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ftbadi— Landlord is presumed to be owner 
only of vacant site forming part of abadi— 
Weight of presumption though slightly 
impaired by existence of structure on site 

still landlord can bo presumed to be owner 
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AoknowledgnieDt — No cause of action can 
be founded on acknowledgment 291a 

Adverse possession — Legal nature of pos- 
session explained — Possession and occupa- 
tion are distinct 35 

Minor — Minority does not prevent 

ouster and stop running of adverse posses- 
sion — Minor only gets another three years 
after attaining majority if time expires 
before three years— Occupation by minor is 
not equivalent to possession — Question to 
be considered is whether legal rights of 
ownership were exercised on his behalf by 
others— If so whether minor was in occupa- 
tion becomes immaterial — Stranger entering 
on land and physically ousting minor from 
occupation as well as possession and setting 
up adverse title in himself — Time runs 
against minor from that moment — S bo- 
queatbing property to plaintiff and dying 
in 1917 — Plaintiff minor in 1917 and living 
with S's widow — Widow asserting hostile 
title and obtaining mutation of all S'$ pro- 
parties in her own name on 4th January 
1918 and continuing in hostile possession 
till 1932 — Plaintiff alleging to have been 
kept out of knowledge of will by fraud till 
1928 — Plaintiff turned out by widow in 
1 921, becoming major in 1922 and regaining 
possession as owner in 1932 — Plaintiff held 
lost his title under B. 28, Limitation Act, 
12 years after 4th January 1913 unless he 
could avail himself of S. 18, Limitation Act 

357c 

Co-owners — Ouster — Demand and 

refusal or clear knowledge of ouster is neces- 
sary — Omission to pay profits does not 
amount to ouster 84dd 

Possession need not bo brought to notice 

of owner — Possession overt and without 
any attempt at concealment is sufficient — 
Acts, such as tethering of cattle on site, 
using it for sitting in open or sleeping during 
hot weather or for depositing cow-dung 
cakes and firewood by themselves are not 
adverse — But they become adverse when 
they are so overt and exclusive as to be 
referable to title assorted by adverse pos- 
sessor by virtue of sale deed in bis favour 

311c 

Person entering into possession in 

fiduciary character — He must prove open 


Adverse posBesBion 

assertion of hostile title to prove that his 
possession had become adverse 181a 

Cosharers — Name of some not entered 

in mutation register — Possession of other 
cosharors does not become adverse to them 

141a 

Mortgagor and mortgagee — Mort- 

gagee’s possession secured under foreclosure 
decree is not adverse against mortgagor who 
is not party to the decree 1416 

Mortgage — Stranger entering into 

adverse possession of property burdened 
with simple mortgage — His adverse posses- 
sion as against mortgagee does not commence 
until mortgagee has obtained decree for 
foreclosure *^26 

Arms Act Til of 1878), S. 19 f/;— Family 
living jointly in same bouse — Hoad of 
family is presumed to bo in possession of 
unlicoood arras found in house — Presump- 
tion is rebuttable — Weight to be attached 
to Drosumption varies with circumstances 

296 

Berar Inam Rules il859J, li. 3— Estate 
is restricted though not life estate — After 
collateral heirs of two removes, estate is 
disallowed in absence of special orders : 334a 

R. 3 — Hyderabad Jagir is not personal 

but continues to relations mentioned in 
R. 3— Each holder is not grantee but holds 
only certificate — Certificate should show 
proper persons — If one of two persons is 
through mistake left out it should be cor- 
rected and both should be entitled to jagir 

3346 

Berar Land Revenue Code (1928), Ss. 173 
and I8;2— Joint Hindu family consisting of 
father and minor sons — Sale by father— 
Minor son can pre-empt — Addition of son’s 
name by father to sale deed does not make 
son vendor 1996 

S. 183 — Pre-emption — Price fixed 

apparently much below market price — 
Court has to fix bona fide value — Vendor is 
entitled to get difference between real value 
and fixed value from pre emptor and is 
entitled to appeal 353 

Central Provinces and Berar Relief of 
Indebtedness Act (Id, of 1939), S. 6 (3) 
— Mortgage — Preliminary decree passed 
against mortgagor and his transferees — 
Pending application for final decree trans- 
ferees applying to Debt Relief Court- 
Mortgage beingone and indivisible, proceed 
logs for final decree must be stayed for hot' 
mortgagor and transferees or for none ; 266 


8 

C. P. and Berar Reiiaf of Indebtedness Act 

Ss. 20 and Sa. 20 and 23 totally 

bar jorisdiction of civil Court in respect of 
any matter ponding before Debt Relief Conrb 

—Notice under S. 6 (3) of Act issued 

Civil Court staying proceedings —No revision 
lies to High Court from stay order 268a 

Central Provlnoes Debt Conciliation Aot 
(2 of 2933), S. 2 (e) — Words "recoverable 
as an arrear of land revenue" mean debt 
recoverable in conceivable circumstances as 
land revenue — Nature of debt must bo 
looked to— Compromise decree in suit for 
^ears of thekajama in proprietor's favour 
is eicluded from purview of S. 2 (e) : 161 

S. 4, Proviso — Word ‘prescribed' 

means prescribed by rules 22Ga 

~ — * (2), Proviso — Words "at any 
time — Meaning — It is not correct to say 
that the words "at any timo" must mean 
any time before the Board has accepted the 
application 226c 

S, 7/4— Construction— It is not proper 

construction of S. 7A to say that if the 
application is made not under the powers 
conferred by 8. 4 but in flat violation of the 
proviBioDs of that section it is not an appli. 
cation under Section 4 226i 

undf? Conditions of 
o. 8 fulblled — Operation of S. 8 (2) is 

automatic and independent of order of 
Board Civil Court has jarisdiction to 
determine whether conditions requisite for 
opwation of 8. 8 (2) wore present or not 
— Aioresaid conditions not present— Sard's 
order under 8. 8 (2) cannot bind civil Court 

o / . 249a 

—Ss.8(2) and (2) and .^/d-Omission 
to verify statement ns required by 8 9A is 
curable and not fatal defect — Unverifled 
statement— No objection taken and matter 

afforded no opportunity to cure defect— 

to have sub- 

stantially complied with 8. 8 (1) 249c 

-—Si. 0 S (2) and 9 A — Signature on 
B^batement under 8 9 by creditor's son with 
his father e authority and consent is valid 
Creditor s failure to sign statement under 
o. 9 19 only defect of procedure and can be 

^ould not proceed under 8. 8 (2) but should 
grant time to creditor to remedy defect 

9 — Admission by debtor of acres 
ment to pay sum duo on bond — 8 9 
not operate ^ ^oes 

95c 
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Central Provinces General Clauses Aot. 

' 22 Rule and notification 

— Difference explained 226i 

Central Provinces Land Alienation Act 

Ss, 3, 2 (2) and (3) and 25 Date of 
commencement of Act in 8. 9 (1) and (2) 
refers to date fixed under 8. 1 (3)— Mort 
gage by conditional sale by Kanwar ol 
Bilaspur in 1926-Notification9 under Ss. 1 
(2J and 3 making Act applicable to Bilaspur 
and declaring Kanwars to bo aboriginals 
issued in 1933 -Subsequently on foreclosure 
decree being made absolute mortgagee put 
m po0session-8. 9 does not apply— Deputy 
L-ommissioner cannot apply under S 25 f2) 
of the Act 

— Bight of revision under 
o. -o (.jj 19 not reserved to Deputy Com- 
missioner alone but ia open to any partv 
aggrieved 

Revenue Act 

^ ^ — Ex. proprietor 

subseq^uently purchasing share in village 

though not to same extent as before — He 
regains proprietary rights in sir and ceases 
to be occupancy tenant 35i^ 

- 2 (27) _ Construction must be in 

favour of proprietor 351. 

— iM. lSr and 157 (3) - Co. 
sharer defaulting in paying land rovenuo— 
Lambardar or sadar lambardar paying 
rovenuo on boholf of defaulting cosharer 
acquires charge on defaulting cosharer’e 
share-Ho can charge interest in such case 
on equitable principles 215 

iT^f’ ^^•?7l*o^“anant lease of khudkast 

granted in course of 
village management — Lease is binding on 
reversioner— Burden of proof stated ; ;j06d 

2920)if%T/\ (2 of 

2920), Ss. 2(7) and 49 - Division of title 

rlahtT^ cosharers-Transfor of propriotan- 
llmh ‘^s^'^rors — Transferee and not 
lambardar becomes landlord of transferor 
ex. proprietary tenant — If however trans 
ferring cosharer has not exolusivoownorshin 

n X ®“^^°^1--Lambardar must however 
n that cose band over rent collected tn 

tone C. J„ and Vtvian Bose J. contra.) 

aer:.°JZed‘’o n '’3^^ 

preeoriplbf ~ '“y tn? 

300c 
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Geotral Proyinoes Local Fund Audit Act 

(9 of 193S), S. 24— Appeal to High Coart 
arieing out of application under S. 14— No 
ad 'valorem court, fee can be demanded ; 129a 

Central Provlnoes Local Self-Govern- 
ment Act (4 of 1920), S. 23— S. 23 does 
not apply to village pancbayat 128a 

5. 75— S. 73 does not apply to actions 

based on breach of contract — District 
Council taking premises on lease for placing 
school therein — Suit by lessor for arrears 
of rent — S. 73 does not apply — Limitation 
for suit is governed by ordinary law : 2735 

S. 75 — Contract in breach of S. 75 is 

illegal ^ 273^^ 

S. 76 — Construction — Word “respec- 

lively” should be read after words "with 
that Council, Board or Committee” — 
Memberof Committee interested in contract 
with District Council — No offence is com- 
mitted 273c 

Central Provinces Money-lenders Act 
( 13 of 1934) — Burden of proof — The Act 
only applies to money-lenders and therefore 
before it can be applied it must be shown 
by the person seeking to apply it and seeking 
to take advantage of its provisions that the 
plaintiff is money-lender 177e 

- (as amended from time to lime), S. 2 
Cvj— Regular course of business — Isolated 
act cf money-lending is not money-lending 
in regular course of business I77c 

Central ProvinceB Municipalities Act 
(2 of 1922) (aa applied to Berar > — 
Rules 19, 20 and 21 made by Local Govern- 
ment for collection of cycle tax — Rules 
being in excess of Government's power and 
in contravention of Act are ultra vires and 
of DO effect 2326 

Terminal tax — Terminal tax rules of 

Nagpur Municipality, R. 3 — Hard drawn 
bare copper wire imported by rail is liable 
to be assessed under serial No. 5 and not 
under serial No. 7 of Terminal Tax Schedule 

1376 

” S. 83 (2) — Commissioner is competent 
to make a reference 137a 

' ' S$. 97 and 98 — Building bye-laws 

under, framed by Nagpur Civil Station Sub- 
Committee, bye-law 10 and bye-law 10, 
proviso 1— Construction of proviso 1 — 
Word "area" in proviso 1 refers to plots and 
nob to bungalow area -“Sub Committee by 
resolution making bye-law 10 (a) and (b) 
applicable to bungalow area excepting basti 
area and new settlements and byo-law 10, 
proviso 1 to settlements other than bungalow 
area— Resolution held ultra vires as altering 
byo-law 10 aQid 


Central Provinces Hunicipalities Act 

Ss. 97 and !>S — Building bye-lawe 

under, framed by Nagpur Civil Station Sub- 
Committee, bye-law 10 —*■ Sub-Committee 
by resolution interpretingbye-law — Resolu- 
tion is not absolutely biu'lingonBubeequent 
meeting of Sub Cormnitt' o 304/ 

S. 133 (1) (c) — ilmimill, unless 

raising offensive noises, smell or smoko, is 
not licensable under Section 138 (1) (ej 

292/. 

Ss. 176 and C — Rule making power 

of Provincial Government is subject to 
limitations in Ss. 175 and 170 which do not 
confer on it any power to impose ['ccuniary 
burden for public purpose 232a 

Ss. 179 (1) (h.I), Bye-law 111) — 

Purchase of linseed in municipal market — 
Refusal to taka delivery on ground that 
linseed was mixed with lot of mud— Off'ence 
of breach of bye-law is committed — Byo- 
law is not unreasonable interference with 
trade, and comes under head of regulating 
use of markets mentioned in S. 179 (1) 
(b.l)_It is not in restraint of trade and i? 
not ultra vires — Even assuming latter part 
bad, that part may be separated from good 
part instead of declaring whole bye-law void 

203a 

Central Provinces Reduction of Interest 
Act (32 of 1030) — Applicability — Act in 
force during suit on loan )>ut repealed be- 
fore judgment in suit — Court in its judg- 
ment cannot resort to provisions of Act 

1774 

Central Provinces Tenancy Act (I of 
1920), Sa. 6 and J2 — Hindu widow cannot 
surrender her holding so as to defeat rever. 
Qxoaer (Obiter) 806a 

S. 12 (4 ) — Document prima facie not 

embodying transfer prohibited by Act — 
Registering Officer is bound to admit docu- 
ment to registration — Registration however 
does not cure defects in conveyance ; 328a 
S. 13 — Lambardar omitting to apply 
under S. 13 — He can sue bis cosbarer for 
possession of bolding surrendered by tenant 
to him 2216 

Ss. 35. 12 — Registered surrender by 

tenant of occupancy holding to stranger 
— Surrender is invalid — If transaction 
amounts to abandonment lambardars’ 
remedy is under S. 85 — If it is transfer in 
violation of S. 12 lambardar must proceed 
before revenue authorities — Suit for posses- 
sion in civil Court should be dismissed: 3286 

Ss. 49 and 3? — Both proprietary and 

cultivating rights given up— Person acquit- 
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Central Provinoas Tenancy Act' 
iog 6ucb rights can transfer cultivating 
rights to another 70d 

S. J06— Suit purporting to be for ar- 
rears of rent — Defendant found not to bo 
tenant— Suit must be dismissed 35la 
Central Provinces Village Panohayat 
Act (5 0 / 1920), S. 12 (1) (d) — Holding 
of market is measure of public utility — Vil. 
lage Paocbayat can undertake control of it 
without reference to District Council: 1286 
*Certiorari— Writ of— Nagpur High Court 
cannot issue 2826 

Charitable and Religions Trusts Act (14 
of 1920), S. 3 — Dedication of property to 
idol is case of trust and is covered by S. 3 

317c 

Civil Procedure Code (5 of 1908), S. 2 
ond O, 23, R- 1 — Suit by three plaintiffs 
— Plaintiffs 2 and 3 deriving title from 

plaintiff 1 — Plaintiff 1 withdrawing suit 

Court dismissing whole suit as withdrawn 
by plaintiff 1 — Decision is on merits and 
not simply under O. 23, R. 1 and is appeal, 
able — No revision lies — Mere absence of 
formal drawing up of decree does not in. 
vest High Court with jurisdiction to inter, 
fere in revision IgQ 

S. 2 (2) and 0. 6, li. 6 — Suit for 

damages — Plaintiff ordered to furnish cer- 
tain particulars — Plaintiff even after seve- 
ral opportunities failing to furnish particulars 
—Court thereupon passing order discbarg. 
ing defendant — Order held amounted to 
decree and was appealable 223 

S. 2 (2) — Decree — Matters deter. 

mined must be of substance granting or 
denying remedy on part of plaintiff — Two 

alternative modes of seeking remedy Court 

jjolding that one is not available— Decision 
IS appealable 01^ 

Ss. 2 (6) and 16 — Courts in Berar 
are not foreign Courts in British India and 
vice versa fPer Full Bench; Niyogi J., 

Indian mortgage decree with respect to 
iierar property and British IndUu property 
can be executed in Berar—No suit on Bri. 
5,® ,, judgment is necessary: fPer 

Full Bench : NiyogiJ., contra^: (FB) 86<i 
— ~S. 6 — Mortgage suit — Subsequent 
mortgagee added as defendant claiming his 
nghtsto be investigated and decided— Suit 
for purposes of jurisdiction has to be valued 
ad valorem on amount due on plaintiff's 
pnor mortgage — Jurisdiction is not lost if 
amonnte claimed on prior and subseauant 
mortgages together exceed Court's pecuniary 


Civil P. C. 

juriadiction — No oourt-fae is payable on 
claim under subsequent mortgage 138 
— — S. 11 — Might and ought — Plea not 
raised for want of knowledge — Fact with 
due diligence could have been discovered — 
Plea is barred by res judicata 346a 

; S. 12 — Court in previous suit not hav- 

ing pecuniary jurisdiction to try subsequent 
suit — S. 11, though in terms does not apply, 
general principle of res judicata applies: 8466 

S. 11— Consent decree— Pleas settled 

by consent — Same pleas are res judicata in 
subsequent suit by successor-in. interest 

» o ... 2716 

— — o. 21 — S. 21 is not limited to appeals 
and revision in same suit fPer Full Bench; 
■fviyoj7t dissenting^ (FB) 36c 

•— S. 60 and 0. 21, R. 97 — Auction. pur. 
chaser applying for warrant of Possession- 
Representatives of decree- holder need not 
be brought on record under S. 50 — Ob- 
structor not claiming through judgment- 
debtor — Ilia representatives also need not 
bo brought 332c 

-- — ^-00 and 8.7 3 (as amended in 1937) 
— S.60 does not affect S. 78-8.60 proviso 
protects certain judgment-debtors and does 
not give one decree. holder priority over 
other— .4 obtaining decree against B in 1936 
and attaching Rs. 60 out of his salary of 

TOO ^ obtaining decree against B in 

19.38 and applying under 8. 78 — C held 
entitled to rateable distribution out of Rs. 60 

239 

— -S. 66— Revenue sale — S. 66 does not 
apply 04^ 

S. 100 — Adverse possession It is 

question of fact and cannot be intorforod 
with if law 18 properly appreciated — If 
lower Court has not understood law pro. 
perly. High Court can consider point: 34.3a 
—S. 166 — Objection that execution an. 
plicaUoD 18 fraudulent, not raised in first 

Cfeurb tJisallowed in High 

~S J66_Objeotion that execution^ap^ 
plication was defective as not montioninc 

be disallowed to 

be raised for first time in second appeal 

~S. m and 0. 47. R. ^-Scopo-Orde? 
previous to judgment and decree— Applies 

Apneaf T'Z f ^o^-Kaview rejected- 

8086 
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^i'lU and 0.6.B.17 - Order dis- 
allowing amendment ehutting out part of 

Xp-^faSllble _ 0?dm 

may etill beioterferea with id 

S. 115 and 0. 43, B. Ka) ^ Appel- 
late Court’s order uDder O. 43. B. 1 (a) is 
not immune from operation of b. IID— Ap- 
pellate Court by its wrong decision making 
subordinate Court assume or abdicate juris- 
diction or lending it support in doing so 
High Court can interlere m revision— U nder 
S. 115 High Court is concerned with origi- 
nal and not appellate Court’s order— Ques- 
tion as to legality or illegality of appelUte 

Court’s order becomes immaterial 

't' s. Ii5— Arbitration — Order super- 

seding award as beyond authority is not 

.S', i 25— Buie that High Court should 

not exercise its discretionary powers m 
revision when lower Court has done sub- 
stantial justice when applies, stated : 

Ss.l44 and 2 (2 Order under S. 1-14 

conclusively determining matters in contro- 

vorsy 19 doorcB withio S. 2 (2) f Psr Bose J •) 

3 1 Bd' 

** Ss. 144 and 47 — Court. fee —Order 

under S. 1-11 is not for court-fee purposes 
the same as order under Section 47 : 13 
N L B 15=(’22) 9 A I B 1922 Nag G2— 

67 Ind Gas 225, OVKliRULED 3136 

S. 144 — Under S. 144 court rate 

of interest must be taken as fairly com- 
pensating litigant — Evidence to determine 
rate of interest is not necessary unless some 
special reason is shown— Beason for adduc- 
ing evidence being to increase interest or to 
reduce it— No evidence is necessary — Court 
rate is proper 195a 

$, 144 A suing B and seeking to at- 
tach his property— C standing surety for B 
to extent of Rs. 54,000—^4 obtaining decree 
forEs. 96,000 and realising Rs. 54.000 from 

0 After 6ve years, A'a decree reduced in 

appeal to Rs. 83.000 — Disallowance of in- 
terest after date of suit by appellate Court 
held did nob affect quantum of amount to 
which A found entitled— C held entitled to 
refund of amount paid in excess of Re. 33,000 
and interest at court rate 1956 

.S'. 149 — Suit by plaintiff for posses- 
sion of bis share in house — At advanced 
stage of suit, defendant raising plea that 
value of house was much more — Plaintiff 
is entitled to extension of time to make good 
deficiency in court-fee — Refusal to grant 


Civil P. C. -V . , 

extension amounts tAimproper exercise ot 

disorotion \ . .... 3^” 

S. 2-52— Scope — wmand — Trial of 

lower Court not radicall^efeotive — Case 
should not bo romanded u\der S. 151: SOBo 

* 5. 151,0. 2 !, B- 1 aii\0.1,B. 10 (2) 

— Scope — Inherent powers \ Court — Real 
owner can apjily to join as Vrty to suit 
instituted by bonamidar a(tor\enamidar s 
death either under S. 151 or toder O. 1 

(-2) ^ V 

0 . 2, li. 9— Joinder of parties -^urt s 

pQ^gr Plea of non joinder raised io^ead- 

iQoa—Parties cannot be joined at api^Uate 

^0 2. li. 10 — Some of defondaDts\p 

suit discharged by separate order — Jud 
mont and decree against defendant on re 
cord not adjudicating upon discharged 
defendants’ liability — Appeal against 
docree-Plaintill cannot raise contention 
of discharged defendant's liability iGGa 

O l.i:. 10. S. 2 (2) — Order under 

0. 1, R. 10 discharging defendant on ground 
that plaint disclosed no cause of action 
against him— Order being decree is appeal- 
able . 10G6 

0. 3, B- I — Application for stay ol 

proceedings — Party can apply through 
pleader unless otherwise directed 2056 
0. 3. B. 1 and S. 115 fci— Code em- 


powering’ party to act through recognized 

agent — Court nob requiring party to do 

same in person — Court cannot arbitrarily 

reject that act and mulct party in costs 

High Court can interfere under S. 115 (c) 

205c 

0. C, R. 17 — Suit by plaintiff on ac- 

knowledgment executed by defendant in 
plaintiff’s account book — Defendant deny- 
ing cash consideration pleading suit to be 
not maintainable and praying for reopening 
of accounts — Plaintiff immediately apply- 
ing for amending plaint so as to base claim 
on original transaction — Amendment held 
could be allowed since case introduced by 
it though new was not inconsistent: 289c 
0. 6,R.17 — Amendment allowed sub- 
ject to costs— Party accepting costs cannot 
challenge amondment unless he expressly 
reserved such rights _ 273/ 

0. 8, R. 5 — Defendant admitting to 

have executed bond for certain amount on 
certain date and admitting to have agreed 
to pay it on oertain date — Case does not fall 
under O. 8. R. 5 

0. 8, R.6 — Suit on regular side - 

Defendant claiming set-off or mak^ 
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Civil P. C. 

counterclaim — Plaiatiff's claim breaking 
down by reason of withdrawal or otherwise 
— Defendant can claim decree for set-off 
in same Court in same suit — Counterclaim 
triable by Court of Small Causes — Defen. 
dant cannot a^'tate it in regular Court in 
which suit was filed 2586 

0. 11, li. 1, 0. 3, B. 1 and Appendix 

C, Form No. 3 — Words ‘any other law’ in 
0. 3. R. 1— Meaning of — O. 3, R. 1 governs 
0.11, R. 1— Party ordered to answer inter, 
rogatories — No special direction to answer 
personally — Party can answer through 
recognized agent — Agent can swear affida. 
vit 205a 

0. 16, R. 6 — Production of certified 

copy on behalf of party by other person — 
Letter of authority is not necessary; 1596 

0. 18. R. 18 — Parties agreeing to ac- 

cept opinion of Judge on certain point 
requiring spot inspection and leading no 
evidence — Opinion of Judge formed on spot 
inspection can be accepted in place of evi. 
dence 292a 

O. 'Ql, R. 11 (2) (b) — Order not 

specifying addresses of judgment-debtors is 
in accordance with law 1526 

-0. li. 11 (2) (e ) — Application not 

specifying date of payment is in accordance 
with law 162d 

—0. 21. R. 11 (2) (h) — Elocution ap. 
plication showing costs slightly less than 
those awarded is in accordance with law 

162c 

0- 21, Jir. 11 (2) (j), 12 and 13 — 

Application not showing particulars of 
moveables to be attached is in accordance 
with law 152e 

■ - 0. 21, Hr. 46 and 47 — Judgment, 
debtor owning share in property in posses- 
sion of stranger — R. 48 as well as R. 47 
comes into operation — Prohibitory orders 
should be issued not only to jadgmenb- 
debtor but also to stranger in possession 

—0. 21, Rr, 96 and 97 — Complaint to 
resistance under R. 97 must be within 30 
days— Failure to complain does not deprive 

purchaser’s right to apply (or delivery To 

such application Art. 181 applies S22a 
-——0. 23, R. 1 (2) — Object stated — 
Words sufficient ground” in R. 1 (2) refer 
to defect in suit shutting out fair trial on 
merits and arising out of bona fide error bv 
plaintiff or Court which can be rectified 
only by trial de novo okq- 

— O p B. a Form of decree-Decree 
of Small Cause Court-Amendment creat. 


Civil P. C. 

ing charge — Effect on executability — Com. 
promise covering matters relating to suit 
and matters not relating to suit — Recital of 
whole agreement concluding with order re- 
lative to part which is subject of suit, or 
introducing agreement in schedule to decree 
are only proper and effective methods of 
carrying out terms of O. 23, R. 3 — Small 
cause decree not carrying out terms in either 
of ways suggested, subsequently changed by 
appending terms of compromise creating 
charge, as schedule to decree— Change was 
amendment of decree which affected its 
capability of execution— Being Small Cause 
Court decree creating charge on immovable 
property, it was void and inoperative 197 

0. 33, R. 6 (d)^0. 33. R. 5 (d) con. 

templates subsisting cause of action not 
barred by limitation — Point of limitation 
or other law raised in pauper proceedings 
not complicated or open to doubt can be 
made ground of rejecting application under 
O. 88, R. 6 (d) — Whether point is simple is 
to be decided by Judge 830a 

O. ,i3, R. 7 — Up to time of orders 
under R. 7 Court cannot take evidence ox. 
cept as to applicants' pauperism 3306 

(> 41, R. 23, O 43. It. l(u) and 0. 7, 

Jt. II — Preliminary point, explained 

Words "disposed of the suit” in O. 41, R. 23 
literally apply to rejection of plaint— Appeal 
from order rejecting plaint under O. 7, R. 11 
— .Appellate Court setting aside order and re- 
manding ease— Order of remand falls under 
O. 41, R 28 and is appealable under O. 43 
Rule 1 (u) 20ia 

R' Apj^llate Judge passing 
remand order on question of limitation — 
This does not mean that be has confirmed 
findings of lower Court on questions apart 
from that of linutatioD lU8a 

! C. ^7, Jfr. ^5, 26 — Remand for record- 
ing evidence and findings on issues not 
previously determined by trial Court — 

Judgment and decree by lower Court after 
TOmphance of remand order-Docree should 
„ ri >^8ide and judgment should be re- 
garded as findings contemplated by O 41 
Rr. „5and 26. and proceedings after decree 
as proceedings contemplated by those rules 

^ — Alienation by judg- 

ment-debtor is void ab initio 12a 

execution of 

fSed i>«l8mont.dobt<,r 

(nr ^ ^ tr»06forred to Colloolor 

Jeodio^ o' P™. 

e before Collector, judgmoDt-debtor 
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eleouUDg Bala deed in tuU eabistaotion o£ 
iadgmentdebb — Subsequently parties ap- 
plying to Colleotor for recording of adjust- 
LLt of decree - Sale held void and could 
not be validated by subsequent ratihcation 

♦Contempt — Contempt of Court— Inte^ 

ference with administration of justice 

Court should nob be too sensitive where no 

harm is caused or intended to be caused 

Non party to proceedings sending notice to 

one of parties demanding damages and 

apology for reference made about him in 

written statement held did nob 

contempt ^ ^ 

♦Contract— Building contract— Contractor 

contracting to put up building of particular 

kind in particular way and according to plans 

— Building owner appointing supervising 

engineer— Collusion between contractor and 

supervising engineer— Building when com- 

pleted proving to be so grossly defective as 

bo necessitate demolition — Joint decree for 

damages held could be passed against con- 

tractor and engineer-Measure of damages 

stated ^ 

•Building contract— Passing of running 


bills — Passing of running bills by super, 
vising engineer does not preclude the build- 
ing owner from challenging the work done 

♦Contract Act O of 1S72), S. 12 — In- 
saoity— Onus is on parson aUeging insanity 
Person established to be usually of un- 
sound mind — Burden of proof is on party 
alleging execution of document during lucid 
interval — Evidence as to insanity — Cumu- 
lative effect should be gauged 251 

* S. 25 (3) — Promise to pay under 

S. 25 (3) must be in writing — Implied 

promise in acknowledgment cannot be said 
bo be in writing and hence does not fall 
under S. 25 (3)— Acknowledgment held did 
nob amount to promise to pay within the 
meaning of 8. 26 (3) 100c 

S. 65 — Agreement void ab initio — 

8. 65 applies 273(7 

S. 65 Suit for compensation for use 

and occupation of house — Interest prior to 
suit cannot be allowed 278t 

Co-operative SooletleB Act (2 of 1912), 

S. 43, Rules under, B. 33 — Award by 
I^gisbrar is not decree 248a 

Co-eharers — Surrender to single cosbarer 
amounts to transfer 221a 

Court-fee — Partition suit — Appeal — Ap- 
pellant must pay court fee paid by plaintiff 
in lower Court 2176 


Court-fees Sot 17 0 / 1S70), Ss. i.B and 
28— S. 6 does nob bifc application of 8. 14y. 
Civil P. C. N ^ . 220 

S, 12 Decision a^to court-fee ifl not 

6nal under S. 12 unless both parties are 
heard 'ilja 

Schedules — Schedules do nob confer 

right to impose court-fee 1296 

* Sch. 1, Arts. 4 and 6 — Application 

for review to pay lower courb-iee must ^ 
made simply within 90 days mentioned in 
Act and time of vacation or time for obtain- 
ing copy of judgment cannot be excluded in 
computing this period though in proper 
case Court has discretion to extend time — 
Provisions of Limitation Act do not affect 

this result 286 

Sch. 2. Art. 17 (iv) — Any judicial 

decision, nob decree, is award— Decision 61 
Registrar of Co operative Societies is award 
within meaning of Art. 17 (iv) 2136 

Sch. 2, Art. 17 fiv) and S. 7 ( iv) (c)— 

Construction — Suit to set aside award of 
Registrar of Co-operative Societies can fall 
under both Art. 17 (iv) and S. 7 (iv) (c) 
Court must adopt Art. 17 (iv) as it presses 
least heavily on plaintiff 243<: 

Criminal Procedure Code ( 5 of ISOp, 

S, 145 Person complaining about being 

forcibly ousted from possession by other 
side and asking for attachment of property 
and for appointment of receiver— Facta are 
sufficient to invest Court with jurisdiction 
to proceed under 8. 145 I7la 

Ss. 145 and 147 — Dispute regarding 

pf.Qin ahrinA 


right to receive offerings at certain shrine 
depending upon right to sib in particular 

spot Order can bo made either under 

S. 145 or under 8. 147 1716 

Ss. 164 and 533 — Mere inadvertent 

omission to obtain signature of accused to 
statement made under S. 164 would nob 
vitiate confession 

S. 209 ( 1 ) Whether committal should 

be made Test indicated — Whether offence 

falls under 8. 302 or 8. 304, Penal Code — 
Question as a rule being difficult for Magis- 
trate to decide should be left to Sessions 

Court Whether committal would result 

in conviction under 8. 302 held doubtful — 
Sentence imposed by Magistrate not in- 
adequate — High Court held could nob 
interfere in revision with Magistrate’s order 
convicting accused under 8. 304 224 

S. 298 — Misdirection — Rape case — 

Telling jury that accusation is itself matter 
of significance amounts to serious misdirec- 
tion 324a 
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S. 298 — Hostile witnesa — Doty of 

Judge to jury explained 3246 

S. 298 — Bape case — Duty of judge to 

jury explained 324c 

■ ■ Ss. 342 dud 428 — S. 342 does not 
operate ^hen additional evidence is taken 
under S. 428 06^ 

— S. 418 — Convictions of accused under 
Ss. 866 and 302, Penal Code — Former by 
jury, latter by assessors — Appeals against 
both convictions — Though conviction under 
S. 366, Penal Code, can be challenged only 
on ground of law, accused can in appeal 
against conviction for murder challenge 
facts on which conviction under S. 366, 
Penal Code, rests 94 

—S, 423 — Jury trial — Verdict must be 
accepted unless erroneous 824(j 

S. 439 — Kevision against appellate 

order can be made direct to High Court ; 
Cri. Eevn. No. 122 of 1941, OVEIiliULED 

810 

0. 476 — S. 476 assumes that offence 

appears to have been committed 155a 

S. 476 — Decision of lower Courts 

under Ss. 476 and 476B cannot be inter, 
fered with by High Court under S. 115 
Civil P. C. 155i 

S. 488 — Mere casual residence is not 

sufficient to give jurisdiction 175a 

— - — S. 488 — Husband offering to keep wife 
with him — Wife cannot be allowed main. 
tdn&DC6 1756 

Ss» 637 (d) and 308~On examiDation 
of evidence appellate Court if of opinion that 
verdict wonld be same even in absence of 
misdirection— Court should not interfere 

324 e 

S. 661A — S. 581A cannot be invoked 

to confer jurisdiction on High Court to 
interfere with order under 8. 7 (1), Press 
(Emergency Powers) Act ’ 975 

Criminal trial _ Arrest illegal, does not 
affect question of accnsed’s guilt 838c 
-—Witness — Witness changing — If he 
intended to give false evidence but sobse. 
qneoUy ohangeB, be tnnst Bay bo 324 / 

— — ConfeBBion— ConfesBion retracted It 

does not follow that confession is untrue or 

I^etraoted confession 
should be used with caution and, when true 
can be used against other co- accused: 1455 

CoDf^ion -- Confession retracted in 

respect of its voluntariness No einmaa 

denial of its truth _ Court is not absolved 
from examining truth of confession and con 
siderlog whether it can be taken 
count along „ith other ovidenco 14^ 


Criminal trial 

* Police receiving information from ac. 

oused — Accused made to repeat it in pre- 
eence of witnesses— Conduct isobjeotionablo 

Deed-Construction— Discrepancy between 
dimensions and boundaries — Description 
as to boundaries must prevail 3116 

-—Construction— Partition deed — Deed 

held to be instrument of partition and hence 
registrable 209a 

Construction— Partition — Document 

carefully and solemnly drawn up with 
counterpart signed by parties reciting pro- 
perties received — Document held partition 

. 209c 

Construction — Sale deed — Subject. 

matter of sale particularly described— That 
description cannot be varied by subsequent 
statement in ambiguous form of boundary 
lines on one side 202 

•—Construction — Case law is not very 
helpful for that purpose 102a 

Construction- Surety bond Role of 

construction stated — Plaintiff applying for 
attachment before judgment— Surety under, 
taking to produce property or deposit its 
equivalent value in Court on plaintiff’s 
^aim beiDg decreed— Suit dismissed under 

• J, R. 8, Civil P. C., and subsequently 

restored and decreed — Dismissal of suit 
under O. 9, R. 8, Civil P. 0., held was not 
decree and did not terminate surety’s liabi. 
ity under terms of bond — Surety was 
liable under bond on suit being restored 
and GocrGod Gl<j 

— -Surety bond — Surety undortaking to 
produce property or deposit its value in 
Court— Surety is entitled to his option: 616 
Construction— Deed must bo construed 

as a whole 

Easements Act (6 of 1882), S. 13 (a), (o) 
and (e) — Easement of necessity is one 
without which the dominant heritage can- 
not bo used at all Qh7^ 

, (fj 5— Right to use water 

for irrigation through artificial watercourse 
18 apparent and continuous easement — 
Transferor must bo deemed to have reserv- 

Extra- 
judicial confession is admissible 86/ 

information report— Not 
whole but only confessional part is excluded 

Mn/essmg offence to police is submitting to 
police custody— Confession is not admissible 
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Evidence Act 

under S. 25 — Statements mode are nob 
however excluded for purposes of S. ^ 
same are made by person in custody 8 dc 
♦ ^7 S. 27 is valid even after 

amendment of S. 162, Criminal P. C. «6a 

S. 57— Statement resulting in discovery 

of dead body and bloodstained latbi — It 
cannot be argued that the statement cannot 
be used under S. 27 on ground that things 
discovered must have been known to nume- 
rous other people 

S. 30— Evidence against accused lack. 

ing requisite volume and certainty — - Self, 
inculpatory confession by co-accused impli- 
cating accused can be used against latter 

145a 

S. 6C Debtor’s application bo Debt 

Conciliation Board cannot be regarded as 
admission of liability within S. 65 (b): Oob 
F&otories Act (12 of 1911), S. 5 C. P. 
NotiBcation dated I7th January 1939, No. 
202-2G44.'VII is intra vires 337 

Government of India Act ( 1015,5 and 6 
Geo, V. Ch. 61), S. 65— Press {Emergency 
Powers) Act is nob ultra vires 97e 


Hindu law 

tory suit — He cannot create cause of action 
by waiting until he is dispossessed — Nor can 
he set up rights which he could not urge 
in suit of his own by way of defence in suit 
by mortgagee — Cause of action to challenge 
mortgage arises on date of its execution — 
Son born or conceived after execution of 
mortgage cannot challenge it though he can 
redeem it 122c 

Alienation — Joint family— Real alienor 

is family and nob individual signing deed 

122i 

Alienation — Legal necessity — Trans- 
action ancient — Witnesses and parties dead 
— Presumption of legal necessity is justified 
and onus would be on reversioner to prove 
absence of legal necessity — Thirty years’ 
rule suggested should bo applied 7!)a 

Alienation — Widow — Compromise fair 

and prudent — Alienation involved in com- 
promise binds reversioner 79u 

Alienation — Widow— Alienation for 

litigation for recovering estate is for neces- 


sity 


S. 107 — Ss. 23 and 30. Press (E 


•Debts — Father’s antecedent debt — 


nn 


Rnn is liable — Non. father manager can 


gency Powers) Act are not ultra vires be- 
cause of S. 107, Government of India Act 

97d 

Hindu law — Adoption — Dharmputra is 
not recognized son under Hindu law — Hie 
proper guardian is his natural father and 
nob widow of adoptive father 357e 

* Adoption — A dying leaving bis widow 

C and son B — B dying leaving his widow 
JO — D remarrying — C's power to adopt 
revives : 1938 N L J 47G=(2G) A I R 1939 
Nag 47=180 1 C 792. JJEPKieSiL’D IIG 

Alienation— Legal necessity — Finding 

that there was no legal necessity is one of 
fact 3065 

Alienation— Legal necessity — Neces- 

sity and benefit to estate are questions of 
fact — Plea as to necessity and benefit ex- 
pressly waived in trial Court — First Appel- 
late Court is justified in refusing it to be 
raised before it — Nor can it be raised in 
second appeal 255a 

Alienation — Joint family — Necessity 

depends upon pressure on estate — Family 
in aflluent circumstances and well in posi- 
tion to pay its debts — There can be no 
necessity to alienate to satisfy debt 2556 

Alienation — Alienation not binding on 

family as a whole — Mother is no more 
bound than sons 122a 

* Alienation — Mortgage — After born 

eon bas no cause of action to bring declara- 


alienate son’s share provided there is legal 
necessity— But father manager can alienate 
it irrespective of necessity 'Ibbd 

Guardianship — Minor member of un- 

divided family with adult members — No 
guardian can exist 1005 

Guardianship — Do facto guardian — 

Minor being sole owner of ancestral busi- 
uess — Goods supplied to his de fnoto guar- 
dian in usual course of business for carrying 
on business — Minor is bound to make 
good price of goods out of his estate lOotZ 

* Joint family — Minor — No guardian 

of minor member can be appointed under 
Guardians and Wards Act though one may 
be appointed under inherent power of High 
Court — Hindu father cannot be regarded 
guardian, as parent or delegate from Sove- 
reign, of undivided son’s property — Father 
cannot make bis act more binding by pur- 
porting to act as son’s guardian 199c 

Joint family — Individual member can 

own part of family estate as his separate 
property 122e 

Partition — Partition by panchas — 

Agreement of parties and not decision of 
panchas effects partition — Panchas only 
help parties in arriving at common result— 
Oral agreement arrived at reduced to writ- 
ing — Document and not oral agreement 
effects partition 2095 
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Hinda law 

Partition — Natnro explained — Inten- 

tion as woll as its declaration to other co- 
sharers is necessary to effect severance of 
joint status — Declaration can be effected 
vrithout any formality — But if reduced to 
writing it falls under S. 17 (1) (b). Regis- 
tration Act, and is struck at by S. 40 of that 
Act 200(2 

Partition— Unregistered partition deed 

— Common desire of parties to act on un- 
registered deed and tbeir action in doing so 
springs from original intention to separate 
and amounts to conbrmation of original 
agreement — Such confirmation itself consti- 
tutes fresh and subseqaent agreement which 
in itself is enough to effect complete parti- 
tion — Such agreement can bo proved by 
unregistered deed — Purposes for which 
unregistered deed is admissible, stated :20!)e 
Partition — Suit for — Defendant ad- 
mitting to have held property exclusively 
and separately — Aforesaid fact need not be 
proved — Character of possession alone 
should be considered 201)/ 

Partition — Separation of title and 

division of joint property except one item 
established — Suit for partition of aforesaid 
item alone is competent 20% 

Partition — \Vife can sue for her share 


provided she has not assented, waived her 
right or acquiesced — Wife bold did not 
acquiesce in partition but merely stood by 
and hence entitled to share IdOn 

Partition — Suit by wife for her share 

— Partition re opened— Wife's share should 
be adjusted so as to interfere with past 
transactions as little as possible 13o/^ 

Partition — Wife taking ornaments 

because she wanted them — Subseqnent suit 
for share by wife — Gold and silver must be 
taken into account in settling her share 


135c 

Partition — Mother's share does not 

accrue until family partition 1225 

— “ Partition — Shares defined in revenue 
papers is alone not sufficient to displace 
presumption of jointness 795 

* Succession — Brothers— Self, acquired 

property of deceased brother — Brother liv- 
ing with deceased and brother living separato 
are both entitled to equal shares 297 

Succession — Brother's widow takes 

before paternal uncle's son's son 92 

Interest — Court cannot allow interest 
merely because money due is withheld : 2735 

Plaintiff claiming 6 per cent — Trans- 

action reopened — Courts can grant higher 
rate \nn t 


Interpretation of statutes— Law enaoted 
— Same word is used in same sense 364e 

Marginal note — The marginal note can 

be taken into consideration showing the 
intention of a section 292c 

Acts of Parliament regulating powers 

of Courts in India — English doctrines should 
not be implicated 282a 

Statute harsh and effecting departure 

from ordinary law — It must be construed 
strictly in favour of subject relying on ordi- 
nary law 2495 

Acts ousting jurisdiction of civil Court 

must be strictly construed 226/ 

Rules and bye laws — Rules framed 

under statutory powers should not bo in 
excess or repugnant to those powers or 
general principles of law 2085 

Jurisdiotlon — Lack of jurisdiction must be 
distinguished from wrong exercise of juris- 
diction — Act done without power is null and 
void — Act done in erroneous exercise of 
jurisdiction is voidable — Statutory body 

must act strictly within statutory powers 

Civil Court cannot rectify wrong decision of 
statutory body 364c 

Body constituted by statute to exorcise 

certain functions— Civil Court cannot inter- 
fere witlj those functions unless body has 
acted oijfsifio its powers 22tig 

“ Rule that property must bo within 

territorial jurisdiction can bo waived (Per 
Full Dench', tiiuoiii J., contra) (FB) 3G5 


Lessor and lessee — Finding that lease was 
genuine is one of fact 306a 

^’Limitation — Suit against certain person 
descriljed as major — Person found to bo 
minor and guardian appointed — Suit must 
ho taken to have been instituted for purpose 
of limitation on date when plaint is pre- 
sented and not on date when guardian is 
appointed — Suit cannot bo said to bo not 
mslituted until guardian is appointed under 
O. 32, B. 3, Civil P. C. i ao/. 


wiuiitttnon HOI ( u Of lUUH), s. 4— Office 

and Court’ are two separate things: 2l()fi 

. High Court notification provid- 

iDgthat Court will remain closed for summer 
vacation except for certain business includ- 
mg filing of Letters Patent Appoals-Court 
wonot bo said to bo closed for purpose of 
biiDg Lettorg Patent Appeals 216c' 

Si. 4 and Ji?— S. -4 is not concerned 

q’Vo presoribod under 

?qo^ ■ ^/,^®3=(’28) 15 A I R 1 928 Nag 

192=110 I C 7(1. OVElUiULED 1005 

6.5 Revision application— Delay duo 

to doubt raised by conflicting decisions os to 
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Limitation Act 

whether appeal or revision lay — Court is 
iastihed in condoning delay 308a 

S. 10, Explanation — Section 10 does 

not apply to mere custodian or manager of 
property handed over to him for safe custody 
by legal or de facto manager 1816 

S. 10, Explanation — Explanation 

applies also to do facto managers 181c 
S. 10 — “Specific purpose” — The speci- 
fic purpose required by the section is the 
specific purpose mentioned in or deducihle 
from the deed 181c 

i). 10 Persons suing not on behalf of 

trusts but as administrators of will — S. 10 
does not apply I 8 I 7 

S. 15 — Insolvency may act as stay of 

proceedings only when leave is refused; GOc 

S. 29 — Term 'law' whether includes 

rule of Court ( Quarc) ’ilGa 

* Art. 7 — Village barber is not artisan 

— Suit by village barber for remuneration 
for services rendered to his customer is nob 
governed by Art. 7 132 

Art. 62 — Suit to recover profits — 

Art. 02 does not apply 181i 

Art. &0— Datesof knowledge of defalca- 
tions not stated— Art. 90 does not apply : 70a 

Arts. 109, 69 and 120 — Person placed 

in rightful possession as custodian wrong- 
fully v;itbholding profits — Suit to recover 
profits is nob governed by Art. 109 or Art. 89 
bub by Art. 120 IBl/i 

Art. 116 — Sale void ab initio against 

rightful owner — Vendee put in possession 
by vendor bub dispossessed by rightful owner 
— Suit for damages by vendee for breach of 
covenant for title and quiet enjoyment con- 
tained in sale deed — Limitation runs from 
date of dispossession — Vendee held entitled 
to roly on covenant in sale deed and claim 
indemnity 169 

Art. 167 — Purchaser successfully re- 
sisted nob complaining under O. 21, R. 97, 
Civil P. C. — Purchaser applying for fresh 
possession under R. 95 — Complaint about re. 
sistanco whether is not governed by Art. 167 
and whether obstruction to fresh warrant 
amounts to fresh obstruction within Art. 167 
(Queere) 3226 

Art. I 82 — Phrase “made in accordance 

with law to the proper Court” in Art. 182 
should be read also with concluding words 

to take some stop.in-aid of execution” 

Insolvency Court is not proper Court within 
the meaning of Art. 182— Steps-in.aid taken 
in aforesaid Court do not extend period — . 
Time between adjudication and discharge of 
1941 Inilexoa (Nag.)— 3 


Limitation Act 

insolvent judgment-debtor cannot bo ex. 
eluded 606 

Art. l >2 —In caso of appeal time under 

Art. 182 runs only from date of appellate 
decree 19 

Hahomedan lav/ — Cosli irers — Brother 
and sisters taking father’s property are co- 
owners — Brother talnug possc'^sion of whole 
— To deprive sisters of their rights, brother 
must prove ouster — Strong proof is neces- 
gary — Actual exclusion to knowledge of 
sisters must be proved 3436 

Cosharers — Ouster — Sisters taking 

maintenance from brothers — Partition bo. 
tween males without reforonco to sisters 
does not amount to ouster 3 1 3c 

Dower — Wife's interest in doferrud 

dower is vested interest lOTu 

Dower — Right of retainer — Widow 

retaining husbaud's estate under her lien 
for unpaid dower — Widow's creditor in 
execution of Ids decree asking for appoint, 
meut of receiver and satisfaction of his 
decree out of profits of property in widow’s 
possession — Receiver held could not he 
appointed — Proper course to follow is to 
execute decree by attachment and sale of 
dower debt — At>signea tlion should institute 
administration suit — Creditors of deceased 
should sue for administration of deceased's 
estate — Appointment of receiver in execu- 
tion proceedings is not proper course Sa 
Mandamus— Power of Nagpur High Court 
— Nagpur Uigli Court has no power to issue 
a writ of mandamus on the Debt Concilia- 
tion Board 226e 

Master and servant — Master when can 
justify refusal to pay wages during period 
of suspension of servant, stated 125a 

Misconduct on part of servant justify- 
ing his dismissal condoned by master — 
Master cannot subsequently claim right to 
dismiss him or impose any other punish- 
ment in respect of offonco which has been 
condoned 1256 

Minor — Contract by minor is void and not 
merely voidable 105a 

Mortgage— Parties to suit — Person claim, 
ing paramount title to mortgaged property 
is not necessary party to mortgage suit — 
His title cannot be tried out unless all parties 
desire that or he claims some interest in 
equity of redemption — He is bound to bo 
discharged when ho claims paramount title 
and does not wish to be joined 133a 

“Mortgage suit — Decision when person 

claiming paramount title is necessary party 
can be interfered with in revision 1336 
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Mortgage 

Stranger ontoring into adverse posses- 
sion subsequent to mortgage — Suit by 
mortgagee for foreclosure without joining 
trespasser as party — Rights of mortgagee 
and trespasser and procedure to be followed 
stated 72c 

Suit on mortgage — Lessee and tres- 
passer are not necessary parties 72tl 

All parties entitled to share in money 

due on mortgage not on record — Suit must 
be dismissed in its entirety 5c 

Mortgagor after mortgaging certain pro- 
perty mortgaging same property along with 
other property in favour of same mortgagee 
by way of second mortgage — Property sold 
in execution of decree on second mortgage 
subject to decree on brst mortgage— Mort- 
gagoo is not precluded from selling same 
property in execution of decree on first 
mortgage 8a 

’^Negotiable Instruments Act i'iO of 
1861), S. 78 — S. 78 docs nob deal with 
right of suit — Real owner can sue provided 
he is in position bo obtain good discharge 
for defendant 2076 

' ■ S. 118 — S. 116 contemplates nob only 
"negotiation” bub also "transfers” 2()7a 

Partnership — Position of partner explained 

105c 

One of partners overdrawing his ac- 
count with partnership — Judgment. creditor 
of such partner cannot enforce his decree 
against overdrawn partner’s share of profits 

before sum due to firm is fully paid up 

Firm is entitled to set-olT under 0. 8, R. G, 
Civil P. C. 63 

Penal Code (45 of 18G0), Ss. 147 and 323 

— Seven people charged under S. 147 

Only three found goilby and convicted under 
S. 823— Conviction under S. 823 held justi- 
fied inasmuch as offence under S. 323 was 
mentioned in charge framed under S. 147 
and no prejudice had been caused to accused 

10 

S. 7.70 -— Person posing as C. I. D. 

Officer obtaining services of kamdar mahar 
is guilty under S. 170 321 


— — "S- 302 — Sentence — Provocatio 
though nob grave and sudden held sufficie 
for passing lesser sentence 8i 

Ss. 807 and 328 — Powdered gla 

administered — Intention to cause death pr 
sent— Offence comes under S. 307 and n 
S. 328 

561 ^Expression lawfully entrug 
ed' — Meaning of, explained 6( 

S. 361 — Lawful guardian — Illegit 


Penal Code 

mate daughter marrying when three years 
old but living with her parents on account 
of her nob having attained puberty — Her 
husband dying and girl continuing to live 
with her parents— Father-in-law not bring- 
ing her to his house — Guardianship held 
remained with parents GG6 

S'. 361 — Lawful guardian— Custom — 

Married girl does nob leave parents' house 
before attaining puberty 66c 

S. 305 — Dacoity not accompanied by 

particular violence or brutality — Maximum 
sentence under S. 395 is not necessary: Hod 
Pleadings — Amendment — Suit by plaintiff 
for arrears of rent of house leased— Defen- 
dant pleading lease to be void — Plaintiff 
seeking to base his claim under S. G-j, Con- 
tract Act, by amending plaint — Amendment 
held did not introduce now case and could 
be allowed 273c 

Waiver — Plea of necessity held waived 

255c 

Repayment — Proof of — Repayment 

pleaded nob specifically denied and admit- 
ted in pleading — Repayment should be 
taken to bo proved 1776 

Practice — Duty of Court — Court must act 
in interest of suitors in the case and nob 
suitors in some other case 339 

New plea — Limitation — Plea of mino- 
rity cannot be raised for Grst time in second 
appeal lOOa 

Now plea— Novation — Plea of nova. 

tion under S. G3, Contract Act, cannot bo 
raised for first time in second appeal: 10()<i 

Pica — Appellant cannot shift ground 

in second appeal 706 

Precedent — Obiter dictum of Full Bench 
of Judicial Commissioner's Court is not 
binding on Division Bench 36 

’•’Press (Emergency Powers) Act (23 of 
1031), Ss. 7(1) and 30 — Order under S. 7 
(1) — High Court has no jurisdiction to inter- 
fere in revision 07a 

Ss. 23 and 30 — Ss. 23 and 30 are not 
ultra vires 07 ^ 

Promissory note — Intorcst — Promissory 

note mentioning rate of interest Party 

cannot lead evidence to prove that rate of 
interest was different — Nor can bo be given 
difforont interest by way of damages: 271c 

*ProYlnoial Insolvenoy Act (5 of 1920), 
8.9(1) (b) — Husband’e liability for defer- 
red dower is debt 1676 

— — S. 38 — Proposal not duly accepted 
under S. 38 (2) — Still, under exceptional 
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Frovinoial Insolvency Act 
oiroumstances, Court can approve proposal 
under S. 38 (7) 355 

* Ss. 38 and 27— Debtor dying before 

adjudication— Order of adjudication passed 
subsequently — Debtor's legal represeuta. 
tives can enter into composition with his 
creditors under S. 38 — Composition with 
creditors being one of proceedings for rea- 
lization and distribution of debtor’s pro- 
perty composition scheme comes within 
purview of S. 17 — Fair composition must 
be taken to be necessary within the moaning 
of Section 17 238 

S. 64 — Question of fraudulent pre- 

ference decided by lower Court on ground 
of onus of proof — Decision can be challenged 
in second appeal 1886 

S. 64 — Onus of proof — Transfers by 

insolvent of all his property on eve of insol- 
vency — Transfers being in respect of old 
debts and made in favour of relation — 
Other acts of preference in favour of other 
creditors in evidence — Onus to prove that 
transfers are not fraudulent is shifted on to 
transferees 188o 

S. 64 — Transfer by insolvent of his 

village share by sale of proprietary rights 
and surrender of occupancy rights — S. 54 
can operate on surrender deed 18Bd 

S, 76 (2 ) — Applicability — Absolute 

discharge granted to insolvent — S. 78 (2) 
cannot be applied even by analogy 60a 
Provincial Small Cause Courts Act (O of 
1887), S. 26 — Lower Court's order doing 
substantial justice — nigh Court will not 
interfere in revision 273a 

Art. 13 — Suit on promissory note exe- 

cubed for dues in respect of interest in here- 
ditary office is not barred by Art. 13: 271a 
Public Gambling Act (3 of 2667;— Offen- 
ces under — Criminal Procedure Code ap. 
plies 33Ba 

Ss. 1 and 4 — Place in front of small 

pan. stall in which customers usually stand 
is common gaming bouse if so used 16a 

S’. 6 — Offence under S. 5 is cognizable 

3386 

S. 6 — Description in warrant adequate 

to identify place — Non. mentioning of 
boundaries is immaterial 166 

Registration Act (16 of 1908), S. 49 — 
Unregistered sale deed may be used to ex- 
plain nature of poBsession taken under it: 72a 
Religious endowment — Private or public 
— Property dedicated to idol — Owner dis- 
claiming all interest and admitting that it 
belonged to idol — Temple built with money 


collected as also with dedicator's money — 
All transfer deeds to idol made in favour of 
idol — Dedicator mentioned and acting as 
one of panohas — Trust held one of public 
religious character 3l7a 

Dedication of property to idol can be 

without registered iDstruiiier.b {Obiter) 

Res judicata — Judgment by consent and 
facta admitted are as offective as judgment 
on contest or facts which wore in dispute 

346c 

Question decided by necessary impli- 

cation is res judicata 346^ 

Bar of res judicata cannot be avoided 

by overvaluing subsequent suit 346g 

Separate pre-emption suits by A and B 

consolidated — A made defendant 2 in B's 
suit — A’s claim to pre-emption negatived 
and B’s suit decreed — .appeal by defendants 
1 and 3 but not by A — A’s suit dismissed — 
Appeal by A held not rendered incompetent 
by reason of his failure to appeal from 
decree in B's suit 199a 

Order on execution application to be 

res judicata on point whether it is "in ac- 
cordance with law” must be made on 
merits — Order being ambiguous to be eon- 
strued in applicant’s favour — Order bold 
not res judicata 152a 

Specific Relief Act (1 of 1877), S. 9— One 
oo-osvner ousting other co-owners and tak- 
ing exclusive possession — Suit under S. 9 
more than six months after ouster — Ouster 
holds good oven if title of plaintiff may not 
be extinguished 1306 

S. 42 — Suit by plaintiff for declaration 

that he was owner — Fact of his being in 
possession is not enough — He must show 
subsisting title 357a 

S. 42 — Suit by plaintiff seeking decla- 

ration that he is owner of certain property 
— Plaintiff acting fraudulently — Relief can- 
not be granted 357(i 

S. 42 — Consequential relief — Fraud — 

A to defraud his creditors transferring his 
property to R — No third party defrauded 
— A can sue for mere declaration that pro- 
perty is his without claiming sale deed to 
be declared nominal and ineffective 174 

S. 66 (k) — Suit for injunction restrain- 

ing building of house — Plaintiff must show 
special damage or injury — Mere fact that 
Municipal Committee acted beyond its 
powers in granting sanction for construction 
of building does not by itself entitle plaintiff 
to sue 364a 
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Stamp Act (2 of 1699), S. 55— Dooumeot 
not basis of suit not being instrument of 
obligation — It can be used as piece of evi- 
dencein support of plaintiCf’s allegations 

* . 705 

— ‘S. 55 — Document held not promissory 

note and could, if insufficiently stamped, bo 
validated by levy of penalty la 

-5. 56 — Pronote insufficiently stamped 

admitted in evidence — It is not open to 
parties or to Court to call it in Question on 
ground of insufficiency of stamp 256c 

* 1. 1 — Admission of correct- 

nesa of account is not acknowledgment to 
supply evidence of debt within Art. 1 70c 

Succession Act (30 of 1025), S. 21S (3) 
— ’'Creditor’’ in S. 21S (3) includes Mabo- 
modan widow in respect of her unpaid 
dower debt but does uot include her credi- 
tors 

— — S. 332 — Assent of administrator nob 
given to legatees title — Administrator and 
not legatee is entitled to suo 18iy 

Tenants. in-common — Title cannot bo 

transferred to another except in ways nor- 
mitted by law 5 ^ 

Tort-Nuisanca-Whother act complained 
of amounts to nuisanco-Tesb— Criterion is 
ordinary physical comfort of human existence 
according tc plain, sober and simple notions 
and not according to elegant and dainty 
modes and habits of living-Discomforb or 
inconvenience must bo substantial to war- 
rant legal interference 3646 

Transfer of Property Act (4 of 2882), 
S. -j/— llaintiff seeking beno6t of improve- 
ments by transferee must pay court, fee on 
\aJue of improvements 3046 

"Ghts are intangi. 
he trLn^ i^mmovable property and cannot 
be transferred without written instrument 


Subject Index. A. I. R. 1941 Nagpur 


5a 


T. P. Act 

5. 100 — Charge in India cannot be 
compared with charge in England — No 
interest in property need be created but 
property must be made security for money 
— Charge held created 1026 

Trust — Tripartite agreement among debtor 
and his two creditors, A and D— Agreement 
providing that A should reduce his claim, 
that debtor should transfer bis immovable 
property to B in full satisfaction of B‘s 
claim and that B should pay A’s claim on 
behalf of debtor — This does not constitute 
trust iu favour of A 261a 

Person iu possession of trust jiroporty 

cannot resist suit for possession by rightful 
owner on ground that somobody else placed 
him ID possession and that he attorned to 

-P , , 1815 

irustee do son tort and de facto mana. 

gor— Powers of— A trustee do son tort and 
a de facto manager is subject to the obliga- 
tions and liabilites of the trustee or manager 
legally entitled to possession but ho does 
not necessarily have all their rights and 
powers 

Usurious Loans Act (10 of lOlS) Dis. 

approval of extortionate claims is based on 
inherent ineijuiby of transaction 29-16 

T7~fif.LV nmended by C. P. Act, 

ll oflJ3i) — Act makes no distinction 
between types of Court to which it is to 

apply 294c 

S. 3 (as amended by Q. p. Act, 11 of 

1934)—%. 3 is mandatory— Court is' bound 
to exercise powers conferred by S. 3 irros 

poctive of payment of court, foe 294 e 

——6’. 3 (as amended by Act 11 of 1034.) 
—Court has power to neb suo motu 177/i 
■— — S. 3 (1) (h) (as amended by C. P. Act 
11 oflD34)—%mt to enforce agrooment by 
way of settlemont of accounts is cognizable 

by Court of Small Causes — It can reopen 
accounts under S. 3 (1 ) ( 1 ,) 
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Nagpur High Court 


'J? A. I. R. 1941 Nagpur 1 

NlYOGI J. 

Oanpatdas Kaludas Gosai — ' 

Defendant — AppoUant 


Harivallabh Onkarji Trivedi — 

Plaintiff — Respondent. 

Misc. Appeal No. 119 of 1939. 
on 5th August 1940, from order of If^ Addl. 
Dist. Judge, Nagpur, D/- 29th April 1939. 

• (a) Stamp Act (1899), S. 35 ~p<^ii'ncnt held 
not promiisttry note oiid could yf yn^fficicntly 
tUimx>ed, he by of i>€noliyo 

It iB uoccflsary to look into tho lorms of thodocu- 
mont and tbo surrounding circumsUnccs to «» 
whothcf it was intondeil to lo a promissory note m 
tho Bcnso of its being intended to bo used asanego- 
tittblo instrument. The mere uso of tho words 1 

promise to pay” would not 1 

promissory note. [P 1 O 2. 1 2 O -!J 

A docuinont provided as follows; ^Od demaod 
promise to pay to Mr. Harivallabh Onk^arji 
of Nagpur the sum of Rs. 950 only which I have 
taken this day as a loan in cash without mortgag- 
ing anything with interest at tho rate of w. 1 per 
coni, per month; the whole capital us well as in- 
terest will be repaid by throe years from the date. 
If I failed to repay within tho time I shall pa) 
interest at Ij rupee per cent, per month.”: 

Held that tho parties did not intend the docu- 
mont to bo a nogotiablo instruniont and that m 
reality it purport^ to incorporate only tbo terms 
of an oral agreement. It could therefore to van* 
dated on levy of the penalty if it was iDSiifficicntly 
btamped, [P 1 0 2J 

(h) Deed ~ Con<friic<io?i — Deed must be co>u 
strued ns a whole. 

Documents must to construed as a whole, and 
ovory part of tho documonts must roceivo attention 
and tbo intention ohould to gathered from the 
whole context of tho instrument so as to make one 
entire and consUtent construction of tho whole: 
AIR 1928 P 0 36, lieU on. tP 2 C 2 J 

U. N. Padliye ^ (or Appellant. 

M, It. Indarkor and A. B. Jamdar 

— for Respondent. 


Judgment.— This is a defoudunt s apt>oal 
from an order of remand jiassed uuder 
(). 41 , R. 23, Civil Procedure Code, by tho 
first Additional District Judge, Nagpui, 
in civil appeal No. i-B on 2‘)th .\pril 1U3!». 
The lespondeut sued to recover Rs. 1170 on 
tho strength of a document dated 5tb Juno 
1935 , which was described as a promissory 
note. Tho toniis of tliat docuiiiout aro as 

follows: 

On demand I promise to pay to Mr. 

Oiikarii Trivedi of Nagpur tbo sum of Rs.950 only 
which I have taken this day as a loan m cash 
without mortgaging anything with interest at the 
rate of Re. 1 wreout. per month; tbo whole capital 
as well as interest will bo repaid by throe years from 
the date. If I failed to repay within the time i 
shall pay interest at rupee per cent, per month. 

It bears an adhesive revenue stamp of 
four annas. The defendant contended that, 
it being a promissory note under wliich tho 
loan was payable otherwise than on demand, 
was liable to stamp duty under Article 49 (b) 
of sch. I to tbo Stamp Act II of 1899 as a bill 
of exchange and that as it was insuOiciently 
stamped s. 85, Stamp Act, bars its valid- 
ation by levy of penalty. That contention 
prevailed in tho Court of first instance bub 
was overruled on appeal. 

Tho principal question is whether it was 
intended to be a promissory note within the 
meaning of that expression as defined in 
S. 4, Negotiable Instruments Act. The mere 
use of tho words “I promise to pay” would 
not necessarily make it a promissory note. 
As observed by Bowen, L. J., in ( 1888 ) 2i 
Q B D 3.V2‘ at p. 357 most commercial docu- 
ments contain, either expressly or by impli- 
cation, a promise to pay a sum of money, 
but they may contain a groat deal besides, 
and it cannot be contended that all such 


1 . (1888) 21 Q 15 D 852; 57 L J Q 15 630; 80 W R 
833, Mortgage Insurance Corporation v. Com- 
missioners of Inland Revenue. 


1041 N/1 6l 2 


/ 


/ 2 Nagpur Ganpatdas v. Harivallabh (Niyogi J.) A. I. R. 


documents are promissory notes 'within the 
meaning of the section.” This case was 
decided on appeal from the decision reported 
in (1888) 20 Q B D fii5' in which theobserva- 
tions of Pollock, B., are as significant. They 
are as follows : • 

The next question is, can we say that this instru- 
ment is necessarily included in the terms of the 
.section ? It would be easy to say that every instru- 
ment was necessarily included which provides 
simply and purely for the payment of money, whe- 
ther it be one single payment, or distributed over a 
period, or to be paid out of a particular fund, or 
upon any condition or contingency. But can that 
construction Iw applied whore, though all the 
terms of the section are satisfied with respect to 
the payment of money, the document is not a 
document which in ordinur>' parlance is called a 
promissory note, but contains terms l-cyond a 
stipulation for a mere money payment? In that 
state of things ought it to be treat^ as one instru- 
ment or as two separate instruments? I think it is 
clear that for the purposes of the Stamp Act itcan- 
not have been intended that a document should bo 
treated as in part a promissory note and in part an 
agreement. It mast bo cither one or the other. 
The question is, what is the dominant, the substan- 
tial cOect of the instrument? In this respect the 
prior decisions assist me in forming a conclusion. 
The Courts havesaidtbat in order todetenninetho 
question two thingsmust be enquired into— what is 
the intention of the parties, and what is the instru- 
ment in the common acceptation of men of busi- 
ness, or persons among whom itiscommonly used. 

Their Lordships of the Privy Council in 17 
LAH 557* at p. 5G9, decided a similar point on 
the broad ground, namely, whether it was 
intended to be brought within the definition 
relating to documents which arc to be 
negotiable instruments. Their Lordships 
referred to the English case reported in 
(1888) 20 Q B D 352* at p. 357, and pointed 
out that documents such as receipts and 
agreements generally were not intended to 
be negotiable, and serious embarrassment 
would be caused in commerce if the negoti- 
able net were cast too wide. On the terms 
of the instrument before them, their Lord- 
ships found that it was primarily a receipt 
and they declared that oven if it was 
coupled with a promise to pay it was not a 
promissory note. In A 1 R 1938 P C 121* thoir 
Lordships of the Privy Council observed 
that there was a strong current of authority 
in India to the effect that documents con- 
taining a promise to pay came within the 
ban of S. 85, Stamp Act, and alluding to 68 
1 A 279,* pointed out that the test is not 

2. (1688) 20 Q B D 645, Mortgage Inauraoco Cor- 
poration V. CommissionerB of Inland Rovenne. 

3. (’86) 28 A I R 1986 P 0 171 : 162 I 0 464 : 17 
liah 667 : 68 I A 279 (PC), Mohammad Akbar 
Khan v. Attar Singh. 

4 . (’88) 26 A I B 1988 P 0 121 ; 178 I 0786 : 82 
8 L R 462 (PC), Kanun Chandv.Firm Mian Mir 
Ahmad Adz Ahmad. 


that the instrument contained a promise to 
pay but whether or not the partied clearly 
intended the document to 8er\-e as a negoti- 
able instrument. 

It is consequently necessary to look into 
the terms of the document and the sur- 
rounding circumstances to see whether it 
was intended to be a promissory note in the 
sense of its being intended to be used os a 
negotiable instrument. It is a well-recog- 
nized rule of construction of documents that 
they must be construed as a whole, that 
every part of the documents must receive 
attention and that the intention should be 
gathered from the whole context of the 
instrument so as to make one entire and 
consistent construction of the whole : see 
54 M L J 62* at p. 87. 

The document under consideration starts 
with the words "On demand I promise to 
pay” but subsequently says that the princi- 
pal sum with interest would be repaid in 
three years. The words "promise to pay on 
demand” as explained in ll N L R 189*^ at 
p. 192. import that the debt is due and pay- 
able immediately. Now, this stipulation is 
inconsistent with the later one which says 
that the money was payable within three 
years. The learned counsel for the appellant 
contends that the intention was that tho 
money was to bo repaid witliin three yoiirs 
from the date of demand made for its pay- 
ment. On this argument tho making of a 
demand would be a condition precedent to 
payment and the date of payment would 
vary according to the date of tho demand. 
That is manifestly not an unconditional 
promise to pay. If tho promise to pay with- 
in the specified time, namely throe years, 
had sto^ by itself it would not havo 
affected tho unconditional nature of tho 
promise as provided in s. 5, Nogotiablo 
Instruments Act, for the reason tliat tho 
obligation to pay, though not immediate, 
was postponed till a specified date. Whe- 
ther the parties contemplated payment 
immediately or after a lapse of a specified 
period, the date when the promise is liable 
to be enforced is a well-defined and certain 
date and the liability is unconditional; but 
that is not the position with regard to tho 
document under consideration which recites 
a promise to pay immediately and in the 
same breath at some future unspecified and 

5. (’28) 15 A I R 1928 P C 85 : 107 I 0 1 : 54 M L J 
82 (PC), Muthuebottiar v. Meenakshi Sundarnm 
Iyer. 

6. (’16) 2 A I R 1916 Nag 66 ; 31 I 0 880 : 11 
N L B 189, Mogbraj v. JoboBon. 
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shifting date. This glaring inconsistency in 
the document itself evidences that it -was 
not intended to be used as a negotiable 
instrument. The recital containing in that 
instrument, viz., that the executant had 
received Bs. 950 in cash was a false recital 
inasmuch as it is clear from the trend of the 
pleadings that the amount represented a 
balance found due on previous accounts. 
The position was that the creditor had been 
lending money to the debtor from time to 
time and receiving payments. The relations 
between the parties were purely tliose of 
debtor and creditor and they obviously 
intended to bring into existence an acknow- 
ledgment of the debt coupled with a fresh 
agreement to discharge the balance found 
duo within the period 8i)ecified there with 
a fresh agreement us to payment of interest. 

The primary rate of interest settled was 
Be. 1 per cent, with a stipulation for its 
enhancement to Bo. per cent, on default 
being made in payment of the debt within 
the specified period. The material terms of 
the document leave no doubt that it was 
intended to be a memo of an already con- 
eluded oral agreement. To escape payment 
of the full stamp the agreement was made 
to simulate the form of a promissory note 
by use of initial words "on demand I pro- 
miso to pay”. I agree with the lower 
Appellate Court that the parties did not 
intend the document to be a negotiable 
inetrumont and that in reality it purported 
to incorporate only the terms of an oral 
agreement. It was therefore rightly vali- 
dated on levy of the penalty. The appeal is 
dismissed with costs. Costs in the Courts 
below will bo paid as ordered by the lower 
Appellate Court. 

d.s./b.k. Appeal dismissed. 

A. I. R. 1941 Nagpur 3 

Stone C. J. and Vivian Bose J. 

Munnalal Keshaodas — 

Auclion-jmrchaser — Appellant 
v. 

Siiiiihai Komal Chandra and another 
— Defendants — Respondents. 

Misc. Appeal No. 186 of 1939, Decided 
on 8th July 1940, from order of Addl. Diet. 
Judge, Jubbulpore, D/- 30th June 1939. 

(a) Mortgage — Mortgagor after mortgaging 
certain properly viorUjayiny same property along 
ivith other property in favour of same mortgagee 
ly toaj/ of sccmid mortgage — Property sold in 
execution of decree on second mortgage subject to 

decree on first mortgage Mortgagee is not pre* 

eluded from selling same property in execution 
of decree on first mortgage. 


; v. Komal Chandba Nagpur 3 

Where u mortgagor after mortgaging certain 
property in favour of certain person mortgages the 
same property along with other property in favour 
of the same mortgagee by way of second mortgage 
and property is sold in execution of second mort- 
gage subject to the decree in first mortgage, what 
is sold is the equity of re<lomption and the mort- 
gagee is not precluded from selling the same pro- 
iTcrty in execution of tlio decree on first mortgage ; 
AlR1935Nagi22G(F 11), Li.sfni^. tP4C2 ; P5C1] 

(b) Pnrcdenl—Obitu- ilu'linn cj Full Bench of 
Jutheial ('inumissioncr'i Court »s not binding on 
Division Bench. 

An obiter dictum of iv Full Dench of thcJudicial 
Commissioner's Court is not binding upon tho 
Division IJencb of that Court. [P 4 0 2} 

n. 2s\ J’adhijc and J. Sen — for Appellant. 

M. It. Lobdc — for Bespondent. 

Judgment. — This appeal arises out of an 
order made on an objection brought by the 
auction-purchaser in a Court auction follow- 
ing upon a decree in a suit on a second 
mortgage whereby tlio auction-purchaser 
sought to ju-event the sale, in execution of 
a decree on the first mortgage, of the sauio 
subject-matter as had boon sold to him in 
the earlier Court auction. To understand the 
argument it is necessary to state a few facts. 
Tliis is a case in which the mortgagor and 
the mortgagee are the same in both the 
mortgages. The subject-matter of the 6rst 
mortgage we will call Blackacro. The sub- 
ject-matter of the second mortgage wo will 
call Blackacro and Whitoacre. The Bret 
mortgage was so conditioned that the monoy 
did not become duo before 13th February 
19.31 so that it was quite impossible for the 
mortgagee, even had ho been so minded, to 
sue on that mortgage before tliat date. On 
the other hand the second mortgage was so 
worded as to make the money become due 
on an earlier date. Accordingly a suit was 
brought on the second mortgage on 24bh 
April 1933, some ton months before a suit 
could have been brought on the first mort- 
gage, and it is for that reason that S.G7-A, 
T. P. Act, does not apply to this case. A pre- 
liminary decree for sale in the suit on tho 
second mortgage was passed on 4th February 

1934, nine days before a suit could have been 
brought on tho first mortgage, and a final 
decree was passed on 27th June 1936. It is 
pursuant to that final decree that the sale 
took place. As regards the first mortgage 
the suit was brought on I3th December 1934; 
preliminary decree was passed on 3l8t July 

1935, and final decree on ist August 1936. 
When the sale took place in execution of 
tho decree on the second mortgage tho pro. 
clamation shows the following incumbrance 
to which the property is liable : 
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On account of mortgage incumbrance Rs. 16,165 
mortgage decree in 0. S. No. 14-A of 1934 of the 
Court of Additional District Judge, Jubbulpote. 

That is the decree which had been passed, 
by the date of the proclamation, in the 
second suit so that the sale in execution of 
the decree in the first suit took place after 
a decree in the second suit had been ob- 
tained, that is to say, the suit on the first 
mortgage. The list of property sold shows 
that it was sold subject to the incumbrance 
of the mortgage decree for Rs. 16,105 of 
the Court of the Additional District Judge, 
Jubbulpore, in c. s. No. 14.A of 1984. It is 
apparent from the evidence of the auction- 
purchaser that he had purchased it subject 
to this mortgage decree. He gives the value 
of the property free of the mortgage decree 
atBs. 30,000 and he purchased this property, 
which he himself says is worth Bs. 30,000 
free from incumbrance, for Rs. 16,000 subject 
to mortgage. 

Nevertheless it is urged with his accus- 
tomed ingenuity by Mr. Padhyo for the ap- 
pellant in this case that this is a case which 
is controlled by the principle that though a 
mortgagee who is a mortgagee in respect of 
the same property under several mortgages, 
one subsequent to the other, may sue as 
many times as ho has mortgages, he cannot 
sell as many times as he has mortgages but 
that he can sell once only. That proposition 
is said to be founded on 3 I c 175,* 20 ALL 
322* followed in 25 C W N 129.* a I R 1927 ALL 
117* and 31 N L R SUP 1.® 25 C w N 120* is an 
elaborate judgment dealing with the ques- 
tion whether in a case such as this there 
can be two suits, and Mookerjeo C. J., in the 
course of an examination of many cases on 
that point came to the conclusion that there 
could be more than one suit. Then the 
Court considers very summarily whether 
granted two suits there can be two sales, 3 
I C 175 is referred to, and the Court observes 
at p. 137 as follows : 


Wo have finally to cooBidor wbat conditioDB. ii 
any should be annexed to the decree that may lx 
made herein, for it is Indleputable that the pro 
^rty cannot be Bold twice in execution of th« 
in tbo two buUb. There cannot be a sale or 
the first mortgage keeping allye a pu iane oncum 

^atra* ^ ^ ° ^*th V. Mritunjoj 

A W N 68 (P D). Sunda. 

oingh y. Bhoiu. 

3. (’21) 8 A I R 1921 Cal 821 : 60 I 0 809 • 

Slaodai? ° « 129. Nila v A-irUd 

4. (’27) 14 A I R 1927 Pat 117 : 98 I C 968 • F 

T® » a* 220 : 169 I 0 768 : 8] 

N L R Sap 1 (P B), Mt, Laxtnibai y. Kondba. 


brance, for such a sale conveys the interests of the 
mortgagor and the mortgagee as they were at the 
date of the first mortgage and must therefore neces- 
sarily sweep away the sabsoquont encumbrance. 

That appears to have been followed in 3 l 
N L R SUP 1 ,® which, at p. 8, it is argued , goes 
beyond the above for there it is observed : 

It is not however open to the holder of two 
mortgages to have the property sold in execution 
of the first mortgage subject to the second mort- 
gage, because by having the property sold on the 
first mortgage ho must be deemed to have with- 
drawn that property from the operation <»f the 
later mortgage. If therefore the mortgaged property 
or part of it is sold in execution of one of the mort- 
gages, it cannot therefore be sold again in exocu- 
tioD of the other mortgage. 

That is an observation which appears in 
the decision of a Full Bench of the Judicial 
Commissioner’s Court and would be binding 
upon us were it necessary for the decision 
of that case. But in that case the sale was 
in execution of the decree on the first mort- 
gage. The principle that was applied was 
that when n first mortgagee sells ho sells 
the property as at the time of the first 
mortgage, and therefore ho sells free from 
incumbrance, and if he sells free from in- 
cumbrance he sells the whole estate, and if 
he sells the whole estate ho cannot sell it 
again. Nor can he, according to these obsor- 
vations, reserve the second mortgage interest 
and sell the property subject to the second 
mortgage. 

In this case however what is being sold 
is the equity of redemption which was out- 
standing in the mortgagor after the first 
mortgage was effected. It appears to us to 
be beyond argument that if A is the mort- 
gagor and B the mortgagee and A takes a 
mortgage from B of Blackacro and tlien at 
a later date B mortgages to C by way of a 
second mortgage C can sue B on the second 
mortgage, obtain a decree for sale and sell 
the equity of redemption. That having been 
done, A can sue B and obtain a decree for 
sale on the first mortgage, ond bring the 
property to sale. No difference would arise 
if C assigned his rights to M so that A is the 
first mortgagee and the assignee of the 
second mortgage. In such a case ho could 
sue on the second mortgage, got a decree 
for sale and sell. Then ho could sue on his 
first mortgage nod get a decree for sale and 
sell. We fail to see in principle what possi- 
ble difference it could make if /f is a first 
and a second mortgagee direct as a conse- 
quence of taking one mortgage from B at 
one date and another mortgage of the same 
property from B at another date. Different 
considerations may well arise where the sale 
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is of the subjecfc-matter of the first morfc- 
eaee. If it be correct to say that on such a 
Lie ^hat is sold is the unencumbered pro- 

perty -with all its rights 
Muity of redemption then doubtless there 
is nothing left to be sold a second time; but 
.that is not the position here. What is being 
sold here is the equity of redemption and 
iwhat is being purchased is the equity ot 
iredemption. The purchaser purchases sub- 
ieot to the mortgage. He has full notice of 
it and be gets for Rs. IG.OOO what he regards 
as worth Rs. 80,000 because he bought sub- 
iect to the mortgage. The first mortgage 
does not amount to Rs. 14.000 but amounts 
to RS- 11.000 and odd so that even if the 
auction-purcbaser has to pay off the first 
mortgage he gets, according to his own evi- 
dence, a bargain. 

It was argued on the authority in I L R 
(1939) NAGCGS” that the purchaser at an auc- 
tion sale in execution of the second mort- 
gage decree could impeach the first mortgage. 
That was said because it was argued that 
he had merely bought subject to notice and 
not subject to the mortgage. In our opinion 
he bought subject to the mortgage; but oven 
if he bought only with notice and though 
he could impeach the mortgage he has not 
iraiieachod it. That has not yet been done. 
The result is that the appeal fails and is 

dismissed with costs. 

D.S./R.K. Appeal (Usjnissed. 

6. (*39)”2i>~AIR 1939 Nag 305 : 165 1 C 727 
I L 11 (1939) Nag 605, Miabrilal v* Bank. 


A. 1. R. 1941 Hagpur 5 

Stone C. J- and Vivian Bose J. 

Girdhar Para^hram Kirad — 

Defendant 5 — Appellant 

V, 

Firm Motilal Champalal, Owners, TJira^ 
lal Champalal and others, Plaintiffs 
and others — Respondents. 

First Appeal No. 26 ol 1936, Decided on 
2Gth September 1939, frocn decree oC Sub- 
Judge, First Class, Ellichpur, D/- 20th 
October 1935, 

(a) Transfer of Property Act (1682), S. 5i — 
Mortgagee's ore intangible rights iu im- 

movable property and cannot be transferred 
without tvrilUn instrument. 

There is a wide diOcrencd between a transfer 
made by a mortgagor and a transfer made by a 
mortgagou. What the mortgagor has is the land 
which is immovable, tangible property and property 
o( which possession can be delivered. What a mort* 
gagoo has depends to some extent on the kind of 
mortgage but as is broadly stated in S. 58 of the 
Act; mortgage is the transfer of an interest in 


SS in a; not Involve tho immo 

diate traoBfef of either legal title or posseasion) is 

an intangible right in immovable pro^rty and 

cannot be transferred AU S 

instrument ; 29 Cal 1 (F «); i a TR 

air 1933 Lab 210; AIR 1924 All 79G ami A I R 

1928 AU 72G (P B). [P G O IJ 

(b) Tcnants.in.Comuion— Title cannot be trans- 
ferred to another except in reaps pennxtled by law. 

If the titles ate distinct as they are v 9 hen persons 
bold as tenants-in-coinmoii title cannot be handed 
on to another except iu one of tho ways expressly 

permitted by law. , » i t 

(e) Mortyage - Ml V'^rhes cnlilUd lo share 

iu money due on mortgage not ou record — i>u\t 
must be dismissed in Us cnlircli/. 

A mortgage is indivisible and if all the partiw 
entitled to a share in tho money due on the mort- 
cage are not upon tho record tho suit must bo dis- 
SsoJ in its ontiroty : A I K 1 -JlG 'ol 310; A I R 
1938 Nag 42 and A 1 R 1933 Cal C21, 

(d) Civil P. C. (190S). 0. J 11.9 - Joinder 
of partns-Courl's poiver - Pica of non-juind..' 
raild pleadings — Parlies cannot be joined 

at appeUate stage. 

l-.veu though tho Court has power to join tho 

Court cannot join a party when 
whoso interest the joinder is to be made refuse^ to 
have tho necessary parlies joined. If the point of 
non.joindcr is properly taken m tho p)c.idings tho 
parties cannot be joined at appellate ^ ^ 

D T ilangalmurii and N. T. 

_ for Appellant. 

.V. li. liohde and P. Y. Deshpande — for Res- 
poudeuta (Plaintin 1 and Respondent 9, 

^ respcctivoly). 

Judgment. — This appeal raises a number 
of points of law all of wliich could have 
been avoided by tlie joinder of tho proper 
parties. This joinder was refused by the 
plaintiffs’ pleader after the difficulties had 
been disclosed. On I7th April 1935 the pleader 
for tho plaintiffs refused to make Gulab- 
chand and Dhanraj parties. Now the question 
is: Are they necessary parties? The suit is 
a mortgage suit. The plaintiffs obtained, 
through a third party assignee, the mort- 
gagee’s rights by purchase. That purchase, 
however, was in conjunction with two other 
persons Premraj and Dhanraj. Premraj dial 
and his estate wont to Dhanraj and Gulab- 
chand. Dhanraj and Gulabcband purported 
to transfer or (as it is put in argument) 
relinquish their rights in favour of plaintiffs 
for the sum of Rs. 75. That transaction was 
oral. The Court has held that itwasa valid 
transfer under the provisions of s. 54, T. P. 
Act, on the ground that there was delivery 
of possession, that the consideration was 
under Rs. lOO, that tho mortgage debt is 
immovable property and therefore it can be 
sold, if of tho value of under Rs. 100, by 
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delivery. On appeal it is pointed out that 
S. 5-1 is concerned with two kinds of sales (l) 
where a registered instrument is required (2) 
where the transfer can be either by regis- 
tered instrument or by delivery of posses, 
sion. What is meant by delivery is stated : 

Delivery of tangible immovable property takes 
place when the seller places tbo buyer, or such 
person as ho directs, in possession of the property. 

What was transferred hero were mort- 
gagees’ rights. Doubtless those rights are 
rights in immovable property : 20 CAL 1,^ 
A I R 1038 LAH 210,-52 ALL 232,'’ 40 ALL 017.* 
But they are not in our opinion rights of 
[which possession can bo taken. There is a 
wide difference between a transfer made by 
'a mortgagor and a transfer made by a mort- 
;gagee: 50 all 08 G,“ oo cal 87.® What the mort. 
[gagor has is the land which is immovable 
[tangible property and property of which pos. 
.session can be delivered. What a mortgagee 
has depends to some extent on the kind of 
mortgage but is broadly stated in S. 58, T. P. 
Act ; “A mortgage is the transfer of an into, 
rest in specidc immovable property.” That 
interest, in our opinion, (at any rate in 
mortgages which do not involve the imme- 
diato transfer of either legal title or posses. 
sioD) is an intangible right in immovable 
property and cannot bo transferred prima 
facie without a written instrument. 

Butitissaid that this is not a case of trans- 
fer but of relinquishment. One starts with 
the mortgagees composed of tlio mortgagee- 
plaintiffs and Dhanraj and Gulabchand. 
Regard them as partners, or regard them as 
co-tenants. On either view tliis, it is said, is a 
caso of relinquishment. Therefore, tho rules 
relating to relinquishment say, by a Hindu 
widow, apply. There is no transfer of title 
but merely an obliteration of riglits. Con- 
sequently the document (there is a receipt) 
effecting this obliteration does not require 
registration. Alternatively tho obliteration 
can be orally effected. Thia q nn..fir>n was 

1 : 6 C W N 821 i>arcsh 

Natb V. Nal)ogopal. 

2- ('88) 20 A I R 1938 Lab 210 t 14H C 421 : 34 
^ ^ ^ 233, lianarsi Das v. Ram Cbaodcr. 

^ ^ ^ ^®80 All 110 : 122 I c 409 : 52 
All 232 : 1930 A L J 880, Jang Babadur v. Bba- 
gatram Sheep roead. 

4. (’24) HAIR 1924 All 796 : 80 10 890 : 40 All 

Umrao Singh v. Lai Singh. 

5. ( 28) 16 A I R 1928 All 726 : 118 I C 177 • f.O 

“»■ iiotan L.i , 

Moban Lai, 

6. (-88) 20 A I R 1933 Cal 825 : 148 I C 815 : CO 

87 : 58 C L J 422 : 86 C W N 1188 
Umjhchandra Maodal v. Homangnebandra 
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considered by one of us in A I R 1986 NAG 
186 .' It was pointed out there that we start 
with this fundamental principle, namely 
that once a title or an estate has vested in 
a person he cannot rid himself of it except 
by death or by one of the modes of transfer 
recognized by law. Discussing the position 
of the heir-at-law in England it was said ; 

If it had been a statemont of tho English law 
aa it obtaina today, it would, perhaps, bo unassail- 
able, but that is because tho Land Tmnsfer Act of 
1897 has grafted a statutory exception on to the 
general law, and now vests an intestate's property 
in bis personal representative, that is to sav, his 
administrator and not in his heir-at-law': 14 
Halsbury’s Laws of England, page ICO (Edn. 2) 
Thus the heir having no vested iutere.st in tho pro- 
porty is free to disclaim tho inheritance. But no 
such disclaimer can be made once tbo property has 
vested, for his rights are then different, and the 
interest once vested is vested irrevocably • (1802) 6 
R R 5638 at pp. 566 and 567. The crux of tho 
matter lies there. Tbo test is tho vesting of tho 
estate. It is undoubted that in every other caso a 
man is not bound to take what ho docs not want 
and whether ho bo given property by a will or a 
gift or a conveyance, his assent, whether express 
or implied, is essential to vest the estate in him 
Consequently he is free to disclaim it. if ho so 
desires. But tho heir-at-law is in a different posi- 
tmn. Ho is tho only person in whom tho law of 
P^ngland, before the Land Transfer Act of 1897 
vested property against his will whether ho would 
or not. No disclaimer that ho might make would 
have any effect, though, of cour.so, lie iiiight as 
W50I1 as ho pleased, dispi sc of tho j'roporty l,y an 
ordinary conveyance: Williams on Real Property, 

P- P- 750 an<l 88 Mad 

474 at p. 478, Tho reason is obvious. An estate 
whether an inheritance or not, c-aunot remain in 
al^yanco without statutory or other s-aiiction. Tho 
seism to it must reside in somcl>ody during every 
moment of time and this is thoHindu no less than 
the English law. Mayne states in his Hindu Law 
Edn. «J. p.ago 725, p.ara. 499. Tho right of succes-’ 
Bion under Hindu law is a right which vests im- 
mediately on tbo death of tho owncrof the property 
It nan not in any circumstances remain in aWyancol 

It follows there can tio no disclaimer or'relin- 
quishmont either generally or in favour of a parti- 
cular person, unless It is specirically iHjrmitted by 
some special provision of law. In every other caw 
a tiHe once vcsUxl can bo divostc-l only by a rccog. 
nir^ conveyance or one of the other means 
al owed by law. It cannot pas.s by admission or 
roliuquishmont or disclaimer when tho law requires 
a deed : 33 Cal 907" at p. 983. ‘"'requires 

There are two apparent exceptions. One 
13 the case of a joint Hindu family. ])ut 

^ ^“8 186 : 165 DC 217 

Oovind V. Narayan Oangamm ' 

^ ■ ■* ^’"P • P’ ** 1* 5(18. Doe 

I C 273 : 17 C L J 499 : 
in^ I’rasad v. (Jolab Bhagat. 

nimma** M L J 650. Lakshmamma v. Rat- 

II. CO^ 83 Cal 907 : 10 0 W N 060 : 4 C L J 22 
Jadu Nath Poddar v. Rup Lai Poddar. 
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that ia not really an exception to the general 
rule because as was explained in the earlier 

tSdUtinctioD between a disclaimer of this kind 
by a member of a joint Hindu family where the 
seisin of the entire estate resides in each memter 
and one where the seisin resides m the pereon dis- 
clairoing alone, is obvious. When a joint tenant 
relinquiBhes his right, there is no transfer or con- 
vevance: only a blotting out of his interest and an 
enlargement of the inchoate rights of the others to 
a share on partition. But when a man is seised of 
the whole fee himself, the title which resides m 
him has to pass on to another, and that can only 
be done by one of the recognized modes of conve- 
yance, when no questions of adverse pos^ssion or 
estoppel or part performance arise. This distinction 
was recognized in 14 N L R 5G12 at page 5^^ where 
Drakc.Brockman J. C„ in dissenting from 11 ^lad 
40615 observed : *I venture to doubt whether too 
Smritis treated renouncement as equivalent to uu 
alienation.* 16 All 36^^* at page 370 and 25 Mad 
149lfi at p. 156 make the same observation. Golap- 
ohandra Sarkar Sastri also says in his Hindu law, 
Edn. 7th, p. 530 : ‘Renunciation does not oi>cr.ao 
as alienation but as extinction of the co-parccner’s 
interest, according to the true intent of thoSinritis. 

If it were alienation, it would be gift ; but it has 
l)ceD held that a member of a joint family cannot 
make a gift of his undivided share.* This is so oven 
in Madras and Bombay ‘where the strict auti- 
alionation doctrine of the Mitaksbara has been 
departed from in favour of purchasers for value: 
27 Mad 16210 at p. IGG and 19 Bom 803. H It ia 
further evident from the fact that the interests of 
the sons who are then in being arc not affected in 
such cases: 33 Bom 2C7l» at pp.270 and 271. 1 res- 
pectfully agree. 

Tho other exception is that of a limited 
(omalo owner relinQuisliinjj under the Hindu 
law. Hut that stands on a special footinij 
and tho f)Osition is accepted at this dato 
only on tho ground of stare decisis and for 
no other reason. This was also explained 
in tho ruling referred to. 

Tho right of a Hindu widow to Burroodec her lifo 
estate and accelerate tho succession bus long l>eeii 
recognized* But although founded ou tho Smritis, 
thoir Lordships of tho Privy Council have twice 
observed that it has been settled 'by long practice 
and confirmed by decision' : 42 Mad 523^^ at page 
582 and 47 Cal 4GC20 at p. 483. But oven so whe- 


12 . (’18) 5 A I R 1918 Nag 228 : 44 I C 51 : 11 
N L R 56, Viuayakrao v. Laxman. 

13. (‘88) 11 Mad 406, Peddayya v. Ratnalingam. 

14. (‘94) 10 All 369 : 1894 AWN 117,Chandat 
Kishoro v. Dampat Kishore. 

15. (’02) 25 Mad 149 : 11 M L J 353, Sudarsanam 
Mai.strl v. Narasimhulu Maistri. 

16. (*04) 27 Mad 1C2, Ranga Natham Ghctty v. 
Ramasaml Cbotty. 

17. ('95) 19 Bom 803, Kalu v. Barsu. 

18 . ('09) 33 Bom 2G7 : 2 I C 249 : 10 Bom L R 
776, Shlvajl Rao v. Vasantrao. 

19. ri8) 5 AIR 1918 P C 196 : 50 I C 498 : 42 
Mad 523 : 46 I A 72 (PC), Rangaswami Goundan 
v. Nachiappa Coundoo. 

20. {'19) 6 A I R 1919 P C 75 : 58 I C 847 : 47 Cal 
466 : 40 I A 259 (P C), Mt. Bbagwant ICoor v. 
Dbanukdbari Prasad Singh, 


tber the act Is in reality a conveyance or not was 
for some time in doubt. The learned Judges in 4o 
Mad 85551 at page 858, soom to have placed it on 
that footing, though they observe that there can 
be no surrender without tho consent of the next 
reversioner. Beaman J., disagreed with this in 39 
Bom 87^3 at p. 100, on the ground that an acce- 
leration is not an ulionation at all, but a mere 
renunciation, the obliterating of a bat in which 
the lifo estate is withdrawn in its entirety, and 
that after that it is not tho tenant of the life-estate, 
but tho law which docs the re.'t. (In the other 
hand, their Lordships of tho I’rivy Council called 
it a ‘conveyance’ in 10 Cal 2302^ at p. 211 and used 
that term again in 42 Mad .'>23b' at p. M'i although 
at p. 532 they described tbo act as ‘the efiacement 
of the widow— an ellacemcnt which in other cir- 
cumstances is oQcctcd by actual death or by civil 
death— which opens the estate of the deceased bus- 
band to his next heirs at that date.’ 

The distinction is of importanc', for a convoy- 
anco requires a registered document when tbo pro- 
porty iovolvod is ovor Rs. 100 iu value, whereas an 
Efiacement’ not amounting to a conveyance can bo 
effected orally. Sir Liwrenco Jenkins C. J. al>o 
refers to this in the Full I^ucb ruling in 40 Cal 
721^ ut p. 760, and Mookerjeo J., at p. 780. Tho 
latter poiuts out that tho right is not grounded ou 
any logical priuciplo but on long usago confirmed 
by judicial precedent which has confused two dis. 
tinct iJe:is. Ho points out that surrenders have 
been upheld not only when the widow relinquishes 
without consideration, but also when she Bolls tbo 
estate to tbo next reversioner for cash and thus 
converts it into money ‘which may 1)0 shuffled out 
of sight as land cau never be*, a transaction which 
by no stretch of language cau ho doomed a rulin- 
quishmont of her inle^e^t in the estate. Some of tho 
precedentB quoted by Jlookerji J., at pp. 778 and 
779 uphold an alienation toastranger of the ontiro 
estate with tho consent of the next reversioner, ou 
the ground that it can be 'deemed to operato 
precisely in tbo same manner as two conveyances, 
one by the widow to the revocsioncr and the other 
by the reversioner to tho transferee*, tbo question 
being one of form rather than of suhstanco. Theic 
Lordships of tho Judicial Committee, when dealing 
with this in 42 Mad 523'^ at p. 533. observe that, 
‘the surrender once exorcised in favour of the nearest 
reversioner or reversioners the estate became bis or 
theirs, and it W’as an obvious extension of tho doc- 
trine to hold that, inasmuch as bo or they were In 
title to convey to a third party, it came to thermo 
thing if tho conveyance was made by tho widow 
with bis or their consent.' 

It is obvious this cannot be done without a con- 
veyance, for however much the widow may be 
affected neither civil death nor natural death can 
vest the estate in any but tho immediate rever- 
sioner, and his title cannot bo passed on by mere 
assent. A conveyance at some stage would clearly 
bo necessary. However these doubts have now been 
set at rest by the decision of their Lordships of the 
Judicial Committee in 47 Cal 466^ at p. 483 where 
their Lordships observe: ‘This voluntary self* 


21. (’21) 8 AIR 1921 Mad 246 : 60 I C 135 : 43 
Mad 855 : 39 M L J 567, Muthiala Cheogappa v. 

Budiaganta. ^ 

22. ('14) 1 A I R 1914 Bom 202 : 27 I 0 167 : 39 
Bom 87 : IG Bom L R 699, Basangauda Nagan- 
gouda V. Basangauda Dodengouda. 

23. (‘92) 19 Cal 296 : 10 I A 30 : C Sar 88 (PC). 
Bebari Lall v. Madho Lall. 
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oSacomoQt is sometimes referred to as a surrender, 
sometimes as relioquislimeDi or abandoDment of 
her rights; and it may be effected by any process 
haTing that eSoct/ 

But they also observe that the question is not 
free from difficulty, and as I have already pointed 
out, it is not founded on any logical principle. Tho 
limited estate of a female owner under Hindu law 
is a peculiar one, and I do not think that consi- 
derations which prevail there, and which are now 
applied simply because of long usage, should bo 
extended beyond it. 

But none of these niles would apply to 
tenants. in-common where there is no unity 
of title. If the titles are distinct as they are 
when persons hold as tenants-in-common, 
then we are left with the fundamental posi- 
tioD that title cannot bo banded on to 
.another except in one of tho ways expressly 
permitted by law. That there is no unity 
of title when there is a tenancy. in-common 
is clear from Williams on Real Property, 
Edn. 21, p. 295. Is tho omission of these 
defendants fatal? As was pointed out in 
1 PAT L J 4G8^ a mortgage is indivisible and 
if all the parties entitled to a share in tlio 
money due on the mortgage are not u|)on 
the record tho suit must bo dismissed in its 
entirety : see also i L R (1938) NAG 370=^ at 
p. 375 and GO CAL 777.'“ 

A nice point in somo cases arises as to 
whether o. 1. R. 9, is subservient to o. 31, 
R. 1. In the above case l PAT L .7 108'* it was 
held that it was. Here the point does not 
arise because oven though it he hold that 
|the Court has power to join Uee 52 ALL 134*^ 
.and 60 CAL 87,") a view to which we incline, 
a Court cannot join a party when the liti- 
gant in whoso interest the joinder is to be 
m^e refuses to have tho necessary parties 
joined, as here. Before us the respondents 
offered to join but we consider this comes 
too late. Tho point of non-joinder was pro- 
perly taken in the pleadings. Tho danger 
WM pointed out, and the pleader refused to 
join these pwple. If the proper parties have 
oot been joined tho plaintiffs cannot succeecl 
to the extent of their share or at all. This 
being so the suit fails against tho appellant 
for non-joinder and the further question of 
limitation does not arise. It follows that tho 
appeal succeeds with costs here and below. 

D.s./r.k. Appeal allowed. 

24 . (’16) 8 A 1 R 1916 Pat 810 : 86 I 0 642 • 1 

Narain v. Mt. MakbunesM. 

25 . ( 36)25 AIB1988 Nag 42 : 173 I C 44 : I L B 
(19M) Nag 870, Gangaram v. Balbhadrasal. 

28 . (’88) 20 A I B 1933 Cal 621 : 146 I C 269 : CO 
Oal 777 : 87 C W N 478, Oobindaebaodra Oh'oBh 

Jsmaladdio Mandal. 

27. (’29) 16 A I R 1929 All 941 : 121 I C 106 : 62 
AU 184, Baldeo Prasad v. Bhola Natb. 
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Stone C. J. and Vivian Bose J. 
Saibanhi wlo Daulatkhan Musalman— 

Judgment.debtoT — Appellant 
v. 

Razi ^lahamiidalli Razi Mit Bashavat- 
alli — Decree-holder _ Respondent. 

Misc. Appeal No. 223 of 1937, Decided 
on 7th August 1940. from order of Addl. 
Dist. Judge, Yeotmal, D/- 7th August 1937. 

(a) Mahomedan Law — Dower — Riqht of 
rclaxHCT—Widow retaming hv^band's estate under 
tur Iwn for unpaid doicer~~Widow's creditor in 
execution of hxs decree asJcmg for appointment 
of receiver and satisfaction of hxs decree out of 

profits of property in widow's possession Re. 

ceuer held could not be appointed ~ Proper 
course to follow is to execute decree by atttuh 
ment and sale of dower debt — /(sskjHftf then 

should institute ndtninistralivc suit Creditors 

of deceased should sue for ndminislration of 
dccca.sed s estate ~ Appointment of receiver in 
execution proceedings is not proper course. 

A Mahomedan widow retaining possossioti ofhor 
husband s property under her lion for unoiid dower 
» not a ^ured creditor. She is an unsecured 
creditor with a special right which exists for a 
spoci.al purpose. That purpo.so is to compel the 
payment to her by tho heirs of a debt in rcs^t of 
dower. Tho debt arising out of unpaid dower is 
apart from all considerations of lien or right to 
retain, like any other unsecured debt and can bo 
compulwrily transfernxl in execution and tho as- 
signs thereupon bocomcsacrcditorofthodoccased’a 
estate. A dower debt is an actionable claim and 

?.u tuif” Accordingly it docs not 

tail within the exception to assignable property 
cr«ted by 8. 6 (o), T. P. Act. It can accordingly W 

1982 All 84.J, Ref. fP 9 C 1 ; l> JO C 1, 2) 

So far as the creditors of the deceased husband 
are concerned the proper remedy is for them to file 
an administration suit and not tosookthoappoint- 
ment of a receiver in execution proceedings. 

/MO . . [P 90 1 : p 100 1, 2] 

(b) Su^es.nnn Act (]fl25). S. S]8 (3)~"Credx. 

relnJl' 'nclWcs Mahomedan widow 

•■cre.litor” in S. 218 (3) includes a 
Mahomedan widow in respect of her unpaid dower 
debt but docs not include her creditors who can not 

Ml It, Dobde — for AppoIIunt. 

Ml Shareef — for Respondont. 

Jad^mente — This miscollaDoous anpoal 
rai^ a point of iotorost and importance 
and in relation to which, wo were informed, 
there is no authority. In point of fact tho 

con.sidorcd from a some- 
what diffe rent a ngle in 2 luck 403,* but tho 

*T air 1928 Oudh 40 : 99 I 0 897 • 2 

N 0®’ Sharaf Jehan ^gam \ 
Mohammad Badiq AU Khan. 
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actual point raised in this case seems to be 
one of first impression. The applicant seeks 
the appointment of a receiver apparently 
by -way of equitable execution. The appli- 
cation is made on the execution side and its 
purpose is the realization of a decretal debt 
obtained against a Mahomedan %vidow out 
of the profits of property 'which the ]udg- 
ment.debtor claims to retain under her 
so-called lien for unpaid dower. A receiver 
of the whole of the property, which is very 
substantial, has been granted for the reali- 
zation of the decretal debt, which is l>ire®- 
It is said that a receiver cannot be appointed 
because this right of retention cannot (at 
least by itself and apart from the dower 
debt) be assigned and a receiver cannot bo 
appointed for property that cannot 1>3 as- 
signed ; further, it is urged that it is not 
just and convenient to appoint a receiver in 
such a case for two reasons ; (l) it would 
leave the woman without any maintenance, 
and (i) it would cause her to lose jxissession 
and, as a conseiiuonco, her lien which is 

dopoodont on possession. 

We are of opinion that the apjieal must 
be allowed though for reasons other than 
the above. These proceedings are, in our 
opinion, misconceived. As the position of a 
Mahoinedan woman claiming the right of 
retention in rosjKJct of dower unpaid does 
not Boom to bo properly understood and as 
there is available an appropriate remedy 
which will give the decree-holder all he 
wants wo think it right to state broadly 
what our view of the law is. The matter is 
considered at length in Mr. Tyabji s work on 
l^Iahomedan Law (Edn. 3) p. 185 ci. scq. 
see paras. lOS. 108-A, lOS-B and 10‘), also 
572 . Wo are of the opinion that the law is 
there correctly stated. The fundamental 
liosition is that the widow is not a secured 
creditor. She is an unsecured creditor with 
a special right which exists for a special 
purpose. That purpose is to compel the 
payment to her by the heirs of a debt in 
respect of dower. But, obviously, if she is 
allowed to retain possession perpetually 
until her dower is paid and if the payment 
of the dower is left to the heirs wide scope 
is ofTorod to the family to shelter the pro- 
perty of all behind this right of retention 
and the widow is turned, for all practical 
purposes, into a preferred creditor. This 
may operate extremely harshly against her 
husband's unsecured creditors and against 
her creditors. The proper course, we think, 
is for an administrative suit to be brought 
which will result in the husband's estate 
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being administered. This, however, can only 
be brought by persons interested in the 
estate as heWs, legatees, and the like, aDd| 
creditors. ‘'Creditor” of course includes the 
widow but docs not include the widow s 
creditors. 

Suppose she is tho only creditor oi tuo 
husband but that she has many creditors. 
Can she hide indotinitcly behind her right 
of retention neither claiming nor being paid 
her dower so that tho dower debt is never 
in fact paid and her riglit or retention lives 
on ? We think not. Her dower <leht is like 
any other debt. It is assignable. Il can bo 
attached and sold, (seo u. •.'i, n. T *.) and 
when sold the transforeo is in tho position of 
tho widow except that jx^ssilily <we express 
no opinion on tliis matter) tho light o 
roteution (whicli is personal), would not pass 
with tho debt. But what does pass is 
tho right to have the debtor's Ulio Inis- 
band’s) estate administered on tho suit oL 
tho assignee. Tho assigneo of tho dower 
doht accordingly next proceeds (in a case 
such as this where the widow is in fact m 
possession of practically tho whole estate) 
to have tho estate administered by tho 
Court which will act as an executor would 
act. That is to say, tho creditors of the 
doceased will first he paid off and then tho 
rest of the estate, if any. will be distributed 
amongst those entitled to a share in it. This 
way of going to work seems largely to have 
been overlooked in these Mahomedau cases 
probably because the nature of tho right 
and of tho interest which passes when a 
Mahomodau dies has boon, by many lawyeis, 
frequently Hindus, misunderstood. This is 
not a case of survivorship. The estate is 
burdened with the debts. Those debts ought 
to be paid and if not paid a creditor can 
obtain administration by tlie Court. As to 
creditors of those entitled to a share they 
cannot be kept at bay for ever by the estate 
remaining unadministered. Tho right of tho 
heir, the legatee, or the creditor, (e. g. widow 
having a right of retention) to administer 
can be obtained by the heir’s creditor 
getting, by execution, into tho shoos of tho 
heir, the legatee or the widow creditor. 
Altornatively such creditor can realize 
money by way of execution by the sale to 
another of such person’s rights so that such 
other stands in such iiorson’s shoos. _ 

By proceeding in this way the widow s 
creditor gets at what really belongs o lo 
widow : her share and her dower debt. By 
proceeding as the applicant hero has pro- 
f.hft wiflow’s creditor gets at a very 
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■dififerent thing: the income of all the hue- 
band’s estate that the widow, for a particular 
purpose, happens to have got possession of 
in a way that gives her a right to retain. 
But that right to retain is for a special pur. 
pose — a compulsion toobtain speedy payment 
of an unsecured debt. The substantive right 
is the debt and the share; the adjective right 
is retention. The creditor’s right is to pay. 
ment out of the widow’s estate: his right is 
to sell lier claim or share or both. There 
may well be many intei'ests besides the 
widow and her creditors. There may be 
other creditors (a) of the husband (b) of the 
widow. There may be other heirs of the 
husband and they may be minors. To allow 
the widow to go on retaining indefinitely is 
to allow her to abuse her right. To allow a 
particular creditor of hers to take all the 
income until he is paid is to damage third 
persons, creditors of the husband or heirs of 
the husband or other creditors of the widow. 
To administer the husband's estate is to 
clear everything up. That results in the 
widow getting paid what is due to her both 
as shareholder and as creditor. 

This solution, however, is dependent on 
the assignability of the dower debt. Who. 
ther the right of retention is or is not 
assignable is a matter of dispute but this 
question need not be considered in this 
connexion. The widow’s creditor, like the 
creditor of any heir, is, of course postponed, 
as such, and in so far as he seeks to obtain 
payment out of the husband's estate, to the 
deceased’s creditors: 2G ALL 28 = at p. 35. But 
the widow s creditor has available to him 
fregardlessof the existence of creditorsof the 
deceased) the widow’s assets and these 
include the widow’s debts against the 
dece^ed s estate. The debt arising out of 
unpaid dower is, for the present purpose 
and apart from all considerations of lion or 
right to retain, like any other unsecured 
debt . 14 M I A 377.* Being in the category 
of debts due to the widow it can bo compul. 

in execution and the 
assignee thereupon becomes a creditor of 
1;h0 deceased’s estate. {See 43 MAD 214 * at p. 237 
where the opinion is also expressed that as a 
widow can assign her dower debt she can 
also assign the right of retention). A dower 

2. coa) 26 All 28 :T903 AWN 184. 

V. MaqbuKun^nl&sa. 

I* I A 877 : 17 W R 118 : 10 Btoa L R 
46 : 2 Suth 881 ; 8 Sat 89 {P C), Mt. Bcbttn 
BachuD V. Hatnld Hc68oin» 

4. (’20) 7 A I R 1020 Mod G66 : 53 I C 905 • 43 
Mad 214 : 87 M L J 627 (P B) „ 

Moorthlya Sahob. ' ^ 


debt is an actionable claim: (64 ALL 499®) and 
not a mere right to sue. Accordingly it does 
not fall within the exception to assignable 
property created by s. 6(e), T. P. Act. It can 
accordingly be taken in execution like any 
other debt. Once this position is reached 
the rest follows. The appeal accordingly 
succeeds but on grounds other than those 
taken before us. We accordingly leave the 
parties to bear costs as incurred hero and 
below. As this is a matter in execution it is 
not necessary to state, as was done in 14 
M I A 377,* that the dismissal is without 
prejudice to the bringing of a general 
administration suit. 

g.n./r.k. Appeal allowed. 

5. (’32) 19 A I R 1932 All 345 : 186 I C 833 : 54 
All 499 ; 1932 A L J 275, Amir Hasao Khan v. 
Muhammad Nazir Hasan. 
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Bahrant Avihadas and others — Accused 

Applicants 

V. 

Emperor. 

Criminal Revision No. 143 of 1940, De- 
cided on 8th Juno 1940, for revision of 
order of Magistrate with appellate ixjwors, 
Yeotmal, D/. 21st February 1940. 

Code (J8G0), St. 247 and 323 — Seren 
people charged under S. 147 — Only three found 
guilty and convicleel under S. 323 — Contk-ltOH 
under S. 323 held jutlifled inasmuch as offence 
under S. 323 triM mentioned charge framed 
under S. 147 and »io prejudice had been caused 
to accused. 

Charges under S. 147 wore framed against sovon 
people and the Magistrate found that only three 
did commit an assault with sticks, while the rest 
were innocent and as ho could not convict three 
people under 8.147, ho convicted them under 
a. 823. The accused contended that they could not 
be coDvictotl uD(]or 8.829 sinco they ^oro charged 
under 8. 147. The charge framed under 8. 147 ran 
as followfl : ‘‘That you on or about the 8th day of 
April 1939 at Umerkhed wore a niombor of an ud- 
lawful ^ombly, and, in prosecution of the com. 
inon object of such assembly, in beating the 
complainant committecl the oOonco of rioting” : 

Held that in the particular circumstances, there 
was nothing illegal in the conviction under 8.823 
Since tl.o offence in respect of which the accused 
were convicted was mentioned in the charge and 

?ooo in , w ^5 .^’ ennted to the accused : AIR 

: 19 Nag L J 18 : A I R 1918 
Mad 490 and 30 Cal 288, Disting. [p 12 0 1] 

N. T. Mangalmurli — for Applicants. 

R. 3. Dainr — for the Grown. 

Order. — A challan under s. 147 , Penal 
against seven people was presented in 
the Court of the Naib Tahsildar and Magis- 
trate, third class. Yeotmal. Charges under 
that section were framed against all of 
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them and the Magistrate on a close survey 
of the evidence considered that three of the 
accused who had pleaded alibi were absent 
and that a fourth did not participate in the 
assault on Dinanath and his son Tukaratn. 
He found that the other three did commit 
an assault with sticks, and as he could nut 
convict three people under S. 147, he con- 
victed them under s. 323, Penal Code, and 
'sentenced them to a fine of as. 20 each. The 
appellate Magistrate was asked to set aside 
the conviction and acquit the accused on 
the ground that 'they could not be convic- 
ted under S. 323 since they wore charged 
under S. 147. The Appellate Court declined 
to accept this contention and dismissed the 
api)eal. The three accused have accordingly 
preferred a revision application in this Court 
on this point of law. 

It is contended on the authority of seve- 
ral rulings which liavo been cited before mo 
that the ofl'ence of rioting does not of itself 
connote the causing of hurt and that con. 
soquently when tlie cliargo is for rioting, 
there cannot be a conviction for cjiusing 
hurt since tlie latter is not necessarily an 
ingredient of the former olVonco. As a pro- 
I)osition of law, this is undoubtedly correct. 
But it appears to mo that what really mat- 
tors is the manner in which tho charge is 
framed and wliether tho accused were 
aware of tho accusation which they bad to 
meet. Some of tlie cases whicli have lieen 
cited beforo mo relate to charges under 
S. 325 read witli s. li(>, Penal Code, and con- 
victions for causing hurt or grievous hurt 
after an acquittal of tho charge of rioting. 
It is hardly necessary to say tliat no sucli 
conviction could bo sustained on a charge 
relating only to tho constructive liability 
for the assault of the j)erson charged, and 
where the charge of rioting sets forth a 
common object of the unlawful assembly, 
oven if the object sot forth is one of caus- 
ing hurt, I agree that there can bo no con- 
viction for causing hurt if it is not indicated 
in tho charge that tho person convicted did 
cause hurt. Ordinarily, in cases of this 
nature, two charges are framed, one of riot- 
iug and one of causing hurt, and the charge 
is framed under ss. 1 J7 and 323. In tho case 
before mo only s. 117 is mentioned, but the 
charge is framed in a somewhat unusual 
manner, aud in my opinion clearly indicates 
to the accused that they are charged not 
merely with rioting in pursuance of tho 
common object of tho unlawful assembly 
but are actually charged with causing hurt. 
In each case the charge runs as follows : 


That you ou or about the 8th day of April 1989 
at Umerkhod were a momber of an unlawful assem- 
bly, and, in prosecution of the common object of 
such assembly, in beating tho complainant and his 
son, P. W. 1 Tukarani, committed tho oOenco of 
rioting. 

Hero it is not merely stated that the 
common object of the assembly was to 
beat the complainant and his son, but it 
is stated that those persons committed the 
oiTotice of rioting in actually heating tho 
complainant and his son. Tliat they did do 
so is certainly cstal>lislied hy the evidence, 
and I do not think thuro is any doubt that 
the accused wero awuro that they liad to 
meet a charge actually of heating, and that 
they have been in any way prejudiced in 
their defence by the omission of tho ligtiro 
■'323” in tlie charge-sheet. In "0 CAL 
tlie leading case cited before mo. tho peti- 
tioners in revision werocharged witli rioting 
and were convicted of house-trespass and 
causing hurt. The learned Judges say in 
tlia( case : 

Tho charge does not set out anything amounting 
to huus6-trcbpa&»; aud although hurt i.s generally 
couiniittcd in tho course of rioting, it docs not 
necessarily follow that hurt is so caused, and in- 
deed from tho facts set out in the judgment it does 
not appear that hurt was caused. 

As there was no mention of liouse-tres- 
pass in the charge tliere conld of course bo 
no conviction in respect of house-trespass. 
1'ho circumstances in the case before me are 
very much akin to those in the case on which 
tlio learned appellate JIagistrato relied, 
although in his judgment lie has carelessly 
mutilated the reference by omitting tho 
name of tho Court wliich gave the decision, 
thus rotidering it difficult to trace. The caso 
is A 1 R 1'J22 ALL 111." There the learned 
Judge declined to follow tho view of the 
Calcutta High Court aud held that whereas 
fourteen iiersons wore charged with rioting 
and a joint assault on the victim, and it was 
found that only four actually participated, 
thero was no objection to conviction under 
S. 323, despite the charge under S. 1-17, and 
that the applicability of S. 117 depended on 
tho number of jKjrsons concerned. With all 
respect I would not state the case as simply 
as that and to my mind the crucial point is 
whether tho applicants did have notice by 
tho frame of the charge that they were on 
trial for an assault. In AIR 1022 ALL 114" it 
is quite clear that they wero, and the charge 
which is quoted in the judgment, ran as 
follows : 

That you on 15tb August 1921, at 4 p. m. all 
com^mitted a riot upon Daoo at ... . tho common 

1. ('03) 80 Cal 288» Vakub AH v. Lethu Thakur. 

2. (*22) 9 AIR 1922 AH 114, Hanuman v. Kmperor. 
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intection of youc unlawful assembly being to 
assault Daoo and it was in pursuance of this 
common object that you all moved in a body and 
did cause bodily injury to Daoo and thereby com- 
mitted an offence punishable under S. 147, 1. P. C. 

In view of tbe nianner in which the charge 
was framed I concur respectfully in thohnd- 
ing that the number of persons less than the 
number necessary to constitute an unlawfvil 
assembly for causing hurt was permissible 
and proper. A recent case of this High Court 
19 N L J is cited on the applicants' behalf. 
In that case the actual wording of the charge 
is not reproduced, and I would respectfully 
distinguish it on tbe ground that it must be 
presumed that the charge stated tbe common 
object but did not state that the persons 
charged had themsolvesactually and individ- 
ually committed an assault which caused 
hurt. An example of a case in which convic- 
tions under Ss. M-s and 323 after the charge 
under S. M7 was set aside — and I am in res- 
pectful agreement with the view of the 
learned Judges who did set it aside — occurs 
in 41 1 C 828.* There the charge under S. 147 
ran for being 

members of an unlawful assembly and having in 
prosecution of the common ohjcctofsuch assembly, 
viz., to enforce a right or supposed right to the 
barter’s land iu Sotobogodo I’ubodo in I’littupur 
committed the offence of rioting at I’attupur. 

Here the charge indicated nothing but 
rioting and there is no mention of trespass 
[or of causing hurt. In the particular circum- 
stances, then, I consider that there was 
nothing illegal in the conviction since tho 
offence in respect of which the applicants 
wore convicted was mentioned in the charge 
and no prejudice has been caused. A further 
point has been raised that tho judgment of 
the appellate ^fagistrate is no judgment since 
it is not in conformity with the requirements 
of the Criminal Procedure Code. Tho judg- 
ment is certainly one which cannot be com- 
mended for its form, and it is urged that it 
is nothing but a philosophical discussion 
without any reference to the evidence. Tho 
alleged philosophical discussion runs as 
follows : 

In a case like thU it is perhaps impossible to 
expect that tho version of each prosecution witness 
would fit into that of the other in every minute 
detail. To accept tbe entire ovideoco at its face 
value treating eusplcious features lightly was be- 
sides the risk of doing injustice to put a premium 
on fabrication of evidence. To reject tho evidence 
wholesale was equally unwarranted. The safest 
course was not to believe or disbelieve all that a 
particnlar witness said bat to accept such of bis 

3. (’86) 19 N L J 18 : 1671 0^748 ; S8CrLJ~442, 

Oangabisbao v. Emperor. ' 

4 . (’18) 5 AIR 1918 Mad 496 : 41 I 0 828 : 18 

Or L J 860, In re Mongala Aiodhono Hathi. 
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evidence as had received corroboration all throngh, 
and fitted in with tho probabilities of the case and 
to reject tbe rest. 

Here the learned Magistrate is merely 
enunciating what the lower Court had done 
which was, on an analysis* of the evidence, 
to accept only such facts as proved which 
formed tbe least common denominator of 
what was said by all the witnesses. The 
Magistrate then proceeds : 

The prosecution story is consistent all through so 
far as tho attack with sticks by the three appellants 
was concerned, Amplo corroboration was furnished 
to this version by the medical pvidcuco which had 
traced the injuries on the body of Tukaram as 
described by tbe eye-witnesses. 

This is all entirely correct. Tho appellate 
Magistrate has approved of the method of 
the trial Court and on perusing tho evidence 
found that the conclusion reached according 
to this method is correct. A detailed discus, 
sion of tho evidence would possibly have 
been a repetition of tho judgment in the 
trial Court, and I do not consider that it can 
be said that the evidence has not been con- 
sidered or examined. I have perused the 
evidence myself in view of tho objection 
that has been raised, and I have no doubt 
that tho decision reached is correct. Tho 
judgment in appt'al is not artistic, but it does 
satisfy tho rciuircments of tho law. Tlio 
result is that tho application in revision fails 
and is dismissed. 

G.N./R.K. Applicatioyi dismissed. 
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Niyogi j. 

Shalagram Tritnbaklal Lahariya — 

Plaintiff — Appellant 

V. 

Sk. Mannu Ilayat — Defendant 

— Ros|X)ndent. 

Second Appeal No. 155 of 1937, Decided 
on 5th August 1940, from appellate decree 
of First Addl. Dist. Judge, Akola, D/- 7th 
November 1936. 

(a) Cuii P. C. (1908), Sch. 3. para. 11 — 
Alienation by judgnicnt-dcbior is void db iaitio. 

An alienation by a judgmont.dobtor whoso pro- 
perty Ib under the managoinont of tho Collector 
under 8eh. 8, ifl void ab initio and not merely 
voidable at the Instance of tho docrco-holdcr or tho 
Collector : A I R 1917 Nag 216 (F B) and A I R 
1918 P 0 160, Pel. on. [P 18 0 2] 

(b) Civil P. G. (1008), Sch. 3, 11 — Th 

execution of decree fields belonging to judgmenU 
debtor alleiched and decree Irans/erred to Collector 
for exeaUwn — During pendency of proceedings 
before Collector^ Judg ment •debtor executing sale 
deed in full satisfaction of Judgment^debt—Sub^ 
^uently forties appli/ing to Collector for record^ 
ing of adjMtment of decree— Sale held void 
could not be validate by subsequent ralificction* 


Shalagram V. Mannu Hayat 
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the Collector’s i^owere terminated and the 
judgment-debtor Mt. Dwarki recovered her 
competency to transfer. On these premises, 
argued tliat it was unnecessary to 
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Some fields were attached in execution and the 
decree was transietred to the Collector f<^ 
tion. While the proceedings toforo the 
were pending the judgment-debtor wld the fields 
to his judgment-creditor m full satisfaction of tho 
iSdgmontSe^bt. Subsequently the parties appliwl 
to the Collector for the recording of the adjust, 
ment of the decree: 

Held that the sale having been made Uforo the 
Mtinctlon of the decree, and termination of the 
Collector’s power, the judgment-debtor was in- 
competent to transfer. The sale was therefore void: 
CaJlaw referred. fP 13 C i] 

Held further that as tho transfer was void in its 
Inception, it could not be validated 
sequent ratification. U ^ -J 

D. T. ilangalvmrli — for Appellant. 

A. Ahviad — for Respondent. 

Judgment, — This is an appeal from 
tho concurring judgment of the First Addi- 
tional District Judge. Akola, in civil appeal 
No. 57-A of 1935. decided on 7th November 
1930. The question involved in this appeal 
is whether a sale deed executed by a juilg- 
mont-debtor while tho property was under 
tho management of Collector was invalid 
under Tara, ll, Sch. 3, Civil P. C. The ques- 
tion arises in tho following circumstances. 
Tlie appellant obtained a decree against one 
Ganpat Mahadeo. Ganpat Muhadeos adop- 
tion having been held invalid in a sub- 
sequent suit and his adoptive mother Mt. 
Dwarki having ro-married tho appellant 
took out execution of his decree against 
Ajanbai tlio mother-in-law of Dwarki. Some 
fields besides a house were attached in exe- 
cution and tho decree was transferred to 
the Collector for execution. While the pro- 
coediugs before tho Collector were pending 
the judgment-debtor Ajanbai sold the fields 
to her judgment-creditor, namely, the ap- 
pellant, on 25th Marcli 1933 in full satisfac- 
tion of his judgment-deht. Subsequently on 
21st April 1933 the parties applied tho Col- 
lector for tho recording of the adjustment 
of the decree and the Collector passed an 
order in these terms : “Accepted. The case 
will be shown as disposed of now." 

The respondent Sheikh ^lannu who bad 
also a decree against Mt. Dwarki attached 
the fields purchased by tho appellant dur- 
ing the pendency of the Collector’s proceed- 
ings. The latter objected to the attachment 
hut his objection was dismissed by the 
executing Court. The appellant therefore 
filed the suit for a declaration that the res- 
pondent had no right to attach the property. 
Tho appellant's contention is that the 
decree had been, in point of law, satisfied 
before tho sale made in bis favour came 
into operation with tho consequence that 


it is argued lliat it was 
obtain tlie Collector’s permission. Alter- 
natively it is urged that the subsequent 
action of the Collector in accepting the 
adjustment of tho decree and striking ofl 
the execution proceedings amounted to 
granting permission so as to validate the sale. 

At the earlier hearing of tins appeal 
T felt that it was not clear whether the 
Collector, when ho accepted tho adjustment 
of the decree and struck ofi tho execution 
proceedings, was aware of tho fact that the 
adjustment had been allectcd by a sale. I 
framed an issue "whether tlio applicant 
produced the sale deed before tho Collector 
and obtained bis permission to tho sale 
by the judgment-debtor, and sent it to 
tho Court of first instance for enquiry and 
reiiort. That Court examined Mr. Seth, 
K. A. C., who was in charge of tho execution 
proceedings. Mr. Seth explained tho word 
"acceptod," used by him in his order as 

moaning . , 

the lands which were attached m tho deorco were 
allowed to bo sold in accordiinco with the compro- 
mise and further that such romproini.sc was ap- 
proved or sanctioned by the Court. 

The trial Court has found that the sale 
deed was actually produced before T^lr. Seth 
and that ho passed the order with full 
knowledge of the sale deed executed by the 
judgment-debtor in favour of the decree, 
holder. Tho crucial jioint is ‘ when did tho 
Collector's power cease?" In view of the 
Bench ruling in 13 N L R 130^ and the deci- 
sion of their Lordships of the Privy Council 
in 11 N L U 181' it must be recognized that 
an alienation by a judgment-debtor whose 
property is under the management of the 
Collector under Sch. 3. Civil P. C., is void ab 
initio and not merely voidable at tho in- 
stance of the decree-holdor or the Collector. 
On tho other hand, it has been established 
by a course of decisions that the Collector s 
powers cease as soon as the decree is satis- 
fied and become incapable of execution so 
as to release tho judgment-debtor from the 
disability imposed on him by para. 11 of 
Sch. 8. In cases of this type it is not always 
easy to determine tho precise point of tinie 
when tho adjustment operates to extinguish 
the decree and the Collector s i)Ower8^^r- 

1. (’17) 4 A I R 1917 Nag 215 : 12 I C 200 : 13 
N L R 180 (F R), Mt. 6ulu Bui v. Rajat Khan. 

2. (’18) 5 A I R 1918 P C 168 : 48 I C 312 : 40 
Cal 183 t 45 I A 219 : 14 N L R 181 (P C), 
Gaurishankar Baluiukund v. CbiDnumiya. 
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minate id relation to the point of time 
■when the transfer becomes eflfective. If the 
adjustment and the cessation of the Col- 
lector’s powers are found to have occurred 
before the transfer by the judgment-debtor 
such a transfer has been held to be perfectly 
valid. 

The learned counsel for the appellant 
relies on the decisions which fall in this 
category. As the question is virtually one of 
fact pure and simple, the case law is not 
calculated to assist in the decision of this 
case, but an examination of these cases may 
serve to show how the principle indicated 
above was applied in the particular facts of 
the respective cases. 35 bo.m gig® is the 
leading case which has guided the decisions 
of the Judicial Commissioner's Court, Nag- 
pur. In that case the decree-holder inti- 
mated to the Collector on 21st May i'j 04 that 
the judgment-debtor had satisfied his decree 
and that the necessity for sale of the judg- 
naent-debtor's property in execution had 
disappeared. The execution case was finally 
disposed of on 8th June on which day the 
Collector returned the C Form to the Civil 
Court with the connected proceedings. On 
31st May 11)04 the judgment-debtor had sold 
his property and the question was whether 
the judgment-debtor was, on that day com- 
Intent to alienate his property. It was held 
that when the decree-holder intimated to 
the Collector that his decree had been satis- 
fied and that the necessity for its execution 
by the Collector had ceased to exist the 
Collector s powers of execution of the decree 
came to an end. Here it is clear that the 
sale which had been held on 2ist May looi 
was effected ten days after the Collector’s 
I»wer had ceased. In A I R 1930 nao 220* 
the judgment-debtor executed a mortgage 

on lith July 1912 for Rs. 15,000 out of which 
Rs. 12,610-16-0 were paid into the treasury 
m satisfaction of the decree which was 
being executed by the Collector. The depo- 
sit of the dwretal amount and the execution 
of the mortgage deed and its registration 
occurred on one and the same day 

argument it was 
argued that where two transactions take 

*** ^ presumed 

that they took place in such order as was 

necessary to make one of them valid. The 

learned Judg^ who heard the appeal. 
Jackson and Mohiuddin. A. J. Cs., declined 


A. L R. 


3. (’ll) 86 Bom 616 : 12 I C 672 • la 
977 , Khnshalchand v. Nandmm ‘ 

4 . (’80) 17 A I R 1980 Nag 220 • 122 I n 071 \r* 

Mankaraikabai v. Nandlfl. 8^1. Mt. 
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to draw this presumption and remanded the 
case to the lower Court for enquiry and 
report as to whether the deposit into the 
treMury was made before or after the exe- 
cution of the mortgage deed. It is clear from 
the action taken by the learned Judges that 
if the deposit was proved to have been made 
after the execution of the mortgage deed 
they would have held that the mortgage 
deed w^ void. As to what was the ultimate 
result m the case is not known as the 
matter, it appears, did not come up again 
in the Judicial Commissioner’s Court. The 
case reiKirted in a I R lOBO nag 237^ is not 
I^rtinent as tho point decided there was 
that the incompotoncy of the judgment- 
debtor did not extend to property in respect 
of which the Collector did not choose deli- 
berately to exercise his powers under sch. 3 . 

I n A I R 1933 NAG 2.38“ the Collector ordered 
the property under attachment to bo sold 
on 12 th December 1914. Tho judgment-debtor 
executed a mortgage on tliat very day and 
leceived out of tho consideration of tho 
mortgage Rs. 1050 before tlio Sub. Registrar 
for payment to the decreo-holder. It appears 
that tho payment was actually made to tho 
docree-holder on that very day. Ho appeared 
before tho Collector on Mth December 1916 
and filed a receipt in satisfaction of his full 
claim. The proceedings in the Collector’s 
Court had been destroyed and there was no 
evidence to show that the Collector had 

given his permission to tho judgment-debtor 
to mortgage. 

The learned Judge howovor assumed that 
the permission must have been granted. Ho 
further was of opinion that tho payment 

made tothodecroo-holderon 12 th December 

brought the Collector’s power to an end. 
The learned Judge did not go into the ques- 
tion whether the payment had been made 
to the dwree-holder before or after the exe- 
cution of the mortgage deed, but it is cleirr 
from the facts recited in the judgment that 
the money had been received by the judc- 
ment-debtor. that is tho mortgagor, before 
the Sub-^gistrar for payment to his decree- 
holder. That event occurred obviously after 
the execution of tho mortgage. There is 
nothing to show that the learned Judge’s 
attention wm specially drawn to this cir. 
cumstance but it appears to have been 
assumed that tho payment to tho deoree- 
holder preeoded the execution of the 


'Ni'r°h,gda.VB?,/uTadH.“ ^ ° 
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above, comes about when the adjustmeot 
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mortgage. In A I B 1934 NAG 33^ the judg- 
ment-debtor sold his crops and satisDed the 
decree by payment out of the sale-proceeds 
and on the date on which the decree was 
80 satisfied the iudgment-debtor executed a 
mortgage of the property under the manage- 
ment of the Collector. The payment to the 
decree-holder was made in the presence of 
the Collector and it was held that the Col- 
lector's power had terminated before the 
mortgage came to be executed. It must be 
noticed that the decree was satisfied by the 
sale of crops and not with the aid of the 
mortgage though it was executed on the 
same day. It was therefore naturally held 
that the decree having ceased to exist after 
its satisfaction and the Collector’s power 
having come to an end the judgment-debtor 
was fully competent to dispose of his pro- 
perty by mortgage. In 18 N L J i3i“ the 
mortgage was executed on 2i8t June l'.)12 
and on the next day, that is 2'nd Juno the 
decree-holder appeared before the Collector 
and produced a receipt of full satisfaction 
and the case was, therefore, struck olT as 
fully satisfied ; but the mortgage deed was 
registered in October 1912. That mortgage 
was held to be valid as it became effective 
by registration long after the decree had 
been satisfied and the Collector’s power bad 
ceased. The learned Judge who decided the 
caso declined to apply the law that the 
registration dates back to tlie time of exe- 
cution of the instrument to a case of a judg- 
ment-dobtor’s transfer of his property under 
the Collector’s management. Wlien the de- 
cree was satisfied and the property was 
released by the Collector the mortgage was 
not complete. There was, therefore, no 
transfer by the judgment-debtor. The mort- 
gage became operative as a transfer only 
after registration. The learned Judge was of 
opinion that the transfer was subsequent to 
the termination of the Collector's power's. 

In the present case, the facts are these. 
The fields had been ordered to be sold on 
Oth April 1933. On 25th March 1933 the judg- 
ment-debtor executed a sale deed in favour 
of the decree-holder in full satisfaction of 
the decree. It cannot be gainsaid that on 
that day the Collector could exercise his 
powers under Sch. 3, Civil P. C. At what 
point of time his power should be deemed 
to have come to an end? The cessation of 
his power, as held in the cases reviewed 

7. ('84) 21 A I R 1934 Nag 88 : 144 I C 267, Nan- 
duaa T. Nana. 

8. ( 84) 18 N L J 134 i 160 1 C 924, Sitaram v, 
CbaluBlugh, 


comes into operation and extinguishes the 
decree. Tire question, therefore, is; At what 
moment was tlie decree under consideration 
extinguished ? The obvious answer is “when 
the adjustment became effective.” When 
did it become effective? It became effective 
when, by the sale, the interest of the judg- 
ment. debtor passed to tlie decree-holder. 
That event was bruught about liy the regis- 
tration. Consequently it must l>e held that, 
until the registration, tlao decree was eu- 
forceable and the Collector's power t omain- 
ed unimpaired. The execution of tlie sale 
deed and the registration of it iudisputably 
preceded in point of time the extinction of 
the decree. Tlio former was tlie c.iuso and 
the latter was the consequonce. Jlut fur the 
one, tlie other event could not happen. Tlie 
very purpose of tlie sale was to s.atis{y tlio 
decree. It must, therefore, follow that tlie| 
sale having boon made before tlie extinctiouj 
of the decree, and termination of the Col- 
lector’s power, tho judgment. debtor was 
incompetent to transfer. Thu two Courts 
below wore, therefore, riglit in pronouncing 
tho sale to bo void. 

Tho next argument is devoid of force. It 
is based on the assumption that tho Collec- 
tor can ratify the transaction and validate 
tho transfer. If tho transfer was void in its 
inception, it could not bo validated by any 
subsequent ratification. Imiilicit in this 
assumption is the admission that tlio Col- 
lector's power to deal with tho attached 
jiroperty affected by the transfer remained 
intact in spite of tho transfer. If so, the 
transfer took place while the Collector could 
exercise his power and the judgment-debtor 
was incomiiotent to transfer. The fact is 
that the sale being void, the decree remained 
executable and the Collector could proceed 
to hold tho sale on tho specified day. Since 
the sale was to be held only to pay off the 
decree. bolder, who was tho only decree- 
holder and the decree-holder declared that 
his decree bad been satisfied the Collector 
had DO alternative but to accept his word 
and terminate the proceedings. His accept, 
auce, in the circumstances, cannot be inter- 
preted as a permission. He has no power to 
grant permission after tho sale. Nor could 
he validate the void sale by his subsequent 
permission. The provision of law is no 
doubt stringent and occasionally results in 
apparent injustice. But it must be borne in 
mind that in cases where there are more 
than one decree-holder, any laxity in the 
enforcement of the provision is calculated 



16 wagpur Emperob v. Govind Prasad (Gruer J.) 


to open the door for fraudulent preference 
of one decree-holder over another and 
nullify the law regarding rateable distribu- 
tion. The result is that the appeal stands 
dismissed with costs. 

d.s./r.k. Appeal dismissed^ 
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Gruer J. 

Emperor 

V. 

Govind Pra’iad and others — Accused 
Non-applicants. 

Criminal Revn. Nos. 413 and 414 of 
1939, Decided on 5th February 1940; re- 
ference by Sessions Judge, Nagpur. 

(a) C. P. Gavihling Act (3 of 1S67), Ss. 1 and 
4 — Place tn front of small pan-stall tii which 
customers vs7ially stand is co»n>io>i gaming house 
if so used. 

Whero a pan-stall is small, the area in front of 
it in which customers usually stand should bo in- 
eluded in the doSnition of "common gamin;; 
house" when the place is so used. [P IG C 2} 

fb) C. P. Gambling Act (3 of 1667), S. 5 

Description tn warrant oAcgtiale to identify place 
— Non-mentioning of boundaries lis iinjualcrial. 

If the description in tho warrant Is otherwise 
adequate to identify tho place without ambiguity 
it is immaterial that tho boundaries are not given: 
Criminal Revn. No. 4.55 of 1989, Pel. on ; 1989 
N L .7 857, Disling. (P 16 C 2] 

Order. — This order will dispose also of 
criminal Revision No. 41 1 of 1939. The Ses- 
sions Judge, Nagpur, refers these cases under 
the 0. P. Gambling Act recommending that 
the conviction of one of tho six non-appli. 
cants, Govind Prasad, under ss. 3 and 4 , 
Gambling Act, be set aside, that the convic- 
tion of David under each of these two sec- 
tions be maintained as also the convictions 
of and the 6nes imposed on the other non- 
applicants. It was pointed out that tho 
money found on the persons of the non- 
applicants should not have been forfeited. 
I accept the reference about Govind Prasad. 
As pointed out by the learned Sessions 
Judge although it is quite possible that bo 
knew all about the betting which was being 
conducted by David while managing his 
(Go^nd Prasad’s) pan-stall, still tho other 
possibility is there that David was doing so 
without his master’s knowledge, and the 
prosecution has not rebutted that possibi. 
lity. Govind Prasad at tho time of the hot- 
ting was in the house next door and so 
beyond the range of the pan-stall and its 
immediate surroundings which could bo 
designated a common gaming bouse. Tbore 
is also nothing de6nite to prove hia know- 


ledge which is an essential element of s. 3 . 
He must therefore bo given the benefit of 
the doubt and acquitted. The written argu- 
ment submitted by the other non-applicants 
who appear in person tries to make out that 
none of them was found in the pan-stall at 
the time when betting was going on and so 
they were not found present in the com- 
mon gaming house. As the learned Sessions 
Judge points out, the pan-stall is a struc- 
ture only 8 feet long by 4 or 6 feet broad, 
and customers never actually enter it as 
there is no room for them, but they stand 
in front of it : therefore the area in which 
customers usually stand should be included 
in the definition of ‘common gaming house' 
when the place is so used. I do not agree 
that 37 BOM 6.5l' is not applicable to the 
present case. The principle in Emperor v. 
Ismail Ilirji' as stated by the Sessions 
Judge in para. 7 of his order of reference is 
also applicable to the present case. 

The other point now raised is that the 
search warrant does not contain a descrip, 
tion of the boundaries of the shop to be 
searched and is therefore ineffective : 1989 
N Jj J .357.‘'’ This is not one of the reasons 
given in ground 0 of tho revision application 
why tho search was illegal. I have distin- 
guished 1939 N L .T 357^ in a recent case. 
Criminal Revision No. 155 of 19.39 and held! 
that if tho description in tho warrant is 
otherwise adequate to identify the place 
without ambiguity it is immaterial that the 
Iwundaries are not given. I see no other 
reason for setting aside the convictions of 
the other non-applicants. On the strength 
of the authorities quoted by tho Sessions 
Judge in para. 3 of his order of reference the 
monies found on the persons of David (Re. 
0-3-0), Laxman Swami (Re. O-l-O) and Sk. 
Hussain (rs. 2-1-9) will bo returned. Tho 
ttessions Judge has made a mistake in say. 
ing that Rs. 4-1-8 were recovered from 
Narnyan Swami. That amountin tho soizuro 
memo (Ex. p.6) does not refer to him but 
is the total of the other amounts. It has 
alre^y been stated that the convictions of 
Govind Prasad should be set aside. His fines 
if paid should be refunded. Tho convictions 
and sentences of tho others are confirmed. 

d.s./r.k. Order accordingly. 

1. (’18) 87 Bom 061 ; 20 I 0 G09 : 18BoinLR689, 
Emporor v. Fattoo Mahomod Shcr Mahomod. 

2. (’80) 17 A I R 1930 Bom 49 : 124 I 0 106 : 54 
Bom 140 : 31 Bom L R 1349 : 81 Or L J 638. 

3. ('89) 1989 N L J 867, Emporor v. Prahlad. 
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Grille and Vivian rose JJ. 

Shamla Bardeo Teli — Appellant- 

V. 

Emperor. 

Criminal Appeal No. 132 of 1940. De- 
cided on 17th June 1940, from the order 
of Addl. Sessions Judge, Bilospur, D/-29th 
April 1940. 

Criminal P. C. (1898), Ss. IGi and 533 — 
Mere inadvcrtenl owissioji lo obtain signatitrc of 
accused to statetnent made under S. 164 would not 
titiate confessio7i. 

Where not only has the Magistrate given evi- 
dence to show that the statement was made as 
recorded by him, but the accused himself has 
admitted that he made that particular statement, 
an inadvertent omission to obtain the signature of 
the accused to a statement made under Sec. 164 
would not vitiate the confession. It is exactly for 
a case of this nature that the provisious of S. 583, 
Criminal P. C., are enacted. [P 18 C 2; P 19 C 1) 

M. Adhikari — for Appellant. 

IV. Duti — for the Crown. 

Judgment. — The appellant Shamla, a 
resident of Mungeli, Bilospur district, has 
been convicted of the murder of a small 
crippled boy of 6 years of age and has been 
sentenced to death. The child was murdered 
on 2ith November 1939, the accused dis- 
appeared from Mungeli the same day and 
was found working in a rice mill in Eaigarh 
State under the assumed name of Itwari and 
was arrested on lOtli December. The child 
was a cripple, having deformed feet, and the 
child’s mother Mt. Bija deposes that when 
she went every day to work in the tielda 
she sometimes took the child with her and 
sometimes loft him at home. On the morning 
in question she had considered taking the 
child to the fields, but Shamla, who lives 
close by and who was fond of the child, 
picked it up and petted it, and so she left 
the child with him. On her return at midday 
the child was not to be found, and Shamla 
on being questioned said that ho had left it 
playing in the lane. Mt. Dasmat, a vege- 
table seller, deposes that about 9-80 that 
morning on her way to the market she saw 
the accused and the child together and that 
her attention was attracted by the fact that 
the accused had picked up the child which 
was crying and she told him to put the 
child down. As the child was not found by 
evening, a report was made to the police, 
and as this happened in ^lungeli itself, the 
Sub-Inspector arrived very soon. As Shamla 
was the last person to be seon with the 
child, it was suggested that he should 
accompany the police to the police station, 

1041 N/8 A 4 
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which he did. but when the party returned, 
there is ovideuco that Shamla ran away and 
disappeared from the village. Meanwhile 
enquiries has elicited the fact that Shamla 
had pawned a bracolot with one Sukaluram 
(L*. W. 8) at 10 or 11 o'clock in the morning. 
The bracelet was seized that day and also 
Sukaluniin’s books U'ide Ex. P-4 and P-G) 
which recorded the entry that he had 
bought the bracelet that day from Shamla. 
Tliis bracelet has been idoutilied as belong- 
ing to the child by its parents and also by 
Jugul Sonar (P. W. id) who made it. 

The accused admits that tho l^racelet 
produced in Court is one which belonged to 
the deceased and he admits pawning a 
bracelet witli Sukaluram, bub lie denied tliat 
the bracelet in Court is the one which ho 
pawned. J^eyond this no explanation is 
afi'orded. As it was night time, a watch 
was kept round the house of Shamla in 
which his old mother alone lived. The 
following morning another son of hers who 
lived in anotlier house was told to question 
her as to what she knew (slie had boon away 
all tho previous day), and she admitted that 
the dead body was in the house. The police 
then entered and found the body of the 
child crammed between the grain bin and 
tho wall with minor injuries to the face and 
head. Death has been established by the 
medical evidence as being due to aspliyxia, 
and this is not disputed. According to the 
jx)lice the accused when he ran away first 
wont to mauza Baijana, and on being ques- 
tioned what he was doing there by llatteram 
(p. w. G) and Mahengu (p. W. 7) the latter 
of whom is a distant relative of his, stated 
that ho had committed a murder and run 
away and had removed a kara from the 
deceased child. Tlio learned Additional Ses- 
sions Judge has preferred not to accept their 
evidence as. ho considered it unlikely that 
the man would first make bis confession to 
Hatteram who was a stranger and only 
afterwards to his relation Mahengu .although 
he does consider it probable that these two 
persons harboured him for a day and a night 
and had made no attempt to inform tho 
police when the police came to enquire 
about him. One would have thought that if 
the harbouring and the denial to the police 
is accepted, it would follow that the wit- 
nesses did have knowledge that he was a 
murderer. 

The learned counsel for the appellant is 
unable to offer any explanation as to Shamla 8 
sudden disappearance from the village and 
his working in a rice mill at Raigarh under 
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an assumed name, and he selects two points 
in the prosecution story as accepted in the 
Sessions Court for attack in order to show 
thattheevidenceagainsthim is not conyinc- 
ing. The 6rst point is that the child’s mother 
admitted that she returned home once 
from the field in the course of the morning 
and found the child playing in the lane, and 
we are asked to deduce from this, coupled 
with the fact of Mt. Dasmat's seeing of the 
child with the accused which must have 
been earlier than 9. 30 os she was a vegetable 
seller and the market opened at 7 or 8 and 
it must be presumed that she would bo 
there at opening time, that when the mother 
saw the child, the child must already have 
been abandoned by the accused. We are 
unable to accept the argument, which is in 
the nature of a forlorn hope. There is 
nothing in the mother's evidence to show 
that her statement in examination-in.chief, 
that she hesitated whether to take the child 
to the field or not, refers to her first visit 
to the field or to the second after she rc. 
turned. The probability is that it refers to 
the second visit as the desire to take the 
child to the field would be prompted by the 
fact that she had found it playing in the 
lane and this would not be so likely to 
happen early in the morning, neither would 
an accosting by her neighbour be so likely 
to happen then. Even if this is not so and 
it were to be held that she saw the child 
playing in the lane after the time when 
Mt. Dasmat had seen the child with the ac- 
cused, there is nothing whatever to show that 
the parting of company between the two 
wag anything more than temporary, and in 
face of the overwhelming evidence against 
the accused, the argument has no force 
whatever. 

The other contention raised on behalf of 
the accused relates to the kada. He relies 
on a statement by the purchasing goldsmith 
Sukluram who says, " When the kada was 
purchased a plus mark wag made on it for 
its identification later on”. This, it is 
claimed, is inconsistent with the statement 
of Rahiman (P. W. lO) who was a witness to 
the seizure and who says that when it was 
seized, the plus mark was put on it by him. 
The seizure memorandum (Ex. p.4) relates 
that the witnesses have made a plus sign 
on the kada with a big borer needle as their 
identification mark. The contention is that 
if this is the kada which wag pawned by 
the accused, there should be two plus marks 
on it, and if the goldsmith had put one on 
it at the time of the purchase, this would 
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have been noted in the seizure memoran- 
dum. The kada is not before us and we 
cannot say whether it bears one plus mark 
or two. We do not consider it necessary to 
send for the kada. There is no doubt that 
a kada was pawned that morning by the ac- 
cused, and it would indeed be an extraordi- 
nary coincidence if the police when seizing 
this kada should have taken from the gold- 
smith a kada which was not pawned by the 
accused and yet which happened to belong 
to the child as is admitted. No explanation 
has been given as to what kind of kada the 
accused pawned or how he obtained it. 
Also we would observe that it is most 
unusual for a goldsmith to mark property 
which is pawned with him for identification 
in this manner. This is generally done by 
tying on a piece of cloth or a piece of paper. 
We also note that the goldsmith refers to 
the same typo of mark being put on at the 
time of purchase as was put on by the wit- 
nesses at the time of seizure, and in our 
opinion what has happened is that there 
has been a mistake either by the goldsmith 
in making his deposition or by the Judge 
in recording the evidence and that instead of 
“ when the kada was purchased " what wag 
said by the goldsmith or intended to ho said 
by him wag ” when the kada was seized ”. 
It is to bo noted that the goldsmith does 
not say that ho put on the mark himself 
which he presumably would have done if 
the mark had been made at the time of 
purchase. 

The learned Additional Sessions Judge 
has based his conviction on the fact that 
the accused was last seen with tlie child, 
that he pawned on the morning on wliich 
the child disappeared a kada with a gold- 
smith and that kada has l)een identified as 
the child's and admitted to be his, that the 
accused absconded that niglit when the 
police were about to begin investigation and 
that he was found working in Raigarh State 
under an assumed name. These facts are. 
in our opinion, quite sufficient to sustain 
the conviction. There is also, however, an 
additional piece of evidence which the 
learned Judge has discarded and, in our 
opinion, wrongly discarded. Wo refer to 
the confession taken by a first class ^lagis- 
trato at Raigarh in which there is a full 
confession of the crime. The learned Judge 
has stated that the confession was recorded 
with due regard to the provisions of s. 164 
and s. 864, Criminal P. 0., except in one 
detail which the learned Judge describes as 
one little slip which had inadvertently 
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under s. 1 C 4 . Criminal P. 0., has not affected 
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crept in”, namely, that the statement was 
loot signed by the accused himself. This, on 
!tbe authority of the decision of the”' lord- 
ships of the Privy Council in 17 Lah 620, 
the learned Judge considers of necessity 
vitiates the proceedings and renders the 

confession inadmissible. 

The authority of 17 Lah 629^ does not 
extend nearly as far as that. In that case 
the disregard of the provisions of Ss. 164 and 
364, Criminal?. C., was so flagrant that their 
Lordships held that no question of the con- 
sideration of the curability of the admis- 
sion under s. 533, Criminal P. C.. arose at 
all. If an inadvertent omission to obtain 
the signature of the accused to a statement 
made under s. 164 were to vitiate the con- 
fession, S. 633 of the Code would be ren- 
dered entirely otiose. It is exactly for a 
lease of the nature before us that the pro- 
visions s. 533, Criminal P. C., are enacted. 
The signature is not taken as a proof of the 
accuracy of the statement to which it is 
appended but in proof of the fact that the 
statement was actually made. Inthisparti- 
'cular case not only has the ilagistrate given 
evidence to show that the statement was 
made as recorded by him, but the accused 
himself has admitted that be made this 
particular statement. That being so, there 
can be no possible prejudice to the accused 
in giving proof that the statement actually 
was made. In holding that the confessional 
statement should have been admitted, we 
do not wish to derogate from the structures 
passed in this Court in i L R (1037) Nag 208 ^ 
and on subsequent occasions. Wo affirm the 
principle that no other procedure than that 
which has been detailed in the Code of Cri- 
minal Procedure can be followed, but we 
also desire to emphasize that the omission 
to take the accused’s signature to a state- 
ment is not necessarily fatal to the admis- 
sibility of the statement in every case as 
the learned Judge appears to think. The 
judgment of their Lordships of the Privy 
Council in 17 Lah C29^ docs not abrogate 
S. 533, Criminal P. C., and indeea could not 
do so. The case throughout has disclosed 
evidence of such an overwhelming nature 
that the excessive caution of the learned 
Judge, possibly in respect of the extra-judi- 
cial confession and certainly in the case of 
the admissibility of the confession recorded 


the result. 

On the question of sentence there can, 
in our judgment, be no doubt whatever. A 
crippled child was hero murdered for the 
sake of the value of a silver bracelet. There 
are no extenuating circumstances whatso- 
ever and we dismiss the appeal and confirm 

the sentence of death. 

D.S./R.K. Appeal dismissed. 


1. {'id) 23 A I R 1936 P C 258 : 163 I 'C 881 ; 63 
I A 872: 37 Or L J 897 : 17 Lah 629 (PC), Nazir 
Ahmad v. Emperor. 

2. (’37) 24 A I R 1987 Nag 220 ; 168 I 0 962 ; 
1 L R (1987) Nag 268 : 88 Or L3 642, Neharoo 
V. Emperor. 
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Pandurang Kesho V airagade — 

J udgmcnt'debtor — Appollanfc 

V. 

Kunwarlal Singh India Piajsingh 

Pecrec-holdev — Respondent. 
Misc. Appeal No. 88 of 1039. Decided on 
7th August 1940, from order of Additional 
District Judge, Chanda, D/- I6th December 
1938. 

Livniation Act (1008). Art. JS2 — /n case of 
nipcal livte under Art. JW rims /rovi dale 

of appellate decree, 

The period of limitation under Art. 18- com- 
meuces to ran only from the dato of the appcllato 
decree. Whatever the nature of the decree appeaka 
against whether it proceeds upon a ground common 
to the defendants or not, and whether one defen- 
dant appeals from such decree in so far as it aflects 
his own interests or whether all the defendants 
appeal from only a part of a decree, and whether 
the parties against whom execution is sought wore 
parties to the appeal or not : A I R 1932 P C 165, 
lid. on; 13 All 1 (F B) and A I R 1914 Cal 583 
held ovcrrxiUd by MV. 1932 P C 166 ; 25 Cal 594 
(FB) and A I R 1927 Cal S9 . Approved. [P 21 C 1] 

R. N. Padhye — for Appellant. 

D. r. 2>Iangalmurli and G. B. Bapat — 

for RespondeuC, 

Judgment. — This is a judgment-debtor’s 
appeal from an order passed by the Addi- 
tioual District Judge, Chanda, in civil Appeal 
No. 30.B/38, on 16 th December 1938. The 
appeal arises out of the execution proceed- 
ings in civil suit No. 135/31 which was insti- 
tutedby the respondent against the appellant 
Pandurang and one Md. Hanif for rendition 
of the accounts of the village prohts for tho 
years 1928-29 and 1929-30. In different parts 
of the year 1928-29 Pandurang and Md. Hanif 
acted as lambardars. The respondent’s claim 
for tho year 1928-29 was thus against both 
Pandurang and Md. Hanif. The suit resulted 
in a decree against the appellant Pandurang 
for Rs. 77-8-10 and against Md. Hanif for 
Rs. 269-4-0. That decree was passed on Oist 
March 1932. Md. Hanif alone preferred an 
appeal from that decree without impleading 
Pandurang. The appellate decree was passed 
on 19th December 1932 and his appeal was 
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partly allowed. The decree-holder (respon- 
dent) applied for execution of his decree on 
17th December 1935 which was dismissed on 
14th March 1936. He filed a second applica- 
tion for execution on 7th January 1938 and 
attached the immovable property of both 
Pandurang and Md. Hanif. The appellant 
Pandurang contested the application on the 
ground that his (respondent’s) first applica- 
tion made on 17th December 1935 had not 
been presented within three years from 31 st 
March 1932, the date of the original (Court’s 
decree. On the other hand, the contention 
was that the application having been made 
within three years from the date of the 


Appellate Court’sdecree, namely I9th Decem- 
ber 1932 was not barred by time. There is 
no dispute as regards the second application 
dated 7th January 1933 being within three 
years from the date of the disposal of the 
first execution application. 

On the contentions of the parties the 
only question that arises for determination 
is whether in the circumstances of the pre- 
sent case three years period of limitation as 
prescribed in Art. 182, sch.i to the Limita- 
tion Act should be computed from the date 
of the first Court's decree or that of the 
Appellate Court’s decree. Art. 182 runs as 
follows ; 


Description of opplication. 

Porjod of 
limitatioD. 

For the execution of a deoroe or order of i 
any Civil Court not provided for by 
article 188 or by section 48 of the Civil 
Procedure Code. 

1 Three years, etc. 

1 


Time (rom which period begins to run. 


1. The date of the decree or order ; 

2. (where there fans been an appeal) the 

date of the final decree or order of the 
appellate Court, or the withdrawal of 
tho appeal .... 


The main argument submitted on behalf of 
the appellant is that the decree under consi- 
deration passed in Civil Suit No. 135/31 consis- 
tod of two decrees though in form it was only 
one decree and that Md. Hanif's appeal was 
not directed against that part of the decree 
which had been passed against Pandurang and 
that consequently the period of limitation for 
execution of the decree as against Pandurang 
could not be computed from the date of 
the Appellate Court’s decree but from tho 
date of the first Court’s decree. Reliance is 
placed on 13 ALL 1* and 19 C W N 287* at 
p. 289 in support of the argument. In the 
first meotioned case the majority opinion 
was wrtainly in favour of the contention 
that is put forward here but the minority 
dissented from it. In 19 C W n 287* a Bench 
of the Calcutta High Court followed tho 
majority view in the Allahabad Full Bench 
case and enunciated the principle that in 
dealing with the question of limitation in 
such cases it should bo seen whether the 
original decree was really one decree or 
an incorporation of several decrees and 
whether the appeal against it imperilled the 
whole decree or not. But the majority view 
in 13 ALL 1 did not commend itself to the 
Judges of the Calcutta High Court in a Full 
Bench case reported in 25 Cal 694 .* In 53 cal 


1. (*91) 18 AH 1 : 1890 AWN 207 (PB). Mashlat- 
Qo-Dlftsa ▼. RanL 


901,* 13 ALL 1* was again dissented from and 
25 Cal 594* was approved. In the High Courts 
of Madras. Bombay and Patna also the 
majority opinion in 13 all i> was not approv- 
ed. The authority of tho Allahabad Full 
Bench case which was already weakened 
by the repeated dissents expressed by tho 
other High Courts in India has now been 
altogether extinguished by the view taken 
by their Lordships of the Privy Council in 
60 Cal 1 .* In that case it was specifically 
argued that an appeal, in order to save 
limitation under cl. (2) of Art. 182, must be 
one to which the persons affected were 
parties and that it must also be one in which 
the whole decree was imperilled. Their 
Lordships after observing that tliese conten- 
tiOGs were tho subject of much difference of 

opinion in India propounded their view as 
follows : 


nothing would bo 
Hfl T? varying authorities in 

dotoil. They think that tho question must bo deci- 
de upon the plain words of tho Article : "whoro 

^'-otn tho 

Tn ^1,1 ? Appellate Court. There is. 

for raiding 

“"y qualification cither as to 
i? the w r?' appeal or as to tho parties to 

[ An ^ “y- The fix®- 

Inm ^ pofjo^s of limitation must always bo to 

to hardSwn *"‘^7 ftoquontiy result 

in hardship. But in c onstruin g such provisions, 

89 : 97 I 0'888'V"69bM 

“am" Ho,"“ 

P 0 166 : 187 I C 629 : 69 
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equitable considetations ate out of place, tjo 
St grammatical meauiug of the words ib tbeic 

Lordships think, the only safe guide. ^ 

an intelligible rule that so long as there is any 
question sub judice between any of the parties, 
those affected shall not be compelled to pursue the 
so often thorny path of execution, which, if the 
final result is against them, may lead to advan- 
tage. Nor. in such a case as this, is the judgment- 

debtor prejudiced. 

Ifc is clear from the passage quoted above 
that their Lordships of the Privy Council 
have expressly disapproved of the majority 
opinion in 13 ALL l' which was followed in 
19 C W N 287* at p. 289. An attempt is made 
on behalf of the appellant to show that the 
interpretation put upon Art. 182 by their 
Lordships of the Privy Council could not 
have been intended to apply to the case 
such as the present where there are really 
two decrees incorporated into one. It was 
in this form that the contention was put 
forth before their Lordships and that form 
had appealed to the learned Judges who 
decided the case reported in 19 C w N 2b7- 
at p. 289 , but that was explicitly and unequi- 
vocally overruled by their Lordships of tbo 
Privy Council. On the construction put upon 
the Article under consideration by the Privy 
ICouncil it is clear that whatever the nature 
'of a decree, whether a decree proceeds upon 
la ground common to the defendants or not, 
and whether one defendant appeals from 
'such decree in so far as it affects his own 
interests or whether all the defendants 
'appeal from only a part of a decree, and 
iwhcther the parties against whom execution 
98 sought were parties to the appeal or not, 
jtho period of limitation under Art. 182 com- 
imences to run only from the date of the 
appellate decree, The appellant’s contention 
must therefore fail. The appeal stands 
dismissed with costs. 
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Appeal dismissed. 
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Full Bench 

Stone C. J. and Grille, Niyogi, Gruer 
AND Vivian Bose JJ. 

Gopal — Plaintiff — Appellant 


Transferee not lambardar becomes landlord 

of transferor cx-proprielary tenant If howeier 
transferrimj cosharcr has not exclu’-^^owncrshtp 
but only erclusii'C enjoyment then is 

the landlord Tjambnrdar must that 

case hand our rent collected to tran^J^c co- 
sharer— (ViT l-ull Bench; SlouoC. J. au(l'\ivian 
Bose J. conira.) 

An ex-proprietnrv occupancy tenant hobls 
oftho lamba^da^if■thctran^fer^ing cosharerhnd ^ 
acquired exclusive ownori-bip over bis sir land o 
which ho became the tenant. Tbo ownership ofthe 
land still remaining with Ibo Lodyof the proprietors 
of the village, the ex-proprictary tenant would bo 
deemed to hold land of the proprietary body, but 
on the other hand if there was division of title so 
as to make tbo coshurer exclusivo proprietor of the 
sir land api-urteuant to bis share ho would on the 
transfer of his proprietary ri>;ht. lecomothci occu- 
pancy tenant of hi.^ transferee. The entire pruprie- 
tarv right in the land which before the transfer 
was sir and after it became an occupancy hitul 
would vest in the transfereo and he alone would 
Income the proprietor aud landlord of it. Thetraiis- 
feror to whom occupancy right accrues ui pursu- 
ance of S, 49. C. P. Tenancy Act, mus-t bo deemed 
to U holding his laud from tbo proprietor of tho 
land, namely tbo transferee, and would bo liable to 
pay r<-nt to him and to no one else. In such a caso 
the lambanlar cannot be dccmcd to to tbo landlord 
of either tho sir land which h.i6 passed into the 
exclui-ivb ownership of one of tho cosharers or of 
tho fx.proprietary occupancy land when the exclu- 
sive owner of it disposes of his proprietary right iii 
bis exclusive sir. When however there is no parti- 
tion involving division of title butoiily an arrange- 
ment for separate enjoyment and appropriation of 
profits, tho lambardar would bo bound to hand over 
the rent collected by him tolho particular cosbarer 
entitled to it but since the lambardar docs notcc;ise 
to be a cosharer in respect of land so exclusively 
held by the other, the tenant of that land will, in 
point of law, to deemed to bo the tenant of tho 
whole propriotarv body. Consequently tbo lambar- 
dar as the agent of that body will, by virtue of 
S. 188 (2), C. P. Land Revenue Act, bo entitled to 
recover tho rent ; I R 1928 ]Nag 39 {F B), 
Approved; Casclawdiscussed. [P26C1,2; P28C1] 

.1. li. Kulkarni — for Appellant. 

D. B. Hajbilc — for Respondent. 

OPINION 

Stone C. J. — I have had the advantage 
of perusing the opinions of my learned col- 
leagues and I note that Grille, Niyogi and 
Gruer JJ., consider that 23 N L R 160^ was 
rightly decided if by “in severalty” is meant 
“in exclusive ownership.” Bose J., on the 
other hand, thinks that even so it is wrongly 
* on /I T am in aorflAmftnfc with the 


V. 

Shamrao — Defendant — Respondent. 

Second Appeal No. 30G of 1937, Decided 
on 6th Docomber 1940, from judgment of 
First Addl. Dist. Judge, Nagpur, D/- 13th 
January 1937. 

C. P. Land lievenut Act (2 of 1917), S. 288 
rtnil C. P, Tenanoy Act (I of 1920), Ss. 2 (7) 
and 49 — Diyinon of title between cotharers — 
Transfer of propriefary rights by cosharers — 


conclusion arrived at by Bose J. I do not 
propose to reproduce the various arguments 
that he has used but will state my opinion 
in a few words. 

In my opinion lambardar is an officer 
appointed, primarily for land revenue pur- 
poses, for an area. In resjiect of that area 

1. ('28) 15 A 1 R 1928 Nag 89 : 106 1 0 429 : 23 
NLR 160 (F li), Mt. Bari Bahu v. Ganesh Singh. 
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he is liable to GovernmeDt for the revenue 
due to Government from that area. He is, 
by statute, created a fictional landlord of 
all tenaats within that area. As such he is 
entitled to collect rents. There may be a 
difficulty where there are two landlords, 
(i) the fictional one for purposes of the 
land Revenue Act, i. e., the lambardar, 
and ( 2 ) a contractual one for purposes 
other than the Land Revenue Act. Where, 
however, as here, we are concerned not only 
with the fictional landlord but with a fic- 
tional tenant of a fictional tenancy, that is 
to say, an ex-proprietary tenancy that 
springs not out of contract but out of the 
statutory provisions of the Tenancy Act, it 
appears to me to be the better opinion that 
the only landlord that the Courts should 
regard in respect of such statutory tenancy 
is the person that for all purposes of the 
Tenancy Act the Courts are directed to 
treat as landlord, that is to say, the lambar- 
dar. The lambardar is responsible to Gov- 
ernment for the revenue and is empowered, 
in my opinion, by Government to collect 
rents. Those rents ho will doubtless hold 
for the person who by assignment of the sir 
is entitled to receive rents from the expro- 
prietary tenant. That is to say, vis-a-vis 
the tenant the lambardar is the landlord, 
but when ho has collected tho rents ho 
must hand over those rents to tlio assignee 
after deducting the assignee’s share of land 
revenue. That is not the majority view, and 
accordingly it seems to me unnecessary to 
develop any further arguments especially 
as those have been stated, in my opinion, 
80 clearly by Bose J., to whose judgment 
I have really nothing to add. 

Grille J. — This appeal deals with a 
question which has been before the Courts 
on numerous occasions, and tho appeal, 
which was before Niyogi J. and which was 
decided in the lower Appellate Court on the 
principles laid down in 23 Nag L R IGO* to 
which it affords a parallel, has been referred 
to a Full Bench of this Court inasmuch as 
a recent Divisional Bench decision has 
doubted the correctness of that ruling. I 
have had the advantage of reading the opi. 
nions of Niyogi and Bose JJ., which express 
at length the two views which were put 
before us in the course of argument, and 
also the opinion of Gruer J. In these oir- 
oumstanoes it is unnecessary to recapitulate 
the facts, and the point for determination is 
whether 23 N L R ico' has been correctly 
decid^.^ The main points for consideration 
are the interpretation of the term "held in 


sevoralty" and whether the provisions of 
S. 183 ( 2 ), Land Revenue Act, by which the 
lambardar is deemed to be the landlord 
within the meaning of the C. P. Tenancy 
Act, entitle the landlord to collect rents 
from all tenants in the village including 
such tenants as hold not from the pro- 
prietary body but from one member of 
that body who is in exclusive possession of 
the sir land which the tenant in question 
formerly hold and of which he is now an 
exproprietary tenant. 

I do not think that there is any doubt or 
divergence of opinion that by virtue of the 
C. P. Tenancy Act an exproprietary tenant 
of sir land does hold land from his trans- 
feree and that the transferee is his actual 
landlord: tlie point of divergence is whether 
despite this the real landlord, the transferee, 
is debarred from collecting the rent of his 
tenant and whether that right vests solely 
in the lambardar as representing the pro- 
prietary body. I find myself in full agree- 
mont with the opinion expressed by Niyogi J. 
in so far as the assumption is made that we 
are dealing with a case where tlie sir land 
was in tho exclusive ownership of the trans- 
foror and tho transferee and that tho facts 
as established by tho pleadings in tlio parti, 
cular case before us indicate that tho field 
was one held in exclusive ownership, and 
that in that case tho lambardar has no right 
to collect the rent, and that in this view 23 
N L R ICO* (in which it appears to me that 
the exclusive ownership of tho sir land 
was also assumed) was correctly decided. 

I would however point out with groat res- 
pect that the reinforcement of tho argument 
by a reference to 19 N li R 59^ is not valid 
since that decision has been overruled by a 
Full Bench to which myself as .Judicial 
Commissioner and Gruer A. ,T. C. wore 
parties, in 31 N L R sup 132.’ I am unable 
to concur in tho view which was pressed 
before us on behalf of the appellant that by 
virtue of s. 188 ( 2 ), Land Revenue Act, tho 
lambardar is entitled to collect the rent of 
every tenant in tho village irrespective of 
the fact whether ho holds from tho pro- 
prietary body as such or no. To clothe him 
with that power which is one of the essen- 
tial appurtenances of landlordship would bo 
to clothe him with the power to exercise 
the other rights of the landlord as well, that 
18 to say, h e would have tho right to eject a 
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tenant for non-payment of rent and then 
appropriate the holding for the use of the 
proprietary body and would bo able to object 
to an unauthorized transfer, both of which 
functions must by their very nature belong 
to the landlord from whom the tenant 
admittedly holds. I am unable to see how 
one function of the landlord can be disso- 
ciated from another function, and I do not 
consider that s. 188 (2) (a), Land Revenue 
Act, was intended to have this effect or that 
it does in fact have this effect. 

Clause (a) of S. 188 (2) does no more than 
legalize by statute a position which had 
been accepted by convention but was liable 
by reason of dissidence among the proprie- 
tary body to be the subject of continual 
challenge. It should not be interpreted so 
as to clothe the lambardar with rights which 
he never had and which the proprietary 
body whom he represents never had in res- 
pect of the exproprietary tenants of a share- 
holder who holds sir in exclusive ownership. 
The result would be that the right of holding 
sir land in exclusive ownership would bo 
entirely illusory, and no palliative in the 
way of restoring the rent thus collected to 
such transferee owner would be any aid, 
since by collecting rent and in my opinion, 
of necessity exercising the resultant func- 
tions of a landlord if the rent were not paid, 
the very title of the transferee owner as 
landlord is denied. I concur in the view 
which has been epitomized in 23 N L R ICO* 
(always on the understanding that the 
reference is to sir land exclusively owned) 
that the Act makes the lambardar the land- 
lord only in respect of such land as the body 
of proprietors whom he represents is the 
landlord of. 

To hold that it is the transferee who 
is entitled to collect the rent and not the 
lambardar in no wise damages the financial 
position of the lambardar in respect of the 
collection of village profits and the payment 
of land revenue. The creation of an expro- 
prietary tenant by the transfer of his sir 
fields to an incoming proprietor does not 
add an anna to the village profits or increase 
the liability for the revenue to be paid to 
Government which has been fixed at settle- 
ment. Before the transfer the transferring 
proprietor hod his sir land assessed at a 
certain figure. This assessment is taken into 
account in determining the profits to be 
distributed among the proprietors inter se 
as it has been taken into account in deter- 
mining the village assetsaproportionof which 

has to be paid to Government. This asses- 


sment, the liability and the right to profits 
are all equally applicable to the incoming 
transferee share-holder os they Vore to the 
outgoing one. The rent which infixed on 
the exproprietary occupancy holdW may 
be more or less than the assessmonAmade 
on it as sir land. It is of course gen^lly 
moi’e, but this is quite immaterial i|d 
represents the legitimate profit which t\ 
incoming share-holder has in lieu of the 
right of cultivating the land himself. It is, 
I think, conceded that even if the lambardar 
were to collect the rent from tlie exproprie- 
tary tenant, he would liave to liand the 
whole of it and not only a proportionate 
share of it to the transferee landlord; con. 
sequently it would not atl'oct the assets 
which it is his duty to collect in order to 
pay the Government revenue and to distri- 
bute the surplus among the cosharers in 
any way, and the rent of the exproprietary 
occupancy tenant is completely outside tlio 
economics of village income and village 
profits as laid down at settlement. The 
proprietary body and the lambardar suffer 
no loss if the rent due by the exproprietary 
tenant is not collected ; the only loss would 
fall on the transferee landlord. It would be 
not only illogical but in the highest degree 
cumbersome to lay down that it is the duty 
of the lambardar to recover the rent from 
such tenant and the further duty of the 
lambardar, having recovered such rent, to 
pay it to the actual landlord, the transferee. 
The transferee is the only person affected, 
ho is the only one interested in collecting 
the rent, and it is he who should collect it. 
If there is a failure to pay the rent, he may 
then sue his tenant and in default proceed 
to the other remedies which the law pro- 
vides. Were the right of collection to be 
with the lambardar, the only remedy open 
to the transferee would be a suit against 
the lambardar who in his turn would have 
to sue a tenant who is not his tenant and 
who is not a tenant of the proprietary body 
and whose rent he has no financial interest 
in collecting. To impose this duty on the 
lambardar would be to place an unwar- 
ranted burden on him. In view of the chain 
of decisions of the Judicial Commissioner’s 
Court of which 23 N L R IGO* is only one, the 
tenant need be in no fear of being mulcted 
in a double demand for rent, his position as 
an exproprietary tenant is very clear and 
free from complications, be should pay to 
bis actual landlord and to no one else. 

There would bo, in my opinion, very little 
hardship or incongruity in bolding the deci. 
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sion in 23 N L R IGO^ to be correct even if 
"holding in severalty” as deGned therein 
were to be interpreted in the manner in 
which Stanyon A. J. C., has interpreted it 
in 11 N L R 101.* It is there laid down that 
where co-owners of an undivided property 
have agreed for their common convenience 
to take exclusive physical ipossession of 
certain defined parts of that property for 
the purpose of better and more intensive 
management of that property without how- 
ever any deGnito severance of interests, the 
Court will not interfere with such arrange- 
ment at the instance of any one co-owner 
during such period of common tenure, and 
that when the parties do agree to a division 
of the property, the arrangement will only 
bo disturbed in so far os it may be neces- 
sary to make an equitable division of that 
property. This also Gnds expression in the 
proviso to Bub-s. (i) of s. 173, Land llevenue 
Act, where it is provided that so far as may 
be compatible with fairness of partition in 
the creation of pattis, lands held in severalty 
shall be left in the possession of parties 
holding the same. This may be termed, if 
such an expres.sion is permissible, as seve- 
ralty of jossession as opposed to severalty 
of ownership. Land held in exclusive pos- 
session is not brought into the common 
stock on a partition, and it must therefore 
follow that land in severalty as deGned in 
s. 173, Land Revenue Act, is land held in 
the manner described in li N L R 101.‘ It is 
true that the actual ownership is not in- 
dividual but common and therefore s. 188 ( 2 ) 
of the Act makes the lambardar the land- 
lord of land so hold, but subject to that the 
management of land so held should remain 
with those so holding it, and equity would 
demand that a transferee proprietor of such 
sir should receive the rent paid by the 
exproprietary occupancy tenant from the 
malguzar in the same way as a transferee 
of exclusively owned sir would bo entitled 
to recover from the tenant, and an incom- 
ing transferee co-owner is {vide li n l R 
101 *) bound by any such existing arrange- 
ment ; the body of co-owners is equally 
bound to respect such an arrangement in 
their relations with the incoming transferee. 
I am however in no doubt that where there 
baa been no severance of ownership but only 
a severance of the mode of enjoyment, the 
proprietary body and therefore the lambar- 
dar is the landlord, and that 28 N L R iGO* 
is only good law in su ch cases where there 

4. (’17)4 AIR 1917 Nag 46 : 46 I 0 272 : 14 NLR 
101 , Jagaonath v, Ramprasad. 


has been a severance of ownership of the 
sir land before the transfer. 

Niyogi J. — This is a plaintiff’s appeal 
from a reversing judgment of the Grst Addi- 
tional District Judge, Nagpur, in civil Appeal 
No. 13-0 of 193G decided on 13th January 
1937. This appeal comes before the Full 
Bench for the reason that in a judgment of 
the Divisional Bench. delivered on 7th Octo- 
ber 1938 the correctness of the decision of a 
Bench of the late Judicial Commissioner’s 
Court reported in 23 N L U ICO* was doubted 
and that the law enunciated in that decision 
calls for re-consideration. The suit out of 
which this appeal arises was instituted by 
the appellant in his capacity as lambardar 
of mouza Jatlapur to recover rent of certain 
ex-proprietary occupancy Gelds hold by the 
respondent. The respondent denied the 
plaintiff's right to recover the rent on the 
ground that the appellant though lambardar 
of the village was not the proprietor of the 
occupancy Golds and landlord of the defon- 
dant. The facts on which the respondent 
founded his plea were these. One Damu 
Patel was originally the proprietor of eight 
annas share of mouza Jatlapur comprising 
the occupancy Gelds in suit which were then 
held by him in sir right as appurtenant to 
his eight annas share. The said Damu Patel 
died in or about the year 1897 survived liybis 
two widows. Mt. Godubai and Mt. Ananda. 
bai and two daughters, Banabai and Kamal ja- 
bai, the latter being the respondent's mother. 
The two widows partitioned the eight annas 
share which devolved on them from their 
husband. Damu Patel through Court (civil 
Suit No. 15 of 1911, decided on 27th July I9ii). 
Four annas proprietary share including the 
Gelds in dispute which were then sir foil to 
the share of Mt. Godubai. She mortgaged 
her four annas share including the Golds with 
Bajirao and Gangaram who wore tlio 
managers of a joint Hindu family consisting 
of themselves and Atmaram. As a result of 
the partition the mortgage fell to the share 
of Atmaram who obtained possession of the 
four annas share including the Golds in pur- 
suance of a Goal decree for foreclosure iu 
his favour, lie. obtained i)os3cssion of the 
four annas share on 3rd Juno 1980 with the 
consequence that the Gelds in suit which 
wore sir Gelds became the ex-propriotary 
occupancy Gelds of Mt. Godubai. On her 
death they devolved on the respondent who 
was her daughter’s son. The appellant bos 
become the owner of four annas share of 
Mt. Anandabai, the co-widow of Godubai, by 
purchase. The appellant admitted that tho 
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fields in suit belonged originally to Damn 
Patel as appurtenant to his eight annas pro- 
prietary share in the village. He also ad- 
mitted the partition between his widows 
and Godubai's mortgage in favour of Atma- 
ram and the foreclosure of her four annas 
share in bis fields. He raised other pleas 
which are not material for the decision of 
this appeal. 

The trial Court decreed the plaintiff’s 
suit on the ground that the appellant being 
the lambardar of the entire village must be 
deemed to bo the landlord within the mean- 
ing of C. P. Tenancy Act. 1898, in view of 
8 . 168 ( 2 ) (a), C. P. Land Kevenue Act, lui7. 
That decree was reversed by the lower ap- 
peltate Court on the strength of the case re- 
ported in 23 N L R KiO.' In that case it was 
held that an ex. proprietor becoming an 
occupancy tenant of sir held by him in 
severalty became the tenant of Ids vendee 
and that the vendee and not the lambardar 
was entitled to claim the rent. From the 
trend of the pleadings offered by the parties 
it is clear that there is no contest us regards 
the fields in suit having been hold by Datnu 
Patel as appurtenant to hia eight annas ]>ro- 
prietary share and later by ^lt. Godubai as 
appurtenant to her four ahnas share. In 
view of the clear admission contained in the 
plaintiff’s written statement dated •2-'ithMay 
lyST) that the fields in suit originally “l)e- 
longod” to Damu Patel, it can well bo in- 
ferred that they were held by him in' 
severalty as owner of the eight annas pro- 
prietary share. Theoxpre6aioa'‘inBeveralty” 
is well known in law and it means individual 
and exclusive ownership as opposed to pro- 
perty held in joint tenancy or tenancy in 
common. An estate is said to bo hold in 
severalty when it is held by an individual 
without any other person participating in 
the estate : see Goodeve’s Law of Koal Pro- 
perty, Edn. 5, p. 227. That expression ordi- 
nariiy has reference to ownership and not 
merely to enjoyment. It is however possible 
that joint owners may, for convenience of 
management or enjoyment of their joint 
estate, divide it into parcels and put them 
in exclusive possession of each of the joint 
owners without intending disintegration of 
their joint title. 

In such a case although each parcel of 
land may be enjoyed severally by the joint 
owners it will not become the exclusive pro- 
perty of the person enjoying it. On the 
other hand, the joint owners may divide a 
part of their joint property into parcels and 
put each parcel into separate possession of 


each of the joint owners in full ownership. 
In such a case there is not only division of 
proprety for enjoyment but also a division 
of title so as to make each one^ the joint 
owners the solo owner of the property fal- 
ling to his sliaro. Whether the expression 
“in severalty” signifies merely individual 
and exclusive enjoyment or individual and 
exclusive ownership Inis to bo determined 
on the facts pleaded and proved in each 
case. In the absence of any specific pleading 
to restrict the exclusive possession to more 
enjoyment apart from title it must be pre- 
sutned to mean exclusive ownorsliip. At all 
events in the present case tlio admitted 
facts clearly show that the fields in suit 
were held in exclusive ownership by Damu 
Patel and after him his widow Mt. Godulmi. 
As a result of the partition between the two 
co-widows Godubai became the exclusive 
owner of the i annas share including tho 
fields in suit whicli were then sir. Her 
share would not on lier death pass to» 
Anandabai : see 10 N L U fjl.^ 'J'bo appellant 
who is her representative by purcliaso can- 
not therefore claim any right in Godubai's 
4 annas share wliicli passed in its entirety 
to Atmaram tho piortgagee. .\tmarara must 
tiiereforo bo deemed to be the solo proprie- 
tor of the fields in dispute. 

Tho question is whetlior Atmaram by 
virtue of being tho proprietor should bo 
regarded as the landlord of the respondent. 
As i)ointed out in 8 N L R 123“ the ex-pro- 
priotary cultivating or occupancy right in 
sir land is not somotliing that comes into 
existence only on the loss of the proprietary 
right. The cultivating and proprietary rights 
are co-existing component parts of the full 
sir right. When Mt. Godubai held the 
lands in suit as sir lands appurtenant to her 
4 annas share both the cultivating and pro- 
prietary rights were vested in her. When 
she ceased to cultivate the land as a pro- 
prietor she became tho occupancy tenant of 
the land under S. 10, C. P. Tenancy Act. 
Inasmuch as tho cultivating rights wore 
appurtenant to her 4 annas proprietary share 
she, after she became an occupancy tenant, 
must bo deemed to cultivate with the con- 
sent of her transferee and be liable to pay 
rent to him. He would therefore become 
the landlord entitled to recover rent of tho 
exproprietary occupancy land. This has 
been tho consistent view of the Judicial 

5. (’14) 1 AIR 1914 Nag 21 : 24 I 0 808 : 10 NLR 
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Commissioner’s Court as will appear from 
15 C P L R 1437 A I R 1924 Nag 381 ® A I R 
1927 Nag 325,® 23 N L R IGO' and A I R 1928 
Nag 2297® 

A doubt is cast on the correctness of this 
view which was confirmed in 23 N L R IGO* 
where the rule was enunciated that the 
proprietor becoming an occupancy tenant 
of sir land held by him in severalty is the 
tenant of his vendee and that the vendee is 
entitled to claim the rent and not the 
lambardar. As I already stated above the 
expression "land held in severalty” is sus- 
ceptible of a two. fold meaning accoi'ding as 
it signifies division of title or not. If that 
expression is understood as implying divi- 
sion of title the view taken in that case 
must be treated as sound but not so if it 
means only separate and exclusive posses, 
sion held with no intention of disrupting 
the joint title. 

The C. P. Tenancy Act defines landlord 
os the person of whom a tenant holds land, 
and to whom the tenant is, or but for a 
contract would be, liable to pay rent for 
such land, and a tenant as a person who 
holds land of another person, and is, or but 
for a contract would be, liable to pay rent 
for such land to such other person. Can it 
be said that an ex. proprietary occupancy 
tenant holds land of the lambardar? The 
answer would be in the affirmative if the 
transferring cosharer had not acquired 
exclusive ownership over his sir land of 
which he became the tenant. The owner- 
[ship of the land still remaining with the 
body of the proprietors of the village the 
ex-proprietary tenant would be deemed to 
hold land of the proprietary body, but on 
the other hand if there was division of title 
so as to make the co-sharer exclusive pro- 
^rietor of the sir land appurtenant to his 
share he would on the transfer of bis pro- 
prietary right, become the occupancy tenant 
of his transferee. The entire proprietary 
right in the land which before the transfer 
was sir and after it became an occupancy 
land would vest in the transferee and he 
alone would become the proprietor and 
jlandlord of it. The transferor to whom 
occupancy right accrues in pursuance of 
8. 49, 0. P. Tenancy Act, must be deemed 
to be holding bis la nd from the proprietor 

7. (’02) 15 0 P L R 148, Dhoodba v. Vishwanatb. 
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of the land, namely the transferee and 
would be liable to pay rent to him and to 
no one else. Section 188 (2) (a), C. P. Land 
Revenue Act, 1917, indeed places a lambar- 
dar in the position of the landlord within 
the meaning of the 0. P. Tenancy Act. The 
landlord comtemplated there of whom the 
lambardar is the representative is the body 
of cosharers who collectively are the land- 
lord of the village. Before the Land Reve- 
nue Act of 1917 was promulgated the rule 
that was consistently recognised was that 
lambardar was the agent or representative 
of the proprietary body as a whole and not 
of each cosharer. He was therefore regarded 
as representing the collective capacity of the 
several cosharers and was entitled to exer. 
cise the unity of right which vested collec- 
tively in the body of cosharers as will be 
evident from ii c P L R i," 13 C P L R 113,‘® 
10 N L R 5,^^ 10 N L R 93,'* 11 N L R 1G4,*® 12 
N L R 24.'? 13 N L R 9C'^ and 19 N L R 59.2 
The lambardar therefore would have the 
power under s.188 ( 2 ). C. P. Land Revenue 
Act, to perform all those acts which the 
cosharers collectively are entitled to per- 
form in respect of the land jointly owned 
by them. The lambardar has no greater 
riglit than the body of cosharers he repre- 
sents and ho cannot assort any claim in 
respect of any land in which tlie cosharors 
as a body have no interest. It must follow 
that in respect of the land over which the 
Msharors have parted with their interest 
in favour of one of themselves they can have 
no proprietary claim left in that land any 
more than if it had been transferred to an 
outsider. It must therefore be held that the 
lambardar cannot be deemed to be the land, 
lord of either the sir land which has passed 
into the exclusive ownership of one of the 
cosharers or of the ex-proprietary occupancy 
land^ when the exclusive owner of it disposes 
of his proprietary right in his exclusive sir.. 
That the lambardar is a representative of 
the body of proprietors is clear from the 
expressions ‘^xercise the powers of the pro- 

11 C P L R 1, Pmtap Singb v. Umrao 
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prietors” “to the proprietors” and “on the 
common property” occurring respectively m 
ols. (b), (o) and (d) of sub-s. (2) of S. 188 , C. P. 
Land Revenue Act. It is only in respect of 
the land relating to which he has to render- 
account of the village proBts to the proprie- 
tors that the lambardar is entitled to esev- 
cise the powers conferred upon him by c\. (a) 
of sub-B. (2) of s. 188 . C. P. Land Revenue Act. 
When the sir land is divided among the 
proprietors in exclusive ownership each of 
the proprietors is entitled to appropriate the 
profits of the land falling to his share solely 
to himself without any reference to other- 
proprietors. 

Under the old Land Revenue Act of 1681 , 
a person could be appointed as a lambardar 
for the whole mahal although he had no 
proprietary share in a patti of the mahal. 
Section 1R7 of the Act of 1917 effected a 
change in that separate lambardar has to 
be appointed for each patti. Since l‘.)i7, no 
person who has ceased to be a proprietor in 
a patti can continue to bo a lambardar: see 
S. 189 , C. P. Land Revenue Act, 1917, and 19 
N L R 69.'’^ That proves that proprietary 
interest is essential for holding the post of a 
lambardar. It is well-known that a managing 
partner is entitled to represent his partners 
only so far as the partnership business is 
concerned and not the exclusive and sepa- 
rate business or property of any of the 
partners. The representative capacity of the 
lambardar cannot similarly extend so far as 
to entitle him to deal with property which 
is the exclusive and separate property of one 
of the cosbarers. 

The sir land exclusively held by a co- 
sharer is no doubt nominally assessed to 
revenue, but that is never paid. The cosharor 
is entitled to cultivate the land and appro- 
priate the profits to himself without contri- 
bating a single pie to the land revenue of 
the mahal, which is ordinarily paid out of 
the rents recovered from the tenants. If the 
exclusive sir owner is entitled to appropriate 
the profits of the land, it is clear that be can 
also appropriate the rent recovered from the 
tenant of that land, if he chooses to lease it 
instead of cultivating it personally. Now if 
that cosbarer were to sell his proprietary 
interest and thereby become an occupancy 
tenant of that land, why should the pur- 
chaser of the proprietary interest who 
becomes the exclusive owner of that land be 
placed in a worse position than his trans- 
feror vis-a-vis the lambardar who in reality 
is the agent of the proprietary body ? I have 
never known of a lambardar having claimed 
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the right to recover rent from a tenant of 
sir land which is exclusively held by a co- 
sharer. That is obviously because the pro- 
prietary body has no interest left in that 
land and consequently the lambardar cannot 
deal with it. 

If in a case where there is a disruption of 
the joint title over the sir land the ex-pro- 
prietary occupancy tenant is treated as the 
tenant of the proprietary body it would 
lead to anomalous results. If the lambardar 
as representing the proprietary body were 
to sue for rent it is ho who would bo enti- 
tled to eject the tenant if the latter fails to 
pay the rent decreed and wlien the larnbar- 
dar takes possession of the land after eject, 
ment of the tenant he would be holding it 
on behalf of the proprietary body who 
ex hypothesi have no interest left in the 
land. Similarly the lambardar would also 
claim the right to accept surrender from the 
ex-proprietary occupancy tenant and tliat 
would be contrary to the view taken in 
AIR 19>4 Nag 383.'^ Again, if the ex-pro- 
prietary occupancy tenant sells his occu- 
pancy holding the lambardar would assort 
his claim to apply under S. 13, C. P. Tenancy 
Act, to set aside the transaction and that 
would be contrary to the view taken in A I R 
19-27 Nag 325.® If the lambardar is held to be 
the landlord in respect of a land in which lie 
has no proprietary share, ho may go so far as 
to lay action for recovering rent from the 
sub-tenant of an absolute occupancy or occu- 
pancy tenant. Section 188 is not intended to 
take away the rights of the sole landlord of 
any land in the mahal to recover the arrears 
of rent from his tenant. Unless there is a 
privity of contract between the landlord and 
the tenant of the exclusive owner of land 
in the mahal as there is between him and a 
tenant of the proprietary body, I fail to see 
how the lambardar who is the representa- 
tive of the collective interest of the pro- 
prietary body can sue to recover it. 

In my opinion the law laid down in 23 
N L R ICO' should be affirmed as sound with 
this explanation that the expression “in 
severalty” used there should be understood 
as meaning “in exclusive ownership”. The 
distinction between the expression “land 
held in severalty” and “land belonging to a 
cosbarer” was pointed out in a ruling of 
the Chief Commissioner reproduced at p. 247 
of C. P. Revenue Manual, Vol ii. When 23 
N L R ICO* was decided the expression " in 
severalty” was understood to apply indiffer- 

IB. 1*24) 11 AIR 1924 Nag 883 : 78 I C 134, Khet- 
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ently to land held in exclusive ownership 
or enjoyment only, although in that case the 


expression appears to have been used in the 
former sense. By an amendment of Ss. 171, 
173 and 175, Land Revenue Act, made in 
1931, lands held in exclusive ownership are 
now put in a category different from those 
held in severalty. In my opinion no useful 
purpose is likely to be served by departing 
from the view taken in that case. In the case 
of a tenant bolding land of several cosharers 
there arose disputes among the cosharers 
as to the right to recover rent or to accept 
surrender. Section 1 R 8 < 2 ) was enacted to 
avoid such disputes. That object would be 
frustrated if the lambardar were allowed to 
deal with such lands after division. Even if 
the lambardar were to recover rents from 
the tenants of such lands he would have to 
hand over the whole amount recovered by 
him to the sole owner of that land. Is it not 
reasonable that the latter should be left to 
recover rents from his own tenants ? 

A question may well arise whether the 
Iprinciple in 23 N L R lOO* would apply when 
[there is no partition involving division of title 
but only an arrangement for separate enjoy, 
ment and appropriation of profits. In M 
N L R ioi‘ it was held that such an arrange- 
ment was binding on the jiurchaser of an 
undivided share. In such a cose also the 
lambardar would be bound to hand over the 
rent collected by him to the particular 

since (as pointed 
out in 14 N L R 101* itself) the lambardar 
docs not cease to bo a cosharor in respect of 
land so exclusively held by the other, the 
tenant of that land will, in point of law, be 
deemed to l>e the tenant of the whole pro- 
pnetary body. Consequently the lambardar 
as the agent of that body will, by virtue of 

Land Revenue Act. be 
entitled to recover the rent. 

Gruer J. — . This reference involves con- 
sideration of the question whether 23 N L R 
ICO has been correctly decided. Relying on 
It the lower appellate Court has dismissed 
the plaintiff s suit in which he os lambardar 
claimed to recover rent of some oxproprie. 
tary occupancy fields held by the respon. 
dent, ^me argument was addressed to us 
about the sense in which the phrase" in seve- 

ralty is employed in 23 n L R ico.* Does 

It mean "separate ownership” or merely 
separate enjoyment” ? Apparently it was 
being used in both senses in this province, 
and the resulting ambiguity called for a rul- 
ing of the Chief Commissioner and amend 
ments of certain sections of the Revenue 
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Act in 1931 by which lands held in exclusive 
ownership are distinguished from lands held 
in severalty. In 23 N L R leo* the expres- 
Sion was more probably used in the sense of 
exclusive ownership although one cannot 
be certain about it. 

Unless s. 188 ( 2 ) (a). Land Revenue Act, 
has altered the position, the arguments for 
bolding that the lambardar is not the land- 
lord in such a case as the present seem to 
me to be unanswerable. The shareholder 
was exclusive owner of the sir land. His 
sale of his share including that land was a 
matter between him and his vendee alone. 
The vendee obtained the proprietary rights, 
1 . c., the sum total of his vendor’s rights 
less the cultivating rights carved out of 
them. He therefore became the landlord of 
the exproprietor. He is the landlord as the 

term is defined in s. 2 (7), C. P. Tenancy 
.•\ct. 

But it is said s. 188 ( 2 ) (a). Land Revenue 
Act, alters all that and makes the lambar- 
dar landlord for all tenancy land in the 
village irrespective of its origin. That, to my 
mind, is to apply the section too widely. 
The section was enacted to give statutory 
expression to the rights and duties of the 
landlord as agent of the whole proprietary 
body, and it should bo confined to tliis. lie 
cannot be deemed to be the agent of a single 
co-sharer so far as the exclusive ownership of 
that co-sharer is concerned. He cannot there- 
fore be deemed even by fiction of law to be the 
landlord of a person who in fact is the tenant 
of the shareholder. He has. no doubt, to 
collect the village profits. But so far as those 
fields are concerned that would bo done by 
taking into account the "rental value” of the 
•ur which is part of the malguzari assets: S. 8, 

^ P. Settlement .\ct. That is not the same 
tbiDg 03 the rent*’ of this land after it bo* 
comes an occupancy tenancy of the oxpro- 
prietor. The rent he may pay may bo more 
or less than the rental value, as the fixation 
of rent is a matter of contract subject to 
control by the Settlement Officer or Reve 
oue Officer : ss. isand lO. C. P. Tenancy Act. 

If the lambardar is landlord of the whole 
village without restriction ho would have 
the right to collect rents from sub-tenants 
and to accept surrenders from or eject ex- 
proprietary occupancy tenants. This would 
be an unwarrantable interference with 
private profits of a shareholder holding exclu- 
81 V 6 i»s8^ion of sir land. The lambardar's 
1 unction R to pay revenue to Government 
and to distribute the profits of the village. 
iJor that It IS not necessary that ho should 
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collect rent from the exclusive tenant of a 
shareholder. So far as I am aware, to hold 
otherwise would be to upset a practice 
which has worked smoothly and been rarely 
questioned even after the enactment of 
B. 188, Land Revenue Act. If the lambardar 
were entitled to collect rents which were 
private profits be would have to re-pay them 
to the true landlord. That would surely be 
a clumsy and unnecessary procedure. 

I have now had the advantage of reading 
the differing opinions of Niyogi and Bose JJ., 
and find myself in agreement with the for- 
mer. Where the land was held in separate 
enjoyment only I agree that, as it still 
belongs to the whole proprietary body, the 
lambardar as their representative would be 
entitled in law by s. 186 (2) (a) to recover 
the rent — although even in that case he 
might in practice allow the shareholders 
to do so. The distinction between the two 
cases was recognized in 35 ALL 27.“' The 
learned Judges there remarked : 

It is to bo noted that this is not a coeo where tbo 
vendor is really the solo owner of the proprietary 
title in the lands which ho holds as sir. There aro 
some such casos. 

My conclusion then is that 23 N L R ICO' 
is correctly decided, if the words "in seve- 


ralty” in it mean "in exclusive ownership" 
but not otherwise. 

Vivian Bose J. — Niyogi J.’s order ol 
reference asks that the case before him be 
heard and decided by a Full Bench, but it 
was agreed at the hearing that the only 
question with which the Full Bench should 
concern itself is whether 23 N L R lOO* was 
rightly decided. We have therefore to con- 
sider the facts of 23 N L R IGO.* They are as 
follows : The plaintiff there, (one G), and 
the defendant B, were cosharers in a village 
in the Central Provinces. B owned an eight 
annas share, and G and two others owned 
the other eight annas. G was the lambardar. 
B was in possession of certain sir fields and 
according to the facts given in the judgment 
she held this sir in "severalty.” In the year 
1028, B sold her eight annas share to one M 
and thus became the exproprietary oceu- 
pancy tenant of these air fields. G then sued 
B for the rent of her holding and the ques- 
tion arose whether G was entitled to sue oi 
M. B pleaded that M was her landlord and 
that he alone could sue. This contention 
was upheld. 

A great part of the argument before ut 
was directed to the meaning of the word 
s everalty” as u sed in the judgment and if 

Ah 27 : 16 I U 899 ; 10 A L J iSI 
(F B), Dcbi Prasad v. Bhagwan Din, 


was argued that much turned upon tliis. I 
do not think it does. But before expressing 
an opinion on tliat 1 will deal with this part 
of the discussion. The learned counsel for 
thedefendant-rosiKiDdent (tlie exproprietary 
occupancy tenant in the case out of which 
tliis reference arises) contended that “hold- 
ing in severalty” meant holding as exclusive 
owner, and he relied on the definitions 
given in Wharton’s Law Lexicon, page 789 
and in Stroud’s Jutlici.il Ifictionary. I^ut 
I do not think it is legitimate to refer to 
these definitions because we are concerned 
here with the Central Provinces Land Reve- 
nue Act where the word "severalty” is used 
as a term of art in a special and restricted 
sense. It has come to actiuiro this special 
meaning for historical reasons. 

When there are two or umro co-owners 
of a village each can hold hind in it in one 
of three ways. In the first place some parti- 
cular plot of land can bo his exclusive i^ro- 
perty to which the otlier cosliarers liavo no 
right or claim and in which they have no 
interest. If there is a partition of tlio vil- 
lage, this piece of property would not bo 
brought into hotchpot and the title of the 
person owning it would he unaffected by the 
partition. He would continue to hold it as 
before. The second ix)S 3 ihility is when a plot 
of land is placed in possession of a particular 
cosharer for convenience of management. 
In such a case the plot is still common pro- 
perty. The title of the other cosharers is 
not displaced but they would not ordinarily 
be allowed to disturb the possession of tlie 
cosharer in iwssession without suing for 
partition. In such a suit the plot would be 
thrown into hotchpot and might or might 
not he assigned to the share of the same 
person when the partition was made. This 
is the kind of possession with which their 
Lordships were dealing in 18 Cal lO^'' and 
the Court of the Judicial Commissioner at 
Nagpur in 14 C i> L R 76-‘ and 14 N L R lOi* 
at page 104. The third possibility is when 
land is held in common without any divi- 
sion by agreement .(express or implied) for 
convenience of management. In that case 
each cosharer would be entitled to joint 
and undivided possession until partition and 
on partition the land would be thrown into 
hotchpot as before. 

These were the three possibilities with 
which the revenue authorities of the pro- 

20. (’91) 10 Cal 10 : 17 I A 110 : 5 Sar 585 (P 0), 
WatsOD Sl Co. v. Ramebund Dutt. 

21. (’01) 14 0 P L R 76, Padmasingh v. Sahadoo 
Sao. 
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vince had to deni when the C. P. Land 
Kevenue Act of issi was passed. That Act 
drew the above distinctions between these 
several kinds of property but did not draw 
them very clearly. It used language which 
was inapt. It used the term "severalty” in 
a sense in which it is not ordinarily under, 
stood in legal terminology. It used the 
word ’belonging” which has no special 
legal signihcance to denote a special legal 
concept. But it did distinguish between 
them. Section 13G-K distingufehed between 
lands held in “severalty” and in "common.” 
Section 136.L dealt with land held in “seve- 
ralty” and S.13C-N with sir land ‘belonging’ 
to a cosharer. It was clear that these 
different terms were intended to denote 
different legal concepts but exactly what 
thedifiFerences were was not properly under, 
stood and so it became necessary for the 
Chief Commissioner who in those days 
presided over the highest revenue Court 
to isroe a ruling to clarify the position. 
This is revenue department ruling No. 5175 
dated 7th December 1895. It is reproduced 
as a note to S.136.N, C. P. Land Revenue 
Act of 1881 in the C. P. Revenue Manuals 
of those days and also as an appendix to 
Revenue Book Circulars VI .5 dealing with 
the partition of mahals and pattis. The 
Chief Commissioner said that the word 
"belonging” used in S. 186 .N must be con- 
strued to mean land held in “exclusive 
ownership,” that is to say in the first of the 
three senses which 1 have set out above. 
He gave illustrations of this kind of owner, 
ship which I need not reproduce, and then 
said ; 

In all the above cases the lands in question have 
ceased to belong to the joint estate and may bceaid 
to belong to the coeharera in posseasion of them. 

He next dealt with the term ‘severalty’ 
and said that it referred to the second of 
the three positions to which I have refer, 
red and the word "common” or “shamlat” 
to the third. This classification held the 
field ^wn to the year 1917 and then the 
Chief Commissioner's terminology received 
legislative sanction in the new Land Reve. 
nue Act of 1917 which replaced the Act of 
1881 . Section 136.K of the old Act was re- 
produced as s. 171 in the new with a very 
slight verbal alteration which did not affect 
^e sense. Before making a partition the 
Deputy Commissioner was told, as before 
to record a proceeding specifying the lands 
he d in severalty.” if any. and the lands 
held in common. This section was fur- 
ther amended in the year 1931 and the 
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Deputy Commissioner was then told also 
to rewrd the lands held in "exclusive owner- 
ship.” But I will ignore this amendment 
at the moment because it was not in exis- 
tence in the year 1927 when 23 N L r 16o‘ 
was decided. I will deal with the law as it 
stood in 1917 when the new Land Revenue 
Act of that year was passed. Section 136.L 
of the old Act was reproduced word for 
word as s. 173 in the new. This was also 
amended in 1931 but the amendment does 
not affect the present position. The point is 
that both sections, the old and the new, 
used the word “severalty.” 

Then followed the counter. part of s. 13G.N 
which had created most of the doubt before 
the Chief Commissioner’s ruling. This was 
reproduced as s. 175 in the new Act, hut this 
time, instead of using the words “belonging 
to any cosharer” (the language of the old 
section), the new section said "which is the 
exclusive property of any cosharer." This 
section was also amended in 1931 but not 
this part of it which in my opinion is cru- 
cial for present purposes. It is clear then 
that the concepts of the terms “exclusive 
ownership.” ’’severalty” and "common” 
which the Chief Commissioner had defined 
in the year 1895 were imported by the Legis. 
lature into the Now Land Revenue Act of 
1917 in the year 1917. All the three terms 
were used, and each was used in a different 
sense, and they were so interpreted by the 
revenue Courts in 13 N L j 46-® at p. 46 
after the passing of the new Act. The 
amending Act of 1931 made no difference to 
this. Indeed if anything it underlined the 
distinctions still further. But we can ignore 
that. It is enough that in the year 1917 it 
was placed beyond doubt by the Legislature 
that the term "severalty” as applied to lands 
affected by the Land Revenue Act, did not 
mean "exclusive ownership." 

Whether that was the sense in whicli the 
term was used in 23 N L R igo‘ I do not 
know. In the ordinary way I would have 
had no doubt. I would have been clear that 
It -must have been used in the sense in 
which, as I see it, the Legislature had 
intended it to be used. But unfortunately 
the two learned Judicial Commissioners who 
decided 23 N L R 160* used the term in the 
sense of exclusive ownership in two previous 
decisions, namely a i r 1921 Nag 381 '' 
air 19 ^ Nag 326“ and again in A I R 1928 
Nag 229, BO it is possible that they also 
u sed It in that se nse in 23 n L R 1G0.‘ But 

18 N L J 46. Kasbi^T^aad v. 
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however that may be it makes no difference 
in the view I take. Whether the term was 
meant to indicate exclusive ownership or 
not, I think with respect, either way, that 
23 N L R 160^ was wrongly decided. The 
decision turns wholly on the difinitions of 
“landlord” and “tenant” given in the Ten- 
anoy Act. And as regards S. 188 ( 2 ), Land 
Revenue Act, (which in my opinion is cru- 
cial) it was set on one side as not applicable 
because “the Act makes the lambardar the 
landlord only in respect of such land as the 
body of proprietors whom he represents is 
the landlord of.” With the utmost respect 
1 do not think that that is so. 1 think it 
would have bean so under the law as it 
stood before the Act of 1917 was passed, but 
in my opinion that Act has effected a radical 
alteration in the position of the lambardar 
which alteration has completely changed 
the old law. In argument the matter was 
also put somewhat as follows. It is permis- 
sible for one of several cosharers in a mahal 
to own sir land as his exclusive property. 
If it is his exclusive property, then the other 
cosharers have no rights of any kind in it, 
and it cannot be made the subject-matter 
of a partition between them. If that is so, 
then the lambardar who represents the co- 
sharers as a whole in respect of their com- 
mon property cannot bo the statutory agent 
of this cosharor in respect of this item in 
which no other cosharer has any interest. 

This sounds logical enough but in my 
opinion it overlooks the peculiar nature of 
malguzari tenures under the Central Pro- 
vinces Land Revenue and Tenancy Acts. 
The malguzar in this 'province has not got 
the ownership of the land : that vests in 
Government. It has always vested there and 
is still there. Government has never parted 
with that fundamental right, and because of 
that S. 56, Land Revenue Act, states that 
all land, to whatever purpose applied and 
wherever situate, is liable to pay revenue 
to Government, and that neither length of 
occupation nor any grant made by the pro- 
prietor shall release such land from this 
liability. I have dealt with this at length 
in the opinion given by me in the Full Bench 
case reported in i L R 1940 Nag 348^^ at page 
371. This fundamental concept results in 
queer repercussions and has emboldened the 
Legislature to impose liabilities and make 
conditions in order to facilitate the collec- 
tion of Government revenue which it would 
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probably not have imposed upon a true 
owner of the soil. I will examine first the 
Land Revenue Act, as it now stands because 
primarily that is what we are bound by. 
And here it is necessary to hear two things 
in mind. The first is that in these matters 
we are dealing with fictions and not with 
realities. The law says that for these pur- 
poses Courts must “deem" the lambardar 
to be the landlord whether he is so in fact 
or not. The second is that though the Land 
Revenue and Tenancy Acts speak of land- 
lords and tenants the words aro used as 
terms of art to denote special concepts and 
that the so-called landlord is not x-eally a 
landlord as ordinarily understood, nor is tlxe 
so-called tenant a tenant. 

I have been at pains to stress this in the 
opinion recently delivered by me (with 
which my learned brother Niyogi •). did not 
wholly agree and with which my Lord the 
Chief Justice agreed only as to the conclu- 
sion without committing Iximself to the 
reasons given by me) in the Full Bench case 
in I L R 1940 Nag 318^^ at pp. 364 and nc5 
and at 370-377 to which I have already 
referred ; and I may here also refer to Jl 
Cal 926'^* at p. 938, where their Lordships of 
the Privy Council deal with another Indian 
Act in which the terms “landlord" and 
"tenant” are used in a special sense. I feel 
that we are likely to be led astray when 
dealing with these tenancies unless we 
place the ordinary law of landlord and 
tenant on one side and concentrate on the 
very special and exceptional conditions 
which the Land Revenue and Tenancy Acts 
of this province impose on both the “land- 
lord” and on the "tenant.” As I said before 
these Acts create very special tenures which 
are unknown to the ordinary law and pre- 
scribe in detail the rights, remedies and 
liabilities of the very special type of “land- 
lord” which they create and the very special 
kind of “tenant.” We have therefore to look 
to those special laws at every step and not 
to the ordinary law. I have little doubt 
that the real landlord of the esproprietary 
tenant is the transferee. I have little doubt 
that he is the person of whom the tenant 
holds his land and to whom but for a con- 
tract to the contrary he would be liable to 
pay the rent. I have little doubt that the 
transferee fulfils the conditions specified in 
the definition given in the Tenancy Act. 

I have no doubt that under the ordinary 

24. (’14) 1 AIR 1914 P 0 111 ; 23 I C 632 : 41 Ca) 
926 : 41 I A 91 (PC), A. H, Forbes v. Maharaj 
Bahadur Singh. 
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law the landlord is the person entitled to sue 
the tenant for rent and not another. That 
is a commonplace. But we are not dealing 
here with thoordinary law. The Legislature 
has abrogated that and for reasons which 
I consider sound and just, but whether good 
or bad, has imposed special conditions, and 
it is to those special conditions that we must 
look. 

The relationship of landlord and tenant 
is ordinarily founded on contract but in 
these cases though that is one of the ways 
in which these special “tenancies” can arise, 
the moment the contract is made the law 
tears it up and not a term of it can be given 
effect to. Thereafter the relationship be- 
tween the parties is not governed by con- 
tract but by the special rules and laws which 
the Land Revenue and Tenancy Acts have 
made for those very special and exceptional 
tenures. One of these laws relates to the 
very special position assigned to the lambar- 
dar. Section 2 (c). C. P. Land Revenue Act. 
says that : 

■Lambardar' m&ans the proprietor of a mabal 
appomtod to discharge the duties impo<;ed on a 
lambardar by this Act. 

The appointment is made by the revenue 
authorities under s. 187 and once made no 
civil Court can question it. Its jurisdiction 
in this respect is expressly barred by s. 220 
of the Act. It is true the revenue autho- 
rities are directed to select one of the “pro- 
prietors” for this purpose but they alone 
can decide whether a man is a “proprietor” 
for these purposes or not. Even if they 
select a man who is not a proprietor accord- 
ing to the view of the civil Courts, the civil 
Courts cannot interfere or question the 
appointment. Their right to do so is taken 
away in express terms. Section 220 (p) says 
they shall not interfere : see also 3i n L R 

Sup i82®atp. 187 . It is relevant to point out 

at this stage that though the lambardar is 
ordinarily regarded as the agent of the pro- 
pnetary body he is not so in any strict sense 
of the term. Agency is a matter of contract, 
it 18 a matter of consent and mutual agree- 
ment between the principal and the agent, 
ihe scope and nature of the agency depends 
upon what is agreed between the parties. 
Not so here. The cosharers can protest as 
vigorously as they please. They can decline 
to agrw to the appointment. It will make 
no difference if the revenue authorities 
choose to disregard their wishes and appoint 
the man against their will. Then again the 
^harers, and indeed the man himself, may 
desire to delimit the scope of his authorit^ 
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but that also would make no difference. 
The Act sets out the exact nature of his 
duties and the extent of his rights and 
liabilities. It defines with precision what he 
may and may not do. Such a man is not an 
agent in any ordinary sense of the term. It 
is convenient to refer to him as a statutory 
agent and it is true that he represents the 
proprietary body (even though it be against 
their express wishes and consent) for certain 
statutory purposes, but in truth and in fact 
he is not an agent at all. He is a person 
clothed with authority by statutq and 
empowered to carry out certain statutory 
duties, and unless we recognize this clearly 
I fear we may go astray. I stress this 
because it is here that the law has, in my 
opinion, been so radically altered by the 
Land Revenue Act of 1017. My Lord the 
Chief Justice and I had occasion to deal 
with this from another aspect in F. A. No. las 
of 1935-® and I reproduce the following 
passage from our judgment : 

The dchuition of lambardar given in the Land 
Revenue Act of 1881 is that he isi the person 
appointed to represent the proprietary body ‘Mn its 
relations with the Government": beyond that no 
statutory recognition was aBordod him and ho was 
merely looked upon as a sort of customary agent of 
the proprietary ^dy : 11 N L R 16116 atp. 1G8. 

One result of this was that his powers, except in 
his dealings with Govornroont, could bo withdrawn 
and the proprietors oould, when they so cboso, ap- 
point another man, not the lambardar, and not 
oven a proprietor, to represent them in all matters 
unconnected with Government : see 10 N LR93.I* 
Also that when there were more lambardars than 
one the consent of all bad to bo obtained to invest 
their action with validity unless the propriolora 
made some express or implied arrangement to the 
contrary : 12 N L R 24.1« Now ho is to bo doemcil 
the proprietor for certain purposes, the landlord 
for others, and a statutory agent who cannot bo 
removed except by the revenue authorities and 
whose powers cannot bo abrogoted for still others. 

I still adhere to that view. The effect of 
the old view was that the cosharera could 
put an end to the lambardar ‘s powers by 
Mmmon action amongst themselves. Thus, 
if they partitioned privately, then each be- 
came the solo landlord of bis patti and the 
lambardar was completely excluded. In ad- 
dition to the rulings cited above, this view 
was taken in two cases which boar a closer 
resemblance to the facts of the present case, 
namely, 12 c p l R at p. G9 and A i R 
1022 Nag 120 . 2 ^ Bub now the position is 
quite differe nt. The lambardar has been 

Nag 287 : 189 
Prasad v. Itwar Singh. 

• ( 99) 12 0 P L R 66, Cbandrabhan v. Doo Bao 
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given a statutory status by the new Act 
which no one can shake, and if tho Legis- 
lature chooses to say that in respect of 
these special and peculiar tenures which it 
has created the lambardar is to be deemed 
the landlord for certain purposes, even of 
land in which he has no proprietary inte- 
rest, no one can do anything about it, 
especiaHy as even under the old law the 
cosbarers could have appointed such a per- 
son to deal with matters which did not 
directly concern Government by private 
agreement amongst themselves. 

Consider this example. Take the case of 
a lambardar who sells all his interests in 
the mahal to another. What happens? lie 
does not cease to be the lambardar, and 
therefore “the landlord," simply because he 
no longer has any sort or kind of interest in 
the mahal and possesses no land in it. He 
continues until somebody else is appointed 
in his place. That is the effect of s. -2 (G) and 
is what was decided in A I li 1028 Nag 123’’’ 
and in A I R 1930 Nag 210.^“ 

Take another example. Consider a case 
in which the mahal is imi>erfectly parti- 
tioned into pattis. Tho lambardar continues 
to exercise sway over the entire mahal not- 
withstanding the partition even though be 
may have no interest whatever in some of 
tlio pattis and may hold no land in them. 
IIo continues until is removed under 


s. 1^9. This was decided by a Full Bench of 
tho Nagpur Judicial Commissioner’s Court 
in 31 N L R sup 132,^ and if I may say so 
with respect I think the decision was right. 
Indeed it was conceded during the argu- 
ments that this would bo tho position but 
it was contended that that is only a tern- 
porary expedient. It may be, bat neverthe- 
less the expedient holds good until, as the 
learned Additional Judicial Commissioners 
remark, the lambardar is removed under 
S.189. After all tho remedy is simple. All 
that a party affected has to do is to apply 
to the Deputy Commissioner to have any 
partition or division privately effected, re- 
corded and recognized under s. 47 (2), I^nd 
Revenue Act, road with ss.CG, 77 (i) (a) and 


IOC (g), have a new patti created and have a 
new lambardar appointed. The definition ol 
patti has been enlarged in the new Act ic 
order to enable this to be done. Originallj 
it was confined to lands allotted to a co 
sharer by an imperfect partition mad( 
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under the Act. Now it is wide enough to 
include pattis formed by private partition. 
Even under the old Acts the right of co. 
sharers to effect private partitions among 
themselves by common agreement was re- 
cognized and upheld ; see 7 C P L R 54,^'^ 
7 C P L R 137,’’* 12 C P L R GO*'* at p. 09 and 
AIR 1922 Nag 120 .-' Now the matter is 
even clearer. If then with these simple 
remedies to hand a cosharor does not choose 
to exercise these rights, or if he prefers to 
have the lambardar do his work for him 
(and it may well bo that he does), why 
should the tenant of all persons bo allowed 
to object? What does it matter to him w’ho 
he pays his rent to provided ho does not 
have to pay twice over? 

The opinion of a member in cliargo is 
irrelevant in construing an .\ct and I have 
reached my conclusion on an analysis of the 
Act itself, but it is gratifying to note that 
the view I take about tho radical alteration 
in the lumbardar’s position under tlie new 
Act is shared by that very able and o.xpori- 
onced administrator Mr. II. A. Crump who 
piloted the Land Revenue Bill througli the 
local Legislative Council. In his Statomout 
of Objects and Reasons lie said : 

The present dcGnition of ‘lambardar’ is umioces- 
sarily narrow. The lambarciar's duty is no doubt 
primarily to p;iy the revonuo, but it is not necos- 
saty to limit his representation of the proprietary 
body to ‘relations with Govornmeut’. The ten- 
dency of cosbarers I to insist ou their rights of 
separate management of their pattis is sometime- 
both inconvenient to Government and bad for the 
village, aud it is necessary to emphasise and 
strengthen the position of tho lambardars. 

But to continue the analysis of the Act, 
S. 188 ( 2 ), Land Revenue Act, sets out the 
powers with which the lambardar is clothed 
by tho Legislature. And the first of these 
is this. The Act says that ho shall “be 
deemed to be the landlord within the mean- 
ing of tho Central Provinces Tenancy Act 
1898.” 

Now what is the force of tho word 
• “deemed"? I do not think there can be any 
doubt, but if there is, it is resolved by their 
Lordships of the Privy Council. They state 
in 54 Bom 210^’ at p. 223, 

Now when a person is ‘deemed to be’ something, 
the only meaning possible is that whereas he is 
not in reality that something the Act of Parlia- 
ment requires him to be treated as if ho were. It 
follows that although the High Court was per- 

30. (’94) 7 C P L R 54, Thakur Hazarislngb v. 

Jagatsingh. 

31. (’94) 7 C P L R 137, Babusingh v. Jaitlal. 

32. {‘30) 17 A I R 1930 P C 54 : 121 I 0 632 : 

64 Bom 216 : 67 I A 49 (P C), Commissioner of 

Income-tax, Bombay Presidency v. Bombay Trust 

Corporation, Ltd. 
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fectly right in holding that if section 42 (of the 
Income-tax Act) stood alone *agont' in that sec- 
tion would mean an agent in actual receipt of the 
prohts or gains which were to bo assessed, they 
failed to appreciate that S. 43 puts the person who 
comes within its term artificially into the position 
of the agent and of assessec under S. 42. 


So also here. The Act tells us that though 
the lainbarclar may not be the real landlord 
Courts must disregard the reality and resort 
to a fiction, at any rate for tho purposes of 
S. 188 (2), and put him artificially into a 
position whicli he does not really occupy. 
Even though another man may in truth 
and in fact be the real Lindlord the Court 
is told to ignore that fact and to look upon 
the lambardar as the rejil man and treat 
him accordingly. Tlie meaning given to ‘land- 
lord’ in the C. P. Tenancy .^ct of 1893 is 
the person of whom a tenant holds land, and to 
whom tho tenant is, or but for a contract would 
be, liable to pay rent for such land. 


(The definition in the new Tenancy Act 
of 1920 is the same but that is by the way.) 
Therefore S. 188 ( 2 ) (a), L-and Revenue Act, 
tells us that even though the tenantactually 
holds land of another person and is, or but 
for a contract would be, liable to pay rent 
to him, we must ignore these facts and 
treat the lambardar as the person of whojn 
the tenant holds land and to wliom he is, 
or but for a contract would be, liable to pay 
the rent. If that is so, and I can see no 
escape from the clear words of tho Act, 
I find it impossible to hold that Courts can 
refuse to idlow tho lambardar to sue, what- 
ever tho realities may be. If tho Courts 
must regard him as the person to whom 
the tenant is bound to pay his rent I find 
it difficult to see how they can refuse to 
allow him to sue for the rent when it is 
not paid. 

But to continue. How far does the lam. 
bardar's power extend ? Section 188 ( 2 ) says 
that he shall be deemed to be the landlord in 
the mahal or patti for which he is appointed. 
It he is the l&Ddlord» then there cannot bo 
another landlord for these purposes. If he 
is the person to whom the tenant is bound 
to pay the rent, then ho alone can sue, and 
all we have to see is whether the land in 
r^pect of which the rent is due and in rela- 
tion to which the tenancy arises is situate 
within the mahal or patti to which the lam. 
bardar in question is appointed. 

What then is a mahal and what a patti? 
Here again we turn to the definitions. Mahal 
18 defined in 8.2 (8) (a) as 
any area, not being a malik-makbuia plot or a 


I gather that the plot of land with which- 
23 N L R 160* was dealing was not seiMi. 
rateiy assessed to land revenue, and it is 
clear that it was not a malik makbuza 
plot, therefore it must have been a part of 
tho mahal (unless there were i)attis, and 
that does not seem to have been the case) 
for which G had been apiwintod lamhirdar. 
If that was so, then clearly, as I see it, G 
was the person entitled to sue for the rent. 

Turning next to tho definition of patti we 
find it defined in s. 2 ( 12 ) as “the lands in a 
mahal held by any cosharer or body of 
cosharers in separate ownership.” 

At first sight this appears to lend some 
support to the view taken in 23 N L U ico.* 
It will be remembered that tlio reason why 
s. 188 ( 2 ) was placed on one side was because 
according to the view taken there “the Act 
makes tho lambardar the landlord only in 
respect of such land as the body of proprie- 
tors whom be represent is the landlord of.” 
But oven so, if a is appointed the lambar- 
dar of a mahal, then however wrong that 
appointment may be, and however many 
pattis there may be in the mahal he re. 
mains, as I see it, tho landlord for that 
mahal. Therefore all that is left is to see 
whether tho laud in question falls within 
that mahal. And that is what tho rulings 
which I have cited above hold. 

Now there can, jn my opinion, bo no 
doubt that the sir land of a mahal forms 
part of tho mahal whether it be held in 
exclusive ownership or in severalty or in 
TOmmon, and whether tho mahal bo divided 
into pattis or not. The test under tho defi- 
nition of a mahal is to see whether tho land 
is separately assessed to land revenue, and 
we find from S.8l that only throe units are 
separately assessed, namely, estates, mahals 
and malik-makbuza holdings. We also find 
from 8. 5G that all land is liable to the pay- 
ment of land revenue unless it has boon 
expressly exempted, and even in the ease of 
exempted lands a camil jama, that is, the 
amount which would bo payable but for tho 
exemption, has to be recorded : see s. 73 ), 

It follows that sir land is also liable to tho 
payment of land revenue whether it is tho 
separate and exclusive property of one of 
the cosharors or not. Under s. 82 tho assess- 
ment is offered (i) in the case of an estate, 
to the proprietor, ( 2 ) in the cose of a mahal, 
also to the proprietor unless there are more 
than one, and in that event to the lambar- 
dar, and (8) in the case of a malik-makbuza 
bolding, to the malik-makbuza. It follows 
from this, and from s. 81 , that sir land fs 
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not separately assessed, and that the share 
of the revenue recoverable from it is in- 
eluded in the lump sum to which the mahal 
as a whole is assessed; also that no separate 
assessment is offered to a cosharor having 
exclusive possession of a plot of sir land 
as it is to the malik-makbuza. Therefore 
even in respect of sir plots which belong 
exclusively to a cosharer the lambardar re- 
presents that cosharer and accepts the as- 
sessment on his behalf even though he has 
no right or interest of any kind in the plot. 
If then he can represent these persons in 
their relations with Government there is 
no reason why he should not also do so in 
their relations with tenants. 

The truth of the matter is that though 
the status of malguzars as farmers of re- 
venue has been considerably blurred by the 
passage of time and by the various modi- 
fications introduced by the Legislature from 
time to time, fundamentally it has remained 
the same, and whatever rights they may 
have been given and whatever privileges 
they may have acquired, they have all 
been subject to their fundamental obliga- 
tions in respect of the collection of Govern- 
ment revenue. That fundamental conception 
underlies everything and it explains much 
which on the face of it appears absurd and 
incongruous. Viewed in this light, matters 
which seem obscure in the relations of the 
so-called landlord with his so-called tenant 
and of the lambardar with both become 
easier to understand. Under s. iflft (2) (a) 
the lambardar is deemed to bo the landlord 
within the mahal or patti for which ho is 
appointed, and under sub-clause (b) it is ho 
who has to collect the village profits and, if 
necessary, to institute suits to enable him 
to do so. Now the rent payable by the 
tenants of the mahal or patti is part of the 
village profits. Therefore it is the lambar- 
dar who has to collect them and it is to 
him alone that the tenants need and indeed 
must pay. The reason why ho is given 
those powers is because he is the man who 
has to pay Government its quota of the 
land revenue from the profits so collected. 
That he does so in practice and sues for ar- 
rears in all ordinary cases is beyond dispute 
and his right to do so has never been ques- 
tioned. Unless therefore this right is in- 
herent in the nature of his office the only 
other source from which his powers can be 
derived is 8 . 188 (2) (b) 

An indication of the nature of those 
village profits is to bo obtained from 8 . 8 , 
Central Provinces Settlement Act. which 
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says that the "malguzari assets" of a mahal 
include "the rents of holdings fixed by a 
settlement oflicer.” It is true the term 
used is "malguzari assets" and that these 
assets may not cover as wide a field as 
the village profits, but unless the matters 
included as the malguzari assets are in- 
cluded in the term "village profits" there 
will 1>0 very little left for the tnalguzar to 
recover, so little indeed that it will Iw 
impossible for him to pay the land revenue. 
The rent collections usually form by far tlie 
largest item in the lambardar’s accounts, 
and in the very nature of things, village 
economy being what it is, that must ho ho. 
There is also an intimate connexion ho. 
tween the lambardar, the rental colle<.‘- 
tions and the assessment of the land revonua. 
Section l. Settlement Act, says that that 
Act shall be construe<l together with the 
C. P. Land Jievenue and 'I'enancy .Acts 
and states that in so far as it relibes to 
land revenue it shall bo deemed to ho a 
part of the Land Revenue Act of l.*i7 and 
in 80 far as it relates to tenancy it sIjkII ho 
deemed to bo a part of the 'I'enancy Act of 
1020. Section 0 states that the land revonuo 
assessed on a malial shall be 50 per cent, 
of the malguzari assets of such mahal. And 
we know from S. J.ss(i)(a), Land liovenue 
Act, as well as from 8 . 128 that one of the 
duties of the lambardar is to pay the land 
revonuo to Government and that if it is not 
paid it can bo recovered from him UD<ier 
K. 125 as well as from the other eosbarers. 
Seeing therefore the intimate connexion 
which there is between the land revenue 
and the malguzari assets, and seeing that 
the bulk of these assets usually consist of 
rent collections, and seeing that the lambar- 
dar has to pay the revenue, I tliiuk it is 
legitimate to infer that ho has been given 
the right under S. 188 (2) (c) to collect that 
part of the assets which constitutes its maiu 
item. 

I think that fundamentally the reluctance 
of the learned .Additional Judicial Commis- 
sioners in 23 N D R 1G0‘ to give effect to the 
plain language of S. 188 ( 2 ), Land lievenuo 
Act, is grounded in an unexpressed fear of 
perpetrating a two-fold injustice, that of 
exposing the unfortunate tenant to a double 
liability for rent, and tliat of depriving the 
unfortunate transferee who is the real land- 
lord of the fruits of his purchase. I think 
with respect that both fears are ungrounded. 
Under the view I take the tenant would 
not have to pay twice over because if lie 
pays to the person appointed by the law to 
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collect his rent, his obligation is discharged 
just as effectively as it would be if he paid 
to an agent expressly authorized by the 
landlord in that behalf. And as for the 
transferee, the fiction imposed by the law is 
not to be carried further than the Act war- 
rants. The lambardar is not to be deemed 
the landlord for all purposes but only for 
the special purposes indicated in the Act. 
Once wo travel beyond that, then we leave 
the realm of fiction and enter a world of 
realities. We are at liberty to face facts 
again. This means that the relations of the 
cosharers inter se (including of course those 
of the transferee who by reason of his pur- 
chase is now one of them) and their rights 
and liabilities as between themselves are 
regulated according to the ordinary law and 
not according to some statutory fiction. 

I will illustrate what I mean by a concrete 
example. Let it be a^umed that there are 
four cosharers in a mahal and that one of 
them is the newly acquired transferee of a 
sir plot which was held in exclusive owner, 
ship by the transferor. And let it beassumerl 
that the revenue authorities have appointed 
only one lambardar for the whole mahal and 
have not appointed a soiiarato lambardar for 
the separate patti which this sir plot held 
in exclusive ownorsliip may constitute. Let 
the total village profits of the mahal, after 
deducting the costs of collection, the land 
revenue, and other items of expenditure, bo 
X. and let the rent fixed for the sir plot in 
(juestion bo V. Then the matter will work 
out thus. The lambardar will collect the 
rent Y from the ex. proprietary tenant and 
he will pay over to the transferee, not 1/4 
of X plus 1/4 of Y (which is what a person 
holding in "severalty” would get in such 
circumstances), but 1/1 x plus the whole of 
T. This infiicts no hardship or injustice on 
the transferee. It gives him his entire dues. 
It preserves to him his rights intact and at 
the same time protects the tenant and 
simplifies the task of village administration. 
The only difference it makes to anybody is 
that it changes the agency of collection. In 
my opinion this is the only reasonable way 
to view those sections. If not, either the 
unfortunate ex. proprietary tenant is exposed 
to a doable action for rent, or. if ho is saved 
from that, then the unfortunate lambardar 
is mfvde powerless to make a part of bis re. 
coveries without in any way being relieved 
of his obligation to Government. In my 
opinion it is no use saying that he can sue 
the transferee. That is not the quick power- 
lul remedy which the Act gives him. More. 


over, if the transferee has no land and is 
otherwise a pauper, it would be pointless to 
sue him. 

The other view would open up an easy 
way for a needy proprietor in exclusive pos- 
session of sir to evade his obligations. All 
he would have to do would be to transfer 
his holding to an obliging relation who had 
DO money of his own and then refuse to 
pay either rent or revenue. The relation 
would refuse to sue and would refuse to eject 
him. The lambardar would have to pay 
Government and would have no remedy left 
over except the doubtful one of sending the 
transferee to a civil jail and of having to pay 
for his upkeep while there. It would create 
an impossible situation. Apart from this, t 
can see nothing fantastic in the idea of a 
man who has no interest in the land being 
appointed an agent for the collection of 
another man’s rent. It is true that that does 
not make him a landlord but then he is nob 
the landlord anyway ; he is only deemed to 
be one for certain specified purposes. The 
whole thing is a fiction. Once it is realized 
that this is by far the easiest way for Gov- 
ernment to get its revenue collected, then 
there is no reason why the Legislature 
should not introduce these fictions and im- 
pose terms of this nature on persons who at 
bottom are mere farmers of the Govern- 
ment revenues, however, much their status 
and dignity may have been enhanced in 
other ways. In my opinion 29 N L R IGO^ 
was wrongly decided and should bo over, 
ruled. 

R.K. Itcference answered^ 
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Stone C. J.. Grille. Niyogi. Gruer 
AND Vivian Bose .T.I. 

Jagniram Prcmsnkh Firm 

Decree-holder — Appellant 
v. 

Qanpati Damaji and others — 

J udgmenl -debtors — Rospoudonts. 

, Misc. Appeal No. 2G2 of 1936, Decided on 
21st November 19-10, from order of Addl. 
Diet. Judge, Yeotmal.D/. 18th August 1936. 

••(a) Civil P. c. (JOOS). Ss. 2 (5) and J6 — 
Courts m Derar arc not foreign Courts ia British 
Jiiflm vice versa. fPot I'uH Dench; Ndyogi 
J.t Contra), 

(Vox Pull Courts io Donr ^Tbicb bftvo 

b^n GstaUishod or contlnuod by tbo authority o( 
tbo Govcrnor*Genoral in Council aro not ''foreign 
CourU" within the meaning of the Code of Civil 
Procoduro in British India and vice versa \ C(X$6 
law diseuwds [p 44 0 1; P 45 0 1] 
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(Per Nii/ogi JJ- The Berar Courts are British 
Courts but DOt British Indian Courts add as such 
thev are loreign Courts. The British Courts do not 
pos'sess the inherent authority to adjudwate on a 
patter .iating to property ] 

•fbj Juris<iiciion—Jiule that froperiy muil he 
icithin IcrritcriQl jurudiciion can be uonra (ler 
Full Bench; Fiyogi J., Co«^ra.> 

rPer Full Bench) — The rule limiting the terri- 
torial jurisdiction of Courts to property situate 
within their territorial limits can bo validly waived 
by submissioD. [P 44 C 1 : P 45 C IJ 

rPer A’iyofli J..) — The parties cannot by their 
mutual consent nullify 8. 16, Civil P. C., so as to 
confer jurisdiction on a British Court which the 
law itself refused to do. If the Court has inherent 
jurisdiction the irregularity in the cxcrciso of it will 
be cured by submission, but if it has no inherent 
iurisdictioD submission cannot validate its judg- 
ment. [P 49 C 2 ; P 60 C 11 

•(c) Civil P. C. (1908). S. 21 — S. 21 is not 
limited to appeals and r<i'ision in same suit. (Vet 
Full Bench; Niyogi J., dissenting). 

(Per Full Bench)— The rule embodied in 8. 21, 
Civil P. C., is not limited to appeals and revisions 
in the same suit. [P 44 C 1 ; P 45 C 1] 

fPor Nit/ogi J.)—An objection on tbe ground of 
the absence of the inherent jurisdiction can bo 
raised for the first time iu appeal or in second ap- 
peal or in Letters Patent appeal or in revision or 
in an appeal after remand or even in the course of 
arguments bclore the Privy Council and also in 
execution proceedings of the same suit : Case law 
referred. tP 60 C 1, 2J 

••(d) Civil P. C. (1908), Ss. 2 (5), 16, 17 and 
21— British Indian mortgage decree with respect 
to Berar property and Brxlnh Indian property 
ffin be executed in Berar — No suit on British 
Indian judgment is necessary. (Per Full Bench: 
Niyogi J., contra.) 

(Per Full Bench) — A mortgage decree obtained 
in British India in respect of property situate in 
Berar as well as within the local limits of tbe 
Courts iu which tbe suit is instituted can bo exe- 
cuted in Berar as it stands without the necessity of 
suing again upon the British Indian judgment. 

[P 440 1 : P 45 C 1] 

^Per Uiyogi J.)—k mortgage decree obtained in 
British India in respcctof property situate in Berar 
(out of British India) is incapable of being executed 
in any Court in Berar, nor can a suit be maintained 
on the basis of the judgment of a Court in British 
India, which is null and void. The only course loft 
is to institute a fresh suit in the Court in Berar to 
enforce that mortgage. [P 62 C 1] 

il. R. Bobde and R. N. Padhye — for Appellant. 

.4.V. Kharo, W.B. Pendharhar and S. P.Oole, 
and T. P. Naik — for Respondents 1 and 5, 
respectively. 

Order of Reference. 

Stone C. J., and Vivian Bose J. — 
A preliminary objection is raised here 
which must, we think, fail. The appeal 
arises out of proceedings in execution of a 
decree obtained in the Court of the Addi- 
tional District Judge, Wardba, upon a mort. 
gage executed by tbe judgment-debtor in 
favour of the decree-holder. Tbe mortgage 


conjprised property situate in Wardha in 
the Central Provinces and also property 
situate in Yeotmal in Berar. The suit was 
brought in the Wardha Court and the decree 
was against both sets of property. It was 
for foreclosure. After the decree-holder had 
obtained possession of the Wardha estate the 
decree was transferred to the Court of the 
Additional District Judge at Yeotmal for exe- 
cution in respect of the \eotmal property. 
The judgment-debtor thereupon raised an 
objection and contended tlmt the decree was 
a nullity in so far as it allocted the lierar 
property because Berar was foreign terri- 
tory and so no Court in British India liad 
jurisdiction to entertain a suit in respect of 
property situate there. The objection was 
allowed by the Yeotmal Court and execution 
refused, so tlio decree-holder has api>ealed 
here. At the same time, in order to have 
two strings to his bow, lie has also instituted 
a separate suit in tbe Yeotmal Court upon 
his judgment for foreclosure of tlie Berar 
property. 

The learned counsel for the judgment- 
debtor respondent contends that the decree- 
holder having done this has either accepted 
the soundness of tlio lower Courts linding 
or has elected to pursue the other remedy : 
in either case he cannot continue this appeal 
so long os the separate suit is in being. He 
must withdraw either tlie suit or tlie appeal. 
We agree that it would be uudesirahlo to 
have both proceedings going on at the same 
time as that might lead to conflicting deci- 
sions. bub we cannot agree that it is either 
illogical or wrong for the decree-holder to 
do bis utmost to safeguard his own position. 
If he were to fail liere, a separate suit on 
the British Indian judgment would ho the 
right remedy, but it might well be that by 
the time tlie appeal was decided the limita- 
tion for that would have gone, consequently 
the appellant decree-holder was well within 
his rights in instituting that suit at an early 
opportunity. Of coui-se that suit ought, as a 
matter of practical convenience, to bo stayed 
pending the decision of this appeal, and that 
we gather has been done, but that is no Ijar 
to tbe prosecution of this appeal. Tlie pre- 
liminary objection therefore fails. 

On thp merits we do not think tliat the 
lower Court is right. We are prepared to 
agree, in accordance with the bull Bench 
decision in .“li N L R sup 57^ that in ceitaiii 
special and exceptional circumstances tlio 


1.(’86) 23 A I R 1 I 986 N.ag 1 ; ICl I C 877 ; 81 
N L R Sup 67 (F B), Murlidhar v. Gorakbtam 
Sadburam. 
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executiDg Court can question the jurisdic- 
tion of the Court which passed the decree 
under execution on the ground that it is a 
complete nullity ; and we are further pre- 
pared to :iccei>b the decision of another Full 
Bench of the Judicial Commissioner’s Coart 
N L R sup 43^) that in general, (though 
not in this particular case), Courts in Bri- 
tish India lack territorial jurisdiction in 
respect of property situate in Berar. But 
i>eyond that we are not prepared as at pre- 
sent advised to go. With the utmost respect 
to the learned Judicial Commissioners who 
decided the earlier Full Bench (the later of 
the two just cited) we cannot agree that 
that concludes the matter. In our opinion 
want of territorial, as opposed to inherent 
jurisdiction is nob a fatal defect to a suit. 
It is only an irregularity and it is curable. 
Section Civil P. C.. states that : 

1^0 objectioD as to tbo placo of suiog shall be 
allowoil (ly auy appellate or rovisional Court unless 
such objection was taken in the Court of first 
fnstanre at the earliest possible opportunity and in 
all caw* where issues are settled at or before such 
settlement and unless there has been a confluent 
failure of justice. 


This makes it clear that want of terri 
torial jurisdiction is nob one of those defect; 
which renders the Court so totally void o 
j*ower 06 to make its decree a nullity; ant 
wo gather this from K. ih as well. Whet 
there IS want of inherent jurisdiction nothint 
can cure it, neither consent nor waiver noi 
estoppel. As opposed to this, the wronj. 
place of suing is such a trivial defect that 
not only must it be ignored unless objoctioc 
is taken at the earliest {Kissible opportunity 
hut even if it is taken then and overruled 
texcopt where the order is set right at onoe 
by a higher tribunal) the objection cannot 
be rejieated at a later stage unless there has 
been a conse<iuent failure of justice. The 
word connecting these two phrases in S.Qi 
IS and” and not "or.” 6’ee in this connexion 
4:2 ALL 74 at p. 76, 49 Cal 87* at p. 41 and 

^ Lah 16« 

which deals with a corresponding provision 

i n 8 . 11 , Suits \aluation Act, relati ng to the 

^ 350 : 1S9 10 789 : 81 

3. (’19) 6A1R 1919 All 82:62 IC 801 • 42 All 7417 
AW 1084. Nund Klahore v. Abdur Rahman 

5# (*29) 1C A I R 1920 Nm 78 : 110 I n niK - ok 
N L B 104, Mokunda. .“moM™ ^ ° 

AIR 1929 Lah 609 : 128 I 0 122 • 11 
^^16 : 84 P L R 406, ahaak.r N.4h riJJ 


pecuniary jurisdiction of the Court. The 
earlier Full Bench, 3i N L R Sup 43* conai- 
ders that S.21 does not apply for two rea- 
sons : ( 1 ) because it relates to domestic 
tribunals and not to "foreign Courts," (p. 53 ), 
and ( 2 ) because s. 21 is confined to appellate 
and revisional tribunals having jurisdiction 
over the Court in which the defect occurred 
and does not extend to a Court dealing with 
the question in a separate suit (page 54 ); and 
this reasoning would extend to execution 
proceedings in the same suit as well. With 
the utmost respect we are unable to agree. 

As regards tlio first objection what the 
learned Judicial Commissioners have over- 
looked is that though Berar is foreign terri. 
tory Berar Courts are nob "foreigu Courts” 
within tho meaning of the Civil Procedure 
Code and are therefore on the same footing 
as other domestic tribunals. So also (Courts 
in British India are domestic tribunals 
within the moaning of tho Berar laws. 
Tho term foreigu Court ” is defined iu 
S. 2 (5). It means : 

A Court Ritual© beyond tho limits of British 
India which has no authority in British India and 
is not established or continued by tho Governor- 
Ocnerat in Council, 


IJoro again tho conjunction is "and” and 
not or”. Moreover, Berar Courts aro osba. 
blished by tho Goveriior-Goneral in Council 
and they are not wholly devoid of authority 
in British India for, as will bo shown later, 
their decrees can bo executed there. 


nUU»U illlii; 


^niinistorod (before tbo Cloverunjont of 
India Act. 1935 which docs not apply to this 
case; hut moro of that later) under tho 
Indian (Foreign Jurisdiction) OrderinCoun- 
cil of L)0-2: sec 26 n l Ii 320' at pp. .329 and 
329. Under that order Ills Majesty acting 
under the terms of a treaty with Ilis Exal- 
tod Highness tho Ni/am delegated tho right 
to arlministor tho territories of Berar to 
the Governor. General in Council, and also 
the right to sot up and continue Courts and 
other tribunals there. The Court of tho 
Additional District Judge at Yootmal was 
one of tho Courts so established. Therefore 
It IS not a foreign Court within tlie moan- 
ing of this definition. It is true their Lord- 
ahips of the Privy Council appear to have 
decided otherwise in respect of a Socundora- 
bad Cantonme nb Court in 50 .Mad 403 * at 

7* ( 80) 17 A 1 R 1030 P C 2G7 • 128 I C fifi4 • As 

^ * 318 : 26 N L li 326 (PC). Datto- 
Kano V. Secy, of atato. 

( 88) 20 AIR 1088 P C 134' 142 I C a 

i-Ui','' ??? 1?°). A-nu 

•warm v. Ofljclal Recoivor, Socundorabud. 
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p. 410 . But their Lorasbips did not refer to 
the definition in S. 2 (5) nor was it cited 
before them, so we can only conclude that 
on the facts before their Lordships it did 
not apply. Their Lordships refer to a Cal- 
cutta decision 21 Cal 177® at p. 170 and 
state that 

it is not suggested that the position of Socundera- 
had has altered from that stated by the Foreign 
Office to the Court. 

All that we can gather from that deci- 
sion is that the Secunderabad Cantonment 
“is still the property of the Nizam and is 
not considered to be within British India , 
also that "the British Government exorcises 
in the Cantonments of Secunderabad powers 
similar to those which it exercises in Bri- 
tish India" but that they are exercised 
under Ss. 4 and 5. Foreign Turisdiction and 
Kxtradition Act of imTu which sections 
regulate the exercise of any power or juris- 
diction which the Governor-General in 
Council has within any country or place 
beyond the limits of British India. 

The Foreign Jurisdiction and Extradition 
Act of Ifi’O is “an Act to provide for tlio 
trial of offences committed in places beyond 
British India and for the Extradition of 
criminals". It has nothing to do with the 
establishment and constitution of Courts 
of Justice. The question before the Calcutta 
High Court was whether security for costs 
QUght to be demanded from the plaintiff 
under S. 3ao, Civil P. C., 18S2. That turned 
upon whether the plaintifT resided outside 
British India and whether he hod property 
within British India independently of the 
proi^orty claimed in the suit. The plaintifT 
contended that he resided within the British 
Cantonment of Secunderabad and so was 
resident in British India. Therefore the 
question narrowed down to this; was the 
l^ritish Cantonment of Secunderabad a part 
of British India? It was held that it was 
not. Wo cannot gather either from this, or 
from their Lordships’ decision, that the 
Court in question before their Lordships 
had been established by the Governor- 
fioDeral in Council, and that of course is 
the deciding factor here. 

Sections 43 and 44. Civil P. C., 1908 
draw a distinction between Courts in the 
territories of any foreign prince or State 
which have been "established or continued 
by the authority of the Governor-General 
in Council" and those which have not. In 
the former case British Indian decrees are 

9 . ('94) 31 Cal 177, Houaio AU MirTa t. Abld All 
ilirza. 
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executable as in a domestic tribunal, while 
in the latter, though they are to be exe- 
cuted in the same way when the neces- 
sary notification has been issued, the 
executing Court remains a "foreign Court 
and does not become a domestic one ; i'> 

Horn ‘216*'^ at p. 210 . Therefore unless it can 
be shown that the Court in question before 
their Lordships was so estahlislied or con- 
tinued {and that has not lieen done) we are 
unable to regard their Lordsliips' decision 
as relevant to the (]uestion at issue here. It 
follows that, in our opinion, from the point 
of view of British Indian Courts, the Court 
of the District Judge at Yeotmal is not a 
"foreign Court" within the moaning of the 
Civil Procedure Code and so it must 
regarded as a domestic trilmnal for all pre- 
sent purposes. This is also evident from the 
fact tliat the Berar laws have been framed 
so as to make these provisions reciprocal. 

The Civil Procediire Code, r.X)8, with cer- 
tain tnodilications, was applied to Berar on 
3r(l November lui ! by Nolilication No. 
3510-1. n. of that date. It may, therefore, 
for the sake of convenience, be regarded as 
the Berar Civil Procedure Code thougli 
that is not what it is ollicially called. The 
modifications are given in item No. 92 of 
sch. I to the notilication. The ones relevant 
to the present case relate to s. 29 (proviso) 
and S3. 43 and 78 (b). The first enables 
summonses issuetl in British India to be 
served in Berar and vice versa. The second 
enables decrees to he executed in either 
place (and this is important in the present 
case) and the third commissions. The result 
is that Courts in British India and in Berar 
are not "foreign Courts" vis-a-vis each other 
but are domestic tribunals for all these 
purposes. That being so, s. 2 l must, in our 
opinion, apply as between British India and 
Berar just as much as it docs l^etween one 
part of British India ami anotlier. 

It also means that \vc dissent from the 
view taken in 4 N L R liecaiise although 
that decision was under the old Code of 
Civil Proceflure (that of 18S2) the definition 
of "foreign Court” given in s.2or tliat Code 
was in all essential I'esjiects tlie same as the 
present one, and tlie Courts tiion in exis- 
tence in Berar were establisiied by the same 
authority. 

Turning now to the second reason given 
by the Nagpur Full Bencli t here is a coii- 

10. (’91) 15 Bom 216, llaji Musa Haji Alxmod v. 

PurmaDand Nursey. 

11. ('08) 4 N L R 01, Syed Imam v. Mohomod 

Sbikandar. 
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flicfc on this point between Calcutta and 
Allahabad on the one hand and Madras and 
Laiiorc on the other. But before dealing 
with tliose cases, we will refer to two deci- 
sions of the Privy Council which, in our 
view, enunciate the principle underlying 
this question. The fii-st is D ALL 191** at 
p. 203. It states that 

when the Judge has no inherent jurisdiction over 
the subject-matter of a suit, the parties connot by 
their mutual consent, convert it into a proper 

judicial process But . . . when, in .a cause 

which the Judge is competent to try, the parties 
without objection join issue and go to trial upon 
the merits, the defendant cannot subsequently dis- 
pute his jurisdiction upon the grounds that there 
were irregularities in the initial procedure which, 
if objected to at the time, would have led to the 
dismissal of the suit. 


The second is 11 Mad afc p. 3G. Theii 
Lordships quote the alxjve passage anc 
state : 

In the present case there was an inheren 
incompetency in the High Court to deal with th< 
question brought before it, and no consent couk 
have conferred upon the High Court that jurisdic 
tioQ ^hich it never possessed. 

It is clear that their Lordsliips clra\^ 
a sharp distinction betwecen inherent in. 
competency and a mere irregularity in 
procedure. The former can never \)c cured. 
Tho latter may he. Whicli then does tlio 
wrong place of suing amount to? \Yhen tho 
Legislature itself states that tlio defect is 
curable, (and it indicates this not only in 
S.21 but also in S. i«). we are unable to see 
how it can be placed on the same footing as 
an inherent incompetency which, as their 
Lordships jx^int out, can never be cured. 
Support is lent to this from the language of 
their Lordships in still another case, 42 
Mad 818** at p. 820: 

This Is not an objection to the place of suing- 
16 is an objection going to tho nullity of the order 
on the ground of want of jurisdiction. 

This also suggests that the two are not the 
same thing. It will be seen from' the deci- 
sions of the Privy Council on this point that 
an objection to a want of inherent jurisdic- 
tion can be taken at any stage and at any 
time, even in the course of the same suit. It 
inust follow that when s. 2 i states that an 
objection to territorial jurisdiction cannot 
be taken at the appellate or revisional stage 
unless the conditions mentioned there are 


12. (-87) 9 All 191: 13 I A 134 
Ledgerd v. Bull. 


Bar 741 (p( 


26 : 14 1 A IGO : 5 Sor 64 (P( 
Minaksbi Naidu v. Subramanya Sastri 

i’W) 6 A I R 1919 P C 150 : 61 I C 185 • 

bhadr* Bkjtf V. Mahirij^^if 


fulGlled, that it is not an inherent lack oi 
capacity. 

We agree with the decisions in 43 Mad 
075 and 49 Mad 746*° at pp. 749 and 760 that 
to sue in the wrong place is a mere irregu- 
larity which is curable for all purposes and. 
not rnerely for the purposes of appeal and 
revision in the same suit. 

In the former case, which was a decision 
of a Full BeDch^ Wallis 0. J., pointed out at 
p. C86 thqt: 

The ordinary way of questioning a decree passed 
wjthout jurisdiction is on appeal or in revision, and 
if this IS forbidden, a Court of first instance cannot 
In execution do that which the appellate or revi- 
sional Court is precluded from doing. 

The reasoning would apply, in our opinion 
with even more force to the powers of a 
Court in a separate suit. But however that 
may be, it certainly applies, we think, to 
execution proceedings in the course of the 
same suit. It was, we think, unnecessary to 
carry the matter further in the Code, be- 
cause once the principle is laid down that 
the defect is a curable irregularity and that 
it wnnot be attacked even in appeal or 
revision all that is necessary to be said has 
been said. It shows that the matter is hnal. 

It is, we feel, impossible to regard the Legis- 
lature as having enacted that while tho 
proceedings in tho suit are good so far as 
that suit is concerned, and can bo continued 
right up to the appellate stage, nevertheless 
a party who has taken the chance of obtain- 
ing a decision in his favour can turn round 
and challenge it either in a separate suit 
or in execution proceedings when ho loses. 
There would clearly be no point in saying 
that a suit is good and can be continued 
right up to tho appellate stage if the decree 
can be challenged as a nullity for want of 
jurisdiction at the execution stage. If the 
proceedings are good throughout all its 
stages, 80 far as that suit is concerned, they 
m^t, we think, be good for all purposes. 

ine principle is much wider than s. 2 i« 

It 19 also to be found in S. 631, Criminal P. C,, 
and was so applied in 9 Rang 338 .*^ There 
a wnyiction of tho Mandalay Courts was 
upheld even though they had no territorial 
jurisdiction over ofToncos committed in the 
ahan States to which tlio Code of Criminal 
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Procedure applied. The problem waa much 
the same as here and 'was solved in the 

same way. « .. , • u 

Even the Allahabad High Court which 

later took a different view, indicated in 5-2 
ALL 947^® at p. 949 that the principle under- 
lying S. 21 might be applied to cases where 
the section itself was not expressly appli- 
cable, and we tind the Bombay High Court 
applying it in 2 Bom H C R 374''' at p. 375 
long before it found legislative enactment 
in a Code. 'We think the position has been 
correctly stated by Phillii)S J., in 17 M L J 
at p. 459 which was quoted with ap- 
proval in 49 Mad 740^*^ at p. 7C0. 

Tho principle underlying the section is that 
waiver of territorial jurisdiction is recognized by 
law, whereas it has been consistently held that 
other lorms of jurisdiction cannot be waived by 
coDs< 2 Dt of parties. 

The only modification we would make is 
that this must be read subject to S. 11, Suits 
Valuation Act, us well. Phillips .T., explains 
at p. 451 that : 

The jurisdiction of a Court consists in its power 

to entertain suits and when once a suit has 

been entertained the remaining proceedings taken 
therein are not taken by reason of any particular 
territorial jurisdiction but in the exercise of powers 
vested iu the Court to try suits generally and cop- 
EOf^uently tho only time at which the territorial 
jurisdiction comes iuto operation is at the lime of 
the 61ing of the suit. 

If then the Legislature says, as it does in 
8 . 21 , that the jurisdiction is valid through- 
out all the subsequent stages of that suit 
unless objection is taken immediately it 
must mean that it was valid when the suit 
was entertained and once that is accepted, 
then it follows that it is valid for all 
purposes thereafter. As regards decisions 
which take the other view, the Calcutta 
Full Bench in 53 Cal IGG-^ did not consider 
either s. 2 i. Civil P. C., or s. il, Suita Valu- 
ation Act, and although we do not dissent 
from the actual decision we consider that 
the law has been laid down too broadly 
there. In that case a British Indian Court 
purported to deal with property situate in 
the Bonthal Perganas, and the executing 
Court declined to execute the decree, and 
we think rightly, for, as their Lordships of 
the Privy_Council point out in 42 Cal IIG* ^ 
is'.' reo) 17 AiB r98d'Air873;'l32 I C 35 ; 62 All 
047 : 1930 A L J 997, Dwarka Das v. Pyare Lai. 

19. (1SG4-CC) 2 Bom U C R 374| Bx parte Mano. 
bar Bhivra. 

20 . ('26) 12AlR1925Maa 117:87 IC 152; 47MLJ 
448, ChokkaliDga Pillai v. Velayudda hludaliar. 

21. (*26) 12 AIR 1026 Cal 907 : 89 IC 636 : 53 Cal 
ICC: 42 C L J 1; 29 OWN 948 (FB), Gora Chand 
Balder v, Prafulla Kumar Roy. 

22. (’14) 1 AIR 1914 P C 140 : 42 Cal 116 ; 41 lA 
197 (PC), &Iitha Prasad v. Ramani Mohan. 
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at p. 143 , the jurisdiction of all Courts 
regarding land in the Perganas was taken 
away and was conferred exclusively ui)on 
particular Courts in tlio Sonthal Perganas 
by a special regulation. These Courts were 
therefore constituted special Courts with 
exclusive jurisdiction, and of course 8. 2L 
cannot bo invoked to confer jurisdiction 
wliere the Legislature states in express and 
explicit terms tliat there sliall he none. To 
use again the language of their Lordships 

in a case we have just cited : 

This is not an objection to tho place of ^uiug ; it 
is an objection going to the nullity of the urdec vQ 
the ground of want of jurisdiction. 

The actual decision of tho Calcutta l ull 
Bench was therefore, in our view, right i)ut 
in giving their decision they liavo wolliink. 
stated the law too broadly and Inive not 
considered either s. 21 or s. ii. 

The decision of their Lordships in I'J Mad 
813'* has been considered in la M;id at 
p. (►•?(', and in 19 Mnd 7iC*'’ at p. TVJ. Vve 
agree witli tho learned Judges of tho Madras 
High Court that all that tlieir Lordships 
decided there was that when the Code of 
Civil Procedure does not apply to any par- 
ticular territory, then the principles of s. 2L 
cannot be invoked. Of course the British 
Indian Code does not apply as such in Berar, 
nor what we may term the Berar Code in 
tlie Central Provinces. But both Codes are 
identical except for the necessary changes 
which substitute the word “Berar” for 
“British India” and which make tlie pro. 
visions for execution and the like reciprocal; 
except for that the British Indian Code has 
been applied miitatis vintandis in Berar. 
Therefore since the laws of both places 
contain identical provisions in this respect 
and since they consider the Courts of each 
other domestic tribunals tliis decision o£ 
their Lordships is clearly distinguishable. 

.\8 regards the other two decisions upon 
which the Nagpur Full Bench relied, namely 
53 ALL 5C0-* and 27 C \v N 512, ** both proceed 
upon the assumption that territorial con. 
sideratioDS are vital to jurisdiction, that is 
to say, that they affect tho inherent juris- 
diction of a Court and that S .21 is an excep- 
tion to this rule and consequently must bo 
construed strictly. As we have akeady 
pointed out we are with respect unable to 
agree with tho initial assumption upon 
which the subsequent reasoning is fo^n^cL 

23. (’31) 18 A I R 1931 All 454 ; 131 I C 218 : 53 
All 560 : 1931 A L J 240, Rogbubir Samu v. 
Hori LaK 

24. (’28) 10 A I R 1923 Col 619 : 77 I 0 253 : 27 
own 042, Kunja Mobon v.Moniodra Cbamlra. 
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Id our view there can be no validation of 
an inherent lack of jurisdiction in any cir. 
cumstances and the very fact that the 
Lef^islature treats venue either as a matter of 
procedure, or as something analogous to it, 
shows that the two are not the same. 

There is also another point with which 
wo are unable, again with due deference, to 
agree with the Nagpur Full Bench. Even if 
it be assumed that wo are wrong, because of 
thoir Lordships' decision in 56 Mad 405,’* in 
thinking that the Berar and British Indian 
Courts are not "foreign Courts" vis-a-vis 
each, even then, in our opinion, the question 
of submission to jurisdiction remains. The 
Full Bench considers that there can be no 
submission, or rather that the question of 
submission is immaterial the moment it is 
shown that the foreign tribunal acted with- 
out jurisdiction. Up to a point of course this 
is correct, but. in our opinion, only up to a 
ix)int.^ Stated in that broad form the rule is 
we think misleading. 

Here again the general rule is well-known 
and forms one of the rules of private inter, 
national law. It has been incorporated into 
the Civil Procedure Code in .‘o. 13 and n. 

2 ho usual method of enforcing a foreign 
decree (and this would apply to Berar as 
weU because of the "Berar Civil Procedure 
(-ode’) is by suing upon the foreign judg- 
ment in the domestic Courts within six 
years : see Mulla’s Civil Procedure Code, 
I-dn. 10, p. <j‘i and Art. 117 , Limitation Act. 
\\ hen that is done a decree follows as a 
matter of course, unless the exceptions 
pecihed in s. 13 apply, because under the 
body of that section the foreign judgment is 
conclusive, that is to say, it operates as res- 
judicata though it is not usual to call it by 
that name. One of the exceptions is when 
the judgment sued upon "has not been pro- 
nounwd by a Court of competent jurisdic- 
tioD, and here the rule about submission 

The question 

whether the foreign Court had or had not 
jurisdiction 13 of course to be determined in 
^rdanco with the law of the country in 
which the foreign Court pronouncing the 
judgment is situate, that is to say. it is a 
matter of foreign law. Now all matters of 
foreign law are questions of fact in the 
domestic tribunal and not ones of law. Thev 
have to be wtablished just as any other fact 
by the production of expert witnesses (s.45 
Evidence Act, and its replica in Berar) 
lowign law books (s. 88 ) and the like. Bub 
when It appears that the defendant bad 
Bobnutted to jurisdiction and invited a 
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verdict the domestic tribunals apply the 
rule of estoppel and prevent the defendant 
from pleading that the foreign Court had no 
jurisdiction. Section l 4 .Civil P.C., states that: 

The ^urt shall presume, upon the production 
ol any document purporting to be a certified copy 
of a foreign judgment that such judgment was 
pronounced by a Court of competent jurisdiction 
unless the contrary appears on the record: but such 
presumption may te displaced by proving want of 
jurisdiction. 

This proof the domestic Courts shut out 
when they find that there has been a sub. 
mission to jurisdiction, and so the presump- 
tion remains. We observe that 22 Cal 222^ 
is distinguishable because, as their Lordships 
emphasise at p. 2 . 37 , the defendant in that 
suit never appeared in the foreign Court and 
did not otherwise submit himself to its 
jurisdiction. It is important to bear in mind 
that the question about the jurisdiction of a 
foreign Court is a question of fact and nob 
one of law and consequently there is room 
for applying the rule of estoppel; the usual 
difiicultios about estoppel against a statute 
or a rule of law do not arise. It is this 
important distinction between the jurisdic- 
tion of a foreign and a domestic tribunal 
that tlio Nagpur Full Bencli has. wo feel, 
failed to observe. 

That, as wo liavo said, is the usual metlioil 
of enforcing a foreign clocroo according to 
private international law. Bub the Code of 
Civil Procedure makes two exceptions. One 
IS given in s .43 which, os wo have pointed 
out above, makes decrees of the British 
Indian Courts executable in Courts "osta- 
hushed or continued by the authority of the 
Governor-Genoral in Council in territories 
of any foreign prince or State." in the same 
way as in the domestic tribunals because, 

M we have also shown, they are, according 
to the definition in s.2 (5). domestric tribu- 
nals, and their judgments are, under s. 2 (G), 
domestic decisions. 

The second exception is contained in s. 4i 
and lb applies to foreign Courts situate in 
the territories of any Native Prince or State 
in a hance with His Majesty which have 
nob been established or continued by the 
authority of the Govornor-Goneral in 
Gounoil but which have boon notified in the 
Gazette in India. These Courts remain 
oreign Courts • but their decrees are 
executable m the Courts of British India 
as if they had been passed" by those Courts. 

? the notification fulfilU the functions of 
8.2 (s) though in a different manner and 

A C 670 (PC),Qurdyal Singh v. Raja of Farldkot. 
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with a slightly different effect. Tha Berar 
replica of the Civil Procedure Code contains 
corresponding provisions making these pre- 
vileges reciprocal. It is clear then that it is 
not necessary in the case of these Courts to 
sue again upon the judgment. All that is 
necessary is to ask for execution in the ordi- 
nary way, but it is equally clear that if s. Ji 
does not apply, and if all the principles appli- 
cable to foreign Courts do. then among tliem 
must be placed the rules relating to submis- 
sion to jurisdiction. It is itnixjssible to claim 
for these Courts all the privileges of a foreign 
Court and yet not to subject them to what 
wo might term its disabilities. 

Tliere is also another |)oint. 'Lhe iucom- 
petency contemplated by S. 13 is an inherent 
incompetency of a kind which cannot bo 
waived, therefore if lack of territorial juris- 
diction is not an incoinpetency of that kind, 
and tliat is our view, then the rule about 
submission must apply in any event. 'I'lie 
rule itself is so well-known that we need not 
cite authorities in support of it. Bven the 
Nagpur Full Bench, which we feel has come 
to a wrong conclusion on those jwints. accepts 
the rule though it limits its operation. \No 
turn now to another matter. Wo have so 
far treated the question on general lines, but 
cases relating to immovable property, such 
us mortgage cases, are governed by rules 
which go oven further along the lines wo 
have indicated when part of the property is 
situate in one jurisdiction and part in anotlier. 
These rules have not been considered by 
the Nagpur Full Bench because of course 
the situation did not arise there. They aro 
to be found in s. 17, Civil P. C. ; 

SVbcro asuit istoobtain relief roepdcliog 

immoviiblo property situated witbin tbe jucisdic- 
tiou of diOorent Courts, tbe suit may bo instituted 
in any Court within tbe local limits of whose 
jurisdiction any portion of the prbiicrty is situate. 

Of course we realise that an enactment 
which turns a Court in Berar into a domestic 
tribunal does not thereby make Berar British 
territory, nor does it invest Courts in British 
India with jurisdiction over property in 
Berar by reason of that alone. But when 
the definition of "foreign Court’’ in s .2 (5) 
is read along with s. 17, then we think tho 
same result follows as when the property is 
situate wholly within British India. 

Section IG (c) states that mortgage suits 
shall be instituted "in the Court within the 
local limits of whose jurisdiction tbe pro- 
perty is situate,” and the explanation states 
that "in this section 'property’ means pro- 
perty situate in British India.” Section 17 
brings in an exception and it U important 
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to note that it does not give the same res- 
tricted definition to the word ‘property l 
that is expressly restricted to S. IG alone. 
The difference is, in our opinion, deliberate 
and we think it was made to introduce a 
well-known principlo of private interna- 
tional law. Therefore, under s. 17 the British 
Indian Courts are, in our opinion. empowered 
to entertain suits relating to immovable 
property, including of course mortgage suits, 
situate in Berar. provided some i)oi'tion of 
tlie property mortgaged is situate within 
the local limits of tho juristliction of tho 
Courts in which the suit is instituted. 

From that we turn to tho fact tliat 
British Indian Courts aro domestic tribu- 
nals in Berar because of tlie <leGiiition in 
the "Berar Civil I’roceduro Code” and that 
therefore their decrees aro executable irv 
Berar in the same way as a l*erar decree. 
But hero ag.iin, even if wo aro wrong m 
tliinking that tho Berar Courts are nob 
"foreign Courts” the result is the sanie 
because tlio rule embodied in s. 17 is, as wo 
have said, only a particular application of a 
wider principlo wliich extends to foreign 
territory as well. 'L’ho rule, in so far as Jt 
relates to property wholly situate in British 
India, is referred to in 19 Mad 71(1*“ where a 
long series of decisions of the Calcutta High 
Court are givou from p. 753 onwards, Wo 
need not roiiuote them here. It is enough to 
point out that they regard mortgage suits 
as an exception to the general rule relating 
to territorial jurisdiction and bold that spe- 
cial rules apply in such cases. This special 
rule was applied by a Division Bench of this 
Court to wliich one of us (Stone C. J.) was 
a party in b‘. No. 47-11 of 1935*® in a case 
where part of tho property was situate in 
British India and part in Berar. It is to bo 
found in Dicey’s Conllict of Laws, Edn. 0, 
p. 207 iu the e.xceptioD to H. 53. 

There is one more matter upon which we 
shall touch. It was argued that in mortgage 
cases, whatever the form of the mortgage 
and whether foreclosure or sale was sought, 
the Court acts in personam and so this 
decree is executable in Berar ; 5i Horn 516‘^ 
was relied upon. That decision was not 
followed in 31 N L R sup 43.“ The Bombay 
decision was one which was very fully con- 
sidered by seven Judges and covers a wide 
range. Before disagreeing with the conclu- 
sions of such a Bench we should fee l it our 
First “Ap^i“N^’47’-’B oi 1935, Devidoen v. 
MatadoeD. 

27. ('27) HAIR 1927 Bom 278 : 104 I C 8 : 51 
Bom 616 : 29 Bom L R 498 (F B), llatimbhai 
llassaoally v. Pramroz Edaljeo. 
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duty very carefully to consider the law in 
all its aspects. On the view we take, and 
bearing in mind that we are at present 
referring the questions we feel are in doubt, 
it is not necessary to consider whether the 
kind of mortgage suit then under considera. 
tion is or is not a suit in personam-. 51 Bom 
510-' depends, on this point, very largely on 
the fact that the suit was for sale and not 
foreclosure.^ This is a suit for foreclosure. 
51 Bom 510*' relies largely on equity cases in 
England whereas here one is concerned with 
rights which exist in law and not only in 
equity. We are content so far as this branch 
of the case is concerned to follow 31 n L R 
Sup 43.- The result then is that, in our opi. 
nion. the decree in the present suit is exe- 
cutable in Yeotmal as it stands. But we 
cannot give effect to this view if the Full 
Bench decision in 3i n L R Sup i3- is right. But 
since, with the utmost respect, wo consider 
that it has been wrongly decided so far as 
the matter raised in the following <]uestions 
is concerned, wo refer those questions to 
another Full Bench for further and fuller 
consideration. They are : 

( 1 > Are Courts in Berar ^Yhicll have been 
established or continued by the authority of 
.the Governor.General in Council "foreign 
Courts" within the meaning of the Code of 
Civil Procedure in British India and yuco 
versa? (2) Can the rule limiting the terri- 
torial jurisdiction of Courts to'property situ- 
ate within their territorial limits be validly 
waived by submission? (3) Is the rule em- 
bodied in s. -21. Civil P. C.. limited to appeals 
and revisions in the same suit or does it also 
apply to separate suits and to execution 
proceedings in the same suit as well? ( 4 ) 
Can a mortgage decree obtained in British 
India in res|)ect of property situate in Berar 
as well as within the local limits of the 
Court in which the suit is instituted be 
executed in Berar as it stands without the 
neMssity of suing again upon the British 
Indian judgment? " 

We observe in conclusion that the difli- 
culty about Berar being foreign territory 
will not arise hereafter because of s. 47 , 
Government of India .4ct, 1936 but that will 
not prevent the present impasse from aris- 
Jjecause. according to the decision 
of the lull Bench, the same result follows 
when the properties are situate in different 
jurisdictions in different parts of British 
India. As this is likely to have serious conse- 
quences which will affect a large number of 
^roportaDt cases, we feel that the matter 
should be reconsidered. 


OPINION 

Stone C. J. — Having already been a 
party to the order of reference and having 
perused the judgments of my colleagues ib 
is not necessai-y for me to quote authorities 
for the following propositions which, in my 
opinion, can hardly be doubted : 

(1) A defect in jurisdiction may be inherent 
orprocedui'ai. The former cannot bo waived, 
the latter can. ( 2 ) If a defect in jurisdiction is 
procedural and is waived, whether by absence 
of objection or otherwise, up to judgment 
an objection cannot be taken in execu- 
tion. (3) Eveu where objection to a decree 
lies on the ground of its Ijeing a nullity 
there is a difference between suing to set 
the decree aside and seeking to go behind 
the decree without suing, e.g.. in execution. 
( 4 ) A Court can, by llie law of a country, be 
clirectetl to be deemed, by the Courts of that 
country to be a Court of that country 
though not situate in that country. ( 5 ) An 
example of ( 4 ) is, and at all times has been, 
tlio High Court of Judicature, Nagpur. 
( 0 ) Berar is foreign territory vio\ve<l from 
the angle of a British Indian Court and the 
Cent ral Provinces is foreign territory viewed 
froin tlie angle of a Berar Court. Tliis pro- 
position relates to tho period in question 
and is not concerned witli tlie position that 
arises under tlie Government of India Act, 
1935. 

I now pass to propositions about ^Yhich 
I entertftin more doul)t. Before coming to 
these I consider it necessary to say that if 
ever a point called for breadth of treatment 
it IS tliis. It is in the higliest degree desir- 
able. so far as the Central Provinces and 
J4erar uro concerned, to make tlie Courts 
sitting in Ixith areas ns near alike as may 
be. For a long wliile now these areas havo 
beeniulministcied together. The same Chief 
■iusticc has judicial administrative control 
over lx>lh. The District and Subordinate 
Judges are freely moved from this area to 
that. 1 he Courts are organize<l in the sjmdo 
way and are equal in jurisdiction and nro 
controlled hy the same appellate authority 
anfl are now, by the Government of India 
Act put formally on a imrity. For a long 
while so far as execution is concerned, these 
Courts yis-a-vis each otlior Imvo not been 
foreign Courts. The execution of part of tho 
decree weare considering was transferred to 
a Berar Court and tlie objection was taken 

ixjfore a Berar Court and was to tho offeeb 

that a Court situate in the Central Pro, 
Vinces had no juristliction to adjudicate in 
respect of immovable property situate ia 
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Berar. That objection was based on the 
view that such Court was ,a foreign Court. 

I proceed with the proiwsitions : (a) The 
Civil Procedure Code as applied to Berar 
makes British Indian Courts not foreign 
Courts and therefore domestic Courts and 
therefore in any argument addressed to a 
Berar Court a Berar Court, (b) The objec- 
tion taken would fail had the lack of juris- 
diction been territorial, i. e., had the Court 
been a domestic Court dealing with a sub- 
ject-matter (land) outside its jurisdiction. 

(c) Granted that the Court situate in the 
Central Provinces must be regarded by a 
Berar Court as a Berar Court, there is no 
difference between the objection taken here 
and an objection that, say, a Court in Akola 
District (Berar) had entertained a-suib partly 
in respect of land situate in .Amraoti Dis- 
trjct (Berar) at the place where the execu- 
tion Court is situate. Both objections would 
fail for the same reason viz., that the defect 
in jurisdiction was territorial merely. 

It has been suggested that there is a wide 
difference between the two cases in that 
the British Indian Legislature lias not and 
cannot give jurisdiction to British Indian 
Courts to adjudicate on land situate in 
foreign countries, i. e., in Berar, and the 
Govornor-General in Council has not given 
and cannot give jurisdiction to a Berar 
Court to sit in British India and has not 
turned and cannot turn a British Indian 
Court into a Berar Court. In my opinion, 
however, the Governor. General in Council 
legislating for Berar can make and has made 
it necessary for every Berar Court to treat 
any British Indian Court as a domestic 
Court, i. e., as a Berar Court. The result, so 
far as this case is concerned, is that the 
rules relating to foreign judgments do not 
apply. My answere to the questions put are 
[accordingly : (i) No. (2) Yes. (3) First part, 
'No. (4) Yes. 

Grille J. — I have had the advantage of 
seeing all the opinions expressed in this 
appeal and I find myself in respectful and 
decided agreement with the conclusions 
reached hy the majority. The vital point for 
determination is whether Courts in Berar 
are foreign Courts in respect of Courts in 
the Central Provinces. If the conclusion is 
in the affirmative, the answers to the other 
questions fall into line. 

In the application of the Code of Civil 
Procedure to Berar the modification appears 
inter alia, that in 8. 2, sub-s. (5) which con- 
tains the definition of a foreign Court, the 
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words "British India" shall be read as re- 
ferring to Brltisli India and Berar. That 
definition then reads; " 'foreign Court’ means 
a Court situate beyond the limits of British 
India and Berar which has no authority in 
British India and Berar and is not estab- 
lished or continued by tlio Governor-Gene- 
ral in Council." Now, the object of the 
amendment was undoubtedly to place civil 
Courts in Berar in the saino relationship to 
foreign (!Jourts as civil Courts in British 
India bore to foreign Courts. The particular 
wording of tho alteration of the Code of 
Civil Procedure in its existing form has, 
however, had other effects, although possi- 
bly not intentional. Tlie ell'ect wliich is 
pertinent to the case under consideration is 
this that for the purposes of Berar a civil 
Court in British India is not a foreign Court 
and must therefore he a domestic Court. ! 
do not consider any other interpretation of 
the definition possible, and consequently an 
executing Court in Yeotmal refusing to exe- 
cute the decree of a Court in Wardha is 
refusing to execute tlie decree of a domestic 
tribunal and is wrong in refusing to do so 
under the terms of the Civil Procedure Code 
as applied to Berar. The consideration of 
the unamended Code of Civil Procedure as 
applied to British India does nob in fact 
arise. Accoi'dingly 1 would answer the first 
question in tlie negative and the second and 
fourth ciuestions in the affirmative. On the 
third question which lies somewhat apart 
from the main question, I agree with the 
conclusion reached by my Lord the Chief 
Justice and Bose J. 

Niyogi J. — The undermentioned ques- 
tions have been referred to tho Full Bench 
for consideration : 

(1) Are Courts in Berar which have been esta- 
blished or continued by tho authority of tho Gov- 
ernor-General in Council ‘‘foreign Courts” within 
the meaning of the Code of Civil Procedure iu 
British India and vice versa ? (2) Can the rule 
limiting tho territorial jurisdiction of Courts to 
property situato within thoir territorial limits be 
validly waived by submission ? (3) Is the rule 
cmbodic^ in S. 21, Civil P. C., limited to appeals 
and revisions in tho same suit or does it also apply 
bo separte suits and to execution proceedings in the 
same suit as well ? (4) Can a mortgage decree ob- 
tained in British India in respect of property 
situato in Berar as well as within tho local limits 
of the Courts in which the suit is instituted Le 
executed in Berar as it stands without the necessity 
of suing again upon the British Indian judgment ? 

The facts of the ease out of which these 
questions arise may be briefly stated. In 
civil suit No. 51 of 1030 a preliminary decree 
for foreclosure was passed in the Court of 
the second Additional District Judge, War- 
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dha, affecting property situate partly in 
Wardhaand partly in Yeotmal District. The 
Yeotmal District is in Berar. That decree 
was made 6nal on i-2th October 1933 and on 
a certificate of non-satisfaction issued by the 
Wardha Court to the Yeotmal Court the 
decree-holder on I8th December 10.35 applied 
for execution of the final decree obtained 
by him. He was countered by the objection 
that the \^ardha Court had no jurisdiction 
to pass any foreclosure decree affecting pro- 
petty in Berar and that it was null and 
void. The discussion which follows must be 
understood as having reference to Berar as 
it stood before the Government of India Act 
of 19.35 came into force. The first question is 
whether the Court in Berar is a foreign 
Court vis-a-vis the Court in British India 
and vice versa. The first part of the ques- 
tion is answered by the express terms of the 
definition of foreign Court’ as contained in 
s. 2 (s), Civil P. C., as it applies to the Cen- 
tral Provinces. It says: '“Foreign Court' 
moans a Court situate beyond the limits of 
British India which has no authority in 
British India and is not established or conti - 
nued by tho Govornor-Goneral in Council." 
The Indian (Foreign -lurisdiction) Order in 
Council, 1002 (rjcfc liorar Code. Part ni. p. la) 
defines in para. 2 the limits of tho order in 
thcso terms i The limits of this order are 
the territories of India outside British India 
etc. Berar is thus declared to he one of the 
territories of India outside British India 
but unless it has authority in Briti.sh India 
it cannot be taken out of tho ambit of the 
definition of "Foreign Court.” Notification 
No. 3510-1- B dated 3rd November 1913 ivide 
Berar Code, Part ly, p. 19) applies to Berar 
Mrtain British Indian enactments including 
British Indian Codes with certain mociifica. 
tions. Item 2 against entry No. 92 (page 29 
Berar Code) in the schedule to that notifica- 
tion modifies 8. 2 ( 5 ). Civil P. C.. by tho 
direction that the words "British India” 
shall bo read as referring to British India 
and Berar. It must be borne in mind that 
this mod^ication is valid only within the 
limits oi Berar. 

S^tion 2 (5), Civil P. C.. will as a result 
of this modification be read in Berar (not 
in Central Provinces) as follows: '“Foreign 
(^urf moans a Court situate beyond tho 
limits of British India and Berar which has 
no authority in British India and Berar 
and is not established or continued by the 
* Governor-General in Council." This altered 
definition only means that those Coarts 
•which are foreign Courts vis-a-vis the Court 


in British India are also foreign Courts 
vis-a-vis the Courts in Berar and if rightly 
construed so far from abolishing the distinc. 
tion between the Courts in British India 
and Courts in l^rar goes to emphasise it. It 
does not purport to make a British Indian 
Court a Berar Court or vice versa, nor would 
the Governor-General in Council acting in 
his executive capacity have the power to 
amend the definition of the Civil Procedure 
Code so ns to affect the British Indian 
Courts. The definition of the foreign Court 
as amended in its application to Benir can 
no more be regarded as seeking to extend 
Mie jurisdiction of the Berar Courts to 
Central Provinces than it seoks to extend 
that of the British Indian Court to Berar. 
Not only are the British CoprtsinBerarkept 
distinct from those of Central Provinces, but 
also the High Court for Berar from tho High 
Court of judicature at Nagpur: vide Noti- 
fication No. n dated Nagpur 20th January 
19.30 amending Part ii of the Indian Foreign 
Jurisdiction Order in Council, 1902 , (Berar 
Code p. I4l. Were the Berar Courts British 
Indian Courts, s. . 39 . Civil P. C., would 
automatically apply to them and there 
would ho no nocoasity to take recourse to 
s. 4.>. C ivil P. in tho matter of tho decree 
for execution. 

Section 4.5. Civil P. C., empowers a Court 
to send a decree for execution to another 
Cburt established by tho authority of the 
Goyernor-Goneral in Council in tho torri. 
lories of any foreign Prince or State to 
which the Governor. General in Council had 
declare<l by notification in tho gazette of 
India this section to apply. The decrees of 
the Berar Courts would not he executable 
in British India hut for tho modification of 
s.4.5, Civil P. C., 03 applied to Berar (Berar 
Code p. 29) which inserts tho words “situate 
m British India" or after tho words "any 
Court" in that section. In 20 n L R 320 * their 
Lordships of tho Privy Council pointerl out 
that the Governor. General in Council ad- 
ministers tho Assigned Districts of I.3erar 
under a delegatorl authority from the Crown 
and is empowered to legislate in respect of 
the territory of Berar. When ho exercises 
that power and either makes any legislation 
for Berar or extends the enactments in 
force in British India, he thereby affects 
rights of persons within the territory of 
Berar. but nothing that he does in that 
ca^city can bo valid to afleot the British 
Indian terntory. Tho amended definition of 
8 . 2 ( 6 ), Civil V. C., as applied to Berar, can 
in DO way enlarge the authority hf tho 
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British Indian Courts ; nor does it purport 
to extend the authority of the Berar Court 
to British India. 

It must be observed that the Courts in 
Berar are not Courts which are “established 
or continued by the Governor-General in 
Council (s.2(5), Civil P. C.,) but are Courts 
established or continued by the authority 
of the Governor-General in Council in the 
territories of the foreign Prince of State” 
(S8 . 43 and 45, Civil P. C.). The Court of 
Political Agent was held to fall into the 
latter category of Courts: 38 Cal 859."* That 
Berar Courts also fall into the same cate- 
gory is clear from the amended wording of 
ss. 43 and 45 as applied to Berar ; vide p. ‘ii*. 
Berar Code. The Governor-General in 
Council by virtue of his appointment may 
have political authority over the Indian 
States but he does not enjoy any authority 
over the internal administration of the 
States. The paramountcy of the Crown does 
not impair the internal sovereignty enjoyed 
by the Puling Prince in his own territory : 
see L R 1912 at p. 95. His Exalted 

Highness the Nizam of Hyderabad has 
transferred the right to administer the ter- 
ritory of Berar to the Crown and the Crown 
has delegated its prerogative authority to the 
Governor-General by the Indian (Foreign 
Jurisdiction) Order in Council, 1902. Uptoand 
under the Government of IndiaAct of 1919, the 
Governor-General in Council was the autho- 
rity through wliom the Crown exercised its 
authority in the Indian States. Now by the 
Government of India Act. 1935 his two capaci- 
ties are separated and clearly de&ned : vide 
Ss.2and 3, Government of India Act, 1935. It 
makes clear that the Governor-General acts 
asCrown representative in the Indian States. 
The expression Crown representative is ac- 
tually used in the amended R. 43 as applied to 
Berar: see p. 29, Berar Code. The Berar Courts 
have the status of the Courts in Ceylon which 
is a Crown colony and they have been held 
to bo foreign Courts: 32 Mad 409.*^ The Berar 
Courts are situated in foreign territory and 
are not established or continued by the 
Governor-General in Council. The question 
is whether they have authority in British 
India. They have no authority in British 
' India because the explanation appended to 
s. ic, Civil P. C., read with proviso 1 to 

28. ('ll) 38 Cal 659 : 11 I C 442 : 15 C W N 902, 
Zamil Abmcd t. Maharajah of Sikkim. 

29. (1912) L R 1912 P 92 : 81 L J P 83 : 105 L T 
991 ; 28 T L R 180, SUtham v. Statham. 

30. (’09) 82 Mad 4C9 : 3 I C 190 : 19 M L J 457, 
bbaik Atham Sahib v. Davun Sahib. 


para. 1 of the notification No. 3510-I-B, dated 
3rd November 1913 (inserted by Amendment 
No. GO dated 7th August 1937, vide p. 19 of the 
Berar Code) makes it clear that all references 
to British India occurring in the enactment 
applied to Berar should bo road os referring 
to Berar. Section i, Civil P. C., which lays 
down the limits of tlio operation of that 
Code and the explanation appended to S. IG, 
Civil P. C., similarly limits tlio inherent 
authority of the British Indian Courts. 

It is true that the decrees passed in Berar 
are executable in British India and vice 
versa, but that does not imply any autho- 
rity of one Court in the local limits of the 
jurisdiction of the other Court. Under s, ii. 
Civil P. C., decrees passed by Courts situate 
iu the territories of any Native Prince or 
State are executable in British India. That 
cannot obviously mean that those Courts 
have authority in British India. Britisli 
Indian Court is not bound to execute a 
decree of a foreign Court : 39 .Mad 24.^' lb 
can refuse to execute its decree on tlio 
ground sixjcified in ss. 13 and 4, Civil P. C. : 
39 Mad 733,'*' A I R 1933 iiad 112’’ and aU) 
for other valid grounds : A I R 1925 Mad 
Sections 43, 4i and 15, Civil P. C., only 
embody a rule of private international law 
founded on the comity of States. In 5G Wad 
405“ their Lordships of the Privy Council 
held that an order passed by the District 
Court at Secunderabad to which tlio Pro- 
vincial Insolvency Act of 1907 was ma<le 
applicable by the Governor-General in 
Council adjudicating persons insolvents was 
an order of a foreign Court for the reason 
that Secunderabad was a part of the llydera. 
bad State and the property of His Exalted 
Highness, the Nizam. Tlieir Lordships ob- 
served that the administration of justice 
according to British enactments by the 
District Court established in Secunderabad 
did not render the orders of that Court any- 
thing but the orders of a foreign Court in 
relation to the Courts at British India. On 
the principle so stated by their Lordships of 
the Privy (Council, it is evident that the 
Berar Courts cannot ao^uire the status of 
the British Indian Courts for the simple 

31. (’15) 2 A I R 1915 Mad 486 : 20 I 0 287 ; 39 
Mad 24 : 27 MLJ 535 (F B), Vecraraghava Ayyac 
V. Muga Sait. 

32. (’17) 4 A I R 1917 Mad 780 : 32 I C 597 : 39 
Mad 733 : 30 M L J 148 {F B), Rama Ayyar v, 
Krishna Patter. 

33. (’33) 20 AIR 1933 Mad 112 : 140 I 0 588 ; G3 
MLJ 761, Guruewami t. Md. Khan. 

34. ('25) 12 A I R 1925 Mad 788 : 86 I 0 492, 
Krishoaswami v. Madhappa, 
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reason that certain enactments in force in 
Berar are made applicable to that territory. 

The inodiGcatiou of the definition of 
foreign Court contained in s. 2 ( 5 ), Civil P. C., 
in its application to Berar does not in any 
vray affect the principle laid down by their 
Lordships of the Privy Council. Dicey in 
his Conflict of Laws at page 54, Edn. 5 , says 
that the word “foreign" means simply not 
English and foreign country moans any 
country except England and applies as much 
to Scotland, Northern Ireland, New Zealand, 
etc., as to France or Italy. In 2G N L R 32G,’ 
their Lordships of the Privy Council defined 
foreign country as a country or place out. 
side His Majesty's dominons. The terri- 
tory of Berar though administered by the 
Governor. General in Council on behalf of 
His Majesty pursuant to a treaty with His 
Exalted Highness the Nizam does not 
become a part of British India. It remains 
a foreign territory. The Berar Courts are 
indeed British Courts but not British Indian 
Courts. As such they are foreign Courts. 


For the foregoing reasons it is ovident 
that the modification of the terras of s. 2 < 5 ), 
Civil V. C,. does not result in assimilating 
the Berar Courts to British Indian Courts 
so as to entitle them to be treated as domes- 
tic Courts. Similarly, the British Indian 
Courts are foreign Courts in Berar as they 
have no inherent authority in Berar. In 
this connexion I may refer to the relevant 
provisions of the Government of India Act. 
1036. the agreement concluded between His 
Majesty and His Exalted Highness the 
Nizam on 2Gth October 103G and the amond- 
ments made on 7th August 1937 of the noti. 
fication dated 3rd November 1913 issued by 
the Governor. General in Council under the 
Indian Foreign. Turisdiction Order in Council, 
1902, which, in my opinion, tend to confirm 
the conclusion to which I have reached. 
Section 47 (l) (a) and fb), Government of 
India Act, 1935, now incorporates Berar into 
Critish Indict. It runs m follows : 


fa) Berar and the Central Provinces shall, not- 
^ithstandina tho continuance of tho toverQlffntv 
of Hie ExalCod Ilighnoes bo doemcit to bo one 
Goyeroor’fl Provinco by the name of tho Central 
Provinces and Berar. 


to Rr t sh India shall bo construed as a reference 
to British India and Berar 


It 18 pertinent to observe that this exton. 
aod definition of British India is intended 
to bo in force only during the currency of 
the agreement between His Majesty and 
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His Exalted Highness the Nizam as is clear 
from the words “while any such agreement 
19 in force" which precede clauses (a) and 
(b) and sub-s. ( 2 ) which follows them. That 
sub.section is indeed full of significance for 
the present discussion. It says : 

If no such agreement is concluded . . . references 

n Central Provinces and Berar 

shall be construed ae references to the Central 
Pfovmcos 


That shows that before the agreement 
tho Courts in Central Provinces were treat- 
ed as distinct from the Courts in Berar 
being under two separate administrations 
and further that British India did not in' 
elude Berar. This is made more explicit 
by s. 3 (7), General Clauses Act, 1 S 97 , as 
substituted by the Government of India 

(Adaptation of Indian Laws) Order, 1937 . It 
says ; 


t/ritish India shall moan ns respects tho period 

before the commencement of Part HI, Government 
Act, 1935. all territories and places with- 
m His Majesty s dominions which were for the 
time being governed by His Majesty through the 
Governor-General of India or throughanyGovernor 
or ofliccr subordinate to tho Govcrnor-Ocnoral of 
India and as respects any period after that date 
means all territories for the lime being comprised 
within Governors Provinces and tho Chief Com- 
rnissioner.s- Provinces except that a rofcroiico to 
IJfitish India in an Indian law passed or made 
before tho commencemont of Part III of the Gov- 
ernment of India Act. 1935, shall not include a 
roforonce to Berar. 


This conclusively shows that before isfc 
April 1937 oD which day Part III, Govornmeub 
of India Act, 193.'> came into force, Berar was 
never regarded as a part of British India. It 
must further bo noticed that oven after 
Part III. Government of India Act. came 
into force a reference to British India in an 
Indian law passed before 193G is not to in. 
elude a reference to Berar notwithstanding 
that Berar merged in tho Governor’s Pro- 
vince known as the Central Provinces and 
Berar by virtue of s. 47 (i) (a). Government 
of India Act, 1935. road with Art. 8 of the 
^reomont between His Majesty and His 
Exalted Highness the Nizam. 

I looked round to find somo such moans 
of overcoming tho difficulty felt by mo as 
would enable me to apply tho extended • 
definition of British India containwl in s. 17 
( 1 ) (b). Government of India Act. 1935 , and 
Incorporated as proviso i to para, l of tho 
^vern^-General's notification of 1913 

orar Code p. 19) to pending proceedings 
but that course also is barred by para. 2 of 
that notification which runs as follows ; 
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Tho notifications ol the Government of India 
specified in Sch. 2 hereto annexed are superseded 
to the extent noted against each : 

Provided that all civil and criminal proceedings 
pending at the date of this notification shall be 
carried on as if this notification had not ^n 
issued but that save as aforesaid, all proceedings 

commenced things done under any of tho 

cnactmonts specified in tho notification hereby 
suspended in Borar shall be as far as may be, 
deemed to have been respectively commended. . . . 
and done under the corresponding enactment speci- 
fied in this notification. 

The next question is whether the rule 
limiting the territorial jurisdiction of the 
Court to property situate within tho terri- 
torial limits can be validly waived by sub- 
mission. The question seems to assume that 
the Courts contemplated there have in- 
herent jurisdiction in respect of property 
situate outside tho territorial limits of their 
jurisdiction. If the Courts contemplated in 
this question have no authority to adjudi- 
cate on a matter relating to such property 
the judgment of the Court cannot be vali- 
dated by submission. Jurisdiction moans 
the legal power or authority of hearing 
and clotormining the dispute for the purjioso 
of administering justice and the Court of 
competent jurisdiction means a Court which 
has a right to adjudicate upon a given 
matter: vide Dicey p. 391, Edn.5. Tho word 
jurisdiction is ordinarily used in two senses. 
Jurisdiction over the subject-matter and 
power to give an effective judgment. If a 
Court has no jurisdiction respecting the 
subject-matter of tho litigation its judgment 
however technically correct is not merely 
voidable but is null and void. It cannot 
operate as res judicata and is liable to be 
declared void : see 38 Cal C3y*^ at pp. GG8 
and 009. 

In the light of these general consider- 
ations it has to be seen whether or not tho 
British Court has jurisdiction to adjudicate 
in regard to any property situate out of 
British India. Tho Courts established in 
British India have under s. 10 , Civil P. C., 
the power to try any suit for the recovery 
of immovable property situate in British 
India. Tho explanation appended to that 
section restricts tho authority of the Courts 
in British India to property situate within 
the limits of British India. This restriction 
is not for convenience of judicial admini- 
stration as is the case with local jurisdiction 
of tho Courts, but is fundamental. It cir- 
cumscribes the inherent authority or power 
of the Court. Similarly, proviso i to para, l 

35. Cll) 88 Cal 689 : 12 I C 464, Rajlaksbml 

Dassco V. KatyayanL Dassoe. 
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of Notification No. 8510-l-B, dated 8rd Nov- 
ember 1913 issued by the Governor. General 
in Council (p. 19. Berar Code, 1931) limits 
the authority of the Berar Court to property 
situate in I^emr, since in the enactments 
applied to Berar it directs that reference to 
British India shall ))o road us referring to 
Berar. It is, therefore, clear that the British 
Courts do not possess tho inherent authority 
to adjudicate on a matter relating to pro- 
perty situate in Berar and vice versa. As 
pointed out in -18 cal 138,^“ tliero is a distinc- 
tion between existence of jurisdiction and 
exercise of jurisdiction. When tho Court lias 
no inherent jurisdiction over the subject, 
matter of a suit, tho parties cannot, by tlioir 
mutual consent, convert it into a [jropor 
judicial process, although in a cause wliich 
the Judge is competent to try, tho imtios 
may without objection join issue and go to 
trial upon the merits: see 9 ALL I9l‘‘ at 
p. 203. Ju other words, tlie (juestion is, can 
the parties by their mutual consent nullify 
8 . 16 , Civil P. C., so as to confer jurisdiction 
on a British Court which the law itself 
refused to do? Tlio answer must categori- 
cally be in the negative. 

Under the principles maintained by tho 
Britisli Courts in the province of private 
international law the word “jurisdiction” 
means “the right or authority of a Court” 
and it is not used as meaning “area of terri- 
tory over which a Court has jurisdiction” : 

Dicey, p. 191. In India the area of terri- 
tory over which any particular Court has 
jurisdiction is fixed by tho local Acts. Sec- 
tions i.’i to 25, Civil P. C., regulate the venue 
within British India and apply only to those 
places where the Civil Procedure Code pro- 
pria vigore applies. They deal with matters 
of domestic concern and proscribe rules in 
matters within their compass and do not 
apply to a suit on a cause of action which 
arose wholly outside British territory : see 
9 Lah 455.*^ The explanation appended to 
S. 16 , Civil P. C., denies the British Courts 
jurisdiction in respect of property situate 
outside British India and to that extent it 
must be predicated that they have no right 
or authority to try any suit for the recovery 
of such property. Even under tho rules of 
private international law submission can 
give tho Court jurisdiction only to the extent 
of removing objections thereto wh ich are 

36. ’('2ir8"AIR'Iy2TC.al 34 ; 68 I C W06 : 48 Cal 
138 : 31 C L J 482 ; 24 C W N 723 (FB), Hirday 
Nath Roy v. Biimchandra. 

37. (’28) 15 AIR 1928 Lah 297 : 109 I C 28 : 9 
Lah 455 : 29 F L R 406, Bhamboo Mai v. Ram 
Narain. 
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purely personal to the party submitting as, 
for example, the objection in the case of a 
defendant that he has not been duly served 
with a writ, or that service of a writ out- 
side England has been allowed in a case not 
within the letter or the spirit of o. ll, R. i : 
submission cannot give the Court jurisdic- 
tion to entertain an action or other pro- 
coeding which in itself lies beyond the 
competence or authority of the Court : Dicey 
p. 222 . Section 17, Civil P. C., is supple, 
mentary to s. 16 , Civil P. C., and, it applies 
to properties situate only in British India 
and not to those outside it, as pointed out 
by their Lordships of the Privy Council in 
42 Mad 613.“ Their Lordships of the Privy 
Council in 54 Bom 495” made it clear that 
the words “situate within the jurisdiction of 
different Courts” in S.iT. Civil P. C., 190 S, 
referred solely to Courts in British India. A 
Court devoid of inherent jurisdiction over 
the subject-matter cannot possibly acquire 
authority over the parties; their consent 
cannot therefore confer jurisdiction. My 
lanswer is that if the Coiirt has inherent 
jjurisdiction the irregularity in the e.xercise 
of it will be cured by submission, hut if it 
has no inherent jurisdiction submission 
cannot validate its judgment. 


The next question is whether the rule 
embodied in s. 2 l, Civil P. C.. is limited to 
appeals and revisions in the same suit or 
does it also apply to separate suits and to 
execution proceedings in the same suit as 
well? Section 21 . Civil P. C.. postulates the 
existence of inherent jurisdiction and pre- 
cludes objections in appeal or revision as to 
the place of suing only. That moans that it 
only leaves open to a party to waive irre- 
gularity in the exercise of jurisdiction which 
a Court has, an enquiry into the existence 
of facts necessary to give jurisdiction such 
as residence of the defendant or the occur, 
renw of the cause of action within the 
limits of the Court’s jurisdiction. Objections 
precluded by s. 21 , Civil P. C., cannot bo 
raised in execution proceedings of the same 
suit because tho execution proceedings are 
|tbe continuation of the same suit. An objec. 
tion on the ground of the absence of tho 
inherent jurisdiction can however bo raised 
for tho Qrsttiroe in appeal: vide 20 N L R 33,” 
42 Mad 618“ or in se cond appeal see 47 Bom 

38. ( 80) 17 AIR 1930 P 0 188 : 126 I 0 417 • M 

67 1 A 194 (PC). Nilkanth lilwant 
▼. Vidya NarafitDli Bharatbi. 

p C 95 : 83 I c 681 • 20 


843,*® or in Letters Patent Appeal 54 all 
or in revision, 52 all 947,“ 33 Bom 
664, or in an appeal after remand 23 Bom 
22,*^ 8 Cal 678,“ or even in the course of 
argument before the Privy Council 13 aU 
300,*® 42 Cal 116^^ and also in execution pro-l 
ceedings of the same suit 58 cal 1018,*® ssl 
Mad 682*^ and 26 N L R 60.*^ 


In so far as the objection relates only to 
the place of suing as opposed to the absence 
of inherent jurisdiction of the Court, S. 21 , 
Civil P. C., operates directly to preclude 
objection to jurisdiction of the Court decid. 
ing the suit, either in appeal or revision. 
That section does not mention a fresh suit or 
execution proceeding arising out of the same 
suit. Consequently, there has been a diver, 
gence of opinion among the various High 
Courts in Indja. The Allahabad High Court 
in 53 ALL 500*® held that where a decree has 
been passed by a Court having no territorial 
jurisdiction over the matter in controversy, 
the defendant was entitled to maintain an 
independent suit for its avoidance. Tho 
reason given was that S. 21 , Civil P. C., does 
not provide against tho (luestion of jurisdic- 
tion being agitated by means of an indepen- 
dent suit and that there is no provision in tlio 
Civil Procedure Code which citlier expressly 
or by necessary implication deprived tho 
plaintiff of his right of suit. A different 
view was taken in 37 M L J 349,*® 47 M L J 
418'-'’ and 11 L L J 306.®” I find it diflicult to 
persuade myself, with due respect, to accept 
the Allahabad view. It is pertinent to 
observe that tlio question of jurisdiction-of 
a Court deciding a suit can bo called in 
question in another suit under tho limita- 


-•V. ^ i-$om * vy 
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45. COl) 13 All 800 ; 18 I A 65 : 6 Sar 14 (PO). 
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tions prescribed by 8. li. Civil P. C., and 
S.44, Evidence Act. Both these enactments 
contemplate “competency to try a suit. In 
9 Cal 439^‘ at p. 444 their Lordships of the 
Privy Council refer to the observations of 
Sir Barnes Peacock in 8W R175^- which were 
as follows : 

Id order to make the decision of a Court final and 
conclusive in another Court, it must bo a decision 
ofa Courtwhich would havehad jurisdiction in the 
subsequent suit in which the first decision is given 
as evidence, 

and, after discussion, conclude that con- 
current jurisdiction should be taken to 
mean concurrent as regards the pecuniary 
limits as well as regards the subject-matter; 
see 9 Cal 439.*^* That shows that competency 
of Court means pecuniary jurisdiction and 
authority over the subject-matter of the 
suit but does not imply territorial jurisdic. 
tion. In A I R 1925 Mad 1107^^ it was clearly 
pointed out that competency of Court mou- 
tioued in S. ii, Civil P. C., has no reference 
to territorial jurisdiction. In 37 ALL I*'* certain 
claimants of the estate of a deceased person 
which was situated partly iii the Bareilly 
District (Britisli India) and partly in the 
State of llampur sued in the Bareilly Court 
to recover the portion situated there and 
obtained a decree. Other claimants filed a 
similar suit in Rainpur State in respect of 
property situated there. It was held, on a 
suit by the plaintiiTs in the Bareilly Court 
for a declaration, that the judgment of that 
Court 0 |)erated as res judicata in respect of 
the suit in Rampur and for an injunction 
restraining further proceedings in the Rain- 
pur Court, that neither relief could be 
granted. Their Lordships observe at p. 4 that 
if all the property was situated in British 
India, the decision of the Bareilly Court 
would oiierate as res judicata but as the 
subject-matter of the suit was situate out- 
side British India, the decree of the Bareilly 
Court could not 0 ()orate os res judicata. The 
lirinciplo of the decision was that the Bri- 
tish Court had no inherent jurisdicton to try 
a suit afTocting rights in property outside 
British India and consequently the decision 
of tlie British Court was not final and con- 
elusive so as to affect that property. In 

51. (’83) 9 CttlTasTToT A 197 • 12 ’c~L R 520 : 4 

Bar 895 (I’ C), Missir Ragbobardiat v. Sbeo Baksb 
Bingb. 

52. rC7) 8 W R 175, Mt. Edun v. Mt. I^ecbuu. 

53. (’25) 12 A I R 1925 Mad 1167 : 87 I C 705, In 
ro Ayisha Bibi Ammal. 

54. (*14) 1 A 1 U 1914 All 614: 26 I 0 193 : 87 All 
1 : 12 A L J 1074, MaqbulFatimav. Amir Hasan 
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54 ALL 824®*^ it was held that the expression 
“competent to try and dispose of the same” 
occurring in s. 21 . Civil P. C., has no refer- 
ence to territorial jurisdiction and it was 
observed that for purjxjses of res judicata it 
is not necessary that the Court which deci- 
ded the previous suit should have concur, 
rent territorial jurisdiction with the Court 
in which a fresh suit is filed. It would thus 
be clear that the competency in s. 11 has no 
reference to territorial jurisdiction so far as 
Courts in British India are concerned. 'I’ho 
effect of s. 11 is to bar the plea of res judi- 
cata if it relates only to the absence of 
territorial jurisdiction of tlie previous Court. 
By necessary implication it must follow 
that no judgment or decree of any Court is 
capable of being invalidated on the ground 
that the Court had no territorial juri.sdiction. 

Tlio expression “place of suing” sini|)ly 
means venue of trial and lias no reference 
to the competency of the Court in the sense 
of its general authority to adjudicate on any 
matter in controversy. C’onseciuontly, it must 
bo hold that if a defendant fails to raise an 
objection to the place of suing and suff ers a 
decree to be passed against him he would 
ho precluded from questioning the validity 
of the decree by an independent suit. It 
must therefore logically follow that ho can- 
not raise the objection in the execution pro- 
ceedings arising out tlie same suit. In 3i 
N L R Sup 43" a different view was expressed. 
But it was not strictly necessary for the 
decision of tliat case in view of the other 
finding tliat the Bombay High Court had no 
inherent jurisdiction and that its decree 
was a nullity. 

As to the fourth and last fjuestion, the case 
reported in 5I Born 495'''* provides a conclu- 
sive answer. Tlie question is whether or not 
a suit to enforce a mortgage is a suit to 
recover land. If it is, a Court in British 
India is, as already shown, incompetent to 
try the suit and pass a decree aft'ecting land 
out of British India. In a mortgage for 
conditional sale, there is no covenant of 
personal liability as was finally decided in a 
Full Bench case of the late Court of the 
Judicial Commissioner in a case reported in 
25 N L R 187.“ As to a simple mortgage, the 
majority of tlie Judges in 5l Bom 51G"^ took 
the view that a suit by a mortgagee to 
enforce his mortgage by sale was not a suit 

55. (’32) 19 A I R 1932 All GCO : 143 I O 75 : 51 

All 824:1932 ALJ 984, Kisbori Lul v. B^ilkisban. 
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for land. That view however cannot prevail 
against 51 Pom 405^® where their Lordships 
of the Privy Council declared the words “a 
suit to obtain relief respecting immovable 
property are wide enough to cover the suit 
in the present case which included prayers 
for foreclosure and sale of the mortgaged 
property" {ibid pp. 501-502). Then their 
Lordships pointed out that the words in 
s. 17. Civil P. C., "within the jurisdiction of 
difl'erent Courts" must mean within the 
jurisdiction of different Courts in British 
India. In that view they set aside the decree 
passed by the Satara (British Indian) Court 
in so far as it affected property situate in 
the State of Kolhapur (out of British India). 
A decree passed by a Court in British India 
ordering sale of mortgaged property situate 
outside British India is one passed without 
"authority”. The decree is therefore a 
nullity. It cannot therefore form a legal 
basis for a suit in any Court out of British 
India. The mortgagee will perforce have to 
file a fresh suit to enforce liis mortgage and 
not the judgment obtained by Ijitn in a 
British Court. 

The answer to the question is that mort. 
gage decree obt.ained in British India in 
respect of property situate in Berar (out of 
British India) is incap.able of being executed 
in any Court in Berar; nor can a suit l )0 
maintained on the basis of the judgment of 
a Court in British India, wliich is mill and 
void. The only course loft is to institute a 
fresh suit in tlie Court in Berar to enforce 
jthat mortgage. There is no doubt an ano- 
maly in the administration of justice in 
such cases as the present but that is inherent 
in the situation and it appears to me impos- 
aible judicially to remedy it, particularly in 
view of the trend of the legislation referred 
to above. 

Oruer J. — I agree with the conclusions 
reached by my Lord the Chief .Tustice and 
Bose J, The points involved have been 
exhaustively discussed by them and by 
Niyogi J., in his dissenting opinion. I desire 
to say only that, once it is found on a con- 
sideration of the definition of "foreign Court” 
in 8 . 2 ( 5 ), Civil P. C., and for the other 
reasons set forth that Courts in Berar are 
not foreign Courts vis-a-vis those in the 
Central Provinces but are domestic Courts 
then the answers to the other questions, 
especially to the last question, would follow 
more or less as necessary corollaries. My 
answer to the first question and to the first 
part of the third question is "no” and that 
to the second and fourth questions is “yes”. 


Vi 7 i&]i B0S6 J. — I adherS with certain 
modifications to the view I expressed in the 
referring order and with respect disagree 
with Niyogi J. I do not intend to repeat 
what has been said there nor to re-examine 
the cases dealt with. This opinion is supple, 
raentary. In my opinion the position must 
be viewed exclusively from the point of view 
of a Berar Court and the fact that there is 
a Civil Procedure Code for British India 
must be placed on ono side. Here we have 
a decree from a Court in British India 
brought for execution to a Court in Berar. 
The Berar Court has to deal with the mat- 
ter from the point of view of its own 
domestic laws and therefore can only look 
to what has been termed for convenience the 

Berar Code of Civil Procedure” in the 
referring order. The fact that it is identical 
m terms with the Civil Procedure Codo 
obtaining in British India except for certain 
modifications does not matter: in fact it is 
just tliat which leads to much confusion of 
thought. The modifications are vital. 

What does that Code (the “Berar Code of 
Civil Procedure ”) say ? The notification 
which introduces it into Berar states in 
proviso 1 that except whore the context 
otherwise requires references to British 
India or the territories subject to a local 
Government shall be road as referring to 
Berar. It also states that in S. 2 ( 5 ) of the 
British Jndian Code of Civil Procedure, the 
words British India” shall bo read os re- 
ferring to “British India and Berar,” that 
is to say, that the two together are to be 
looked upon as ono unit for these purposes 
in the same way as the Central Provinces 
and Berar now form ono province under 
S. 47, Government of India Act, for all 
purposes. That moans that S. 2 (. 5 ), " Berar 
Civil Procedure Code” which defines foreign 
Court runs as follows : 

ForolKn &>urt m<>ana a Court situato beyond tbo 
limits of Rritish India and Borar which bo* no 
authority in British India and Berar and is not 
ostablishwl or continued by the Governor-Oonoral 
In Council. 

Does this includoaCourtinBritish India? 
Clearly not. A Court in British India is 
situate in this unit known as British India 
and Berar and therefore is not beyond its 
limits: and that is the first test which a 
^reign Court has to fulfil. Then again a 
British Indian Court has authority in at 
least a part of this unit, namely the British 
Indian part of it, therefore having authority 
m that unit it does not fulfil the second 
test either, that test being that it should 
have no authority in any part of this suit 
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known &s British India and Berar. I am 
assuming for the moment that British 
Indian Courts have no authority in Berar, 
though as has been shown in the referring 
order in point of fact they have because 
their decrees can be executed there. But 
even if it be assumed that they have none, 
they certainly have authority in the com- 
bined unit and therefore do not fall within 
the purview of the definition. That being 
so, a British Indian Court is not a foreign 
Court from the point of view of a Berar 
Court, and if it is not a foreign Court it 
must be a domestic tribunal. 

The fact that it is situate in British f ndia 
which is foreign territory from the Berar 
point of view makes no difference. It is open 
to a State to set up Courts of its own beyond 
its own boundaries, or to recognize those of 
other administrations if it so chooses. The 
co-operation of the other side is of course also 
necessary. The consent of the other admini- 
stration to allow its Courts to occupy their 
time with foreign matters must naturally 
be obtained, otherwise these Courts would 
refuse to act and no Berar authority could 
compel them to do so. But so far as the 
clothing them with authority is concerned, 
that is within the competence of all sove- 
reign States. Certain Cantonment Courts in 
Native States may be quoted as examples, 
and during the present world crisis we 
have whole administrations and Govern- 
ment functioning on foreign soil, hut for 
present purposes, the most important illus- 
trations are the Privy Council and the 
Court of the Judicial Commissioner and 
later of the Nagpur High Court until the 
now Government of India Act camo into 
force. Until then there were not two Judi- 
cial Commiasioners' Courts at Nagpur and 
later two High Courts, but only one. The 
jurisdiction of these British Indian tribu- 
nals was extended to Berar and thus wo 
had in those days British Indian Courts 
(and not separate Berar Courts) exercising 
jurisdiction oyer foreign territory. The 
Privy Council is also situate in foreign ter- 
ritory from the point of view of Berar but 
it 18 not a foreign Court from the point of 
view of a Berar Court, because it exercises 
jurisdiction in Berar. It also exercises juris- 
diction in British India but there are not 
two Privy Councils: there is only one Privv 
Council. ' 

It is important to recognize that there 
WM only one Court of the Judicial Com- 
missioner in those days and not two, and 
that the (Dourt which exercised jurisdiction 


over Bei*ar was n British Indian Court and 
not a sejmrate Berar Court composed of the 
same i)erBonnel, because that furnishes the 
key to the rest of the problem. For judicial 
purposes the Central Provinces and Berar 
were administered as one compact unit and 
not as two and each Court was constituted 
a domestic tribunal, and not a foreign one, 
vis-a-vis any other civil Court in that area. 

Because of its imixjrtance it will be 
necessary to track this down to its sources 
and deal with the matter at length because 
it was urged that there w^ere in those days 
two High Courts at Nagpur. I road the 
various Acts and Notifications in just the 
opixisite sense and in my opinion tlio view 
urged would have the most aiipealing 
consequences. The Court of tho Judicial 
Commissioner at Nagpur was first establi- 
shed by the Central Provinces Courts Act 
of 18G5. There was no legislature in thoso 
days and the Act was passed by the Gover- 
nor-General in Council acting in its legis- 
lative cajxicity. The decision to establish 
such a Court was made by a resolution of the 
Governor-General in Council dated 2nd 
November 18Gl and tlio Act which actually 
brought the Court into existence was passed 
four years later. Till then there was no Court 
of the Judicial Commissioner who assisted 
“the Chief Commissioner and Agent to tho 
Governor-General for the Central Pro- 
vinces’’ in his administiution of that area. 
Ho exercised certain judicial functions but 
not in his capacity as Judge of a Court. 
When the Court was first constituted, tho 
Judge, (in tlie beginning there was only 
one), and later ^the Judges, appointed to 
this Court were apix>inted in the ordinary 
way by the Executive Government. 

Tho original Act was veixjaled and re- 
placed (from time to time) by otlier Acts. It 
is not necessary to examine them all. It 
will be enouglj to refer to the ones of 1004 
and 1917. Tho important jwint to notice is the 
manner in which the Judges of that Court 
were to be appointed. Section i of the Act 
of 1904 provided that the Judicial Commis- 
sioner was to be appointed by the Governor- 
General in Council and the Additional 
Judicial Commissioners by the Local Gov- 
ernment with the previous sanction of the 
Governor-General in Council by notification 
in the local official gazette. Soon after this, 
in the year 1905, the judicial system of Berar 
was amalgamated with that of the Central 
Provinces. This was done by the Berar 
Courts Law of 1905 which was enacted by 
the Governor.General in Council on IGth 
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June 1905 in exercise of the powers conferred 
upon him by the India (Foreign Jurisdiction) 
Order in Council of l') 0 - 2 . Section 8 of that 
Law is as follows : 

3. (1) The Court of the Judicial CommissioDer 
of the Central Provinces shall be the highest civil 
Court of appeal, and, except In reference to pro- 
coedings against European British subjects and 
per^ns jointly charged with European British 
subjMts, the highest Court of criminal appeal and 
revision in respect of Bcrat. 

( 2 ) The said Judicial Commissioner mayexerciso 

in any part of the Central Provinces any jurisdic- 
tion conferred upon him by this law or any other 
law for tbo time being in force in Herar. 

(3) Where, on the application of any enactment 
of the (rovernor-General in Council to Berar, words 
signifying the Court of the Resident have been 
pbstitutod for an expr^ion signifying a High Court 
in British India, those words shall, after the 
commencement of this law, and subject to the 
provisions thereof, bo construed to me:in the Court 
of the Judicial Commissioner. 

Stopping there. These words do not in 
ray opinion constitute a new Court. They 
merely invest a Court which already exists 
in British India with an additional extra- 
territorial jurisdiction. I think the wording 
of the section indicates that but in iny opi- 
nion two tests place this beyond doubt. 
Before however dealing with that I draw 
attention to S. r>, Government of India .Act 
of 1910 (ti .and T, Geo. a Ch. 87) which autlio- 
rizes the Governor-General in Council to 
confer extra-territorial jurisdiction upon 
Courts. Up till the passing of this Act the 
Governor-Genoral in Council acting, or pur- 
porting to act. under the authority conferred 
upon lum by certain orders of His Majesty 
in Council made under the Foreign Jurisdic- 
tion Act of IR'.K), had been doing this. Doubts 
arose about the validity of, these actions, so 
the British Parliameut made it clear in S. H 
of this Act that the Governor-deneral in 
Council had always had authority to make 
these orders and that lie would continue to 
have this authority. 'I’ho section is general 
cind 10 in th6d6 torciis * 


An order of His Majesty in Council heretofore 
hereafter made under the Foreign Jurisdiction A, 
1»90, empowering the Governor-Genoral of Inc 
in Council to make rules and orders in respect 
Courts or administrative authorities actinti a 
territory shall not he invalid by reason only th 
itconfure or delegates power to confer on Ooui 
or administrative authorities power to sit or a 
outside the territory in respect of which tbov ha 
jurisdiction or functions, or that it confers 
delegates power to confer appellate jurisdiction 
functions on Courts or administrative authoriti 
Bitting or acting outside the territory. 


When the consolidating Government of 
India Act of 1915 was amended in 1919 a 
simUar power was conferred upon Local 
Governments by s. 7l (a) (a), the only limita. 


tion being that in their case the approval 
and assent of the Governor-General in Coun- 
cil was necessary, os also publication in both 
the Gazette of India and the local oflBcial 
gazette. The Act of 1916 was not repealed 
and so the power of the Governor-General 
in Council to act as before was not affected. 
L\eo now, although the new Government 
of India Act of 1935 repeals the Act of 1916, 
or rather those portions of it, it continues 
these powers by incoriwrating s, 5 into 
S. 294 (5) with certain necessary modifica- 
tions. It was argued that these actions of 
the Governor. General in Council amount to 
acts ftf legislation in British India and it 
was contended that so far as the Code of 
Civil Procedure is concerned, the Governor- 
Genoral in Council cannot do that and can- 
not alter or amend the Code. This, in my 
opinion, confuses the “Berar Code of Civil 
Procedure" with its British Indian counter- 
part. It may he that a British Indian Legis- 
laturo cannot create or set up a Court or 
other authority in territory which lies 
beyond the boundaries of the area over 
which it has jurisdiction and control, nor 
can the (iovernor-Genoral in Council, but 
both can by mutual agreement with the 
sovereign .authority in territory beyond tlieir 
respective jurisdiitbions. or witli some lessor 
authority deriving power so to act from 
such source, confer extra-territorial jurisdic. 
tion upon foreign Courts and authorities in 
certain matters and agree to regard them 
as domestic tribunals for all those limited 
purposes. 

This is what the British Indian Legis. 
laturo had done in the British Indian Code 
of Civil Procedure by its definition of foreign 
Court in .s. 2 (.5). It has not thereby set up 
any Court or authority in foreign territory, 
it has merely regarded certain foreign tri- 
bunals established or continued l>y the 
Governor.Cioneral in Council os domestic 
ones. And that it had every iiowor to do. 
Turning next to tlie foreign territory, that 
IS to say, in this case, Berar. the Governor- 
General in Council acting under an order in 
Council of Jlis Majesty made under the 
foreign Jurisdiction Act has power to legis- 
late for Berar. In the exorcise of those 
rowers that authority enacted the “Berar 
Code of Civil Procoduro." In that Code it 
has stated that any Court situate in the unit 
known as British India and Berar shall bo 
regarded as a domestic tribunal. In doing 
this it has not legislated for British India, 
it has not affected British Indian territory, 
nor has it touched the British Indian Code 
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of Civil Procedure. The Governor-General 
in Council has merely conferred a certain 
extra-territorial jurisdiction upon British 
Indian Courts. It has not created those 
Courts, but has only conferred extra-terri- 
torial powers up>on Courts created by the 
British Indian Legislatures, and this S.5 of 
the Act of 1910 to which I have referred 
tells us it has power to do and has always 
bad power to do when the requisite order 
of His Majesty in Council is present, os it 
is in the present case ; and the moment that 
is done the Berar Code of Civil Procedure 
constitutes these British Indian Courts 
domestic tribunals by its definitions. The 
relevant order of His Majesty in Council is 
the one dated 11th June 1902. Paragraph 4 (c) 
empowers the Governor-General in Council 
to make rules and orders 
(or determining (not creating) the Courts, autho- 
rities, Judges and Magistrates, by whom, and (or 
regulating tho manner in which, any jurisdiction, 
auxiliary or incidental to or consequential on the 
jurisdiotion under this order, is to to exercisod iu 
Uritish India. 

This, in my opinion, ijuito clearly, does not 
empower the Governor-General in Council 
to create a Berar Court in British India 
but only enables him to confer extra-terri- 
torial jurisdiction upon British Indian Courts 
created by the British Indian Legislatures 
and thus enables such Courts, sitting in 
British India and exercising jurisdiction 
there, to extend their powers and authority 
beyond the limits of British India into the 
foreign territory of Berar. With the utmost 
respect I am unable to see bow this can be 
looked upon as amendment of tho British 
Indian Code of Civil Procedure. 

But turning back to the Berar Courts 
Law of 1905, I said that I considered two 
tests as conclusive of the fact that the 
Governor-General in Council was not creat- 
ing a separate Judicial Commissioner’s Court 
for Berar at Nagpur hut was merely con- 
ferring extra-territorial jurisdiction upon a 
Court which hod been created by a British 
Indian Legislature. If we turn to s. 4, 
Central Provinces Courts Act of 1904, we 
find that though the Judicial Commissioner 
was to be appointed by the Governor. General 
in Council tho Additional Judicial Commis- 
sioners were to be appointed by the Local 
Government subject to the previous sanction 
of the higher authority. There is no corres- 
ponding provision for the appointment of 
Judges to tho Court of the Judicial Commis- 
sioner in the Berar Courts Law, nor has the 
Governor-General in Council ever appointed 
tho Additional Judicial Commlssionor for 


that Court, nor had it up till 1017 authorized 
the Local Government to do so on its behalf. 
No part of the Central Provinces Courts Act 
of 19M was ever applied to Berar. I give a 
typical order of appointment below : 

Government of the Central Provinces, 
APPOINTMENTS DEPARTMENT. 

OrJtT. 

Nagpur, tho IGth April 1932. 

No. 1267/670/III 

Mr. R. E. Pollock, I.C.S., District and Sessions 
Judge, Legal Rcmembrancor, Secretary Legislative 
Council, Central Provinces, and Judicial Secretary 
to Governmeut, Central Provinces, is appointed to 
officiate as Additional Judicial Commissioner, 
Central Provinces, Nagpur. 

No similar notification was issued in respgcb 
of Berar. 

Now it is clear that it is not enough for a 
Court to be created. It is necessary for the 
creating authority also to make provision 
for the appointment of Judges to that 
Court. That this was nob overlooked in the 
case of Berar is clear from Ss. 17 to 20 of the 
Berar Courts Law of 1905 which are headed 
“Appointment of Judges and ministerial 
officers of subordinate Courts.” It is equally 
clear that not only did tho Judicial Com- 
missioner exercise authority over Berar 
after 1905 but so also did the Additional 
Judicial Commissioners who had been ap- 
pointed by the Local Governmonb. What 
power had they to do so if tho law of 1905 had 
created a separate Judicial Commissioner’s 
Court for Berar? They had never been ap. 
pointed as Judges to that new Court. But, 
if the British Indian Court, as a Court, had 
been invested with extra-territorial juris- 
diction, then of course its authority to act 
through its own Judges is clear, 

Wlien the Central Provincek Courts Act 
of 1917 was passed, the Local Governmonb 
was given power to appoint both the Judi- 
cial Commissioner as well as the Additional 
Judicial Commissioners without reference 
to the Governor-General in Council. This 
Act was applied to Berar by item No. 115, 
schedule l, with the direction that the 
words “the Province” in that Act should 
be construed as meaning the Central Pro- 
vinces and Berar. But even that did not 
authorize the Local Central Provinces Gov- 
ernment to appoint Judges to aBerar Court. 
The authority to create Courts and Judges 
for Berar was conferred by His Majesty in 
Council upon the Governor-General in 
Council and not upon a Local Provincial 
Government. The extent to which tho 
Governor-General in Council can delegate 
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his powers is given in para. 3 of His Majes- 
ty’s Order in Council. It is limited to dele- 
gation to "any set^-ant of the British Indian 
Government.” It is difficult to see how a 
Local Government can be regarded as a 
servant of the British Indian Government 
especially when none of its members indi- 
vidually was a Government servant ; but in 
any case where was the delegation ? 

Section 134 ( 4 ), Government of India Act, 
1915, de6ned Local Government as "the 
Governor in Council or the Governor acting 
with ^linisters as the case may recjuire.” 
Now the Governor and his Executive 
Councillors were appointed by His Majesty 
under the Royal Sign Manual (s. 47 (i)), 
and as such held office during the pleasure 
of the Crown 1 see G Halsbury’s Laws of 
England. Hailsham Edition, para. 782, p. 008. 
Tlierefore though they were servants of the 
Crown they were not servants of the British 
Indian Government; nor were the Ministers, 
because being an integral part of the British* 
Indian Government they could not bo ser- 
vants of themselves. But however tliat may 
be, even if it bo i) 0 ssible to argue tliat tlicro 
was the necessary delegation in 1917 , that 
would only affect Judges appointed after 
that date and would not apidy to tlie Aildi- 
tional Judicial Coiniiiissioners who were 
apiKjinted and functioned umler the Act of 
loot. It is important to ol)scrvc that there 
were no fresh appointments in 1917 ; tlieold 
Court continued as l>oforo and so did its 
Judges. The logical result of the contention 
under consideration would bo that all the 
thousands of orders passed and decisions 
made by tlio Additional Judicial Commis- 
fiioner.s in that interval were mere nullities- 
a staggering conclusion. The ixDsition is 
even clearer ’when wo como down in 193G 
when the present Higli Court was consti. 
tuted at Nagpur. It was created by His 
Majesty by Letters Patent and all tlio 
present Judges were appointed under that 
Letters Patent. There has lieen no fresh 
appointment of Judges by the Governor- 
General in Council to a High Court in Borar 
and consequently if the contention is sound 
under what authority do wo function in' 
Borar? The order of the Governor-Goncral 
m Council relied on relates only to a Court * 
and not to Judges. If that creates a new 
Higli Court for Berar, then it is necessary 
to appoint Judges to that Court and nono 
of us has been so appointed. 

Other complications will also arise The 
High Court functions under its Letters 
Patent and as such possesses powers wbicli 


the .Judicial Commissioner’s Court did not 
have. If the order of the Governor-General 
in Council dated 20th January 1936 on which 
reliance was placed really creates a separate 
High Court for Berar, then that High Court 
is not of the same status or kind as the 
Nagpur High Court. It is not a Court created 
by His Majesty nor are the Judges, His 
Majesty’s Judges. Consequently it cannot 
have the powers wliich His Majesty alone 

can, in the absence of statutory authority, 
confer. The Governor-General in Council 
acting as the legisLitive authority for Berar 
has not conferred these wider powers ujwn 
any Berar High Court; it has done no more 
than enact a “Berar Code of Civil Proce- 
dure . That means that the jiowers of the 
Berar High Court would be strictly limited 
by the “Berar Code of Civil Procedure” and 
t herefore to mention only one consequence, 
no letters patent appeals would bo possi-* 

ble. In my opinion, the consequences of 
accejiting the contention under considera- 
tion would bo appalling. I am quite clear 
that there was only one Judicial Commis- 
sioner’s Court at Nagpur and not two 
aiul thereafter only one High Court. Once 
that is accepted, then tlio difficulties of 
regarding Mic subordinate Courts in the 
Central Provinces as domestic tribunals 
from the point of view of the Berar Courts 
largely disappears because the underlying 
principle is exactly the samo in their case 
as well. 

I said that to my mind two tests wore 
conclusive of this matter. The first I have 
just dealt with. The second is tliis. In ap- 
plying the various British Indian enactments 
to Berar ^hy has the (iovornor-Gonoral in 
Council deemed it necessary to substitute 
the phrase Central Provinces and Borar" 
or British Indian and J^orar” for the words 
Contra Provinces” and "J^ritish India” re- 
spectively? One would have thought that 
the word Borar" alono would have boon 
enough. Tho phrases usod aro necessary 
only on the view that extra-territorial juris- 
diction 19 being conferred on certain British 
Indian Courts. Then again turn notifica- 
ion No. .1510.1. n., dated 3rd Novomlior 1913. 
in applying tlio onactmonts reforrofl to 
above to Berar tho Governor-Ganoral in 
Council states that: 

applied rcfcroncos loa 'IliRh 
«3 roforrlng to tho Court of 

What about tho Court of the Judicial 
Commissioner of Berar if there is such a 
separate Court? What has the British Indian 
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Court of the Central Provinces got to do 
with Berar if there are two such Courts 
and why should this important Berar insti- 
tution which alone would have any authority 
in Berar if it existed be ignored in this 
way? To my mind the answer is plain : 
there is no such institution. It is the British 
Indian Court which functions in Berar. 
Difficulties were raised in argument about 
ss. 16 and 17, Civil P. C. These difficulties 
have been dealt with by my learned brother 
Niyogi J., and he has been impressed with 
them. In my opinion they can only arise 
on the assumption that the British Indian 
Court and the Berar Courts are foreign 
Courts vis-a-vis each other. I think with 
respect that the discussion here has omitted 
to separate the Berar Code of Civil Proce- 
dure from its British Indian countor-part. 
W'e are dealing in this case with a decree 
passed by a British Indian Court in respect 
of property situate in Berar and with a 
Berar Court which is asked to execute that 
decree. As 1 observed before, we have got 
to look at the matter from the point of view 
of the Berar Court and to confine our atten- 
tion to the Berar laws, that is to say, in 
this case, to the “Berar Code of Civil Pro- 
cedure". 1 agree with my learned brother for 
the reasons given by him that the explana- 
tion to s. fc “Berer Code of Civil Procedure" 
must be road as follows: “In this section 'pro- 
perty' moans property situate in Berar." 
Therefore what wo have to see is whether 
under this Berar section a British Indian 
Court can pass a decree in respect of pro- 
perty situate in Berar. That depends uiwn 
whether these Courts are to bo regarded as 
foreign Courts or as domestic tribunals. I 
have already explained at length that they 
are not foreign Courts from the point of 
view of a Berar Court. Therefore the ixDsi- 
tion narrows down to this. 

Section IC, Berar Code says that suits 
for tlie recovery, partition, etc., of iinmova- 
bio property situate in Berar must be brought 
in the Court within the local limits of whose 
jurisdiction the property is situate. This of 
course can only be a Berar Court. But what 
hapixMis if it is not brought in such a Court? 
In my opinion the rule which S.21, “Berar 
Code of. Civil Procedure" illustrates covers 
the defect as effectively os it does when the 
suit is instituted in a wrong Court (from the 
territorial point of view) in Berar. Tho 
rcjison for this has been given in our refer- 
ring order. A defect of this kind does not 
affect tho inherent jurisdiction of tho Court 
and therefore when the wrong Court is a 


domestic tribunal, and in certain coses even 
when it is not, consent, or what is the same 
thing, absence of objection, can confer the 
necessary jurisdiction. If this result flows, 
as it does, in tlie case of Berar Courts 
because they are domestic tribunals vis-a- 
vis each other, and if by special Berar en- 
actments British Indian Courts are also to 
be regarded as domestic tribunals vis-a-vis 
Berar Courts, then tho same results must, 
in my opinion, follow in their case as well. 
It must be remembered tliat if a British 
Indian Court has inherent lack of jurisdic- 
tion to exercise autliority in foreign terri- 
tory in all cases, then tlie objection must 
apply ecjually to tho High Court and pro- 
bahly also to the Privy Council. 1 agree that 
ordinarily there is want of inherent juris- 
diction but in my opinion not so wlion llio 
foreign jxiwer chooses to clotlie British 
Indian Courts with the necessary autliority 
by recognizing them as domestic tribunals. 
After that tho <iuestion of jurisdiction be- 
comes territorial and must bo dealt witli 
accordingly. Tho matter lias been dealt 
with in tlie referring order but there is a 
decision of the Privy Council in 12 Cal 225^^ 
which has not been referred to there and as 
it supports my view it would perhaps be as 
well to refer to it now. Tliat decision was 
given under the Civil Proce<lure Code of 
1859, where there was no section which cor- 
respondefl to S. 21 of tlie present Code. At 
p. 237 their Lordships say : 

It may be observed that the Court of the 24-Per- 
gunaahs d&ilt with Aluuipur, which is iu Nuddea, 
aud that the Court of Kuddea dealt with tho tbreo 
mouzahs twice mortgaged which were iu the 
24-Pcrguunahs. The defendant, who succeeded in 
both suits, raised no question upon this, and each 
of the District Courts must be taken to have tried 
tho whole suit before it by consent. 

When, however, their Lordships dealt with 
the ixDsition in the High Court where there 
was no consent and tlie High Court attemp- 
ted to confer without consent torritorinl 
jurisdiction uiion a Court which had none, 
their Lordshijjs s;ii(l that the High Court 
had no jxiwer to do that. This also indi- 
cates that the rule applies even when S. 21 
is not available. As regards the Privy 
Council cases in 42 Mad 813** and 54 Bom 
495,^^ which were relied on, the former has 
already been distinguished in the referring 
order. In that case a British Indian Court 
passed an order under the Civil Procedure 
Code for the sale of properties of which a 
part was situate within the loc al limits of 

226 : 12 I A 215 : 4 Bar 662 (P C), 

Kamini Bundail v. Kali Prossunno. 



58 Nagpur Firm Jagniram Premsitkh v. Ganpati (FB) (Vivian Bose J.) A. I. R. 


its jurisdictioD and part in a tract known as 
the Agency tracts. The Code of Civil Pro- 
cedure has been expressly excluded from 
operation in these tracts by S. 1 (3). There- 
fore their Lordships held that as the sale 
was ordered under a provision of law whose 
operation had been expressly excluded from 
the tract in question, the order was a nullity. 

But that is not the case here. Under the 
Berar Code of Civil Procedure” all British 
Indian Courts have been placed on the same 
footing as the Berar Courts vis-a-vis each 
other and all made subordinate to the one 
British Indian High Court at Nagpur. 
Therefore as I see it, whenever an order or 
a decree made by a Berar Court without 
the necessary territorial jurisdiction would 
not be a nullity vis-a-vis another Berar 
Court, then acorrespondingorder of another 
domestic tribunal, a British Indian Court, 
made in like circumstances, would not be a 
nullity either. To the extent that it is neces- 
sary to wnfer this limited extra-territorial 
jurisdiction upon British Indian Courts and 
make them domestic tribunals for the pur- 
poses of the Berar Courts, the “Berar Civil 

ProccdureCode”doesapply to British Indian 

Courts, and it has been so applied by an 
authority recognized by s. r, of the Act of lOin, 
namely the Governor. General in Council. 
Therefore the decision of their Lordships 
in 42 Mad does not, in my opinion, 

apply to a case of this kind. 

regards the other decision, .'il Rom 
4n5.-^ the position was this. A British Indian 
Court passed a decree which embraced not 
only property within its own territorial 
jurisdiction but also property beyond British 
India in the Kolhapur State. Now the State 
of Kolhapur is not administered by the 
Governor. General in Council and therefore 
the Courts of British India and the Courts 
of Kolhapur are foreign tribunals vis-a-vis 
each other. It was contended before their 
Lordships that S. i7. Civil P. C.. saved the 
situation but their Lordships held that it 
did not because they said the different 
Courts^ referred to in that section must 
moan Court to which the Code applies, that 
13 to say. Courts in British India,*' and of 
^urse after their Lordships pronouncement 
it must be accepted that that is so. But 
I do not see that that makes any difTerence. 

I agree with Niyogi J.,that s. 17 must now 
probably be regarded as supplementary to 
8. 10 , though we thought otherwise in the 
referring order. This point was pressed 
before their Lordships at p. 501 and though 
they did not actuaUy say that this was 90 


I think they indicated that in their opinion 
it would be. But what follows? Section 16 
deals with territorial and not with inherent 
jurisdiction, that is to say, with a kind of 
jurisdiction which is curable by consent. If 
s. 17 is supplementary to S. 10, then it follows 
that s. 17 falls within that class. Therefore, 
it may well be that s. 17 cannot be applied 
when the properties are situate partly in 
British India and partly in Berar any more 
than S. 16 can be applied when the property 
is wholly situate beyond the limits of terri- 
torial jurisdiction. But tliat does not touch 
the {xiint at issue here. The question here 
is not whether ss. 16 and 17 can he invoked 
to confer jurisdiction when the parties 
object but whether consent can; and that, 
as I see it. is covered by the principle 
which s. 21 illustrates. Their Lordships did 
not refer to S. 21 or to the principle under, 
lying it because clearly in that case it could 
not have been invoked. The objection to 
jurisdiction liad been taken in the first 
Court itself, before decree, and an issue had 
been framed about it. Of course the rule 
cannot cure an irregularity as to the place 
of suing under 6.17 when the objection is 
raised in the first Court any more than it 
can under S. Ri, unless the matter is decided 
against the objector and is not sot right in 
revision or appeal in which case it would 
bo ros judicata. Jiut that is not tho case 
here. Here the objection was taken for the 
first time in execution. Tlieir Lordshijis did 
not consider any such position. 

The force of Ss. 10 to 20 was considered 
by tho Judicial Commissioner's Court at 
Karachi in A I U im sind T’ho learned 
AdditioDal Judicial ConnuissioDera pointed 
out that these sections deal 
with the forum or proiwr place where a plaintia is 
required to instUuto hi.s suit. These Bcctioiis cod- 
tarn a direction to tho suitor and not to tho Court 
and do not purport to de.d with tho inherent or 
Ronoral jurisdiction of a particular Court or pur- 
port to deprive any such Court of its jurisdiction 
ID the event of their non-romplianco. 

The learned Additional Judicial Com- 
missionors relied on 2.3 Mad .167"'’ at page 371 
where rules of this kind wore treated as 
procedural and tlion they continued : 

a o?** already observed 

a. 21 of tho Code makes it abundantly clear that 
ft non-compliance with these provisions. Is in no 
way fatal to the jurisdiction of tho Court and does 
not render the decree passed by a Court of compo- 
Hint jurisdiction a m ore nullity so as to ompowor 

18 A I R 1931 Sind 47 : 181 I C 182 ; 25 
Parumal^*^^’ Ranoomal v. Khajumal 

28 Mad 367,Gourachandm Patnaikudu 
V. VikraiDft Deo. 
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the executing Court to refuse to execute it on that 
ground. 

I entrirely agree. My Lord the Chief Jus. 
tice and I have dealt with this in our referring 
order and I will not cover the same ground, 
but I think that the opinion expressed there 
requires modification in respect of its treat- 
ment of S. 17. In view pf the Privy Council 
decision to which I have just referred I do 
not think that it can be contended any 
longer that S. 17 can be applied to cases of 
this kind though the referring order suggests 
that it can. This decision of their Lordships 
was not cited before us then and I had over- 
looked it. There is also another modification 
which I think it desirable to make and that 
is 09 regards our treatment of the Privy 
Council decision in 56 Mad 405.“ On looking 
into the matter further I find that their 
Lordships were dealing with an insolvency 
matter arising under the Provincial Insol- 
vency Act. The District Court at Secun- 
derabad wjia consequently acting as an 
insolvency Court and not as an ordinary 
civil Court. The Preamble to the Civil P. C. 
shows that the Code is regulating the pro- 
cedure of ‘'Courts of Civil Judicature” and 
consequently the Courts referred to in S. 2 (5) 
are civil Courts and not criminal or insol- 
vency or any other kind of Courts. That 
being so, there can be no doubt that an 
insolvency Court situate in foreign territory 
is a foreign Court from the point of view of 
a British Indian civil Court. It is also to be 
observed that S. 5, Provincial Insolvency Act, 
does not imix>rt the definitions given in tlio 
Code of Civil Procedure into the Act and 

adopt thorn as its own. All it says is that; 

Subject to the provisions of this Act thcCourt, in 
regard to proceedings under this Act, shall have 
the same powers and follow the same procedure as 
it has and follows in the exercise of original civil 
jurisdiction. 

That being so. the definition of “foreign 
Court” given in the Code of Civil Procedure 
does not apply to insolvency matters. It is 
clear throughout pp. 411 and 413 of their 
Lordships’ judgment that their Lordships 
were there concerned with bankruptcy mat- 
ters and adjudication orders, and the House 
of Lords’ decisions on which they rely make 
that even clearer. That being so, it is clear 
why the definition in s.2(.5), Civil P. C., 
was neither cited nor referred to: it did not 
apply to that case. But it does apply here. 
I would also like to add 29 N L R 342“ at p. 348 
to the authorities already cited in the ro- 

60. (-88) 20 AIR 1988 Nag 818 : 149 I C 718 : 29 

N L R 842, Makhanlal v. Pancbamlal, 


ferring order relating to S.21, Civil P. C., 
and the rule of law which it illustrates. That 
leaves outstanding a difliculty which was 
raised as regards s. 45, Civil P. C. It was 
contended that this section would be otiose 
if a Berar Court was a British Indian Court 
and vice versa and that the Courts could 
then proceed directly under S. 89. I do not 
think that is so. The reason why Ss. 43 to 
45 are necessary is because a British Indian 
Legislature cannot e.xtend tlie operation of 
its law into foreign territory any more than 
a foreign authority can legislate for British 
India. 

It is competent for a Legislature either in 
Berar or in British India to say that it will 
recognize Courts situate in tlie territory of 
the other as its own domestic forums but 
that iu itself will not clotlio those Courts 
with authority to act, nor will it serve to 
regulate their procedure. It is necessary for 
the sovereign power of tlie territory in 
which those Courts aro situate, or some 
delegate from it clothed with tlie necessary 
authority, to allow its Courts to spend their 
time over these foreign matters and to deter- 
mine the procedure which they should fol- 
low when doing so. Tho Governor-Genei-al 
in Council, legislating for Berar, has passed 
the “Berar Code of Civil Procedure” and 
has told Berar Courts by Ss.2 (5) and 45 to 
recognize British Indian Courts as domestic 
tribunals and to send its decrees to those 
Courts for execution instead of leaving the 
successful party to sue on them as he would 
ordinarily have to do. But its authority 
stopped tliere. It could not legistate for 
British India and therefore could not com- 
pel British Indian Courts to recognize Berar 
Courts as domestic forums and could not 
compel them to accept their decrees and 
execute them. It was necessary for a British 
Indian Legislature to do that, and we find 
that a British Indian Legislature liad done 
so. British Indian Courts are told in S. 13, 
British Indian Civil Procedure Code that 
they are to recognize Berar Courts as do- 
mestic forums and to execute their decrees. 
An exactly similar position is reached in 
respect of decrees passed by British Indian 
Courts and sent for execution to tho Courts 
in Berar by reversing this process. I cannot 
see how this alters the matter. The im- 
portant point is that these decrees cduld 
not be 80 .executed unless the two Courts 
were domestic forums vis-a-vis each other. 
If they were foreign Courts, then it would 
bo necessary to sue afresh upon the foreign 
judgment. 
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Some cases vfbich have not been consi- 
dered in the referring order were cited in 
the discussion before the Full Bench. I do 
not think two of them are in point : 15 Pat 
related to the Sonthal Parganas which 
are a part of British India and the decision 
turned upon the competency of- a settlement 
officer to send a certain matter for trial to 
a Court in Gaya (also British India) under 
S.5A, Sonthal Parganas Settlement (Am- 
endment) Regulation Oof 1008 ). Their Lord- 
ships of the Privy Council held that he had 
this authority and that the Court to which 
the matter was sent had the necessary juris- 
diction when the matter was so transferred: 
I l> R (1938) Bom 529®" interprets s. 41, Evi- 
dence Act, and holds that the Courts referred 
to there include Courts which are not Bri- 
tish Indian Courts. I L n (i937) Bom 895®^ 
is in point but with respect I am unable to 
agree with it. The learned Judges considered 
that the decision of the Judicial Committee 
in 54 Bom 495'“ relating to S. 17. Civil P. C., 
settled the question. I have already dealt 
with this question. I agree with the learned 
Bombay Judges that after their Lordships’ 
decision, S. 17 ought to be interpreted in the 
^nse in which the Bombay High Court has 
interpreted it, but the learned Judges do 
not go on to consider the further question 
whether the defect is procedural (and so 
curable) or goes to the root of jurisdiction. 
In the case before their Lordships the 
matter was not curable because the Kolha- 
pur Court with which they were dealing 
was unquestionably a "foreign Court.” In 
our case, and in the case before the learned 
l^mbay Judges, tho Court was, in my opi- 
nion, and apparently in theirs as well, a 
domestic tribunal. I adhere to the view 
taken in the referring order and my replies 
to the questions put are tho same as those 
given by my Lord the Chief Justice. 

Reference answered. 


61. (’80) 23 A 1 R 1936 P C 189 : 1G8 I 0 49 • 

'a* ">■ 

mSm T. Motes Bunin Menabe 

63. (’ 88 ) 25 A I R 1988 Bom 121 • 174 T O i tr 
I LR (1937) Bom 895 ; 89 Bom L R 1287, Kar 
ainga Kuabansing v. Narslnba Rangrao. 
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Gruer J. 

Seth }^a7tdlal and another 

Decree -holders — Applicants. 

V. 

Bamdatta Hiralal and others 

.. Opposite Party, 

Civil Revn. No. 8 of 1939, Decided on 
19th .luly 1940, from order of 2nd Sub- 
Judge, 1st Class, Khandwa, D/- 5th Novem- 
her 1938. 


(a) Provincial Insolvency Act (1020), S. 78 

(^)—^Pplic4Xhihiy — Absolute discharge granted to 

— S, 79 (ti) cannot be applied even bu 
analogy, ^ 


S.78 (2) excludes time only in tho case of annuU 
meat of an order of adjudication ; and therefore it 
cannot bo applied even by analogy to a case where 
an absolute discharge has been granted to the 
insolvent. [p 0 q q 2 ] 

(b) Lxviitation Act (2903), Art, 282 — Phrase 

made %n aco)ydaHce with law to the proper 
Court** in Art, 282 should he reofl also with 
cancludin.j words “to lake some step-in-aid of 
cxeculion’'~Iusolvenci/ Courl ts not proper Court 
ivUhin mcaniny of Art. JS2—Steps-ut.aui taken 

14 a/oresaul Court do 7int extend period Time 

letuvcH adjudication and discharge of insolvent 
judgment-debtor cannot be excluded. 

Tho pbraso "mado in accordance with law to tho 
proper Court" in Art. 182 is to bo road also along 
with tho concluding words "to take somo step-in- 
aid of oxoculion”. Tljo insolvency Court is not tho 
proper Court for execution and theroforo any so- 
called stops-injiid taken in that Court cannot 
extend tho period. Timo betwoon tho adjudication 
and di&chargo of on iusolvont judgmont-debtor 
against whom limitation for execution of a docreo 
had already commence<l prior to his insolvency 
cannot be excluded: AIR 19.31 Pat 357. Uis/ino.'; 
-MR 1919 Mad G 66 and .MR 1923 Bom .38, lief. 

(<•) TAmilalion Act (1008), S. 7,5 _ /IiwhenJl 
may acf as slay of proceedings only when leave 

15 refused. 


An order of adjudication adjudging thodofondant 
as an insolvent is not an order staying suit ogaiust 
the defendant b.'causo its efTcct is not to stoy pro- 
ccodings against the defendant-insolvent but merely 
to impose on tho plaintiO thouccc.ssityof obtaining 

rMused that it can bo said that there is an injunc- 
tion and an order staying tho institution of the suit. 

A, Itaiah — for Applicant. ^ ^ 

V. K. Rajwade — for Opposite Party. 

Order The question is whether this 

execution application of tho applicants- 
decreo. holders was in time. Tlioy first of all 
rely on S. 78 ( 2 ), Insolvency Act, road with 
Art. 182 , sch. 2 , Limitation Act. But 8. 78 ( 2 ) 
excludes time only in tlie c,aso of annul- 
ment of an order of adjudication : so it can- 
not l>e applied even by analogy to the 
present case whore adjudication was not 
annulled bub an absolute discliarge ^va8 
granted to the insolvent. The decree-holders 
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then say that under Arfc.l82 itself they are 
entitled to deduct the time spent in proceed- 
ings in the insolvency Court because these 
proceedings were steps-in-aid of execution 
of the decree or order. The lower Court has 
discussed the interrelation of the closing 
clauses of Art. 182, col. 8 of para. 5 — “the 
final order passed on an application made 
in accordance with law to the proper Court 
for execution, or to take some step-in-aid of 
execution of the decree or order" — and has 
in my opinion correctly interpreted it to 
mean that the phrase “made in accordance 
with law to the proper Court” is to be read 
also along with the concluding words “to 
take some step-in-aid of execution." As the 
Insolvency Court was not the proper Court 
for execution, it follows that any so called 
steps-in-aid taken in that Court do not 
extend the period. Here the decree was 
dated 4th October 1029 and was against two 
brothers Hiralal and Ramlal jointly. It was 
Hiralal alone who went to the insolvency 
Court and be was adjudged insolvent on 7th 
September 1934. He was discharged on 23rd 
October 193C. 

Reliance is now placed on 10 Fat 422,* but 
the facts there were different. The decree 
against the insolvent was obtained some 
months after he had been so adjudicated 
and therefore S. 28 ( 2 ), Provincial Insolvency 
Act, had already come into force, and it was 
held that limitation did not begin to run 
until leave to proceed against the person of 
the judgment-debtor has been granted. In 
the case before us limitation bad already 
begun to run, and ,I have not been shown 
any provision of law by which time between 
the adjudication and the discharge could be 
excluded. It is not contended that S. 14, 
Limitation Act, is applicable. The decree- 
holders could have applied to the Insolvency 
Court for permission to proceed in execution, 
but they did not do so. They could also have 
proceeded against the other brother Ramlal 
writbout permission and executed the decree 
fully against him, but they did not do so. 

Section 18 , Limitation Act, seems more 
promising, but no mention of it was made 
by either side in argument. Its effect was 
considered in 42 Mad 319® and 47 Bom 244.* 

1. ('81) 18 AIR 1931 Pat 857 : 184 I C 633 : 10 

Pat 422 : 12 P L T 845, Hit Narayan Singh v. 

Brij Nandan SlDgh. 

2. (’19) 0 AIR 1919 Mad 666 : 49 I 0 625 ; 42 Mad 

819: BOM L J 104, Ramaswami Pillai v. Qovinda. 

&ami Naicker. 

83 : 67 I 0 757 : 47 Bom 

244.: 24 Bom L R 609. Bidhraj Bhojraj v. Ali 


It was held that an order of adjudication 
adjudging the defendant os an insolvent is 
not an order staying suit against the 
defendant because its effect is not to stay 
proceedings against the defondant-insolvent 
but merely to impose on the plaintiff the 
necessity of obtaining leave from the Court: 
it is only when leave is refused that it can 
be said that there is an injunction and an 
order staying the institution of tlie suit. 
For the above reasons I concur with the 
finding that this execution was barred by 
time. The present application is dismissed 
with costs. Counsel fee Rs. 20. 

G.N./r.K. Application dismissed. 
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Vivian Bose J. 

Pannalal Ilatanlal Parirar — Surety 

— Applicant 

V. 

Ilaji Abdul Karim Ibrahim Kachhi — 
Decree-holder — Opposite Party. 

Civil Rovn. No. 425 of 1939, Decided on 
28tb August 1940, for revision of order of 
Ist Sub-Judge, 2Dd Class, Nagpur, D/- 25th 
April 1939. 

(a} Detd — Constntetion — Surety bond — Ttula 
of construction stated — Plaintiff applyiuy for 
attaclnncnl before judgtncnl — Surety undertakvig 
to produce property or deposit i^s equivalent value 

Court on plaintiff's claim being decreed Suit 

dismissed under O. 9, 11. 8, Civil P. C.. and subse- 
quently restored and decreed — Diswissni of suii 
under 0. 9, P. 6, Civil P. C., held was not decree 
and did not terminate surety's liabilily under 
terms of bond — Surety was liable under bond on 
suit being restored and decreed. 

Surety bonds should be construed primarily upon 
the terms used in the document and, in respect of 
any matter on which the bond is silent or ambi- 
guous, by a reference to the various rules and laws 
and practice which apply in such cases. (P 63 C 1] 

On the plaintiQ’s application for attachment 
before judgment the surety executed a bond and 
undertook to produce the property or deposit its 
equivalent value in Court on the plaintiS’a suit 
being decreed. The suit was dismissed for default 
under O. 9, R.8, Civil P. C., but was subsequently 
restored and decreed. The plaintiff sought toenforce 
the surety’s liability under the bond : 

Held that the dismissal of the suit for default 
was not a decree within the meaning of S. 2(2)(b), 
Civil P. C., and therefore did not terminate the 
liability of the surety and that the surety was 
liable under the bond on the suit being restored 
and dccree<l. The surety could however bo absolved 
if the plaintiff failed to apply for restoration with- 
in the prescribed period : Case law referred. 

[P 63 C 1] 

(b) Deed — Surety bonel — Surety undertaking to 

produce property or deposit its value in Court 

Surety is entitled to his option. 

Where the undertaking given by the surety is 
either to produce the property in Court or deposit 
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its valuo in Court, tho surety has a right toexerciso 
his option either to produce the property or to pay 
the money. (p 63 C 2] 

Ivid(uidl% ond S. K. Wunkhede — for Applicant. 

li. R. Dandigc — for Opposite Party. 

Order. — This application for revision 
raises an interesting point. The decree- 
liolder as plaintiff applied for attachment 
before judgment. On 2ist January 1038 it 
was ordered that the attachment should be 
effected unless the defendant furnished 
security for the due production of the pro- 
perty sought to be attached when required. 
The applicant before me stood surety and 
executed a bond on 30th January 1938. On 
14th February 1938 the case was dismissed for 
default because the plaintiff did not appear 
whereas his opponent did. This dismissal 
was under o. 9. R. 8, Civil P. C. It sub- 
sequently appeared that the omission of tho 
plaintiff to appear on the l ith was not due to 
any fault of his. The case had been fixed in 
his presence for the I7th and it had been so 
published in the public cause list. The plain, 
tiff had also signed the order-sheet fixing 
the next date of hearing as the I7th. But it 
so turned out that the table clerk behind 
the back of the plaintiff and without infor- 
ming him altered the date to tho llth, and 
of course the plaintiff not knowing anything 
about it did not turn up on tho nth but 
turned up on tho 17th. The case was natu- 
rally restored to file and eventually ended 
in a decree for the plaintiff. In e.xocution 
the plaintiff has proceeded against tho surety 
upon his bond and tho lower Court has 
made an order against the surety calling 
upon him to pay the Rs. 150 mentioned in 
the bond. The surety applies in revision 
and claims that the order dismissing the 
suit in default operated todischarge him. He 
relies upon three cases. None of them is 
exactly in point but according to him the 
principle laid down there will govern a case 
of this kind. 


The first case relied upon is 10 all 50G. 
That decides that when a suit is dismissei 
the attachment before judgment comes h 
an end and is not revived if the suit is sub 
sequently decreed on appeal. The nex 
ruling relied on is 9 Rang 472.* That is mon 
like the present case and decides that whei 
a suit IS dismissed for default all interin 
and ancillary orders in the proceedings, sucl 
as attachments before judgment, fall to th« 
ground with it an d tha t consequently ai 

^ « 195. TSiehiJ, 


attachment before judgment does not revive 
if the suit is subsequently restored to file. 
The third decision upon which reliance is 
placed is a decision of the Judicial Commis- 
sioner’s Court at Nagpur and is A I R 1934 
NAG 169.* There Grille J. (J. C. as he then 
was) held that when a Court holds that 
a suit as framed is not maintainable and 
allows the plaintiff to amend his plaint and 
the plaintiff does so without objection, then 
any proceedings, such as attachments before 
judgment, prior to the amendment automa- 
tically fall to the ground and are not revived 
when the amendment is made. Reliance is 
also placed ui)on Mulla’s Civil Procedure 
Code, Edn. lO, p. 1011 , where it is stated 
that no interim order can survive the main 
litigation. It was argued that the security 
was furnislied to avoid an attachment and 
that if tlie attachment, had it been niadd, 
would itself have come to an end upon the 
dismissal in default, then clearly the surety 
bond wliicli is fundamentally based upon 
the right to attach must also come to an 
end. 

On the other side reliance is placed upon 
a decision of a Full Bench of tho Madras 
High Court roiiorted in 53 Mad 721* which, 
in a case relating to a surety, liolds that 
when a suit whicli has boon «listnissed for 
default is restored to file, all ancillary orders 
are also restored. The learned counsel for 
tho non-applicant also relies upon AIR 1934 
Mad 40^ where it is held that tho (jne-stion 
turned upon tho intention of tho officer 
ordering restoration. If his intention was 
to revive the proceedings completely in such 
a way that they must bo deemed never to 
have been terminated, then all ancillary 
matters prior to tho order of restoration do 
not fall to the ground but continue in the 
same way as they would have done if no 
order for dismissal had been made. In my 
opinion none of these rulings is in point. We 
are concerned solely with tho construction 
of the surety bond. That bond has not been 
officially translated but au agreed transla- 
tion was given to mo by the parties. That 
translation is as follows : 

Whereas Haji Abdul Karim plaintin in this case 
applied for attachment Iwforo judgment 
and tho Court having granted the same for produc- 
tion of tho p roperty worth Rs. 150 or to give socu- 

3. ('84) 21 A I R 1934 Nng 109 : 150 I 0 1142, 
Ramlal ShcoK'il v. Both Janmndaa. 

4. (*85) 22 A I R 1935 Mad 305 : 157 I 0 629 : 69 
Mad 721 : 68 M L J 444 (FB), Vocraswaml v, 
Ramanna. 

(’84) 31 A I R 1984 Mad 49 : 147 I 0 1046 : 67 
• 88 M L J 844, SaraQatfaa Ayyangar y, 
Mutbia MoopaDati 
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rit; to tbat'exteni l,PanaalaI,(tbe applicant here) 
of my own accord stand surety and state that 1 
shall either causa that property to be produced or 
its equivalent value to be deposited in Court upon 
such decree as the Court will pass in this case 
whenever ordered. 

Now it will be seen that the undertaking 
in the bond is that either the property will 
be produced when the claim is decreed or 
its equivalent value will be deposited in 
Court. The stress is upon the word decree. 
When a claim is dismissed (or default under 
0. 9, It. 8 , that dismissal does not amount to 
a decree. This is to be gathered from S. 2 (2) 
(b), Civil P. C. It states that a decree shall 
not include an order of dismissal for default. 
Consequently, if a claim is dismissed for de- 
fault it has not been decreed, and as the 
liability under the bond is to continue un- 
til the claim is decreed it is clear it cannot 
be brought to an end because somethiog has 
happened which does not result in the claim 
being decreed. Of course this does not mean 
that the liability of a surety in circum- 
stances like these would continue for ever 
if DO application for restoration is made or 
if made, is dismissed. It would of course be 
unreasonable to construe a bond in that 
sense, but it has often been held, not only 
by this Court bub also by their Lordships 
of the Privy Council, that these surety 
bonds are to be construed primarily uix)n 
tho terms used in the document and in res- 
jpect of any matter on which the bond is 
silent or ambiguous, by a reference to tho 
various rules and laws and practice which 
apply in such cases. When a case is dis- 
missed for default, the law is that tho phin- 
tiff can apply for restoration withinacertain 
time. If ho does not apply, then, of course, 
as soon as the time passes the surety is ab- 
solved. He does not have to keep his money 
tied up for ever. But the understanding 
clearly is that the plaintiff has a right to 
apply in such a case and that if he does ap- 
ply, the suit will continue and may end in 
a decree as here. Consequently upon a con- 
struction of this bond I am of opinion that 
tlio liability did not terminate when tho 
claim was dismissed for default and that as 
the claim has now been decreed the surety 
is liable upon his bond. 

It was then argued that if this is to be the 
CMe, then the bond is not a surety bond in 
the sense that the surety has undertaken to 
pay a sum of money. It was argued that 
the so-called surety is only a supratdar and 
that his undertaking is either to produce 
the property in Court, or cause it to be 
produced, or deposit its value in Court. Tho 
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learned counsel for the applicant contends 
that he has not been given an opportunity 
of producing the property and wants me to 
remand the case to the lower Court and 
afford him an opi>nrtunity. That, in my opi- 
nion, is undoubtedly a true construction of 
this bond. Ue has the riglit either to pro- 
duce the property or to i)ay tlie money and 
it is clear that he ought to have l)een given 
an opportunity of exercising the option 
given to liim under tlie bond. But I see no 
jioint in remanding the case, because J asked 
the learned counsel whether if remanded lie 
would undertake to produce tlie proi)orty, 
and he replied that he was not in a iwisition 
to do 80 because the defendant had already 
taken |X)ssession of it. In tlieso cii-cum- 
stances a remand to enable him to fulfil an 
option, which lie himself admits ho cannot, 
would be idle. The ai)i)lication is conse- 
quently dismissed witli costs. Counsel’s foo 
Rupees 10. 

g.n./h.k. Application dismissed. 
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Stone C. J. and Vivian Bose J. 

Panmal K eshrichand J avheri , managing 
partner of firm liamkaran Iliralal 

— Appellant 

V. 

Dhanalal Laxmichand Karnaioat, 
Decree-holder and another, Judgment- 
debtor — Respondent. 

Wise. Appeal No. 1B2 of 1937, Decided on 
2Dd August 1940, from order of 2nd Addl. 
Dist. Judge, Nagpur, D/- 3rd May 1937. 

Parincrshxp — One of •parUvers overdrawing 
his account with partnership— Judgtncnt^crcdilor 
of such partner cannot enforce his decree against 
overdrawn partner's share of projits before su 7 n 
due to firm is fully paid up — Firm is entitled 
to set-off under O. 8, li. 6, Civil P. C. 

A judgment-creditor of the overdrawn partner 
cannot enforce bin decree against tho overdrawn 
partner's shiire of the profits before tho sum due to 
the firm has been, fully repaid. Tho remaining 
partner or partners are entitled to priority over the 
overdrawing partrior's assignee ( jr judgment credi- 
tor) in the sensethat tbeotber partners are entitled 
to reimburse tho firm out of tho overdrawing part- 
ner's share of tho profits (and in tho case of dissolu- 
tion, of his assets as well) before banding any part 
of such share over to the overdrawing partner or 
bis judgment-creditor or assignee. The firm would 
bo entitled to a ecUofI under 0.8,R.G, Civil P,C. : 
AIR 19:^2 Pat 15, Ref. [P CG C 1] 

F. S. Tambe — for Appellant. 

G. S. Diahmarahshas and S, /?• Mangrulkar— 

for Respondent 1. 

Judgment. — Respondent l l>hanalal, 
obtained a decreo for Rs. Il»963 against res- 
pondent 2 , Mt. Dhanabai- Dhanabai is 
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interested in the firm of Ramkaran Hiralal 
on very special terms which mark this out 
from an ordinary partnership case. She has 
obtained under a compromise decree an 
interest not in the partnership assets but in 
the partnership profits as indicated below. 
This results in her creditors having no right 
to the assets of the partnership because she 
has no such right. The managing partner of 
the firm is the appellant Panmal. Originally 
the decree-holder who incidentally is the 
son-in-law of the judgment-debtor attached 
a three annas share in all the partnership 
property. The appellant Panmal objected 
on two grounds. He said first of all that 
the decree obtained by the son-in-law 
against the mother-in-law was a fraudulent 
and collusive decree obtained in order to 
obviate the effects of a decision of the Judi- 
cial Commissioner's Court in a suit between 
the judgment. debtor and the appellant. The 
judgment-debtor who is related to the ap- 
pellant had sued the appellant's father for 
partition and separate possession of the 
family property in the year 1919 . This ended 
in a compromise which formed the subject, 
matter of further litigation. ThoCoiirtof the 
Judicial Commissioner held that under the 
compromise decree the judgment-debtor was 
not entitled to partition and that all that 
she could get was a three annas share in 
the profits of the business. In order to get 
round this the son-in-law sued his mother, 
in-law as above, obtained a consent decree 
and now wants to partition the property 
under the guise of executing the decree. 
That was the appellant's case. The objection 
succeeded to this extent, namely that the 
attachment was raised and the lower Court 
directed the decree. holder to amend his 
execution application and to proceed under 
0.21, R. 49(2), Civil P. C. This was done 
and a receiver was appointed and the decree- 
holder is now attempting to proceed against 
Dhanabai's share in the profits of the firm. 
The question is what do these profits come 
to. The answer depends upon the solution 
of another problem. 

It appears or rather the appellant alleges 
that the judgment-debtor withdrew sums 
of money from time to time from the part, 
nership funds and is indebted to the firm. 
The Commissioner who was appointed to go 
into the accounts finds this to be the fact. 
The exact figure is in dispute: the appellant 
puts the indebtednew, after making allow, 
ance for the profits which have accrued to 
the judgment-debtor at rs. 20.914.3..S, where- 
as the Commissioner places it at Rs. 1040-6.8 
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But the fact that the judgment-debtor has 
taken money from the firm and now owes 
it a certain sum has been found. It may be 
added that the Commissioner has not chal- 
lenged any of the figures given in the appel- 
lant’s books. On the contrary he finds that 
the books are regularly kept and that a 
profit and loss account has been made every 
Diwali. The difference arises out of the 
manner in which items have been appro- 
priated to one account or the other. Thus, 
items which have been debited to the judg-' 
ment-debtor’s personal account ought in the 
opinion of the Commissioner to have been 
debited to the shop account and so on. But 
for the moment we are not concerned with 
this difference. It does not form a part of 
this app^l. The problem we are called upon 
to solve is a legal one. If one partner over- 
draws his account with the partnership, are 
the remaining partners, or rather the firm, 
entitled^ to recoup itself from the overdrawn 
partner s share of the profits before handing 
over any of the profits to him ? And to carry 
the problem a step further in order to bring 
it into lino with the facts of this case, can a 
judgment. creditor of the overdrawn partner 
enforce his decree against the overdrawn 
partner a share of the profits before the sum 
due to the firm has been fully repaid ? In 
other words does the judgment-creditor got 
priority or the firm ? 

Order 21, R. 49 (2). does not help much. 
It empowers the Court to do a number of 
things : (l) to make an order charging the 
interest of the judgment. debtor partner in 
the partnership property and profits with 
the payn»ent of the amount due under the 
decree. (2) to appoint a receiver of the share 
of such partner in the profits or other money 
which may be coming to him in respect of 
such partnership, (. 8 ) to direct the taking of 
accounts. (4) to make an order for the sale 
of the said partner’s interest in the property, 
and so on. But none of that solves the pro- 

sent problem. Who is to have priority 

the judgment-creditor or the firm ? Wo have 
no doubt that in all ordinary cases the 
equitable solution would be to direct sale 
of the judgment-debtor's interest in the 
partnership properties, because ordinarily 
the overdrawn account would not exceed 
the overdrawing partner's interest in the 
total assets. But when, (i\s may bo the case 
here owing to the consent decree and the 
Judicial Commissioner’s judgment, though 
wo decide nothing about that in this appeal), 
the overdrawing partner hoa no interest in 
the assets aside from the profits, or when 
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the sum owing to the firm exceeds the part- 
ner’s interest in the total assets, then such 
a direction does not solve the problem, or 
the whole of it, as the case may be. Disso- 
lution has not been asked for or ordered 
here and so we have to proceed on that 
basis. 

Unfortunately the Partnership Act does 
not deal with this point. In 10 pat 792* the 
Patna High Court applied the English law. 
That case was not on all fours with the 
present but the following principles are 
deducible from it. (l) That one partner 
cannot confer all the rights and privileges 
which he possesses in the t>ii-rtnership upon 
a stranger by transferring his interest with- 
out the knowledge and consent of the other 
partners. The reason given is that the 
relationship between partners inter se is a 
fiduciary one and is one of mutual con- 
fidence. ( 2 ) That the assignee obtains no 
right to interfere with the management or 
administration of the partnership business 
or affairs during the continuance of the 
partnership, nor is he entitled to require 
any accounts of the partnership transac- 
tions, or to insi)ect the partnership books. 
Tlio only right he obtains is to receive the 
share of the profits to which the assigning 
partner would otherwise be entitled and ho 
is bound to accept the account of profits 
agreed to by the partners. This is the rule 
in S. 31, English Partnership Act, and ac- 
cording to the Patna decision it is the one 
which ought to be applied in India. As a 
matter of fact, it has been subsequently ap. 
plied in 8. 29 (i), Indian Partnership Act. 
(8) That after dissolution the assignee can 
claim an account against the remaining 
partners, and is entitled to receive the share 
of assets to which the transferring partner 
is entitled, (now 8. 29 ( 2 ), Indian Partnership 
Act.) (4) That partners are not, as regards 
I)artner8hip dealings, considered as debtor 
and creditor inter se until the concern is 
wound up or there is a binding settlement 
of accounts. 

But Fazl AH J. also recognizes at p. 801 
that there are exceptions to these rules and 
that in special circumstances strangers to 
the partnership have been held entitled to 
an account. Some of these exceptions are 
set out in 24, Halsbury, Hailsham Edition 
p. 480. In our opinion it will be necessary 
to balance the rights of the other partners 
against those of the stranger assignee or 

: 188 I O 40 : 10 Pat 

792 . 12 P L T 861, MUtry Qowa Pebha v. N. H. 

AlOOfl. 

1941 K/g 4:10 


judgment-creditor. A rule will have to be 
devised which will do the maximum of 
justice with the luininjum of inconvenience. 
We think it is clear that tlie judgment-cre- 
ditor cannot be placed in a better position 
than his judgment-debtor. He cannot claim 
higher rights vis-a-vis the other partners 
than his own assignor has. The question 
therefore reduces itself to tliis. Can a part- 
ner demand as against his other partners 
that his slmre of the profits (or in the case 
of a dissolution, of the profits plus the 
assets) be paid over to him before he has 
made good moneys which he owes to the 
firm? In answering this question tho most 
important rule to bear in mind is the last 
of the four quoted above. The rule asappli- 
ed in England is to be found in IIalsl)ury's 
laws of England (Hailsham Edition) Vol. 24 , 
p. 481. After setting out the rule tho learned 
authors continue : 

It follows that ouo partner has no right of action 
against another for tho balaucoovviug to him until 
after final sottlomont of tho accounts. 

Lindley in his work on Partnership, Edi- 
tion 10, p. G55, in giving a summary of the 
law as it stood in England before the Judi- 
cature Acts, says that an action would not 
lie at the suit of one i)artner against another 
for money lent to tbo firm of which tho plaintiff 
was himseH a member, for tbeiidvancoonly formed 
ao item in the p.irlncr6bip account. 

In our opinion, the converse would also 
apply. These debits and credits between tho 
partners and tho firm are all items in the 
general account and there can be no true 
settlement without taking them into consi- 
deration. The matter can also be viewed 
from another angle. Let it be assumed for 
the moment that a suit would He at the 
instance of an overdrawing partner for his 
share of the profits, and that ho could in 
that suit ignore his indebtedness to the firm 
because of his overdraft. We think the firm 
would be entitled to a set off under o. 8, 
R. G, Civil P. C. The sums overdrawn are 
ascertained and the parties would both fill 
the same character as in the plaintiff's suit, 
namely that of partners. If then the position 
is that tho assignee has no better rights than 
his assignor he would also be subject to the 
same rule. The result would in the end be 
the same as if this were done in tho present 
proceedings. The plaintiff would not get 
anything unless the sum due to him exceeded 
that due by him to the other side. If he 
could not get more than that, then it follows 
that his assignee cannot be in a better posi- 
tion. In the result then we think that the 
remaining partner or partners are entitled 
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to priority over the overdrawing partner’s 
assignee (or judgment-creditor) in the sense 
that the other partners are entitled to 
reimburse the firm out o£ the overdrawing 
partner’s share of the pro6ts (and in the 
case of dissolution of bis assets as well) 
before handing any part of such share over 
to the overdrawing partner or bis judgment- 
creditor or assignee. It follows then that 
the receiver cannot claim to receive any 
portion of the second respondent's share in 
the profits of the firm until the sums due 
by her to the firm on account of overdrafts 
are fully liquidated. 

The learned Judge of the lower Court in 
reaching the opposite conclusion had been 
impressed by a practical difficulty. He is 
afraid that if the rule we have enumerated 
is correct, then it will be possible for 
partners in a &rm to defeat the claim of a 
judgment-creditor of one of them by collud- 
ing together and allowing the partner against 
whom a decree has been obtained to over- 
draw his share of the profits during the 
course of a year and thus leave nothing for 
the receiver to receive. This impressed us 
also for a time but we think the answer is 
that if this is done fraudulently, then 
the Courts will be astute to circumvent the 
fraud. Once the receiver is appointed, then 
it becomes his right and part of his duty to 
see that frauds of this kind are not com- 
mitted. He has a right to accounts under 
O. 21, R. 49, and has the right to demand 
that enquiries be made. It is true he can- 
not interfere in the management of the 
business of the firm but he can insist that 
nothing be paid over to the judgment-debtor 
partner for his private and personal pur- 
poses as distinct from payments made in the 
ordinary course of the business for business 
purposes in order to enable the business to 
be carried on. In fact the very object of his 
presence there as receiver is to receive 
moneys payable to the judgment-debtor 
partner (except moneys entrusted to him 
for the carrying on of the business) whe- 
ther these be paid as advances or otherwise. 
If the other ^rtner i»y8 to the judgment- 
debtor direct in such circumstances it would 
be contempt and would be punishable as 
such quite apart from other remedies. There- 
fore we think that the learned Judge’s diffi. 
culties are more apparent than real. 

The appeal is allowed and the order of 
tlw lower Court is set aside. The appellant 
™ furnish to receiver with accounts from 
time to time and will assist him in all 
enquiries relevant and proper to this matter, 


and further be will not pay to respondent 2 
any money or moneys except such as are 
payable strictly for the purposes of the 
partnership business in order to enable such 
business to be carried on. The receiver 
will be informed of all such payments and 
will be entitled to challenge them before 
the Court and in the event of his challenge 
being upheld, the appellant will be per- 
sonally responsible for the payments and 
will have to make them good and hand them 
over to the receiver personally on applica- 
tion being made therefor in these proceed- 
ings. But apart from this the appellant 
will bo entitled to set off respondent 2 ’s 
profits against the sums legally and properly 
due by her to the firm until these sums aro 
fully satisfied. The accounts will be made 
periodically and the profits for each year 
settled annually as hitherto. Any balance 
due to respondent 2, and indeed any sum 
payable to her apart from those payable for 
strictly business purposes as aforesaid, will 
be paid to the receiver and not to respon- 
dent 2 . The costs of this appeal will be paid 
by the respondents. 

g.n./r.k. Appeal allowed. 
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Niyogi J. 

Nathu Sitiyh Laxman Singh and others 
— Accused — Applicants 

V. 

Emperor. 

Criminal Revn. No. 304 of 1939, Decided 
on 7th November 1939, from order of Soss. 
Judge, Akola D/- 31st July 1939. 

(a) Penal Code (1860), S. 361 — 
lawfully entrusted' — Meaning. 

Tho expression “lawfully entrusted" signifies 
that tho caro and custody of a minor should have 
arisen in some lawful manner so as to show ns if 
the person having the custody of tho minor had 
been entrusted with the care and cpstody of tho 
minor. Tho entrustmoot may bo by a legal guar- 
dian; It may be written, oral, express or implied. 
In the absence of a legal guardian the ontrustmont 
may be presumed from tbo course of conduct of tho 
person actually taking upon himself tho duties of 
the care or enstody of a minor. Quardianahip con- 
notes maintenaoco, protection and control of a 
minor. Tho word used in the explanation is "law- 
ful ’ and that must be dUtinguishod from the 
term "legal". A guardian may bo lawful without 
being a legal guardian : 8 Oal OTl, Bel. on. 

„ . [PC802;P6901] 

(b) Penal Code (1860), 8. S61~Law/ul guar. 

— Illegitimate daughter marrying when 

three years old but living with her parents on 
t^caunt of her not having attained puberty 
husband dying and girl continuing to live 
mth her parents — Faiher-in-law »tot bringing 

"*• “■ Ovardianship held remained 

With parente. 
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Ad illegitimate daughter bad been married when 
she was 8 years old and she bad been always living 
with her parents except at intervals when she used 
to go to her fatherdn-law's place on festive occa- 
sions. She had not attained puberty when her 
husband died, and she was living with her parents 
at the time of her husband’s death and she continued 
to live there subsequent to it. The father-in-law 
never brought her to his place after her husband 
died : 

Held, that the parents never lost tbeirguardian- 
sbip as the girl did not attain puberty and even if 
they bad lost it by her marriage, that was revived 
in consequence of the failure of the father-in-law 
to take up the responsibility of a guardian. At all 
events the father-in-law must be deemed to have 
"entrusted" the guardianship to the parents. 

(P 69 C 23 

(c) Penal Code (1860), S. 361 — Lawful guar- 
fftan — Custom — Married girl does not leave 
parents' house before attaining puberty. 

According to a well-recognised custom among 
Hindus a married girl does not leave her parents' 
bouse before she attains puberty. [P 09 C 1] 

(d) CrtmituJi P. C. (1808), Ss. 34‘J and 438 
— S. 343 does not operate when additional evi- 
dence is taken under S. 438. 

S. 842 does not come into operation when addi- 
tional evidence Is taken under 8. 426 : A I R 1926 
Bom 200, Rel. on. (P 69 C 2] 

2', J. Kedar — for Applicants. 

W. R. Puranik, Advocate-Gencral — 

for the Crown. 

Order. — The applicants Nathusing, Dama 
and Bhulabni were tried on the charge of 
kidnapping a minor girl from lawful guar- 
nianship, Nathusing for the substantive 
offence and the other two for abetment 
thereof. All of them were found guilty and 
Nathusingh was sentenced to undergo 
rigorous imprisonment for nine months, 
Dama to undergo rigorous imprisonment 
for four months and Bhulabai was released 
on probation of good conduct under s. 602 (i), 
Criminal P. C. Their appeals failed and 
they have moved this Court in revision. 
The girl Jaiwanti was 14 years and 4 months 
of age when she was enticed away by the 
applicants. She was the daughter of Baina 
and Sodu who lived together as a man and 
wife without their relation being hallowed 
by marriage. The girl was therefore the 
illegitimate daughter whose legal guardian 
would be her mother if not her father. She 
had boon married to one Pundia when she 
was an infant of three years and bad the 
misfortune of losing her husband before she 
attained puberty. Except that she was occa- 
sionally going to stay in her husband’s 
family she continued to stay as before her 
mamago with her mother and her putative 
father Sadu. This man was an agricultural 
servant of the applicant Nathusingh. The 
girl Jaiwanti and her mother also worked 
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asagriculturallabourerson his farm. Nathu- 
singb seduced the girl and was cohabiting 
with her without the knowledge of her 
parents. As she was on the verge of puberty 
the parents thouglit of getting the girl 
remarried. There was apparently some dif- 
ference of opinion between tlio parents as 
to the prospective son-in-law. It was while 
the negotiations for marriage were in pro- 
gress that Nathusingh enticed the girl away 
from her parents’ house on tlio evening of 
10th February 1039. and moved hor from 
place to place with the lielp of the otlier 
applicants and once sent her away as far as 
Seoni in 0. P. Nathusingh was shrewd enough 
to write out a report, Ex. p.7, to say that 
the girl had attained majority and sent it 
to the police when she was made to leave 
the village in a tonga. On enejuiry by tho 
head constable who turned up to verify tho 
report Nathusingli confirmed it by saying 
that the girl was a major. 

An attempt was made liere to demolish 
tho convictions. Tho plea of the defence 
that the girl had been removed from her 
house with the express or tacit consent of 
her mother was overruled in view of the 
testimony of tho mother Baina (P. w. 4). 
On the strength of 6i cal 168 * it is argued 
that the explanation given by tho accused 
should have been accepted in view of 
the circumstances that there was a dis- 
agreement between the parents as to the 
selection of the bridegroom, and that the 
mother was inclined to break off' tho match 
arranged by the father of the girl. This 
explanation cannot stand in the face of the 
clear and unequivocal statement made by 
the mother that she never consented to tho 
girl being taken away from her house and 
that it was all done without her knowledge. 
That statement of the mother has been 
believed by the two Courts below in view 
of the other evidence on record. 

The question of law which has been 
argued here goes to tho root of the case. If 
the applicants succeed on this point the 
convictions must be set aside and their 
acquittal ordered. The point is: whether 
the girl was under lawful guardianship of 
either Sadu her putative father, or Baina 
her mother, when she was enticed away 
from her house. It is argued that as she 
was a widow her lawful guardian was her 
father-in-law, and that in the absence of 
specific evidence that he hod entrusted her 

1. ('88) 20 A I R 1983 Oal 800 ; 146 I C 767 : 85 
CrL J 156 : 61 Cal 168 : 58 O L J 406 ; 38C W N 
187, Robert Btnart Wauebope v. Emperor. 
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guardianship to her parents, they would not 
be her lawful guardians. Reliance is mainly 
placed on a case reported in 4 Pat L j 74 * 
for tl^e proposition that the word '“entrusted” 
occurring in the explanation appended to 
S.3GI, I. P. C., means giving, handing over 
or confiding of something by one person to 
another so as to involve necessarily three 
persons: the person imposing the confidence 
or trust, the person in whom the trust is 
imposed and the person constituting the 
subject-matter of the trust. It is contended 
that a declaration of trust by the girl's 
father-in-law handing her over or confiding 
her to the care and custody of Sadu or her 
mother was essential on the true construc- 
tion of the explanation to S.3G1. 

The support which this case gives to tlie 
applicants is more apparent than real. In 
the first instance the facts of this case are 
quite different from those in the present 
case. In the cited case the kidnapped girl 
Masudia was in no way related to Chhote 
Begum. Masudia's mother was a servant in 
the employ of Chhote Begum. When slio 
died in her service Masudia was an infant 
li year old. Masudia, when she grew in 
years, began to work as a servant with 
Chhote Begum. Atkinson J., who was dis. 
posed to put a very restricted construction 
on the word ‘‘entrusted" himself conceded 
at p. 89 that neither tlie declaration of trust 
itself nor its acceptance need bo necessarily 
in writing. In his opinion it was sufficient 
if the declaration was verbally made and 
given, or if it arises from a course of con- 
duct consistent only with the existence of 
such an antecedent declaration and accepted 
verbally or by necessary implication from 
the conduct of the party so entrusted with 
the duty imposed. Thus it is clear that 

although theexpression “lawfully entrusted" 

presupposes a declaration of trust, that 
declaration may be oral or such as is infer, 
rable from a course of conduct. Manuk J., 
who was a party to the Bench wasof opinion 
that entrustment” contemplated by the 
explanation to S.861 could be inferred in 
the absence of proof of an express declara- 
tion written or oral from well defined and 
consistent course of conduct governing rela. 
tions of a person alleged to be the lawful 
guardian of the minor. It is pertinent to 
observe that the narrow interpretation put 
upon the word "entrusted” by Atkinson J 
did not commend itself to a later Bench of 


*1 ('19) 6 A I R 1919 P*t 27 : 49 I C 481 • 4 

I* J 74 : 20 Or L J 161 (P B). Mt. Kesar V. 
p6ror« 


the^same Court as is evident from 15 Pat 
817. The explanation appended to s. 361 
runs as follows: The words "lawful guar- 
diau in this section include any person law- 
fully entrusted with care or custody of such 
minor person. The wording no doubt differs 
from the wording of s. 65, English statute 
24 and 26 vie., clause 100, which runs as 
follows : 

Whoever shall unlawfully take or causo to be 
taken any unmarried girl, being under the age of 
16 years, out of tho possession and against the will 
of her father or mother or any other person having 
the lawful care or charge of her shall be guilty of 
a misdemoanour. ^ 


The terms of tho English statute appear 
to be wider than those of tho explanation 
to 8. .^Ci, but tlie intent and scope of signi- 
fication of either do not appear to materially 
differ.^ The use of the adjective "lawful" in 
the English statute is significant to show 
that the care or charge must have a lawful 
origin. That is precisely what appears to 
mo to be tho meaning of "lawfully entrust, 
ed with care or custody." The care or 
custody may arise by an express act or 
declaration of a person who is the natural 
or legal guardian and in their absence may 
arise from a person voluntarily assuming 
tlie duty nnd obligation of taking cure 
and custody of any minor. Any narrower 
interpretation of the explanation to S.Soi 
would lead to somewhat strange and capri- 
cious results. No superintendent or direc- 
tor of an orphanage would have any remedy 
left against persons enticing away the minor 
orphans in their charge and an orphanage 
would become a kidnappers' paradise. The 
reasonable and proper construction should 
bo to regard the expression "lawfully on- 
trusted” as signifying that the care nod 
custody of n minor should have arisen in 
some lawful manner so ns to show as if tho 
person having the custody of the minor htul 
been entrusted with tho care and custody 
of the minor. The entrustment may bo by a 
legal guardian ; it may be written, oral, 
express or implied. In tho absence of a legal 
guardian the entrustment may be presumed 
from the course of conduct of the person 
Mtually taking upon himself the duties of 
the care or custody of a minor. Guardian, 
ehip connotes maintenance, protection and 
control of a minor. The word used in the 
explanation is "lawful" and that must be 
distinguished from the term "legal”. A 
guardian may bo law ful without being a 

® J 078 : 18 P L T 685. Samnnodni 
Kumar v. Emporor. 
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guardians of the widow, if there be no relations of 
her husband within the degree of Sapinda. 
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legal guardian. As was held in 8 Cal 971* the 
expression "lawful guardian must be libe- 
rally construed. 

But all this discussion is somewhat aca- 
demio on the view I take of the personal 
law applying to the case in the special cir- 
cumstances of this case. The girl was no 
doubt married but the marriage was only 
technical. Her father-in-law Kesheo who 
was examined as witness No. l for the Court 
says that she had been married when she 
was three years old and that she had been 
always living with her parents except at 
intervals when she used to go to bis place 
on festive occasions. She had not attained 
puberty when her husband died, and she 
was living with her parents at the time of 
her husband’s death and she continued to 
live there subsequent to it. The father-in- 
law never brought her to his place after her 
husband died. That is also the testimony of 
Sadu her putative father. It also emerges 
from Sadu’s evidence that according to 
custom a married girl does not leave her 
parents’ bouse before she attains puberty. 
[That is undoubtedly a well recognized 
'custom among the Hindus. In 24 Mad 255* 
it was recognized that the husband was not 
jentitled to the actual custody of his wife 
until she attained maturity: In that case it 
was held that the parents had the proferen. 
tial right to the custody of their minor 
married daughter. In the present case there 
being no tie of wedlock between her parents 
she would be deemed to bo under the guar, 
dianship of her mother : see 12 Mad G7.“ It 
has also been held that when father is 
known he has the preferential right ; see 15 
Lah 680 .’ It is therefore incontestable that, 
as parents, Sadu and Baina were the guar- 
dians of the minor. But it is urged that 
they lost their guardianship on the minor’s 
marriage and that the guardianship once 
lost cannot be revived. This is a proposition 
which does not appear to have commended 
itself to the ancient Hindu jurist Narada, 
whose text runs thus : 

When tho husband is deceased, his kin are the 
guardians of bis childless widow. In the disposal 
of tho property and care of herself as well as in her 
maintenance they have full power. But if tho 
husband’s family bo extinct, or contain no male, 
or bo helpless, the kin of her own father are the 

4 . (’82) 8 Cal 971, Empress v. Pemantlo. 

5. (’01) 24 Mad 266: 11 M L J G9, Arumuga Mudali 

V, Viraraghava Mudali. 

6. (’89) 12 Mad 67, Venkamraa v. Savitramma. 

7 . (’84) 21 A I R 1984 Lah 1008 : 156 I 0 87 : 15 

Lah 680 : 86 P L R 677, Mt. Parem Kuar v. 

Banarsi Das. 


This text is quoted in IG Cal 684® at page 
586. In the present case tho father-in-law 
of the minor is alivo but admittedly ho 
never cared to exercise his right, presuma- 
bly because the girl had not attained 
puberty and his son died before that event. 
As he was not willing to undertake res- 
ponsibility of a guardian lie would be 
deemed to be "helpless” within tho meaning 
of that word in Narada’s text cited above. 
It must therefore be held that tho parents 
never lost their guardianship as the girl did 
not attain puberty and oven if they had 
lost it by her marriage, that was revived in 
consequence of the failure of tho fathor-in- 
law to take up the responsibility of a guar- 
dian. At all events the father-in-law must 
bo deemed to have "entrusted” tho guar- 
dianship to tho parents as is clear from his 
course of conduct. Ou this view tho iiarents 
would be the guardians oven on tho narrow 
interpretation of the word "entrustmont” 
which coinmonded itself to Atkinson J., in 
4 Pat L J 74.^ 

There is now loft outstanding a minor 
point for consideration. The appellate Court 
had felt a difliculty in deciding tho appeal 
in the absence of a finding that tho girl was 
entrusted to the care of her parents by the 
girl’s father-in-law. It therefore directed 
tho trial Magistrate to examine the father 
and the father-in-law of the girl under 
S. 428, Criminal P. C. It is ui'ged that tho 
accused persons should have been given tho 
opportunity of adducing further evidence in 
rebuttal and that they should have been 
examined under s. 342, Criminal P. C. It 
was open to the accused to adduce addi- 
tional evidence but he did not chooso to do 
so. Section 342, Crimiual P. C., does not 
come into operation when additional evi- 
donee is taken under S. 428, Criminal P. C. : 
see 52 Bom 699.® I atlirm tho conviction and 
I see no reason to interfere with the sen- 
tences. The application is dismissed. The 
applicants Nathusing and Dama will sur- 
render to the District Magistrate and serve 
their respective sentences. 

D.s./r.k. Application dismissed. 

8. (’89) 16 Cal 584, Khudiram Mookerjeo v. Bon- 
wan Lai Roy. 

9. (’28) 15 A I R 1928 Bom 200 : 112 I C 60 : 29 
Cr L J 972 : 52 Bom 699 : 30 Bom L R 651, 
Naiayan Keshav v. Emperor. 
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Nivogi j. 

Madhaorao Karayanrao Ghatate 

Plaintiff — Appellant 

V. 

Jlannianl Dliaduji and others 

Defendants — Resix)ndents. 

Second Appeal No. 112 of 1938, Decided 
on 9tli September 1940, from appellate 
decree of Third Addl. Dist. Judae, Nacpur 
D/. 25th November 19;-J7. 

(e) Limilatioii Act (190S), Art. 90 — Dates of 

knowledge of defalcations not stated Article 90 

docs not apply. 

Where the master alleges that certain defalca- 
tions by his servant have been discovered after the 
6en,'ant loft the service but the precise date or dates 
on which they came to his knowledge is not stated 
the article applicable would not be Art. 90. 

[P 'iO C 2; P 71 C n 

(b) Practxcc — Pha — Appellant cannot shift 
ground »n second appeal. 

It is not open to the appellanttoshifthis ground 
in second appeal particularly on face of various 
facts ou record pLaced by him in the pleadings. 

• (c) Stamp Act (1809), Sch. 1, Art. 
sxon of correctness of account is not achnowlcdn- 
ment to supply evidence of debt u tlhin .\rt. I. 

An admission of the correctness of accounts is 
not the same as acknowledgment of liability. The 

debtors admission taken on a memo so that he 
might not subsequently dispute its correctness 
cannot ^ regarded as an acknowledgment under 
ocp. 1, Art. 1 of the Stamp Act executed to supply 

193G Mad 930 and AIR 1938 Pat 189, Pel. on 

CP 71 C 1] 

Jd) Stamp Act (1899). S. .3.-} - Document not 
t^sts of Stttf not being instrument of obligation — 

evidence in support of 
plaintiff 's allegations. " ^ 

Where an unstamped document has not been 
m^e the ^Is of the suit it neither being used by 
the plaintifl as an instrument of obligation nor lu 
an acknowl(rfgmont to extend limitation but the 

oral promise to pay the amount 
which the defendant bad failed to account lor, the 
document produced con be used as a piece of evl 

lOSrNoe na° allegation : A I R 

isfQi wog 113^ ^ 

J. Chaii — for Appellant, ^ 

lis Ne Padhye — for Retpondenie. 

Judgment. - This is a plaintiff’s appeal 
from the wncurnng judgment of the third 
Additional District .Judge, Nagpur, in Civil 
Appeal No. 41-A of 1937 delivered on 25th 
November 1937. Respondent i, Hanmant was 
m the service of the appellant as Kamdar 
that IS age^, up to I8th May 1930 if not lath 
July 19.30. During the period of his service 
he fail^ to account for certain sums for 

Some time after 
he left the sonneo it was discovered that he 
liad not accounted for several sums aggre 


gating Rs. 577-1-9. When he was confronted 
he admitted the correctness of the total 
amount found due by liim, and he signed 
the memo of accounts, ex. p.2o dated 2nd 
August 1931 expressly admitting its correct- 
ness and agreed to pay on the next day. 
that IS 3rd August I93i. The suit was con- 
tested on various grounds of which the 
ground of limitation alone is material for 
this appeal, as the other contentions of the 
defendant were negatived by both the Courts 
below. On the issue of limitation the trial 
Lourt held that the cause of action for the 
suit had arisen on loth May 1930 when the 
resi>ondent left his service and that the 
memo of accounts, Ex. p.2o, which bore his 
signature was inadmissible on account of its 
being unstamped so that it could not be 
used for the puriwse ofextending limitation 
In the lower appellate Court it was argued 
that the memo of accounts, Ex. P-20, was 
an account stated within the meaning of 
that expression used in Art. 04 , Limitation 
.\ct, and that the suit which was filed on 
the last day of throe years period of limita- 
tion proscribed in that article should have 
been held to he within time. The lower 
appollato Court overruled the contention 
that the case fell within the Art. oi and also 
that the memo of accounts was admissible 
although unstamiied. The lower appellate 
Court disbelieved the evidence produced by 
the plaintiff to prove that tho sureties were 
present when respondent l signed tho memo 
of accounts on 2nd August i‘j3i and that 
they joined with him in tho promise to pay 
the amount on the next day. 

In this Court tho plaintiff’s claim is 
sought to be put on a much wider basis so 
as to bring tho case within Arts. 'W, Cl and 
57. Limitation Act. Tho contents of the 
plaint no doubt countenance tiio argument to 
some extent. The plaint states that dofen- 
dant 1 Hanmant was in the plaintiff’s 
service till isth July 1930 and that he bad 
not accounted for certain sums aggregating 
Rs. 577.1-9. Then it alleges that those sums 
were discovered afterwards and states : 

Ho boioR called upon to account admitted these 
Items and admitted his liability for tho total 
amount of Rs. 677-1.9 on 2nd August 1931. Ho 

amount on 8rd August 

There is indeed tho allegation that certain 
oialcations have been discovered after res-i 
Rodent 1 left the service, but the precise 
ate or dates on which they came to his 
knowledge is not stated as would have been 
done had the plaintiff intended to bring his 
case under Art. 90, Limitation Act. Tho 
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jarguoadot as to tho application of Art. 90 
jmust therefore fall to the ground. As to the 
application of Art. 64 there has been a good 
deal of argument whether the memo of 
accounts, EX. P-26, could be treated as an 
account stated, but it appears to me totally 
irrelevant in view of the claim as laid in 
the plaint. The plaintiff did not allege that 
he was suing on the basis of the memo 
as an account stated bub he alleged that he 
was suing to enforce a promise to pay cer. 
tain amount on 8rd August 1931. The plain, 
tiff described his cause of action as having 
arisen not on 2nd August 1931 but on 3rd 
August 1931 : see para, l (b). In his rejoinder 
filed on Gth July 1935 he reiterated that the 
respondent hod agreed to pay the money on 
3rd August 1931. In para. 5 of the rejoinder, 
ho again makes it clear that the suit was 
not time-barred owing to the agreement to 
pay on 3rd August lO.li. The evidence of 
r. \V. 1 and P. W. 2 is uirected to prove the 
resi>ondent’8 promise to pay on 3rd August 
1931. In view of these facts on the record it 
is not open to the appellant to shift his 
ground in second appeal. 

Although the case does not fall under 
Art. 90 or Art. Cl, Limitation Act, for tho 
reasons stated above, I am unable to agree 
with tho Courts below that the suit was 
liable to be dismissed on tho ground of 
limitation. Exhibit P-26 contains the various 
items which respondent l had failed to 
account for and tho respondent signed that 
document admitting the various sums. There 
is nothing to show that it was meant to be 
an acknowledgment to serve as evidence of 
liability. An admission of tho correctness of 
accounts is not tho same as acknowledgment 
of liability. The respondent's admission was 
taken on that memo so that ho might not 
[subsequently dispute its correctness. That 
document therefore could not bo regarded 
as an acknowledgment under Sch. 1, Art. i, 
Stamp Act, executed to supply evidence of 
the debt. In 49 M L J 806^ it was held that 
a letter admitting that a certain account 
sent to the writer of it was correct did not 
require any stamp : see also AIR 193C Mad 
93(i’* and A 1 R 1938 Pat 139.^ That document 
was therefore admissible only to the extent 
of proving tho admission by the respondent 
of tho correctness of the memo of accounts. 
Even assuming that it was inadmissible the 

1 . (’25) 12 A I R 1926 Mad 1215 : 91 I C 494 : 49 
M L J 300, Nagappa Obetty v. V. A. A. R. Firm. 

2. (’30) 28 A I R 1980 Mad 930 : 108 I C 413, 
Swamioatba v. NarayaDaswaml. 

3. (’88) 25 A I R 1988 Pat 189 : 174 I C 585, 
Ramprabba Ojba v. BUbunath Ojba. 


Courts below failed to see that tho docu- 
ment was not the basis of the suit. It was 
neither being used by tho plaintiff as an 
instrument of obligation nor as an acknow- 
ledgment to extend limitation. The suit 
was to enforce an oral promise to pay the 
amount which the vospoiident had failed to 
account for and tho docuinont was produced 
only as a piece of evidence in support of 
the plaintiff’s allegation. In 27 N L R 66* it 
was pointed out that even when a promis- 
sory note fails for want of necessary stamp 
a suit would lie on tlio basis of an oral 
agreement to pay the debt. There is very 
clear evidence consisting of tho testimony 
of Ganpat (P. W. l) and Sakharam (P. W. 2) 
to prove the plaintiff's allegation as to the 
defendant's admission of his liability and 
promise to pay tho sum due by him on tho 
next day. That evidence is confirmed by 
the memo of accounts which boars tho 
rosiX)ndent’s signature. There can be no 
question that tho promise was made before 
tho claim had become barred by time, whe- 
ther tho defendant loft service on I8th May 
1930 as he alleged or on 18th July 1930 as 
the plaintiff alleged; tho plaintiff was en- 
titled to ask for rendition of accounts within 
three years from either date. ReslMDndent i 
admitted the liability within one year, that 
is on 2nd August 1931 and his promise to 
pay that amount was to pay a lawful debt. 
The suit must be hold to be within time as 
against respondent i. 

As to respondents 2 to 4 the suit has 
rightly been thrown out. The plaintiff alleged 
a fresh agreement with tho principal debtor 
and in order to impose its obligation on tho 
sureties pleaded that they had also joined 
in the promise to pay. Tho lower appellate 
Court has disbelieved the plaintiff’s wit- 
nesses as being interested in the plaintiff. 
Tho absence of their signature on tho memo 
of accounts goes to a groat extent to dis- 
credit the statement of the plaintiff’s wit- 
nesses who are his servants. The result is 
that the appeal succeeds as against respon- 
dent 1 Hanmant only and fails as against 
respondents 2 to 4. Eespondont i Hanmant 
will pay tho costs of the plaintiff in all 
Courts and the appellant will pay the costs 
of respondents 2 to i in all Courts. 

R.K. Appeal part ly allowed. 

4 . (’81) 18 A I R 1981 Nag 113 : 184 I C 283 : 27 
N L R 66, Mohan v. Ramji. 
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Umar Haji Karim Shop, Akola Ko. 15 

Defendant — Appellant 

V. 

Badridas Bamrai Shop, Akola and 
others — Plaintiffs — Respondents. 

Krst Appeals Nos. 99.B of 1935 and 8 
of 1936, Decided on 16th July 1940 from 

Sub-Judge. First Class, 
Akola, D/- 9th November 1935. 

(a) BegxslraUon Act (1908), S. 49~~Unrcgis. 
Ured sale deed mai/ be used to explain nature of 
possearton taken under if. ^ 

Though an unregistered deed of saJe is ineffcctWo 
to pass title. It cou bo used to explain the nature 
of the possession taken under it. It may operate as 
starting point for adverse possession of v^dco if 

himself: A I R 

lyij tf u 44, lUL on. jp 74 q jj 

(h) Adver^ possession - ^for^gage _ Stranger 
^ oa«rse possession of property bur. 
dened wMh sxmple mortgage~,Jlis adverse posses- 

mortgagee has obtained decree for foreclosure. 

If a stranger enters into adverse possession of 
property burdened with a simple moftgTge! then 

'“‘«'e8t of the person 
entitled to immediate possession, that is to ma- of 

the mortgagor. All that the mortgagor has is^ tho 

‘.I '■"fl"'"- tL® the str.ange? 

StM t® ’’ redeem. He does not get a full 

t tie to the property and as for the mortgagee, hi.s 

ght to ^ssession does not accrue until \o has 

of!f f°f«lo 8ure. or in the case 
^ th^ purchased, (if he happens to 

wMnAi^ r"’’ possession as 

A I H^Te mS 9°90rFT)!7l“R‘UH ‘Alr95 
^ ^ ’ A C 236, 

• tP 74 0 1) 

~~ Oilering into adverse 

S morfjaffc-Nnif by mart. 

trespasser as 


entitled to foreclose his mortgagor, (oc brins tho 

^ibsequentVur- 

^a^re of the right to redeem, (or those in a liser 
I^ition such as trespassers whose title had not yot 

[ Stf substantial 

nghts. On tho other hand the purchaser of the 

mortgagor s nghts, or tho trespasser who has, or is 

on he way to ousting him and acquiring his 

o ♦ rights: and he is clearly 

pattf “Th« ‘0 be was not a 

.• between these 

two conllicting rights is to adjust the equities. 

They are best adjusted by a0ording tho purchaser 
or the trespasser, (as the case may be), au opportu* 

wht-h h'"— "1 that portion of the property in 
Mrt of^tblV^lf a propbrtioLte 

part 01 the mortgage money ; A I R 193G lifad 70 

/, T ‘ . [P 76 0 2] 

(a) ^forlyaye^Suit on mortgage Lessee and 

trespasser arc not necessary parttes. 

traneffi ‘^0 and tho trespasser, (or even the 

iSJnl I interests 

.accrue subsequent to the mortgage, they are not 

necessary parties to a suit on mortgage. 

A. V. Kharc and W. B. i^eiirf/mrJlor ^ ® 

f r n • j < ^or Appellant, 

A. -4;, nmd^for Respondents 

Nos. 1, and 3, 5 and 7, respectively. 

Judgment. — This judgment ■will govern 
First Appeal ao.B/35 as well as First Appeal 
fi/30. They both arise out of the same judg. 

will deal with F. A. 09.B/35 
urst. The facts were placed before us in a 
somewhat confused stafo but once they are 
disentangled tlio questions which remain 
are not difl'icult. The property in dispute 
insists of a number of different plots which 
have been shown in a map prepared by tho 
commissioner appointed for that purpose in 
the lower Court. It originally belonged to 
one Hatamsha and from him descended to 
the defendants, (except tho fifth and sixth), 
as shown in tho following tree. Defendant 
1 got an undivided 8 annas and defendants 2 , 

3 and c an undivided 2 annas 8 pies each. 
Inero has been no partition by motes and 
bounds but tho parties being Mahomodans 
su^eded to separate and distinct shares. 


I 


I 

Manoobi 

_ I 


hatamsha 

Mahebubsha 

I 


I 


Bismillasha 


r ■ 

Hussaioeba 
defendant 2 


Chandsfaa 

Vazirsha Abdulsha' defendant 4 = 

defendants Jadoobi. defendant 5 
The dispute in First Appeal 99.B/36 relates 
to plots NOS. 2 and 3. We take the numb^ 
irom the commissioner’s map. We will 
recite the facts relating to plot No. 3 first. 


i 


I 

Nadubi 

I 


I 


^fagbulsha 
defendant 1 


Mahobubsha 

I 
I 

Jainatbi 
defendant 5 

On 2nd July 19I8 defendant l leased his un- 

in^ f NO. 3 to defen- 

dant 16 (who 18 the appoUant in this appeal) 

by a document Ex. 16 ., D.i. Exhibit F-io is 
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a copy of the same document. It will be 
convenient however to refer throughout to 
EX. 15., D-l. But though an undivided half 
interest was leased defendant 15 was placed 
in possession of the whole plot and it ap- 
pears that he had been allowed to construct 
a substantial structure on this plot at some 
time anterior to the lease. Who had allowed 
him to do this has not been disclosed, but 
the lease deed refers to this fact and ac- 
knowledges that the superstructure on the 
plot belongs to defendant 16 , and further 
states that even after Xhe termination of the 
lease the leasee is not to be deprived of jxis- 
session, unless the superstructure is paid 
for by the lessor. The recitals so far as they 
are relevant are as follows: 

. . . Ilussaiusba Fakir and, myself own a land 
measuring 30 X 80 feet’ (this is plot No. 3) ‘I am 
entitled to half of the aforesaid land as owner. 
I have given to you on rent my own half sharo in 
the aforesaid land for a period of six years . . . The 
land is bounded as under . . . Half the laud of the 
land within the aforesaid boundary' limits has as 
stated above, boeu given to you ourentforeix years. 

, . . P. S. The superstructure constructed on the 
aforesaid land docs not belong to us. It is constru- 
cted by you. It is owned by you. If after thoexpiry 
of the aforesitid period of six years 1 want to take 
back my land, 1 will pay you the price that the 
Panobasmayfixof your superstructure on the laud 
and thou will take possession of the land. I will 
recover from you Rs. 10 by way of the rent of the 
land per year until I pay you the amount fixed by 
the I’anchus on account of the superstructure. 

It is to bo observed that though the deed 
speaks of “half the laod within the afore- 
said boundaries” it means an undivided half 
and not a demarcated half. As a matter of 
fact, we understand that the sut)orstructur6 
covers the whole of this plot. It is also to 
be observed that though the deed speaks of 
the lessor having a half share in this plot 
that is not strictly accurate. W’hat he had 
was an undivided half share in the whole of 
the property which consists of a number of 
plots and only an expectation of having this 
plot, or a half of it, assigned to his share at 
a partition. It will be necessary to take this 
into consideration when the property is 
divided at the partition. Two years after 
this lease, namely on 3rd November 1915 , 
defendant l mortgaged his undivided 8 annas 
interest in the whole estate to the plaintiff. 
Then after this, on 80th May 1917, he sold 
his undivided half interest in plot No. 3 to 
defendant 15 by an unregistered deed of 
sale, Ex, 15D-2 (a). Several years later defen- 
dant 3 mortgaged his undivided 2 annas 
8 pies share in the whole estate to the plain- 
tiff by two mortgage deeds, Ex. p. 81 dated 
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2nd October 1923 and Ex. F. 32 dated lltb 
March 1926. 

In the year 1927 the plaintiff sued on his 
mortgages, obtained 6nal decrees for fore- 
closure and eventually obtained joint pos- 
session, (the property w’as still undivided), 
on 21st December 19:^0 in tho one case, and 
on 1 st September 1930 in the other. Defen- 
dants 1 and 3 thus lost their respective 
interests in tlie estate and the plaintiff 
stepped into their shoes and became a 
co-owner to the extent of an undivided 10 
annas 8 pies along with defendants 2 and C. 
Defendant 15 was not joined in the inort- 
gage suits and consequently is not bound by 
them. His interests are not affected by tljo 
decrees in any way. After this, on 1st May 
19:?1, defendant 6 sold her undivided 2 annas 
8 pies interest in plot No. 3 to defendant 15 
by a registered sale deed, Ex. 15D.2. The 
I'ecitiils state : 

T have this day sold to you tbo uudermoiitioned 
iinmovallo property’ (plot No. 3) 'acquired by mo 
uuder a deed of Mehar executed and regUtcred in 
my favour by my husband on 20th Septeml'or 1928 
. . . . Tho oiitirc laud of tho half joint share in tho 
laud within tho aforesaid boundary limits ... is 
sold .... The culiro laud within the aforesaid 
boundary limits is in your possession as a tenuut 
for tho last many years. Ou that entire land there 
is a pucca superstructure of tin rooOng belonging 
to you. . . I having no concern with the s-aid supor- 
structurconlyowncd the land of tho half share. My 
husband had, as owner, given you on rent tho afore- 
s.aid land and had delivered possession thereof to you. 
In tbo meanwhile the ownership of the said land 
was transferred to me under the deed of Moher . . . 

It 13 necessary at tliis stage to explain the 
positions of defendants 4 and 5. Defendant 
5 is a daughter of Mahebubsha, the brother 
of defendant 1 . Mahebubsha died before tlio 
succession opened out and so defendant 1 
obtained the entire 8 annas whicli fell to tho 
share of that branch of tho family. Defen. 
dant 5 got nothing. So far as defendant i 
is concerned, he inherited a 2 as. 8 ps. share, 
but out of this lie transferred an undivided 

2 03. 8 ps. interest in plot No. 3 to bis wife, 
defendant 6, in lieu of Mohor on 20th Sep- 
tember 1928 as Ex. 15D.2 recites. Thus she 
became the owner of that share in plot No. 

3 to the exclusion of her husband. The pre- 
sent suit is a sequel to the plaintiff's mort- 
gage suits. Having obtained an undivided 
10 as. 8 ps. interest in the whole estate, and 
having been placed in joint possession there- 
of, the plaintiff now sues for partition and 
asks to bo placed in undivided possession of 
such property as may be assigned to liis 
share. But before this can be done it is 
necessary to decide the dispute which arises 
in connection with this plot (No. 3), because 
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it will be necesaxiy to direct the partition- 
iog oflicer to assign this plot, so far as that 
is possible and convenient, to the. shares of 
defendants 1 and i. It will also be necessary 
to decide, as between the plaintifif and defen- 
dant IT), what the plaintiff is entitled to 
receive. 


The first problem in the case arises out 
of tlio unregistered sale deed dated 30th May 
1017. As a deed of sale it was ineffective to 
pass title. But defendant 15 pleaded that 
it was good enough to operate as a starting 
l)oint for adverse ix)Ssession. Their Lord- 
ships of the Privy Council decided in 13 Mad 
211 ^^ that though an unregistered deed of 
this kind is ineffective to pass title, it can 
be used to explain the nature of the |X)sses. 
sion taken under it. It is «iuite clear from 
the document that from the date of its exe- 
cution defendant 15 set up an independent 
title in himself and thus held adversely to 
defendant i from that day. Ho has con- 
tinued to hold in that character down to 
the present day which is more than 12 years 
from that date. Therefore, as against defen- 
dant 15 defendant l forfeited his title on 30th 
May 10-29. But this docs not affect the plaintiff 
mortgagee. Itis well settled that ifastranger 
enters into adverse possession of property 
burdened with a simple mortgage, then ho 
only prescribes for the interest of the person 
entitled to iimnediato possession, that is to 
say, of the mortgagor. All that the uiort- 
gagor has is the right to redeem. Tlierefore 
all that the stranger gets is the riglit to 
redeem. Ho does not get a full title to the 
property, and as for the mortgagee, his right 
to possession does not accrue until he has 
obtained his decree for foreclosure, or in the 
case of a sale, until ho has purchased, (if ho 
hap|x*ns to Ixj the purchaser), therefore, 
adverse possession as against him does not 
commence until that date. This was decid. 
ed in 89 Mad Ml,’* no ALL 5f,7® at p..57i and 
11 Cal 125‘ at p. 188 . It is also the English 
law: see (1S82) 7 A <) 235.® 


Bub this does not solve the whole problem . 
All the cases cited above, except the Madras 
Full Benc h, (including the House of Lords 

41:5310 901:461 A 285:43 
PiUai V. Jajvarathnamniftl. 

2. ( 16) 8 AIR 1916 Mad 990 : 81 I 0 412 : 39 Mad 
811 ; 29 M L J 645 (P B), VyaporS v. Sonamma 
13o] Amnuini. 

3. (*14) 1 AIR 1914 All 95 : 24 1 C 097 : 12 A L J 

Nath V. Narain Dae. 

4. (’18) 6 AIR 1918 Cal 938 : 87 I 0 277 • 44 r*i 

S V. ’^aolidh ElbL ^ 

^ ^ = 


case from England) were cases in which the 
trespasser was joined as a party to the suit 
on the mortgage, and the question of his 
adverse possession was considered from that 
angle. In that class of case there is not 
much real difficulty. The principle that the 
possession of a trespasser who enters into 
possession after the date of the mortgage is 
not adverse to the mortgagee, and that 
therefore the mortgagee’s rights are nob 
affected can readily be accepted. Therefore 
so long as the mortgagee sues upon his mort- 
gage to enforce his rights as mortgagee 
within limitation, it is clear that ho can 
enforce these rights. But if he does nob join 
the trespasser to his mortgage suit and sues 
later for possession upon his title, the posi- 
tiou is not as clear. When there is a mort- 
gage the original rights to the property are 
split up between the mortgagor and the 
inortgagee, some residing in one and the rest 
in the other. When the mortgagee eventually 
foreclosan, (or buys in a case of sale), the 
two lights coalesce. But if the mortgagor 
no longer has that jwrbion of the rights 
which reside in him at the date of the mort- 
gagee's suit it is by no means clear that the 
mortgagee can olitain them l)y foreclosing 
the mortgagor, (or l>ringing the mortgaged 
property to sale), and omitting from the ac- 
tion the pei-son in whom these rights really 
reside. It is immaterial for this purpose 
whetlier the stranger has acquired the mort- 
gagor’s rights by purchase or by adverse 
possession. 

Wo can quite see that the mortgagee 
could sue again upon his mortgage and fore- 
close (or sell) as against the stranger, hut 
if ho does not do this, or if at the date of 
his suit for possession such an action would 
bo barre<l, then the position is by no moans 
clear. It is even more diflicult when, as 
hero, the trespasser's title to the inorbga- 
gor 6 rights happens to have licon perfect, 
od during the pendency of the mortgagee's 
suit upon the mortgage against the mort- 
gagor. The division l)otwe 0 n the interests 
which the mortgagor and mortgagee respec- 
tively have in the property mortgaged is 
not the same in India and in l-lngland, but 
bearing those differences in mind, the obser- 
vatioDs of Lord Sellxjurno in (I88i) n q b D 
345® (which was later confirmed by the 
House of Lords in ( 1 K 82 ) 7 a C 286 ®) bring out 
the point wo are now considering : 

This being the position of the title, os long as 
the mortgoge Is rodoomablo. the o0oct of an order 
tor torecloaore absolu te is to vest the ownership of, 

6. (1881) 0 Q B D 345, Hoath v. Pughr 
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and the beneficial title to. the land for the first 
time in the person v?ho previously was a mere 
incumbrancer. The equitable estate of the mort. 
gagor is then forefeited and transferred to the mort- 
gagee. It is transferred as oSectually as if it had 
been conveyed or released . . . There can to no two 
things said Lord Manners in . . . more distinct or 
opposite than the possession as mortgagor and the 
possession as owner of the estate. 

If these observations reflect the true posi- 
tion then it is difficult to see how the posi- 
tion of the mortgagee after foreclosure of 
the mortgagor, for purchase), is better or 
worse than that of a pei-son who buys pro- 
perty outright from another. If the vendor 
has lost all right, title and interest at the 
date of the sale, the vendee gets nothing. If 
there is a trespasser on the land at tlie time 
the vendee gets the vendor's rights to eject 
him. But he must bring his action within 
twelve years of the dispossession, because the 
adverse possession which had commenced 
against the vendor will run against the 
vendee as well. That is one point of view. 
The otlier way of looking at the matter is 
this. The trespasser only prescribes for the 
limited estate of the mortgagor when the 
property is burdened witli a simple mort- 
gage. Therefore, even though a suit on the 
mortgage may bo barred as a suit on the 
mortgage against the stranger, all that the 
trespasser has acquired is a right to redeem. 
It is therefore ineiiuitable to allow him to 
set up a higher right, namely the right to 
retain the property unconditionally, against 
the person in whom the larger title resides. 

Tins difficulty was not considered by tlie 
Madias Full Bench in 39 Mad 8ii.’ The 
sequence of events given in the report of that 
case is as follows : 1876, mortgage; 1890, tres- 
passer enters upon the land ; 1900, suit on the 
mortgage ; trespasser not joined. November 
1900, decree for sale. October 1900, mortgagee’s 
successor (his widow) purchases. 1910, suit 
for possession against the trespasser. It will be 
seen that the position there was exactly the 
same as hero. When the mortgagee sued on 
his mortgage the trespasser had not per- 
fected his title, but he had had more than IZ 
years adverse possession before the mort- 
gagee obtained his decree for sale. Unfortu- 
natoly the only question referred for the 
consideration of the Full Bench was this: 

Wliolbcr the possession of a trespasser who has 
dispossCsSod a mortgagor, the mortgage being 
simple, Is adverse to the simple mortgagee. 

The question was answered in the nega- 
tive, and with that answer we fully agree. 
But what then? Was the mortgagee allowed 
to eject the trespasser? Or were the equities 
adjusted by giving the defendant an oppor- 
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tunity to redeem ? And if so, to redeem 
what ? The whole of the mortgaged pro- 
perty which might comprise, as here, many 
properties, or just the oue item of property 
of which he had boon in adverse possession 
by paying a proportionate part of the mort- 
gage debt V None of those problems was 
discussed in that ruling nor does the report 
furnish us with the sequel. We tliink the 
true ix)sition has been explained by Ramesam 
J., in 59 Mad Sl-i' at p. 3J4, namely tliat it 
is the kind of case in whicli the equities 
have to be worked out. Tlie mortgagee is 
not afl'ected by anything done heliiud liis 
back after his mortgage, therefore he is on- 
titled to foreclose his mortgagor, (or bring the 
property to salel, without joining sulisequent 
purchasers of tlie right to redeem, (or those 
in a lesser position such as trespassers whoso 
title liad not yet ripened). -■Knd by so doing' 
he acquires substantial riglits, Tliis is also 
the view of Lord Selbourne, (whose judg- 
ment was later upheld by the House of 
Lords), in the bmglish case whicli wo have 
cited above, tliough there the subsequent 
purchaser was as a matter of fact joined to 
the action on the mortgage. But the learned 
Lord Chancellor enunciates the principle 
that the mortgagee is not affected by his 
mortgagor’s actions, (or absence of action), 
subsequent to the mortgage. 

On the other band the purchaser of the 
mortgagor's rights, or the trespasser who 
has, or is on the way to ousting him and 
acquiring his I’ights, is also not without 
rights: and he is clearly not affected by a 
litigation to which he was not a party. The 
only way to do justice between these two 
conflicting rights is to adjust the equities. 
We think tliat they are best adjusted by 
affording the purchaser, or the trespasser, 
(as the case may be), an opjxirtunity to 
redeem that portion of the property in which 
he is interested on paying a proportionate! 
part of the mortgage money. Another ques- 
tion was also raised and was more fully 
argued in the other appeal (F. A. 8/3C), but 
it will be convenient to deal with it here. 
It was contended that a mortgage is one and 
indivisible and consequently if a person 
interested in the equity of redemption is 
omitted from a suit on the mortgage the 
mortgagee obtains no title as against him 
and loses his cause of action on the mortgage 
for ever. It was argued that every person 
interested in the equity of redemption must 
be joined and that this include s subsequent 

I c 856 : 69 
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purchasers of the mortgagor s rights, lessees, 
tenants, trespassers, and so forth. The 
following nilings were relied on: 25NLR 
19.® at p. 26, 19 N L R IS,® G2 Cal 75,*® at p. 77, 
18 Cal 164" at p. 179, and 60 Cal 948. 

Vse need not go into this question here 
because it is i>ossible to decide this matter 
on another ground. All we say now is that 
if that is really the law, then it will raise 
many practical difiiculties and will seriously 
disturb the existing practice in this province. 
It will mean that whenever a mortgagee 
sues a malguzar, or other landlord of a 
village with tenants in it, then he will be 
obliged to join every tenant of the village, 
and every holder of every trumpery interest 
in it; and in large villages tliat may well 
run the defendants up to several hundreds. 
We also observe that it is possible that there 
is a difference between the words “interest 

in the property mortgaged or the right 

to redeem” used in s.9l, T. P. Act. and the 
words right to enjoy” which occur in S.105. 
If the “right to enjoy” specified in s. lor, is 
different from the “interest” mentioned in 
S. 91, then the lessee who has only “a right 
to enjoy”, and not an “interest”, would not 
appear to be entitled to redeem. But the 
matter is debatable and we say no more 
about it. 

The ground on which wo proceed is this, 
namely that though the lessee, or the tres- 
passer, (or even the transferee), may bo 
proper parties if their interests accrue sub- 
|8oquent to the mortgage, they arc not 
|Doce8sary parties. If the principle which 
iwe have enumerated alwvo that the mort- 
gagee cannot bo affected by anything which 
is done behind his back and after bis mort- 
gage is correct, then ho is entitled, if ho so 
desires, to ignore these interests and pro- 
wed against his mortgagor on his contract. 
Having foreclosed his mortgagor, or pur- 
chased his interests at the auction in accor 
dance with his contract, then he obtains all 
the interests which his mortgagor has in 
the estate at the date of the mortgage, sab- 
]6ct, however, to subsequent equities Those 

b* ™ eith er to sue again upon 
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his mortgage, if such a suit is still within 
time, or to sue upon his title, provided he 
affords the holder of the subsequent inte- 
rest an opportunity to redeem such interest 
upon payment of a proportionate part of 
the mortgage amount. We have now to 
determine the extent of the mortgaged pro- 
l>erty in which defendant 15 is interested. 
In our opinion, it includes only the site of 
plot No. 3 and does not include the super- 
structure which stands on it. In this parti- 
cular case we do not think that the super- 
structure can bo said to form an accretion 
to the mortgaged estate. 

The plot, or rather, defendant I’s half 
share in it. was leased to defendant 15 bo- 
fore the mortg.ige. The superstructure was 
then standing on it. and a condition of the 
lease was that the lessee was not to be 
evicted without tlio lessor paying for the 
building. The mortgagee was bound by 
these conditions when he later took his 
mortgage. Of course the lease has now 
merged in the higher rights which defen- 
dant 15 has acquired by liis iidverse losses. 
Sion. But wo are not here dealing solely 
with legal rights. Wo are endeavouring to 
adjust tho equities and in doing tliat we 
tliink that tho fact tliat tho supcrstructiuo 
was constructcxl by defendant 15 under tho 
conditions mentioned above is a relevant 
consideration. As regards tho other 2 as. 

8 ps. share in plot No. 3 which defendant 15 
claims, he obtained it by a registered salo 
deed from defendant 6. This defendant is 
not the plaintiff’s mortgagor, and tl^o plain- 
tiff had not stepped into her shoes, or 
those of her husband defendant i. Defen- 
dant 1.5 has consequently a clear title to an 
2 as. 8 ps. share in tliis plot. 

This leaves us with a complicated situa- 
tion. We think that tho fairest method of 
working out tho equities will bo to assign 
an undivided half share in tho plot to tho 
share of the plaintiff’s mortgagor defen- 
dant 1 (into whoso shoes tho plaintiff has 
now stopped), and an undivided 2 as. 8 ps. 
share to the share of defendant G (who 
stands in the slices of her husband defon- 
dant 4) Ag regards tho remaining 5 as. 4 ps. 
share that will bo turned into cash and the 
money wiU bo thrown into hotchiiot. De- 
fendant 15 will bo allowed to redeem witb- 
m SIX months an undivided 8 as. share in 
tlie plot (site only) on paying to the plain- 
titt a proportionate share of the mortcace 
amount, the proportion to bo calculated on 
the ba«8 of the site without its suporstruc- 
ture. Defendant 15 wiU also buy out the 
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remaining undivided 5 as. 4 ps. share (site 
only) by paying into Court, within six 
months, its market value at the date of the 
suit. This money will be thrown into 
hotchpot and will be treated as a cash asset 
available for distribution at the partition. 
On failure of defendant 15 to redeem as 
above and to pay for the 5 as. 4 ps. share, 
or either, the property, including the super- 
structure, will be put to auction, and the 
proceeds will be distributed over the site 
and the superstructure by the lower Court. 
Such sum as the lower Court apportions to 
the sujxjrstructure will be handed over to 
defendant 15, and such sum as represents 
the site will be thrown into hotchpot. 

We now turn to plot no. 2. There is no 
real dispute about this. Defendant 15 plead, 
ed that be was a lessee of this plot under 
an oral lease granted before the mortgage 
by the first four defendants. His original 
statement dated 2Gth July 10.33 is a little 
confused and the plaintitl' appears to liave 
road an assertion of adverse possession into 
it, and the issue has been framed accord- 
ingly. But wo do not think that that was 
meant. The allegation of adverse possses- 
sion related to plot No. 3 and not to plot 
No. 2. In any case the matter was cleared up 
in 15th defendant's statement of 10th August 
1093 where ho stated that ho was prepared 
to pay the rent to the plaintiff if this field 
was allotted to the share of his mortgagors. 
The only contention the plaintiff raised in 
respect of this plot was that defendant 1.5 
was a lessee and not an owner. The parties 
are therefore not really at issue on this 
jxjint. It is accepted that an oral lease 
would be good. It is possible that disputes 
will arise hereafter when and if the plaintiff 
endeavours to determine the lease. But all 
that is premature now. Both sides agreed 
before us that these matters may be left 
open, that is to say, they accept the posi- 
tion that defendant 15 is a lessee and that 
he will attorn to whoever gets this plot at 
the partition, and that he wiU be bound by 
the terms of the lease (whatever they were) 
as also will bis new landlord. It is however 
necessary to state that defendant 15 claims 
the superstmcture on this plot as his own. 
The lower Court finds that this is so and 
there been no appeal by the plaintiff 
against that finding. It wiU therefore have 
to be accepted that the superstructure is 
5th defendant s but the other questions re. 
lating to this are left open. That is to say, 
we do not decide whether defendant 15 will 
have to remove the superstructure on the 


determination of the lease, or whether the 
plaintiff will have to pay him its price as a 
condition precedent to eviction. 

The decree will accordingly contain a 
declaration to tlie effect that, defendant 15 
is a lessee of plot No. 2 and that he will 
continue to hold on the old conditions, 
(conditions which are not determined in 
tliis suit), after partition, and tliat he will 
have to attorn to whichever person receives 
this plot at tiiG partition. 'J liis concludes 
F. A. 99-B/35. The success and failure in it 
are about equal. As regards plot .No. 2, there 
w.as never any real dispute. As regards 
plot No. 3 each side claimed the plot as his 
own. In the result neither gets it without 
being compelled to recognize the rights of 
the other. Wo consider therefore that each 
side should bear his own costs vis-a-vis 
e.ich other both hero and in the lower 
Court. Wo turn now to F. A. 8/30. Defen- 
dant 10 is the appellant and ho is interested 
in plot No. 1 . Tlie position hero is a curious 
one. The plaintiff imple;ided this defendant 
on tlio ground tliat he was in possession of 
plot No. 1 as a lessee from defendants 1 and 
2, (para. 17 of the plaint), and that ho (the 
plaintiff) did not want to bo obstructed in 
his enjoyment of whatever property might 
bo assigned to his sliare. Defendant IG there, 
upon set up a title in himself adverse to 
that of the plaintiff. He said that he had 
been sold this plot by defendant l about 40 
years before the suit, that is to say, long 
before the mortgages under which the plain, 
tiff claims title. The sale is said to have 
been an oral one. It is admitted that in 
those days an oral sale was effective to pass 
title in Berar because the Transfer of Pro- 
perty Act had not then been introduced 
there. 

The plaintiff denied this sale, and the 
lower Court upheld his contention and 
found that the sale was not proved. That 
leaves us with the position that this defen- 
dant was, on the plaintiff’s allegation, a 
lessee. As such he was not a necessary party 
to the suit and should have been discharged; 
in fact that is what he asked for at one 
stage. But since then be has taken up the 
attitude, and has maintained it before us, 
that the plaintiff could get no title what- 
ever to the property as against him because 
he was not joined as a party to the plain- 
tiff s mortgage suits. We have already dealt 
with this argument in the other appeal and 
do not think it is well founded. We have 
no doubt that the plaintiff obtained a good 
title. All that has happened, or rather that 
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will happen if this plot is assigned to the 
share of the plaintiff, is that there will be a 
change of landlords. In view of the fact that 
the matter has been fought out up to this 
stage, we think that instead of discharging 
this defendant and thus allowing him to 
raise all these pleas over again it will be 
more satisfactory all round to embody a 
declaration about this plot in the decree as 
in the other case. The declaration will state 
that defendant IG is a lessee of plot No. l 
holding from defendants l and 2 on the old 
terms, (terms which are not decided in this 
suit), and that he will have to attorn to 
whichever party obtains plot No. i when 
the property is divided. This is virtually 
what the lower Court has done. This appeal 
therefore fails and is dismissed with costs. 

D.S./r.k. Appeals dismissed. 
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Stone C. J. and Niyogi J. 

Maiiaklal Dcharilal — Plaintiff 

.Xpixjllant 

V. 

J/i. Kisni wi'o Narayanprasad and 
others — Defendants — ResiKindcnts. 

Letters Patent Apijcal No. 18 of 1938, 
Decided on 21st August 19-10. from nppel.’ 
late decree of Vivian Dose J., in S. A. 
No. 78 of 1934, D/. 6th September 1938. 

• Hindu Law — Alienation — Widow— AUenalion 
for lUtgalion for recoveriiuj estate u for necessity. 

A owner such as a Uindu widow or a 

daughter under tho Ben-ates law, is entitled to 
enter into any agreement involving alienation ol 
part of the property to meet the cost of litigation 
for recovering tho property claimed by her because 
preMrvation of the estate for tho benefit of the 
rightful boirs of tbo last male owner is itself a 
boncBt to tho family, provided the particular 
alienation or trans.aclion made by the limited 
owner In the circumstances in which sbeissituatod 
** “*'^D^«»8onablo having regard to the 

conflict^g rights of tho limited owner and rover- 
eioner; Lose law discussed, [P 78 C 2 ; P 79 C 1) 

D. T. Mangalmurli — for Appellant. 

yr. N nadoil and V li. Oharpure, and D. L. 
Gupta - for Respondents, 1 to 8 and 11, and 
9, respectively. ’ 

Judgment. — This appeal is allied to 
First Appeal No. 26 of 1933 and second Ap 
peal NO. 143 of 1986.1 The facts are stated at 
length m onr judgment in First Appeal 
NO. 26 of 1988. The facts that are material 
for the disposal of this appeal are that Mt 
Bulki filed civil Suit No. 881 of 1888 to re' 
wver posse^on of 6 as. 4 pg. share of mouza 
Wathoda which she clai med on her mother’s 
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death, as the separate property of her 
father. As she had no resources she, on 8th 
October 1888, entered into an agreement; 
with Maniram, Chbotelal and Umediprasad 
whereby they undertook to defray the ex- 
penses of litigation and she promised to 
give each of them a (juartor share of the 
property that she would recover on her sue- 
cess. She succeeded in the suit in recovering 
possession of 2 as. 8 ps. share and trans- 
ferred 8 pies share including some fields to 
each of the three financiers. The suit out of 
which this appeal arises was filed by the 
appellant to recover possession of this 2 an- 
nas share from the representatives of the 
original transferees. The question which 
arose in this suit was whether the agree- 
ment dated 8th October 1883 was justified by 
legal necessity. The original Court accepted 
the plaintiff’s contention and decreed the 
suit. The first appellate Court took the con- 
trary view and dismissed the suit. That 

decree was upheld by Bose J. in second 
appeaL 

The only question material for considera- 
tion in this appeal is whether a limited' 
owner such ns a Hindu widow or a daugh- 
ter under the Benares law, is entitled to 
enter into any agreement involving alicna. 
tion of part of the property to meet the cost 
of litigation for recovering tho property 
claimed by her. In 12 Cal 62,® 4 Luck 26 ® 

81 cal 493* and 81 ALL •197'^ it was held that 
it was competent to n limited owner to 
incur a debt and alienate sufficient part of 
property to discharge it for defending her 
title to the estate claimed by her. Wo do 
not see any reason why the same rule should 
not apply when having been excluded from 
the estate she is driven to institute a suit 
for recovering it. If a litigation attacking 
her title affords justification for charging 
the costs of litigation on tho estate, a for. 
Itori would a suit by her to recover tho 
estate from which she is wrongfully exclud- 
ed. In either case she would be under the 

necessity to defend the title of the lasti 
male owner under whom she olaims. In 
fact m such a case the necessity will be the 
greater os her inaction would mean the loss 
of the estate with the deprivation of the 

Kalita. 
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imaiDtenaDce of those who are dependent on 
Itbe estate. Preservation of the estate for 
the benefit of the rightful heirs of the last 
male owner is itself a benefit to the family. 
In 31 ALL 497^ their Lordships of the Privy 
Council held that the preservation of the 
estate and the cost of litigation for that pur- 
pose were objects which justified a widow 
in incurring debt and alienating a sufilcient 
amount of the property to discharge it. In 
29 N L R 41*^ it was held that the test to 
determine whether the transaction was 
legally necessary or beneficial, is not whe- 
ther it was of defensive nature or otherwise, 
but to see whether the transaction was fair 
and proper ; that was the test which their 
Lordships had applied iu 1 Pat 741.^ In that 
case they pointed out that the word neces- 
sity does not mean actual compulsion but 
the kind of pressure which the law recog- 
nizes as serious and sufficient. In lO Mad 
709® their Lordships of the Privy Council 
while considering the question as to the 
meaning of the expression “benefit to the 
estate” observed as follows: 

No indicatioD is to be found in any of them as 
to wbat is , in this connexion, tbo precise nature 
of tbo things to bo included under the description 
‘■benefit to the estate.” It is impossible, their Lord, 
ships think, to give a precise dednitlon of It ap. 
plicable to all cases, and they do not attempt to do 
so. The proBCrvatioD, however, of the estate from 
extinction, the defence against hostile litigation 
affecting it, the protection of it or portions from 
Injury or deterioration by inundation, these and 
such like things would obviously bo benefits. The 
difficulty is to draw tbo line as to wbat are, in 
this connexion, to bo taken as benefits and wbat 
not. 


Is it possible to draw tho Hue betweeu a 
suit filed agaiust a widow to deprive her of 
her husband’s or father’s estate and one 
filed by her to recover such estate from a 
trespasser? It cannot logically be said that 
in one case there is necessity or benefit to 
^e estate and in the other case there is not. 
The safer course is not to attempt the im- 
poMible task of framing an exhaustive defi- 
nition of the term necessity' but to decide 
on the i»rticular facts of each case whether 
or not the particular alienation or transac- 
bion made by a limited owner in the cir- 
cumstanccs in which she is situated is 
prudent, fair and reasonable. The words 
locc^urring in t he original t ext of the Mitak- 

7 , 1 “? 40 r A 840 I, 0 : 1 Pat 

Mt, b5°am KulSr »• 

^0?’ 4 I *I i ni I C '^22 : 40 Mad 

.44 1 A 147 (P 0), Palaniappa Chettv v 
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shara. Chap, i, section 1, pp. 28 and 29 are 
‘apatkale’ i. e., in times of distress and 
‘kutumbarthe’ i. e., benefit to the family. 
The benefit to the family as pointed out in 
40 Bom 312 ” may, under certain circum- 
stances mean a necessity for the transaction. 
It is clear that the terms benefit and neces- 
sity are convertible terms. Necessity or 
benefit is only one of tlie phases of the test 
of propriety : see 43 Cal So one comes 

back again to the test “Is the transaction 
fair and proper?” 

The two tests which liavo been formula, 
ted in the present case by Bose J. are : 

( 1 ) whether the agreement is reasonable 
and prudent and having regard to conllict. 
ing rights of the limited owner and i-evcr- 
sioner, was it just and fair to both? and 

(2) could she reasonably have made a better 
bargain ? These tests are, in our oi^inion, 
perfectly sound and in accordance witli the 
principles enunciated by their Lordships of 
the Privy Council as being applicable to the 
case of alienations by a limited owner. 
As we concur with Bose J. in the tests 
applied by liim for judging the binding 
character of the agreement under considera- 
tion, there is nothing left in the appeal to 
call for our interference in view of the con- 
current finding on the point of necessity. 
The appeal is dismissed with costs. 

App eal dismissed. 

9. (’22) 9 A I R 1922 Bom 122 : 04 I c'923 ; 46 
Bom 812 : 23 Bom L R 1094, Nagind.’isMuneklal 
V. Mohomod Yusuf. 
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Babulal Natidram and others 

Defendants — Appellants 

V. 

Manihlal Beharilal — Plaintiff 

— Respondent. 

First Appeal No. 26 of 1933 and Second 
Appeal No. 143 of 1936, Decided on 2l8t 
August 1940, from decree of Sub- Judge, First 
Class, Wardha, D/. 27th October 1932. 

(a) Hindu haw — Alienatton — Legal neces^ 
nly — Transaction ancient — iritncsscs and 
^rties dead — Presuntplion of legal necessity is 
justified and ojius would be on reversioner to 
prove ohsence 0 / legal necessity — Thirty years* 
rule suggested should be applied. 

In the case of an ancient transaction, it must bo 
presumed that the alienation was lawful i. e., 
justified by legal necessity. The difficulty no doubt 
liee in fixing the length of time (interveniog be- 
tween the transaction and its challenge in a suit) 
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that would bo necossiwj to justify the application 
of that presumption. It is impossible to lay down 
any hard and fast rulo. But on the principle 
underlying S. 89, Evidence Act, relating to docu> 
ments 30 years old, the presumption in favour 
of the existence of necessity may well be applied to 
transfers more than 30 years old provided that the 
original parties and witnesses to it are not avaiU 
able at the trial for l>eariDg testimony to the cir* 
cumstancosin which the transaction was concluded* 
The presumption wiW operate with greater force in 
a case where the reversioner fails to bring a decia- 
ratory suit during the life time of the alienor. In 
such a case it would not be unreasonable to assume 
that the failure to sue for declaration was due to 
the existence of evidence proving necessity and the 
Courts would bo justified in placing the onus on 
the reversioner of proving absence of legal necessity. 
A T R 1920 P C 6i: AIR 2022 P C 163 nnd 19 
Mad 485, Ikl. on. [P 82 C 1, 2] 

(b) Hindu Law — Parlition — Shares defined 
in revenw papers is alone nol sufficient to 
displace presuinjftion of joininess, 

A definition of shares in revenue and village 
papers affords but a very slight indication of an 
actual separation in a Hindu family, Suchadofini* 
tion of shares, stanJing alone, is not sufficient 
evidence to displace the presumption in law which 
is peculiarly strong in the case of sons of one 
father. AIR 1025 P C 132 and AIR 1025 P C 
40, ReL on. (P 82 C 2] 

(e) Hindu Law — AUenation — Wulow — 
Compromise fair and prudent — Alienation in- 
lolr^ in compromise binds rt’rrrrionrr. 

If the compromise is fair. reasonable and prudent 
in the circumstances in which a widow is place<l, 
the alienation which is involved in the com pro* 
mise must bind the reversionor. The alienation 
cannot considered apart from the compromise. 

[P 84 C 1] 

(d) C. P. Tenancy Acl(l of 1920), Ss. 40 and 37 
— Doth proprietary and cultivating rights given 
up — Person acquiring such rights can transfer 
cultivating rights to another. 

Where the cultivating rigbU also have been 
given up along with the proprietary rights, a person 
acquiring both the rights in respect of a field can 
transfer the cultivating rights to any one ho pleases 
or confirm the transfer of thorn if they had already 
been transferred. (P 84 C 2] 

A. V. Kharc, W, D. Pendharkar and M. D, 
Deshpande — for Appellants. 

D. T. MangaXmurli — for Respondent. 

Judgment* — This appeal and Second Ap. 
peal No. 143 of 193C and Letters Patent Appeal 
No. 18 of 1938‘ arise out of three suits filed 
by the respondent in his capacity as rever. 
sioner, to set aside certain alienations made 
by his mother in favour of the predecessors 
of the three sets of defendants. The princi- 
pal question involved in all these suits was 
one of legal necessity. This appeal and 
Second Appeal No. 148 of 1936 involve com- 
mon qu^tions of fact and law. This judg- 
ment will therefore govern the disposal of 
both. To elucidate the form in which the 
question of legal necessity arises it is nersAa 
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sary to narrate the facts at some length. 
The dispute in the suits relates to 5 as. 4 ps. 
share of mouza Wathoda. The field which 
was originally numbered 6 and is now in- 
cluded in Colds nos. 27, 28 and 29 of the cur- 
rent settlement, is alleged to be sir land 
appurtenant to 2 as. 8 ps. share which, at a 
revenue partition, had been carved out of 
the original 5 as. 4 ps. share. The entire vil- 
lage of Wathoda, it appears, had been ac- 
quired by Chintaman.the father of Uderam, 
Mohan and Balgovind, long before the first 
proprietary settlement of 18 G 0 . At this set- 
tlement the village was recorded in shares 
as follows : 

Uderam ... ... 0.5-4 share 

Ramdin son of Mohan ... 0.5-4 share 
Tulsiratn and Bodhiprasad 

SOUR of Balgovind ... 0-2-8 share 

each. 

On tho death of Uderam in 1808. the 5 as. 

4 ps. share recorded in his name was muta- 
ted in tlie name of liis widow Mt. Gangabai 
and on Ibiindiu's deivth in 1872, the share of 

5 as. 4 ps. standing against Ids name was 
mutated in the name of his father Mohan. 
On Gangabai's deatli in 1870, the 6 as. 4 ps. 
share standing in her name was mutated in 
tho names of Molian and Bodliiprasad, with 
tho result tluit tlio share of each of tliein 
augmented to « annas. In ih 71 , tlioy got an 
imperfect partition of tho village ofTectod, 
as a consequence of which the 8 as. sliaros 
in the village wore partitioned into two 
khels described as khel a and kliol B. Khel A 
was allotterl to Mohan and khel B to Bodhi- 
pra.sad. Mohan sold his 8 os. share including 
field No. 6 which was then recorded as his 
malik wahit to Venkatrao Gharpure on 23 rd 
May 1881 . That field was then in tho iwssos- 
sion and enjoyment of his mistress by name 
Gaji through whom it passed to her son-in- 
law Nandram and other defendants. Nand- 
ram is now represented by his adopted son 
Babulal, appellant l. 

Uderam had a daughter by name Bulki. 
At the time of tho death of Gangabai, her 
mother, in 1870, sho was a minor. One would 
expect that her father's 5 as. 4 |)s. share 
would be mutated in her name. But it ap- 
pears that as Mohan, her uncle and Sunder, 
her aunt agreed to maintain her and meet 
the expenses of her marriage, her father’s 

6 as. 4 ps. share came to bo mutated in tho 
name of Mohan and Bodhiprasad tho son of 
her deceased uncle Balgovind. They how- 
ever failed to carry out the obligation which 
they had taken upon themselves. Conse- 
quently, Bulki represented by her grand- 
mother Kasturibai, filed Civil suit No. 6U 
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of 1871 against Mohan’s son Bamdin and 
Bodhiprasad to recover some moveable pro- 
petty. But that suit was dismissed. Subse- 
quently Mt. Bulki filed civil Suit No. 381 of 
1883 against Mohan, Mt. Gaji, Venkatrao 
Gharpure and Bodhiprasad to recover the 
5 as. 4 ps. share which bad been recorded 
in the name of her mother. As apparently 
she bad no resources to enable her to carry 
on the litigation, she entered into an agree- 
ment with certain persons named Maniram, 
Umediprasad and Ghbotelal on 8th October 
1863, whereby they agreed to finance the 
litigation in consideration of which she in 
her turn agreed to part with three quarters 
of the property in case she succeeded in the 
suit. 

At any stage of Suit No. 361 of 1883, Bulki 
compromised her claim against Mohan, Mt. 
Gaji and Venkatrao on 3rd November 1883. 
In pursuance of that compromise she trans- 
ferred 2 as. 8 ps. share out of what she 
claimed to Venkatrao for Bb. 800 . Slie there- 
after withdrew her claim against Venkatrao, 
Mohan and Gaji who was then in possession 
of the sir field No.G, the subject-matter of this 
appeal. The queetion which arises upon this 
appeal is whether this sale deed dated 3rd 
November 1883 in favour of Venkatrao which 
was followed by the withdrawal of the 
claim against Venkatrao and Gaji, was jus- 
tified by legal necessity or not. That issue 
arises directly in Second Appeal No. 143 of 
193G. On that issue both the Courts below 
have agreed in finding that the alienation 
was made in the circumstances which would 
justify the inference of the existence of legal 
necessity for it. The suit out of which this 
first appeal arises, was decided by another 
Court. It came to a different conclusion as 
it was of opinion that Mt. Bulki fell a vic- 
tim to fraud on the part of Mohan and his 
transferee Venkatrao. It is this conception 

which has largely infiuenced the decision of 
that Court. 

The transaction which is impeached took 
place as far back as 1883 , 46 years before the 
suits out of which these appeals arise, were 
hied. The plaintiff came into the world nine 
years after the transaction and had attained 
majority 18 years before he instituted the 
suits. Mt. Bulki, his mother, survived the 
•transa^ion for 43 years. It was open to the 
plaintiff.respondent to file a suit any time 
during his minority and within three years 
on his attaining majority, for a declaration 
that the transaction was devoid of legal 
necessity. He omitted to take action alone 
that line. He thus suffered 21 years to lapse 
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during the life-time of his mother, the 
alienor, and he instituted these suits two 
years after her death and 45 years after 
the transaction, seeking to upset what 
in practice must he regarded as established 
titles. During this long period of nearly half 
a century, the original purchaser Vonkat- 
rao and his son died, with the result 
that his grand son wlio, like the plaintiff, 
was not even born at the time when the 
transaction sought to bo impeached took 
place, and others who wore not parties to 
the transaction are now confronted with the 
superhuman task of proving the necessity 
to justify this ancient alienation. The best 
proof of the circumstances in which the 
transaction occurred, could naturally have 
come from the parties to it or those who 
witnessed it. They haveall disajjpeared from 
this world and the defendants are deprived 
of their best evidence. In these circumstances 
it is not humanly possible to produce direct 
evidence to discharge tlio burden which lies 
on them. Cases are not a few where a 
reversioner standing in the position of the 
plaintiff, is tempted to exploit this inherent 
helplessness of a party who derives his title 
from an ancient transaction. The rule that 
the onus of proving legal necessity lies on 
the alienee, was long ago found by the Courts 
to be inequitable in its application to cases 
of ancient transactions. As far back as 1896 
their Lordships of the Madras High Court, 
in 19 Mad 485^ thought that it was unreason- 
able and inequitable to throw on the defen- 
dants the onus of showing that the original 
alienation was for a necessity binding on 
the reversioner. The judgment in which 
these observations were made was no doubt 
reversed in the Privy Council on a different 
point, but the view taken there as to the 
onus of proof was approved by their Lord- 
ships of the Privy Council in 46 Bom 481^ in 
these words : 

Id 19 Mad 4862 it was pointed out that although 
the manager for the time being had no power to 
make a permanent alienation of temple property in 
the absence of proved necessity for the alienation, 
yet the long lapse of time between the alienation 
and the challenge of its validity is a circumstance 
which enables the Court to assume that the original 
grant was made in exercise of that extended power. 
Their Lordships have no hesitation inapplying the 
doctrine in the present caso. 

Their Lordships proceed : 

At the lapse of 100 years, when every party to 
the original transaction has passed away, and it 

2. ('90) 19 Mad 465 : 6 M L J 247, Cbockalingam 
Filial V. Mayandi Chetiar. 

3. ('22) 9 AIR 1922 P C IGS : 66 10 162 : 46 Bom 
481 : 49 I A 64 (PC), Magniram Sitaram v, Kastur- 
bbai Manibbai. 
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becomes completely impossible to ascertain what 
were the circumstances which caused the original 
grant to bo made, it is only following the policy 
which the Courts always adopt, of securing as far 
as possible quiet possession to people who are in 
apparent lawful bolding of an estate, to assume 
that the grant was lawfully and not unlawfully 
made. 


In 43 Mad 541* the suit was one by a 
reversioner to set aside an alienation by a 
widow made in 1830, on the ground that it 
was made without legal necessity. The widow 
died in 1900 and the suit was instituted in 
1903 involving an enquiry into the circum- 
stances of the transaction more than 82 years 
after it took place. The District Court found 
that there was no legal necessity for the 
same and decreed the suit. But the High 
Court held that the legal necessity had been 
proved and reversed the judgment of the 
trial Judge. The High Court was mainly 
influenced by the fact that the reversioner 
had failed to file a declaratory suit during 
the life-time of the widow and it construed 
the reversioner’s silence and inaction for a 
long time as raising a presumption in favour 
of legal necessity. The learned Judges of the 
High Court in their judgment had propound- 
ed the law as follows : 

It is not disputed that the ooue Jay upon the 
defendant to prove the necessity for the sale, Jiut 
having regard to the great lapse of time since the 
transaction took place, perhaps the highest on 
record, it will not be reasonable to expect such full 
and detailed evidence as to the state of things 
which gave riM to the sale in question as in the 
case of alienations made at more recent dates. In 
such circamstances presumptions are permissible 
to fill in the details which have been obliterated 
by time. 


Their Lordships of the Privy Council 
adopted that statement of law as a sound 
one. It is clear that in the case of an ancient 
transaction, it must be presumed that the 
alienation was lawful i. e., justified by legal 
necessity. The difficulty no doubt lies in 
fixing the length of time (intervening be- 
tween the transaction and its challenge in a 
suit) that would be necessary to justify the 
application of that presumption. It is impos- 
sible to lay down any hard and fast rule. 
But it appears to us that on the principle 
underlying s. 69, Evidence Act. relating to 
documents 80 y^rs old, the presumption in 
favour of the existence of necessity may well 
be applied to transfers more than 80 years 
|Old provided that the original parties and 
witnesses to it ore not available at the trial 
for bearing testimony to the circumstadees in 
which the transaction was concluded. The 


P C 64 ; 66 I 0 688 : 43 Ma 
o?wldhw»n Saheb 


Mariklal Beharilal a. I, R» 


presumption will operate with greater force 
in a case where the reversioner fails to bring 
a declaratory suit during the life time of the 
alienor. It would not be unreasonable to 
assume that the failure to sue for declaration 
was due to the existence of evidence proving 
necessity. In any case, application of the 
rule as to presumption would depend on the 
particular facts of each case and we are 
decidedly of opinion that the facts and 
circumstances of this case are such as to 
justify the placing of onus on the revereioner 
of proving absence of legal necessity. On 
behalf of the reversioner it is contended that 
the evidence as it stands on record is suffi- 
cient to disprove the necessity for the 
transaction. That contention is founded on 
the facts that the village had been recorded 
in the names of tlie tliree brothers or their 
sons according to their respective shares; 
that Uderam’s 0-6-4 share was mutated in 
the name of his widow, Mt. Gangabai, and 
that the transferee Venkatrao admitted the 
title of Bulki and paid her the price of the 
0 - 2-8 share which he purchased during the 
pendency of Civil suit No. S 8 I of 1883. In 
addition to these circumstances, stress is 
laid on Bulki's success in the suit against 
Bodhiprnsad. Tlioso are no doul)t ostensi- 
bly in favour of the reversioner, but on 
careful scrutiny tliey would be found to be 
inconclusive. The record of tho separate 
shares is by itself not sufficient to prove a 
partition among the brothers. In 29 C W N 
1087* at p. 104G their Lordships of tho Privy 
Council point out that a definition of shares, 
in revenue and village papers affords but a 
v®ry slight indication of an actual separa- 
tion in a Hindu family, and that in no case 
could they have regarded such a definition 
of shares, standing alone, as sufficient evi- 
dence to displace the presumption in law 
which is peculiarly strong in the case of 
BODS of one father. In 48 MAD 254* at p. 257 
their Lordships of the Privy (Council oh- 
served ns follows: 

But the mere fact that the shares of tho copar- 
ceners have boon ascertained does not by itself 
necessarily lead to an inference that the family 
had separated. There may bo reasons other than a 
wntemplatcd immediate separation for ascertain- 
ing what the shares of the coparceners on a sepa- 
ration would bo. 

Their ^rdships' observations made in 
this COSO indicate tho inconclusive character 


5- ( 25) 12 AIR 1925 P C 182 : 8810 886 : 29C WN 

1037 (PC), Mt. Bbagwani Kunwar v. Mohan 
Singh. 
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of the definition of shares as evidence to 
justify the inference of partition. In the 
present case> the statements of the parties 
in vfhose names the shares were recorded 
are significant. In Ex. P-3 Kamdin, Tul- 
siram and Uderam stated in 1800 that they 
were each owners of l/3rd share of mouza 
Watboda, but they did not say when the 
partition had taken place. In Exs. P-6 and 
p.7 filed in Civil Suit No. 11 of 1933 = old 
No. 104 of 1928, there are to be found very 
significant statements to show that there 
was no formal partition. Both these docu- 
ments are copies of wajib-ul-arz of the year 
1800. In Ex. P-G it is noted as follows: 

lo tbe begiouing this village was r\ih (uniDha- 
bittid). Then in the year 1233 faslee our father 
populated the same. Particulars regarding the 
hissadari (copartners) will te clear from the fard 
(schedule or statement) included in this wajib-ul- 
arz. And there are no coabarcrs. 

In Ex. P-7 (utde cl. 3 regarding the par- 
tition of land), it is noted : 

Tbe land of this village bad not been divided, 
All are responsible for the profit and lossaccordiug 
to their respective shares .... We three are equal 
cosbarers, are of the same caste and belong to the 

same family We three will jointly recover 

nikasi, get the kabuliyat and give pattas 

At present there is no dispute regarding anything 
whatsoever. If any dispute arises we will make an 
application to Government and will get khcl par- 
tition eOceted so that there shall be no occasion 
for dispute and everyone will be responsible for his 
respective share. 

That goes to show that in 1800 the village 
was joint and that the three brothers were 
managing it jointly and that they intended 
to effect a partition when disputes arose in 
their common enjoyment.- That they wore 
, joint in estate and enjoyment is made very 
clear from the statement of Sundar Patlin 
in Ex. D.24. She was the guardian mother 
of Bodhiprasad. It was she who wished to 
separate and asked for a revenue partition. 
She unequivocally stated: 

Up to this day the defendant's and my wahiwat 
of the village have continued joint. But as I am 
not on good terms with the defendant at present, 
I desire the separation of my share. 

This statement throws a clear light on 
the meaning of what was stated in 1660 . 
The parties had got their respective shares 
entered separately, not as evidence of parti- 
tion that hod taken place, but a partition 
they intended to make in case of dispute. 
Against this there is no doubt the mutation 
m favour of Mt. Gangi after Uderapa’s 
d^th. But on Gangi’s death it is remark, 
able that the 0-6-4 share was recorded in 
the name of Mohan and Bodhiprasad in 
pursuance of their agreement with Mt. 


Kasturibai that they would maintain her 
grand-daughter Bulki and perform her 
marriage at their expense. The fact that 
Bulki’s grand-mother Kasturibai agreed to 
have the shares recorded in their names on 
that condition, militates against the theory 
of partition. It would thus appear that Mt. 
Bulki’s claim made in civil Suit No. 381 of 
1683 was by no means unanswerable. The 
case against her could have been strongly 
presented by Venkatrao wlio was a leading 
pleader at \Vardha, had ho not gone out of 
the suit in consequence of the comi)romise. 

It is not suggested that she liad no case, 
but what is suggested is that Venkatrao 
also bad a good case on his side in view of 
the evidence indicated above. Their dis- 
pute was therefore a bona fide one. The 
question is whether the settlement of the 
dispute was fair and prudent or not. Mt, 
Bulki was then representing the estate 
which the reversioner now claims. It appears 
to us that in entering into tiie compromise 
as she did, she acted exactly as any sensi- 
ble person in her position would do. The 
result of the contest as it then must have 
ap|)eared to them was highly uncertain. It 
was therefore natural and prudent for both 
parties to avoid the contest and hit upon a 
via media that would satisfy either party. 
That course could be no other tlian the 
one that they should acknowledge each 
other's claims and arrive at a compromise 
on that basis. Venkatrao consequently ad- 
mitted her title and Bulki admitted his 
right to continue in possession provided he 
paid her Rs. 600. There is no suggestion that 
the consideration was inadequate. It must 
therefore he held that both parties dealt 
with each other at arm’s length and con- 
eluded in amicable settlement in a way fair 
and beneficial to both. There was neither 
fraud nor any unfair advantage gained by 
one party over the other. That it was a 
fair settlement is attested by the fact that 
Mohan, the then next reversioner, and 
Bulki’s husband accepted it. Even her 
financiers, whose interest was substantially 
affected by the compromise, acquiesced in 
the same. That compromise greatly streng- 
thened her case against Bodhiprasad and she 
ultimately succeeded in her suit against him. 

That being the nature of the compromise 
it must bind the reversioner. In 1 pat 741^ 
their Lordships of tbe Privy Council held 
that an alienation which is the result of a 

7. (’22) 9 A I R 1922 P C 366 : 69 I 0 71 : 1 Pat ‘ 
741 : 49 I A 842 (PO), RamsumraD Prasad v. Mt, 
Bbyam Kumaii. 
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compromise that is reasonable and prudent, 
and for the interest of the estate, binds the 
reversioners. In a l R 1930 P C 163® their 
Lordships of the Privy Council referred to 
the Patna case with approval and expressed 
their opinion that to determine the reason- 
ableness and prudence of the compromise, 
it must be judged merely as a business 
transaction. It is clear that if it stands that 
test, it is a reasonable and prudent transac- 
tion from the point of view of the estate. 
The words 'beneht to the estate’ cannot be 
defined in precise terms. As pointed out by 
Shah J. in 46 Bom 312® at p. 315 the benefit 
to the family may under certain circum- 
stances mean a necessity for the transaction. 
He refers to the original text in the I^Iitak. 
shara, chap. I, s. i, Paras. 28 and 29, where 
the words ‘Apatkale i. e., in times of dis- 
tress and 'kutumharlhe i. e., for the pur- 
poses of the family, occur and obser\’es that 
these expressions must be interpreted with 
due regard to the conditions of modern life. 
If the compromise was fair, reasonable and 
prudent in the circumstances in which Mt. 
Bulki was placed, the alienation which was 
involved in the compromise must bind the 
reversioner. The contention raised hero that 
the alienation should be considered apart 
from the compromise cannot be accepted as 
sound. The next question is whether, not- 
withstanding that the compromise with 
Venkatrao was fair and reasonable, the rever- 
sioner is entitled to dispute the title of the 
appellants who are the representatives of 
Mt. Gaji. 


From the pleadings no doubt it appears 
that Bulki wished to prosecute her suit 
against Gaji in spite of the compromise (Ex. 
D-4 in Civil suit No. li of 1933). But on 
17th June 1884 she withdrew her claim 
against Gaji also. She had to do so for the 
obvious reason that field No. 6 was appur- 
tenant to the 2 as. 8 ps. share which passed 
under the compromise to Venkatrao and she 
had under that compromise agreed to with- 
draw her claim against Gaji also. By her 
sale deed dated 8rd November 1883 she trans- 
ferred to Venkatrao all such rights as her 
father Uderam had in 2 os. 8ps. share recorded 
in his name. That would include the culti- 
vating rights in field No. G also. In Ex. p.2 
that field is shown as being in his cnltiva- 
tion. The question whether it was sir or 
khndkasht is immaterial as in any case the 
8 . ('80) i7 A I E 1980 P C 16m28T^70r'l4 
Bom 465 : 67 I A 177 (PC), RaoH v. Kunialal' 
('22) 9 AIR 1922 Bom 122 : 64 I 0 923 : 46 
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cultivating rights also had been given up a 
long with the proprietary rights. If Venkat- 
rao acquired both the rights in respect of 
that field, he could transfer the cultivating 
rights to any one he pleased or confirm the^ 
transfer of them if they had already been 
transferred by Mohan to Gaji. Consequently 
the plaintiff's claim must fail against Gaji’s 
representatives. The result is that this ap- 
peal succeeds and the plaintiff’s suit fails. 
The plaintiff-respondent will pay the appel- 
lants’ costs in both the Courts. Second 
Appeal No. 143 of 1936 fails and the appel. 
lant will pay the respondents’ costs in all 
the Courts. 

Order accordingly. 
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Shrideo Ram Janki Mandir through 

Sarbarakars Tulsiram and others 

Plaintiffs — Appellants 

Nathuram Nanhebhai Lohar and 

another — Defendants — Respondents. 

Misc. Appeal No. 212 of 1988, Decided 
on 9th September 1940, from order of Sub- 
Judge, First Class, Narsiughpur. D/. 8th 
July 1938. 

’(a) CirW P. C. (190^^). S. 2 (2)— Decree— Mnl- 
Urs dctermxned muit be of sHisCnnffl granting or 
denying remedy on part of ylaintiff — Two 
alternative modes of seeking rexncdy — Court 
holding that one is not available — Decision « 
appealable. 

What are being referred to in S. 2 are matters of 
BUbstance which the suit is concerned to have 
determined in order to lead to a remedy on the part 
of the plaintifl or to a denial of a remedy on the 
part of pkintin; AIR 1914 Bom 149, and AIR 
1921 Bom 220 on. [P 35 q 3^ 

Where there are two aItorn.ilivo modes of seek- 
ing a remedy and a Court finally docidea that one 
of those modes is not available that branch of the 
case is finally decided ; that branch of the case 
relates to substantive rights and raises a matter of 
controversy in the suit. It does not raise ail the 
matters of controversy, but S. 2 clearly distiDgulshos 
between all ’ and “any” and hence an appeal lies 
from such decision. [P 86 0 2; P 86 C 1) 

O908J, S. 66 — Peventte sale 
— o. 66 does not apply, 

A person who is not claiming title under a pur- 
chas^ortifled by the Court under any of the rules 
framrt under the Code but under a revenue sale 
would not be protected under 8. 66 : 14 W R 872 ; 

w (^ • 28 Mad 626 ; 29 Mn<l 473 (F B) ; 

19 M L J 270 ; 14 Cal 693 and A I R 1937 All 176, 
tiel. on. fp 3Q Q ij 

if. D. Kinkhede and A. B. Kulkarni — 

n XT /I. f®*" Appellants. 

Ds N . Choudhurt — for Rcapoodents. 

•^'*^^®®ot,-~Before we come to deal with 
this appeal il; is necessary to deal with the 
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preliminary objection that has been raised 
as to the maintainability of the appeal. 
Before that can be understood it is neces- 
sary to state certain facts. The plaintiffs 
are the appellants and the suit claims the 
reliefs based on two different causes of ac- 
tion. Apparently property was sold at a 
revenue sale by public auction and defen - 
dant li according to the plaintiffs’ case, 
purchased the property benami on behalf of 
the plaintiffs. Alternatively, the plaintiffs 
claim the suit property on the ground that 
after that sale had been completed the de- 
fendant executed a deed of transfer in favour 
of the plaintiffs. The plaintiffs are endea- 
vouring to obtain a declaration that they 
are owners and entitled to possession of tho 
suit property. A preliminary issue was struck 
to the following effect; "Doess.GG, Civil P. C., 
apply to this claim and is the suit not main- 
tainable?" In tho result the learned Judge 
who considered that preliminary issue carao 
to the conclusion that the principle under- 
lying B. 60, Civil P, C., did apply to the claim 
and that the suit was not maintainable so 
far as that part of it was concerned which 
claimed on the basis that the defendant was a 
benamidar. Accordingly the learned Judge 
ordered tho plaintiffs to put in a new plaint 
striking out all those allegations and claims 
in their plaint which related to this branch 
of the case. In that state of fact tho counsel 
for the resiwndent relying chiefly on 19 CWN 
765,* also upon 17 N L R CO’ at p. 68, 26 N L R 
24® and 39 Bom 339,* urges that no appeal 
lies. Whether appeal lies or not depends, in 
our opinion, upon whether this adjudication, 
whether it be called an order or whether it 
be called a judgment of the learned Judge, 
is an adjudication that falls within the defi- 
nition of “decree" in tho Civil Procedure 
Code which provides inter alia as follows : 

Decrw moans tho formal expression of an ad jadica- 
tion which, so far as regards the Court expresaiDg 
it. concluaiyely dotcrminea the rights of tho parties 
with regard to all or any of tho matters in contro- 
versy lu the suit aud may bo either prollminary or 


Wo think that a certain amount of diffi- 
culty has been felt by confusing “matters in 
controversy ip the course of litigation” 
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with "matters in controversy in the suit." 
For example in 89 Bom 339* Beaman J. puts 
the case that if every final decision on a 
matter of dispute were treated as a decree 
it would be virtually impossible to deny that any 
ruling as to whether a document tendered were 
admissible or not, or a question objected to, rele- 
vant, would also be a preliminary decree. 

But with great respect, in our opinion 
such questions as those are matters of contro- 
versy that aviso in a litigation. Ono can give 
endless instances. For instance counsel rises 
and asks that the case be adjourned owing 
to private ill-health. Tho other side is con- 
strained to oppose tho adjournment. Tiiab 
is a matter in controversy in tho litigation. 
No one would suggest that it is a matter o£ 
controversy in tho suit. What are being 
referred to in S. 2 in our opinion, aro matters 
of substance which the suit is concerned to 
have determined in order to lead to a re- 
medy on the part of tho plaintiff or to a 
denial of a remedy on tho part of the plain- 
tiff, and that is what tho Bombay High 
Court indicated in 15 Botn C-27^ at p.C32 
where it was observed : 

Whoto issues both of law aud of fact arise iu the 
same buit and the Court is of opinion that the cise 
or any part theroof may be disposed of on tho 
issues of law only, it shall try those issues first and 
for that purpose may, if it thinks fit, postpone tho 
^ttlement of the issues of fact until after tho 
issues of law have been determined: 0 . 14, R. 2 . 
Nothing is said regarding the procedure at the 
trial of such issues but following the analogy of 
0. 15, R. 3 judgment should only be pronounced 
when the finding disposes of the case or a part of 
the case which would then be final pro tanto. 

In our opinion, this is directly within 
that obsei*vatioD as it is within the remarks 
passed in 17 N L R C 6 ^ at p. 68 . The result 
o( the order that has been passed in this 
matter is to conclude one branch of this 
case. That is as absolutely at an end as 
though the claim has been dismissed. It is 
only because the plaintiff happens to have 
put in an alternative ground of claim based 
on a different cause of action that there is 
anything loft of this case. Counsel has urged 
in support of tliis preliminary objection that 
that makes all tho difference because it 
results in this adjudication not being final and 
conclusive, for, if the plaintiff wins on his 
second lino of attack he wins just as satis- 
factorily os if he had won on his first line of 
attack. But, in our opinion, that is not tho 
right way to look at the matter. Here there 
are two alternative modes of seeking a 
remedy. If a Court finally decides that ono 

5. (*21) 8 AIR 1921 Bom 220 : 60 I 0 886 : 46 Bom 

627 : 23 Bom L R 92, Dattatraya Purshottam v. 

Radhabai. 
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of those inodes is not available that branch 
of the case is 6nally decided ; that branch 
of the case relates to substantive rights and 
raises a matter of controversy in the suit. 
It does not raise all the matters of contro. 
versy, hut s. 2 clearly distinguishes between 
all” and ” any”. Out of two this decides 
one and for that reason we are of tlie opi- 
nion that the preliminary objection fails. 

Tliat leads up to the main question. 
When we get to that we realize wliy coun. 
sel pressed so strongly his preliminary objec- 
tion because it is quite clear that this order 
cannot be supported. It is conceded by Mr. 
Choudhari. as indeed it must bo conceded, 
that S.CT), Civil P. C., does not apply to this 
claim, and the answer to the first half of 
the preliminary issue as framed should 
have been, no ! If the answer ho no, it is a 
little diflicult to see why the suit was not 
maintainable. Indeed the suit is maintainable 
on any view on the alternative branch, so 
strictly regarded this issue should have been 
answered “no” as regards both the questions 
posed by it. 

But apart from formal points such as the 
above if we look at the principle underlying 
the questions raised, it appears to us clear 
that only one answer is possible. It is 
Mid that as S. oc strikes against purchases 
benami where those purchases are effected 
at a court auction it is enunciating a matter 
of general policy and is in terms laying 

down a principle that should be applied to 

al public sales always assuming that those 
sales are in some way conducted in a manner 
similar to the mode of conducting sales 
adopted m the rules by civil Courts in exe. 
cution. Needless to say there is no case in 
snpiwrt of that proposition. On the otlior 
hand there are cases going back to 1 B 70 to 
, the contrary. The case law commences 
with 14 w R 372" whore the Bombay High 
i^urt refund to apply the provisions of the 
Ithen Civil Procedure to revenue sales. Five 

Council in 

21 A 154 expressed the view that this sec- 
tion, cutting athwart ordinary principles of 
law as It does, must bo construed strictly 
and literally and as it strikes at suits against 
a certiBod purchaser it does not affed; the 
position of a defendant sued by a certiBed 
purchase r. Later, in 28 Mad 626,® 28 Mad 

“ "^“3=8; 3 Sata72 : SSulhec 

Kalyapuddo 

^ ^ ^ “"‘buaalva. 
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4738 and 19 M L j 270i" it was indicated that 
the mere fact that the sale is under the Re. 
venue Act does not preclude any one from 
contending that the purchaser is only abena. 
midar. The same view is expressed in l4Cal 
583 where it was regarded as obvious that 
the analogous section of the old Civil Proce- 
dure Code 1ms no application to any other 
kind of sale than sales in execution of 
decrees of civil Courts. Lastlv in I l r ( 1937 ) 
ALL 11 . 8*2 pp. 120 . 121 the learned Chief 
Justice of the Allahabad Higli Court ob- 
serves as follows : 

SMtion 66 is confiued to .1 purchase certified by 
the (^urt in such manner as may bo proscribed : 
and the word “ prescribed ’’ is defined in S. 2 (16) 
as meaning ” prescribed by rules and “ rules ” 
under sub.s. (18) mean “rules and lormscontained 

D -rl 122 or S.125, Civil 

i'.y. It is therefore patent that .a person who is 
not claiming title under a purchase certified by Iho 
Court under any of the rules framed under tho 
Code would not be protected underS. 60. Civil P.C. 

With those observations we entirely agree 
and we think it follows directly that the 
answer to Ixith branches of the preliminary 
issue should have been in the negative. 
Accordingly the appeal succeeds with costs 
which the defendants will pay in any event 
both as regards tlio costs in this Court and 
the costs on this proliminaiy issue in tlio 
Court below. 

Appeal allowed. 

9. {-02) 29 Mad 473: 16 M LJ 605 : 1 M L t“234 

(FB). Narayanasaml Padayacbl v. Goviudasami 
radajacbi. 

10. (-09) 19 M L J 270 : 3 I C 124 : C M L T ICS 

farushotama N.iiekor. 
Ffi7Al Rahman v. Imam Ali 
24 A I R 1937 All 17G: 167 I CC83- I LR 
(1937) All 113 : 1937 A L J 52. Bisban Daval v 
Kosbo Prasad. 
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Criminal Appeal No. 201 of 1940, Deci- 

ded on 21st August 1910. from order of 

bess. Judge. Wardha. D/. lOth July 1940. 

..Ai w Act fI8?2}. S. s?-s. 27 is 

even after amnidmenl 0/ S. m. Crimmal 

Evidence Act, has not becomcadoad 
letter oven after tbo amendment of S. 102. Crlmi- 

A ^ ® All 263 (P B) and 

foil.; MB. 1999 PO 
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merely the coniessional partUezcluded: AIR 1935 
Bom 26, Dissent.', AIR 1922 Cal 312, Bel. on. 

[P 89 0 2] 

• (c) Evidence Act (1872), Ss. 25 and 27 — 
Accused t'oluntort/y confessing offence to jioliVe 
is submitting to police custody — Confession is 
not admissible under S. 25 — made are 
not however excluded for purposes of S. 27 ns 
{ni»e are made by perso7t in custody. 

Until B. 25 is amended, a confession mado in a 
first information report must be excluded from its 
operation. Statements mado in tho course of such 
an inadmissible confession are not however excluded 
for the purposes of S. 27, Evidence Act because a 
person who makes a statement to a responsible 
police officer, voluntarily confessing' that he has 
committed an act which the Penal Code regards as 
an oQenco, is submitting himself to custody within 
tho meaning of S. 40 (1), Criminal P. C., and the 
statement made by him is one mado by a person in 
tho custody of a police officer within 8 . 27 : 1 Cal 
207, lief.', AIR 1935 Bom 26. Doubted; klB 1922 
Cal 342 and A I R 1933 Pat 149 (F B). ^pproird; 
A I R 1932 Cal*297. ExrJ..andBtsf. [P 90 0 1,2] 

(d) Criminal trial — Police receiving infor- 
mation fro7n accused — Accused made to repeal 
if in presence of wibiesses — Cotidttcl is objec- 
tio>iable. 


In principle itlsobjectionabloforaSub'Inspector 
who has received information from theaccus^and 
is proceeding to act on that information to get him 
to repeat that Information in the presence of wit- 
nesses. In the peculiar circumstances, tbeSub-Ins- 
pector was held justified in taking statements 
again in presence of witnesses: A I R 1989 Mad 15, 
Bef. tP 91 C 1) 

(e) Evide7ice Act (IS72), S. 27 — Sfufemenf 
resulti7tg in discotcry of dead body and blood- 
slrtincd laflii — It ca/inol be argued that the stat- 
me/ll ca7i7wi be used under S. 27 on gTOU7id that 
thi7igs discovered m«sf have been hiown to iiHjiier- 
ous other people. 

It is wrong to contend that the statement made 
to tho police officer resulting in tho discoveries 
(finding out the botly of the deceased and of tho 
blood-stained lathi) made could not bo used under 
8 . 27 as tho discovery of the body must already 
have been known to numerous people when it has 
not Leon proved that anybody else had seen tho 
body or was aware where the stick bad been placed 
until the spot was pointed out by the accused. 

CP 91 C 1] 

(f) Evidence Act (1872), S. 2i — Exlra.judi- 
esal confession is adtnissible. 

An extra-judicial confession is undoubtedly 
admlsBible though retracted in tho Sessions Court 
if tho fact that it was mado appears totbeCourt to 
bo natural and undisputablo iMing corroborated by 
eubsequent discoTCriee. [p 92 C 1 ] 

(g) Penal Code (1800), 8. 302 ~ Se7iU7tce — 
I rot*<^(K>n though not grave and eudden held 
$uffic%ent for p<Ming Ueecr sentence. 

A man who ia willing to have casual intercourse 
wjlh a woman, treating her as a prostitute, may 
ncvertheltts Jasllfiably resent any suggestion that 
ho should insUl her asapermanentmistress, which 

TnH ^ result in heavy caste penalties 

^ ^ llin ® suggestion amounts to importunity, the 
provo^tion though not grave or sudden as to take 
tho offence outside the provisions of 8 . 802 can be 
urg(^ for the passing of the lesser sentence which 
the law permits. [P 92 q 1 2 ] 


il. Adhikari and il, 0. Ghate — for Appellant. 

W. B. Puranik, Advocate Ge7ieral — 

foe the Crown, 

Judgment.— The appellant Bharosa has 
been convicted of the murder of one Mst, 
Gaji and has been sentenced to death. Tlie 
facts, though unusual, are simple. The pro- 
secution story is that Bhaima, who was a 
gardner in the employment of one Dagaji, 
raalguzar of mauza Waldur, lived in a liut 
in his master’s garden and had formed an 
illicit connection witli Mt. Gaji, a widow of 
a lower caste than his own, site being a Par- 
dhan and ho, a Pardeshi of the United Pro- 
vinces. On the night of 8rd April the woman 
visited his hut and suggested that she should 
enter permanently into his keeping and 
live with him. Oo demurred as this would 
result in his being outcastod and ho in a rage 
at her importunity struck her ovor the head 
with a lathi, killing her practically instan. 
taneously. The medical evidence is to tlie 
effect that several blows with a lathi must 
have been delivered. The murder was com. 
mitted not in tho hut but at a nalla some 
150 yards away, and the accused turned her 
out of the hut and accompanied her part of 
tho way, when, presumably, the importuni- 
ties being renewed, he lost his temper and 
killed her. Early on the following morning 
ho left Waldur for Ilinganghat, where his 
master lives, witii tho intention of telling 
his master exactly what had happened. The 
master was not present at his shop, but his 
agent Dovidas (p. \v. 1 ) was, and to him the 
accused confessed that a woman had come 
to his hut at night and refused to leave 
and that ho had struck her and killed her. 
Devidas then suggested that tho accused 
ought to go to the police station and report, 
and this, with the concurrence of his master 
Dagaji who had then arrived, was done and 
a first information reiwrt was recorded by 
the Sub-Inspector Sheomangal, in the course 
of which a full story was detailed. As the 
result of statements made in the course of 
this narrative, namely, where the instru- 
ment with which the crime had been com- 
mitted lay and where the body was to bo 
found, the Sub-Inspector went to the village. 
He reached there before the accused, who 
had been placed in the custody of a const- 
able, arrived, and village elders were called 
at the bada. When tho accused arrived he 
was asked to show the weapon and the 
corpse and he did so, accompanied by the 
Sub-Inspector and by witnesses. A blood- 
stained lathi was produced from under his 
bed in the hut, and the body was found in 
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the nalla where he said it would be found. 
In the committing Magistrate’s Court the 
accused in bis examination admitted all 
these facts, but he retracted them in the 
Court of Session, denied that be had struck 
the woman or killed her. denied that he 
had made a confession to Devidas and even 
denied that he had been to the police station 
at all or made a report to the Sub. Inspector 
in charge. Finally, and equaUy incredibly, 
he denied that he had made the statement 
which was recorded in his examination in 
the committal Court. He called no evidence 
in defence, but it was contended on his 
behalf that he had been implicated by one 
Kalkaprasad, a fellow servant of liis. We 
may here note that Kalkaprasad was called 
as a witness for the prosecution and al- 
though in examination-in. chief he admitted 
that he knew Mt. Gaji who was a day- 
labourer under his control, ho stated that he 
was unaware if she had any connection with 
the accused Bharosa, and he was not asked 
a single question in cross-examination which 
would tend to show that ho himself had any 
immoral relations with Mt. Gaji although 
such immoral connection was hinted at in 
counsel's argument both in this Court and 
in the Sessions Court. Neither was any 
question put to him indicating any ill-feeling 
between himself and the accused. It is 
^ite obvious that any imputation against 
Kaftaprasad was a despairing afterthought. 

The grounds taken in appeal all relate to 
technical points of law. The Sessions Judge, 
following the law as laid down in 49 cal 1C7,^ 
did not allow the whole of the first infer- 
mation report to bo proved excluding from 
the proof by theSub-Inspector who recorded 
It any such part as would include a confes- 
Bion. The earlier part of the report was 
allowed to bo proved down to the words 

used to come to do my master s work and I 
therefore knew her." Wo reproduce tho first 
information report as taken down in full : 

I do“no? Mohalla. Allahabad. 

D«h any o( my relations in 

not. I came to 

Pardesh (another country) 26 years back. I served 

tLrf Narslnghdas for 20 

y<ai^ From over 12 months from now I have been 
working as a gardener on Re. 6 per month in^" 
garden of Dagaji at Waldhur. I live in the tin hut 
in his garden at Waldhur. Mt. Gaji a widow bv 

P®°Plo “1^ had two 
wns ^ to eome to do my master's work and 
I therefore knew her. That Mt. Gail Pardhanin 

Ig^or 12.80 o'clock an d said that she had no 
* ; Oft V ^ : 62 I 0 678 • 49 Cal 

167 : 29 Or L J 862 : 26 C W N 7ftfi t 

Eamembraneer v. Lalit Mohan.''^ 
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*“‘0 ^7 keeping. 
I told her that I was a Pardeshi and she aPardha 

nm by caste and because of a caste diversity I could 

not take her as a keep and advised her to go to her 

own caste. Then, your honour. I explained things 

to her at length. She did not agree and said *I 

have no husband and I shall live here only ' Then 

I got angry and raising my bamboo stick overhead 

with both hands I struck with force. The lathi fell 

on the head of Mt. Gaji in front and she fell to- 

the ground along with the stick. Fleshy material 

protruded out of her broken scalp and there has 

bo^ b e^ing. Immediately on falling down she 

died, It did not take half a minute (even). I then 

remained lying in my master’s garden. I got un 

before 6 A. SI. in the uiorning aud took my wav 

to the mastor^s shop from the village. Tho master 

Dagaji, had gone to the station and I related the 

fact of Mt. Gaji's murder to tho senior dew.inii 

who was ID the shop and who has accompanied 

mo to the police station house. Then tho master 

amved and dowanji told this incident to him 

\yhen I struck Mt. Gaji with tho lathi she was 

stending close tome. The lathi is a bamboo stick 

Only one 

lathi blow killed her. When Mt. Gaji approached 
my wt once I asked her to go away quietlv. Ac- 
cordingly sho went a little distance outside tho 
garden I lay on my bed. In tho meantime she 
came back again. Then again I said to her 'I ad- 
vised you to go away and you havocome again’ and 
asked her to get out of the garden gate. Sho did 
not go. I ^k her out of tho garden up to tho nullah 
and told her to take her way across tho nullah, 
bbo said she would not go. I then struck her. Mt. 
Gaji IS lying dead in tho nullah at tho roar of inv 
master 8 g.ardcu and the lathi is kept nc.ir tho 
«t inside the hut in my master’s garden. Tho hut 
18 open. The report was read over to iiio; it has 
boon taken down correctly. 

It is contonded boforo us that not merely 
tho confessional part of the first informa- 
tion report should have been excluded but 
the whole of it. It is also contended that 
as the fii-st information report itself could 
not be admitted in evidence, no statement 
contained in it could be used under the pro- 
visionsof s. 27 . Evidence Act. for tho purpose 
of leading to the discovery of tho blood- 
Btained lathi or of tho body. It is further 
urged that tho whole of the accused’s exa- 
mination in tho committing Magistrate’s 
Uiurt 18 inadmissible as the questions asked 
are based on tho inadmissible first informa- 
tion ro^rt, and tho examination itself is 
attacked intrinsically on the ground that 
multiple and improper questions wore asked 
to which the accused could not give proper 
answers. In respect of statements made by 
the aMUMd in the bada in mauxa Waldur 
alter he bad been taken there and met the 
bub-Insi^tor. it is contended that the con- 
duct of the Snb-Inspector was improper in 
asking him questions which he had asked 
him previously so as to obtain his state- 
ments in the presence of witnesses for tho 
application of 8 . 27 . Evidence Act. FinaUy it 
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is urged that no statement under 8. 27, Evi- 
dence Act, is admissible since that section has 
been superseded by the amendment in 1923 
of 8. 162 , Criminal P. C. In short, the con- 
tention on behalf of the appellant is that 
there is no admissible evidence whatever to 
connect the accused with the crime. 


Taking the last point of law first, namely, 
that s. 27, Evidence Act, is now a dead letter 
since the amendment of S. 1C2, Criminal P. C. 
in 1923, reliance is placed on two x'ecent deci- 
sions of the Allahabad High Court and the 
Lahore High Court in AIR 1940 ALL 263* and 
AIR 1940 Lah 129* to the effect that this is the 
correct interpretation of the ruling of their 
Lordships of the Privy Council in 18 Pat 234 .* 
The Patna High Court, however, does not 
follow the interpretation which is given to 
this ruling by the Aliahabaxl and Lahore 
High Courts: vide 18 Pat 450.® The opinion 
of this Court has been expressed on similar 
lines to that of the Patna High Court : vide 
the Divisional Bench decision of Niyogi and 
Gruer JJ. in AIR 1940 Nag 06.® The view 
follows a decision of the Nagpur Judicial 
Commissioner’s Court in 24 NLR 158* which 
is anterior to the decision of their Lordships 
of the Privy Council, and the Divisional 
Bench has pointed out that their Lordships 
did not specifically decide the question but 
left it open. A similar decision was reached 
even more recently by a Divisional Bench 
of this Court in cri. App. No. 121 of 1940,“ 
where the question has been discussed. One 
of us was a party to the decision in AIR 1940 
Nag 66® and the other to the decision in 
cri. App. No. 121 of 1940.® We are therefore 
satisfied that the provisions of s. 27 , Evidence 
Act, are still valid and are not affected by 
their Lordships’ judgment in 18 pat 234 .* 


For the proposition that the whole of the 
first information report should have been 
excluded from admission, reliance is placed 


\ 263 : 188 I C 562 • 41 

^11940? I C 498 : II 

4* ('39) 20 AIR 1989 V C 47 : 180 I C 1 • 40 Trl 

3 ipof p‘.S * 60 : I i uVl93°9)'.l 

5!“a'9'^ Sri“S3Sp.ro?7®"m 


on 69 Bom 120® where the partial exclusion 
in 49Cal 167* was doubted. With the greatest 
respect we do not consider that the doubt 
there expressed was justified. The relevant 
words of Beaumont C. J. are as follows : 

But I doubt myself whether the principle on 
which the Calcutta High Court proceeded in that 
case can be justified. Section 25, Evidence Act, seems 
to be founded on the view of the Legislature that 
confessions made to a police ollicer .are suspect, 
since they may have been induced by improper 
pressure. If that be tho true underlying principle 
of S. 25, it is, to my mind, very diflicult to see how 
any part of tho confessional statement can be 
admitted in evidence. 

The confessions in those cases and in the 
one which we are considering wore made in' 
circumstances which preclude any possi. 
bility of improper pressure, as in each case 
the accused person wont of liis own accord^ 
to the police station before any suspicion 
had been aroused and stated that ho had 
killed some one, and in 49 Cal 1C7' that part' 
of the confessional statement which was 
admitted had no connection with the actual 
narrative relating to the crime. Neither in 
the case before us can the part which has 
boon admitted have any direct bearing on 
the fact of the fatal assault. So little bearing 
has it that it is really immaterial whether 
it is admitted or not, and tho case against 
the accused would not lose any of its force 
by disallowing the whole of tlie first infer- 
mation report. 

Of more serious consideration, however, 
is the contention that if the first informa- 
tion report is not admissible in evidence 

and the argument of couree applies to that 
part of it which comes within the confes- 
sional statement — then thestatement cannot 
be used for the puriKise of the discovery of 
the body or of the weapon under s. 27 , Evi- 
dence Act. If this proposition is correct law, 
we arrive at the astonishing position that a 
man may kill another person in circum- 
stances which he considers entirely justifi. 
able and, moved either by remorse or 
honesty, makes a report to tho nearest 
police station stating the exact truth and the 
full circumstances of what he has done, the 
police, however, would not bo able to prove 
. such a statement was made or, if on 
investigation they found that tho circum- 
stances detailed were entirely true and made 
their discoveries as the result of what they 
had 0660 told, aod no other ovideoce was 
available, to use it. This might result in 
glaring miscarr iages of justice. Rankin C. J. 

9. (*86) 22 A I R 1935 Bom 26 : 154 I C 621 : 36 
Cr L J 689 : 69 Bom 120 : 86 Bom L R 1117 
Emperor v. Uaroam Kisba. 
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bas pointed out the absurdity of the situa- 
tion in AIR 1932 Cal 297*'^ and considers that 
tile situation is the result of bad drafting 
of the Evidence Act and tliat the Act should 
be re-drafted. Tlie material criticism is as 
follows : 


What was said in this case was said to the police. 
It was therefore not allowed to go in evidence by 
S. 25 and the consequence of holding that S. 27 is 
not a mere exception to S. 26 is this: that in a 
case like the present whore the confession was made 
to the police, if the man was at liberty at the time 
he was s^king, what he said should not bo 
admitted in evidenco even though something was 
discovered as a result of it. That is the present 
case. It cannot bo admitted in evidenco because 
the man was not in custody, which of course is 
thoroughlyabsurd. There migbtbercason insaying 
that if a man is in custody, what he may have 
said cannot be admitted; but there can bo none at 
all in saying that it is inadmissible in evidence 
against him because ho is not in custody. Yet this 
is the coneequenceof B.aying that S.27 is more than 
a proviso to S. 26. 


It was suggested to Beaumont C. J. in 50 
Bom 120 ''’ that “confession” in 9. 25, Evidence 
Act, refers only to a confession made to a 
police officer in the course of an inquiry 
into an offence and does not cover the first 
information which starts the inquiry. That 
would be, in our opinion, an obviously dcsir- 
able interpretation were it possible, since it 
is evident, and we consider undisputed, that 
the purpose of S. 25, Evidenco Act, in the 
words of Garth C. -T. in l cal 207” at p. 215 , 
is to prevent confessions obtained from 
accused personsthrough anyundueinduence 
being received as evidenco against them”, 
and in confessions made in the course of a 
first information report it is patent that 
there could have been no pressure by the 
police. Unfortunately, s. 25 is worded in 
such plain and simple language, namely, 
no confession made to a police officer shall 
be proved as against a person accused of 
any offence”, as to make tho salutary pro- 
viso propounded in 59 Bom 120" impossible, 
and until this particular section is amended, 
as in our opinion it should be, such confes- 
jsion made in a first information report 
|must be excluded from its operation. Wo 
iare nob however satisfied that statements 
made in the course of such an inadmissible 
confession are excluded for the purposes of 
S. 27, Evidence Act. The matter has been 
adumbrated in 49 cal 1C7‘ to which no 
reference was made in A I R 1932 Cal 297,**^ 
and the proposition tha t a_perBon who 

10. (’82) 19 A I R 1982 Cal 297 : 188 I C 110 • 88 
Or L J 546 ; 59 Cal 1040 : 86 C W N 378, Durlav 
Naoiatadra v. Emperor. 

11. t’76) 1 Cal 207 : 26 W R 86 Cr Queen v 

Hartlbole Obonder Ghoee. ^ “ 


makes a statement to a responsible police 
officer, voluntarily confessing that he has 
committed an act which the Penal Code 
regards as an offence, is submitting himself 
to custody within the meaning of S. 46 (i). 
Criminal P. C., is, in our opinion, sound. 
In 12 Pat 24i‘2 a Full Bench of the Patna 
High Court stated : 

When a person states that he had dona certain 
acts which amount to an ofieoce, he accuses him- 
self of committing the oQonce; and if he makes the 
statement to a police officer, as such, be submits to 
the custody of the officer within the moaning of 
S. 46 (1), Criminal P. C., and is then in tho cus- 
tody of a police officer within the moaning ofS. 27, 
Evidence Act. This w.is also tho opinion of Teunon 
and Ghosh JJ. in 49 Cal 167.1 

In both those cases and in the case before 
us tho person making tho statement had no 
intention of not submitting himself to tho 
police. There is a voluntary statement with, 
out any pressure by the police and indeed 
without any previous knowledge by them of 
what had been done; tho arrest took place 
immediately after the statement, bub we 
feel no doubt that at the time the state- 
ment was ma<le there was a submission to 
custody which would bring the statement 
made within tlie ambit of 8.27, Evidence 
Act, .as a statement made by a person in tho 
custody of a f)olico officer. The facts in 
AIR 1932 Cal 297’“ were entirely different 
and tho statements made were in the course 
of a police investigation shortly before tlie 
arrest of tho accused and in circumstances 
which certainly could nob connote any sub- 
mission to police custody; and this wo pre- 
sume to be the reason why no reference 
was made in this case to 49 Cal 167* since 
the facts in one case could have had no ap- 
plication to the facts in the other. We are, 
then, satisfied that tho statements as tho 
result of which tho |K)lico discovered tho 
blood-stained lathi and tho body are admis- 
sible. 

Arising out of this is the conduct of tho 
Sub-Inspector at tho bada where the ac- 
cused was asked to repeat liis statements 
which ho had already made to tho Sub- 
Inspector at tho police-station. In re-exa- 
mination the Sub-Inspector stated that the 
accused had told him in the first informa- 
tion report that tho stick was lying in tho 
hut, and that be repeated the question as 
ho wanted the accused to make tho state- 
ment before tho panches. This question was 
objected to by the defence counsel as being 
i nadmiss ible; nevertheless use is sought to 

12. (*88) 20 AIR 1988 Pat lio n42~i 0~474 : 84 
Cr L J 349 : 12 Pat 241 : 14 P L T 32 (F B), 
Santokl Beldar v. Emperor. 
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be mode of ifc here. In principle it is of 
course objectionable for a Sub-Inspector 
iwbo has received information from the 
{accused and is proceeding to act on that 
[information to get him to repeat that in- 
jformation in the presence of witnesses. As 
stated by Burn and Lakshmaua Rao JJ. in 
AIR 1939 Mad 16*^ at p. 17. a iwlice officer 
ought to expect to be believed when he 
gives evidence on oath. But in the case 
before us the stricture is certainly uot so 
well, deserved as it was in that case where 
the accused person was brought out of the 
lock-up and examined in the presence of 
witnesses and where the statement was 
embodied in a panchnama, and he was then 


apparently returned to the lock-up again 
since it was quite clear that tlie Gird 
Inspector knew exactly what the accused wa 
going to say. In the present case, it may bi 
safely presumed that the Sub-Inspector'hat 
no doubt that the accused was going to tak' 
him to the place indicated and that the peopl 
had been called so as to depose to th' 
.recovery of whatever there was to 1> 
recovered, a i>erfectly legitimate proceedini 
aince a seizure memorandum has to bo signet 
by witnesses. It may of course also be poa 
isilde that the Sub.Inspector was aware tha 
^thero might be some doubt as to the admis 
sibility of what the accused liad stated a 
jtlie ix)lico station as it was embodied in j 
jconfession made to a police officer, in whici 
jcase, if he corisidored that the statemen 
might be entirely inadmissible, he wa 
justified in taking the statement agaii 
m circumstances where it certainly wa 
'admissible. 

It was alM urg^ that the statement madt 
to the police-officer resulting in the dis 
wveries made could not be used under S. 27 
Evidence Act, as the discovery of the bod^ 
must already have been known to numeroui 
IiMplo. It lias not been proved that anybodi 
,6 Ue had seen the body or was aware when 
the stick had been placed until tlie spot wa- 
I)omt^ out by the accused. No evident 
was led on the point, neither was thii 

oUci od m cross-examination from the pro 
socution witnesses. Even if other people hac 
ffiscovered the body or the blood-Linec 
stick after the accused had left his village U 
make a report at Hinganghat. that wouk 
entirely immaterial, and the argumem 

MU d only have force if it were shown thai 
b> tbo time the second statement was mad< 
the police were aware from other sourcei 

*Cr W p® Mad-16 : ISo'fo MoTTi 

L J 433, Public Prowcutot v. Subba Reddl. 


that the stick and tho body were actually 
to be found in such places. There is no 
evidence whatever that anyone else informed 
the ixilice where tliese things were or that 
the Sub-Inspector who had certainly arrived 
at ^Ynldur a short time before the accused, 
had been shown any object connected with 
the crime. Turning now to the examination 
of the accused tho learned Sessions Judge, 
although ho does not say so in so many 
words, appears to indicate tliat there might 
be some doubt as to the jiropriety of question 
3 put to the accused in the committing 
Magistrate's Court. We re[)roduce tho ques- 
tions and answers seriatim and number thorn: 

Q- ^ — From tho statement of witnesses it appear- 
that there was illicit intimaej’ Uawecii Mt. (4aji 
Pardhanin and you aud that she had koii trying 
to live with you. What have you to .say ? 

A. — She used to work in niy garden and at 
cultivation. I had no illicit connection with her. 

V- — Then from tho statement of witncsse.s it 
appears that she came to your hut on tho night of 
the 3rd April 1940 and made an attempt for living 
with you, that you then turned her outand taking 
her to tho nullah you struck her on the head with 
this lathi (Art. A) as a result of which she died. 
What have you to say ? 

Yes sir, I gave bora blow with lathi (Art. A) 
head. She fell down in the nullah anddied. 

Q, 3 — Oix tho followiDg day in tho uioruiDg you 
came to Hinganghat and related all this to your 
master’s dewunji Dovidas and bo brought you to 
tho station-house where you made this report 
(Ex. P.l read over to the accused) to tho station- 
house Ofticer. What have you to say ? 

/!•— I bad told this fact to my master's dewanji 
and exactly tho same thing to the station-house 
olTjcor. My report which bad been read over to 
tnc IS true. 

^•~Thea you took the btation-houso officer and 
the pauches to your hut and produced this stick 
Art. A) from under tho cot. To whom docs this 
lathi belong ? 

This lathi is mine. I produced it to tho 
station-house officer. 

Q. 5— After this you pointed out the spot whore 
the corpse lay to the .station-house officer and the 
pauches. What have you to say ? 

A, — Yes, sir- 

Q. d-~Havo you to state anything olso ? 

'4. — Your honour is tna-bap. 

Wo do not consider that there is any ‘ 
impropriety in any of the questions. The 
inadmissibility of the confessional part of 
the 6rst information has not the complete 
bearing on tho question which tlie learned 
counsel would ask us to hold that it has, 
since there is tho admission of Devid-is, 
and on his statements the questions could 
be properly put. Question No. 2 gives the 
circumstances leading up to the fact that 
he had confessed that he had struck the 
woman a fatal blow and he admits that he 
did and that she fell down in a nullah and 
died. Nor can wo see any objection to 
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question No. 3 on wliich the learned Judge 
has come to no deBnite conclusion. It 
cannot bo disputed that the accused did go 
to Hinganghat that morning, and there was 
evidence that he had related the circum. 
stances to Devidas. It is also obvious that 
ho did go to the police station, and the 
question is well within the proper limits ol 
S. 342, Criminal P. C., in that it is put to 
give him an opportunity to explain salient 
points in the evidence against him, points 
which are likely to prove fatal unless ex- 
plained, and the answer of the accused is 
in fact an answer to every part of theques- 
tion, namely that be says that ho told the 
fact to his master’s dewanji and told exactly 
the same thing to the station-house otlicer. 
We do not consider that anything in tliis 
examination can be said to he improper. 

The learned counsel in attacking the con- 
viction on all the points of law to whicli 
wo have referred omitted to consider, even 
if the propositions of law advanced wore 
|sound, the effect of the extra-judicial confes- 
sion made to Devidas. That extra judicial 
iConfession is undoubtedly admissible. It 
was of course retracted in the Sessions 
Court, but the fact that it was made appears 
to us indisputable. It was a natural thing 
for an honest man to do, and his conduct in 
going to the police station accompanied by 
Devidas (and his conduct is of course re- 
levant) is inexplicable on any other ground 
than that he had come to Hinganghat with 
the intention of tolling his master what he 
had done and in his master’s absence he 
told his representative Devidas. The sub- 
sequent discoveries fully corroborate this 
extra judicial confession, and on that alone 
the conviction could bo sustained. There is 
al» the full confession made in the com- 
mitting Magistrate's Court. 

The accused has been sentenced to death. 
There is no doubt from the medical evi- 
dence that he did strike more than one 
blow and that all the blows wero delivered 
on the woman's head. We see no reason to 
disbelieve the circumstances as given by 
the accused, and indeed there is no evidence 
on the record to contradict them. Although 
we agree that the provocation was not 
sufficiently grave or sodden to take the 
offence outside the provisions of s. 302 , 
I. P. 0., there was nevertheless some pro- 
vocation which can be urged for the passing 
lof the lesser sentence which the law per- 
mite. A man who is willing to have casual 
intercourse with a woman, treating her as 
U prostitute, may nevertheless justifiably 


resent any suggestion — and in this case the 
suggestion amounted to importunity — that 
he should instal her as a permanent mis- 
tress, which would undoubtedly result in 
heavy caste penalties. That there had been 
importunity and argument is deducible 
from the fact that he undoubtedly escorted 
the woman from bis hut to the place where 
the body was found, a distance of some 
150 yards, and it is evident that he was 
trying to get rid of the woman who was 
doing her best to persuade him to instal 
her permanently. We do not consider that 
she was taken to the nalla with the express 
purpose of being killed in a secluded spot ; 
the subsequent conduct of the accused nega- 
tives this. Taking these circumstances into 
consideration we consider that the punish- 
ment of transportation for life is more 
suitable. The appeal is accordingly dismis- 
sed, but the sentence of death is not con- 
firmed and that of transportation for life is 
substituted for it. 

R.K. Sentence reduced. 
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Kamaljabai w/o Tvbaramji ^fali and 
others — App- lOts 

V. 

Dasru Kewji Ehatik and others — 

Respondents. 

Second Appeal No. 399 of 1939, Decided 
on 26th September 1939, from appellate 
decree of 3rd Addl. Dist. Judge, Amraoti, 
D/- 23rd December 1939. 

Hindu Law — Sufccsston — Brother's loidoto 
lakes before paternal uncle's sou's sou. 

In tho nbsonco of nny of tho compact series of 
hoirs a brother’s widow will take before n |>.atcrnal 
uncle's son’s son. (P94C1] 

J, li. Mudholhar — for Appellants. 

Judgment, — One Shivaji, who owned 
certain fields, died in tho year I00ii.07. He 
was succeeded in possession of them by the 
widow of his deceased younger brother, 
Mt. Baija. She died in 1934. and the suit 
out of which this second appeal arises was 
brought by her daughter, Mt. Kamaljabai, 
claiming as the reversioner of her uncle in 
respect of fields of which lier mother, Mt. 
Baija had disposed during her lifetime; the 
claim was that these dispositions were made 
without necessity and were not valid beyond 
tho lifetime of Mt. Baija. The defence raised 
by Mt. Baija ’a transferee and subsequent 
transferees also was that Mt. Kamaljabai 
was not entitled to bring the suit as she 
was not the next reversioner of Shivaji after 
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the death of Mt. Baija, that position being 
occupied by Sakharam who was the grand- 
son of Shivaji's paternal uncle. It was also 
contended that the transfers which were 
made by Mt. Baija had been made with the 
full consent of Sakharam who was the next 
reversioner. The plaintiff (we may disregard 
the other plaintiffs in addition to Mt. Kama!- 
jabai who appear to be cbampertous trans- 
ferees of her alleged interest) denied that 
Sakharam was any relation to her or to the 
propositus, and the claim that she alone 
was the nearest reversioner of Shivaji was 
reasserted. It was found in both the Courts 
below that Sakharam was related to the pro- 
positus as asserted by the defence, namely, 
that he was the grandson of his paternal 
uncle and that he was therefore the next 
reversioner and as such closer in the line of 
reversioners than Mt. Kamaljabai, who was 
a brother's daughter. Incidentally, the evi- 
dence also established that the transfers by 
Mt. Baija had been made throughout with 
the consent and indeed with the active pirr- 
ticipatioD of Sakbai'am. The plaintiff’s suit 
was dismissed and her appeal failed. 

The finding that Sakharam was the grand- 
son of male descent of the paternal uncle of 
Shivaji is a finding of fact, and despite the 
confident assertions in the first two para- 
graphs of the memorandum of appeal is 
unassailable. It is also unassailable that 
Sakharam is a nearer heir than the plain, 
tiff, and Sakharam is still alive. An ingeni- 
ous plea is, however, now taken by the 
learned counsel for the appellant for the 
first time. It is this, that the Courts below 
should have held that even on the defen- 
dant’s own case, namely, the establishment 
of the relationship between Sakharam and 
the propositus, Sakharam should have suc- 
ceeded to the estate of Shivaji on the latter's 
death to the exclusion of Mt. Baija, Shivaji’s 
widowed sister-in-law, and that any claim 
that Sakharam might have had was extin- 
guished when he failed to assert his right 
against Mt. Baija within 12 years of Shivaji’s 
death. In the first place, I do not see how 
it can be claimed that the lower Courts 
should have acceded to this argument when 
admittedly the argument was never placed 
before them. Again, the whole of the plain, 
tiff’s cose is dependent on the fact that 
Baija succeeded to the estate as a limited 
owner, and in purporting to divest herself of 
the fields in question for ever she exceeded 
her rights as a limited owner. Her limited 
ownership was accepted on both sides and 
the suit proceeded on that basis, and it can- 


not DOW be turned into a suit based on the 
alleged misdemeanour of Mt. Baija as a 
trespasser ; for that is what the result would 
be even though the object of the argument 
now adduced would appear to be to show 
that Sakharam cixn no longer claim to be a 
reversioner since he failed to establish his 
position as owner on the death of Shivaji. 
It cannot, however, be contended that he 
has lost his position as a reversioner since 
the contention is tliat ho never was a rever- 
sioner of Mt. Biiijas at all. 

In any case the ingenious contention 
advanced must fail. The i)arties reside in 
Amraoti and admittedly are governed l>y 
Bombay school of law; otherwise Mt. Buija 
as the widow of a gotraja sapinda could not 
have been considered as coming within tlio 
inheritance at all. The jwint of law which 
the ingenuity of the counsel has raised is 
this, that in tlie order of succession a female 
gotraja sapinda is postponed to all male 
gotraja sapindas in the same line as lier 
husband although she has precedence over 
a male iu a remoter line, and reliance is 
placed on 14 N L R 6* and C N L R 39,^ and 
it is urged that on the death of Shivaji in 
190G Sakharam should have succeeded rather 
than Mt. Baija. The contest would have 
been between the widow of a pre-deceased 
brother and tlie paternal grandson of a 
paternal uncle. Neither of the cases on which 
reliance has been placed deals with this 
actual relationship, but I would point out 
that Baija’s husband and the propositus had 
a closer common ancestor than did Sakha, 
ram and the proixjsitus, Sakharam having 
to go back to a great-grandfather to estab- 
lish common relationship whereas Baija’s 
husband had to go back to a common link 
of fatherhood with the propositus alone ; 
and in 9 Bom L R 1149^ quoted by Bose a! 
J. C. at the conclusion in 6 N L R 39- it is 
pointed out that a step-mother was preferred 
to a paternal uncle’s son on the ground that 
she was the widow of a gotraja in the 
ascending line of a nearer branch, that of 
the father, whereas her adversary was a 
male gotraja in a more remote line, namely, 
a descendant of the paternal grandfather. 
That case is a near parallel to the one now 
under consideration. In Mulla’s Principles 
of Hindu law the position in the order of 
succession of the widows of gotraja sapindas 
has been compiled and set out with refer- 

1. ('17) 4 A I R 1917 Nag 83 : 48 I C 475 : 14 
K L R 6, Sadaebeo y. Jalkriabna* 

2* (*10) 6NLR89:SI0 748» Bayana v. Dinkar. 
3» C85) 9 Bom L R 1149| Rascbod v, Ajoobai. 
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ence to authorities where necessary. The 
widows of gotraja sapindas can only succeed 
in the absence of any of the compact series 
of heirs. Here, admittedly, there were none 
as the brother had already died and had 
,left no son. In the case which I have already 
quoted, a step-mother has been held toltake 
before a ixiternal uncle’s son. Next to a 
step-mother in succession would come a 
brother’s widow as in the case before me, 
and in 39 Bom 87^ it was held that a brother's 
widow took before a paternal uncle's son; 
a fortiori, in the case before me, a brother's 
widow will take before a paternal uncle’s 
son’s son, and that, on the assumption that 
the argument is one which is open to the 
appellant, concludes the matter. The appeal 
fails and is dismissed without notice to the 
opposite party. 

D.S./R.K. Appeal dismissed. 

4. ‘(•iT) i“a I R 1914 Bom 203 T 27 TIT 167 39 

Bom 87 : 16 Bom L R 699, BasaDgnuda v. 
Basaagauda. 
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Grille and Vivian Bose J.I. 

Moujilal Hiralal Sonar — Appellant 

V. 

Emperor. 

Criminal Appeal No. 129 of 1910, Decided 
on 3rd July 1910, from order of Addl. Sess. 
Judge, Akola, D/- 2Gth April 1940. 

Criminal P. C. (1808), S. 418 — Convictions of 
accused under Ss. 366 and 803, Penal Code- 
Former by jury, latter by assessors — Appeals 
ayainsl both convictions — Thouah convu:tion 
under S. 86C, Penal Code, can be challenged only 
on ground of late, accused can in appeal against 
conviction for murder challenge facts on which 
conviction under S. 366, Penal Code, rests. 

Ko doubt a conviction by the Sessions Judge 
under 8. 866, Penal Code.onthekldnapplDgcbarge 
can only be challenged on grounds of law but where 
a person has been convicted by the Sessions Judge 
with a jury under 8. 866, Penal Code, and also 
under 8. 802, Penal Code, with the aid of assessors 
the accused can In his appeal against the convic- 
tion for murder challenge the facts on which the 
charge of kidnapping U founded. The intention of 
the law is that a man should not be condemned to 
death unless at least two High Court Judges have 
had the opportunity of scrutinising the case on 
facts SB well as on law and unless they are satisfied 
that he is guilty. The law quite definitely docs not 
intend that the final result in such cases should 
depend upon the opinion of the jury. [P 95 c 1) 

A. Ahmad — for Appellant. 

W. Dutt — for the Crown. 

Judgment. — Three persons, Nago, 
Mahabir and Moujilal were prosecuted for 
(1) kidnapping one Lachiya for the purpose 
of forcing her to illicit intercoprse, and ( 2 ) 
for murdering her in furtherance of the 


common intention of all. The charge under 
the former head was tried by a jury and 
under the latter by the Additional Sessions 
Judge, the jury acting as assessors. The 
jury returned an unanimous verdict of guilty 
against all three accused under S.366, Penal 
Code. The learned Additional Sessions Judge 
has acquitted Nago of the charge of mur- 
der and has convicted the other two and 
sentenced each to death. All three have 
appealed. We will consider Nago’s appeal 
separately. This judgment is confined to the 
appeals of Mahabir and Moujilal. Their ap. 
peals were tiled from jail and it is not clear 
whether they are directed against both 
convictions or only against the one on the 
charge of murder. Mahabir’s grounds of 
appeal mention the convictions against both 
sections and then states : “I have not com- 
mitted the offence.” Then after setting out 
the fact that they were taxed by the police 
with having kidnapped the girl the grounds 
state that lie replied, after denying all 
knowledge of the woman and her ornaments, 
a false charge is being unnecessarily level- 
led against me.” Towards the end of the 
memorandum Mahabir says, after setting 
out that ho lias been sentenced to seven 
years on the one charge and to death on the 
other : 

Tbisecotcacc has boen passed .agaiust mo foe no 
ofiencc. I do not know anything concorning it. 

I have been arrested on account of suspicion and 
I have boen sentenced for no offence. 

The other accused Moujilal states in bis 
grounds of appeal : 

The Court levelled against mo a charge under 
Ss. 866 and 302. I have not kidnapped Lacbhiya 
at all and have not committed the murder also. 
This is a false charge that has been lovcilod against 
me. On account of this I am sentenced to seven 
ye.ars' Imprisonment under 8, 866 and to suffer 
death under 8. 302. This sentence has boon p.tssod 
against me for no offence. 

It is our opinion that though the grounds 
have been clumsily drafted the intention 
was to appeal against both convictions. Tliat 
leads to a curious and anomalous position. 
The conviction on the kidnapping charge 
can only be challenged on grounds of law. 
The only ground of law possible iu this case 
would bo that there was misdirection in the 
charge to the jury. But no misdirection is 
alleged, nor have we been able to find any, 
nor in fact did the learned counsel for the 
accused pretend that there was any. In the 
circumstances we have no power to interfere 
on this point and the convictions for kid- 
napping must stand. That raises this diflQ- 
cult position. The case is so circumstanced 
that if the facts relating to the charge of 
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kidnapping cannot be cbaUenged, then it 
becomes difficult to resist the conclusion 
that the convictions on the charge of mur. 
der were properly made. If these persons 
were responsible for the kidnapping of the 
girl for the purposes of forcing her to illicit 
intercourse then it becomes very probable 
that they were concerned with her murder. 
But if there is nothing in the charge of 
kidnapping then the motive for the murder 
disappears and the remaining points impli. 
eating the accused are so slender that in the 
absence of motive they are not sufficient to 
bring home guilt on the capital charge. That 
raises the following legal question. Can the 
'appellants when dealing with the appeals 
(against their convictions for murder dial, 
lenge the facts on which their convictions 
on the charge of kidnapping rest? We think 
they can. 

Wo are clear that the convictions for 
kidnapping cannot be challenged except on 
grounds available in an appeal from a con- 
viction in a jury trial. But as the Code 
[allows an appeal on facts against n convic- 
tion for murder, it seems to us that the 
appellant must be allowed to challenge every 
fact on which that conviction rests or which 
is likely to affect the result. The position is 
anomalous, but then so is this hybrid kind 
iof trial. The Code is not clear on this point 
land it seems to us that in a case where a 
joian is on trial for his life every ambiguity 
in the law of procedure should be resolved 
in his favour. The intention of the law is 
that a man should not be condemned to 
death unless at least two High Court Judges 
have had the opportunity of scrutinising the 
case on facts as well as on law and unless 
they are satisfied that he is guilty. The law 
quite definitely does not intend that the 
final result in such cases should depend 
upon the opinion of the jury. But if the 
verdict cannot be challenged in the High 
Court, (os distinct from the conviction) and 
If the case is such (as it is here) that once a 
kidnapping is established a conviction for 
murder ought logically to follow, then the 
graver issue is made to depend upon the 
opinion of the jury and not on that of two 
High Court Judges. We do not think this 
16 the real intention of the Code; therefore, 
since the matter is not expressly dealt with, 
and as a doubt as to tho meaning of the 
relevant sections arises, we consider it pro- 
per to resolve that doubt in favoor of the 
accused and so have aUowed him to chal- 

lenge every fact material for conviction on 
the capital charge. 


[The rest of the judgment is not material 
for reporting. — E d.] 

G.N./r.k. Order accordingly. 
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Stone C. J. and Vivian Bose J. 

TJdhao Nanaji Gadewar — Defendant 

— Appellant 

V. 

Narayan Vithoba Mangilioar — 

Plaintiff — Kesiiondent. 

First Appeal No. 110 of 193G, Decided 
on l6th October 1939, from decree of Addl. 
Sub-Judge, First Class, Yeotmal, D/- 2Gth 
August 193G. 

(a) Cifil P. C. (1908). O. 8, li. 5—Dcjendant 
admitting to have executed lottd /or certam 
amount on ci'r/ajji date and admitting to have 
agreed to jjay it on certain date — Case docs not 
/all under 0. 8, li. 5. 

Where in a suit the defendant has admitted that 
he executed a bond for certain sum on certain date 
on taking accounts and has admitted that bo 
agreed to pay the amount on certain date, this is 
not a case, which falls under 0. 8, R. 5, of an 
implied admission. This is an example of an ex- 
press admission. [p 'JO C 2] 

(b) Evidence Act (18?2), S. 65~Dcblor's appli- 
cation to Debt Conciliation Board cannot be re- 
garded as admission o/ liability within S. 65 (b). 

The statement contained in tho debtor's appli- 
cation to the Debt Conciliation Board cannot bo 
regarded asan admission within 8. 65 (b). Evidence 
Act. It is a statement. Under 8. G, Debt Concilia, 
tion Act, the statement is not to bo deemed a stiate- 
ment of the amount admittedly due but of the 
amountclaimed. Tbedobtoriein no sense promising 
to pay this amount: on the contrary he is applying 
toa DebtConciliation Board with a view to having 
his liability cut down, and it cannot be inferred 
that there is any promise to pay anything or any 
admission of liability for anything. [P 86 C 2 ; 

P 97 0 1] 

(c) C. P. Debt Conciliation Act (2 o/ 1933), 
S.9 — Admission by debtor o/ agreement to pag 
sum due on bond — 6'. 9 does not operate. 

Where there is an admission by the debtor of an 
agreement to pay the sum due on a bond it is not 
necessary to prove the bond. Therefore 8. 9 does 
not operate. That section does not declare that no 
suit could be brought on the debt. It merely states 
that some documents cannot be proved. fP 97 C 1] 

P. N. Padhye — for Appellant. 

V. V, Kelkar — for Respondent. 

Judgmont, — This appeal is from a judg- 
ment decreeing the claim founded upon a 
loss for Rs. 4000 effected on 30th March 1929. 
On the same date the defendant executed a 
^ bond in respect of the same transaction. 
Re-payments were made from time to time. 
On 26th February 1923 a payment of Bs. 6 
was endorsed on the back of the bond. On 
26th March 1933 there was a renewal. Rupees 
4400 was then found due and a bond was 
given for that amount. The bond, we are 
informed, contained interest clauses. The 
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date of the suit is 25th February 1936. On 
213b January 1935 the debtor applied to a 
Debt Conciliation Board and included his 
debt on the bond of 1933, that item of his 
indebtedness being shown in his application 
in the following words ; 

Executed a bond for Rs. 4400 in tbo year 1933 • 
Interest at the rate of eight annas per cent, per 
month. The amount of Rs. 4370-C-0 is found due 
on tho s.%id bond. 

The matter came before the Debt Conci- 
liation Board, and the Board ordered the 
creditors to file statements and to produce 
various documents. The plaintiff failed to 
produce the bond of 1933. The Board accord, 
ingly treated his failure as coming within 
S.9, Debt Conciliation Act, 1933, and inti- 
mated that the document would thereafter 
not be admissible in evidence against the 
debtor in any suit brought by the creditor 
or by any person claiming under him. A 
review application was made in which the 
creditor pointed out that his failure was due 
to floods. That review application failed 
and the Debt Conciliation Board maintained 
the position it had taken up. The matter 
came before the civil Court in this case, and 
the civil Court considered itself not bound 
by the findings of the Debt Conciliation 
Board. Ibsaid, however, that tho civil Court 
was bound by 8.9(3) and held that the docu- 
ment could not be looked at : neither could 
tho earlier bond bo looked at for a liko 
reason. But the Court decreed tho claim 
on the ground that the pbintiff could resort 
to the original contract of loan and ignore 
the bond altogether. Before us, it has been 
{K>inted out that this is not a case of a loan 
with collateral security, but is a caso of a 
loan transaction reduced to writing: and it 
is therefore argued that so far as the ori- 
ginal contract of loan is concerned that is 
reduced to writing the terms of which are 
to be found in the bond executed in lOQO, 
and therefore one cannot go outside that 
bond to find out what the terms wero of 
that bond and the contract that it evidenced 
which came to an end when the new bond 
was brought into existence, because not only 
was the new bond brought into existence 
but a letter of even datesigned by the plain, 
tiff was given. That letter is proved in this 
case and contains the following statement • 

. . . after receiving credit for remlesion and pay 
ment, the previous stamp dated 80th March 1929 
in canc^lleds 

In other words the first bond ended and 
the contract it evidenced was brought to an 
end and was substituted by a new contract 
evidenced by the terms of the bond of 1933 
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Therefore it is said that as the contract has 
been reduced to tho form of a document 
within the meaning of S.91, Evidence Act, 
and as that document, the bond of 1933, in 
the circumstances here present, cannot be 
looked at by any Court, and as it follows 
fr(5m that and from s. 91 that no evidence at 
all can be given of the terms of the con- 
tract, the plaintiff's claim should have been 
dismissed with costs. In this case, however, 
the defendant has admitted that he executed 
a bond for Rs. 4400 on 25th March 1933 on 
taking accounts and has admitted that he 
agreed to pay tho amount on 15th April 1986. 
That is, in our opinion, an admission that 
on 25th March 1933 he agreed to pay Rupees 
4400 on 15th April 1935, and in the light of 
that admission it was quite unnecessary for 
the plaintiff to prove anything in order to 
succeed to tho extend of Rs. 4400. 

This is not a case, which falls under O. S, 
R. 5, of an implied admission. This is an 
example of an express admission. It is said 
by the plaintiff that not only should Rupees 
1400 be awarded but that interest thereon 
should also be awarded because there is an 
implied admission as to interest derived 
through tho other admissions contained in 
tho written statement. But, in our opinion, 
bearing in mind the fact that this point has 
been taken for tho first time in this Court, 
that there is no issue turning round the 
question of admission, and that we have a 
discretion in the case of an implied .admis- 
sion, under the proviso to Order 8, R. 5 , to 
require tho fact to bo proved otherwise than 
by such admission, we should require the 
fact of the interest reserved to be proved 
otherwise than by admission. Were the 
plaintiff driven to prove it ho would find 
himself unable to do so because he would 
then have to put in the bond, and that bond 
the Court cannot look at. It is said, how- 
ever, that the amount of interest can be 
derived from tho entry abovemontioned in 
the application, and S. 65, Evidence Act, is 
relied on. It is necessary for the plaintiff 
to rely on 8. 65 because obviously the pri- 
mary evidence is the evidence of the bond; 
and the bond is in existence, is not des- 
troyed or lost; but the plaintiff's difficulty 
is due to the fact that he is shut out by 
8. 9, Debt Conciliation Act, from proving it. 

Section 66, Evidence Act, only helps tho 
plaintiff, however, if the statement con- 
tained in the defendant’s application to the 
Debt Conciliation Board can be regarded as 
an admission. We are not prepared to treat 
it as an admission. It is a statement. Under 
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■S. 6, Debt Conciliation Act, the statement is 
not to be deemed a statement of the amount 
admittedly due but of the amount claimed. 
The defendant is in no sense promising to 
pay this amount: on the contrary he is 
(applying to a Debt Conciliation Board \vith 
!a view to having his liability cut down, and 
iit cannot, we think, be inferred that there 
'is any promise to pay anything or any 
admission of liability for anything. Ilowever 
that may bo, hero there is in the pleadings 
iau admission of an agreement to pay Rupees 
I 4400 due on a bond. It is therefore not 
necessary to prove the bond. Therefore, S. 0, 
Debt Conciliation Act, does not operate. 
That section does not declare that no suit 
could he brought on the debt. It merely 
states that some documents cannot be pro- 
ved. Hero it is not necessary to prove the 
bond in order to establish liability to the 
extent of Rs. -iiOO due on I5th .\pril I'.ris. 
The admission, however, does not go beyond 
that; and beyond that the plaintiff is unable 
to prove his claitn. 

The result is that the decree is varied, 


(c) Press (Emcrficncy Potcers) Act (J931), 
Ss. 23 and 30— Ss. 23 and 30 are not ultra vires. 

Section.': 23 and 30 cannot l-e regarded as ultra 
vires ou the ground that they contravene 8. 601A, 
Criminal P. C. fP 98 C 2] 

(d) Governtnent of India Act fl915), S. 107 — 
Ss. 23 and 30, Press (Emergency Powers) Act 
are not ultra vires because of S.107, Government 
of India Act. 

The High Court has not hcou conferred with re- 
visional jurisdiction ly S. 107 in respect of orders 
judicially passed. But apart from that, it is impos- 
sible to ask High Court to exercise powers of super- 
Intendence in order to prevent a Magistrate from 
doing that which the Act under which ho is acting 
gives him power to do. If his order is intoncied to 
bo final ill the sense that no revision or appeal lies 
from it, then cloiirly the Court cannot assume re- 
visional or appellate powers under S. 107. Hence 
Ss. 23 and 30, Press {I’lnergency Powers) Act, are 
not ultra vires because of S. 107, Covernment of 
India .Act of 1009 as amended in 191'». 

[P 99 C 1] 

(e) Gover)i)iicnl of India Act (]9]'>), S. Co — 
Press (Emergency Powers) Act is not ultra vires. 

The Press (Kmcrgoncy Powers) .Act is not ultra 
vires ou the ground that it offends against S. 22, 
Councils Act, which has now been embodied in 
S. G.*!, Government of India Act, 1913 : Cnsc law 
referred. (P 99 C 1) 


and the plaintilT's claim is allowed to the 
extent of Rs. 4100 only together with pro- 
|)ortionato costs in the lower Court. The 
defendant will have half his costs of this 
appeal. 

n.^.'U.K. })ene.e varied. 
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Vishnu Ghanshyam Deshpande 
.iccused — Applicant 
V. 

Ejnperor. 

Criniintil liovn. No. 86 of 1910, Decided 
on lUh June 1910, for revision of the order 
by Addl. Dist. Magistrate, Nagpur, D/- 18th 
January 1940. 

* (a) Press (Emergency Powers) Act (1531), 
St, 7(1) and 30 — Order under S, 7 ( 1 ) — High 
Court has no jurisdiction to interfere in rccision. 

An application for revision against an order 
under B. 7 (1) cannot l<o brought within 8. 23 and 
hence the High Court’s jurisdiction to entertain 
:iucb an application is barred by 6. 30: A I K 1934 
Pal 844 (Pb), lUl. on. [P 98 C 1] 

(b) Criiiunal P. C. (1898), S. 661A ~ S. 5CIA 
cannot be invoked to confer jurisdieftou on High 
Court to interfere with order under S. 7 ( 1 ), 
Press ( Emergency Powers) Act. 

Inherent powers cannot bo invoked where the 
Ijegislaturo expressly deals with the matter. 8. 80, 
Press (Emergency Powers) Act, expressly de;ils 
with the powers of High Court. Hence, 8. CGIA 
cannot bo invoked to confer jurisdiction on High 
Court to intcrlore with order passed under 8. 7 (1) 
of Press (Emergency Powers) Act. (P 98 C 2) 
1941 N/13 A 11 


B. li. MandUkar — for Applicant. 

]('. C. Dull, Advocate-General — for the Crown. 

Order. — This is an application for revi- 
sion against an order passed ))y the Addi- 
tional District Magistrate of Nagpur under 
s. 7 (i). Press (Kmorgency Powers) Act of 
1931 under which the applicant lias lieon 
ordered to furnish a security of Rs. looo. 
The application covers a very wide field, 
but it is not necessary for mo to enter into 
tlio questions raised by it because, in my 
opinioD, I liavo no power to exercise juris- 
diction in tills matter. The Act expressly 
de.als with the powers of tlie TTigh Court in 
respect of orders passed and action taken 
under the provisions of the Act. These 
powers are of a very limited character. 
Section 23 provides that if an order of for- 
feiture has been made under Ss. 4, C, 8, lO or 
19 of the Act in respect of security wbieli 
has been do|)osited under S. 3 (3) or s. 7 (3), 
then, provided an application is made to tho 
High (Dourt under S. 23 (i) within two 
months, the High Court shall have jurisdic- 
tion to determine wliethor tlie publication 
in rosiiect of which tlie order was made did 
or did not contain tho words, signs, etc., 
described in S. 4 (i). Sections 24, 26, 20 and 
27 relate to the procedure to be followed by 
tho High Court in the entertainment of and 
tlie hearing of such an application. For 
example it has to be considered by a Special 
Bench consisting of not less tliau three 
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Judges and so on. Then follows S. 80 which 
states : 

No proceeding purporting to be taken under this 
Act shall be called in question by any Court, except 
the High Court on application under S. 23. 

The proceeding, which is being question, 
ed here does purport to be taken under 
s. 7 (i) of this Act. Therefore, under s. 30 
the jurisdiction of the High Court is ex- 
pressly barred unless the application can bo 
brought within S. 23. It is clear that it can- 
not. Consequently, I have no jurisdiction in 
this matter. This is also the decision of a 
Full Bench of three Judges of the Patna 
High Court in 13 Pat 647.* The learned 
counsel for the applicant seeks to distinguish 
this ruling on the ground that in that case 
the Local Government had already passed 
an order demanding security and the Dis- 
trict Magistrate was, therefore, according to 
the argument, acting in an executive capa. 
city as a ministerial agent of the Local 
Government : he was not acting in an in- 
dei)endent capacity as a Court. That how- 
ever is only one part of the ruling. The 
latter half of the ruling deals expressly with 
the point just discussed by me. In any case 
whetlier the ruling is precisely in pointer 
not that is my view. A part of tlio argument 
before me was directed to the question who. 
ther the District ^lagistratc in such a case 
acts as a Court or not. It is argued that in 
fact he is a Court and if ho is a Court 
then the High Court has jurisdiction because 
of powers to which I shall refer presently. 
I need not however decide in this case whe- 
ther the District Magistrate acts as a Court 
or in an executive capacity, though a Full 
Bench of the Lahore High Court in 19 Lab 
438 ^ appears to consider that the functions 
which either ho or the Local Government 
(their powers being independent) exercise 
under the Act are executive, because, whe- 
ther they are executive or judicial, the Act 
deals with the exact scope of the powers of 
superintendence which the High Court is to 
1 ? these matters and consequently the 
High Ck>urt cannot travel beyond the powers 
80 conferred and so delimited. 

It is urged that the High Court has 
powers under 8 . 6G1A, Criminal P. C. But I 
am clear that that section can have no appli. 
cation to a matter of this kind. That sec- 

1 . (’34) 21 A I R 1934 Pat 344 : 149 I 0 841 • fls 

Or L .T 1022 : 18 Pat 647 : 16 P L T 291 (PBl 
Murll Manobat v. Emporor. ' 

2. ('37) 24 A I R 1937 I^h 844: 172 I C 200- 1 L R 
(1937) 18Lah438:89CrLJ 86;89PLR 842(FB) 
In the matter of the IndUn Proin (Emorcenev 
Powers) Act, 1931, and of the Daily Riyaeat Lahore^ 


tion confers no fresh or now or additional 
powers on the High Court. It merely states 
that the existing powers are not circum- 
scribed by anything in the Code of Criminal 
Procedure except in so far as the sections 
expressly dealing with them do so. It is well 
known that inherent powers cannot be 
invoked where the Legislature expressly 
deals with the matter. It has dealt with the 
matter in this case. It has stated that no 
proceeding purporting to be taken under 
the Act shall be called in question except in 
one particular matter and in one particular 
way. That is express and absolute. No 
general section conferring inherent ix^wer 
can be invoked in the face of that. But it is 
argued that these sections in the Act are 
ultra vires because they contravene S. 6G1a. 
Section &cia cannot ix)ssibly have been 
intended to relate to powers which were not 
in existence at all at the date when it was 
passed. It does not give a power of superin- 
tendence or of revision in respect of matters 
which have boon specially created by the 
Legislature at a later date. If the Legis- 
lature chooses to confer those powers upon 
any Court or body and state that there 
shall neither bo appeal nor revision it has 
every riglit and power to do so. Wo are 
familiar with the exercise of those jxjwors 
on the civil side. Many special Acts are 
passed conferring special and extraordinary 
ix>wers upon Courts, j)er 8 onB or bodies and 
stating that there shall bo no appeal from 
orders made under those Acts, or stating 
that an appeal shall not lie in the civil 
Courts. It would be impossible to argue that 
those Acts are ultra vires because inherent 
powers are conferred upon the High Court 
on its civil side by s. 116, Civil P. C. Thosame 
reasoning applies here. 

It is next argued that ss. 23 and 80 are 
ultra vires because of s. 107 , Government of 
India Act of 1909 as amended in 1915. That 
Act confers fjowors of superintendence over 
all Courts for the time being subject to its 
appellate jurisdiction. It is a moot i>oint 
whether this confers powers of revision 
which have not been conferred either by 
the Code of Civil Procedure or tlmt of 
Criminal Procedure or some other Act. The 
High Courts have differed on this point, and| 
the new Government of India Act makes it 
clear that the High Ck)urt has no rovisional 
jurisdiction in respect of orders judicially 
passed. The jurisdiction is executive and 
ministerial. In my opinion the cases which 
held that that was the correct intorprelutioD 
of the old Act are right. Bufc apart from 
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that, it is impossible to ask this Court to 
exercise powers of superintendeuce in order 
to prevent a Magistrate from doing that 
which the Act under which he is acting 
gives him power to do. If bis order is in- 
tended to be final in the sense that no revi- 
sion or appeal lies from it, then clearly the 
Court cannot assume revisional or appellate 
powere under S. 107. If it cannot, then it is 
clear that S. 30 does not contravene S. 107. 
Tlie two matters are distinct. It is then 
argued that the whole Act, that is to say 
the Press (Emergency Powers) .^ct, is ultra 
vires because it offends against S. 22, Coun- 
cils Act, which has now been embodied in 
S. 06, Government of India Act, 1915. That 
section is not before me, but the proviso 
embodied in S. 65 which is relied on states 
that the Legislature shall have no power 
unless expressly so authorised by Act of 
Parliament to make any law atlecting 

any part of tho UDwritt«Q laws or conetitutioii of 
tbo UaiUd Kinfjdom of (ircat Britaiu aud IrclaoJ 
whcrcoo may depend in any degree tbc allegiance 
ofanyperBOQto tbo Crown of the United Kingdom. 

It is argued that this Act affects tho 
liberty of tho subject: it prevents l)im from 
saying whnt ho likes in a publication anil 
that affects his allegiance to the Crown. 
40 Cal 301* is relied on. The question there 
was whether the Government of India could 
make any law tho effect of which was to 
debar a civil Court from entertaining a 
claim against the Government to any riglib 
or demand. Their Lordships referred to 
the well-known judgment of Sir Barnes 
Peacock O.J., in which he held that Govern, 
ment possesses a dual capacity : (l) that in 
which it reigns and ( 2 ) that in which it has 
taken over the commercial rights, privileges 
and obligations which were vested in the 
East India Company. Their Lordships held 
that the right in respect of the lands in 
question related to the commercial capacity 
of Goyernment. Therefore the Government 
of India could not pass an Act which ousted 
the jurisdiction of tho civil Courts in respect 
of its commercial capacity. Their Lordships 
pointed out that tho East India Company 
could have been sued. They stated that the 
Government of India in its commercial capa- 
city inherited the rights and obligations of 
that Company and that when it took over 
from tho East India Company the right of 
the subject was to proceed against the Secre- 
tary of State, and they pointed out that 

3. (’13) 40 Cal 891 : 18IC22 ; 40 I A 48 : 7LHR 

10 : 17 0 W N 1G9 : 17 0 L J IW (PC). Secretary 

of State V. blomcDt. 


under S.C5, Government of India Act, the 
Government of India has no power to pass 
an Act which would prevent the subject 
from suing tlic Secretary of State. That has 
no possible aftplicatiou to this case. The 
present .\ct does not relate to any commer- 
cial aspect of Government. It relates to its 
sovereign attributes. Government has power 
and authority to make laws for the good 
Government of the country and for the 
preservation of peace, law and order. 

It was also referred to 8 N L R 107‘ and 
26 N L R 217* for the proposition that an Act 
which ousts the jurisdiction of tho Courts 
or says that the autliority of any person or 
body is to be final is ultra vires. Tho former 
caso refers to bye-laws. It is quite clear that 
if an Act does not state that the order of a 
body created by it shall have finality neither 
that body nor anybody else can give itself 
pwers embodying finality by making rules 
in tho guise of bye. laws. Of course tho 
byo-laws cannot travel beyond theautliority 
conferred by the Act. As regards 20 N L R 
217* tliat merely decides that tho civil Courts 
have jurisdiction to determine whether a 
tax imposed by a municipal committee is 
intra vires or not. Again, it has no applica- 
tion to this case. 

A largo number of other cases were cited 
dealing with other Acts, but, as they do not 
refer to the Act in question, wliich, as I 
have said, expressly limits the jurisdiction 
of tlio High Court in respect of orders passed 
under tlio .^ct, I need not deal with them 
in detail. It is enough to state that they 
are not relevant to this case. Tho rulings 
cited are, 39 cal 953.“ 51 Mad 422,^ 57 ALL 
778,“ 41 cal 400,“ 63 Bom 119, 42 Cal 793.’‘ 

4 . (’12) 8 N L R 107 : 16 I C 449, G.I.'p. Co. 
V. Amraoli Municipality. 

5 . (’30) 17 A I R 1930 Nag 153 : 122 I C 691 : 26 
N LR 217, Bagmal Kisandaval Qinniog Factory, 
Akot V. Municipal Committoe, Akot. 

6. (’12) 39 Cal 963 ; 16 I C 501 : 89 I A 163 : 16 
C L J 231 : 16 C W N 865 : 13 Cr L J 693 (PC), 
Clarko v. Brojendra Kishore. 

7 . CSO) 17 AIR 1930 Mad 975 : 129 I 0 70 : 32 Cr 
L J 217 : 54 Mad 422 : 59 M L J 914, In re 

Anantapadmanabbiab. 

8. (’35) 22 A I R 1935 All 341 : 158 I C 1118 : 57 
An778:1935ALJ228;36 Cr L J 1505, Emperor 
V. Har Narain. 

9 . (’14) 1 A I R 1914 Cal 22 : 21 I C 993 : 41 Ciil 
400 : 14 Cr L J 673 : 18 C W N 809. Gulli Sahu 
V. Emporor. 

10. (’29) 16 A I R 1929 Bom 81 ; 117 I C 321 : 30 
Cr L J 772 : 63 Bom 149 : 31 Bom L R 62, Mabel 
Ferris v. Emperor. 

11. (’15) 2 A I R 1915 Cal 426:26 IC 855 : 42 Cal 
793 ; 21 CLJ112;19 OWN 221 : 16 Cr L J 31, 
Gulli Sabu v. Emperor, 
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42 Mad 9R.‘" 37 Cal 2S7,^’ 2S Mad 42,“ 4 C W N 
and G1 Cal The revision fails and 

is dismissed. 

D.s./R.K. Hevision dismissed. 

12. (‘19) f. A I R 1919 Mad 620 : 48Tc 890 : 20 
Cr L .T 90 : 42 Mad 96 : 35 M L J 686, In re Pen- 
chftlu Reddi. 

13. ('10) 37 Cal 2S7 : 5 I 0323:11 CrLJ 112 : 14 
OWN 404 : 11 C L J 297,RajaniKheuitawali v. 
Kmporor. 

14. ( 05) 28 Mad 42 : 32 I A 45 : 8 Sar 7G3 (PC). 
Maharaja of Jeyporc v.Guoupuram Deenabandbu 
Patnaick. 

15. (1900) 4 C W N 3G. In ro Siddeshwar Boral. 

16. (’84) 21 A I R 1984 Cal 725 : 152 I C 914 : 01 
Cal 450 : 38 C W N 729, Id rc National Carbon Co. 
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Stone C. J. and Clarke J. 

Shivjiram DhnnnaJnl Marvari and 
another — Defendants — Appellants 

V. 

Gulabchand Kalooram Maruari 

Plaintiff — Respondent. 

Second Appeal No. 253 of 1936, Decided 
on 8th October 1940, from appellate decree 
of Addl. Dist. .Tudge, Bhandara. D/- 29th 
February 1936. 

(a) Practicc—Kexv plen—TAmitatinn — Plra nt 
minority cannot be raised for first time in second 

The plea o( minority for the purpose of calliiiK in 
aid the provisions of S, 6. Limitation Act, cannot 
bo raised for the 6rst time in second anneal : 17 
C W N 667, Pel. on. [I» joi C 1} 

• (b) Limitation Act (JOOS), Ss. i and 19— S. 4 
ts not enneerned vilU compn^j>i<7 period prescribed 
under S. 19 : 24 N L R 83=A I'R 1928 Nac 192= 

110 I 0 76. OVERRULED. ^ 

Section 4 has nothing to do with computing the 
period prescribed under 8.19. Couscquently, an 
acknowlodgmont signed after the expiration of tho 
period prcscribwl byS.19cannot brought within 
time by the application of S. 4 : 24 N L R 83 = 
AIR 1928 Nag 192=110 I 0 76, OVERRULED; 
AIR 1985 P C 85 : AIR 1938 Lah 234 (F B) ; 

807; A I R 1939 All 252 and AIR 
IJoo All COC, lUl, on. [p 101 C 2] 

• (c) Contract Act (1872), S. 25 (3)-Promise 
in pay under S. 2$ (S) mxist be in writing — 
Implied promiu tn acknowledgment cannot be 

unda^ S. 9o (8)~Acknou:ledi}mcnt held didMl 

Son ^ 

a promise to pay is in writing it cannot 
fall within the purview of 8. 26 (8). The Imnlicd 
promise to pay which is contained In all acknow. 
^^ents does not attract the provisions of 8 25 
(3) because the promise to pay is not in writlne 
CoDBequently, the words “after taking old accounts 
into consideration there remains to be paid a 
balance of R8.8200’' In an acknowledgment do not 

^ and A I R 1938 Etom 

460, Rel. on; Case taw referred. [P iQl 0 2- 

P 102 C 1] 
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(d) Practice— New plea— Novation — Pica of 
noyat^i under S. 63. Contract Act. cannot be 
raised for first lime in second appeal, 

A plea that a contract amounts to novation 
within the meaning of S. 63. Contract Act, cannot 
be raised for tho first tioie Id secood oppc^l. 


F. F. JaJcaldar and R. 


[P 102 C 2] 
R. Dandige — 


r> r> „ ^ Appellants. 

R. A . Padhye, K. B. Diciwedi and J. M. Thaker 


— for Respondent. 

Judgment. — This is a defendants’ appeal 
against the decree granting the full claim of 
the plaintiff.respondent. The claim is stated 
in the plaint to be based on a sarkhat or an 
acknowledgment, which was admittedly 
executed by the appellants on isth Juno 


1932 in renewal of an earlier acknowledg- 
ment dated 3rd June 1929. The appellants 
took various pleas, those with which we are 
concerned in this appeal being that the suit 
was based on a mere acknowledgment exe- 
cuted after tho period of limitation had ex- 
pired in respect of the previous sarkhat, and 
that as it did nob fall within the require- 
ments of s, 25 (3), Contract Act, the suit was 
barred by limitation. Other contentions 
were that part of the consideration for tho 
sarkhat amounting to R9.500 was illegal being 
of a w.igering nature, and they also claimed 
to have tho transactions re-opened under 
tho Usurious Loans Act. All these points 
\Yoro decided against the appellants in the 
lower Courts. 


Before us the learned counsel for the res- 
pondent has endeavoured to side track tho 
point of limitation, whicli tho appellants 
have taken, by arguing that even if the 
point ho conceded as to tho sarkhat being 
beyond limitation wlien regarded according 
to the provisions of s. ii) road with 8 . 4 *! 
Limitation Act, limitation is saved by s.C 
since the respondent-plaintiff is a minor. 
Whether this plea would have succeeded if 
it had been taken in the trial Court is ex- 
tremely doubtful, but wo need not consider 
it here because in that Court not a word 
was said about tho minority of the plaintiff, 
nor even in tho lower appellate Court was 
any such plea taken ns far as wo can ascer- 
tain, since nothing has been said about it in 
tho judgment of that Court. It is before us 
for tho first time that tho point np|)oars to 
have been made. It was Iiold in 17CWN667* 
by a Bench of tho Calcutta Iligh Court 
before whom tho point of minority was 
similarly taken for the first time that 
tho law expressly imposGs upon a Court tlio duty 
of throwing otU a suit or application Qlod alter the 

1. (’18) 17 0 W N 667 : 18 I C 891, Panebu Mon' 
dal V. Sheikh Isaf. 
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period of limitation fixed therefor, and it may well 
be that, if a Court were to decree a suit or allow au 
application which was, in fact, time-barred with- 
out considering whether it was so or not, it could 
be said to have failed to exercise a jurisdiction 
vested in it by law so as to bring the matterwithin 
the scope of S. 115, Civil P.C.,1908. But we think 
that the same thing cannot be said of a Court 
merely becauseitbns omitted to consider caproprio 
viotu the question whether a litigant was entitled 
to proceed out of time by reason of some special 
provision of law, such a question not having been 
raised by or on bis behalf. If a litigant claims tho 
benefit of an exceptional rule of the kind indicated 
it is clearly his duty both to do so expressly and 
to establish bis claim. This is in accordance with 
general principles, and is recognized by 0. T, B. 1 
of the Code, which provides for the contents of a 
plaint, and lays down a rule applicable, by virtue 
of 8. 141, to applications mutatis viulandia. It is 
true that the petitioner was described in tho head- 
ings to certain applications made in this case as a 
minor represented by a guardian, but that alone 
was clearly not suillcient to entitle him to the 
benefit of 8. 7, Limitation Act; nor was it. in our 
opinion, sullicicnt to throw upon the Court tho 
duty of protecting his interest by raising a point of 
this kind on his l^balf. 


.\lthough this decision is nioro than a 
■quarter of a century old, it has, so far we are 
jaware, never been dissented from. It is 
itherefore too late in this Court to raise tho 
'point of tlio minority of the plaintiff for the 
'purpose of calling in aid tho provisions of 
8.G, Limitation Act. As regards the ques- 
tions of limitation which were agitated in 
tho lower Courts, the acknowledgment in 
suit was executed more than three years 
after the previous ack'nowledgmont, but the 
Courts below have held, relying on 2i N L B 
W3,^ that limitation is saved by reading the 
provisions of s. i along with s. 19, since on 
tlie date when tho previous acknowledg- 
ment was due to expire the Courts were 
closed for the summer vacation. Therefore, 
it is said that the plaintiff could have insti- 
tuted his suit on the old acknowledgment 
when the Courts re-opened. Instead of do- 
ingso, however, he accepted a fresh acknow- 
ledgment while he still had a right to sue 
and therefore it is said that the new acknow- 
ledgment was executed within limitation. It 
is certainly correct that that was the view 
expressed in 24 n L U 83* and if that were 
the last word ou the subject, then the 
Courts bolosv would have been perfectly 
correct to act upon that ruling. In 1935 , 
however, tlie Judicial Committee of the Privy 
Council in .57 ALL 212,^ while considering 
the applic ability of s. 14. Limitation Act. to 


: no I C 7C : 2 

* .^1 . V. Gulabchand. 

^Ii ^ ^ P C 85 : 155 I C 205 ; 5 

All 242 : C2 lA 80(PC), Maqbul Ahmad v. Onka 
Pratap Naram 8iogb. 


thefdctsof the case before thdm, pronounced 
that S. i, Limitation Act, had nothing to do 
with computing tlie period prescribed under 
S. 14. The reasoning of their Lordships 
applies eijually to a case where S. 19 is iu 
issue as to a case where S. U applies. That 
case was followed by a Full Jiench of the 
Lahore High Court in i L u (I93b) Lah 193,* 
which was a case under s. I'J, Limitation 
Act. The same view was also expressed in 
AIR 1937 Mad 397.^ There are also rulings 
of the other High Courts which have ap- 
plied the observations of their Lordships in 
57 ALL 242' to cases under S. JO, Limitation 
Act : vide AIR 1939 ALL -‘ryf and ILU (1933) 
ALL 861.' \Ve entirely concur with those 
observatious and hold therefore that tho 
view expressed in 2i N l n s:)* is not good 
law. 

If then the apix.'llants are correct in say- 
ing that the suit is founded ou a mere 
acknowledgment, then it is barred by limita- 
tion. This therefore brings us to tlie question 
whether tho suit is so founded and whether 
there was any consideration for Lhoacknow- 
lodgment. Under S. 25 (3), Contract Act, an 
agreement made without consideration is 
void unless it is a promise, made in writing 
and signed by the person to bo charged there- 
with, or by his agent generally or specially 
authorized in that behalf, to pay wholly or 
in part a debt of wbicli tho creditor miglii 
have enforced payment but for the law for 
tho limitation of suits. The nature of an 
acknowledgment, such as that we are now 
considering, came before Bose J., in I L u 
(1910) Nag in'* and his reasoning iu that case 
appears to us to be unanswerable : 

Uoleaii a promise to pay is iu writing it caunot 
fall within tho purview of 8. 2.5 (3), Contract Act. 
The implied promise to pay which is contained in 
all acknowledgments does not attract tho provi- 
sions of 8. 25 (3) of tho Act, because tho promise to 
pay Is rfbt in writing. 

Here the words used in Ex. P-l are: "juna 
hisab raju harna hahi dena raha its. 3200” 
which may be translated : "after taking old 
accounts into consideration there remains 
to be paid a balance of Rs. 3200.’’ This is not 
quite the same as the wording of the docu- 

4. ('38) 25 AIR 1938 Lah 234 : 174 10 277 : ILR 
U938) Lah 193 ; 40 P L R 533 (F B), Shanti 
Parkasb v. ILarnani Das. 

5. (’37) 24 AIR 1937 Mad 367 : 169 IG 653 : (1937) 
1 M L J 262, Chindambaram v. Vcnkatasulba. 

6. (’39) 26 AIR 1939 All 252 : 181 I C 899, Shyam 
Peare v. Ram Autar. 

7. (’89) 25 A I R 1938 All 606 : 178 IC 668 : ILR 
(1938) All 861 : 1938 A L J 1183, Puran Chand 
V. Abdullah. 

8. (‘88) 25 A I R 1938 Nag 180 : 174 IC 374 : ILR 
(1940) Nag 441, Bamprasad v. Auandi« 
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ment which Boso J., was considering in the 
above mentioned case but it is near enough 
for his reasoning to apply with equal force. 
Somewhat similar words to those used in 
Rx. p.i but in the Gujarati language were 
used in a document which came under con- 
sidoration in 40 Bom L R loio” and the 
Bombay High Court took the same view as 
Boso J. : see also 3i N L R 105 ,*® 52 Bom 
521, A I R 1939 Lah 460.^' 8 Pat 700.** A I R 
1940 Mad G78*‘ and 23 ALB 502.*® It follows 
therefore that, if there is no consideration 
for the implied promise to pay, s. 25 ( 3 ), 
Contract Act, will not come to the aid of the 
resixmdeut. This is not an “account stated" 
of the kind which includes items on both 
sides which the parties have agreed to set 
off so that only the balance should bo paid. 

It has been strenuously argued before us 
by Mr. Padhyo on behalf of the respondent 
that hero there was a novation of the con- 
tract which novation is evidenced by this 
entry and by a post-card (Kx. i*.i) written 
on 20 th June 19.31 by the appellants. As far 
as the post. card is concerned, it is by no 
means cleiar that it is .addressed to the res- 
pondent; it purports to emanate fi om Ileera- 
lal Sheojiram wliereas tlie appellants are 
Shivjirain and Chotelal, sons of Bliann.alal, 
and it is addressed to Nirbhe Ramji Knnay.a- 
lalji which is not the name of the plaintiff 
or of his father. Even if it is a communica- 
tion from one of the parties to the other, it 
does not. in our view, evidence any novation. 
The idea of a novation first appears to have 
occurred in the lower appellate Court since 
it held that as the parties had agreed to pay 
the amount in ten instalments there was a 
novation of contract and a fresh cause of 
action at the time of execution of the sar- 
khat. It is this aspect of the case which Mr. 
Padhye has elaborated in his argument 
before us. We consider that the lower ap. 
pellate Court, in coming to the conclusion 
that there was a novation, has lost sight of 
the exact na tu re of the appellants ple.ading. 

9. (’36) 25 A I R 1939 Bom 4C0 : 178 i~0 174 ; 40 
Bom L R 1010, Balkriahna v. Jayshanknr 

'vT* r ^ 21 A I R 1934 Nag 273 : 158 I C 255 : 31 
N L R 105, Ramebaodra v. Muka. 

11. ('29) 16 A I R 1928 Bom 819 ; 112 I C 24 • 52 
Bom 521 ; 80 Bom L R 788, Maganlal Hariibhai 
V. Amicband Gulabji. 

12. (’89) 26 A I R 1989 Lah 4G6 : 18G I C 719 : 41 
P L R 878, Jotl Parahad v. Raham AH. 

13. (’29) 10 A I R 1929 Pat 258 : 120 I 0 478 : 8 
Pat 70G : 10 P L T 109, Dcoraj Towarl v. lodra. 
san Towari. 

14 . (*40) 27 A I R 1940 Mad 678 : (1940) 1 M L J 
682, Govinda Nair v. Achutan NaJr. 

18. (*01) 28 All 502 : 1901 AWN 150, Ganga Pra- 
sad V. Ram Dayal. 


They did not admit that there was an un. 
conditional agreement to pay the amount in 
ten yearly instalments. Their plea was that 
the acknowledgment and the oral under, 
taking to pay in instalments were given on 
the understanding that the accounts would 
subsequently be shown to them to satisfy 
them that tlie amount really was due and 
that in point of fact uo accounts ever were 
shown to them. The same applies to tho 
oral statement of Mr. Bapat on behalf of 
tho defendants on I8th February 1935 at p. 12 
of the paper book. It is clear to us that the 
plaintiff founded his case on this acknow- 
lodgment. He has stated so over and over 
again. If he w.anted to make out a case of 
novation he should have pleaded tho neces- 
sai y facts to found nov.ation and stated what 
was tho origioal contract and in what way 
it had been replaced by a new contract. 
Mr. Padhye has argued that a letter, which 
is alleged to have been given by the plaintiff 
to tho defendants .at the time when the 
acknowledgment was e.xecuted and which is 
not forthcoming, falls within tho provisions 
of s. 03, Contract Act, and therefore time 
does not begin to run until there was a 
failure on tlie part of tho defendants to carryl 
out tlie terms allowed to them by the let- 
ter. This argument would, in our opinion, 
have been a good one if it bad boon taken 
at the proper time, but wo do not consider 
that it is a plea that can bo advanced for 
the first time in second appeal. 

It follows from tho above that the appeal 
must succeed. It is not therefore necessary 
to consider tho further {joints which wore 
raised in tho case about tho wagering nature 
of tho transaction in respect of Rs. .500 of 
the consideration or as to whotlior tlio trans- 
actions should have boon rooijonod under 
tho Usurious Loans Act. Accordingly tho 
lower appellate Court’s decree is set aside 
aud tho plaintiff’s suit is dismissed with 
costs throughout. 

G.N./r.K. Appeal allowed. 
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Stone C. J. and Vivian Bo.se .T. 

Dan Bhairoprasad Djtryodhansao and 
others — Plaintiffs — . Ajjpollants 

V. 

Jugalprasad ToksinghKurmi and others 
— Defendants — RosiJondonts. 

Second Appeal No. 608 of 1938. Decided 
on 24th July 1040, from appellate decree 
of Addl. Dist. Judge, Raipur, D/. 22nd 
April 1988. 
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(a) Died— Cmslruction— Case low is not very 
helpful for that purpou. 

la a matter turning on the construction of a 
document cases are not Tcry helpful except to 
clear one’s mind as to the essence of the transac- 
tion which the agreement is said to efiect. 

[P 103 C 2] 

(b) Transfer of Properly Act (1682), S. 100 — 
Chartje in India cannol be compared with charge 
in England — ^'o inUresi in property need be 
created but properly mnal be made security for 
motley — Charge held created. 

A charge in India cannot usefully be compared 
with a charge, legal or equitable, in England be- 
cause in India such a charge is defined by statute. 

A charge is something other than a transfer of an 
interest in specific immos’sble property. It is not 
a question whether there is an expression of an 
intention to create an interest but whether on its 
true construction, the document makes immovable 
properly security for the payment of money : Case 
law discussed. [P 103 0 2] 

By a document one <7 admitted liability. In res- 
pect of that liability he undertook to execute a 
charge bond over a specified share and rights in a 
village together with the sir land. J further bad 
undertaken to get sanction for the transfer of sir 
and not to assign certain property until the above 
wore carried out : 

Held that the last undertaking was to segregate 
the property so that it would be answerable in the 
bands of J Should be fail to give the charge bond, 
and that made the property a security lor the pay- 
ment of money. A charge was thus created by the 
deed. tP 105 Cl; 2] 

il. li. Dobdo and R. C. Rao — for Appellants, 

M. II. Kinkhede, and D. H. Choudhari — 

for Respondents 1 and 2, and 3, respectively, 

Judgment. — This appeal raises a quos. 
tion under 8. 100, Transfer of Property Act. 
It is concerned with the construction of 
Ex. P-l. Does that document, which was 
duly registered, create a charge? Essentially 
by that document one J admits liability. In 
respect of that liability ho undertakes to 
execute a charge bond over a specified share 
and rights in a village called Nawagaon to- 
gether with the sir land. Str land being 
involved there can, under the law applicable 
in the Central Provinces, be no effective 
transfer without the sanction of a certain 
administrative oflicer. Accordingly the next 
undertaking is that J will obtain the neces. 
aary sanction. That is followed by a promise 
to execute the above-mentioned charge 
bond within a month of obtaining sanction. 
The charge lx)nd is to be registered. Then 
the agreement in question provides : 

UalesB (uatil) tbo writing and the registration 
have been oQected with respect te mouza Nawa. 
Saou. *ir land and bouses according to tho terms 
laid down above, I will cot aBsigu itx any way to 
anylwdy, my decree obtained from the Court of 
the Judicial Commissioner (Nagpur) in cases Nos. 
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IG and 34 of 1929 nor will I transfer any property 
whatsoever, which I have acquired from the said 
Court by virtue of the decree. And I will fully 
abide myself with the terms of the agreement. If 1 
act in contravention of any terra whatsoever, the 
said creditors will bo at liberty to file a suit imme- 
diately against mo in respect of their claim and 
recover their amount due, by attachment and sale 
of my entire property which I have described above. 

I will further stipulate in the charge bond that in 
case the entire claim of the creditors is not satisfied 
by attachment and also of the property that will 
be laid down in tho charge bond, they will be 
cDtitIc<l to recover their remaining claim from my 
any other property, moveable or immovable, which 
they may desire. 

The sanction was never sought ; the 
charge bond was never given. Does the 
above create a charge separate from tho 
charge that was going to bo created by the 
charge bond? A large number of cases have 
been cited before us by each side but in a 
matter such as tho present turning ou tho 
construction of a document cases are nob 
very helpful except to clear one’s mind as 
to tho essence of the transaction which tlio 
agreement is said to effect. There is little 
doubt what a charge (wlieu within S. 100 , 
Transfer of Property Act) is in India. It 
cannot usefully bo compared with a chai'ge' 
legal or equitable, in England because in’ 
India such a charge is deQnod by statute. 
Section lOO, Transfer of Property Act, pro- 
vides that : 

Whore immovable property of one persoo is by 
act of parties or operutiou of law made security 
for the payment of money to another, and tho 
transaction docs not amount to a mortgage, the 
latter person is said to have a charge on the pro- 
perty. 

What is essential is that immovable pro- 
perty must be made a security for tho pay. 
raenb of money in such a way that the 
transaction does nob amount to a mortgage 
in the Indian law sense. Now in that sensej 
a mortgage is a transfer of an interest in' 
specific immovable property for the purpose' 
of securing various things which include 
the payment of money : see s. 58, Transfer 
of Property Act. Of course if the transac- 
tion falls within S.5S,it is outside S. 100 . So 
a charge is something other than a transfori 
of an interest in specific immovable pro- 
perty. 49 Cal 820^ at pp. 835 and 83G, gives 
an example of a charge. Settlement of 
Blackacre to certain uses with direction to 
pay out of income certain periodic and 
ascertained sums to x. No interest in 
Blackacre is transferred but Blackacre is so 

!. (’22) 9 AIR 1922 P C 107 : G9 I C 138 : 49 Cal 

620 : 49 I A 168 (P 0), Khajeh Solehmau Quadic 

y. Salimulla Bahadur. 
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to speak, segregated, so as to make it secu. 
nty for the payment to X of the indicated 
sums. Anybody buying blackacre or an in- 
terest in blackacre with knowledge of the 
charge would bo bound by it. It will bo 
seen that there the charge arises out of a 
transaction that belongs to the law of trusts 
rather than to conveyance or conti-act. In 
6 Luck 366^ the Privy Council applying the 
provisions of the Transfer of Property Act, 
as expressing the principle of equity, justice 
and good conscience to a transaction of ISSl 
expr-essed the following opinion at p. 30^: 

Itappeirsto them cle.'ir that the p.articfl 

intended that the original village should remain 
m the possession of the mortgagees untilthesecond 
debt was paid ofl, and intended therefore that the 
property eboold be security for tho debt. 

Cases relatiog to dobeotures, at any rate 
where, as in 59 Cal 377,^ they turn on cir- 
cumstances quite outside tho present case, 
are not helpful. So cases like 2i c w N 920 * 
do not assist. The facts there are compli- 
cated but narrow down to this: If a has 
two villages x and Y and ho keeps one (X) 
and hands one (Y) to B to enjoy on terms 
that B has tho revenue and a pays tho 
Government revenue, has B a charge over 
X in order to secure tho payment of Gov- 
ernmont revenue to A on Y? Tho .answer 
was. of course, no. It was pointed out that 
A sobligations to B were purely contractual: 

. . . . . there is not a word (in the award under 
conaideralioQ which resulted in tho above arrange- 
ment) to suggest that (A) agreed to tho creation of 
a charge on his estate (X) or to hypothecate it 
for tho revenue of (Y) granted to (D). 


10 Cal 5U® which was relied on by tho 
respondent for the proposition that no charge 
can bo created by implication (tho observa- 
tions in 11 M L j 180,® being relied on) is not 
a very clear case and is concerned with 
quite different facts from tho present. It 
does not purport to decide tliat before one 
can hold that a document on its proper 
construction creates a charge it must be ex- 
pressly stated that a charge is created. No 

° can bo a charge 

2. (’30) 17 A I 'R 1930 P G 176 : Tm I C 191 • 5 

0,,AdU,.P„„a v, 

iDdiA V* Bengal National Bank. 

^ ^ ^ ^520 P C 16 : 76 I C 680 : 47 Cal 
47 I A 149 : 16 N L R 114 : 24 0 W N 029 
(P C), Suoderlal y. Rani|i]al. 

Cal 514 ; 18 I 0 60. Jlakbul Ali v. Ali 
M L J 186, Kuttiumma v. Madhava 


so created the document must operate to 
make immovable property security for the 
payment of money. What we are concerned 
with in this case is whether this document 
on its true construction has that effect. In 
24 M L J 474' the clause that was being con- 
strued was until the said amount is paid 
Blackacre should not be dealt with by 
defendants 1 and 2 in any manner.” That 
clause appeared in a compromise decree. 
The Court observed : 

Tho promise contaiued iu the compromise not 
to alienate tho property to third persons without 
tbo pa 3 'iucot of tho plaiutids' debt is only a co- 
venant not to croato any interest in it in favour 
of others. Thoro is no cxpres:,ion of an intention 
to create an interest in tho plaintiffs’ favour. 

Ifc will be noted that if the transaction 
amounted to a transfer of an interest ib 
would not be a charge but a mortgage, We, 
with respect, consider therefore that it is not 
a question whether there is an expression of 
an intention to create an interest but whe- 
ther, on its true construction, thodocuraenb 
makes immovable property security for the 
payment of money. The learned Judges in 
2i M L j 174^ roly on 3 Cal SSO** as deciding 
that a covenant not to alienate "was regard- 
ed as insuflicient to croato a charge.” Their 
Lordsliips could hardly liavc referred to c. 
Gal 33G'* which decides tliat such a covonanb 
does not amount to a mortgage. Novortho- 
less in A I R 1934 Mad 713,® a decision to 
which one of us (Stone C. J.) was a party, 

24 .M L J 474^ was cited with approval. AIR 
1931 Mad 713® is distinguishable from the 
present case. It was concerned with regis- 
tration. There were also questions about 
admitting further evidence. Tho evidence 
sought to bo introduced was a letter addres- 
sed to a bank by tlie defendant’s father 
undertaking not to alienate certain proper- 
ties. At tho date of tho letter there was no 
money payable to tlio bank which com- 
menced its advances some time later. Ib 
was held that tho letter did not amount to 
a charge, and follo%ving 58 Cal 13C,*® on 
appeal to Privy Council 59 Cal 377.^ that 
effectively to create a charge it would havo 
to bo registered. It was also observed: “Wo 
^gree with tho decision in 24 M L J 474.'” 

7. (’13) 24 M L J 474 : 19 I 0 478 : 1913 M W N 
837, Sivanoa v. Venkntakriahna. 

8. (’78) 3 Cal 886 : 1 0 L R 91. Gunoo Singh w 
Lotafut IIuRsaio. 

9. (’84) 21 A I R 1934 Mad 713 : 152 I C 772, 
RAQgampudi y. Vcokateswarlu. 

10. (’81) 18 A I R 1981 Cal 223 : 181 I 0 6S9 ; 59- 
Cal 186 : 34 0 W N 605 : 68 0 L J 269, Imperial’ 
Bank of India v. Bengal National Bank. 
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2i M L J 474^ was dissented from in A I R 
1929 Oudh 539 '^ which follows 36 ALL 201.*^ 


As in 58 cal 136*“ so in A I R 1929 Oudh 
530** it was stressed that the law does not 
prescribe any particular form of words as 
necessary to create a charge. The deter, 
mination of the question in all such cases 
rests upon the intention to make the parti, 
cular property a security for the payment 
of money. We do not find that the other 
cases cited before us are very helpful. The 
• learned Judge has referred to l-i Cal 687*® 
(and the appellants have cited 7 Pat 534** as 
being a cswe dissenting from ll Cal 637*“). 
What 14 Cal 687*“ decides is that the docu- 
ment to effect a charge must effect it at 
once and not in future. Assuming for the 
sake of argument that that is so (it is not 
very obvious why) no one doubts that if tho 
part of this document under consideration 
creates a charge at all it creates it at once. 
The argument before the lower Court doubt- 
less was that as J had agreed to give a 
charge bond and do this and that the charge 
did not operate at once. In our opinion the 
undertaking, which either does or does not 
amount to a charge, was an undertaking 
binding from the moment the document 
was executed. 

Without going so far as to say that a 
more bare undertaking not to alienate pro- 
perty necessarily creates a charge we are 
clearly of the opinion that this document 
creates a charge. It has been urged that 
this might bo so had tho passage above 
quoted at " with the terms of the agree, 
inent". But it goes on to describe what is 
to happen if j fails to carry out his promises. 
That, it is urged, imposes the sanction and 
that is tho only sanction. Wo do not think 
so. Anybody reading this document would 
know, ( 1 ) that J had undertaken to give a 
charge bond, ( 2 ) that J had undertaken to 
get sanction for the transfer of sir, (3) that 
J had undertaken not to assign certain pro- 
perty until the above were carried out. 

In our opinion the only possible purpose 
|of the last undertaking was to segregate this 
iproperty so that it would be answerable in 
tho hands of J should he fail to give the 


11. ('29) Ifi A I R 1929 Oudh 639 : 121 I C ? 
0 O W N 908, Nanln Da« v. Murli Dbar. 

*2. (’14) 1 A I R 1914 AIJ 187 : 22 I 0 978 : 
All 201 : 12 A L J 290. Jawahir Malv.Indoroi 

(’®2^1*Cal C87, Madbo Misscr v. Sidh Bin 
Upadbya. 

14. (’28) 16 A I R 1028 Pat 587 : 110 I 0 626 
Pat 684 : 9 P L T 748, Murat Singh v. Ph. 

tiiDgb, 


charge bond, and that we think makes this 
property a security for the payment of 
money. The appeal is accordingly allowed 
with costs. The decree will incorporate tho 
clauses of tho trial Judge's decree together 
with a provision relating to the costs in tho 
lower Appellate Court and here which will 
be the plaintiff's'. It should be added that 
the Court raised a question of the appro- 
priate stamp. By tho Stamp Act, S. 2 (17), 
mortgage deed is so defined as probably to 
include a document creating a charge. This 
document is not so stamped. The document 
has, however, been admitted and no party 
has raised this point probably for that reason. 

R.K. Ippeal alloved. 
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Stone C. J. .\nd Viyi.vn Bose J. 

Messrs. Siigaiichmifl and Co. — 

Plaintiff — .\ppell.int 

v. 

Laduram Balkisandas, Firm — 

Defendant — Respondent. 

Second Appeal No. 177 of 1937, Decided 
on 19th July 1940, from appellate docreo 
of Dist. Judge, Akola, D/- lOtl^ November 
1936. 

(a) J/inor — Contract hy minor is loii? ayid not 
vierely voidable. 

In India a contract entered into by a ininur is 
void from Us inception and not merely voidable, 
and consequently is no contract at all in law and 
therefore cannot bo sued upon : 80 Cal 539 (P C). 
Itel. on. [P lOf. C 2) 

(b) Hindu law — Guardianship — Minor mem- 
ber of undit'u/cd family with adult members — No 
guardian can exist. 

There noitber U nor can be .a guardian of m inor's 
property in an undivided Hindu family which has 
adult members. Tho manager is not the guardian 
and cannot be appointed as such under the law : 
25 All 407 (P C) and A I R 1915 Nag 52, Rci. on. 

tP 107 C 2) 

(c) Pesrlnership — Posifion of jyartner cx. 
plained. 

In a partnership each partner is part owner of 
tho busincs.s in the same way as each member of a 
joint family is a co-owner of tho family estate. He 
is not a mere servant or agent employed for a spe- 
cial purpose; and being an owner bo has as much 
right to enjoy and use the joint property for his 
own benefit as any other co-owncr. His powers aro 
consequently wider than those of a guardian or of 
a manager who bolds entirely for another and has 
no right to make any personal use of the property. 

[P 108 C 23 

• (d) Hindii lato — Guardtons/np — De facto 
guardian — A/rnor being sole owner of ancestral 
business — Goods supjdied to his de facto guardian 
in usual course of business for carr^iing on busi- 
ness — Minor is bound to mahe good price of poods 
out of hts estate. 


lOG Nagpur Suganchand & Co. v. Laduram Balkisandas (Viviati Bose J.) A. I. R. 


Where tnioor is the sole owner of ancestral busi- 
ness and goods are supplied to hisde facto guardian 
in usual course of business and which are neces- 
sary for carrying on that business, the minor is 
l>ound to make good the price of the goods out of 
his estate. The questions about the benefit to the 
estate and about thconquiries by thecrcditorarenot 
relevant; Case laui discussed. [P 110C2; PlllC 1] 
.V. E, Bobdc — for .\ppellant. 
ir. B. Pendharkar and R. N. Padhijc — 

for Respondent. 

Yivian Bose J. — The suit is for the 
price of goods supplied to the defendant by 
the plaintiff for the running of a ginning 
factory at Akot during the year 1933-31. The 
defendant tvas then a minor and the only 
question is whether, in the circumstances, 
the plaintiff can recover. The factory belong, 
ed to the defendant’s father Balkisandas 
and the plaintiff used to supply him with 
gin stores and coal for running it. These 
were all paid for. The father died in 1932 
according to the plaintiff and the jdaintiff 
says that he continued to supply goods as 
before. Tliose supplied in the year 1932. .33, 
after the father’s death, were duly paid for 
but trouble arose in connexion with those 
supplied during the year 1933. 3j. Thedefen- 
danfs case is this. lie admits that tlio fac- 
tory has come down to him from liis father, 
but he states tliat his step-mother, who is his 
guardian, did not want to run tlio factory 
during the year 1932-33 but wanted to keep 
it idle in combination with other ginning 
factories. But his guardian's muktyar Laxmi- 
narayan, instead of carrying out his mis- 
tress' instructions, started it in competition 
with other factories against the guardian's 
wishes and ran the factory at a loss. The 
defendant states that the goods were sup. 
plied to the order of this muktyar who had no 
authority to order them and consequently 
be is not liable. Both the lower Courts hold 
that Laxminarayan was the manager of the 
factory and that he had authority from the 
defendant's guardian to run it. They also 
hold that the defendant's step, mother must 
have known that it was being run. These 
are questions of fact which are binding here. 
The lower Courts also 6nd that the busi- 
ness was an ancestral one and it is admitted 
on all bands that the defendant is a Hindu. 

As regards the position of the defendant's 
step-mother, the finding of the lower appel. 
late Court is that though she was not the 
natural guardian she was the de facto guar, 
dian of the defendant and was the manager 
of her estate under the Hindu law. The 
learned Judge also finds that the goods were 
supplied, that they were supplied in the 
ordinary course of business and that they 


were necessary for the running of the fac- 
tory. The first Court decreed the claim 
being of opinion that questions of benefit to 
the estate and of legal necessity did not 
arise because it considered that the carrying 
on of a family business was in itself a family 
necessity. The learned Judge of the lower 
appellate Court differed from this and held 
that as no benefit to the estate was estab- 
lished the suit must be dismissed. Questions 
of difficulty arise if the matter is viewed 
from the point of view of “necessaries” 
within the meaning of S. GS. Contract Act. 
Under the English law the rule would 
appear to be confined to contracts entered 
into by the infant personally, aud he would 
appear to be bound only if the contracts 
relate to his person, such as contracts for 
necessaries, food, clothing, lodging, contracts 
of marriage and contracts of apprenticeship 
and service. J3ecaus6 of these limitations it 
was held in (1912) 2 K B 119* at p. 422, that 
a trading contract would not come within 
that category: see also Bullon and Leake’s 
Precedents of Pleading, Edn. 7, p. 598. This 
decision has been criticised by the learned 
authors of Salmond and Winfield’s Law of 
Contracts, p. •i.'jS. Tliey state that: 

No a'lcqu.ito reason is for this rule, 

anJ it is not easy to reconcile it with the fact that 
many contracts of employment (which are admit* 
todly valid) look like trading contracts. Novortho* 
less the law has Ijceti slated in terms which would 
exclude a trading contract not only from the bead 
of ‘hene6t\ but also from that of 'necessaries*. 

The English authorities are not binding 
here and it may well be that the Indian law 
is different. In any event, the Privy Conn- 
cil has hold that an agreement which is not 
enforceable at law, and which is conse- 
quently void under tho Contract Act. is 
not a contract: sec 4.'> ALB 179* at p. 184. 
Therefore tho English rule which appears 
to limit a claim for necessaries to cases in 
which it is possible to sue a minor on his 
contract is probably inapplicable in India 
because here a contract entered into by a 
minor is void from its inception and not 
merely voidable, and consequently is no 
contract at all in law and therefore oannoti 
be sued upon : see SO Cal 639.* Also in anyl 
case no such words of limitation are to be 
found in s. 68. Some of tho Indian decisions 
seem to have carried tho meaning of tho 

1. (1912) 2 K B 419 : 81 Hi J K B 865 : 106 L T 
984 ; 66 8 J 662 : 28 T L R 428. Coworn v. Niold. 
2- ('22) 9 AIR 1922 PC 403 : 71 I 0 629 : 60 I A 
69 : 45 All 179 : 26 O 0 228 (P C), llarnath Kuac 
V. Inder Bahadur Slogb. 

3. (*08) 80 Cal 839 : 80 I A 114 : 7 0 W N 441 : 8 
Sar 874 (P C), Moborl Biboov. Dharmodaa QhosOi 
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^ord **nec6ssa.ries** farther than the English 
authorities would appear to warrant : see 
for instaDce, the cases collected in T. S. 
Venkatesa Iyer's Law of Contract, Edn. 3, 
p. 778; and at least two decisions of this 
Court, A I E 1933 Nag 65* and A I B 1938 
Nag 69.* But I need not enter into that 
here, because we are dealing here with the 
ancestral business of a Hindu and so the 
rules of Hindu law special to that class of 
case apply. It was stated in 13 N L R 109* 
at p. Ill that : 

Where a Biodu family maintains itself by trade, 
and a minor becomes by inheritance the sole owner 
of such business, if the trade is thereafter carried 
on by the guardian, the assets of such business will 
> be liable for debts contracted by the guardian 
necessarily incidental to and flowing out of the 
carrying on of the trade along it« normal course; 

and at p. 113 that 

the mere fact that the money and goods wore 
supplied to carry on a shop for the defendant is not 
enough. If the shop was tbo ordinary business of 
the family and the guardian confin^ himself to 
carrying it on in the usual course without undue 
speculation, ns a means of maintainingand advanc- 
ing the minor, those facts should have been alleged 
and a dcoroo claimed against the assets of the shop. 

This rule was also applied in 20 Bom 767.^ 
But apart from those two cases, and a Cal. 
cutta decision to which I shall refer later, 
I have not been able to find any decision in 
which the minor was the sole owner of the 
business at the date of tlie transaction. 
When the family owning the business con- 
sists of adult coparceners as well as minors, 
there is not much difficulty. It was held at 
a very early date in Taylor's Rep 279* that 
an ancestral trade descends ujwn the mem- 
bers of a joint Hindu family like any other 
property. From this followed the corollary 
that the manager could bind the other 
members by all acts necessarily incidental 
to and flowing out of the carrying on of 
that trade, because, as the learned author 
of Mayne's Hindu Law, Edn. lO, points out 
at p. 399, 

credit is the very essence of trade and theexlstonco 
of a busincse creates the necessity for borrowing 
and purebafiing oo credit. 


Tho reason for this has been put in 
various ways, but none of them nocossariiy 
applies when a minor is tho sole owner. TIius 


4 . ^38) AIR 1988 Nag 06 : 175 I C 149, Sad; 
fiheo Balajl v. Firm Hiralal Ramgopal. 

5. (*38) 26 AIR 1988 Nag 08 : 176 I C 494, Sad 
flboo Ualajl V. Shankar Govlnd. 

11 : 41 1 C 85 : 18 N L 

109. Jbit&bai y. Tojmal. 

Rampartab Bamrathrai 

Foolibai. 

Taylor s Rep279, Potumdossv. RamdboneDoi 


in 1 Bom n C R App 51® at p. 72 it was said 
that : 

Tho general Iwnefit of the undivided family is 
considered by Hindu law to bo paramount to any 
individual interest, and the recognition of a trade, 
as inhoritablo property, renders it necessary for tbo 
general benefit of tbo family that tho protection, 
which the Hindu law generally extends to the 
interests of a minor, should Lo so far trenched 
upon as to bind him by acts of the family manager 
necessary for the carrying on and consequent pre- 
servation of that family properly ; but that in- 
fringement is not to be carried beyond tho actual 
necessity of the case. 

This decision was given in the year 1SG3, 
and it will be seen that so f.ar from endors- 
ing the view tliat tho position is tho Siiino 
when tho minor is tho solo owner it is 
diametrically opposed to it. Tho ruling 
shows that the Hindu law disregards tho 
special interests of the minor in this class 
of case because it considers that the geuoral 
benofit of the undivided family is para- 
mount to any individual interest. The rule 
which tliat case laid down was that ; 

In cjirryiiig on such a trade, infant nu'ml>ers of 
the undivided family will bo l^und by all acts of 
tho manager, or tho adult iTiCinbers acting as 
m.anagers, which arc nucossurily incident to and 
flowing out of tho carrying on of that trade whe- 
ther it bo singly or with a copartner (p. 71). 

It will he observed that the word 
“manager” has been used, and that seems 
to have caused some confusion in later 
cases. In my opinion, the word used there 
means tho manager of an undivided Hindu 
family as ordinarily understood, that is to 
say, one of the adult members who has 
been invested with rights of management 
by the others. It does not mean the guar- 
dian of a minor. In fact there neither is 
nor can be a guardian of minor's property 
in an undivided Hindu family which has 
adult members. Tho manager is not the 
guardian and cannot be appointed as such 
under the law. This was decided by their 
Lordships of the Privy Council in 25 ALL 
•107** and was followed by the Nagpur Judi- 
cial Commissioner's Court in 12 N L R 12 “ 
at p. 15. In a Calcutta Full Bench of the 
year 1878, 3 Cal 738*^ at p. 741, the matter 
was put a little differently by Garth C. J. 
He said : 

On principle there ought not to be any difference 
between the nature of the liability of an infant 
admitted by contract into a partnership busiuoas 

9. (1862) 1 Bom H C R App 51, Ramlal v. 
Lakbmicband. 

10 . (’03) 25 All 407 : 30 I A 165 : 8 Bar 483 (P C), 
Gharibullah v. Khalak Singh. 

11 . (’15) 2 A IR 1915 Nag 52 : 32 I C 242 ; 12 
N L R 12, Asaram v. Ratansingh. 

12 . (’78) 8 Cal 738 ; 2 0 L R 440 (P B), Jojkisto 
Oowar V. Nittyanund Nundy. 
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and that of ono on whoso lohalf an ancestral trade 
is carried on by a manager. 

This was quoted with approval in a 
Bombay Full Bench by .Tenkins C. J., 20 
Bom ‘ at p. 213, and again by Batche- 
lor d. in 31 BoQi 72“ at p. 80 who said : 

If this reasoning is right, wc have taken what 
.appears to mo to 1'43 the really important step in 
tho case, that is, the step from the ordinary 
Hindu law as to a manager’s power of alienation 
to the law of partnership. 

Of course the loaroed Judge roali/icd that 
there was no true partnersliip and said so, 
but he thougiit that 

tho analogy between such a joint firm in its rela- 
tions with the outer world and an ordinary part- 
nership is in many respects very close. 

But in Mayno’s Hindu Law, Edii. lO, 
pp. 301 and .302, tho learned author states 
that after tlie passing of tho Partnerehip 
Act 

it would seem no longer correct to si%y that a 
joint family business has many of the incidents oi 
a partnership. 

But however that may be, tho reasoning 
in these decisions wouhj appear to l)e based 
on tlie assumption that there are adult co- 
parceners as well as minors in tho joint 
family. In the Calcutta Full Bench tho facts 
were these. Ono A. C. carried on business 
as a trader and liad dealings with tho plain- 
tiff 3 firm. He died leaving widows and two 
minor sons. After his deatli the ancestral 
business was carried on under tho manage- 
ment of the widow.s. But as tliey wore 
pardanashin they employed their son-in- 
law, H, to manage on their behalf, ii conti- 
nued tho dealings with tho plaintiff's firm 
until one of tho two brothers attained majo- 
rity. After that, tho major brother and n 
jointly managed tho business and still con- 
tinned the dealings with tho plaintiff's firm. 
In the course of those transactions the do- 
fondants became indebted to tho plaintiffs 
in the sum of Rs. iCO.-j-ii-.a. This debt re- 
latcd entirely to the transactions entered 
into after the father’s death. The learned 
Judges who decided the case drew no dis- 
tinction between the period when ii (who 
acted on behalf of the minor’s guardians, as 
here) was in sole managemont, and that 
when one of the brothers, after attaining 
majority, was also a manager. They ground, 
ed their decision entirely on this : 

On principlo thoro ought not to be any difference 
between the nature of the liability of an infant 
admitted by contract into a partnership buidness 
and that of one on whoso behalf an ancestral trade 
it carried oo by a maDager. 

13 . (’02) 20 Bom 206 : 8 Bom L R 738 (P^B) 

Sakrabbai v. Maganlal. ’ 

14 . (*10) 84 Bom 72 : 2 I 0 173 ; 11 Bom L R 258, 

RaghQnathji Tarachand v. Bank of Bombay. 


If there is no difference, then it is difli- 
cult to see where the Hindu law comes in,, 
and why the rule should be limited to an 
ancestral trade. It ought logically to apply 
to all minors, whether Hindu or not, and to 
all trades. The reasoning would appear to- 
be relevant only if there are adult members 
in management, and the reference to part- 
nerships confirms this; also the fact that 
the only three rulings relied on were cases 
in which the minor was not the sole owner. 
In a partnership eacli partner is part owner 
of the business in the same way as each 
member of a joint family is a co-owner of 
the family estate. He is not a more ser- 
vant or agent employed for a special pur- 
pose: and being an owner he has as much 
right to enjoy and use the joint projHjrty 
for his own benefit as any other co-owner. 
His powers are consequently wider than 
those of a guardian, or of a manager who 
holds entirely for another and lias no right 
to make any i)ersonaI use of the property. 
Therefore when there are adult coparceners 
in management the analogy becomes close. 
Bub it wears thin when there are none. Bub 
even if this analogy breaks down, as the 
learned author of Mayoe’s Hindu Law sug- 
gests, then there would api)oar to he oven 
less justification for ivssuining that rules 
which obtain in the one case must also ap- 
ply in the other. The only other cases whicli 
deal with minors who were tho solo owners 
of the business are 13 N L R lOO^ at p.lll 
and 20 Bom 767.^ Unfortunately, neither case 
furnishes any reason for extending rules 
which deal with families whore adults are 
in management to tho case of a minor who 
is tho solo owner of tlie business. They both 
assume that because tho Hindu law has laid 
down ono rule in tho ono case it follows that 
the same rule must also apply in tho other; 
a consequence wliich I do not think nccos- 
sarily follows. Jenkins C. J. extended this 
rule to tho case of a Hindu widow who bad 
succeeded to an ancestral business in 2G Bom 
206.’^ But I think that that can bo distin- 
guished, because a Hindu widow, though a 
limited owner, fully represents tho estate 
for tho time being, and it is her duty to 
preserve it and hand it on to tho raver- 
sionera after her death. 

Of course this is also tho duty of a guar- 
dian, or a manager of a minor's property. 
Bub that is a duty which every guardian 
owes to his ward whether tho latter is » 
Hindu or not. Thoro is nothing special to 
the Hindu law in it. 'What I am doing here 
is to try and discover some rule special to 
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Hindus and special only to ancesti'al busi- 
nesses. The only ground, as I see it, on 
which the earlier rulings can be extended 
to a case like the present is to say that the 
guardian of the minor is the manager of the 
estate in the same sense as an adult member 
of a family who is entrusted with powers of 
management ; and indeed this was the view 
of a Full Bench of the Judicial Commis- 
sioner’s Court in 22 n L R 5*^ at p. lO. The 
learned Judicial Commissioners were of opi- 
nion that their Lordships of the Privy Coun- 
cil had decided this in G M I A 393.'° With 
the utmost respect I do not think that that 
was so. It is true their Lordships called the 
guardian of the minor in that case (she was 
bis mother) a manager at p. 112, but at p. ill 
they made clear what tliey meant. They 
said ; 

Tbo plaint itself sajs she bad possession as guar- 
dian, that is, as managing in that chaructor; and 
on a review of the whole pleadings and docu- 
mentary evidence, and of the probabilities of the 
case, their Lordships think it a strained and untrue 
construction to assign any other character to her 
acts than that which the plaint ascribes to them. 

Of course a guardian of property is also a 
manager, but not the special kind of manager 
which the Hindu law envisages in the case 
of a joint Hindu family. Trevelyan in liis 
Law relating to Minors, Edition i, p. 139, 
describes the rights of a guardian of tbo 
property as follows ; 


Subject to tbo restriction on tho powers of testa- 
mentary guardian and of guardians of property 
appointed or declared by the Court, a guardian of 
property may do all acts which are reasonable and 
proper for tho realization, protection and bcnoQtof 
the property. 

The powers of a guardian are not co cstoDsive 
with those of a full owner, lie is a trustee with 
powers of management and occasionally enlarged 
by necessity. 

But this is general to all guardians. Ic is 
not special to Hindus. In my opinion this 
is all that their Lordships of tlie Privy 
Council meant by saying that the guardian 
was a manager. Of course there are special 
rules by wliich a Hindu minor is bound 
because of his personal law. Ho is subject 
to obligations and liabilities which do not 
necessarily apply to other minors. He is, for 
example, under a pious obligation to pay his 
father s antecedent debts out of the joint 
family property of which he was the part 
owner as a member of the coparcenary in 
the father’s lifetime, and of which he 
Ucomesjin the cas e put) tho sole owner by 

i920Nag81;y2IC121:22N I7B 
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16, (1854-57) 0 M I A 893 : 19 W B 81 F N • 5 
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survivorship after the father's deatl). He is 
also obliged to maintain certain females, and 
is under an ol)Hgation to marry oil liis 
sisters and so on. His guardian is entitled 
in these cases, and indeed bound, to dis- 
charge these obligations for him. The guar- 
dian is entitled to borrow money for these 
purposes and to bind the estate; and when 
there is no document binding the estate the 
creditors are, according to certain Indian 
decisions, entitled to recover on tlie ground 
that these purposes aro necessaries within 
the meaning of S. GS, Contract Act, whether 
that is n right view I do not stop to enquire 
in this case, but if it is, it is general to all 
ininors.and amounts to no more than saying 
that tho guardian of a minor’s estate is 
justiGed in making all reasonal)le and proper 
arrangements for meeting the minor’s obliga- 
tions; and more especially those whicli can 
1)8 enforced against him in a Court of law. 
It is not easy to see why a Uindu minor 
should ho treated differently in the class of 
case we are now considering, from any other 
minor similarly situated. Tho fundamental 
position is that an ancestral l)usincss is 
regarded as property under tlie Hindu law, 
which of course it is. The goods belonging 
to the business, its capital, its goodwill, 
and 80 forth, are looked upon as assets under 
any system of law. Why then should special 
rules which do not obtain in the case of other 
minors ho necessary in the case of Hindus? 

I realize that business is a special kind of 
property and that credit is usually necessary 
for running it, hut that obtains in the case 
of everybody, and it is not obvious why the 
guardian of a Hindu minor should be under 
any greater obligation to preserve this kind 
of property for his ward, or to run greater 
risks in connexion with it, than any other 
guardian. Whatever rules obtain here ought 
logically to apply to all guardians and to all 
wards. If the Hindu texts had enjoined 
these special rules that would be another 
matter, but here we are dealing with judge, 
made law; and that law springs out of rules 
which aro clearly necessary when there aro 
adult coparceners who are as much entitled 
to use and enjoy the property as owners for 
their own benoGt as are the minors. In their 
case a balance has to he struck between the 
rights of tho adult members (who own tho 
property), and of tho adult manager (whose 
powers are much wider than those of a 
guardian), on the ono hand, and the special 
measures which the law enjoins for the 
protection of minors, on the other. A similar 
conflict was ah*eady in evidence in the case 
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o{ partnerships, and the Courts very natu- 
rally applied the rules obtaining there to 
what they described as tlio peculiar kind of 
]nrtnership which obtains in the case of a 
lliudu trading family. For example in l 
Bom II C u App 51® at p. 7*2 Sauses, C. J. 
said: 

...taking into account tho intim.atc and fiduciary 
po.sltion of one partner towards a copartner, and 
tbe anxious protection aflorded by Hindu law to 
the interests of a minor, I think it safer, etc. 

But this conflict disappears the moment 
the minor becomes tho sole owner of the 
business. In that event, it is no longer 
necessary to weigh the rights and privileges 
of the adult member against tho protection 
afforded to the minor. All that 1ms to be 
considered then is tho interests of tlio 
minor in tho ordinary way. But that, as I 
see it, is not peculiar to Hindus, but obtains 
in the case of all minors. However, the dis- 
tinction has been drawn in tho cases cited. 
It does not appear to have been (luestionod 
and it is of long standing. Therefore on 
grounds of stare decisis .alone, I would liavo 
been disposed to follow those decisions. But 
that apart, tho Nagpur Full Bench binds 
us: and once it is accepted that tho guar, 
dian of a Hindu minor is the manager of 
his estate withiu tho special moaning of tliat 
expression under tho Hindu law. tlien tho 
rest follows. Tho matter is debatable. But 
in view of 13 N L U 109,® 22 N B U s'® and 
the very early Calcutta and Bombay deci- 
sions which have never been questioned, I 
am not disposed to take a different view, as 
that might affect transactions entered into 
on the faith of these rulings. This is espe- 
cially so as a recent Division Bench of this 
Court referred to some of these rulings with- 
out criticizm, 1038 N L j 875*' at p. 377. 

I have been at pains to examine tho posi- 
tion at length because on a previous occasion 
when, sitting alone, and again as a member 
of another Division Bench in another cose, 
I applied S. G8. Neither of those cases re- 
lated to a trading family, but a case of this 
kind would be covered by the wider rule 
enunciated there if those decisions lay down 
the law aright. I am anxious to make it 
clear that in this case I neither approve 
nor disapprove of those rulings; nor do I 
say that the result would not be the same 
in a similar case relating to a non-Hindu 
minor along the lines of 8. 68. All I decide 
hero is that whether tho case of a Hindu 
minor surviving to an ancestral business 
could or could not fall under s. G8, it cer- 

17. f80) 26 A I R 1939 Nag 88: IbO I O 741 : 1988 
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tainly falls under the other rule which is 
special to Hindus. The next question is 
wbetlier the acts of Laxminarayan fall 
within the purview of the rules I have 
been discussing. The learned Judge of the 
lower appellate Court holds that benefit to 
the estate has not been proved, and that 
the creditor made no enquiries. I do not 
think that those questions are relevant. It 
was held in 1 Bom H c R App 51® at p. 7i 
that: 

The power of a manager to carry on a family 
trade necessarily implies a power to pledge tbe pro- 
perty .and credit of the family for tho ordinary 
purposes of that trade. Third p,irties, in the ordi. 
nary course of bona fide dealings, should not be held 
bound to investigate tho status of the family re- 
presented the manager whilst dealing with him 
on the credit of the family property. Were such a 
power not implied, property in a family trade, 
which is recogni7>jd by Hindu law to bo a valuable 
inhcrilancc, would become practically valueless to 
the other members of an undivided family where- 
ever an infant was concerned, for no one would 
drwl with .a manager if tho minor were to be at 
liljcrty on coming of ago to cballengo as against 
third parlies the trade transactions which took 
place during bis minority. 

Tills was ondorsod by the Bombay Full 
Bench in 20 Bom 20G*® at p. 211 and by the 
Calcutta High Court in 5 Cal 702'® at p. 805. 
In Mayno’s Hindu Law, Kdn. 10 , p. 89G, it is 
said that 

an inbcrite<l business may involve quite as much 
risk as a now business and apparently there is no 
duty on the part of a manager to close down an 
ancestral business notwitbstanding itsovidontrisk. 
The clement of risk, incident in varying degree to 
all kinds of trade or business, is necesaaniy assumed 
by trading families. But a spocuiativo busine.ss, or 
one attended with unusual risk will bo l<oyund the 
powers of a managing mcinl<cr to start or continue. 

In 20 Bora 767^ at p. 770, the enquiry was 
limited to seeing wliethor tho acts wore 
"necessarily incidental to or flowing out of 
the carrying on of that trade." Tho same 
test was applied in 13 N L R 100° at p. ill, 
with tho added restriction quoted by Mayne, 
namely that the guardian must not travel 
beyond the carrying on of the business “in 
the usual course without undue specula- 
tion.” In my opinion, these authorities 
make it clear that so long as the business is 
carried on in the usual course, tliird parties 
are protected and are not put on enquiry. 
In tho present cose both Courts are agreed 
that the goods (gin stores and coal) were 
supplied in the usual course of business and 
were necessary for the running of the fac- 
tory. There is no suggestion that the goods 
supplied in tho year in question wore sup- 
plied on a n extravag ant scale or that there 

18. (’80) 6 Cal 702 : 6 0 L R 84, Bomola Dossoo v. 
Mobun Dossoo. 
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was any substantial difference between the 
quantities supplied in this and the previous 
years. In the circumstances I consider that 
the matter falls within the purview of the 
authorities quoted and that the minor is 
bound to make good the price out of his 
estate. The appeal succeeds. The decree of 
the lower appellate Court is reversed and 
that of the first Court restored. Costs here 
and in the lower appellate Court will be 
paid by the defendant-respondent. 

Stone C. J. — I have had the advantage 
of perusing the judgment of Bose J., and I 
agree with bis conclusion. I prefer, however, 
to say that the liability is created because 
the guardian's act was necessary for the 
proper conduct of an ancestral business. 
d.s./r.k. Appeal allowed. 
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Itajaram Koduram Nikhera — 
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V. 

Madhaorao Gangadharrao Chitnavis 
and a;ioiljcr— ^siKjndents Nos. 1 & 2. 

First Appeal No. 13 of 1938, Decided on 
8th December 1939, from decree of 3rd 
Addl, Dist. Judge, Nagpur, D/- 30th October 
1937. 


• (a) Contract — contract — Conlrac- 

tor contracdng to put up buxlding of parUctilar 
kind in j>Grticular woy and accordxng to plans — 
Buxlding owner appointing supervising engineer 

— CoUunon between contractor and super rising 
engineer — Building when completed proving to 
be so grossly defective as to necessitate demolition 

— Joint decree for damages held could be passed 
against contractor and engineer — Measure of 
damages stated, 

A buildiog contractor contracted to put up a 
building of particular kind in a particular way and 
according to plons. Tho building owner appointed 
a Buporvifiing engineer. There was collusion between 
the contractor and the supervising eugineer. When 
the building was nearly complete it proved to be so 
defective and out of level as to make it necessary 
to pull It down : 

Held that thcowner was entitled when there was 
either euch gross incompetence or gross negligence 
or gross dishonesty to put an end to the whole con- 
tract; and this apart from any special clause in it. 

[P 113 C 2; P 114 C 1] 
Held further that a joint decree against tbecon- 
tractor and tho engineer could bo passed even when 
the liability of one was in contract and that of the 
other in tort and even though tho connexion be- 
tween tho owner and tho one was a direct one while 
that between the owner and the other was indirect. 

1/ 11 , t. [PUS Cl) 

Held also that the measure of compensation was 

the loss which tho owner would soQer in erecting 

a structure of the kind for which he badcontraoted. 

IP 116 0 1] 


(b) Contract — Duildvig contract — Passing of 
running bills — Effect, 

Passing of running bills by supervising engineer 
does not preclude the building owner from chal- 
lenging the work done. (P 112 0 2) 

J. Sen — for Appellant. 

M, li, Bobde and aV. T, Mangalmurli — 

for Rospoudeuls 1 and 2. respectively. 

Judgment * v + 

We are thus here concerned on any view 
with a bad building and tho (luestion is : 
What is the proper reoiedy ? Tho building 
owner says that ho does not want it at 
all. It is of no uso to liim; it cannot bo 
put right; it has to bo removed. Tho con- 
tractor says that ho is agreeable to i)ull it 
down and to rebuild it. Altoru.itively ho 
says if it is not pulled down it can bo put 
right by lifting it in various ways so as to 
rectify the errors. Tho lower Court has in 
fact found that the right way to treat this 
matter is to consider how much tlio build- 
ing owner has paid. Certain of those pay- 
ments are referable to another piece of work 
and to a part of the present work that can 
be dissociated from the bad building. Tbero- 
fore one deducts the sums referable to the 
work that has been properly done from the 
total payments made i the balance shows 
how much has been paid on account of this 
bad building. That is treated as money that 
is paid for nothing because this building 
has got to be removed; and accordingly the 
lower Court has given a decree for Rupees 
10 ,ii 6 -l- 2.0 and the contractor has been per- 
niitted to take this material away. As tho 
lower Court has found collusion between 
defendant i and defendant 2 it has given a 
joint decree against them. What we have 
now to consider is : (l) whether this is the 
proper measure of damage ; (2) whether 
there should be a joint decree. 

To consider the second question first : 
This is a case where, so far as the contractor 
is concerned, be is responsible to the build- 
ing owner in contract. His contract was to 
put up a building of a particular kind in a 
particular way. He contracted to build 
according to plans. Those plans show a 
square and level building. If be delivers a 
building that is out of level so grossly as to 
make it useless or so unsightly as to make 
it necessary to pull it down then of course 
ho has broken his contract. If the building 
owner chooses to throw up the contract — 
and that we consider is the position be takes 
up here — then this is a case where it is 
argued nothing has been done under the 
contract of any value so that the contractor 
is not entitled to sue on a quantum meruit. 
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adlI the building owner has paid so many 
thousiiuds of rupees for nothing. If this 
suit were laid in contract — or it may be in 
quasi contract — for money paid for no con- 
sideration the building owner it is urged 
would be entitled to get back his money. 
The contractor is liable for negligence also. 
As against the supervising engineer the 
building owner can sue him in contract or 
in tort for negligence, and tlie measure of 
damage would bo again what the building 
owner suffered. In a^-ccent case which came 
up to the Privy Council from Australia. 

A C 95.* their Lordships had to consi- 
der a mucli more dillicult case where A 
sues B and C as a consequence of an injury 
that A sustained following upon the pur- 
chase from B of a defective article manu- 
factured by Between a and B there was 


privity of contract and no negligence on the 
part of B because B was not aware of the 
defect which was latent. Between a and C 
there was no privity of contract but there 
wag negligence in the manufacture of tlio 
article. The main question was : Was c 
liable, that is to say for negligence in manu- 
facture, and could a decree be given against 
both B and c for the damage suffered ? It 
was decided that it could, the decree being 
against B in contract and against C for neg- 
ligence ; and the decree was in the same 
form as the present decree is and would 
result in each being liable : if one was pro- 
ceeded against wholly he would have his 
remedy for contribution against the other. 
These latter points were not decided in that 
case but they would follow directly from 
the granting of a joint decree against both. 

We have now to consider the damages. 
What is the measure of damage in this 
somewhat unusual case where a building 
has been put up and nearly completed and 
yet proves so defective that there is a mass 
of evidence to the effect tliat it should be 
pulled down ? The contractor has pressed 
us with the view that this is a case where 
the building owner should recover only 
nominal damages, alternatively only 10 per 
cent, the retention money. The latter point 
IS founded on the contract. Wo do not pro- 
pose to examine it because we do not think 
that there is much weight in that branch of 
the argument. The retention money was 
not intended to cover defects going to the 
•whole root of the contract but only to guard 
against the pos sibility of the building owner 

(1986) 1936 A086: 105 LJ PC6' 154 L T Ifl- 


having to complete the work even though 
he had paid the running bills relying on the 
supervising engineer’s signature. The point 
has also been made that this is a case where 
a supervising engineer has given progress 
certihcates which are final. There is nothing, 
we think, in this point. Progress certi 6 cates' 
have not been given. Running bills have 
been passed but such passing does not pre- 
clude the building owner from challenging 
tlie work done. 

The other point is a little more difficult. 
Hero one has a building owner appointing 
a supervising engineer. The supervising 
engineer so acts that the builder spends 
thousands of rupees in part payment for a 
building wliich will, as the supervising 
engineer should well know, have to be 
pulled down. It is said that an engineer is 
employed ius agent ; agent’s knowledge is 
principal’s knowledge ; the engineer knew 
the defects, therefore the principal knew : 
the principal stood by, and now he cannot 
recover. A somewliat more complicated case 
was considered in (1892) 2 Q b D 494.- That 
Nvas more complicated because in that par- 
ticular case it was not a building owner 
who was suing a contractor but a building 
owner suing a surety who bad assured the 
true performance of the building contract. 
It was a case where the building contract 
provided that the engineer’s certificate 
should be final and the engineer had given 
his certiGcato. The jury in an action between 
the building owner and the builder bad hold 
that it was fraudvilontly obtained and con- 
sequently not effective. Then the building 
owner, having been unable to got satisfac- 
tion from the contractor, sued the surety 
and the surety said : 

I am not liable bocanso you (buildioR owner) 
had a supervising engineer who allowed things to 
be done for which you are now bolding mo res- 
ponsible. 

It came before the Court of appeal, and 

Bowen L. J. (at p. 509) observed as follows : 

The doctrine of Jaw on this subject established 
in (1819-21) 8 Cl F 626,3 and probably before the 
case, and expounded by subsoquont authorities, 
particularly in (1854) 1 Kay 280,* and other cases 
referred to in (1890) 22 Q B D 394,* is this: more 
omission on the part of the employer, moro p.assivo 
acquiescence in acts which are improporon the part 

of the employer will not release the surety. 

2. (1892) 2 g B D 494 : 02 L J Q B 66 : 4 R 7: 07 
L T 639 : 41 W R 19 ; 57 J P 85, Mayor & Co. of 
Kingston-upon-Huli v. Harding. 

3- (1819-21) a ClAF 626 : 10 BlighGie.M’Taggart 
V, Waston. 

4 . (1864) 1 Kay 280 : 2 Eq 280 : 28 L J Ch 434 : 

2 W R 213, Dawson v. Jjawes. 

5. (1890) 22 Qi B D 894 : 68 L J Q B 246 : GO L T 
4.56 : 53 J P 871, Mayor of Durham v. Fowler. 
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It is apparent from Lord Esher’s judgment 
in the same case that the fact that the surety 
was there being sued caused the Court the 
only trouble that they had. Had the builder 
,been sued, it would have been a clear case. 
'In any event, it is clear from these decisions 
that a joint decree against two persons is 
possible even when the liability clone is in 
contract, and that of the other in tort 
.and even though the connexion between 
Itbe plaintiH and the one is a direct one 
while that between the plaintiff and the 
othei is indirect. We have therefore no 
difficulty in holding that a joint decree 
against the two defendants is possible and 
that it should be passed in this case. The 
defence which might otherwise have been 
available to the contractor, namely that as 
the building was passed by the plaintiff’s 
export and agent up to the stage it lias now 
reached it must be accepted as fur as it goes, 
cannot bo raised once it is found that the 
supervising engineer and the contractor 
were in collusion. We do not say that this 
defence would have been legally sound had 
the facts boon otherwise. But as the point 
was argued, all we say is that the question 
does not arise in this case. 


VSe now have to assess the damages and 
we think that the principle on which this 
should be done is to bo found in the Aineri- 
can Law Institute's Rostatoment of the Law, 
Contracts p. 574 to 577. Dealing with tlie 
question of damages in the case of construc- 
'tion contracts, the learned authors state : 


rbo purpose of money damages is to put th 

injured party Iq as good a position as that in whici 

full performance would have put him- but thi 

does not mean that he is to be put in the sam 

physical position. Satisfaction for bis harm i 

made either by giving him a sum of money suffi 

cient to produce the physical product contract 

for or by giving him the exchange value that tha 

produce would have had if it had been constructe- 

Sometimes defects in a completed structur 

cannot be physically remedied without tearin, 

down and rebuilding at a cost that would b 

unreasonable. The law does no 

SS to 'no^sured by a methc 

requiring such economic waste. 


Wo think that that accurately states the 

law which obtains, or which should obtain, 

hero. The example given to iUustrate the 
rule is this ; 


-^50 000^'“"^^ construct a school house for B to 
and’SuiWto?l foundations sini 


The first question therefore is to see 
whether the building must be pulled down 
and started afresh or whether rectification 
is possible. On this tlie defendant’s experts 
state that rectification is possible and that 
it cau be done at comparatively small cost. 
The plaintiff’s export thinks that rectifica- 
tion is not possible if wliat is required is a 
reasonably satisfying building for the price 
paid. We think that Ditchliurn, P. w. G, has 
better qualifications and much wider ex- 
perience than the defendants' exports. It 
does not appear from the evidence of tha 
latter that they have over seen rectifications 
of this nature carried out or that tlioy liave 
ever done it themselves. As we liavo to 
choose between these two sets of opinions 
we prefer that of Ditchburn. This is parti- 
cularly so as, though extraordinary feats of 
engineering are possible given the requisite 
knowledge, skill and iiiacliiuery, we do not 
think they would be available in a place 
like Nagpur wliero constructional ability is 
not of a liigh order and whore anything out 
of the ordin.ary is not often attempted. One 
has only to look to the results produced in 
this case by persons who are said to have 
qualifications which, judging from their own 
and their counsel’s statements, as well as 
from the liigb prices charged and paid for 
their work, are regarded as extremely high 
in this locality. If this is the sort of state 
these local exports can got a building into, 
one trembles to think what would liappen 
to auy difficult and complicated engineering 
feat entrusted to their care. It is true the 
contractor has offered to do the rectification 
himself but seeing the work he has already 
done it is not surprising that the plaintiff 
is not prepared to entrust anything more 
to his hands. 

The contractor hag, as a matter of fact, 
offered to pull the whole thing down to the 
plinth level and start afresh from there 
without extra charge, and has undertaken 
to rebuild, using the old materials, to the 
satisfaction of any engineer the plaintiff 
chooses to name : a fair offer enough bub 
not one which wo can force the plaintiff to 
accept. In the first place, Ditchburn says 
this would not be satisfactory: the materials 
would be second-hand and the result in a 
measure patch-work. Wo agree with the 
lower Court that the plaintiff who has agreed 
to pay high rates for a really first class 
building should not have one which, at the 
best, would not be in that class, foisted upon 
him. But also as a matter of law the plain- 
tiff is entitled, when there is either such 
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gross incompetence, or gross negligence or 
gross dishonesty, it does not matter ■which, 
as here, to put an end to the whole contract: 
and this apart from any special clause in it. 
If we were to compel the plaintifif to accept 
the contractor’s offer it would mean that 
we are depriving him of a right to which ho 
is legally entitled. Moreover, as the lower 
Court remarks, the plaintiff has already 
afforded the defendants this opportunity by 
his letters, Ex. l (D.7) and Ex. (P-7). They did 
nothing about it, so bo was fully justihed in 
putting an end to the contract altogether. 
We are consequently of opinion that recti, 
fication is not the right remedy in this case. 

As regards damages, the plaintiff wanted 
a first class building at a certain price. He 
is entitled therefore to be put as nearly as 
may be in the same position os ho would 
have been in if things had been rightly 
and properly done. The lower Court holds 
in para. 22 of its judgment that the plaintiff 
has paid the contractor Rs. 17,030-16.0 and 
has supplied him with materials worth 
Rs. 424.11.0. That is to say the plaintiff has 
up to date, according to the lower Court, in- 
vested a sum of Rb. 17,401.10-0 in this build- 
ing. For this money ho has obtained what 
he has descril>ed as blocks A. B and C in 
his plaint. Of these, there is no complaint 
about blocks A and G except in a small 
matter which according to the lower Court 
cau be set right at a cost of Rupees 10 . We 
have therefore to deduct the sum spent on 
blocks A and C before we can arrive at any 
conclusion respecting block B. The lower 
Court B figures are based on the statement in 
the plaint and its schedule. But they are not 
accepted by the contractor. He states in 
para. 9 of bis written statement that the 
payment towards the works in dispute totals 
only^. 16,780-16-0 and not the Rs. 17,461-10.0 
mentioned in the plaint. The contractor’s 
figures appear to be based on the plaintiff’s 
measurement book, Ex. (p.6). This shows 
that the following sums were passed for 
payment on the dates shown against them 
below: 

Rs. 1880.2.0 

2®-®-82 Rs. 8957-18.9 

4000-6-0 

26-7-82 R0. 2487.g.8 


Add as per Bohedole 
to the plaiot. 


12,284-16-0 
Rs. 4,800-0-0 


Total 


Rs. 16,784-16.0 


There is a small difference oriis. 4 , which 
we can ignore; it is probably a misprint. 


But though these seem to have been th& 
sums passed for payment we find that the 
sums actually paid were those given in the- 
plaint. The plaintiff’s cashier, p. w. 4 , speak, 
ing from the plaintiff’s account books, statee 
that he himself made the payments and. 
that they were as follows : 


25- 5-82 
11-7-82 

26- 7.82 
19-8-32 
27.8-82 


Rs. 4209-18.9 
Rs. 4009.6.0 
Rs. 2487-9-3 
Rs. 500-0.0 
Rs. 4ooaoo. 


These add up to the plaintiff’s figure. The 
defendants have not shown us any accounts 
on their side, nor have they called for any. 
receipts; consequently, we see no reason to 
disbelieve P. w. 4 and the plaintiff’s books, 
especially as the lower Court has accepted 
the plaintiff’s figure. We therefore hold that 


the sums actually paid to the contractor to- 
talled RS. 17,037-3-6. 


The next dispute is about Rs. 424-11-0, the 
cost of materials supplied. The defendant’s 
case is tlmt only Rupees 85-8-0 is properly 
chargeable to this head and he complains 
that the ])laintiff has included au item of 
Rs. . 3 . 39 . 3.0 twice over in the schedule to his 
plaint. 'J'lio scliedulo shows that on 23rd 
March 1932 Rs. 2122.5-0 was actually duo to 
the contractor but ho was only paid Rupees 
1830.2-0 because a sum of Rupees 80-3-0 was 
deducted on account of materials supplied. 
A similar deduction was made on 25th May 
1932 in respect of a sum of Rs. 250. The 
two together total Rs. 830-3-0. Wo do not 
think there is anything in this connexion. 
Had we been considering the sum properly 
payable to the contractor on the basis of 
sound work of course he would have been 
right. The plaintiff would not have boon 
entitled to charge this over again. But we 
are not now considering what the contractor 
ought to get but what damages the two 
defendants should pay to the plaintiff. We 
cannot arrive at that figure without know- 
ing how much the plaintiff has actually put 
into this building: not what ho would have 
had to pay if it had boon properly constrno- 
ted, but how much ho hod actually sponb. 
This sum totals up to Rs. 17,461-10-0 which 
the lower Court has accepted. 

We have next to seo how much of this 
wont into blocks A and O. Tho figure given 
by the plaintiff in his plaint is Rs. 4140-10.9. 
The contractor's figure is ns. 7845.14-0. Wo 
have to choose between the two. Tho lower 
Court has accepted the contractor's figure 
and the cross- objection and the revision 
which we have dismissed relate to Rs. 1000 
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oufc of this. The balance was apparently not 
questioned in either of these two proceed, 
ings. But however that may be, the lower 
Court points out that when the contractor 
questioned the plaintiff’s figure and gave one 
of bis own the plaintiff chose to reply, and 
though he questioned other portions of the 
paragraph in the written statement (namely 
para. 9) be did not question the accuracy of 
the contractor’s figures on this point. Had 
he not replied the question would have been 
in issue but as he chose to file long and 
elaborate replies to practically every state- 
ment made, the matter assumes a different 
aspect. In these circumstances, and bearing 
in mind that the cross-objection and the 
revision have already been dismissed, we 
think it right, as the lower Court did, to 
adhere to the contractor’s figure of Rupees 
7345-11.0. When we deduct this from the 


total of Rs. 17,401-10-0 wo find that Rupees 
10,115-12-0 is the sum exjiended over block B. 
The question now is how much of this should 
be returned to the plaintiff. 

We have already decided that roctifica- 
tion would not lx? the right remedy in this 
case. Wo agree with the plaintiff’s export 
Ditchburn that the building will have to bo 
pulled down, but wo are of opinion that tho 
foundations will still bo serviceable— in fact 
they will bo all tho bettor for having an 
opi>ortuuity to settle. Nobody has made any 
complaint about them, either as regards tho 
quality of tho materials used or tho manner 
in which they have been laid. Tho rein- 
forced concrete coping with which these 
foundations are finished off will of course 
have to be removed in order to enable the 
underneath to be properly levelled but up 
to that point we think tho building must bo 
regarded as sound and serviceable. Ex. P-c, 
which contains particulars of the first run-’ 
mng bill, shows that it was paid for work 
up to the plinth stage. Tho total of tho work 
done up to that stage was Rs. 2122-5-0 and 
deducting Rs. 80-3.0, the value of the mato- 
nals supplied by tho plaintiff, we get a figure 
of Rs. 20-12-2.0 chargeable to that head. But 
out of this will have to bo deducted the value 
of the materials which wore used for the 
rein orced coping on top of the foundations. 
\\o havo not been shown anyevidencoabont 
this by either side and tho matter is not of 
much imi>ortanw any way, but as far as wo 
can make out from tho first running bill. 
Items n and 7 relate to this head, and the 
amount referable to tliese items is the differ- 
ence between ns. 1852-6-0 which seems to be 
a running total at the end of item 7 and tho 


Rs. 1675-8-0 which beads Col. 6. That is to 
say the total is Rs. 176-13.0. That makes the 
total properly debitable to the foundations 
as Rs. 1865.5-0 (that is to say, Rs. 2042-2-0 
less Rs. 176-13-0). This figure must be de- 
ducted from the Rs. 10,115-12-3 awarded by 
the lower Court. That loaves a sum of 
Rs. 8250-7-3. 

The next question is whether any of the 
materials used in other parts of tho building 
will still be soiwiceablo to tho plaintiff for a 
new building. Ditchburn says that it will 
not be fair to saddle him with these used 
materials. Wo agree that so far as tlie hulk 
of them is concerned, that would not bo right, 
but no complaint has been made about eitliei' 
the quality or the workmanship of tho wood- 
work and it seems to us that most of it will 
still be serviceable. Wo tliink therefore that 
the door frames and shutters and tho window 
frames and the skylight frames as also tho 
wooden beams and trusses whicii support 
the roof of tlie upper storey should be ro- 
used and their cost as charged in these bills, 
less 20 per cent, for deterioration and tho 
rough state in which they will now neces- 
sarily be, should bo deducted. Woalso think 
that the iron girders can bo used again and 
tliat in their ease also their cost as charged 
to tho plaintiff less 20 per cent, should bo 
deducted. That means that tho decree of tho 
lower Court will be modified by substituting 
for the figure of Rs. 10.378-10.0 the figure 
which will now be obtained by deducting 
from Rs. 8250-7-3 the value as charged in tho 
running bills of the door frames and sliut- 
ters, the window frames and skylight frames 
and tho iron girders, as also the wooden 
beams and trusses which support the roof 
of the upper storey, less 20 per cent. There 
will also be added to the decree a clause 
directing defendant i to restore to the plain- 
tiff within the two months allowed tho door 
frames, shutters, girders etc., which wo 
have mentioned above, and of which a list 
will bo given later, in good and serviceabie 
condition for re-use. with a right to tho 
plaintiff to apply to tliis Court to amend the 
decree in respect of any such material as is 
returned in an unserviceable condition. This 
latter part of tho case was not argued bo- 
fore us as wo cut counsel short on tho 
extent of the damages to be allowed until 
wo had decided the principlo along which 
they should be awarded. Tho parties will 
thereforo now filo an agreed list, if that is 
possible, of tho materials wo havo specified 
abovo and tho cost dobitablo to them in 
accordance with tho running bills. If they 
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are unable to agree each will file his own 
list and wo will determine the point. The 
20 per cent, will be deducted by us and this 
list or these lists should not show the 
deduction. 

The costs of this appeal and those in the 
Court below will be according to success 
and failure. A fresh period of two months 
from the date of the decree will now be 
fixed. The following clause in the lower 
Court's decree will also bo modified : “and 
restore the ground to the same position 
in which it was before the construction 
of the building” will now road as “and 
restore the ground to the same position 
in which it was before the construction 
of the building with the exception of 
the foundations after removal of the rein, 
forced cement coping. That will remain.” 
We add that we have not overlooked the 
fact that ordinarily the plaintiff would also 
be entitled, after all these matters have 
been taken into account, to tiie difference 
between the price which he would have had 
to pay if the building had been properly 
constructed and that which ho will be 
obliged to pay for the ro-construction if the 
latter exceeds the former. But hero the 
plaintiff's own case is that tlio prices agreed 
were high and that the market rates were 
much lower. It follows the plaintiff will 
not, on his own showing, now have to pay 
as much for the re-construction as he would 
have had to pay under the original agree- 
ment. Consequently, he is not entitled to 
anything along these lines and so we need 
not consider exactly what it will cost him 
to re-build. Wo also add that we have not 
overlooked the fact that the 20 per cent, 
rebate which we have allowed to the plain, 
tiff on the price of such of the materials 
03 in our opinion will still be service- 
able, bits the contractor; also that ho gets 
the benefit of whatever materials he re- 
moves; and that at the first blush this 
would appear to overlook the supervising 
engineer. But really it does not. 

The liability, as we have pointed out. is 
joint and several and the measure of com- 
pensation is the loss which the plaintiff 
will suffer in erecting a structure of the 
kind for which he had oontraoted. This is a 
matter which is independent of personalities 
and 80 whoever is responsible in law for 
this loss must suffer a decree to be pissed 
against him for the full amount. If there is 
inequality as between the defendants inter 
so that is a matter which they will have to 
settle between themselves. So far as the 


plaintiff is concerned there is only one 
standard. We may add that at first we had 
thought of directing that the decree be exe- 
cuted in the first instance against the con- 
tractor and then against the supervising 
engineer only for such balance as was irre- 
coverable from his co-defendant. But in 
view of the unfounded attacks made on the 
plaintiff by defendant 2 , which were per- 
sisted in in this Court in spite of warning, 
we see no reason why we should, in the 
exercise of our discretion, discriminate be- 
tween the two. In the eye of the law they 
are both jointly and severally liable and we 
think that the law should be allowed to 
follow its normal course. 

d.s./r.k. Decree modified. 
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widow D who remarries, the power of C to adopt 
is revived and she can validly adopt n son to her 
deceased husband A : 19.38 N L J 47C=A I R 1939 
Nag 47=180 I C 792, liEVEIiSED : Case law 
discussed. [P 118 C 1 ; P 122 0 1) 

R. N. Padhye, R. W. Fulay and N. K. Ranerji 

— for Appellant. 

B, B. Mandlekar — for Respondent 2. 

Judgment. — This appeal raises a point 
of difficulty in the Hindu law of adoption. 
Nearly the whole of this difficulty arises 
out in 12 Pat G12,* a decision of the Judicial 
Committee that marked a reorientation, if 
not a definite departure, relating to the 
factors which have to be considered in de- 
termining whether an adoption can be made 
by a widow. The logical difficulty mainly 
flows from the consideration that the prin- 
ciple laid down seems to point in ono direo- 
tion whereas certain excerpts from earlier 
decisions extracted and cited with what 
appear to be approval seem to point in an- 
1. ('83) 20 A I R 1933 P O 166 : 143 I O 441 : 12 
Pat 642 : 60 I A 242 (P 0), Amarondra Maosiogh 
V. Sanatan Slogh. 
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other direction. For the sake of lucidity, we 
have invented a word and we shall through- 
out, so far as possible, use the same letters 
to describe the following persons : 

A = C 

I 

E” 

B= D 

i I 

E E‘ 

A is the deceased grandfather. B is the 
deceased father, c is the widow of the 
grandfather termed throughout this judg- 
ment the "grandwidow.” D is the father’s 
widow, termed the “widow.” E, E’, E” are 
the sons natural-born, adopted by widow, 
adopted by grandwidow respectively. The 
facts which it is necessary to state before 
the point can be formulated are as follows: 
A certain Hindu undivided family included 
the following members : 

GRIN.UI 

I 

Girjabai=Bhinajl (d. 1912)=Gopibai (d.l927) 


Pieabal Laxmi^Koodla Dattu 
I (d. 1918) (remarried (deft, adopted 

I I 4 moDtbs after 1021 by 

Vitbal Kesbeo huebaod's death) Gonibai.) 
(P.3) (P.4) 

The appellant is defendant 2 , a purchaser 
of property, parcel of the ancestral property, 
from Dattu (or Dattoo) defendant 1 and 
respondent 5 . Plaintiffs 1 and 2 are pur- 
chasers of the suit property from plaintiffs 3 
and 4 . In essence therefore this is a contest 
between stranger purchasers of items of 
joint family property. One says that Dattu 
is entitled, the others say that Vithal and 
Kesheo are entitled. That dispute in turn 
depends on whether Dattu was effectively 
adopted by Gopibai and that depends on 
whether a’b grandwidow C can adopt a son 
to A when A had a son B who died leaving 
widow D who remarried. It is to be assum- 
ed that at the date of adoption B was dead 
and that at that date D had passed out of 
the family by remarriage so that it was, for 
all purposes of adoption in that family, as 
if she were dead. Thus, admittedly, the ques- 
tion can be narrowed down to this: Can 
the grandwidow adopt to A after a has had 
a son B who has married, granted B and his 
wife are dead? It may be said at once that 
tbore 18 a mass of autboriby supportiog a 
negative answer. A negative answer has 
been given by the learned Judge from whose 
decision this Letters Patent appeal has been 
brought. The lower appellate (Jourt took 
the same view and the trial Court arrived 


at the same result but by a line of thought, 
no longer valid, which may be called the 
old view. 

It is as well to observe, however, that the 
spiritual aspect had been referred to in cases 
long before 12 Pat C42.* It is only necessary 
to refer to the observations of the Judicial 
Committee in 3 i A 134 ^ made as long ago 
as 1876. The old view was this : The power 
to adopt was a power relating to pro|)erty 
and is lost onco the power over property is 
lost and that power, in so far as it consists 
in the widow’s ixiwer by adoption to vest 
property in an adopted son, is lost once it 
is acquired by another. The principle estab- 
lished by 12 Pat 642^ is that adoption in 
essence is not an economic but a religious 
act having for its primary purj)os 0 the arti- 
flcial creation of a son who can, as a real 
son, offer those oblations necessary for tho 
future well being of the fictional father. One 
would think that as a logical consequence the 
question whether C could or could not adopt 
to A would depend solely on whether there 
was or could be anyone other than C who 
could adopt to A. If there is no one olse and 
if A has no sou one would have thought 
that the religious duty or right or power 
(whichever way one cares to express it) 
would fall upon or be possessed by C and it 
would not make the slightest difference that 
sometime before D (now dead) bad the power 
to adopt to B. The religious need is a son. 
It is a need divorced from property. Paupers 
have souls and souls need prayers. Tliat is the 
fundamental conception. Prayers must be by 
the living. The living are the more efficacious 
the nearer they are, and the nearest is the 
sou, natural-born or adopted makes no 
difference. But, aping nature, the power to 
give a son, actual or fictional, is restricted to 
a class. There is no need for a grandwidow 
to adopt to her dead husband if there is a 
widow to adopt to her dead husband. Obvi- 
ously there is no need for a grandwidow to 
adopt at all, if her dead husband has left a 
son, while the son is living. The purpose of 
adoption has not arisen. 

All this follows directly from the reason- 
ing in and the thoughts underlying 12 Pat 
642.^ But what happens if in fact there is 
neither son nor grandson, the son being 
dead and his widow not being enceinte, and 
the grandwidow C wants to adopt to her 
husband and the widow D does not want to 
adopt to her husband? The conflict between 

2. (’76) 1 Mad 69 : 3 I A 164 : 26 W R 291 : 

8 683 (P 0), Bri Virada Pratapa Deo v. Sri 

Biozo Kishoro Datta Deo. 



118 Nagpur 

religious and property considerations is at 
once brought out. From a religious point of 
view, c ought to be able to protect her de. 
ceased husband from the irreligious D but 
it is admitted (as it must be on the cases as 
they stand) that o cannot adopt while D is 
alive and able, though not willing, to adopt. 
But it has been very strenuously argued 
that different considerations apply if d is 
dead either actually or, for this purpose, in 
the eye of the law, e. g., by remarrying into 
another family. We say at once that all the 
logic seems to be with Mr. Padhye who so 
argues. The difficulty is that so much autho- 
rity seems to be the other way. The case 
mainly relied on by Mr. Padhye was the 
Privy Council decision in 69 Bom SGO^ at 
p. 3G4. Using the letters already employed 
the relationships there were : 

A = C 

I 1 

1 E*' 

B = D 

E was adopted after B and D had gone 
into another family by the adoption of B 
(^o was at the time married : see 59 Bora 
360*). The Judicial (^mmitteo, following 
12 Pat 642,* held that c could adopt e” after 
B 8 adoption into another family because 
the power of a widow to adopt docs not depend 
upon the question of vesting or divesting of the 
estate. The purpose of an adoption is to secure the 
continuance of the line, and when the natural son 
has left no son to continue the Jiue, nor a widow to 
provide for its continuance by adoption, his mother 
can make a valid adoption to her deceased husband, 
although the estate is not vested in her. 

lo 31 N L R Sup 180* at p. 189 it is pointed 
out that 12 Pat 642* refers to the doctrine 
of Hindu law that the husband and wife 
are one and that in the widow half of the 
husband survives. Therefore so long as she 
survives the son is not wholly dead and she 
alone can adopt and the grandwidow cannot 
TO regarded os sonless and cannot adopt. 
Bub when the widow dies actually or notion- 
ally the grandwidow’s right revives. As the 
l6&rD6u Judgos tboro sfty \ 

widow without 

adoption that the mother (the grandwidow of our 
A "to ad„7t 

On the other hand PoUook J., in 17 n l J 
57 followed the dictum in 20 Bom at. 

3. (’86) 22 A 1 R 1985 P 0 06: 165 I 0 4'98- 69 

fangiL®°= ^ Vijaysiogi?v''’ih,®" 

^ ^“8 65: 162 10 571- 81 

?.muo“ ^“if V. Mt. 

Vl'l a. I ° >7 

BhimrJ?” ‘ Bo” L B 316,R.mk,id.na 
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p. 532 which was quoted without apparent 
disapproval (Pollock J. says with approval) 
in 12 Pat 642*; 

^ '®^’***« ** and s son 

and that son dies leaving natural born or adopted 

buthisownwidowtocon- 
tmue the lino by means of adoption, the power of 
the former widow is extinguished and can never 
aitcrwards be revived. 

That dictum is expressly based on the 
reasoning of Lord Kingsdown in 10 M I a 
279. If page 531 of 26 Bom 526® is read (and it 
18 the page examining what was decided in 
10 M I A 279') it will bo seen that the whole 
problem is being considered in the light of 
what we have called the old view— power 
depending on property. Thus the learned 

udge explains Lord Kingsdown’s second 
illustration: 

According to it. again, where a Hindu dies leav- 
lug a widow and a son. and that son dies leaving 
nis widow and a son, tho power of adoption of the 
former widow is “at au end“ tho moment tho 
estate passes to tho graodsoQ. 

UIusfcratioD 3 also relied on entirely turn* 
ed on the conception of a vested estate. 
M Bom L R 599® is exactly the present case. 

1 urporting to follow 12 rat 642* a Bench of 
the Bombay High Court held that the adop- 
tion was invalid. The passage relied on at 
pago 603 (from 60 I A 242* at p. 256) will be 
seen on examination to lay down that the 
grandwidow s jiower is gone. It leaves open 
whether it can ever revive. It does however 
clearly and in express terms differentiate 
between the case where there is a son (power 
of grandwidow suspended reviving on son’s 
death) and where there is a grandson or 
wn 8 widow (power of grandwidow gone). 

In ILR (1939) Nag 88® at p. 98, a Bench deci- 
Bion of this High Court to which one of us 
was a party, it was observed : 

Auy limit to tho widow’s power of adoption that 
may bo laid down to avoid practical difficulties 
would in its nature bo arbitrary. It is tberoforo 
adv sablo to leave it to tho Logislaturo to amend 
the law. In the meantime the limit indicated in 
12 Pat 6421 may bo regarded as tho only limit. 

In 41 Mad 855,*® a case wo shall have to 
return to when examining 12 Pat 042,* the 
relationships were : 

A := 0 

I = 

7* (1868.66) 10 M I A 279: 8 W R 16 (P 0), 
BhooboD Moyeo Dobia v. Rim Kishoro. 

8 . ('SS) 26 A I R 1938 Bom 20: 178 I 0 86: 39 
Bom L R 599, Ramofaandra v. Murlidbar. 

^^8 428 : 179 I 0 82 : I L R 
(1989) Nag 88, Mt. Draupodi v. Vlkram. 
lOa (*18) 6 AIR 1918 P 0 74 : 40 I 0 481 : 41 Mad 
865 : 46 I A 166 (P 0), Madaoa Mohana Aaanga 
^heoma Doo v* Puraahotthama Ranga Bhoema 
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B died "after attaining full legal capacity 
to continue the line of descent either by a 
natural born son, or by the adoption to him 
of a son by his widow who was not proved 
to have no power to adopt." It was held by 
the Judicial Committee that c’s power to 
adopt was gone. In 55 Mad 5S1,** the limit 
of the widow’s power was regarded as cor- 
rectly summarized in the passage from 2C 
Bom 52G® already quoted. So far as we can 
see, this case, 55 Mad 581,*^ is not in agreement 
with the majority decision in I L R (1937) 
Bom 508.** This important case was referred 
to in ILR (1939) Nag 88® at p. 92. It takes up 
an intermediate position where the copar- 
cenary has terminated. It was there held 
that the adoption is valid for ceremonial 
purposes but does not divest the property 
which devolved on the heir of the last sur- 
^^ving coparcener (other than the widow) or 
those claiming through him or her. We do 
not feel ourselves bound by 25 N L R I4i.** 
It proceeded on the old view and it was 
regarded as overruled in 31 N L R Sup 180.‘ 
Bose J., in the present case has taken tlie 

view he has because, to use his own words : 
whatever eUo tbelr Lordships iu 12 Put C42l at 
p. 650 may have meant they clearly decided thiit 
the mother cannot adopt wbon tho son dice leaving 
a widow who can. 


We are inclined to agree with that obser- 
vation. Tho real difficulty lies iu tlie ques- 
tion : Does tho power revive if tho son’s 
widow dies, or otherwise becomes incapable 
of adopting, before she (i. o. the son’s widow) 
adopts? We fully bear in mind tho warning 
given by tho Judicial Committee in 3 I A 151* 
that it is the duty of tho Court "to keep the 
power (to adopt) strictly within tho limits 
which the law has assigned to it." We con- 
trast this with the warning given in 12 
Pat C42* at page C50 : 

Great cautiun should bo observed io bhutlingtho 
door upon any authorized adoption by tho widow 
of a sonlesB man. 


The difficulty is to find the boundary line 
Wo think the best way to approach that ii 
to take 12 Pat C42* as our guide. It shoulc 
bo made plain that as was pointed out ii 
ILR (i930) Nag 88® at p. 93, tho widow whe 
adopted there, (i. e., in the case roi)orted it 
12 rat M2,*) had no estate vested in her. Th( 
estate in question was an impartible zamin 

II. ('82) 19 A 1 R 1932 Mod 227 : 188 I C 170: Li 
Mod 581 : C2 M L J 187, Paiiyam v. Rama 
laksbmumma. 

*T 279 : 170 I C 893 

7, , ^ ■ 89 Bom L R 382 (F B] 

Balu Sakbaram v. Laboo Bambhaii. 

r ^ ^820 Nag 99 : IIG I 0 499 : 2 

N L R 144 (P B), Uttamrao v. Daulat, 


dari passing by inheritance from which 
females were excluded. The main argument 
against the adoption was that the adopting 
widow had no estate. The estate bad vested 
in the plaintiff before tho adoption was 
made, i. o., on tho death of the son. This 
argument was negatived. Tho suit was 
apparently {see 10 pat l'* at pp. 5 and 15 and 
12 Pat 012*) one instituted by a person 
claimiug to succeed as heir to tho zamiudari 
on the death of tho sou and claiming as a 
separated sapinda. Tho result was tliat tho 
suit was dismissed. It should further bo 
made clear what their Lordships decided. 
Tliero the following pei'sons existed : 

X 

Y A = C 

I I I 

Z B E” (son by adoption.) 

Tho rules of succession were such that on 
the death of A tho whole estate passed to B 
and on the death of B, the whole estate 
passed through Y to z, unless C could adopt 
to A. If she could, tho whole estate passed 
to such adopted son, as from tho death of 
tho son. Wiien B died ho was 20, unmarried, 
and a ward. C adopted E”. Tho suit was by 
Z claiming to succeed and it was dismissed. 
It was dismissed because the Judicial Com- 
mittee held that C could adopt E”. Ilor 
(Kiwer to adopt was suspended while B was 
alive and revived on his death. In tho abovo 
table Y and A are not brothers l)ut both 
descend from X. We will first examine 12 
Pat 042* and then see how tho matter is 
affected by 59 Bom 3G0.* In 12 Pat G12* at 
pp. 650 051 their Lordships state that the 
power is not limitless, that a limit must be 
fixed consonant to tho spirit of Hindu law 

and equities. Tho exact words are : 

Tho Hindu law itself sets no limit totheesercLsa 
of tho power during the lifetime of the (donee), and 
tho validity of successive adoptions in continuance 
of the lino is now well recognized. Nor do the 
authoritative texts appear to limit the exercise of 
tho power by any considerations of property. But 
that there must bo some limit to its exercise, or at 
all events some conditions in which it would be 
either contrary to the spirit oi tho Hindu doctrine 
to admit its continuance, or inequitable in the face 
of other rights to allow it to take effect, has long 
been recognized both by the Courts in India and 
by this Board, and it is upon tho difficult question 
of where tho lino should bo drawn, and upon what 
principle, that the argument in tho present caso 
has mainly turned. 

They then examine tho first line of argu- 
mont addressed to them. That proceeded on 
the old view, once an estate is vested in X, 

14 . (’30) 17 AIR 1930 Pot 417 : 128 I C 770 : 10 
Pat 1 : 11 P L T 2G8, Amrendra Mansingh v. 
Banamali Singh. 
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the widow, not being x, cannot adopt. 
10 il I a 279^ was regarded as the leading 
case. They quote the following from Lord 
Kingsdown’s judgment : 

The question is whether the estate of his sod 
being unlimited and that son having married and 
left a widow his heir, and that heir having ac. 
guired a vested estate i« her husband's property as 
U'^ow, a new heir can be substituted by adoption 
fcho is to defeat that estate. 

The italics are their Lordships’. The case 
in 10 M 1 A 279^ was this : 

A = C 

I 

E” 

B= D 

A died leaving B. B married and died leav- 
ing D, bis widow and heir, c adopted E". 
It was held that E” was not validly adop- 
ted. It is a Dayabhaga case. That case was, 
however, used to show that it was “upon 
the vesting of the property that the deter, 
mination of the iwwer of adoption dopen- 
ded.” The validity of the same adoption 
was again considered on the death of d, in 
a contest between E” and a distant rever- 
sioner. in 8 I A 229.^® It was held that im- 
mediately the property vested in D, c’s 
power was “at an end”: see 12 Pat G42* at 
p. 052. It will be remembered that E” was 
adopted while D was alive and there was no 
suggestion that he was again adopted after 
D died. The same point exactly arose in 
14 I A G7.“> There c adopted while D, in 
whom B s estate had vested, was alive. 
There was no second adoption after D had 
died, 14 I A G7 ® ^7as followed Id ic i a ICC^^ 
where the property passed to the son’s 
^idow under a will. Their Lordships in 
12 Pat C42 at p. C52 after referring to the 
argument based on the above cases say ■ 

. . ... it was well established that power of’ ad- 
j mother was extinguished when her sod 
had dj^ leaving a widow to whom the son's estate 
passed by %nherilance. 

The italira are ours. Then their Lord- 
ships, having observed that some passages 
in the cases relied on stressed property 
consideration, go on to say : 

It is at least nsaterial that in each of the other 
existence of the son's widow that 
stood in the way of the adoption, and that in 
none of them was there any suggestion that the 

vested were someone other than her. 
Then they obse^e, .citing a number of 
^es, that vesting in a coparcener does not 
defeat the right to adopt. Th en they point 

: 8 I A 229 : i Bar 285 (P^ 
Pudma Cooman Debi v. Court of Wards ’ 

205 : 14 I A G7 ; 6 Bar 10 (P Cl 
V«“'‘atarama Alyan. ’ 

17 . (*90) 17 122 : 16 I A 166 : 6 Bar 879 (PO) 

Taraohum Ohatterji v. Borcehchander Mookerjh ’ 
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out that the mother’s right is not lost 
merely beoause a sod is born because if the 
son dies in infancy she may adopt. So the 
vesting of the estate in a son does not kill 
the power. Then they decline to go througb 
the mass of case law which had sprung up 
in India because they treat it as covered by 
two cases they proceed to consider. These 
are 2G Bom 52 g“ and 45 I A 156.^0 Stating 
what these cases decided without express, 
ing approval or disapproval at p. 655 their 
Lordships at p. CC4 return to 45 i a isg'*^ 
and limit what bad been regarded as its 
effect. It is the fact that their Lordships 
have been considered to have approved 
Chandavarkar J.’s judgment in 20 Bom 
526, at least as regards the passage cited, 
that is the main obstacle in the appellant’s 
passage quoted is as follows : 

Where a liindu dies leaving a widow and a son, 
and that son dies leaving a natural born or adop- 
ted son or leaving no son but his own widow to 
continue the line by means of adoption, the power 
of the former widow is extinguished and can never 
aftenvarus be revived. 

The fatal words are. of course, “and can 
never. . . . bo revived.” In 2G Bom 52G® the 
followiDg are the material persons ; 


A = 


E 


E 


= D 

I 

E' 


0 

I 

E' 


The above citation lays down that if when 
B dies there survives D, or e, or E’, c can- 
not adopt E” at any time whatever. Her 
*8 gone and never revives. In 4i Mad 
855 the following are the material persons: 


I 


I 

A s 


C 

I 


adopts Brojo = D 
in 1870 

C adopts Ufadana 
in 1907 


R 

{took on 
Brojo’s death 
in 1906) 

I 

P 

Madana sues P. 

In 41 Mad 855,*® 2G Bom 52C® was approved. 
In that case, 41 Mad 855,*® the Judicial 
Committee at p. 860 observed : 

Ho (Chandavarkar J.) interprets earlier deci- 
lions of the Jndlclal Committee as having ostab- 

Ished conclQsively that there is a limit 

imposed by law to the period within which a widow 
can exercise a power of adoption conferred on her, 
and that when that limit is reached the power is at 

I »’ ' ’ * present case, the 

principle must bo taken as applying so as to have 
brought the authority to adopt conferred on (A's) 

”Ji ^ (Brojo), the son she 

originally adopted, died after attaining full legal 
capacity to continue the line either by the birth ot 
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a natural- boro son or tbe adoption to bim of a 
Bon by his own widow. That widow was not a 
party to the suit, and, whether or not she bad 
power to adopt (Brojo), it has not been estab* 
lisbed against her that she had no such power. 
Their Lordships think it right to draw attention 
to this circumstance, but they do not desire to bo 
understood as saying that even in its absence the 
succession of (Brojo) and his dying after attaining 
full legal capacity to continue the line would not 
in tben^lves bare been sufficient to bring the 
limiting principle into operation, and so to have 
so determined the authority of (A's) widow, who 
was not the widow of the last owner, and could 
not adopt a son to bim. 

In other ■words : if there is a son Brojo 
who attains legal capacity and dies, hie 
mother’s power is gone because of the ap- 
plication of the principle in -20 Bom 620.® 
This would be so even if Brojo’s widow had 
no power to adopt. The factor that divests 
the grandwidow of her jxjwer is not the 
presence of a widow but the existence of a 
son who attains "full legal capacity." Tliis 
seems to bo the plain meaning of what Lord 
Haldane, on behalf of the Judicial Com. 
mittee, wrote. In 12 rat C42,* however, it 
was held that while there was a (natural, 
born) SOD the widow’s power was not ended 
but suspended and on his death revived 
and this is so even though the son arrives 
at the age of "full legal capacity’’ or "cere- 
monial competence’’ before dying. Their 
Lordships in 12 Pat G42‘ at p. CC4 observe : 

They think that there is no foundation for tbo 
contontioD that a motbor's authority to adopt is 
oxtinguisbed by the mere fact that her son has 
Attained corcmoniul competence, and they are 
satisfied that Lord Haldane bad no aucstlon of 
this in mind. 

In 43 Bom 778,'“ strongly relied on in 12 

Pat C42,* 'it was,’ to quote from 12 Patna 
at p. C57, 

laid down in clear terms that ‘the right of the 
widow to make an adoption is not dependent on 
her inhcriling as a Hindu female owner her bus- 
band’s estate’. 


An adoption resulting in a divesting v 
there, 43 Bom 778,‘“ upheld. Their Lordsh 
in 12 Pat 6 JQ' at p. C 57 add : 

It necessarily follows, their Lordships thi 
i,? n ! d«i 8 ion, that the vesting of the prope 
,j holder in someone ot 

than the adopting widow, be it either anot 

° or an outsi 

c am Dg by reverter, or. their Lordships wo 

nf ioboritance, cannot be in itself the < 
adoi>tior «ti^ction of the yover 

What may be called the first line 
thought concerned with property ends th. 
With the conclusion that the fact that p: 
perty ha^osted in X does not nreaenf; 

C 192 ; 50~i C~4M7 
778 : ^0 I A 97 (p Pratapaing Shivsii 
V. Agarsinghji Rui Slnghji. 


obstacle to C adopting. It ends with a re- 
nunciation of the view that the vesting in B, 
a person who dies after attaining full legal 
capacity, and whether he leaves a widow 
with power to adopt or not ends finally the 
power of C to adopt. It re-states the view 
that the presence of 1 : or D "ends" the 
IKiwer of C. It leaves in a state of great 
uncertainty the question whetlier when E 
and D die the power of C revives. 41 Mad< 
855**^ approving 2G Bom 52G” seems to indi- 
cate : (i) the existence of l; and his survi- 
val to an age of full legal competence 
‘‘ended’’ the power of C; (' 2 ) once ended, it 
could never revive. 12 Pat explaining 41 
Mad 855''^’ said that C’s jxiwer in tho caso 
put was not ended but suspended and when 
B died C’s ixjwor revived. Next, their Lord- 
ships deal with the second lino of thought, 
concerned with religious ideas. Now ajipoars 
tho observation at p. G58 : 

It boiog clear upon the decisions above referred 
to that tho iuterpo^itiou of a grandson, or the sou's 
widow, brings the mother’s power of adoption to 
an end .... 

Then is considered tho question whetlier 
tho birth or adoption of a son has tliat 
effect. Tho conclusion is tliat it has not. If 
the observation quoted from 12 Put C42' at 
p. C58 supra be understood as limited to tho 
case whore the widow (D) or tlio grandson 
(E) stands between (is interiiosed) the grand, 
widow C and her power, everything is clear 
except for the words "and can never bo rc- 
vived” quoted from 2G Bom 62G.'‘ Strictly tho 
above is tho true meaning of their Lordships’ 
words. That amounts to nothing more than 
this: that while D or K is alivoand competent 
to adopt his or her existence prevents any 
adoption being made by C. That leaves at 
large what liappens when tho "interposi- 
tion’’ is ended. Logic says that as the death 
of tho son removes his " interposition " 
whereupon c’s power revives, so tho death 
of D removes her interposition and so c’s 
power revives. Turning now to 59 Bom 360^ 
at p. 364 their Lordships note the departure 
made by 12 Pat 642 .' They are concerned 
with a caso where B was in existence, be- 
came of age, married D and then with D 
passed, by adoption, into another family. 
The Judicial Committee observe at p. 364 : 

In the present case the natural son B with his 
wife I> having coase<] to exist for the purpose of 
continuing the lino in tho Abmima family, his 
mother C was entitled to make an adoption to 
Bceuro that object. 

It is, of course, true that D there never 
became a widow and so never attracted the 
idea that once a widow the grand-widow’s 
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power is forever gone. Can wo however 
have a rule which says that if B and D die 
together c s power, which was suspended 
while either of them lived (wae interposed), 
revives, but if b dies on Monday and D on 
Tuesday (a thing which frequently happens 
in time of plague) C’s power, which was 
ended by D's becoming a widow for a day, 
does not revive? The Hindu law has ano- 
malies but this anomaly would be founded 
entirely on Judge-made difficulties. If this 
is so then the true rule is that the grand- 
widow’s power is suspended by the inter, 
position of various persons: son, son’s widow, 
son’s son, and revives with the removal of 
the obstacle. Balancing as best we can the 
opposing views and noting that the above is 
in conformity with the view expressed in 
31 N Ij R Sup 180 ,* a Full Bench decision of 
the Judicial Commissioner’s Court, we are of 
the opinion that the appeal succeeds and 
must be allowed with costs throughout. 
This being our conclusion the question of 
ceremonial competence does not arise. 

D.S./r.k. Appeal allowed. 
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Stone C. J. and Vivian Bose J. 
Eashinath Vishwanath Jot and another 

— Appellants 

V. 

Bapurao Lalji Patil and others — 

Respondents. 

First Appeal No. 33 of 1936. Decided on 

18th November 1940, from decree of Addl. 

Dist. Judge. Akola.D/- 19th December 1035. 

(a) Hindu law — Alienation — Alienation not 
binding on family as a whole — iTother is no more 
bound than sons. 


The mother is no more bound by an alienation 
which docs oot biod tho iAtoily as a whole than 
are the sods. [p 122 C 2] 

IbJ Hindu law — Partition — Mother's share 
does not accrue until family partitions. 

Under the Hindu law tho mother's share does 
not accrue until the family partitions. (P 128 0 1] 

•(e) Hindu law — Alienation ^Mortgage-.- 
After born son has no cause of action to bring 
^laratory suil—He cannot create cause of action 
by waitina until he is dispossessed — Her can he 
set up rights which he could not urge in suit of 
his own by way of defence in suit by mortgonee— 
Cause of action to challenge mortgage arises on 
daU of Its execution-Son born or conceived after 
execution of mortgage cannot challenge it thouoh 
he can redeem it. ^ 

An after-born son has no cause of action to sue 
for a declaration that a mortgage U not binding 
on him nor can ho create a canso of action for 
Umsol! by waiting until ho is dispossessed and 
iotog for posMsaion ; not can be set up rights 
which he could not urge in a salt of hU own by 


way of defence when the mortgagee sues. The cause 
of action to challenge a mortgage arises at the date 
of its execution and consequently a son born and 
conceived after that date cannot challenge the 
mortage though he still has a right to redeem : 
AIR 1940 Nag 305 (FB), Expl., and Applied. 

rr- CP 123 0 2;P124 0 1;P 126 0 11 
(d) Hindu law — Alienation — Joint family— 
alienor is family and not individual signing 


The real alienor according to orthodox Hindu 
id^s is tho joint family and not the individual 
who puts his signature to the deed. [P 124 C 1) 

(e) Hindu law — Joint family — Individual 
member can own part of family estate as his 
separate property. 

An individual member of a joint Hindu family 
can own separate property. Tho family can by 
agreement break off a piece of its property (whe- 
ther tangible or a share) and hand it over to one 
of its members for him to have and to hold as his 
.w^rato estate. They can do this just aseffectually 
and completely as they could to a complete out- 
sider. and yet remain joint. It is thus possible for 
an individual member to acquire for himself as bis 
own separate property a part of tho family estate. 

, fP 124 0 1. 2] 

A. V , Khare and IT. B. Pendharkar — 

for Appellants. 

o« A. Sohonit V . K, Ilajwade, A. Ahmad and 
B. L. Oupta — for Respondents 1, 2 and 3, 4, 
G and 7, respectively. 

Jndgmont. — After the decision of tho Full 
Bench only two points remain. The first 
relates to the Gelds Survey Nos. 17, 6/2, c/2, 
C3/2 and 88. Both sides are agreed that tho 
shares which defendants C and 7, Janrao and 
Dnyandeo, have in these fields should be 
released from the mortgage. But they are 
not agreed about tho extent of their shares. 
According to the learned counsel for the 
plaintiffs, tho family consists of Govinda 
(defendant 4), and bis two sons. Janrao and 
Dnyandeo, (defendants G and 7), and tho 
mother of the eons, defendant 5, Saraswati- 
bai. The learned counsel contends that each 
would have a share on partition and there- 
fore the extent of defendants 6 and 7 ’b in- 


terests is only ono-balf and so that is all 
that can be released. The contention of tho 
other sido is that if tho mother is taken into 
account then her share would also have to 
be excluded and that would leave the plain- 
tiffs with only one- fourth. But, they say, 
no question about her share has been rais^ 
hitherto and so all they claim is two-third. 
We think this is sound. If the mother's 
rights are to be taken into account, then tho 
plaintiffs can only get one-fourth because 
the mother is no more bound by an aliena- 
tion which does not bind the family os a 
whole than are the sons. But, os counsel for 
the defendants admits, no question about 
her share has been raised, and in any event 
• See AIR 1940 Nag 305 (FB). ' 
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her share does not accrue until the family 
partitions (which it has not done hitherto), 
therefore all that the defendants can claim 
is two-thirds. We accordingly direct that a 
two-third share in the fields mentioned be 
released from the mortgage and be excluded 
from the decree. 

The next question is more difficult and 
pivots around the decision of the Full Bench. 
Lalji’s son Bapurao (now defendant 1 ) was 
born on 9th December 192G. The cause of 
action on the mortgage which this suit seeks 
to enforce did not accrue till 2l8t March 
1927. Therefore, Bapurao was born after the 
mortgage (which is dated 2lst March 1922) 
was executed and before the cause of action 
on it accrued. Bapurao's learned counsel 
relies on the following passages in the Full 
Bench decision l L R (1940) Nag 573* : 

Tbc cause of actioo ariscb at thu momeut the 
alienee enters into possession where the suit is for 
possession. It may bo there are other causes of 
action arising at different dates. 

Whichever cause of action is in question it 
belongs to those in existence when the cause of 
action arises. 


If a coparcener is not in existence when such a 
cause of action arises be cannot sue. 

When the coparceners are defendants diQorcut 
considerations arise. 

It is argued by him that Bapurao was in 
existence when the cause of action in this 
suit arose and consetiuently had ho been a 
plaintiQ he could have sued for a doclara- 
tion that the mortgage did not bind him, 
and if he could have done that, then ho can 
wt up the same right by way of defence. It 
is also argued in the alternative that even 
if ho could not have sued, the Full Bench 
decides that different considerations apply 
in the case of defendants and therefore, as 
he is in posMssion, he can challenge the 
mortgage. This is not a proper interpreta- 
tion of our decision. The question referred 
was whether an after-born coparcener can 
challenge an alienation made before the date 
of biB conception. It was assumed all the way 
through the arguments, and that assump. 
tion underlies much of our opinions, that if 
he could challenge the alienation by way of 
suit he would also be able to do so by way 
of defence. The test was whether ho could 
sue and as that answered the other question 
attention was concentrated on the first point. 
As regards the other point, namely that 

when the coparceners are defendants diffe- 
rent considerations arise,” it was not deve- 
loped becuuso the case was not argued from 

1. (’40) 27 AIR 1940 Nag 805 • 191 I C r 

(1940) Nag 578 (F B). iLahluafh v! Bapiao. “ 
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that angle. It was never doubted or con- 
tested that the after-born son has a right 
of redemption — indeed that is why he was 
joined as a defendant to this suit — but as 
advantage has been taken of this sentence 
in the Full Bench decision by the learned 
counsel who apjwared before us but who 
had not appeared either at the earlier stage 
of the case or before tlie Full Bench, it will 
be necessary to explain what was meant. 
A mortgage splits the bundle of rights which 
constitute ownership into two jiarts. One 
part passes out of tlie mortgagor and goes 
to the mortgagee. This is the transfer of the 
interest spoken of in S. 53 (a), T. B. Act. 
The other part remains in the mortgagor 
and constitutes the right to redeem, As we 
say it has never been doubted that the right 
to redeem resides in the family even after 
the mortgage and that therefore the after- 
born son obtains an interest in that right, 
by birth the momeut he is conceived. Tlie 
dispute in this case, and before the Full 
Bench, did not touch that right at all. The 
arguments there were confined, so far as 
mortgages are concerned, (and this is a 
mortgage case), to tlie other part of the 
bundle of rights which pass to the mort- 
gagee. Those rights pass under the mort. 
gage. Therefore unless the mortgage can 
bo challenged the mortgagee is entitled to 
have those rights enforced. The Full Bench 
decides that if the challenging coparcener 
is horn (or to be more accurate conceived) 
after the cause of action arises, then he 
cannot challenge the alienation. 

But the cause of action spoken of there 
is the cause of action which accrues to the 
aftor-lxjrn son to challenge the alienation 
and not to the cause of action which ac- 
crues to the alienee to enforce his transfer. 
The cause of action to challenge a mortgage 
accrues at the data of the mortgage. A suit 
for a declaration can be filed the momontl 
the mortgage is executed. In other cases, 
the cause of action would accrue at other 
times, for example, in the case of disposses- 
sion by a trespasser, it would accrue at the 
date of the disi^ssession when the right to' 
sue for possession first accrued; so also in 
the case of an unregistered sale or mortgage 
which requires registration. We did not 
mean that in the case of a mortgage, tliougb 
the after-born son has no cause of action to 
bring a declaratory suit ho can create a 
cause of action for himself by waiting until 
he is dispossessed and then suing for posses- 
sion; nor did we moan that though ho could 
not have sued for a declaration be can set 
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up rights which lie could not urge in a suit 
of hisownby way of defence when themort- 
gagee sues. In the view we take, the after, 
born son has no cause of action at all if the 
transfer is good, at the tinoe, or if it must 
be deemed to have been good by reason of 
'the coparceners in being at the date of the 
'alienation not choosing to challenge it 
'within the time allowed by law. In the 
Full Bench case we were both agreed as to 
the conclusion and Bose J. fully concurred 
with the view taken by the Chief Justice 
but he also felt that the matter could be 
traced back even further than the Chief 
Justice had gone and that the root of the 
rule is to be found in the doctrine of notional 
partition. According to bis view, there is no 
escape from the logic of the ancient and 
rigid Hindu law position which is still fol- 
lowed in Allahabad unless the doctrine of 
notional partition is introduced. As he 
pointed out. according to orthodox Hindu 
notions all family property is owned by the 
fluctuating entity known as the joint family. 
No individual coparcener owns any part of 
that property as an individual. Until parti, 
tion he has no separate rights and no sepa. 
rate share. He has no separate existence 
for those purposes. His identity is merged 
in the family as completely as an ounce of 
water or sand is merged in the gallon or 
pound of which it forms a part, and until 
partition his separate identity cannot be 
distinguished for these purposes any more 
than can that of the ounce of water or sand. 
If there is no alienation it must be the 
family ns a complete whole which alienates. 

If not, there is no alienation. There is no. 
body to alienate. There is nothing which 
this nobody can own to alienate. It is true 
that the family either acts as a whole, each 
member joining in the alienation, or that it 
[acts through the manager or whoever else 
18 jnyes^d with authority to act on its 
behalf. But the real alienor according to 
orthodox Hindu ideas is the family and not 

the individual who puts his signature to 
the deed. 

But the moment there is a partition, 
however partial it may be. the moment a 
piece of property, whether a plot of land or 
an awertained share, is broken off from the 
whole and given to an individual member 
as his separate estate, of course he can do 
what he likes with it. An individual member 
of a joint Hindu family can own separate 
property and a joint Hindu family can 
^I»rate and yet not divide its estate bv 
Imetes and bounds. In between these ex- 
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tremes lies another possibility. The family 
can by agreement break off a piece of its 
property (whether tangible or a share) and 
hand it over to one of its members for him 
^ have and to hold as his separate estate, 
ihey can do this just as effectually andi 
completely as they could to a complete 
outsider, and yet remain joint. In any one 
of these ways, it is possible for an individual 
member to acquire for himself as his own 
separate property a part of the familyl 
estate. If they partition they can assign to 
any given member any part of the property 
they please. It does not matter whether it 
18 equal to his share or not. It does not 
matter that it comprises the entire family 
estate. That is their affair. If they are satis, 
fied nobody else can question their action 
except that the after-born son may in cer- 
tain limited circumstances claim to reopen 
such a partition. Those circumstances are set 
out at p. 01-3 of the Full Bench decision by 
Bose J. in his opinion. So also, if the family 
chooses to gift its entire estate to a stranger. 

If the family agrees, there is an end of the 
matter. The property transferred goes and 
IS lost to the family from that moment and 
there is nothing to which the after-born son 
can succeed. The position is tho same if the 
transfer is made to a coparcener. In his cose 
it may be made in anticipation of partition 
as the whole or part of the share which he 
IS to receive when and if the family divides, 
or it may be a pure gift, or it may bo for 
any other consideration. But it is clear that 
such transfer can be made provided the 
whole family agrees. Of course the members 
of the family then in being (or tho after- 
born son in the circumstances mentioned) 
could get such an agreement set aside if 
suitable grounds existed, or they could show 
that they had never agreed, but if the 
agreement and transfer were really made, 
they would be binding and valid until 
avoided. All this is, we think, common- 
place. The next step is not as easy. 

The inconvenience of the orthodox posi- 
tion was early recognized though its logic 
18 Inescapable and attempts were made to 
break away from it. This caused a split in 
which one side adhered and still adheres, as 
in Allahabad, to the extreme orthodox and 
logical position, while the other took a more 
liberal attitude which has resulted in the 
^ew we take of alienations in this province. 

But the difficulty all through has been to 
trace, this down to some logical and legal 
pnnciple. Bose J. has endeavoured to do 
this in bis opinion in the Full Bench case 
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and according to his view the more liberal 
among the early commentators developed 
what we might term the principle of notional 
partition, that is to say, they regarded a 
transfer first as a partition, partial or other, 
wise, which was immediately followed by 
the dienation. Looked at from this point of 
view, the family is deemed to separate off 
the alienated property from the rest of the 
family property and hand it over to the 
alienating member. As we have shown, this 
can be done in several ways and it does not 
matter for these purposes which is selected 
because they all come to the same thing in 
the end, namely that the property passes 
completely out of the family and is lost to 
it from the moment of the alienation. Nor 
does the fact that any coparcener then in 
being has the privilege of avoiding tliis 
notional partition make it any the less bind, 
ing till avoided. If they choose not to avoid 
it or to challenge it, it stands, and if they 
die before doing so, their right to avoid 
lapses and no one else not claiming through 
or under them can exorcise it on their behalf. 

But whether this ratio decidendi, which 
is that of Bose J. is right or not (and we 
can see difficulties, as for instance where 
there are minors at the date of the aliena. 
tion) wo are both of opinion that the Full 
Bench decides that the son who is born or 
conceived after the cause of action to chal- 
ilenge the alienation arises cannot do so. The 
cause of action to challenge the mortgage 
here arose on Slst March 1922. Bapurao was 
born ond conceived after this and so he can. 
not challenge the mortgage though he still 
has a right to redeem. As, in our view, tbo 
Full Bench has decided the point, it will bo 
idle to examine the cases cited at the last 
hearing because we cannot now reopen the 
question. The result is that the appeal sue. 
ceeds except as regards the two-third share 
in the fields we have specified above belong, 
ing to defendants 6 and 7. The decree of the 
lower Court will therefore be set aside and 
a foreclosure decree will now be passed in 
the plaintiffs' favour in respect of all the 
mortgaged property except the two-thirds 
share mentioned above. The costs of the 
suit and of the appeal will be paid by the 
defendants. A further six months will be 
allowed for redemption. 

o.n./r.k. Appeal allowed. 


A. I. R. 1941 NagpuP 125 

Vivian Bose J. 

District Council. Amraoti through Secre- 
tary — Defendant — Applicant 

V. 

Vithal Vinayak Bapal — Plaintiff — 

Opposite Party. 
Civil Revn. .\ppln. No. 520 of 1939, De- 
cided on 24th September 1940. 

(a) Master and servant — Master vdien can 
justify refusal to pay wages during period of sus* 
0 / servant, slated, 

A local body has no more authority and power 
over its servants and employees than auy other 
person or body unless such powers are expressly 
conferred by statute. Au ordinary master not given 
special powers by statute or by soino rule or luw 
llowiog from a statute has no power to suspend a 
servant. Ho can either dismiss him or continue 
him in service on frosli terms. In either case, the 
servaut is outitled to bo paid up to the date of dis* 
missal in the one case or of contiuuauco in servico 
iu the other. A master can only justify a refusal to 
pay the wages during the period of bus]>cusjoo ou 
the ground that ho had a right to dismiss the 
servaut because of some wrongful action justifying 
dismissal or that instead of exercising the right bo 
came to a fresh agroemont with the servant under 
which the servant rather tbau be dismissed agreed 
to forgo his salary during a certain period aud 
agreed to continue to servo on fresh terms under a 
fresh contract. I*^ut it would bo necessary for the 
master to prove in such a case first that there is 
this fresh agroemont and secondly that be was 
justified in dismissing the servant and thusforciug 
him into a fresh ougagoment : Case law referred. 

(P 12G 0 2; P 127 C 1] 
fb) Master and servant — Misconduct on part of 
servant justifying his dismissal condoned by mas* 
ter — Master canMt subsequently claim right to 
diS7ni$s him or impose any other punishment in 
respect of offence which has been condoned. 

Once a muster has condoned any misconduct on 
partof servant which would have justified dismissal 
or a fine, hecannot.aftorsuch condonation, go back 
upon his election to condone aud claim a right to 
dismiss him or impose a fine or any other punish- 
ment in respect of the oflenco which has been con- 
doned 1 A 1 R 1925 Cal 87, ReL on. [P 127 C 2] 
N. D. Ouindurkar — for Applicant. 

J. R. Mudholkar — for Opposite Party. 

Order* — The defendant is a District 
Council. The plaintiff is one of its teachers 
OD a salary of Rg. 44 a month. On 28th April 
1937 the plaintiff was suspended and was 
subsequently reinstated on I2tb Juno 1937. 
The claim is in respect of the plaintiff's 
salary during the period of euspeosion 
which salary the defendant refuses to pay. 
The facts areas follows: A report was made 
against the plaintiff by a member of the 
District Council. It is not clear when the 
report was made nor is it clear when the 
offence to which that report relates was 
committed. All that we can gather is that 
the report and the offence were made and 
occurred some time before 24th April 1987. 
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The offence complained of in that report 
was that the plaintiff had abused the office 
bearers of the Local Board and the District 
Council. The nature of the abuse was not 
set forth. The Vice-Chairman of the Dis- 
trict Council acting on this report passed 
orders suspending the plaintiff on 28th April 
1937. The plaintiff was thereupon asked to 
submit an explanation. He did so and an 
inquiry appears to have been made because 
the next thing that we know is that on loth 
-Tune 1937 the School Board of the District 
Council conffrmed the action of the Vice- 
Chairman suspending the plaintiff and at the 
same time ordered the plaintiff to rejoin his 
duty on 12th June 1937. 

The plaintiff rejoined. He had originally 
been attached to the Takarkhed school but 
on re-appointment be was posted to Khar, 
talegoon. While there another complaint 
was made against him in respect of another 
matter and the District Council thereupon 
passed a resolution on 5th August 1938 to 
the effect that the plaintiff should be de- 
graded down to a salary of Rs.l5 a month 
and that if he did not accept the same his 
services should be dispensed with. On 19th 
August 1938 the School Board of the District 
Council passed a resolution which sets out 
the resolution of the District Council itself 
and resolved that the plaintiff be degraded 
in accordance with the resolution of the 
District Council and also added that "the 
period of suspension he treated as a suspen- 
sion period without allowance." It is not 
clear what period this refers to but it ap- 
pears to have been assumed throughout that 
the priori referred to is the period of sus- 
pension which I have mentioned above. This 
matter then went to the Deputy Commie- 
sioner and he passed an order on 3rd April 
1989 setting aside the orders of the District 
Council. It is contended on behalf of the Dis- 
trict Council that it does not know anything 
about this order of the Deputy Commis- 
^oner m it was not referred to in the lower 
Court. I 6nd, however, that it is a portion 
of Ex. D-l which has been placed on record 
wholesale. No trouble has been taken to 
separate out any portion of this voluminous 
document and it is clear that the whole of 
it has been tendered in evidence. In any 
case, reference has been made indiscri- 
minately to portions of this docoment. In 
tbe circumstances, seeing that it is tho de- 
fendant’s own evidence and seeing that it is 
a copy of an official document sent by the 
Deputy Commissioner himself to the Chair 
man of the District Council. I see no reason 
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why I should not take judicial notice of it 
It is agreed by both sides that there is no* 
written agreement of service in this case. 
The learned counsel for the applicant has 
Dofc 0600 able to refer me to any laws or 
rul^ relating to the engagement of teachers 
the conditions of their service by the 
District Council, He aska for an adjourn- 
ment but, in my opinion, tbe case has no 
merits and I see no reason why the matter 
should be kept pending any longer. It is 
argued in the ffrst place on behalf of the 
District Council that the civil Court has no 
jurisdiction because a servant of the District 
Council is on the same footing as a servant 
of His Majesty and holds office at pleasure, 
consequently the District Council being on 
a p^r with His Majesty in this respect the 
jurisdiction of the civil Court is barred. For 
these wide and sweeping claims, reliance is 
placed on A I R 1940 Lah 71,* ILR (l98S) ALL 
252^ and I L R (1937) Mad .532.® 

It is not necessary for mo to decide in 
this case whether the wide and sweeping 
propositions which are contained in the 
argument addressed apply in all cases where 
Uiero are rules or reguLitious framed by 
Government. That w.as the position in the 
Allahabad case, and so far as the Privy 
Council case is concornod, it is a case in 
which a servant of the Crown was concerned. 

It may bo that if there is a special statute, 
or if rules are framed under an Act by 
Government which set out that a servant of 
a local body shall hold office at pleasure, 
then the rule enunciated by their Lordships 
of the Privy Council in the case of servants 
of the Crown will apply. But in the present 
case no such rules have been brought to my 
notice, no such rules were pleaded and no 
such rules were produced in the lower 
Court. So far as the Lahore case is con- 
cerned, I am not clear whether there are 
such rules in the Punjab or not. If there are 
then as I say the matter is distinguishable. 

If however the learned Judge who decided 
the Lahore case quoted above meant to state 
that every employee of a local body was on 
the same footing as a servant of His Majesty, 

I am with respect unable to agree. A local 
no more authority and power over 
Its servauta and employees than any other 

1. ('40)27 AIR 1940 Lah 71 ; 187 10 640, 
Narain Das v. District Board. Jhang. 

2. ( 38) 26 A I R 1988 Ail 27R : 175 1 0 876 : ILR 
(1938) All 252 : 1988 A L J 861, Prabbulal v. 
District Board, Agra. 

3. (’87) 24 A I R 1987 P 0 81 : 16G 10 616 : 64 
I A 65 : I L R (1937) Mad 632 (P 0), Voakatrao 
T. Secretary o( State. 
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person or body unless such powers are 
expressly conferred by statute. The matter 
therefore must be governed along the ordi- 
nary lines of master and servant. 

It is to my mind clear that an ordinary 
master not given special powers by statute 
or by some rule or law flowing from a 
statute has no power to suspend a servant. 
He can either dismiss him or continue him 
in service on fresh terms. In either case 
the servant is entitled to be paid up to the 
date of dismissal in the one case or of conti- 
nuance in service in the other. This rule is 
enunciated in A I R 1988 Cal 759* and AIR 
1021 Cal 846.® Reliance was also placed on 
30 N L R 173.® The Nagpur case is not quite 
in point, but it is of assistance in this way. 
It decides that a servant is entitled to bo 
paid bis wages up to the date of dismissal 
even if be has not worked in the interval. 
{A servant who is suspended is clearly not 
working in the interval. If therefore a ser- 
vant who is dismissed is entitled to be paid 
his wages up to the date of dismissal, it is 
clear that a servant who has not been dis- 
missed but continued in service has a right 
to similar treatment. 

In an ordinary case of master and ser- 
vant, a roaster who dismisses his servant has 
to justify his action in a Court of law if the 
servant brings an action for wrongful dis- 
missal. If the servant succeeds in showing 
that the dismissal was without justidcation, 
he is entitled either to his wages or to 
damages. If a master has no power of sus- 
pension, then be can only justify a refusal 
0 pay the wages during the period of sus- 
pension on the ground that he had a right 
to dismiss the servant because of some 
wrongful action justifying dismissal or that, 
instead of exercising the right he came to a 
fresh agreement with the servant under 
which the servant rather than be dismissed 
agreed to forgo his salary during a certain 
period and agreed to continue to serve on 
fresh terms under a fresh contract. But it 
would be necessary for the master to prove 
in such a case first, that there is this fresh 
agreement, and secondly that he was justified 
in dismissing the servant and thus forcing 
him into a fresh engagement. Not only have 
these matters not been proved but the order 
of the Deputy Commissioner shows that there 

4. (’88) 25 AIR 1988 Cal 769 : 180 I 0 9^87 I LR 
(1939) 1 Cal 46 : 42 C W N 1186 : 68 C L J 820 
bocrotery of SuUi 7. Surendm Nath. 

^ 846: 60 1 C 756: 33 0 L J 

Raman Das. 

u • 147 I 0 871 : 30 

N L R 173, Tllcaram v. Qendalal. 


was never at any time any justifloation for 
the order of suspension because no proper 
enquiry was made. That in turn means that 
there is no proof of any misconduct on the 
servant's part and as I have said there is no 
vestige of proof of such misconduct in this 
case. 

Apart from that it is clear from the order 
of 10th June 1937 that the plaintiff was re- 
instated in service on r 2 th June 1937. No 
conditions were imposed, and the plaintiflf 
rejoined service on the strength of that 
order. There was therefore no fresh contract 
when the plaintiff rejoined. There was no 
undertaking by him or agreement that ho 
would forgo his salary during the period of 
suspension. There was no agreement that he 
would continue to serve on a lower salary. 
The orders in respect of these wore not 
passed till much later, namely on 5tli August 
1938, but then it was too late, quite apart 
from the fact that they were passed in 
respect of another matter. Once a master 
has condoned any misconduct which would 
have justified dismissal or a fine, ho cannot 
after such condonation go back upon his 
election to condone and claim a right to 
dismiss him (servant) or impose a fine or any 
other punishment in respect of the offence 
which has been condoned. This rule is to be 
found in AIR 1925 Cal 87^ and in many other| 
cases. The reason is obvious. A servant even 
though be misconducts himself has a right 
to seek other employment, and it is proper 
and just that ho should be given the earliest 
opportunity of seeking such fresh employ- 
ment. As time goes by and he grows older, 
his chances of obtaining employment grow 
less and less. Therefore the rule is that a 
servant must be dismissed at once or given 
the chance of serving upon afresh contract. 
If no such terms are imposed then clearly 
new terms cannot be imposed at some later 
date after the election to condone has been 
made, for the simple reason that had these 
conditions been put forward at the time, 
the servant might have preferred dismissal 
and the opportunity of obtaining other ser- 
vice. That is the reason underlying the rule 
which, in my opinion, is a fair, juat and 
proper one. For all these reasons, it is clear 
that the order of the lower Court is right. 
The application is therefore dismissed with 
costs. Counsel’s fee Rs. 15. 

D.s./r.K. Application dismissed. 

7. 1’25) 12 A I R 1925^1 87 : 86 I 0 810, Middle- 

ton V. Harry Playfair. 
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Niyogi J. 

'Seth Ciiampalal Kundanlal Jain 

Plaintiff — Appellant 

V. 

Village Panchayat, Semri^Sarchand — 

Defendant — Respondent. 

Second Appeal No. 335 of 1983, Decided 
on 8th July 1940, from appellate decree of 
Addl. District Judge, Narsingpur, D/. 28th 
March 1938. 

(a) C. P. LrtcaX Self-Government Act (4 of 
lOiO), S. 23 — S. 23 does not apply to village 
panchayat. 

Section 2S ol bbo Act has no application to the 
•village p.anchayat. [P 12S C 2] 

(b) C. P. 'Village Panchayat Act (5 of 1920), 
S. 12 (1) fd) — Holding of market is measure of 
public utility — Village Panchai/at can undertake 
control of it without reference to District Council. 

The bolding of a market is a measure of public 
utility and as such the village panchayat can 
undertake control and administration of it and lie 
responsible for the arrangement of conservancy and 
cleanliness and general maintenanco of order in the 
market. The control of a markctcan beundertaken 
without reference to the DistrictCouncil as there is 
no mention of the District Council in S. 12 and a 
Court of law cannot insert that expression when it 
is not there. [p 128 C 2] 

K. C. Jain — for Appeliant. 

P. S. Dabir and K. B. Tare — for Respondent. 

Judgment. — This is a plaiutifT’s appeal 
from a differing judgment of the Additional 
District Judge, Narsingi)oro. in Civil Regular 
Appeal NO. 43.A of 1937, decided on 28th 
March 1938. The ap|>ellant filed the suit out 
of which this appeal arises against the 
village panchayat of Semri Harchand for 
a decree of permanent injunction restrain, 
ing the village panchayat from recovering 
the market fees from him and for refund of 
Bs. 16-7-0 already recovered from him under 
coercive process. It is common ground that 
up to 1930 Semri market used to be held on 
the Hoshangabad-Sohagpur road and that 
it was removed to its present site which is 
malguzari plot No. 272 at the instance of 
the Deputy Commissioner Mr. D. J. N. Lee. 
The plaintiff admittedly keeps his shop in 
that market on every Monday when a 
market is held. His contention is that the 
village panchayat, viz., the defendant, has 
no power to impose any tax or levy fees 
from any person having a shop in the 
market as the market was held on a site 
which is the private property of the mal. 
gnzar. This contention was overruled in 
the lower appellate Court. 

It is urged here that the village pan- 
chayat would have the power to levy fees 
• from the shopkeepers in the market only if 


the control of the market had been vested 
in the panchayat by any notification of the 
Provincial Government as contemplated in 
S. 23, Local Self-Government Act. It is fur. 
ther contended that the panchayat could 
not under s. 12 (i). Village Panchayat Act, 
1920, undertake the control and adminis- 
tration of a private market without the 
permission of either the District Council or 
the Provincial Government. I see no force 
in these contentions. Section 23, Local Self. 
Government Act, is altogether irrelevant as 
it has no application to the village pan. 
chayat. It is because the Central Provinces 
Local Self-Government Act, 1920. does not 
directly confer on the District Councils the 
right of levying fees and tolls and of control 
in any market that it vests the Provincial 
Government with jiowor to confer sucli 
rights by means of a notification, but s. 12 , 
\ illage Panchayat Act, confers a discre- 
tionary power on panchayats to undertake 
the control and administration of certain 
matters specified in that section. That sec- 
tion does not expressly mention markets 
hub there can be no doubt that holding of a 
market being a measure of public utility 
would be a matter falling under the head 
(d) of S. 12 (i). The contention that the vil- 
lage panchayat cannot undertake control of 
a market without reference to the District 
Council must fail for the reason that there 
is no mention of the District Council in 
that section, and a Court of law cannot in. 
sert that expression when it is nob there. 
In fact there was a provision like what is 
contended for here in the section as enacted 
originally but the reference to the District 
Council was deleted by the 0. P. Act 9 of 
1935. I have no doubt that the holding of a 
market is a measure of public utility and asl 
such the village panchayat could undertake 
control and administration of it and be 
responsible for the arrangement of conser- 
vancy and cleanliness and general maiuteu* 
ance of order in the market. The panchayat 
assumed control of the market by a formal 
resolution, Ex. D-l. It had therefore power 
to levy fees on persons exposing goods for 
sale in that market under S. 16 (i) (o) with 
the approval of the District Council. The 
procedure as laid down in that section relat- 
ing to imposition of any tax, toll or foes was 
followed in this case and no contention is 
raised in that behalf. There is no substance 
in this appeal which is therefore dismissed 
with costs in all Courts. 

D.s./r.k. Appeal dismissed. 
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Vivian Bose J. 

Misc. Appeal No. 218 of 1940, Decided 
on lOtb September 1940, against order of 
Dist. Judge, Nagpur, D/. 15tb March 1940. 

Moreshwar Parashram Damle and others 

— Appellants 

V. 

Commissioner, Chhattisgarh Division, 
Baipur — Respondent. 

(a) C. P. Local Fund Audit Act (9 oi 1933), 

5. 14 — Appeal to High Court arising out of ap- 
plication under S. 14 — No ad valorem court-iee 
can be demanded. 

Tbo District Judge acting under 8. 14 is not 
intended to act as a Court but as a special tribunal, 
in much the same wajr as it does under tbo Work- 
men’s Compensation Act. The appeal from his deci- 
sion to High Court is not from a Court but from a 
special tribunal. Moreover, tbo jurisdiction which 

6. 14, 0. P. Local Fund Audit Act, confers is not 

revisional nor can the “appeal" to tho High Court 
bo called a “reference." Section 4, Court-fees Act, 
therefore does not apply not Art. 1 of Sch. 1. No 
ad valorem court-fee can therefore be demanded on 
the momorandum of appeal to High Court arising 
out of application under B. 14, 0. P. Local Fund 
Audit Act. [P 129 0 2 ; P 130 0 1 ] 

(b) Court-fees Act (1870), Schedules — Sche- 
dules do not confer right to impose court-fee. 

The Bcbeduloe to tho Court-fees Act only deter- 
mine the method of ashossmeut and do not confer 
a right to iuiposo and collect court-fees. 

o - (P 130 C 1) 

C, H. Parakh — for Appellants. 

IK. R. Puranik, Advocate-General 

for Bospondent. 

Judgment. — This appeal arises out of an 
application made under s. 14, C. P. Local 
Pund Audit Act (9 of 1933) and the question 
is whether court-foes on appeal should be 
paid ad valorem on the amount by which 
the appeal seeks to reduce the decree of tho 
District Judge. The scheme of the Act is 
that tho Examiner of Local Fund Accounts 
19 empowered to charge such sums as ho 
considers fit under S.io of the Act against 
the persons mentioned there and to certify 
such charge. What happens thereafter is not 
0 ear This is another of the local Acts which 
the Courts find so difficult to understand 
and construe. Section 14 provides that any 
person aggrieved by any charge made under 
S. 10 may either apply to the District Judge 
or to tbo Ucal Government to have such 
charge modified, altered or set aside. If he 
applies to the Local Government that body 
can after hearing the applicant, pass such 
orders thereon as it thinks fit. The word 
used for the decision of the Local Govern, 
mentis orders. If. however, the applica- 
tion 19 made to tho District Judge, then the 
1011 N/17 & 18 


District Judge is empowered to confirm, 
modify or remit the charge, and to pass such 
decree as he thinks fit. The word used there 
is “decree.” Then follows the proviso to 
S. 14. That provides that 

the aggrieved person shall have a right to file one 
appeal in accordanco with tbo provisions of the 
Code of Civil Procedure. 

The term used here is “appeal” and it 
evidently refers to an "appeal” from the 
“decree” of the District Judge. Section 13 
deals with the matter of recovery and divides 
all possible cases under the Act into two 
categories. The firat relates to cases in which 
“no apiieal has been preferred under s. 14,” 
and the second to cases in which an appeal 
has been preferred. In the former case tho 
sum stated in the certificate of the examiner 
has to be recovered by tbo Deputy Cornmis- 
sionerasif it were an arrear of land revenue, 
aud, in the latter case, “the sum stated in 
the order of tho appellate authority.” What 
is the iiosition of the District Judge in all 
this? It will bo seen that he has been em- 
powered to pass a decree and not to make an 
order. It will also be seen that the person 
aggrieved bus been empowered to apply (not 
apiieal) to the District Judge and that the 
only appeal contemplated by s.l4 is tbo 
appeal from the “decree” of the District 
Judge. What tho decision of the appellate 
authority is intended to be I do not know. 
As the appeal is to be in accordance with 
the provisions of the Civil Procedure Code 
from a “decree” of the District Judge, I 
would have thought that the decision of the 
appellate authority would have ended in a 
“decree” in accordance with the provisions 
of tho Code. But s. 13 speaks of the decision 
of the apjjellate autliority as an “order”. 

However, reading all these provisions 
together, I think it is clear that the District 
Judge is not intended to act as a Court but 
as a special tribunal, in much the same way 
as it does under the Workmen’s Cotnpensa- 
tion Act. Many considerations lead me to 
this view. In the first place, the appeal or 
the application, whichever it is, is to the 
District Judge and not the District Court. 
In the next place we have the two alterna- 
tive tribunals of appeal, the High Court and 
tbo Local Government ; and in the third 
place, we have an astonishingly loose use of 
tho expressions “apply”, "appeal”, "decree” 
and “order”, terms which have well-known 
technical meanings when one is dealing with 
Courts. The charging section in the Court- 
fees Act, so far as the High (Dourt is con- 
corned, is S. 4. It authorises the levy of 
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court- fees when the Court is exercising the 
following jurisdictions, (l) its extraordinary 
original civil jurisdiction, (2) its extraordi. 
nary original criminal jurisdiction, (3) its 
appellate jurisdiction under the Letters 
Patent and (4) its jurisdiction as regards 
appeals from the Courts subject to its 
superintendence; or in the exercise of its 
jurisdiction as a Court of reference or 
revision. 

The memorandum in question clearly does 
not relate to the hrst three jurisdictions, 
and as regards the fourth, the appeal is not, 
on the view taken above, from a Court but 
from a special tribunal. As to the difference 
between the two. see a recent decision of 
the Division Bench in I L R (1939) Nag 124* 
where it was held that an award by a Dis. 
trict Judge acting as a Commissioner under 
the Workmen’s Compensation Act is not 
a “judgment” within the meaning of the 
Letters Patent because the District Judge 
is not a Court when acting in that capacity. 
That this is also the position in respect of 
orders of the District Judge acting under the 
Land Acquisition Act is implicit in the Court- 
fees Act itself. Section 8 deals specially 
with these cases. In my opinion, this section 
would bo unnecessary if the District Judge’s 
awards were “judgments” in the ordinary 
sense because then exactly the same result in 
respect of the foe payable would be reached 
by the application of Art. i. Sch. 1. It is 
only on the assumption that this article 
does not apply that 8.8 becomes necessary. 
There is no similar special provision in res- 
pect of the kind of appeal contemplated by 
s. 14, Local Fund Audit Act. The next type 
of jurisdiction which 8. 4, Court-fees Act, 
legislates for is when the High Court acts 
as a Court of reference or revision. The 
jurisdiction which 8. 14, Local Fund Audit 
Act, confers is not revisional, nor in my 
opinion can the “appeal” to the High Court 
be called a reference”. A reference can 
only be made by a Court or some person in 
authority. Here what is contemplated is an 
appeal by an aggrieved party. In the cir- 
cnmstances I do not see bow any court-fee 
at all can be demanded. Article l to sob. i 
though general cannot apply unless the 
right to collect is conferred in the body of 
the Act. The schedules only determine the 
method of assessment and do not confer a 
right to impose and collect court-fees. 

D.S./r .k. Order accordinolv. 

I, (’89) 26 AIR 1989 Nag 122 ; 182 I 0 976*^ ILR 

(1989) Nag 124, Becy. of State v. Mt. Geota. 
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Vivian Bose J. 

Civil Eevn. No. 501 of 1939. Decided on 
18th September 1940, from decree of Third 
Sub-Judge, Second Class, Nagpur, D/. 31st 
July 1939. 

Abdul Aziz Sk. Jmani hlusalman and 
others — Defendants — Applicants 

V. 

Sk. Amir Sk. Durham Musalman and 
another— Plaintiffs — Opposite Party. 

(a) Limitation — Suit against certain person 
described as major — Person found to be minor 
and guardi^ appointed— Suit must be taken to 
have been instituted for purpose of limitation 
on date when plaint is presented and not on 
date when guardian is appointed — Suit cannot 
be said to be not instituted until guardian is 
appointed under O. 32. R. 3, Civil P. C. 

The Limitation Act cootomplates a suit brought 
against a particular person; it does not matter 
whether that person is a major or a minor, so long 
as the suit is brought it is brought against that 
person. Consequently the suit against a minor so 
far ns the Limitation Act is concerned, is against 
the proper person, whether ho is described as a 
m.njor or a minor, and therefore is within time if it 
is within time on the date on which the suit is in. 
stituted by the presentation of the plaint. The 
question of guardianship is a separate matter and 
rel.itcs not to the institution of the suit but to the 
right of the plaintiff to c.arry it on against the per- 
son who in point of fact is a minor. Order 82, R. 8, 
Civil P. C., does not mc.aD that the suit is a nullity 
until a guardian is appointed or that no suit can bo 
taken to have been instituted until a guardian has 
boon appointed. (P 181 0 1. 2] 

(b) Specific Relief Act (1877), S. 9 One 

co-owner ousting other co-owncrs and taking 
exclusive possession — Suit under S. 9 more 

than six months after ouster Ouster holds 

good even if title of plaintiff may not be extin- 
guished. 

It may well bo that a joint owner of property is 
still at the date of suit under S. 9 entitled to the 
property and would bo given possession In a suit 
properly instituted for that purpose. But, novottho- 
loss. It is open to one co-owner of property to oust 
the others and to obtain exclusive possession (or 
himself. The title of the others may not bo extin- 
guished when this is done, but if that ouster took 
place more than six months before the institution 
of the suit under 8. 9, then for the purpososof B. 9 
that ouster would bold good oven though tbo title 
of tbo plaintiO may not bo extinguished. 

(P181C21 

Fida JlusMtn and N. B. Chandurkar — 

for Applicants. 

A. D. Monde and O. S. Padhye — 

for Opposite Porty. 

Order. — The suit was under s. 9, Specific 
Relief Act. Tbo lower Court bolds that the 
plaintiff was in possession within six months 
of the suit, that is to say on 7th January 
1086, and that the defendants ousted him 
and therefore has passed an order in the 
plaintiff's favour. Two questions are raised 
in revision. The first is whether the suit is 
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\vithia limitatioD and the second is whether 
the Court could pass an order placing the 
plaintiff in exclusive possession without de- 
termining whether the parties had been in 
joint possession and therefore entitled to 
joint possession. As regards the first point, 
the matter arises in this way. The cause of 
action is stated in the application to have 
arisen on eth January 1938. The suit was 
filed on 24th February 1938. In the entitling 
defendant S was shown as a major. In the 
course of the proceedings it was objected 
that he was in point of fact a minor, The 
plaintiff accepted this without contest and 
a guardian was appointed on 6th September 
1988. It is argued on behalf of the defendants 
that the suit as against the minor defendant 
must be taken to have been instituted on 
6th September 1938 and that as this makes 
it more than six months beyond the date of 
disiMssession the suit under 6. 0 did not lie. 
Reliance is placed for this on 38 Mad 1076.* 
I am not able to agree. Order 32, it. 3, Civil 
F. C., as amended locally, states that ; 

Where the defendant is a minor, the Court, on 
boioR aathfied of the fact of his minoritj, sball 
ftppoiot ft proper person to bo guardian for the suit 
of fiuoh minor. 


This appears to me to contemplate dis* 
tinctly a suit brought against a certain de- 
fendant in which a dispute about minority 
is raised and in which the Court has to be 
satisfied about the fact of minority and then 
on being satisfied it has to appoint a proper 
person to be guardian. It does nob mean that 
the suit is a nullity until that is done or that 
|D 0 suit can bo taken to have been instituted 
until a guardian has been appointed. It 
isoems to mo clear that the Limitation Act 
jcontemplates a suit brought against a parti- 
cular person : it does not matter whether 
that person is a major or a minor : so long 
as the suit is brought it is brought against 
that person. The suit is nob instituted 
against the guardian bub against the minor 
himwlf and the minor does nob become 
lanothor person simply because he is des- 
icnbed os a major. He still is the same per- 
80 D. Consequently, the suit, so far as the 
Limitation Act is concerned, is against the 
proper person, whether he is described as a 
major or a minor, and therefore is within 
:time if lb IS v?ithm time on the date on 
[which the smt is instituted by the presen- 
tation ot the plaint, The question of guar, 
idianship is a separate matter and relates 
not to the institution of the suit but to the 

’lo7G®! V M ; 29 I 0 8H : 38 Mad 

narLml ^ ^ Payldamia v. Lakahmi. 


right of the plaintiff to carry it on against 
the person who in point of fact is a minor. 
If no proper guardian is appointed, the suit: 
of course in the result becomes a nullity and 
that is the decision in 88 Mad 1076.* But it 
is a nullity not because it is not instituted 
in time but because the procedure for con- 
tinuing the suit against the minor and for 
obtaining a decree or order against him has 
not been carried into effect. 

The next question is whether the lower 
Court is right in ordering the property to 
be placed in the exclusive possession of the 
plaintiff. The plaint claims that the plaintiff 
was in exclusive possession and that he was 
dispossessed. The written statements of the 
defendants state on the other hand that 
they and not the plaintiff have been in jxis- 
session. Therefore neither side contended 
that within the six months preceding the 
suit either had been in joint possession. 
Each claimed to be in exclusive possession. 
Consequently the lower Court was right in 
nob going into the question of joint posses- 
sion and in placing that party in exolusivo 
possession which, on the facts before it, it 
considered to have been in possession at the 
date of the dispossession. 

Reliance is however placed by the learned 
counsel for the applicant on certain state- 
ments in the written statements where the 
defendants admit that the property is the 
joint property of the plaintiff and the defen- 
dants and on a statement of defendant 5 
where she admits that they have a joint 
title. That however bos nothing to do with 
the question of possession under s. 9 . It may 
well be that a joint owner of property is 
still at the date of suit under s. 9 entitled 
to the property and would be given posses- 
sion in a suit properly instituted for that 
purpose. But, nevertheless, it is open to one 
co-owner of property to oust the others and 
to obtain exclusive possession for himself. 
The title of the others may not be extin- 
guished when this is done, but if that ouster 
took place more than six months before the 
institution of the suit under s. 9 , then for 
the purposes of 8. 9 that ouster would hold 
good even though the title of the plaintiff 
may nob be extioguished. Consequently, the 
admissions of the defendants which go to 
the question of title do not oust the juris- 
diction of the Court, and as neither side 
contended that they were in joint possession 
within six months before the suit was filed, 
the lower Court was right in placing the 
plaintiff in exclusive and not in joint posses- 
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sion. The application is dismissed with costs. 
Counsel’s fee Rs. 15. 

d.s./r.k. Application dismissed. 
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Vivian Bose J. 

Civil Revn. Appln. No. 226 of 1988, Deci- 
cled on 28th March 1939. 

Tulsiram Dewaji Kunhi — Defendant 

— Applicant 

V. 

Paikan Bapu — Plaintiff — 

Opposite Party. 

* Limitation Act (1908), Art. 7 Village 

barber is not artisan — Suit by village barber for 
remuneration for services rendered to his custo- 
mer is not governed by Art. 7. 

Village barbers are not household servants, or 
labourers in the sense in which the term 'labourer' 
is used in Art. 7. They arealsonotartisans. Hence 
a suit by a village barber for remuneration for 
services rendered to his customer is not governed by 
Art. 7 : A I R 1918 Nag 156 and AIR 1927 Rang 
279, Dialing. [p 132 C 1, 2J 

M. R. Rajkarne — for Applicant. 

N. D. Oiandurkar — for Opposito Party. 

Order. — The plaintiff is a village barber 
and the defendant is a resident of that vil- 
lage and is one of the plaintiff’s customers. 
The plaintiff sues for remuneration for 
services rendered to the defendant, and the 
question at issue is one of limitation. If the 
suit falls within Art. 7. Limitation Act, then 
it is beyond time; on the other hand if it 
falls under the general Article 102 it is within 
time. The lower Court finds that Art. 102 
applies and has consequently decreed the 
claim which is for a small sum of Rs. 9. The 
learned counsel for the applicant contends 
that Art. 7 applies and so asks mo to dismiss 
the plaintiff’s claim. Article 7 is confined to 
suits for the wages of a household servant, 
artisan or labourer. It is clear that village 
barbers are not household servants. It is 
also, I think, clear thatthey are not labourers 
in the sense in which the term ‘labourer’ is 
used in that Article. It is used there with 
reference to a man who does work chiefly 
requiring bodily strength. That leaves the 
word artisan' to be considered. 

>f Artisan is defined in the Oxford Pnglish 
Dictionary as "one who practises or culti- 
vates an art : an artist” and also as "one 
who is employed in any of the industrial 
arts; a mechanic, handicraftsman, artificer.” 
I think it is clear that a barber cannot be 
•«id to be employed in any industrial art; 
he is not a mechanic or craftsman or artisan 
in that sense. The only question is whether 
he CAn be said to cultivate an art. The word 
art’ is defined in the Oxford English Die- 


tionary and also in Webster’s Dictionary 
and a large number of illustrations are 
collected under the definition to indicate the 
sense in which the term is ordinarily used 
in the English language. Nowhere is cutting 
of hair or shaving or trimming of beards 
included as one of the arts. Whether a 
modern barber who works on the heads of 
fashionable ladies can be considered an artist 
may perhaps be open to question. It is 
possible that the skill required by him 
places him in a higher category than was 
formerly the case, but in any case such 
persons no longer call themselves barbers. 
They describe themselves as hairdressei*s 
and use other names of that kind. But 
however that may be, it is not possible to 
include barbers of a remote village of the 
Central Provinces in the class to which a 
modern barber may perhaps aspire. 

I am referred to a passage in 14 N L R 
152* at p. 155 which places the village barber 
among village servants such as carpenters 
and blacksmiths. It is argued that black, 
smiths and carpenters are undoubtedly 
artisans and there is no reason why the 
village barber should bo placed in a higher 
category and be given a longer period of 
limitation. It is also jiointod out that the 
learned Judges in the Rangoon High CJourt 
in 5 Rang 477" considered this a relevant 
argument in the matter of a motor driver. 

I do not think that either of the rulings is 
in point here. One may or may not consider 
the village Imrber a village servant, but that 
would not bring tlio case under the purview 
of Art. 7, for tlio servant described there is 
a household servant and not a village 
servant. As regards the Rangoon case, there 
can be little doubt that a motor driver is 
an artisan in the sense that he is employed 
in an industrial art, namely that of a motor 
mechanic. Apart from that, I do not think 
that the mere fact that a village barber who 
may not be ns highly skilled a person as a 
village carpenter or a village blacksmith 
gets a longer period of limitation would 
justify me in straining the moaning of the 
words employed in Art. 7. I am of opinion 
therefore that the lower Court was right in 
holding that the case did not fall within 
Art. 7. The application is therefore dismissed 
with costs. Oounsel’s fee Rs. 10. 

D.S./r.k . Application dismissed. 

1. (’18) 6 AIR 1918 Nag 166 : 40 I 0 779 : 14 N L 

B 162 1 Bala Ballabbdaa. 

2. ('27) 14 AIR 1027 Rang 279 : 104 I 0 620 : 6 
Rang 477, Bowaram v. LachminarayaD. 
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Vivian Bose J, 

Civil EevD. No. 562 of 1939, Decided on 
10th September 1940, from order of Third 
Sub.Judge, Second Cl^, Nagpur, D/- 6th 
July 1939. 

Mt. Shakunialabai wh Goviridrao 
iludliyar — Defendant 2 — Applicant 


V. 


Roshanlal Mallooram Agarwal and 
others, (Plaintiffs 1 to 4) and another, 
Defendant 1 — Non-applicants. 

(a) Mortgage — Parties to suit — Person claim- 
ing paramount title to mortgaged property is 
not necessary party to mortgage suit — His title 
cannot be tried out unless all parties desire that 
or he claims some interest in equity of redemp- 
tion — He is bound to be discharged when he 
claims paramount title and does not wish to be 
joined. 

All that the Court is concerned with in a mort- 
gage suit is the question of redemption. The mort- 
gagee sues for the money which he has lent and for 
the enforcement of his security if the money is not 
paid. Only the persons who are interested in paying 
in order to save the property are necessary parties 
to the suit. All other matters are irrelevant, Con- 
sequently, in a mortgage suit a person claiming a 
paramount title to the mortgaged property is not a 
necessary party. His title to the mortgaged pro- 
petty oannot be tried out In the mortgage suit un- 
less all parties desire that or unless he claims some 
interest in the equity of redemption either by way 
of an alternative case or in spite of his paramount 
title. Ho is bound to bo disc^rged when he claims 
a paramount title and does not wish to be joined : 
A 1 11 1937 Nag 121, Expl., aiid Rel. on; AIR 
1935 Nag G8, lief.-, A I R 1931 Nag 20, Disting. 

[P 183 C 2; P 134 C 1. 2] 

(b) Mortgage— Mortgage suit— Decision when 
person claiming paramount title is necessary 
party can be interfered with in revision. 


The question of parties and persons is fan 
mental and goes to the very root of jurisdicti 
Consoqucutly, the High Court can interfere in n 
fliOD with ft docisioQ UB to wbeo a persoo who cla 
a patamouikt title le a ncceftsarj party to the m< 
g^o suit.: A I R 1936 Nag 167. Foil ; A I R 1 

(P134C 

^r. IK. S Barltngay — for Applicant, 
n A Non.applicants 1 to 4. 

Order. — The question here is whet! 
a person who claims a paramount title ii 
mortgage suit should be discharged. 3 
mortgage was executed by defendant 
Xho plaintiff has joined defendant 2 
ho suit alleging that defendant l and i 

husband of defendant 2 (the husband 

and that tho mortgage was executed by < 
fendant i on behalf of the family. Def 
dant 2 contests this and states that 1 
husband was separate from defendant i 
all relevant times and that the property 
suit was bis exclusive property which i 


fendant l had no right or authority tomort- 
gage. The lower Court holds that defendant 2 
is a necessary party as it is necessary to 
have her here in order to give complete 
relief to the plaintiff. 

1 am not able to see bow this case differs 
from one in which a person has mortgaged 
property which another claims as his exclu- 
sive property. It is to my mind evident that 
the title of that other to that property can- 
not be tried out in a mortgage suit unless 
all parties desire that or unless that other 
claims some interest in tho equity of re- 
demption either by way of an alternative 
case or in spite of his paramount title. It is, 

I think, elementary that in a mortgage suit 
no question of title arises. The mortgagee 
clearly has no interest and in fact cannot, 
if he wishes to succeed, challenge the title 
of his mortgagor. All we aroconcerned withi 
in a mortgage suit is tho question of re- 
demption. Tho mortgagee sues for the money 
which he has lent and for the enforcement 
of his security if thomoney isnot paid. Only 
tho persons who are interested in paying 
in order to save the property are necessary 
parties to the suit. All other matters are 
irrelevant. Unless that were so, it would be 
possible for complicated questions of title in 
relation to some vast estate to be decided in 
a trumpery mortgage suit concerned with a 
comparatively small sum of money. It would 
be possible for a person who wants to get 
property from another and have the ques- 
tion of title tried out to take a mortgage 
from a man of straw who has no possible 
interest in that property for some small 
amount and then to sue him on the mort- 
gage and to join the real owner of the pro- 
perty on the ground that he claims a right 
to the property. Tho court-fees payable 
would be negligible on the mortgage and the 
complicated question of title would be tried 
out on payment of a small court-fee as a 
side issue in some trumpery mortgage 
matter. Clearly that is neither the object 
nor the intention of the law. 

The learned counsel for the non-applicant 
however relies on 20 N L R 359,^ air 1935 . 

Nag 682 ^ J gQ V 

the first of these three cases is concerned, 
it was a case in which all the defendants 
pleaded to the mortg age and desired to fight 

1 . (’31) 18 AIR 1931 Nag 20 : 180 I C 105 : 26 
NLR 859, Ifihwardas v. Uiralal. 

2. (’85) 22 AIR 1935 Nag 68, Mt. Iqbal Bcgam 
V. Misrilal. 

3. (’87) 24 AIR 1937 Nag 121 : 170 I C 192 : ILR 
(1937) Nag 36C, Motiram Motbaram Patel v, Lai- 
ebaud OuUftbchftnd Marwadi. 
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oufc the question ot the mortgage. Of coarse 
if that is so, they are all necessary parties. 
It does not matter 'whether some one of 
them claims in addition a paramount title. 
If he wants to fight out the mortgage matter 
because he says he is interested in the equity 
of redemption and the plaintiff agrees that 
be is BO interested, clearly he is a necessary 
party. The learned counsel however relies 
on a somewhat wider pronouncement made 
by the learned Judge in that case which is 
to the effect that there is no inflexible rule 
either in law or in practice excluding ques- 
tions of title from a mortgage suit and that 
such titles may bo investigated in such a 
suit if it is necessary to give complete relief 
to the plaintiff or to secure to him, as a 
result of the decree in the mortgage suit, a 
quiet and unobstructed possession. Those 
observations, read in conjunction with the 
facts of the case in which they wore made, 
are of course unexceptionable. But what 
does one mean by stating that all matters 
necessary to give complete relief to the 
plaintiff may bo investigated ? It is only 
matters in suit which can bo investigated 
and not matters which are beyond the suit. 
The only relief claimed in a mortgage suit 
18 the relief to enforce the security against 
iwrsons interested in the equity of rodemp. 
tion. If a person is not interested in the 
equity of redemption whatever else ho may 
be interested in forms no part of the relief 
claimed in the mortgage suit and it is not 
necessary to go into those other matters in 
order to give the plaintiff the relief which 
he claims, namely a right to enforce his 
security against those interested in the 
equity of redemption. 

As regards AIR 1936 Nag 68,* that is a 
very short judgment in which no facts are 
given.^ Staples, A. J. 0 . merely states, after 
referring to a Patna ruling which has not 
been referred to here, that it would bo just 
and convenient to join the applicant as a 
party to the suit before him and to adjudi* 
cate upon her claim. Unless one knows the 
facts on which the learned Judge proceeded 
it is quite impossible to comment on that 
decision. There are undoubtedly cases in 
which it would be proper to inquire into 
these matters. I have already mentioned 
some of them, namely when all parties desire 
this to bo done, or when the person claiming 
a paramount title also pleads to the mort. 
gage and claims a right to contest the mort- 
gage on the ground that be is al^ interested 
in some way in the equity of redemption. 

As regards A I R 1937 Nag 12I,* that is a 


case which is not in favour of the non. 
applicant. The decision there is that a son 
is not a necessary party to a suit against his 
father on a mortgage of joint family pro- 
perty because the son can bring a suit for a 
declaration that the mortgage decree does 
not bind his share. The learned Judge, how. 
over, goes on to state that if the son should 
himself come in and ask to be joined on the 
ground that he is interested in the equity 
of redemption and wants to be given a 
chance to challenge the mortgage or redeem 
it in the alternative, then ho ought to be 
joined. With that of course I agree, but that 
is not the case hero. Defendant 2 does not 
wish to bo joined. Sho claims a paramount 
title and claims the right to bo discharged. 
According to the ruling just cited, sho is 
bound to be discharged in those circum. 
stances. 

It is next urged that whatever be the 
rights or wrongs of the matter, the lower 
Court, oven if it has decided wrongly, had 
jurisdiction to do so and that the High 
Court cannot interfere in revision with a 
decision when a party who claims a para- 
mount title is necessary to the case. Again 
reliance is placed upon A I R I93r> Nag CS.* As 
I have already said, so far as that decision 
is concerned, it is not possible for me to 
comment on it because I do not know what 
the facts there wore. If a more general 
proposition was intended, then with res- 
pect I dissent from that view and have so 
dissented in a ruling published in the autho- 
rized reports, I L R (193G) Nag 73.* When 
I say “dissent from that view” I do not 
mean that I have referred to the ruling of 
Staples, A. J. C. or indeed to the question 
of paramount title ; but I have referred to 
and followed a number of decisions which, 
state that the question of i>arbie 9 and per-^ 
SODS is fundamental and goes to tto very' 
root of jurisdiction. This will be found at 
pp. 76 and 77 of my decision. As my deci-j 
sioD is the later of the two, and as it is 
published in the authorized reports, and as 
no facts are given in the ruling of Staples, 
A. J. C., so that I cannot determine who. 
tbor what he has said is obiter or not,' 

I prefer, with respect, to follow my owO' 
view. In my opinion defendant 2 must be 
discharged from this suit on the ground 
that she claims a paramount title and dis- 
claims all interest in the equity of redomp. 
tion. The application is allowed, the ordorj 
of the low er Court is set aside and an order 

4 . ('86) 28 A 1 R 1986~Nag”l6f :~164~rd''84T: 

I L R (1980) Nag 78, Dovidas v. Nitkaotbrao. 
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'will now be passed discharging defendant 2 
from the suit. Costs of the revision will be 
paid by the plaintiff, Counsers fee Rs, 25. 
Costs in the lower Court will also be paid 
by the plaintiff. 

G.N./b.K. Application allowed . 
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Stone C. J. and Vivian Bose J. 

First Appeal No. 70 of 1937, Decided on 
22nd August 1940. 

Mt. Radhabai w(o Payidharinath Bapu 
Kalar — Plaintiff — Appellant 

V. 

Pandharinath Bapu Narayan Bapii 
Kalar and others — Defendants — 

Respondents. 

(a) Hindu law — Partition— Wife can sue for 
her share provided she has not assented, waived 
her right or acquiesced — Wife held did not 
acquiesce in partition but merely stood by and 
hence entitled to share. 

A wife can sue for her share where there has 
been a partition and she has not been assigned any 
share and has not assented or waived her rights or 
acquiesced. [V 135 C 2) 

None of the parties to the partition know that 
the wife bad any right to a share. No provision 
was made for her. She was never asked to waive 
her right to her share. Bhe was allowed to retain, 
and in fact retained, certain ornaments. Though 
the wife used to remain present of! and on at the 
time of discussion between the parties during the 
partition she merely stood by and did nothing 
except claim certain ornamouts not as a share- 
holder but because she wanUd them : 

Held that the wife did not acquiesce in the par- 
tition and therefore was entitled to a share. The 
fact that she suggested a division of the ornaments 
and actually got them weighed for the purpose did 
not iuvolvo any agreement or consent with r^ard 
to partition : 81 Cal 262 (P C) and A I R 1936 P C 
20, m. on; A I R 1930 All 637, Ref. [P 136 0 2] 

(b) Hindu law — Partition — Suit by wife lor 
her share — Partition re-opened — wife's share 
should be adjusted so as to interfere with past 
transactions as little as possible. 

Where in a suit by the wife for her share in the 
family property a partition is reopened, the proper 
course In allocating the wife's share is to so re- 
arrange the property as to interfere with past 
transactloua ai little as may bo. [P 136 0 2 ; 

P 187 C 11 

(c) Hindu law^Partition^Wife taking oma- 
ments because she wanted them — Subsequent 
suit for share by wife — Gold and silver must be 
taken Into account in settling her share. 

Where at a partition the wile takes certain 
ornaments not as a iharo-boldor but because she 
want^ them the value of those ornatnonts must 
taken into account in settling the wife’s share 
in a subsequent soft by her for bet share. 

1 / tr T . . CP 137 0 1] 

Y, V, Jakatdar — for Appellant. 

A.Tt.Kulkarni.J. V. Jakaldar and iI.R. Dobde 
ana fl. V, Pradhan — for Respondents I ; 1 
and 4 ; and 2, 8 and 5, reapoctlvely. 


Judgment. — This is an appeal by the 
wife of the father of three sons who at one 
time were the members of a joint Hindu 
family and who in 1931 or thereabouts sepa- 
rated. The resulting partitioning of the pro- 
perty was effected amicably and resulted in 
the family property being divided into four 
shares, the plaintiff, wife of the father, being, 
as we think, allowed to retain certain orna- 
ments. The question in this suit is whether 
the plaintiff is entitled to claim a share. 
The learned editor of Mayne on Hindu Law 
and Usage (Edn. 10 ) at p. r>ii observes as 
follows : 

According to the MituksbaM law, a wifo is 
entitled on a partition between her husband and 
bis sons to a share equal to that of a son ; but she 
cannot enforce a partition. She may either be the 
mother or the step-mother of the sons. 

That proposition as late as 1930 in 52 ALL 
596* was regarded as a proposition about 
which two opinions could be rationally ex- 
pressed and it was there observed that it 
bad been strongly argued by an eminent 
lawyer tiiat she had no such right. All 
doubt on the matter is however set at rest 
by the decision of the Privy Council in 63 
I A 33,* where their Lordships point out that 
under the llitakshara law when the family 
estate is divided a wife or mother is entitled 
to a share but is not recognized as the owner 
of such share until the division of the pro- 
perty is actually made. In this case how- 
ever it is said that granted that a wife has 
a right to a share, this particular wife has 
lost her right to re. open this partition be- 
cause she consented to it, she took part in 
it, she acquiesced in it, and therefore she is 
prevented by the doctrine of acquiescence 
from now challenging it and she must be 
regarded by her conduct as having waived 
her right to a share. It has already been 
held on a preliminary issue as follows in 
this very case : 

Tba weight of authority tbuB lies iu favour of 
the view that a wife is eotitled to sue for reparti- 
tion and to get her share in it which share was 
not allotted to her in the partition when she did 
not acquiesce in the partition or did not waive 
bee share. 

We would express the matter somewhat 
differently, though doubtless it comes to 
very much the same thing. A wife can sue 
for her share where there has been a parti- 
tion and she has not been assigned any share 
and has not assented or waived her rights 

1. (’30) 17 AIR 1980 All 587 : 125 I 0 7C2 ; 52 All 

598: 1930 ALJ 708, Partap Singh v. Dalipsingh. 

2. ('88) 23 A 1 R 19SG P 0 20 : 159 I 0 1080 : 88 

1 A 88 : 68 Cal 691 (P C), Pcatapmull Agarwalla 

V. Dbanbatl Bibi. 
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or acquiesced. As their Lordships of the 
Privy Council state in 31 Cal 262^ at p. 272 
tho molhor (tho same applies to the wife) is not 
bound by a partition to which it is not shown she 
ever nsseotcd. 

At page 271 they observe as follows : 

The Judges of the High Court apparently con- 
sidered that acquiescence on the part of themothor 

was established But their Lordships have 

not been referred to, not have they been able to 
discover any evidence of acquiescence except a 
vague statement by the plaintiff that no share was 
assigned to tho mother ‘because she did not make 
any objection.' 

We have no reason to think that in this 
branch of law acquiescence is anything other 
than it is in other branches of law and ac- 
quiescence is, we think, a branch of the law 
of estoppel and before it begins to operate 
it has to have all the factors present that 
are indicated as necessary by the Lord 
Chancellor in (1865) i n L c 129,* referred to 
in 2 N L B 34® at page 40 and together with 
the case law on this branch of law by this 
Bench in A I R 1939 Nag 1C3.® In this pro- 
sent case the plaintiff has greatly weakened 
her position by alleging that she did not 
know of the partition at all. Tho learned 
Judge has found that she knew about the 
partition and there is abundant evidence 
to justify that conclusion of fact and wo 
accept it. But it is equally plain, in our opi- 
nion, that nobody in this family was aware 
that the wife was entitled to a share. Of 
the contesting defendants, the two elder sons, 
only one has gone into the box and he said' 

We never asked her that she had a share in the 
paitition of tho property. W© never know that she 
bad any share. 

It is apparent from other evidence that 
the only part she took in this partitioning 
was in connection with the household orna. 
ments. On this plea a witness who strikes 
ns ^ giving the most truthful evidence is 
again a witness for the contesting sons, 2 and 
8, D. w. 4. He says : 

^ u®ver told the plaintiff that she bad a ebaro in 
the property and whether she required It or not. 

I simply asked her if she wanted anything and she 
Bimply Mid that she would be satUffod if she were 
given the gold which was with her. 1 toIdLaxman 
then and there not to demand tho gold which was 
with her. Laxman agreed to it. 

There is other evidence to the effect that 
that attitude was taken up because these 
sons were not merely claiming their share 
ID the immovables and bouses and money. 

3. (’04) 81 Cal 282 : 81 1 A lOrS'O W NliTIPoT 

Ganeab Dutt v. Jowach Thakoorain. ’ 

4 . (1886) 1 H L 0 129 ; 12 Jur (N 8) 606 : 14 W H 
OT6 r 149 R R 648, Ramedon v. Dyson. 

5. (•(») 2 N L B 84, Collier v. Baron. 

«■ (*89) 26 A i B 1939 Nag 168 J 182 I C 627 
Buwarji Madhao v. Bbnrelal Ajitmal. ’ 
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lending but were claiming to take away from 
her her ornaments and she objected to that 
and the matter was amicably settled by the 
neighbours saying that she ought to be left 
with her ornaments. Another witness (2 and 
3 D. w. 2) says : 

these four occasions plaintiff was present. 
She did not raise any objection to any of the said 
divisions effectod. On all these occasions she did 
not claim any share for herself in any of tho pro- 
perties except that she demanded the gold which 
she bad with her« 

Taking the evidence as a whole it seems 
to us to be reasonably plain that this is a 
c&se in which nobody knew that the wife 
had any right to a share. No pronsion was 
made for her. She was never asked to waive 
her right to her share. She was allowed to 
retain and in fact she retained certain orna. 
moots and according to the evidence of the 
defendants she kept a substantial amount 
of gold ornaments. That sort of evidence 
^ems to bring this case directly within the 
Privy CJouncil decision in 31 cal 262,® that is 
to say a case where a woman stands by and 
docs nothing at all except claim certain 
ornaments, and she claimed not ns a share- 
holder but because she wanted thorn. They 
were being claimed in point of fact by the 
sons, and the sons wore claiming them as of 
right and the neighbours came along and 
persuaded the sons to give up their rights 
and they gave up their rights for the sake 
of enmity. Tho defendants pleaded acquies. 
cenco based on her conduct and active part 
in the partition. They subsequently added 
further particulars ; (i) that she suggested 
a division of the ornaments and bad actually 
got her ornaments weighed for the purpose 
and ( 2 ) she used to remain present off and on 
at tho time of discussion between the par- 
tiesduring the partition. As to ( 2 ) that comes 
directly within their Lordships’ observa- 
tioDs. As to (l) wo think that as above indi. 
cated that did not involve any agreement 
or consent with regard to partition but has 
resulted in an amicable settlement of thol 
claim made by the sons to certain orna- 
ments as theirs but which right they waived 
and allowed their stepmother to keep them. 

Mr. Bobdo for the respondents has 
strongly urged that to allow a partition to 
be reopened many years after tho event, 
after all sorts of payments have boon made, 
suits 61ed by third parties or against third 
parties, involves immense dislocation. It is* 
of course regrettable that dislocation is in- 
volved, but this woman 61ed this suit in 
1938 a very short time after this partition! 
was effected. But we think that the pro- 
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per course to pursue in allocating her share 
would be so to rearrange the property that 
<it interferes with past transactions as little 
'as may be. What she is asking for is a decla- 
ration that she is entitled to a fifth. That 
declaration, we think, she is entitled to. She 
'is further asking for division either through 
the Collector or through Court according 
as the nature of the property. As to the work- 
ing out of the partition, we cannot of course 
say anything at this stage except this that 
lit is hardly disputed on the evidence already 
on record that the plaintiff has received 
gold and silver and that whatever she has 
so received will be taken into account in 
settling her share, and that as to what she 
has received will be determined by evidence 
after an issue has been framed. Costs out 
of the estate. 

g.n./r.k. Appeal allowed. 


A. I. R. 1941 Nagpur 137 
Niyogi J. 

Misc, Civil Case No. 122 of 1939, Deci. 
ded on 4th September 1940. 

Nagpur Electrical Light d Power Co., 
Ltd. — Applicant. 

V. 

Nagpur Municipal Committee — 

Opposite Party. 

(a) C. P. Municipalities Act (2 ol 1922), 
S. 83 (2) — Commissioner is competent to make 
a reference. 

As tb© Commissioner has jurisdiction to hearth© 
appeal from an order of the Deputy Commissioner 
ho must bo doomed to have the same powers as aro 
conferred on the Deputy Commissioner under S. 63, 
as an appeal is only a continuation of tho original 
proceedings. The Commissioner is therefore entitled 
to make a reference under S. 83 (2). [P 137 C 2; 

„ _ ^ P 138 C 1) 

(b) C. P. Municipalities Act (2 of 1922) 

Tcrmirial tax — Terminal tax rules of Nagpur 
Municipality, R. 3 — Hard drawn bare copper 
wire imported by rail is liable to be assessed 
under serial No. 5 and not under serial No. 7 of 
Terminal Tax Schedule. 

if an article is imported by railitmustfallunder 
the first part of R. 3 which refers specifically to rail- 
way consignments. Hence hard drawn bare copper 
wire imported by rail is liable to be assessed under 
serial No. 5 and not under serial No. 7 of the Ter- 
miniil Tax bchedule iu accordance with tho first 
part of It 3 oftbeTerminalTax Rules, fp 138 C U 

M , H. liohde — for Applicant. 

^ Opposite Party. 

Order. — This case arises on a reference 
rnade by the Commissioner, Nagpur Divi- 
8ion. Nagpur, under sub.s. ( 2 ) of S. 83 , Muni- 
cipahties Act. ii of 1922. The question is 
wliothor hard drawn bare copper wire is 
assessable to terminal tax under serial No 5 
or sena No. 7 of the Terminal Tax Schedule 
of tho Nagpur Municipal Committee. Up to 


August 1937, the Nagpur Municipal Com. 
mittee had been levying terminal tax on 
hard drawn bare copper wire imported by 
rail to Nagpur classifying that article under 
electric goods specified in serial No. 5 of the 
Terminal Tax Schedule. But, on an objection 
raised by tho auditor tho standing sub-corn, 
mittee of tho Municipal Coininittee sane, 
tioned the levy of a liiglier rate of Re. 1.8.0 
instead of 2 annas per rnaund under serial 
No. 7 of that Scliedule. Tho action of tho 
sub.committee was uplield by thocoaimitteo 
by its resolution No. lO-i dated 30th July 1938. 
The Nagpur Electric Light and Power Com- 
pany Limited which was aggrieved by that 
resolution filed an appeal in tlio Court of 
the Deputy Commissioner under s.83, C. P. 
Municipalities Act of 1922. Tho Deputy Corn- 
missioner upheld the Municipal Coimnitteo’s 
resolution whereon tho Nagpur Electric 
Light and Power Company Limited pre- 
ferred an appeal to tho Commissioner. It is 
as a second appellate Court that the Com- 
missioner has referred tlio question to this 
Court for its opinion. 

On behalf of the Municipal Corandttee 
an objection was raised in limine that tho 
Commissioner was incompetent to make a 
reference and that tlio proper course for tho 
Commissioner was to have roraandod tho 
case to the Court of the Deputy Commis- 
sioner with a direction to that ollicer to 
make a reference to this Court under S.83 
( 2 ), C. P. Municipalities Act. I am unable to 
see any substance in this objection. Tho 
Commissioner under s. 58, Municipalities Act, 
is vested with tlio same authority and con- 
trol over the Deputy Commissioner as bo 
could exercise in the revenue administration. 
Under s. .S3 ( 2 ), C. P. Land Revenue Act, 
a second appeal lies to the Commissioner 
from any order of the Deputy Commissioner 
on any of the grounds mentioned in cl. (c)l 
of sub-s. ( 2 ) of that section. That the Com-^ 
missioner is competent to hear the apjjeal 
appears to be beyond doubt. If tho Com-j 
missioner had jurisdiction to hear the appeal] 
he must bo deemed to have tlio same powers 
as are conferred on the Deputy Commis- 
sioner under S. 83, C. P. Municipalities Act, 
as an appeal is only a continuation of the 
original proceedings : sec 15 cal 94* at p. 98. 
The appellate Court is, as indicated in S. 107, 
Civil P. C., empowered to pass any order 
which the law authorises the original Court 
to pass. Under s.83, C. P. Municipalities 
Act, the Deputy Commissioner could doter- 
mine the appeaj^finally or under sub-s. (2) of 
1. (’88) 15 Cal 94, Gobind Cbundor v.UuruChura. 
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that ^ction refer the case for the decision 
of this Court. The Commissioner would 
therefore be entitled to exercise the same 
powers as the Deputy Commissioner could. 
I hoid that the reference has been properly 
made. Coming to the merits of the case, I have 
no doubt that so far os the hard drawn bare 
copper wire was imported to Nagpur by rail 
it was liable to be assessed under serial No. 5 
and not under serial No. 7 of the Terminal 
Tax Schedule in accordance with the first 
jpart of R. 3 of the Terminal Tax Rules. The 
rule as a whole runs as follows : 

If any question arises as to tho beading in the 
schedule of articles under which any particular 
consignment falls, tho classihcationodopted by the 
railway authorities for the levy of the railway freight 
upon that consignment shall 1)0 accepted for the 
purpose of tho tormin.al tax. When an article is 
nientioned in tho Schedule spocifically and is also 
included in a general category, tho tax shall be 
levied at tho rato mentioned for the spccihc item. 
When any article is not specifically mentioned anti 
may come under two or more headings in the 
Schedule, tho tax shall bo levied at tho highest 
rato fixed for any such headings. 

Analysing that section it would appear 
that the articles which are assessable to 
terminal tax are broadly divided into two 
classes; those which are imported by rail 
and those which are imported otherwise 
than by rail. The latter class of articles are 
sub-divided into two classes, (l) where an 
article is mentioned in the schedule specifi- 
cally, and ( 2 ) when an article is not speci- 
fically mentioned. If an article is imported 
by rail it must fall under the first part of 
R. 8 which refers specifically to railway 
consignments. In that case the Municipal 
Committee is bound to accept the classifi. 
cation adopted by the railway authorities 
for the levy of the railway freight upon a 
consignment. That rule leaves no scope for 
discretion. It is not denied in this case that 
the goods which were imported by the 
Electric Conapany were all imported by rail. 
The Municipal Committee could not there- 
fore apply the third part of R. 8 and levy 
the terminal tax at the higher rate. I find 
from G. I. P R. Goods Tariflf. Part. i-A. page 
194 that the bare hard drawn copper wire is 
cloMed under the head 'electrical appliances 
and fittings.’ The Municipal Committee is 
under Part 1 of R. 8 of the Terminal Tax 
Schedule bound to accept that classification. 

It is trne that if the same article were 
imported mto Nagpur otherwise than by 
raU, the contention of the Municial Com. 
mittee would have some force. In view of 
admitted fact that the article was a rail 
borne import, any discussion of this ques 


tion would be academic. I may only point 
out that part 2 (i. e. the second sentence in 
R. 8 of the Terminal Tax Roles) only applies 
to an article which is mentioned specifically, 
that is by the specific description that article 
IS Itself known in the market and that when 
an article falls under two headings, one more 
specific as a class than another, the last part 
of that rule would authorise the Committee 
to levy tax at the higher rate. It must 
however be conceded that in a case of an 
article such as the present, it would be 
manifestly absurd to levy taxes at different 
rates because the means of transport are 
different. This absurdity is tho more glaring 
as this particular article would have to pay 
the tax at Re. 1-8.0 per maund while the 
other kinds of electric goods would be pay- 
ing only at 2 annas per maund. It is not 
permissible to presume that the authority 
which framed this rule intended such a 
startli ng and capricious result. Consequently, 
it must bo lield that were the Municipal 
Committee to levy tho higher rato in the 
hypothetical case put forward on its behalf, 
it would ho acting in contravention of the 
spirit of the rule. To avoid an anomaly, the 
appropriate course would bo to amend the 
wording of R. .8. On the particular facts of 
this case, I have no doubt that it falls under 
the first part of R. 3 so os to leavo no alter- 
native to the committee but to accept tho 
clarification adopted by the railway autho- 
rities. Tho resolution No. 104 dated 30bh July 
1938 cannot be sustained. Tho Municipal 
Committee will pay tho costs of this refer- 
ence to the Company. Counsel fees ns. 100 . 

d.s./r.k. Order accordingly. 
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Pollock and Grder JJ. 

^Civil Rovn. No. 463 of 1938. Decided on 
2<th November 1939, from order of Fourth 
Sub- Judge, 2od Class, Nagpur, D/- 5th July 
1938, 

Ganpatrao Raghobaji Koshti and 
another — Defendants 3 d 4 — Applicants 

V. 

Shamrao Damodhar Dalal and another, 
Plaintiffs 1 it 2 and another, Defen- 

dant 1 and others — Non. applicants. 

Civil P. C. (1908), S, 6 — Mortgage suit — 
Subsequent mortgagee added as defendant claim- 
his rights to be investigated and decided — 
Suit for purposes of jurisdiction has to be 
valued ad valorem on amount due on plaintiff’s 
prior mortgage — Jurisdiction is not lost if 
amounts claimed on prior and subsequent mort- 
gages together exceed Court's pecuniary juris- 
diction — No court-fee is payable on claim under 
subsequent mortgage. 


1941 Ganpatrao Koshti 

When in a mortgage suit a subsequent mortgagee 
is added who wants his rights to be iuveetigated 
and decided the suit for purposes of jurisdiction 
has to be valued ad valorem on the amount duo on 
the plaiutia's prior mortgage and jurisdiction is 
not lost if the amounts claimed on the prior and 
subsequent mortgages taken together exceed the 
pecuniarv jurisdiction of the Court: AIR 1931 
Cal 159, Re/. [P 110 C 2) 

No court-fee is pajablo on the claim under the 
subsequent mortgages inasmuch as the claim is 
neither a set-oQ nor a counter-claim and is asked 
for in the written statement which doee not require 
to bo stamped at all. [P 140 C 2 ; P 141 C 1] 

I‘. P. Deo — for Applicants. 

G. R. Pradhan and S. C. Dull Choudhary — 
for Non-applicants 1 and 2, and 4, respectively. 

Order of Reference 
Gruer J. — In this mortgage suit the 
applicants (defendants 3 and 4) were subse- 
quent mortgagees. Defendant i was the 
original mortgagor and the plaintiffs (non- 
applicants l and 2) were the prior mortgagees. 
These applicants, subsequent mortgagees, 
claimed to be allowed to fiay off the ]>rior 
mortgage and to have a decree in their fav- 
our for the combined amounts of the two 
mortgages in Form No. 9 of Apiwndix D road 
with 0 . 84, U. 4, Civil P. C. The lower Court, 
Pourtli Sub. Judge, second class, Nagpur, 
points out that the total claim on the sub- 
sequent mortgages is R8. 2557 plus Rs. 4502= 
Ra. 7059 which is beyond the inherent juris, 
diction of a second class Sub. Judge. It 
therefore holds that those mortgages of 
defendants 3 and 4 cannot he enquired into 
in the present suit. The present application 
against that bnding is not opposed by the 
plaintiffs who say that they have nothing 
to urge. It is opposed by defendant 2 who 
l>oint8 out that o. 34, R. 4. Civil P. C., provi- 
dos for the case of subsequent mortgagees 
and 

lor tho adjudication of the respective rights and 
liabilities of tho parties to tho suit in the manner 
and lorm set forth in Form No. 9, Form No. 10 or 
Form No. 11, as the case may bo, of Appendix D 
with such variations as the circumstances of tho 
case may require. 

Now Form No. 9 provides for a statement 
of tho amount due on the subsequent mort. 
gage 80 that evidently that amount would 
have to bo determined in the suit and all 
objections to the mortgage would have to bo 
decided. It is said however that though this 
no doubt would have to be done if the Court 
had jurisdiction to entertain the total claim 
it cannot bo done where tho pecuniary juris- 
diction of the Court bos been exceeded as is 
the case hero. Section 6. Civil P. C., says: 

bavo in so far ua is otherwise expressly provided, 
noth ng heroin conUined shall operate to give any 
Court jurisdiction over sulU tho amount or value 
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of the subject-matter of which exceeds tho pecu- 
niary limits (if any) of its ordinary jurisdiction. 

The valuation of a suit for purposes of 
jurisdiction is determined by the valuation 
in the plaint. That is the general rule, but 
here by reason of 0 . 3i, R. 1 , Civil P. C., the 
subsequent mortgagees having u right of 
redemption had to bo joined as parties, and 
by reason of R. 4, sub-r. l, tboir rights and 
liabilities had to bo determined in the 
manner and form set forth in form No. 9 
seeing that they tliemselves wished to re- 
deem. The Court theroforo apparently has 
no option but to investigato tho validity of 
the mortgages and tho amount duo not only 
on tlie mortgago primarily in suit dated 
22nd December 1925 but tho two subsequent 
mortgages of 1931 and 1933 of which tho 
principal sums aro Rs. -1000 and Rs. 3000 res- 
pectively. I doubt therefore whether tlio 
lower Court’s order refusing to consider those 
mortgages can stand. It seems to mo that 
if it had jurisdiction it was bound to go on 
with tho suit as a whole, otherwise to return 
tho plaint to bo presented to tho Court 
having jurisdiction. 

Tho question whether jurisdiction has 
been exceeded in such a esrse is somewhat 
puzzling, and 1 have not boon able to find 
any authority bearing directly on the point. 
There are of course cases in which it has 
been held that the Court has power to pass a 
decree in excessof its pecuniary jurisdiction; 
for instance where mesno protits accruing 
pendente lite aro concerned, ILK (l937) 2 
Cal 17G,' and where tho amount finally due 
on accounts exceeds jurisdiction, 9 N L R 112;“ 
8 c i’ L R 8G.^ I doubt, however, whether 
the analogy of these cases is a good one. In 
51 Cal 737^ the suit brought was one for re- 
demption, and it was hold that jurisdiction 
depended on the amount ultimately found 
to be due. That case turned on S. 8, Suits 
Valuation Act, and is of course distinguish, 
able from one like the present where the 
suit as bronght is for sale on the mortgage. 
At p. 743 of that ruling it is said ; 

Prima facio it is tho plaiutifl'a claim which 
determines jurisdiction, and the jurisdiction con- 
tinues whatever the event unless a different princi- 
ple comes into operation to prevent such a result 
or to make the proceedings from tho Grst af>ortivo. 

1. ('37) 24 A I R 1937 Cal 761 : 172 I C 691 : I L R 

(1937) 2 Cal 17G, Ilomanga Bhoosban Roy v. 

Bheem Gharami. 

2. CIS) 9 N L R 112 ; 20 I C 928. Olphorts v. 

Arjundass. 

3. (’94) 8 C P L R 8G, Kalooram v. Ramkisheii. 

4. (’24) HAIR 1924 Cal 703 : 78 I 0 747 : 51 Cal 

787 : 28 C W N 710, Sarada Sundari Basu v. 

Abramannessa Kbntun. 
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It may ^ell be argued that hero the in. 
vestigatioD of the subsequent mortgages is 
implicit in the case from the beginning, and 
will really be part of the subject-matter of 
the suit unless the defendants decline to 
redeem. It is also contended that the sub- 
sequent mortgagees’ demand for investiga- 
tion of their mortgages is in the nature of a 
counter-claim and that court-fees should he 
paid. That question does not arise directly 
in this revision application, but it is impor. 
tant that the proper procedure in such cases 
should be clearly laid down. The question 
in my opinion is one of some difficulty and 
should be decided by a Bench. I should 
refer it as follows : 

"(1) When in a mortgage suit a subse- 
quent mortgagee is added who wants his 
rights to be investigated and decided how is 
the suit to be valued for purposes of jurisdic- 
tion, and is jurisdiction lost if the amounts 
claimed on the prior and subsequent mort- 
gages taken together exceed the pecuniary 
jurisdiction of the Court? 

( 2 ) If the Court cannot deal with the 
whole claim should it dispose of the suit 
without enquiring into the subsequent mort- 
gages or should it return the plaint for 
presentation to the proper Court? 

(3) Should court-fees be payable also on 
the claim under the subsequent mortgages 
and if so, by whom?” 

This reference be submitted to my Lord 
the Chief Justice for passing orders about a 
Bench. 

Opinion. — The facts leading up to this 
reference and the points to be decided are 
sot out in the order of reference itself. The 
position is briefly that in a mortgage suit 
in which a decree for sale is sought defen- 
dants 8 and 4 have been joined as subsequent 
mortgagees. Plaintiffs’ mortgage involved a 
sum of Rs. 1380.8-11 only and so was within 
the pecuniary jurisdiction of the Court of the 
Sub. Judge, second class, in which it was 
brought, but the claim on the two subse- 
quent mortgages cwmes to Rs. 7059, which is 
beyond the pecuniary jurisdiction (Rs. 6000) 
of a second class Sub-Judge. These subse. 
quent mortgagees want to pay off the prior 
mortgage and have a decree on the foot of 
M !?oj[*^g“8es in Form No. 9, Appendix D. 
Cml P. C., read with o. 84, R. 4. of the Code. 
On objection raised by defendant 2 , who is 
the legal representativo of the purchaser of 
the mortgaged property from defendant i 
the lower Court framed a preliminary issue 
^hether the subsequent mortgages of defen- 
dants 8 and 4 could be enquired into in this 
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suit and has held that it cannot as it would 
thereby be acting beyond its jurisdiction. 

The suit was rightly valued for purposes 
of court-fee on the amount due on plaintiffs’ 
mortgage. Under S.7 (ix-A), Court-fees Act, 
that is also now the valuation for court-fees 
in the Central Provinces in suits to foreclose 
a mortgage or, where the mortgage is made 
by conditional sale, to have the sale declared 
absolute. The plaintiffs’ mortgage is a simple 
one not falling under s. 7 (ix-A), but it has 
to be valued on the amount claimed, and 
according to s. 8, Suits Valuation Act, the 
value for purposes of jurisdiction would be 
the same ; 58 Cal 829.® Learned counsel for 
defendant 2 relies on s. C, Civil P. C., and 
says that the amount or value of the subject- 
matter of the suit includes the amounts due 
on the subsequent mortgages and therefore 
the pecuniary limits are exceeded. In our 
opinion, the subject-matter of the suit is 
plaintiffs mortgage as stated by them, and 
this is not altered by the obligation to join 
subsequent mortgagees or by the possibility 
that such subsequent mortgagees may in 
their defence claim to redeem and to have 
their own mortgages investigated. Our 
answer to the first question is that the suit 
for purposes of jurisdiction has to be valued 
ad valorem on the amount due on the plain- 
tiffs prior mortgage, and jurisdiction is not 
lost if the amounts claimed on the prior 
and subsequent mortgages taken together 
exceed Rs. 5000, the pecuniary jurisdiction of' 
the Court. 

On this finding, the second point does not 
arise. So wo refrain from answering it. The 
third ixjint is: “Should court-fees be pay- 
able also on the claim under the subsequent 
mortgage, and if so. by whom?” This is 
neither a set-off nor a counter-claim on 
which court-fees would have to be paid. 
These puisne mortgagees ask for this relief 
in their written statement, which does not: 
require to be stamped at all. It is no doubt' 
advantageous to puisne mortgagees to obtain* 
a decree on their mortgages without paying 
any court- fees and it would be especially so 
where the later mortgages happen to bo for 
very large sums. The legislature no doubt 
could have provided for payment of court, 
fees by the puisne mortgagees when they 
claimed a determination, or recourse perhaps 
might have been had to s. 9, Suits Valua-, 
tion Act. But in the absence of any suchi 
provision o r rule we find that no court-fees* 

5. (*81) 18 A I R 1981 Cal 169 : 180 I O 876 : 68 
Oal 829 : 62 0 L J 689, Sballoodrakumar v. Harl- 
obaran. 
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jare payablo on the olaim under the subse- 
iquent mortgages. We answer the reference 
accordingly. 

G.N./r.k. Answer accordingly. 
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Niyogi J. 

Second Appeal No. Ill of 1938, Decided 
on 19fch November 1940, from appellate 
decree of Addl. Dist. Judge, Chhindwara, 
D/- 30th October 1937. 

Gulabchandsao and others — Plaintiffs 

— Appellants 

V. 

Bashiruddin Nasiruddin and others — 
Defendants — Respondents. 

(a) Adverse possession — Cosharers — Name of 
some not entered in mutation register— Posses^ 
sion of other cosharers does not become adverse 
to them. 

Where some of the cosharers enter into posses^ 
sion uodet lawful title, vu., that of co^ownors, 
their possesJon caoDot Le troated as being advorso 
to other cosharors. The that names of such 
other cosharers have not been entered io the register 
of proprietary mutation does not necessarily show 
that tbo possession of the co-boirs was adverse to 
them : A I R 1916 Nag 126, lUl. oh . [P H2 C 2) 

(b) Adverse possession — Mortgagor and 
mortgagee — Mortgagee's possession secured 
under foreclosure decree is not adverse against 
mortgagor who is not party to the decree. 

Wbothor mortgagee's possession becomes adverse 
or not depends upon the nature of the right which 
the mortgagee asserts while ootering into possession 
of tbo mortgaged property. If ho enters into posses- 
sion pursuant to the rights acquired by him under 
tbo mortgage his possession will not bo adverse. 
It U only when bo takes possession in assertion of 
a right indepondently of the mortgage that his 
possession will become adverse. [P 143 C 1] 

A mortgagee who obtains a decree for foreclosure 
on the basis of bis mortgage comes into possession 
of the mortgaged property on the basis of hismort- 
gage, His possession, in so far as it uflcctstho party 
excludod from the mortgage suit, would bo that of 
a mortgagee and not adverse to the mortgagors, for 
the obvious reason that the foreclosure decree docs 
not destroy his equity of redemption : Cau law 
rewwsd, 1^5 q 

M, li. Dobde — for Appellants. 

A, liazak — for Respondents 1 to 3. 

Judgment, — This is plaintiffs* appeal 
from the concurring judgment of the Addi- 
tional District Judge, Chhindwara, in civil 
Appeal No. 6. A of 1937 delivered on 80th 
October 1937, This appeal arises out of a 
protracted and contested litigation which 
had come up to the Judicial Conomissioner's 
C^urt in interlocutory stages in civil Revi- 
Sion NO. SC5 of 1934 decided on 29th October 
1934 and again to tbo High Court in civil 
Revision No. C88 of 1935 dated 5th November 
W3C. In the last mentioned civil revision 
lollock J., directed that there should be a 


decision of two points : (l) whether Mt. 
Imam Bi was sufliciently represented in the 
mortgage suit and therefore bound by these 
proceedings, and (2) whetlier the plaintiffs 
had been in adverse possession for more 
than 12 years. The trial Court determined 
both these issues in the negative and passed 
a decree as follows : 

I pass a decree iu plaintifls' favour and declare 
that land No. 34=173.20 acres is a portion of 
Patti No. 1 of 4 annas l-elonginK to plaintiHs and 
Imam Bi jointly and that it was wrougly included 
in Patti No. 2 of 12 annas iu tbo last settlement. 

I also declare that lands Nos. 260=266.90, 90= ' 
1.05. 87 = 1.05, 229=. 25. 140=. 43 form part of 
PattiNo.2 of 12 annas and that they were wrongly 
included in Patti No. 3, i. e. the .sbainlat patti 
in the last settlement. I also declare that land 
No. 223=10.12 forms part of P.atti Xo. 2. I further 
declare that plaiotiflh hold l/3rd share iu P.atti 
No. 2 of 12 annas. I further declare that plaintifls 
and Imam lii jointly hold 4 share in shamlat patti 
No. 3. 

On appeal from that decree tlie first ap- 
pollate Court remanded the case for findings 
on issues l-C and 2-0 out of the issues which 
had boon framed by Mr. Shrivastava on 29tli 
February 1932. They were : 

1- C: Whether plaintiH and his predoceasors re- 
mained in exclusive possession of the said 4 annas 
share from 5th May 1694 till to-day ? 

2- C: Whether right of defendant 3 over her share 
if any is oxtinguisbod by plaiuliOs' adverse posses- 
sion since 1694 ? 

The finding on issue i was in tbo afiirma- 
tivo and on issue 2 was in the negative. 
The lower appellate Court agreed with the 
findings of the trial Court and confirmed 
its decree. This appeal is preferred against 
that decree. Tlio plaintiffs’ case is that as a 
result of an imperfect partition in 1898.99 
the village Sirghodi was divided into three 
pattis. Patti No. 1 of 4 annas was allotted 
to Imam Bi, Nasiruddin and Abdul Gaffur, 
and ratti No. 3 was kept joint. Later on, the 
plaintiffs acquired another 4 annas share in 
Patti No. 2 together with a proportionate 
share in the joint Patti No. 3. The plaintiffs 
thus claimed 8 annas share in the village. 
They applied for an imperfect partition in 
1928-29 and in those proceedings disputes 
arose not only as to the extent of the pattis 
but also the plaintiffs’ interest in them. The 
revenue officer referred the plaintiffs to the 
civil Court and the plaintiffs filed the suit 
out of which this appeal arises on 15th Janu- 
ary 1931 claiming the following declaratory 
reliefs: (1) that the plaintiffs have full pro- 
prietary rights over 265.70 acres constituting 
patti No. 1, (2) that they have one-third pro- 
prietary interest in the 799.84 acres of land 
constituting patti No. 2, and (3) that they 
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have a half shavo in 121.69 acres of land con. 
stituting patfci No. 8. 

The village Sirghodi was originally owned 
by the predecessor of Abdur Razak the 
father of respondent 3, Mb. Imam Bi. He 
had 4 annas share in it which he mortgaged 
to one Isnaji son of Dhannu Sao. The latter 
filed civil Suit No. 47 of 1893 against Mb. 
.\bba8 Bi widow of Abdur Razak, Abdul 
Rahim son of Abdur Razak, and Abdul 
Gaffur son of Abdul Kadir, who were all 
heirs of the mortgagor Abdul Razak and ob- 
tained a final decree for foreclosure pursu- 
ant to which he took possession of foreclosed 
4 annas share on 5th May 1894. Mt. Imam Bi 
Abdur Razak’s daughter was not impleaded 
in the suit. The plaintiffs also acquired a 
share of 4 annas out of patti No. 2 from 
Nasiruddin but the particulars relating to it 
are not material for the disposal of this ap- 
peal. The main point which on the argu- 
ments arises in this appeal is whether the 
possession of the plaintiffs-appellants and 
their predecessor. in. interest was adverse to 
Mt. Imam Bi, respondent 3, as to extinguish 
her equity of redemption. On behalf of the 
appellants it is contended that the pos- 
session of the heirs of Abdur Razak who 
were impleaded in the mortgage suit had 
been adverse to Mt. Imam Bi since the 
death of her father in 18S3.89 and that in 
any case the plaintiffs’ possession since 6th 
May 1894 when they obtained actual posses- 
sion of the property in execution of the fore- 
closure decree passed in the mortgage suit 
became adverse to her so as to extinguish 
her right. 

As to the period prior to 5th May 1894 the 
question of adverse possession does not ap- 
pear to be material for the obvious reason 
that even if the possession of Mt. Abbas Bi 
and Abdul Rahim (Abdur Razak’s heirs) is 
assumed to be adverse to Mb. Imam Bi their 
adverse possession would commence only on 
the death of Abdur Razak which occurred 
in 1888 or 1889 and could not extinguish Mt. 
Imam Bi’s right in 1893 in which year the 
appellants filed their suit to enforce their 
mortgage (civil suit No. 47 of 1898). Mt. Imam 
Bi s right of redemption was then outstand. 
ing and she was a necessary party to the 
mortgage suit. As she was not impleaded in 
the suit the mortgage decree cannot obvi. 
ously affect her rights : tee MuUa’s Civil 
Procedure Code, p. 963. That appears to mo 
to be a proposition so plain as not to admit 
of any controversy. I however do nob agree 
that the pjMsession of Mt. Abbas Bi and 
Abdul Rahim was at its inception adverse. 


It is true that Mt. Imam Bi’s name was nof 
entered in the register of proprietary muta- 
tion but that would not necessarily show 
that the possession of the co-heirs was ad- 
verse to Mt. Imam Bi. Inasmuch as theyl 
entered into possession under a lawful title,! 
viz. that of co-owners, their possession could! 
not be treated as being adverse to Mt. Imam' 
Bi: see ll N LR 1G4.^ Unless there is a proof 
of ouster or clear denial of title of Mt. Imam 
Bi the possession held by her oo-beirs must 
be deemed to be on her behalf and for her 
benefit. No evidence has been jwinted out 
to show ouster or denial of possession on the 
part of Abbas Bi and Abdul Rahim. It is 
pertinent to notice that the contention in its 
present form was not raised in any of the 
previous stages of this long drawn out liti- 
gation. 

There survives the question whether the 
possession of the plaintiffs who claimed 
under the foreclosure decree passed in civil 
Suit No. 47 of 1893 became adverse to Mt. 
Imam Bi (who was not impleaded in the 
mortgage suit) from 5bh May 1894 when their 
possession began. The appellants’ conten- 
tion is that inasmucli os tlio plaintiffs enter- 
od into possession of the property foreclosed 
by them as absolute and exclusive owners 
their possession must be regarded as being 
adverse to Mt. Imam Bi who was not a 
party to the suit and that her right of re- 
demption was extinguished iu lOOG when the 
appellants completed their 12 years of ad- 
verse possession. In a case of this character 
it was always recognized that the posses- 
sion of the mortgagee would not be adverse 
to any interest excluded from the mortgage 
suit, in view of the principle laid down by 
their Lordships of tho Privy Council in 82 
Cal 29C^ in thoso torms : 

Thoir Lordships are satisfiod that tho possession 
has been that of the mortgagooa throughout, and 
tho question at issue is exclusively one between 
mortgagor and mortgagee. As between them neither 
exclusive possession by the mortgagee for any 
length of time short of tho statutory period of 60 
years, nor any ocquiosonco by tho mortgagor not 
amounting to a roloaso of the equity of redemption 
will bo a bar or defence to a suit for redemption if 
tho parties are otherwise entitled to redeem. 

It is however urged that a long series of 
recent decisions have deprived tho aforesaid 
Privy Council decision of its authority. I 
have therefore to examine some of the im- 
portant and typical cases cited on either 
side. It cannot bo gainsaid that if a person 

1. ('16)2 AIR 1916 Nag 126: 81 I0 4G4:llNLB 
164, Dina v. Bishambbar Sing. 

2. ('06) 82 Cal 296 : 82 1 A 28 : 8 Bar 784 : 1 OLJ 
684 : 9 0 W N 201 (P 0). Khiaraimal v. Dalm. 
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whose interest in the mortgaged property 
necessitates bis joinder in the mortgage suit 
is not impleaded in it any decree whether 
for sale or foreclosure passed in the suit does 
not bind the person so excluded from the 
suit. That person would have clearly a right 
under Art. 148 of sch. 1, Limitation Act of 
1903 to redeem the property within 60 years. 
That right would no doubt be extinguished 
by the adverse possession on the part of the 
mortgagee. Whether mortgagee’s possession 
becomes adverse or not depends upon the 
nature of the right which the mortgagee 
'asserts while entering into possession of the 
mortgaged property. If be enters into pos. 
session pursuant to the rights acquired by 
him under the mortgage his possession will 
in my opinion not be adverse. It is only 
when ho takes possession in assertion of a 
right independently of the mortgage that 
his possession will become adverse. 

I have now to exumino the various cases 
to see what were the facts of each case and 
on what principle the case was decided. 92 
cal 29G* is understood to bo the loading case. 
The facts of that case are somewhat com- 


plicated but the outline of the case may be 
stated in brief. It was a suit for redemption 
of two mortgages of iu78. After the execu- 
tion of the mortgages the mortgaged pro- 
perty was sold in execution of the decree 
obtained by a jwrson other than the mort- 
giigee against some of the mortgagors. The 
property was purchased in execution by the 
SOD of one of the mortgagors and it was not 
disputed that he was a benamidar for the 
mortgagees. In one of the suits one of the 
mortgagors by name Naurez and in another 
suit Nabibaksh another mortgagor wore not 
impleaded. The question arose whether the 
judicial sales affected the interest of Naurez 
and Nabibaksh. Their Lordships of the 
Privy Council at p. 312 observed that though 
the sales could not be treated as void the 
Court had no jurisdiction to sell the pro. 
porty of persons who were not parties to 
the proceedings or properly represented on 
the record, and tliat as against such persona 
the decrees and sales purporting to be made 
would bo a nullity and might be disregard.. 
^ without any procwding to set them aside. 
Tlmt point was again emphasised at p. 315 . 
In 47 ALL 73* it was laid down following 32 
Cal 29G* that : ^ 


A porson who lawfully comes Into posseseior 
and as a mortgegeo cannot, by Eotting up dui 
tbo contiDuancc^f Bucb relation any title advi 

12 A I R 1926 All 183 : 60 I C 936 :47 
73 ; 22 A L J 905. Bakha Singh v. Ram Nai 

DlDgh, 


to that of tho mortgagor or iocoDBifitoQt with the 
real legal relation bct\?con thorn, and that however 
Dotoriouely and to tbe knowledge of the other 
party, acquire by tho opera tioD of tho law of ad verse 
posscssiou a title as owner or any other title incou- 
sisteot with that under which be was let into pcs* 
session. 

In tliis case Sakaldip Singh and Ghazi 
Mai had executed a mortgage in 1865 in 
favour of Nauraug Singh and IJjagar Singh. 
In 1869 Sakaldip Singh, Subh Karan Singh 
and Prayag Singh executed a zar-i-pesbgi 
mortgage for 10 years in favour of tlio same 
mortgagees. In 1870 Binda Singh executed 
a third mortgage in favour of tho same 
mortgagees. All these mortgagors had joint 
interest in the property. In 1809 Sakaldip 
Singh and Prayag Singh sold their equity 
of redemption toBhawani Din Singh, Thakur 
Prasad Singh and Diwan Singh and in 1872 
Binda Singh sold his equity of redemption 
to tho same persons. The representatives of 
Thakur Prasad Singh sued for redemption 
of half tho properties sold })y tho above 
deeds of sale alleging tlmt tho interest of 
Bhawani Din Singh, the owner of tlio other 
half of tho equity of redemi)tioD, had passed 
to Naurang Singh one of tho mortgagees. It 
was found that tho jwssession of the mort- 
gagees Naurang Singh and Ujagar Singh and 
tlieir representatives was not adverse to 
those mortgagors who had not joined in 
tho sales of tho equity of redemption. It was 
jxjintod out that so long as tho right of re- 
demption was outstanding it was not open 
to tlio mortgagees in possession to set up an 
adverse title. 

In 31 ALL 213* one Amir Haidar had oxo- 
cuted mortgages in 1885 and 1886 . There- 
after he bequeathed his property to his four 
grandsons. In 1889, three of them who wore 
majors acting on their own behalf and as 
guardian of the fourth, sold a part of tho 
mortgaged property to tho mortgagees in 
satisfaction of tho mortgage. In 1892 or 1893 
tbe fourth grandson attained majority and 
brought a suit to redeem his one-fourth 
share in tbe year 1905. It was hold that the 
sale of 1889 did not bind tho plaintiff and 
that the mortgagees’ possession was not ad- 
verso. Their Lordships observed at p. 222 
that unless the plaintiff's remedy is barred 
by the Limitation Act, 15 of 1877, he was 
entitled to tho relief prayed for, namely, 
redemption of mortgage to the extent of his 
one-fourth share. In A I R 19.30 Oudh 17* 
the re w as a mortgage by three brothers buj; 

4 . '(’12) S’AU'213Tl3'i'0 9767 39 i A 49": 15 OC 

49 ; 9 A L J 215 (P C), Mata Din v. Ahmad Ali. 

5. (’30) 17 A I R 1990 Oudh 17 : 118 I 0 808, Mt. 

Qujrati Kunwar v. BbagTvatidin Singh, 
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the mortgaged property was sold by only 
one of them and there was no evidence that 
the other brothers consented to this sale. 
The mortgagees who purchased the equity 
of redemption from him were in possession 
when the other two brothers who did not 
join in the sale sued for redemption of the 
mortgage. It was held following 32 Cal 29G^ 
that the mortgagees' possession was not 
adverse. 

In A I R 1910 oudh 97® it was held that 
where there are several co-mortgagors and 
the entire equity of redemption in the mort- 
gage is transferred to the mortgagee by some 
only of the co-mortgagors, the possession of 
the mortgagee as regards other co-mortga- 
gors remains only that of a mortgagee, and 
that a suit by such co-mortgagors would be 
governed by Art. 118 , Limitation Act. As 
against these cases are those on which reli- 
ance is placed on behalf of the appellants. 
In 4 Lah 249^ it was laid down that a mort- 
gagee can set up adverse possession, if his 
possession at its inception was that of a 
trespasser. The facts were that a mortgage 
was executed in 1880 by the fatlier of the 
plaintiffs in that case. That mortgage was 
superseded by another mortgage in 1684 exe- 
cuted by the same mortgagor. The plaintiffs' 
father in 1889 sold the mortgaged property 
to the representatives of the mortgagee and 
delivered possession of it and mutation 
effected in their names in 1890. It turned 
out that the sale of 1890 was an unregis- 
tered one but it was admitted for the pur- 
pose of proving the nature of vendees' 
possession as showing that of trespasser's. 
It was held, a mortgagee could set up ad- 
verse possession if his possession at its in- 
ception was that of a trespasser. 

In IG Lah 12 ® it was on the facts of the 
case held that the possession of the mort- 
gagees was adverse to the mortgagors as they 
bad taken possession under a sale deed from 
the mortgagors and their entry into posses, 
sion was not in their capacity as the mort- 
gagors but as vendees. In that case one 
Fiaz All Khan had a half share in two pro- 
perties known as Eotbi Bagh and Serai and 
the remaining half belonged to his minor 
nephews. Kothi Bagh property was subject 
to a mortgage. In 1893 Fiaz All Khan pur- 

6. (*40) 27 A I R 1940 Oudh 97 : 186 10 114 : 16 

Luok 175 : 1939 OWN 1045, Kishen Gopal v. 

Abdul Latif. 

7. (’23) 10 A I R 1928 Lob 495 : 78 I 0 889 : 4 

I«h M9, Q&dai Bakhsh v. Maugba Mai. 

e. (’84) 21 A I R 1934 Lab 902 : 154 I C 248 • 16 

Lab 12 : 87 P L R 412, Nizam Din Khan v 

Zulflkar All Eban. 
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porting to act for himself, and as guardian 
of his minor nephews sold both these pro- 
perties to the mortgagees who took pos- 
session of Kothi Bagh property which was 
mortgaged to them as well as of Serai which 
bad not been mortgaged to them. In 1923 
Fiaz Ali Khan's nephews sued the successor 
in interest of the purchasers of Kothi Bagh 
and Serai for possession of the properties. 
It was found that the possession of the pur- 
chasers was not attributable to their rights 
under the mortgage but to the right under 
the sale deed of 1893 and consequently their 
possession had become adverse. 

In 44 Mad 253® the plaintiff's father and 
three others mortgaged some property in 
1871. There was an arrangement between 
the mortgagors and mortgagees in 1885 
whereby the mortgage was discharged but 
that arrangement was by an oral transac- 
tion and not by a registered document. It 
was hold following 43 Mad 244*® that the 
possession of the mortgagees though began 
under an invalid arrangement was adverse 
to the mortgagors. In 58 Bom G7G** there 
was a mortgage executed in 1870 which was 
followed by sale of the mortgaged property 
to the mortgagees in 1882 . The sale was 
invalid under s.9, Khoti Act, and in a pre- 
vious litigation it was held that the mort- 
gagees' possession had become adverse from 
the date of the invalid sale. In 50 ALL 93G** 
there was a usufructuary mortgage with 
possession in 1873 which was followed in 
1001 by the sale of the mortgaged property 
by the mortgagors to the mortgagees. In a 
suit for redemption by the representatives 
of the mortgagors it was held that the 
mortgagees' possession became adverse since 
1901 when the parties by a common agree- 
ment put an end to the mortgagees' estate. 

On analysis of the two lines of cases 
examined above the principle underlyingthe 
decisions becomes apparent. When there is 
a single mortgagor and he voluntarily assigns 
his equity of redemption to the mortgagee, 
ho thereby intends to extinguish the mort- 
gage and consequently the mortgagee's pos- 
session, being that of an owner, would be 

9. R 192l“Mad“e2r62“i o' doa : 44 
Mad 268 : 40 M L J 106, Kandasami Pillal v. 
Cbionabba. 

10. (’19) 6 A I R 1919 P 0 44 : 58 I 0 901 : 43 
Mad 244 : 4C I A 285 (P C), Varadi Filial v. 
Joevarathnamma], 

It. (’80) 17 A I R 1930 Bom 186: 122 I 0 113: 58 
Bom 676 : 81 Bom L R 778, Sboikh Ahmod v. 
Baba Dovjl. 

12. (’28) 15 A I R 1928 All 726 : 118 I 0 177 : 60 
All 986 : 26 A L ; 1084 (F B), Soban Lai ▼. 
Mohaa Lai. 
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adverse to the mortgagor. The wme result ii 
would £o11o\7 in case of several jomt mort- t 
gagors transferring their equity of rederap. h 
tion to the mortgagee as v?6U as m a case v. 
of some (one or more) of the mortgagors c 
assigning their equity of redemption to the 
mortgagee in a manner binding on the other 
joint mortgagor or mortgagors. That is 
because the equity of redemption having 
coalesced with security, the mortgage itself 
comes to an end. The transferee’s possession 
would be adverse even whether the assign* 
ment or transfer of equity of redemption is 
valid or invalid in form (e. g., by an unregis- 
tered instrument). In all these cases the \ 
mortgagee does not enter into possession 
under colour of mortgage or by working out 
bis rights under the mortgage. His posses- 
sion, originating as it does, independently of 
the mortgage cannot be regarded as a deri- 
vative or permissive possession. Among the 
cases reviewed above there is no doubt a 
conflict between 84 ALL 213* and IG Lab 12,® 
but that is in my opinion more apparent 
than real. In the former cose, the sale of the 
equity of redemption by three co-heirs was 
held to be not binding on the 4th co-heir. 

At p. 222 of 81 ALL 218* their Lordships of 
the Privy Council make it clear that there 
was no acquiescence on the part of that 
co.heir in the assignment of the equity of 
redemption. In the Lahore case, the sale by 
I'ui/. Ali Khan was found to be binding on 
his nephews. The result was that while in 
the one case the mortgage was not extin- 
guished vis-a-vis the 4th co.heir, it was 
wholly wiped out in the Lahore case. 

' A mortgagee who obtains a decree for 
foreclosure on the basis of bis mortgage 
comes into possession of the mortgaged pro. 
perty on the basis of bis mortgage. His 
possession, in so far as it affects the party 
excluded from the mortgage suit, would be 
that of a mortgagee, for the obvious reason 
Ithat the foreclosure decree does not destroy 
his equity of redemption. If the possession 
of the mortgagee obtained under a decree 
which is not binding on a party excluded 
from the suit is treated as being adverse to 
the excluded party it would lead to mani- 
fostly unreasonable result, for in every such 
case, the GO years period of limitation avail- 
able by law for the exercise of the right of 
redemption would for no fault of the party 
be reduced to 12 years. Under the law it is 
the duty of the mortgagee to implead all 
persons entitled to claim redemption and be 
cannot urge bis own default as an excuse for 
curtailing and eventually extingDishing their 
1941 N/19A20 
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6 same result right. For these reasons, I cannot accede to 
\\ ioiofe mort- the appellants' contention that the appel- 
;y of rederap- lants’ possession became adverse. The result 
1 as in a case is that the appeal fails and is dismissed with 

le mortgagors costs. , , • • j 

mntion to the W.N./R.k. dismissed. 
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Grille J. 

Abdul Gafoor and others — Appellants 

V. 

Emperor. 

Ccimiual Appeals Nos. 42 and 43 of 1910, Do* 
cided on 27tli July 1040, from order of First ChsiJ 
Magistnito, Buldaua, D/- 2nd January 1010. 

(a) Evidence Act (1872). S. 30 — Evidence 
against accused lacking requisite volume and 
certainty — Self-inculpatory confession by co- 
accused implicating accused can be used against 
latter. 

Section 30 postulates that a self-inculpatory 
confessiou by a co-accu.'ied can be used against the 
accused where the evidence aflorded against him— 
and some such evidence there must t« — lucks the 
rcauUite volumoand certainty to insure conviction. 

^ [P 140 Cl] 

An information was given to tho police that cer- 
tain persons including the accused were to parti- 
cipate in a dacoity on a certain night and when 
late at night they were found to bo away from 
their bouses and a guard was kept by tho police on 
their bouses, they wore found attempting to return 
to them at 3 o’clock in the morning and gave ex- 
planations of their absence which wore unacceptable: 

Held that tho facts raised a very strong suspi- 
cion against the accused and that suspicion was 
confirmed and made certain by tho ooufessions of 
their accomplices, confessions in which the accom- 
plices did not exclude their own share in the 
dacoity : A I R 1930 Nag 242 (P B), Ref. 

(P 149 0 1] 

(b) Criminal trial— Confession — Confession 
retracted — It does not follov/ that confession is 
untrue or was involuntary — Retracted confes- 
sion should be used with caution and when true 
can be used against other co-accused. 

It is wrong to say that when a confession is re- 
tracted it has DO value at all as against the co- 
accused. Tho retraction oi a confession may throw 
doubt either on tho truth of it or on the fact that 
it was voluntarily made, but it certainly does not 
follow because a confession is retracted that it was 
either untrue or involuntary and the truth or 
voluntariness of a confession operates equally, 
such a confession being self Inculpatory in respect of 
the person who made it and the person implicated 
therein. 8ucb retracted confessions must be used 
with caution, but when it is possible to come to 
the conclusion that the confessions cannot beother- 
wise than true they may bo taken into coasidera- 
tion in coDoexion with the evidence appoacing in 
tho case whether they are retracted or no : AIR 
1984 Cal 868, Not approved; 28 Cal 699 and 88 
Cal 689, Expl., and Approved. [P 149 C 2; 

P 160 0 1] 

' (c) Criminal trial — Confession — Confession 

retracted in respect of its voluntariness ~ No 
r express denial of Itstruth^Court is not absolved 
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from examining truth of confession and consi- 
dering whether it can be taken into account 
along with other evidence. 

The fact that tho retractions of a confession are 
merely in respect of the voluntariness of tho state- 
ments and there is no express denial of tho fact 
that tho confessions were true in substanco does 
not absolve tho Court from examining the question 
whether the confessions are in fact true or not and, 
if true, whether they can be taken into considera- 
tion along with tho other evidence. [P 150 C 1] 

(d) Penal Code (1860), S. 395 — Dacoity not 
accompanied by particular violence or brutality 
— Maximum sentence under S. 395 is not 
necessary. 

In a case where the dacoity is not accompanied 
by any particular violence or brutality, the maxi- 
mum sentence permitted by S. 395 is not necessary. 

[P 152 C 1) 

iV. Y. Shareef — for Appellants. 

Y. S. Tamhe — for the Crown. 

Judgmontt — This appeal is by sevOD 
persons and Criminal Ap[)eal No. 43 of 1940 
by one Ganpatsingh. All these eight persons 
have been convicted of dacoity and all havo 
been sentenced in tho aggregate to ten years’ 
rigorous imprisonment each. Three dacoities 
are said to have been committed in the 
course of one night at the same village and 
all tho appellants have been sentenced to 
six years rigorous imprisonment for the first 
dacoity, to two years for tho second and to 
two years for the third. The fact that there 
are two appeals arises as Ganpatsingh claim, 
ed that he accompanied tho other persons 
on instructions of the police and was in fact 
a police informant, and that consequently 
he should not havo been convicted at all. 
His appeal has been separately argued, but 
this judgment will cover both appeals. The 
dacoity tooU place on the night of I6th 
August at tho village of Pangri which is 
about (our miles from Fattekhorda, the 
nearest jwUce station. Of the accused Abdul 
Gafoor, Syed Usman, Sheikh Hussein, Syod 
Miroo and Ramsingh are inhabitants of 
Fattekherda. Umarkhan is a resident of 
Pangri, and Sherali was temporarily staying 
at Pangri. Ganpatsingh is an inhabitant of 
Fattekherda. Tho raid on the village which 
occurred during a drizzling August night 
began at about lo in the evening and lasted 
for about two hours. 

The village is a small one of about 8o 
houses. The first house to be visited was 
that of Sawalaram (p. w. 80 ). The raid was 
conducted with very considerable noise so 
08 to terrify the rest of tho villagers, and 
corrugated iron roofs were beaten with 
sticks and stones thrown. Sawalaram was 
caught by two of the assailants ond beaten 
■with Btioks and was told to hand over 


Rs. 1100 which he was said to havo with' 
him. He denied that he had any money. 
He was dragged out of bis bouse and the 
assailants searched the house. His mother 
Mt. Ahelabai, who had been sleeping near 
him, called out to a servant, Hariba, to 
open the main door of the house; this was 
by way of precaution. This man did so and 
was beaten. The main part of the house 
was then ransacked, boxes were burst open, 
but nothing was found, and the dacoits 
eventually left the house taking with them 
no more than Rs. 25. Tho next house visited 
was that of Balwanta (P. W. ii) which was 
near by. Balwanta and the other inmates 
of his house had already fled, having heard 
tho uproar at Sawalaram’s. No details of 
the actual ransacking of this house are 
available, but when Balwanta returned after 
the dacoits had loft tho village, boxes wer© 
found broken open, clothes and papers 
littered on tho floor, and silver ornaments- 
were missing. After this the dacoits came 
back to the house of Bhiwaji (p. w. G), 
which is next door to Sawalaram’s. Bhiwaji 
fled to tho Mahar quarter of the village, 
and when he came back he found a similar 
state of tilings to that which had pre\'ailed 
in Balwanta’s house. Silver ornaments wer©- 
missing and money had been stolen. After 
that the house of Kachra is said to have- 
been attacked, but this is not included in 
the chai'gcs in this case. 

In tho course of the events of this night 
the victims profess to havo recognized fiv© 
of tho assailants. Sawalaram and his mother 
both recognized Abdul Gafoor as did Bhiwaji 
and Balwanta, although tho latter says that * 
he recognized him by bis voice alone when 
a question was put by him to Umarkhan 
whom also ho recognized by bis voice. 
Umarkhan was also recognized by Sawala- 
ram and bis mother, and both profess to 
have seen him. They also speak to recog- 
nizing Sherali who was on a visit to their 
village, and in addition Sawalaram recog- 
nizes Ramsingh whom he identities as wear- 
ing a gunny bag by way of a hood to keep 
off the rain, and Mt. Ahelabai identifies 
Sheikh Hussein, who is idontifiod by no one 
else, as a man who was making a noise by 
heating tho corrugated iron roof with bis 
lathi. Syed Usman, Syed Miroo and Qanpat- 
singh were at no time identified in the 
village. The general concensus of the wit- 
nesses is that the raiding party numbered 
about nine. The village patel after tho 
davits had departed made a hurried on- 
quirj'. Sawalaram who had been sovorely 


1941 Abdul Gafoor v. 

beaten ^as unable to give any details at the 
time, and Gyanu Mabar, the village kamdar, 
left at 8 o’clock in the morning to report at 
the Fattekberda police station. He reached 
there at i in the morning and made his 
report. He found a crowd outside the police 
station and sat at Fattekberda till i o'clock 
as the police told him that be was wanted 
to help to carry the Sub-Inspector's luggage 
to Pangri when the latter proceeded to go 
for investigation. The crowd was as a matter 
of fact occasioned by the fact that the police 
had already arrested four men before Gyanu 
arrived to make bis report of the dacoity, 
and although it has been strongly contended 
by the learned counsel for tlie seven apijeU 
lants that Gyanu must have been fully 
aware of the identity of these people and 
that it was because bo was so aware that 
the written report that he made at the 
dictation of the victims when ho returned 
to Fattekberda was influenced by this 
knowledge, it is strange that not a single 
question was asked him in cross.examina. 
tion to elicit from him that ho knew who 
the people who had been arrested were or 
even that ho knew that anyone had boon 
arrested in respect of the dacoity. 

The police at Fattekberda were not un- 
aware that a dacoity was about to be com. 
tuittod although they were unaware of the 
locality where it was to take place. The 
Htation- house ollicor at the time was Sub- 
Iu8i>ootor Pitalo (i‘. W. i). and he had re- 
ceived information on I3th August and on 
16tli August that some Rohiilasand Bunde- 
las of Fattekberda were planning a dacoity. 
Both these rumours had turned out to be 
false, and when ho was warned again on I6th 
August at 9 p. M., he decided to verify the 
statement of his informant Jjalsingh {p. w. 5 ) 
who is a brother of Ganpatsingh and who 
brought Ganpatsingh, who, he says, was 
his own informant, to the police station that 
night to impress on the authorities the 
genuineness of hia information. The Sub 
Inspector accordingly visited the houses of 
certain people as they were suspicious char- 
actors. and bo found that four of them wore 
absont, namely Ramsingh (also Cbainsingh 
who lives next door but who does nob ap- 
pear in tho proceedings), Syed Miroo. Abdul 
Gafoor and Syed Usman. He sent for addi- 
tional police constables and called out 
choukidars and other people and set posts 
round these houses. Towards 3 o'clock in the 
morning all those four persons were captur- 
^ on tho way back to their houses. Abdul 
Gafoor was accosted outside his own house. 
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but ran away and was apprehended in his 
bagicha about a furlong away and captured 
after some resistance. Syed Usman was met 
near tho baithak of Robillas and claimed 
that although ho was a married man with a 
family, he had been sleeping in the baithak 
and bad gone out to ease biinsolf and was 
returning. Ramsingh was met near his own 
bouse and said that bo had come back from 
bis field. Ho gives tho time as before mid- 
nigbt. 

The circumstances of tho apprehension of 
Syed Miroo are somewhat ditlorent. When 
the other people were caught, tiiero was a 
considerable noise, and the party watching 
Syed Miroo's bouse ran back to tlio police 
station thinking that their man bad been 
caught. The others had , but not Syed Miroo, 
and consequently a constable was ordered 
to go back to Syed Miroo's house. A call 
was then made at tho house and a reply was 
given that Syed Miroo was not thore. The 
party waited and after some time they heard 
a thud on tho earth as of someone jumping 
over a compound wall. They then heard a 
cough, they repeated the challenge and Syed 
Miroo came out of the houso. I give these 
details in view of the apparent discrepancy 
which arises from tlio evidence of the ix)lice 
constable concerned, Mahomed Subhan, 
when ho states that after arresting Ram- 
siugh he was ordered to go to Miroo's house, 
when according to the Sub. Inspector a guard 
had already boon posted there. It is tlius 
clear that four of the people brought before 
tlio Court were actually arrested before 
any news of the dacoity had reached the 
Ix>lico ollicers. Tho remaining three appel. 
lants and also Ganpatsingh were arrested on 
later days. 

Some of the stolen property has been re- 
covered from somo of the accused. The fact 
that tho dacoity did occur has not been dis- 
puted, neither has tho identification of tho 
articles recovered as being the property of 
those who suffered in the dacoities; all that 
18 disputed is the identity of the raiders and 
their identification by the victims. Property 
was recovered from Sheikh Hussein. Sberali 
and Umarkhan in circumstances which 
make their participation in the dacoity — 
and it may ho noted that they were all 
identified — positive. An ornament was also 
recovered from Ganpatsingh, and this I will 
deal with later. In addition, Sheikh Hussein, 
Umarkhan and Sberali all made detailed 
confessions which implicated all of the ac- 
cused. These confessions wore in no way 
self. exculpatory and tallied in a remarkable 



148 Nagpur Abdul Gapoor v. Emperor (Grille J.) 


A. I. B. 


degree in wealth of detail. All these three 
confessions were retracted in the Court of 
Session. There was also a confession record, 
ed as such, although Ganpatsingh countered 
the statement, by Ganpatsingh. This may be 
left out of account as in the circumstances 
of Ganpatsingh’s connexion with the affair 
the learned counsel appearing for the Crown 
has very rightly conceded the position con. 
tended for by the learned counsel for the 
appellants that Ganpatsingh’s statement 
cannot be taken into evidence as against 
them. An attempt was made to argue that 
no evidence concerning the recovery of the 
property based on s. 27, Evidence Act, was 
admissible in view of the Privy Council rul- 
ing in A I R 1939 P C 17.* It was pointed out 
to the learned counsel that no fewer than 
four Judges of this Court including myself 
have recently hold contrary to the interpre- 
tation that the learned counsel wished to 
put on this ruling, and consequently the 
argument was not pressed. 

On the question of the idontiGcation prin- 
cipal stress is laid on the fact that the vie- 
tims mentioned no names until the following 
afternoon wlien the Sub-Inspector arrived 
in the village and written complaints wore 
taken from them which were written out 
by Gyanu. It is contended that by that time 
Gyanu must have known the names of the 
persons who had been arrested and bad de- 
tailed those to the victims. This argument, 
however, is based only on supposition, and 
admittedly there is no evidence whatever to 
support it, and if it were true and all these 
identiGcations were false and prompted by 
the police and the kamdar, one would have 
expected the identifications to have included 
Syed Usman and Syed Miroo who had been 


arrested as well as those of Abdul Gafoor 
and Ramsingh. There is, however, no men- 
tion of thoM two persons. Included by name 
in the written report is also Umarkhan of 
whom the police knew nothing up to that 
time, and one of the names mentioned is of 
a man who was not arrested. This militates 
against police tutoring. One of the minor 
details which form the grounds of attack is 
that Bhiwaji stated that ho was so afraid 
that he went to the Mahar part of the vil- 
lage and hid in Gyanu’s house and that 
therefore he could not have been able to 
identify Gafoor, whom he says he did, and 
one Babjalkhan whom he mentioned in bis 
report, (Ex. p.27). It is clear, however, from 

1. (’AQ) 26 A I R 1989 PO 47 : 180 I 0 1 • 40 c'r 
OO I A 66 (PC), Narayana Bwaml v. Emperor. 


his evidence that he is referring to different 
times. When Sawalaram’s house was attack- 
ed, he hid near by and identified Gafoor. 
When the assailants entered his own bouse, 
which was the third, Sawalaram's bouse 
being the first, it was then that he ran to the 
Mabarpura. There is thus no inconsistency. 

The only other point is that Hariba, 
Sawalaram’s servant, who was told to open 
the door and who was himself beaten, stated 
in cross-examination that when everything 
was over, he met his master again who told 
him that he was struck by thieves but could 
not recognize them, and that his wife and 
mother had said the same. It is not very 
difficult to elicit answers of this kind in 
cross-examination in the case of villagers 
like Hariba, and ou the evidence of the patel 
it is apparent tliat Sawalaram was in no fit 
condition to give details boforo Gyanu was 
sent in to make the preliminary report. I 
consider that the evidence of identification is 
acceptable and true, and had there been any 
tutoring or ombollisbmont on the part of 
the police, a much more perfect case would 
have been made out, particularly in respect 
of two of the accused who had already been 
arrested and against whom the evidence is 
less than against the others, namely Syed 
Usman and Syed Miroo. The evidence 
against the five people, Abdul Gafoor, Sheikh 
Hussein, B^msingli, Umarkhan and Sberali 
is convincing. All have been identified os 
participating in the dacoity, property was 
recovered from three of them, and of those 
from whom property was not recovered 
Ramsingh was actually wearing a gunny 
bag over his head when arrested at 3 o'clock 
in the morning, and he was dressed like this 
when identified by Sawalaram; and Abdul 
(Jafoor has been identified by all three vic- 
tims. Id respect of the remaining accused 
their conviction is dependant on whether 
the only substantive evidence against them, 
namely the ciscumstanoes of their arrest 
before the fact that any dacoity had actually 
been committed was known, can bo sup- 
ported by the confessions of their throe co- 
accused, Sheikh Hussein, Umarkhan and 
Shorali. A reference has naturally been 
made to the Full Bench decision in the 
Judicial Commissioner’e Court, Nagpur, in 
26 K L R 229,* and reliance is placed on the 
judgmentepitomizod in the hoadnote, which 
runs ; 

Tb« BelMncalpatory ooDfo&aioo o( anaooueedim- 
pUoatlDg hU co*aooQiM is Qot a (act upon which 

2, ('80)17 AIR 1090 Nag 242: 125 10 678: 81 CrLJ 
881; 26NLR229(FB),Oobarya v. Emperor, 
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alone the conviction of bis co-accused can legally 
be based. It cannot be said that such a confession, 
corroborated by other evidence, forms a legal basis 
for bis conviction; for it is not permissible to start 
with the confession and proceed to enquire bow far 
it receives corroboration from other evidence on 
record. Where there is other relevant matter impli- 
cating the co-accuscd, the course which the Judge 
is permitted by S. SO, Evidence Act, to take is to 
consider the confession along with the said matter 
and decide after such consideration whether or not 
conviction is justified. 

The problem of course resolves itself into 
the question of fact whether the evidence 
against Syed Miroo and Syed Usman is sufli- 
cient to form a basis for conviction wliich 
would warrant the Court in taking the 
material ap^icaring in the self-inculpatory 
confessions of Sheikh Hussein, Umarkban 
and Sherali into account against the non. 
confessing accused therein implicated. Hero 
we have the fact that information was given 
to the i)olico that certain persons including 
the two accused Syed Miroo and Syed I’smau 
were to participate in a dacoity that night, 
and when late at night they wore found to 
bo away from their houses and a guard was 
kept on their houses, they wore found at- 
tempting to return to them at 3 o'clock in 
tlio morning and gave explanations of their 
absence which were unaocoptablo. It is urged 
that this is not eudugh to form a basis for 
a conviction and that it is possible that they 
may have been absent for purposes which 
they have not chosen to disclose and that 
these circumstances do not necessarily im- 
plicate thorn in the dacoity which took 
place. My considered opinion is that tho 
oircumstanoes do form a sullicient basis. 
Were a stronger basis required connecting 
them with the dacoity, a basis on which 
conviction itself would bo permissible, then 
there would l>e no need of corroboration, or, 
to use the words of s. 30, Evidence Act, “of 
taking such confession into consideration,'’ 
and the provisions of s. 30. Evidence Act, 
would bo rendered otiose. The very exis- 
tence of this provision postulates that it 
may bo used in cases where the evidence 
allorded — and some such evidence there 
must be lacks the requisite volume and 
corUinty to insure conviction. The facta 
which have been proved, excluding what 
api>oais in the confessions raises a very 
strong suspicion against these two persons, 
and that suspicion has been confirmed and 
made certain by the confessions of their 
accomplices, confessions in which tho ac- 

cotnpuccs do nob oxclude their own share in 
tho dacoity. 

Next it is urged that these confessions 


lose their entire force as against these two 
accused Syed Miroo and Syed Usman be- 
cause they have been retracted, and the 
authority given for this proposition is a de. 
cision of the Calcutta High Court in 02 Cal 
312.^ In that case the conviction in a jury 
trial was set aside because inter alia the 
trying Judge did not in bis charge to the 
jury inform them that when a confession is 
retracted, it has no value at all as against 
the co-accused. With tho greatest respect 
I am unable to agree with tliis exposition 
of the law. Tho retraction of a confession 
may throw doubt either on tho truth of it 
or ou the fact that it was voluntarily tiiado, 
but it certainly does not follow because 
confession is retracted tbat it was either 
untrue or involuntary, and tho truth or 
Yoluntariuessofaconfession operates ecjually 
— such a confession being self-inculpatory — i 
in resiiect of tho j)orsou who made it and 
tho i>erson implicated thoroin. Tho extent 
to which such a confession operates against 
another person therein implicated has lieen 
discussed in tho preceding paragraph, i can 
see no reason at all to hold that merely be- 
cause those confessions have been retracted 
in tho Court of Session, they wore involun- 
tarily made. Tho inotivo for making a 
self-inculpatory confession (and there is no 
ijuostion that all these three confessions are 
entirely self-inculpatory) is tho very simple 
one of an expectation of leniency in tho 
matter of sentence, and whore a number of 
people are jointly tried and some have con- 
fessed to a Magistrate before tho trial and 
some have not, it is again not unnatural that 
jMJrsons who liavo mado confessions should 
retract them under pressure and persuasion 
by their fellows wlio have not confessed. 
There is of course ample opportunity for 
this while parties are uudor-trial prisoners, 
and there is nothing to support tho state- 
ments made by two of these three confes- 
sing accused that the confessions were the 
result of police torture; that indeed is the 
common reason given and, barring the reason 
that they liad changed their minds and 
thougiit bettor of it and wore no longer 
trying to save their own skins, is tlie only 
reason for retracting which tho confessing 
accused could possibly give. I am satisfied 
that those confessions were voluntary and 
that a mere allegation to tho contrary raises 
no inherent probability that the confessions 
were not voluntarily made. 

3. (’84) 21 AIR 1934 Cal 853 : 154 I C 273 : 3G 
Cr L J 486 ; 62 Cal 312 : 39 OWN 27, Kashi- 
iQufifiia V. Emperor. 
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It must then be seen whether the con. 
fessions are true. In C2 Cal 512 ^ the learned 
Judges referred in support of the proposition 
there enunciated to the decision in 38 Cal 559.** 
In that case Jenkins C. J. stated that to 
place any reliance on retracted confessions 
against a co. accused would be most unsafe 
and referred to 28 Cal 689.^ But a perusal of 
the following paragraphs will indicate that 
the learned Chief Justice disregarded the 
confessions implicating the co-accused be- 
cause on examination they were found to be 
false, and in 28 Cal'CSD® it was not laid down 
as was laid down in G2 Cal 312^ that such a 
confession has no value at aU against the 
co-accused, but only that it should carry 
practically no weight, which dictum was 
somewhat modified by the subsequent re- 
mark that a very full corroboration would 
be necessary in suoli a case. 

Now, no doubt when a confession is re- 
tracted and the truth of it denied, the person 
retracting has lied on one occasion or the 
other, and although in the case before me 
the retractions are merely in respect of the 
voluntariness of the statements and there is 
no express denial of the fact that the con 
fessions wore true in substance, it must be 
presumed that if these accused had boon 
asked by the Magistrate, as they should liave 
been, whether the confessions were false in 
substance or no. they would have replied in 
the affirmative. This does not, in myopioion, 
absolve the Court from examining the ques- 
tion whether the confessions are in fact true 
or not and, if true, whether they can be 
taken into consideration along with the 
other evidence. In the case before me the 
confessions are given with a wealth of detail 
in each case, and mutual corroboration which 
can leave no doubt at all ns to their truth. 

It 18 to be noted that neither in 28 Cal 6S9^ 
nor in 38 OM 659* is it laid down that no 
weight at all is to be given to such retracted 

^ agreement 

with the proposition that such retracted 

confesmons must be used with caution, but 

to come to the conclu- 
sion that the confessions cannot be other- 
wise than true. I consider that they may be 
taken into consideration in connexion with i 
the evidence appearing in the case, whether 
they are retracted or no. , 

In the present case all the three confes « 
Bions agree as to the dUtribotion of the 1 
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- booty which in the case of property other 
1 than cash was so inconsiderable that single 
1 ornaments had to be shared by the parti- 

cipants in the dacoity in pairs, and the dis- 
> tnbution agrees in each case. There are 
5 differences in the confessions in respect of 
, statements as to which persons entered 
which house in the four visits and the 

- irruptions made into the houses that night, 

I that is, discrepancies which are really no 

more than omissions except in the case of 
statements of the people who caught hold 
of Sawalaram, which bear the mark of truth 
and honesty and individual and uncollabo- 
ratory narrative, and police tutoring would 
not attempt to produce such detailed narra- 
tive on unessential points. On the one point 
on which they ought to be clear and in 
agreement and on which agreement is to be 
expected, namely the division of the spoils 
they are in agreement. Where the confes. 
sions inspired by the police, the police would 
have taken care to soo that there was equal 
and meticulous agieomont on the question 
of who were tho persons who actually caught 
liold of Sawalaram when his house was in- 
yaded. The result is that I am satisfied that 
the confessions are true, that they were 
yoluntanly made and that they can be 

taken into consideration^xgainst tho accused 
oyod Miroo and Syed Usman. 

Ganpatsingh’scaseisapeculiarone. There 

19 no doubt that he was tho informant who 
warned the police as tho result of which tho 
houses of nil tho accused who have boon 
arrostod. residing in the village, except 
aheikh Hussein wore watched and their 
arrests effected. It is also clear that he was 
told to accompany the dacoits and when ho 
protested against this was told sharply to 
obey orders and to report at tho station 
house the next morning. The learned Magis- 
trato has found that he betrayed his trust 
to the extent of retaining some of the stolen 
property in consoquonco of which he WAS 
arrested, and he has been given tho sentence 
of ten years rigorous imprisonment as if 
he bad wholeheartedly participated in tho 
dacoity with the others. lam of opinion that 
banpatgingh has boon the victim of circum- 
stances ip that the Sub-Inspoctor Pitale 
who was in charge of tho station house and 
to whom information was given, and at whoso 
orders he accompanied tho dacoits, was trans- 
ferred daring the early stages of the investi- 
gation. Ho admits that be was given an 
ornament which was subsequently recovered 
from him, and his story is that after the 
return of the expedition and the booty had 
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-been divided be went to the station house Desasiugh, the relieving Sub- Inspector, is 


but did not 6nd the Sub-Inspector there, so 
went to his own house, and when sent for 
the ne^t morning said that he would come 
later as he was dressing a wound which he 
had received from a stone during the dacoity . 
He was then brought to the station house 
and bad left behind the money and the 
ornament in bis own house as he was on 
his way back from easing himself when the 
constable met him, and ho then related the 
whole story to the Sub-Inspector. This 
would be on the morning of the 17th. He 
was then ill for a day or two, and when ho 
went to the station house again, the Sub- 
Inspector was not there, a change in officers 
having taken place. He said he would relate 
everything to the previous Sub-Inspector, 
Mr. Pitalo. He handed over the money 
which ho had received to the new Sub- 
Inspector Desasiugh, but not the kadola, as 
in his peculiar position of an informer ho 
did not trust a now man. After ho was 
arrested ho had the kadola handed over by 
his daughter. Now, a good deal of this is 
eonfirmed by the prosecution witnesses. 

Sub-Inspector Pitalo did not investigate 
tho case beyond 20tli August and admits 
directing Oanpatsingh to accompany tho 
dneoits. Ho admits seeing Ganixitsingb on 
tho following day, namely 17th August, and 
Oanpatsingh stated to him that ho would 
produce his portion of tho stolen property, 
that is to say, that tho police wero aware 
on tho nest day that their informer had 
stolon property with him, which would 
appear to make any deliberate concealment 
on his part useless. The Sub-Inspector says 
that ho instructed tho station- house moharir, 
I^msing, to seize the property from Ganpat- 
singh and also says in cross-examination 
that ho saw Ganpatsingh on tho after- noon 
of the nth as he was going off to investigate 
and directed him to hand over the property, 
if any, to the thana moharir. This phrase. 
If any, ’ does not seem to agree with what 
ho stated in cross-examination whore ho 
implies that Ganpatsingh had admitted that 
lie had property, and ^msingh, the moha- 
nr. alM gives a slightly different version 
wliero he states that the station house offi. 
cor 8 orders to him wore that any property 
which might bo produced by Ganpatsingh 
should ho aoizod and that as Ganpatsingh 
did not produce any property he did not do 
anything more about it. This last portion 
of the oyidonco appears to mo an excuse for 
not having recovered the property earlier 
when they wore aware of its existence. 


P. w. 4, and he received orders to take over 
the investigation on lObh August and be 
began investigation the following day. He 
at once began with questioningGanpatsingh, 
and after tho latter had handed over the 
money he searched Ganpatsingh's house and 
arrested him the same day. This was before 
he bad any communication with Sub- In. 
spcctor Pitale, from whom he took over, at 
the scene of the dacoity. On tho 25th at 
Mehkar, Ganpatsingh agreed to produce the 
property, and they went to his house whoro 
the property was produced. Tho Sub. In- 
spector Desasingh says he was awaro from 
the thana record that Ganpatsingh was tlio 
informer in the caso and he arrested him 
because ho had agreed to produce tlio money 
and had an injury to his forehead. Ho admits 
that Ganpatsingh iinmediatoly claimed to 
bo an informer and that he had done what 
ho had under tho instructions of Suh-In- 
spector Pitale ; yet he does not romombor 
asking Pitalo about this when lio mot him 
tho next day at Pangri. Noithor does ho 
remember if Ganpatsingh's brother Lalsingh 
(p. \v. 5) requested that Sub-Inspector Pitalo 
should bo sent for lieforo Ganpatsingh was 
arrested. Ho arrestal liira on his own initia- 
tive without consulting his predecessor. 

Now. what has weiglied heavily with the 
learned Magistrate in convicting Ganpat- 
singh is the fact that tho kadola was not 
recovered from him until a week later. It 
is of course quito possible that owing to tho 
change of Sub- Inspectors, Ganpatsingh might 
have been under the impression that the 
new Sub. Inspector would not be awaro that 
he had already told Pitalo that ho had an 
ornament in his possession and that ho might 
be loft in undisturbed possession of it. On 
tho other liand, it is equally probable that 
Ganpatsingh, a police informer, who as such 
leads a precarious existence at tho best of 
times, might well have distrusted a new- 
comer and considered that he would bo 
endangering himself if ho owned that he 
possessed part of the proceeds of the dacoity 
without being satished that tho now Sub- 
Inspector knew that his predecessor had 
ordered him to accompany the dacoits, and 
I tiiink the statement of his brother Lal- 
singh (p. W. 5) in cross examination to the 
effect that in the Mehkar lock-up he met 
Ganpatsingh and said "You are not n thief. 
You wore sent by Pitalo. If there is any 
property with you, give it up," and that 
Ganpatsingh said "I was sent by Pitalo. I 
cannot trust the other police officers" is true 
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and reasonable. 1 think it probable that if 
there had not been this change of control- 
ling officers at the beginning of the investi- 
gation, Ganpatsingh ^ould not have been 
arrested at all. It is admitted by the learned 
counsel who appears for the Crown that at 
the most be can only press in respect of 
Ganpatsingh for a conviction under s. 4U, 
1. P. C. Admittedly Ganpatsingh went with 
the dacoits in the capacity of a spy, and 
apparently an unwilling one, as he consi- 
dered be had done bis duty sufficiently to 
the police in giving the names of the people 
who were going to commit the dacoiby. 
Having gone with them, he could not with- 
out awakening suspicion have declined to 
receive any share in the booty. It is also 
apparent that he admitted possession of his 
share on the following morning. I consider be 
should be given the benefit of the doubt and 
acquitted. He is accordingly acquitted and 
I direct that he be sot at liberty forthwith. 

There now remains the question of sen- 
tence on the other accused. The learned 
Magistrate appears to have adopted a some- 
what unusual principle. He has sentenced 
the accused to six years rigorous imprison- 
ment on account of the entry into the house 
of Sawalaram and two years rigorous im- 
prisonment each for the entry into the other 
houses and directed that the sentences shall 
run consecutively, making the aggregate to 
ten years which is the maximum penalty 
for the offence. The offence so far as Sawa. 
laram s house is concerned does not appear 
to be any more heinous than that of the 
entry into the other houses, and it is diffi- 
cult to see any other reason for this allotment 
than that the Magistrate desired to pass the 
maximum sentence and was unable to divide 
it by three. Further I do not consider that 
this isa case in which the passing of the maxi- 
mum sentence permitted by s. 895 , I. P. 0., 
was necessary. The dacoity was notaccom- 
I^nied by any particular violence or bruta- 
lity. The sentences are reduced to five years 
rigorous imprisonment in eaoh case. 

G.n./r.k. Order accordingly • 
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Vivian Bose J. 

Nathmal Mathuradas Chandak 

— Appellam 

V. 

Balkrishna Qangahisan Marwadi 

— Bespondent 

Mlac. Appeal No. 140 of 1937, Decided on 20tl 

Addl. DUtriol 

Judge, WMdhs, D/- 18th January 1087 . 


(a) Res judicata— Order on execution applica- 
tion to be res judicata on point whether it is “in 
accordance with law” must be made on merits 
— Order being ambiguous to be construed in 
applicant’s iavour— Order held not res judicata. 

If there is a previous order of theCourtoperating 
.IS res judicata which holds that the application 
under consideration was not made in accordance 
with law, then clearly that matter cannot be 
rcagitated at a subsequent stage of the execution. 
But before an order can operate as res judicata, it 
must clearly decide that the application in question 
was not in accordance with law. If it merely re- 
jects or dismisses the application on some other 
ground then there is no decision on the merits and 
when there is no decision on the merits, there is of 
course no res judicata. If it is ambiguous whether 
an order is on merits, then the ambiguit)- must be 
construed in favour of the person against whom 
tbo order is made. Hence an order ''decree- holder 
absent. Application incorrect. Ho be awaited for 
2nd November 1933,”orasub6equoDt'order “decree- 
holder absent. Ho has not yet turned up as yet 
though bo was awaited till today. Application is 
thereloro rejected with cost" will not operate as 
rosjiidicata. [P 153 C 2; P 154 C 1] 

(b) Civil P. C. (1908), 0. 21. R. 11 (2) (b)— Order 
not specifying addresses of judgment-debtors is 
in accordance with law. 

All th.nt O. 21, R. 11 (2) (b) requires is that the 
names of the parties should bo specified in the 
application. It says nothing about tbo addresses. 
Ad application not specifying addresses of judgment- 
debtors is, therefore. In accordance with law. 

(P 154 0 1] 

(c) Civil P. C. (1908), O. 21. R. 11 (2) (h) — 
Execution application showing costs slightly less 
than those awarded is in accordance with law. 

If the decrco.bolder asks for more costs than are 
actually duo to him, that might bo another matter, 
but when ho asks for something less, and tbo differ- 
ence is ofatrlvial character, it cannot bo held that 
the application Is so vitiated as to be incapable of 
execution at all. [p 154 0 2] 

(d) Civil P. C. (1908), O. 21. R. 11 (2) (e) — 
Application not specifying date of payment is in 
accordance with law. 

All that 0. 21, R. 11, sub-cl. (o) requires is that 
the payments made should bo specified in tbo appli- 
cation. It says nothing about tbo dates of these 
payments. Thoroforo application notspecifyingsueh 
dates is in accordance with law. [P 154 0 2) 

(e) Civil P. C. (1908), O. 21. Rr. II (2) (j). 12 
and 13 — Application not showing particulars of 
moveables to be attached is in accordance with 
law. 

Order 21, R, 11 (2) (j) states nothing about the 
specification of tbo property. All that the docrco- 
holder is required to set forth is the mode In which 
he seeks tbo assistance of the Court. This mode la 
sufUoiently indicated when be states that ho seeks 
attachment of the moveables of tbo judgment- 
debtor. It Is clear from O. 21, Rr. 11 and 12 that 
tbo Code has drawn a distinction between move- 
ables In the possession of tbo Judgment-debtor and 
moveables belonging to him but not In his posses- 
sion and Immovable property in his possoaalou. 
When tbo Code ItMlf draws such a distinction and 
does not aek for a list of moveables when they are- 
in the poesossIOD of the judgment-debtor, it is Im. 
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possible to state that an application which does 
just what the Code requires is not in accordance 
with law. An application which docs not specify 
particulars of moveable to be attached is, therefore, 
in accordance with law. tP 15^ ® ^3 

(i) Civil P. C. (1908), S. 100 — Objection that 
execution application is fraudulent, not raised 
in first two Courts, must be disallowed in High 
Court. 

An objection raised, in High Court but not raised 
in either of the Courts below to the eflect that the 
present application for execution is fraudulent in 
that the decree-holder has suppressed certain parti- 
culars with the intention of misleading the Court 
must be disallowed. [P 185 C 1] 

(g) Civil P. C. (1908). S. 100 _ Objection that 
execution application was defective as not men- 
tioning previous application must be disallowed 
to be raised lor first time in second appeal. 

An objection taken in High Court but not taken 
iu tbe Courts below, namely that thepresentappli- 
cation for execution is defective in that it does not 
refer to tho provious application and also docs not 
mention tbe results of the previous application to 
which it refers must be disallowed. [!' 155 C 1. 2) 
M. li. Induricar — for .Appellant. 

A. V. Khare, W. I). I'endliarkar, S. I'. 6'ofo 

d)uf K. P. Vaidya — for Kesponpeol. 

Order. — Tho main question hero is whe- 
ther tho oxocutiou application, dated lith 
March 198C, out of whicli this appeal arises, 
is within time. That depends upon the con- 
struction to bo placed upon a previous appli- 
cation, dated 25th October 1083 and upon tho 
two orders, dated 2Hth October 1033 and 
2 nd Novoiubor 1033 passed on it. The Gist 
Court bold tliat tho application of 25tb Octo- 
ber 1033 was an application for execution 
made in accordance with law and that conse- 
quontly tho present application was within 
time. The lower appellate Court reversed 
this Gndiug and came to the conclusion that 
tho previous application was not in accord- 
ance with law because it did not mention 
either the place of residence of tbe judg- 
mont-debtor or tho correct amount of costs 
duo in execution. Consequently it has thrown 
out tho present application and the decree- 
holder apiioals. 

Now 1 do not think there can bo much 
doubt about the law. Under Art. 182, Limi- 
tation Act, an execution application is within 
time if it is Olod within three years from 
tlio date of a previous application “made in 
accordance with law” to tho proper Court 
or within throe years of the date of the 
final order {lassed on such an application. 
Tho question then is whether tho applica- 
tiou of 25th October 1033 was “made in 
accordance with law.*’ It has been decided 
in 81 N L R 12G' that a liberal construction 
must bo placed upon Art. 182 ( 5 ). Limitation 

1 . (’35) 22 AIR 1936 Nag 1: 163 10 965: 31 NLR 

12G, Pllwasao v. Mt. KhafruDDlMa- 
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Act. The objection of limitation is at all 
times a technical one and there is no reason 
why a Court of justice should endeavour to 
throw out a just claim unless the judgment- 
debtor can bring himself strictly within tho 
four cornel's of tho tochnicality upon which 
ho relies. If ho is technical, tlion there is 
no reason why ho should not be met with 
technicality. Of course, if there is a jirevious 
order of the Court operating as res judicata 
which holds that the application under con- 
sideration was not made in accordance with 
law, then clearly tliat matter cannot boi 
roagitated at a subsequent stage of the 0 x 0 -] 
cution. But, before an order can operate as 
res judicata in the present circumstances, it 
must clearly decide that tho api»licatioii in 
question was not in accordance with law. 
If it merely rejects or dismisses tho ajjplica- 
tion on some other ground as, for instance, 
tho non-appearance of tho decree-holder, 
then there is no decision on tho merits and 
when there is no decision on tho merits,! 
there is of course no res judicata. This bas^ 
boon decided by a Bull Bench of tlie Judi- 
cial Commissioner's Court in 23 N L K 7' and 
also by a single Judge in 31 N L u 333.' 
Therefore what I have to see is wliothor 
there was a decision on tho merits in respect 
of tbe application of 25th October 1933. 

The Grst order passed in connexion with 
that application is dated 28th October 1933 
and is to this effect: "Decree- holder absent. 
Application incorrect. lie bo awaited for 
2nd November 193S.” There is clearly no 
decision in tiiis order. All lb states is that 
tho application is incorrect and therefore 
the docreo-holder bo awaited, that is to say, 
the Judge did not decide the question but 
made up his mind to await the explanation! 
of tho docreo-boldor and to witlihold his! 
decision until ho had heard what be had to! 
say. That order therefore clearly does not: 
operate as res judicata in respect of this 
matter. The next order is dated 2nd Novem-i 
her 1933 and is in those terms : 

Dccrco bolder absent. Ifo has not yet turned up 
as yet though bo was awaited till to-day. Applica- 
tion is therefore rejected with cost. 

Here it is clear that the learned Judge 
has nob rejected the application because it 
was not in accordance with law or because 
it was incorrect but because though he 
waited for the decree-dolder to turn up, ho 
did not do so. That is to say the application 

2. (’31) 18 A I R 1931 Niig 154 : 131 I C C81 : 28 
N L R 7 (B' B), Gulamali v. Rajkumar. 

3. (’85) 22 A 1 R 1985 Nag 181 : 156 I 0 111 : 31 
NLR 888, Hanumanlala v. Sbeonarayan. 
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■was dismissed in default. It is unnecessary 
for me to decide whether a Judge in execu- 
tion has power to dismiss an application in 
default or not. What I have to consider at 
the moment is whether there was a decision 
,on the merits. It is clear from that order 
ithat there was not, and consequently it 
cannot operate as res judicata on this point. 
At the outside, all that can be urged in 
connexion with the order of 2nd November 
1933 is that it was ambiguous but if that is 
so, then the ambiguity must be construed 
in favour of the person against whom the 
order is made. It would be unjust to place 
a party at a disadvantage because a Court 
■uses language capable of two meanings. 
However, as I have said, in my opinion, 
there is no ambiguity. The application was 
clearly rejected not because it was incorrect 
but because the decree, holder did not turn 
up after ho had been given an opportunity 
to do so. That being so, it is the duty of 
the Courts now to decide whether the pre- 
vious application was in accordance with 
law or not. I fully agree with the learned 
counsel for the respondent that merely 
because an application of some sort is put 
in at a previous stage and nothing more is 
done about it, that would not serve to ope- 
rate as a step-in-aid of execution. As I have 
said the application was attacked in the 
lower appellate Court on the two grounds 
set forth above. Two additional grounds 
were also urged in the arguments before 
me, namely that though there were repay- 
ments the dates of those repayments have 
not been mentioned in the application and 
also that the moveable property of which 
attachment issoughthas not been described. 
I will deal with these objections one by 
one. 

First of all as regards the address of the 
judgment-debtor all that o. 21 , R. ii ( 2 ) (b) 
r^uires is that the names of the parties 
should be specihed in the application. It 
says nothing about the addresses. If this is 
compared with 0. 7, R. 1 dealing with the 
particulars required in a plaint it will be 
seen that in the case of a plaint not only 
18 the name of the defendant necessary but 
also his place of residence. Therefore if a 
decree-holder complies precisely with the 

impossible to say 
that his application is not in accordance 

with law, especially when the Code itself 
draws the distinction to which I have refer 
red between plaints and applications for exe! 
cution. It may bo that in a given case the 
particulars required by the Code would 


be insufBcienfc but in that case it is always 
open either for the Court or for the other 
side to jwk for further and better particulars. 
The point is that an application which com- 
plies strictly with the terms of o. 21, R. 11 
cannot be said to be not in accordance with 
law. 

Turning next to the question of costs, 
this is dealt with in 0. 21 , R. a { 2 ) (h). The 
amount of costs awarded in the present case 
amounted toBs. 16- 4-0 and the amount shown 
was Rs. 14. The question is whether this 
mistake or inaccuracy is enough to make 
the application so wrong as to be not in ac- 
cordance with law. Now, these particulars 
are required to enable the Court to get on 
with the execution and to further the ends 
of justice, so I do not think they should be 
used in such a way as to frustrate justice.. 
If the decree holder had asked for more' 
costs than wero actually due to him. that 
might havo been another matter, but here 
when he asks for something less and the 
difference is of such a trivial character, I 
find it impossible to hold that the applica- 
tion is so vitiated as to bo incapable of exe- 
cution at all. Therefore, althougli tliere has 
been a slight inaccurary, there has, in my 
opinion, been a substantial compliance with 
the provisions in this behalf. 

Turning next to the objection about the 
omission to give the dates of payments all 
that sub. clause (e) requires is that the pay. 
roents made should bo specified in the ap- 
plication. It says nothing about the dates) 
of these payments. Therefore, as I have 
said, technicality can bo met with techni- 
cality and, so long as the requirements of 
the Codo havo boon complied with, it is im. 
possiblo to hold that tlie application is not 
in accordanco with law. The same remarks 
apply to the objection that the property 
against which execution is sought has not 
been specified. As a matter of fact, it has 
been specified in a general manner. The ap- 
plication asks that the moveable property bo 
attached. It is true it does not state whoso 
moveable property, but since execution is 
Mught against the judgmont-dobtor alone, 
it can only mean the moveable property of 
the judgment-debtor. Therefore, what re- 
mains to bo determined is whether this pro- 
perty must bo particularized. I havo no 
doubt that it is desirable that this should 
130 done and I havo no doubt that when it 
is not done, it will ordinarily bo necessary 
to ask for further and better particulars. 
But that is not the point. The question is 
whether the Code requires it in tho first 
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insbance. All that the clause io question of 
R, 11 states is : 

Tbo mode in which the assistance of tho Court is 
required, whether (i) by the delivery of any pro- 
perty specifically decreed; (ii) by the attachment 
and sale, or by tho sale without attachment, of 
any property, etc. 

It will be noticed that it states nothing 
about the specification of the property. All 
that the decree-holder is required to set 
forth is the mode in which he seeks the as- 
sistance of tho Court. This mode is suffi- 
ciently indicated when ho states that he 
seeks attachment of the moveables of the 
judgment debtor. Turning now to Rr. 12 
and 13 of 0. 21, when the application is for 
attachment of moveable property belonging 
to a judgment debtor but not in his posses- 
sion, the decree- holder is required to anne^ 
to the application an inventory of tho pro- 
perty to bo attached containing a reasonably 
accurate description of tho eanje, and so 
also when an attachment is sought of im- 
movable property, a description of it is re- 
quired. It is clear then that tho Code has 
drawn a distinction between moveables in 
tho possession of tho judgment-debtor and 
moveables Ijolonging to him but not in his 
.{Kissossion and immovablo property in his 
jlX)8SOS3ion. When tho Code itself draws such 
a distinction and does not ask for a list of 
iQOVoablos when tboy are in tho possession 
of tho judgmont-debtor, it is impossible to 
‘Stato that an application which does just 
jwliat tlio Code requires is not in accordance 
with law. Consequently, I agree with tho 
first Court that this application was mado 
.in accordance with law and disagree with 
jtho lower appellate Court. It follows tho 
present application is within time. 

An objection was raised in this Court 
which was not raised in either of tho Courts 
ibolow to the effect that the present applica- 
'tion is fraudulent in that tlie decree- holder 
llias suppressed certain particulars with the 
intention of misleading the Court. Since no 
jploaof fmud was raised. I decline to allow 
lb to l3o raised at this stage. Another objec- 
jtion IS also taken which was not taken in 
■the Courts below, namely that the present 
lapplication for execution is defective in that 
it does not refer to the previous application 
of 25tli October 1933 and also does nob mon- 
tioD the results of the previous applications 
'to which It does refer. It is stated that both 
wore ne^sary under the provisions of tho 
of Civil Procedure. I agree that those 
details are necessary but they are details 
which are moro matters of procedure and 
therefore an omission can bo rectified in 
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the course of tho proceedings. When the 
judgment-debtor appeared in this cose, the 
only objection ho raised was an objection 
about limitation and ho himself furnished 
the necessary particulars in respect of the 
missing application. This was on 4th July 
193G. If the present objection had been 
taken at that stage, tlio decree- holder could 
easily have amended his application and the 
application would then have boon within 
time even if regarded as having boon filed 
on 4th July I03r>. Sinco tlieso objections 
wore nob taken at that stage and have boon 
taken for the first time in second appeal, I 
disallow them. Tho appeal is allowed. Tlio 
order of tho lower appellate Court is revor- 
sed and that of tho first Court restored. Exo- 
cution will now continuo. Costs hero and 
in tho lower appellato Court will bo jiaid by 
tho respondent. Counsel’s fee Rs. 25. 

W.N./R.K. Appeal allowed. 
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Vivian Bose -T. 

lianibilas narsukhda.<i Manvadi Mahe- 
shri — Plaintiff — Applicant 

v. 

Jai Kisan Jai Narayan — Defendant — 

Non. applicant. 

Civil Revu. Nos, 386 and 367 of 1040, Decided 
on 24th October 1940, for rovisioD of order of 
Addl Dist. Judge, Ellichpur, D/- 29th April 1940. 

(a) Criminal P. C. (1898), S. 476 — S. 476 
assumes that olfence appears to have been 
committed. 

It is not correct to say that only after tho Courts 
have como to a conclusion that nn oOenco of tho 
kind contemplated by S. 47C appears to have been 
committed tboy can direct their minds to tbo next 
question, namely \vhetber it is expedient in tho 
interests of justice that a prosecution should be 
launched* Tbo section assumes that an cOonce 
appears to have been committed. (P 15G C 2] 

(b) Criminal P. C. (1898), S. 476 — Decision 
of lower Courts under Ss. 476 and 476B can- 
not be interfered with by Hieh Court under 
S. 115, Civil P. C. 

Tbo eum and substance of S. 476 is that before a 
prosecution can be launched either tbo first or tho 
appellate Court must bo of opinion both that an 
oflenco appears to havo been committed and that 
it is expedient to prosecute. If in their opinion 
either of these oloments is absent, then no prose- 
cution can be launched. It is consequently not 
necessary for those two Courts to deal with both 
quodtions when in their opinion tho answer to 
cither is in tbo negative; also they can considor tho 
questions in any order they plcaso. And if they 
take up those questions or either of them and deal 
with them judicially and roach a cooclusiou, then 
tho High Court has no jurisdiction whatever to 
interfere in revision under 8. 116, Civil P. C., how. 
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ever wrong or erroneous the High Court may con- 
sider that conclusion to be. [P 157 0 1) 

D. T. — for Applic-ant. 

T. L. Sheode — for Non-applicant. 

Order. — This order will govern civil 
Bevision No. 336/iO and civil Revision No. 
3S7/40. They are directed against the orders 
of the lower Courts refusing to prosecute 
the non. applicants for tho offences of per- 
jury, forgery and false personation, said to 
have been committed either in, or in rela- 
tion to, a proceeding in the first Court. 
Both Courts hold that there is no reason- 
able certainty of conviction and that in their 
opinion it is not expedient in the interests 
of justice that the prosecution asked for 
should be launched. The revision here is a 
civil revision under s. lio, Civil P.C.. and I 
am of opinion that this Court has no juris- 
diction to interfere. The matter is governed 
by Ss. 195, 170 and 17CB, Criminal P. C. 
Under 8.195 no prosecution in respect of 
these offences can bo launched except in the 
manner provided by S.47G. Section 17C con- 
fers the power to prosecute. That power is 
conferred in tho Brst instance on the Court 
in which, or in relation to a proceeding in 
which, the offence or offences appear to 
have been committed. If that Court refuses 
to prosecute, then the power is transferred 
to the api)eIlato Court under s. iTCn. Except 
for these two Courts, no other Court, per- 
son or body has power to prosecute, not 
even the High Court unless it happens to 
be tho appellate Court contemplated by 
section 47CB. 

If therefore tho lower Courts consider the 
matter under Ss. 470 and 470B and come to 
the conclusion that it is not, in their opin- 
ion, expedient in the interests of justice to 
prosecute, this Court has no power to com- 
pel them to do so. Tho discretion is theirs 
and theirs alone. The privilege belongs to 
them and no other person or body or tribu- 
nal can usurp it, or substitute its discretion 
for that of these Courts. They have to be of 
opinion that it is expedient to prosecute, 
not anybody else. See as to this a decision 
of the House of Lords in (loio) 88 L j ch 287 ‘ 
at p. 294 and also 30 N L R 265* at p. 257. It 
is i»8Sible that this Court can interfere in 
revision if the lower Courts do not consider 
the matter under those sections or if they 
direct their minds to matters which are 
foreign to those sections, or if they act arbi- 

iT (1919) 1919 A 0 606 ; 88 L J Oh 287 • IQl r. T 
W 8 J 461 : 35 T L R 899, Weloborgor v. 

^*8 120: 149 10 103: 80 
« L R 266, Tbakordas v. Beccetary of Btato. 


trarily or capriciously. In that event, the 
order could be set aside and the lower 
Courts could be directed to apply their 
minds to tho only matters material under 
those sections. But in no event could this 
Court acting under s. 115 substitute its opin- 
ion for that of either the first Court or the 
appellate Court and direct a prosecution 
however much it may be of opinion that it 
is desirable that one should be lauched. 

Once the lower Courts consider the ques- 
tions which arise under S. 17G and deal with 
the matter on tho merits, then however 
wrong or erroneous their opinions may be, 
this Court cannot interfere. In no circum- 
stances could, or at any rate in my opinion 
should, this Court send the case back in a 
matter of tliis kind for reconsideration on 
tho same evidence and the same materials, 
because an order of that kind would be no- 
thing more than a direction to the lower 
Court to act in accordance with the view of 
the High Court. In other words, it is taut- 
amount to a direction to the lower Courts to 
substitute the opinion of the High Court 
for their opinions. That is something which 
the Legislature does not allow. It is some- 
thing which s. 195 read with s. 470 expressly 
prohibits. The undesirability of remanding 
cases in such circumstances has been poin- 
ted out in 7 Rang 638^ and stx'essed by me 
in 19 N L J 158* at p. IGO. Coming now to 
S. 47C, the material portion is as follows : 

\yhen , . . Coart is ... of opinion that it Is ox- 
pedioot in tbo interests of justice that an inquiry 
should bo mndo into any oQenco roforrod to otc. . . , 
which oppoars to have been committed oto. . . . 

It is strenuously argued that Courts in 
such circumstances have to consider first 
whether an offence appears to have been 
committed or not, and only after they have 
come to a conclusion that an offence of the 
kind contemplated by s. 17G appears to have 
been committed can they direct their minds 
to tho next question, namely whether it is 
expedient in the interests of justice that a 
prosecution should be launched. In my opi- 
nion, that is wrong. The section assumes 
that an offenco appears to have been com- 
mitted. Unless such an assumption were 
made it would bo impossible to ask a Court 
to direct its mind to considering whether a 
prosecution should bo launched, No Court 
would prosecute for an offenco which does 
not appear to anybody to have been coin- 

3. (*29) 16 A I R 1929 Bang 321 : 12o7cTl2 : 31 
Cc L J 186 : 7 Rang 538, Ma Nyoln v. Maung 
Ohlt Hpu. 

4 . (*87) 24 A I R 1937 Nag 198 : 167 I C 669 : III 
N L J 168, Kortllcram v. Cmporor. 
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mitted, and it would be idle and foolish to 
ask it to consider whether in such circum- 
stances it is expedient in the interests of 
justice to prosecute. The answer is self evi- 
dent. Of course it is not. The section is 
dealing with a situation in which the Court 
has already had the matter before it in 
another capacity and ordinarily the Judge 
who presided at that stage will have had 
an opportunity of considering whether an 
oU'ence of the kind we are dealing with ap- 
pears to have been committed. If ho indi- 
cates at that stage that in his opinion one 
does appear to have been committed, then 
clearly it is not necessary either for him or 
his successor to cover the same ground and 
all that is loft for consideration is whether 
it is expedient in the ends of justice to 
prosecute. 

If however the Judge in tlie original pro- 
ceedings has not expressed an opinion to that 
effect, then tlio Court at this stage can either 
take it for granted that an offence appears 
to have been committed and state that oven 
assuming that it is not in its opinion expe- 
dient to prosecute for reasons given, or it 
can look into the matter and state that in 
its opinion no offence appears to have boon 
committed and if it reaches that conclusion, 
then clearly the only conclusion it can reach 
on the (luestiou of expediency is that in its 
opinion a prosecution is not expedient. Tlio 
sum and substance of S. 47G is tiiat before a 
prosecution can be launched either the first 
'or the appellate Court must be of opinion 
both tliat an offence appears to have been 
committed and that it is expedient to pro- 
secute. If in their opinion either of these 
elements is absent, then no prosecution can 
bo launched. It is consequently not neces- 
sary for these two Courts to deal with both 
questions when in their opinion the answer 
|to either is in the negative; also they can 
'Consider the questions in any order they 
iploase. And I repeat again that the opinion 
jbas to be their opinion and not the opinion 
of the High Court in revision. Also, if they 
take up those questions or either of them 
and deal with them judicially and reach a 
Iconclusion, then the High Court has no 
[jurisdiction whatever to interfere in revision 
under s.iis, Civil P. C., however wrong or 
erroneous the High Court may consider that 
conclusion to bo. 

In the present case the first Court after 
setting out the facts and the allegations of 
the applicant about the commission of the 
various offencos applied its mind to the ques- 
tion of expediency and came to the conclu- 


sion that a prosecution would not be likely 
to succeed and that it was not in the in- 
terests of justice to file complaints. The 
appellato Court went more fully into tbo 
matter. In para. T of its order, it directed 
its mind to the question wliother there was 
sufficient material on record to reachaprima 
facie and definite conclusion that the offences 
complained of had been committed. It exa- 
mined the evidence carefully — its order 
covers 17 typewritten pages — and it reach- 
ed the conclusion tliat tliore is no sufficient 
material on record wliich would justify it in 
taking action under S. -iTii. It had power to 
do tliis. It entortaiuod the matter and exer- 
cised jurisdiction. It has acted judicially. 
Consoiiuently, its conclusions are final and 
this Court has no jurisdiction to interfere 
under s. ii'i, Civil P. C,, whotlior the con- 
clusions are right or wrong. Tlioapplications 
are dismissed with costs. Counsel's fee in 
Jaikisan's case (C. R. .3S7/iO) Ks. 40, and in 
.Maroti’s case (C. R. J-ifi/40) Hs. 35. 

d.s./r.K. AppUcatiom dismissed. 
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Niyogi J. 

Govindram Jiwanram A'jarwal Saokar 

— Objector — Applicant 

V. 

Ilarasaua Gangasaya Maru'adi — 

Decree -holder — Non. applicant. 

Civil Rovn. No. C45 of 1937. Decided on 15th 
March 1938, for revision of order of Sub-Judge, 
Second Class, Ellicbpur, D/. 4tb August 1937» 

Civil P. C. (1908), O. 21, Rr. 46 and 47 — 
Judgment-deblor owning share in property in 
possession of stranger — R. 46 as well as R. 47 
comes into operation — Prohibitory orders should 
be issued not only to judgment-debtor but also 
to stranger in possession. 

Rule4C must be read with Rr. 43 and 47. Rulo4G 
applies even if the ownership of tbo judgment- 
debtor is fractional instead of being integral* Con- 
sequently, where the judgment-debtor owns a share 
or interest in some property which is in the posses- 
sion of a stranger, R. 4C as well as R. 47 must 
come into operation so as to necossUato prohibitory 
orders being issued not only to the judgment-debtor 
but also to the stranger who is in possession of tbo 
property tho judgment-debtor's share in which is 
Intended to be attached. [P 158 C 1, 2] 

D. r, MangaUnurty — for Applicant. 

A. Tj. Tlalwt — for Non-applicant. 

Order* — This is an application in revi- 
sion against an order passed in execution 
proceedings (in Miscellaneous Judicial Case 
No. 24 of 1937) OD 4th AUgUSt 1937. The 
noD-appIicant decree-holder attached some 
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quADtity of cotton stored in Pandurang 
Ginning Factory as being the property of 
his judgment.debtor. The applicant vrho is 
judgment debtor’s father objected to the 
attachment. The lower Court found that the 
judgment-debtor had a half share in the 
cotton which alone was liable to be attach- 
ed and sold. It further held that as a pro- 
hibitory notice under B.17 of 0.21 had not 
been issued, the attachment was irregular 
and ordered a notice under R. 47 to be issued 
to the judgment. debtor. It, however, did 
not pass any order withdrawing the attach, 
moot. On behalf of the objector who feels 
aggrieved by the lower Court's order, it is 
urged that the lower Court ought to have 
held that the attachment had ceased or 
should have withdrawn the attachment. 
Reliance is placed on 59 Cal 803. ‘ In that 
case, some moveable property of which the 
judgment-debtor was supposed to bo the 
full owner was attached under R. 43 of o. 21. 
On an objection made by a stranger, it was 
found that the judgment-debtor was only 
a part owner of the property. The original 
attachment was therefore set aside and an 
order was made to issue a notice to the 
judgment-debtor under O. 21. Rule 17. That 
case does not afford much guidance for the 
decision of this case. In the present case 
the property was in the possession of the 
objector although it was in the immediate 
custody of the ginning factory. The ques- 
tion is whether the lower Court was right 
in issuing a prohibitory order to him under 
Rule 40 of Order 21. 


It is vigorously contended that R. ic is 
inapplicable in the circumstances of this 
case and that the only rule which is rele- 
vant is R. 47. I cannot assent to this argu- 
ment. Rule 46 must be read with Rr. 48 and 
47. Role 48 contemplates a case of attach- 
ment of property of which the judgment, 
debtor is the full owner and in possession. 
Rule 46 refers to a case where the property 
of the judgment-debtor is not in his posses, 
sion but in possession of a third party. 
Rule 47 relates to a case where the judgment- 
debtor is not the full owner of the property 
intended to be attached. Rule 47 is silent os 
to whether the property should be in pos. 
session of the judgment-debtor or not 
Rule 46 only says “in the case of other 
moveable property not in tho possession of 
the judgment-debtor.’’ The other moveable 
property is t he proper ty other than that 

19 A I B 1932 Oal 408 : 187 I C 072 ; 69 
Cal 806:54 0 L J 488,R»Jendroi»thDaB v. Chair- 
Diitrlct Board i 7o680ro« 


specified in els. (a) and (b) of sub-r. (i). Ifc 
therefore relates to all moveable property 
which is not in the possession of the judg- 
ment. debtor. 

It is argued by the learned counsel for 
the applicant that if the ownership of the 
judgment-debtor is fractional instead of 
being integral R. jc does not apply. I think 
it ought to apply for this reason : Rule 47 
speaks of “share or interest of the judgment- 
debtor in moveable property" but does not 
explicitly state whether it refers to property 
in his possession. In the absence of any ex- 
press allusion to possession it may well bo 
construed as meaning all moveable property 
which is in his own possession or in the 
possession of a stranger. If R. 47 must apply 
in either case, then in the latter case when 
his property which takes the form of a frac- 
tional interest is in possession of somebody 
else it must also fall under R. 46 (l) (c) which 
applies to all cases of moveable property be- 
longing to the judgment debtor not being in 
his possession. The person who is in posses- 
sion of tho judgment.debtor’s property is 
in possession of the property as a whole not- 
withstanding that the judgment-debtor is 
only a part owner of it. 

Tho position would be elucidated in this 
way. A judgment-debtor may own X share 
or interest in property A. When property A 
is in possession of a stranger the stranger 
must be taken to be in possession of the 
whole of property x although from the point 
of view of tho judgment-debtor it is a 
fractional share. Conhoquently, where tho 
judgment-debtor owns a share or interest in 
some property which is in the possession of 
a stranger, R. 16 as well as R. 17 must come 
into operation so as to necessitate prohi- 
bitory orders being issued not only to the 
jadgment-dobtor but also to the stranger 
who is in possession of the property the 
judgment debtor's share in which is inten- 
ded to be attached. If, as contended for by 
the learned counsel for the applicant, R. 46 
were not to apply to such a case the result 
would bo stultification of the attachment. 
While the judgment-debtor will have the 
prohibitory order served on him tho pro- 
perty of which the transfer is forbidden 
will bo sold with impunity by the person 
in whoso possession it happens to be. That 
will defeat the very purpose of the ottaob- 
meat. Such a result could not be intended 
by the Legislature I am therefore of the 
opinion that the lower Conrt was right in 
issuing the prohibitory order to the objector 
who was in possession of tho entire qnan- 
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tity of cotton and further in not withdraw- 
ing the prohibitory order addressed to him. 
The application is dismissed with costs. 
Pleader’s fee Rs. 20. 

D.S./R.K. Application dismissed. 
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NiYOGI J. 


Netrayji i>adaram Palliwal — Decree- 
holder — Appellant 

V. 

Bhagwan Wallaji Kunhi and another — 
J udgment-dehtors — Respondents. 


Misc Appeal No. 276 of 1939, Decided on ICtli 
December 1940, from order of First Addl. Dist. 
Judge, N'lgpur, D/ 15th September 1939. 

(a) C. P. Debt Conciliation Act (2 of 1933), 
Ss. 9, 8 (2) and 9-A — Signature on statement 
under S. 9 by,^rcdiior's son with his father's 
authority andconsent is valid — Creditor’s failure 
to sign statement under S. 9 is only defect of 

procedure and can be cured even in appeal 

In such case Court should not proceed under 
S. 8 (2) but should grant time to creditor to 
remedy defect. 


A stutunioDt under S. 9 is required to be signed 
and verified in the inanuer proscribed by O. 0, 
Rules 14 and 15, Civil P. C. A plaint must bo 
regarded as having been duly signed within the 
inoauing of O. 0, R. 14 oven though the plaintiQ’s 
signature is not by plaintiff himself but by some 
other por-iou duly authorised by the plaiutifl. Con- 
scquoutly, a signaturo on a sUtemeut under S. 9 
made by the son with tbo authority and couseutof 
his father must bo regarded as a valid signature. 
The creditor’s failure to sign the statement of ac- 
count is only a defect of procedure which would 
uot bo fatal to the statement itself andean be cured 
oven in appeal. The statement under S. 9(1) would 
be none tbo less a statement because of the absence 
of tbo creditor’s signature. The right procedure for 
the board In such a casoisto give an opportunity to 
the creditor to rectify the defect and not to deprive 
him of his civil tight by proceeding under S. 8 (2) 

[P 159 C 2; P 160 C 1, 2) 


(b) CmlP. C. (1908). O. 16, R. 6_Pfoductior 
Of ccrtuied copy on behalf of party by other per- 
son^Letter of authority is not necessary. 

Under O. IG, R. 0 even a witneys who is sum 
monod merely to produce a document is deemed U 
have complied with the summons if ho causes sucl 
document to bo produced Instead of attending per 
sonaH) to produce the same. A letter of autLnt^ 
for tbo production of a certified copy of a publi. 
document like a final dccteo in favour of the persoi 
producing it on behalf of the party is altoStbe 
unnecessary. [P 100 0 2! 

n. N. I'adhye and df. D. Khaudekar — 

^ for Appellant 

J/# D. Cfuindurhar — lot Bespondonts. 


Judgment. — This is plaintiff’s appeal 
from the order passed by the first Additional 
District Judge. Nagpur, in Miscellaneous 


Appeal No. 35 of 1939 passed on 15tb Septem- 
her 1939. Tbo appellant obtained a final do- 
creo on a mortgage on 14tb August 1937 and 
got the decree transferred to the Collector 
for the mortgaged property being sold. 
Pending those proceedings the respondents 
applied to the Debt Conciliation Board for 
settlement of tlieir debts. Notices in usual 
course were issued to various creditors call- 
ing upon them to submit statements. The 
case was fixed before the Board for hearing 
on 14th July 1939. On that day the appel- 
lant’s son by name Daulatraiu who was also 
a duly authorized agent filed a statement of 
accounts signed and verified by himself. On 
that day the other creditors wore absent 
and failed to submit tbeir statements with 
the result that their debts were declared to 
havo been discliarged. The statement filed 
by Daulatram however was apparently ac- 
cepted without any objection and he was 
asked to file a certified coi)y of tbo final 
decree on lUtb September 1933. On that day 
Daulatram tendered a certified copy of tho 
final decree; curiously enough, the Board 
refused to accept the certified copy through 
him as ho had no letter of authority from 
the creditor, and further declared the ap- 
pellant’s debt to havo been discharged as 
tbo statement of account filed on behalf of 
tho appellant had not been signed by him 
personally. Both the Courts below havo 
concurred in the view that the statement 
filed on behalf of the apiwllant not having 
been signed by him personally was not a 
Btatomont such as would fall within the 
purview of s. 9 (l), Debt Conciliation Act, 
and that consequently the Debt Conciliation 
Board was right in declaring the debt under 
S.8 (2) to have been duly discharged. 

I havo no doubt that the Courts below 
have taken an erroneous view of the law. 
Section 0 , Debt Conciliation Act, requires 
that the creditor should submit a statement 
of bis debts. That statement is required to 
be signed and verified in tho manner pres-! 
cribed by tho Code of Civil Procedure, 100S,| 
for signing and verifying the same. That 
means that the statement of debts should 
conform to the procedure relating to plead-! 
ings as laid down in Rr. l-l and 15 of O. G,l 
Civil P. C., which requires the pleadings to^ 
be signed and verified. So far as the veri- 
fication is concerned it can be done by any 
person proved to the satisfaction of tbo 
Court to bo acquainted with the facts of tho 
case. As regards the signing of tho pleading 
it is provided in R. 14 that where a party 
pleading is by reason of absence or any 
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other good cau&e unable to sign the plead- be held no letter of authority from the 


ing, it may be signed by any person duly 
authorized by him to sign the same or to 
sue or defend on his behalf. It was pointed 
out in 22 ALL 55^ that the mere fact that 
the plaint in a suit has not been signed by 
the plaintiff or by any person duly autlio- 
rized by him in that behalf does not 
necessarily make the plaint absolutely 
void. The signing and verihcation of plead- 
ings is not a matter of substance but 
of procedure only : see 40 ALL 147,* also 
Mulla’s Civil Procedure Code, p. 541. The 
omission by a party to sign his pleadings is 
a defect which can be cured even in appeal. 
It is therefore clear that the appellant's 
failure to sign the statement of account was 
^only a defect of procedure wliich would 
not be fatal to the statement itself. The 
statement under s. 9 (i), Debt Conciliation 
Act, would be nonetheless a statement be- 
cause of the absence of the creditor’s signa- 
ture. 

In the present case the statement was 
signed by Daulatram who held the power 
of attorney from his father to sign and 
verify pleadings. He was moreover a mom. 
her of the joint family along with his father 
and was virtually a party to the proceed- 
ing. Consequently, his signature would be 
as good as the signature made by his father. 
Moreover, he signed the statement under the 
direction of bis father. It is evident that the 
irregularity was of the flimsiest kind. My 
attention is invited to 1939 N L J 171.* That 
was a case of absence of verification and is 
not apposite. In I L B (1939) Nag 516* the 
Division Bench held that a plaint should 
be regarded as having been duly signed 
within the meaning of 0.6, R.14, Civil P.C., 
even though the plaintiff’s signature is not 
by plaintiff himself but by some other per- 
Mn duly authorized by the plaintiff. Follow- 
ing this view it must be held that the 
signature made by Daulatram with the 
authority and consent of bis father was a 
valid signature. In fact the Board itself 
already accepted it without any objection 
on the day on which it was submitted. On 
19th September 1980, they refused to accept 
the certified copy of the final decree tender, 
ed by one Daulatram on the ground that 

1. (1900) 22 All 66 : 1899 AWN 172, Basdoo v. 
John Smidt. 

2. (’18) 6 A I B 1918 All 276 ; 44 I 0 28 : 19 Cr L 
J 866 : 40 All 147 : IG A L J 64, Id tho matter 
of BUbesbar Nath. 

3. (-89) 1939 N L J 171, Babo v. Hicalal. 

4 . ('89) 26 A I B 1939 Nag 242 : 188 10 406; ILR 
(1939) Nag 616, Sarju Prasad v. Badri Prasad. 


creditor. Possibly if he had letter of autho- 
rity and the certified copy of the final de- 
cree bad been accepted on that day the 
Board might not have turned their atten- 
tion to the nominal irregularity in the statOr 
meat. Under 0. IG, R. 6, even a witness who: 
is summoned merely to produce a docu-! 
ment is deemed to have complied with the 
summons if he causes such document to be 
produced instead of attending personally to 
produce the same. A letter of authority for 
tbo production of a certified copy of a public 
document like a final decree was altogether 
unnecessary. 

In my opinion when the statement as 
required by s. 9 (l) was actually filed, the 
debt to wliich the statement referred could 
not be declared to have been discharged 
under S.8 (2). It may be conceded that s. 9A 
should be road along with s. 9 (l) in con- 
struing sub-s. (2) of s.8, but S.9A simply lays 
down a rule of procedure. Any defect of pro. 
cedure cannot affect the substance of a 
party's claim. The Board exceeded their 
jurisdiction in making the declaration that 
they did under S.8 (2), Debt Conciliation 
Act, in tbo face of the statement which 
they had actually received, a statement 
which was sound in substance though de* 
fectivo in form. The right procedure for the 
Board was to have given an opportunity to 
the appellant to rectify the defect and not 
to deprive him of bis civil right. As the 
Debt Conciliation Board had no jurisdiction 
to declaro the debt due on the final decree 
obtained by the appellant as having been 
duly discharged, their order under S.8 (2), 
Debt Conciliation Act, must be pronounced 
to be void and of no effect. The lower ap. 
pellate Court’s order is sot aside. It is 
however directed that the final decree pro- 
ceedings will be stayed for a month to give 
an opportunity to the respondents to apply 
to the Debt Relief Court under S. c, Central 
Provinces and Berar Relief of Indebtedness 
Act, 1939. As however the appellant was in 
dofanlt in not having submitted his state- 
ment in proper form, it is just and reason- 
able that he should bear the costs of these 
proceedings in all Courts. 

G.N./r.K. Appeal allowed. 
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Nagpur 161 


Balia Harcharanlal Balia Thakurdas 

Brahmin — Appellant 

V. 

Baja Hirdesingh Ju Deo Baja Brahlad 

Singh Rajgond — Respondent. 

Misc. Appeal No. 275 of 1937, Decided on ITth 
October 1938, from order of Addl. Dist. Judge, 
Narsingbpur, D/- 2l8t July 1937. 

C. P. Debt Conciliation Act (2 of 1933), S. 2 

(e) Words “recoverable as an arrear of land 

revenue" mean debt recoverable in conceivable 
circumstances as land revenue— Nature of debt 
must be looked to — Compromise decree in suit 
for arrears of thekajama in proprietor’s favour 
is excluded from purview of S. 2 (e). 

The words “recoverable as an arrear of land 
roveDue” in 8. 2 (e) must be given their ordinary 
Eogli.^h meaning, that is to say, must bo treated 
as words of description describing what could con- 
ceivably happen. Hence the definition in 8. 2 (e) 
means that if the debt could bo recovered in con- 
ceivable circumstances as an arroarof land revenue, 
then it is excluded from the definition. The nature 
of the debt, and not the point of time or tho remedy 
for the recovery of the debt as land revenue 
under 8. 157, C. P. Land Revenue Act, has to lie 
looked to. A compromise decree passed in a suit for 
thekajama in favour of tho proprietor is therefore 
excluded from the definition in B. 2 (e). 

[P 161 C 2 ; P 1G2 C 1] 
K. Tare — for Appellant. 

M. N, Jog — for Respondent. 

Judgment. — The appellant is tho pro- 
tected thekodar of mouza Piparia and the 
respondent is tho proprietor. The rospon- 
dent sued the appellant for a certain sum of 
money duo to him as tho thekajama for the 
year 1930.31. The suit was compromised on 
7th July 1933 and it was agreed that Rs. 500 
was to bo paid with future interest in annual 
instalments of Rs. 100 each. After the res. 
I>ondoot had obtained a decree, tho appel. 
lant went to the Debt Conciliation Board 
and included this debt for conciliation. The 
respondent declined to accept the agreement 
and so a certificate was granted to the 
appellant under S. 15 (l), Debt Conciliation 
Act. It is dated 20bh May 193C. The question 
now is whether the respondent can execute 
his decree or not. It is urged on his behalf 
that tho Debt Conciliation Board had no 
power to take cognizance of the debt in suit 
l^ocause it is excluded from the definition of 
‘debt’ given in s. 2 (o) of the Act. That 
definition states that ; 

DoLt includes all liabilities owing to a creditor 
Jii cash or kind, secured or unsecured, payable 
under a decree or order of ocivll Court or otherwise 

but shall not include anything 

roccverablo as an arrear of land revenue. 

The question is whether the debt in suit 
is covered by the exclusion or not. There 
1941 N/21 A 22 


can be no doubt that arrears of thekajama 
are recoverable as arrears of land revenue 
provided certain steps are taken and pro. 
vided they are taken within a certain time. 
The relevant provision of law is S. 157, Land 
Revenue .^ct. Under that section if the 
application is made to the requisite revenue 
officer and if it is made within six months, 
then the arrears of thekajama can be re. 
covered as arrears of land revenue, but not 
otherwise. It is therefore argued on behalf 
of the appellant that at all relevant times 
the debt in suit was not recoverable as 
arrears of land revenue and therefore does 
not fall within tho exclusion referred to in 
S.2 (e). It seems to me that such an inter- 
pretation would lead to diflicultios. It would 
mean that a debt which remains identical 
throughout may at one stage be covered by 
the exclusion and at another not. Cousi. 
dor this case. A debtor applies to tho Debt 
Conciliation Board and includes among his 
debts arrears of thekajama which at tho 
date of tho application are less than six 
months old. According to the definition that 
debt will be recoverable as an arrear of land 
revenue provided the requisite stops are 
taken. What is tho Debt Conciliation Offi- 
cer then to do? Is he to wait and see whe- 
ther these stops will bo taken in due course 
or is ho to ascertain the intention of tlie 
creditor ns to whether he intends to avail 
himself of tho summary remedy provided 
by S. 157 or whether ho intends to choose 
the more dilatory course of civil proceed- 
ings ? Or again, let us assume that the Debt 
Conciliation Officer comes to tho conclusion 
that the summary remedy is the one which 
tho creditor has in view and therefore ex- 
cludes this debt from the conciliation. Then 
for some reason or other, the creditor instead 
of applying under s. 157 brings a civil suit. 
What is to happen? Is he to be allowed 
to proceed with that civil suit because no 
certificate has been given under S. 15 (i), or 
what ? 

It seems to mo that the only way of 
avoiding these difficulties and the anomaly 
of having the self-same debt considered at 
one stage to be recoverable as an arrear of 
land revenue and at another not, is by giving 
the words “recoverable as an arrear of land 
revenue” their ordinary English meaning, 
that is to say, to treat them as words of' 
description describing what could conceiv. 
ably happen. Looked at from this point of 
view, the definition means that if the debt 
could be recovered in conceivable circum- 
stances as an arrear of land revenue, then it 
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is excluded from the de6nition. We are not 
then to look to the point of time, or to the 
remedy, but to the nature of the debt, and 
that is what, in my opinion, the definition 
aims at. Looked at from that point of view, 
it is clear, as the learned Judge of the lower 
appellate Court holds that this debt falls 
within the exclusion. It follows that the 
Debt Conciliation Oflicer had no power to 
include it within the purview of his pro- 
ceedings. The appeal fails and is dismissed 
with costs. Counsel’s fee Rs. 25. 

G.N./r.K. Appeal dismisacd. 
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Stone C. .7. 

Mohammad Abdul Karim Abdul (Jani 
Mussalman — Defendant — Appellant 

V. 

Abdul Sattar Shaikh Abdul Radar 
Mumlman — Plaintiff — Respondent. 

Appeal No. 328 ol 1937. lAsciOod on 5th October 
1939, from appellate decree of 4th Addl. Disttrict 
Judge, Nagpur, D/- 17th April 1937. 

Deed— Construction — Sale deed — Subject- 
matter of sale particularly described — That 
description cannot be varied by subsequent 
statement in ambiguous form of boundary lines 
on one side. 

Where the subject-matter which is convoyed is 
particularly described in the deed of roDveyance 
that description cannot be v.'iriod by a subsequent 
statement in an ambiguous form of boundary llne.s 
on one side. [p i 63 C 2) 

In a sale deed the descriptiou of the property 
sold was ns follows : “One tiled simple house .... 

and there is courty.ard behind In this there 

.kre a pacca latrine and a water pipe. Length of all 
this is 33 feet south north and breadth 18 feet east 
west. This land together with the site, superstruc- 
ture and the land within the boundary limits. . . . 
Boundariee of this (are as follows) : On the east 
there is a lane of three feet and a half .as also a 
Sawari bungalow*': 

IJdd that what was convoyed was a courtyard 
that was 18 feet wide. The fact that it was stated 
that on the oast there was a lane of sj feet as alto 
aSawan bongalow was not sufficient in law to cut 
down the grant so as to vary the parcel convoyed 
to a site not 18 feet wide but 14 feet wide : (1905) 
2 Cb 164, Rel. on. [p jcg (j 

M. R. Rohde — for Appellant. 

A. R. Kulkarni — for Respondent. 

Judgment. — This second appeal raises a 
question of construction of a deed whereby 
property was sold by the plaintiff to the 
defendant. The description of the property 
is, so far as it is necessary, stated as follows • 

One tiled simple house and there is 

courtyard behind In this there are a 

peoca latrine and a water pipe. Length of all this 
U 88 feet south north and breadth 18 feet east 
west. This land together with the site, supofstruc 
rare and the land within the tonodary limits 
Boundaries of this (ore as follows) : On the oast 


there is a lane of three feet and a half as also a 
Sawari bungalow 

In point of fact the house is 14 feet wide 
and to the east there is a lane or passage 
way varying in width 4 to 5 feet, and on 
the east of that there is the Sawari bunga- 
low. The dispute is about the right to the 
lane. If the description is read as being 
substantially the sale of a site 18 feet wide 
then the passage way except for a few in- 
ches at one end passes and the defendant 
wins this case. If, on the other hand, it is 
taken that the eastern boundary is this 
passage way or lane then the lane is exclu. 

from the conveyance and the plaintiff 
wins. A good deal of argument has been ad- 
dressed to me showing that this is an ambi- 
guous document and that therefore it is 
necessary to look to e.xtrinsic facts in order 
to ascertain its true meaning. I am, how- 
ever, of the opinion that the view expressed 
in Dart on Vendors and Purchasers, vol. II 
(Edn. 8 ). p. 865, would apply hero. There 
the learned editors are concerned with the 
case in (1866) L R i ii l 222* and parti- 
cularly Lord Wostbury's dissenting view 
that the construction of a plan, which will 
be treated as part of the deed 
was mutter of law, so long only as its accuracy 
was uninipcacbod; being proved to be inaccurate, 
it bocamo a question of fact what parcels wore 
comprised in the lease; for it did not follow that, 
because the boundary lino was drawn from the 
north-east corner of the bouse as incorrectly ropre. 
seated on the plan, it would have been drawn 
from the same point, if the true site of the bouse 
had been shown. 

In that case Lord Wostbury observed : 

the question boro is not one of the inter- 
pretation of the deed itself, or oven of tho construc- 
tion of the description of the parcels, but of the 
inference to be derived from .a map as to the rela- 
tive position of two objects, one of which was 
proved to be erroneously laid down. As soon as 
that proof was admitted, it bocamo obvious that 
the true position in nature of the thing oriouoously 
laid down, and the true relative position of the 
adjoining objects, must both bo ascortainod by 
external evidence. 

That ho camo to the conclusion was a 
question for the jury and not a matter of 
law depending upon the construction of the 
deed. But quite apart from external evi- 
dence which goes to show that the vendor 
under the sale deed was himself a purchaser 
under another sale deed which described 
this property in a way to show that it was 
18 feet wide and bounded on the east by the 
Sawari bungalow it seems to me that as a 
matter of construction the sale deed con- 
tains a prior desoription which is particular 

MisedrL R ill l"^: 36 lTq^ 214 : 16 LT 
1, Lylo V. Richards. 
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and which is nob cub down by a general 
description as to boundaries. In (1905) i ob 
164^ at pp. 174 and 175 the following obsor. 

vation is to be found : 

I cannot agree with the learned Judge 

that the present case is one in which the uudoubt- 
ed rule that, when you have in the words of des- 
cription a sufficiently certain definition of what is 
conveyed, inaccuracy of dimensions or of plans as 
delineated will not vitiate or afiect that which is 
there sufficiently defined, applies, because the des- 
cription itself is a description of a piece of laud 
sUuatcon the seashore of certain dimeudons which 
are set forth. Those dimensions, in niy opinion, 
are not an addition to something which has al- 
ready l)een certainly described, but are part and 
parcel of tho deecHption itself. The words aro not 
an inaccurate statement of a quality of that which 
bad already l^een certainly described or defined, but 
are part and parcel of that descriptionordefinition. 
The dimensions in this case, to use the words ap- 
pearing on p. 247 of .Sheppard's Touchstone, are an 
e^tieutial part of the description and not a cumula. 
tive description in a case in which there is in tho 
first place a suflicient certaintyanddemonstration. 

Thus wlmt is described aud dotinod as tiio 
subject. matter of tho sale is a site on wbicli 
there is a bouse, a wall, and a compound, 
aud that that site is 18 feet wide. Odo in 
I)oint of fact finds tliat there is in that loca- 
lity a site belonging to the vendor on which 
there is a house, a wall and a courtyard 
that is 18 feet wide. It seems to mo that 
what is conveyed is therein described and 
the fact that it is stated that on tho east 
there is a lane of feet as also a Sawari 
Ibungalow is not sufliciont in law to cut 
down the grant so as to vary the parcel con- 
jvoyed to a site not 18 feet wide but 14 feet 
.wide: see afso(ift83) 22 cb D i77-‘ at p. lai, 
where Jessol, JI. R., observed : 

Then it is described as bounded on the east by 
(inter alia) the defendant’s property. But Ibis gene- 
ral doEcrIptiun of tho boundaries does not cut 
down the eflect of tho prior description. When after 
a do>:cription of a property it is stated that on one 
side it is bounded by a certain other property, and 
it appwr^ that it is not so bounded for every inch, 
there is an inaccuracy in tho statement of the 
boundary, but this U not enough to exclude what 
is not 80 bounded if it appears from tho evidence 
to have been part of the property dealt with, and 
the previous description of that property is suffici- 
ent to include it, * / 


lloreit should bo borne in mind that 
the eastern boundary was a lane tho sta 
mont of the boundary as also a Sawari bi 
galow is entirely meaningless. In fact, it v 
argued by Mr. Kulkarni for the respondi 
^ab these two words were mere surplusa 
On the other handJU8_to ba observed 
2v (1005) 2 Ch 164 : 74 L J Ch 475 • 93 L T 51 

3. (18B3) 22 Ch D 177 : 52 1,3 Ch 291 • 48 I 

237 :81 WR 488;47JP6i7.Praniiav H 

ward. 


the description Is followed out completely, 
that is to say, if full value is given to the 
words “breadth 18 feet east to west" that 
this carries to the Sawari bungalow for 
three-quarters of the length of the lane 
where tho lane is l feet wide and the house 
is 11 feet wide and it does leave as the east, 
oru boundary a jiart of blie lane for the 
other quarter of tho total length. I do nob 
however rely on this point because it is one 
that has clearly not been in the mind of 
any of the parties to this transaction or to 
this case. But I rely upon the decision in 
(1905) 2 ch IGI" above inoutionod and lioUh 
that as a matter of construction tliis is a 
case wliere t)io subject. matter is particii- 
larly described and that that description 
cannot be varied by a subsequent statement 
in an ambiguous form of boundary lines on 
ono side. Tljo ajipeal is accordingly allowed 
and tlio suit is disinisseil witli costs. 

D.s./h.K. Appeal nlloiccd. 
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Clarke .1. 

Jankilal liarjhunath liai A<jarival and 
others — ApplUants 

V. 

Deputy Commissioner, Bilaspur, and 
another — }Jon. applicants. 

Civil Revision No. 250 of 1940. Decided ou 13th 
J' obruary 1941, to revise order of Addl. Dist. Judge 
Bilaspur, D/. 10th February 1940. 

(a) C. P. Land Alienation Act (2 of 1916), S. 9 

(1) (2) and (3) and Ss. 3, 1 (2) and (3) and 25 

(2) — Dale of commencement of Act in S. 9 (1) 

and(2) refers to date fixed under S. 1 (3)— Mort- 
gage by conditionaf sale by Kanwar of Bilaspur 
in 1926 — Notifications under Ss. 1 (2) and 3 
making Act applicable to Bilaspur anddeclaring 
Kanwars to be aboriginals issued in 1933_Sub- 
sequently on foreclosure decree being made 
absolute mortgagee put in possession— S. 9 does 
not apply— Deputy Commissioner cannot annlv 
under S. 25 (2) of the Act. * * ^ 

The date of tho commencement of tho Act in 
S, 9 (1) and (2) refers to the date fixed under S 1 

(3) , i. e., 15th April 1917. [p 165 C 2] 

A Kanwar of Bilaspur tabsil mortgaged his vil- 
lage share by conditional sale in 1926 In 1933 
notifications under Ss. 1 (2) and 3 were issued mak- 
ing the Act applicable to the Bilaspur tahsil and 
dMlanng tho Kanwars to Lo aboriginal tribes for 
the purposes of the Act. Subsequently, the mortga- 
gee enforced his mortgage by a suit and, on tho 
making of the forcclcsure decreo absolute, was pul 
in possession : 

Iltld that S. 9 (1) did not aSect tho niortgago 
^^ecanficit wasnot a mortgage mado by a member of 
an aboriginal tribe after tho commencement of tho 
Act, since, when the mortgagor made it, bo was 
not a member of an aboriginal tribe, nor did 8. 9 
(2) affect it because it was not a mortgage mado by 
a member of an aboriginal tribe before tlio com- 
moucement of tho Act, since it was not made before 



164: Nagpur Jankilal v. Deputy Commissioner, Bilaspur (Clarke J .) A. I. R. 


tho commoncement of the Act and therefore S. 9(3) 
did not apply. Consequently, the Deputy Commis- 
sioner had no authority to apply under S. 25 (2) 
for revision of the mortgage decree. [P 165 C 2] 

(b) C. P. Land Alienation Act (2 of 1916), 
S. 25 (3) — Right of revision under S. 25 (3) is 
not reserved to Deputy Commissioner alone but 
is open to any party aggrieved. 

Tho right of revision under S. 25 (8) is not re- 
served to the Deputy Commissioner alono but is 
open to any other aggrieved party. Section 25 (3) 
is merely an enabling provision and removes any 
doubt whether tho Deputy Commissioner as an 
outsider to the litigation could apply for revision. 

(P 165 C 2; P 166 C 1] 

V, V, Ktlhar — for Applicants. 

W. li. Puranih and R. K. Rao — 

for Non-applicant 2. 

Order. — The following dates are neces- 
aary to be stated in order to understand 
this revision application. On I5th April 1917 
the Central Provinces Land Alienation Act 
(11 of 1916) came into force. On 3rd August 
1926 one Madan Singh, a Kanwar by caste, 
mortgaged his village share by conditional 
sale to the present applicants. On llth Nov- 
ember 1993 the Local Government published 
two noti 6 cations under ss. l ( 2 ) and 3, Central 
Provinces Land Alienation Act, (li of lOlG), 
making the Act applicable to the Bilaspur 
tahsil of the Bilaspur district and declaring 
the Kanwars to be aboriginal tribes for tho 
purposes of the said Act. In 1936 the mort- 


of the Act. Against this order the present 
revision application has been made. Section 
3 of the Act empowers the Chief CJommis. 
sioner, now the Provincial Government, to 
declare by notification what bodies of per- 
sons in any area are to be deemed aborigi. 
nal tribes for the purposes of the Act and a 
notification under that section was publish- 
ed on nth November 1933. Accordingly at 
the date when the mortgage deed was exe- 
cuted the mortgagor did not belong to an 
aboriginal tribe and therefore there was no 
obstacle in the way of the present appli- 
cants accepting the mortgage. A mortgage 
is considered by the Act to be a temporary 
alienation of land and s. 6 of the Act enu- 
merated the kinds of mortgage which a 
member of an aboriginal tribe may enter 
into. A mortgage by conditional sale, which 
is the form of a mortgage with which the 
parties to this case are concerned, is not 
one of those. Accordingly, at the date of the 
execution of the mortgage, the mortgagor 
was free to execute such a mortgage with- 
out any restriction. The Additional District 
Judge has liold that, since tho suit was 
commenced after a notification had made 
the mortgagor a member of an aboriginal 
tribe, tho Court had no jurisdiction to pass 
a foreclosure decree and therefore the De- 


gagees brought an action on their mortgag« 
against the non. applicant Madan Singh. Oi 
ist October 1936 the applicants obtained t 
preliminary decree in this suit. On 7 tt 
February 1939 the foreclosure decree was 
made absolute. On 7th April 1933 posses 
sion was delivered to the mortgagees appli. 
cants. On 15th September 1938 mutation oi 
their names was effected in the revenue 
records. On 7th December 1938 the Depubj 
Commissioner made an application undei 
s. 25 ( 2 ) of the Act to the Additional District 
JudM. Section 25 ( 2 ) provides as follows : 

\yhen it ap^rs to tho Deputy Cotnmissionoi 
that any Civil Court has, after the commonconioDl 
01 this Act, Mssed a decree or order contrary to an^ 
of the provisions thereof. theDoputy Commisslonei 
^y. within two months of tho date upon whlcb 
he is Informed of such decree or order, apply foi 
the revision of such decree or order to tho Court, il 
any, to which an appeal would lie from such de 
creo or order, or In any other case to the Higb 
Court and if the Court finds that such decree m 

^ any of tho provisions ol thit 
.V? . it 60 as to make it eonslstenl 

wlta toia Acte 


The Additional District Judge has found 
that the foreclosure decree is contrary to 
the provisions of the Act and he has accor- 
aingy set it aside and has referred the case 
to the Deputy Commissioner under s. 9 (s) 


puty Commissioner was entitled to make 
this application under 8. 25 (2). Section 9 
of the Act provides os follows : 

0. (1) If, after the commencement of this Act, a 
momber of ad aborigioal tribe makes a mortgage of 
bis land io any inaDDor or form not permitted br 
or Under this Act, tho Deputy Commissioner shaU 
have authority to revise and alter tho terms of tho 
mortgage as to bring it into accordance with such 
form of mortgage permitted by or under this Act 
as tho mortgagee appears to him to ho equitably 
entitled to claim. 

(2) If a member of an aboriginal tribe has, before 
the commencement of this Act, made a mortgage 
of his land in which there h a condition intendod 
to operate by way of conditional sale, tho Deputy 
Commissioner shall have authority to put the 
mortgagee to his election whether ho will agree to 
the said condition being struck out, or will accept, 
in lieu of the said mortgage, a mortgage in form (a) 
as provided by 8. G, 6ub.8.(l), which shall be made 
for such period not exceeding tho period permitted 
by tho said section and for such sum of money as 
the Deputy Commissioner considers to bo equitable. 

(8) If a suit is Instituted in any civil Court on a 
mortgage Io which sub«s* (1) applies, or if a suit 
for tho enforcement of a condition intended to 
operate by way of conditional sale in a mortgage, 
made before the oommoncomont of this Act, is 
instituted or Is ponding at the commoncoment of 
this Act, in any civil Court, or If an appeal in any 
such suit is Instituted or is pending at tho com* 
mencament of this Act, the Court shall, il it finds 
that the mortgage is enforceable or that the mort. 
gageo is entitled to a decree absolute for foreclosure, 
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refer the case to the Deputy CommissiODer with a 
view to the exercise of the power conferred by sub- 
66. (1) and (2) respectively. 

It is necessary therefore to interpret S. 9 
in order to see whether S, 25 (2) applies. On 
behalf of the non-applicants the learned 
Advocate. General has argued that since 
under Ss. l (2) and 3 of the Act the Act is 
to “extend only to such areas of the Central 
Provinces as the Provincial Government 
may, from time to time, notify in this be- 
half in the official gazette" and Govern- 
ment may notify what persons are to be 
deemed to be aboriginal tribe, the Act came 
into force in Bilaspur for members of the 
Kanwar community on lith November 1933. 
Therefore it is argued tliat the mortgage in 
question had been made before the Aot came 
into force and so under S. 9 (2) the Deputy 
Commissioner had authority to take action 
thereunder and under sub-s. (3) the Court 
was required to refer the case to the Deputy 
Commissioner in order that ho might take 
action undersub-s. (2) and accordingly under 
S. 25 (2) the Deputy Commissioner was enti- 
tied to apply to the Additional District 
rTudgo for revision of the decree as being 
contrary to the provisions of the Act. To 
this the applicants reply that S. 9 (2) does 
not apply because the words “before the 
commencement of the Aot” mean before 
15th April 1917, which was the date when it 
came into force as is made clear by s. 1 (3) 
which says that tlie .\ct “shall come Into 
force on such day as the Provincial Govern- 
ment may, by notification, direct", and it 
is also argued that S. 9 (l) does not apply 
because the mortgage was not made by a 
member of an aboriginal tribe, Kanwars not 
being aboriginal tribe on the date of the 
mortgage. Consequently, if neither s. 9 (l) 
nor S. 9 (2) applies, then S. 9 (3) cannot apply 
so as to require the civil Court to refer the 
case to the Deputy Commissioner and con- 
sequently the decree which the civil Court 
has passed is not contrary to any of the 
provisions of the Act and so the Deputy 
Commissioner has no right to apply under 
sub-s. (2) of 8.25. The question is which of 
these contentions is correct. 

Apart from the notification under s. i ( 3 ) 
as to the date when the Act was to come 
into force the Act envisages two kinds of 
notifications by the Government which may 
take place at any time thereafter : (i) a 
notification under 8. i ( 2 ) as to the areas to 
which the Act is to extend and (2) a notifica- 
tion under 8. 3 as to the bodies of persons 
who are deemed aboriginal tribes for the 


purposes of the Act. If the provisions of S. 3 
had been incorporated in S. 1 (2) so as to read 
that the .‘\ct should extend to such areas 
and to such bodies of persons as the Govern- 
ment might notify, then there would have 
been more force in the learned Advocate 
General’s argument and it would have been 
possible to hold that s.i was intended to be 
read as a whole and that reading sub-ss. (2) 
and (3) together therefore the Act would 
only come into force for the areas and tribes 
affected from the time of the notification, 
but as it is, S.3 being an entirely separate 
section from S.I with the defining R.2 
coming between, I can only hold that the 
expressions “after the couunoncomout of 
this Act" and “before the coinmoncomont of 
this Act" in S.9 refer to the date fixed under 
S.I (3). It is not correct to say therefore 
that the Act commenced for the Kanwar 
tribe on the date that tlioy were notified to 
be aboriginal tribes. Consequently, it follows 
that if the commencement of the .\ct in S.9 
refers to the date promulgated under S. i (3), 
s. 9 does not alTect the mortgage in this case 
at all. It was not a mortgage made by a 
member of an aboriginal tribe after the 
commencement of the Act, since, when the 
mortgagor made it, he was not a member of 
an ajx)riginal tribe, and so sub-s. (l) does not 
affect it : and it was not a mortgage made 
by a member of an aboriginal tribe before 
the comtnencement of the Act, because it 
was not made before the commencement of 
the Act. Therefore, under S.9 (3), the civil 
Court was not required to refer the case to 
the Deputy Commissioner. It is true tliat 
the civil Court should under S. 25(l) have 
sent to the Deputy Commissioner a copy of 
the decree in this suit, but that decree would 
not have been contrary to any of the provi- 
sions of the Act and consequently the 
Deputy Commissioner had no authority to 
apply under sub-s. (2) of S.25 for revision of| 
the decree. 

It is not necessary in view of the above 
finding to consider other points X'aised by 
the applicants as to whether the Deputy 
Commissioner’s application was within time 
or not. In any case, these grounds are not 
seriously pressed and the lower Court’s rea- 
soning for holding the application to be 
within time appears to bo sound. One other 
IKiint has been argued by the learned Advo- 
cate-General with which it is necessary to 
deal. It is said that no revision lies here 
since s. 25 (3) of the Act gives a right of 
applying for revision to the Deputy Com- 
missioner and not to any other aggrieved 



16G Nagpur Lalsa Motisa Shop v. Bhagwant Ramji (Puranik J.) 


party. I do not think tboro is any force in 
this contention. Sub. section (3) appears to 
be merely an enabling provision so as to 
remove any doubt whether the Deputy 
'Commissioner, as an outsider to the litiga- 
tion, could apply for revision. If the Legis- 
lature had intended to reserve a right of 
revision to the Deputy Commissioner alone 
nothing could have been easier than to say 
that the decision of the appellate Court 
under sub-s. (2) would be final and no revi- 
sion would lie therefrom except for the 
Deputy Commissioner in the event of his 
application under sub-s. ( 2 ) being rejected. 

It follows that the lower Court’s order 
setting aside the decree is illegal and must 
itself be set aside. The application of the 
Deputy Commissioner is accordingly re- 
jected. Costs of this application and of tbe 
application to the Court below will he paid 
by Madan Singh. I allow Rs.soas counsel’s 
fee in this Court. 

G.N./r.k. Application allowed. 


(28) A. I. R. 1941 Nagpur 166 

Pi ranik j. 

Lalsa Motisa Shop, Ellichfiur 

Plaintiff — Applicant 
v. 

Bhagwant llamji Naik Kanao •and 

<^thers— -Defendants —Non. applicants. 

Civil Misc. Case No.'65 of 1940. Decided on 27tb 
March 1940. for revision of order of First Addl. 
Dist. Judge. Akola, l)f. 20th November 1939. 

(a) Civil P. C. (1908), O. 1. R. 10 — Some oi 
defendants in suit discharged by separate order 

Judgment and decree against defendant on 
record not adjudicating upon discharged defen- 
dants liability— Appeal against decree— Plaintiff 
cannot raise contention of discharged defen- 
dants' liability. 

Somojof the defend.ants to the suit wore dis- 
charged by a separate order. The judgment and 
decree of the Court did not contain any adiudica- 
tion regarding the liability of the discharged defen- 
dants. The decree in the suit passed against the 
dolondant on record adiudic.ated questions as be- 
tween him and the plaintiff ; 

Held that the plaintiff could not. in an appo.'il 

contention regarding 

19Sft Na! d>8cbarged defendants : A I R 

1988 Nag 283, Ttel. on. (p ig6 0 2; P 1G7 C IJ 

(b) Civil P C. (1908). O. 1 , R. 10. S. 2(2) — 

^°<^‘*charglng defendant on 
ground that plaint disclosed no cause of action 
ag^nst hirn— Order being decree is appealable. 

Wbem tbe name of a defendant is struck out 
under 0, 1, R. lO on the ground that the plaint 
not disclose any cause of action against him 
the order operates as a decree and is appeatablo ait 
such : A I R 1919 Mad 871; AIR 1931 All 888- 
A I R1930 Nag 122 and A 1 R 1088 Nag 238 Rel 

Nag 75. Not foil. [p 107 C 11 
B. Pendhartcar and A, V. Khare ^ 

for Applicant. 


Order. — This is an application for revi- 
sion against an order passed by the lower 
Court on 20tb November 1939 discharging 
defendants 2 to 9 from the suit. In the ap! 
plication for revision counsel for the appli- 
cant prayed that this Court may be pleased 
to sot aside the finding and tbe order of 
discharge and to send the case back for fur. 
ther trial and for passing if possible a decree 
against tbe defendantsandit wasalso prayed 
in the alternative that assuming that no 
ro\isioD lay this petition might be accepted 
by way of appeal and justice be done to the 
plaintiff as prayed. This led the office of 
this Court to see as to whether an applica. 
tion for revision lay or it should be treated 
as an appeal. The application was also ac- 
companied by a copy of the judgment and 
decree. That judgment showed that after 
discharging defendants 2 to 9 from the array 
of the defendants the Court proceeded to 
decide the case against the defendant against 
whom the suit was tenable and decreed the 
claim against him. The office note suggests 
that as a decree has been passed in the case 
it is open to the applicant to agitate the 
Question regarding the discharge of the 
other defendants in an appeal which can be 
Clod by !iim against tbe decree that has 
been passed and in that view it was siig- 
gostod that the revision application that has 
been filed was not tenable. The office also 
waute<l a decision from the Court as to 
whether this application should be treated 
as a revision or au appeal. If it is treated as 
an appeal, tbe office is of opinion, that it is 
not properly stamped. Counsel for the ap- 
pliwot urged before mo as this is an appU- 
cation against an order discharging the 
defendants tbe order must be treated as ono 
passed under o. i, R. lo, and as no appeal is 
provided for such an order an application 
for revision is tenable. Ifo relied upon air 
192C Nag 7.7* and 29 ALL 325^ and some other 
All India Reporter cases in support of his 
contention. 

I think it proper to decide first the quo9-| 
tion as to whether the oHice is right in] 
stating that the question that is being raised' 
in the application could lie raised by thoj 
applicant in an appeal against the decree, 
that has boon passed against defendant l.j 
I think this is not correct. The judgment 
and decree of the Court below do not con- 
^in any adjudication regarding the liability 

1. (’26) 13 AIR 1926 Nag 76: 89 I 0 331, Shankor 
Rao V. Ragbuoatbrao. 

2. (’07) 29 All 926 : 1907 AWN 68, Raghubans 
Purl V. Jyotis Swanipa. 
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of defendants 2 to 9 who were discharged 
by a separate order passed by the Court. 
The decree in the case which has been 
actually drawn up is a decree which can be 
said to bo adjudicating the questions as 
between the plaintifiF on the one hand and 
defendant i on the other only. In an appeal 
from such a decree it was not possible for 
the plaintiff applicant to have raised the 
contention regarding the liabilities of defeu- 
dants 2 to 9. Bose J. in A I R 1938 Nag 233' 
has very clearly shown that such a question 
could not have been raised in an appeal 
against such a decree which adjudicated the 
rights of defendant 1 only. 

This leaves me to decide as to whether 
the present application for revision should 
be registered as an application for revision 
or as a memorandum of appeal. This in its 
turn depends u{>on tlie cutistruction of the 
order which has l)een passed. It may be an 
order under O. 1 , R. 10 , Civil P. C., but 1 
find from the body of the order that the 
Court ordered the discharge of defendants 2 
to 9 from the case as there was no cause of 
action against them and the Court has given 
its reasons for coming to the conclusion as 
to how there was no cause of action against 
those defendants. Such an adjudication will 
fall within the definition of a decree as 
given in 8 . 2 ( >), Civil P.C. That is a formal 
expression of an adjudication which so far 
as regards the Court expressing it conclu- 
sively determines the rights of the parties 
with regard to all or any of the matters in 
controversy in the suit. As it is a decree it 
has to bo appealed against if it is intended 
:to be challenged. In Mulla's Civil Proce- 
|dur6 Code, p. 477, this point is made clear 
land it is stated that where the name of a 
defendant is struck out under O. i, R. lO, 
iGivil P. C., on the ground that the plaint 
'does not disclose any cause of action against 
'him, the order operates as a decree and is 
appealable as such. Cases relied on are 12 
Mad 210* and 53 ALL 4CC.‘ The Judicial 
Cotnmissiouer s Court, Nagpur, also has 
taken a similar view in 2(j N L R 24*’ and 
Hose J. in A I R 1938 Nag 293=* had followed 
2(i N L R 24" iu preference to A I R 192G Nag 
t-i. I am of opinion that this application 

Nag 233: 176 I C 33, Chelan- 
i. 8. Gupta, 

Mad 871 : 49 I C 835: 42 Mad 
>9, Rama Rao v. The Raja of 

Ail 333 : 131 I C 548 : .53 All 
1. Sber Ali v. Jagmobau Ram. 
30 Nag 122 ; 127 I C 887 ; 20 
V. Jairam. 



for revision must be treated as a memoran- 
dum of appeal and should be laid before the 
Division Bench for further decision regard- 
ing court-feo and other matters. 

G.N./r.K. Order accordingly. 
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Vivian Bosb J. 


Bill Janhi \v‘o Albas Ali Musalman — 

Applicant 


V. 


Abbas Ali Fateh Ali Musabnan — 

Kon-applica)it. 
Civil Rovii. No. 71 of I'JiO, Necided on 27tb 
November 1940, to revise order of Addl. iJist, 
Judge, Amraoti, D/- 26th November 1939. 

(a) Mahomedan law -- Dower — Wife’s in- 
terest in deferred dower is vested interest. 

The interest of the wife in deferred dower is a 
vested and not a contingent one. It is not liable to 
bo displaced by the b.'ippcning of any event not 
oven her own death lecausc her heirs can claim 
Ibo money if she dies ; .A I R 1930 All .580 and 
A I R 1919 Lab 139, Dissent. [P ICS C 1} 

•(b) Provincial Insolvency Act (1920), S. 9 
(1) (b) — Husband's liability for deferred dower 
is debt. 

liusbaud’g liability under Mabumedau law for 
deferred dower is a debt within tho moaniug of 
S. 9(l)(b) and therefore can bo basis foriusolvoncy 
petition. (P 169 C 1) 

<7. Tl. Mudliollcar — for Applicant. 
li. T. Amlet:ar — for Non-applicant. 

Order. — The applicant to this revision 
is the wife of the nou-applicant. She applied 
in the lower Court to have her husband 
declared an insolvent on the ground that ho 
owes her Us. 586.1-0 for her dower and that 
bo is fraudulently disposing of bis immov- 
able property in order to defraud her of 
her claim. Tho dower is deferred and both 
the lower Courts hold that it does not con- 
stitute a "debt” within the moaning of sec- 
tion 9 (l) (b). Provincial Insolvency Act, 
because deferred dower is not payable till 
death or divorce neither of which has 
occurred. Only two cases touch the question 
directly. They are 52 ALL 5)’^* and 50 1 C 
774.* In both, the ground of decision is that 
as deferred dower is not payable till death 
or divorce it is not possible to place a pre- 
sent value on tho debt, and the latter deci- 
sion adds that if the wife dies without 
leaving any heirs it may never be claimable 
at all. I am unable with respect to assent 
to either of these reasons. The interest of 

1. (*30)17 AIR1930 All 580:123 IC 754:52 All 560 
1030 A L J 1038, Sugbra Bibi v. Gaya Prasiid. 

2. (*19) 6 A I R 1919 Lab 139 : 60 I C 774 : 21 
P L R 1919, Mirza Ali v. Qadari Kbauam, 
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itb© wife is a vested and not a contingent 
one. It is not liable to be displaced by the 
happening of any event, not even her own 
death because her heirs can claim the money 
if she dies : see Tyabji’s Muhammadan Law, 
Kdn. 3, p. 176. The difference between vested 
and contingent remainders in English law 
will neatly illustrate the point. If land is 
granted to A for life, remainder to B for life. 
B’s estate is vested oven though if B dies 
before A, it will never come into possession. 
But if land is granted to A, a bachelor for 
life, and after his death to B’s eldest son, the 
remainder to the eldest son is contingent 
because A may never have a son. 

In my opinion the wife’s interest is a 
vested one. And as to the other reason 
given, namely that the wife may die with- 
out heirs, that is a contingency which is 
likely to happen in the case of every future 
interest, whether it be vested or contingent, 
whether a loan or a mortgage or a promis. 
sory note or any other kind of liability pay. 
able at a future date. In point of fact the 
Provincial Insolvency Act contemplates 
contingent liabilities. Section .?4 ( 2 ) speaks 
of “all debts and liabilities, present or future, 
certain or contingent.’’ What we have to 
construe here are the words used in s.o (i) 
(b). Provincial Insolvency Act : "the debt is 
a liquidated sum payable either immediately 
or at some certain future time.’’ There is, 
in my opinion, no doubt that a debt of this 
kind is a liquidated sum. We know its ex- 
tent and we know that the sum will not 
vary whether it is paid today or 20 or 50 
years hence. There is no question of inter- 
est and no question of discount. All we have 
to consider therefore is what do the words 
at some certain future time’’ mean. In 50 
Mad 396^ at p. 401 Odgers J. considered, 
though he did not decide the point, that 
they probably meant ’’any time in the future 
I ® capable of being ascertained,’’ and 
I think with respect that he is right. In my 
opinion the key to the meaning of these 
words IS to be found in S3.34 and 15 of the 
Act, and the decisions which interpret them 
or similar words in other Acts. I think 
these sections should all be read together 
and be construed as a whole. It would be 
ndioidous to hold that a debt, the defeat- 
mg of which could form the foundation of 
an application for adjudication, could never, 
theless not bo proved and discharged after 
adjodic ation; and it would bo equally ab. 

A I R 1927 MaTlsa ; 99 I 0 636 : 60 
M I. , 680, V»V.Ur.„.. A,,., 


surd to hold that a debt which is capable of 
being proved cannot be used as a foundation 
for a bankruptcy petition. 

The principle has, I think, been settled by 
the House of Lords in (1838) 13 A C ssi.* In 
that case one Fothergill was the assignee of 
a lease which was to continue in force for 
fifty years and was still in force in 1883 
when the acts which gave rise to the action 
were committed. The lease contained a 
covenant by which Fothergill was bound to 
deliver up the demised premises at the end 
of the term “well and sufficiently repaired.’’ 
This covenant was broken in the year 1883 . 
The lessors thereupon sued Fothergill for 
damages. They were met with the defence 
that in the interval Fothergill had been 
declared a bankrupt and had been duly 
discharged in 1875 eight years before the 
breach, that this was a “debt’’ provable in 
bankruptcy even though the breach was 
nob committed till eight years after dis- 
charge, and, as the lessors had not put in a 
claim they were dobarred from suing. This 
defenco succeodel. It was argued before 
their Lordsbiiv>« that it was impossible to 
regard the problematical breach of a cove- 
nant at an unknown future date as a debt 
which would be proved, but their Lordships 
hold otherwise. It was argued that it was 
impossible for any man to say whether the 
covenant would over bo broken at all, or if 
it was, whether it would be broken by 
Fothergill, for ho in turn might have 
assigned to another. It was also argued that 
it would be impossible to foresee ye.ii's be- 
fore the event the extent of tho damage 
oven if it could be assumed that a broach 
would bo likely. But dodo of this prevailed. 
Their Lordships pointed oub that the object 
of t)ie bankruptcy laws was to discharge tho 
bankrupt os far as ix>8sible "from ovory 
possible liability”. Lord Macnaghtou quot- 
ing Mellisb L. J. said : 

It is quito plain that tho object of these soctioos 
is that the bankrupt ehall bo absolutely reliovod 
from any liability under any contract lie has over 
entered into. 

Ho also said : 

Tbo liability of tho bankrupt under n coutract 
howovec oxtroDie tho diOiculty of valuini; that 
liability may bo must be deomod to bo a debt pro- 
vable in bankruptcy, and tboroforo a debt from 
which tho bankrupt is released by tbo order of 
dUobargo. 

And again, 

the Act soema to treat ovory liability, nrisiDg from 
contract, wh ich may result in payment of money 

4. (1888) 18 A 0 861 : 68 L J Q B 44:89 L T 273 : 

37 W R 177 : 68 J P 80,Oeorffe Hardy v. Richard 
Fothergill. 



of being estimated. 

Their Lordships pointed out that annui- 
ties are i)rovable in bankruptcy, and in 
15 Lah 9^ a claim for maintenance was held 
to be provable. In the realm of insurance 
the risk of a life and the duration of a 
voyage are computed every day by actuaries 
and others. In the House of Lords' case 
cited above, Lord Macnaghten said, dealing 

with the question at issue there: 

I cauuot tbiok that u person of practical ex- 
perience in dealing with leasehold property would 
have auy great diOiculty io making a fair estimate 
of the value of such a liability when bo was once 
mado acquainted with the circumstances of tbi.' 
particular case. Nor do I think that tho Court 
would set aside as a matter of course an estimate 
founded on reasonable probability and practical 
experience. 

.•\Dd ho concluded: 

I cannot see that there would be any groat difli- 
cully in valuing the liability for tho purpose of tho 
Act of 18C9, or, in other words, in assessing the 
amount of compenaition which, under all the cir. 
eumstaoces of tho case, ought to bo paid for the 
privilege of having tho liability cancelled altogether. 

1 cannot soo that there is any greater 
diiliculty here. All that has to bo estimated 
is the probable duration of tho husband’s 
life and the chances of his divorcing his 
wife. Section 45 provides a moans of dis- 
counting dividends in respect of debts which 
are not payable at the date of the adjudica- 
tion. They are to bo treated as payable ioj. 
jnodiately ("presoutly" as tho Act says) 
and a rebate of interest is deducted from 
tho dividend computed from tho date of 
tho declaration of the dividend to the date 
when tho debt would bo payable. Tliisdate 
in a case like the present would have to be 
estimated along the linos suggested by the 
House of Lords — estimated as for example 
an insurance company would estimate the 
matter if it were called uix>n to do so. In 
my opinion, tho husband’s liability is a 

debt" within tho meaning of s. 9 (i) (b) 
and I hold consequently that the application 
lies. The order of the iowerCourt issetasido 
and the case is sent back to that Court for 
ilisiwsal according to law. The costs of this 
revision will abide the event. Counsel’s fee 
for tho applicant ns. 10 and of the non- 
applicant Rs. ifi, 

iJ.s./n.K. Revision allowed. 

^ : 149 I c 693 : 15 

Lah 9 : 36 P L R 460. Mt. Champa v. Official 

Rec4*ivor, Karachi, 
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Stone C. J. 

Bhaijirathibai wlo Baboo Kedarnalh — 

Defendant — Appellant 

V. 

Seth Eambaran Janhiram Siinar — 

Plaintiff — Respondent. 

Appe<il No. 314 of 1037. Decided on 5tb Octobor 
1939, from appallato (ieczCQ of Kxtra Addl, Dist. 
Judge, Jubbulpore, I)/- Ibth March 1937, 

Limitation Act (1908). Art. 116— Sale void ab 
initio against rightful owner — Vendee put in 
possession by vendor but dispossessed by right* 
ful owner — Suit for damages by vendee ior 
breach of covenant for title and quiet enjoyment 
contained in sale deed— Limitation runs Iroiir 
date of dispossession — Vendee held entitled to 
rely on covenant in sale deed and claim in^ 
demnity. 

When a sale is void ab initio us against the 
rightful owner and the vondoe has been j)Ut inpo.^- 
session of the property by tho vendor tho liniita* 
tion to claim damaged for broach of coven aut of 
title aud quiet enjoymoDt contained in the sale 
deed runs from tho date of dispossession of the 
vendee by tho rightful owner under Art. 110: AIR 
1932 Nag 5 (F B), BcL on. [P 170 C 2) 

Altec the vendor who had no title to the property 
Kold bad put tho veodou in possession, tho rightful 
owner instituted a suit against the vendee for pos« 
session and injunction restraining him from carry- 
iug on building work on the site alleged to have 
kieen purchased by him from his vendor. The suit 
was decreed. Ad appeal therefrom by the veudee 
was however dismissed and the defective title of his 
vendor declared by tho appellate Court, The decree 
also directed him to deliver possession to tho 
rightful owner. The vendee subsequently sued the 
vendor on the basis of a covenant contained in tho 
sale deed to the following elloct: "If cither tho 
entire or a part of the property sold passes out of 
your possession owing to any point of law, I will 
be rOdpoDsible for payment of tho entire considora* 
tion, together with damages and costs": 

Held that having lost possession owing to the 
Court having passed a decree, whether right or 
wrong, for possession against him founded upon bis 
vendor's defective title, the vendee was entitled to 
rely on the clause in the :>ale deed and claim iu> 
demnity, and that the clause of action for damages 
accrued at the date of dispossession. [V 171 C 1, 2] 

Held further that tho vendee would not be en- 
titled to claim indemnity if the other case was in 
any wav a collusive or fraudulent arrangement be- 
tween tho patties to it in order to get a Court to 
pass a decree unjustified by the facts to tho detri- 
ment of the vendee. The fact that the vendee in 
the former suit appealed once only while he could 
have appealed twice did not show that the other 
case was a collusive one. [P 171 C 2] 

-V. B. Kinhhcde and A. R. KuViarni — 

for Appellant, 

J/« 72, Bohde and K. C, Jain — for Respondent. 

Judgment, — This is a (lefendant's appeal 
from a decree passed in a suit brought by 
the purchaser of a certain property parti- 
cularized in the sale deed, Ex. r-5. Broadly 
speakiog the property is a site together with 
a dilapidated house thereon which appears 
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or money *8 worth, as capable, at least prime facie 
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to have subsequently been removed by the 
plaintiff who built a house on the site. The 
claim wag for a variety of things some of 
which have been disallowed, and no point 
arises with regard to them: indeed, no point 
arises with regard to any of these items. 
Before me two points have been raised : 
( 1 ) relating to limitation, (- 2 ) relating to the 
legal effect of a notification made under s. 203, 
Land Revenue Act. The plaintiff's claim is 
founded fundamentally upon a covenant 
contained in the above mentioned sale deed 
to the following effect : 

If either the entire or a part of the property sold 
passcf^ out of your possession owing to auy point of 
Taw, I will le responsible for payment of the entire 
consideration, together with damages and costs. 

The date of the sale was l.’ith March 1920. 
In 1929 the malguzar of the village In which 
the site was situate sued the purchaser, the 
present plaintiff, for possession and for an 
injunction to stop him carrying on the work 
of constructing the house above mentioned 
which ho was then engaged upon. The re- 
suit of that case was that the malgu/ar 
obtained a decree ordering the present plain- 
tiff to deliver possession. Appeal was taken 
from that judgment to the District .Judge, 
and in the result the judgment was upheld 
and the decree for possession confirmed. It 
should be added that the decree for posses- 
sion included an order directing the present 
plaintiff, the then defendant, to remove the 
structure on the site within four months. 
That decree was dated .'ith September 1930 , 
and it was confirmed on appeal on llth De- 
cember 1930. ThereuixjD. in point of fact, the 
then defendant did not put the malgu/ar in 
possession but negotiated for a purchase of 
the site, and succeeded in bis negotiations 
with the result that he purchased it from 
the malguzar on 23rd October 1931. Now he 
sues the defendant under the abovemen- 
tioned covenant in the earlier sale deed; and 
the question is: Is be entitled to recover? 
This is a second appeal, and only points of 
law can be taken. The two points of law 
above mentioned are taken. The first of these 
I shall now deal with, that is the one relat- 
ing to limitation. 

The argument runs as follows: Assuming 
that the findings in the earlier case between 
the malguzar and the purchaser, the pro- 
sent plaintiff, are accepted as correct it 
means that at all material times the defen. 
dant had no title: because the Court granted 
the earlier decree it did on the ground that 
in 1917 the present defendanb-vendor had 
abandoned the site and accordingly the 


tnalguzar thereupon obtained possession and 
title. Therefore, when this sale was con- 
eluded in 1926 the defendant had no title 
and the sale was void. Therefore, no rights 
were created, and the plaintiff's cause of 
action arose at the date of the sale: and 
in respect of that proposition 28 N L R sB 
at p. 42 is relied upon. That is concerned 
with two cases, (1874) L R 0 Ex 99* and 
(1901) 2 ch D 825.^ The learned Judge states 
as follows : 

In the first mentioned case the plaintifi founded 
his action on the breach of a covenant for title as 
well as that for quiet enjoyment, but his case as 
to the breach of the covenant for quiet enjoyment 
having failed on technical grounds, it rested solely 
on the breach of the covenant for title, Baron 
Bramwell held that the breach of the covenant for 
title was not a continuing breach since “the cove- 
nant remains broken indeed but broken once for 
all." As the vendor was found to have no title to 
convey on the date of the conveyance, the breach 
of the covenant for title was held to have occurred 
on that date. From the ob.sorvations made by 
Baron Bramwell in the course of bis judgment 
viz., "of course, the statute of limitation would 
apply to any breach of covenant for quiet enjoy, 
meet which took place twenty years before suit" 
it is evident that if tbo action bad been rightly 
laid as to tbo bre.ach of tbo covenant for quiet 
possession, Baron Bramwell would indeed have 
treated tbo claim as being within time. In (1901) 

2 Cb D 825,^ tbo claim (or damages was founded on 
the broach of tbo covenant for title only. It is 
apparent that those authorities have no direct 
Iwaring on a case in which damages are claimed on 
tbo basis of the breach of the covenant for quiet 
enjoyment, viz., disturbance of possession. 

Accordingly io that case ib was held : 

When the sale is void ab initio as against the' 
rightful owner and the vendee has been put inpos. 
session of the property by the vendor thelimitation 
to claim damages for braach of covenant of title 
contained in a registered deed under Art. 116, 
Limitation Act, rune from the date of dispossession 
of tbo vendee by the rightful owner. , 

Here the cause of action is stated in the 
claim to havo arisen on llth December 1980 
when the plaintiff’s appeal in the earlier 
suit was dismissed and the defective title of 
the defendant declared by the appellate 

Court. Earlier it bad been pub thus : 

.... the malguzar . . . assorted bor right ovor tbo 
said plots and filed a civil suit against the plaintiff 
. . . and the plaintiff contested the same but ulti- 
mately it was held by judgment and decree dated 
5th ^ptembor 1980 that tbo present defendant 
hod no right to sell the plot to the plaintlil and 
that the plot belonged to tbo malguzar and tbo 
plaintiff was ordered to vacate tbo plot. 

So far there is not a word said about the 
fundame ntal covenanb above mentioned, bi^ 

1. (’82) 19 AIR i932"N‘ag"6 : 136 1 C 225 28 
N L R 31 (P B), Kashirao v. ^abu. 

2. (1874) L R 9 Ex 99 : 43 L J Ex 57 : 30 L T 
898 : 22 W R 647, Spoor v. Greou. 

3. (1901) 2 Cb D 825 ; 70 L J Oh 822 ; 85 L TOO: 
60 W R 237, Turner v. Moon. 
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in the plaintiff’s rejoinder there is this 
allegation : 

the defondant uadertook to guaranteo bis 

perfect title aud iodomoify the plaintiO against 
dispossession by whomsoever, then only the plaiu- 
tiQ agreed to purchase the property. 

And again, lie quotes the following words 
from the sale deed : 

If either the entire or a part of the property 
sold passes out of your possession owing to any 
point of la%v, I will be responsible tor the payment 
of the entire consideration or damages and costs. 

And then lie alleges : " On the face of such 
statements the defendant cannot shirk his 
liability to indemnify the plaintiff." In other 
words, the plaintiff is ploading, very inele- 
gantly it is true, two causes of action : (l) 
breach of the covenant of title, {-') breach 
of an express covenant of quiet enjoyment. 
He is pleading quite clearly that liis cause 
of action arises when there is a breach of 
the second covenant, that is to say, when 
the decree of the lower appellate Court is 
passed with the result that he is directed 
to deliver possession to the inalgu^ar. It 
seems to me therefore that even on the 
authority in 2*; n L R 31* tliis is a case 
whore one is concerned not with covenant 
(or title only but with covenant for title 
and for ijuiet onjoynient and that the cause 
of action dates from the date of disposses- 
sion. I am therefore of the opinion that 
tho limitation imint fails. 

Tlio second point raised is as to tlio legal 
offoeb of a notification issued under S. 203, 
fjiind l^evonue Act. Tlio date of that noti- 
fication is :3rd March 19-2S. The previous 
case went the way it did against the pre- 
sent plaintiff and in favour of the rnalguzar 
largely owing to certain admissions made 
by the present plaintiff in that suit which 
had the effect of persuading the Court that 
already in 1017 tho present defendant. ven- 
dor to the knowledge of the present plain- 
tiff. purchaser had lost title by abandonment 
and therefore the inalguzar bod gained title. 
It is said that that was an impossible result 
for a Court to arrive at in view of the effect 
of the wording of this notification which 
affected all suits then pending and directed 
tho Court to treat the owners of sites situatorl 
us this was as {Mrsons having a heritable 
and transferable title. Therefore it is said 
that in that case the vendor (present defon- 
dant) should have been hold to have had in 
mo a transfer-able title. But as the lower 
apiiollato Court has irointed out that notifi. 
cation could nob possibly affect the position 
in 1917, 11 years before it was issued. If it 
could, it could equally affect tho position in 
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1917, cure an imuienso range of cases of 
abandonment, and cause titles to be affected 
for an indefinite number of years past. 

Quite apart from all that, in my opinion, 
what one is concerned with here is the (act 
that as a result of that previous litigation 
the present plaintiff has in fact lost in the 
eye of the law possession. It is true ho has 
in point of fact acquired it by purchase, but 
that is neither hero nor there. Whether, 
that judgment is right or wrong it would 
make no difference, lie has in fact lost pos- 
session. Having lost ixissession owing to a' 
Court having passed a decree for possession 
against him founded upon liis vendor’s do- 
fective title, as that Court thouglit, ho is, 
in my opinion, entitled to roly on tho 
clause in tlie sale deed above <iuotod and 
claim indemnity. This of course would not 
bo so if that other case was in any way a 
collusive or fraudulent arrangomenb be- 
tween tho parties to it in order to get a 
Court to iKiss a decree unjustified by the' 
facts to the detriment of tho present defen- 
dant; an<l it has been distinctly argued that 
there is some such llavour about tho case, 
for it is said that the present plaintiff, the 
then defendant, lost that case largely because 
of his own false admissions and furthor that 
lie was not very active in defending that 
case. It is said tliab he appealed once only 
while he could have appealed twice; had ho 
appealed twice ho might have won it. In 
my opinion tliat does not go to show that 
the other case was a collusive one. On tho 
contrary the present plaintiff was in a very 
awkward jiosition. He had started to build 
a house at tho time of that case, and the 
loss of that case was a serious matter for 
him because it resulted in his being ordered 
to pull tho house down, an order that he 
got out of only by re-buying tho site at a 
figure within a hundred rupees of what he 
had given to the present defendant. In those 
circumstances, in my opinion, the two points 
of law argued fail. The appeal is dismissed 
with costs. 

(i.N./U.K. Appeal dismissed. 
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Kaji Abdul Majid Shah — Applicant 

v. 

Mohammad Saheb Azizuddin and others 

— Opposite Party. 

Criminai Bovu. No. 93 of 1939, DecidoJ on 
Septombor 1939, for revision of order of Add). Sess. 
Judge, Wardba, D/- 17tb Jaiiuar)- 1939. 
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(a) Criminal P. C. (1898), S. 145 — Person 
complaining about being forcibly ousted from 
possession by other side and asking for attach- 
ment of property and for appointment of re- 
ceiver — Facts are sufficientto invest Court with 
jurisdiction to proceed under S. 145. 

When a person comes forward and complains 
about being forcibly ousted from possession by the 
other side and asks for attachment of the propertv 
and for the appointment of a receiver and asks for 
action to bo taken under S. 145 (which relates to 
land alone), there can be no reasonable doubt that 
DC is settiDg forth all tbo necessary facts to invest 
the Court with jurisdiction to proceed under Sec- 
tioD 145. Q jT 

(b) Criminal P. C. (1898), Ss. 145 and 147 
Dispute regarding right to receive offerings at 
certain shrine depending upon right to sit in 
particular spot — Order can be made either under 
S. 145 or under S. 147. 


Where a dispute regarding the right to receive 
the offerings at a shrine centres around and depends 
upon the right to sit in a particular spot the dis- 
pute relates either to the possession of the land or 
to Its use. Hence an order can Le made under 

^ ^ 1^38 Mad 537. lUl. on; 37 
Cal 5i8, Dissent.; AIR 1927 Nag 333. JCrpL.and 
Dxiting. fp 274 q 21 

/7»doj/atun<iJi — for Applicant. 

J/. Adhihari •— for Opposite Party. 

Order. — This is an extraordinary case in 
which both Bides have totally abandoned 
the positions which they had adopted in tbo 
first Court and eacli has now taken uj) tho 
ixisition of his opponent in that Court. Tho 
question at issue is whether tho trial Court 
had jurisdiction to make an order under 
S. IJj, or in tho alternative under s. 147, 
Criminal P . C. That of course dojiends upon 
whether the dispute relates to land or to 
the user of land. The iiosition which tho 
applicant before mo adopted in tho first 
Court was that ho was in possession and 
that party No. 2, tho non-applicants here, 
were interfering with that right to posses- 
sion. This is strenuously denied in this 

Court and it is alleged that party no. i, tho 
applicant here, never referred to the ques. 
tion of possession at all. All ho asked for 
was that Government as guardian of the 
I^ace, and custodian of law and order, 
should make suitable arrangements for tho 
collection of offerings made by pilgrims at 
a certain shnne and for their distribution 
betwwn the parties. He contends that the 
dispute relates exclusively to the offerincs 
and has nothing whatever to do with the 
question of possession. This is exactly the 
position which had been taken up by the 
0 |p»ite party, party No. 2 . in the first Court. 
That party now abandons that position and 
eUtes that the matter does not relate ex 
clnsively to the right to receive the offer! 

bound up with the 
question of possession. What I have there! 


Saheb (Vivian Bose J.) 

fore to determine is whether any question 
about the right to possession of this shrine 
is involved in this case. 

The proceeding started with the applies, 
tion of party No. 1, dated 24th February 
1938. In it he stated that ho was tho land, 
lord of the village in which the shrine is 
^tuate and the manager of the shrine. 
Then he stated that though he had been 
m possession of the shrine for a long time 
lio feared the men on the other side and 
that therefore in order to avoid disputes he 
filed a civil suit against them in the year 
1929. In that suit the Court of appeal de. 
cided that the applicant was not the sole 
wahiwatdar and had not the sole right to 
tho income of the shrine. Then he conti. 
nued after stating that during the pendency 
of the suit a receiver had been appointed. 

After the suit was decided tho applicaot took 
possession of tbe shrino iu tho year 1933 and since 
then he has boon in peaceful possessioo of the 
shrino and its management. Soon after the deci- 
i;'®" Of fbe High Court which took place on 16th 
. larch 1937 the party arrayed against the appli. 
caot wanted to take forcible possession of tbo 
shnoe. 

rho applicant then continued with other 
allegations and concluded by asking that a 
receiver be appointed by tlio Court to 
manage tbe shrino and make collections from 
tho pilgrims and keep them in deposit until 
tho sharers were able to get tbe dispute 
about their shares determined. Then in a 
later application, dated 3l8t January 1933, the 
applicant stated that tho receiver who had 
been appointed in the civil suit had ceased 
to function and therefore the question again 
arose about tho right to make tbo collec- 
tions from the pilgrims and to manage tho 
shrino generally, and tho application con- 
tinued : 

The nou.npplic.int and big son and relati\Y>3, the 
applicants learn, are now conspiring to cro.itc 
somehow further trouble and oust tho applicants 
by force from the Pahad and Darga, 

They therefore asked tho Magistrate to 
take action and "maintain tho applicants in 
their rights." Then followed a third state- 
ment made on 25th February 19.39 on solemn 
aflQrmatiou. There he asks that action bo 
taken under 8. M5, Criminal P. C., and that 
the Darga be immediately placed under 
attachment and a receiver appointed. Tho 
question is whether those various applioa- 
tions deal with the right to possession or 
not. In order to understand that it is necos- 
tory to obtain a clear picture of tho manner 
in which the collections from tho pilgrims 

made. Tbe applicant describes that in 
his evidence as vdtness l for his party. Ho 
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states there that "there is a gadi on the 
Darga and Abdul Majid has the right to sit 
on it alone." It is explained hero that the 
person who sits on this gadi is tho one 
who receives the offerings from the various 
pilgrims. Therefore, it is clear that the best 
and perhaps the only feasible method of 
determining who is in possession of the 
shrine is by seeing who has been receiving 
these offerings and that, as I understand 
it, is tlie attitude adopted by the learned 
trying Magistrate. But to continue with the 
applicant’s evidence: he stated later on in 
his evidence : 

From 2nd or 3rd May 1937, Abdul Majid's 
pobsession has boon taken over by force by party 
No. 2. From 3rd May 1937 till tho date on which 
this application was presentod, I have (;ot docu- 
incntary evidenco to prove that Abdul Majid had 
possession. 

Reading all these applications and the 
evidence together, it is reasonably plain 
that though the main dispute between tho 
parties relates to tho income derived from 
tho otYerings made by tho various pilgrims 
who visit the shrine, it is inextricably 
bound up with the question of possession. 
It is impossible to separate the one from 
tho other so far as the dispute now before 
rno is concerned. Of course as an abstract 
proiX)sition of law, it is quite clear that one 
person may be entitled to sit on the gadi 
and thus receive the offerings while others 
are interested only in their subsequent dis. 
tributioD. In that sense tlio two questions 
are separate, but tho criminal Courts acting 
under S. ns are not interested in the latter 
of these two positions. All they have to see 
is which one of the two parties before them 
is really in possession. Therefore when a 
person comes forward and complains about 
being forcibly ousted from possession by the 
other side and asks for attachment of the 
property and for tho appointment of a recei- 
ver and asks for action to bo taken under 
8.14.^ (which relates to land alone), there 
■Win. m my opinion, be no reasonable doubt 
that ho IS setting forth all the necessary 
facts to invest tho Court with jurisdiction 
to proceed under 8.145. Acting on these 
various applications and the statement made 
on atlirmation the learned Magistrate issued 
a prehmmap' order on 25th February 1938. 
The order 19 not very clear because what 
tho learned Magistrate states is "that a dis- 
puto likely to cause a broach of tho peace 
wncerning tho shares in the income" exists 
between the two parties before him. If that 
was all, I am clear that he would have had 


no right to proceed under S. 145, but ho 
continues : 

1 direct tho said Abdul Majid on one side and 

Mobnmmad Sahib .and othors on tho other to 

put iu written statements of their respective claim.s 
as respects the fact of actual possession of tho said 
Darga. 

This last sentence makes it clear that what 
the learned Magistrate was investigating 
was the fact of possession and since in this 
case the dispute about the shares or rather 
the right to receive the income is i noxtricably 
bound up with that possession, tho order 
read as a whole relates to tho dispute be- 
tween the parties regardiug the possession 
of the land. Of the rulings cited by tlio 
learned counsel for tho applicant party No. i, 
37 Cal 57R,^ related exclusively to the riglit 
to worship in a particular shrine and not to 
the use of the land. But tho learned Judges 
went on to state at page : 

It may be that it is impOKsiblo to perform tho 
duties of a piijari without entering upon the land 
on which the temple is built. Hut it is tho worship 
which is disputed and not tho use of tho land. 

Tlioy tlieroforo came to the conclusion 
that in such a case action could not be taken 
under S. 145. Tliis view however is dissented 
from in a decision of tho Madras Iligh Court 
which is to be found in A l II 1938 Mad 537' 
at page 538. The learned Judge who decided 
that case states : 

It seems to mo that where tho dispute is regard- 
ing ii right which is inseparably connected with 
the use of any land or building, it must bo regarded 
as being within the purview of S. 147. It may bo 
that tho dispute in actual fact may have more to 
do^vith what a man does in tho temple after enter- 
ing into it and uot so much with his actual entry 
into tho temple; nevertheless where the right re- 
garding which a dispute exists is one which is 
inseparably connected with the right to enter a 
building and cannot bo dissociated from it tho dis- 
pute cannot bo said to bo not one regarding an 
alleged right of user of the building. 

With those remarks I agree and respect, 
fully dissent from the interpretation given 
in the Calcutta ruling. Another Calcutta 
case was also relied on, namely 38 cal 3S7,'‘ 
but that merely states that 
an order made under 8. 145 declaring a party en- 
titled to the actual possession of a temple and its 
oOerings is intra vires as to tho temple, but not as 
to the offerings. 

That in my opinion is unexceptionable. 
The only relevance of tlie offerings in this 
case is to determine who is in possession of 
tho land. Tho Courts under S. 145 can clearly 

1. CIO) 37 ’Cal 578’:"6l~C 18Tri2 C~L T 22: 14 
C W N 611, Ouiram Ghosal v. Lai Behari Das. 

2. ('36) 2.'i AIR 1938 Mad 587 : 176 I C 127 : 39 
CrLJ 705: (1938) 1 M L J 817, Velappa v. Rama- 
stvamu 

3. (’ll) 38 Cal 887 : 9 I C G : 13 C L J 446 : ic 
C W N 574, Ram Sarao v, Bagbu Nandan Gir, 
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not determine who has the right to receive 
these offerings. Then there is the Madras 
case, 29 Mad 237* at jwge 23.S which merely 
states that the real point in question there 
made it clear that 

a (iisputo as to the right to use a uiosquo between 
persons claiming to be entitled to officiate as Kazi 
therein is a dispute coming withinS. 147, Criminal 
I’roccduro Code. 

As regards the ruling in 23 n L r fol. 
lowing the Calcutta cases just cited the 
learned Additional .Judicial Commissioner 
had before him a case in which the dispute 
related exclusively to the right to receive a 
share of the income. It had nothing to do 
with the right to possession of tho temple 
nor yet with the right to enter into the 
temple, worship there and receive the offer, 
ings at that spot. It appears to have been 
conceded that the offerings in that case were 
taken by tho Raja of Mandhata and that 
the dispute centred around the manner in 
which those offerings were to bo distributed 
after receipt. Therefore, that decision has 
nothing to do with the facts in this case. 
The objection taken is a very teclmical one. 
It is clear that the parties aro anything but 
desirablecharacters— they had broken heads 
on previous occasions— and it is eminently 
desirable that a broad and common sense 
view should be taken and that the action of 
the authorities called upon to deal in a sum. 
mary way with a situation likely to lead to 
a breach of the peace be upheld if that is 
at all possible. As I liave said when one 
views the various applications made by tho 
applicant and his evidence in a broad and 
common sense way it is quite clear that 
though the main dispute is as regards the 
right to receive the offerings it centres 
around and depends upon the right to sit in 
a particular spot and that relates either to 
mu 1^9®8sioo of the Und or to its use. 
Therefore the order whether regarded as one 
made under s. 145 or under s. 147 is right. 

11 he application is dismissed. 

d.s./r.k. _ A pplicatio n ditmissed. 

"kider’ ^ 

5, {'27) 14 A* I R 1927 Nag 388 : 103 I 0 41*» • oa 
N L K 84 : 28 C, L J 087, Bobh4ri„gh v Tb v 
kur Hakhta^ar Singh. ^ 
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y. 

Firm Shrikishan-Radhakishan. 

First Appeal No. 88 of 1937, Decided od 8i 
^nuary 1941, from decree of 8ub-Judire Fir 
Olasi, Kbaodwa, D/* 27th February 1937, * 


Specific Relief Act (1877), S. 42-Consequen- 
tial relief — Fraud — A to defraud his creditors 
transferring his property to £ — No third party 
defrauded —A can sue for mere declaration that 
property is his without claiming sale deed to be 
declared nominal and ineffective. 

Where A to defraud his creditors transfers his 
property to U, A can sue for a mere declaration 
that the property belongs to him without claiming 
the relief that tho sale deed bo declared nominal 
and ineffective before any third party has been de. 

frauded:35Cal 551 (PC),/i’jpf.n«d£r/.cn.[P I75C 1 ] 

P. A. liutira — for Appellant. 

A*. P. Tar,\ and W. P. Puranxl! — 

for Respondents 1 , and 1 to 3, respectively. 

Judgment. — The plaintiff in this case 
seeks a declaratiou that he is the owner of 
certain properties. .\ preliminary issue was 
framed in the following terms : 

Whether plaintiS is entitled to the relief of 
declaration which ho seeks in this suit without 
claiming a relief that the sale deed executed by him 
in favour of defendants 2 and 3 l-e declared nomi. 
ita] and ineScctivc 

On that preliminary issue the learned 
•Judge has dismissed the suit. In our opinion 
ho was wrong in so doing. In so saying we 
must not he taken as indicating in any way 
that this suit lias any merits whatever nor 
must we ho taken as indicating that on the 
merits it must obviously bo dismissed. We 
have not gone into the merits. Wo Imve 
merely noted that it is founded in fraud 
and our conclusion is based entirely on 
the observations of their Lordships of the j 
Privy Council in 35 Cal .751* which deci- 
sion retjuiros to be carefully understood in 
order that this case may be properly ap- 
proached when it comes to the merits and 
in order that the present i>oint can he fully 
understood. Their Lordships wore there 
concerned with a contest hetwoon A and B. 

\ started as the owner of certain property 
which property he colourably purported to 
transfer to B. That colourable transaction 
was admittedly a fraudulent one for the 
purpose of defrauding the creditors of A. 

Their Lordships bad to consider B’s argu- 
ment that because tho whole transaction 
woe rooted in fraud therefore the maxim in 
pari delicto potior eat condifio possedentis 
applied. They came to the conclusion tba' 
that maxim did not apply if a retraced his 
steps and sought to get the property back 
before any third party had been defrauded. 

If their Lordships’ observations at pp> 618 
and 550 are carefnlly examined, it will be seen 
that they are giving a a locua panitenlicA 
during which he can get rid of the effects 

1. (’0^ 86"oS"661 ; 36 I ATsTia 0"W N~562T7 
0 L J 638 : 4 L B R 36C (P C), rcthcrporm.»l 
Chetty V. Manlaody Sorvai. 
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of his fraud and that they are limiting that 
to circumstances during which the transac- 
tion remains unreal. Once it has any real 
content then their Lordships clearly indi- 
cate that it cannot be treated as a nullity 
because ex bypotbesi if it has a real content 
it is not a nullity. They indicate that it 
has a real content if the position of third 
parties is thereby affected. 

While the transaction is in the unreal 
state it may be regarded as nothing. No- 
thing passes ; nothing is done ; the whole 
thing is colourable and it begins and remains 
a mere matter of talk. There is no transfer, 
there is nothing to set aside and the pro- 
perty stays where it was. So viewed, obvi- 
ously one is not concerned with a transfer 
passing title from A to B making B, it may 
be, the legal owner, trustee for A, or any- 
thing of that sort : one is not concerned 
therefore with a transfer which divests A 
and which requires a re-transfer before A 
can be re-invested. One is just concerned 
with a sham which has no elToct at all. 
This however is assuming that a can re- 
trace his steps. He can retrace his steps 
while the transaction is still merely a 
colourable transaction and remains unreal. 
It remains unreal as long as no third party 
is affected. Once a third party is affected, it 
becomes something other than unreal. Once 
that stage is reached, neither a nor B can say 
that the transaction is imaginary, colour- 
able, or void. That being the state of the 
case, it is not necessary for a to seek a decla- 
'ration setting aside the transaction. There 
jis nothing to set aside. What a has got 
|to ask for, as ho has asked for hero, is a 
declaration that the property is his. In order 
|to get that declaration he has got to prove 
that he has retraced bis steps in time. For 
that he has got to establish that the unreal 
^nature of this transaction has never ceased. 
That will be the problem that he will be 
faced with when it comes to the merits in 
this case. The case will now go down for 
disposal on the merits. Costs hitherto in- 
curred and of this appeal to abide the event. 
. G.N./R.K. Case remanded. 
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Shambai wlo Jiwanlal Dube and 
another — Accused. 

Criminal Revn. No. 490 ol 1940, Decided 
Slat January 1941, to revieo order of Magist 
Pint Claaa, Amraoll, D/. 23rd July 1940 


(a) Criminal P. C. (1898), S. 488 — Mere 
casual residence is not sufficient to give juris- 
diction. 

Tbo general rule is that au application under 
S« 488 can only be entertained at tbo place where 
husband and wile last resided together, and this 
rule has been modified to the extent that it is possi- 
ble for a husband to have more than ono rosidenco 
for the purpose of S. 488. ^lero casual residence in 
a place for temporary purposo with no intention of 
remaining is not residence so as to attract jurisdic- 
tion under S, 488, [P 175 C 2; P 17C C 1] 

Whore therefore the bu:>baud in order to marry 
a second wife visits a place where bo docs not 
reside nor has ever resided and his wUo also 
comes to the same place to which she also is a 
stranger and files an application under 8. iBS, tbo 
Magistrate at that place has no jurisdiction to 
award maintenance under S. 488: AIR 192C Ondh 
268, i^^I. on ; A I R 1939 Cal 833, A 1 K 

1918 Cal 785, Not followed. [P 176 0 2] 

(b) Criminal P. C. (1898), S. 488 — Husband 
offering to keep wife with him — Wife cannot be 
allowed maintenance. 

A Magistrate cannot allow maintenance to the 
wife when the husband baa offered to keep his wife 
with him oven if the wife refuses to go with him 
on tbo alleged ground of ilMreatmcnt which has 
not been cstabli.sbed, [P 17G C 2] 

lit he Gxt^la — for Applicant. 

Ge Gt'Kayu — for Accused. 

Order. — This is a reforence by the Ses- 
sions Judge, Amraoti, recommonding that 
an order granting maintenance to Mb. Sham- 
bai passed against her husband should be 
sot aside on the ground that the Court had 
no jurisdiction to entertain tho application 
and also on other grounds. Jiwanlal and 
Shambai last lived together at Kharagpur 
in Bengal where Jiwanlal is employed by 
the Bengal Nagpur Railway. They had lived 
there for some years and they ceased to 
live together at least three years ago when 
Shambai returned to her native place in the 
United Provinces. In August last Jiwanlal 
wont to Amraoti for the purpose of taking 
a second wife. While ho was there for the 
celebration of the wedding, Shambai arrived 
from the United Provinces and presented 
her application. Tho Magistrate at Amraoti 
entertained tho application on the ground 
that both parties had resided at Amraoti 
for a month or so although there is no evi- 
dence as to the time when either party 
arrived. Admittedly, the marriage took placo 
on 7th July and the application was 61ed on 
the 13tb. There is no evidence os to the date 
of Jiwanlal’s arrival at Amraoti, and Sham- 
bai stated that she had stayed with him 
there for about a fortnight. 

The general rule is that an application 
can only be entertained at the place where 
husband and wife last resided together, and 
this rule baa been modified to the extent 
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that it has been held possible for a husband 
to have more than one residence for the 
purpose of S. 1 S 8 . But, on a perusal of all the 
jantborities, I can find no warrant for the 
proposition, with one exception, that a casual 
visit is to be taken as residence for the pur. 
pose of granting jurisdiction. It has been 
held that if the husband and wife go to a 
place for a couple of months, the husband 
returning at times to his main residence but 
going back to the temporary one, this is 
sufficient to confer jurisdiction. But the pro- 
position enunciated by Stuart C. J. in A I li 
1926 Oudb 268.' that casual residence in a 
place for temporary purpose witli nointon. 
tion of remaining is not residence so as to 
attract jurisdiction has, so far as lam aware, 
inever been disputed and has been consis- 
jtently quoted with approval. This is not one 
of the class of cases where the parties have 
no permanent abode and whore temporary 
residence, for however short a period, has 
been held to attract jurisdiction. 

Two cases have been cited by the learned 
counsel for Mt. Shambai. In one of these, 
1 L R (1939) 1 Cal 34.V Edgley J. held in 
view of the words "resides or is” in sub-s. (s) 
of S. 4S3 that an application could bo made 
where the opposite party had his place of 
business, although not his actual residence 
within the jurisdiction of the Magistrate to 
whom the application was made. There the 
opposite party resided within the jurisdic- 
tion of the Police Magistrate of Alipore but 
his place of business was within the juris, 
diction of the Chief Presidency Magistrate. 
That case can have no application to the 
facts before me. The other case is 21 c w N 
872.^ There it was held that although the 
husband was a permanent resident of Dar- 
jeeling bis visits to Calcutta on business, 
extending to some six weeks and renewed 
after an interval of a week for apparently 
further six weeks, would confer jurisdiction 
on the Calcutta Magistrate in whose Court 
the application was made. In view of the 
long list of authorities to the contrary 
of which the most pertinent to the present 
facts is the decision of Stuart C, J. in 
AIR 1926 oudh 269,' I am unable with the 
great est resp ect to follow this isolated deci. 

1. (’26) 13 A I R 1926 Oadh 268: 95 I C 696 : 27 
Cr L J 820: 1 Lack 843: 3 O W N 231, Mt.Ram. 
dei V. JbuDDi Lai. 

2. (’39) 20 A I R 1939 Cal 838 : 181 I C 898 • 40 
Cr L J 698 : I L R (1989) 1 Cal 846, Indu Bala 
Labi T, Satebid Prasad. 

3. (’18) 6 A I R 1918 Cal 785 : 40 I C 706 • 18 
Cr L J 706 : 21 C W N 872, Mrs. F. H. Jolly y 
St. John William Jolly. 


sion and in any case it appears that the 
husband there concerned was in the habit 
of paying business visits to Calcutta from 
Darjeeling, and Calcutta was a place where 
in the words of Edgley J. in ILR (1939) 1 Cal 
345' he could easily be found. In the case 
before me. if Mt. Shambai bad bona fides 
for demanding maintenance from her bus- 
band, she could have done so at Kharagpur 
at any time within the previous three years. 
Instead of this she takes advantage of her 
husband's visit to Amraoti to get married, 
in a place where he does not reside and has 
never resided and to which she too is a 
stranger, and calls evidence of witnesses of 
that place who can obviously have no know- 
ledge of the circumstances on which her 
claim to maintenance is based. It is clearly 
improper that there should be jurisdiction 
to hear the application and to decide it in 
such circumstances. If anything further 
was needed to show tiiat the husband did 
not reside in Amraoti and had no intention 
of remaining there, it is to be found in the 
conduct of the wife in obtaining the issue 
of process before process. fee was paid, pre- 
sumably by inducing tlie clerk responsible 
to act irregularly, and although the appli- 
cation was bled on 13th July, the stamp on 
it was purchased on 4th July, before her 
husband’s wedding had taken place. Such 
undue precipitancy is clearly indicative of 
her knowledge that her husband was not 
resident in Amraoti and had no intention of 
remaining there beyond the time necessary 
to complete bis marriage. 

L-'^part from this, the JIagistrate had no 
I reason whatever to allow maintenance when 
the husband had offered to keep his wife 
with him. In her application she stated 
that she was perfectly prepared to live with 
him in spite of the fact that she had alleged 
beating in the past. No evidence to substan. 
tiate this allegation of beating was brought, 
and yet when the husband made the offer, 
she repudiated it, saying that she did not 
want to go with him as he had already 
given her trouble and would give bor a lot 
more. This is entirely at variance with her 
application. On these grounds as well as on 
the ground that the Court had no jurisdic. 
tion the order is set aside. 

g.n./r.k. Application allowed. 
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Sitayam Shrawan Koshti— Plaintiff — 

Applicant 

V. 

Bajya Parnya Bhoi — Defendant — 

If on -Applicant. 
Civil Revu. No. 171 of 1940, Decided on 20tb 
November 1910. to revise decree of Sub-Judge, 
Second Class, Katol, D/- 16th January 1940. 

(a) Usurious Loans Act (10 oi 1918 as amen- 
ded by Act 11 of 1934). S. 3 — Court has power 
to act suo motu. 

Under the Act ae amended locally, the Court has 
power to act suo motu even though the plea as to 
re.opening of transaction is not raised by way of 
defence. If interest payable and in fact charged Is 
oxcosslve within the meaning of S. 3 (2) of the Act 
it entitles the Court to review the transaction. 

(P 177 0 2) 

(b) Pleading — Repayment — Proof of — Re- 
payment pleaded not specifically denied and 
admitted in pleading — Repayment should be 
taken to be proved. 

Where it is only pouible to teach the sum named 
by the plaintiff in the suit if credit is given for the 
repayment pleaded by the defeudaiit the Court is 
justified in acting on that admission, especially 
whou the plaintiff does not specifically deny the 
payment pleaded. (R 177 C 2] 

(c) C. P. Money-lenders Act (13 of 1934 as 
amended from time to lime), S. 2 (v)— Regular 
course of buainesa— Isolated act of money-lend- 
ing is not money-lending in regular course of 
business. 

Isolated act of money-lending is an act of busi- 
neas, but not necessarily an act done in the regular 
course of business. Consequeolly, the Act does not 
apply to such a Citse. The Act only applies to 
money-lenders and therefore before it can be ap- 
plied it must bo shown by the person soeking to 
apply it and seeking to take advantage of its pro- 
visions that the plaintiff is a money-lender. 

[P 177 0 2; P 178 Cl) 

(d) C. P. -Reduction of Interest Act (32 of 
1936) — Applicability — Act in force during suit 
on loan but repealed before judgment in suit — 
Court in its judgment cannot resort to provi- 
sions of Act. 

The original loan was advanced long before the 
Act came into force. The Act was in foroe when the 
suit was in progress but was repealed before the 
lower Court gave its judgment : 

Iltld that the Act contained a prohibition which 
prevented persons from recovering more than a 
certain rate of interest between certaia date speci- 
fiod in the Act. Consequently before a Court could 
net under the ptoviaions of the Act, It must bo in 
force. It was not In force at the date of the judg- 
ment of the lower Court and oonsequeutly the 
lower Court was wrong in resorting to its provi- 
sloos. (p 176 G 1) 

(e) C. P. Money-lenders Act (13 of 1934) — 
Burden of proof. 

The Act only applies tomoney-londersand there- 
fore before it can bo applied It mast bo shown by 
the porsoD seeking to apply ft and seeking to take 
advantage of iU provisions that the plaintiff is a 
money-lender, [p 170 c 1 ) 

It. S. KholkuU — for Applicant. 

A. Jj. Ilalwt — for Non-Applleant. 
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Order. — The first question which arises 
in this revision is whether the lower Court 
was right in ro-opening the transaction on 
which the suit is founded. The suit is based 
on a promissory note dated 20th December 
193C, which in turn is based on a bond of 
28th June 1933. If tiio transaction can be 
re-opened then the further question arises 
whether a repayment of Rs. 55 has been 
proved. The lower Court Ims evidently re- 
opened the transaction although it has not 
stated why. In my opinion the learned 
Judge had a right, and indeed was bound to 
do so, under the Usurious Loans Act as am- 
ended locally. Section 3 states that “ whore, 
in any suit to which this Act applies, whe- 
ther heard ex parte or otherwise, the Court 
has reason to believe, etc.” That means 
clearly that the Court has power to act suoj 
motu oven though the plea is not raised by 
way of defence. The interest which accord- 
ing to the statement of the plaintill was 
payable and which was in fact charged on 
the bond was 2 per cent, compound and is 
also the interest on the promissory note in 
suit. That is excessive within the meaning 
of s.3(2), Usurious Loans Act, and entitles 
the Court to review the transaction. 

That brings me to the next point, viii., 
whether the repayment pleaded of Rs. 55 
has been proved. No evidence has been 
taken in the case, and the lower Court has 
proceeded upon the pleadings. The plaintifl 
stated that be did not remember whether 
any payment had been made towards the 
previous bond, also that the amount stated 
in the promissory note was reached by cal- 
culating interest on the sum duo on the 
bond at 2 per cent, compound. The lower 
Court made a calculation, and it is only pos- 
sible to reach the sum named in the pro- 
missory note if credit is given for the 
repayment of Rs. 55 which has been plead- 
ed. In the circumstancos the lower Court 
was justified iu acting on that admission, 
especially when it is borne in mind that the 
plaintiff did not specifically deny the pay- 
ment pleaded. The lower Court has also dis- 
allowed interest uuder the Money-lenders 
Act. There is no proof that the plaintiff is a 
"money. lender”. The definition of "money- 
lender" given in the Act is "a person who, 
in the regular course of business, advances 
a loan." There is no proof here that the 
loan was advanced in the regular course of 
business. The word "regular” shows that 
the plaiutiff must have been in the habit of 
advancing loans to persons as a matter of 
regular^lraisess. If only an isolated act of 
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money-lendine is shown to the Court it is 
impossible to state that that constitutes a 
'regular course of business. It is an act of 
business, but not necessarily an act done in 
the regular courseof business. Consequently, 
the lower Court was wrong in applying this 
Act. 

It was argued that the burden is on the 
plaintiff to prove that he is not a money- 
lender. That however is incorrect. The Act 
only applies to money-lenders and therefore 
before it can be applied it must bo shown 
|by the person seeking to apply it and seek- 
ing to take advantage of its provisions that 
the plaintiff is a money-lender. Interest will 
therefore have to be allowed. As however 
the transaction was rightly re-opened this 
Court is left with a discretion as to the 
amount of interest which should be allow, 
ed. The Money-lenders Act indicates that 
18 per cent, simple is a fair rate of interest 
on an unsecured loan. Interest will conse- 
quently be calculated at that rate upto the 
date of suit, and allowance will be given for 
the repayment of Rs. 55. The other repay- 
ment of R 3.21 which was pleaded has al- 
ready been rejected. The next question is 
whether the lower Court was right in ap- 
plying the Reduction of Interest Act. The 
original loan was advanced long before the 
Act came into force, and consequently no 
question of vested interests arises. In fact, if 
anybody has vested interests which has 
been affected it is the plaintiff because on 
the date when he lent his money there was 
no thought in any one's mind that his inte- 
rest would be arbitrarily reduced by the 
Legislature. The Act was however in force 
when the suit was in progress but was re- 
pealed before the lower Court gave its judg- 
ment. The .\ct contains a prohibition. It 
prevents persons from recovering more than 
a certain rate of interest between certain 
dates specified in the Act. If the prphibition 
is withdrawn it is clear that the original 
rights of the parties revive, and the Courts 
cannot enforce the prohibition which is 
withdrawn. Consequently before a Court 
wn act under the provisions of the Act, that 
is to say, before it can enforce the prohibi- 
tion contained therein the Act must be in 
force. It was not in force at the date of the 
judgment of the lower Court and conse- 
quently the lower Court was wrong in 
resorting to its provisions. The learned 
counsel for the defendant argues that as the 
plaintiff only claimed 6 per cent, in the 
plaint that is all be is entitled to. That is 
not correct. Six per cent, is claimed on the 


assumption that the transaction would not 
be re-opened. The claim in the plaint is for 
Rs. 58-13-0. According to the decision here it 
comes to only Rs. 38-8-0. The decree will ac- 
cordingly be modified. Costs here and in the 
lower Court will be proportionate to success 
and failure. From date of suit to the date 
of this decree I allow interest at 4 per cent, 
per annum simple. 

N.k./r.k. Application partly allowed, 
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Seth Thakurdas Gordhandas Gujrathi 
Mod — Applicant 

v. 

Dagdulal Banchoddas Gangarade and 
ariother — Defendants — 

Mon -Applicants. 

CitjI Rcvn. Applns. Noe. 792 of 1939 and 125 
of 1940, Decid^ 00 14th Novomber 1940, to 
revise order of Sab.Jadgo, Sooond Class, Khandwa. 
D/- 4th October 1939. 

• Civil P. C. (1908), S. 151, O. 22, R. 1 and 

0. 1, R. 10 (2) — Scope — Inherent powers of 
Court — Real owner can apply to join as party 
to suit instituted by benamidar alter benamidar's 
death cither under S. 151 orunder 0. 1, R. 10(2). 

Provision of O. 22, R. 1 enures not only in 
favour of the legal representative but also in favour 
of any other person other than the legal ropreeen* 
tativo. Even If the legal representative does not 
apply, the snit docs not abate and if it is still alive 
the real owner can apply to be jolDed as a party to 
a snit instituted by the bonamidar after the bwa. 
xnidar's death cither under 0. 1. R. 10 (9) or under 
8.151 of tfaeCodo at any stage provided no injustice 
or incoDveoionco is oaused to the other side and 
provided the same suit is oontiouod and different 
cause of action and diSeront pleas are not sot np. 
The mere fact that an enquiry indopendont of and 
difloront from the original suit has first to be made 
does not moan that the suit is converted into one 
of a diOoront character ; A I R 1930 Mad 221, 
Diuenl.-, AIR 1918 P C 140, Bel. on; A I R 1929- 
Mad 2C8; 22 Cal 92 and A I R 1924 Lah 46, Ref. 

(P 178 C 2; P 179 0 1, 2) 

R. K. Rao — for Applicant. 

R. S. Dabir — for Non.AppIicants. 

Order. — This order will govern Civil 
Revision No. 792/39 and civil Revn. No. 125/40. 
Dealing with the former, the first question 
is whether the real owner can apply to be 
joined as a party to a suit instituted by the 
beuamidar after the bonamidar 's death. The 
lower CJourt relying on A I R 1930 Mad 221* 
holds that he cannot. With due respect to 
the Madras learned Judge I am of opinion 
that that is wrong. Their Lordships of the 
Privy Council have decided ic4GCal5GC^at p. 
676 that it is open to the real owner to apply 

1. ('80) 17 AIR 1980 Mod 221 : 122 I O 176 : 68 

M Zi J 67, DoraiswamI v. Chidambaram. 

2. ('18) 6 AIR 1918 PC 140 : 49 10 1 : 46 Oal 666 

40 I A 1 (P 0), Oor Narayan v. Shoolal Singh. 


1941 

to be joined in the action brought by the be- 
namidar. In view of that pronouncement it 
is clear that the real owner has a right to be 
joined, and as he has that right it is clear 
that there must be some provision in the 
law somewhere which entitles him to^be se 
joined. In my opinion, the provision is to be 
found either in 0. 1, R. 10 (2) or in S. 161, 
Civil P. C. In A I R 1929 Mad 2G8* at p. 270 
the real owner was allowed to be joined. 
The learned Madras Judges applied o. i, 

R. 10. But in any case whatever the proper 
order may be it is clear from the decision 
of the Privy Council that the real owner 
has a right to be joined. 

The next question is at what stage he can 
apply to be joined. In my opinion it is clear 
that he can be joined at any stage provid^ 
the suit brought by the benamidar is still 
alive and provided of course no injustice or 
inconvenience is caused to the other side. 

It is possible that the application might be 
refused if it is made at a very late stage and 
there is contest between the benamidar and 
the real owner or if the latter sets up a new 
case. He cannot of course be allow^ to do 
that. In this case the person who is said to 
have been the benamidar died on 9th Decem- 
ber 1938 and the application by the present 
applicant was made on 18th February 1939. 
At that date the suit had not abated; it was 
still alive. Order 22, R. l states that the 
death of a plaintiff shall not cause the suit 
to abate if the right to sue survives. The 
right to sue clearly survived in this case 
and therefore the suit did not abate. It not 
having been abated the real owner was 
entitled to apply to be joined. It is argued 
however that this provision is one which 
enures in favour of the legal representative 
and not of any other person. If the legal 
representative does not choose to apply, 
then, it is argued the suit abates. That in 
my opinion is not so. The order deals with 
the case in which the right to sue survives 
and it states that if the right to sue survives 
the suit does not abate. After that it is only 
the Limitation Act which causes the suit to 
abate if the application for substitution is 
not made within the time prescribed. If the 
suit does not abate and if it is still alive, 
then the real owner can, in my opinion, 
apply to be joined and once be is joined he 
can continue the suit. But as I have said 
he must t^ntinue the same suit and cannot 
set up a different cause of action or different 
pleas. lUs argued that the mere fact that 

3. (’29) 16 AIR 1929 Mad 268 : 116 I 0 SloTw 
M L J 866, Pitchayya t. Rattamma. 
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he is setting up a title in himself here 
changes the cause of action and converts 
the suit into one of a different character. 
That again is not so. The question whether 
he is the real owner is an independent one 
and his right to be joined depends upon 
whether he is the real owner or not. 
It is just as independent as whether a 
person is a legal representative or not. For 
that of course an enquiry has to be made 
and if the decision is that he is the legal 
representative (or the real owner in this 
case), then he is entitled to be joined and 
once be is joined, then the original suit con- 
tinues. The fact that an enquiry indepen- 
dent of and different from the original suit 
has first to be made does not mean that the 
suit is converted into one of a different 
character. I need not in the circumstances 
dilate upon 22 Cal 92* and 4 Lah 72® because 
all they decide is that a new cause of action 
cannot be imported into the suit, and with 
that of course I agree. 

It is pertinent to observe in this case that 
the legal representatives here do not wish 
to proceed with the suit and that they do 
not oppose the application of the applicant 
to be joined and proceed with the suit. The 
legal representatives appeared and filed an 
application to that effect. The learned coun. 
sel for the defendants non-applicants denies 
that the applicant is the real owner. There, 
fore unless this matter has already been 
enquired into and decided by the first Court 
an enquiry will be necessary in the same 
manner as an enquiry is necessary when a 
party applies to be joined as the legal re- 
presentative and the other side denies that 
he is the legal representative. The mere fact 
that those who are said to be the legal re- 
presentatives do not oppose the application 
does not conclude the matter. The applica- 
tion for revision is consequently allowed and 
the order of the lower Court is set aside. If 
no enquiry has been made as to whether the 
applicant is the real owner that enquiry will 
now be made by the lower Court. If it has 
bean made and the conclusion is that the 
applicant is the real owner, then he will be 
joined and will be allowed to continue the 
suit. The costa of this revision will abide the 
result. That is to say, if in the result the 
applicant is found to be the real owner and 
is joined, the costs of this revision will be 
paid by the non-applicants. If, on the other 

4. ('93) 22 Cal 92, Sham Cband Oiri v. Bbayaram 
Panday. 

5. (’24) 11 AIR 1924 Lab 45 : 74 I 0 146 : 4 Lab 
72, Qbuli V. fiawao. 
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hand, he fails, then he will pay the con- 
applicants their costs of this revision. Conn- 
sel’s fee for the applicant Rs. 35 and for the 
non-applicants R3.30. Civil Revision No. 125/40 
arises out of the same matter. An appeal was 
filed against the order of the lower Court to 
the District Judge, Nimar. This was filed 
by way of abundant caution and both sides 
are agreed that the appellate Court had no 
jurisdiction to entertain the appeal because 
no appeal lay. Consequently the order of 
the appellate Court dismissing the appeal 
on the ground that the real owner cannot 
apply to be joined is set aside. The appeal 
was dismissed there without notice to the 
other side and so no question of costs arose. 
There will be no order as to costs in this 
revision either. 

N.K./r.k. Application allowed. 
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Vivian Bose .1. 

Vilayatali Khan and another 

Plaintiffs 2 and H — Applicants 
v. 

.V/. Khairnnnissa wlo Mohammad 
Server, Plaintiff 1 and others. Defen. 
dants — Non-applicants. 

Misc. Civil Case No. 12G of 1040. Decided on 
13th November 1340. to revi.to order of First Sub- 
Judge, Second Class, Amt.ioti. D/- G-10-1039. 

Civil P. C. (1908), S. 2 and 0. 23, R. l_Suit 
by three plaintiifs — Plaintiifs 2 and 3 deriving 
title from plaintiff I _ Plaintiff I withdrawing 
suit — Court dismissing whole suit as with- 
drawn by plaintiff 1 — Decision is on merits and 
not simply under O. 23, R. 1 and is appealable 
— No revision lies — Mere absence of formal 
drawing up of decree does not invest High 
Court with jurisdiction to interfere in revision. 


The decision that as soon as plaintiff 1 with- 
draws or compromiseR or abandons the suit, the 
other plaintiffs who derive title from her cannot 
succeed Is a decision on the merits and is not 
rimply an order permitting withdrawal under 
0. 23, R. 1. Suoh decision amounts to a decree 
within the moaning of S. 2 of the Code and is 
ap^lable and hence no revision lies against such 
a decision, and the mere fact that no appeal can 
be a ed until thedecree is formally drawn upwould 
not nvest HIgh Court with jurisdiction to inter, 
fore in revision ; 27 Cal 362; A I R 1922 Lah 267 
and A I R 1928 Mad 496, Diiling,', 8 N L R 92 
and AIR 1930 Nag 122, Rtf. [p igp c 2; 

S. R. ilangrulkar — for Applicants. ' ^ 

R.N. Padhye, il. R. Bobde and At. Y. Shareef 
_ for Non.appUcanIs 8. 4, 5 and 9; l;and 2 
G, 7, 11 and 12, retpeetlvoly. ' 

Order. — The real question tore is whe. 
ther an appeal lies or nob. If an appeal lies 
it is clear that I have no jurisdiction to 
entertain this revision. In my opinion, an 
appeal lies. The facts are as follows ; Plain- 


tiff 1 made certain dispositions of property 
in favour of some of the defendants on I6bh 
March 1931. In or about January 1989*9he 
regretted her action and wanted to institute 
a suit for setting aside these alienations. It 
appears that she had not enough money to 
conduct the suit and so entered into an 
agreement with plaintiffs 2 and 3 under 
which they were to advance Rs.soo towards 
the cost of her litigation and to obtain a 
ono-fourth share in some of the fields in 
dispute. The agreement having been entered 
into all tho three plaintiffs instituted the 
suit out of which these proceedings arise. 
After tho suit bad been instituted, plain, 
tiff 1 came to an understanding with the 
defendants, changed her mind and stated 
that she desired to withdraw the suit un- 
conditionally. Tho lower Court thereupon 
hold that plaintiffs 2 and 3 had only pur. 
chased a contingent interest in the property 
and that if plaintiff i could not succeed in 
the suit and it was clear according to the 
learned Judge that she could not once she 
has stated that she did not wish to proceed 
and desired to withdraw, then plaintiffs 2 
and 3 had no case and consequently it dis- 
missed the suit as withdrawn by plaintiff l. 
Tho question is whether this dismissal 
amounts to a decree within the meaning of 
s. 2 , Civil P. C. If it does, it is appealable. 
Tho argument before me has proceeded upon 
the construction of 0. 23, R. i, Civil P. 0. 
That order is not very happily worded but 
the meaning is clear. If the plaintiff seek- 
ing to withdraw is the sole plaintiff, then 
no question of permission avisos unless the 
plaintiff wants to bring a fresh suit on the 
same cause of action. If she does not, then she 
is entitled to withdraw whether the Court 
likes it or not and whether tho other side 
likes it or not. The penalty for withdrawal 
18 that no fresh suit ties on the same cause 
of action. When, however, tho plaintiff seek- 
ing withdrawal is not the solo plaintiff, 
then she cannot withdraw unless tho others 
consent. In that case permission is required 
and what tho Court has to determine is 
whether the others have consented to it or 
not. In tho present case, the plaintiff who 
wanted to withdraw was nob the sole plain- 
tiff. Tho other plaintiffs had nob consented 
and therefore clearly the plaintiff could nob 
withdraw from the suit and the lower Court 
had no power to allow her to do so. Bub in 
nay opinion the lower Court has not done 
that. What the lower Court states is that 
as soon as plaintiff i withdraws or compro- 
mises or abandons the suit, the other plain- 
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jtiffa v:ho derive title from her cannot 
'sncceed. 'Whether that is a right view of 
W or not is a matter with which I am not 
Iconcerned. The point is that in iny opinion 
jthe lower Court has decided this case on 
the merits and has not simply passed an 
^order permitting withdrawal under 0. 23. 
'Rule 1. 

It is argued, however, that the lower 
Court has clearly stated that the suit is dis- 
missed not because in its opinion it cannot 
succeed on the merits but because it has 
been withdrawn by plaintiff 1. That in my 
opinion is not a true construction of the 
order. When read as a whole, as I have 
said, the lower Court considers that once 
plaintiff 1 abandons the claim, the others 
have no right of suit and therefore the sen- 
tence in which the learned Judge states that 
the suit is dismissed as withdrawn means 
that it is dismissed because plaintiff l has 
chosen to withdraw by which he means be- 
cause plaintiff 1 has chosen to abandon the 
claim, and therefore the others have no 
right of suit. That as 1 say is a decision on 
the merits. As regards the rulings cited 
27 cal 8C2* and AIR 1922 Lah 267* have no 
application here because they deal with 
cases which* were withdrawn with liberty 
to file a fresh suit, and the decision there is 
that an order allowing this is not a decree 
within the meaning of 8. 2. In A I R 1928 
Mad 496* the suit proceeded and there was 
no order of dismissal. The matter was enter, 
tained as a revision but the question whe- 
ther an appeal lay or not was not decided 
and therefore that ruling also does not 
assist us here. The real difficulty which the 
learned counsel for the applicants has found 
here is that no decree has been drawn up 
and be has consequently found himself in 
a dilemma. According to 6 M L R 92* no appeal 
can be filed until a decree has been drawn 
up. Therefore according to the learned coun- 
sel no appeal lies. That in my opinion is 
not correct. An appeal clearly lies whenever 
the decision amounts to a decree within the 
meaning of 8. 2. It may be that no appeal 
can be filed until the decree is formally 
drawn up but that would not invest this 
■Court with jurisdiction to interfere in revi- 
leion. The proper course, if that is really the 
law, would be to apply to the first Court to 

1. (1900) 27 Cal 362 ; 4 C W N 41, Abdul HoBseio 
V. Kali 8abu. 

2. (’22) 0 A I R 1022 Lah 267 : 66 I C 719, Sant 
Ram V. Mt* Sabib Kuar# 

3. CaS) 16 A I R 1928 Mad 496 ; 100 I C 404 : 66 
M li J 120, Kaojonda Cbcttiar y. NallakaruppaDi 

4 . (*12) 6 N L B 92 : 16 I C 986, Mabu v, KiaDen* 
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draw up its decree and then, if that Court 
refuses to do so apply either in revision, or 
in api>eal, treating the order as a decree. 
That, however, is a matter which I do not 
decide because according to 26 N L R 24* it 
is not necessary for the party aggrieved to 
wait until a decree is drawn up, and the 
order or judgment itself can be treated as 
a decree within the meaning of 3. 2 and an 
appeal can be filed. Again I do not decide 
whether this is right or wrong. All I decide 
is that the matter is appealable and there- 
fore no revision lies. Whether all this would 
afford the applicants ground for asking for 
extension of time under S. 5, Limitation Act, 
is a matter which the Court before whom 
the appeal is brought will have to decide. 

I say nothing about it. 

As an appeal lies the application is re- 
turned for presentation to the proper Court. 
The costs of this revision will be paid by 
the applicants, that is to say, by plaintiffs 2 
and 3. There will, however, be only one set 
of costs as plaintiff 1 and the defendants 
have joined hands and now have the same 
interests. Counsel’s fee Rupees 75. This will 
be divided between the three sets of non- 
applicants in the proportion of one-third 
each, that is to say, each set will get Rs. 25. 

N.K./R.K. Applicatioyi returned. _ 

5. (’30) 17 a1 R 1930 Nag 122 : 127 I C 8S7 ; 26 
N L R 24, Punjaji v. Jaitam. 
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Stone C. J. and 'Vivian Bose J. 

Shri Mahadecji through Pitain Mata- 
bhik — Plaintiff — Appellant 

v. 

Baldeo Prasad Mahadeo Prasad and 
others — Defendants — Bespondents. 

First Appeal No. 21 of 1936, Decided on 31st 
Januar 7 1940, from decree of Addl. Sub-Judge, 
First Class, Jubbulpote, D/- 5th November 1935. 

(a) Adverse possession — Person entering into 
possession in fiduciary character — He must 
prove open assertion oi hostile title to prove 
that his possession had become adverse. 

Where a person has entered into possession in a 
fiduciary character it would be necessary for him 
to allege and prove an open assertion of a hostile 
title in order to show that the character of his 
possession, from that point on bad changed. 

[P 184 C 2] 

(b) Limitation Act (1908), S. 10. Explanation 
— Section 10 does not apply to mere custodian 
or manager of property handed over to him for 
safe custody by legal or de facto manager. 

Unless the seisin to the estate resides In the per- 
son sued 0. 10 cannot apply. The soUin must, foe 
the limited purposes of this section, reside in one 
person or set of persons and not in two. There can- 
not be a manager of a manager for the purposes of 
the explanation. A mere custodian or manager oi 
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property handed over to him for safe custody or 
maDagement by the legal or de facto manager can- 
not bo reached by this section ; A IB 1928 Bom 58, 
Expl. [p 185 C 1 2.] 

(c) Limitation Act (1908), S. 10, Explanation 
—Explanation applies also todefacto managers. 

The explanation to S. 10 applies as much to de 
facto managers as to those legally entitled. Because 
a person who wrongfully holds as trustee and pro- 
tends to act as such cannot turn round and repro- 
bate the right which he asserts and claim to bold 
adversely to his beneSobry. An estoppel would 
arise: AIK 1920 Cal 558, Rel. on. (P 185 0 2 ; 

P 186 C 1] 

(d) Trust — Person in possession of trust pro- 
perty cannot resist suit for possession by right- 
ful owner on ground that somebody else placed 
him in possession and that he attorned to him. 

A person in possession of trust property cannot 
resist a suit for possession by the rightful owners 
on the ground that somebody else placed him in 
possession and that bo attorn^ to them. He would 
have at the very least to establish that he was a 
transferee for value who purchased in good faith 
without notice of the trust. But that is a very 
diSeront matter from saying that the property 
vested in him in trust for a spcci 6 c purpose. 

(P 186 C 1, 2] 

(e) Limitation Act (1908), S. 10— “Specific 
purpose.’’ 

The specific purpose required by the section is 
the specific purpose montioned in or dcducible 
from the deed : A I R 1922 P C 212 and AIR 
1931 P C 196, licl. on. (p ifio C 2] 

(f) Trust — Trustee de son tort and de facto 
manager — Powers of. 

A trustee de bod tort and a do facto manager is 
subject to the obligations and liabllitcs of the 
trustee or manager legally entitled to possession 
but bo docs not nocessariiy have all their rights 
and powers. [p igc C 2] 

(g) Limitation Act (1908), S. 10 — Persons 
suing not on behalf of trusts but as administra- 
tors of will—Section 10 docs not apply. 

Whore persons are suing not on behalf of the 
trusts of the temple but as administrators of the 
will in order to enable them to administer the 
estate, 8 . 10 cannot apply : A I R 1922 P C 212 
and A I R 1931 P 0 196, Bel. on. (P 187 C 1 ) 

(b) Limitation Act (1908), Arts. 109, 89 and 
120 — Person placed in rightful possession as 
custodian wrongfully withholding profits— Suit 
to recover profits is not governed by Art. 109 or 
Art. 89 but by Art. 120. 

Whore a person has been placed in rightful pos- 
seasion as custodian (supratdar) and receives profits 
but wrongfully withholds them, a suit to recover 
profits is not governed by Art. 109 or Art. 89 but 
by Article 120. fp 1 Q 7 q gj 

(1) Limiution Act (1908), Art. 62— Suit to 
recover profits— Art. 62 does not apply. 

Article 82 only applies when the defendant has 
received money as distinct from profits into his 
hands. Hence, Art. 62 does not apply where a suit 
is to tecoTsr profits. [P 137 q 2 ] 

(j) Succession Act (1925), S. 332 — Assent of 
administrator not given to legatee’s title — 
Administrator and not legatee is entitled to sue. 

Whore it has not been proved that the adminis- 
trators had given their assent to the legatee's title 
the title to the property bequeathed still vesta in the 
administrators to the will and consequently the 
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administrators and not legatee is at the moment 
entitled to sue. [p jgS C 2] 

D, N, Chotedhari — for Appellant. 

K. C. Jain — for Respondents 1 and 2. 

Jad^ment. — This appeal arises out of a 
suit for the proceeds of property said to have 
been held on trust by the defendants. It 
was instituted in the following circum- 
stances. One Bhola was the owner of the 
property in dispute. He executed a will, 
dated 8th May 1919 shortly before bis death. 
This will is Ex. P-28. In it he dedicated 
certain properties, including the property 
now in dispute, to a temple of Sbree Maba- 
de«ji which he had built in the Jubbulpore 
District. He also made certain other bequests 
to his niece, Mt. Lacbhia, and to two per- 
sons, Pitai and Munda. As regards the pro- 
perty dedicated to the temple bo made the 
following arrangements in respect of its 
management. He stated, immediately after 
mentioning the bequests to Lachhi, Pitai 
and Munda, as follows ; 

All those who belong to my family shall bo keep- 
ing a supervision over the property of the said 
temple as long as their lives last but they shall not 
have the authority to pot the property of the temple 

to their own use For suporintending the 

management of the tempio I appoint Ramlalsonof 
Bachebu Kumbar, Devi son of Oayanrasad by caste 
Brahmin, Baldooprasad son of Madooprasad Brah- 
min, Babboosingh son of Ranjitsingh Tbakur and 
Kamta son of Gajadhar Kumbar, residents of 
Bandbaiyapura, as panchas who are to keep an eye 
on the matter .... When there is nobody alive in 
my family, the entire managomont and supervision 
of the whole of my property shall reet with the 
panchas. 

He appointed no executor under the will 
and therefore on his death the legatees, 
Pitai and Munda, applied for letters of 
administration with the will annexed- and 
letters were granted in their favour on 26 th 
Beptember I92i. Disputes thereupon arose 
between the administrators Pitai and Munda 
on the one side and the reversioners of 
Bhola on the other. Therefore according to 
their story, they placed defendant l, Baldeo, 
who is one of the panchas mentioned in 
the vrill, in possession of the property in 
dispute as trustee in order that it might be 
safe, and entered into an express understan- 
ding with him that the fields should be 
restored to them after the oonolusion of the 
dispute with the reversioners. Defendant l 
is said to have entered upon possession on 
this understanding, and be is described as a 
trustee of the deity in the plaint. He, along 
with his wife, remained in possession for a 
number of years. According to the plaint 
possession wasdelivered in May or Juno 1920. 
After the oonolusion of the litigation with 
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the reversioners, that is to say on or about 
11th March 1929, Pitai and Munda asked de- 
fendant 1 to give back possession to them m 
accordance with the terms of the arrange- 
ment under which he had entered into 
possession. He.refused and claimed that he 
was in possession, not in any fiduciary capa- 
city, but as the agent of his wife who was 
the malguzarin of the property (the pro- 
petty in dispute being tenancy fields), and 
that be bad obtained possession because the 
plaintiffs, who became the tenants of the 
fields under the will as trustees of the 
temple, were unable to pay the rent to the 
malguzar and so surrendered the fields. Pitai 
and Munda were therefore compelled to file 
a suit for possession. This they did in the 
Court of the subordinate Judge, Second 
Glass, Jubbulpore, and obtained a decree 
which was later confirmed by the Court of 
the Judicial Commissioner. In that suit it 
was found that there was a trust and that 
defendant l had entered into possession in 
a fiduciary capacity. A decree for possession 
was accordingly given in favour of Pitai and 
Munda as sarbarakars of the temple of Sbri 
Mahadeoji and possession was eventually 
handed over to them. The present suit is 
for profits and is consequent on the former 
litigation. It has been instituted by Shri 
Mahadeoji through Pitai who claims to be 
one of the sarbarakars of the plaintiff. In 
our opinion, this was wrong and the matter 
will now have to be set right. As the irregu- 
larity has not occasioned any injustice and 
has not misled any of the parties to the 
dispute and has not resulted in any of the 
questions at issne being improperly tried, 
we do not think it will be right to dismiss 
the suit altogether; nor indeed have we been 
asked to do so by the other side; in fact the 
mistake appears to have arisen partly be- 
cause of the defendants’ attitude in the 
previous case where they insisted that the 
idol and not the temple should sue. Amend- 
ment will therefore meet the ends of justice. 
The will dedicates the property to the 
temple and not to the deity. The relevant 
|)ortion is in the following terms: 

Siooo tb« whole propotty is what I have acquired 
(or myaelt and whereas 1 have had a temple of 
Shreo Mahadeoji built in moballa Baudbaipura, 
tahsll aod district Jubbulpore, aud it is my wish 
to dedlcato some property to the temple so that the 
worship Bbogand expeoees of the temple only may 
be carried out , . , , 1 therefore herein below write 
down the property that I dedicate to the said 
temple under the name of the temple. 

It is clear then that the dedication is to 
the temple and not to the deity. Therefore 
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whobbor the temple would have a right of 
suit or not (a matter on which we express 
no opinion) the deity Shri Mahadeoji has 
none. The title to the estate will eventually 
vest either in the trustees named in the will 
whoever they may be, or in the temple if 
it can exist as a juristic entity. But before 
the title to the property can completely vest 
in the legatee it is necessary that the assent 
of the administrators of the will should be 
obtained : see s. 332, Succession Act, which 
is in these terms : 

The assent of the executor or administrator is 
Dcoessary to completea logatoo's title to bis legacy. 

There is no proof that this has been 
given. On the contrary, the evidence indi-- 
catos that it has not. Therefore, in our 
opinion, the title to this property is still 
vested in the administrators to the will and| 
consequently they, and neither the legatee 
or legatees nor the deity, are the personsl 
who at the moment are entitled to sue. One 
of them, Pitai, has signed the plaint and 
has instituted the suit on behalf of the deity 
Shri Mahadeoji. The other Munda was 
joined as a defendant as bo did not wish 
to join as a plaintiff, but he said that ha 
admitted the claim. As therefore there is 
no dispute between Munda and himself in 
this matter, wo consider that the ends of 
justice will be met by allowing Pitai to sue 
in a representative capacity on behalf of the 
administrators. The former suit for posses- 
sion, instituted by Pitai and Munda against 
defendant 1 was instituted in a Court which 
was not competent to try the present suit. 
Therefore its findings are not res judicata 
and the judgment has no relevance here 
except to show that they are entitled to 
immediate possession (that of course is final 
between the parties) and that therefore they 
have a prima facie right to sue for profits. 
That means that we must decide the pre- 
sent case uninfluenced by the decision in 
the previous suit. 

The learned counsel for the plaintiff. ap- 
pellant objects to this. He says that this oh- 
jectioD to his plea of res judicata was not taken 
in the lower Court and so cannot be raised 
here because it involves questions of fact, 
namely the extent of the jurisdiction of the 
trial Court in the former case. The reply to 
that is that the burden is on the plaintiff to 
sustain on his plea. In point of strictness bis 
allegation should have been struck out. He 
did not raise the plea in his plaint, and in 
his reply merely stated that the matter is 
res judicata without setting out the mate- 
rials necessary for the foundation of such a 
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plea. The defendant therefore had no asser. 
tion of fact before him to which he could, 
or need have, replied. Ae we have said, the 
plaintiff’s case is that possession of the pro- 
perty was given to defendant 1 in a fiduciary 
capacity. The allegations are to be found in 
paras. 6 and 10 of the plaint. They are in 
these terms : 

5. That in May or June 1920 Pitai and Munda 
(on the advice of the other pauchas nan3ed in the 
win with a view to keep the fields immune from 
the forcible possession of the adverse party namely 
Malloo and others) made over to defendant 1 
and to be kept in bis custody as a trustee for the 
plaintifi with an express understanding that the 
fields would be restored to the plaintiQ after the 
conclusion of the dispute of heirship between the 
disputing parties. 

10. That defendants 1 and 3 have been in pos- 
session of the fields from Jfay 1920 to March 1931 
as trustees on behalf of the plaintiff, and have not 
paid anything or rendered any account of income 
from the said fields, and the plaintiff is entitled to 
get the account explained and receive the profits 
from the defendants of the period the said defen- 
dants have been in possession as trustees. 

The only reply which defendant i gave to 
this is : "The allegations in para. 5 are not 
admitted. This defendant was not created a 
trustee as stated." Defendant 2 stated : 

This defendant has been in possession as mnl. 
guv’ar and ns against her the claim, if any, is barred 
by limitation at least til) 80tb March 1932 under 
Art. 109, Limitation Act. 

Neither defendant has raised the plea 
taken in the former suit about the inability 
of the administrators to pay the rent and 
their surrender to the malguzarin for that 
reason. They cannot, therefore, as their 
learned counsel claimed the right to do, take 
advantage of their pleas in the former suit, 
especially as their counsel objected to the 
other side being given a like advantage. 
Not only is there no plea to this effect in 
the present suit, but there is no evidence 
either. So this contention must fail. The 
contentions of the plaintiff about the man- 
ner in which, and the conditions subject to 
which, possession was delivered to Baldeo- 
prasad are fully borne out by his witness 
P. w. 10 , Kamta, and by the plaintiff. Pitai, 
as P. w. 15. They make it clear that the land 
was banded over to defendant i for protec- 
tioD and safe custody. (Suprat is the word 
which Pitai uses.) He was asked to manage 
It and it was made clear to him that he waa 
to return it at the conclusion of the contest 
with the reversioners. These witnesses are 
supported by the jamabandis which show 
the deity Shri Mahadeoji as the tenant in 
actual occupation. 

On the other side is the evidence of de. 
endant i, Baldeoprasad, as D. w. 1 . He does 


not say a word about the manner and con. 
ditions under which he entered into posses- 
sion of the property nor of the character in 
which he held it, nor does he make any 
attempt to controvert the evidence of 
P. Ws. 10 and 15. We know also that this 
defendant attested the will, that be was 
present when it was scribed, that he ap. 
peared before the registering officer when it 
was registered, that he is the agent of bis 
wife the malguzarin of this property, and 
that he manages all her affairs. All this 
renders it unlikely that he would not have 
known about the will and that this property 
was trust property. When in addition we 
find tliat p . Ws. 10 and 15 are uncontradicted 
we see no reason why we should not believo 
them. If believed, and we do believe them, 
then it is clear that defendant l entered into 
possession in a fiduciary capacity knowing 
that the property was trust property com- 
prised in a Hindu religious endowment, and 
that he undertook to return the same on the 
conclusion of the dispute between the ad- 
ministrators and tho reversioners. 

The next question is about limitation. 
The defendant Baldeoprasad was placed in 
possOTsion in the year 1920 and this suit was 
not instituted till the year 1985. The plaint 
is dated 30th March 1936. Profits are claimed 
for a period of ll years, that is to say from 
1020 till the year in which Pitai and Munda 
got back possession under the decree in the 
former suit. Now so far as the right to pos- 
sesion is concerned, it is clear on the facts 
given above that the defendants, {fordefen- 
dant 2 has done no rtet apart from her hus- 
band, and though the malguzarin, is little 
more than a dummy), were In permissive 
possession throughout, and that they have 
neither alleged nor proved any assertion of 
a hostile title. As they entered into posses, 
sion in a fiduciary character it would be 
necessary for them to allege and prove an 
open assertion of a hostile title in order to 
show that the character of their possession 
from that point on had changed. Therefore 
under the ordinary rules of limitation, quite 
apart from the special rules which apply to 
trust estates, the defendants could at no time 
have resisted the claim for possession. But 
the question of profits does not stand on the 
same footing. Under the ordinary law of 
limitation, profits would be claimable only for 
three or at the outside six years, according 
as to whether Art. 109 or Art. 120, Limitation 
Act, applied. But the plaint asserts hero that 
8. 10 applies and so these bars do not apply^ 
Section lO (omitting matters which do not 
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appertain to this suit) can only apply if t^he 

suit is for the proceedsof property which has 
become^ested in the defendant o trust for 
any specihc purpose The explanation to 

3wmeDt “half Ke^nied to he p^perty vested 
in trust lor a speciQc purpose, and the manager of 
any rcVpropert7«hall be deemed to be the trustee 

‘^"iTour opinion this point has been settled 
by their Lordships of the Privy Council. In 
44 Mad 83l‘ at p. 889 their Lordships decided 
that when property is gifted or devised to a 
Hindu temple or deity (it does pot matter 
which) then it vests in the deity or the 
institution and not in the manager and that 
consequently 9.10 does not apply because 
the property cannot be said to have vested 
in such manager in trust. They reaOirmed 
this in 60 cal 329" at p. 836. It is true the 
explanation to s. 10 has now made a differ, 
ence and that since its introduction the 
manager of property comprised in a Hindu 
religious endowment (fts also in a Mabo* 
medan or Buddhist one) is deemed by a 
action of law to be a trustee and the pro- 
perty is deemed to be property vested in 
trust for a specific purpose, but the dis- 
tinction between the person in whom the 
property is deemed to be vested and a mere 
manager of it holding under the former is 
Btill there. The seisin to the property, and 
by this we mean the actual do facto seisin 
and not necessarily the legal seisin, cannot 
reside in two persons at one and the same 
time unless of course they are co-owners or 
co-trustees bolding under one right or one 
title, and what their Lordships bold is that 
unless the seisin to the estate resides in the 
person sued, the section cannot apply. This 
we think still holds good, the only difference 
being that by a fiction of law the seisin for 
the purposes of 8. lO is now deemed to reside 
in the manager when the conditions laid 
down in the explanation are fulfilled and 
that therefore one does not enquire further 
to see whether someone else is legally seised 
of the estate. But even now this fictitious 
seisin must for the limited purposes of this 
section reside in one person or set of persons 
and not in two. There cannot be a manager 
of a manager for the purposes of the 
explanation. 

1. CM^Q a”! R 1922 P o“lM: 6^1 C 161 : 48 I A 
302 : 44 Mad 631 (P C), Vidya Vanithi v, Balu. 
Bwaml Ayyar. 

2. (’28) 10 A 1 R 1923 P C 44 : 71 1 C 646 60 1 A 
84 : 60 Cal 829 (P C), Abdar Rablm v. Kaiayan 
Das Aurora. 
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In 62 cal 809^ at p. BIG, as also in 44 Mad 
831^ at p. 840, their Lordships of the 
Council described the position of the shebait 
as “custodian of the idol and manager of its 
estate,” and. as we have said, in their ear- 
Her decisions (before the addition of the 
explanation to the section), they held that 
such manager or custodian does not come 
within the purview of the section. In the 
same way we think that a mere custodian or 
manager of property handed over to him for 
safe custody or management by the legal or 
de facto manager, (that is to say by the 
person now deemed to be the trustee be- 
cause of the explanation to s. 10 ). cannot be, 
reached by this section either. As regards 
62 Bom 184^ upon which the learned counsel 
for the plaintiff.appellant relies, that was a 
case in which property was vested m the 
defendant as trustee for a specific purpose. 
There was no doubt about the trust there 
and it was express. It was not a case of a 
constructive or resultant trust. That deci- 
sion therefore does not apply. Who then 
was the manager within the meaning of the 
explanation in this case — the administra- 
tors, Pibai and Munda, or defendant i ? In 
our view it was neither, but at best it was 
the former and not the latter. 

Pitai and Munda acted in the previous 
suit as sarbarakars of the deity, and Pitai 
(who now sues alone) claims to occupy the 
same position in this ease. It is clear tliat 
they entered upon possession of the proj^rty 
in suit, (property comprised in a Hindu 
religious endowment) , because their case 
has always been that they banded over the 
property to defendant 1 for safe custody. In 
doing this they acted either as administra- 
tors (in which case S. 10 would not apply as 
we shall show presently) or they acted as 
sarbarakars. If they acted as the latter, as 
they say tliey did, then they acted as 
managers of the property and consequently 
they and not defendant i will be deemed to 
be the trustee within the meaning of S. lO. 
It would not matter in the least whether 
they entered upon the estate in bhabcapacity 
in a legal right or assumed the management 
without title on their own responsibility, for 
the explanation bo s. 10 applies as much to 
de facto managers as to those legally entitled. 
The reason is plain. A person who wrong- 
fully holds as trustee an^prej^en ds to a ct as 

3. (’26) 12 ^ R 1926 P C 139 ; 87 I C 305 : 52 
I A 246 ; 62 Cal 809 (P C), Pram.atha Nath Mul- 
lick V. Pradbyumno Kumar Mullick. 

4 . (’28) 16 A I R 1928 Bom 68 : 107 I C 705 . 52 
Bom 184 : 80 Bom L R 46. Chlntaman Ravji v. 
Kbanderao PaoduraDg. 
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such cannot turn round and reprobate the 
right which he asserts and claim to hold 
adversely to his beneficiary. An estoppel 
would arise. It was held in 24 C w n 752® 
that a suit against a trustee de son tort for 
accounts during the period of his occupation 
lies at the instance of the lawful trustee and 
that no question of limitation arises. There, 
fore, if Fitai and Munda entered upon the 
property as sarbarakars, as they say they 
did, and assumed management of it in that 
capacity, then they would not be able to 
divest themselves of their responsibilities 
by handing the property over to another, 
specially as it is clear that they had no 
intention of abandoning their rights, what, 
ever they may have been. P. W. lo tells us 
that: 

There was no settlement as to for how many 
years the possession was to remain with the mal- 
guzar. (He is referring to Baldeo.) There was no 
agreement about the cultivation during the period 
of his charge of the land. 

P- W. 15 states that the property was 
placed in the 'supraf or custody of Baldeo. 
He says : 

Wo put the property in defendant's custody for 
protection during the suit and wo asked him to 
pay malgazar's revenue and then return the field 
after the suit. 

We are of opinion that this was merely 
an act of management on the part of PItai 
and Munda in the same way as the action 
of a shebait who hands over temple jewels 
to a bank for safe custody would be. By no 
stretch of imagination would such an act 
constitnte the bank a ‘manager’ of the jewels 
^thin the meaning of s.io, nor would it 
div^fc the shebait of his respoosibility and 
position. If Baldeo was a trustee at all, and 
it is possible to argue that he was according 
to the definition in Snell’s Principles of 
Equity (Edn. 21). p. 126. he would be so in 
respect of a constructive and not a specific 
undertaking was to manage on 
Mhalf of Pitai and Munda and to restore 
the property, (and by implication its pro- 
ceeds also), to the administrators. His direct 
responsibility was to them. The specific 
^sts, if any, would arise in their favour. 
That ^one would be the specific purpose 
for which the property was vested in him 
If indeed it vested at all within the meaning 
of this sectioD, We do not mean to suggest 
that the actual trustees of the temple would 

^ A course a person in 

possession of trust property cannot resist a 
suit f or possession by the rightful owners 

^ AIR 1920 Oftl 568 ; 67 I 0 806 : 24 
OWN 752, Dhsnpat Singh v, Mohosh N»th 
Tdwari. 


A. I, B. 


on the ground that somebody else placed 
him in possession and that he attorned to 
them. He would have at the very least to 
establish that he was a transferee for value 
who purchased in good faith without notice 
of the trust. But that is a very different 
matter from saying that the property vested 
in him in trust for a specific purpose. As 
we have said, the only specific purpose 
deducible in the present case is the obli. 
gation to hand the property (and impliedly 
Its proceeds as well) back to Pitai and 
Munda, whereas the specific purpose re. 
quired by the section is the specific purpose 
mentioned in or deducible from the will: 
see 49 I A 37® and lO Pat 851^ at p. 870. 

Wo have indicated above that at best 
Pitai and Munda were the managers within 
the meaning of the explanation and not 
Baldeo. That might or might not make 
them liable in a suit properly framed and 
instituted against them by the person or 
persons legally entitled to sue. We say 
nothing about that here. But it would not 
necessarily give them a right of suit in that 
capacity. A trustee do son tort and a de 
facto manager is subject to the obligations 
and liabilities of the trustee or manager 
legally entitled to possession but he does 
not necessarily have all their rights and 
powers. In the present case, and on the 
facts before ns, (and again we make it clear 
that onr decision is confined to the facts of 
tbis^ case and must not be taken as estab- 
lishing a general proposition), we are of 
opinion that the only right of suit which 
Pitai and Munda possess is in their capacity 
as administrators to the will. The will is by 
no means clear. It dedicates the property 
to a temple, and then in one place it states: 

All tboM who belong to my family shall be keep- 
■Dg a supervision over tbo property of the said 
temple as long as their lives last ; 

and in another : 

When there is nobody alive in my family the 
entire management and Buporvision of the whole 
of roy property shall rest with the panchas. 

These passages would appear to indicate 
that the testator appointed the members of 
his family as the managing trustees for the 
period of their respective lives ; and this 
interpretation is supported by the passage 
in which the panobaa, among them defen- 
dant 1 Baldeo, are appointed 

6. (’22) 9 AIR 1922 P 0 912 : 102 I 0 832 : 49 I A 
87 (PO), Rbaw Sim Tele v. Chuah Hooi Gnob 
Neob. 

7. (’81) 18 AIR 1981 P 0 196 ; 188 1 0 705 : 10 
Pat 861 : 68 I A 279 (PO), Cbhatra Kumari Devi 
V. Mohan Bikram Shah. 
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for superintendiog the managameot of the temple 
I appoint .... as panohss who are to keep an eye 
oa the matter. 

But OD the other band the expression * all 
those -who belong to my family” is vague, 
and even as regards them, all that the earlier 
passage states is that “they shall be keeping 
supervision over the property,” ,and this 
conveys much the same sense as the word 
"superintending,” used in oonnesion with 
the panohas. Then the last of these passages 
runs : 

When there is nobody alive in my family the 
entire management and supervision of the whole 
of my property shall rest with the panchas. 

This appears to indicate that the panchas 
were to have at least joint, though not sole, 
management of the property so long as 
members of the family were alive. It is 
therefore by no means clear that Pitai and 
Munda were constituted the sarbarakars or 
managers of this temple under the will. 
They set up this right in para. 2 of the plaint 
but it was challenged by Baldeo in para. 2 
of bis written statement and the plaintiffs 
were called upon to establish it. Beyond 
producing the will, they have made no at. 
tempt to do so, and the will, as we have 
said, is not clear. But in any case, even if 
the will be construed to the utmost in favour 
of Pitai and Munda, it is clear that they 
wore not made the sole managers of the 
temple trusts. They have not pretended to 
act here on behalf of the whole body of 
trustees (whoever they may be) nor have 
they shown what right they have to do so. 
On the contrary they assert that they are 
the sarbarakars. Therefore we are unable to 
regard the right of suit as vesting in them 
in that capacity. 


But as we have said they are the admin 
trators to the will and so have a right 
suit in that capacity because it is clear th 
at the date of the cause of action, name 
while the property was in the hands 
Baldeo, they did not hand it over to t 
legatee or legatees. They had merely plac 
Baldeo in possession till the conclusion 
their fight with the reversioner of the t« 
tator. It follows they had not administer 
the estate, at any rate not this portion of 
up till then. Therefore in our opinion th< 
real right to sue is os administrators. Tt 
l)6ing M s. 10 can in no event apply, for th 
we suing not on behaU of the trusts of t 
temple but as administrators of the will 
^,2 «“ablo them to administer t 
estate. This we think follows from the de 
siona of their Lordships of the Privy Conn 
in 49 I A 37 and lO Pat 85l^ at page 370. 


If s, 10 does not apply then the suit will 
be governed by the ordinary rules of limita- 
tion. The only possible articles on this view 
are 89, 109 and 120. We do not think Art. 109 
applies because the receipt of the profits was, 
not wrongful. Baldeo was placed in rightful 
possession as an agent or manager and be^ 
rightfully received the profits in that capa. 
city. It is not his receipt of them that is 
wrongful but his withholding of them after 
receipt. As regards Art. 89 we do not think 
Baldeo was an agent in the sense in which 
the word is used there. He has been des. 
oribed as a custodian (supratdar) by P.W. 15 
and we think that that describes bis posi. 
tion. We are of opinion that Art. 120 applies 
in a cose of this kind. The lower Court con- 
sidered that Art. 62 applied for one period of 
the occupation, namely from Juno 1920 to 
lltb March 1929 and it quoted 37 ALL 40.^ 
That ruling has no application here because 
the person sued there had received actual 
money and the suit was to recover the sums 
received. Here the suit is to recover profits 
and not money. There is therefore no case 
here of money received by the defendant. 
Article 62 only applies when the defendant 
has received money as distinct from profits 
into bis bands. 

As regards the remaining period, namely 
from iith March 1929 to 3l8b March 1931, all 
that the learned Judge says is that the de- 
fendant was there as a trespasser during 
that period. He does not decree the claim 
for those years and gives no reason for not 
doing so. But we take it he meant (tbongh 
he does not say so) that the three years 
rule would apply from llth March 1929 to 
Slst March 1931 and so that portion of the 
claim is beyond limitation. This would bring 
the case under Art. 109 but, as we have said, 
we do not think that a person who has been 
placed in rightful possession can bo regarded 
as wrongfully receiving the profits during 
the period of his occupation even though 
he wrongfully declines to restore possession 
when he ought to do so. Baldeo was there, 
in a fiduciary capacity and that continuedi 
till he parted with possession. The fact thafcj 
he asserted a hostile title would not relieve 
him of his fiduciary liabilities until he had 
perfected that title. Till then he would still 
in the eye of the law be holding in bis fidu- 
ciary capacity and would receive the profits 
in that capacity. Therefore in our opinion 
Art. 109 does not apply. 

8. (’14) 1 AIR 1914 All 644: 27 I 0 583: 37 AH 40^ 
12 A L J 1256, Maaib-ud-dia v. Imtiaz.up.n igg-t 
Blbi. 
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The suit was instituted on 30th March 
1935 and so the plaintiff is not entitled to 
profits received before 30tb March 1929. We 
gather from the lower Court's judgment 
that the defendants were in possession down 
to 3lst March 1931. Therefore two years' pro- 
fits is all that can be claimed. What these 


V. Bhanuprasad 4, J, 

previous claim. Consequently he is not pre- 
judiced by a decision which still allowed 
him to strive for an inflated figure. 

To be more precise. Before remand the 
plaintiff’s evidence on the old issue could 
only have been along two lines: (l) to show 
what the fields ought to have fetched with 


would come to has not yet been determin- 
ed. The lower Court considered the issue 
(No.(>) unnecessary. It will therefore be ne- 
cessary to remand the case for determina- 
tion of the following issue: "What were the 
amount or profits received by the defen- 
dants from the six fields in suit during the 
period 30th March 1929 to 3l8t March 1931”? 
The record together with the findings will 
be returned on or before ist October 19.39. A 
fortnight’s time will be allowed for the fil- 
ing of objections. (After receiving the find- 
ings their Lordships delivered the following 
further judgment,) Continuing our judg- 
ment. dated 27th July 1939, the findings 
have now been received. The lower Court 
holds that the gross income from the fields 
during each of the two years in question 
was Rs. lec. The rent paid was Rs. ■1012.0. 
So the annual net income was Rs. 115-12-0. 
The plaintiff. appellant contests these find- 
ings. nis main grievance is that he wag not 
allowed to adduce fresh evidence. The 
lower Court’s reasons for shutting out fur- 
ther evidence is that the matter had already 
been put in issue before remand and the 
evidence was already there. 

The issue already framed and the one re- 
mitted by us are not the same. The old 
issue asks what was the "proper annual in- 
come from the fields. 'Tho issue we re- 
mitted asks what wore the actual profits 
received, ^^e are not concerned in a suit of 
this kind with what ought to have been re- 
ceived but with what was actually received, so 
there can be no doubt that the lower Court 
has not understood the difference between 
the two issues. However, as the plaintiff is 
the one who is making a grievance out of 
this what we have to see is whether he has 
been prejudiced. We do not think be has. It 
is unlikely that anyone would get more out 
of the property than it was worth. In any 
case, it is clear that the plaintiff would not 
underestimate the profits which he is claim- 
ing and aim at a figure lower than that 
which represents the actual receipts. There- 
fore, before remand his evidence would al- 
ways be reaching out for the higher figure 
It follows that if he wanted to mend his 
attitude after remand it could only have 
been in the direction of scaling down his 


proper management and ( 2 ) to show wbat 
they actually fetched, this with a view to 
show that in no event could .his claim be 
allowed to fall below this figure. After re- 
mand, under the new issue he could not do 
more than show what they ought to have 
fetched: this, not because he would be en- 
titled to that, but by way of showing that 
the defendants' figures are not to be relied 
upon. Therefore either way, so far as the 
plaintiff is concerned, be would be striving 
to prove much the same thing before and 
after remand. It follows that he is not pre- 
judiced by the frame of tiie new issue and 
the shutting out of further evidence in sup. 
port of it. We can understand the defen- 
dant having been prejudiced, hut he does 
not complain and is content to accept the 
figure now reached by the lower Court. The 
plaintiff argued that his evidence before re- 
mand was only general. But that was his 
own fault. Tho issue was specific enough: 

What would he the proper annual income 
from every one of the six fields in tlie years 
in question?” Ho was required therefore to 
direct his attention to each field and to each 
year and not to some vague general issue. 
Tho objections to the findings are dismissed. 
The lower Court's decree dismissing the 
plaintifl s suit is sot aside and the plaintifi's 
claim will now be decreed for Rs. 291 - I O 
and dismissed ns regards the rest. Costs will 
be proportionate to success and failure 
throughout. 

d s./r.k. Appeal partly allowed. 
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liamguharilal Jagmohanlal Agarwal 
and another — Tramt/erees 

— Appellants 

V. 

Bhanuprasad Jamunaprasad Sao Agar- 
wal — liespondent. 

Mhc. Appeal No. 181 of 1993, DoeideJ on 18tb 
October 1940, from order of Diet. Judge. Rafpur, 
D/. 7tb March 1988. 

(a) Civil P. C. (1908), O. 41, R. 23 — Appel- 
late Judge passing remand order on question oi 
limitation — This does not mean that he has con- 
firmed findings of lower Court on questions 
apart from that of limitation. 
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From the fact that the appellate Judge who 
passed the remand order found it necessary to pass 
a remand order on the question of limitation he 
cannot be taken to have confirmod the finding of 
the lower Court, apart from the question of limi- 
tation, Every case of remand must be considered 
on its own facts : A I R 1922 P 0 51, ExpU 
tion apart from the question of Umitation was not 
decided.) [P 190 0 2; P 191 0 1] 

(b) Provincial Insolvency Act (1920), S. 54 — 
Question of fraudulent preference decided by 
lower Court on ground of onus of proof — 
Decision can be challenged in second appeal. 

The finding of the lower appellate Court on the 
question of fraudulent preference would ordinarily 
be one of fact and outside the province of High 
Court sitting in second appeal, but whether the 
burden has b^n correctly laid or not is a question 
of law and can be considered in second appeal. 

(P 191 C 1) 


(c) Provincial Insolvency Act (1920), S. 54 — 
Onus of proof«»-Transiers by insolvent of all his 
property on eve of insolvency — Transfers being 
in respect of old debts and made In favour of 
relation — Other acts of preference in favour of 
other creditors In evidence — Onus to prove that 
transfers are not fraudulent is shifted on to 
transferees. 

It Is true that tho onui to prove that the traos- 
ier is fraudulent ia initially on the person applying 
for annulment but where the evidence shows that 
with the exception of a small roeidential house tho 
insolvent tronsferrod all bis property on the eve of 
bankruptcy and the transfers are in respect of old 
debts and are made in favour of a relation and 
there le evidence of other acts of preference in 
favour of other creditors, committed by tho debtor 
shortly before or after the transaction impugned, 
those circumetaoces are quite suiricient to shift 
the onus of proof on to the transferees : Case law 
reviewed. (P 194 0 1, 2] 

(d) Provincial Insolvency Act (1920), S. 54 

Transfer by insolvent of his village share by sale 
of proprietary rights and surrender of occupancy 
rigbts^S. 54 can operate on surrender deed. 


A surrender is oertainly a transfer of an interest 
in property. Whore the insolvent has tried to 
transfer the whole of bis village share by the device 
of doing it in two stages : (a) by selling the pro- 
prietary rights and (b) by sucrendering the occu- 
pancy rights, the whole transaction amounts to 
one complete transfer of the whole of the village 
share and S, 64 operates on tho deed of surrender. 
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il. B. Kinkhtdc and A. R. Kulkarni— 


IX A .. Appellants 

Af. Adhxkan and N, K, Banerji — 

for Respondent 

Judgment. — This is an appeal by thi 
transferees of a 6 annas share of a village 
The transfer was brought by means of fcw( 
dooumonta, a sale deed of the proprietarj 
rights dated 27th February 1932 for Rs. too 
and a surrender deed of cultivating right 
in sir fields, effected two days later on 29 tl 
February 1982 for Rs. 960, both document 
being registered on 4th March 1932 . Thi 
insolvency Court has annulled this transac 


tion under s. 54, Provincial Insolvency Act. 
Three questions arise for consideration : (a) 
whether the insolvency Court having once 
held that the transaction did not amount 
to a fraudulent preference was by reason 
of a remand from the appellate Court en- 
titled to alter its opinion and come to a 
fresh conclusion that it did; (b) whether the 
finding that the transuotion amounted to a 
fraudulent preference was correct on the 
evidence as it stands; and (c) whether the 
surrender of tho cultivating rights in sir 
was a transaction on which S. 51, Provin. 
cial Insolvency Act, could operate. 

In order to understand these questions 
it is necessary to state some facts and the 
previous history of tho litigation. Tho trans- 
feror of the village share is one Banmali 
Lai, who before these insolvency proceed- 
ings commenced, was a cloth merchant at 
Raipur. He owned a shop in the Sadar 
Bazar worth Rs. 6000, a residential bouse 
worth about Rs. lOOO and tho village share 
with which we are concerned, which we 
may take it to bo worth approximately the 
price which it has fetched viz., Rs. GOOD. His 
businoBS was not a flourishing one and he 
ran into debt. The debts proved in bis insoU 
venoy amount to some Rs. 15,000. On I3th 
December 1931, he mortgaged his shop with 
one Balkishan Nathani, the consideration 
for the mortgage being Rs. 3000 of old debts. 
The mortgage deed was registered on lOth 
March 1932. On 27th and 29th February 1932 
be executed the two documents with which 
we are concerned in this appeal and regis- 
tered them as stated on ith March 1932. 
On loth June 1932 another creditor Bhanu 
Prasad presented a petition to adjudicate 
Banmali Lai insolvent. The three transac. 
tions which we have mentioned were set 
out in the petition as the acts of insolvency 
which justified the petition. An order of 
adjudication was passed on iith April 1933 
before which date Banmali Lai appears also 
to have successfully disposed of his stock in 
trade and moveables. Thus at the data of his 
adjudication he had only one house in his 
possession worth about Rs. 1000 and had got 
rid of bis immovable property worth some 
Rs. 12,000. On 23rd December 1933 Bhanu 
Prasad applied to have all these three 
transactions annulled under ss. 53 and 54, 
Provincial Insolvency Act. 

Tho Court took up the case of the mort- 
gage of the bouse separately from that of 
the sale and surrender of the village share. 
He passed orders in the case of the village 
share on 2l8t February 1935 holding that the 
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transaction fell neither under S, 53 nor s. 54 
and BO he dismissed the application for 
^nulment. Bhanu Prasad appealed to the 
^istnct Jadge against this order, but before 
the District Judge had disposed of the ap. 
peal on loth September 1935 the lower Court 
on 15th July 1936 disposed of the other 
annulment application in respect of the 
house property and in that case he held that 
the transaction fell under s. 54 but not 
under s. 63 of the Act and so he annulled 
that transaction. That case also went to the 
District Judge on appeal and was dismissed 
on 4th November 1936 and a revision appli. 
cation to the High Court was also dismissed 
on 12 th November 1937. That brought the 
contention to an end in respect of the house 
property, the hnding being that it was a 
fraudulent preference which attracted the 
provisions of s. 54. Meanwhile, on loth Sep. 

temberi935.the District Judge had remanded 

the matter of the village share in the fol. 
lowing terms, omitting unnecessary words ' 

appellant mhana 

Pra^)tbat the debts for the satisfaction of which 
t?o®n On f « ““'Jo were barred by limita- 

MunJl transfers. .. the learned 

oouDsoI for the respondents .... stated that thin 

. . . tbat ho had in his possession documents which 

''•‘bin limita- 

^ ® transfers The question 

by liraitatiob on the 
^ ^ important question and 

. . . without a proper decision on it the case cannot 

U a»:,a.d s.-.ti.(.clorUy . , . ,hi, poin “ut Z! 

!?” • • : «/nand the case for proper ploadines on 
this point of limitation. Fresh opportunity should 
be given to the parties to lead evid^ce. . , . 

After remand, the subordinate Judge fram. 
ed SIX fresh issues aU of which dealt with 
the point of limitation and the applicants 
pr^eded to give evidence bearing on that 
point alone. Then in spite of finding the 
I»int of limitation in favour of the trans- 
lerees the trial Court reconsidered its pre- 
vions finding that the transfers were not a 

■fT occasion 

It held that they were a fraudulent prefer. 

ence. Before us learned counsel for the 

appellant.transferees urged that this volte 

face on the part of the lower Court was 

”i®,?^: 88ked to find on a point 
of limitation and instead of confining itself 

to that i»int it proceeded to reconsider its 
previous finding on the merits. Objection to 
that action on the part of the trial Conrt 
WM also made to the lower appellate Court 
where the learned District Judge, who was 
a different officer from the Judge who passed 
the order of remand, observed that the point 
was not devoid of force but that as his 
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learned predecessor had set aside the lower 
Court s order completely it must be pre. 
^med that he was acting under s. 151 , Civil 

k *^*25 and so he 

held that the case was open once more before 

the lower Court which was quite justified in 
coming to a different conclusion if it thought 
It proper to do so. That the lower appellate 
^nrt was wrong in its view of the matter 
19 the subject of the first of the three ques- 
tions which we have set out at the com- 

mencement of the order as requiring our 
consideration. 

Learned counsel for the appellants con. 
tends that from the fact that Mr. Mangal- 
naurti who passed the remand order found 
It necessary to pass a remand order on the 
question of limitation should be taken to 
have confirmed the finding of the lower 
Court, apart from the question of limitation, 
and reliance is placed on A i r i922 p c 51* 
where their Lordships have held that where 
a remand was ordered on one of the two 
points raised, any one of which would have 
been sufficient to dispose of the case, the 
remand order must bo deemed to have oon. 
farmed the decision on other point. The facts 
there however were very different from the 
facts before us. There the question was 
whether an application for execution of a 
decree was within limitation in 191G, and in 
order to decide that question it was neces* 
sary to estabUsh that there had been pro. 
viouB execution proceedings in 1904 and that 
the judgment.debtor bad been served with 
notice of execution in 191C. The Judge of the 
lower Court coDBidored the question who* 
ther there had been previous execution pro. 
ceedings in 1904 and came to the oonclusioo 
that there had, but his judgment did not 
reveal whether he had considered the ques- 
tion as to the judgment-debtor being served 
with notice in 1916. The High Court there- 
fore remanded the case for a finding on this 
Mcond point. Their Lordships of the Privy 
Council therefore observed that the High 
Court must bo taken to have agreed with 
the lower Court as to what took place in 
1904, because otherwise it would not have 
been necessary to remand the case for a 
finding about the service of notice in 1916. 
From our study of the case it does not ap- 
pear to us that their Lordships intended to 
lay down any principle of universal applica- 
tion in A I r 1922 p 0 51. ‘ They appear to 
have been adverting only to the special 
circumstances in the case before them. It 

I. ('22) 9 aT R 1929 P 0 61 ; tVToM? (PC)’ 
Srlpat Siogb y, Ral Hariram. 


1941 Bamoulzabilal 

seems to us that every case of a remand 
must be considered on its own facts. Here 
Mr. Mangalmurti clearly had not at all con- 
sidered the correctness of the lower Court’s 
findings; in fact he says : 

The question whether the debts were barred by 
limitation on the date of the transfers is an impor- 
tant question and will affect the decision on other 
points. Without a proper decision on it the case 
cannot be decided satisfactorily. 

This shows that be was leaving the ques- 
Ition undecided nntilbe bad the lower Court's 
^finding on the point of limitation before him. 
It was therefore the duty of bis successor 
when the case returned from the lower Court 
to decide the points which were raised in the 
appeal. Whatever was his view of the cor. 
rectneSB or otherwise of the lower Court in 
reopening the question whether the transfer 
amounted to a fraudulent preference, he still 
bad to decide that question himself on ap- 
peal and be has decided it in favour of Bhann 
Prasad. We are not therefore concerned in 
this Court with the correctness of the ori- 
ginal Court’s action. In other words even 
though we proceed on the basis of the ori- 
ginal findings of the insolvency Court on the 
question of undue preference this makes no 
practical difference as the finding that is 
binding on us as a finding of fact is the find- 
ing of the lower appellate Court. We next 
take up the second question for determina- 
tion and this is'.tbe real crux of the matter, 
namely whether the lower appellate Court 
rightly decided the question of fraudulent 
preference. This finding would ordinarily be 
one of fact and outside our province sitting 
in second appeal, but in the present case 
the learned District Judge has decided it 
by reason of bis view as to where the onus 
of proof lies since be considers the evidence 
to be unsatisfactory on both sides. Whether 
the burden has been correctly laid or not 
is a question of law. The learned District 
Judge bos said in para. 6 of his judgment : 

Ae regards the onus it Is on the applicant, but 
it 1b not a fixed onus and once it is ^own that a 
creditor has been preferred by the debtor on the 
eve of his bankruptcy, the onus to prove good faith 
is shifted on the transferee creditor. In the present 
case, neither party has led every good evidence but 
the respondeat has shown that barring a bonse, 
which also waa at the tame time mortgaged by the 
insolvent, all theavallable property waa transferred 
by him in favour of the appellants. These trans- 
fers were effected on the eve of bankruptcy aud It 
was necsseary for the appellant to prove the 
motive of the debtor in making the transfers in 
their favour. TbodebtorwasexaminedaeN.A.W. 8, 
but he does not say a word as to why the trans- 
fers were effected by him. There is also no appre- 
ciable evidence of any pressure having been 
brought on the Insolvent for effecting the trans- 
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fers. The transfers thus, for all purposes, appear to 
be a voluntary act of the debtor and it amounts to 
a fraudulent preference. 

The learned Judge is quite correct that 
the burden is initially on the applicant. 
That is now settled law, but is he correct 
in saying that the burden is shifted once it 
is shown that a creditor has in fact been 
preferred on the eve of bankruptcy ? He has 
not given any authority for his view but 
there are quite a number of authorities 
which support him as well as a number 
which do not. Of those which support him 
we would mention (1924) 2 ch 51fi* at p. 5Si, 
AIR 192C Sind 123,^ 107 I C 210,* A I R 1932 Lah 
321,^ A 1 R 1935 Cal 190® and I L R (1938) 2 Cal 
275.^ On the other side, inter alia, is the dis- 
senting judgment of Pollock, M. B. in (1924) 
2 ch 515* which, being the opinion of so 
eminent a Judge, deserves great respect. In 
most of the cases to which we have referred 
there are other cogent circumstances which 
have combined to satisfy the Court that the 
transfer then under consideration was frau- 
dulent or was not fraudulent as the case 
might be. In (1859) 26 Beav 88=53 E R 5C9® 
Sir J. Bomilly M. B. observes, in a case 
which was a debtor’s petition i 
Frauduleot proforence is of two sorts: one is, 
when a maOa ou tho oto of bankruptcy, koowing 
be is about to become bankrupt, of bis own mere 
motion and wiU, sends to a creditor, informs him 
of the fact, and gives him some property, in order 
that the creditor may obtain Bomethlng for him* 
self over and above that which be can get by prov* 
ing under the bankruptcy that is a fraudulent 
preference* But it must proceed voluntarily from 
the bankrupt himself, for if the creditor comes and 
insists CO being paid or on having security, the 
fact of the debtor giving way and acceding to the 
request docs not make it a fraudulent preference.** 
The amount of pressure is not a matter of very 
considerable importance, because, to make tbe 
transaction fraudulent, tho preference must pro* 
ceed voluntarily from the bankrupt himself, which 
it does not if be be induced to do it by the pressure 

of tbe creditor whether it be much or little. 

• • • • 

In this case I cannot see anything to satisfy mo 
that it was voluntary. The letters show that 
Fesenmoycr was insisting that Arebbutt should 
pay or secure tho amount due to him* 

2* (1924) 2 Ch 515 : (1924) B & C R 143 : 69 S J 
35, In re Cohen ; Exparte Trustee. 

3* (*26) 13 A I B 1920 Sind 123 ; 93 I C 872, OSi- 
cial Receiver v. Kewalmal. 

4* (*28) 107 1 C 210, Necbaldas v* Official Receiver* 
5. ('32) 19 A I B 1932 Lah 821 : 137 I 0 65 ; 33 
P L R 255, Dina Nath v* Labhu Bam* 

6* 085) 22 A I R 1935 Cal 190 : 60 C L J 263, 
Panmall Jesraj v* J* Macleod. 

7. 088) 26 A I R 1938 Cal 417 : 178 IC 727 : I LR 
(1930) 2 Oal 275 : 42 C W N 664, Rama Nanda 
Paul V* Pankaj Kumar Ghosh. 

8* (1859) 25 Beav 68 : 3 Do G & J 13 : 53 E R 
569, Johnson v. Fesenmeyer* 
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If. in point of fact, bo had assigned ail his stock- 
iD-tradc and everything by which he could carry 
ou business, and which would have rendered it 
im^sible to carry on business except at the mere 
will and pleasure of the assignee of the property 

tho case might have been different 

... To render it (the transaction) invalid, there 
must te .a disposition on the part of the insolvent 
to f.avour that particular creditor, and this is 
generally shown by the fact that the first step or 
proposal towards the disposal of the property in 
favour of that creditor proceeds from the insolvent 
debtor. But if the creditor, although ho knows 
that the debtor is insolvent, presses and insists 
upon having a security for bis debt, and the debtor 
yields to that pressure, and gives the security, al. 
though it may be well known to both, at the same 
time, that the effect will be to give to that parti- 
cular creditor an advantage over the other credi- 
tors of the insolvent, the transaction, in my 
opinion, is perfectly good and valid. 

In (ISTG) 2 Ch 127® a solicitor, shortly bo- 
fore absconding as an insolvent debtor, had 
given securities to the defendant, who was 
one of his clerks and a bona fide creditor. 
Tbo bankrupt left on 23th October 1872 hav. 
ing two days previously signed a declaration 
admitting his inability to pay his debts. The 
defendant had been pressing for security. It 
was held, on a suit by tho trustee in bank- 
ruptcy to set aside the securities as being 
a fraudulent preference, that the pressure 
and prornise were sufficient to rebut tho 
presumption of a fraudulent preference aris. 
mg from the circumstances and would sus- 
tain the deeds even if the knowledge of the 
insolvency were brought homo to tho dofen. 
dant. The learned Vice-Chancollor who 
delivered tlio judgment in that case says at 
page 134 ; 

A debtor must not of his own more motion 
without pressure or application, give a security to 
a creditor on the eve of bankruptcy, and if hodoes 
that is a fr,audu1ent preference. But If there be any 
preMuro or negotiation for a security on the part 
of the creditor, then the (act that the creditor 
knows the debtor to bo In embarrassed circum. 
stances is no objection to the validity of the socu- 

and at p. 136 there is tho following passage: 

If there IS a mixed motivo.il the debtor is partly 
influenced by a demand of the creditor, or by 
negotiations with him. the act is not a purely 

fraudulent preference^ 
although the creditor may be a friend whom tho 

that there was a tona fide demand for security 
and then a Iwna fide negotiation as to what the 

know that he was hopelessly insolvent, bo did not 
contemplate immedlalo bankruptcy, bnt was try. 
Ing to Btave it ofT; 

and then another passage at p. 187 • 

that, if there bo a tona fide negotiation for security 
a^ se^rlt^ bo given on the very eve of the 

9.(1870 2 Ch 127: 84 L T 4M, Smith v. Pilgrim, 
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bankruptcy, and the person taking the security 

fran'r debtor was hopelessly insolvent, the 
transaction is valid according to law and tbnf 

overythipg depends upon Iho® bonalde, ol fhe 
tcanaactioDs 

lu (1001) 1 K B 710,‘“ a case ot a creditor's 
petition, the petition was presented on 2nd 
June grounded on an act of bankruptcy 
committed on tho previous I7th May, and 
on 27th June a receiving order was made 
against him and adjudication followed. The 
bankrupt being a solicitor had committed a 
breach of trust of his client’s money and 
deposited his own securities to make good 
the loss and it was admitted that through, 
out May the bankrupt was hopelessly 
insolvent and that he was aware of his 
insolvency, also that ho had committed simi- 
lar breaches of trust in some thirty other 
trust estates and bad attempted to make 
similar restitution in some cases but not 
in others. Vaughan Williams L. J. in tho 
Court of appeal says : 

If a roan on the eve of b-aukruptcy niakea a pay- 
ment to a particular creditor, tho presumption 
immediate y arises that bo makes that payment 
with the dominant view of giving a preference to 
that creditor over his other creditors. There it not 
need for any evidence that that view was expressed 
in so many words by tho bankrupt: it is a pre- 
sumption which would arise from the transaction. 
Wow then, suppose that, in addition to that fact 
of payment on tho eve ot bankruptcy, there is also 
proof that tho money so paid was paid by the 
bankrupt in order to make good a breach of trust ; 
in that case it appears to mo that tbo presumption 
siriemg irom tho fact of that paymoot being on the 
evo of bankruptcy would ccaao to operate: It would 
bo negatived. There prima facie it appears to me 
that, if you have no other considerations at all, 
the proper inference is that tho presumption of an 
intention to prefer is dislodged, and the presump- 
tion Is the other way. Of course that presumption 
would not bo conclusive; one must look round and 
what other circumetaocos there are . . . Ono 
has to look at tho circumstancea at tbo timo, and 
600 from them what hia dominant view was. 

The case in (i02i) 2 ch 515,^ so far as tho 
opinions of the majority of tho Court aro 
concernotl, supports tho view of the learned 
District Judge, but Pollock M. R. in a dis- 
senting judgment is of a different opinion. 

In that case the bankrupt passed post-dated 
cheques to 103 creditors and on the day 
before tho cheques matured paid off ono of 
the creditors in cash taking back the cheque 
which had been sent to that creditor. On 
a creditor's petition being presented tbo 
trustee in bankruptcy moved for tho cancel- 
lation of this transaction as being a fraudu- 
lent preference. There was apparently no 

10. (1901) 1 K B 710: 71 LjlcB 890: 84 1^430; 

49 W R 291: a Mansoa 146: 17 T L R 296. In r« 
Lake; Ex parto Dyer, 
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reason why the bankrupt should have selec- 
ted this creditor lor payment out of 108 
creditors to whom be was indebted. Pollock 
M. R. having stated that the initial onus 
lay on the trustee to give evidence that the 
debtor’s dominant motive was to prefer the 
creditor, observes that evidence of kinship 
would prima facie discharge the onus upon 
the trustee : 

There are other facts which do likewise; and if 
the onus is discharged, no doubt the debtor must 
then displace the prima facie evidence of a domi- 
nant intention to prefer given by the trustee. This 
can be done by proving that the payment was 
made under pressure, or for one or other of the 
many reasons indicated by Phillimore J. in (1918) 
2KB 80^^ at p. 85. But the trustee must dis- 
charge the onus that lies upon him. Has he done 
80 here 7 No doubt all the attending oircumstancas 
should be taken into account . . . The fact that a 
number of cheques were seut out by tho debtor ou 
20th July does not appeal to be indicative of any- 
thing more than that the debtor expected to have 
moans at hie service with which to meet them 
when they fcli due on Slst July. No doubt there is 
the fact of the payment with its attendant result 
of preference on 30tb July, but there is no more. 
We are not at liberty ... to accept that fact as 
BOfTioient. I cannot speoulate or surmise in, order to 
eupply tho deflolonoy. Without evidence, tho mat- 
ter must bo loft whore it is, unexplained, and with- 
out any character given to, or purpose proved in 
relation to, the mere payment .... 


The other two learned Judges who deli 
verod judgmentB in that cose consideret 
that the onus had shifted to the transferei 
who bad failed to discharge it. After statinj 
tho facts, Warrington L. J. at p. 558 says : 

The payment was purely voluntary. No threa 
of proceedings bad been held out by the appellants 
No special coneequences of an unpleasant nature 
such as those tho effect of which was considered ii 
(1899) A 0 419,1* from tho non payment of tb 
debt were to be apprehended. It was not long over 
duo. Tho debtor bad only ten days oarlior takei 
the Btep of sending to tho 108 creditors post-date 
cheques all payable on the same day. Slst July- 
them all on an equality. Then oi 
aoih July, at a time when ho must have alroad 
uetermlned to give the notice of suspensionaotuaU 
given on the next day, ha selects the particula 
creditor and pays him in full with money whicl 
but for such payment would have been distribute 
amongst the creditors generally. The conclusio 
J® ^ ‘oo^ltsblo. The payment bein 
Ft n circumstances attendin 

th^t ^ I must and do infc 

ioni’rfn* snothor of which wo ai 

no i”® in fact and fo 

lor H w tho particular oreditoi 

MvmSnt whS and therefore made th 

i preferring them. I can fin 

what “‘® ^f^win 

wbat seems to me an obvious inference. 


U. (lyia) 2 K B 80 : 8TXT'k~B~62 K • lOft r ^ 
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It is truo tboro is hero uotbiug of anj special 
nature in the relatious between the bankrupt and 
the particular creditors tending to make probable 
a desire to prefer them. But the absence of such a 
circumstance which, if it were present, would make 
the inference easier, docs not prevent its being 
drawn if the other circumstances lead to it. 

This was in substance also the opinion of 
Sargent L. J. At p. 544 he says : 

No case has boon cited to us nor do I think any 
case can be found whore a debtor in imminent 
expectation of bankruptcy has givcu a preference 
in fact to a particular creditor, which is apparently 
voluntary and is wholly unexplained, and whore 
that preference in fact has boon held good. To hold 
otherwise in this case would, in my judgment, 
inconsistent with the whole course of decision in 
bankruptcy in such cases and would revolutionise 

the settled law in this respect A clairor ease 

of knowledge of immediate impending bankruptcy 
and of a purely voluntary payment it would Le 
difficult to imagine. 

Turning now to cases from India, the 
view of the Sind Judicial Commissioner’s 
Court, as expressed in A i R 1920 sind 123® 
and 107 I c 210,* appears to bo that the onus 
is in tho first instance on tho oQicial re- 
ceiver to prove that the dominant or the 
substantial or effective, though not neces- 
SMily the sole motive, the insolvent had in 
view in making such payments was to prefer 
that particular creditor : 

But the onus is shifted on to the bankrupt to 
prove the contrary when ho makes such payments 
on tho eve of hU bankruptcy. There is in such a 
case no need for any evidence that that vlow was 
expressed in so many words by the bankrupt, 
whero tho reason of such payment remains un- 
explained, it is compotont for tho Court to bold 
that a prima facie case of fraudulent preference has 
been est&blisbcd and to act on it. 

In 107 I c 210 * a Bench of the same High 
Court considered that the onus is shifted if 
it is proved that the insolvent made tho 
payment or transferred the property in dis- 
charge of an old debt and on the eve of 
bankruptcy. In air 1931 all 142 ,^® tho 
^se of a debtor’s petition, the Allahabad 
High Court appears to have hold the view 
that in view of the fact that the initiative 
came from the insolvent that would have 
been enough to shift the onus but for the 
fact that a suit was pending against the 
insolvent on the part of the transferees and 
therefore their Lordships considered that 
there was pressure which saved the traosac* 
tioD from being a fraudulent preference. In 
AIR 1932 Lah 821 ® Addison J. follows the 
ofod rulings, to which we have referred 
above, and comes to the same conclusion 
that the mortgage being effected on the eve 
of bankr uptcy and in lieu of an old debt it 

^3. 081) 18 AIR 1981 All 142 : 185 I 0 117 ; 1931 

A L J 2G, Kaahi Nath v, Offlclal Beccivor. 
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yvas for the mortgagee to establish that be 
brought pressure upon his debtor and if 
he failed to do so the transaction must 
be taken to be a fraudulent preference. In 
AIR 1934 Rang 208** a Bench considered a 
number of English oases, including some of 
those which we have mentioned above, and 
came to the conclusion that it made a con- 
siderable difference as to whether the insol- 
vent was disposing of all his property or 
only a portion of bis property. In A i R 1935 
cal 190 '® the lower Court had found that 
the receiver had failed to discharge the 
onus of proving fraudulent preference. The 
High Court pointed out that the lower 
Court had overlooked the very important 
circumstance that payment was made very 
shortly before the application for insolvency 
was filed and this would show that undue 
preference was intended. That was also a 
debtor’s petition. Finally in I R R (193^) 2 
Cal 275’ Mukhorjoa J. observed : 

If a debtor traosfers a valuable property on the 
eye of insolvency to a creditor of his. the considora- 
tion being the past debt due to the cro'litor, an 
inference of undue profcronca can legitimately bo 
drawn. But if the debtor .approaches a creditor for 
a loan and substantial advance is made by tho 
latter who insists as a part of tho same bargain 
on the payment of tho existing debt, tho debtor 
coDBCnting to it cannot bo s-aid to have voluntarily 
given preference to tho creditor. 

It appears to us in tho light of the ob- 
sorvations of so many learned Judges who 
have handled the matter that as regards 
the shifting of the onus of proof some dis- 
tinction should bo made between debtors’ 
and creditors petitions. In tho same class 
as debtor’s petition we would also place 
those creditors’ petitions which are tho 
result of acta of insolvency which leave no 
doubt but that the debtor is contemplating 
insolvonoy as for instance, where be absconds 
or gives notice to his creditors that he has 
suspended or is about to suspend payment. 

In such cases, we think, that it would take 
a smaller amount of evidence to shift the 
onus of proof on to tho creditor who seeks 
to annul the transaction. Where however a 
creditor files a petition and puts forward as 
an act of insolvency the very transaction 
which he snbsoquently seeks to annul, then 
we think that something more than the 
more making of payment on the eve of 
insolvency is required. How much more 
would depend on the eircnmstancos of the 
individual case. In the present case the 

1934 Bang 208 : 163 I Q 1 ^ 
Ohettlar Firm v. U Manng. i 0 19, 

15. C86) 22 AIR 1086 Cal 190 : 60 0 L J 253 
Panmal Jamj v. J. Maeleod. 
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evidence shows that with the exception of a 
small residential house the insolvent trans- 
ferred all his property on the eve of bank- 
ruptcy. The transfers which are before us 
were in respect of old debts and were made 
in favour of a relation, although not a close 
relation. 

Then again the mortgage of the house to 
Balkisban about tho same time had already 
been annulled as a fraudulent preference 
and it has been laid down in (1913) 2KB 
so” that whore a trustee in bankruptcy 
attacks a transaction between a debtor and 
his creditor as a fraudulent preference, evi- 
denco of other acts of preference in favour 
of other creditors, committed by the debtor 
shortly before or after tho transaction im- 
pugnod. is admissible to show the debtor’s 
intent. This was followed by Pollock J. in 
ILR(1937) Nag 78.'® We consider that these 

circumstances were quite sufficient to shift 
the onus of proof on to the transferees. 
They have endeavoured to show that there 
was pressuro, but evidence of such pressure 
consists only in the statement of Firfcuram 
(N. a. W. 2), a servant of tho transferees, 
tliat they wanted to file a suit for the 
amount duo to them, but they had not 
issued any notice to tho debtors, they had 
only raontioood tho matter orally. In the 
circumstances wo are accordingly of the 
opinion that tho learned Judge committed 
no error of law in placing the onus of proof 
where ho did and that his finding cannot be 
disturbed. 

There now remains tlio lost point about 
whether the surrender deed was a transac- 
tion on which S. 61 could operate. For this 
learned counsel for the appellants relies on 
A I R 1925 Nag 455” and 26 N L R 1G.‘® Tho 
former of those cases was not a case under 
the Provincial Insolvency Act at all. Tho 
question was whether a surrender deed Nvas 
an alienation within tho meaning of R. 11, 
Sch. 8, Civil P. C. For the purposes of the 
Insolvency Act, "transfer of property” has 
been stated in s. 2 (1) (f) to include a trans. 
for of any interest in property. A surrender 
is certainly a transfer of an interest in pro- 
perty. 26 N L R 46*® is a case in which os a 
result of an order of adjudication the insol- 
vent's property vested in tho receiver. Tho 
Court hold that tho cultivating rights in air 
coul^ not vest in tho receiver because on 

16. (’37) 24 A I R 1937 Nng 117 : 167 I 0 838 ; 

I L R (1937) Nag 78, Qo{>al v. Bajirao. 

17 . (’26) 12 A I R 1925 Nag 466 ; 89 I C 174, 
Marotl V. Krishna Rao. 

18 . (’29) 16 A I R 1929 Nag 838 : 121 I C 54 : 26 
N L R 46, Nagoba v. A. V. Zinjardo. 
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the loss of the proprietary rights the ioeol- 
vents became occapanoy tenants of their 
sir land. Such a case is quite different from 
the case before us where the insolvent has 
tried to transfer the whole of his village 
share by the device of doing it in two stages: 

(a) by selling the proprietary rights and 

(b) by surrendering the occupancy rights. 
The whole transaction has to be taken to* 
gather and amounts to one complete transfer 
of the whole of the village share. Accord* 
ingly, we see no reason to interfere with the 
findings of the lower appellate Court. The 
appeal is dismissed with costs. Counsel's fee 
Rs. 60. 

D.S./R.K. Appeal dismissed. 
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Stone C. J. and Clarke J. 

Surajmal Govindram Agarival, Akola 
and another — Appellants 

v. 

Baxiram Rodtiial Firm, Akola — 

Bespondents. 

Miflo. Appeal No. 19G of 1938, Decided on 10th 
September 1910, from order of Second Addl. Diet. 
Judge, Akola. D/- 80tb April 1938. 

(a) Civil P. C. (1908), S. 144 — Under S. 144 
court rale of Interest must be taken as fairly 
compensating litigant — Evidence to determine 
rate of interest is not necessary unless some 
special reason Is shown— Reason for adducing 
evidence being to increase interest or to reduce 

It — No evidence is necessary _ Court rale is 
proper. 

Under S. 144 tbo court rate must always be 
UkoD as tho rate that fairly compensates litigants. 
No evidence need bo taken for tho purpose of deter, 
mining the rate of interest to be awarded under 
b. 144 unless some special reason is shown. Where 
the ^son stated, on the one hand to increase 
the interest end on the other hand to reduce it 
is Irrelevant tho court rate must be deemed to be 

A I R 8 P 0 466 and (’35) 23 

AIR 1986 P 0 12, Bel, on. [P jge o 2] 

(y Civil P. C. (1908). S. 144- A suing B and 
seeking to attach his property _ C standing 
surety for Dto extent of Rs.54,000-A obtainini 
from O ° An®' realising Rs. 54,000 

appeal to Rs'ss.OOO^!! Dlslllowance oMm'Sc's" 

•pp... 0«p,t 


it stood at the date of tho suit. In C'a claim for 
restitution : 

Held that tho fact that tho appellate Court dis- 
allowed Interest to A from the date of tho suit did 
not affect tho quantum of tho amount to which be 
was found ontitle<l and therefore C could claim by 
way of restitution only tho amount paid by him 
in excess of Rs. 83,000 with interest at tho court 
rate from tho date of over-payment until tho date 
of payment back. [P 190 0 I; P 197 0 1] 

W. H. Purantk and M. D. Khandckar — 

for Appellants. 

R. iV. Padhye — for Respondents. 

G. V, Deshmukh — for Respondent No. 7. 

Judgment. — This miscellaDOous appeal 
raises the question as to the proper proce- 
dure to be followed whore restitutiou is 
claimed under s. 144 . Civil P. C., in order to 
ascertain whether interest should be granted 
and if so at what rate. It is said by tho ap- 
pellants that in this case the learned Judgo 
having indicated that ho would take evi- 
dence on tho question of the loss suffered, 
he settled the issues so as to include tho 
following question, 

8 (a) Whether interest is claimable or not in this 
claim for restitution. 3 (b) How much interest 
ahould bo allowed? 

He however proceeded to deal with that 
issue without giving tho patries time to 
adduce any evidence to show at what rate 
interest should be allowed. It has been 
indicated before us on the one hand that if 
the learned Judge had gone into tho evi* 
donee ho would have found that in point of 
fact the appellants are entitled to no interest 
at all except as regards Rs. 2000 because as 
regards Rs. 20,000 the judgment-debtor had 
deposited that sum with the surety and ac- 
cordingly tho surety had not been out of 
pocket. They paid Rs. 22,000 too much to the 
decree. bolder, but they got Rs. 20,000 in hand 
from the judgment. debtor and consequently, 
apart from interest on Rs. 2000, no dama<’e 
was suffered by the surety. On the other 
hand, it is suggested that if we went into 
the evidence we should find that this surety 
had bad to borrow money at an extremely 
high rate of interest as a consequence of 
haying to pay out too much to the decree- 
holder and that therefore he is entitled to 

daim by way of damages interest at the rate 
bo had paid. 

Had we thought that either of those 
matters was relevant, we should have con- 
sidered it necessary to remand this case for 
the taking of evidence. But we think that 
the true priooiple upon which Courts should 
operate in these restitution matters when 
MDSidering interest, whether interest shoulcl 
be granted and if so at what rate, is laid down 
by the Privy Council in an appeal from the 
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Supreme Court of Hongkong reported in 
(1871) L R 3 P C 4G5’ followed by the Privy 
(Council in A I R 1935 P C 12.^ Before examin- 
ing that principle it is desirable to state 
shortly what the facts here are : a sued B 
and having filed his suit applied to the Court 
for an attachment before judgment. In order 
to avoid having his property attached, B 
offered to find a surety and he found c whom 
‘the Court accepted and who stood surety for 
Ithe decretal amount up to a maximum of 
Rs. 54,000. In point of fact, the decree that 
the trial Court passed was for Rs. 90,000 
and thereupon the decree- holder operating 
under 8.145, Civil P. C., proceeded in execu- 
tion against the surety and recovered from 
him up to the maximum for which the 
surety was liable, that is to say Rs. .51,000. 
As regards the balance he proceeded against 
the judgment-debtor. The steps he took 
against the judgment. debtor we need not 
consider. The judgment-debtor appealed and 
on appeal, which was heard some five years 
later, the appellate Court cut down the 
decree from over Rs. 95,000 to under rupees 
35,000, to bo accurate Rs. 31,433 together 
with interest from a certain date at G per 
cent, and made certain adjustments as 
regards costs. 

As a consequence, it is apparent that c 
had paid too much and it is not disputed 
before us what the quantum was of the 
excess. It is Rupees 21.2S5.I2.0. That is the 
amount that c can recover and to that 
amount under the powers conferred upon 
the Court by s. Ill can be added an addi- 
tional amount l)y way of interest or au 
additional amount by way of damages and so 
forth. What is under discussion liero is the 
amount that should be added by way of 
interest. Id the cose from Hongkong the 
Court in Hongkong when giving restitution 
was asked also to award interest and the 
Court refused to do so on the ground that 
it considered that it had no power. Such a 
question in view of the terms of 8. 144 , Civil 
P. C., could not arise in India. The matter 
went before the Judicial Committee and the 
Judicial Committee held as a matter of 
general principle and justice that a Court 
had power to grant interest because, to use 
the language of the Earl of Cairns, 
their Ix)rd 8 hip 0 are o( opinion, that one ct the first 
and highcBb duties of all Courts is to bake care that 
the act of the Court does no Injury to any of the 


1. (1871) L R 3 P 0 466 : 40 L J P C 1 • 24 1 
111 : 19 W R 449 : 7 Moo P C (NS) 814, Rodgo 
Coinptoir D'Escompte de Paris. 

2. (* 86 ) 22 A I R 19S8 P 0 12 ; 163 I 0 664 (P 
Guran Dltta ▼. T. R. Ditto. 


suitors, and when the expression "the act of the 
Court’’ is used, it does not mean merely the act of 
the primary Court, or of any intermediate Court of 
appeal, but the act of the Court as a whole, from 
the lowest Court which entertains jurisdiction over 
the matter up to the highest Court which finally 
disposes of the case. It is the duty of the aggregate 
of those tribunals, if I may use the expression, to 
take care that no act of tho Court in the course of 
the whole of tho proceedings does an injury to tho 
suitors in the Court. 

It is contended, on the part of the respondents 
here, that the principal sum being restored to the 
present petitioners, they have no right to recover 
fron» them any interest. It is obvious that, if that 
is 60 , injury, .and very gr.avoinjury, will be done to 
the petitioners. They will by reason of an act of 
the Court have paid a sum which it is now aacor- 
tained was ordered to bo paid by mistake and 
wrongfully. They will recover that sum after the 
lapse of a considerable time, but they will recover 
it without tho ordinary fruits which are derived from 
the enjoyment of money. On the other hand, those 
fruits will have been enjoyed, or may have been en- 
joyed, by tho person who by mistake and by wrong 
obtained possession of the money under a judgment 
which has boon reversed. So farthoroforeas principle 
is concerned, their Lordships have no doubt or hesi- 
t.ation in saying that Injustice will bo done to the 
petitioners, and that the perfect judicial determi- 
nation which it must bo tho object of all Courts to 
arrive at, will not have been arrived at unless tho 
persons who have had their money improperly 
taken frotu thorn have the money restored to them, 
with interest, during the time that tho money has 
been withheld. 

Id that caso tho bank that was claiming 
tho intorost was complaining that it had 
lost the use of this money. Their Lordships 
did not, however, order any enquiry to find 
out what the damage was. They proceeded 
entirely on tho basis that justice was met by 
giving tho ordinary court rate, for their order 
at p. 177 was that they directed tho court 
to add to the sums repaid by tho re.spondonts to 
the appellants for principal and interest, the in- 
terest duo on the aaid sums at tho rate u.sually 
allowed by tho Supremo Court of Hong Kong, from 
the (dato of the overpayment) to the (date of resti- 
tution.) 

Wo think that the court rate must always 
bo taken as the rate that fairly compensates 
litigants unless there be some special reason 
shown to the contrary. The only doubt we 
felt was whether it should not bo open 
to a litigant to adduce evidence to show that 
some special reason exists in this case espe- 
cially as the learned Judge had rather indi- 
cated that be would bo taking evidence in 
future or to determine issue 3 (b). But as 
we have already said tho two points put 
before us as a reason on tho one hand to 
increase the interest and on the other hand 
to reduce it would be quite irrelevant and 
no other special ground has boon indicated, 
and therefore we think that the court rate 
is the proper rate. 
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That leads to the other point which has 
been argued and which we think is entirely 
without substance. It is said that in the 
suit in which a decree was eventually given 
for Rs. 33,000 and odd after the Court of first 
instance had given a decree for Rs. 96,000 
the appellate Court indicated its displeasure 
at the behaviour of the plaintiff by disallow- 
ing interest throughout, and indeed in effect 
restricted the right of the plaintiff to be 
paid anything to a date as from the date of 
the judgment. Therefore, it is said that when 
in point of fact five years before operating 
under the decree for Rs. 96,000 the plaintiff 
got the surety to pay him Ba. 64,000 in truth 
and in fact he was not entitled to anything 
if you look at the matter with the eyes of 
the final appellate Court. Therefore, the 
surety did not merely pay Rs. 21,235-12-0 too 
much, he paid Be. 64,000 too much. Therefore 
he should now be allowed restitution on the 
basis of Rs. 64,000 overpaid, interest on Rs. 
64,000 overpaid, interest to be calculated at 
the rate he bad to pay and the decree- holder 
should only be allowed as from the date of 
the appellate Court’s decree the amount of 
that decree made payable to the plaintiff. 
Looked at of course in that way the bill 
become a very high one. But it seems to us 
to bo quite impossible to regard the matter 
in that way. The appellate Court, it is true, 
disallowed the plaintiff interest from the 
date of suit onwards. That meant that the 
amount it found the plaintiff entitled to 
was the amount that the plaintiff was enti- 
tled to as at the date of suit. Ho was enti- 
tled to that amount at the date of suit and 
thereafter onwards of course bo could not 
execute any decree until be got a decree. 
His right was always to that sum. His 
power to execute that decree is when be 
got that decree. The fact that he was die- 
allowed any interest after the date of suit 
does not affect the quantum of the sum to 
which he was entitled. Accordingly when 
on 24th February 1928 he recovered Rs. 54,000 
from the surety he was entitled to recover 
Rs. 33,000 and odd from the surety. Taking 
into account costs and interest, as we have 
said, that shows that the overpayment was 
Rs. 21,286-12.0. It follows, in our opinion, 
that the learned Judge was right in direct, 
ing restitution of that amount together with 
court rate of interest as from the date of 
overpayment until the date of payment 
back. The appeal fails and is dismissed with 
costs. 

g.n./r.k. Appeal dismissed. 
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Clarke J. 

Shajikar Balkrishiia Uatckar — Defen- 
dant — Judgment debtor — Applicant 

V. 

ShreeGopalKrishna Sansihan, Barshi- 
Takli — Opposite Party. 

Civil Rovn. No* 13 of 1940, Decided on 17th 
December 1940, for revision of order of Second 
Sub-Judge, First Class, Akola, D/- 9th October 
1939 and 9th November 1940. 

Civil P. C. (1908), O. 23, R. 3 — Form of de- 
cree Decree of Small Cause Court — Amend- 

ment creating charge — Effect on cxecutability 

Compromise covering matters relating to suit 

and matters not relating to suit — Recital of 
whole agreement concluding with order relative 
to part which is subject of suit, or introducing 
agreement in schedule to decree are only proper 
and effective methods of carrying out terms of 
O. 23, R. 3 — Small cause decree not carrying 
out terms in either of ways suggested, subse- 
quently changed by appending terms of com- 
promise creating charge, as schedule to decree 

Change was amendment of decree which 

affected its capability of execution — Being Small 
Cause Court decree creating charge on immov- 
able property it was void and inoperative. 

Where a compromise baa been arrived utbctwoou 
the parties and covers both matters relating to tho 
suit and matters not relating to the suit a perfectly 
proper and eScctive method of carrying out the 
terms of O. 28, R. 3 would bo to rocito the whole 
of tho agrooment and then to concludo with an 
order relative to that part which was subject of the 
suit, or in tho alternativo it could introduce the 
agreement in a schedule to tho decree. 

[P 197 0 1; P 198 C 1, 2] 
A decree of a Small Cause Court did uot carry 
out the terms of O. 28, R. 3 in either of the ways 
suggested above. It merely said that a certain sum 
was payable in seven yearly instalments and it 
then recited tbc conditions on which it became 
exigible and concluded with a direction that tho 
claim would bo a ebargo on a certain immovable 
property of tho ju(]gment'debtor. Later on,atrana« 
latioQ of tho actual terms of tho compromise was 
appended as a schedule to the decree : 

Held that the Court bad carried out the require* 
ments of O. 23, R. 8 which it had not carried out 
before* That was nothing else than an amendment 
of the decree which amondmont made a difference 
of its capability of execution, so far as the decree of 
such Court sought to create a charge on immov- 
able property, it must bo regarded as void and in« 
operative: (49) 6 A I R 1919 PC 79, TUUon; (*34) 
21 A I R 1984 Nag 147, Disting.; (’39) 26 A I R 
1939 Nag 118, lUl. on. CP 199 C 1, 2) 

V . L. Ohe and IF. B, Pendharhar — 

for Applicant. 

V. K. Puijwade^ioi Opposite Party* 

Order* — The applicant in the present 
revision application is the judgment* debtor 
against whom there is in existence a com- 
promise decree passed in favour of the non. 
applicants decree- holders. As the decree 
originally stood, it provided that defendant l 
should pay Rs* 850 to the plaintiffs in seven 
yearly instalments commencing on 15th 
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April 1938. The decroo wag to be exigible to 
the extent of its full value either on default 
of the first instalment or on the default of 
any two subsequent instalments. The de- 
creo finished with the sentence : “Plaintiffs’ 
decree claim to have charge on defendant’s 
field s. No. 29, area 5.20 of M. Hingna.” 

This decree was passed by a Court of 
Srnall Causes. When the decree became 
exigible by reason of default in payment, 
the decree-holders applied to execute the 
decree not against survey No. 29 but per. 
sonally against the judgment-debtor who 
objected saying that under the terms of the 
compromise the decree. holders wore re- 
quired to proceed against survey No. 29 and 
could not proceed against the judgment- 
debtor personally and as the Small Cause 
Court was incompetent to pass a decree 
affecting immovable property the decree was 
not capable of execution. The lower Court, 
by its order under revision dated 9th Octo-' 
her 1939, hold following a i r 1931 Nag 140.‘ 
that the decree was a personal decree in 
spite of the fact that it created a charge on 
survey No. 29 and that the decree- holders 
were at liberty to execute the decroo in any 
manner that they desired. Although there- 
fore the charge could not be enforced by the 
bmall Cause Court, the decreo-holdorscould 
proceed in execution against other property 
of the judgment-dobtor. Against this order 
the ]udgmeDt.debtor applied in revision, 
complaining that the decree, as it stood, was 
not 10 terms of the compromise and that it 
wuld not ho executed since it was a Small 
Cause Court s decree, that Court being pre- 
eluded from charging immovable property, 
ihe application came before Bose J who 
on 80th September 1940 . observed that, as it 

rvfVf^vf the judgmont-debtor 

that the decroo was not in accordance with 

the terms of the compromise, his only 

remedy was to ask the Court which passed 

judgment.debtor one month within which 

^ for amendment, adding that the 

dtZca? proceeded with after the 

disposal of that application. Accordingly the 

presented an application 
to the lower Court under 8. 152 , Civil P. C 

Mking that the decree be amended and 
drawn up in acMrdance with the terms of the 
TOmpromise. On that application the lower 

November 

1910 in which the learned Judge refers to 


Privy CouncU in 47 Cal 485’’ at p. 405 where 
they say that where a compromise has been' 
arrived at between the parties and covers’ 
both matters relating to the suit and matters' 
not relating to the suit a perfectly proper' 
and effective method of carrying out the 
terms of o. 2-3. R. 3. Civil P. C., which is the 
rule requiring a Court to order a compro- 
miso to be recorded and to pass a decree in 
accordance therewith as far as it relates to 
the suit, would be to recite the whole of' 
the agreement and then to conclude with' 
an order relative to that part which was’ 
subject of the suit or in the alternative it' 
could introduce the agreement in a schedule 
to a decree. After quoting these observa. 
tions of their Lordships the lower Court 
says in paragraph 9 : 

I do not propose to amend the decree. I only add 
-a schedule of the terms of the agreement ... A full 
translation of the agreement dated 7th July 1938; 
will appear now as an appendix to the decree. The' 
application in substance is dismissed. 

Accordingly now the revision application 
bos come before me to be proceeded with 
in accordance with the directions of Bose J. 

ID his order dated 30th September l 9 io. 

The applicant, judgment-dobtor contends! 
that, although the lower Court says that he' 
does not propose to amend the decree and, 
has also said that tlio application for amend, 
mont is dismissed, it has in effect amended' 
the decroo by appending the compromisei 
agreement as a schedule to the dooree as! 
was suggested by their Lordships in the! 
ruling mentioned in the previous paragraph 
and that the decree haviog been thus 
amended the dooreo-holders are precluded 
by the terms of the compromise from exo- 
outing this decroo which is ultra vires of a 
Small Cause Court. The lower Court appears 
to have considered that it made no differ, 
ence to the decree whether the compromise 
agreement was apjiondod or not for as the 
learned Judge says : 

Tbo primary cltiUBo of payinout of tho decretal 
amount by tho defendant is not snioothored, niuti. 
latcd or destroyed by tho subsequent clauses of the 
manner In which tho amount was to l<i roaHrod by 
tno aocroc boldor, 

and it was hocauso of this view that tlie 
nature of tho decree was in no way altered 
that ho purports to dismiss tho application 
for amendment saying that he did not pro- 
pose to amend the decree. Accordingly, the 
question now is whether the appending of 
the compromise agreement to the decree 
amounts to an amendment and if it does 

2; ri9) 6 A I R 1919 p Q 79 : 53 I 0 634 : 47 Cal 
486: 46 I A 240 (P C), Homanla Kumnrl Dabl v. 
Mldnapur J^amlndarl Co. 
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kas it m&do any difference to the ability of 
the decree- holders to execute the decree? 
On the Brst point, the non-applicants urge 
that the addition of an appendix to the de- 
cree is not an amendment thereof and that 
in the passage which the lower Court has 
quoted from 47 Cal 485* their Lordships were 
only stating what was the practice in Eng. 
land and that they did not lay down any 
rule that the Courts in India were to record 
compromise decrees in this manner. It is 
true that the passage quoted by the lower 
Court is prefaced by the words : “ Their 
Lordships are not aware of the exact sys- 
tem by which documents are recorded in 
the Courts in India.” but when they go on 
to say that a perfectly proper and effectual 
method of carrying out the terms of o. 28, 
B. 8 would be to introduce the agreement in 
a schedule to the decree, that means that it 
would be a perfectly proper and effectual 
method in India, and so when a Court in 
India thereafter does so, it must be hold to 
be carrying out the provisions of o. 23, R. 8. 
The decree, as it stood at hrst, did not carry 
out the terms of o. 28, R. S in either of the 
ways suggested by their Lordships; it nei- 
ther recited the whole of the agreement 
and then concluded with an order relative 
to that part that was subjoot of the suit nor 
did it introduce the agreement in a schedule 
to the decree. It merely said that the sum 
of Rs. 350 was payable in seven yearly instal- 
ments commencing on l.^th April 1938 and it 
then recited the conditions on which it 
became exigible and concluded with a direc- 
tion that the claim would be a charge on 
survey No. 29. Accordingly by now append, 
ing a translation of the actual terms of the 
compromise as a schedule to the decree the 
lower Court has carried out the require, 
ments of 0. 28, R, 8 which it bad not carried 
out before. That is nothing else than an 
amendment of the decree, so that the appli- 
cant is correct when ho says that although 
the learned Judge did not purport to amend 
the decree be did in fact amend it. 

The second question remaining then is 
whether this amendment makes any differ- 
ence of its capability of execution. As I have 
said the lower Court does not think that it 
does so by reason of the fact that the pri- 
mary clause of payment has not been altered, 
bub if the compromise agreement is read as 
a whole, it means that if there is no default 
the judgment. debtor will pay ns. 50 every 
year to the decree. holders for seven years. 
As soon as there is a default in the payment 
of the Brst instalment or in the payment of 
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any two subsequent instalments survey No. 
29 is to be attached and sold for the whole 
amount of the decretal debt. There has 
admittedly been a default of this nature 
and therefore the whole amount has become 
recoverable by attachment and sale of survey 
No. 29. The non. applicants have referred 
me to 30 N L R 325* in which it was held 
that where in a suit for money a decree 
based on a compromise is passed creating a 
charge on certain property for the satisfac- 
tion of the decretal debt, the decree is 
capable of execution by sale of the charged 
properties without the institution of a suit 
to enforce the charge under S. 07, T. P. Act. 
That however was not a Small Cause Court 
case. The power of a Small Cause Court to 
declare a charge on immovable property has 
been considered by Niyogi J. in a I R 1939 
Nag 118 * and with its reasoning I respect- 
fully concur, as also with his conclusion, 
that 80 far as the decree of such Court seeks 
to create a obarge on immovable property, 
it must he regarded as void and inoperative. 
The result is that the revision application 
succeeds and the application for execution 
of the decree must bo rejected. Costs in the 
execution Court and in this Court on the 
decree. holders ; I allow Rs. 50 as couneel’a 
fee. 

_n.k./b.k. Application allowed. 

3. (’34) 21 A I R 1934 Nag 147 : 160 I 0 492 : 30 

N L R 325, Kawatikabai v. Bachraj Jamanlal. 

4. (’39) 26 AIR 1989 Nag 118: 182 I C 102, Ganga 

Prasad v. Ratan Cband. 
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Stone C. J. and Vivian Bose J. 
Damodhar Narayan Kunbi — Plaintiff 

— Appellant 

V. 

Narayan Gangaji Mankar and others — 

Defendants — Bespondents. 

Second Appeal No. 311 of 1937» Decided on 11th 
October 1940, from decree of Diet. Judge, Amraoti, 
D/- 2l6t December 1936, 

(a) Res judicata— Separate prc*emption suits 
by A and b consolidated — ^made defendant 2 in 
suit — A^b claim to pre-emption negatived and 
B'b suit decreed — Appeal by defendants 1 and 3 
but not by A — A'b suit dismissed — Appeal by A 
held not rendered incompetent by reason oi his 
failure to appeal from decree in B's suit. 

Separate pro-emption suits filed by A and B trore 
by order consolidated. A was impleaded as defen- 
dant 2 in jB's suit. A*b claim for pre-emption in 
that suit was negatived and B*b suit was decreed. 
Defendants 1 and 8 in B'b suit appealed but A did 
not. A^b suit was subsequently dismissed and in 
the appeal by A it was contended that bis appeal 
was rendered iocompotont by reason of bis failure 
to appeal from the decree in D'b suit. 
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Held that the appeal by A against the dismissal 
ot bis smt was competent : (’27) 14 A I B 1927 
Lah 289 (P B), Rel. on. [P 200 0 1, 2] 

(b) Berar Land Revenue Code (1928), Ss. 173 
and 182— Joint Hindu family consisting of father 
andmmor sons-Sale by father—Minor son can 
pre-empt— Addition of son’s name by father to 
sale deed does not make son vendor. 

Whore a father, manager of a jointHindu family 
consisting of himself and his minor sons, sells pro- 
perty, one of the sons has a right to pre-empt. The 
fact that the father added the minor son’s name 
to the sale deed does not make the minor a vendor: 
(’25) 12 A I R 1925 P C 18 and^29) 16 A I R 1929 
Oudh 265 (P B), Rel. on; (’25) 12 A I R 1925 Nac 
160: (’20) 7 A I R 1920 All 131; (’83) 20 A I R 1933 
All 758 and (’36) 22 A I R 1935 Lab 560. Not 
approved. (p 200 C 2; P 202 C 1] 

' (c) Hindu law— Joint family— Minor — No 
guardian of minor member can be appointed 
under Guardians and Wards Act though one 
may be appointed under inherent power of High 
Court— Hindu father cannot be regarded guar- 
diao’ as parent or delegate from Sovereign, of 
undivided son’s property— Father cannot make 
nis act more binding by purporting to act as 
son s guardian. 

Where the minor is a member of an undivided 
joinb Hindu family (at any rate where the Mitak- 
sbsnv law applies) there cannot be a guardian 
appointed oudor tho Guardians and Wards Act 
thongh there may bo one appointed under the in- 
herent power of the High Court. But there is really 
^ place for such a conception of a Hindu father 
wing guardian, as parent or as delegate from the 
Sovereign, of the undivided son’s property. Such a 
son has no individual property. The father’s act 
binds the son s share in a wide range of cases quite 
apart from the Idea of guardianship. This power is 
based on tho absence of illegality, the presence of 

manage. Ho cannot 
^ binding by purporting to act as 
the son s guardian ; 25 All 407 (P C), Re/. 

Dr. D. W. Kal/talai/, R- N. Padhye an^ p', yI 
Deshpande — for Appollant. 

D. T. Mangalmurti, Jf, R. Rohde and N. T. 
Mangalmurli, and B. L. Oupta — 

for Respondents 8, and 8, respectively. 

Judgment. — Ik is first necessary to dis- 
pose of a preliminary objection. To under, 
stand It certain facts must be stated. Two 
pre-emption suits were filed, one by the 
present appellant, Damodhar (74A of 1986), 

W ^y^thoba (G2A of 1986). In 62A of 1936 
IJim^har was defendant 2. He raised tbe 
^jection that he had a preferential right. 
His father and brother were co-defendants. 
The of Damodhar was found against 

and the suit decreed. Defendant i and de- 
fendant 8 appealed, bub defendant 2 did not. 
bulb No. 74A of 1985 was dismissed. Damo- 
dhar apped^ This is the second appeal. It 
IS objected that it is incompetent because 
Damodhar s failure to appeal from the decree 

i? concludes the matter against 

hun. The answer is that the two suits were 
by order consolidated. Agreeing as we do 
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with the majority in 8 Lah 384,* we consi.i 
der that there is no force in tbe prelimi-l 
nary objection. 

Tbe point of substance is ; if a father 
manager of a joint Hindu family consisting 
of himself and minor sons, sells property 
has one of the sons a right to pre-empt 
under the provisions of the Berar Land 
Revenue Code ? At the time of the sale all 
the sons (throe) were minors. Pre-emption 
18 dealt with in chap. 14, Berar Land Re- 
venue Code. Section 173 defines an “occu- 
pant in a survey-number” as meaning 
a person having the right of an occupant, whether 
in his sole right or jointly with others in that 
survey-number, or in any portion of it. 

said that when the manager of a 
joint Hindu family sells he represents the 
family and in truth and in fact the family 
seUs. A I R 1925 Nag 160® treated the family 
as the occupant. In such a case in 42 ALL 
264 ib^ was stated that each cosharer was 

practically ’ a vendor. Obviously a vendor 
cannot pre-empt. Therefore it is said a 
member of tbe family cannot pre-empt 
whether the sale is or is not binding on 
them. On the other hand, in 4 Luck 370* a 
Full Bench decided that, under the laws of 
Oudh, a member of a family could pre-empt. 

It was there pointed out that a member 
could admit the validity of tho sale*, i, e., its 
binding nature as against his share or in 
other words the fact that there was neces- 
sity justifying the sole, without turning 
himself into a vendor. As Misra J., observes 
in tbe above case at page 384 : 

It is ono tbiog to say that tbo sale is binding 
upon him (a member of a joint Hindu-family) and 
quite (another) to say that he is to bo treated as a 
vendor. 

42 ALL 264® is a short judgment and the 
learned Judges seem to have been impressed 
by the view that the members seeking to 
pre-empt were “practically parties to the 
sale.” They observe : 

This is not a cose in which tbo property has 
been sold by tbo manager against tho wishes of 
tbe other members. 

This seems to be based on the fact that 
the members sought to sot aside tho sale 
as nob binding, alternatively, if binding, 
wught to pre-empt and from that part of 

1. (’27) 14 A 1 R 1927 Lab 280 ; 104 1 0 640 : 8 
Lah 884 : 28 P L R 712 (PB), Mt. Lachhml v. 

Mt. BbuIIi. 

2 . (’26) 12 AIR 1926 Nag 160 r 81 1 0 1009, Klsan 
V. Sitaram. 

3 . (’20) 7 AIR 1920 All 181 : 65 I 0 87 : 42 All 264; 

18 A L J 110, Pratap Narain Singh v.Sbiam Lai. 

4. (’29) 16 AIR 1929 Oudh 266 ; 116 1 0 488 : 4 
Luck 870 ; 6 O W N 240 (F B), Himancbal Singh- 
▼. Ajodbiya Singh, 
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the lower Court’s deoision which dismissed 
the claim to set the sale aside they did not 
appeal. The learned Judges also stress the 

question : 

Whetbet a man can pre-empt a sale in which a 
potlion of his own property has actually been 
legally and validly traoslerred and m which case 
ho is practically a vendor. 

This case was followed in 55 ALL 972. 
There it was pointed out that the manager 
can and does act in the interest of the 
entire family, and in such a case the fact 
that no consent could bo given by a minor 
coparcener is immaterial. Before pre-emp- 
tion arises it must be assumed that the sale 
is good, and if good it is binding on the 
coparcener whose position is that of vendor, 

42 all 2C4® was followed and 4 Luck 370 
dissented from in A l U 1935 Lab 5G0.® These 
last three cases are all short judgments 
which do not depend for their decisions on 
the provisions of any particular Act. The 
last named case does not even glance at the 
Privy Council decision in G Lah l.^ That 
case is generally regarded as the leading 
case on the question of the rights of a father 
in a joint Hindu family as regards the 
family property. The question was whether 
on a father's insolvency the son’s interest 
vests in the Official Assignee. It was held 
by the High Court (largely influenced by 
the doctrine of stare dooisis) that it did. 
The Judicial Committee, however, pointed 
out what went to the Official Assignee by 
universal transfer by operation of law were 
the father's rights and the father’s right 
included bis share in the coparcenary pro- 
perty and a limited power to transfer the 
shares of others. Until a sale book place 
of the other shareholder's interest such 
interest was untouched and accordingly 
adjudication of the father loft the son as 
an "owner" entitled to pre-empt under the 
provisions of the Punjab Pre-emption Act, 
1913. Of course in that case the property 
not having in fact been sold by the Official 
Assignee the question whether the copar- 
ceners seeking pre-emption were thereby 
barred did not arise. It is. however, a little 
difficult to see why, assuming an Official 
Assignee sold not merely the share of the 
father, but also an item of family property, 
the non- insolvent coparceners should there- 
by be regarded as vendors. The sale is not 

5. (’88) 20 AIR 1938 All 768 : 146 I C 547 : 85 All 
972, Ram Bingh v. Deo Karaio. 

6. (’85) 22 AIR 1986 Lab 660 : 156 1 0 16, Khuda 
Bakeh v. Laboii Mai. 

7. (-26)12 AIR 1926 PC 18;84I 0 883 ;6Lah 1: 
52 I A 22 (P 0), Sat Naiain v. Bebari Lai. 


. Narayan Gangaji Nagpur 201 

being made under any authority flowing 
from thorn ; it is not being made with bboir 
consent; it may well be made in the teeth 
of their opposition. Why then are they to 
be regard^ as vendors so as to be shut out 
from pre-emption ? 

However that may be, wo aro hero con- 
cerned nob with the general but with the 
statutory position. This minor has the right 
of an occupant jointly with others. The 
scheme of the Act provides inter alia that 
if A, B, C jointly possess the right of an 
occupant in area (survey-numbor) X, and A 
proposes to sell his * interest ho may 
give notice to B and u stating the extent 
of the interest to be sold and the price. 
Then B or C may within a given time (two 
months) deposit the price. Thereupon B or 
C obtains a right. That right consists in the 
power to compel a sale of the indicated 
interest at the price deposited. (Section 17i>.) 
Clearly, there may be a conflict of right 
between B and c. Priority depends on rela- 
tionship or, that failing, extent of interest. 
(Section 179.) Apart from S. 170, 8. 182 gives 
a right to pre-empt for a fair consideration. 
That is the section under which this suit 
is apparently brought because in the plaint 

para. 3 (b) it is alleged : 

FlalDtill has not been aorved with any notice of 
sale so plaintiQ's right of pro-omptiou is not 
afloctod in any way. 

Defendant 4 was also claiming pre-emp- 
tion. The plaintiff claimed priority based 
on relationship. The plaintiff alleged that 
defendant 1 was the vendor and that defen- 
dants 1, 2 and 3 were joint with plaintiff. 
The four owned 8 annas share in the survey- 
number. What was sold was 2 annas share. 
The learned Judge of the lower appellate 
Court has dismissed the plaintiff’s appeal 
on the ground that the Hindu father is an 
agent for his sons, minors though they be, 
and therefore they are principals and ac- 
cordingly vendors. He observes : 

It appears to mo that if the Oudh ruling were 
fallowed, any sale of property by a manager of the 
joint family could be sot aside by the coparceners 
so long aa the coparceners were willing to refund 
the consideration , 

That appears to us hardly to do justice 
to the Oudh decision and ignores the pur- 
pose of pre-emption laws which give to a 
limited class in certain circumstances this 
very right, viz., to set aside a sale to a 
stranger on tendering the price or a reason- 
able price. It is by no means obvious why 
a minor coparcener should be placed in a 
worse position than an adult joint owner. 
Because A has a right to sell B’s property. 
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g.. because of attachment followed by a 
Court order) it does not foUow that B is the 
vendor. In many cases B is resisting to the 
utmost of his power. In many cases (of 
which sale in execution is perhaps the most 
^mmon) the sale is effected and is binding 
In many cases transfer is by vesting order 
In these oases of sales in invitum is it cor- 
rect to say that the person whose property 
18 sold IS the vendor ? He is certainly not 
a wntracting party. What is the difference 
between such a case and this ? In such a 
owe A (a Court or the like) is given, by 
statute power to sell B's property to satisfy 
c 8 debt m certain circumstances. In this 
case the Hindu law gives to a (a father) 
power to^ sell the property of B (a son) to 
satisfy c s debt in certain, and different, 
circumstances. The only difference is in 
the circumstances. That difference gives no 
lopcal basis for treating b as not a vendor 
in the first case put and as a vendor in the 
Mcond. Both sales are against his wishes. 

Both sales are nevertheless binding. In both 

c^s the binding factor does not come from 
him but from law statutory or customary 
^8 the case may be. In all the circum- 
istances we prefer the Oudh view. 

plaintiff IS a vendor because ho is a party 

^ because, though a minor, 
his father purporting to act as guardian 

Ihere 18 of c^rse the conception of guar- 
? ■“ nindu law: boo Maynfon 

iian guardianship is a guar- 

dianabip of the person, or, it may bo, where 
here is separation, of property. But where 

undivided 

not ^PPhes) there can- 

^ guardian appointed under the 

fhon^h?h« I A IGS.® 

the inheron? One appointed under 

thorfl Court. But 

fcl^on n ^ A concep. 

g^^^dian, is 

haa ® Such a 

fk ^ property. The father's act 
^ds the son's share in a wide range o 

Z Tht T"' 8uardian- 

'® ‘‘h® absence of 

Illegality, the presence of necessity, and the 

»^ore_^nding_by_pnrportiDg to wt as the 

®QhlIrii ^ 1 A 166 : 8 Bar 483 (P 0) 

i*D»rib.ul-l*h T. Kbalak Singh. ' 
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son s guardian and the inclusion of the son's 
name in the deed has little more effect than 
adding weight to evidence to show that thei 
sons in question were then born. We dd 
not think that the fact that the father added 
the minor son's name to the sale deed makes 
the minor a vendor. The appeal accordingly 
succeeds. ® ' 

Although the suits 74.A of 1935 and 62-A 
of 1935 were consolidated some question 
arose about the effect of consolidation. This 
question we have already examined. As a 
consequence of the doubt that arose there 
were two appeals as though the suits had 
not been consolidated. These two appeals 
were (i) by Damodhar, appellant to this 
appeal (second Appeal No. 3ii of 1937), and 
\2) by Sadoshiv and Narayan, appellants in 
Second Appeal No. 166 of 1937. The Second 
Appeal No. 166 of 1937, obviously fails if 
Second Appeal No. 3ii of 1937 succeeds and 
accordingly it is not pressed. As the first 
has succeeded and as the suits were consoli- 
dated there should be one decree. As in 
the one suit (74. A of 1935) the present sue- 
cessful appellant claimed pre-emption and 
in the other (g 2.A of 1935) a stranger to the 
family, one Vithoba, claimed pre-emption it 
follows that the claim in each suit has sue- 
ceeded but the plaintiff in civil Suit No. 74.A 
of 1935 being a member of the family has 
priority over Vithoba, a stranger, based on 
relationship — the Act os between two per- 
sons claiming pre-emption giving priority to 
the one more nearly related. Thus there 
will be one composite decree. (See o. 20 , 

R. 14). That decree will declare that Damo. 
dhar has the right of pre-emption nod that 
Vithoba has the right of pre-emption nnd 
that the right of the first is prior to that of 
the second and may bo exercised and com- 
pleted within three months failing which 
that right will be doomed to be lost and 
Vithoba may then exorcise his. By Vithoba 
we must be taken to mean not only Vithoba 
personally but those parties claiming through 
him. As to costs we think, seeing that in 
substance those disputes have been between 
a family on the one band and the stranger 
on the other, that one suit brought by a 
member of this undivided family has sac. 
ceeded and one bos failed, that costs through- 
out in both matters shall fall as incurred 
save that Damodhar will get the costs of 
this appeal. 

o.n./r.k. Appeal allowed. 
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Grille and Grdbr JJ. 
Provincial Government — Appellant 

V. 

Nemichand Beharilal Jain Parwar — 

Accused — Itespondent. 

Criminal Appeal No. 2 of 1941, Decided on 2Gth 
February 1941, from order of Magistrate, Second 
Class, Khurai, D/* 2Srd September 1940. 


(a) C. P. Municipalities Act (2 of 1922). S. 179 
(1) (b-1), Bye-law (11) — Purchase of linseed in 
municipal market — Refusal to take delivery on 
ground that linseed was mixed with lot of mud 
— Offence of breach of bye-law is committed — 
Bye-law is not unreasonable interference with 
trade, and comes under head of regulating use 
of markets mentioned in S. 179 (1) (b-1) — It is 
not in restraint of trade and is not ultra vires — 
Even assuming latter part bad that part may be 
separated from good part instead of declaring 
whole bye-law void. 

ByeJaw (11) in no way goes against the general 
rule of contract or the provisioDB of the Sale of 
Goods Act. On the oontrary it simply emphasizoe 
thorn. Nor does It hamper trade. On the contrary 
it helps trade by introdociog certainty into deal- 
logs and making people careful and avoiding sub- 
sequent (utile disputes. [P 204 C 2] 

Even assuming last part of the bye-law forbid- 
diug rejection of commodities because they were 
not upto sample is an unreasonable restriction, the 
had part of bye-law may be separated from a good 
part, as it oan be done with respect to this bye-law, 
iostttd of declaring the whole bye-law void: (1898) 
2 Qli 91; (1902) 1 KB 160; (1896) 1QB290; (1830) 
1 B 4 Ad 92 and (1881) 7 Q B D 32, Rel. on ; AIR 
1933 Nag 68, DisUng . ; (1880) 6 Q B D 456. Not 
epprot^d. [P 204 C 2] 


(b) Interpretation of Statutes^Rules and bye- 
laws — Rules framed under statutory powers 
should not be in excess or repugnant to those 


powers or general principles of law. 

Rules and bye-laws made under statutory powers 
enforcoable by penalties must, on pain of invalidity 
bo not unreasonable, nor in excess of the statutory 
power authorizing them nor repugnant to that 
statute or to the general principles of law, 

CP 204 C 11 

W, R, Puranth, Advocate-General 


W . B. Pendharkar — 


for Appellant, 
for Respondent. 


Judgmenti — This is an appeal by the 
Provincial Government against the acquit- 
tal of one Nemichand Jain of the offence of 
breach of a bye-law framed by the Muni- 
oipal Committee, Bina. On 27th April 1940 , 
the abused purchased in auction in the 
municipal market a bag of linseed from one 
Surna. Later he refused to take delivery 
saying, according to the prosecution, that 
there was a lot of mod mixed with the lin- 
seed. Bye-law ii which he is alleged to have 
violated has been translated as follows : 

Buyera ahall satiefy tbematWes as to the quality 
olany commodltloa More thaw aco put to auction. 
Xbey ahall not b« allowed to cancel any purchase 


on the ground that they had not inspected the com- 
modities or commodities wore not up to sample. 

This bye-law purports to be ma4e under 
S. 179 (l) (b), Central Provinces Municipali- 
ties Act. The respondent's defence was two- 
fold ; First, he did not take delivery of the 
linseed because the seller had refused to 
weigh unless the price was first paid: there, 
fore on the facts he has not broken the bye- 
law. Secondly, the bye-law is void and ultra 
vires (a) because it is made under S. 179 (l) 
(b) which gives no autliority for the making 
of such a bye-law, and (b) because in any 
case it is an unreasonable interference with 
trade, and does not come under the head of 
regulating the use of markets mentioned in 
S. 179 (l) (b-l). The trial Court has dis- 
believed the defence evidence and uphold 
the prosecution version about the facts. It 
also holds that the bye-law was really made 
under 8. 179 (l) (b-i) which was then in force 
and the mention of S. 179 (l) (b) is a clerical 
mistake. On the third point however tho 
trial Court held that the bye-law is in res- 
traint of trade, and as the municipal com- 
mittoo was not expressly authorized to pass 
such a bye law it is ultra vires. Accordingly 
the accused was acquitted. Learned counsel 
for the respondent supports the acquittal on 
all the ground previously urged. The point 
about the sub-soction of s. 179 need not do- 
tain us. The word ‘markets’ used to appear 
in sub-B. (b). When sub. s. (b-l) was enacted 
it was taken out of (b) and put into (b-l). 
Therefore at all times the municipal com- 
mittee was entitled to pass bye-laws for 
regulating markets and a wrong reference to 
the Bub-section is merely a clerical mistake 
which could never make the bye-law void. 

A perusal of the record convinces us that 
tho reason why tho linseed was refused was 
as stated by the prosecution. This is do- 
posed to by the tax moharrir Mohan Prasad, 
(p. w. 8), Md. Hafiz (p. w. 4), municipal 
committee member, and Summa the seller 
(p. w. g). The evidence in support of the 
accused’s version is that of Ganeshprasad, 
woighman, (D. \\\ l), Budhua (D. W. 2), a 
coolio, and Kanchhodilal (d. w. 3), another 
weighman. Their evidence is flimsy, and 
the facts they state are most improbable. 
D. W. 1 has a grudge against the municipal 
committee while D. w. 2 works in accused’s 
shop. The evidence of D. W. 3 is vague. Wo 
uphold the finding of the trial Court on this 
point. We have no doubt that such a bye- 
law does fall under the beading of regulat- 
ing the use of markets. The chief feature of 
tho market is tho putting up of grain to 
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auction, and rules regulating these auctions 
thereby regulate the use of the market. Such 
rules, if wisely framed, afford salutary pro* 
tection to sellers and purchasers alike and 
secure stability in trading and avoid need- 
less disputes. No doubt, the bye.laws must 
be reasonable and not repugnant to the 
general law. The principles to which they 
must conform will be seen from the follow- 
ing quotations: Maxwell’s Interpretation of 
Statutes, Edn. 8, p. 260 : 

Rules and by-laws made under statutory powers 
enforwabJe by penalties .... must, on pain of in- 
validity, be not unreasonable, nor in excess of the 
«tatutory power authorizing them, nor repugnant 
to that statute or to the general principles of law. 

Pago 2G1 : 

Courts of justice are slow to condemn municipal 
by-laws as invalid, on the supposed ground of un- 
r^sonableness, and support them if possible by a 
benevolent’ interpretation, crediting those who 
have to administer them with an intention to do 
so in a reasonable manner, and with being the best 
.Tudges whether a particular bye-law is required in 
thcir district or not. 

Elalsbury 3 Laws of England, Vol. 8, p. 17; 

A bye-law must not bo repugnant to the general 
law. It is not repugnant merely because it supple- 
ments thcgenor.al law and deals with someth^ 
which IS not dealt with by the general law. Rut it 
must not alter, either expressly or bv necessary 
iinplicati^on the general law by making that lawful 
which the general law makes unlawful, or that 
unlawful which the general law makes lawful 

(1898) 2 Q B 91*: 

The Court ought to be slow to hold that a bye- 
law is void for unreasonableness. A bye-law ..... 
ought to be supported unless it is manifestly partial 
anil unequal m its operation between dlOcrent 
classes, or unjust, or made in lad faith, or clearly 
involving an unjustifiable interference with the 
liberty o( thoBo Bubject to it. 

(1902) 1 K B 160* at p. 166: 

repugnant to the general law 
merely berauso it creates a now offence, and saye 
tb^ something shall l,e unlawful which the law 

?f U (It) is repugnant 

something iDconsistcnt with the provi. 

it ^dds oflonce ; but if 

inconaietcnt, that is not 
sufficient to make the bye-law bad as repugnant. 

Now let us apply these principles to the 

facts of the present case. For the respon- 

dent relmnce xa placed on a I r 19S3 Nag 68.* 

There the facts were dififerent. It was held 

that a bye-law prohibiting traders from 

demanding or accepting customary deduo- 

tiM8_on^o^t^harity, gratuity or ser- 

2 Q B 91 : 67 L J Q B 782 : 78 iTt 647 • 

^ J ■ 14 T L R 410. K,„« 

1 K B 160 : 71 L J K B 108 : 85 L T 688 • 
tVd ^0*3,® * J P 117 : 20 Cox C C 104 • 18 

T L B 79, Qentel v. Rapps, . la 

^Cr T^T^n/v? \1®38 Nag 68 : 142 I 0 887 ; 84 
CoamittSS' Notified Area 
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vices of private persona, was in excess of th& 
power conferred on the municipality. W© 
have some doubt about the correctness of 
that decision, but it might be supported on 
the ground that the custom of the market, 
unless obviously unreasonable, should not 
be interfered with. However that may be, 
each bye-law must be judged on its own 
merits or demerits. It is admitted that this 
was not a sale by sample. The bag of linseed 
was there exposed in the market and could 
have been examined. Kunjilal (p. w. g), 
another bidder, says that Nemichand and he 
both had examined the linseed before bid. 
ding. Even if Nemichand did not, he had the 
opportunity of doing so. The hrst rule appli- 
cable to purchase of a specific article is that 
of caveat emptor". According to S. 16(2), 
Sale of Goods Act, there is an implied condi. 
tion that the goods shall bo of merchantable 
quality but with the important proviso that 
if the buyer has examined the goods there 
shall be no implied condition as regards 
defects which such examination ought to 
have revealed. It would be just the same if 
he had an opportunity of examining and did 
not take advantage of it. Thus, the bye-law 
Under examination in no way goes against 
the general rule of contract or the provi-, 
sions of the Sale of Goods Act. On the oon-' 
trary, it simply emphasizes them. Nor oani 
we concede that such a provision hampersj 
trade. On the contrary, it should help trade, 
by introducing certainty into dealings and 
making people careful and avoiding subse- 
quent futile disputes. One argument ad- 
vanced without much conviction was that at 
least the last part of the bye-law forbidding 
the rejection of commodities because they 
were not up to sample is an unreasonable 
restriction, and it is urged that if one part of 
the bye-law is void the whole of it becomes 
ultra vires. We do not at all concede that 
even the second part is unreasonable. But 
assuming that it is, the reference quoted by 
learned counsel himself shows that there is 
strong weight of authority in favour of 
separating a bad part of a bye-law from a 
good part where that can be done instead 
of declaring it all void. The passage occurs 
in Craies’ Statute Law, Edn. 4tb, p. 280 , and 
we rely on the dictum of Lindley L. J., in 
(1896) 1 Q B 290* at p. 292 : 

Tbore Is plenty of autborlty for Baying that If a 
bye-law can be divided, one part may bo rejected a» 
bad while the rest may bo hold to be good. 

4. (1896) 1 QB290: 66 L JM 0 66: 74 LT1S7: 

44 W R 898: 18 Cox 0 0 244: 60 J P 164, Striok- 
land V. HajM. 
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That later judgment of the appellate Court 
is of greater authority than the previous 
judgment of Cockburn, C. J. in (1880) s Q B D 
456^ at p. 468 in which he said that a bye-law 
being entire, if it be unreasonable in any 
part shall be void for the whole. That 
dictum which is relied on by the respondent 
does not seem to have been followed else- 
where. On the contrary the opinions in 
(1830) 1 B & Ad 92® and in (1881) 7 Q B D 32^ 
are that a bye-law if severable can be good 
in part and bad in part. We conclude there, 
fore that there was no good reason at all for 
declaring this bye-law to be ultra vires or 
void. We allow the appeal and convict the 
accused of a breach of this bye-law, No. II. 
The learned Advooate-General assures us 
that this appeal is brought merely to vindi- 
cate the bye-law and he is not interested 
in pressing for a substantial penalty. We 
treat the offence as a technical one and 6ne 
the accused Re. 1 only. 

N.R./r.R. Appeal allowed. 

sT (ISSoTs'^'d 456 : 49“L J Q'BYei’rilTL* T 
281 : 29 W R 6G : 44 J P 761, SauoderB v. South 
Eastern By. 

6. (1830) 1 B A Ad 92 : 8 L J (O B) K B 833, Clark 
V. Denton. 

7, (1881) 7 Q B D 82 : 60 L J M 0 78 : 44 LT 609: 
29 W R6CB:46 J P650, Dyson v. L.AN.W.Ry. 
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Vivian Bose J. 


K. 0. Majumdar — Defendant — 

Applicant 

V. 

Surajsingh Ramnareshshigh Rajput — 
Plaintiff — Opposite Party, 
Civil Rovn. No. 617 ol 1939, Decided on 13th 
September 1940, from order of A. 8. J. II, Slhora, 
D/* 18th Soptomber 1939, 


(a) Civil P. C. (1908), O. 11, R. 1, O. 3, R. 1 
and Appendix C, Form No. 3— Words 'any other 
law In 0. 3. R. 1-Meanlng-O. 3. R. 1 governs 
0.11, R. 1— Party ordered to answer interroga- 
tories — No special direction to answer person- 
ally — Party can answer through recognized 
agent — Agent can swear affidavit. 


The words ‘auy other law' in O. 8. R. 1 refer U 
law other than the Code and therelore 0. 8. R. J 
governs 0. 11, R, i. Consequently a party to a suil 
who is ordered to answer interrogatories is uoi 
bound to answer them personally in the absenci 
of a special direction to that eflect. In such a cas. 
the party e rewgiilzed agent who knows the facti 
can answer the inUrrogatorics and the affidavi 

26 AIR 1939 Nag 181 
{VhllUl.on. tP 206 C l, 2 

(b) Civil P. C. (1908), O. 3, R. I -- Appllca 

- Party ca^ppl- 
through pleader unless otherwise directed. ' 

*^y proceeding 
through bis pleader unless the Court dlrMts other 


wise and requires the party to make the application 
in person : ('38) 25 A I R 1938 Nag 272, Ref. on. 

(P 206 C 2) 

(c) Civil P. C. (1908), O. 3. R. 1 and S. IIS (c) 
— Code empowering party to act through recog- 
nized agent — Court not requiring party to do 
same in person — Court cannot arbitrarily reject 
that act and mulct party in costs — High Court 
can interfere under S. 115 (c). 

When the Code expressly gives a party a right to 
perform a certain uot through a recognized agent 
and the Court has not directed him to perform it 
in person, the Court cannot arbitrarily reject that 
act and mulct the party in costs because bo has 
chosen to do that which the Code expressly allows 
him to do. That is a material irregularity on a 
question of procedure and justidos interference in 
revision under S. 116 (c). (P 207 C 1) 

J. Sen — for Applicant. 

T. B. Pendharhar — for Opposite P.\rty. 

Order. — The question here is whe- 
ther, when a party to a suit is ordered to 
answer interrogatories, be is bound in the 
absence of a special direction to that effect 
to answer personally, or whether he can 
answer through some recognized agent who 
knows the facts ; that is to say, must an 
affidavit bo sworn to by the party himself 
or can this be done by a recognized agent? 
The plaintiff administered a set of interro- 
gatories and the defendant was required to 
file a reply to them by aist August 1939. The 
reply was filed but the affidavit was made 
by an agent of the defendant and not by the 
defendant himself. The lower Court there- 
upon stated that the defendant was at fault 
and saddled him with Rs. 20 adjournment 
costs and the defendant was told to file his 
reply to the interrogatories in proper form 
within ton days. On the nest hearing, I2bh 
September 1939, the defendant’s pleader put 
in an application for stay because the defen. 
dant desired to contest the correctness of 
the previous order in the High Court. This 
application was not signed by the defendant 
either and it was rejected on that ground. 
On the following day, I3bh September 1939 , 
the defendant's pleader asked for further 
time to enable bis client to comply with the 
Court's order about swearing the affidavit 
personally. Time was granted, but on con- 
dition that Rs. 25 was paid as adjournment 
costs. The revision is against these two 
orders, that is to say, against the first order 
of 3l8t August 1939 in which the reply to the 
interrogatories was rejected because the affi. 
davit was not sworn to by the defendant 
personally and in which the defendant was 
required to pay Rs. 20 as adjournment costs, 
and against the order of isth September 1939 
where the defendant was required to pay 
further adjournment costs of Rs. 25. 
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The learned counsel for the plaintiff-non- 
applicant relies on o. ii, r. i. Civil P. C., read 
■with Form No. 3 to Appendix o. Order ll, 
R. 1, states that in any suit the plaintiff or 
defendant may by leave of the Court deliver 
interrogatories in writing for the examina- 
tion “of the opposite parties or any one or 
more of such parties.” The form in Appen- 
dixC indicates that the answer contemplated 
by the form should be given by the party 
himself. As against this however there is a 

more general rule. 0. S. R. i, which states 
that : 

Any appearance, application or act in or to any 
Court, requited or authorized by l.aw to be made or 
done by a party in such Court, may except where 
otherwise expressly provided by any law for the 
time being m force, be made or done by the party 
in person, or by his recognized agent, or by a pleader 
appearing, applying or acting on his behalf. 

Then there is a proviso which states that 
the Court can, if it so desires, direct that 
such appearance or act shall be made by 
the party in person. The question is whe- 
ther this rule, which is a general one, governs 
O. 11, R. 1 , or not. I have not been referred 
to any authority on the point and it does 
not seem as if there are any Indian cases 
bearing on the subject. Mulla in his Civil 
Procedure Code. Edn. lO at p. ci.-i. refers to 
some English cases under o. n, r. 8, which 
state that a party to a suit is not excused 
from answering interrogatories on the ground 
that they relate to matters which are not 
within his own knowledge but are within 
the knowledge of his agents or servants if 
such knowledge has been acquired by them 

S course of their employment. 

But this does not touch the matter in ques. 
tion here because the question here is not 
whether the defendant can refuse to answer 
the interrogatories at all (because they 
have been answered) but whether he must 
answer personaUy instead of through a re- 
cogniz(^ agent. On the whole, it seems to 
me that o. 8, r. i, governs o. ii, r, i. The 
former order is a general one and has 
,gen6ral application. Therefore unless there 
18 Mmething speciOc to show that its pro. 
visions are not intended to apply to some 
Mt or appearance in some particular case, 
it ought in my opinion to bo applied. 

It is contended however that o. 8 R i 
lexpresaly states that it U to apply “except 
where otherwise expressly provided by any 
Uw for the time being in force” and it is 
that o. 11. R. 1 , read with Form 

nmilar expression was considered by a Full 


A, I, B. 

Bench of this Court in I L R (1989) Nag 250* 
at p. 267. The words under consideration 
there are to be found in s* 89, Civil P. 0. 
and are almost identical with the words in 
O. 3, R. 1 . It was held by the Pull Bench 
that the words “any other law” in S. 89 do 
not mean other parts of the Code but refer 
to laws other than the Code, and it is point, 
ed out that when the intention is to exclude 
other parts of the Code the language used is 

except as herinafter provided” or some- 
thing of that kind. As these or similar words 
are not used in o. 3. R. i, I am of opinion 
that the words used refer to laws other 
than the Code. In the circumstances the 
lower Court was, in my opinion, wrong in 
rejecting the answers to the interrogatories 
forthwith on Slst August 1939 and inrequir. 
ing the defendant to pay Rs. 20 adjournment 
costs. The Court had power to order the 
defendant to answer the interrogatories in 
person. Had the learned Judge done so in 
the 6rst instance, then of course this order 
would have been perfectly correct; but it 
appears that no such order was passed 
when the interrogatories were ordered to be 
answered. Therefore the defendant was at 
liberty to act either through himself or 
through a recognized agent as provided by 

0. 3,^ R. 1. He chose to act through a re. 
cognized agent. Ho therefore did what the 
law allowed him to do and if he did that, 
the learned Judge could not saddle him 
with costs. All he could do was to state 
that in the circumstances ho required the 
defendant to answer the interrogatories per. 
sonally, and if thereafter the defendant dis- 
obeyed them he could either strike out the 
defence or give him another chance on 
terms that he pay costs. It must not bow. 
ever be interpreted as in any way oncourag. 
ing the practice of answering through agents. 

As a general rule, it is salutory and whole- 
some that the defendant himself should be 
made to swear to what he says. But there 
will always be exceptions, and in any case 
as the Code allows an alternative a party 
cannot be penalised for following it, unless 
he has been expressly ordered to do the 
contrary. 

Turning next to the order of I2th Septem- 
ber 1989, the application there was rejected 
because it was not signed by the applicant. 
But there again the defendant, who was 
the applicant, bad every right to apply 
through his pleader unless the Court direc- 
ted ot herwise. It had not directed otherwise 

1. (’89) 26 A I R 1989 Nag iseriesl'dias: ILR 
(1989) Nag 260 (P B), Ramdayal v. Sheodayal. 
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•op to that point and therefore all that the 
CJourt ought to have done v?aa to require 
the defendant to make the application in 
person. This matter has been expressly 
decided in I L R (1939) Nag 157.* As regards 
the adjournment costs of Rs. 25 ordered on 
18tb September 1989, the lower Court had 
jurisdiction to pass such an order. The in- 
terrogatories ought to have been answered 
in person within the ten days allowed but 
they were not answered. Of course, the 
defendant has given a reasonable explana- 
tion as to why this was not done and it 
appears that it was not due to any contu- 
maciousness on his part, but at the same 
time the order, whether right or wrong, was 
within the competence of the Court to 
make. The only question is whether, if the 
learned Judge had realised that the Code 
allows a defendant to answer through a re- 
cognized agent unless otherwise ordered, he 
would have required the answers to the in- 
terrogatories to be made in person. If he 
had not required that, then these adjourn- 
ment costs would have been unnecessary. 
As 1 am interfering with the first order I 
think that in the interests of justice 1 ought 
to interfere with this order also. 

The question then remains whether I 
have jurisdiction to interfere in revision 
with orders of this kind. In my opinion the 
matter falls within s. 115 (c). Civil P. C. 
When the Code expressly gives a party a 
right to perform a certain act through a 
recognized agent and the Court has not 
directed him to perform it in person, the 
Court cannot arbitrarily reject that act and 
mulct the defendant in costs because he has 
chosen to do that which the Code expressly 
allows him to do. That, in my opinion, is a 
material irregularity on a question of pro- 
jcedure and justifies interference in revision. 
It appears that the defendant has now 
complied with the Court’s order and has 
answered the interrogatories in person. 
Therefore all that it is necessary for me to 
do is tOfSet aside the two orders of 81st 
August 1989 and 18th September 1939 in so 
faros they relate to the payment of adjourn- 
ment costs of Rs. 20 and Rs. 26 respectively. 
The application is allowed. Costa will be paid 
by the non-applicant. Counsel’s fee Rs. 16 . 


o.n./r.k. 


Bevision allowed. 


^ ^ ^ Nag 272: 177 1 0409: ILl 
(1939) Nag 167, Mt. Boro Bat v. Ramaunder. 
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Vivian Bose J. 

Balanna and another — Defendants — 

Applicants 

v. 

Firm Khudai Nazar Khan, brother 
Khudai Dad Khan — Plaintiffs — 

Non-applicants. 

Civil Revo. No, 127 ot 1940, Decided on 13th 
December 1940, against decree of Addl. Judge, 
Small Causes, Nagpur, D/- IHth December 1939. 

(a) Negotiable Instruments Act (1881), S. 118 

— S. 118 contemplates not only "negotiation” 
but also "transfers.” 

Beotion 116 contemplates not only ‘negotiation’ 
which is a special form of transfer, but also 'trans- 
fers.’ (P 208 C 1] 

*(b) Negotiable Instruments Act (1681), S. 78 

— S. 78 does not deal with right of suit — Real 
owner can sue provided he is in position to 
obtain good discharge for defendant. 

Section 78 does not deal with a right of suit. 
The real owner is entitled to sue provided he is 
in a position to obtain a good discharge for the 
defendant. The fact that a person not the holder 
cannot claim the privileges of a holder does not 
disentitle him from suing: (’82) 19 A 1 R 1982 Pat 
840 and (’82) 19 A I R 1982 Lah 020, Rd. on; 
(’81) 18 A I R 1931 Cal 887, Dissent.; Case law 
discussed. [P 208 C 2] 

A. Shrinifos Rao — for Applicants. 

M. Samiullah Khan — for Non-applicants. 

Order. — There are two brothers Khudai 
Dad Khan and Khudai Nazar Khan. They 
form a partnership firm. This fact is denied 
but the lower Court has found in favour of 
the partnership (it runs under the name 
and style of “Khudai Nazar Khan brother 
Khudai Dad Khan,’’) and as the firm was 
registered on 5th December 1934, I do not 
think there can be any doubt on that point. 
In any case, I am not going to interfere on 
the facts. These brothers have sued as a 
firm on the basis of two promissory notes 
dated 29tb March 1920 and 19th April 1936. 
The difficulty in their way is that the notes 
are in favour of Khudai Dad Khan and not 
in favour of the firm, and that Khudai Dad 
Khan had not signed the plaint. It is true 
he has been mentioned as a proprietor, and 
it is true that Khudai Nazar Khan has 
signed on behalf of the firm, but the objec- 
tion is taken that the firm has no right of 
suit, the note not being in its favour, and 
that Nazar Khan has no authority to re- 
present his brother Dad Khan personally. 
Therefore it is argued, the suit does not lie. 

There is some dififorence of opinion on 
this point. Of the cases cited 56 Oal 661 ^ is 
1. (’28) 15 AIR 1928 Cal’ 148 : I 0 640:' 65“OaI 

561, Brojo Lai Saha Baoikya v. Budb Nath 

Pyarilal & Co. 
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not quite in point, because the partner in 
^vboso name the note was issued actually 
signed the plaint and what was held was 
that though he signed on behalf of a firm 
in which he was a partner, that merely 
meant that he was signing on behalf of a 
number of plaintiffs including himself, and 
as he had a right of suit any way, the fact 
that he added others as plaintiffs, could not 
non-suit him. But wider issues were also 
raised and one of the learned Judges was of 
opinion that the Law Merchant of Kngland 
could not be applied to negotiable instru- 
ments in the mofussil whore the Negotiable 
Instruments Act is in force. And as to that 
Act he considered that s. 78 did not prohibit 
a person other than tl^e ‘holder’ from suing, 
especially when he is in a position to obtain 
a good discharge from the ‘holder.’ A later 
decision, 58 Cal 75-2.2 dissented from this and 
held that the real owner cannot sue oven 
though the holder is joined as a dofondanb 
and is willing to give a good discharge. 

The Patna view is that the benehciary 
can sue provided he is in a position to give 
a good discharge through the holder : ii rat 
OIG.^ Tlie Patna Full Bench decided in IG 
Pat 74,* that an assignee under a registered 
instrument can sue. The case is not in point 
hero but it shows that s. 78 is not as drastic 
as 59 Gal 752^ would make it. Section 118, 
Negotiable Instruments Act, contemplates 
not only “negotiation," which is a special 
form of transfer, but also "transfers.” Wo 
also know that if the ‘holder’ dies his legal 
representative can sue even though his name 
does not appear in the instrument. There- 
fore, it is not quite accurate to say that no 
one but the holder’ can over sue. AIR 19.99 
Pat 847'^ follows 63 Cal 752,= but does nob 
refer to the earlier decision of that Court 
moreover, it was a single Judge decision, 
whereas ii pat Cic’ was decided by two 
Judges and the Full Bench by 6vo. But so 

^*■0 concerned, it was hold 
that the benamidar whose name appears on 
the instrument has a right of suit, a conclu- 
^liich I fully agree. That was 
conclusion reached in 14 Lah 19.® 

^cJl mV 1931 Cal 387 : 181 I C 670 : 68 
Cal 752 : 63 C L J 87 : 86 0 W N 53. HarSkiBhoro 
Barua V* Qura Mia Cbaudhurl. 

3. rSS) 19 AIR 1939 Pat 846 : 140 I 0 579 • n 

D,-. V. 

Vr ^^1989 Pat 847 : 183 I 0 60. Raghu. 
-l**f,Mahto V. Ramasray Bhagat. ® 

1982 Lah 620 : 140 I C 13 • 14 
L.1. 19 : 88 P L R 987, y.VjJs'* 


Nazar Khan (Vivian Bose JJ A. I. R, 

It was held that the benamidar, who wag 
the holder’’ had a right of suit. 15 n L j 
45 ’ decided the same thing. The Allahabad 
High Court takes the broader of the two 
views in 63 all 5** and holds that the true 
owner can sue if ho can obtain a good dis- 
charge for the defendant and thus prevents 
him from being sued successfully again. In 
Madras the real owner was not allowed to 
sue : AIR 1940 Mad 00.® 

I consider this point in 27 N L R 327,^® 
and my view there, as here, is that it is nob 
correct to say that no person who is not 
named in the note can ever sue. I agreed 
however that the doctrine of benami cannot 
bo applied to negotiable instruments, but at 
the same time expressed no opinion about 
the situation which would arise if the real 
owner was in a jxisibion to give a good dis- 
charge — a situation which did not arise in 
that case. I left that question open. Bub 
the question does arise hero, and I am of 
opinion tliat the broader view taken in 
Patna and Lahore is the right one. Although 
the doctrine of benami does not apply as 
such to negotiable instruments, the deci- 
sions of tlio Privy Council upholding benami 
transactions cannot bo altogether ignored. 

1 see no reason why a narrow view of the 
law which would defeat a just claim should 
bo taken. I do not think 8.78 doals with a 
right of suit, for ns I have already pointed 
out there are cases in which a person who 
is not tho holder' can sue. Once those two 
principles are accepted, then I see no reason 
why the real owner should not bo entitled 
to sue provided ho is in a position to obtain 
a good discharge for tho dofondanb. The 
Court must of course always bo careful to see 
that tho position of the defendant is fully 
safeguarded, but if that is done, I see no 
reason why there should bo any further 
difficulty if tho ‘holder’ and tho real owner 
are agreed between thomsolvos. Of course, 
a person not tho holder cannot claim the 
privileges of a ‘holder’ as I have pointed out 
at p. 830 of 27 N L n 827.*® but that doos not 
in my opinion, disentitle him from suing. 
In this case Khudai Dnd Khan has entered 
tho box and is evidently agreeable to tho 
decree being passed in favour of tho part- 
nership, but I think ho should formally give^ 

^•(’32) 15 N L J 46 : 141 I C 380, Narayan v. 
Uttamrao. 

8- (’31) 18 AIR 1981 All 103 : 130 I 0 698 : 63 
All 6 : 1930 A L J 1.509, 8owa Ram v. Hoti Lnl. 

9. (’40) 27 AIR 1940 Mad 90 : 189 I 0 685 : (1939) 

2 M L J 812, Vocraraghavaswami v. Mang.anima. 

10. (’32) 19 AIR 1982 Nag 23 : 137 I 0 83 : 27 
N L R 827, Qulabglr v. Natbmal. 
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the defendant a proper discharge before the 

decree is upheld. 2£ 

I therefore dismiss the application pro- ai 

Tided the plaintiff, that is to say the 6rrn 

•which has sued, obtains within 
from today a proper discharge from Khud^ cl 
Dad Khan, exonerating the defendant from P 
all liability to him person^ly a 

note. If this is not done " 

allowed, the appeal will be allowed and the 
plaintiff’s claim will then U dismissed with v 
Josts. The instrument of discharge wi 1 be ^ 
filed in this Court. I do not allow the plain- ^ 
tiff his costs of this revision because the i 
difficulty experienced here, and it is a real £ 
one. has been due to his own carelessness. ^ 

G.n./R.K. Application dismissed. | 
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Stone C. J. and Vivian Bose J. 

Qanpat Gangaji Patil—Defendant 2— 

Appellant 

V. 

Namdeo Bhagwanji Patil, Plaintiff and 
others, Defendants — Respondents. 

First Appeal No. 119 ot 

Januery 1940, from decree of Addl. DUt. Judge, 
Yootmal. D/- asth February 1936. 

(al Deed Construction — Partition deed —■ 

Deed held to be instrument of partition and 
hence registrable. 

Tho deed which came into existence as a 
of parlillon between the patties ran as follows: 
“Vou and 1 are real btothcrs and wore all joint up 
to this day. But today you and I have separated. 
And the undermentioned moveable and Immovable 
property is allotted to your share.” It then set out 
the property allotted to the share of the brother In 
whose favour the document was executed and con- 
tinned; “the aforeaald moveable and Immovable 
property bas been allotted to your share and is 
delivered Into yout share. Therefore, noltber I uo* 
my belre have left aoy right aod ioUresi tboroin. 
TboD lollowod certain Items of property which were 
kept joint and the document stated Id respect of 
them, this property is joint. However, we will 
have the same partitioned on tho decision of the 

appeal On gottlng the possession through 

Court, we will get It partitioned half and half. I 
have written and idgned this receipt listatSakhara 
with my free will and pleasure and while In full 
possession of senses,** Then tho name and address 
of the scribe was set out, and tho glgnaiuro of the 
executant followed by the signatures of throe at- 
tostlng witnesses: 

Held that the use of the present tense and the 
form of the document, particularly the concludiDg 
portion which spoke of the document having been 
executed "with my free will and pleasure and while 
In full possession of senses** and also the (act that 
as many as three attesting witnesses wero called, 
euggested that the dooumont was * 'meant to cm* 
body tho expression of will necessary to cQcct tho 
1041 N/27 i2e 
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change In tho legal relation oontemplatod and 

therefore the dooumont required 

25 A I R 1938 N'‘g 434; ('32} 19 A I R 1932 P C 65 

and (’28) 10 A I R 1928 PC 50. Rel. on.^ ^ 

(b) Hindu law — Partition— Partition by pan- 
chas— Agreement of parties and not decision of 
panebas ellects pariiiion — Panchas only help 
parties in arriving at common result — Oral 
agreement arrived at reduced to wnting-Docu- 
ment and not oral agreement ellects partition. 

In the caeo of a partition by panchas the thing 
which legally concludes the matter is not their 
cislon but the agreement of the parties, and the 
only part which the panchas play is m helping the 
parties to arrive at a common result. That. Irom a 
legal point of view, is on tho same footing as an 
agreeLnt reached orally. If. however, the parties 
dlslre that the agreement though reached orally 
should not be the 6nal and operative agreement 
but that it should be reduced to the form of a 
document, then the final and operative matter 
which effects the change in the legal relationship is 
the writing and not the previous oral 1] 

(c) Deed Construction — Parlition — Docu- 

ment carefully and solemnly drawn up with 
counterpart signed by parlies reciting properties 
received— Document held partition deed. 

The material part of a careful and elaborate 
document which was solemnly drawn up with a 
counterpart signed by the other side and which 
purported to be a partition deed ran as follows; 
‘‘TbUB In the presence of all the panchas I have 
. read this receipt of the moveable and immovable 
property and in respect of the aforesaid ono-ha f 
share; and after fully taking into consideration all 
; the aforesaid moveable and Immovable property we 
both brothers have taken our respective receipts m 
the presence of the panchas 

^ Held that the counterparts together wore inton- 
; ded by tho parties to embody and legally oflect the 
actual partition between them. [P 212 0 1] 

® fd) Hindu law— Partition — Nature explained 

^ — Intention as well as its declaration to other 

“ cosharers is necessary to effect severance of 
• ioint status — Declaration can be ellected with- 
® out any formality-But if reduced to writing it 
“ falls under S. 17 (1) (b). Registration Act, and 
f, is struck at by S. 49 of that Act. 

•e Partition, unlike a sale or transfer which con- 
)f siste in its essence of a single act. la a continuing 
11 state of fact. No question of transfer of title arises. 
10 Each parceDor already bas comple^ title to and 
h domlDloQ over every parcel of the joiot estate Pat* 
I tition is consoquently only a ebango in tbo mode 
ra of enjoyment of the joint property coupled with an 
ill alteration in status, the joint title being divided 
iss Into a number of separate ones. Altbough no pat- 
be ticular formality is required tbero must bo not 
kt- only a menial decision on the part of a mom her to 

effect tho change but also an outward expression 
he of it which Is communicated to tbo cosharers, or at 
Off any rate to some of them. Tbo intention and the 
en declaration are both necessary ingredients in tho 
ilo matter of eflocting severance. It is true ^ 
lat declaration does not have to bo roducirf to tbo lorm 
jd o! a document and can bo ofiocted without any 
m. formality” but II it is 

,ho within tbo purview of B. 17 (1) (b), Registration 
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Act, ftod is strock at by S. 49 of the Act. It is con- 
sequoDtly ioadmissiblo in evidence not only as re- 
gards that aspect of partition which relates to a 
division of property by tnetes and bounds but also 
as to that which relates to a severance of title * 15 
OWN 375and(’a9)16 AIR 1929 P 0 269. Bel. on. 

[P 218 C 1, 2; P 214 C 1] 

(e) Hindu law — Partition — Unregistered par- 
tition deed — Common desire of parties to act 
on unregistered deed and their action in doing 
so springs from original intention to separate 
and amounts to confirmation of original agree- 
ment — Such confirmation itself constitutes 
fresh and subsequent agreement which in itself 
is enough to effect complete partition — Such 
agreement can be proved by unregistered deed 
— Purposes for which unregistered deed is 
admissible, stated. 

The common desire of the parties to act upon an 
unregistered partition deed and their action in 
doing so, springs from a continuation of the origi- 
nal intention to separate and amounts to a confir- 
mation of the original agreement. Such confirma- 
tion in itself constitutes a fresh and subsequent 
agreement which is enough in itself to effect com- 
plete partition; and that agreement is provable in 
any of the usual ways. The subsequent agreement 
being a collateral transaction within the meaning 
of S. 49. Registration Act, an unregistered docu- 
ment can be used as material in proof of it. Of 
course, it cannot prove such agreement in itself 
because no such agreement can be deemed to have 
been in existence at the date of its execution but it 
can bo used to corroborate other evidence or f.acis 
and can bo used in conjunction with othorevidenco 
to show that such subsequent agreement was 
likely and to elucidate the intention of the parties 
in eflectmg such subsequent agreement. It can also 
to used to show the character of the possession and 
the nature of the title, provided there is other evi- 
dence to establish separate possession: f’27) 14 AIR 

\Vr 9 air 1922 All 403 and 

15 C W N 376, Ref. {p 214 C 1, 2] 

(f) Hindu law~Partition — Suit for — Defen. 
dant admitting to have held property exclusively 
and separately _ Aforesaid fact need not be 
poved -- Character of possession alone should 
be considered. 

Where the defendant in a partition suit admits 
that the property was held exclusively and sepa- 
rately that fact need not to proved and all that the 
Court is concerned to see is the character of the 

poB 8 easioD« jp 2jg q jj 

‘“"-Partition-Separation of title 

rrtlhiUhJH Q . 1 ® property except one item 
establ shed-Sult for partition of aforesaid item 
alone is competent. 

Where it is established that a partition embraced 

tho but also a division of 

f ‘ “•* * certain item of property 

a sou for the partition of that item alone is com. 

CP 215 0 23 

M. B. Kinkhtde and A. B. Eulkarni — 

jr. R BoM., 7! « „„„ 

- for Respondents 1 , 7 and 2 respoctlvSy. 

Jndgment.-Pkintifif.reBpondenfc i sued 

in the lower Court for partition. The relt- 


A. I. R. 

tionship between the parties will be seen 
from the following genealogical tree. 

GAJINAJI 

I 

I ~ 


I 

Bbagwan 
d. 23-4.24 

I 


Rodba 

I 


I 

Gangaji 
d. 29-9-24 


I 

Ramcbandra 
deft. 7 


I 

Namdeo 

pl0. 


Sadasheo 

I 

Daolat 

I 

Wamaa 
deft. 1 


^ I I I 1 

Anandrao Narayan 
deit. 2 deft. 3 deft. 4 deft. 5 deft. 5 

Only one item of the family propierty is 
in dispute in the case, namely an 8 annas 
share of M. Mangi. According to the plain, 
tiff this 8 aunaa is owned by the sons of 
Bhagwan and Gangaji. each set of sons being 
interested to the extent of 4 annas. The 
other 8 annas share is owned by defendant l. 
His branch separated long ago and got this 
8 annas. Defendant i is consequently not 
directly interested in this suit. But it was 
necessary to join him because some of the 
home farm appertaining to the 8 annas in 
suit lioB in his patti and coosequsDtly thoro 
can bo no proper division of the farm of 
that patti without his presence. According 
to the plaintiff there was a partition on 
2nd April 1924 (Ex. 7 D-i) between Bbagwan 
and Gangaji but the 8 annas share now in 
suit was not divided by metes and bounds 
bemuse litigation was pending in respect of 
it, but each took a separate though undivided 
half in it. On I4th June 1925 there was a 
second partition, after the death of Bhagwan 

between the sons of Gangaji. 

In it Gangaji s undivided 4 annas share was 
assigned to defendant 2 Ganpat. On 22nd 
May 1928 a third partition (Kx. p.83) was 
effected between the sons of Bhagwan. In 
it 4 annas out of the 8 annas in suit was 
assigned to the plaintiff’s share. The plain- 
tiff now wants this 4 annas to be ascertained 
and divided off from the rest by metes and 
bounds. The difficulty in bis way is that the 
deeds, Ex.T.p.i and Ex. p.33, relating to the 
first and third partitions, are unregistered 
and the question is whether the plaintiff 
can prove them. 

His learned counsel argued that it did not 
much matter whether this oonld be done 
or not because if this property was not then 
divided, then ho has a right to claim divi- 
sion now, and as there is no quarrel between 
his brother defendant 7, and himself, except 
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on a minor point which does not concern 
us herOt he is still entitled to 4 annas, or 
at any rate, at the worst, he should be 
given 2 annas and his brother 2 annas. The 
defendant's reply to this is that a partition 
cannot be partial, and that if the plaintiff 
wants to have the family estate divided it 
must all be brought into the hotchpot 
and consequently this suit, which is for the 
division of only one item of property, does 
not lie. Dealing Brst with the question of 
no Deregistration, the plaintiff's contention 
is that the deeds referred to are not instru- 
ments of partition: they merely recite a 
past event. Therefore, they do not require 
registration. This question was dealt with 
by a Division Bench of this Court, to which 
one of us (Bose J.) was a party, in 1938 
N L J 82,^ and the Law, founded on two 
decisions of the Privy Council, was ex. 
pressed as follows : 

It can be accepted at ooce that more liets of 
property do not form an iDstrument of partition 
and BO would nob require registration, but what 
we have to determine bore is whetbor these docu- 
ments are mere Hsta or in tbemsolvos purport to 

'create, declare, assign, limit, or extinguish 

any right, title or interest' io the property which 
is admltt^ly over Re. 100 in value. The question 
is whether these Hsta merely coDtain the recital of 
paBtevauts or in themBclveo embody the exprossioD 
of will necessary to effect the change in the legal 
rolatloD contempUted. 

The two Privy Council deoUiooson which 
this is based are 11 Pat 272^ at p. 270 and 50 
Gal 33d’ at page 316. We have therefore to 
scrutinize these documents. Exhibit 7.D.1 

calls itself a receipt. It recites : 

You and I are real brothers and were all joint 
up to this day« Bat today you and I have sepa« 
rated. And the undermentioned moveable and 
immovable properly is allotted to your share. 

It than sets out the property allotted to 
the share of the brother in whose favour 
the document is executed and continues : 

The aforesaid moveable and immovable property 
hae boon allotted to your share and is delivered 
into your share. Therefore neither 1 nor my heirs 
have left any right and interest therein. 

Then follow certain items of property 
which are kept joint and the document 
states in respect of them : 

This property U joint. However we willbavetbe 
tome pdrtltfoDed on the decision of the appeal • * • 
On getting the posseuion through Court, we will 
get it partUlooed half and half. I have written 

• 1*^® IO 293 : I L R 
(1088) N.g 004 : 1988 N L J 89, Narayao Sakba* 

OeDtral Bank Malkapnr. 
p 0 65 : 180 I 0 798 : 69 I A 
180: 11 Pat 279(PC), Bagaihwari Charan Singh 
V. Jagarnatb Koari. 

P 0 60 ; 71 I 0 060 : 60 I A 
77 ; I Hang 00 : 60 Oal 888 (PO), Babtamonian 
T. Latchman. 


and aigned tbia receipt list at Sakhara with my 
free will and pleasure and while In full posscssioD 
of Benses. 

The documont is then dated, the name 
and address of the scribe is seb out, and the 
signature of the executant. This is followed 
by the signatures of three attesting wit. 
nesses. We have no doubt that this doou- 
ment was “meant to embody the expression 
of will necessary to effect the change in the 
legal relation comtemplated.” The use of 
the present tense suggeals that, also its form, 
particularly the concluding portion which 
speaks of the documedi having been exo. 
cuted “with my free will and pleasure and 
while in full possession of senses.” Also tho 
fact that as many as three attesting wit. 
nesses were called. It is not usual to take 
all these pains except in documents intended 
to effect a change in legal relations. Tho 
idea was plainly that the whole thing should 
be reduced to writing and that the change 
should be effected by a written instrument 
so that there could be no doubt or uncer* 
tainty about the fact and details of the 
partition. That being so, the document 
required registration. This is also the posi- 
tion in respect of Ex.P.Sd. It has a doubt, 
ful clause in the beginning which is couched 
in the past tense, namely : 

I’ancbas bare delivered the below montloaod 
moveable and immovable property into the pog. 

se^ioQ of the said Namdeo I admit the 

same. 

But reading the document as a whole, wo 
have no doubt that the intention was to 
make this the final and operative thing. 
It has to be remembered that finality is 
reached orally in nearly every transaction 
which is reduced to writing and that but 
for an intention to reduce the matter to 
writing the oral agreement would in itself 
constitute a valid and binding contract. But 
if the intention is that the writing is to be 
the operative contract, then the former 
verbal agreement falls to the ground. It has 
also to be understood that the word “pan- 
chas” can be used in a double sense. It can 
be used to signify arbitrators. That is to 
say, it can relate to a position in which there 
has been a reference to arbitrators with an 
award. In that event the change in the 
legal relationship would be effected by the 
award and not by the sabsequont writing 
by the parties. But more generally the 
panobas are disinterested friends 'who are 
called in to give advice and help. They sug. 
gest a particular form of division. Each side 
makes modifications and gradually the par. 
ties work down to an agreement, and finally 
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these friends say “there now, yon take that 
and you that." In one sense of course it 
can be said that the division is effected by 
these panchas, and that is what the layman, 
speaking loosely, usually says. But when 
the position is carefully analysed the thing 
which legally concludes the matter is not 
their decision but the agreement of the 
parties, and the only part which the pan. 
chas play is in helping the parties to arrive 
at a common result. That, from a legal 
point of view, is on the same footing as an 
agreement reached orally. If. however, the 
parties desire that the agreement though 
reached orally should not be the 6nal and 
operative agreement but that it should be 
reduced to the form of a document, then 
the 6nal and operative matter which effects 
the change in the legal relationship is the 
writing and not the previous oral agree, 
ment. That we think is the position here. 

The form of Ex. p.33 weighs with us as 
did the form of Ex. 7.DI, especially the 
concluding portion, which is much as be. 
fore. Then there is a sentence in the mid. 
die which is couched in the present, and 
not the past tense; “one anna three pie 
share out of which one anna (shown) is 
separated of Mouze Wasari.” Then again 

towards the end there is the following 
pasAa^e : ® 

Of 'll! tbo panchas I have 
read this receipt of the moveable and immovable 

aforesaid ono-half share ; 
and after fully taking into considoration all tie 
aforcMid moveable and immovable property wo 
^th brothers have taken our respective receipts io 
too prcMiDco of tbo panchas. 

Then again we find the name of the scribe 
wt out and the signature of the executant. 
We can find no meaning in this careful and 
elaborate document which was so solemnly 
“P w*tb a counterpart signed by the 
other side if the two together were not in. 
tended by the parties to embody and legally 
effect the actual partition between them. 
We, therefore, agree with the lower Court 
in thinking that these documents required 
registration and that not having been regie, 
fcer^ they were struck out by 8. 49, Regia, 
tration Act. 

The next question is whether they can 
be used in the evidence at all, and if so 
how. That depends upon the nature of parti 
tion under the Hindu law. It was argued 
that when analysed, the matter is found to 
insist of two separate elements which are 
distinct from one another and which can 
come into existence independently. The 
one 18 notional and relates to title, the other 
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physical and relates to the ocoapation and 
possession of property. It was pointed out 
that a division in title can be effected with, 
out any division of property, and 12 N L R 
113* at p. 120 was relied on. 

It was then argued that instruments of 
partition which deal only with the first 
element, namely, a severance of joint status 
and title, can always be looked at whether 
registered or not. and it was said that 
though instruments of the second kind, 
which deal with a division of property, re-' 
quire registration, they can always be used 
to prove a severance of title. It was argued 
that no law requires that the severance in 
status should be effected by a registered in- 
strument, or even by writing It was point, 
ed out that it is enough for one coparcener 
to declare unequivocally his determination 
to separate and to indicate that that deter, 
mination is a fixed one. This, it was said, 
can be done by unilateral action and does 
not require the consent or assent of any 
other person. It was contended that the 
severance in title can be effected by a mere 
determination to sever and that no overt 
act or outward declaration of tliis intention 
is necessary. An extreme case was put. It 
was contended that man could suddenly 
awake in the middle of the night and say 
to himself * I am separate.” and that that 
would be enough. He need not disclose this 
to any one and could, if he so chose, keep 
his secret locked in his heart for as long os 
he liked. Then years later ho could reveal 
what he had done, and if believed, all the 
consequences whicli flow from a severance 
in status would take effect from that date. 
That is how the argument was put in its 
most extreme form. An illustration easier 
to follow is that the man could reduce his 
intention to writing, sign and date it, and 
then without tolling anybody a word about 
what he had done lock the statement up in 
his drawer and keep it there safe from pry- 
ing eyes. It was argued that this would have 
the same effect. 

We do not think that the matter can be 
put in that extreme form. It is true that 
the texts quoted by the Privy Council in 
13 N L R 118 * at p. 121 say that “partition is 
a particular condition of the mind” and 
that it can be effected by “mere intention,” 
but they also indicate that that iutention 
must be accompanied by a declaration “I 
am separate from thee.” This shows, wo 

4. ('16) 8 A I R 1910 P 0 104 : 37 I 0 821 : 43 I A 
161 : 48 Oal 1081 : 12 K L R 118 (P 0). Ml. 

Qirja Bai v. Sadaahiv, 
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think, that the person separating has to tell 
at least those from whom he intends to 
separate about his intention. Their Lord- 
ships express the position thus at page 122. 
“Once the decision has been unequiv(^lly 
expressed and clearly intimated to bis co- 
sharers, etc.” Therefore it is clear that there 
must be not only a mental decision to effect 
the change but also an outward expression 
of it which is communicated to the co- 
sharers, or at any rate to some of them. 
The texts which their Lordships quote 
state that 

... a partition is eSoctod by the mere doclara. 
tioD *1 am separate from thee’, for partition ie a 
particular condition of the mind and the declara- 
tion is indicative of the same. 

And again ; “From this it is known that 
without any formality partition can be 
effected by mere intention. ’’ It seems to us 
therefore that the intention and the decla- 
ration are both necessary ingredients in the 
matter of effecting severance. It is true 
that this declaration does not have to be re- 
duced to the form of a document. It can 
be effected “without any formality." But 
if it is reduced to writing, then it seems to 
us that it is an instrumoDt of the kind con- 
templated by 8. 17 (i) (b), Begistration Act. 
It either “creates" or purports to create “a 
right, title or interest in immovable pro- 
perty," or at any rate it "declares" or 
"purports to declare" that such exists. 
Such a document says that whereas the 
right, title and interest before execution 
was joint now it is. several. It says that 
after execution the property to which it re- 
lates has ceased to be joint family property, 
that is to say, it either creates a separate 
title and separate interests which are differ- 
ent and distinct from a joint title and joint 
interests, or it declares that they now exist, 
whereas they did not exist ^fore. We 
think that such a document falls within the 
purview of 8. 17 (l) (b) and that it is struck 
at by S. 49. It would consequently be in- 
admUsible in evidence not only as regards 
that aspect of partition which relates to a 
division of property by metes and bounds 
but also as to that which relates to a sever- 
ance of title. In this we agree with 15 c w N 
875* at p. 878 and we think that this con- 
clusion is a necessary corollary to the deci- 
sion of their Lordships of the Privy Council 
in 61 ALL 771.® 


5. (’ll) 16 C W N 876 : 6 1 0 8 46: 12 0 L J 26 
Upeudra Nalb v. Ome«h Chandra. 

6. (’29) 16 A I B 1929 P 0 269: 119 I 0 688: 61 

Janies Bkinncr v 

R. U. Bkinner. 


The next question is whether and bow 
far the deed can come in under the proviso 
to 8. 49 which allows documents which 
would otherwise be excluded, to be used as 
evidence "of any collateral transaction not 
required to be effected by a registered in- 
strument." In 43 Mad 244^ at p. 249 their 
Lordships of the Privy Council allowed an 
unregistered deed of gift, which required 
registration, to be used not to prove a gift, 
(because no legal title passed) but to prove 
that the donee thereafter held in her own 
right. We think the same rule applies here. 
It may be that these unregistered deeds did 
not in themselves effect any legal severance 
of title, but if the parties thought they did 
and acted on that belief, and in fact held 
their shares in severalty from that time,' 
then we think that those facts can be 
proved and that the documents can be used 
to show the nature and character of the 
possession after their execution. But once 
that is done, once it is shown that the par-i 
ties actually severed their interests and 
acted on these documents, then the parti- 
tions with which they severally deal are 
fully and completely established. The dis-' 
tioctioo is a subtle one but is real. Parti, 
tion, unlike a sale or transfer which consists 
in its essence of a single act, is a continu- 
ing state of fact. It does not require any 
formality, and therefore if parties actually 
divide their estate and agree to bold in 
severalty there isan end of the matter. They 
are bound by their agreement. The docu- 
ments wo are dealing with would not bring 
about any separation of title or division of 
property because they are unregistered but 
tbe subsequent actings of the parties in 
pursuance of an intention to divide would. 

An illustration will show what we mean. 
One member of a coparcenary writes a 
letter to bis fellow coparceners telling them 
of bis intention to separate and eenda it by 
messenger. On the way the letter is lost 
or destroyed or burnt, and never arrives. 
There would be no partition, notional or 
otherwise, because, as we have shown, tbe 
declaration of an intention to separate has 
to be communicated to at least one other 
coparcener. But if thereafter tbe writer of 
tbe letter were to go to the other copar- 
ceners and tell them about tbe letter, if 
they were then to divide up the property 
between them and agree to hold it sepa- 
rately, and actually do so, then there wonld 

7. (’19) 6 A I R 1919 P 0 44: 68 I 0 901: 46 I A 
286: 48 Mad 244 (P 0), Varada PDlai v. Jeova- 
Athoaminal 
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be a complete partition. It would be eflfeofc. 
ed not by the lost or destroyed letter, which 
in the result proved ineffective, but by 
the subsequent agreement and actings: and 
these facts could be proved in the ordinary 
way. If no direct proof of agreement were 
available, it could be inferred if the neces. 
sary material were there, and the fact that 
the letter we are speaking of had been writ, 
ten and sent would be relevant and material. 
In itself the letter would be useless to effect 
the partition, but it would be material to 
show that the. coui;se of events which fol- 
lowed upon its execution had reference to a 

subsequent agreement to divide and to hold 
in severalty. 

The Dietter can be put in enother way : 
If these documents which we have been 
considering had been registered they would 
in themselves have brought about a separa- 
^on of title and a division of property. 
Thereafter, the parties to the agreement 
could have insisted on having its terms car. 
ned out. A could say that property x fell 
to his share and that it must be given to 
him. But being unregistered they are in. 
effective to bring about a partition, and 
therefore if the parties did nothing else, if 
they did not conOrm that agreement, or act 
upon it and carry out its terms, then A 
would not be able to demand property x. 
All he could do would be to ask for a fresh 
division and in it property x might or might 
not fall to his share. But if the parties con- 
firm the unregistered agreement, or act upon 
it and carry out its terms, and do so with 
the intention of separating, then partition 
would be complete, and A would be able to 
claim property x. not under the unregis. 
tered document but in virtue of the subse- 
quent agreement confirming the original 

IDteotlOD. 

No question of transfer of title arises in 
petition. Each parcener already has com. 
plete title to and dominion over every parcel 
of the joint estate. Partition is consequently 
only a change in the mode of enjoyment of 
tho joint property coupled with an altera, 
tion in status, the joint title being divided 
into a number of separate ones. No parti, 
ralar formality is required, and therefore 
although a document by which the parties 
bad intended to have this division effected 
may, in the reeult, prove ineffective for that 
purpose, nevertheless their common desire 

wouU spring from a continuation of the 
wginal intontiOD, and that at any partioiUar , 
moment of time would amount to a oonfir- 
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• mation of the original agreement; and if for 
1 any reason the original agreement were to 
fall to the ground, or be unprovable. such 
I confirmation would in itself constitutea fresh 
^ and subsequent agreement which would be 
» enough in itself to effect complete partition* 
and that agreement would be provable in 
' any of the usual ways. We think that that 
19 the true position and we think that that 
was the decision in a I R 1927 Nag lis.® 

The rulings cited before us, namely 45 ALL 
21, 15 C W N 375^ and AIR 1927 Nag 113,® do 
not consider the position of the unregistered 
document m relation to this subsequent 
agreement. All they decide is that oral evi. 
dence is admissible of the fact of partition. 
In our opinion the subsequent agreement 
of which we have spoken is "a collateral 
transaction not required to be effected by a 
registered instrumenb*' within the meaning 
of S. 49, Registration Act. Therefore, the un. 
registered document can be used as material 
m proof of it. Of course it cannot prove such 
agreement in itself because no such agree, 
mont can be deemed to have been in exis. 
tence at tho date of its execution. But it 
could be used to corroborate other evidence 
or facts. It could be used in conjunction 
with other evidence to show that such sub. 
sequent agreement was likely and to eluoi. 
date the intention of the parties in effecting 
such subsequent agreement. It could be used 
o show the character of the possession and 
the nature of the title, provided there is 
other wideoce to establish separate posses, 
^on. Coming now to the facts of this case. 
Ihe first partition is said to have been made 
on 2nd April 1024. We will ignore the un. 
registered deed, ex. 7 D-l, for the present 
and examine the other evidence. First of all 
there is Ex. 7 D.8, a letter dated 6th Juno 
1024, written by defendant 2 , Ganpat, to a 
couple of the panohas who are said to have 

effected or brought about tho partition. It 
says : 

in myabsenco at Bakhsra you divided our oatata 

II ^ know anythiDg at 

a . Similarly as tboro la Ul*will botwooo OaDgajl 
and mysolf I bavo no moans to know bow 
tno Bbaros wore made. Honco both of you should 
Mmo and explain as soon as posslblo tho partition 
“ado lu rospoot of the immovable property* 

As tho proporty is ancestral, rights tboroto Tost In 
mo M well. Hence, please explain to mo as soon as 
PMsible tho particulars of tho sbaros with the do* 
taila of the properties with acros and all otW 
things falling thereto. 

8. (^7) 14 AIR 1927 Nag 118: 99 I 0 448, Jill Bal 
V. Rataa Slngb. 

9. (*29) 9 A I B 1922 AU 498 : 70 I 0 958 : 46 AU 
31 : 20 A L J 777, Jal Bam Daa v. Bsj Naraln. 
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This is oloat proof of tho forot that either 
Ganpat's father Gangaji had made a deola- 
nation of his intention to separate or that 
Bhagwan had done so, and that this decla- 
ration had been communicated to Ganpat. 

It is also proof of the fact that either Gan- 
gaji or Bhagwan, or both, had persisted in 
this intention, had got panobas to divide 
the property, and that a division was made. 
The unregistered instrument of partition. 
Ex. 7 D-1, can be used to corroborate this 
evidence. Reading the two together there 
can be no doubt that the first element of 
partition, namely the separation of title in 
the year 1924, is completely established. 

As regards the second element, the divi- 
sion of property, Ex. 7 D-l is powerless to 
effect that, and Ex. 7.D-3 shows, for what it 
is worth, that Ganpat was not a party to 
the division. Therefore, he is not bound by 
it, for of course a division of the estate can- 
not be made unless all the coparceners con- 
sent or the Courts direct it. But it shows 
that he was aware that a certain division of 
property had been suggested and that all 
he asked was to be told its terms in order 
that he might decide whether to accept 
them or not. But, if we find that subse- 
quently the parties continued in separate 
possession in accordance with the terms of 
the unregistered deed it will be legitimate 
to infer that Ganpat on learning of the 
terms did not object and so confirmed and 
ratified the arrangement, that is to say that 
he was also a consenting party. We turn 
next to the pleadings. The plaintiff bad set 
up this partition of 1924 (including a divi- 
sion of the estate by metes and bounds) in 
his plaint. In his rejoinder defendant 2, 
Ganpat denied the partition but admitted 
that the property baa been divided and that 
it was in the separate and exclusive posses- 
sion of Gangaji's sons. This is his statement: 

It U already denied that there was apartitioo in 
1924 between Bhagwan and Qangaji as alleged. It 
is admitted there was an arrangement between the 
SODS of Gangaji to enjoy the property that was in 
ihe management of their father, separately and 
exclusively for the sake of oonveoienco. But there 
was no partition. 

He also said that the x>&rtition, if any, 
was in any event unfair. But that is another 
matter. We need not travel beyood the 
pleas of defendant 2 because he is the only 
appellant. As he admits that the property 
was held exclusively and separately that 
fact need not be proved, and all we are now 
concerned to see is the character of the pos- 
session. But if proof were needed, it is to be 
found in the deposition of defendant 2 him. 
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self as 2 D. W. 4. He was forced to admit the 
truth of these facts. There is also the evi- 
dence of P. Ws. 5, 6 and 7 and Ex. P-16, the 
order of the Commissioner, dated 2lsb March 
1929 directing mutation in the Record of 
Rights enquiry. After the admission in 
Ex. 7-D-9 about the severance of the joint 
status, it would be difficult to resist the con- 
clusion that the subsequent division of the 
estate was not in pursuance of such an in- 
tention but EX. 7-D-l places the matter 
beyond doubt. This unregistered document 
can be used for this limited and collateral 
purpose. We hold, therefore, that there was 
a partition in 1924 which included a division 
of the estate by metes and bounds. 

As regards Ganpat’s contention that this 
was in any event unfair, until he chooses 
to sue to have it set aside it must stand. 
But, in any ease, there is no proof of un- 
fairness, 90, that can be set on one side. The 
subsequent partitions of 1925 and 1928 are not 
of much moment. Tbe one of 1925 was be- 
tween Gangaji's sons and the one of 1928 
between the plaintiff and his brother, de- 
fendant 7. So far as they are concerned 
(that is to say the plaintiff and his brother) 
this partition between them is admitted 
except on a small detail which does not 
affect us. As regards the one between Gan- 
gaji's sons it does not matter to the plain- 
tiff whether they are divided or not so long 
as tbe main division in 1924 is upheld. It is 
the case of all the parties that the property 
in suit was never divided. The plaintiff says, 
because litigation was then pending in res- 
pect of it, defendant 2 says, because there 
was never a partition. It is clear then that 
the plaintiff is entitled to claim a division 
of this property in any event. The only re- 
levance of the partition of 1924 is that if it 
never took place then the plaintiff would be 
obliged to bring into hotchpot all tbe pro- 
perty in his possession and would be obliged 
to ask for a complete partition. He could 
not demand a partial partition. But in view 
of our findings that the partition of 1924 is 
established and that it embraced not only a 
separation of title but also a division of the 
joint estate barring tbe property now in 
suit, tbe plaintiff’s right of suit is clear. 

Respondent 6, Abdul Razak Ahmad died 
during tbe pendency of the appeal. His legal 
representatives were not brought on record 
and the appellant gave him up. Tbe appeal 
therefore abated as against him. As regards 
defendant l, his learned counsel stated that 
nothing was claimed for or against him and 
that he had no interest in tbe suit beyond 
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at . . ^ . 


the one stated in the plaint. He did not 
oppose the plaintiff’s claim and said that 
ho had nothing to urge either for or against 
the appeal. The decision of the lower Court 
is upheld and the appeal is dismissed with 
costs which will he separately apportioned. 
The plaintiff (respondent l) will be paid his 
full costs separately. Defendant l, Waman, 
(respondent 2) will get only nominal costs 
which we assess at Rs. 30. Defendant 7 , 
Bamohandra, (respondent 7), will also get 
nominal costs. The remaining respondents 
who are the appellant’s brothers will get 
no costs. 

G.N./r.k. Appeal dismissed. 


A. I. R. 
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Stone C. J. and Clarke J. 

Kisanlal Hanumanbux Firm 

Plaintiff — Applicant 

V. 

Tansukhrai Binjraj and others 

Defendants — Non-applicants. 

Miflc. Civil Cwe No. 107 of 1940. Decided od 7th 
Octoter 1940. from decree of Pollock J.. in S A 
No. 740 of I9.S7, D/. 2nd April 1940. 

29-Term ‘law* 

whclher Includes rule of Court (QuareJ. 

Whether the term ’law* as used in 8 29 Includes 
a rule of Court. (p 

S. 4 -'Office' and 
Court are two separate things. 

SMtion 4 is not concerned with an ofBco hot 

thi.8^ VU) 26 A lVl989''pa\'667(rB),S?.^ 

(P2l7Clj 

fr^*"**®**®" Act (1908), S. 4-High Court 
providing that Court will remain 
closed for summer vacation except for certain 
buslnes, including llllng ol L«,.rs 

Appeals — Court cannot be said to be closed 
lor purpose of filing Letters Patent Appeals 

P«^l Appeals the Court cannot be said to S 

l-Je! JVi 

y. K. Sanghi — for Applicant. ^ 

/. B. Mudholkar — for Non-epplicanU. 

® question of 
?■ the matter is out of 

tame unless b. 4. Limitation Act. can Ls 


. prayed in a^. The matter in question is a 
. Letters Patent Appeal. The time for ap. 

« pealing 19 fixed by rules of Court. In I LB 
- (1939) Nag 124 it was indicated that a I r 

I 1921 Lah 237* and A I R 1934 Pat 363» might 
be in the way of applying s. 4. Section 4 
only relates to cases where a time has been 
prescribed. Prescribed means, prima facie, 
prescribed by the Act in question. Section 29. 
however, brings in any time prescribed by 
any special or local law.” The above cases) 
decide that law ’ as used in s. 29 does nob 
include a rule of Court bnb is restricted 
apparently to Acts of a Legislature. The 
ODora Clauses Act by ao acnendmeut 
1937 included tbe following ; 

include any law, ordinance, 

anv ’‘®8ulation passed or made at 

any time by any competent Legialatore. authority, 
or person In British India (8. 8 (27a) ) ^ 

See also 8. 4A (l). Here tbe expression used 

IS not Indian law” but “law” and it could 

to argued that as the General Clauses Act 

fands It necessary to provide that “Indian 

law includes a rule made by the appro. 

pnate authority in India it would nob in. 

elude a rule but for the provision. We, 

however, hesitate to decide the matter on 

this ground. The term ’’law” is nob the 

^^me as the term “Act” and even the term 

c iDcludos rules of Court in some cases, 

0- g-, Scotland where “Act of Sederunt” 

means a rule of Court relating to procedure. 

Une properly apeak of customary law 

and tbe word, according to its derivation. 

means merely, that which is laid down and 

fixed. It does nob depend on the nature of 

the tody that lays it down. If that body 

has the power to lay down a binding rule 

the rule becomes a law which has to to 

^ Dififerent considerations, of course, 

as in 8 Rang 

sea The Judicial Committee id 67 ALL 242 ^ 

laid down the broad proposition that out- 

side the limited discretion conferred by the 

Limitation Act in certain cases the Court 

has no discretion to relieve a suitor from 
Its provisions. 

^ point. Granted 

Jaw can to given tbe extended mean- 


^‘lQam 5® 122:182 I C 970: ILB 

»» ® ^®21 Lah 237 : 60 I 0 787, Patteh 

Muhammad v. Ohothu Ram. 

p oi. : 181 I 0 107 : Ifr 

P LT80I. Mukundv. Nlranjan. 

n ' 928 : 127 I 0 161 : 8 

Oauny v. I. M. Ruuol. 

P 0 88 : 186 I 0 208 : 67 All 
242 ; 62 1 A 60 (P 0), Maqbul Ahmad ▼. Ooksr 

Ptatop Maraln 81ngb. 
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ing above referred tOj it is said that s. 4 can 
only be prayed in aid here if the Court 
was closed and tbe Court was not closed 
within the meaning of S. 4. Section 10, 
General Clanses Act, admittedly does not 
assist the appellant. It is urged that 8. 4, 
Limitation Act, is not concerned with an 
oflBce but with a Court. We agree with the 
view expressed in A I R 1939 Pat 667® at p. 677 
that "office” and "Court” are two separate 
things. It is said that a Court is closed 
when tbe Judge of that Court is not sitting 
or when notification is made that the Court 
is closed. It is argued that it is neither here 
nor there that tbe business in hand, which 
consists in filing an appeal, can, in fact, be 
done as usual. Owing to the ruling in I L R 
(1939) Nag 124,^ which gave a warning that 
8. 4 might not be available in cases of 
Letters Patent Appeals owing to the two 
rulings first cited, Letters Patent Appeals 
are now dealt with differently from all 
other appeals. In the case of Letters Patent 
Appeals it was notified that they would be 
accepted during the vacation. It will be 
remembered that doring the vacation tbe 
High Court is not absolutely closed. Two 
or three Judges remain but it is closed for 
certain businese including ordinary appeals. 
For this type of business the Court is closed 
within the meaning of s 4. For other busi- 
ness, including a very limited class of civil 
business, the Court is open. Whether open 
or closed depends on whether tbe business 
in question can be done. Here this parti- 
cular kind of business can be done and the 
rule permitting it was made because of the 
danger expressed in I L R (l939) Nag 124^ 
whore a warning was given. 

In 46 Mad 08b^ following two Full Bonob 
decisions, 6 Mad 189® and 88 Mad 295,® it was 
decided that where there is a rule which 
states that tbe Court will be open on cer- 
tain days for certain business tbe Court 
(despite tbe long vacation) cannot be treated 
as closed so far as such business is concerned. 
In 61 Bom 848*® tbe same view was taken 
on the broad ground that 8 4 is a le gislative 

6. (’89) 26 A 1 R Wa9 Pat 667 ; 185 I 0 353 ; 19 
Pttt 128 ; 20 P L T 905 (P B), Lachmeahwar 
Prasad v* Oirdharri hml. 

7. ('2d) 10 AIR 19i8 Mad 485: 70 I 0 886; 46 Mad 

986; 44 M L J 100, UrllUh lodia Naviga* 

tioD Co. Ltd. 7 BfaarafaUv. 

8. (*82) 5 Mad 189 (P B), Naebijappay. Ayyaaami. 

9. (*16) 8 A 1 R 1916 Mad 8 : 89 1 C 449 : 88 Mad 
205 (F B), Kac^lvur ol the Klddayola and Madut 

V. BuraMmzu. 

10a ('27) 14 A I R 1927 Bom 480: 108 I C 640 : 61 
Bom B4B * 90 Bom L R 081. Dharamtl Morarjl 
Obomlcal Co*. Ltda Ocbhatlal HargoyaDdasa 
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recognition of the maxim actus curia nemi- 
nem gravabit. That is to say if a litigant is 
prevented from doing a thing, which he has 
to do in a given time, by the act of the 
Court itself justice demands that he shall be 
allowed to do it immediately the obstacle is 
removed. If therefore you find that the act 
in question can be done despite the vacation 
the Court is not closed for that purpose and 
the purpose of S.4 is not attracted In the 
same sense is A l R 1933 Lah 239'^ and AIR 
1924 Bom 144.’® Here notification was made 
on 18th March 1940 about the disposal of work 
during the summer vacation of 1940. This 
notification states, inter alia, as follows : 

The High Court of .Iu<Jicature at Nagpur will 
remain cloead on tho oivil side from Monday the 
15tb April to Sunday the 23rd June 1940. both 
days inclusive. 

Certain criminal work is then provided 
for. Then, in para.O thefoHowingis notified : 

No new institutions on the civil side will bo re- 
ceived during the vacation except urgent applica- 
tions for interlocutory orders, which will bo dealt 
with by the vaaation Judges, and appeals under 
tbe Letters Patent to this Court. 

Then, in para. 6, the following is notified: 
The office will remain open to tho public on 
working days throughout the above period and will 
transact busiuoas as usual. 

It is obvious from a perusal of the above 
that the office is open as usual and that tbe 
Court is closed except for certain business 
which includes the business in question. It 
cannot therefore he said to be closed for this 
purpose. It follows that the appeal is barred 
by time. The appeal is accordingly dismissed 
with costs. 

D.S./r.K. Appeal dismissed. 

11. ('33) 20 A I R 1933 Lah 239 ; 142 1 0 807 : 84 
P L R 838, HiraUI v. Sojaii Cband. 

12. (’24) HAIR 1024 Bom 144 : 69 I C 629 : 25 
Bom L R 1296, Tata Industrial Bank v. Abdul 
Husoio. 
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Clarke J. 

Mt. Gangoo wlo Narayan Kunhi and 
another — Defendants — Applicants 

v. 

Mt. Saloo w/o Chindhu and others — 
Plaintiffs — Non. Applicants. 

Civil RevD. Appln. No. 893 of 1940, Decided on 
18th December 1940, for revieion of order of Addl. 
Diet Judge. Nagpur, D/- 26lb April 1940. 

(a) Court-fees Act (1870), S. 12 — Decision as 
to court-fee is not final under S. 12 unless both 
parties are beard. 

A decision as to court fee payable is not final 
within the meaning of 8. 12 unless it U reached 
after both sides have bad .a obanco to be beard. 
Ooneequontly, where the Court aftec hearing tho 
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appellant decides ox parte that the memo is properly 
stamped but subsequently after hearing both the 
parties comes to the conclusion that the memo is 
insufficiently stamped, the later decision must bo 
taken to be final between the parties within the 
meaning of S. 12 : 20 All 11 (PB) and ('33) 20 AIR 
1933 Pat 234, Bel. on; (’37) 24 AIR 1937 Pat 514, 
Diiting. [P 219 C 2] 

(b) Court-fee— Partition suit — Appeal— Ap- 
pellant must pay court-fee paid by plaintiff in 
lower Court. 

In the case of an appeal against a decree in a 
partition suit the appellant must pav the same 
court-fee which the plaintiff paid in the lower 
Court : (’30) 17 A I R 1930 Rang 1G4 and (’29) IG 
AIR 1929 Sind 161, Rel. on; (’22) 9 A I R 1922 
Mad 211, Approved-, 27 All 161, Ezpl. 

[P 220 C 1] 

A. R. Kulharni — for Applicants. 

K. A. Polen and R. R. Dandigc — 

for Non-Applicants. 

Order.— Applicant l, Gangu is tho sister 
of non. applicants 1 and 2 , Salu and Kamalji. 
Applicant 2 is tho husband of Gangu, while 
non-applicant 3 Govinda is a transferee from 
Salu and Kamalji. The three non- applicants 
brought this suit against tho two applicants 
and others for partition and separate pos. 
session of two-thirds share of a house. Their 
contentions, as far as they are material to 
this revision application, were that tho 
three sisters had obtained title under a gift 
deed from Mt Sakhu, thatafter disputes had 
arisen between Salu and Kamalji on the one 
side and Gangu and her husband on the 
other, proceedings under 8. M 5 , Criminal 
P. C., were instituted, as a result of which 
Gangu and her husband were placed in pos- 
session of tho house. Salu and Kamalji 
therefore with the help of plaintiff 3 
Govinda, to whom they had transferred half 
their share in tho house, brought this action 
to obtain possession of their share from the 
defendants. The applicants’ case in the 
lower Court was that the gift deed was void, 
that even if it was not void the plaintiffs 
could not obtain separate possession of their 
share as long as the donor Sakhu was alive 
bo<»u9e it was so recited in the gift deed 
and that the plaintiffs’ claim was barred by 
limitation. The trial Court held that the 
gift deed was valid, and that the clause in it 
which barred the partition of the house 
daring the lifetime of Sakhu, was void, that 
the suit was not barred by limitation, and 
hence the Court passed a decree for parti, 
tion of the house and at the same time 
orderd the applicants to pay Be. 60 as com. 
I^nsatory costs under 8. 86A, Civil P. 0. to 
the plaiDtiffe. Agaiost this decree the annli 
ap^aled to the District Judge wd 
challenged the above findings and the order 


A. I.S. 


to pay costs under S.35A. The Deputy Clerk 
of Court drew the atteution of the learned 
Judge to the necessity for considering the 
adequacy of the court- fees which the ap. 
pellants had paid : Rs. 15 for a declaration 
that the plaintiffs were not entitled to claim 
partition, Rs. 15 for a declaration that the 
sale deed executed by plaintiffs l and 2 in 
favour of Govinda, plaintiff 3, was void and 
Rs. 3-12.0 for a relief against the order to 
pay Rs. 50 costs under s. 35A, Civil P. 0 
total Rs 33-12-0. The Additional District 
Judge, before whom the appeal came, heard 
the appellant’s counsel on the question of 
court- fee, and on 8th January 1940 passed 
the following order in the order sheet : 

Tbe memo of appeal 13 properly stamped. The 
appeal is admitted. lotimation be sentto the lower 
Court. I have heard thoappollant'e counsel. Notices 
to issue to tho respondents. 

When the respondents appeared on 2Gth 
February 1940 they took an objection to tho 
sufficiency of the court-feo, which the ap- 
pellants had paid, and the question was set 
down for argument on 5th March 1940 on 
which date the appellants applied to amend 
their memorandum of appeal by striking out 
grounds 1 , 8 and 9. Grounds 8 and 9 cover 
the limitation |K)int, while ground 1 ebaU 
lengos the interpretation of the gift deed 
by the trial Court. By striking out these 
grounds, the appellants made it clear that 
they were giving up their opposition to the 
title of plaintiffs l and 2 under the gift deed 
and that they only desired to oppose the 
finding of the lower Court as to the plain- 
tiffs right to separate possession. The right 
of tbe plaintiffsto joint possession was recog- 
nized by this application for amendment. 
The applicants’ contention now being that, 
in so far as the gift deed precluded partition 
of the property during tbe lifetime of the 
donor, it could not bo partitioned. They 
also desired to contest the validity of the 
transfer by plaintiffs 1 and 2 to plaintiff 3 
and tho order to pay Rs. 60 compensatory 
costs. If this amendment wore allowed they 
claimed that the court foe which they had 
paid would bo sufficient. The Additional 
District Judge has held that tho memO' 
randum of appeal is insoffioiently stamped, 
ad valorem court-fee being necessary, and 
that the amendment, which the appellants 
desired to make, would not affect the court- 
fee payable by them. Ho therefore gave 
them time to pay the defioienoy, amounting 
to Rs. 141. Before the time expired the ap- 
I^llants presented this application for revi- 
sion to the High Court and obtained an 
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order staying the operation of the lower 
appellate Court’s order -which reqmr^ them 
to pay deficient court-fee by a certain date. 
The applicants before me have taken up two 

^(a) That the learned Additional District 
Judge, having on 8th January 1940 held that 
the memo of appeal was properly stamped, 
could not reconsider that order and hold 
that it was insufficiently stamped. 

(b) That by reason of the applicant’s ad- 
mibting the title of the plaintiffs to the 
bouse by their amendment application there 
was in point of fact no deficiency in the 
court fee which they had paid. 

These then are the points which I am 
required to consider. 

(a) On this question the applicants rely 

on 8. 12, Court-fees Act, which provides : 

(i) Every queetion relating to valuation for tbo 
purpose ot determiolug the amount of any fee 
chargeable under this chapter on aplaintor memo- 
randum of appeal shall be decided by the Court in 
which such plaint or memorandum, as the caee 
may be, is filed, and such decision shall be final as 
between tbo parties to the suit. ^ 

The point was considered in 20 ALL 11 
by a Full Bench which observed at p. 17: 

When the Legislature intends to confer tbo 
status of finality upon an ox parte decision, It does 
so in plain and explicit terms, aa in 6. 6, Court- 
fees Act. In the abeence of clear and unequivocal 
language to the contrary, I must hold that a deci- 
sion to bo 'flual as between the parties' must be a 
judicial decision upon a hearing in which the 
general judicial maxim of *Audi parfam' 

has been observed. If then a plaint or memorandum 
of appeal has been so filed it surely would be open 
to the defendant at the bearing to contend that 
the fees paid were insufficient, and that for that 
reason the plaint on the files of the Court was not 
a valid plaint. On deciding such a plea— as is the 
case here^tbe Court would in my opinion come to 
the 'decision,* which, under the wording of 8. 12, 
Court-fees Act, would be final as between the 
parties. 

Id 12 Pat 691,^ which baa been referred 
to by the lower appellate Oourt, an ex parto 
decision was given by the Stamp Beporter 
which bo subsequently corrected , as was 
done by the lower appellate Court io this 
case. Mr. Kulkarni on behalf of the appli- 
cants would distinguish that case on the 
ground that it was a decision of the Stamp 
Reporter and nob of a Judge* Nevertheless 
the reasoning of the learned Judge applies 
just as much to a case in which the decision 
is reached by a Judge as ib does in the case 

of a decision reached by a Stamp Beporter, 

^ ^ ^ 

1, C97) 20 All 11 : 1897 A W N 167 (FB), Amjad 

All V. Muhammad liraiL 

2. ('88) 20 A 1 B 1038 Pat 284 : 144 I 0 C84 : 12 

Pat C94 : 14 P L T 180, fiidssbwari Prasad v. 

Ram Kumar Bai, 


In that case it was suggested by the Govern- 
ment pleader that 

the question of the sufficiency of the stamp on the 
memorandum of appeal must always be regarded 
as open until the appeal is finally hoard and dis- 
posed of, in view of the the provisions of tbo first 
TOTt of 8. 12, Court-fees Act, which directs that 
^ery question relating to valuation for the purpow 
of determining the amount of any foe cbarg^ble 
on a inomoraDdum of appeal shall bo decided by 
the Court in which such memorandum is filed; and 
it is suggested that at tbo final hearing of the 
appeal it is open to the respondont to object that 
the memorandum of appeal has not been properly 
stamped. This view is certainly correct as apply- 
ing to Courts subordinate to the High Court. 

In the other case, to which the lower 
appellate Court has referred, it has given a 
wrong reference having cited AIR 1937 rat 
234, the correct page is 514 — and the ruling 
is officially reported in 16 rat 491.^ As far 
as that case is concerned, I agree with 
Mr. Kulkarni that it is distinguishable ho- 
cause it only refers to the practice of the 
Patna High Court. 20 ALh ll‘ and 12 rat 


694* are however good authority for the 
view that the decision is not final within 
the meaning of S. 12 , Court. fees Act, unless 
it is reached after both sides have had a* 
chance to be beard. 

fb) — On this question also I am of opinion 
that the lower Court has come to a correct 
decision. It is said by Mr. Kulkarni that 
the applicants were fully within their rights 
in giving up part of their case for which be 
relied on the language ot 0. 2 , R. 2, Civil 
P. C., and in 5 N L R 88* at p. 91. He also 
argues, relying on 15 C P L R 120,® that the 
valuation for the computation of court-fees 
of a suit for partition depends upon whether 
the relief sought is merely a change in the 
mode of enjoyment of the property, or the 
enforcement of a disputed right. In the case 
before me he says that after giving up the 
part of his case which challenged the vali- 
dity of the deed of gift be was only seeking 
a change in the mode of enjoyment of the 
admittedly joint property. He also relied on 
27 ALL 151® for his contention that when a 
plaintiff in the initial stage of the litigation 
abandons a portion of his claim he is not 
compellable to pay court- fees in respect of 
the portion abandoned under penalty of 
having the whole of his suit dismissed. 
Mutatis mutandis ho says that this ap plies 

37(’87) 24 A I R miTat 614 : 170 I C 959 : 16 
Pat 491 : 18 P L T 488, Hand ILUbore v. 
Achamblt Kumar, ,, 

4. (’09) 6 N L R 88 : 3 I 0 61. Sitaram v. Mt. 
Obhotkai. 

5. (’02) 15 C P L B 120, Sripati v. Shridbar. 

6. (*06) 27 All 161 ; 1 A L J 677, Ram Prasad v. 
BblmaD. 
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equally well to an appellant as to a plaintiff. 
As far as tbe Allahabad case is concerned, 
it is worth mention that tbe learned Judges 
before making the pronouncement prefaced 
it by saying that it was not without a good 
deal of hesitation that they bad come to 
this decision and they concluded it by 
saying that 

the matter ]b, we admit, one which is capable of 
argument on both sides, and it is with some hesi- 
tation that wo have come to this decision. 

So tbe decision cannot be said to be a very 

strong one in favour of the applicants. In 

46 Mad 246,^ it was held that tbe test of a 

valuation of an appeal is the value of the 

|Telief which is sought to be got rid of. air 

jl929 Sind 161® and A I R 1930 Rang if, 4® are 

sufficient authority for holding that in a 

case, such as this, the appellant must pay 

the same court, fee which the plaintiff paid 

m the lower Court. The lower appellate 

Court is therefore correct in requiring the 

applicants to pay Rs. 141 more. The appli. 

cation accordingly fails and is dismissed 

with costs. Counsel's fee Rs. 15 . The appli. 

cants bad about a week remaining within 

which to pay the doheient court foe at the 

time when they presented this application 

for revision. I therefore allow them one 

more week within which to pay thedoheient 

wurt-feo in the lower appellate Court, if 

they wish to have a decision on the merits 

of tiieir case. The lower appellate Court 

will have power to enlarge this time if in 

Its view such a course seemed just and 
equitable. 

jhj>lication dismissed. 

9 A I R 1922 Mad 2irr 68 I 0 444 • 45 

MUbomal y, Basboma). * 

r’i,* ^ ^ • 126 1 0 645 

Abdul Rahmau v. A. B. Crisp, 

(28) A. I. R. 1941 Nagpur 220 
Niyogi and Clarke JJ. 

Goreylal and others — Appellants 

Pandit Dayashankar ond another 

... . liespondents. 

^^39. Docldod OD 6th 

•’“"S' .Cbbina..™, 
A'-. .*p'p'uiS’o?“s.^4,*C?v?f pTI' ‘ 

CItU “p” n application of 8. 149 


A. 1, B. 

Civil p, C.. is resolved by S. 28. Courtfees Act. A 
memorandum of appeal which is insufficientlv 
stamped can only be received by mistake or Inadver. 
toQce or when it is accompanied by an application 
extension of time under 8. 149, Oivil 
F. 0. Wbon It is once received and comes before the 
^urt, It falls to bo dealt with under 8. 149. Civil 
P. C., read with 8. 28, Court fees Act. The Court 
acting under S. 149. Civil P. C.. may reject the 
memorandum as inadmissible in cases in which it 

extension of time to make good 
the deficioucy or merely return it in either case it 
oeiDg Open to the appellant to present frcab memoof 
appeal on sufficient court-feo: Cose Into discussed. 

[P 221 0 1 21 

M, HidaytituUch — for Appellants. * 

’l^Cfidhcrhcr — for Bespondoots. 

Order. — The question that arises upon 
this reference may be formulated as follows: 
Whether S. 6. Court. fees Act. bars the appli. 
cation of s. 149. Civil P. C.? Section 6. Court- 
fees Act. provides that no document of any 
of tbe kinds specified as chargeable in Soh. 1 
or 2 to tliat Act "shall be filed, exhibited or 
recorded in any Court of justice or shall be 
received or furnished by any public officer” 
unless in respect of such document there be 
paid the prescribed fees. The contention 
raised on bohalf of the appellant is that as 
the aforesaid section prohibits the reception 
of a memorandum of appeal inadequately 
stamped, the duty of the receiving officer 
and of the Court is merely to return the 
memorandum of appeal and that the appel- 
late Court has no jurisdiction to reject it 
which it could have only when it had autho- 
rity to receive it. The contention is roani- 
mstly repugnant to the plain terms of S. 149, 
Civil P- C., which authorises the Court to 
extend, in its discretion, time for payment 
of the deficient court.fees and, were it to 
prevail, would render that section otiose. 
The contention apparently exposes a conflict 
between s 6, Court.fees Act, and S. 149 , Civil 
Procedure Code. 

In 38 Bom 41* it was held that s. 149 , Civil 
P. C., was independent of S. 6, Court-fees 
Act, which was explained ns prohibiting only 
the reception of insufficiently stamped docu- 
ments if they were sufficiently stamped. 
That view did not commend itself to Sulai- 
man, Ag. C. J., in 60 all 980* in which tbe 
insufficiently stamped memorandum of ap- 
peal was returned to the appellant under 
8.6, Court.fees Act, for the reason that the 
failure to pay requisite court-fees was inten- 
tional. The same vie w bad been taken in 8 

('14) 1 AIR 1914 Bom 249; 21 I 0 837 : 88 Bom 
41 . 15 Bom L R 902, Achat Ramcbandra Pai v. 
Nagappa Bab Balgya. 

f'29) 16 A I R 1920 All 76 : 118 I 0 228: 60 All 
080 : 26 A L J 1199, BrijbbukbaD v. Tota Ram. 
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pat L J 74,® 1 Lah 234* and 27 M L J 677.® In 
59 Cal 888® the view of the Allahabad, Patna, 
Lahore and Madras High Courts was fol- 
lowed in preference to that of the Bombay 
High Court, but it was pointed out that the 
rejection of the appeal meant only refusal 
to entertain or receive it and that it did not 
preclude presentation of the appeal on sufll- 
oient stamp. In 61 Cal 663^ reference was 
made to S.4, Court- fees Act, (which is the 
same as 8.6 but made applicable only to 
the High Courts and Presidency Small Cause 
Courts) as being imperative in its terms 
to prohibit reception of documents inade- 
quately stamped, but it was observed that, 
notwithstanding that section, the Court had a 
discretionary power under S. 149, Civil P. C., 
to admit the documents and grant extension 
of time to enable the appellant to make good 
the deficiency in cases of bona fide mistake. 
The same view was taken in A I B 1929 Nog 
294.® In 20 N L R 183® Macnair, A. J. C., 
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When it is once received and comes before 
the Court, it falls to be dealt with under 
S. 149, Civil P. C., read with 8.28, Court-fees 
Act. This furnishes a conclusive answer to 
the contention that S.6, Court-fees Act, bars 
the application of s. 149, Civil P. C. The Court 
0 acting under that section may reject the 
memorandum as inadmissible in cases in 
which it sees no ground for extension of time 
to makegood the deficiency or merely return 
it as was done in 50 ALL 980.^ Whether it is 
“rejected”or‘'returned'' it does not preclude 
the appellant from presenting a fresh memo- 
randum of appeal on sutficient court- fees. 
Our answer to the question is in the negative. 
This case will now go back to the referring 
Judge for decision on the merits. 

Q.N./R.K. Answer accordingly. 

(28) A. 1. R. 1941 Nagpur 221 
Grille and Gruer JJ. 


declined to follow 88 Bom 41* and on examina- 
tion of the provisions of Ss. 4 and 6, Court- 
fees Act, and 8.149, Civil P. C., attempted 
reconciliation of the conflict by bolding that 
while the Judge was not bound to permit 
the appellant to pay court-fees on a sub- 
sequent date, it was open to him to admit 
the insufficiently stamped appeals in exercise 
of his discretion in proper cases and grant 
time for making good the deficiency. 

Any conflict that is likely to arise between 
{83.4 and 6, Court- fees Act, and 8.149, Civil 
P. C., is resolved by s.28, Court fees Act, 
which declares a document not properly 
stamped as being invalid unless and until it 
is properly stamped but confers authority 
on the presiding Judge to order, in a fit case, 
that such document be stamped as he may 
direct. A memorandum of appeal which is 
insufficiently stamped can only be received 
by mistake or inadvertence or when it is 
accompanied by an application praying for 
extension of time under 8.149, Civil P. 0. 

3. 1’17) 4 A fR 1917Pat26:42 I C 675 : 8 PatLJ 
74, Ram Babajr Ram Pande v. L&kebmi Narain 
Sicgh. 

4. ('20) 7 A I R 1920 Lab 92 : 87 I C 215 : 1 Lab 
284 : 144 P L R 1920, Lekh Ram v. Ramil Das. 

5. ('16) 2 A I R 1916 Mad 420:26 I 0 83: 27 ML J 
077, Narayana Rao v. Seahamma. 

6. (’82) 19 A I R 1932 Cal 482 ; 198 I C 643 : 59 
Cal 880, JoaDadaiuDdari Sbaba v.Madbabcbandra 
Mala. 

7. (’84) 21 A I B 1984 Cal 669 : 168 I C 201 ; 61 
Cal 669 : 88 0 W N 650, KbatomaQQeeaa Blbi v. 
DurijvodbaQ Ray Chaudbori. 

8. ('29) 16 A I B 1929 Nag 294 : 119 I 0 700, 
Sbyarola) v. Oauriihankar. 

9. ('80) 17 A I R 1980 Nig 224 : 124 I 0 241 ; 26 
N L R 188, Atmaram v. Blcgbat Rastucoband. 


Ganpati Kothu Teli — Plaintiff — 

Appellant 


V. 


Sakharam Daulat Kunbi — Defendant 

— Respondent. 


Second Appeal No. 671 o( 1937, Decided on 7th 
April 1941, from appellate decree of 4tb Addl. Diet. 
Judge, Nagpur, D/- 29th June 1937. 


(a) Co-sbarers — Surrender to single co- 
sharer amounts to transfer. 


A single co-sharcr is not entitled to take a sur- 
render and if bo does so the traoBaction is a trans- 
fer : 8. A. No. 410 of 1935 and ('26) 13 A I R 1926 
Nag 845, Rel. on. [P 222 G 1] 


(b) C. P. Tenancy Act (1 of 1920), S. 13 — 
Lambardar omitting to apply under S. 13 — He 
can sue his co-sharer (or possession of holding 
surrendered by tenant to him. 


A lambardar who omits to apply under S. 13 for 
possession of an occupancy bolding surrendered by 
the tenant to his oo-sbarcr can sue his co-sharer in 
the civil Court (or joint possession of the bolding, 
inasmuch as when a lambardar sues bis co-sharer 
in the civil Court for joint po8se.ssion of the hold- 
ing he does so as a co-sbarer, which ho can do in 
spite of the fact that he could as lambardar sue to 
set aside the transfer under S, 13 and claim to be 
put into exclusive possession of the whole holding 
on behalf of the proprietary body : (’26) 13 A 1 R 
1926 Nag 346, Foil. ; S. A. No. 410 of 1935 and 
(■40) 27 A I R 1940 Nag 370, Approved. 

(P 221 C 2; P 222 0 1; P 223 C 1] 
IS. li, Rajkarne and Q. D. Dhawle — 

(or Appellant. 

A. V. Zinjarde and S. A. Zinjarde — 

for Respondent. 


Order. — The question referred to us for 
decision has been framed by Niyogt J. as 
follows : 

Can a lambardar who omitted to apply underl 
B. 18, Central Provinces Tenancy Act, (or possos-l 



222 Nagpur 


Ganpati Kothu V. Sakharam Dadlat 


Jdon of an occupancy holding surrendered by the 
tenant to h’s co-sharer, sue hU co-sharer in the 
civil Court for joint possession of the holding ? 

The occupancy field in question was No. 25 
of mouza ZuUar in which the plaintiff and 
defendant are both 2 anna co.sharers of 
mahal No. 2. Plaintiff is also Sadar Lambar. 
dar of the whole mahal. The tenant of sur- 
vey No. 25 surrendered it in favour of the 
defendant on 20th March 1931 by a register, 
ed deed. The plaint states that the defen- 
dant had no right to accept the surrender 
and take possession of the suit property, 
but assuming that he could take a valid 
surrender, defendant has taken it on behalf 
of the plaintiff co-sharer and defendant’s 
possession is on behalf of the plaintiff. The 
relief asked for is that the suit property be 
partitioned and half be given into plaintiff's 
possession, or plaintiff be put in joint pos- 
session of the suit property, or plaintiff be 
compensated in money value to the extent 
of bis share. On a preliminary objection the 
issue was framed whether the civil Court’s 
jurisdiction was barred by the Tenancy Act. 
The trial Court dismissed the suit holding 
that as the surrender to a co-sharer was a 
transfer, the remedy of the lambardar was 
to apply under s. 13, Central Provinces Ten- 
ancy Act, and the civil Court had no juris- 
diction. This dismissal of the claim was 
upliold by the lower appellate Court. 

In making the reference, Niyogi J.. refers 
to 22 N L R 86* in which a lambardar was 
allowed to treat a transfer as a surrender 
and on that footing to claim joint posses- 
sion in the civil Court. He questions the 
correctness of that decision. The first argu- 
ment pressed on us by learned counsel for 
the appellant is that a surrender to a co- 
sharer is not necessarily a transfer: the 
plaintiff was entitled to treat it as a sur- 
render to himself also on the ground that 
he impliedly consented to it. There is no- 
thing however about implied consent in the 
plaint or pleadings. A single co-sharer is 
not entitled to take a surrender, and it has 
been consistently held that if he does so the 
transaction is a transfer. The latest case on 
the ixiint, which will shortly be published 
in the Indian Law Reports Series is Second 
Appeal No. 410 of 1936* in which the learned 
Judges remark : 

There is a long lino of cases which decide that 
one co-sharer cannot, for his own bonc6t. take a 
aarrender .... If a co-sharer purport, without 


A. I. B. 


• ■ 


AIR 1926 Nag 845 : 94 I 0 941 : 22 
B 86, Waman Rso v, Shrawan. 


this authority, to take a surrender he has been 

treated as a transferee and the matter has been 

dealt with as falling under S, 12 and not under 
section 89. uuuui 

Later on in the case, 22 N L R 86* is dis- 
cussed and generally approved. The Judges 
agree with the view that in that case the 
• consideration was not illegal within the 
meaning of S.23, Contract Act, and the 
transaction was not one void ab initio. It 
was also noted that in that case the lambar. 
dar did not attack the transaction by pro- 
ceeding under S.13 but he asked a civil 
Court to put him in possession and was met 
by a defence based on those equities which 
the civil Court is bound to give effect to. 
The plaint in the present case is not drafted 
80 clearly as it might be, hot it seems clear 
that the relief asked for is based on the 
position that plaintiff is a oo-aharer. The 
plaint does mention that be is a lambardar 
also and that the defendant had no right to 
accept the surrender; but the transfer is in 
fact accepted and plaintiff claims joint pos- 
session or separate possession after parti, 
tion. Plaintiff's learned counsel indicates 
that he is willing to pay his share in the 
cost of acquisition. Now as the suit is not one 
to sob aside a transfer under s. IS, Tenancy 
Act, the jurisdiction of the civil Court is nob 
excluded under s.105 (o) of that Act. 

It is however argued for the other side 
that the plaintiff could have got the same 
relief if be had chosen to contest the trans- 
fer under 8. 18, and as he has slept over bis 
remedy for about 2 ^ years it should now bo 
refused to him. No doubt the lambardar 
could have obtained possession under S.13, 
Tenancy Act, on behalf of all the co-sharers • 
including himself. That procedure was 
followed in s. A. No. 410 of 1985* and was 
approved in A I R 1940 Nag 370.* But why 
should he, more than any other co-sharer, 
be compelled to have recourse to that re- 
tnedy ? That remedy he has as a represonta. 
tive. Any other co-sharer, not the lambardar, 
has in the civil Court bis private remedy of 
joint possession on paying his quota. Why 
should the lambardar not have that private 
remedy also in his capacity as share-holder? 
We do not think that the fact of there being 
only two co-sharers would make any dif- 
ference. In 22 N L R 86* the plaintiff in 
appeal was given possession only of his one 
anna share and not the shares of the re- 
maining 00 . sharers. If in the present case 
the lambardar bad sued as such he would 

3. ('40) 97 A I R 10^ Nag 870: 192 1 0 291: loTo 
N L J 480, Nllkaot Lezman v. Vishwacatb 
Janardhao. 
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neoessarily have asked for possession of the 
■whole field (on behalf of the proprietary 
body) instead of joint possassion with the 
other share holders. We therefore see no 
reason to dissent from 22 N L R 86,* and our 
answer to the question put to us is in the 
affirmative because we hold that when a 
lambardar sues hie oo-eharer in the civil 
Court for joint possession of the holding he 
is so suing as a co.sharer, which he may do 
in spite of the fact that he could as lambar- 
dar sue to set aside the transfer under 8. 13, 
Tenancy Act, and claim to be put into ex- 
clusive possession of the whole holding on 
behalf of the proprietary body. 

G.N./r.k. Answer accordingly. 

(28) A. 1. R. 1941 Nagpur 223 
Vivian Bobe J. 

Nazir Abbas Sujjat Ali — Applicant 

V. 

Baza Azamshah Baja Suleman Shah 
and others — Non-Applicanls. 

Civil Revn. No. 868 of 1939, Decided oo 12tb 
November 1940, for revision of order of Diet. Judge, 
Nagpur, D/- 6th November 1989. 

Civil P. C, (1908), S. 2 (2) and O. 6, R. 5 — 
Suit for damages — Plaintiii ordered to iurnieh 
certain particulars --Plaintiff even after several 
opportunities failing to furnish particulars — 
Court thereupon passing order discharging de- 
fendant — Order held amounted to decree and 
was appealable. 

In a suit for damages the plaintiff was ordered 
by the trial Court to furnish certain particulars. 
The plaintiff was given two opportunities to do so 
but he was unable to give the required particulars. 
Thereupon the trial Court passed an order where- 
by tho defendants were disobarged : 

Held that the order of diamisaal amounted to a 
decree within the meaning of 8. 2 (2) and hence 
an appeal lay from it : (’32) 19 A 1 R 1932 Mad 
810, i>issenf;(’80)17 AIR 1030 Mad 473, Ditting.; 
(’24) HAIR 1924 All 17, Expl. (P 224 C 2] 

A. Ahamad — for Applicant. 

H. N. Padhye — for Non-Applicant 1 . 

Order, — The question here is whether 
the appellate Court had jurisdiction to en- 
tertain the appeal in respect of which this 
revision has been filed. The contention is 
that no appeal lay from the order of the 
first Court complained of before the appel- 
late Court and that consequently the order 
of the appellate Court reversing the first 
Court s order was made without jurisdic- 
tion. The facts are as follows. The plaintiff 
instituted a suit for damages against five 
persona and was ordered by the trial Court 
to furnish certain particulars. The plaintiff 
was given two opportunities to do so but 


was not able to satisfy the first Court. Ao- 
oordingly that Court passed the order which 
has given rise to the trouble in this case. 
The order is a curious one and, so far as it 
is relevant, is in those terms : 

The plaint does not moulioa anything as to 
when tho amounts woro alleged to have been em- 
bezzled. Under the circumstances it is not possible 
to proceed with the case. It is fair that tho dofen- 
daots, especially defendant 4, should know about 
the period in which the amounts were said to have 
been embezzled. As tho plaintiff insists on not 
giving the period in which tho sums are allogcd to 
have been embezzled, the defendants have no case 
to meet. The defendants aro tboreforo discharged 
. . . . The plaintiff shall boar his own costs and 
pay tho costs of the defendants in tho suit. 

It is contended on behalf of defendant i, 
who is the applicant before me, that this is 
an order dismissing the suit under O.G, R. 5, 
Civil P. C., and that no appeal lies from 
such an order. Reliance is placed upon 
AIR 1932 Mad 81G.* The learned coun- 
sel also relies on throe other cases, (1898) 1 
Q B 185,* 63 Mad 645* and 45 ALL G24.* So 
far as the lost two cases are concerned, I 
do not think they touch the point at issue 
here. In 58 Mad G45* the defendant was 
ordered by the Court to furnish further and 
better particulars of a matter pleaded in 
hie written statement and on his failure to 
comply with the order, the Court struck 
out his defence. The appellate Court held 
that the Court had jurisdiction to do that. 
The matter was entertained as an appeal 
and DO question appears to have been raised 
as to whether an appeal lay or did not lie. 
In any case the order of the first Court was 
upheld and so the question in the result 
became immaterial. As regards 45 ALLC24,^ 
1 am not able to follow what is meant. 
The passage relied upon is to be found at 
page G27 and is in these terms : 

If the order is disobeyed, aud the plaiatiQ is in 
default, he should huvo bis action stayed; and if 
the defendant is in doiault, his defence should bo 
struck out. 

I am not clear what the learned Judges 
mean by saying that action should be stay- 
ed. The complaint in the case was about 
the action of the defendants and was that 
they bad not furoiBhed proper particulars. 

1- (’32) 19 A I R 1932 Mad 816 : 137 I 0 842, 
Vaaadevan Nambiyarv. Nodungathiripad. 

2. (1893) 1 Q B 165 62 L J Q B 114: 4 R 144: 67 
L T 742 41 W R 161, Davoy v. Beotinok, 

3. (’SO) 17 A I R 1980 Mad 478 : 126 I 0 629 : 58 
Mad 646 : 59 M L J 22. Nodungadi Bank Ltd. v. 
Official Assignee of Madras. 

4. (’24) HAIR 1924 All 17 : 74 I 0 466 ; 45 All 
624 : 21 A L J 571, Qauri Shankar v. Mt. Manki 
Konwar. 
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The remarks quoted therefore were merely Judges, it should bear, then clearly an apneal 
incidental and were not necessary for the lies. ^ “appeal 

decision of that case and as I say I am not 

able to understand exactly what was meant 


by saying that if the plaintiff is in default, 
he should have his action stayed. So far as 
the English case is concerned, the position 
there was that the plaintiff was ordered 
to furnish certain particulars. Ho omitted 
to do so and was given a further opportu- 
nity. When he still omitted to do so, an 
order was passed saying that unless the 
particulars were furnished within a week, 
his action would bo dismissed with costs. 
The particulars were not furnished and so 
the action was dismissed with costa. The 
question before the appellate Court was 
whether the Court had jurisdiction to do 
this. The learned appellate Judges decided 
that the order of the Court could be uphold 
in one of two ways. The first is that a 
plaint or a statement of claim, as it is called 
in England, not disclosing proper particulars 
in effect discloses no cause of action against 
the defendants, and therefore the suit can 
be dismissed on the ground that it discloses 
DO cause of action. The other ground on 
which the order could be supported was 
that under the rules of the Supreme Court 
a Court is given power when ordering fur- 
thor particulars to be furnished to impose 
conditions. 


The other way of dealing with this mat. 
ter, and m my opinion the proper way, is 
to strike out that portion of the pleading 
which is defective. In this case it would 
appear to amount to a striking out the whole 
of the plaint so far as the material allega- 
tions are concerned. If that is done then 
clearly the plaint will disclose no cause of 
action and the dismissal of the suit will 
consequently be on that account, and that 
IS what the appellate Court considers to 
have been the case here. But whatever it 
IS, it is clear that the order of the first 
Court cannot be left in the inconclusive 
state which it would appear to bear on the 
face of it. The defendants cannot be dis- 
charged in this manner. Either the plaint 
will have to be rejected or the suit will have 
to be dismissed, and the order must be taken 
to mean one of these two things. Which, 
ever of the two is taken, an appeal would in 
ray opinion lie. Consequently, the appellate 
Court had jurisdiction to entertain the 
appeal. That being so, the order on the 
merits cannot be contested heroin revision. 
Tho application is dismissed with costs. 
Counsel's feo Rs. 40 . 

d.s./r.k. Application dismissed. 


In the English case the condition impos< 
was that if the particulars wore not fu 
nishr^ within ten days the action would I 
dismissed. No such condition is to be four 
in tho orders of the Court in the presei 
case. Consequently I am unable to oonsbrt 
the various orders which were made as in 
iwsing a term under o. G. r. 5 . to the effei 
that the suit would be dismissed if the pai 
tioulars were not furnished. But even if thr 
be the construction, the result is, accordin 
to A I R 1932 Mad 316.‘ that the suit i 
dismissed. If it is dismissed, then clearly i 
my opinion the dismissal amounts to a d« 
cree within the moaning of S. 2 ( 2 ), Civ 
P. C. There can be no doubt that that orde 
coDclusiyely determines the rights of th 
parties in tho suit. No fresh suit can b 
brought on the same cause of action ani 
the matter is consequently final so far a 
Court making the order is concerned 
^at being so, an appeal will clearly lie 
With the utmost respect I am unable t 
agree with the learned Madras Judges am 
wspeotfolly dissent from their view. In m' 
opinion, if the order bears the construotioi 
^hioh. according to the Madras learno. 
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Pollock J. 

In re Himloo Jaddu Gond — Acatsed. 

A Revn.No.139 of 1941, Deoidedon 18tb 

April 1941* by Seas, Judgo, KoBbaiigabad, for rofl- 
filon of order of Magistrate, First Class, Botul. 

Criminal P. C. (1898). S. 209 (I) — Whether 
committal should be made — Test indicated — 
Whether offence falls under S. 302 or S. 304, 
Penal Code — Question as a rule being difiicult 
for Magistrate to decide should be left to Ses- 
sions Court — Whether committal would re- 
sult In conviction under S. 302 held doubtful — 
**u\*?^® Magistrate not inadequate 

—High Court held could not interfere In revision 
with Magistrate's order convicting accused 
under S. 304. 

The tost to bo applied In deciding whether a 
cominittBl ought or ought not to bo mado on tho 
facts is that assuming tho wbolo of the ovldonos 
tho accused to bo true, is there a easo 
which a Judge at a trial oould leave to a jury: (’88) 
22 A I R 1985 Nag 202 and 9 0 W N 829. Btl. on. 

(P 226 C 23 

But a Magistrate ought not to take upon him- 
8elf the responsibility of trying a cose which taking 
a reasonable view of the effect of tho dop^ltlooB 
must bo regarded as ln?olving the trial of the ao* 
cused for a grave ofleoco or one In wbiob compll* 
catod or difQouIt questions of law or fact arise. The 
quoatioQ wbothor an offence falls undot B. 309 or 
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8» 304, Penal Code, being as a rule a difHeuIt ques* 
(ioD which a Magistrate is as a rule not quallSed 
by training or experience to decide, should be left 
to the Sessions Court ; ('32) 19 A I R 1932 Rang 
193, Rel. on. [P 225 C 2) 

la a quarrel between H and his step-father 0, G 
first kicked E whereupon H picked up an Iron rod 
and struck G 4 or 5 times. O died of his injuries. 
None of the 5 external injuries was serious and 
death was due to the fracture of three ribs which 
had penetrated his spleen. The spleen was not en- 
larged or in any way abnormal. The doctor who 
performed the post mortem examination was of 
opinion that the fracture of the ribs could not be 
caused by a blow from the iron rod but was due to 
indirect violence and might have been caused by a 
blow of the knee on the cheat of the deceased. The 
Magistrate convicted E under S. S04 and sentenced 
him to three years’ rigoroos imprisonment : 

Held that in the particular case it was doubtful 
if a committal to the Court of Session would re&ult 
in a conviction under S. S02 nor was the sentence 
imposed, considering the youth of the accused so 
fnadoriuate as to justify interference by the High 
Court in revision with the Magistrate's order con- 
victing the accused under 8. 304. [P 225 C 2] 

W. C. Duff— for the Crown. 

Order. — The accused Ilimlu was prose- 
cuted before Mr. Dwivedi, Magistrate, first 
class, and charged under S. 302, Penal Code. 
The learned Magistrate after hearing the 
evidence for the prosecution came to the 
conclusion that the offence committed was 
an otTonco under S. 804 and not under S. 802, 
Penal Code, and he framed a charge under 
6. 304 and eventually convicted Qimlu under 
that section and sentenced him to three 
years' rigorous imprisonment. The learned 
Sessions Judge has reported the case under 
S. 486, Criminal P. C., and has recommended 
that the proceedings should be quashed and 
that the learned Magistrate should bo 
directed to commit the accused for trial at 
Sessions. The evidence shows that there was 
a quarrel between Ilimlu and his step-father 
Garsu in which Garsu first kicked ilimlu. 
Then Himlu picked up an iron rod and 
struck Garsu 4 or 5 times. Garsu died of his 
injuries. None of the 5 external injuries was 
serious and death was due to the fracture of 
throe ribs which bad penetrated his spleen. 
The spleen was not enlarged or in any way 
abnormal. The doctor who performed the 
|)03b mortem examination was of opinion 
that the fracture of the ribs could not be 
caused by a blow from the iron rod but was 
duo to indirect violence and might have been 
caused by a blow of the knee on the chest 
of the deceased. 

The learned Magistrate held that the 
accused must be presumed to have known 
that he was likely to cause the death of his 
victim, bob held that exception no. 4 to 
1941 N/29 It 80 


S. 800, Penal Code, applied and that the, 
culpable homicide was not murder because 
it was committed without premeditation in 
a sudden fight in the beat of passion upon a 
sudden quarrel. The learned Magistrate, 
however, omitted to consider whether the 
accused bad taken undue advantage or acted 
in a cruel or unusual manner. The question 
is whether in the words of s .200 (i). Crimi- 
nal P. C., there were not sufficient grounds 
for committing the accused person for trial. 
In 31 N L R 360* at page 362, Grille J. cited 
with approval the dictum of IJarington J. 
in 9 C W N 829^ : 

The test which should bo applied to decide who* 
tbor a committal ought or ought not to bo madooii 
the (acts is this — assuming tbatthowbolcoftbeevi* 
deoco tolling against tho accused is true, is there 
a case which a judge at a trial could leave to a 
jury? ll tbo ovidenco is such that a judge would 
have been bound to rule that there was no ovidenco 
on which a jury could convict, then a committal 
ought not to bo mado. If there is any ovidenco 
which calls for an answer, however great tho pro* 
ponderance in favour of tho prisoner may bo, then 
tho committal is proper. 

If the present case had been tried before 
a jury, I think the question whether the 
offence fell under s. 302. Penal Code, or 
S. 304, Penal Code, would certainly have 
been left to the jury. I agree with tho re- 
marks of Pago C. J. in 10 Rang 495^ at p. 497; 

A Magifitrato ought not to take upon himself tbo 
rosponsibility of trying a case which taking a rc.i- 
sonablo view of the clloct of the depositions must 
ho regarded as involving the trial of tbo accused 
for a grave oficnco or one in which complicated or 
difficult questions of law or fact arise. 

Tho question whether an offence falls; 
under s. 302 or s. 304, Penal Code, is as a rule 
a diOlcult question which a Magistrate is as 
a rule not qualified by training or experiencoj 
to decide, and it should therefore be loft to 
the Sessions Court. In this particular case 
I doubt if a committal to the Court of Ses- 
sion would result in a conviction under s. 802 ; 
Penal Code, nor do I think that tho sen- 
tence imposed, considering the youth of the 
accused, was so inadequate that I ought to 
interfere in revision. The reference is there- 
fore not accepted. 

G.n./r.k. Reference not accepted. 

1. (’35) 22 A I R 1935 Nag 202 ; 158 1 0 537 : 36 

Cr L J 1339 : 31 N L R 860, Maroti v. Kmperor. 

2. (’05) 9 0 W N 829:2 Ct L J 584, Sheobux Ram 

V. Emperor. 

3. (*32) 19 A I R 1932 Rang 193 : Ml I 0 266 : 34 

Cr L J 187 : 10 Rang 495, Emperor v. Maung 

Chit Beln. 
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Stone 0. J. and Vivian Bose J. 

Manager, Court of Wards, Detvan Baha. 
dur Seth J iwandas Estate, Jubbulpore 
— Judgment.debtor — Appellant 

V. 

Seth Moolchand Seth Hiralal Oswal 

Decree-holder — Respondent. 

Miso. Appeals Nos. 294. 29S and 292 of 1938, and 
Civil Revns. Nos. 864 of 1938 and 60, 680 and 688 
of 1989, Decided on 24th July 1940, from order of 
Extra. Addl. Dist. Judge, Jubbulpore, D/- 19th 
November 1938. 

(a) C. P. Debt Conciliation Act (2 of 1933) 
S. 4 Proviso — Word ‘prescribed’ means pre- 
scribed by rules# 

Where, as in 8. 4, Proviso, the word 'prescribed* 
is used simpllciter in a context which makes it 
perfectly easy to do the prescribing by rules 'pre* 
scribed' must have Its defined meaning of "pre- 
scribed by rules/' (p 228 C 1, 2] 


appeal, or unless the body has acted, while doina 
this act, outside its powers. [P280 0 2j 

Stn — for Appellant. 

IF. B, Pendharkiir — for Respondent, 

Judgment. — This order governs Miecel. 
laneous Appeals Nos. 294 of 1938, 293 of l 93 ^^ 
292 of 1938 and Civil Revisions Nos. 864 of 
1938, 50 of 1939, 680 of 1939 and 688 of 1939*. 
These miscellaneous appeals and civil revi- 
sions all raise the same point which is one 
arising out of a notification purporting to be 
made nnder the powers conferred by the 
Debt Conciliation Act. whereby the Gov- 
ernment purported to increase in certain 
districts the limit provided in s. 4 of the 
Act. A proviso to sub-s. (i) of that section 
prevents certain debtors, even debtors 
within the meaning of 8. 2 (f), from making 
an application to the Debt Conciliation 
Board. In the original Act the proviso reads- 
as follows : 


(b) C. P. General Clauses Aci (1 of 1914] 
S. 22 — Rule and notification — Difference ex 
plained. 

A role is not a rule until there has been prio 
publication which opens to the public the oppoi 
luoity to object, whereas a notification can b 
vfithout any prior publication and no one baa ; 
chance to object before the notification become 
operative. 233 q 3 

c ^ Conciliation Act (2 of 1933) 

S. 7 ( 1 ) Proviso — Words “at any time” - 
Meaning. '' 

It Is not rorrect to say that the words “at am 
time mast mean any time before the Board hai 
accepted the application. fp Qjg q j* 

i, constmctlon of S.7A to say thai 

if the^pllcatlon is made not under the povreri 

violation of thoVovl. 
SoS . ““ application undoi 

, (P 229 0 2] 

Court. 

iurisdictlon of the civil 
Court or interfere with the common law ifahtl o 

A r^RWao^N® construed: (‘80) 17 

121 ^ ^ 

constituted by statute 
to exercise certain functions — Civil Court can 

Interfere with those functfon. or ‘ 

by the body as a noUlty 

8 ot «>in. .pecial supcrvUi^g eiamp^ 


Provided that no application shall be made il 
the debtor's debts exceed twenty.five thousand 
rupees or such larger amount as may bo prescribed 
for each area. 

Later, by Act 17 of 1937. the words 
^ twenty.five thousand" were altered to 
fifty thousand.” In March 1938, that is to 
say, about a year after the change from 
twenty.five thousand to fifty thousand there 
was a notification in the Government 
Gazette to the effect that debtors within 
certain areas could put in applications if 
their debts did not exceed ten lakhs. As a 
cons^uence an entirely now class of debtors 
was introduced in certain districts into the 
scheme of this Act which hitherto bad been 
regarded as an Act having for its purpose 
the conciliation of agriculturists' debts in 
cases where the debtor was not very heavily 
indebted. That notification is dated 4th 
March 1938. Thereupon, the two applications 
that we have now to consider were made. 
The two debtors in question are debtors 
whose debts exceed Rs. 60,000 but do nofr 
exceed ten lakhs. On 10 th June 1988 Gov- 
ernment issued another notification reduc- 
ing the ambit again to Rs. 60,000, and on 7tb 
July 1938 the Revenue Secretary to Govern- 
ment circulated to the appropriate Commis- 
sioners as follows : 

Pleaio request all Chairmen of Debt Conciliation 
Bcwrdfl to reject all applioationa for concllfatloo of 
debt, above Rb. 60,0C0 in which conciliation has 
not taken place. 

Following upon that the Chairman of tho 
Debt Conciliation Board at Jubbulpore, 
which is the Board in question here, passed an 

^ follows on one of tho applications : 
The applloanU-dobtor. file an appHoatioo, pray- 
ing for time on the ground that a deputation hat 
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goii6 to the ProrincW QoTerDDUMit for revoklDg 
the order of the Provinciftl GovernmoDt to cancel 
all applioationa of debts above Rs. SO, 000. The 
creditors appearing are shown the application as 
well as the orders of Governmont conveyed by 
Revenue Department Memo. No. 8180-291fi*XII 
dated 7th July 1986. The creditors are told that 
an adjournment can be granted provided that they 
are willing and not objecting to the application. 
The creditors raise an objection and urge that the 
application most be rejected in view of the cleat 
orders conveyed in the memo against which no 
orders in supersession have yet been received. 

As the creditors ate not prepared to grant an 
adjournment, however, short it may be, we cannot 
act against the orders of the Government only on 
the mere application of the applicants* debtors dis* 
closing an intention of representation. 

We, therefore, in accordance with the aforesaid 
memorandum, (vis., No. 3180-S916*XII, dated 7th 
July from the Avenue Department) reject this ap- 
plication in which no conciliation has taken place. 

For statistical purposes the rejection should be 
deemed under B. 7, Debt Oonciliation Act. 

Id the other case the Board passed the 
following order : 

We cannot but act in accordance with 

the instructions conveyed in the memorandum 
concerned. The applicants' remedy lies beloro 
authority issuing it and not before the Board. Ac* 
cordingly acting In accordance with the said memo- 
randum, viz., Revenue Department Memorandum 
No. 3160.2916.X1I, dated 7th July 1986 we reject 
this application in which the debts amount to 
more loan Rs. 60,000 and no oonciliation has 
taken place. 

For statistical purposes the application should 
be shown rejected ondor 8. 7, ^bt Conciliation 
Act. 

As a coDsequonco of thoso two orders^ the 
board treated the applications of the two 
debtors in question as disposed of, did not 
accordingly thereafter take any stops for 
conciliation, with the result that when Id 
the year 1990 these Boards were in effect 
wound up the board treated these applies, 
tions as finished with and therefore did not 
insider it necessary further to examine 
into them before finally ceasing the func. 
tion. It is necessary to say a word about 
the termination of the Board's activities. In 
1939 there was passed for the Central Pro- 
vinces and Berar the Belief of Indebtedness 
Act of 1939. That Act gives very powerful 
rights to debtors and takes the place of the 
old conciliation proceedings and by s. 26 
provides that 

all proco^Dg. for tho settloment of debts not ox. 
coj^lng Rs. 25.000 ponding before (a Debt Conci- 
liation Board) shall be transferred to (a Debt Relief 
Coort)s 

It will be seen that there is a difference 
between the pecuniary limit of Rs. 25,000 
there fixed and the Rs. 60,000 fixed in the pro. 
viso to 8. 4 (l), as amended by Act, 17 of 1937, 
of the Debt Ck)nciliation Act. That gap was 
provided for administratively by Govern. 


ment keeping on the Boards until they had 
finally disposed of all the Rupees 26,000 and 
over cases with the result that when the 
time came when they bad disposed of all 
those they had in some districts a great 
number of Rs. 25,000 and under cases still 
pending. All those cases were transferred 
to the Debt Relief Courts and the Boards 
were dissolved with the result that at the 
present moment and for nearly a year now 
there is and has been no Board functioning. 
This is a matter which one has to bear in 
mind when considering what to do in this 
very unusual case. The problem is created 
by the fact that the Board received these 
applications, entertained them to tlio extent 
at any rate of taking them on their file. 
What further steps were taken we do not 
know. Whether it ever got as far as issuing 
form No. 8 or form No. 4, schedule to the Rules 
we do not know. What is at any rate clear 
is that a certificate was Issued in form No. 2. 
That certificate says as follows : "This is to 
certify that an application has been made 
to this Board for the settlement of” then 
details are set out. That is signed by the 
Chairman, and the result of that certificate 
is to attract the provisions of S. 21 of the 
Act which says as follows : 

When QQ application has been made to a Board 
under 8. 4, any suit or other proceedings then 
pending before a civil Court in respect of any debt 
for the settlement of which application has been 
made shall be suspended ontU the Board has dis- 
posed of the application. 

These various miscellaneous appeals and 
civil revisions arc concerned either with 
proceedings in a civil Court before decree 
or with proceedings in a civil Court after 
decree against one or other of these two 
debtors brought by various creditors. These 
proceedings were, as a consequence of the 
issue of various certificates to the various 
Courts, stayed, and it is the argument of the 
appellant that they remain stayed because 
the Board has never disposed of the appli. 
cation. In point of fact, as we have seen 
above, the Board has purported to dispose of 
the application. It has rejected the applies, 
tion, and it has power to dismiss an applica- 
tion under s. 7 (l) which provides as follows: 

On roceipt of an application underS.4,thoBoard 
shall pass an order fixing a date and place for hear* 
ing tho application : 

Provided that the Board may at any time dis* 
mles the application if, for reasons to be stated in 
writing, it does not considor it desirable to attempt 
to eflect a settlement between the debtor and hia 
oreditors. 

It is said that here the Board was not 
purporting, when it rejected this applioa* 
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tioD, to say we dismiss this application 
because we have no jurisdiction." It had in 
{act, according to the argument, already 
accepted jurisdiction. That acceptance of 
-jurisdiction had not been objected to and 
not having been objected to it became im- 
possible either for the creditor later on to 
object or for this Court to consider the ques- 
tion: see section 7A. It is argued that what 
the Board did was to reject the application 
for a reason that is wholly irrational and 
entirely unsoited to the activities of a quasi, 
judicial tribunal which has to bring its mind 
to bear on the case before it and cannot act 
on the directions or orders of another. That 
is how, as wo understand it, the argument 
is put. The Board having given reasons 
which are unreasonable, and which cannot 
support the order of rejection it is as though 
that order bad never been made. If the 
order has, in the eye of the law, never been 
made the application has never been re- 
jected. If the application has never been 
rejected it is still persisting. If it is still per- 
sisting the matter has not been disposed of 
under S. 21 . If the matter has not boon dis- 
posed of under s. 21 , the certificate still has 
the effect of suspending proceedings Id a 
civil Court and if the proceedings are still 
suspended in a civil Court these unfortunate 
creditors cannot now, and cannot hereafter 
either, litigate their suits on their debts or 
execute the decrees that they have obtained. 
That position must remain for ever unless it 
be possible to resuscitate these Boards and 
persuade the Board to dismiss the appli. 
cation again for a reason to bo stated in 
writing but this time for a reason that is 
reasonable, or to conciliate. In resolving 
this problem which is by no means obvious 
it is necessary to mention several provisions 
of the Debt Conciliation Act. First of all, it 
will be noted that s, l proviso says "or such 
larger amount as may be prescribed for each 
area." If we turn to 8. 2 (f) wo shall find a 
lower limit fixed as follows : 

Whose debts exceed Rupees 160; or such lower 
amount, not being lees than fifty rupees, as tho 
l^cal Oovemmont may, by notification, proscrllo 
for a particular area. 

By 8 . 2 (g) wo find that "prescribed" means 

prescribed by rules made under this Act." 
There are a number of other provisions re- 
lating to prescribing in this Act, for example 
8. 6 : verified in the manner prescribed by 
the Civil Procedure Code, 1908 ." Bub wo 
(think that it is beyond any doubt that where 

uSvSS?.’ ” the word "pres- 

^enbed used simphoiter in a context which 


A. I.B. 

makes it ^rfecbly easy to do the prescribing 
by rules, "pr^cribed” must have its defined 
meaning of "prescribed by rules." This is 
made clearer by the fact that in s, 2 (f) 

prescribed" means and was stated to mean 
by notification and in 8.5 "prescribed" 
means in the manner prescribed by the Civil 
Procedure Code. If we turn bo s. 26 we find: 

(1) All rules for which provision is made in this 
Act shall be made by the Local Government and 
shall bo consistent with this Act. 

(2) All rules shall bo subject to the condition of 
previous publication. 

In point of fact, as we have seen, there 
was no rule changing the limit from Rupees 
50,000 to Rs. 10,00,000. What there was, was 
a notification. Tho difference is not trifling. 
Its substance consists in the fact that a rule 
is nob a rule until there has been prior 
publicati{3n which opens to the public the 
opportunity to object, whereas a notifica- 
tion can be without any prior publication 
and no ono has a chance to object before 
tho notification becomes operative: sees. 22,1 
C. P. General Clauses Act. Our conclusion' 
on this branch of the case is that hero there 
has been no lawful increase of the upper 
limit from Rs. 50,000. Therefore, the appli- 
cations that were made in this case were 
applications forbidden by tho proviso to S. 4; 
therefore had the Board, when it received 
tho Revenue Secretary’s letter said, "Wefind 
that these applications are misconceived : 
the upper limit has never been extended and 
we have no jurisdiction as required by law. 
They are applications that should never 
have been made and although we have ac- 
cepted them, wo now, on our own motion, 
operating under tho powers conferred by 
s. 10 of tho Act review our order occepting 
these applications and dismiss them," that 
would have been an order that would have 
carried out tho law in every particular and 
would have had tho effect of disposing of 
those applications and terminating the effect 
of tho certificates. 

The Board could have said all those things 
had it known tho true facts of the case. But 
instead of giving those good Ireasons, it ac- 
cepted tho orders of Governmont, and be- 
cause of tho orders of Government and for 
those reasons, so far as wo can sec, alone 
dismissed the applications. It has of course 
been urged that if you look at the whole of 
the order it is apparent that tho creditors 
here were not going to conciliate. They had 
discovered a fnndamental defect. They bad 
got Governmont to take action and they were 
in such a strong position that it would have 
been quite idle to have gone on with these 
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proceediogs. Again, bad the Board given 
that as its reason for dismissing tbe appli- 
cations, nobody could have argued, we con- 
ceive, at any rate with any bope of success, 
that tbe Board bad done anything irregular 
or ultra vires or improper. It is further 
argued on behalf of tbe appellants that S.7 

(1) proviso would not really allow tbe Board 
even to do that. It does not empower tbe 
Board to dismiss the applications for any 
snob reasons as above indicated because, it 
is said, once tbe Board has admitted tbe 
applications as being within its jurisdiction 
|tbat concludes the Board and it has then 
got to go on and "at any time" must there- 
fore mean any time before it has accepted 
the application. We do not think that that 
is the proper construction to be put on this 
proviso especially bearing in mind the pro- 
visions of s. 19. It is also said that it is no 
ground to act under s. 7 that there is no pros- 
pect of an amicable settlement. The proper 
section to operate under is s. 14 which says: 

If no amicable settloment is arrived at under 
EUb-8. (1) of B. 12, tbe Board shall dismiss the 
application. 

The result would be the same but it is 
said that the Board here has not purported 
to do that: it has purported to act under 
S.7. It has done what it bad done not be- 
cause there was no bope of a settlement but 
because it was told to do so, and that is a 
mere nullity with the effect noted above. 
At one time there were a number of deci- 
sions come to by this High Court relating 
to the power of the civil Courts to interfere 
with the operations of this special body, 
and the general position taken up was that 
the Courts had power to regard as of no 
effect certificates made or orders passed by 
a Board if passed in the absence of jurisdic- 
tion and that a Board, for example, that 
issued a certificate on the application of an 
ironmonger effected nothing by the issue of 
such a certificate because an ironmonger is 
not a debtor within the meaning of the Act, 
and not being a debtor could not make an 
application under s. 4. That group of cases 
will be found in i l r (1938) Nag 489 > I L R 
(1937) Nag 880.* 10 N L J 16,» 20 N L J 208* and 
21 N L J 17. As a conse quence an amending 

nV S i?*® ^ ^ oosTTE R 

^ ^ ^ Bakharam v. Shrinan- 

'ii'N ’l S n! ‘ 


Act, 16 of 193C, was passed which incor- 
porated S.7A, and that section has been tbe 
snbject of much debate before us now. It 
provides as follows : 

(1) If, on receipt of an application under 8. 4, 
the Board admits tbe application as being witbio 
its jurisdiction or, under sub-s. (1) of S.7, dismisses 
it on tbe ground of want of jurisdiction, a debtor 
or bis creditor may, within thirty days from tbe 
date of admission or of the order of dismissal, as 
tbe case may be, make an objection in writing to 
tbe Board against such admission or dismissal. 

(2) On receipt of an objection under sub-s. (1), 
tbe board shall make such order tboreon as it 
thinks fit and it shall be final. 

(3) If no objection is made under sub-s. (1), or if 
an objection is made and decided under sub-s. (2), 
the jurisdiction of tbe board shall not be question- 
od in any civil Court. 

It is said that it has no effect unless the 
board is operatiog on an application made 
under B. 4. Accordingly, if tbe application 
is made not under the powers conferred 
by S.4 but in flat violation of the provi- 
sions of that section, it is not an application; 
under 8.4, and if it is not an application 
under 8.4 then whether the board admits 
it or not a civil Court can still oballenge 
tbe jurisdiotioD of the board to entertain it. 
We find it very difficult to give that con- 
struotion to this section without making 
nonsense of s. TA and reducing it to noth, 
ing at all so far as the civil (!)ourt9 are con- 
cerned because of course if the application 
is in accordance with tbe provisions of 8.4 
tbe board would have jurisdiction. It is 
said however in answer to that that the 
words, "as being within its jurisdiction” 
mean as being within its territorial jurisdic- 
tion and so you have got the position that 
granted tbe application is in accordance 
with S. 4 so that one can correctly speak of 
it as being an application under s.4 then if 
the board admits tbe application as being 
within its territorial jurisdiction there is 
nothing for the civil Court to do by way of 
challenging that jurisdictiou : tbe civil Court 
must assume that the board has jurisdic- 
tion; or, if the board has rejected it, that 
the civil Court must assume that the board 
had DO jurisdiction and proceed accordingly. 
Bearing in mind the cases which we know 
led op to this modification we are not pre- 
pared to found this judgment on that con- 
structioD although there is something to be 
said for a construction that gives value to 
the words "under s.4,” which one finds 
running right through this Act, and gives 
value to the words "as being within its 
jurisdiction." 

But here we think that the matter can 
he properly and fairly disposed of on other 
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grounds. One must bear in mind the fact 
that this Court has no power to issue a writ 
of mandamus (and, eyen if it had, that there 
is now no board to whom this (IJourt can 
address an order). One must also remember 
that the board has in fact disposed of these 
applications by rejecting them and has there, 
fore not recalled its certihcate which certi. 
ficate will, so far as we can see, live for over 
unless, as is argued, it is deemed to have 
come to an end when the board came to an 
end or unless it came to an end when the 
board in fact disposed of the applications 
whether rightly or wrongly. Viewing the 
matter as a whole, we consider that we are 
justided in treating the board as having dis- 
posed of the applications in accordance with 
law if in all the circumstances the position 
is such that the board could and should 
have rejected these applications at the time 
when in fact it rejected them. We think 
that the true position can be stated as fol- 
lows: Where the Court has the powers 
which the High Court has in England and 
which certain High Courts, but not this, 
have in India of issuing the various prero- 
gativo writs or analogous proceedings then 
the ^sition cannot he better stated than 
by F’arwell L. J., in (lOlO) 3KB 1 G 5 ° at 
page 179 : 

If the tribunal has exorcised the discretion en- 
trusted to it bona fide, not inliuonccd by oxtraneoue 
or jrrelevaDt considerations, and not arbitrarily or 
Illegally, tho Courts c.annot Interfere; they are not 
a Court of appe.al from the tribunal, but they have 
power to prevent tho intentional usurpation or 
mistaken assumption of a jurisdiction beyond that 
given to tho tribunal by law, and also the refusal 
of their true jurisdiction by tho adoption of ox- 
traneous considerations in arriving at their conclu- 
Sion or deciding a point other than that brought 
tofore them, m which cases the Courts have regar. 
ded them as declining jurisdiction. Such tribunal 
a not an autocrat free to act as it pleases, but 

"/if ‘ n subject to tho jurisdiction 

centuries. 

and the High Court since the Judicature AoU, 
has exercised over such tribunals. 

happens is 

® tribunal right 

and the matter proceeds along right lines to 
some proper Conclusion. But if we said that 
this order of dismissal is wrong because it 
was made on extraneous considerations such 
as a memorandum issued from the Secre- 
tariat we should not be setting anything 
right at alls We cannot follow it np by 
directing the Board to dispose of these an. 
^cahonsj^ordmg to law. We have not 

. 74 J p Q69: 6 L O B 640 : 20 T L R 
Hex V, Board of Edocatlon. ^ ^ K <22. 


that power if there were a Board, and there 
is not a Board. What we should be doing 
would be perpetuating an injustice by giv- 
ing legal efficacy for ever to certificates 
which prevent litigants from suing accord- 
ing to ordinary law and pursuing their 
ordinary remedies in a civil Court. That is 
a thing which one would naturally hesitate 
to do. 

There is a long line of cases which lay 
down two broad propositions. The one is 
that Acts which oust the jurisdiction of the 
Court or interfere with the common law 
rights of a subject are to be very strictly 
construed. See for example AIR 1930 Nog 
205' and 9 Lab 504.® The other general line 
is that if a body is constituted by statute to 
exorcise certain functions then a civil Court 
cannot either interfere with those functions 
or treat an act done by the body as a nul- 
lity unless tho civil Court has got some 
special supervising power, for example by 
appeal, or unless the body has acted, while 
doing this act, outside its powers. If that 
be the case, then it is as though the act had 
been done by a mere man-in-the-street. He 
has got no power to do it, he has got no 
power to issue the certificate or give the 
decision or the order or the injunction or 
whatever it may bo, and the law says : 

You bad no power to do this”; therefore 
we treat it as not done. See for example, the 
various cases where taxes were imposed and 
they were imposed in a way which was be- 
yond tho power of the body imposing them. 
They are imposed, they are collected, and 
then a civil Court has to consider a claim 
to got the money back and the question 
arises : Can a civil Court interfere seeing 
that a statutory body has imposed the tax 
and collected the tax ? Despite tho fact that 
the statute says that the civil Court in this 
case and that cannot interfere, in case after 
case the civil Court has discovered that it 
can interfere because the body doing all 
these things did them in a way which was 
outside its powers. See for example 26 N L R 
217.* 13 NLR 121, 8 NLR 107” and 30NLB 

7. ('80)17 AIR 1980 Nag 205: 123 10 703, 
Balaji Kunbl v. Cbindya. 

8. ('28) 15 A I R 1928 Lah 121 : 103 I 0 748 : 9 
Lsh fi04 : 39 P L R 890 (F B). All Muhammad 
V. Hakim. 

9* (’80) 17 A I R 1980 Nag 153 : 122 I 0 691 : 26 
^ J' H 217, Bagmal Kiaaodayal OlDoiog Factory 

Municipal Commtttoo, Akot. 

10. ( ■22) 9 A I R 1922 Nag 10 : 05 I 0 632 : 18 
NLR 121, MuDioipal Commlttoo, Malkapur v. 

A. W. Dalai. 

1 1. (*12) 8 N L R 107 ; 10 10 440, O. I. P. Bf. 

Co. V. Amraoti Muolcipallty. 


i 
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121.** For example, if an Act gives to a pub. 
lio officer the power to determine certain 
questions and says to the Courts that the 
decisions of that officer shall be final still 
the Courts can question his decision if the 
criticism amounts to this, that the officer 
acted outside the powers conferred upon him 
by the statute because then the position is 
not that of the authorized officer deciding 
the point ; it is as though a man. in. the. 
street bad decided the point. Neither the 
man.in-tbe.street nor the officer had power 
to decide what the officer purported to de. 
cide and the Courts can challenge the one 
as well as the other. See for example, AIR 
1980 Nag 205^ and AIR 1981 Nag 48** a deci. 
sion under the Co-operative Societies Act, 
86 cal 859** a case of assessment of municipal 
taxes which turns on the fact that the act 
done by the special body was outside its 
powers and so enabled the Court to chal. 
lengo it although there were provisions in 
the Act excluding the Court's powers. Then 
there are such cases as the Coffee House, 
keeper's case, 61 Mad 876.** There the per- 
son was accused of keeping a cofTee house 
without a license. He took up the position 
that be bad in effect a license. His license, 
it was true, bad been cancelled but it bod 
been unlawfully cancelled and the question 
was : could the civil Court inquire into the 
lawfulness or unlawfulness of the oancella. 
tion of his license by a person who under 
an Act was empowered to cancel licenses ? 
Again the Court said : "Did this person so 
authorized act within hie powers? If be 
did, we cannot inquire into the matter. If 
he did not, we can.” The learned Judges 
there came to the conclusion that the autbo. 
rized person hod acted beyond the scope of 
his power. He hod not properly cancelled 
the license, therefore, the license was uncan- 
celled, therefore, the man could not bo con- 
victed of carrying on a coffee-house without 
a license. That case distinguishes AIR 1926 
Mad 476** where the question was : should a 


12. ( 81) 21 A I R 1994 P 0 62 : 147 I C 894 : 

\ ^ * 80 N L R 121 (P C). Radha Kish 

JalkUban ▼. Municipal Committee, Khandwa, 

13. ('81) 18 A I R 1981 Nag 48 ; 180 I 0 81 
Koyal T. BhondUl. 

14 . (’08) 86 Cal 869 ; 12 0 W N 709 : 7 C L J 6: 
Chairman of Oiridlh Municipality v. SrlahCbt 
dm Mozamdar. 

no : 110 I C 454 : 

Mad 876 : 29 Cr L J 710 : 65 M L J 600, Mu 

lyenga^^'*”*^^ ’ Chidambaram y. Tblrunayo 

i6. (’26) 12 A I R 1926 Mad 476 : 86 I 0 67 • 
OrLJ68l: 48 MLJ 182, KrUhnaawami 
Lmperor. 


person be convicted of driving without a 
license? The accused said that be had 
really got a license. Of course be bad ap- 
plied for one and it had improperly been 

refused. There it was observed : 

I do Dot thiDk that bis order can bo regarded as 
an absolute oullitj as is argued and the case con* 
sidered as one in which no order has been passed. 
It may be that the accused can claim damages 
against the President If he is able to establish that 
the President ezerciBcd his powers under 8. 212 
not bona fide but with malice on account of per* 
sooal ill-feeling against him. That question will 
have to be considered when a proper case is brought; 
but in this prosecutioo the accused, io order to 
escape puuisbmeat, must ebow that bo bad a 
liooDse giTOQ by the Prosidout of the District 
Board or he comes under cl. 11 of 6. 212. 

In I L R (1938) Mad 1040*' the question 
was with regard to customs dues. Various 
authorities are given power to assess and 
settle customs duos and they had assessed 
and settled them here. The question then 
came, on a suit to recover them back, whe- 
ther the civil Court could question the fina- 
lity of those orders made. It was held that 
the civil Court could because, once again, it 
was a case where the authorities bad ex- 
ceeded their jurisdiction. But at page 1046 

there is the following observation ; 

.... adjudlcatloQS by Customs Offioors deal- 
ing nltb au oSenoo committed under 8. 182 bavo 
prima facie to be regarded as adjudications by a 
special tribunal and as such are not examinable 
by a civil Court except where they have acted 
without jurlsdictiou or in contravention of funda- 
mental principles of judicial procedure. 

Here it is said that this tribunal operated 
in contravention of fundamental principles 
of judicial procedure, that the Board never 
brought its mind to bear; it decided nothing, 
it merely followed orders and therefore, it 
made no decision but irrationally and 
wrongfully rejected an application and that 
part of its work was a mere nullity with 
the consequences already detailed. If this 
was a matter falling within a High Court's 
power to issue a prerogative writ it may 
well be that the proper course would be for 
us to refer the matter back with directions 
to this Board to dispose of these applications 
in accordance with law and in so doing it 
would be perfectly proper for us to point out 
what our conception of the law is. If we did 
that, that is to say, if we pointed out to the 
Board that this was a case in which no 
proper application bad ever boon made and 
that the applicants in question were not 
within the scope of the Debt Conciliation 
Act we have very little doubt that the 

17. (’88) 26 A 1 R 1988 Mad 608 : 181 I C 821 : 

I L R (1986) Mad 1040, Mask A Co. v. Secretary 

of Stale. 
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result would be that the Board would dia. 
miss the applications under its power of 
review given by s. 19 whereupon the cer. 
tificates would terminate. That being the 
proper result, it also happens to be the re. 
suit arrived at if we do not interfere at all 
but say, “Although the reasons given by 
the Board do not commend themselves to 
us, still the Board has jurisdiction to dis. 
miss these applications and to dismiss 
them at any time.” It has in point of fact 
dismissed those applications aud that act 
is something more than a nullity because 
it has bad the result of preventing the 
Board going on with this conciliation right 
up to the time of its dispersal and this 
Board has been dissolved by Government 
in the belief that the Board bad disposed of 
all Its pending cases which pending cases 
would have included these two. 

It may be observed that on the other side 
a very considerable number of cases includ. 
ing in particular 48 cal iss*'* and a l R 1925 
Cal 1101 *® have been referred to in order to 
point out the distinction between an er. 
ron^us decision and a decision that is a 
nullity. It has been urged that although 
we may think very little of the reasons 
given by the Board in dismissing these ap. 
plications still it had power to dismiss them 
and It has in fact dismissed them and that 
IB not for this civil Court to say that not 
only in our opinion was the dismissal wrong 
but that it was absolutely null and void 
Jf a body has jurisdiction to decide a case 
It has jurisdiction to decide it wrongly as 

difficulty that we fool 
about that kind of argument, for which very 
many more cases have been cited before us. 

18 that we apprehend that what the Board 

fii amount to a decision at 

did not purport to act otherwise 
directions and we gravely doubt 

nn«iw deciding a matter, it may 

poMibly be that it bos disposed of a matter. 

It has been pointed out that s. 22 does not 

decide any. 
demands that the Boar^d 

to™ f Chairman 

tore np a lot of applications and threw them 

inri {f disposing of them 

and it would not be a mere nullity though 

» were an act of ir rational temper: the 

8 A I R 1921 Cal 84 : fi8 I 0 BOG • 4 fl foi 
188 : 81 0 L J 482 : 24 C W N 72aiP m Vi 
Nath Roy V. Ram Chandr^B^Da 

^ ^ ® Cal 1101 : 97 I C 770 ■ tn 
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result would be that the Board would not 
go on to conciliate and if the Board did 
not proceed as a result of the irrational act 
the civil Courts would still be stayed unless 
such irrational act were treated as terminat- 
log the effectiveness of the certificate. 

Looking at the matter broadly, therefore, 
and bearing in mind the fact that the 
Board does not exist now and that the ap. 
plications should, in point of law, have 
been dismissed at the time they were— 
though we think better reasons should have 
been given — and bearing in mind that to 
keep these certificates on foot perpetually 
would be to work a gross injustice and 
cause very severe loss to the creditors, we 
are of the opinion, though for other reasons^ 
that the learned Judge was right in refusing 
to stay proceedings any farther in each of 
these matters. The miscellaneous appeals 
and the civil revisions are accordingly die- 
missed with costs. 


d.s./r.k. 


Appeals and revisions 

dismissed. 
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V. 

Municipal Committee, Akola — 

Defendant — Respondent. 

^cond Appeal No. 571 ol 1939. Decided on 
nth Novombor 1040. from docreo of Third Addl. 
Dist. Judge, Akola, D/. Gth November 1939. 

Q Municipalities Act (2 oi 1922), 

OS. 175 and 176 — Rule«maklng power of Pro- 
vinclal Government is subject to llmltatfons in 
os. 175 and 176 which do not confer on it any 
power to impose pecuniary burden for public 
purpose. ^ 

In framing tbo rules tbo Local OoverDmoDtoao* 
not overlook the limitations contained in 8 . 178 (1) 
Of the Act that they should be consistent with the 
Act. If the rules framed under the statute are in 
oxc^ of or in contravention and inconsistent 
with the provisions of the statute, they must be 
ultra vires and inofleotive. Neither 
b. 175 (1) nor 8. 17C (1) confer on the Local Oov- 
ornmont expressly or by implication the power to 
imi^se pecuniary burden for any publio purpose? 
(31) 21 A I R 1994 Cal 687, lUl. on. [P 296 0 1] 

(b) C. P. Municipalities Act (2 ol 1922 as 
applied to BerarJ— Rules 19, 20 and 21 made by 
Local Government for collection of cycle tax — 
*'“*C9 being in excess of Government’s power 
and in contravention of Act are ultra vires and 
of no effect. 

The sole object of compelling the payment ol 
0*4. 0 for the metal dUo for cycle registration Is to 
prevent evasion by facilltaUog its detection. The 
saving of baraisment to tbo cycle owner is subsU 
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diary aod coDsegueDtial to the maiD object. It 
caoDot be gainsaid that preventing evasion of the 
tax is a public purpose and the sum of 0-4-0 which 
is ooropulsorily recovered is so recovered for publio 
purpose. The device, while it facilitates detoctioo 
and checks evasion saves the Municipal Committee 
from the necessity of maintaining an expensive 
inspecting staff. The levy of 0-4-0 is therefore a 
tax. Hence, Br. 20 and 21 of the rules framed by 
the Local Oovernmont are ultra vires and inopera* 
live. So also R. 19, which is a direct contravention 
of 8. 72 of the Act is equally ultra vires and of no 
eOect: (1998) 4 All E L R 200; (*34) 21 A I R 1934 
Cal 587 and (1922) 91 L J K B 897, Be/. 

tP 295 0 1 ; P 286 C 2] 

Y. V. JaJmtdar and M. W. Samudra — 

for Appellant. 

V. L, Oke, Appellant, in person. 

M. B. Bobde — for Respondent. 

Judgment. — This is a plaintiff’s appeal 
from the judgment of the third Additional 
District Judge, Akola, in civil Appeal No. l-A 
of 1980 delivered on ctb Deceml^r 1989. The 
Municipal Committee, Akola, imposed a tax 
on bicycles in use within the limits of the 
Akola Municipality. The tax proper is fixed 
at Bo. 1 per bicycle and the Committee re- 
covers a sum of four annas in addition to it, 
expressly on account of the cost of a metal 
disc containing the registration number of 
the cycle which is to be affixed to the cycle 
at a prominent place in accordance with the 
rules framed by the Local Government 
under Bs. 71 and 76, Municipalities Act, 1922, 
as applied to Berar. The appellant owns 
throe bicycles and be bod to pay Rs. 8 as 
tax and annas 12 as cost of the three metal 
discs. The appellant’s contention was that 
Rules 19 to 29 of the rules made by the 
Local Government were ultra vires being in 
excess of its powers and in contravention of 
the Municipalities Act. On this contention 
he claimed from the Municipal Committee 
a refund of 12 annas which have been re- 
covered from him on account of the metal 
discs supplied to him. He also prayed for a 
decree of injunction permanently restrain* 
ing the Municipal Committee from recover- 
ing four annas per bicycle as either cost of 
the metal disc or as fee for registration of 
the bicycle. The claim succeeded in the 
Court of first instance but failed in the 
lower appellate CJourt. The only point for 
determination which arises in this appeal is 
^ whether Br.19 to 29 of the roles made by 
the Local Government in exercise of the 
powers conferred upon them by ss.Tl and 
70, MunioipaUties Act, 1922, (C. P. Act. 2 of 
1922) as applied to Berar and published 
under Notification No. 2047-6.M.V11I dated 
2iet March 1936, are ultra vires and of no 
effect. The rules purport to be rules for the 
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assessment and the collection of the bicycle 
tax and they are as follows : 

19« Every perBon owniDg» posseesiog or using a 
bicycle which is liable to be taxed shall bo bound 
to inform the Secretary regarding the number and 
de&oriptioD ol the bicycle kept and used by him 
within a week from the date he comes into poa* 
Bession. 

20. On receipt oi such information and the 
amount of tax and the cost of the metal disc refers 
red’to in Rule 21 the Committee ebill register the 
bicycle. 

21. The Committee shall keep a register of all 
bicycles numbered serially for each ward (or each 
financial year and shall issue a metal disc bearing 
the registration number on payment of annas 4 
per disc. 

32. Every owner shall aCDx the disk to bis 
bicycle in such a manner that it is easily visible 
to inspecting officers of the Committee^ and shall 
maintain it in good condition. 

Note: » In the event of the metal disc being, 
accidentally lost, destroyed, defaced or obliterated, 
the owner shall obtain a duplicate on payment of 
annas 4. 

Note — The person in whose name a bicycle is 
registered shall Im deemed to be the owner of it for 
purposes of these rules. 

23. Every bicycle shall be registered annually in 
the first fortnight of April. 

24. If a bicycle is used and kept unregistered 
such possessor, user or owner shall be liable to pay 
double the tax specified in R. 1 (2) of the impost* 
tion rules for that year as a penalty for evading 
assessment. 

26. The payment of penalty shall not bar a 
prosecution. 

26. Kotioe of transfer of ownership of a bicycle 
dating the currency of registration shall bo given 
in writing to the Secretary by the transferee within 
one week from the date of transfer. On receipt of 
such notice the Secretary shall make the ueoessary 
alteration in the register, and if necessary, issue a 
fresh registration number. 

27. No refund of registration fee shall bo granted 
for any cause whatever. 

28. The registration shall ordinarily be done in 
the first fortnight of April but no registration done 
on any subsequent date shall have eQect beyond 
diet March next following, 

29. A breach of Br. 2, 19, 22 or 26 shall be 
punishable with a fine which may extend to 
Bb. 60. 

Tbo appellaot'e oontentioD iB that the 
levy of four aunas is in the nature of a tax. 
The appellant does not question the neces- 
sity of the rule to equip the cycle with a 
disc for the purpose of prevention and 
detection of the evasion in payment of the 
tax. His argument is that such an impost 
^vbich is substantially a tax can be levied 
only in accordance with the procedure laid 
down in s. 67, Municipalities Act, and not by 
rules made by the Local Government under 
Ss, 71, 70 or 176 or 176 as the Provincial 
Government has no power to tax indepen. 
dontly of the provisions of the Munici- 
palities Act. The relevant sections are os 
follows : 
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71. Tbe Local Government may make ralee 
under this Act regulating the assessment of taxes 
and for preventing evasion of assessment. 

76. The Local Government may make rules 
under this Act regulating tbe collection of taxes, 
and such rnles may provide for the prevention of 
evasion of payment, for the payment of lump sums 
in composition, and for the fixing of fees payable 
for notioes of demand. 

176 (1). All rules for which provision is made in 
this Act shall be made by the Local Government 
and shall be consistent with this Act. 

176 (1). In addition to any power specially con- 
ferred by this Act, the Ltocal Government may 
make rules generally for the purpose of carrying 
Into effect the provisions of this Act. 

The appellant does not deny the power 
of the Local Government to make any rules 
for aeseasment or collection of tbe bicycle 
tax intended to prevent evasion of the tax, 
but be contends that notwithstanding sneh 
power it is incompetent to recover any 
amounts even though they may be neces- 
sary for meeting the expenses of any device 
to prevent evasion of the tax and that under 
whatever name money is recovered it bo- 
comes in sabetance a tax. In order to deter, 
mine whether to recover annas four amounts 
to a tax one most look to the definition of 
the word tax. Tax as ordinarily understood 
13 a pecuniary burden imposed upon the 
subjects for the snpport of the Government 
Aiyangar in his law of Municipal Corpora, 
tions in British India at p. 269 . Edn. 2 . des- 
cribes the nature of tax as follows • 

enforced personal 

IflT/ "J the%urport ortho Gov! 

ernmontand for all pablic needs. Taxosare burdens 

authority ^ or under its 

authority, upon persons and property to raise 

“°to^ar5om«r h purposes 

nature^ TiJ 

nature. A public use or purpose is of tbe essence of 

Then he cites the following passage from 
an Amsnean caso ‘ 

general taxes proceed upon the 
u "‘•‘ooceofGovornmont Is rncces- 

Us iTiStf fo“ aD*! property owners within 

bnt If wntrlbuta: and that for such contrl- 

prQperfcj, but only socurea to tbe oitUen that 
general benefit which results from protection to bis 
and property and tbe promotion of those 

weSm oTar“ 

The Municipalities Act contains the de. 
fanition of tax : see s. 8 (n). It says "‘tax" 

otter 

i mpost specified i n s. 66." In AIR 1989 Nac I7i * 

ItJF issTFilg 171 : 181 1 0 620 -40 

AmSiti • Committee. 
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at p. 172 Grille J., interpreted that de- 
hnition as comprising only those imposts 
by whatever name they may be called 
specified m s. 66 and that the word "tax" 
would not include any toll. rate, due or fee 
of any kind whatever in addition to what, 
ever kind of impost is mentioned in 8. 66. 
ibis levy of four annas would be a tax if 
U) it 18 rewvered for the support of the 
Municipal Committee or for any public pur- 
pose, and (2) if it is of a nature which would 
bring it under s. 66, Municipalities Act. The 
relevant rules will have to be examined in 

the light of these two tests. They are as 
follow9 : 

?” '■oceipt of such information and the 
amount of Jax and the cost of the metal disc re- 

bicyc1o^° Comroittoe shall register tho 

Rule 21. The Committee shall keep a register of 
all bicycles numbered serially for each ward for 

ehall issue a metal disc 
iwanog the registration number on payment of 
annas four per disc. /uiom- «i 

Rule 22. Every owner shall affix tho disc to bis 
bicycle in such a manner that It is easily visible 
to inspectmg officers of tbe Committee and shaU 
maintain it in good condition. 

metal disc being ao- 
cidontally lost destroyed, defaced or obliterated, 

tho owner shall obtain a duplicate on payment of 
annas four. ^ ^ 

Rule 27. No refund of registration fee shall be 
granted for any cause whalevor. 

On the true oonstrnction of these rules, it 
would appear that the metal disc which is 
to be affixed to tho bicycle is intended to 
show that the bicycle tax has been paid and 
that the bicycle is registered. That is obvi- 
ously meant to facilitate detection of con. 
payment of tax. The bicycle is such a species 
of vehicle that it is extremely difficult to 
prevent evasion of payment of the tax on it. 

It would, therefore, be not unreasonable to 
insist upon its bearing some symbol to indi. 
cate the i»yment of tax assessed on it. Tbe 
question is: which party should bear the 
Mst? This question is approached from two 
different view points. On behalf of the tax- 
payer, it is contended that tho affixing of tbe 
disc is mainly, if not wholly, for the benefit 
of the Municipal Committee. Its object is to 
prevent evasion of tho payment of tbe cycle- 
tax by facilitating detection of non-payment 
of tbe tax. Whether it is meant for one or 
the other purpose, it is a municipal and 
therefore a public purpose. On the other 
hand, ^ tho contention on behalf of the 
Municipal Oommittoo is that tho device is 
intended to save the taxpayer from the 
harassment which is apt to be caused by 
constant inspections. 
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Both pointa of view are plausible but it 
has to be seen which of the two purposes 
attributed to the disc is the primary and 
substantial, and which is subsidiary and 
consequential. If obviation of harassment to 
the taxpayer were the principal object, the 
affixing of the disc to the bicycle could well 
be left to the option of the taxpayer. He 
who does not mind being exposed to con- 
stant inspections may choose to use his 
bicycle devoid of the disc or he may always 
carry with him his registration number or 
the receipt evidencing the payment of the 
tax. Others may be dispos^ to pay 0-4.0 
and get the disc from the Municipal Com. 
mittee to rid themselves of the attentions 
of the inspectorial staff. Why have the rules 
not followed this obrious coarse ? It is 
because the taxpayers would not care to pay 
0-4-0 and get the disc from the Municipal 
Committee and the Municipal Committee 
would have to employ a special staff for 
detection of the evasion of the tax. In order 
to avoid this contingency, it was necessary 
to make the payment of 0-4-0 compulsory. 
In fact this payment coupled with the disc 
issued on such payment in no way prevents 
evasion, for the reason that a man who pays 
the tax of Re. 1 also pays 0-4-0 for the disc 
and registration of the cycle {see B. 20). 
The dishonest man who does not pay the 
tax escapes also the payment of the extra 
0-4-0. It is, -therefore, clear that the disc 
serves as evidence of payment not to prevent 
evasion. Its indirect effect may be to expose 
those who evade payment of the tax by 
making detection easy. The affixing of the 
disc on the bicycle narrows the field of 
inspection and facilitates detection of delin- 
quents. The conclusion is. therefore, irresis- 
tible that the sole object of compelling the 
payment of 0-4-0 is to prevent evasion by 
facilitating its detection. The saving of 
harassment to the cycle owner is subsidiary 
and consequential to the main object. It 
cannot be gainsaid that preventing evasion 
of the tax is a public purpose. We thus 
arrive at the position that the sum of 0 - 4.0 
Iwhich is compulsorily recovered is so reco- 
vered for a public purpose. The device, while 
it facilitates detection and checks evasion, 
saves the Municipal Committee from the 
noceesity of maintaining an expensive in- 

speoting staff. The levy of 0-4-0 is therefore 
a tax. 

The appellant relies on 48 Cal 161 ,* 86 

2. (21) 8 A I R 1921 Cal 40 : 61 1 0 107 : 82 0 L J 

421 : 48 Cal 161, Killing Valley Tea Co. Ltd. v. 

Booy. oi State. 


Bom 412,* AIR 1934 Cal 537,* AIR 1926 Nag 
893® and AIR 1930 Nag 78.® Out of them the 
two cases which are helpful are (1938) 4 ALL 
E L R 200’ and AIR 1934 Oal 687.* In the 
English case, under the provisions of a local 
Act the defendants were granted licenses 
for the erection of advertisements on houses, 
and in respect of each license the corpora- 
tion asked for a fee. It was contended that 
they were entitled to do so because the Act 
provided that the licences might bo granted 
under and subject to such terms and con- 
ditions as the corporation might deem 
proper. It was held that, upon the true 
construction of the Act, the terms and 
conditions could not include the payment 
of a fee in respect of the granting of the 
licence. That case follows the ruling in 
(1922) 91 L J K B 897.® In that case it was 
laid down that when statutory authority 
has been given to the Executive Govern, 
ment to make regulations controlling acts 
to be done by His Majesty's subjects, a 
minister cannot, without the express au- 
thority of Parliament demand money for 
exercising bis power of control in a parti- 
cular way, such money to be applied to 
some public purpose, to be determined by 
the Government. The charge amounted to 
levying of money for the use of the Crown 
without the authority of Parliament. The 
observations of Lord Bnckmaster at p. 900 
are significant. They are : 

The powers so gWeo are no doubt extensile and 
very drastic, but they do not include the power of 
levyini; upon any man payment of money which 
the Food Controller must receive as part of a 
national fund and can only apply under proper 
sanotioD for national purposes. 

Lord Wrenbury makes it clear that the 
power to make regulations could not autho- 
rise the Executive to demand and receive 
money as the price of exercising its power 
of control in a particular way, such money 
to bo applied to some public purpose to be 
determined by the Executive. The Noble 
Lord interpreted such a demand as the 
assertion of a right in the executive to 

3. (’ll) 85 Bom 412 : 11 1 C 610 : 13 Bom L R 
494, Emperor v. B. H. DeSouza. 

4. (’34) 21 A I R 1934 Cal 637 ; 151 I C 166 : 38 
OWN 459, Batisal Co-operative Central Bank v. 
Benoy Bbusan Gupta. 

5. (’25) 12 A I R 1926 Nag 893 : 86 1 C 28 : 26 
Cr L j 1084, Emperor v. Shriballabb. 

6. (’80) 17 A I R 1930 Nag 73 : 128 I 0 417, Nok- 
sing V. Bholusing. 

7. (1988) 4 All E L R 200. Liverpool Corporation 
V. Arthur Maiden Ltd. 

8. (1922) 91 L J K B 897 : 127 L T 822 : 66 8 J 
680 : 88 T L R 781, Attornoy.Gonctal v. Wilts 
United Dairies. 
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icDpo 96 taxation. In framinc tha mlaa ihe^ t 

local Government cannot overlook the limi. Section a registration 
tation contained in S.175 (i), MunicipalitieB foAHnn Act, mcl 

Act, thct they ehould be consistent Jth the of the Zni'tinr , 

are in excess o( or in contravention and lar tha? a f "“ 5 “ 
inconsistent with the provisions of the sta regards registration 

tute. they must be regarded as ultra vt; U tb^L “ake any diffen 

and ineffective: sec a I R 1934 Cal 537 ♦ That inaf a [or the registration of a bic 

proposition is so clear that nrauthority is aiffe “ „r°i ' ■'i i 

in fact necessary to confirm it. It appears to Invip/?n^ in principle. The registration 

mo that neither 3 . 175 (l) nor s 17 G (i) confer n !? 8 °®® '^ith the muc 

on the local GovernmenrLpresslv ^bv T Municipalities Act) 

implication the power to irnpose necuniarv present instance the t 

burdens for any public purtTlSt aU^ 

tion is invited to the rules L th^rrot of ul not make 

copies of municipal records, maps etc made vtnrv f 

under s. itg (i). Municipalities AcT(p 3 io Cnmlit^ 

C. P. Municipal Manual, 1935 ) and it is con ’ in ^ renders appropriate servi 

tended that the power to lew feasor rhnroaa ’u return, nevertheless they fall within I 

for work done or sometitog supprd mua In^'" ° ^ ^ * 

be deemed to be implicit in the^ power of ^/^ree with the appelk 

framing rules under 8 . 17 C. if not un^r s 175 f h ^ charge of 4 annas levied along wi 

C. P. Municipalities Act. I cannot acc^o to oltTJT" 

the contention for the obvious reason thaf ^ 1 ^ ^ ^ 21 of ti 

the recovery of copying fees is not for « framed by the Local Government 

public purpose and therl is no compulsion hn^ and inoperative. This does n 
as in the case of the person paying the^^cyclo it taxpayer from payii 

tax. There is no obligation imposed by the do so ^ ^iWing 1 

rules on any person to apply for copies as Pn that the Municip 

there is in the case of a cyJle owner who taxpayer 1 

pays the tax. Nor is the supplying of conies to payment as a condition precedei 

for a public purpose as is the supplyinc of wtoVK J^® 6 »stratioD of the cycle in respect < 
metal disc (which is to facilitate detection ?®- * *‘ad been paid. Th 

and to prevent evasion of the tax) Tho ^unicipal Committee is bound to registe 

copying foes therefore do not bear anv valid Ih ° tax of Ro. l. O 

of the Motor Vehicles let (let 4 0^1939 IT 

supplies an analogy which lends ftaanr«r,«i ®u^orcing payment of 4 annas in addition ti 
to the view I have taken. Section 21 of that ^ deemed to be ultri 

Act gives power to the Provinoial Govern wTto th^ "n ^ ^ 

ment to make rules for the purpose of oarrv appellant that it is a direct con. 

ing into effect tho provisions of khft^ A^f ''^i C. P. Municipalities Act. 

and states that such rules may provide for°- therefore bo pronounced to be 

(c) tho Ueao of dupllcato liconfieq *y, 1 ’ ®^'^Mly ultra vires and of no effect. The 

licoDEOB (licenses to drive a. motor vchix^ini ““ result is that the appeal succeeds and the 
the fees to he charged therefor. decree of the original Court is restored with 

tha? r ■>' ‘Ws apecial power “n k'^" , 
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) the levy of 4 annas as a registration fee. 

Section 06, C. P. Municipalities Act, includes 
5 lees on the registration of cattle (cl. 9). In 
> view of the definition contained in s. 3 (n) 

I of that Act, the registration fee is a tax. It is 
clear that the Act regards registration fees 
as a tax. If so. would it make any difference 
11 the fee js for the registration of a bicycle 
instead of cattle? In my opinion there is no 
difference in principle. The registration fee 
levied in either case goes with the munici. 
pal fund (s. C1,C. P. Municipalities Act). It 
13 true that in tho present instance the tax. 
payer gets something in return viz., the 
metal disc, but that would not make the 
evy any the less a tax. In case of conser- 
vancy tax or market dues, the Municipal 
Committee also renders appropriate services 
ID return; nevertheless they fall within the 
ambit of the definition of the tax ; 8. S (n). 

?u I agree with the appellant 

that the charge of 4 annas levied along with 
the recovery of tho cycle tax and in addition 
to It IS a tax and that Rr. 20 and 21 of the 
rulos framed by the Local Govern moot is 
ultra vires and inoperative. This does not 
however preclude any taxpayer from paying 
it in return for tho disc if he is willing to 
do so. It only moans that the Municipal 
Committee cannot compel the taxpayer to 
make the payment as a condition precedent 
0 the registration of the cycle in respect of 
which the tax of Re. 1 had been paid. The 
luDicipal Committee is bound to register 
the cycle on payment of the tax of Ro. l. On 
the view I have taken above, the other rules 
ID 80 far ns they have bearing on tho rule! 
enforcing payment of 4 annas in addition to! 
the tax of Re. 1 will be deemed to be ultra! 
vires and of no effect. As to R. 19 , 1 agree 
with tho appellant that it is a direct con. 
travention of s. 72 . C. P. Municipalities Act. 

It must therefore bo pronounced to be 
oqually ultra vires and of no effect. The 
result is that the appeal succeeds and tho 


that pj . ot this special power 

that Centra^ Provinces and Berar Motor 

\ ehioles Rules 1940 provide for a fee of rs 5 

ll'D). There is no 
such authority conferred by R. 76 , Munici 

cranrf^®*^* ?^®?ther hand, the specific 
grant of jHDwer of fixing the fees payable for 

to nZf- T ““tion tends 

to neptive the power to levy any foes neces. 

wry for any step in the prevention of evasion 

nf of any tax. Moreover, r 2? 

of the rules under consideration refers to 


N.K./F.K. Appeal allowed. 
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Stone 0. J. and Vivian Bose J. 

Ganpatrao Shamrao Sara/ 

Plaintiff — Applicant 
v. 

Rama Ganpati Teli — - Defendant — 

Non-applicant. 
MUo. CftBe No. 46 o( 1041, Decided on Oleb 
rebraary 1041,/or review of judgmonto/ Pollock J., 
in 8. A. No. 406 of 1037, D/. 26lh January 1940. 
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• Court. fees Act (1870), Sch. 1, Arts. 4 and 5 
—Application for review to pay lower court-fee 
must be made simply within 90 days mentioned 
in Act and time of vacation or time forobtaining 
copy of judgment cannot be excluded in com- 
puting this period though in proper case Court 
has discretion to extend time — Provisions of 
Limitation Act do not afiect this result. 


There is a distinction between the limitation 
allowed for the fillog of an application for review 
of judgment for the purposes of the Limitation Act 
and of the time within which the application must 
be presented to obtain a lower court-fee prescribed 
by the Court-fees Act. [P 2S7 0 2] 

The two Acts are not in pari materia ; and in 
computing the period of 90 days from the date of 
the decree, within which an application for review 
of judgment may be presented on payment of half 
the fee leviable on plaint or memorandum of appeal 
the time during which the Court is closed for 
vacation or time for obtaining copy cannot be ex- 
cluded though whore the delay is not caused due 
to applicant's lachos the Court has power to give 
certificate directing a refund. But this power is dis- 
cretionary: Miso. Civil Case No.69of 1940, 
BULEDi ('35) 22 A I R 1935 Nag 164, A//trnie<i ; 
9 Mad 184 and 7 OP LB 111, Rel. on; 90 LB 479 
and 15 0 L J 506, Be/. (P 287 0 2; P 238 0 1] 

U. T. ilangalmurli and W. H. Dhabe — 

tor Applicant. 

D. B. Najbile — for Non-applicant. 

Order. — This is a reference made by 
the Taxing Judge and raises the following 
questions : 

(1) Has Miscellaneous Civil Case No. 69 of 
1940 been correctly decided by the Taxing 
Judge who has excluded copying time from 
the 90 days prescribed by Art. 4 to Sch. 1, 
Court- fees Act ? 

(2) Has not 81 N L R 260^ been correctly 
decided in that it does nob exclude the 
period of the vacation or any part thereof 
from the 90 days allowed by Art. 4 to sch. i, 
Gourt-fees Act ? 


The point is whether when oonsiderinj 
the obligation of an applicant for a review 
to pay courb.foes, an obligation that depends 
to some extent on the time at which th€ 
application is made, one calculates that time 
according to rales applicable to times laid 
down in the Limitation Act or whether one 
takes the 90 days mentioned in the (3ourb. 
fees Act as simply 90 days. The Courb.feei 
Act provides, inter alia, as follows (sch. l 
Article 4) : 

Application for review of 
judgment, if preaonted on or 
after the ninetieth day from 
the date of the decree. 

Article 5 is as follows i 

Application for review of 
judgment, if presented before 
the ninetieth day from the 
dato of the decree. 


The fee levlabl 
on the plaint o 
memorandum o 
appeal. 


One-half of tb 
fee leviable on tb 
plaint or memc 
randum of appea. 


i. (’85) 22 AIR 1986 Nag 164 ; 157 I C 178 • ® 
N L R 200, Trlmbak v. Narayw. ^ ° - 


Section 14, Courb-fees Aot, provides : 

Where an application foe a review of judgment 
is presented on or after the ninetieth day from the 
date of the decree, tbo Court unless the delay was 
caosed by the applicant’s laches, may, in Us dis- 
cretion, grant him a certificate authorizing him to 
receive back from tbo Collector go much of the feo 
paid on tho application as exceeds the fee which 
would bavo b(»D payable bad it been presonted 
before such day. 

The present question is : Are Sundays, 
holidays or other days during which the 
Court is closed, or time for copying excluded 
in computing the 90 days as they would bo 
if we were consideriog not a time prescribed 
by the Court-fees Act in which a particular 
reduced fee may be received bub wore cal. 
culating the time in which tho application 
for review might be made. Were one cal.| 
culating the time in which an application 
for review of judgment could be made one 
would consider Ss. 4 and 12 , Limitation Act,’ 
and then one would be enabled to extend 
the time in a variety of ways by applying 
the various provisions of tbo Limitation 
Act. In 9 Mad 134’ it was decided that 
in computing the period of eighty-nioo days from 
the data of decree, within which an application for 
review of judgment may be presented on paymout 
of half the feo levlablo on tbo plaint or memoran- 
dum of appeal the time during which the Court is 
closed for vacation cannot bo excluded. 

It was pointed out there that the Courb- 
fees Aot and the Limitation Act are not in 
pari materia. The learned Judge at p. 135 
observes : 

It is true that the old Codo generally dealt in- 
discriminately with matters of stamp, matters of 
limitation and matters of procedure, but the in- 
convenience of this soon became apparent and they 
have long einco been separated and are governed by 
distinct Acts, each of which contains its own rules 
and priociples. In this very point of delay, for 
example, tbe Limitation Act has its 8. 5 contain- 
ing a proviso that an application for review may 
bo admitted freely after the period of limitation if 
tho applicant can show sufilcient causo for tho 
delay. The Court-fees Act, ou tbe other hand, has 
itsS. 14, tboprovlelonsof which are not quite simi- 
lar though evidently aimed at the same class of 
cases and it seems to me that in regard to stamp 
questions that alone can bo looked to. 

9 Mad 134* was followed in 7 C P L R ill.* 
It was again followed in 81 N L R 260^ whore 
the question of the applicability of S. 10, 
General Clauses Act, was also considered 
together with two other cases, 9 C L R 479* 
and 15 0 L J 605.^ We would prefer to ex- 
clude S. 10 , General Clauses Act, on tho 
ground that in terms that section applies 

2. ('€6) 9 Mad 184, In re Rota. 

3. ('94) 7 0 P L B 111, Hlralal Bamdban v. Mt. 

Gangabal. 

4. ('82) 9 C L B 479, In re Doorga Prosunno. 

5. (’12) 16 0 L J 606 : 16 I 0 465, Bayera Bibi v. 

Bhanatb Haidar, 
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only to Acts made after the commencement 

of the General Clauses Act, that is to say, 1897 , 

and hy s. 10 ( 2 ) to all Acts of the Governor. 

General in Council and Regulations made 

on or after the fourteenth day of January 

1867/' We do not understand that as making 

it apply to Acts passed before 14th January 

1887. The Court-fees Act was passed in 1870 . 

In our opinion, therefore, the answers to the 

questions put are as follows : (l) No. ( 2 ) Yes. 

It should be observed that there is a power 

ito give a certiQcate directing a refund in a 

'proper case, that is to say, where the delay 

is not caused by the applicant’s laches. The 

power even so is discretionary. It might 

well be granted, in our opinion, if the ap. 

plicant was out of time because of di£B. 

culties created owing to the Courts being 

closed. Any application for a refund should 

be made to the proper Court. This Court is 

concerned with the answer to the two ques. 

tions. There is an inconvenience here owing 

to the war. The learned Judge whose judg- 

moot is under review is Pollock J. Ho, at 

the present moment, is not in India but is 

expected back shortly. Wo do not think it 

desirable to delay matters until bis return 

in order to give the applicant time within 

which to pay the increased court.fee. We 

order therefore that if he pay the increased 

court.fee within one week it should be 
accepted. 

N.K./n.K. He/erencc answered. 

^ (28) A. I, R. 1941 Nagpur 238 

Clarke J. 

Kisanlal Sadasukh Marwadi 

Applicant 

V. 

Qulam Dastagir Qhasumiya and others 

— Opposite Party. 

Addl. DiBt. Judge, 

AKola» D/. 6ln March 1940 b * 

1 ?' Act(l920), Ss. 38 and 

adjudication-Order of 
adjudication passed subsequently — Debtor’s 

IJfth composition 

wl h ^ 38 — Composition 

with creditors being one of proceedlnes for 
realizatjon and distribution of debtor's property 
composition scheme comes within purview of 
S. 17 _ Fair composition must be taken to be 
necessary within meaning of S. 17. 

Where a debtor dies before ho Is adjudged losol. 
«n^nd an order of ^judlcollon is BUbsequeDlly 
against him, his legal ropresoaUtlves can 
entMlntofcoompositlonwlth his credltora In «« 

«^no8 with 8. 88. Oomposltlon with ctedltom 

being one ol the prooeedlog. for the reallVtlSan" 


A.I.B. 

distribution of property of the debtoracompoaition 
Bcheme falls within the purview of S. 17 and if the 
propped oomposition is not a fair one to all oon- 
Mrned, the Court has ample power to refuse sane- 
tion to such composition. If it is a fair one, Ifc is 
certainly necessary or at least desirable for the 
roauzattOD and distribution of the property o! the 
debtor within the meaning of 9. 17 : (’28) IS A T R 

^ ' « 1928 Mad 480 and 

Dah 997, Dislmj.; {•35)22 AIR 1935 Lah 936, Ref. 

, tP 288 0 2; P 239 C 3] 

i/. H, Hudholk<ir — for Applicants 

W, W Bhole — for Opposite Party. 

Order. — This revision application raises 
an interesting point of law which appears 
to be res Integra in this country. The ques- 
tion IS whether, where a debtor has died 
before he has been adjudged insolvent and 
an order of adjudication is subsequently 
passed against him, his legal representatives 
can enter into a composition with his credi- 
tors in accordance with s. 38, Provincial In-, 
solvency Act. Section 17 of the Act provides:' 

If a debtor by or agaiost whom an Insolvency 
petition bag been presented dies, the proccedlngsin 
the matter shall, unless the Court otborwiseorderg, 
bo continued so far as may bo necessary for the 

distribution of the property of the 

It is contended on behalf of the applicant, 
who objects to the scheme which the Courts 
below have approved of, that a composition 
with creditors is not necessary for the real- 
ization and distribution of the property of 
the debtor and that s. 17 therefore does nob 
apply to any such scheme. It is also conten- 
ded that under s. 38 only the debtor can 
submit a proposal for a composition with 
his creditors and that the legal representa. 
tives of the debtor are not included. In 
51 344* it was bold that under 3.17, 

Provincial Insolvency Act, an application 
by a debtor for adjudication made while he 
was alive could be continued after his death, 
when he could be adjudged insolvent. Al- 
though that is not the point in the case 
before me, there is some reasoning of the 
learned Judges who decided that case which 
18 of assistance in determining the question 
which I have to decide. The learned Judges 
have pointed out the change which has 
taken place in the wording of S.17, whereby 
the words "as if he wore alive" have been 
omitted and the words "so far as may be 
necessary for the realization and distribu- 
tion of the property of the debtor” included 
ip S.17, and they point ont that the peti- 
tion having been presented, the words "pro- 

1. (’28) 16 A I R 1928 MalTT^ lOD I 0 94 : 61 
Mad 844 ; 64 U L J 686, Vonkatarama Alyar v. 
Official RocoJver, Tinnevelly. 
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ceedings in the matter" include anbseqnent 
steps in connexion with it, and they say at 
page 346 : 

VVe think that the alteration of the language in 
8. 17 is only intruded to show clearly the nature of 
the proceedings, that is, that the proceedings are 
only for the realization and distribution of the 
property. 

In 51 Had 495‘ the same question arose 
for decision before another Bench of the 
Madras High Ckiurt, which explained the 
necessity for the change in the wording of 

8. 17. It was pointed out that 
in order to obviate any difficulty that might arise 
in ooutinuing the proceedings by reason of these 
provisions (86. 87 and 49) the words above men- 
tioned were enacted. All that is necessary after the 
insolvent's death is to see that the assets of the in- 
solvent are realized and distributed among the 
creditors. 


There is, therefore, no material alteration 
in the wording of S. 17 as far as this case is 
concerned. The corresponding section of the 
English Bankruptcy Act is framed in the 
same language that was used in 8. 17, Pro- 
vincial Insolvency Act, before the change 
above referred to, that is to say, the provi- 
sion there is that the proceedings are to 
continue as though the debtor was alive. In 
(1880) 64 L T (N8) 082* it was held that if on 
the death of a bankrupt two days after filing 
bis petition the debtor's representatives 
make arrangements with the creditors, the 
Court will use the discretion given to it by 
3. 108; that means that the Court can enter- 
tain and sanction a composition with the 
creditors come to by the representatives of 
thodeoeased bankrupt; and as I have already 
held that the wording of 8. 17, Provincial In- 
solvency Act, makes no material difference, 
it follows that under the Provincial Insol- 
vency Act also the representatives of a de- 
ceased insolvent can make a composition 
with the creditors. 

On behalf of the applicant Mr. Mudhol- 
kar has referred to me a decision in A I R 
1938 lAh 997,* where it was held that on the 
death of an insolvent there is an automatic 
discharge of the insolvent. From this he 
seeks to argue that there can be no scope for 
a composition with the creditors. That case 
was. however, one in which the property 
had been already distributed prior to the 
death of the insolvent, and the Court con- 
aequontly held that the proceedings must 
autotxiaticaUy be held to have terminated. 


^028 Mad 460 ; llO I C 167 : 

m' ^ ^ Anui v. Ki 

DiuppA MudiiUar. 

3. (1886) 64 L T (nb) C82. In re Walkar 

4. ('38 20 A I R 1988 Lah 997 -mi n 695 . 

Hand V. BUbau Bingh. • I C 695, > 


That follows from S. 17 itself, which allows 
the proceedings to continue only as far as 
may be necessary for the realization and 
distribution of the property of the debtor. 
The property of the debtor having been 
once distributed, there is no scope for the 
continuation of the proceedings after the 
death of the insolvent. Another Judge of 
the Lahore High Court in A i R 19S5 Lab 
935® on the question of discharge took a 
different view from the learned Judge in 
AIR 1938 Lab 997* and held that the minor 
sons of the debtor who had been declared 
insolvent after his death could ask the 
Court for a discharge, that is to say that 
there was no automatic discharge of the in. 
solvent by reason of his death. On behalf of 
the non-applicants I have been invited to 
accept the reasoning in this case as analo- 
gous for the purpose of holding that the re- 
presentatives of the deceased insolvent could 
make a composition with the creditors. I 
do not think it is necessary to consider the 
question whether a discharge is automatic 
or not, since it appears to me that s. 17 
contains all the necessary provisions for 
supporting the order of the lower Courts in 
this case. Composition with creditors is one 
of the proceedings for the realization and 
distribution of the property of the debtor, 
and if the proposed composition is not a fair 
one to all concerned, the Court has ample 
power to refuse sanction to such composi- 
tion. If it is a fair one, as it has been bold 
to bo by one of the two Courts in the case 
before me, it is in my view certainly neces- 
sary or at least desirable for the realization 
and distribution of the property of the dob- 
tor. There is, therefore, no reason to interfere 
with the order of the lower Court remand- 
ing the case. The application is dismissed. 
As, however, the point is nob without diffi- 
culty and is as I have said, res integra, I 
make no order for costs. 

0-N-/R^K. Application dismissed. 

5. (’86) 22 A I R 1936 Lah 935 ; 100 I 0 708 
Naaak Cband Official Receiver, ’ 

^ (28) A, I. R. 1941 Nagpur 239 

Vivian Bose J. 

Khairullah Khan and Agajan Khan 
jinn — Decree-holder — Applicant 

V. 

Mirajankhan Khudaidadkhan — 

J udgment-creditor — Non-applicant. 

Civil Rovn. No. 838 of 1939, Decided on 26tb 
October 1940, from order of Court of 3rd Sub- 
Judge, 2od Class, Nagpur, D/- 8tb Novemboi 
ISdOt 
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Civil P. C (1908 as amended in 1937), Ss. 60 
and 73— S. 60 does not affect S. 73— S. 60 pro- 
viso protects certain judgment-debtors and does 
not give one decree-holder priority over other— 
A obtaining decree against B in 1936 and at- 
taching Rs. 60 out of his salary of Rs. 130 — C 
oblaining decree against B in 1938 and applyine 
under S. 73— C held entitled to rateable distribu- 
tion out of Rs. 60. 

Section 60 as amended in 1937 does not affect 
the provisions of S. 73. The proviso to S. 60 is 
designed to protect certain judgmont-debtors and 
not to give one decree- holder priority over another 
Moreover, in cases falling under S. 60{l)(c) the 
provisions of the Proviso can be waived by the 
judgment-debtor. Consequently, where A obtains a 
decree against B in 1936 and attaches Rs. 60 out 
of his salary of Rs. 130 and C also obtains a decree 
against B in 1938 and applies under S. 73, C is 
entitled to reteablo distribution out of Rs. 60. It 
cannot be said that because under 3. 60 as amend- 
ed in 1937, Rupees 115 out of Rs. 130 would bo 
exempt from attachment, C can claim rateabledls- 
tribution of Rs.lb only out of Rs. 60 attached by.d 
tacauso it does not matter how the assets reach the 
Court’s hands. Once they got there, they must bo 
ratoably distributed : ('19) 6 A I R 1919 Mad 047- 

25 A I R 193S 
(Approved; 40 

Cal 619, £>islin^. fp 240 C 2; P ail C 1] 

M, Sa»iiullakfian—foT Applicant. 

/I. F, Rustovijee — for Non-applicant. 

Order. — The question hero is about the 
power of the Court to order rateable dis- 
tribution. The applicant firm obtained two 
simple money decrees against one Deoran- 
jan, a (lovernment servant, in 1938 His 
salary was Rs. 180 a month. Under proviso 
1 i) to 9. 60 . Civil P. C.. one. half of this 
salary was exempt from attachment and it 
appears that Rs. 60 a month was actually 
attached each month. The non.applicant 
obtained his decree against the same iudg. 
ment.dobtor in 1988 and asked for rateable 
distribution in the Rs. 60 which the appli. 
^nt was receiving. In between these two 
dates, the Code of Civil Procedure (second 
amendment) Act of 1937 was passed. That 
Act states that the first Rs. lOO of the salary 
of any public officer plus one. half the re- 
raainder aball be exempt from attachment. 
This means that under this Act only Rs. 15 

It that this Act does 

\ "ebts under bis 

decree and that he can continue to attach 

tfnn Rnf “ “°°th Until satisfac- 

^ X the Aot does 

fasten on the non-applicanfs decree and 

that therefore he cannot attach more than 

fiupees 15 a month and consequently cannot 

«iJr ■^“teable dutribution in any sum 

Sin? (or the non- 

^Ppiicank IS that s* 78 Qivil P n 

notbiDg to do with 8, 60.' Section CO is co^ 


earned with attachment and sale. The non- 
applicant says that he does not want to 
attach anything and so is not concerned 
with s. GO. What he asks is that the assets 
which the Court finds in its hands through 
tlM execution of another decree be rateably 
distributed. The Rs. co are in the Court's 
bands. They are assets received in execu- 
tion of a decree and the non-applicant holds 
a decree against the same judgment-debtor, 
iherefore, every ingredient of s. 73 is satis- 
fied. Consequently, the non-applicant con- 
tends that effect must be given to its terms. 

There is not much authority on this point, 
ihe only case directly in point is a I R 1938 
Sind 144* where a single Judge held in cir- 
cumstances similar to the present that s. 60 
does nob control s. 73. This principle finds 
support in A I R 1021 Col 7l9,* 40 Cal 619’ 
and 41 Mad 616.* Thoy also point out that the 
enlarges the scope of S.295 of the 
old Codo (present s. 73) and that now itl 
does not matter how tho assets reach the 
Court s hands. Once they get there they 
must be rateably distributed. The only deci- 
Sion to the contrary is 36 Bom 15C.® It is not| 
procisoly in point in that it does not refer 
to a matter falling under S.GO but tho ratio 
decidondi applies, and if that decision is fol- 
lowed then the applicant's contention must 
pievail. The point is a difficult ono and tho 
reasons for and against appear to bo almostj 
equally balanced. On tho whole I proferi 
tho view takon in 41 Mad 616* to tho one| 
taken in tho Bombay caso. I think tho 
change which S.73 offocts is significant in 
that, to quote Sosbagiri Ayyar J., 

tho iotootlon of tbo Logislaturo is to afford every 
creditor equal opportuoitios of obtalniog a ratoa- 
bio advantage Id tbo available assets of tbo judg- 
meot-dobtor. Therefore, unless there is somotbiog 
clear Id the language of tho provisions of tho Code 
to exempt a payment from being applied to tbo 
bonoflb of oil tbo creditors, Courts should incliuo 
to the view that monies in the hands of tho Court 
should bo shared by all dccroo.holdora rateably. 

Tho proviso to 8 . 60 is after all designed 
to protect certain judgmont-debtors and not' 
to give ono decree-holder priority over an-i 
other. It has been held in cases falling underj 
8.60 (i) (c) that tho provisions of the pro-1 

1. (’88) 25 A I R (1938) Sind 144: 176 I C 682, 
Kowalmal v. Rodrigues. 

2. (*21)8 A IR 1921 Cal 749: 70 10 641: 860LJ 
827, Harl Cbaran Roy v. Blrondra Nath. 

3. (*18) 40 Col 619; 18 I 0 899: 19 0 W N 1125: 

18 0 Ij J 144 , Hiiral Saha v. Pairlur Rahman. 

4 . (’19) 6 A I R 1919 Mad 647: 47 10 688: 4lMad 
616: 85 M L J 160, Tbitavlyam Plllai v. Laksh- 
maoa Pillal. 

9. ('12) 86 Bom 156 : 12 Z 0 911 : 18 Bom L B 
1193, Sorabjl Coovorji v. Kola Raghuuath. 
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jviso can be waived by the judgment. debtor, 
lln the circumstances, seeing that rateable 
distribution does not in any way affect the 
judgment-debtor, I prefer the Sind, Calcutta 
and Madras .views. iO Cal 619^ appears at 
first sight to be against this view but I 
‘think that case is distinguishable. It was 
distinguished in the later Calcutta case cited 
above. The sale proceeds of an execution 
were deposited in Court there and the usual 
application was made for rateable distribu- 
tion. Later the sale was set aside and the 
learned Judges held that after the setting 
aside of the sale the proceeds were no longer 
available for distribution. I think it is pos- 
sible to regard the deposit in such a case as 
conditional, the condition being confirms, 
tion of the sale. If the sale is not confirmed, 
the money has to be returned under the 
Code and 8.73 does not in my opinion con- 
trol those provisions any more than s. GO 
controls s. 73 in the view I take. The lower 
Court has I think decided the case aright. 
The application is dismissed with costs. 
Counsel's fee Rs. 15. 

G.M./R.K. Application dismissed. 


^ (26) A. I. R. 1941 Nagpur 241 

Gruer J. 

Emperor 

V. 

V. B. Kolte and another — Opposite Party. 

Mlic. OrimlDal Casa No. 56 of 1940, Decided on 
Sod June '1941, Rafereoco made by Magistrate, 
Firet Class, Nagpur, D/. 24th August 1940. 

•Contempt— Contempt of Court— Interference 
with administration of justice — Court should 
not be too sensitive where no harm is caused or 
intended to be caused — Non-party to proceed- 
ings sending notice to oneof parties demanding 
damages and apology for reference made about 
him in written statement held did not commit 
contempt. 

Intotferonoa with the administration of justice 
Is ODD of the well recognized heads of contempt. 
What has to be seen is whether the person sought 
to be preceded for contempt did interfere or did 
intend to interfere with the administration of 
justlM. Courts, no doubt, have to bo jealous to 
guyd against any Interference with their functions, 
but, on the other band, they shonld not be too 

7 }^ ““ oaiKd O' was 

intended to be caused. (p 241 C 2; P 242 C 1; 

Where a perwo who was non-party 
crimlna probings sent a notloTto the Moused 
demanding dainagea and apology for the lattei 

ffeld. that his action did not amount to con. 
tompt of (^urt : ('40) 27 A I R 1940 All 114 
on , Com l<iw t^ferr^, jp 243 q 

P- M. Adhihari and N. T 

Manaalmurli — for Non-AppUcant 2 

1941 N/31 & 32 


Order. — These proceedings have been 
submitted by Mr. B. P. Pathak, Magistrate, 
first class, Nagpur, for action to be taken 
under the Contempt of Courts Act against 
the non-applicants, Mr. V. B. Kolte, Assistant 
Professor, King Edward College, Amraoti, 
and bis counsel, Dr. P. S. Doshmukh, Advo- 
cate. Amraoti, A case under s. 7, Copyright 
Act, was pending in that Magistrate’s Court. 
The oomplainant was one B. S. Pandit, and 
the accused was N. K. Behere who moved 
the Magistrate to take the present proceed- 
ings. In the course of his written statement 
he had stated that this non. applicant 
(Professor Kolte) and one other gentleman 
had an interest in the book in question, and 
in that connexion he made certain allega- 
tions about the nature of the interest, which 
wore considered by them to bo insulting 
and defamatory. Accordingly Dr. Deshmukh 
acting on behalf of his client sent to Mr. 
Behere a notice, which it is said amounts to 
contempt of Court. In that notice after re- 
producing the offending part of the state- 
ment it is set out that the statement is 
thoroughly irrelevant for the purpose of a 
decision of the case, was made deliberately 
and maliciously with the intention of harm- 
ing and knowing that it would harm the 
reputation of Professor Kolte, etc. Behere 
was therefore called on by it to make amends 
within four days by paying a sum of Rs. 2500 
damages and publishing a public and uncon- 
ditional apology in three newspapers. The 
notice concludes: “If you fail my client 
would be forced to take such civil and cri- 
minal action as be may be advised." 

On being asked to show cause, the non. 
applicants contend that their action did not 
amount to contempt of Court as they were 
justified in protecting Mr. Kolte'a interests 
and they had no intention of obstructing the 
pending proceedings. Dr. Deshmukh in his 
written statement has also tendered an un- 
conditional apology in the event of the Court 
finding that in fact he has been guilty of con- 
tempt. The learned Magistrate in his order 
of reference relies on two cases, air 1940 Nag 
110=1 L R (1940) Nag 69* and 57 ALL 673.^ It 
is not possible to give a comprehensive defini- 
tion of what amounts to contempt of Court, 
but the learned Judges state in 57 ALL 
573* interference with the administration of 
j^tice is onej3f the well-recognized beads of 
1- ('40) 27 AIR 19’40 Nog lio’^^Tss’l'C'lS :Tl 
Cc L J 709 : 1 L R (1940) Nag 69. Telbara Cotton 
Ginning Co. Ltd. v. Kasblnatb Gangadbar. 

2. 1'86) 22 A I R 1935 All 117 : 159 I C 193 ; 57 
All 678 : 1936 A L J 29, Rajendra Slogb v. Um;i 
Praaad. 
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7 N L R 190,* 25 N L R 62, ^ 39 Cal 704^ and 
1940 N L j 96® relate to the setting aside 
o£ documents and not to the setting aside 
of a decree or award. They can therefore 
be easily distinguished. 16 N L R 84,- 3S Mad 
922* and I L R (1939) Nag 373® relate to 
decrees. A I R 1930 Nag 73® is a case where 
an adoption was sought to bo set aside. The 
only case of all those mentioned above, in 
which an award was sought to be set aside, 
and in which it was held that ad valorem* 
court-fee was necessary is a i r 1932 oudh 
224.^ Accordingly if the learned Additional 
District Judge is correct in sayino that 
under Rule 33 of the Co operative Societies 
Rules the award of the Registrar is a decree 
then he is right to hold on the authority in 
16 N L R 84* aud 38 Mad 922* that ad valorem 
court, fee is necessary, but Rule 33 does not 
say that an award by the Registrar is a 
decree. What the rule says is that 
any award, decision or order mentioned in R 92 
^all, on .application to such Court (civil Court) 
to enforced in the same manner as a decree of such 
Court* 

The rule therefore recognises that the 
■award, decision or order is not a decree 
IThat being so. those cases, which hold that 
a suit for a declaration that a decree is not 
binding must be stamped ad valorem are 
also distinguishable. Therefore the only case 
of those mentioned above which has to be 
considered by reason of its reference to the 
setting aside of an award is a i R 1932 oudh 
224. To that may be added a i r 1924 Mad 
439 ® and A I R 1927 Cal 46.'* All these are 
CMOS under the Land Acquisition Act in 
which the land acquisition officer awarded 
compensation and on an appeal against the 

awarded it was 
bold that the decision of the lower Court 

was a decree and therefore ad valorem 
court, fee was payable; but under the Land 

iTf under 

Part 3 of the Act. under which the award 

which was being contested in that case had 

been “ado, 1^0 deemed to be a decree. There 

is a vast difference between an award being 

deemed to be a decree and an award being 

executable as a decree. Therefore those 

authority for any case 
other than under the Land Acquisition Act. 
Accordingly there being apparently no direct 
authority, I must examine the question 
^tb reteenoe to the actual provisions of 
the Court.feea Act and the general prinoi. 


A. I. R, 


tiitlS 97 I C 110. Secre. 


‘#►7 of SUta V. K. 8. Baunerjee. 


pies of law. As to the general principles to 

be observed they have been mentioned by 

Kinkhede A. J. C. in A i r 1930 Nag 73 ® at 

p. 76 where be has observed that 

construction peculiar to fiscal enact- 

S ^ construed so 

as not to impose an unnecessarily heavy burden 

^ the subject. Such an act being a taxing statute 

must use very dear and unambiguous language. 

quoting certain observations of learned 
Judges in (l869) L R 4 H L 100** at p. 122 and 
(l»2) i K B 388.‘= The learned Additional 
Judicial Commissioner has also referred to 
another principle in the interpretation of 
statutes, namely that a Court cannot alter 
the law or read into the statute words 
which It thinks should have been there. In 
I L R (1939) Nag 378® at p. 375 this Court in. 
terpreted apparently with approval the view 
of the Full Bench of the Madras High Court 
which in 38 Mad 922* amounted to this that 

you frame your prayer. 
What matters 19 what must to done In order. If 
P™yof **® granted, to make the granting of It 

In the case before me, no doubt the plain, 
tiffs have asked for a declaration, but read, 
ing their plaint as a whole, it is clear that 
what they really want is that the award of 
the Registrar shonld be set aside. There is 
a specific provision in the Court-feos Act 
for fcho sotting asido of awarda, viz*. Art, 17 
uv) of sch. 2 . For thia a 6xed fee of Ra. 15 
IS laid down in this province. It has been 
said that the award referred to there is an 
award by arbitrators and not the decision 
of the Registrar of Co-operative Societies, 
but an award is not defined in the Court- 
foes Act and I see no reason to limit the 
interpretation of the term to an award by 
arbitrators. The dictionary moaning of an 
award is a “judicial decision." Certain kinds 
of awards have been termed “decrees” by| 
the Civil Procedure Code, therefore, it would, 
appear to me that any judicial decision 
which is not a decree might be considered to 
bo an award for the purposes of Art. 17 (iv), 
Court. fees Act. 

In 86 cal 202 ** their Lordships of the 
Privy Council held that a suit brought by 
a plaintiff, whose objection to the attach- 
ment of property in execution proceed- 
ings had been dismissed, to establish her 
title to th e property by a declaration and 

12. (1809) L R 4 H L 100; 38 ITT Ex 205:TrLT 
870, Partington ▼. Attomoy-Gonaral. 

13. (1902) 1 K B 888: 71 L J K B 289;86LT714: 

60 W R 210: 66 J P 182: 18 T L RIU, Attorney. 
Qooeral v. Earl of Selborne. 

14. ('08) 86 Oal 202 : 86 I A 22 : 7 0 L J 86 : 12 
P W N 169 (P 0), Phul Kumarl v, Qhansham 
MUra. 
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for an injunction to restrain the defen. 
dant from executing his decree fell under 
Art. 17 (i), Court-fees Act, and therefore the 
fixed fee referred to in that article was 
payable on the plaint. Their Lordships, 
therefore, although 4 Bom 516^° does not 
appear to have been brought to their notice, 
in effect confirmed the correctness of the 
Full Bench decision of the Bombay High 
Court, which was to the same effect. The 
ratio decidendi is very clearly set out in 4 
Bom 516‘^ and although it was a case under 
Art. 17 (i), the reasoning applies with full 
force to Art. 17 (iv). In that case the plain- 
tiff prayed for a decree declaring the plain- 
tiff’s right to sell certain property covered 
by a mortgage which was then being exe- 
cuted and to recover his money by virtue 
of the said right. He paid the fixed fee 
ordained by Article 17 (i). The High Court 
observed that such a suit might fall either 
under 8.7 (iv) (c) or under Article 17 (i) of 
Soh. 2 and, therefore, it was their duty, 
inasmuch as the Court-fees Act is a fiscal 
enactment, to adopt that which generally 
would press least heavily on the subject 
^and that was Art. 17 (i). The same can be 
said here because the case before me can 
fall under s. 7 (iv) (c) or under Art. 17 (iv) 
of sch. 2 and that being so it behoves me to 
adopt that which presses least heavily on 
the plaintiffs, viz.. Art. 17 (iv). A suit to 
which Art, 17 (v) applies could also be said 
to be a suit for a declaration that an adop- 
tion is invalid and lor the consequential 
relief of having it set aside, but neverthe- 
less a fixed fee has been provided for such 
a suit. In this connexion my attention has 
been drawn to A I R 1930 Nag 73® from which 
I have quoted above, as being a suit to set 
aside an adoption in which ad valorem 
court. fee was required to be paid, but the 
decision in a i r 1930 Nag 73® turned not 
upon Art. 17 (v) but on the notification 
under s. 9 , Suits Valuation Act. It was be- 
cause of that notification that ad valorem 
courb.fee was held to be payable. Other, 
wise I have no doubt that a fixed fee under 
Art. 17 (v) would have been payable. 


For the above reasons I hold that tl 
suit falls under Art. 17 (iv) of Sch. 2 to tl 
Lourt.fees Act and that the fee which h 
been paid is sufficient. The order of t 
lower Court requiring the applicants to p; 
ad valorem courb.fee is set aside and t 
case will proceed ^n the court.fee alreai 


15. raoM Bom 816 (P B);bft,aehand Nemch. 
V. iiemcbaDd Dbaramcband. 
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paid. Costs of this application will be costs 
in the suit. I allow Rs. 75 as counsel's fee. 

G.N./r.k. Application allowed. 
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Niyogi and Gruer JJ. 


Gulab Nathuram — Defendant — 

Appellant 


V. 


Bindraban Sheocharan — Plaintiff — 

Respondent, 

Second Appeal No. 393 of 1938, Decided on 7tb 
April 1941, from appellate decree of Extra Addi- 
tional District Judge, Saugor, D/- 24tb February 
1933. 


C. P. Land Revenue Act (2 of 1917), Ss. 122, 
123, 187 and 157 (3) — Cosharer defaulting in 
paying land revenue — Lambardar or sadar 
lambardar paying revenue on behalf oi default- 
ing cosbarer acquires charge on defaulting co- 
sharer's share — He can charge interest in such 
case on equitable principles. 

A lambardar or sadar lambardar who pays arrears 
of land revenne on behalf of bis defaulting cosbarer 
acquires a charge on the share of the defaulting 
oosbarer or patti lambardar inasmuch as be stands 
in the position of a co-mortgagor so as to bo entitled 
to the benefit of the securities ou the principle of 
subrogation embodied in 3. 92, T. P. Act, and even 
if the benefit of the Crown charge be not available 
to a private party the principle of maritime salvage 
lien as a principle of equity applies to such a case : 
II M I A 241 (P C), Re\. on; 7 C P L R 42 and 11 
C P L R Hi, Not apinoved-, ('32} 19 AIR 1982 Nag 
171, Approved. [245 C 2; P 249 C IJ 

The lambardar or sadar lambardar is, in such 
cases, entitled to charge Interest on equitable prin- 
ciples and the more so because of the specific provi- 
sion in 8. 157 (8), 0. P. Land Revenno Act : (’32) 
19 AIR 1932 Nag 171, Ret. on; (’38) 25 A I R 1938 
P C 07, Expl. [P 249 C 1] 

J. Sen — for Appellant, 

A, V. Kharc — lor Respondent. 

Order. — The questions which have been 
referred to this Bench are ; 

1 . Whether a lambardar or sadar lambardarwho 
pays arrears of land revenue on behalf of his de- 
faulting cosbarer acquires a charge on the share of 
the defaulting cosharer or the patti lambardar. 

2. Whether the lambardar or sadar lambardar is, 
in such cases, entitled to charge interest; if so, on 
what principle ? 

The facts out of which these questions 
have arisen are as follows : The appellant is 
a lambardar of Patti No, 2 of Mouza Bamana 
and the respondent is the sardar lambardar. 
On 14th January 1984, the respondent paid 
into the Government treasury a sum of Rs. 
73.5-9 on account of land revenue of Patti No. 2 
payable for the year 1938-34 and instituted 
his suit on 19th February 1987 to recover 
that amount from the appellant with a pra- 
yer that it should be declared a charge on 
the patti. The suit was dismissed in the 
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ferial Court as being beyond three years as 
computed from 14th January 1934. The lower 
appellate Court held that inasmuch as the 
plaintiff was seeking to enforce a charge 
on the patti, the three years' limitation 
should be computed from the end of the 
agricultural year 1983.34, i. e., let June 1934 
under s. IGO, C. P. Land Revenue Act, and 
decreed the claim. There has been an acute 
controversy on the point whether a co- 
owner who has paid land revenue in full is 
entitled to a charge on the shares of his 
defaulting co-owners. In 14 Cal S09,*14 ABL 
373,® 26 Bom 437,® 7 Pat 613,* 6 Rang 500,® 7 
C P L R 42® and 11 C P L R in' the answer 
vvas given in the negative. The contrary 
view was taken in 26 Mad 69G® and 29 N h R 
214. Before the question came to be settled 
in Calcutta and Allahabad in the two Full 
Bench cases, the course of decisions was not 
uniform and even in the Full Bench cases 
the opinion was far from being unanimous. 
In Bengal, the^ old Saddar Diwani Court 
has held that a. cosharer who paid the land 


revenue was not entitled to a charge. Th 
opinion veered round to the other side i 
14 Beng L R 155'® on the strength of th 
dictum of their Lordships of the Priv 
Council in ll m i a 24l» at p. 25 S. Lon 
Komilly in delivering the judgment in th 
last, mentioned case mado the followin 
observations : 

Considering that the payment of the revenue b 
^e mortgagee will prevent the Talook from beln 

M d, the.r Lordships would, if that were the sol 
quMtJon for their consideration, find it difficult t 

h.id such an interest in the Talook as entitle. 

revenue due to the Government 
and did aetually pay it. was thereby enlltlod to i 

Talook as against all persons inter 
mu- amount of the money so paid 

_iji9 dictum was interpmted in l< 

Dag V 


Ram 


B). KInu 

Rl07.afler Hosain Shaha. 

ii'SI Matrswi S ''' 

^pindlik® ; 4 kim L R 00, Bhlvrao 

611 : 111 I 0 04 • 7 P 

7 * I’oSi Lakhanslng. 

fl* I’osl ir /ii^' Sonar v. Govind 

A Virianagra 

^truchorla Somasekhararaz. 

Vt : 140 I 0 632 : 

lA Wanoharlal v. Kanbalyalal. 

li R 166 : 22 W R 411, By 

2 ; 8 W R 17 t 2 Suther T 

Nugenderchundcr Ghose 
oremnutty Kamlnee Dossae. 


Bindraban Sheocharan Ji , I, g, 

Beng L R 155*® by Markby and Mitter JJ., as 
laying down a broad principle of maritime 
salvage-lien in favour of cosbarers who, by 
payment of land revenue on behalf of their 
defaulting cosbarers, saved the whole mahal 
from being lost to the proprietary body. 
Doubts having arisen as to the correctness 
of that interpretation the question was 
brought up for consideration before a Full 
Bench of five Judges in 14 Cal 809* and ife 
was held by a majority of 3 to 2 Judges that 
the interpretation was erroneous; among the 
majority was Tottenham J.. who had him- 
self been of the contrary opinion. In Allaha- 
bad, 11 M I a 253'* was followed in 8 ALL 384*® 
at p. 3SG but in view of the Full Bench deci- 
Sion in 14 Cal 809* the matter came to be 
considered in 14 all 273® by a Full Bench 
of five Judges who by a majority of 4 to 1 
^cepted the majority view of the Calcutta 
Full Bench. Edgo C. J., who wrote the 
leading judgment declared his conversion to 
that view. In ii Bom 313,*® which was a case 
decided before 14 cal 809,* Sargent C. J., and 
Bird wood J. expressed their opinion that the 
view taken in 14 Beng L R 155*® on the basis 
of Lord RomiUy’s dictum in ll M I A 241 ** 
was in accordance with justice, equity and 
good conscience and that it should bo fol- 
lowed in India although the question as to 
the co-owner's payment in creating a charge 
on the other interests which shared the 
benefit of the payment was still unsettled 
in England. That view did not commend 
itself to Lawrence C. J., in 26 Bom 487® 
which came to be decided after the two 
aforesaid Full Bench decisions of the Cal- 
cutta and Allahabad High Courts. The learn, 
ed Chief Justice was of opinion that the 
payment by a co-owner for protecting bis 
own interest would not by itself entitle him 
to a charge on the share of his defaulting 
co-owners, although it might entitle him to 
obtain contribution. 

In 7 Pat CIS* the arguments on either aide 
were exhaustively considered and although 
the opinion was in favour of the view taken 
by the majority of the Judges in the Calcutta 
Full Bench case it was conceded that the 
argumonta, in favour of the charge were 
entitled to weight. The decision in that case 
was in some measure influenced by the rule 
of practice obtaining in that Court not to 
depart from cursus curiae of the Calcutta 
High Court. On the other hand the course 

12 . (’86) 8 All 384 : 1886 AWN 184, Lacbmaa 
Biogb V. Ballg Ram. 

13 . (’87) 11 Bom 813, Aobut Ramchandra Pal f. 

Hari Kamti. 
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of deoisioDS in the Madras High Court has 
been coDsisteotly against the majority view 
of the Galoutta and Allahabad Full Bench 
caees as will appear from ii Mad 462,^* 2C 
Mad 666^ and 86 Mad 493.^* The difference 
of opinion turns on the question whether 
such a charge can be sustained on any broad 
principle of equity recognized by the British 
Courts. It is common ground that in the 
Courts of Ireland the charge was held to 
arise in favour of the paying co-owner on 
the principle of the maritime salvage lien. 
The reason why that principle should not 
be applied in India is to be found in the 
following observations of Edge C. J., in 14 
ALL 978® at pp. 299, 800 : 

Justice, equity and good conscience are captivat- 
ing terms; but before a Judge applies what may 
appear to him at first sight to be in accordance 
with justice, equity aud good consoience, he must 
be careful to see that his views are based on sound 
general principles, and are not in conflict with the 
Intentions of the Legislature or with sound princi- 
ples recognized by authority. Inmyopinion, justice, 
eqnity and good oonscienco do not require ue in 
India to go so far afield as the Irish Courts, in 
order there to seek for, and thence to import into 
India, novel principles of equity, based on unsound 
analogy, and rejected as unsound by Judges of such 
authority as ^wen and Fry L. JJ., and not fol- 
lowed by such an authority as the late Cotton L. J. 
in (1687) 84 Cb D 984.10 


Iq 26 Mad 686^ it was shown that the prin- 
ciple of maritime salvage lien was neither 
opposed to the fundamental English con- 
ception of equity, nor to tho principles 
underlying the relevant provisions of tho 
Transfer of Property Act nor to the policy 
of the Government as reflected in the vari- 
OU0 enactments in India. No doubt, Fry L. J., 
in (1888) 23 ch D 662*^ and Bowen L. J., in 
(1887) 84 ch D 234*® were not prepared to 
apply the principle of the salvage lien to 
the facts immediately before them but from 
the observations mode by Bindley L. J., in 
(1890) 62 L T (NS) 476*® (referred to in 26 Mad 
686® at p. 705) it cannot be maintained that 
the doctrine of salvage lien is foreign to the 
English ideas of equity : 

I do not, however, regard tho plaintiflB’ claim to 
f excluded by the propositions 

In (1888) 28 Ch D 569.17 If an owner of onerous 
property agrMs with me to Indemnify me or my 
property which may fall on me or my property, 
and the owner makes default, and I or my property 
have to^b^r t^ae harde ns, I a m inclined to tliink 

14. ( 881 11 Mad 462, S^baglri v Plehu 

15. ('laj 86 Mad 493 ; 16 1 oi62. ^mman Patuykyi 

V. Pakran Hajl. ^ 

16. (1887) 84 Ch D 284 : 66 L J Ch 707 : 56 L T 
I«u™nce Co^ 

17. (1888) 28 Cb D 552 ; 62 L J Cb 762 • 48 L T 

French. 

18. (1890) 62 L T (NS) 476, Strutt v. Tippett. 


that I should have, as against the owner of the 
onerous property, a lien on it for the money ex- 
pended by me in bearing that burden which as 
between him and mo ho ought to bear. I should, in 
the COSO supposed, have preserved the onerous pro- 
perty for him under circumstances which entitled 
me to it at bis expense, and I do not think that in 
such a case my solo remedy Is by an action for 
damagesagainstbim; tbeexistenco ofsuoh personal 
remedy would not, I think, exclude such lien. lam 
not aware of any decision inconsistent with this 
view and the principles on which many cases of 
equitable lion depend seem to me to support a lion 
in such a case. 

These observations which ware made with 
reference to payment by a stranger cannot 
be inappropriate in the case of payment by 
a co-owner who shares with his defaulting 
co-owner the common obligation to pay 
land revenue. That tho principle of tho 
maritime salvage lion is not wholly foreign 
to English Courts is also clear from the 
decision of their Lordships of the Privy 
Council in 21 Cal 142.*® That was a case of a 
bona flde payment pending litigation of 
Government revenue and cesses for the pre- 
servation of tho estate by a person as a 
consequence of which the estate was ad- 
judged to his opponent. Their Lordships 
pointed out that his claim to recover the 
sums paid him was in the nature of salvage. 
This doctrine had been recognised by their 
Lordships in il M I A 241 ** at p. 258 in the 
observation 

that tho person who had such an interost in tho 
Talook as ontitled him to pay the rovonuo duo to 
tho Govomment, and did actually pay it, was 
thereby entitled to a chargo on tho Talook as 
against all persons interested therein for the 
amount of the money so paid. 

No doubt, in that case it was the mort- 
gagee who had paid tho revenue, but tho 
principle reflected in the aforesaid dictum 
is wide enough to include the case of a co- 
sharer. This principle is fully recognised in 
American Courts as will be evident from 
the statement of the law contained in Free- 
man on Co-tenancy and Partition, at p. 321, 
(para. 268 ) as follows: 

Bat wo think all claims by one co-tenant against 
another, arising out of the common property, and 
disconnected alike from any agreement between 
tbe parties, and from any circumstances which 
clearly establish that one must necessarily have 
been antborised to act for the other, must, in their 
assertion, be limited to the declaration and en- 
forcement of a lien against the property. If a 
dificront rule prevailed, every part owner would 
constantly incur the hazard of being required to 
pay, for the removal of incumbrances, sums in 
excess of the value of the estate. 

Even aparb from tbe principle of mari. 
time salvage lien, the well recognized prtn- 

19. (’94) 21 Cal 142 : 20 I A 160 : 6 Sutfaer 866 
(PC), Dakbina Mobon Royv.Saroda Mohan Roy. 
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ciple of subrogation may well come into 
operation in cases such as the present. In 
11 Mad 452'* Muthusamy Iyer J., based his 
decision in favour of a charge on the prin- 
ciple of subrogation, although Bhashyam 
Aiyangar J., in 26 Mad G86® preferred to rest 
his decision on the principle underlying 
Ss .82 and 100 , T. P. Act. That principle of 
equity is now crystallised in s. 92, T. P. Act, 
which, when read with s. 100 of that Act,' 
would apply to the case of a charge. There 
is nothing in the policy or the letter of the 
revenue law of our province to repel its 
application. On the other band, the provi. 
sion in 8.138, C. P. Land Eevenue Act, 
whereby a purchaser of any estate or mahal, 
share or land sold for arrears of land re-’ 
venue acquires it free from incumbrance, 
tends to show that the purchaser gets the 
benefit of the first charge in favour of the 
Crown. That is because the land revenue 
^mes to bo paid out of the sale proceeds. 
His i>03ition 18 precisely the same as that 
of a purchaser in execution of a mortgage 
decree obtained by the first of a series of 
incumbrancers. Not only the auction pur. 
chaser of an estate sold for recovery of 
arrears payable directly to the Crown under 
S. 122 , C. P. Land Revenue Act, ion, but 
also one who purchases a village share 
under S.15» (3) of that Act for recovery of 
the amount due from acosharorbutnotpaid 
by him and paid by thelambardar, obtains a 
title free from any incumbrance as was held 
ID 18 N L J 149” by Subbedar A. J. C., and in 

18 NLJ 185 ' by the Revenue Member. In 
the latter case it was observed • 

It cannot have been the intention that hocauso 
the sum was first paid by the sadar lambardar the 

qoently to bo recovered should be less than if it 
were recovered direct. This would mean that tho 

Revenue Act. 

which roakcB land revenue a first charge on ail 

li .IJi, abrogated. The incumbrance might 

? be made subject to 

InuStliS ^ recovered.^ The 

Intention of treating money due as an arrear of 

land revenue is to give that priority . . . . 

In 80 N L R 240** at pp. 248.246 Staples 
f^Pressed a different view as to 
priority of the purchaser, but implicit in 
those decisions is the recognition of the fact 
that the first charge in favour of the Crown 
IS of the same nature and legal effect as 
that contemplated in s. loo, T. P. Act. If so 
^ mnst logic allv follow that the cosharera 
20. ('85) 22 A 1 R 1088 Nag 188: 188 I C izesTlB 
9 ? M»nrakhanlai v. Parmanaod. 

99 /.B-l N L J 186, Nanhusao v. Nandlal. 

^ 201: 148 I C 714 • 80 

N L R 240. Yedba Society >. Pragdas. 
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in a village stand to each other in the rela- 
tion of co-mortgagors so as to attract the 
appliMtion of the rule of subrogation em- 
bodied in S.92, T.P. Act. In this respect, it 
18 pertinent to notice that S. 12S (d) provides 
the transferring of the share of any co- 
sharer who has not paid bis quota of land 
revenue to any cosharer who is willing to 
pay. This point is made clearer in R. 9 of 
0.39, Civil P. C., which says that where 
land paying revenue to Government is the 
subject-matter of a suit, if the party in pos- 
session neglects to pay land revenue and 
such land is ordered to be sold, any party 
to the suit claiming to have interest in such 
land, may be put in immediate possession 
of the land upon payment of revenue by 
him. That clearly shows that the payment 
of land revenue due by the defaulting co. 
sharer transfers to him the latter’s interest 
in the property instead of merely creating 
a personal liability against him. 

The old view of the Judicial Commis. 
siooer 9 Court enunciated in 7 c P L R 42 ® 
and 11 c p L R 111 ’ foUowed the Full Bench 
of the Allahabad and Calcutta 
High Courts presumably for the reason that 
in those times the first charge in favour of 
the Crown was supposed to be an incident 
of the Crown’s prerogative, the benefit of 
which could not pass to the subject. Section 
C5 of the old C. P. Land Revenue Act, 1881 , 
made revenue payable under a sub. settle- 
ment but not revenue payable under a settle- 
ment the first charge. The provision abont 
land revenue being a first charge was made 
in the Act of 1917 following perhaps ss. 141 
and 142, U. P. Land Revenue Act. 1901 . The 
old view was abandoned in 28 n L R 214® in 
which Macnair J. C. regarded the sadar- 
lambardar who paid land revenue as being 
in the position of a surety in view of the 
obligation laid on him to collect and pay 
land royenoe by 8. 123, C. P. Land Avenue 
Act. It is well known thatasuroty is entitled 
to the benefit of the securities and it is to 
be borne in mind that it is on this principle 
that the right of one of several joint debtors 
to be subrogated to the security of the 
common creditor arises (see Ghosh’s Law of 
Mortgage, 4th edition, p. 347). The view 
taken by Macnair J. C., finds support in 
the two recent decisions of tho Division 
Bench of this High Court, 1939 N L J 477“ 
and A I R lO^I^g 

23. ('89) 26 AIR 1939 Nag 302 : 185 I 0 780:1989 
N L J 477, Zalliram v. Mangalsingh. 

24. (*40) 27 A I R 1940 Nag 166 : 190 I 0 641. 
Sitaram v, Kriabnarao. 
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Thug, it is clear from the foregoing dis- 
cussion, that a cosharer who is liable to 
.discharge the indivisible obligation to pay 
{land revenue which constitutes the primary 
charge on the estate, stands in the position 
of a co-mortgagor so as to be entitled to the 
beneht of the securities on the principle of 
subrogation embodied in s. 92, Transfer of 
Property Act; even if the beneht of the 
Grown charge is assumed for the sake of 
argument to be not available to a private 
party, the trend of the revenue legislation 
and the decisions of both the highest reve- 
nue and iudioial authorities would justify 
the adoption of the principle of maritime 
salvage lien as a principle of equity in view 
of the observations made by their Lordships 
in 11 M I A 241^* at p, 268. Our answer to the 
first question is in the affirmative. 

As to the second question, we see no 
reason to dissent from the view of Macnair 
J. C., in 28 N L R 214.® Nothing that has 
been said by their Lordships of the Privy 
Council in 1 L R (1986) 2 Cal 72*® impairs 
the soundness of that view. That the statute 
itself contemplates award of interest is clear 
from the wording of 8. 167 (3), Central Pro- 
vinces Land Revenue Act. If the paying 
cosbarcr is entitled to recover interest 
when he pursues the summary remedy 
under that section there is no reason why 
be should be denied interest when he sues 
in the civil Court. In the Calcutta case 
cited above their Lordships lay down that 
considerations of equity would justify the 
award of interest in a case to which the 
^Interest Act does not apply. In a case such 
as the present, the principle of equity comes 
to the aid of the cosharer who pays land 
revenue, as has already been shown. The 
same equity must dictate the award of 
interest, the more so because of the specific 
provismn m s. 157 (3), C. P. Land Revenue 

Act. Our answer to the second question is 
ID the athrmativo. 

o - - - — accordingly. 

2®* i ^1 26 air 1988 P c 67 : 178 I 016 ~65 

^ SLR 374 (PO). 
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(a) C. P. Debt Conciliation Act (2 oi 1933), 
Ss. 8, 8 (2) and 9 (1) — Conditions ol S. 8 ful- 
filled — Operation of S. 8 (2) is automatic and 
independent of order of Board— Civil Court has 
jurisdiction to determine whether conditions 
requisite for operation of S. 8 (2) were present 

or not — Aforesaid conditions not present 

Board's order under S. 8 (2) cannot bind civil 
Court. 

Section 8 (2) brings Into oporation a sort of 
guillotine which is automatic and which is inde- 
pendent of any order of the Beard. The civil Court 
has jurisdiction in each case to determine whether 
in fact the matters which bring the provisions of 
S. 8 (2) into operation were present or not. If they 
were present then the discharge is automatic ; if 
they were not present then no order of the Board 
purporting to discharge the debt for the re^ison 
given in 9. 8 (2) can bind the civil Court ; (’87) 24 
AIR 1937 Nag 259 and 20 N L J 29. FoU,\ 1940 
N L J 266 and 1939 N L J 171, Exyl. 

[P 250 C 1] 

(b) Interpretation of statutes— Statute harsh 
and effecting departure from ordinary law — It 
must be construed strictly in favour of subject 
relying on ordinary law. 

A harsh Act, such as the C. P. Debt Conciliation 
Act in so far as it aflects a departure from the 
ordinary law, ought to bo strictly construed and 
in favour of the subject who relies upon the ordi- 
nary laws of the land. [P 251 C 1] 

(c) C. P. Debt Conciliation Act (2 of 1933), 
Ss. 8 (1) and (2) and 9A — Omission to verify 
statement as required by S. 9A is curable and 

not fatal delect — Unverified statement No 

objection taken and matter allowed to proceed 
— Party concerned afforded no opportunity to 
cure defect— Statement must be deemed to have 
substantially complied with S. 8 (1). 

An omission to verify statements as required by 
8. 9A is a curable irregularity and not a fatal 
defect. If no objection is taken at tbe time and 
the matter is allowed to proceed on the basis of 
the unverified statement and the party concerned 
is aflorded no opportunity of setting the irregula- 
rity light, then the statement should bo regarded 
as complying substantially with the provisions of 
section 8 (1). [P 251 0 2J 

B. N. Padhyt and T, B. Pendharkar 

for Applicant. 

V. K. Rajwade — for Opposite Patty 1. 

Order. — The suit ia based on two pro- 
missory notes. Tbe defendants admit exe- 
cution and admit that they would be liable 
for the claim except for a defence which 
they raise under s. 8 ( 2 ). Debt Conciliation 
Act. It appears that the defendants went 
to the Debt Conciliation Board and included 
this among other debts. Notices were issued 
to the plaintiff and the other creditors, and 
on 2Ctb October 1936 the plaintiff submitted 
hia written statement purporting to act 
under s. 8 (i). Debt Conciliation Act. That 
statement however was not verified in 
accordance with the provisions of s. 9 a, 
but no objection was taken to tbia before 
the Board, nor did the Board reject the 
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sfeatoment for that reason or object to it; on 
the contrary it proceeded to endeavour to 
bring about a conciliation. On the next 
hearing (lOth November 1937) the Board 
stated that it had seen the papers, which 
of course would have included this written 
statement, and again no objection was taken, 
and the Board told the agents of the par- 
ties to consult their masters about a con- 
ciliation which bad been proposed. On the 
next hearing (nth March 1935) the creditors 
stated that they did not want to settle. 
TJhe Board thereupon stated that after 
scrutiny of the plaintiff’s written statement 
it found that it was not properly veri6ed : 
therefore it was not a proper statement in 
law, and in the absence of a proper state- 
ment the debt stands discharged under 
S. 8 ( 2 ). It thereupon issued a certificate 
under s. 16 (i). Debt Conciliation Act, in 
respect of this and other debts. 


The lower Court decides that it has no 
jurisdiction to entertain this claim because 
the question whether the order of the Debt 
Conciliation Board discharging the debt 
under s. 8 ( 2 ) was correct or not cannot bo 
gone into by the civil Court. The learned 
Judge relies on 1939 nl.t 171.' The question 
is not free from difficulty, but the decisions 
seem to bo uniform, except for the ruling 
just cited, that s. 8 (-2) of the Act brings 
into operation a sort of guillotine which is 
automatic and which is independent of any 
order of the Board. If the facts stated in 
that section are present then the guillotine 
falls; if they are not then the guillotine 
cannot fall, and no order of the Board stat- 
jing that it has fallen can affect the position. 
[The civil Court has in each case to deter, 
mine whether in fact the matters which 
bring the provisions of S. 8 (2) into operation 
were present or not. If they were present 
then the discharge is automatic ; if they 
were not present then no order of the board 
purporting to discharge the debt for the 
reason given in S.8 (2) is binding on a civil 
Court. These rulings include a decision 
of the Division Bench in I l R (1938) Nag 489 * 
at pp, 493 and 495 and also a decision of a single 
Judge in 20 N L J 29.* Gruer J., in 1939 nlj I 7 i* 
also appears to be of that opinion, because he 
states that though it is difficult to reconcile 
t wo di cta which be quoted from the deci- 

1. (*89) 1939 K L J 171. BabooT. Hwralal. 

2. (’37) 24 AIR 1987 Nag 259 ; 170 I 0 905 : 20 

Ramtfta^J • I ^ S (1938) Nag 489, Shlvdlo v. 

• ('87) 20 N L J 29, Motiram v. Bhurmahao. 


eioD of the Division Bench he concludes that 
he is bound to follow the one which holds 
that consideration of the point by the civil 
C/ourts is not shut out by the Debt Con. 
ciliation Act. I am also referred by Mr. Baj. 
wade for the non. applicants to a decision in 
1940 NLJ 266* which states that although 
the civil Court can enquire into the question 
whether a Debt Conciliation Board has 
exceeded its jurisdiction yet the Court will 
not interfere with the board’s order if the 
proceedings before the board were with 
jurisdiction. But the point here is that the 
operation of s. 8 ( 2 ) is independent of the 
board and is automatic. No question of the 
board’s jurisdiction to determine whether 
the matters which s.8 requires are present 
or not arises. As I have just said all the 
rulings are agreed that what the board 
chooses to say on this question is neither 
here nor there. It is for the civil Court to 
determine when the matter comes before it 
whether the facts which bring s.8 ( 2 ) into 
play are present or not. It is no part of the 
board s business to discharge debts under 
section 8 ( 2 ). 

The difficulty in the case, however, is due 
to another passage in 1939 NLJ 171.^ In 
dealing with the merits of the board's deoi. 
sioD in that case Gruer J., appears to have 
been of the opinion that the view of the 
board that an unverified statement is no 
statement at all under the law was correct. 
But I am not clear about the ratio decidendi 
upon which the learned Judge proceeds, 
bemuse after stating that the board in his 
opinion acted harshly in not giving the 
plaintiff in that case time for amendment of 
the statement, which he agrees it could have 
done, he continues : 

The LcgUloturo, howoyor, in S. 18 expressly 
provides that no appeal or application for revision 
shall Ho against any order passed by a board, and 
when the civil Court finds that that order, 
although harsh, is technically correct It cannot 
interfere. 

The decision consequently appears to me 
to bo based upon the assumption that the 
board is required under the Debt Concilia- 
tion Act to pass an order of discharge under 
8.8 ( 2 ). and that if it does so no civil Court 
can question that order. That, however, as 
I have shown, is directly contrary to the 
decisions which I have cited above includ- 
ing the decision of the Division Bonoh, and 
with respect appears to me to be contrary to 
what Gruer J., himself had stated a little 
earlier in bis decision. I therefore do not 
feel bound by the deoision because naturally 
('40) 1940 NLJ 256, Jawarchaud v. Tapirom* 
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I have to follow the deoision of the Division 
Bench. 

1 have therefore now to decide whether, 
quite apart from the Board’s view of the 
matter, an unverified written statement is 
fatal under s. 8 (2). There is no doubt that 
the Act is not very clearly worded and that 
it is po^ible to take either view. On the 
whole I am inclined to take the view which 
disturbs the existing law as little as possible. 
The Act is a harsh one, and it has repeatedly 
been held that in so far as it affects a de> 
parture from the ordinary law it ought to 
be strictly construed and construed in favour 
of the subject who relies upon the ordinary 
laws of the land. Section 8 (l) requires a 
statement of debts to be submitted. Sec< 
tion 8 (2) states : "Every debt of which a 
statement is not submitted . . . shall be 
deemed ... to have been duly discharged, 
etc." Bo far as this section is concerned no 
question of verification arises. Section 9 (l) 
then sets out certain particulars which the 
creditor is bound to set out in his statement, 
and then comes the provision which is rele- 
vant to this case, viz., S. 9-A. That is man- 
datory in its terms in that it uses the word 
'shall,' and it requires every statement sub- 
mitted under sub-section (l) of S. 6 to be 
signed and verified in the manner pre- 
scribed by the Code of Civil Procedure for 
signing and verifying plaints. The question 
arises however whether an omission to do 
so is a curable irregularity, or whether it is 
a fatal defect. It is clear that every irregu- 
larity in the statement cannot be held to 
invalidate it and thus bring into operation 
the very harsh provision of s. 8 ( 2 ). It must 
therefore be a question for decision in every 
case whether the irregularity complained of 
is so fatal as to go to the root of the matter 
and make the statement in point of law no 
statement at all. That is the ordinary rule 
which is followed in the civil Courts in 
respect of the provisions of the Civil Proce- 
dure Code even whore the Code employs 
Language which is as mandatory as the 
language we find in s. 9.A. 

Even in the matter of verification of 
plaints, we find 0.6, R.15, Civil P. C., em- 
ploying language which is just as mandatory 
as that to be found in s. 9-A. It has however 
never been doubted that an unverified plaint 
is not a nullity; it has never been doubted 
that the defect, if discovered in time, can be 
cured: and it has never been doubted that 
a decree passed on the basis of such a plaint 
when not cured is not a nullity; that is to 
say, the plaint even though not verified is a 


valid document. There seems to be no reason 
why the same rule of interpretation should 
not be applied in the case of the Debt Con- 
ciliation Act, especially when, as I have said, 
the Act is a harsh one, taking away rights 
and privileges which the ordinary law con- 
fers. In the circumstances, I am of opinion 
that the type of irregularity which we find 
here is a curable one and is not fatal. If no 
objection is taken at the time, and the matter 
is allowed to proceed on the basis of the 
unverified statement and the party con- 
cerned is afforded no opportunity of setting 
the irregularity right then, in my opinion, 
the statement should be regarded as com-l 
plying substantially with the provisions of 
S. 8 (l) in exactly the same way as a plainti 
would in similar circumstances be regarded' 
as complying substantially with the provi- 
sions of the Code of Civil Procedure oven 
though not verified. The application is 
allowed, and the claim will now be decreed. 
But the effect of the certificate given by the 
Debt Conciliation Board under S. 15 (i). 
Debt Conciliation Act, will be given effect 
to, that is to say, the plaintiff will not be 
allowed either interest or costs, and the 
enforcement of this decree will be postponed 
in accordance with the provisions of S. 15, 
Debt Conciliation Act. Costs of this revision 
will be paid by the non-applicants No 
counsel's fee as no certificate has been filed. 

G.N./r.k. Application alloived. 
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Stone C. J. and Clarke J. 

Mohanlal Madangopal Marwadi — 

Defendant 2 — Appellant 
v. 

Vinayak Sadasheo Sonak and others — 

Plainti ffs~Respondents. 

First Appeal No. 107 of 1936, Decided on 28th 
October 1910, from decrooof Addl. Sub-Judge, First 
Class, Amraoti, D/- 26tb August 1936. 

• Contract Act (1872), S. 12— Insanity— Onus 
is on person alleging insanity — Person estab- 
lished to be usually of unsound mind — Burden 
of proof is on party alleging execution of docu- 
ment during lucid interval — Evidence as to 
insanity — Cumulative effect should be gauged. 

No doubt the onus of proving insanity is in the 
first place on the person who alleges it, the normal 
presumption being of sanity. But once it has been 
established that the person is usually of unsound 
mind the burden of proof is on the party who 
alleges that the dooumont was execute during a 
lucid interval : Cate law relied on. [P 262 C 2] 

The oircumatancos ovidenelng insanity should be 
considered together and not individually and their 
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cumulatWeeSect should be gauged: (’19)6AIR 1919 
VC6, lid. on. [P 254 C 2] 

R. N. Fddhyc — for Appellant. 

P. Y. Deshpande — for Respondeuts 1 to 3. 

Judgment. — This is an appeal by defen. 
dant 2 against a preliminary foreclosure 
decree on a mortgage executed by one 
Govinda on 28th May 1920 to secure a sum 
of Rs. 3000 alleged to have been advanced to 
him by four mortgagees whose representa- 
tives are the respondents in this appeal. 
The appellant is the subsequent transferee 
of part of the mortgaged property. The 
mortgagor Govinda is dead. The main de- 
fence of the appellant in the lower Court 
was that at the time of executing tiie mort- 
gage Govinda was of unsound mind and 
incapable of understanding the nature of 
the mortgage contract which was therefore 
void. This contention forms the basis in 
the lower Court of issue 3 which has been 
dealt with in para. 8 of the judgment in the 
following way : 

Issue 3. — On the point of Govinda's unsound 
condition of mind all th-at the defendant’s evi- 
dcncc shows fs that he was at times of unsound 
mind. Kven this oTidenco comes from persons who 
bad little personal knowledge about it. Jani who 
must bo the tost informed person about her hus’ 
band’s mental condition deposed thatOovinda used 
to lehave well and give no trouble if ho were to get 
his meals regularly and tobacco when wanted by 
him. The defendant has thus failed to prove that 
(Govinda was imbecile or was of unsound mind at 
the time of the execution of the mortgage.deed in 
suit. I find accordingly. 

This shows that the lower Court placed 
the burden of proving the unsoundness of 
Govinda 8 mind on the appellant who ac- 
cording to the learned Judge bad failed to 
discharge it. No doubt the onus of proving 
insanity is in the first place on the person 
'who alleges it, the normal presumption being 
,of sanity. In this connexion the learned 
jcounsel for the respondents has placed before 
us A 1 R 1923 rat 187* and A I R 1027 Cal 880.* 
Both these were cases which turned on the 
primary burden of proving insanity which, 
as we have just stated, lies on the party 
alleging it. The Courts held that in the 
circumstances of those cases the party 
alleging the insanity had failed to prove it. 
Different considerations arise however where 
there is sufficient evidence to discharge this 
primary burden, for instance, such a cose 
would be as in 40 Mad ceo* where the person 

1. (’28) 10 AIR 1923 Pat 187 : 68 I 0 872T4 P L 
T 17. Mahomed Yakub v. Abdul Quddoa. 

2. ('27) 14 AIR 1927 Cal 889 ; 104 10527 : 55 Cal 
285, Ram Sunder v. Kail Narain. 

3. (’17) 4 AIR 1917 Mad 268 ! 88 I C 878 ; 40 Mad 
660, Sesbamma v. Padmanabba Boo. 


whose mental capacity was being considered 
had been certified to be a lunatic under the 
Lunacy Acts. A similar case is that in 
(1848) 11 Beav 105* where it is said : 

Tho finding of the jnry upon a commission of 
lunacy that a patty is lunatic, throws the burthen 
of proof on those who contend the contrary. The 
presumption is not then as it would otherwise be 
m favour of sanity or soundness of mind, but the 

contrary must be proved; that is, they who allege 
the sanity of a person at a time subsequent to that 
at which be has been found lunatic under a com- 
mission, have tho burthen cast on them of proving 
the soundness of luind ol such person. 

But tho sliifting of the burden of proof isl 
nob confined to cases where the lunatic has 
been certified. If there is sufficient evidence 

person whose mental capa- 
city is in doubt is usually of unsound mind, 
then tho burden shifts to the person who 
alleges his sanity to prove that the contract 
was made during a lucid interval. This is 
recognised by s.l2 of the Contract Act. The 
section says : 

A person is saiJ to bo of sound mind for tho 
purpose of making w contract if, at tho time when 
he makes it, ho is c<%pablc of understanding ft and 
of forming a rational judgment as to its cSoct 
upon his interests. 

A person who is usually of unsound mind, but 
occasionally of sound mind, jiwy make a contract 
when he Is of sound mind. 

A person who is usually of sound mind, but oc- 
casionally of unsound mind, may not make a 
contract when bo is of unsound mind. 

This principle also finds support in (1778 
•1701) 29 E R 632 at p. 634^ : 

If demngomoDt be alleged, It is clearly incuni- 
boot on tho party alleging it, to prove such derange- 
ment; if such dcrangoinent bo proved, or be admitted 
to have existed at any particular period, but a 
lucid interval be alleged to havo prevailed at the 
period particularly referred to, tbon the burtbon of 
proof attaches on the petty alleging such lucid 
interval, who must show sanity and competence at 
the period when the act was done, and to which 
the lucid interval refers . , . and It certainly is of 
equal importance, that tho evidence in support of 
tho allegation of a lucid interval, alter derange- 
ment at any period has boon established, should bo 
asstrongandasdemoDstrativoof such fact, as where 
the object of the proof is to establish derangement. 

See also a i r 1932 Rang 24® in which the 
learned Judge refers to the passage which 
wo have cited in (1771-1794) 29 E R 032® and 
says : ^ 

This, no doubt, would bo a satisfactory method 
whore the unsound ness of mind has been proved 
by definite export ovideoco, but in the present case 
there is no evidence of that kind. 

4. (1848) 11 Beav 105 : 12 Jur 444 : 83 R R 133. 

Snook V. Watts. 

5. (1778-1794) 29 E R G32, Attorncy Goncral v, 
Parntber 

«. (•82) 19 A I R 1982 Rang 24 : 187 I 0 766, 

U Aung Ya v« Ma E Mai. 
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The learned Judge then goes on to dis- 
cuss the evidence in the case before him 
and bolds that it is sufllcient to prove that 
at the time when the old lady, whose mental 
capacity was under consideration, executed 
the document, the validity of which was in 
question she had a lucid interval. AIR 1940 
Mad 78^ is a case whore an old man was found 
to be suffering from senile dementia pre- 
vious to the time at which he executed the 
documents which were in question in the 
case; it was held that the nature of the 
executant's derangement was such that it 
was improbable that be would show any 
improvement in the course of time, and 
hence the burden of proof was on the party 
who alleged that be had executed the docu- 
ments while of sound mind. The evidence 
was then examined and the conclusion 
reached that the circumstances coupled with 
the nature of the executant's disability were 
sufficient for the Court to hold that he was 
of unsound mind when he executed the 
documents. Therefore taking into considera- 
tion the above case law together with the 
provisions of 8. 12 , Contract Act, we hold 
the view that once it has been established 
that the person is usually of unsound mind 
the burden of proof is on the party who 
alleges that the document was executed 
during a lucid interval. 

That being so, we next have to examine 
the facts and circumstances in order to 
determine whether Govinda was usually 
sane or insane. As far as the evidence of 
his insanity is concernod, we have the state- 
ments made by Motirara (d. w. i), who was 
the agent of Jani, the wife of Govinda, to 
the effect that, on the day he joined the 
service with Jani, while a police enquiry 
was going on, a settlement was arrived at 
in a dispute between Soni and Jani as to 
who was to look after Govinda and his pro- 
perty, that Soni should remain in possession 
of the property and that Govinda should 
live with her while Jani went to reside with 
her father. Jani was dissatisfied with this 
decision and applied to the Sessions Judge, 
presumably the witness meant the District 
Judge, for regaining possession of her bus- 
band Govinda and the proceedings wore pro- 
bably under the Lunacy Act. The witness 
goes on to say that before the enquiry had 
ended a compromise was effected and hence 
Govinda was not declared a lunatic. The 
next witness Ukandrao (d. w. 2) states that 
Govin da was insane and used to answer ir- 

7. (-40) 27 A I R 1940 Mad 73. G^daswami v. 

Brlaivasa Bao. 
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relevantly when he was spoken to. He was 
brought back from the village of Mangroli 
by the Circle Inspector and was questioned 
as to why he bad gone there and he replied 
that he had been taken there by Bhanji, 
respondent 4, whereupon tlie Circle In- 
spector gave Govinda in charge of Jani who 
managed his estate. In cross-examination 
this witness stated that Govinda used at 
times to talk sensibly and at times not. This 
visit of the Circle Inspector took place about 
a fortnight after the execution of tho mort- 
gage in suit. Similarly, witness 3 for tho 
defence, Ramohandra, says that Govinda 
was “a little half mad and used to act on 
what others used to tell him.” Ilis estate 
was managed by Soni for a timo and tliero- 
after by Jani. This witness also speaks of 
Govinda being brought from Mangroli by 
tho Circle Inspector of Police and given in 
the custody of Jani. At this time, the wit- 
ness adds, he looked like a half mad man. 
The value of this witness's evidence would 
not bo great if taken alone because in cross- 
examination he admits that he only con- 
sidered Govinda to be half mad because ho 
spoke little and answered 'yes’ when asked 
if he would come to his village and some- 
times gave no answer at all when questioned. 
Nevertheless tho evidence has some value 
specially when taken in conjunction with 
the other evidence in the case. 

Witness 5 for the defence is Mt. Jani, 
who is the only witness about whom the 
learned Judge of the lower Court has said 
anything. He discounts her evidence because 
she says that Govinda gave no trouble as 
long as bis meals were regularly given and 
tobacco when required. This statement is 
certainly made by Jani, but it is not all 
that she says. She commences her deposition 
by saying that on account of Govinda being 
mad the panchas advised her to marry him 
BO that he might be properly looked after 
and she accordingly married him some 16 
years before the date of her deposition and 
she looked after him. She also corroborates 
the other witnesses, to whom we have refer- 
red above, as to Govinda being brought back 
by the police and given in Jani’s custody. 
The nature of Govinda’s derangement ac- 
cording to Jani wasapparently melancholia. 
Witness 6 for the defence, Kedaji, also speaks 
of Govinda's insanity, saying that he used 
to throw stones at times. The witness was 
apparently in Govinda's service for two or 
three years during which timo ho behaved 
normally for weeks at a time. The witness 
used to look after bis cultivation and 
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sometimes used to feed him and had occasions 
to lock him np when he became violent. 
He also speaks of Govinda being brought 
to Jani by the police. It is noteworthy that 
Kedaji does not say that Govinda ever threw 
stones at him althongb he does not say that 
ho did not. It is noteworthy because Uttam 
Singh (D. w. 9) gives Kedaji as the source 
of his information when he says that Govinda 
used to throw stones, adding that he threw 
a stone at Kedaji in his presence. This 
witness avers that Govinda was mad and 
used to throw stones at people and assault 
passers-by unnecessarily. Ho used at times 
to sit on the roof of his house and throw 
stones or tiles at passers-by and sometimes 
bad to be chained with iron chains. Ho was 
mad in 1919 when the panchayatnama (Ex. 2 
D. C) was executed. The only evidence on tho 
plaintiff respondents' side to rebut the above 
evidence is that of respondent 4. Bhanji, who 
was the principal defendant in tho case and 
very much interested in the result. He says 
that Govinda was not a lunatic or insane 
or of weak intellect. In fact one of the plain- 
tiffs’ own witnesses, Ramchandra (p. w. 3 ), 
has admitted that Govinda was sane at 
times and insane at times. 

When, in addition to this oral evidence 
of Govinda’s insanity, we examine the cir- 
cumstances which have come to light in the 
case, we feel convinced that Govinda’s 
normal state of mind was unsound. Ho was 
a kind of village idiot. Thus wo 6nd that 
before tho mortgage in suit was executed 
Govinda had partitioned his property equally 
with Soni, his brother's daughter. No doubt 
a gift of property by one relation to another 
would not be any indication of unsoundness 
of mind, but it was not a deed of gift that 
was executed but a partition deed, and a 
partition is usually executed only when the 
persons between whom the property is to 
be partitioned have each a claim on that 
property. Soni had no claim to this property 
and hence it is curious, to say the least, that 
Govinda should have found it necessary to 
partition the property with her. Then again 
we find that the partition deed and the 
mortgage in suit were not executed at 
Borgaon, where Govinda ordinarily resided, 
but at Mangrnli where Soni was living with 
Bhanji who was keeping her. Govinda was 
in some way induced to go to Mangruli, and 
while there he was presumably to some 
extent under the influence of Soni and 
Bhanji and we find him executing the ques- 
tioned document whilst there. Then again 
the mortgage purports to have been executed 


for a consideration of Rs. 3000 which is said 
to have been required by Govinda for the 
liquidation of his debts to others and for 
the improvement of his cultivation. There 
is DO evidence whatsoever of anybody having 
been paid off by Govinda or on behalf of 
Govinda out of the mortgage money. Nothing 
could have been easier, if this recital in the 
document were true, than to have examined 
at least one of the creditors paid out of the 
money, and moreover the evidence shows 
that Govinda was not managing his own 
cultivation but either Soni before she went 
to live with Bhanji or Jani or paid agents 
managed it for him. It seems improbable 
therefore that Govinda while staying in 
their village without the help of Jani or 
of any agent should have taken a loan for 
purposes of his cultivation. Thus it has not 
been proved that be required money at the 
time. 

It is true that a show was made of paying 
over tho money before the Sub-Rogistrar, 
but there was nothing to prevent the money 
being taken back as soon as the parties 
came out of tho Sub. Registrar’s office. If 
the Sub. Registrar had Ijeen examined as a 
witness, as ho was in A I R 1932 Rang 24,° 
and bad said that at the time when the 
transactions took place in his presence 
Govinda appeared to bo in a perfectly normal 
state of mind, that would have been some- 
thing, bub tho Sub-Registrar has not been 
examined in this case. Besides this the cir- 
cumstances of the bringing back of Govinda 
by tbo ix)lice, the commencemeot of pro- 
ceedings in lunacy in tho Court of the 
District Judge, the marriage of Jani to 
Govinda in order that ho should have some- 
body to look after him, all point ta the fact 
of Govinda being a man of weak intellect. 
Finally it is admitted that nothing was 
ropaid towards the mortgage debt ; nover- 
tbeloss no action was taken to enforce the 
debt by a suit until the very end of the 
period of limitation, and oven limitation 
was only saved by tbo fact that the civil 
Court vacation was continuing at the time 
when the period of limitation would normal- 
ly have expired. These oiroumstances, taken- 
individually, would of themselves be of little 
value to prove insanity, but, as has beeir' 
pointed out by their Lordships of the Privy; 
Council in IS N li n 68,® they have bo bo 
considered together and their cumulative 
effect ganged. The cumulative effect then 
of all this evidence convinoes us that 

8T(’19)6 aTr 1919 P 0 6: 60 I 0 264: 16 N L 
C8 (P 0), ObuQsbam Das v. Umaporabad. 


1941 


Rambhaoo V. Gubudatal 


Nagpur 255 


insanity was the normal state of Govinda’s 
mind, and therefore the harden was on the 
respondents to prove that the transaction 
in question took place daring a lacid inter, 
val. There is no evidence of this heyond the 
hare statement of Bhanji himself to which 
we have referred. Bhanji entered the wit- 
ness.hos in rebuttal of the defendants’ evi. 
dence. It was sarely his duty to rehut the 
evidence of insanity which had been adduced 
by the defendants. Apart from his own bare 
statement, there is not a particle of evidence 
examined in rebuttal on the question of 
Govinda’s state of mind. 

The only difficulty which we felt in com- 
ing to a conclusion in favour of the appel. 
lant was the fact that the appellant himself 
bad acquired his interest in the mortgaged 
property from Govinda. If Govinda was, as 
we think be was, a lunatic it would appear 
that the appellant's claim to the fields is no 
better than that of the respondents since 
he, like them, has acquired bis interest from 
a lunatic. In their reply to the written 
statement of the defendants the plaintiffs 
actually made this point in para. 13 where 
they say : 

Tbo dclondaots have alao got tbeir titio from this 
Oovloda, subBCqueot to tbe mortgage. The 
defeodants or tbeir traoeferors, ^vbo got tbe pro. 
petty from Oovinda, baviog acquired tbe property 
from tbe very source— Ooviada — caunot cballeoge 
tbe transaction of tbe plaintiffs on the ground that 
Govinda was not competent to transfer. 

But although they took the point they 
do not seem to have pressed it; no issue was 
framed in respect of it. No argument was 
addressed apparently in the Court below on 
these lines since tbe learned Judge has said 
nothing about it in bis judgment, and even 
before us the respondents’ counsel has not 
said anything on this aspect of the case. The 
defendant did not acquire bis interest 
directly from Govinda but from the trans- 
ferees of Govinda, and possibly the respon. 
dents may have felt that the defendant 
would have been able to advance some plea 
which would have had the effect of neutra. 
lising this contention on tbeir part if it had 
been pressed. Since therefore the respon- 
dents have not chosen to press this point on 
their own behalf, we do not consider that wo 
should press it for them. The defendant is 
admittedly in possession of the mortgaged 
fields and mnst remain in possession of them 
unless the plaintiffs can establish a better 
title. For tbo re&soDB which W6 have set out 
we do not consider that they have established 
a better title. The appeal accordingly sue* 


ceeds and the plaintiffs’ suit is dismissed 
with costs in both Courts. 

Q.N./r.k. Appeal allowed. 
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Bamhhaoo Lalji Tote — Plaintiff 

— Appellant 

V. 

Gurudayal Nagolal Khatri — 

Defendant 4 — Despondent. 

Appeal No. 680 of 1938, Decided on 14tb March 
1941, from appellate decree of Addl. Dist. Judge, 
Amraoti, D/- t* 8 rd December 1937. 


(a) Hindu law— Alienation — Legal necessity 
— Necessity and benefit to estate are questions 
of fact— Plea as to necessity and benefit ex- 
pressly waived in trial Court — First Appellate 
Court is justified in refusing it to be raised 
before ft — Nor can it be raised in second appeal. 

It is beyond doubt that an alienee who wishes to 
bind the shares of persons not a patty to bis niort- 
gage has to allege and prove necessity or bonoflt or 
antecedent debt or something of that kind. Whero 
the plea of legal necessity and benefit to the estate 
has been expressly waived in tbe trial Court by 
tbe plaintifi, tbo first Appellate Court is justified 
in refusing it to be raised before it and being a 
question of fact the plea cannot be raised in second 
appeal. [P 250 C 2 ; P 257 C 1] 

(b) Hindu law — Alienation — Joint family 

Necessity depends upon pressure on estate— 
Family Irj affluent circumstances and well In 
position to pay its debts— There can be no 
necessity to alienate to satisfy debt. 


It is well settled that under the Hindu law 
necessity depends upon pressure on the estate. If 
therefore the joint family is in affluent circum- 
stances and can well afiord to pay its debts tbero 
can be no pressure, aud consequently there can bo 
DO necessity for alienating to satisfy tbe debts. 

[P 268 0 1] 

(c) Stamp Act (1899), S. 36— Pronote insuffi- 
ciently stamped admitted in evidence— It is not 
open to parties or to Court to call it in question 
on ground of insufficiency of stamp. 

Where an Insufflciently stamped pronoto has 
been admitted in evidence it is not open to either 
side, and still less to the Court, to call it in ques. 
tlon on the ground of the insufficiency of tho 
stamp. It has to bo treated as if it had been pro- 
perly stamped: 1938NLJ Notes 57, Foil.: (’27) 14 
AIR 1927 Nag 241, lUf. (p 257 0 2] 


(d) Hindu law— Debts _ Father’s antecedent 
— Son is liable — Non-father manager can 
alienate son’s share provided there is legal 
necessity — But father manager can alienate it 
irrespective of necessity. 

Under the Hindu law tbe sons are liable to pay 
their father’s antecedent debts. The non-fathor 
XDanager can alioDate a eon's sharo for this pur- 
pose provided it ie neceBsary to do eo. Whether it 
ie necessary will depend upon tho circumstances of 
tbe family. But tbe father manager stands on a 
higher footing vie a vis his sods and can alienate 
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foe his own aotocedent debts whether it is neces- 
sary or not: {'33) 20 A I R 1933 All 273 (PB), Foil.; 
(•24) 11 AIR 1924 P C 50. Expl. and Bel. on ; 13 
Cal 21 (PC). Bef. (P 258 C 2) 

(e) Pleadings — Waiver — Plea of necessity 
held waived. 

In reply to the express pleas of the defcodants 
the plaintiQ stated that the debt was binding 
Itccauso it was antecedent and that consequently 
the question of legal necessity did not arise : 

Held that there was clear waiver of the question 
of legal nocoseity. (p 257 C 1] 

M. Ti. Bobde and T. P. Nnik — for Appellant. 

Judgment. — The only question with 
which we are concerned in tliis appeal is 
whether defendant i Gurudayal is liable on 
the mortgage in suit. It will bo necessary 
to have the family tree to understand the 
facts. The tree is as follows : 

PANDULAL 


Sbeshlal Kesheolal Narayanlal Nagolal 
(dofcndantl)(dcfond.iat2)(dcfendaDt 3) (d&ad) 

I I I I 

Ramdayal . Sheod.iyal Shrlklsanlal Gurudayal 

(defondant5)(dcfendont6)(defcndant 7){defendaut4). 

The suit is on a mortgage, Ex. r.i dated 
iGth June 1933, executed by the first three 
defendants who are the sons of Pandulal 
shown in the tree. It was executed by 
them personally and was also executed by 
defendant 1 on behalf of defendant i who 
was then and still is a minor, his father 
Nagolal having died previous to this. The 
mortgage was for Rupees 4000. This Rs. 4000 
was due on a promissory note dated 9th 
April 1929 (Ex. I* 3) executed by all the four 
sons of Pandulal. That note in turn was 
executed as a renewal of an earlier note 
Ex. D-10 dated iCth January 1926 which was 
also executed by all the four sons of Pandu- 
lal. Nagolal died after the execution of the 
second promissory note, Ex. p.3, and the 
question is whether defendant 4'8 uncles as 
managers of the family could alienate his 
share in the family property for a debt for 
which the father Nagolal was responsible. 

There are various ways in which the 
share of defendant 4 could be reached in 
circumstances like these. It would bo pos- 
Bible for the plaintiff to allege and prove 
either legal necessity or benefit to the estate, 
or it would perhaps be possible to rely on 
the rule of antecedent debt. So far as the 
questions of legal necessity and benefit to 
the estate are concerned, I do not think we 
can go into them here because they were 
expressly set on one side by the plaintiff in 
the lower Courts and being questions of 
fact cannot be raised in second appeal. It is 


denied in this Court that the matter was 
waived in the Courts below and there is a 
ground of appeal to that effect. But the 
learned Judge of the lower appellate Court 
states that it was expressly waived in the 
first Court. The passage in which he says 
so reads thus : 

Tbo question of legal necessity was expressly 
waived aside by counsel for the plaintiS in the 
original Court and the doctrine of antecedent debt 
relied upon. There was no attempt to make out 
legal necessity, and in these circumstances there is 
no need to ask if it is present. 

It would appear from this passage that 
there was an attempt to raise this question 
in the lower appellate Court but the learned 
Judge brushed it aside on the ground that 
the question had been expressly waived in 
the first Court. Wo have consequently to 
go back to tlie proceedings in that Court 
to see whether this is so. It is beyond doubt 
that an alienee who wishes to bind the 
shares of persons not a party to bis mort- 
gage has to allege and prove necessity or 
benefit or antecedent debt or something of 
that kind. lie has to show why persons 
who have not signed the document are 
nevertheless liable upon it. No attempt was 
made to show this in the plaint. The de- 
fendants however went out of their way to 
state that even if the consideration for tbs 
mortgage was proved, the same was not 
binding upon them because there was nei- 
ther legal necessity nor family benefit, and 
one set of defendants stated in explicit 
terms that tbo family was then in afiluent 
circumstances and was consequently in a 
position to pay off its debts and that there- 
fore even if those debts existed there was 
no necessity to mortgage. 

It is well settled that necessity depends 
upon pressure on the estate. If therefore 
the family is in aflluent circumstances and 
can well afford to pay its debts, it is clear 
that there can be no pressure, and that 
consequently there can be no necessity for 
alienating to satisfy tbo debts. Tbo learned 
counsel who appeared for tbo plaintiff in 
the first Court appears to have realised this 
because be stated in reply to these express 
pleas of the defendants that the debt was 
binding because it was antecedent and that 
consequently the question of legal necessity 
did not arise. The exact plea is as follows : 

The debt foe which the moitgago deed Id suit 
WM exoouted constitutes a valid antocodont debt 
of defendant 4 'b father and therefore the mortgage 
deed Is binding on tbo sbaro of dofondant 4 as well 
as the other minor defendants, irrospoctlvo of the 
question of legal oooosilty or benefit of tbo family 
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In my opinion, this is clear waiver of the 
Iquestion of legal necessity. The position 
which the learned counsel was adopting 
was that an enquiry into the circumstances 
of the family was unnecessary because, even 
conceding that they were in an affluent 
condition the debt is still binding on defen- 
dant 4 because so far as he is concerned it 
is an antecedent debt. The pleadings, or 
what passes for pleadings in this Province, 
then continued. The defendant stated that 
even if the debt was antecedent it had been 
borrowed for an illegal purpose, namely the 
starting of a new business which was not 
an ancestral business of the family. The 
plaintiff denied this and set out what the 
debt had been borrowed for, namely for 
cultivation purposes, and therefore alleged 
that the debt was neither illegal nor im- 
moral and consequently formed a good an- 
tecedent debt. In those circumstances the 
lower Court was justified in declining to 
enter into the questions of necessity and 
benefit. It will be noticed that there was 
no issue about these questions in the first 
Court. It is clear therefore that the matter 
was not tried and it is clear that it was not 
tried because of the attitude which the 
plaintiff adopted. I cannot allow the matter 
to be raised here. 

That leaves outstanding a difficult ques- 
tion of law, namely, whether the father 
alone can alienate for an antecedent debt of 
his or whether a manager can also do so for 
a debt of the father of the person sought to 
be made liable. But before entering into 
that, I will dispose of another point which 
arises in the case, namely whether the 
debt, antecedent or otherwise, was time- 
barred at the date of the mortgage. That 
depends upon whether the promissory note, 
Ex. P.8, constituted a good ground of liabi- 
lity. The finding of tbe lower appellate 
Court is that it did not because it was in- 
sufficiently stamped as a promissory note. 
It bore a stamp of only one anna. 

The learned counsel for the appellant 
argues that even though the stamp was 
insufficient to make this document a good 
promissory note, it was enough to make it 
a good acknowledgment, and he relies on a 
decision in lO n l j 45‘ which states that a 
aocument iDsufficiently etamped as a pro* 
missory note can be used as an acknowledg- 
ment if it bears a one anna stamp. I need 
not decide here whether that case 


was 


: 104 I 0 470 : 10 
L. J 45, Udaram Magnlram v. Laxman Mar- 
wan. , 

Ida N/88 Si 84 


rightly decided because in my opinion the 
matter is settled in another way by a Divi- 
sion Bench of this Court in 1938 NLJNotes 57.^ 
Section 85 of the Stamp Act states that no 
instrument chargeable with duty shall be 
admitted in evidence for any purpose if it is 
not duly stamped, but s. SG states that if in 
spite of this the document is admitted then 
it shall not be called in question at any stage 
of the same suit on the ground that it was 
not duly stamped. Now Ex. P S was admit- 
ted in evidence in the lower Court and con- 
sequently it was not open to either side, and 
still less to the Court, to call it in question 
on the ground of the insufficiency of the 
stamp. It bad to be treated as if it had been 
properly stamped. If it is so treated, then 
clearly tbe debt due at the time of the inort- 
gage was not time. barred. 

Going back now to the point which raises 
tbe only real difficulty in the case, the learn- 
ed counsel for the appellant relies on a deoi- 
sion of their Lordships of the Privy Council 
in 4G ALL 95^ at p. 104 and particularly on 
tbe third proposition enunciated by their 
Lordships on that page. Unfortunately, the 
language used by their Lordships is ambi- 
guous. They have sot out five propositions. 
In the first, they deal with the right of tbe 
managing coparcener of a joint undivided 
estate to alienate or burden the property 
qua manager. In the second, they state “if 
he is the father . . .” In the third they state 
“if he purports to burden the estate by 
mortgage. . . . “ . The question is whether 
tbe word “he" used in the third proposition 
relates to tbe managing coparcener referred 
to in the first or to the father referred to in 
the second. It might refer to either. Unfor- 
tunately also there is not much in the body 
of the judgment which can elucidate the diffi- 
culty and consequently tbe decision does not, 
in my opinion, assist us in the present case. 

Tbe learned Judge of the lower appellate 
Court has relied upon a Full Bench decision 
of tbe Allahabad High Court in 55 ALL 370.* 
The position there was much tbe same as 
here and what tbe learned Judges held was 
that the father alone has the privilege of 
alienating for an antecedent debt and that 
if a manager who is not the father attempts 
to do so, then the alienation is not binding 
on the “son" even though it would have 
been binding on him bad tbe alienation been 
2* (*38) 1938 N L J Notes 67| Nawab l^lobiuddln 
V. Ba]abuz. 

3* (’24) 11 AIR 1924 P 0 60 : 77 I C 689 : 46 All 
95 : 51 1 A 120 (PC), Brij Naraiu v. Mangal Prasad. 
4. (’83) 20 AIR 1933 All 278 : 142 I C 833 : 55 AU 
870:1938 ALJ 123 (FB), Chiranji Lai v.Banke; Lai « 
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made by his father. The learned Judges 
however appeared to have considered that 
the fact that the debt was due by the father 
might make it necessary for the manager to 
alienate so as to bind the son for the simple 
reason that that debt would constitute pres, 
sure on the estate and would therefore be 
for a necessary purpose. They accordingly 
remanded the case to enable the question of 
necessity to be tried. I was asked to do the 
same here but as I have said necessity de. 
pends not only on the existence of a debt 
and of its nature but also on the circum- 
stances of the family. If they were in affluent 
oiroumstauoes and could have paid off the 
debt, clearly there was no necessity to 
mortgage. As that question has been shut 
out the course adopted in the Allahabad case 
cannot be taken and we are therefore left 
with the proposition of law with which the 
learned Judges dealt. As to that the learned 
Judges did not consider the question for 
themselves because they were of opinion 
that the matter was settled by the Privy 
Council in 46 ALL 95.” They took the word 
"he” in the third proposition to refer to the 
father as distinct from a manager who is not 
the father, and there is certainly much to 
be said for that point of view. But as their 
Lordships were not considering this parti- 
cular point in 40 all 95,” and as the other 
construction which is contended for on be- 
half of the appellant in this case is also 
possible, I prefer to examine the question 
independently, especially as it is one of 
considerable importance. 


I do not think anything can be gained by 
going back to the original texts because, 
the Judicial Committee has remarked in 4 ( 
ALL 95* at pp. 101 and 102, the present posi. 
tion has been reached as a result of a long 
course of decisions which, stare decisis, can. 
nob bo unsettled now. The rule is illogical. 
It is destructive of the principle of indepen- 
dent coparcenary rights in the sons, (which 
18 the fundamental right), and so I do not 
think it should be extended further than the 
decisions warrant. At best it is an exception 
grafted on to the fundamental position by 
Judges. As to the authorities, there also I 
do not think any useful purpose will be 
served by scrutinising them at length bo- 
cause the rules they embody have been 
summed up by the Judicial Committee in 18 
cal 21* at p. 25 and have been quoted in 46 
ALL 96* at p. 102 . Lord Hobhouse said in the 
former case : 


5. (*86) 18 Cal 21 : 18 I A 1:4 Sar 602 (P 01 
Nanomi Baboailn v. Modhun Mohun. 


V. BeHARILAL 

Destructive as it may be of the principle of in- 
dependent coparcenary rights in the sona. the 
decisions have, for some time, established the 
principle that the sons cannot eet up their rights 
against their father's alienation for an antecedent 
debt, or against hia creditor's remedies for their 
debts, if not tainted with immorality. 

In the latter case their Lordships remark: 

It is probably bootless to speculate as to how 
these seemingly conflicting principles were allowed 
to develop. On the one hand there is the general 
rule of the Mitakshara law that the manager can- 
not burden the estate for his own purposes 
On the other hand there is the obligation of' the 
son to discharge his father’s debts, based on the 
doctrine of pious duty, but perhaps loflecting a 
remnant . . . from the older laws of llanu under 
which the son had no interest during the father’s 
life-time. 

If this is how the position arose, and 
their Lordships would appear to suggest that 
that is probably the case, then there is a 
wide difference between the father's powers 
and the powers of a manager who is not 
the father. If the former derives his power 
from the residuum left to him from the old 
days when the sons had no right during his 
life-time, then the rule cannot apply to the 
non. father manager because he never had 
such rights. His powers have always been 
limited to alienating for necessity or for 
benefit. In the circumstances I agree with thei 
conclusion reached in 65 ALL 370.* There 
can of course be no doubt that the sons are 
liable to pay their father’s antecedent debts, 
and I think there can be no doubt that the 
non. father manager can alienate a sion’s 
share for this purpose provided it is neces- 
sary to do so. Whether it is necessary will 
depend upon theoircumstancesof the family. 
But the fathor-manager stands on a higher 
footing yis a vis bis sons and he can alienate 
for bis own antecedent debts whether it is 
necessary or not. That appears to be the 
distinction between the two. The decision 
appealed from is therefore correct and the 
appeal is dismissed with costs. 

o.n./r.e. Appeal dismissed. 
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Jamnadass Nagindass — Defendant 

— Applicant 
v. 

Beharilal Bishweshwarlal Zumunwalla 
— Plaintiff — Non^Applicant, 
Civil Rovo. No. 220 of 1940, Decided on 26tb 
November 1940, for revision of order of 8rd Bub. 
Judge, 2nd Olese, Nagpur, D/- 12tb Febroary 1940. 

(a) Civil P. C. (I90S), O. 23, R. 1 ( 2 )— Object 
stated— Words “aufficient ground” in R. 1 (2) 
refer to defect in suit abutting out fair trial on 
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merits and arising out oi bona fide error by 
plaintiff or Court which can be rectified only by 
trial de novo. 

The main objMt of 0. 28, R. 1 (2) is to prevent 
the defeat of justice on technical grounds. The 
words “sufficient grounds" in the aforesaid rule re- 
fer to some defect in the suit, which has the eSect 
of shutting outa fair trial on the merits, and arises 
out of some error made in good faith by the plain- 
tid, or by the Court at the instance of either party 
which can only be edectively set right by a trial 
do novo : 5 N L R 88 and (’17) 4 A I R 1917 Nac 
121, Foil. [P 260 0 1) 

The plaintiQ sued for refund of goods purchased 
by him as the goods were not of the standard 
agreed upon. The defendant denied that the goods 
supplied were not up to the agreed quality and 
counterclaimed the price of the goods sought to be 
recovered by the plaintiff on the ground that plain- 
tiff had not paid the same. The plaintiff however 
subsequently filed so application to withdraw the 
suit with permission to bring a froah suit on the 
ground that he had sold the goods and realised a 
reasonable price. The permission was granted by 
the trial Court : 

Held that by being able to sell the goods which 
the plaintiff bad purchased from the defendant, at 
a satisfactory figure, the plaintiff thereby no longer 
suffered any damage, and his whole cause of action 
had vanished. There was therefore no need to re- 
serve any right to bring a fresh action. [P 2C0 C Ij 

(b) Civil P. C. (1908), O. 8, R. 6 — Suit on 
regular side — Defendant claiming set-off or 
making counterclaim — Plaintiff's claim break- 
ing down by reason of withdrawal or otherwise 
— Defendant can claim decree for set-off in 
sarne Court in same suit— Counterclaim triable 
by Court of Small Causes — Defendant cannot 
agitate it in regular Court in which suit was 
filed. 


In tho caso of a genuine set-off, such as is coi 
Umplatod by 0. 8, R. 0 If tho pUintifi's claii 
breaks down for any reason including a witbdrawi 
the defendant Is entitled to have his set-off cons 
dered by the same Court, and can be given a decr< 
lor a set-off in the same suit, but where his claii 
. ? , » gonttine set-off but a counter-claim whfc 
Is tnable by the Bmall Cause Court, be canno 
agitate It In the regular Court in which the su: 

rfl'AT ‘p*®? = 9 OWN 748 and (’84) 21 AIR 198 
All 548, Bxfl, jp 2Qi Q j 

P* Deo — for Applicaote 
Rf (?. Limeay — for Non-applicant. 

Order.— The plaintiff brought this actio: 
to obtain a refund of the price of certaii 
matenalB which be had purchased from tb 
defendant on the ground that they were no 
standard of quality which wa 
agre€^ upon. He oUimed a refund of Rs. 87 
which he had paid to the defendant. Th( 
latter denied that the materials 6upplie< 
wore not up to the agreed quality, and, oi 

plaintiff had not paic 
878. which was the price of the mater^ 

K Subsequently oi 

the 12th February 1940. when the case wa 

fixed for eyidenco. the plaintiff’s ploade 


made the following statement to the Court, 
which was the Court of the third Subordi- 
Date Judge, second class: 

Plaintiff has sold the films io dispute, and they 
have fetched a reasonable price. He does not there- 
fore wish to prosecute this suit, but reserves his 
right to raiso these points by way of dofoDCG In caso 
the defendane chooses to file a suit against him. 
Under the circumstances permission should be 
granted to him to bring a fresh suit, if necessary. 

Upon this statomsnt the Court passed 
the following order : 

Plaintiff is allowed to withdraw this suit, with 
permission to bring a fresh suit, if necessary. 
He shall pay defendant's full costs. Pleader’s foes 
on the adoiiBsion scale. 

Thereafter, holding that by tho with- 
drawal of the suit the counterclaim bad 
become a separate suit which was triable by 
the Small Cause Court, he returned tho 
written statement as a plaint to be pre- 
sented in the proper Court. The defendant 
has accordingly presented bis claim in the 
Small Cause Court, but that Court. I am 
informed, has postponed registration of the 
suit until this application has been decided, 
as it was doubtful whether it had any right 
to entertain the claim in the circumstances 
in which it came to be presented to it. The 
application raises two questions for deter, 
mination : ( i ) whether the lower Court 
was right in reserving to the plaintiff per- 
mission to bring a fresh action on with- 
drawing this action, and (ii) whether the 
lower Court was right in returning the 
written statement for presentation as a plaint 
to the Small Cause (3ourt. 

(i). On this point the contention of the 
applicant is that, once the plaintiff was 
Mtiaded with his bargain with the defen- 
dant by reason of his having disposed of the 
goods at an adequate price to a third party, 
that was tho end of his suit, and the only 
question remaining to be decided was whe- 
ther he had paid the consideration of Rs. 373 
to the defendant or not. There was no need 
therefore to reserve to the plaintiff a right 
to bring a fresh action and the matter did 
nob fall wit^n the purview of 0. 28 , r. i (2), 
uivil P. C. The order purports to be made 
under 0. 23, R. i (2) (b), which is to the 
following effect ; 

Where the Court is satisfied that there are other 
sufficient grounds for allowing tho plaintiff to in- 
Btftate a fresh suit for tho subject-matter of a suit 
® claim, it may. on such terms as it 
loka ot, graot the plaintiQ ponnission to with« 
draw from such suit or abandon such part of a 
claim with liberty to institute a fresh suit in res. 

p^t of the subject. matter of each suit or such part 
of a claim* ^ 

The non. applicant in support of the lower 
Court 8 order argued that the order is not a 
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jBnal order but ig conditional, the condition 
being that set out in the gtatemont quoted 
at the beginning of this order, that it will 
only operate if it is rendered necessary in 
defence of the defendant’s suit to recover 
Rg. 373 from him. The order does not make 
this clear, but even if it did, I am of the 
opinion that the circumstances are not such 
as to justify the application of 0. 23, R. l (2). 
The circumstances in which that rule comes 
into play have been explained in 5 N L R 88^ 
and AIR 1917 Nag 121^ with which I fully 
concur. In 5 N L R 88^ the learned Addi- 
tional Judicial Commissioner referred to a 
ruling by the Judicial Committee of the 
Privy Council in 13 MIA 160 ^ which was 
given prior to the present Civil Procedure 
Code. Therein, their Lordships prescribed 
the limits within which the power of the 
Court to allow a fresh suit could be used. 
The Courts, according to that ruling, were 
limited to questions of form. The learned 
Additional Judicial Commissioner then 
pointed out that, when the law was codi- 
lied in the Civil Procedure Code, effect was 
given to this pronouncement of their Lord, 
ships by requiring the Court to bo satisfied 
(a) that the suit must fail by reason of some 
formal defect or (b) that there were suffi- 
cient grounds for allowing withdrawal or 
abandonment of a suit or part of a suit with 
liberty to bring a fresh suit. Fie then point- 
ed out that the main object of this rule is 
to prevent the defeat of justice on technical 
grounds, and that the words “sufficient 
grounds” in the rule referred to some defect 
jin the suit, which had the effect of shutting 
,ont a fair trial on the merits, and arose out 
of some error made in good faith by the 
plaintiff, or by the Court at the instance of 
dither party, which could only be effectively 
set right by a trial de novo. In A I R 19I7 
Nag 121* the same view is expressed. 

In the case before me there was no defect 
which shut out a fair trial. What had hap. 
pened^ was that, by being able to sell the 
materials, which the plaintiff had purchased 
from the defendant, at a satisfactory figure, 
he thereby no longer suffered any damage, 
and his whole cause of action had vanished. 
There was therefore no need to reserve any 
right to bring a fresh action. The request 
seems to have been made to the Court 


1. ('09) 5 N L R 80 : 8 I 0 61, SItaram v. Mt. 
Cbhotkal. 

2. (’17) 4 AIR 1917 Nag 121 : 40 I 0 1005, Doma 
▼. Dajaram. 

3;J’69.70) 18 M I a 160 : 8 Beng L R P 0 40 : 12 
WRP048: 28Qth6r 269: 2 Bar 600 (PO). Watson 
V- Collector of Rajeahahye. 


out of excess of caution, the plaintiff being 
afraid that he might not be able to meet 
the direct issue which would arise ou the 
defendant’s claim for Rupees 873, that direct 
issue being whether the plaintiff had or had 
not paid the money, and he hoped to be able 
to avoid payment, if it was found that he 
had not paid, by some of the pleas which 
be had put forward in this case. That is 
not, to my mind, the purpose of 0. 23, R. l (2). 
Consequently the order of the lower Court 
reserving permission to the plaintiff to bring 
a fresh suit is illegal and must be set aside. 
The plaintiff's suit will be withdrawn with- 
out permission to bring a fresh action. 

(ii). This is a very curious point in respect 
of which I am unable to find any parallel. 
On the disappearance of the plaintiff’s claim 
the defendant’s counter. claim is left high 
and dry and is of a kind triable by a Court 
of Small Causes. Is the defendant to take 
back his claim and place it before the Small 
Cause Court or should the matter be con- 
cluded by the Court in which the question 
was first ventilated ? In 5G ALL 912* at p. 920 
Niainat-ullah J. felt some difficulty in holding 
that the defendant's claim to a set. off came 
within the purview of o. 8, R. G. Bonnet J., 
the other member of the Bench, felt no such 
difficulty. The difficulty which Niamat. 
nllah J. felt has been expressed by him in 
the following passage : 

It is clear that dofoodants 1 to 3 iotendod to 
makG a counter-claim against tbo plaintid for 
Rs. 212.12.0 and paid a court-foo of Rs. IG-S-O. 
For ai] practical purposes para. 17 of their written 
Btatomont might well have boon considered to be a 
plaint; and as tbo plaintiO did not den^ that that 
eum was due to the firm Bachu Lai Lalta Prasad, 
a decree in favour of defendants 1 to 8 could have 
been passed bat for tbo difTioulty that tbo defen- 
dants' claim in its nature is one cognizable by the 
Court of Small Causes, and tbo Additional District 
Judge, before whom tbo suit was ponding bad no 
jurisdiction to pass a docroo in a suit cognizable by 
a Court of Small Causes. 

The learned Judge however did not desire 
to differ from the opinion of Bonnet J., since 
ho considered that the latter's view led to 
substantial justice between the parties, and 
for that reason be did not record his dissent 
on the ground mentioned. If that ground of 
dissent is correct, then it decides the point, 
which I am now considering, in favour of 
the non. applicant. 9 0 W N 748® was a case 
of a genuine set-off and not a case of a 
counter-claim, and although the amount 
claimed by the defendant was triable by the 

4. (’84) 21 AIR 1984 All 648 : 150 I 0 488 : 66 All 
012: 1934 A L J 893,6aDsiabar Kunjllal v. LaKa 
Prasad. 

5, (*05) 9 0 W N 748, R. S. Hart 7. A. W. Oroaor- 
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Small CauBe Couit, the High Court allowed 
the matter to be agitated in the regular 
Court as it was a set-off. It seems to me 
that I can arrive at an adequate decision 
by reconciling these two decisions and by 
bolding that in the case of a genuine set-off, 
such as is contemplated by o. 6, R. 6, if the 
plaintiff's claim breaks down for any reason 
including a withdrawal, as in tho present 
case, then the defendant would be entitled 
to have bis set-off considered by the same 
Court, and he could be given a decree for a 
set-off in the same suit, but where bis claim 
is not a genuine set-off but is a counter- 
claim, as it is in the present case, then, if 
that counter-claim lies in the Small Cause 
Court he cannot agitate it in the regular 
Court. The lower Court should really never 
have allowed the defence to be raised be- 
cause it was a counter-claim and not a set- 
off and was not cognizable by it. That being 
so, the Court was right in returning the 
written statement for presentation to the 
proper Court. On this point therefore the 
application fails. The parties, having partly 
succeeded and partly failed, will pay their 
own costs of this application. 

Q.N./b.K. Order accordingly. 


(28) A. I. R. 1941 Nagpur 261 

Vivian Bose J. 

Mohammad Hussain Khan Wajir 
Mohammad Khan — Defendant 1 — 

Applicant 

V. 


Bala Laxman Kunhi, Plaintiff and 
another, Defendant 2 — 

Non. Applicants. 

Civil Rovn. No. 62 of 1940, Decided on 2lBt 
Novombef 1940. from decree of Sub-Judge, 2nd 
ClaBfl, Kolapur, D/- 22nd November 1939. 


(a) Trust— Tripartite agreement among de 
tor and hla two creditors A and li — Agrecme 
providing that A should reduce his claim, th 
debtor should transler his immovable proper 
to li in full satisfaction of B't claim and that 
should pay A'« claim on behalf of debtor— Th 
docs not constitute trust in favour of A. 

It Is CBuntlal in every trust which is not who! 
unilateral that there should be a confidence repost 
SMondly. In every trust tho beneficiary is cloth 
with title to tho property— not Indeed a legal th 
bc^uso that resides in tho trustoo-but an cqu 
able one. Thirdly no trustee can uso trust proper 
for his owii benefit. Ho is bound to hold for t 
benefit of the benoficUry and is liable to accou 
to him for it. fP 262 0 2 ; P 263 0 

Where In accordance with a tripartlteagreemo 
among a debtor and bis two creditors A and B 
IB agreed that A Bhould reduce hia claims that t 
debtor flhould tranefer bis immovable property 


D in (all eatisfactioo ol B's claim and that B 
should pay A oq behalf of the debtor^ there is no 
trust in favour of A. [P 2G8 0 1] 

(b) Civil P. C. (1908), S. 115 — Rule that 
High Court should not exercise its discretionary 
powers in revision when lower Court has done 
substantial justice, when applies stated* 

It is true that High Court ought not to exercise 
its discretionary powers in rovisiou when lower 
Court has done substantial justice. But tho sub- 
stantial justice referred to in such rale relates to 
rights to which a party has a legal us opposed to a 
purely moral claim. The rule applies when owing 
to some technical rule of procedure or to some 
stupid blundering the claim islikolyto fail whereas 
had the proper rule or remedy been applied it 
would have succeeded. It docs not refer to cases 
whore whatever tho plaintiff had done his claim 
could not in any event have succeeded. If a plaio- 
tifl's suit is barred by time on tho date on which 
it is instituted there Is nothing that bo can do to 
remedy tho defect and consequently the rule referred 
to is not attracted. [P 263 0 1, 2] 

li. R. Dandige — for Applicant. 

R* S. Dabir for Non^applicant No. 1. 

Order. — The plaintiff bad a money decree 
for Rs. 201-6-C outstanding against defen- 
dant 2. Defendant l also bad a claim for 
Rs. 1000 against defoDdant 2 . Defendant 2 
went to the Debt Ck)nciliation Board and 
the following agreement was reached. In 
the first place the plaintiff agreed to scale 
down bis demands to Rs. 175 and agreed to 
recover this sum in two instalments. Defen- 
dant 1 for his part agreed to reduce bis claim 
to Rs. COO. It was also agreed that defen- 
dant 2 should transfer to the first a part of 
her immovable property in full satisfaction 
of this Rs. COO. The third term in this 
tripartite agreement is the one which con- 
cerns us bore. It is recorded by the Debt 
Conciliation Board in the following terms 
and is to be found in Ex. r-2 : 

Mobmad Husain (defendant 1) undertakes to 
pay these instalments lor the debtor and to exe- 
cute an agreement to that eCfect in her favour. 

The instalments were fixed at Rs. 75 pay. 
able on I5th March 1935, and Rs. 100 payable 
on 15th March 1936. The first instalment 
appears to have been paid and apparently 
Rs. 25 was paid on the second. At any rate, 
the plaintiff admits that he has received 
Rs. 100 and confines his suit to the balance 
Rs. 75. He has joined both defendants 1 
and 2 to the action but has only asked for 
a decree against defendant i in the first 
instance because under the agreement refer, 
red to above defendant i had agreed to pay 
the debt of defendant 2 and the plaintiff 
bad agreed to look to him. A decree has 
been passed accordingly and defendant 1 
applies in revision. The defence to the action 
is limitation. The agreement referred to 
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above was reached on 8rd January 1985, that 
being the date of the order sheet Ex. p.2, 
in which it was recorded. Under it the 
second kist for which the suit is brought 
was payable on I6th March 1936. The suit 
was not filed till 20th March 1939 and con- 
sequently defendant 1 urges that the claim 
19 beyond time. In the plaint the cause of 
action has been given as I5th March 193G, and 
no explanation has been offered to show 
how the claim is within time. The defence 
of limitation was taken and no attempt was 
made to amend the plaint. In argument 
before mo, the plaintiff relies on the regis- 
tered agreement. Ex. P-i. But defendant l 
was not a party to this. The document is 
between the plaintiff and defendant 2 . Con. 
sequently in so far as the suit is grounded on 
contract, Ex. P.i is no use whatever against 
defendant i. The contract with him is not 
in this document but is the oral agreement 
entered into before the Board the terms of 
which the Chairman has recorded in the 
order sheet Rx. p. 2 . 

But the learned counsel for the plaintiff 
urges that his suit is not founded in con. 
tract but in trust. He argnes that the plain- 
tm 18 a stranger to the consideration and 
so there can be no contract between the 
plaintiff and defendant i. Under the trans. 
action before the Board defendant i received 
property from the second on the under, 
standing that he would do something for 
the benefit of the plaintiff, namely pay him 
the money which defendant 2 owed him. 
ihia the learned counsel states constitutes 
a trust which the plaintiff who is the bene- 
nciary can enforce so long as defendant i 
retains possession of the property, and he 
refers me to Iyer's Law of Contracts, Edn. 3 , 

P* eiB. I am clear that the rule to which 

application hero. The 
plaintiff was not a stranger to the contract 
nor was he a stranger to the consideration. 
Jie was a party to the contract and, as is 
the case in every other composition which 
creditors make with their debtors received 
consideration under it. When the transac. 
tion is carefully analysed, it will be found 
that the consideration, which the plaintiff 
received for his promise to abandon part of 
nis claim and to release defendant 2 pro. 
vid^ the first paid, was the promise of de. 
lendant i likewise to abandon a part of his 
Claim and to pay the plaintiff in place of 
efendant 2 . The whole constituted a valid 
contract between the plaintiff 
defendant 1 and can be enforced by the 
ormer. The oases referred to by Iyer are 


1. h B. 

cases in which the parson suing is not a 
party to the contract at all and in which 
no consideration moves from him. In such 
cases he can only sue if there is a trust 
under^ which he is the beneficiary. It is 
sometimes diflBcult to distinguish a trust 
from a contract because the law of trusts 
and the law of contracts overlap in places 
and becanse, as Maitland points out at p. 54 
of bis book od Equity, it is 

impossible so to define a contract that the defini- 
tion shall not cover at least throe quarters of all 
tno trusts that aro created. 

But various tests serve to separate the 
two. In the first place it is essential in 
every trust which is not wholly unilateral 
that there should be a confidence reposed. 
In a hard business deal though each party 
may trust the other to carry out his part of 
the baigain neither reposes confidence in 
the other in the sense in which the term is 
used in the law of trusts. To put it in another 
way there is always a fiduciary relationship 
between trustee and beneficiary, but none 
between creditor and debtor as such. The 
following examples culled from the Ameri. 
can Law Institutes Volume on Trusts, p. 41 , 
s. 12 under the heading "A debt is not a 
trust” will illustrate the difference, (l) a 
^ ansfora to B a bond to hold in trust for C. 
That creates a trust which gives C an in- 
terest in the bond and entitles him to sue 
should B act to his (c's) detriment. (2) A 
transfers to B a bond, and in consideration 
of the transfer B agrees to pay Rs. 1000 to c. 
There is no trust. C obtains no interest in 
the bond and has no right of action in res- 
pect of it. This latter illustration is almost 
exactly the case hero with the exception 
that in place of the bond immovable pro- 
petty was transferred and instead of c being 
outside this transaction he was a party to 
the consideration. And that brings me to a 
second test; in every trust the beneficiary 
is clothed with title to the property not 
indeed a legal title because that resides in 
the trustee, but an equitable one. He is 
possessed of what in England is called the 
equitable estate. This is to bo gathered from 
Salmond's Jurisprudence, Edn. 7, p. 28 G, from 
which the following passage is quoted by 
Aiyar in his Commentaries on the Indian 
Trusts Aot at p. ic: 

A trait U more than obligatloo to uso ono*i pro« 
porty (or tho booeflt of anothor; it is an obligatioo 
to use it foe tho booefit o( another in whom it ii 
concnrreotlj voated. Tbe beneficiary baa more than 
a mere perionat right agalnat bta truiteo to tho 
porformanca of tho obligations of the trust. Ho la 
faiinsolf an owner of tho trust property. 
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Following this tip we find from B. 66 , 
l^rosbs Act, that 

-where there Is only one benehoiar; and he iscompe* 
tent to contract, or where there are several bene* 
fioiarios and the; areoompetent to contract and all 
of one mind, ho or the; ma; require the trustee to 
transfer the trust property to him or them, or to 
such person as he or the; ma; direct. 

It would be idle to contend in the present 
case that the tripartite agreement which we 
are considering gave the plaintiff.applicant 
any interest in the property transferred and 
still less that it gave him a right to compel 
defendant l to transfer the property to him. 
That brings me to a third test. No trustee 
can use trust property for his own beneht. 
He is bound to hold for the benefit of the 
beneficiary and is liable to account to him 
for it. It can hardly be contended here that, 
so far as the property is concerned, there was 
not a sale out and out to defendant l. It can 
scarcely be pretended that be wag not the 
sole owner of it and that he could not for 
example sell or mortgage it for his own 
benefit. Still another test is this. Lewin in 
his Law of Trusts and Maitland in bis 
Equity both quote a definition of trust 
which is to be found in Coke on Littleton, 
lb is as follows ; 

A coDfidcQoo lepoBdd la some other, not iBsulog 
out of laud, but as a thlug collateral, annexed In 
privity to the estate of the laud, and to the person 
touching the land, for which oestui que trust has 
no remedy but b; subpoena In Chancer;. 

This definition is not wholly accurate as 
Maitland points out and as is also shown by 
the American Law Institute, but it serves 
to bring out a general broad distinction. In 
the ordinary way equity merely supple, 
mentod the law and would not intervene 
where a remedy lay at law. Therefore, if an 
obligation could be effectively enforced con. 
tractually or as a debt by the common law 
Courts equity would not intervene. There 
can be no doubt here that whatever else 
this agreement constituted, it brought into 
existence a valid and binding contract en- 
(orceable as such. That being so. there is no 
trust, It was then argued that even if the 
lower Court is wrong in its law, as the 
defence is a technical one raised to defeat a 
just claim, this Court ought not to exercise 
its discretionary powers in revision in the 
applicant’s favour. The lower Court has 
done substantial justice and so its decision 
should stand. I was referred to a decision 
of Clarke J . in civil Revision No. 862 of 1939 
where be applied this rule following certain 
^Allahabad and Lucknow decisions. I do not 
, doubt the soundness of the rule but it has 
to be applied with care. The substanbial 


justice referred to there relates to rights to 
which a party has a legal as opposed to a 
purely moral claim. The rule applies wheni 
owing to some technical rule of procedure 
or to some stupid blundering the claim is 
likely to fail whereas bad the proper rule or 
remedy been applied, it would have sue. 
ceeded. It does not refer to cases where 
whatever the plaintiff had done bis claim 
could not in any event have succeeded. If a 
plaintiff's suit is barred by time on the date 
on which it is instituted there is nothing 
that he can do to remedy the defect and 
consequently the rule referred to is not 
attracted. 

The application is allowed. The decree of 
the lower Court is set aside and the plain, 
tiff's claim is dismissed against both defen. 
dants with costs here and in the lower 
Court. Counsel’s fee Rs. 10. The reason for 
dismissing the claim against defendant 2 
as well is that under the agreement on 
which the suit is founded defendant 2'b debt 
was completely extinguished. The plaintiff 
for good consideration undertook to release 
defendant 2 from her obligation and agreed to 
look wholly to defendant i. This operated as 
a complete extinguishment of defendant 2'b 
liability. Defendant 1 was not here a mere 
surety who guaranteed performance by de- 
fendant 2. He took upon himself the com. 
plete burden of the debt. Consequently 
there was nothing left over on which the 
plaintiff could proceed against defendant 2. 

d.s./R.K. Application allowed. 


^ (28) A. I. R. 1941 Nagpur 263 

Clarke J. 

Hansraj Hukumchand Agarwal and 
another, Defendants 2 and 3 — 

Applicants 

V. 

Shankarlal Lodhulal and another — 

Non-applicants. 

Civil Revn. Appln. No. 169 of 1939, Decided on 
8tb January 1941, from ordor of First Sub-Judge, 
2nd Class, Gondla, D/. 16th January 1939. 

•Civil P. C. (1908), S. 115 — Arbitration- 
Order superseding award as beyond authority 
is not revisable. 

Order superseding award of arbitrator on the 
ground that the arbitrator bad exceeded bis autho- 
rity is not revisable under B. 115 : Caie law 
reviewed, [P 268 0 1] 

R. L. Ahrkar — for Applicants. 

M. B. Kinkhede — for Non-applioant 1. 

Order. — This application for revision 
is the outcome of a suit for accounts of a 
dissolved partnership. The parties consist of 
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three groups : A the plaintiff, B the defen. 
dants 1 to 8, of ^hom defendant l has died 
since the suit was brought, defendants 2 
and 8 being parties to this revision applica- 
tion, and c defendant 4. Group B were the 
active partners while groups A and c were 
sleeping partners who provided only the 
capital of the partnership business. The suit 
was instituted in August 1935 and procee- 
ded in the ordinary way until a preliminary 
decree was passed in March 1937. The pre- 
liminary decree declared the share of the 
parties, the date of the dissolution of the 
partnership and ordered accounts to be 
taken of the partnership business. A com- 
missioner was appointed to make the ac- 
counts. He worked as commissioner until 
18th January 1930, when the parties all 
agreed to appoint him arbitrator and applied 
to the Court to that effect. The Court ac- 
cordingly acceded to their request and ap- 
pointed the commissioner arbitrator and 
referred to him the following matter to be 
decided : 

What amount each of tho parties has to pay on 
account of his eb.-»rein Josses or what amount each 
of tho parlies has to receive on account of his 
share in the pro8t8 of the partnership business, 
keeping in mind the directions given in the preli- 
minary decree dated 25th March 1937 ? 

The Court also permitted him to make 
USD of the proceedings before him as com. 
missioner. The arbitrator submitted bis 
award on 17th March 1938 by which hedirec- 
ted that group a should receive Rs. 2794 . 4.3 
from group c and Rs. 1399 9-3 from group B. 
The Court gave the requisite time to the 
I^rties to submit their objections, if any, to 
the award. No objections were submitted 
by groups a or B but group 0, that is to say 
defendant 4 , raised certain objections. Now 
it so happened that, apart from partnership 
dealings, there had also been private deal, 
logs between the parties. Certain payments 
made by group B to groups A and C were 
appropriated towards the private dealings, 
while other payments were appropriated 
towards the partnership dealings. The arbi- 
trator therefore considered it impossible to 
make a just and equitable settlement of 
acTOunts as regards the partnership dealings 
unless he knew whether the payments ap. 
propriated towards the private dealings had 
been properly appropriated. He therefore 
looked into the private accounts of groups 
A and 0 and on 6nding therein that certain 
Items bad not been properly appropriated 
“O debit^ them to the partnership account, 
thereby increasing the amount which defen.' 
aant 4 had to pay to the plaintiff. The 
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objection therefore which defendant 4 raised 
before tho lower Court was against the 
deduction of some of these items. He alle. 
ged that the arbitrator by going into these 
private accounts, when his instructions wore 
to look into tho partnership accounts only, 
had exceeded his powers under the order 
of reference and had thereby been guilty of 
misconduct, and therefore the award was 
invalid and should be superseded. The lower 
Court has agreed with these observations of 
defendant 4 and has superseded the award. 
Against that order both groups A and B 
have made separate revision applications. 
This order, besides dealing with tho appli. 
cation of group B — defendants 2 and 8 — will 
also dispose of the plaintiff’s application, 
Civil Revision No. 170 of 1939. According to 
the applicants in both applications the 
Court had no jurisdiction to supersede the 
award of the arbitrator on such grounds 
since the arbitrator had not exceeded his 
authority but was required to look into the 
private account of the parties, otherwise he 
could not have come to a just and proper 
Coding as to the state of the partnership 
accounts. Defendant 4 supports the order of 
the lower Court on the merits and also con- 
tends that tho order is not revisable under 
s. 116, Civil P. C. The first question there- 
fore which requires to be considered is 
whether the order superseding the award 
is open to revision or not. 

One of tho grounds put forward is that 
it is not revisable because it is appealable. 

It is said that the award was an agreed 
settlement between tho parties and falls 
under 0 . 23, R. 3, Civil Procedure Code, and 
is therefore appealable under 0.43, R. l(m). 
Whatever may be the views of the other 
High Courts on this question, the view of 
this Court is settled by the Full Bench 
decision in I L n (1939) Nag 250‘ which holds 
that an award in arbitration cannot bo re. 
corded as an adjustment by compromise 
under o. 23, R. 8 . It is true that that was a 
case of arbitration without the permission 
of the Court, but if that is tho law in a case 
of arbitration without the permission of the 
C^urt, it is the law a fortiori in an arbitra- 
tion with the permission of the Court. Hence 
the revisability of the lower Court’s order 
is not taken away by its being appealable 
since it is not appealable. 

It is however contended much more 
strenuously that the order is not revisable 
bocanse it is not a ‘ease’ within the mean- 

1. (’89) ’26 AIR lOS'g Nag lSe ; 183 ro'l28 : ILR 
(1980) Nag 260 (FB), Ramdayal v- Sboodaysl. 
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ing of that ^ord in S. 115, Civil P. G. Beliance 
io Bupport of this cootention is placed on 
26 Bom 651,^ 30 Cal 897,^ 47 Bom 721,* 47 ALL 
121,^ 47 ALL 916,° 68 ALL 1006,’ AIR 1982 
Bom 232° and 14 Lah 716.® For holding that 
the order is revisable the applicants rely on 
(1891) A C *81,’° 48 ALL 805,” 46 ALL 686,*" 
A I B 1928 Lah 650,’° AIR 1929 Lah 869,’* 
48 ALL 239,’° 61 ALL 1010,’° 67 ALL 459,” 67 
ALL 678,’° I L R (1936) Nag 44.’° 16 Pat 742,’° 
I L R (1937) ALL 817” and AIR 1940 Oudh 
405.*’ (1891) A c 3l’° is of course relied on 
only because of the legal principles there 
disclosed. It obviously has no bearing on 
the interpretation of S. 115, Civil P. C. There 


2. (’02) 26 Bom 651 : 4 Bom L R 267, Damodar 
V. Ragbuoath. 

3. (’08) 80 Cal 897 : 7 OWN 645 (FB), Kali 
Cbarao v. Barat Chunder. 

4. ('23) 10 AIR 1923 Bom 402 : 73 I C 4G4 : 47 
Bom 721 : 26 Bom L R 443, Cbimanbhai v. 
Kesbavlal, 

5. (’26) 12 AIR 1925 All 458 : 86 I C 602 : 47 All 
121, Bbah Muhammad Fakburddin v. Rahi. 
mullah Sbab. 

6. (’26) 12 AIR 1926 All 666 : 89 I C 178 : 47 All 
916 : 28 A L J 666, Rudra Prasad v. Mathura 
Prasad. 

7. ('82} 19 AIR 1982 All 462 : 186 I 0 568 : 63 All 
1006 : 1931 A L J 842, Bisal Siogb v. Faqira 

SlDgb. 

8. (’82) 19 AIR 1932 Bom 282 ; 188 I 0 216 : 84 
Bom L R 876, Nasamanji v. Jamsbadji. 

9. ('88) 20 AIR 1988 Lab 692 : 148 1 0 809 : 14 
Lab 716: 84 P LR 661, Ram Barup v.Mobau Lai. 

10. (1891) 1891 A 0 81, Adams v. Great North of 
Bcotland Bail nay Co. 

11. (’21) 6 AIR 1921 All 16 ; 60 I 0 867 : 43 All 
806 : 19 A L J 88, Ksobaiya Lai v. JagauDatb 
Porsad, 

12. (’24) 11 AIR 1924 All 788 : 82 I C 16 
666 : 22 A L J 676, Gobind Blngb v. 

Nath Bingh. 

13. (’28) 16 AIR 1028 Lab 660 : 110 I 0 688 
Noba Ram v. Kbota Ram. 

14. (‘29) 10 AIR 1929 Lah 869 : 111 I C 145 
Hatbhajan Blngb t. Kalu Mai. 

15. (’26) 18 AIR 1926 All 238 : 91 I C 980 : 48 A1 
289 : 24 A L J 286, Qopal Das v. Baij Nath. 

16. (’20) 16 AIR 1929 All 743 ; 122 1 0 685 : 61 
All 1010 : 1929 ALJ 918, Bbola Nath v. Ragbu- 
natb Dai. 

17. (’86) 22 AIR 1938 All 868 : 163 I 0 65 : 67 Ai: 
469 : 1984 A L J 989, Buramal Ramnath t, 
Kapilman Mislr. 

18. (’85) 22 AIR 1935 P 0 186 : 167 I 0 894 : 67 
All 078 : 62 I A 267 (P 0). Atma Ram v. Boni 
PraEaa. 

Nag 197 : 166 1 0 656: 
44. TuUiram v. Jhanaklal. 

l>®r 281 ; 176 I 0 468 : IG 

Pat 742 : 19 P L T 649, Batish Chandra v . P. N. 
Dai Sc Co. 

21, ('87) 24 AIR 1987 All 06 : 167 I 0 99 : I L B 
Bibi y. Amina Bibl. 

22. (’40) 27 AIR 1940 Oudh 405 : 189 I 0 844 • 
10 Luck 79 : 1940 OWN 670. Pbool Chand v, 
Moot Oband. 


: 46 Ai: 
Bhirgi 


the parties entered into a contract under 
which disputes between them were to be 
referred to arbitration. The disputes arose 
wore referred to the arbitrator who made 
an award. The appellants before their Lord, 
ships contended that the award was ultra 
vires and corrupt. One of their complaints 
was that the arbitrator had exceeded bis 
instructions. The lower Court set aside the 
award. Their Lordships held that the arbi* 
trator bad not exceeded his jurisdiction and 
that the award could not bo attacked. At 

p. 46, Lord Watson observed : 

I think 1 stale the law correctly wbcu 1 say 
that it will lo a good ground of reduction at the 
instance of either party, if ho is able to show in- 
dependently of the Regulation cither that tho 
arbiter has exceeded what are called in Scotland 
the fines cemtpromissi, or that in tho course of tho 
arbitration he has disregarded any one of the 
express conditions contained in the contract of 
submission, or anyone of those important condi- 
tions which the law implies in every submission 
. . . And BO in those cases where an act innocently 
committed by the arbiter amounts to misconduct 
which in the opinion of the Court, would naturally 
imply that justice bad not been done between tho 
parties, the award must be sot aside. 

These observations, so far as they go, are 
against the applicants who have cited this 
case, but it actually does not serve as any 
guide to the interpretation of S. 115, Civil 
r. G., which is the section that I am required 
to interpret. In 1901 their Lordships of the 
Privy Council had before them the case in 
29 Cal 167*° at a time when the present Civil 
Procedure Code was not in force but tho 
Code of 1882 was in force. Their Lordships 
observed at p. 188 that 

the time has long gone by since the Courts of this 
country showed any disposition to sit as a Court 
of appeal on awards in respect of matters of fact 
or in respect of matters of law, 

and they referred to (i89i) A c 81. ’° In that 
case the Court had pronounced a decree in 
accordance with the award of the arbitra- 
tors which appeared on its face to be a fair 
and reasonable settlement of the matters in 
dispute. Their Lordships agreed with the 
finding of the Chief Court of the Punjab 
that no appeal lay from the decree and ob- 
served that : 

In the case of an award revision would be more 
objectionable than an appeal. If an application in 
revision were admissible in a case like tho prosout 
the finality of any award would beopentoquestion. 

Their Lordships then went on to criticise 
the action of the Chief Court in interfering 
with the decree which tho lower Court had 
pronounced in accordance with the award, 

23. (’02) 29 Cal 167 : 29 T A 51 : 0 0 W N 226 : 
6 Bar 164 (P 0), Gbulam Khan v. Muba mmad 
Hasson. 



266 Nagpur Hansraj v. Shankarlal (Clarke J.) A. I. R. 


observing that even if the arbitrators had 
erred in law or in fact the award was not 
thereby vitiated, and therefore the Snbor. 
dinate Judge by pronounoing a decree in 
accordance with it had not exceeded his 
jurisdiotioD, and therefore the Chief Court 
had no jurisdiction to interfere with the 
decree under the section of the old Code 
corresponding to S. 116 of the present Civil 
P.C. Thus, their Lordships there held that 
the High Court had no jurisdiction under 
S. 115 to interfere in revision with a decree 
passed by the lower Court in accordance 
with an award of arbitrators even if the 
arbitrators were wrong in deciding any 
points of law or fact. 

The question before me is whether the 
High Court can interfere in revision with 
an order of the lower Court which super, 
sedes an award of the arbitrators by bolding 
that the arbitrators had exceeded their juris* 
diction. 29 Cal 1G7^ is not therefore a direct 
authority on this point, although the ob- 
servations of their Lordships which I have 
quoted would be equally applicable to either 
case. 


26 Bom 651* held that, where an award 
on a reference to arbitration in the course 
of a suit is superseded on the ground of the 
arbitrator’s misconduct, the order supersed- 
ing the award is not subject to revision. It 
is an interlocutory order and may be a 
ground of appeal against the decree passed 
in the suit. The Court has there followed a 
Full Bench ruling of the Allahabad High 
Court reported in 5 ALL 293** to the same 
effect. If the arbitrator in the present case 
has exceeded his jurisdiction that would 
amount to misconduct on his part and there- 
fore if 6 ALL 293** and 26 Bom 65i* are good 
law, no revision would lie in the case before 
me. 80 Cal 897* is a Full Bench decision of 
the Calcutta High Court to the same effect. 
48 ALL 806'* supports the applicants that 
the High Court can interfere in revision. 


The facts of that case were most exceptional 

because the lower Court had superseded th( 

award of the arbitrators on a totally inade. 

qnate ground. As the learned Judges say 

the decision of the Subordinate Judge wai 

clearly indefensible. The ground upon wbicl; 

he had interfered was no ground at all foi 

questioning either the arbitration proceed 

logs or the award. The High Court helc 

accordingly that in the circumstances thi 

lower Court had no jurisdiction to revere* 

t he order o f reference, which it had in sub 

2*. CSS) 8 All 298 t 1888 A W N 89 (PB), OhatU 
Singh y. Lekhrai Blngh. 


stance done, and in superseding the order it 
had acted with material irregularity and so 
its order was liable to revision. The learned 
Judges are also careful to point out that 
their decision is not to be taken as de. 
parting in any way from the principle of 
inviolability which attaches to decisions, 
either upholding or rejecting objections under 
Para. 16 of Sch. 2 , Civil P. C., when they are 
in fact decisions upon real objections of in. 
validity to the arbitration proceedings and 
award. In the case before me the objections 
are real objections to the invalidity of the 
award and so 43 ALL 805** is distinguishable. 

47 Bom 721* follows 26 Bom 551* and is 
against the applicants. In 46 ALL 686,** the 
lower Court had pronounced a decree in 
accordance with the award and had refused 
to sot it aside. The High Court observed 
that there are only two ways of getting rid 
of an award, one by getting it set aside 
under paras. 15 and 16 of sch. 2 or by a re. 
vision application, where the lower Court 
had committed a material irregularity in 
the course of the proceedings before him to 
decide whether or not the award was objec- 
tiooable. In the present case the lower 
Court has not committed any such material 
irregularity in the proceedings before it. 

The learned Judge bad jurisdiction to decide 
whether the arbitrator had been guilty of 
misconduct or not and he has held that he 
was. Even therefore if the lower Court is 
wrong in so holding, the error has not been 
brought about by any material irregularity 
in the proceedings and therefore even ac. 
cording to the Allahabad decision no revi- 
sion would lie. 

47 ALL 121* and 47 ALL 916* both support 
the non. applicant that no revision lies. 4S 
ALL 239** also supports the non. applicant 
because it holds that although a revision 
may lie in certain circumstances it does not 
lie whore, as here, objections are raised as 
to the proceedings before the arbitrator 
and they are the subject of a decision by 
the trial Court. In such a case it cannot be 
said that there has been any irregularity 
committed by the Court in the exercise of 
its jurisdiction. AIR 192 h Lah 660** is a j 
case where the Court accepted the award ' 
and not one in which it set it aside. Mora* 
over, it is a single Judge decision and only 
one Punjab case not officially reported was 
cited by the learned Judge in support of the 
proposition that no revision lay. AIR 1929 
Lab 869** was a ease in which the same 
Judge held that as the error was in the 
Court referring the case to arbitration with* 
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out a properly constituted agreement to case it holds that a revision does not lie 


refer, all the arbitration proceedings in such 
reference were invalid. That case can, there* 
fore, be easily distinguished, and moreover, 
it has been overruled by the Lahore High 
Court in 14 Lab 715^ which I shall discuss 
below. 51 ALL lOio'^ is a case in which the 
arbitration proceedings were superseded be- 
fore the delivery of the award by the arbi- 
trators. It is, therefore, no guide. 58 ALL 
lOOG^ supports the non-applicant and follows 
47 ALL 121,® 47 ALL 91G® and 6 ALL 293."* 
One of the learned Judges who decided 53 
ALL lOOG^ was a party to the decision in 
51 ALL 1010.*® He tri^ to distinguish the 
two cases but felt some difficulty in doing 
so. Nevertheless, in view of the direct ap- 
plication of three cases just referred to 
— 5 ALL 293,-* 47 ALL 121® and 47 ALL 916® — 
be held that no revision lay against an order 
superseding an award. So, if the case of a 
supersession before award cannot be dis- 
tinguished from a supersession after award, 
then the authority of 61 ALL 1010*® is con- 
siderably shaken by 68 ALL 1006.^ 

AIR 1932 Bom 232® takes the same view 
as the earlier decision in 26 Bom 551- which 
supports the non-applicant. 14 Lab 715® 
holds that no revision lies where the Court 
refused to supersede an award. The learned 
Judges observed that there is no difTorence 
between a case in which an award is set 
aside and where the Court refused to set it 
aside; both are interlocutory orders, and in 
neither case has the suit concluded and in 
both cases further action is necessary. 57 
ALL 469*^ relates to the amendment of a 
plaint and not to arbitration proceedings. 
The remarks of the learned Judge there are 
obiter as far as arbitration cases are con- 
cernod. There it is said : 

I am o{ opinion that an intorlocutory order 
which terminates a proceeding started by an appli- 
cation should bo considered to be the ‘‘decision” of 
a “caso” within tho meaning of 8. 115, provided 
such proceeding is so far distinct from tho suit Itself 
that it can be separated from it as a collateral 

matter I would, therefore, consider each 

caso on its own merits and find whether the rule 
accepted in the later Full Bench cases isapplicable 
to it. In my opinion the Court should err in 
doubtful cases on the side of entertaining a rovi- 
Sion ra^thcr than refusing to do so, if it is found 
that tho eubordinaio Court exercised a jurisdiction 
not possessed by it or failed to exercise its jurisdic- 
tloD, or acted illegally orwlth material Irregularity 
in the exercise of it. 

In I L R (1937) ALL 817** a Full Bench 
distinguishes between cases in which the 
error is in the proceedings before the arbi- 
trator and those in which it is in the pro. 
ceedings before the Court. In the former 


while in the latter revision lies. This case 
crystallises the hnal view of the Allahabad 
High Court on this vexed question. At p. 323 
the learned Chief Justice observes : 

It seoma to mo that there is a clear distinction 
betsveen the proceedings before an arbitrator and 
the proceedings in the Court itself, whether before 
the reference Is made to the arbitrator or after the 
receipt of his award. So far as the proceedings 
before the arbitrator are concerned, they can bo 
taken exception to by way of objcctious to the 
award when it is delivered and the trial Court has 
exclusive authority to consider such objectionsand 
todisposeof them finally. Whether it decides thorn 
in favour of the objector or against him, the matter 
cannot be reopened in tho appellate or rovisional 
Court because at the very most the trial Court has 
erred on a point of law in deciding the objection 
in the way it has done. But so far as the proceed- 
ings before the Court itself are coucorned, that 
Court cannot be made the sole judge of the pro* 
priety of its own proceedings. It should not have 
the final word on the question whether it has 
acted without jurisdiction or with illeguiity or 
material irregularity in the exercise of such juris* 
diotion. In such a caso therefore, even ii the pro- 
ceedings have terminated in a decree in terms of 
an award aud even though no appeal lies from 
such a decree, it is open to the High Court to in- 
terfere in revision and set aside the orders which 
have been passed by the Court itself, provided they 
are vitiated either by want of jurisdiction or illega- 
lity or irregularity in tho exorcise of jurisdiction, 

At p. 327 ha observes : 

When the reference itself is challenged on the 
ground of its initial invalidity the attack is direct- 
ed not against tho award itself but against the 
procedure adopted by the Court in its exercise of 
jurisdiction. There is ample authority in this Court 
in support of the view that tho rovisional powers 
exist. 

Id the caso before me the error, if error 
there bo, is one od tho part of tho arbitra- 
tor, the only error of the Court, if there is 
an error, being on a point of law in decid- 
ing tho objection in the way it has done. 
This ruling also supports the non-applicant. 
In A I R 1940 Oudb 405^* the facts were very 
peculiar. There wore two awards. After the 
arbitrator had given an award the Court 
remitted it for reconsideration on a ground 
which the High Court considered improper 
and the arbitrator then gave a modified 
award. The High Court held that the Court 
in remitting the award to the arbitrator 
had exceeded its jurisdiction and therefore 
it interfered. Tho case thus falls within 
the second class of cases referred to in l L R 
(1937) ALL 317*^ above and is therefore dis- 
tinguishable from the case before mo. In 
1C Pat 742*^ tho point was raised as to whe- 
tber the High C^urt bad jurisdiction under 
S. 115, Civil P. C., to interfere with tho 
order of a Subordinate Judge ordering an 
award of arbitrators to be filed, but the 
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Court did not discuss the qu^tiou because 
the case could be decided od an entirely 
different ground and accordingly the case 
vj&s decided on a different ground. Finally 
I have been referred to I L R (1986) Nag 44’® 
09 being a case in which Pollock J. had 
interfered in revision with an order super- 
seding an arbitration award. That however 
was a case in which the trial Court accept, 
ed the award and on appeal the District 
Judge came to the conclusion that the 
arbitrators had exceeded their jurisdiction 
and set aside the award. It was not the 
order of the trial Court which was being 
revised but the order of the District Judge. 
Although Pollock J. has at some length 
gone into the merits and into the case law 
on the subject of superseding awards, with 
all respect, I am of opinion that that case 
could have been decided on the simple 
ground that whereas para. 16 ( 2 ) of sch. 2 
bars an appeal except on certain grounds 
which did not exist in that case, the District 
Judge bad proceeded to hear and decide an 
appeal and in appeal bad sot aside the lower 
Court's order. Therefore the District J udge’s 
order was clearly without jurisdiction and 
the High Court must intorforo. 

Accordingly on a review of the above 
authorities it appears to me to be clear that 
there is a marked preponderance of judicial 
opinion in favour of the view that no re. 
vision lies. That being so, it is not neces. 
sary to go into the merits of those applica- 
tions. They are both dismissed with costs. 
Counsel’s fee ns. 50. I allow only one set of 
counsel's fees. 

K.S./B.K. Applications dismissed. 
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Kuleshwarprasad Narsingprasad Agar. 

wal and another — Plaintiffs 

Applicants 

V. 

Dwarkanath Beniram Shukla and others 

— Defendants — f^on.applicants. 

Civil Rovn. Appln. No. 93 of 1940. Deciaed on 
10th Fobraary 1941, to revise order o! Sub-Judeo 
First Claee, Raipur, D/- 20tb December 1939, 


(a) C. P. and Berar Relief of Indeblednesi 
Act (14 of 1939), Ss. 20 and 23— Ss. 20 and 2: 
totally bar jurisdiction of civil Court in respec 
oi any matter pending before Debt Relief Cour 
“Notice under S. 6 (3) of Act issued Clvi 

Sm-w proceedInga—No revision Ilea t< 

«lgh Court from aiay order. 


The 0. P. and Borat Debt Roliof Act provides a 
complete code of appeal for any person aggrieved 
by an order of the Debt Relief Court. 83 . 20 and 23 
bar the jurisdiction of the civil Court in respect of 
any matter pending before the Debt Relief Court, 
Consequently it is not open to a patty to avoid the 
aforesaid provisions by applying for revision to the 
High Court against the civil Court’s order staying 
the proceedings before it in obedience to the notice 
issued by the Debt Relief Court under 8 . 6 ( 8 ) of 
the Act : (’40) 27 A I R 1940 P C 105, Rel. on\ 
1940 N L J 562, Expl. ; (*37) 24 A I R 1937 Nag 
259 and (’33) 25 A 1 R 1938 Nag 373, Disting. 

(P 260 02; P 269 01; P 270 0 1,2] 

(b) C. P. and Berar Relief of Indebtedness 
Act (14 of 1939), S. 6 (3) — Mortgage Preli- 

minary decree passed against mortgagor and his 
transferees — Pending application ior final decree 
transferees applying to Debt Relief Court — . 
Mortgage being one and indivisible, proceedings 
for final decree must be stayed for both mort- 
gagor and transferees or ior none. 

Where preliminary mortgage decree is passed 
against the mortgagor and bis transferees and 
pending the application for making the decree 
final the transferees alone apply to the Debt Relief 
Conrt, the mortgage being oue and indivisible, the 
proceedings for final decree must bo stayed under 
8 . 6 (3) for both the mortgagor and the transferees 
or for none. [P 271 0 1) 

J . Sen, A. V. Khare <ind IF. B, PendharA'Or— - 

for Applicants. 

B. G. Ran — for Non-applicants 4 to 7. 

Order. — The applicanlie obtained a pre- 
liminary decree for foreclosure of a mortgage 
against the seven non-applicants on 28 th 
August 1936. The first three non. applicants 
are the sons of the mortgagor while the last 
four non-applicants are subsequent trans- 
ferees of a part of the mortgaged property. 
During the pendency of proceedings to make 
the preliminary decree absolute the last 
four non-applicants made a joint application 
to the Debt Relief Court under S. 6 (l). 
Central Provinces and Berar Relief of In- 
debtedness Act (l4 of 1939), praying for the 
determination of this debt which they owed 
to the applicants. Thereupon the Debtj 
Relief Court under s. 6 (3) of the Act, aftori 
admitting the application, issued a noticej 
to the civil Court, which in obedience 
thereto stayed the proceedings for making 
the foreclosure decree absolute. Against this 
order staying the proceedings the applicants 
have come in revision. 

The main contention on the part of the 
applicants is that the Debt Relief Court had 
DO jurisdiction to entertain the application 
of non-applicants 4 to 7 einoe they wore 
not persons entitled to prosont such an 
application and therefore the civil Court 
should have refused to stay proceedings and 
that even if the Court was right in staying 
proceedings os far as those non-applicants 
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were concerned who applied to the Debt 
Relief Court, it could not stay them in 
respect of the first three non-applioants 
who had made no such application. On 
behalf of the applicants, Mr. Sen advanced 
several arguments to show that the Debt 
Relief Court bad no jurisdiction to entertain 
the application under 8. 6. In the first place, 
it is said that they are not debtors because 
the mortgage being by conditional sale the 
mortgagors were under no personal liability 
to pay the mortgage money, much less 
were the subsequent transferees under any 
such obligation. Secondly, non-applioants 
1 to 7 were not debtors because they had 
not incurred any debt to the mortgagee ; 
all that they had done was to purchase part 
of the mortgaged property. So far from 
owing money and being unable to pay their 
debts they bad been able to find ready 
money to purchase this property. Thirdly 
a joint application to the Debt Relief Court 
by transferees who had taken separate 
transfers was not tenable under the Central 
Provinces and Berar Relief of Indebtedness 
Act, and fourthly that under 8. 4 (j) of the 
Act this transaction did not come under the 
Act at all. 

In my view, it is not necessary to go into 
these questions here. The proper forum for 
agitating them is the Debt Relief Court 
before which the present applicants will be 
necessary parties. I agree with the non- 
applioants that a revision application on 
the part of the applicants in the present 
circumstances is untenable. The terms of 
SB. 20 and 28, Central Provinces and Berar 
Relief of Indebtedness Act, are very clear 
and bar the jurisdiction of the civil Court. 
I have been referred to certain rulings of 
this Court under the old Debt Conciliation 
Act in which it was held that a revision 
application could be entertained in certain 
circumstances, but the provisions of the 
Belief of Indebtedness Act are not by any 
means the same as those of the Debt Con- 
ciliation Act and rulings therefore which 
were given under the old Act do not neces- 
sarily apply to the Relief of Indebtedness 
Act. Such rulings are : A I R 1988 Nag 378,^ 
1940 N L J 662* and I L R (1938) Nag 489.* AIR 
1988 Nag 878^ was a case in which a Debt 
Conciliation Board had discharged a decree, 
bolder s debt in consequence of bis default 

1. (’88) 26 AIR 1988 N»g 878: 182 1 0 81, Tlkaram 

T. Gaopat. 

2. (’40) 1940 N L J 562, Benlratn v. RamkrUhna. 

3. (‘S?) 24 AIR 1937 Nag 269 : 170 I 0 905 : ILR 

(1988) Nag 489, Sblvdin v. Ramratao. 


in submitting a statement when the debtor 
had no right to present any petition to the 
Board not being an agriculturist. Niyogi J. 
held that in such cases the civil Court had 
power to enquire into the question whether 
a special tribunal created for a specific pur. 
pose had acted within the limits of the 
enactment which created it. Apart from 
the question of the difi'erent wording of the 
two Acts, that was a case in which a Board 
had passed a final order, and, unless the 
civil Court could intervene in a case where 
the Board flagrantly exceeded its powers, 
the aggrieved party would have been left 
without any remedy. In the case before me 
the special tribunal has still to decide who- 
ther the non-applicants are entitled to put 
in motion the powers allowed to such tribu- 
nals by the Aot, and furthermore a right of 
appeal to the District Court is provided if 
the decision of the Board goes against the 
applicants. 1940 N L J 5G2,* which is a deci- 
sion to which I was myself a party, was a 
case in which the application to the Board 
was made before the addition of S.7.A to 
the Debt Conciliation Act and we observed 
at page 504 : 

After the peseiag of 8. 7-A in respect of appUca- 
tlooe made after 8. 7-A was passed the civil Court 
cannot go into the question of jurisdiction but as 
regards applications pending when 8. 7-A was 
passed it can. 

That ruling is therefore authority for 
holding that oven under the old Debt Con- 
ciliation Act after the passing of S.7.A the 
civil Court could not have entertained a 
question of jurisdiction. ILR (1938) Nag 489* 
was a case in which the facts were some- 
what similar to A I R 1938 Nag 873.^ The 
decision is based on s. 16 , Debt Conciliation 
Act, which as I shall presently point out, is 
materially difi'erent from the similar provi- 
sions in the Relief of Indebtedness Act. 
There, this Court found some difficulty in 
understanding what was meant by a suit in 
respect of “ any matter pending before a 
Board” such as is envisaged by 8. IG (a) (i), 
Debt Conciliation Act. That decision was 
also based on the Act as it stood before 
B. 7-A was inserted in it and in the last 
sentence of the ruling the Court observed 
that their decision would not apply if S. 7-A 
bad been in force. Accordingly, it remains 
to examine S.7.A and s. IC, Debt Concilia, 
tion Act and compare them with ss. 20 and 
28, Central Provinces and Berar Relief of 
Indebtedness Aot. Before the passing of 
8. 7. A the only section which governed the 
jnrisdiotion of the civil Court was 8. 10 
which provided that : 
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No civil Court shall enlertaiD— 


(a) anysultinrcapectof— (i) any matter pondinc 
bdioro ft Boftrd, or (ii) tho validity ofaoy proceduro 
or the legality of any agreement made nnder this 
Act, or (iii) the recovery of any debt recorded as 
wholly or partly payable under an agreement re- 
gistered under sub-s. (2) of S. 12 from any person 
who, as a debtor, was party to such agreement, 
whether such agreement is subsisting or not. or 
(iv) the recovery of any debt which has bean 
deemed to have been duly discharged under sub- 
8. (2) of S. 8, except a debt which is revived under 
the proviso to that sub-section; 

(b) any application to execute a decree, the exe- 
cution of which is suspended under sub s, (3) of 
Section 15. 

That is to say tho jurisdiction of fcho civil 
Court was barred in respect of suits of four 
different kinds and in respect of applica. 
tioDs for execution of a decree suspended 
under S. 15 (3), and as was pointed out in 
I L R (1938) Nag 489,^ it was difficult to 
understand what was meant by suits of the 
first two kinds. After tho enactment of 
S. 7-A the jnrisdiction of the Board was not 
allowed to be questioned in any civil Court. 
Now, under the new Act, the matter is 
governed by Ss. 20 and 23. Section 20 lays 
down that any person aggrieved by an order 
of a Debt Relief Court may apply to tho 
District Court for revision of the order on 
the grounds: (a) that it was contrary to law, 

(b) that the Debt Relief Court had exceeded 

its jurisdictioD, and (c) as to the fairness of 
instalments fixed by the Court, and the 
section then goes on to provide that, subject 
to such orders as tho District Court may 
pass thereon, such order shall be final and 
no application for revision shall lie against 
such order. 

Section 23 provides that subject to the 
provisions of Section 20 the jurisdiction of 
the civil Courts shall be barred in respect 
of (a) any matter pending before a Debt 
Relief Court” and certain other matters 
with which I am not at present concerned, 
leading these two sections together, it is 
diffi^lt to understand how the jurisdiction 
of the civil Court could have been more 
jeffeotively barred. Comparing 8.28 with the 

i 1 j Conciliation Act, whereas the 

old Act barred a civil suit in respect of a 
matter pending before a Board, the present 
Act bars the jurisdiction of the civil Court 
m respect of any matter pending before a 
Debt Relief Court. Tho new section is there, 
loro very much wider than the old and the 
diffiouUy which this Court felt in under, 
standing the meaning of 8 . 16 (a) (i) and (ii) 
oi the old Act could not have been felt in 
rwpect of 8.28 (a) of the present Act. In 


A.I.B. 

I L R (1940) Mad 599,* their Lordships of the 

Judicial Committee were considering some- 
what similar provisions in the Sea Customs 
Act (8 of 1878), At p. 614 they obscryc • 

It is settled law that tho exclusion of the iarls- 

diction of the civil Courts is not to be readily in- 

exclusion must either bo 
explicitly expressed or clearly Implied. It is also 
settled that oven if jurisdiction is so excluded, the 
civil Courts have jurisdiction to examine into 
cases whore the provisions of tho Act have not 
been complied with, or the statntory tribunal has 
not wted ID conformity with the fundamental 
priociples of judicial procedure. 

Thoy thsn point out that tho provisions 
of the Act which thoy wore considoring 
provided a precise and self-contained code 
of appeal in regard to obligations created 
by the statute and they add : 

It IS dimcult to conceive what further ohalleogo 
of tho order was intended to be excluded other 
than a challenge In tho civil Courts; 

and they held therefore that the jurisdiction 

of the civil Courts was excluded. At p. 616 

they went on to observe : 

determination of this question must rest on 

the ^rms of tho particular statute which is under 

consideration, and decisions on other statutory 

provisions are not of material assistance, except In 

fo far as genera! principles of construction are laid 
down. 

Applying these general principles to the 
proviaioDs of tho Relief of Indebtedness Act 
I find that the terms are expressed even 
more strongly than in the Sea Customs Act 
80 as to bar the jurisdiction of the civil 
Court. Tho Sea Customs Act has no provi- 
sion similar to s. 20 , Relief of Indebtedness 
Act, which after providing a right of appli- 
cation to a superior tribunal for revision of 
an order of the (3ourt specifically bars an 
application for revision against the order of 
the superior Court. Accepting therefore the 
principles laid down by their Lordships of 
the Privy Council it is clear that the pre- 
sent Act provides a complete code of appeal 
for any person aggrieved by an order of the 
Debt Relief Court and it is impossible for 
the present applicants to avoid that prooe- 
dure by applying for revision against the 
order of the civil Court which has acted in 
obedience to directions received from the 
I^bt Relief Court for which there is provi-| 
sion made in the Act. Tho correct procedure 
therefore for the applicants was to raise the 
questions that they have raised before me 
before the Debt Relief Court and, if that 
Court came to a conclusion adverse to them, 
to apply, under 8. 20 of the District Court for 

4. {’40) 27 A I R 1040 P 0 105 : 188 I 0 231 : 67 
lA 292 : 1 L B (1940) Mad 609; I L R (1940) Kac 
P 0 194 (P 0), Becretary of Slate v. Mask fk 
Oo. 
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redress of their grievance. They cannot 
omit that procedure and agitate the ques- 
tions in the High Court in the guise of an 
application for revision of the civil Court’s 
order; •which is merely carrying out the 
directions of the Debt Relief Court to stay 
the proceedings. 

As regards the contention of the appli- 
cants that even if the proceedings have to 
be stayed against those non-applicants who 
applied to the Debt Relief Court they should 
continue at any rate against the non-appli- 
cants who did not so apply. I need only 
point out, as was said before mo by Mr. Sen 
on behalf of the applicants, that under 
88. 60 and 67, T. P. Act, a mortgage is one 
and indivisible, and it would not be feasible 
therefore and would lead to impossible 
situations if such a course as is suggested 
were to be adopted. The mortgage being one 
and indivisible the proceedings for making 
the decree final must be stayed for all the 
non-applicants or for none. Accordingly the 
application fails and is dismissed with costs. 
I allow Rs. 20 os counsel's fee. 
q.n./r.k. Application dismissed. 
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Gopal Madhorao Deshpande — 

Defendant — Applicant 

V. 


(c) Promissory note — Interest —Promissory 
note mentioning rate of interest —Party cannot 
lead evidence to prove that rate of interest was 
different — Nor can he be given different interest 
by way of damages. 

Where a promissory noto is silent as to interest 
evidence is not admissible to prove a contem- 
porary oral agreement to pay a certain rate of 
interest under s, 92. If that is the case where the 
document is silent as to the rate of interest, a 
fortiori evidence is not admissible in a case where 
the document mentions a rate of interest to prove 
that the rate was diQerent from that mentioned in 
the document. Nor does the question of awarding 
interest by way of damages arise in such a case : 
(■20) 7 AIR 1920 Nag 131, Bel. on. (P 273 0 1] 

IF. B. Pendharkar — for Applicant. 

A. L. Halwe — for Non-appHcont. 

Order. — The noD-applicant.plaiDtiff 
brought this action io tbe Small Cause 
Court, Jalgaon, on a promissory note exe- 
outed in bis favour by tbe applicant-defen- 
dant on 27th May 1936 for Rs. 2CC. Ho has 
added to tbe principal sum of Rs. 266, Rs. 72 
by way of interest and has, therefore, sued 
for a total sum of Rs. 336. Tbe first con. 
tention raised by the applicant before me 
is one which be did not raise in the lower 
Court, namely as to tbe jurisdiction of the 
Small Cause Court to entertain this suit. 
He contends that the suit falls under Art. 18 
of the schedule to the Small Cause Courts 
Act and is therefore excepted from the 
cognizance of a Small Cause Court. Article 
18 excepts from tbe cognizance of such a 
Court 


Achut Sadasheo Deshpande — 

Plaintiff — Uon.appUcant. 

Civil Revn. Appln. No. Ill of 1940, Docided on 
22od January 1941, for rovleioo of decree of Bub- 
Judge, Second Claaa, Jalgaon, D/- 16th December 
1989. 


(a) Provincial Small Cause Courts Act (1887), 
Art. 13 — Suit on promissory note executed for 
dues io respect of Interest in hereditary oiflce 
is not barred by Art. 13. 


Where the suit is a suit on a promissory note 
executed lor dues payable to the plaiotiO by rea- 
son of his interest In the hereditary office It is not 
barred by Art. 18 because tbe suit la not to recover 
the dues but to recover money on a negotiable 
loBtrumoat : 39 Oal 461 (PC) and 86 All 668, 
Ditixng.-, (’28) 10 A I R 1938 All 420. Btl. on. 

[P 272 0 1) 

(b) Civil P, C. (1908),' S. 11 — Consent decree 
— Picas settled by consent — Sarne pleas are 
res judicata in subaequent suit by successor- 
in-interest. 


A party is estopped from raising the pleas whlc! 
were raised in the former suit by his predecessoi 
in-interest and which were uttled by consent; I’8S 
20 AIR 1989 Pat 226, Btpl., and Ditting,', (1861 
L R 1 H L So 117; (1896) 1 Ch D 87; 18 MIA 49 
(PC) and 86 Bom 288, JUl. on; ('26) 18 AIR 192 
Oal 673, iBxpI., and Bel. on. [p 373 0 1 


a suit to enforce payment of the allowance or fees 
respectively called malikans and hakk or of cosses 
or other dues when tbe cesses or duos are payable 
to a person by reason of bis interest in immovable 
property or In an hereditary offico or in a shrine 
or other religious institution. 

The promissory note (Bx. P-l) recites that 
the executor has to pay to tbe executee 
Rs. 266 ”on account of rusum of Deshpande. 
ship for the two years 1934-35 and 1985-96 
at Rs. 133 per annum." Therefore, according 
to the applicant, this is a suit of tbe kind 
referred to in Art. 13. The non-applicant, 
plaintiff contends that whatever may be 
tbe origin of tbe consideration for tbe pro. 
missory note, the suit is a suit on a promis. 
sory note and is not a suit to recover dues 
payable to tbe plaintiff by reason of bis 
interest in a hereditary office. Tbe ques. 
tioD, therefore, which I have to decide is 
whether 1 can go behind tbe promissory 
note and consider what was the nature of 
tbe consideration for it. In support of his 
argument that the Goort can go behind 
the negotiable instrument itself and look 
into the nature of tbe consideration there. 
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for the applicant reliee on 29 Cal 46l* and 
36 ALL 558.* The former is a Privy Conn- 
oil case in which a suit had been brought 
on two promissory notes and it was urged 
that the consideration for these promissory 
notes was illegal, the transactions being 
the outcome of gambling transactions. Their 
Lordships found that the transactions were 
gambling transactions and void under s. 30 , 
Contract Act, and they therefore dismissed 
the suit on those promissory notes. The lat- 
ter case also was one of promissory notes be- 
ing given for gambling transactions. The case 
was decided on the first proviso to s. 92 , Evi- 
dence Act, but s. 92 has no application to the 
facts of the case before me. Those cases are 
therefore easily distinguishable. I agree with 
the learned counsel for the non. applicant that 
in the circumstances of this case it is not 
barred by Article 13 because the suit is not 
to recover the dues but to recover money 
on a negotiable instrument. The case is 
similar to A I R 1923 ALL 420* in that it is a 
suit to recover a sum due under a contract 
entered into between the parties and is there- 
fore of a small cause nature. 

The next question is whether an earlier 
decision in Civil Suit No. 28 of 1882 between 
the predecessors of the present parties op. 
erates as res judicata in the present suit. 
This point arises in the following manner. 
The plaintiff’s predecessor brought the said 
action in 1882 to recover 7 years' arrears of 
the same dues, amounting to Rs, 973 odd, 
from the prerlecessor of the defendant. The 
suit was compromised by the defendant 
paying Rs. 93i to the plaintiff" in that case. 
The lower Court has held that that decision 


tiff’s father died during the pendency of 
that suit and his heirs refused to join as 
plaintiffs. Consequently, they were joined 
as pro forma defendants. A decree followed 
with which Hanuman Bux was dissatisfied 
and appealed. Tn the appellate Court he 
compromised the dispute with the other 
contending parties. The plaintiff however 
was no party to that compromise. When 
therefore the plaintiff brought a subsequent 
suit challenging the validity of the compro. 
misG, the Court held that, as he had nob 
been a party to the compromise, ho was nob 
bound by it. In that case the plaintiff was 
not the successor-in-interest of one of the 
parties who had agreed to the compromise, 
as are the parties to the case before me. 
That case therefore has no application to 
the question now raised. 

In (1807) L R 1 H L sc 117® the House of 
Lords entertained no doubt that a compro. 
mise decree would be as much binding on 
tbo actoal parties to it and their privies in 
interest as if a judgment had been arrived 
at after the case had been fought out. In 
(1895) 1 ch D 87* the Official Beceiver who 
was the successor. in. interest of the South 
American & Mexican Co. was not allowed to 
reagitato a question which had been settled 
by a consent decree. In 13 M I A 497^ it was 
hold by tbo Privy Council that when a state 
of facts is accepted as the basis of a com. 
promise whereby a suit pending decision is 
amicably adjusted and when the compro- 
mise is not vitiated by fraud, those who 
were parties to it and their privies should 
not afterwards bo hoard to say for the pur- 
pose of reviving the controversy that the real 


operates as res judicata as to the liability o 
the defendant to pay the said dues to thi 
plaintiff. On behalf of the applicant it ii 
contended that a consent decree cannot op 
perate as res judicata against anyone excopi 
the parties who actually consented to tbi 
decree, and reliance is placed on A i R 193 ; 
Pat 225,* but that case is not to tbo point ai 
all; in that case the plaintiff’s father hac 
brought a suit along with certain other per. 
sons against one Hanuman Bux and othen 
to recover poss ession of a village. The plain- 

1. {'02) 29 Cal 461 : 28 I A 289 : 6 0 W N 714 ■ f 
Bar 101 (PCI, Ko»g Yeo Lon, 4 ^ , Lc,„i« 
Nanjee, * 

\ : 21 I 0 878 : 11 A L J 664 

Bftlgoblod Bb&ggu Mai. 

3. (*28) 10 AIR 1928 AH 420 : 78 I 0 217 : 9] 
A L J 812, Colloeior ol Bulandibabr y. 

ban3p« 

1®89 Pat 226 : 179 I 0 884 t 2C 
Pl/r 846, Hankl Kaoak Baton v. SnndanaoQda. 


state of things was otherwise. The same 
view was expressed in SO Bom 283.® In AIR 
1026 Cal G72® it is true that a Division Bench 
of the High Court expressed the view that 
a consent decree did not come within the 
rule of res judicata but it held that a con- 
sent decree raised an estoppel ns much as a 
decree passed in iovitum and it bold that 
the consent decree which was before it was 
binding as between the consenting parties 

5. (1867) L B 1 H L 8o 117; Jonkina v. Bobortson. 

6. (1895) I Cb D 37 : 64 L J Ch 189 : 12 B 1 : 
71 L T 694 : 43 W R 181, In ro Booth American 
& Mexican Oo. 

7. (-70) 18 M I A 407 : 6 Beng L R 202 : 14 W B 
88 : 2 Bother 866 : 2 «ar 601 (P 0). Sri Oaja- 
pathi Radhlka Fatto Maba Dot! Qani Sri 
Qajapatbi Uarl Krlabna Dovi Oaru. 

8. (’12) 86 Bom 288 : 12 I 0 686 : 18 Bom L R 
960, Bbalahanlut Nanabbai v. Morarjl Kcsbavlt 
•k Oo. 

9. ('26) 18 A I R 1026 Cat 672 : 04 1 0 844 : 48 
0 L J 116, Blradaa v. BIrendra. 
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and their successors in interest. That case 
therefore also supports the contention of 
non-applicant. The law on the subject can 
be said to he sufllciently clear that the ap. 
plicant-defendant is estopped from raising 
the pleas which were raised in the former 
suit by bis predecessor in interest and which 
were settled by consent. This plea which 
the applicant has sought to raise in this 
suit is that the plaintiff is not entitled to 
the emoluments of bis office as mobarir. It 
is because he raised this contention that he 
went on to plead that the promissory note 
in suit was without consideration. It follows 
therefore from the hnding of the point of 
res judicata that the promissory note must 
be held to have been executed for considera- 
tion and to be valid. 

The only other point made by the appli- 
cant in this case is as to the amount of in- 
terest to which the plaintiff is entitled. The 
promissory note (ex. p. l) expressly pro- 
vides for interest at the rate of one per cent, 
per annum. The lower Court has held that 
the rate there mentioned was a mistake, 
’'per annum" being mentioned by mistake 
for "per mensem" and it held that there 
was an agreement to pay interest at one per 
cent, per month and that even if there was 
no agreement the plaintiff is entitled to in- 
terest by way of damages at the rate of ten 
per cent, per annum which he has charged 
in his statement of claim and this is the rate 
which has been allowed. In 16 N L R GS'*’ it 
was hold that where a promissory note is 
silent as to interest, evidence is not admis- 
sible to prove a contemporary oral agree- 
ment to pay a certain rate of interest under 
8. 02 , Evidence Act. If that is the case where 
the document is silent as to the rate of in. 
terest a fortiori evidence is not admissible 
in a case where the document mentions a 
rate of interest to prove that the rate was 
different from that mentioned in the docu- 
moot. Section 79, Negotiable Instruments 
Act, provides that where interest at a speci- 
Bed rate is expressly made payable on a pro- 
missory note interest should be calculated 
at the rate specified. No question of award- 
ing interest by way of damages therefore 
arose. Accordingly, the revision application 
fails except on the point of interest. The de- 
oree will be modified so as to allow the plain, 
tiff interest at one per cent, per annum 
instead of ton per cent. Costs throughout 
will be proportionate. Counsel’s foe Rs. 16. 

N.K./U.K. App lication dismissed. 

a.* ® 1920 Nag 181 : 66 X 0 249 ; 16 

N L R 68, Pentsja v. Keahco rso. 
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District Council, Wardha through Dr. 
H. M. Hasan — Defendant t— 

Applicant 


V. 


Anna Daulatrao Kunbi — Plaintiff 

— Non. Applicant. 

Civil Rovn. No. 394 of 1940» Decided on 16tb 
December 1940, to revise decree of the Sub-Judge, 
Second Class, Arvi, D/- Srd May 1940. 


(a) Provmcial Small Cause Courts Act (1887), 
S, 25 — Lower Court's order doing substantial 
justice — High Court will not intcriere in 
revision. 

Where the lower Court's order baa done 6Ub> 
staotial justice the High Court will not interfere 
in revision under 8. 26 : 13 Ail 277 (F B); ('29) 
16 A I R 1929 Nag 70; ('36) 23 A I R 1936 Oudb 
247; (*S8) 25 AIR 1938 Bom 223 and ('39) 26 AIR 
1939 Oudh 141, TUI. on. [P 274 0 2] 


(b) C. P. Local SeH-Governmenl Act (4 of 
1920), S. 75 — Contract in breach of S. 75 is 
iltegaK 

Where the Legislature says that the broach of 
one of its provisions shall be deemed to bo an 
oSoDce under the Penal Code then that provision 
of law must be intended to protect the public and 
the breach Is therefore impliedly prohibited and 
therefore illega). CoDSoqucntly a contract in breach 
of the provisions of 8. 75 is illegal : 24 Bom 622; 
26 Mad 156 and ('27) 14 AIR 1927 Lab 833, 
Ditting. (P 276 0 2J 

(c) C. P. Local Self-Government Act (4 of 
1920), S. 75 — Construction — ^^ord "respec* 
tively" should be read after words ''with that 
Council, Board or Committee" — Member of 
Committee interested in contract with District 
Council — No oflence is committed. 

Section 75 should be read as though the word 
"respectively" were inserted after the words "with 
that Council, Board or Committee" in that section. 
Therefore S. 75 does not necessarily mean that if a 
member, ofQcer or servant of a committee Is inter- 
ested in a contract with the District Council ha 
shall be deemed to have committed an ofTonco. 

[P 276 C 2; P 276 C 1] 

(d) C. P. Local Self-Government Act (4 of 
1920), S. 73 — S. 73 does not apply to actions 
based on breach of contract — District Council 
taking premises on lease for placing school 
therein — Suit by lessor for arrears of rent ~ 
S. 73 does not apply — Limitation for suit is 
governed by ordinary law. 

Section 73 does not apply to actions based upon 
contracts entered into by the District Council. 

[P 276 0 1) 

The District Council obtained a lease of certain 
premises for the purpose of placingascbooi tbcrolo. 
In the suit by the lessor for the recovery of arrears 
ol rent : 

Held that although the placing of a school in the 
lessor's promises was an act by the Counoil done 
under the Act but the suit being for the Council's 
failure to pay rent agreed upon by it with the lessor 
B. 73 did not apply and therefore notice under 
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S. 73 (1) was not uoces&arv and the limitation for 
the suit was governed not by S. 73 (2) but by tho 
ordinary law of limitation which provided three 
years : {'SO) 17 A I R 1930 Nag 179, Foil.; 2 Mad 
124, Ltxpl.: (*33) 20 AIR 1933 BomlC4, Approved. 

[P 276 C 1] 

(e) Pleadings — Amendment — Suit by plain- 
till lor arrears of rent of house leased — Defen- 
dant pleading lease to be void— Plaintiff seeking 
to base his claim under S. 65. Contract Act, by 
amending plaint — Amendment held did not 
introduce new case and could be allowed. 

Where in his suit for recovery of rent of tho 
house leased by him, the plaintifl applies to amend 
his plaint as soon as ho knows of the defendant'e 
plea that the agreemont of lease is void and to base 
his claim under 8. 66 the plaintifl isentilled totho 
amendment inasmuch as it does not introduce a 
new case : (’38) 25 A I R 1938 Nag 389, Disfino - 
(*28) 15 A I R 1928 Nag 27, Hcl. on. (P 27G 0 2] 

(I) Civil P. C. (1908), O. 6, R. 17 — Amend- 
ment allowed subject to costs— Party accepting 
costs cannot challenge amendment unless he 
expressly reserved such right. 

Where an amendment is allowed subject to tho 
payment of costa to tho other party, tho party re. 
coiving the costs cannot challenge tho aniondmcnt 
subsequently unless he has ctipressly reserved bis 
right to do so while accepting the costs : ('341 21 
AIR 1934 Nag 163, Foil. [p 277 C 1] 

(g) Contract Act (1872), S. 65 — Agreement 
void ab initio — S. 65 applies. 

An agreement discovered to be void under S. 65 
isone discovered to bo not enforccatilo by law, and, 
on the language of the section, includes an agree* 
mentthat was void in thatsonsofrom itsinccplion, 
as distinct from a contract that Incomes void • 
(-22) 9 A I H 1922 P C 403, Foil.: CnscZl reltd 

(P 277 C 2] 

(h) Interest — Court cannot allow interest 
merely because money due is withheld. 

A Court has no power to award interest nicrclv 
because money duo is withheld and tho plalntid 
was unnecessarily delayed : ('29} 16 AIR 1929 Nac 
170, i-’uff. ;('34) 21 AIK 1934 Nug 78; (’33) 20 AIK 
1933 Pat 196 and (’30) 17 A I R 1930 Mad 727. 
AppTGi'ed. 277 C 2] 


A. I. a 


(i) Contract Act (1872), S. 65 —Suit lor com- 

pcnsalion Jor use and occupation oi house 

Interest prior to suit cannot be allowed. 

In the case oi suit under 8. 65 for com poo station 
for UM and occupation of a houRo, ioteroet prior to 

1 1 D cannot bo allowed : fSS) 25 

AIR 1988 P C 07, on. [p 278 C 1) 

S. J?. Mangrulkar and G. D. Dhide 

— for Applicant. 

n. R. Rao and 5. K. Wankhede 

— for Non-applicant. 

Order. — Daulatrao, the father of the 
plaintiff, was a member of the school com. 
mittee at a place called Khadki in the 
Wardba District. The school there was 
housed in a building which belonged to 
Daulatrao aod now belongs to the plaintiff. 
This building was leased to the District 
Council, Wardba, by Daulatrao at a rent of 
«B. 4 per month. The rent was duly paid by 


the District Council up to Slst August I 93 ,y 
but thereafter they stopped paying rent by 
reason apparently of an objection taken by 
the auditors when auditing their accounts. 
Accordingly the plaintiff has brought this 
action on loth August 1939 to recover rent 
at Rs. 4 per month from Ist September 1936 
to 3ist July 1939. Alternatively in case it be 
held that the lease was illegal or void, he 
claimed compensation for the use and occu- 
patioD of the house by the District Council 
lor the period in suit. The Small Cause 
Couit has held that the lease was void 
under S.75, Local Self-Government Act, but 
the plaintiff has succeeded on the alterna. 
tive claim by virtue of s.r.5, Contract Act. 
The District Council has applied for revi- 
sion of this decree which includes interest 
and notice charges. 

Tho District Council has challenged this 
decree before me on several grounds. First 
it is said that the absence of a notice under 
S. 73 ( 1 ), Local Self-Government Act. is fatal 
to tho suit. Secondly it is said that the suit 
is barred by limitation under S.73 (2) of the 
Act. not having been brought within six 
months of tho accrual of the cause of ac- 
tion. Thirdly it is said that as the suit on 
the lease has been bold to be void under 
S.75, as being opposed to public policy, the 
suit must fail on tho alternative claim for 
compensation for use and occupation. Fin- 
ally it is said that no interest or notice 
charges should have been allowed against 
the applicant council. The non-ajipljcant- 
plaintiff, on tho other band, coutends that 
tho fjnding that the contract is void under 
S.75 of the Act is wrong. These then are 
the points wliioh I am required to consider. 

I niay say at the outset that even if the 
application could not bo dismissed on the 
merits it could be dismissed ou the groundl 
that the lower Court’s order has done siib.l 
stantial justice and, where such is the case,' 
the High Court will not interfere in revi-^ 
sion under Sec. 25, Small Cause Courts Act.i 
It is only just and equitable that if bhe^ 
District Council has had the use of the 
plaintiff’s house they should pay for it at a 
reasonable rate, apd it is not suggested that 
the rate which has boon allowed by tho 
Court is unreasonable: 13 ALL 277,* AIR 1929 
Nag 70,* A 1 R 1036 Oudh 247,* A I R 1938 

1. (’91) 18 AH 277 : 1891 A W N 81 (FB), Muham- 
mad Dakar v. Babal Singh. 

2. (*29) IG AIR 1920 Nag 70:114 I 0 288, Villago 
Sanitation Panobayat 8. R. I>eabmukb. 

3« (*8G) 28 AIR 198G Oudh 247 : 161 I O S80 : 1936 
Own 380, C. P. CUrko v. Agba Aziz Khan. 
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Bom 22.T* and 14 Luck 588.^ 

I shall next take up the question whe- 
ther the suit on the contract is void under 
S.76, Local Self-Government Act. On be- 
half of the non applicant-plaintiff Mr. Rao 
has argued that s. 76 does not say that a 
contract made in contravention of the sec- 
tion shall be void but it only says that if a 
member, officer or servant of any Council, 
etc., is interested in a contract made with 
that body he shall be deemed to have com- 
mitted an offence under s. IGS, Penal Code. 
It is said that this language does not at- 
tract the provisions of S.28, Contract Act. 
I have been referred to Anson’s Principles 
of the English Law of Contract, I8th Edn., 
p. 211 , where a distinction is drawn between 
statutes which declare a contract to be ille- 
gal and void and those which imjiose a pe- 
nalty on the parties without declaring it to 
bo illegal or void. It is stated that this is 
one of the latter class since the Legislature 
has merely imixised a penalty on one of the 
parties to the contract. 1 have also been re- 
ferred to 24 Bom C22,'‘ 26 Mad 156^ and 6 
Lah 310.“ 

After the passage which I have referred 
to from p. 211 of Anson the learned author 
goes on to explain that in those instances 
where the Legislature imposes a penalty on 
the parties to a contract without declaring 
the contract to be illegal or void, the effect 
depends on the construction of a particular 
statute, and if there is any doubt as to its 
intention it is material to ask whether the 
object of the Act in imposing the penalty is 
merely to protect the revenue or whether 
it is to protect the general public or some 
class of the general public, since in the lat- 
ter case it is probable that the act for the 
doing of which the penalty is imposed is 
impliedly prohibited by the statute and 
therefore illegal. The cases cited by Mr. Rao 
are all cases in which the object of the Act 
is obviously to protect the revenue and 
therefore it can be said that the parties can 
make such a contract provided they pay for 
it. Thus in 24 Bom 622® the statute concern- 
ed was the Tolls Act (Bombay Act, 3 of 1875 ) 
S.lOof which prohibits the sub letting of 


4. ('38) 26 AIR 1938 Bom 228 : 174 I C 1004 : 4' 

* Co.,Ltd. V. Waman Hemrai 

5. ( 89) 28 A I R 1989 Oodh 141 : 180 I C 16 • 1 
Luck 688 : 1989 OWN 203, Zaman Khan v 
Ram Aire. 

6. (1900) 24 ^m 622 ; 2 Bom L R 488, Bhlkac 
bbal V. Hiralal Ramdlo. 

7. (’08) 20 Mad 186. Abdulla v. Mammod. 

8. (*27) 14 A I R 1927 Lah 888 ; 100 I C 846 ; 
Lab 810 : 28 P L R 161, Abdullah v. Allah Dla 


the lease from Government to collect tolls 
without the previous permission of the Col- 
lector and authorizes tho Collector to im- 
pose a fine for breach of any of the conditions 
of the lease. 2C Mad 160^ was a similar case 
under S. 10, Canals and Public Ferries Act 
(2 of 1890 (Madras)). 8 Lah 3io“ was a case 
in which an Indian State prohibited the 
person, who took a contract from the State 
to cut and remove bamboos from its jun- 
gles, from having partners. The Court said 
at page 814 : 

There is nothing to indicate that tho agreomout 
in question nas forbidden by law. All that can be 
said of the conditiou is that it wjib imposed for 
administrative purposes. The Stato might have 
refused to recoguise the partuors under tbo agree- 
ment, but none of them was competent to wriggJo 
out of it on that ground. 

None of these were cases in which tlie 
statute said that a breach of its conditions 
shall be deemed to be an offonce under the 
Penal Code, as is the case hero. It is quite 
clear that if the Legislature says that tho 
breach of one of its provisions sliall be' 
deemed to be an offence under tlie Penal! 
Code, then that provision of law must be 
intended to protect the public and the 
breach is therefore impliedly prohibited and 
therefore illegal. This contention therefore 
of the non-applicant has no force. At the 
same time, while s. 7.'> makes a contract, 
which is a clear breach of its provisions, 
illegal and void, it is by no means clear 
that the present contract is a breach of the 
provisions of that section. The wording of 
the section is ; 

If any momber, ofCc^r, orservaut ofany Council, 
Board or Committee cBtablisbed under thiR Act is 
directly or indirectly interested in any contract 
made with that Council, Board or Committee, he 
shall bo deemed to have committed an offence 
under 6. 166, Penal Code. 

It is true that the word “respectively" 
does not appear after the words "with that 
Council, Board or Committee, “but theordi. 
nary sense of the language would appear to 
be the same as if the word “respectively” 
had been inserted. Thus, it seems to be the 
intention of tbo Legislature that if a mem- 
her, officer or servant of the District Council 
is interested i n a contract made with the Dis- 
trict Council, ho shall be deemed to have 
committed an offence, and similarly, if a 
member, officer or servant of a Local Board 
is interested in a contract with the Local 
Board, he shall be deemed to have commit, 
ted an offence, and if a member, officer or 
servant of a committee is interested in a 
contract made with that committee, ho 
shall be deemed to have committed an 
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offence. It does not necessarily mean that 
if a member, officer or servant of a com. 
mibtee is interested in a contract with the 
District Council be shall be deemed to have 
committed an offence. That is what has 
been done here. It is for this reason that I 
am not at all sure that there has been a 
breach of the provisions of S. 75. At the 
same time as the word "respectively,” which 
would have made this position clear, has 
not been inserted, it may have been the 
intention of the Legislature to prohibit all 
contracts, without the leave of the Govern, 
ment, made between any of the bodies 
mentioned and the members, officers or 
servants of any of them. For this reason I 
do not propose to interfere with the finding 
of the lower Court ns to the contract being 
void under S. 75. I shall deal next with 
8 . 7.S of the .\cb. That section provides : 

73 (1) — No suit shall bo instituted against any 
Council, Hoard or Committoo established undortbis 
Act or against any member, ofiiccr or servant 
thereof, or any person acting under tbo direction 
of any such Council, Roard, Committee, officer or 
servant, for anything done or purportingtol>o done 
under this Act or any rule or bje-Iaw ro.ado under 
it, until the expiration of two months next after 
notice in writing, stating the cause of action, the 
name and the place ofaboilo of tbo intending plain- 
tin, and the relief which ho claims, has been, in 
the c-aae of a Council. Board or Committee delivered 
or loft at >ts ofTico, and in tbo case of any member, 
offif'cr. servant or person as aforesaid, delivered to 
him or left at bis oiTice or usual place of abode. 

(2) Kvory such suit, unless it is a suit for the 
recovery of immovalde property, or for a declara* 
tion of title thereto, shall be dismissed, unless it is 
instituted within six months from tbo date of the 
c.ause of action and unless service of notice as 
aforesaid is admitted or proved. 

It is cootended by tho applicant Council 
that the net of placing a school in the plain- 
tiffs house was an act clone by tho Coun- 
cil under the Local Self-Government Act 
and therefore under sub-s. (l) of S. 78, a 
notice was necessary before a suit was filed. 
No doubt tlie placing of a school in tho 
plaintiff’s house was an act done by the 
Council under the Act, but it is not for that 
act that tho Council is being sued; it is for 
the failure on tho part of the Council to 
pay rent which had been agreed upon with 
tho owner of the house. 26 N L R 81® is 
therefore direct authority for bolding that 
8 . 78 does not apply to this suit and that 
the period of limitation will not be that 
which is provided by eub.s. (2) bub the 
r»riod provided by the ordinary law of 
limitation which is three years. Mr. Mang. 

«. ('80)17 AIR 198~Nag 179 ; 123 I C 908 Tm 

& Co. T. Tho District 

OouDcU, BoldADa. 


rulkar on behalf of the Council has relied 
on 2 Mad 124,^® 46 Bom 123“ and AIR 1923 
ALL 267.“ Of these, 2 Mad 124*® is against him 
and 46 Bom 123“ has been disapproved of 
in 26 N L R 81® and has been disbinguished 
in 57 Bom 67,“ which holds the same view 
as in 20 NLR 8 I.® AIR 1323 ALL 267“ has also 
been distinguished in 26 N L R 81® on account 
of the special wording of the section which 
was being there considered. I see no reason 
therefore for not following 26 N L R 81.® 

Next it is said on behalf of the applicant 
that even if the period of limitation is three 
years and not six months, that part of the 
claim, which is more than three years before 
the date of the amendment of the plaint 
whereby the plaintiff was permitted to sue 
for compensation for use and occupation of 
the property, would be barred by limitation. 
The plaint, as at first presented, only 
claimed a relief of recovery of the arrears of 
rent under the agreement. On 24bh January 
1040 the plaintiff was allowed to amend his 
plaint by adding an alternative prayer. It 
is said therefore, relying on l L R 1939 Nag 
104,“ that the part of the claim which 
relates to the period before 24bh January 
1037 is barred by limitation, i. e., the claim 
for the period from ist September 1936 to 
23rd January 1037. I L R (1039) Nag 194“ says; 

AmondmcDls abould readily bo allowed unless 
tboy prejudico the rights o( tbo opposite pirty. An 
amendment ol tbo plaint should not ordioiirily bo 
allowed wbon tbo application is made at a Tory 
late stage and the result of tho amendment is to 
bring on tho rocord a now case which on the date 
of tbo amendment ia time barred. 

I L R (1939) Nag 194 “ is no bar to tho 
amendment in tho case before mo; here the 
application for amendment was not made at 
a late stage. As soon as the plaintiff know 
what was tho District Council's defence and 
that the plea was being taken that the 
agreement was void, ho applied to amend 
the plaint on 25th October 1939. Moreover, 
tho result of the amendment was not to 
bring on the reeprd a now case : the plain- 
tiff wanted the money to which he was 
entitled by reason of the occupation of hia 

10. (’78) 2 Mad 124. Mayandl v. McQuhfio. 

11. (’22) 9 A I R 1922 Bom 890 : 64 1 0 367 : 46 
IJom 128 : 28 Bom L B 881, Baban Horaraj v. 
City Municipality, Poona. 

12. (^28) 10 A I R 1928 All 267 : 71 I 0 1082 : 21 
A L J 161, Abdul Wahid v. Municipal Board, 
Allahabad. 

13. (•88) 20 A I R 1938 Bom 164 : 142 10 626:67 
Bom C7 : 86 Bom L R 66, District Local Board, 
Poona V. Vishnu Raghoba. 

14. (’88) 26 A I R 1988 Nag 888 : 176 I 0 728 : 

I L R (1989) Nag 194, Lacbbamanalngh T* 
Mabendralal Oboadbari, 
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hoase by the OouncU, end, it he could not 
obtain it on the baaie ot the agreement, he 

claimed it by reason ot ®- 
Had the detendant not pleaded the bar ot 

8.^, Local Sell-Government Act, It wouW 

have been unneceeeary lor 
fall back on 8. 66. Contract Act. In I L R U989) 

Nag 194** the application for amendment 
wal made after all the evidence oral and 

documentary, had been put in 
^as at the argument s stage, and 
by the amendment the plaintiEfs m that 
case sought to found their claim nob upon 
the document on which they originally 
based it but upon an 

that case is easily distinguishable. 23 N L R 
162*® is a ruling which is more appropriate 

to the facts of this case. , . 

There is also another fatal objection to 
this contention on the part of the applicant 
The amendment was allowed subject to the 
payment of Bs. 4 as costs to the defendant 
and the latter accepted those costs without 
demur. The applicant therefore cannot be 
permitted to challenge the order. In 80 N L B 
347*« it was held, following A I R 1980 Mad 

'2G8*’ and A 1 R 1938 Mad 410“* : 

II under the terme oI the order a 
coiU, Bubieot to which the other party has 
allowed o «liel. the former will not be 
to cballenge the order. He will, of ^ 

entitlod to do BO provided be either does not accept 
the benefit allowed to him under the order ot 
accepts It expressly resorvlugblB right to challenge 
tbo order* 

I now come to the material ground on 
which the lower Coart has granted the 
plaintiff the relief which he claimed, namely , 
that under 8.66. Contract Act, be is entitled 
to corapeoBatioD lor U96 and occupation of 
the house by the Council. That section 

provides ; 

When an agreement U discovered to be void, or 
when a contract becomee void, any person who 
has received any advantage under Buch agreement 
or contract is bound to restore it, or to make com- 
penaalloo for it, to the person from whom he 
recfllyad It. 

It is said on behalf of the applicant that 
this section has no application to a case, 
such 08 this, where the agreement is void 
ab initio by reason of a provision of law. It 
is also said that the section only applies to 
cases like that mentioned in Illustratio n (a) 

is. VasT^ATR isai^Nag 27 TTo^i c 43 : 23 

N L R 162, Trlbenlprasad v. Ramdae. 

16. (’34) 21 A I R 1934 Nog 168 ; 160 1 C 845 ; 80 
N L R 347, Abdul Babmankhan v. Failkoos 
Mohamad Khan. 

17. I’SO) 17 A 1 R 1980 Mad 268 : 123 I C 387 : 68 
M L J 137, Venkatarayudu v. Rama Krishnayya. 

18. 1*88) 20 A I R 1933 Mad 410 : 142 I C 903, 
I’rayag Dossjee v. Venkata Porumal. 


to the section, whore a promise was made 
to marry a person who was dead at the 
date of the promise. In view ho«®y®f ® 
the pronouDceinent of their 
the Privy Council in 46 ALL 179 at p. 184 
no such position is tenable. In the words of 

their Lordships: 

An agreement, therefore. diBCOVorcd 
one diB?overcd to be not 

‘ mi.\°Thr “‘as^^oiTSn ^ta 

“nception. as distinct from a contract that ^oin(» 
voW The sgreoment here was manifobtly void 
Itom its inception, and It was void because i ssubj 
jeot matter was incapable of being bound 
nisnoef stipulated. 

This case was followed in A I R 1329 Nag 
241*“ and A I R 1929 Nag 257.* 83 Mad 809. 
54 Mad 112” and was the view held in 20 
N L R 87.” See also 11 Bom L u 693.' 54 Cal 
189 ” at p.217, 43 cal 790” at P- 827, U Lah 


121.” 11 Lah ’375.” 68 Mad 66” and A l R 
1936 Mad 98.” The only question now out- 
standing is as to the claim for interest and 

notice charges. The only ground 
the lower Court has allowed this part oI the 
claim is that the plaintiff was unneces- 
sarily delayed. In 26 N L R 61 ” it was held 

Oowts have no power to 

cause money due le withhold. A plamtiO must 

19 {’22) 9 ^ I R 1922 P 0 403: 71 1 0 629: 60 I A 
69 : 45 All 179 : 26 0 0 223 (P C), Tbakutain 
Haruatb Kuar v. Indar Bahadur 61n8“* q, 

20. (’29) 16 A I R 1929 Nag 241 : 116 I O 491, 

Sadia v. Ambhiria. ,,o r n afir. 

21. (*29) 16 A I R 1929 Nag 257 : 118 I C 866, 

Rajeshwar v. Ajabsingh. t p roc • 'iS 

22. (’30) 17 A I B 1930 Mad 132: 124 1 C 602 . 08 

Mud 309: 57 M L J 756. Thangammal Ayyac v. 

23' r30U7 AIR 1930 Mad 946 ; 129 I 0 51 : 64 
Mad 112; 60 M L J 117, Appuswami Ayyangar v. 

24“Jf24 I^R^1924 Nag 132: 78 I 0 343; 20 

N L B 87, Narayan V. MotiBa. -r \ 

25. (’09) 11 Bom L B 693: 3 I C 701.Jijibhai Lai- 

26^V2'7ri4^A I B 1927 Cal 465: 103 I C 2: 54 Cal 
189, Mohamed Ebrahim Molla v. Commissioners 

for the Port of Chittagong. 

27. (’16) 3 A I B 1916 Cal 186: 35 I C 305: 43 Cal 
790; 23 0 L J 26; 20 C W N 370, Mathura Mohan 
Saba V. Ram Kumar Saha & Chittagong District 

2M^29) 16 A 1 R 1929 Lah 742: 121 I C 167 ^ 11 
Lab 121: 31 P L B 403, Municipal Committee. 

GujraDwala y* Faxal Din- t n ii 

29. (’30) 17 A 1 B 1930 Lah 364 : 120 I C 015. 11 

Lah 378 : 31 P L R 765, Secretary of State v. 

G. T. Sarin & Co, ,,, Tnar. 

30. (’84) 21 A I B 1934 T^Iad 480 : 151 I C 40 . 58 
Mad 65 : 67 M L J 38. Arunachala Nadar v. 
Municipal Council. SrivllllpuUur. 

31. (’36) 23 A I B 1986 Mad 98 . ICl I C 4b. 
Madura Municipality v. Baman Sorvai. 

32. (’29) 16 A I B 1929 Nag 170: 110 I C 069 
N L R 81, P. P. Deo v, Narayau. 
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allege and prove facts by virtue of which it can bo 
held that the iuterest claimed was payable under a 
provision of the law or a settled principle. 

Thig ruling was quoted with approt'al in 
30 N L R 213®^ at p. 217 and the same view 
was expressed in 12 Pat 21G.^* See also 53 
Mad 549.3^ In I L R (193$) 2 Cal 'i- 2 ^^ the 
Privy Council allowed interest from the 
date of suit until realisation in a case where 
a contractor entered into a contract with a 
railway company to execute certain works 
at scheduled rates which wore found in- 
sufficient and were abandoned by mutual 
consent but the works wore contiuued and 
completed. Compensation was allowed to 
the contractor on a quantuvi meruit basis 
'as in the case before me. In view of that 
pronouncement of their Lordships. I am of 
opinion that the lower Court should not 
have allowed interest prior to the date of 


A. I. R. 


jsuit, and no claim has been made for future 
interest: but I see no reason whatever for 
disallowing notice charges. The result is 
that the lower Court’s decree will be re. 
duced by Us. 9.2-0, which is tho amount 
allowed for interest, aud the decree will be 
for Rs. liO.lo.'j. The a[)plicant, having failed 
to all but a very minute extent, will pay 
costs of the application. I allow Us. 20 as 
counsel's fee. 

_ (i-N./R.K. Order arcordiugl]/. 

33. (‘34) 21 I R 19:11 Nag 78 : 148 I C 822 : 

N Ij R 213, NavnitdaR v, MancharAa, 

34. (’83) 20 A I R 1933 Pat 196 : 140 I C 50 • 

Pat 210: 14 P L T 149. J. H. P.attinson 
Iliodhya Rebi. 

35. esd) 17 A I R 1930 Mad 727; 127 I C 630 : .53 
Mad 549: .59 M L J 358. Nuiicbappa OouDdan v. 
Ittlchathar.'i Mannadiar. 

36. (M8) 25 A I R 1938 P C 07: 173 I C 15: 05 I A 

06 ; I L R (1938) 2 Cal 72 : .32 SLR 374 (PC) 
^ngal Nagpur Railway Co., Ltd. v. Ratanii 
Katnjl. ‘ 
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12 

V. 


(28) A. I. R. i941 Nagpur 278 

Nivogi and Grdkr JJ. 

Keiheorao Bapuji Yende—Plainli// — 

Applicant 


V. 


Ganeshrao Shamrao Kunbi and an. 

other -.Defendants— Non. Applicants. 

Appln. No. 632 of 1939. Docldod on 
24th March 1941, from order of tho Dist. Judge 
Wardha, D/. 5th August 1989. ' 

Civil P. C. (1908), S. 115 and O. 43, R. 1 (a) 
-—Appellate Court's order under O. 43, R. l (a) 
l8 not immune from operation of S. US— ApneU 
late Court by its wrong decision making sub- 
OTdlnate Court assume or abdicate jurisdiction 

cin * support In doing so _ High Court 

an interfere In revision — Under S. 115 High 


Court is concerned with original and not appel- 

late Court s order — Question as to legality or 

illegality of appellate Court's order becomes 
immaterial. 

The .attributee of jurisdiction are external to the 
tribunal and independent of its decision. The an 
pellato Court’s order under O. 43. R. 1 (a) is not 
immune from the operation of 8. 11.5. If the an- 
pellato Court assume'? or abdicates jurisdiction h 7 
its own wrong deci.sion. tho High Court has juris, 
diction to rectify tho error in revision. Conse- 
quently where tho appellate Court, by its wrong 
decision, makes a Court subordinate to it assume 
or .abdicate jurisdiction or lends support to it in 
doing so, Its decision cannot but be pronounced as 
Illegal or at .any rate irregular exercise of jurisdic- 
tion and therefore would fall under S. 115 (c). 
Moreover the decision of thoappellatoCourtinsucb 
a case amounts to the exercise of a jurisdiction 
not vested in it by law and therefore tho decision 
would fall under 8. 115 (a) inasmuch as the appel- 
late Court can neither confer on tho sub Court a 
jurisdiction which it has not under tho Jaw nor 
take .away from the sub-Court a jurisdiction vested 
in It by law ; ('30) 17 A I R 19:^0 All 718 (FB) 
lift. on. fP 279 C 2: P 280 0 1] 

Moreover, the High Court under S. 116 is not 
coiicoroed with tho order of the appellate Court so 
much as with the order of the original Court, 
whether or not it is aflirmcd bythoiippoIlaloCourt, 
because tho only question which under S. 115 is 
material for tho High Court is whether tho origi- 
nal Court has or has not jurisdiction to try, and 
not whether the appellate Court’s order Is right or 
wrong. Since S. 116 empowers tho High Court to 
send for tho record of the case of its own motion, 
notwithstanding the appellate order, it must also 
give power to pass the necessary order a9octing 
jurisdiction of tho original Court. From this point 
of view the issue as to tho legality or the illegality 
of tho lower appellate Court’s order becomes im- 
material : (’26) 13 A I R 1926 All 58 and (’25) 12 
A I R 1925 Oudh 168. liel. on; (‘SI) 24 A I B 1937 
Nag 39, held correethf decided; Case law reviewed. 

(P 279 0 1] 

D. r, Mangalmurti — for Applicant. 

V. I . Kelknr — for Non-applicants. 

NiyogI J. — I concur with Gruor J. in 
answering tho question in the nlfirmativo. 

I wish to .add what follows. The serious 
difficulties and anomalies envisaged by 
Bose J. in his referring order arise in my 
opinion from tho assumption that the ap- 
pellate (!Jourt is in a privileged position as 
compared with tbo original Court. The 
loarnod Judge observes: 

Therefore, bo far as tho 6rst Court in concornod 
I think tbo issue is clear cut and simple. Its duty 
is to try tbo case, and it either has or has not 
jurisdiotion to do so. If it has and refuses to eier- 
else it there is a refusal to exorcise jurisdiction what- 
ever tho reason may bo. If it has not juriwllctlon 
and dGcidc.s that it has, again tbo matter Is revis- 
able because there is then an attempt to oxcrciso a 
jurisdiction which the Court does not possess. But 
tbo position of the appellate Court is not as clear 
'’because" express jurisdiction is conferred upon 
tbo Court under O. 48, Rule 1 (a) to dotermino 
whether an order of tbo first Court returning a 
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plaint for presentation to the proper Court is right 
or wrOBg» 

Od these premises the learned Judges 
conclusion is that the lower appellate Court s 
order, though wrong, is not illegal so as to 
debar the High Court from interfering with 
its order. One answer to that is that the High 
Court is not concerned with the order of the 
appellate Court so much as with the order 
of the original Court, whether or nob it is 
aflirmed by the appellate Court. That is 
because the only question which under 
B. 115 , Civil P. C., is material for the High 
Court is whether the origiual Court has or 
has not jurisdiction to try, and not whether 
the appellate Court's order is right or wrong. 
Since S. 116, Civil P. C., gives power to the 
High Court to send for the record of the 
case of its own motion, notwithstanding the 
appellate order, it must also give power to 
pass the necessary order affecting jurisdic* 
tion of the original Court. From this point 
of view, the issue as to the legality or the 
illegality of the lower apiMillate Court’s 
order becomes immaterial. But, in my opi- 
nion, the order of the lower appellate Court, 
if wrong, is one that would fall under 
els. (a) and (c), s. 115, Civil P. C. If O. 43, 
R. 1 (a). Civil P. C., expressly provides a 
right of appeal from au order of the original 
Court returning a plaint for presentation to 
the proper Court, it by necessary implica- 
tion postulates that the original Court has 
in the first instance jurisdiction to deter- 
mine whether or not it has jurisdiction to 
try a particular suit. If the original Court 
has jurisdiction to decide that issue, and it 
decides it wrongly, that decision being a 
wrong decision as contradistinguished from 
an illegal decisiou may be immune from the 
cognisance of the High Court under s. 115, 
C. P. C. Nevertheless Bose J. is prepared 
to concede (para. 8 of the referring order) : 

Had tbo learned Judge accepted the plaint bis 
decision would, in my opinion, bare been open to 
scrutiny in revision. 

If ex hypothesi an illegal and not a wrong 
order is open to scrutiny and the High 
Court can interfere with the original Court’s 
order only on the ground of its being illegal, 
can it be said that the illegality lies not in 
the order itself but in the action of the Court 
in relation to the suit which follows the order? 
The action of the Court flows from the deci- 
sion as effect from cause. It is obvious that 
the illegality in the effect must bo shared by 
the cause. It must therefore be held that 
the decision is nob merely wrong but illegal. 
The High Court's power of revision comes 


into play because the original Court while 
exorcising its jurisdiction in deciding whe- 
ther or nob it has jurisdiction to try the 
suit has decided wrongly so as to give juris- 
diction to itself when tbo law does not give 
it or to renounce jurisdiction when the law 
gives it. Has the Court jurisdiction to as. 
sume or abdicate its jurisdiction by its own 
wrong order ? It would indeed be bold to 
say that it has; but granting that it has, 
can it be said that it is a valid exercise of 
jurisdiction ? 

Now if the original Court's order is amen- 
able to correction under S. lir., Civil P. C., 

I fail to see why the appellate Court s order 
cannot be, since both the Courts act in exer- 
cise of the jurisdiction vested in them by 
law. When the High Court sends for the 
record of any "case” it is primarily and im- 
mediately concerned with the jurisdiction 
of the (iurb which has to try or has tried 
the “case.” A question of jurisdiction when 
raised in the Court of first instance can bo 
decided in one of two ways, viz., that the 
Court has jurisdiction or has not jurisdiction. 
In the first case, the case is directly brought 
before the High Court; in the second case 
it comes to the High Court through the 
medium of the appellate Court. Whichever 
way it comes, the issue before the High 
Court is identical, viz., whether the Court 
of first iustance has jurisdiction. No Court 
subordinate to the High Court has final 
power to decide that question. Its decision 
is final and its finality bears with it the 
presumption of correctness. If the High 
Court were not to act upon its decision 
because the appellate Court’s order is sacro- 
saneb, the result would be obviously con- 
trary to law since the High Court itself 
would be guilty of failure to exercise juris- 
diction vested in it by law in permitting the 
original Court to usurp or renounce juris- 
diction according to the nature of the appel- 
late (Court’s order. A train of reasoning 
which leads to such a strange and capricious 
result cannot possibly be sound. The flaw 
in the reasoning lies in the assumption that 
the appellate Court's order is immune from 
the operation of S. 115, Civil P. C. If the 
appellate Court were to assume or abdicate 
jurisdiction by its own wrong decision, it 
cannot be disputed that the High Court 
would have jurisdiction to rectify the error 
in revision. I fail to see why that Court 
should enjoy immunity when it, by its 
wrong decision, makes a Court subordinate 
to it assume or abdicate jurisdiction or lends 
support to it in doing so. 
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Bose J. rightly observes that the attri- 
butes of jurisdiction are external to the 
tribunal and independent of its decision. 
That is so, because jurisdiction is authority 
to decide matters in controversy, and the 
limits of that authority are imposed by the 
Legislature. While the original and appellate 
Courts as well as the High Court have power 
to decide questions of jurisdiction, the deci- 
sion of the High Court is final. The juris- 
diction cannot therefore be independent of 
the decision of the High Court as in the case 
of the Subordinate Courts. When the High 
Court differs from the appellate Court’s do- 
icision it has jurisdiction to interfere under 
s. 115 , Civil P. C., because the appellate 
Court cannot by its order confer or take 
away the jurisdiction of any Court. If that 
ie so. how can the appellate Court be re. 
garded to have exercised its jurisdiction 
legally when its order resulted in conferring 
on another Court an authority which it has 
not under the law or in taking away autho- 
rity which it has under the law ? An oxer- 
cise of jurisdiction which manifestly runs 
counter to the law cannot but bo pro- 
nounced as illegal or at any rate irregular 
exercise of jurisdiction. On this view the 

^se would fall under cl. (c) of s. 115 , Civil 
Procedure Code. 

The question may be viewed from another 
angle. If the appellate Court holds that a 
Court subordinate to it has jurisdiction 
when It has not. has the appellate Court 
jurisdiction to confer authority on a Court 
which it has none under the law ? If it has 
not. would it not ho right to say that the 
appellate Court has exercised a jurisdiction 
nob vested in it by law? If, on the other 
hand, the appellate Court holds that a Court 
has no jurisdiction when it has it under the 
law, has that Court jurisdiction to take away 
from another Court an authority that is 
vested in it by law? If it has not, would it 
not bo again right to say that the appellate 
^urt has exorcised a jurisdiction not vested 
in lb by law? The case would thus fall under 
cl. (a) of s. 115. Civil P. C. This was the 
conclusion reached in the Full Bench case 
reported in 53 all 75. ‘ 

Gruet J. — The question referred to us 
for decision is whether the case ID I L R 
(1037) Nag 07^ has boeo rightly docidod. That 
Mae held t hat where a civil Court found 

^^30 aTi 718 : I 27 T 0 434 

V 89 : 107 I 0 700 : I L R 

(1087) Nag 97. Mt. Kanlj Johra v. Raja Huiw^in. 


nlshrao shamrao (Gnier J .) 4. j, g; 

that it had no jurisdiction to try a case anj 
that order was upheld by the District Judge 
in appeal the orders of the lower Courts 
amounted to refusing to try the case and to 
exercise the jurisdiction that is vested in 
them and therefore the High Court has 
power to interfere under cl. (b) of s. 116, 
Civil P. C. The case out of which this' 
reference arises was one for arrears of rent 
which was brought in accordance with 
S. lOfi, proviso. Central Provinces Tenancy 
Act, in the Court of a Judge who was also 
a revenue officer. The Judge held that on 
the facts the case could not be one for 
arrears of rent and therefore returned the 
plaint for presentation to a regular civil 
Court. That order was upheld in appeal. 
Bo9o .1. therefore puts the question, "Has 
the High Court, in these circumstances, 
jurisdiction under s. 115 of the Code to en. 
tertain a revision against the order of the 
appellate Court ?” Ho finds no difficulty in 
holding that so far as the trial Court is con- 
cerned the learned Judge refused to exercise 
jurisdiction, but ho would distinguish the 
iwaition of the appellate Court whose func- 
tion is not to try the case bub to decide 
whether the order of the first Court abonk 
jurisdiction is right or wrong. In doing so, 
if it duly discharges the duty which the 
law imposes upon it, how does that attract 
the provisions of either els. (a), (b) or (c) of 
section 115 ? 

It cannot be disputed that the District 
Judge had on appeal made to him under 
0. 43, R. 1, Civil P. C., jurisdiction to exa- 
mine the order of the lower Court returning 
the plaint and to decide whether that order 
was right or wrong. It therefore cannot 
with any show of reason bo said that there 
has boon violation of els. (a) and (b) of S.116 
by the appellate Court. So far as cl. (c) is 
concerned, it is not alleged that there has 
boon any irregularity in procedure. So the 
Judge has nob acted with material irregula- 
rity in the exercise of his jurisdiction. The 
view however has been taken in some cases 
that where a Judge when dealing with a 
matter of jurisdiction passes an order which 
is wrong in law he is acting illegally in the 
exercise of his jurisdiction. That view is to 
be found in 82 Cal 140* which is followed in 
I L R (1987) Nag 97* under discussion. On 
this point I agree with the reasoning of 
Bose J. in para. 13 of the referring order 
that an illegal decision is to be distinguished 
from a wrong decision or one which is wrong 

3r (*05) 82 Cal 14G, Zamlrao v. Fatob All. 
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in law : 41 cal 323* at pp. 337 and 340, 63 I A 
271® and 11 Cal 6.® In 40 Mad 793^ their Lord- 
ships said : 

The section Is not directed against couclusiona 
of law or fact io which tho question of jurisdic- 
tion is not involved. 


Now, DO doubt, a question of jurisdiction 
is involved in a wrong decision in law on a 
point of jurisdiction, but it is not a logical 
inference from the above pronouncement of 
their Lordships, to say that the section is 
directed against all conclusions of law or 
fact in which the question of jurisdiction is 
involved. A Judge is not acting illegally 
merely because be takes a mistaken view on 
a law point. I therefore do not agree with 
the proposition stated in A IR 1928 Bom 548® 
that where the question of law involved is 
a question of jurisdiction the High Court 
has power to interfere in revision even 
when the lower appellate Court has com- 
mitted only a mistake of law. 


If then we conOne ourselves strictly to 
the District Judge’s order the line of reason, 
ing and tho position arrived at by Bose J. 
appears to me to be logically correct. One 
has however to consider that the weight of 
authority is against the view now pro- 
pounded that no revision lies. Bose J. has 
also candidly admitted that bis view in. 
volves serious difEculties and anomalies 
although he attempts to show that they can 
partly be got over. The position in the 
different High Courts would seem to be as 
follows : Bombay, Madras and Patna held 
consistently that revision lies : 16 Bom 148,® 
20 Bom 60,'® 1 Pat 232," 39 Mad 195.‘® In 
Calcutta, 82 Cal 14G® dissented from the old 
case in 1 c w N 62G.» In Allahabad there 


® : 23 I C 977 : 41 C 

323, Show Prosad v. Ram Chundor. 

5. (’26) 13 A I R 1026 P 0 142 : 99 I C 749 • 
Oal 388 : 83 I A 271 (P C), Umed Mai v. Chai 
M&U 

6. (’85) 11 Cal 6 : 11 1 A 287 (P 0) Amif Hass 
Khan V. Sbeo Bakeh Singh. 

T * p c 71 : 40 I c C60 : 40 M 

8. (’28) 16 A I R 1928 Bom 548 : 112 I 0 734 : 

1 ? Klaanlal. 

^bhat^ Govind v. Bai 

“■ B.-gova„da. 

*P Pt ^ R 1022 Pat 626 : 66 I C 122 : 

12« ( 16) 2 A 1 R 1016 Mad 1223 • Ifi I n • ' 
^ciiandm^ OWN 626, Mathura Nath v. Um& 


has been some inconsistency, but even 
where it was held that the error of the 
appellate Court was nob open to revision tho 
High Court reversed the order of the Court 
of first instance : 48 all 168;" see also 8 ALL 
111,*® 43 ALL 334*® and 58 ALL 75.* In the 
Lahore High Court and the Oudb Judicial 
Commissioner’s Court there was a difference 
of opinion : A l R 1084 Lab 53G,**' a I R 1934 
Lab 108,*® A I R 1929 Lab es,*® A I R 1933 Lah 
210;*® see also, air 1917 Oudh 49,-* a 1 R 
1923 Oudh 88,*^ AIR 1926 Oudh 1G3,-® A I R 
1926 Oudh 31,*** 4 Luck 347-® and 4 Luck GC7.-° 
The difficulty can be got round if ono 
adopts the view set out io various cases iu- 
oluding 48 ALL 168** and a i r 1925 oudh 
163-® that the Court is not confined to an 
enquiry as to the jurisdiction exercised by 
the lower appellate Court alone but can 
revise tho original order. Section 115, Civil 
P. 0 ., empowers the High Court to call for 
the record of any case decided by any Court 
subordinate to it and in which no appeal 
lies to itself. The conditions are tboroforo 
fulfilled as an appeal lay not to the High 
Court but to the District Judge’s Court. As 
the High Court can act suo motu it could 
therefore revise the order of the first Court 
although it is moved by a motion to revise 
tho order of the appellate Court. Of course 
that involves going behind the appellate 
Court 8 order although the reasons on which 
it was based might be considered. Where, 
as here, the appellate Court's order con- 
firms that of the first Court it can bo said 
that t he original order remains alive and so 

14. (-26) 13 a I R 192G All 58 : 90 I 0 853:48 All 
168 : 24 A L J 83, Bisheshar PraBad v. Ragbubir 

15. {’80) 8 All 111 : 1886 AWN 28,Badami Kuar 
V. Diou Kai. 

16. (’21) 8 A I R 1921 All 226 : 61 I C 3C ; 43 All 
334 : 19 A L J 110, Chaodu Lai v. Koka Mai. 

17. (’34) 21 A I R 1934 Lah 636 : 151 I C 416 
Tulsi Ram v. Rattan Cband. 

18. (’34) 21 A I R 1934 Lah 108 : 149 I C 1105 
Co operative Society, Indora v. Salig Ram. 

19. (’29) 16 A I R 1929 Lah 83 : 108 I C 697, Cot- 
ton Trading Syndicate v. Malawa Mai. 

20. (’33) 20 A I R 1933 Lah 210 : 141 I C 421 : 34 
P L R 283, Banfiari Das v. Ram Chandar. 

21. (’17) 4 A I R 1917 Oudh 49 : 41 I C 125, 
Bhagwati v. Gobind Dat. 

22. (’23) 10 A I R 1928 Oudh 88 : 79 I C 237, 
Khunai Dewari v. Mt. Dil Kunwar. 

23. (’26) 12 A I R 1925 Oudh 163 : 80 I 0 694, 
Abdullah v. Mabammad Nazir. 

24. (’26) 13 A I R 1926 Oudb 31 : 90 I 0 430, 
Haidri Kbanam v. Ahmad Ali. 

25. (’29) 16 A I R 1929 Oudh 91 : 114 I C 607 : 4 
Luck 847 : 5 O W N 1117, Manobar Lai v. 
Mohro Lai. 

26. (’80) 17 A I R 1930 Oudh 2 : 118 I C 807 • 4 
Luck 667 : 7 O W N 573, Lacbman Prasad v. 
Kagbubar Dajal» 
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can be revised. I confess that a difficulty 
would arise where the appellate Court up. 
sets the order of the first Court because 
that would mean that the High Court would 
he revising and upholding an order which 
has already been set aside by a competent 
Court. Even so I am not prepared to say 
that that could not be done. In the case 
out of which this reference arises and 
in I L R (1937) Nag 97* no such difficulty 
arises as the lower Courts have come to the 
same decision. It is to he observed that 
Pollock J. deals with the two lower Courts 
together where he says the orders of the 
lower Courts amounted to refusing to try 
the case. I think that that decision was 
correct in holding that the Court had fiower 
to interfere under cl. (h) of s. 115. Civil P. C. 
That interference however should bo taken 
to be with the order of the trial Court 
which happens to bo confirmed in appeal, 
and not with the order of the appellate 
Court itself. 

G.n./R.K. accordingly. 
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Niyogi T. 

Dattatraya V i&hnu liapat — Ai>i>licant 

v. 

liegistrar, Co-o/>era(ii.'e iiocicties, C. P. 

and Berar, Nagpur and another 

Opposite Party. 

Misc. Civil Appln. No. .^l of 1940. Decided on 
lotb SoptemiKjr 1U40. lor writs of ccrliordri. 

(a) Interpretation of statutes _ Acts ol Par- 
hament regulating powers ol Courts in India— 
English doctrines should not be implicated. 

In regard to the interpretation of statutes passed 
b? the Parliament to define or regulate the powers 
of the Courts in India their language ought not 
to In enlarged by any implication of English doo- 
tnues : (-28) 16 AIR 1928 P C 99 and (’28) 1.5 AIR 
1929 P C 2, Hel. on. [p 284 C 1) 

* (b) Certiorari — Writ of — Nagpur High 
Court cannot issue. ^ 

Courts in Inrlia othor than the Char- 
tered High Courts (o.g., Nagpur High Court) have 
not the powers to i&aue tbo prerogative writ of 
certiorari either under the Letters Patent or the 
t^toveroment of India Act. [p 280 C 1] 

The High Court of Nagpur has no other juriB- 
diction or authority except ae provided id 8s. 24 
and 115, CivH P. C., or Ss. 485 and 489, CrL 
inmal P. C.; Ca^t law diKutsed, (P 287 C 1] 
Applicant m ptrson. 

Order. — This is an application for a 
^rit of certiorari. The applicant is a share- 
holder of the Akola Co-operative Adat Shop 
Ltd. That society applied for an award 
against Akola Central Bank in 1980.87 to 
recover its adat fund of Be. 2000 in accor- 


dance with (ihe resolution passed at a gene- 
ral meeting held in 1927. When the registrar 
served a notice on the bank it suggested 
liquidation of the adat shop as a remedy. 
Later on the bank was suspended and taken 
over by the Government co-operative de- 
partment. Tlie registrar deputed the circle 
auditor attached to the Akola Central Bank 
to make enquiry into the financial condi- 
tion of the adat shop under s. 85, Co-oper- 
ative Societies Act, and thereafter ordered 
cancellation of the registration of the adat 
shop under S. .39 (l) of that Act. The regis- 
trar appointed the circle auditor as liqui- 
dator on 27th October 1937. Against the 
registrar’s order the applicant filed an ap. 
peal to the Provincial Government which 
summarily dismissed it on I4tb April 1939 
without notice to the applicant. The appli- 
cant has applied for a writ of certiorari to 
issue against tbo registrar of the co-opera- 
tive society and the co-operative circle 
auditor, Akola, and call for records relating 
to the matter of cancellation of the regis- 
tered co-operative adat shop which is al- 
teged to be solvent with a view to quash the 
Government's order. 

The applicant has himself argued bis ap- 
plication before mo and has placed at my 
disposal his argument in writing. His argu- 
ment in short is that this Court under its 
Letters Patent and Ss. 223 and 224, Govern- 
ment of India Act, has been vested with all 
the powers of the King’s Bench Division of 
tbo Supreme Court of England, that by 
Ss. 219 and 220, Government of India Act, all 
tlie nigh Courts in India are put on the 
same level as to their jurisdiction and 
authority, and that the Nagpur High Court 
is thus empowered to issue a writ of certio- 
rari in the exercise of the extraordinary 
original civil jurisdiction. The fact that this 
High Court had issued a writ of habeas 
corpus in a case reported in 1099 N L J 423* 
is relied on as a precedent. 

The point is of first impression. Tho solu- 
tion of tlie problem presented by this ap- 
plication involves an enquiry into tho nature 
and origin of the writs of certiorari as well 
as the constitution and jurisdiction of the 
powor and authority of the various High 
Courts in India. Tho writ of certiorari is 
one of the principal prerogative writs which 
under the common law powers, tbo Court 
of King’s Bench was authorized to issue. 

1. (’88) 25 A I R 1938 Nag 618 : 180 I 0 694 : 1998 
N E J 428 : 40 Cr 1. J 897 ; I L R (1940) Nag 1 
(P B), VoDkatesb Yeshwant Dofibpanfio v. Em- 
peror. 
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The writs owe their Dame to the fact that 
they originally issued only at the suit of 
the CrowD, and from the early years of the 
ISth century they were also available to the 
subjects as supplementary remedies against 
the wrong doing of public authorities (Ste- 
phen’s Commentaries, Vol. IV, p. 646, Edi- 
tion 19). As the result of the Judicature 
Act of 1873 the various Courts such as the 
King's Bench, the Common Pleas, the Court 
of Exchequer, etc., were merged in the 
Supreme Court of Judicature. Among the 
Common Law Courts, the King’s Bench 
Division was the Srst in rank. There the 
King was always presumed to sit in person 
and it enjoyed the authority to issue prero- 
gative writs such as mandamus for the pur. 
pose of compelling discharge of a public 
duty by persons or bodies on whom such 
duty was cast, or such as prohibition to 
restrain excessive jurisdiction by inferior 
Courts or by writ of certiorari to take cases 
from them and bring them before itself. 
There are many varieties of this writ but 
all of them are commands issued to the in- 
ferior Courts to send their proceedings to be 
examined by the King's Bench Division of 
the Supreme Court of England. A form of 
such a writ is given at p. U7 of Vol. i, Ste. 
phen's Commentaries on the Laws of ICng. 
land, Edn. 19. The characteristics of this 
writ are described by Scrutton L. J., in 
fl93l) 2KB 216’* at p. 233 in this way : 

Tho writ of certiorari is a very old aod high 
prerogativo writ drawn up for the purpose of ea- 
abling tho Court of Kiog's Beucb to control tbo 
action of inferior Courts and to mako it certain 
that they eba)] not exc«ed their jurisdiction ; and 
theroforo, the writ of certiorari is iutonded to 
bring into tho High Court the decision of the in- 
ferior tribunal, In order that tho High Court may 
to oertiOed whether tbo decision la within the 
jurisdiction ol the inferior Court. Tboro has been 
II great deal of discussion and a large number of 
cases extending tho meaning ol “Court.” It is not 
necessary that it should to a Court in the sense in 
which this Court is a Court; it is enough if it is 
exercising, after hearing evidence, judicial lunc- 
tiooB In tho BODbo that it has to docido on ovideoco 
i^tween a proposal and an oppoeitlon; and it is 
not necessary to to strictly a Court: If it is a tri- 
bunal which has to decide rights after hearing evi- 
dence and opposition, it Is amenable to tho writ of 
certiorari. 


There are elaborate dUcussions of this 
writ in (1924) l K B 17l* and (1929) l K B 019.’ 

’ 144 L T 4G4 : 100 L J K E 

V"? luJ R R 227 : 96 J P 69 ; 99 L G R 262 : It 

T.i. • London County Council. 

3; (1924) 1 K B 171 : 93 L J K B 390 ; 130 LI 
^ lH.Roxv.Eleclricltv Commissioners 
4. (1920) 1KB 019 : 98 L J K B 036 : 141 L O 
0 : 27 LG R 077 : 78 8 J 49 : 46 T L R 345, Roi 
V. Minister of Health. 


In (190(;) 2KB 501^ at p. 635 Moulton, L. J., 
pointed out that the procedure of certiorari 
applies in many cases in which the body 
whose acts are criticised would not ordi- 
narily be called a Court, nor would its acts 
be ordinarily termed “ judicial acts " and 
observed that the true view of the limitation 
would seem to be that the term “judicial act” 
is used in contrast with purely ministerial 
acts. The question is whether the power to 
issue these prerogative writs including the 
one under consideration has been conforrod 
on this High Court by the Letters Patent 
or the Government of India Act of 1936. 
Stress is laid on para. 6 of the Letters Patent 
which provides that all writs, summonses, 
precepts, rules, orders and other mandatory 
process to be used, issued or awarded by the 
High Court of Judicature at Nagpur sliall 
run and be in tlie name and style of Us, or 
of Our Heirs and Successors. Tliat only dic- 
tates the form but does nob purport to endow 
the High Court with authority in that 
behalf; nor can such authority bo implied 
from the wording of any other paragraph in 
tho Letters Patent. Paragrapli 9 no doubt 
gives power to remove and to try and deter, 
mine, as a Court of extraordinary original 
jurisdiction, but that relates only to a suit 
falling within the jurisdiction of any Court 
subject to its superintendence. It is analo- 
gous to the provisions of s. 24, Civil P. C. 
Much reliance is placed on Ss. 223 and 224, 
Govornrneub of India Act, 1935. Tho latter 
section relates to the administrative func- 
tions of tho riigl] Court and cannot be taken 
to apply to a case which involves exercise 
of judicial authority by this Court. Section 
223 of that Act runs as follows ; 

223. Subject to tho provisions of this Part of 
this Act, to the provisions of any Order in Council 
made under this or any other Act and to tho provi. 
eions of any Act of the appropriate Legislature 
enacted by virtue of powers conferred on that 
Legislature by this Act, tbo jurisdiction of, and tbo 
law administered in, any existing High Court, and 
the respective powers of tho Judges thereof in rela- 
tion to the administration of justice in tbo Court, 
including any power to mako rules of Court and to 
regulate the sittings of the Court and of members 
thereof silling alone or in Division Courts, shall be 
the same as immediately before tbecommoncomont 
of Part 8 of this Act. 

This section reproduces the substance of 
the provisions of Ss. lOO (i), lOa and 112, Gov- 
ernment of India Act of 1915. Part 8, Gov- 
ernment of India Act, 1935, camo into force 
on isb April 1037 and this section only con. 
firms such jurisdiction as any High Court 

5. (1906) 2 K B 501 : 76 L J K B 74.6 : 96 L T 

399; 70 JP 485:22 T L R 603, Rot v. Woodhouso. 
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possessed before that date. It is not helpful 
in determining the extent of jurisdiction of 
this High Court which was established but 
15 months before Part 8, Government of 
India Act, came into force. Section 219 pro- 
vides that the various Courts specided there- 
in shall, in relation to British India, be 
deemed to be High Courts for purposes of 
the Government of India Act, but that does 
not abolish the distinction between the 
Chartered High Courts and other High 
Courts in point of constitution and jurisdic- 
tion; nor would the fact that the provisions 
of chap. 2 of Part 9 of that Act are made 
applicable by sub.s. (- 2 ) of that section to 
every High Court in British India destroy 
the effect of the plain provisions of s. 223 
which expressly declares that the jurisdic- 
tion of, and the law administered in the 
existing High Courts shall be the same as 
immediately before the commencement of 
Part 3 of this Act. 


It is suggested that because this High 
Court is established by His Majesty's Let- 
ters Patent it becomes clothed with all the 
power and authority which the King’s 
Bench Division of the High Court of Tustrce 
in England is under the English Common 
Law empowered to do. The argument would 
indeed be sound were the coriiinon law of 
England the common law of India. Their 
Lordships of the Privy Council in 9 Lab 510® 
at p. 518 observed in regard to the interpre- 
tation of Indian statutes that their language 
ought not to bo enlarged by any implication 
of English doctrines. To the same effect are 
to be found observations in 7 I’at22l^atp. 227. 
These observations, though they were made 
in regard to the statutes passed by the 
Indian Legislature, are eqally applicable to 
those passed by the Parliament to define or 
regulate the powers of the Courts in India, 
and would appear to reprobate any attempt 
to enlarge the meaning of expressions used 
in such enactments by importing the con* 
siderationa of the common law of England. 
The assumption involved in the argument is 
contradicted by the very terms of S. 223 , Gov- 
Mnm^t of India Act, which leaves every 
High Court free to exercise such jurisdiction 
and authority as that particular High Court 
had or could exercise on the date specified 
therein. The expression "shall be the same 


6. ('28) 16 AIR 1928 P C 99 : 108 I 0 C78 : 9 Lah 

5?® i M *** Ohunna Mal.Ram Nath v 
•Alool LhaQa«Bam Bhagat. 

air 1928 p C 2 : 107 I c 14 • 7 Pat 


as immediately before the commencement 
of Part 3 of this Act" is highly significant. 
To grasp the meaning of that expression it 
is necessary to inspect the terms of the Let- 
ters Patent of the High Courts of Madras, 
Bombay and Calcutta as distinguished from' 
other High Courts in India, and the Char- 
ters which preceded the Letters Patents. 
Eor the purpose of the present discussion it 
would suffice to examine the constitution of 
the Calcutta High Court. That High Court 
came to bo established originally as a Sup- 
reme Court by a Charter dated 26th March 
1774 which was granted under 13 Geo. Ill, 
cb. 03, popularly known as the Regulating 
Act. Section 13 of that Act empowered the 
King to establish by Charter or Letters 
Patent Supreme Courts at Madras, Bombay 
and lort William in Bengal with such 
powers as by the said Charter might be 
granted or committed to the said Court. 
Section 14 provided that the jurisdiction, 
powers and authority to be conferred upon 
the Supreme Courts were to extend to all 
British subjects who would reside in the 
Kingdoms or Province of Bengal, Bihar and 
Orissa under the protection of the said East 
India Comi)any. It was in pursuance of this 
power that by cl. 4 of the Charter dated 
26th March 1774 it was ordained aa follows : 

And it Is our further will nnd pleasure that the 
said Chief Justice ... to have such jurisdiction 
and authority as our Justices of our Court of 
King's Booeb have and may lawfully exorcise 
within that p.art of Great Britaiu called England 
by the Common Law thereof. 

By cl. 21 of that Charter, the Court of 
Requests and Court of Quarter Sessions 
established at Fort William, and the Justices. 
Sheriffs and Magistrates appointed for the 
said districts were made subject to the order 
and control of the Supreme Court in such 
sort, manner and form as the inferior Courts 
and Magistrates of and in England were, by 
law, subject to the order and control of the 
Court of King's Bench, and to that end the 
Supremo Court was empowered to issue 
writs of mandamus, certiorari, procedendo 
or error to be directed to such Courts or 
Magistrates : see 41 Cal 173® at pp. 204 and 205. 
After the Indian High Courts Act of 1861 
came into operation Letters Patent were 
issued in 1662 , which wore superseded by a 
fresh Letters Patent dated 28th Docoinber 
1865 : see p. 1338, Mulla's Civil Procedure 
Code. In the preamble to the Letters Patent 
it was declared that the High Court to be 

8. (’14)rAIRT914 C^al oF: 20^1 0 81 : 41 Cal 178; 

18 C L J 462 : 14 Cr L J 821 : 17 0 W N 1263 
(S B), Legal Remembrancer v. Matllal Qfaoso, 
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eetabliabed should have and exercise all 
iurisdiotion and every power and authority 
whatsoever in any manner vested in any of 
the Courts in the same presidency abolish, 
ed under the said Act at the time of the 
abolition of such last mentioned Courts, and 
in para. 2 it was specidcally provided that 
notwitbstanding the revocation of the said 
Letters Patent of 1862 the High Court of 
Judicature at Fort William in Bengal 
would continue as from the time of the ori- 
ginal establishment thereof, the High Court 
of Judicature at Fort William in Bengal. It 
must be observed that the preamble referred 
to above was drawn up in terms of S. 9, 
Indian High Courts Act of 1801 . The Sup. 
reme Courts of Madras and Bombay were 
also established by similar Charters in 1601 
and 1823 and their constitution and authority 
were the same as those of the Calcutta 
High Court. The High Court of Allahabad 
was established by Letters Patent issued on 
17th March 1866, but in them the special 
authority which had been conferred on the 
three Presidency High Courts by their 
Charters was not mentioned. That High 
Court was simply declared to be a Court of 
Record and its Letters Patent do not. in 
their terms, materially differ from those of 
the High Court of Patna, established in 1916, 
of the High Court of Lahore established in 
1919 or of the High Court of Rangoon esta. 
Wished in 1922 or of the Nagpur High Court 
established in 1936. 


Although the Chartered High Courts of 
Madras, Bombay and Calcutta have the 
power to issue prerogative writs, that power 
was materially restricted by legislation. 
Section 45, Speoido Relief Act, declared that 
the High Courts of Judicature at Port 


William in Bengal, Madras and Bombay 
had the power to require any speciQc act tc 
be done or forborne by a person holding a 
public office only within the local limits ol 
its original civil jurisdiction. Section 50 oi 
that Act abolished the power to issue any 
writ of mandamus. It was pointed out by 
Coutts Trotter J., in 40 Mad 125 ® at p.l36 thal 
though the proceedings under s. 46 , Specidc 
Relief Act, were analogous to the proceedings 
for obtaining the English writ of mandamus, 
care must be taken to see that the analogy ol 
the English cases does not lead one outsidt 
the words of the Indian statute. It is perti 
nent to notice that the Speoido Relief Acl 
was passed injs^when the High Court o 


ot^l? 763 : 88 1 0 847 : 40 Ma 

125 . 81 51 L J 684, In tho matter ol G. / 
Nfttosaa. 


Allahabad bad already been brought into 
existence. Non-mention of that High Court 
in that section clearly' goes to show that 
the Letters Patent which constituted it did 
not concede that authority to it. It was for 
this reason that wlien the Rangoon High 
Court came to bo established in 1922 the 
power to issue the writ of mandamus was 
granted to it by its inclusion in S. 45, as a 
result of Act 11 of 1923. The question whether 
the Patna High Court had power to issue 
the prerogative writ of mandamus in(le{)on- 
dently of S. 45, Specidc Relief Act, came up 
for consideration before a Full Bench of 
that Court in a case reported in lO Pat 218 ,'® 
and it was held that it had no such power. 

Similarly the common law power of the 
Chartered High Court to issue the preroga- 
tive writ of habeas corpus was abrogated 
by 8. 491, Criminal P. C. There was no doubt 
a controversy on the question whether the 
High Courts retained their power notwitb- 
standing S. 491, Criminal P. C., as will ap- 
pear from 50 Bom 616“ and 45 Mad 14“ and 
54 Cal 727,“ but that controversy is now set 
at rest by the decision of their Lordships in 
AIR 1939 P c 213 ** where their Lordships 
approving the view taken in 54 Cal 727“ 
ruled that a High Court or any Judge of it 
cannot issue a common law writ of habeas 
corpus in any case covered by S. 491, Cri- 
minal P. C. As to the writ of certiorari a 
question arose in 86 Mad 72“ whether or 
not the Madras High Court had jurisdiction 
to issue a writ on an officer beyond the 
limits of its jurisdiction. The learned Judges 
who composed the Bench differed in their 
views as to the extent of jurisdiction of the 
Madras High Court, but both attributed 
the power of tho High Court to issue such 
writs to the Charter which established it 
and Letters Patent which subsequently con- 
6rmed tho authority derived from the Char- 

10. (’30) 17 AIR 1930 Pat 538 : 129 I 0 529 ; 10 
Pat 218 : 11 PLT 839 (P B), Surajmull Brijlal v. 
Commissioner ol Income-Tax, B & 0. 

11. (’26) 13 A I R 1926 Bom 832 : 95 I 0 49 : 27 
Cr L J 721 : 60 Bom 616 : 28 Bom L R 471, 
Mohomedalli Allabux v. Ismailji Abdulali. 

12. (’22) 9 A I R 1922 5Iad 216 ; 68 I 0 26 ; 23 
Cr L J 490 : 45 Mad 14 : 41 M L J 441, In ro 
Elaya Nair. 

13. (’27) 14 A I R 1927 Cal 496 ; 102 I G 647 : 54 
Cal 727 : 31 0 W N 698, Olrindra Nath v. Biren- 
dra Nath. 

U. (’89) 26 A I R 1939 P 0 213 : 182 I 0 551 : 40 
Or L J 676 : I L R (1939) Med 744 : 66 I A 222 : 

I L R (1939) Kar P C 824 (PC). C. P. Matthen v. 
District Magistrate, Trlvaodram. 

IS. (’13) 36 Mad 72 : 16 I 0 765 : 23 M L J 393 ; 
18 Cr L J 728, In ro Nataraja lyor. 


28G Nagpur Dattatraya v. Registrar, Co-op. Societies (Niyogi J.) 


ter. In 43 Mad HC.'® it was contended before 
their Lordships of the Privy Council that 
the High Court of Madras had no power to 
issue a writ of certiorari with regard to 
which contention their Lordships observed 
as follows ; 

It would seem that at any rate the three High 
Courts of Calcutta, Madras and Bombay posscBsed 
the power of issuing this writ : see 1 Knapp ll' at 
pp. 49, 51 and 55 and 11 Cal 275.1"^ Whether any 
of the other Courts which are by definition High 
Courts for the purposes of this Act have the power 
to issue wriU of certiorari is another question. 

It is apparent that their Lordships enter- 
tained a doubt and that doubt was warranted 
by the fact that while the three Presidency 
Courts had that common law power derived 
from their Charters the other High Courts 
bad not. It therefore appears clear to me that 
the High Courts in India other than the 
Chartered IlighCourtshavo not the power to 
issue the prerogative writ of certiorari either 
junder the Letters Patent or the Govern- 
|ment of India Act. But it is said that the 
power to issue prerogative writs arises by 
necessary implication from its status as a 
Court of Record. It is true that para, i of the 
Letters Patent of the Nagpur High Court 
constitutes it to be a Court of Record and 
that S. 220 , sub s. (l), Government of India 
Act. declares every High Court to be a Court 
of Rocoid. .\ Court of Record simply means 
a Court whoso acts and judicial proceedings 
are enrolled for a pori)otual memorial and 
testimony ; and the rolls are called the 
Records of the Court. These Records aro of 
such high authority that their truth cannot 
he cfillod in question in any Court. All 
Courts of Record are the Courts of the King, 
in right of his crown and royal dignity; and 
they comprise both superior and inferior 
Courts, e. g., County Courts. A Court of 
Record has power to fino and imprison for 
contempt of its authority, so that if a new 
Court possessing this power is set up it ipso 
facto_ becomes a Court of Record : nee Ste- 
phen's Commentaries on the Laws of Eng. 
land, vol. 1 , pp. 04-95. Kdn. 10. In 4 l cal 
173“ at p. 213 Jonkins, C. J., |K>intod out 
that the power of the King’s Bench to 
punish for interference with tho lower 
Courts did not arise from its being a Court 
of Record but from its common law powers 
as cu st os moru m. There tho question was 

16. CIO) 6 A I R 1910 P C 81 : 62 1 C 209 ;lo Cr 

L 3 598 : 43 Mad 146 : 40 I A 176 (PC), Aonlo 

Bofiant V. A dvocato- General cl Madras. 

17. (1629) 1 Knapp l.Retho Justices of tho Supremo 

Oourt of Judicature at Bombay. 

^ Corpora. 

tion of the Town of Calcutta. ^ 
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whether the High Court of Calcutta could 
punish a person for contempt of a mofussil 
Court beyond the limits of that Court's 
original jurisdiction and Jenkins C. J., had 
to consider whether that Court had power 
by the very fact that it was a Court of Record. 
As be was of opinion that the power to 
punish for contempt was vested in that 
Court as a common law power within the 
limits of its original jurisdiction it could not 
bo exercised beyond the limits of its origi. 
nal jurisdiction. In that case the observa. 
tiODs made by the learned Chief Justice are 
pertinent here. viz. : 

And I may here point out that this would hardly 
have been a satisfactory basis for the jurisdiction 
iHTobcd, as it would bo o! use only wbero tbecom* 
mon law prevails. A jurisdiction so founded would, 
as far as 1 can see, be of no use to the High Court 
of Allah ibad. to any High Court established under 
tho recent Act, or to uny of tho Chief Courts, but 
would belong only to the throe High Courts which 
aro vested with common law powers. 

My attention is invited to 3 F L j Gl,'^ 

1 F L J 4*’ and 1 F L J 107.*' These are cases 
relating to tho issue of the writ of cer- 
tiorari but thoy all arose in tho chartered 
High Courts. In the lirst mentioned case 
Lokur J., expressly relied upon the powers 
conferred upon the Bombay High Court by 
tho Letters Patent and tho Charter Act, 
wliich jiowors wore co-oxtensive with those 
of the King's Bench in England: see p. 67. In 
1 F L J 4*" tho Madiiis High Court founded 
its jurisdiction on its Charter. In fact in 
both those cases tho contention was that 
Hs. 228 and 224. Government of India Act, 
deprived tho Chartered High Courts of their 
authority to issue prerogative writ of cer- 
tiorari. In both the crises the contention 
was overruled. There is again the tiuestion 
whether or not the Registrar is a Court, 
that is a person exercising judicial functions 
as opposed to administrative function. Re- 
forenco may bo made in this behalf to the 
English cases already cited and to 24 Mad 
121,** 80 Mad 72,'® and 39 Mad 414,*^ but it is 
unnecessary to go into tho question as I 

19. ('39) 26 A 1 R 1939 Bom 471 : 187 T 0 8 : 41 
Bom L B 984 : (1040) 8 F L J H C 01. Muljoo 
Slcku it Co. V, Municipal Commiasiunor, Bombay. 

20. (’37) 24 A I R 1937 Mnd COO ; 178 I C 109 : 

I L R (1988) Mad 162 : (1987) 1 F L J 4. R. S. 
Moorthi V. Ell Vadapally. 

21. (’88) 25 A 1 R 1988 Cal 885 : 181 I C 973 ; 42 
C W N 280 : I L R (1988) 1 Cal 476 : (1937) 1 
F Tj J HO 167, 8m. Indumnti Dovl Obowdburl 
V. Bongal Court of Words. 

22. (’01) 24 Mad 121 ; 2 Weir 170, QuooD-EiDpre» 

V. Munda Sbetti. 

23. (’16) 8 A I B 1016 Mnd 665 : 28 I O 97 : 89 
Mod 414 : 28 M L J 198 : 16 Cr L J 241, In re 
Venkata Hanumatha Rao. 
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bold that this Court has no power to issue 
the prerogative writ asked for. 

To summarise: 

(1) The power now exercised by the 
King's Bench Division of the Supreme 
Court in England to issue prerogative writs 
was derived from the common law of Eng. 
land. 

(2) The High Courts of Bombay, Madras 
and Calcutta were endowed with that power 
by their respective Charters and that was 
affirmed by the subsequent Letters Patent 
and also by S. 223, Government of India Act, 
1936. 

(8) That with the development of the 
legislative machinery in India their power 
derived as above from the common law of 
England was circumscribed by legislation 
such as Ss. 45 and 60 , Specihc Relief Act, and 
8. 491, Criminal Procedure Code. 
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Clarke J. 

Ramlal Balaram Patil — Plaintiff — 


Rakhdu Pandu Halbi aud others — 

Defendants — Respondents. 

Second Appeal No. 228 of 1938, Decided on 25tb 
October 1940, from appellate dtereeof Second Addl, 
Dlst. Judge, Bhandara, D/- 13tb December 1937. 

(a) Easements Act (1882), S. 13 (a), (c) and 
(c) — Easement of necessity defined. 

An dteement of necessity is one without which 
the dominant heritage cannot be used .it all. 

EP 288 C 2] 

* (b) Easements Act (1882), Ss. 13 (d) and 5 
— Right to use water for irrigation througharti- 
fScial watercourse is apparent and continuous 
easement — Transferor must be deemed to have 
reserved such easement when parting with ser- 
vient heritage. 


(4) That the dod. mention of the High 
Courts other than the Chartered ones in 
8. 45, Specific Relief Act, and the inclusion 
therein of the Rangoon High Court by Act 
11 of 1928 and the inclusion of other non. 
chartered High (Courts in 8. 491, Cr. P. C., by 
Act 12 of 1923 negatives the existencein them 
of the common law power to issue preroga. 
tive writs. 

(6) The doubt expressed by Jenkins C. J., 
in 41 Cal 173® at p. 214 and by their Lord, 
ships of the Privy Council in 43 Mad 140 *® 
at p. 159 was resolved by a Full Bench of 
the Patna High Court in 10 Pat 218,*® at 
least so far as that High Court was concern, 
ed against the assumption of the existence 
of the common law power in the High 
Courts other than the chartered ones. 

(O) Section 224 (2), Government of India 
Act, denies to the High Courts jurisdiction 
to question any judgment of any inferior 
Court which is not otherwise subject to 
appeal or revision. This would preclude any 
High Court (presumably other than the 
Chartered High (Jourts) from exercising 
lunsdiotion over the acts of any public 
authority even though they are judicial as 
opposed to merely administrative. 

It must follow that the High Court of 
Nagpur has no other jurisdiction or autho. 

provided in 8. 24 and 8. 116, 
Civil 1 . G., or ss. 486 and 489, Criminal P. C. 

il dismiss the application without notice to 
the other side. 

Application dismissed. 


The domioaot heritage is only entitled to tbo 
quasi-easomeats it they aro appareut aud conti- 
DUOU8, but evoD than they can be expressly exclu- 
ded ID the documeot of transfer. Aocordiogly where 
no light ig thrown by any document of transfer on 
the question whether Buch easement is or is not to 
attach, the criterion is whether the easement is 
apparent and continuous or not. If it Is either non. 
apparent or discontinuouB, then the dominant 
heritage will only be entitled to the ejisomont if it 
is expressly mentioned in the document of sever- 
ance as an attribute of that heritage. [P 288 C 2] 

A right to use water for irrigation purposes 
through an arti6cial watercourse being a conti- 
nuous and apparent casement, the transferor must 
be deemed to have reserved it under S. 13(d) at the 
time of transferring the servient heritage when the 
deed of transfer is silent on the question whether 
such easement in or is not to attach : Case law dis^ 
cussed. [P 289 C 1) 

P. N. Rudra — for Appellant. 

T. V , Ja^aidar — for Respondents. 

Judgment. — The appellant. plaintih' is 
the occupancy tenant of field No. 402/1 of 
village Gbiwari whilst the respondents. de. 
fendants are the owners of khudkasht fields 
Nos. 328/2 and 329. Originally the eight anna 
share of the village, in which these three 
fields lie, belonged to the plaintiff and his 
brother jointly, but in 1927 they separated. 
Subsequently in 1932 the plaintiff sold bis 
four anna share of the village to his brother 
Hiralal and thereby became an ex- proprie- 
tary occupancy tenant of the sir field 
No. 402/1. In the same year Hiralal sold the 
eight anna village share to one Dayaram, 
who in 1985 sold four khudkasht fields in- 
eluding Nos. 328/2 and 329 to the defendants. 
The plaintiff claims that his field No. 402/i 
enjoys a right of irrigation from fields 
Nos. 828/2 and 829 but that the defendants 
have obstrnctod this right and hence he 
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claims a permanent injunction restraining 
the defendants from interfering with his 
right of irrigation from those 6elds and a 
mandatory injunction to restore the em- 
bankments to their original condition in 
which they were while the right of irriga. 
tion was being enjoyed. The defendants 
have denied the plaintiff's right to irrigate 
his hold from theirs, and the only question 
for determination in this appeal is whether 
such a right exists and requires to be pro- 
tected by injunction. The plaintiff relies on 
S. 13 fd), Easements Act. The lower appel. 
late Court has considered this question in 
paras. 0 and 7 of its judgment. The fields 
originally belonged to a common owner be- 
fore the plaintiff acquired his occupancy 
rights to field No. 402/1 by the sale of his 
four anna share to his brother. Referring 
to that time of common ownership the 
learned Additional District Judge says : 

An o\sement by tho plaintifi on bis own land is 
a contradiction in itself. When the plaintifi was 
using the water from tho two fields for bis field 
No. 402/1 ho did it as owner of all tho fields .and 
his user over bis own site as owner would not give 
him any right of easomcnt; 

and he cites lOi i c .70.3* as his authority 
for this proposition. No doubt it ia true 
here, as it was in lOJ i c 503,* that while 
both properties belonged to the same owner 
no question of any easement could arise, 
but tliat does not mean that no easement 
could arise as soon as tho properties ceased 
to belong to the same owner. Then the 
learned Judge goes on to consider the effect 
of s. 13, Easements .\ct, and he expresses 
the opinion that that section cannot apply 
to the facts of this case because it gives a 
right to tho transferee over tho property of 
the transferor and not a right to the trans- 
feror over the property of the transferee. 
Here the transferor claims a right over the 
property of the transferee. Therefore be 
thinks that that section does not apply. 
Accordingly he considers that unless the 
right was specifically reserved by the 
plaintiff at the time when ho sold fields 
Nos. 828/2 and 329 ho could not retain any 
such right of irrigation. He distinguishes 
AIR 1930 ALL 818,* upon which the plain, 
tiff relied in his Court, by saying that that 
case WM one of partition for which there is 
a special provision in 8. 18 and hence it 
could not support the plaintiff’s claim where 
severance between the properties came about 


by a sale. In support of his opinion that the 
plaintiff must specifically reserve tho rights 
if be wished to retain them the learned 
Judge has cited 18 Bom GiG.^ but s. 18 was 
not in force when the facts of that case 
came into existence : it was decided on 
general principles of law. We are here re. 
quired to see whether s. 13 of the Act 
applies. 

Tho scheme of the section is perfectly 
clear. It provides for six different situations 
which may arise where one person transfers 
or bequeaths immovable property. These 
six situations are covered by sub-ss. (a) to 
(f). Sub.eections (a), and (b) deal with the 
effect on the transferee’s rights; sub-ss, (o) 
and (d) deal with the effect on the trans. 
foror’s right; while sub ss. (e) and (f) deal 
with the rights of the parties to a partition. 
Sub-sections (a), (c) and (e) all describe the 
result in law where an easement is neces. 
sary for the enjoyment of the property. 
Those are called "oasomonts of necessity” 
and they apply where the dominant heri- 
tage cannot be used at all unless the ease, 
ment exists. In each of the three cases of 
an easement of necessity the dominant heri. 
tage is entitled to tlie easement, whatever 
may bo tho nature of the easement. Sub- 
sections (b), (d) and (f) refer to the so called 
quasi easements.” The dominant heritage 
is only entitled to these if they are appa- 
rent and continuous, and even then they 
could bo expressly excluded in the docu- 
ment of transfer. Accordingly where, as in 
tho present case, no light is thrown by any 
dooumont of transfer on the question whe- 
ther such easement is or is not to attach, 
the criterion is whether the easement is 
apparent and continuous or not. If it is 
either non-apparent or discontinuous, then 
the dominant heritage will only be entitled 
to tho easement if it is expressly mentioned 
in the document of severance as an attribute 
of that heritage. The moaning of continuous 
and apparent easements is explained ini 
S. 5 of the Act as follows : 

KaFemODts aro either contiDuous or discontl- 
DQOU8, apparent or oon^apparont. 

A coQtiououe oaacmeut is one whose enjoyment 
U, or may bo, continual without tho aot of man. 

A discontinuoua caeomont U one that noods tho 
aot of mao for its onjoymeot^ 

An apparont casement is one tho oxistonoo of 
which is shown by somo pormaoout sign which, 
upon careful Inspoction by a compotont porsooi 
would bo vlsiblo to him. 


1. V21) 14 A I R 1927 Nag 886 
•iram t. Oanpat. 

(*80) 17 A I R 1930 All 818 : 
Urmal Jugal Klahoro. 


: 104 I 0 608, Tul. 
ia7I0620,Chha- 


A noQ*apparoQt casement is ono that has no 
snob sign. 

3* (*94) 16 Bom 616, Ohunilal Manobaram v. 
Manlshaokar Atmaram. 


1 


j 


1941 


Mangilal V. Zamsingh 


It is obvious that the easement in the 
present case is apparent. The only gnestion 
is whether it is continuous, that is to say, 
whether its enjoyment is or may be conti* 
nual without the act of man. The case of 
(1871) 6 oh A ICC* was a case in which the 
owner of properties A and 6 laid pipes to 
carry water from property B to property A 
ior the purpose of supplying cattle sheds on 
property A with water. He sold property A 
to the plaintiff who enjoyed the right to the 
water until it was stopped by a purchaser 
of property B. The Court held that that was 
a continuous easement. In 2 Mad 46,* a water, 
course across the servient heritage was held 
to be an apparent and continuous easement : 
su also 4 cal 638* at pp. 689 and 642, 26 Mad 
51,’ 84 Mad 487,® A I B 1924 Mad 108,® A I B 
1924 Mad 812,*® A I B 1930 Pat 7,** A I B 1981 
Mad 661** and 68 ALL G62.** It follows that 
the easement here was a continuous and 
apparent easement, and therefore under 
s. 18 (d) of the Act. the plaintiff must be 
deemed to have reserved it when he parted 
with fields Nos. 828/2 and 829 and oonse. 
quently he will be entitled now to the use 
^of the water from those fields. The result is 
that the lower appellate Court’s decree is 
set aside and the trial Court's decree res. 
tored. Costs throughout on the respondents. 


_^*n./r.K. Appeal allowed, 

4. (1871) 6 Ch A 166 : 40 L J Oh 126 : 24 L T 209 : 
19 W R 883. Watte v. KoJeoo. 

5. (’78-80) 2 M»d 46, Morgan v. Kirby. 

6. (’79) 4 Cal 633 : 6 I A 88 : 3 Bar 856 (P C), 
Rameseur Persad Naraln Sing v, Koonj Behary 
Pattuk. 


7. (08) 26 Mad 61, Baja Suraneoi Venkati 
Papayya Bau v. Secretary of State. 

8. (’ll) 84 Mad 487 : 7 I 0 676 : 1910 M W ^ 
671 ; 8 M L T 292, OhintakiDdy Parvatamma v 
Lanka Saoyasi. 

^ ® 109 : 76 I C 331 : 4/ 

M L J 724, OftDgalu v, JagaoDatbam* 

^ ^ ^ 912 : 81 I C 183 : 41 

M L J 802, Souriraja Naidu v. Rajagopalan. 

T ® 7 : 124 I 0 885 : 11 

P L T 687, Kartfc Manjhi v. Banamall. 

: 186 I 0 849 :6( 
M L J 662, Zamlodar of Nandlgam v. Raja o 
VlslaDagaram* * 

’?ii ntV ®0 : 160 I 0 879 Pei 

I! ^ =>' I- 
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Clarke J. 

Mangilal Nandram — Plaintiff 

Applicant 

Zamsingh Ghagu and others — 

Defendants — Plon-applicants. 

Civil Rovn. Appln. No. 157 of 1940. Decided on 
16th January 1941, from order of 2nd Sub-Judge, 
First Class, KhaDdw.%, D/- 17th January 1940. 

(a) Civil P. C. (1908), S. 115 and O. 6, R. 17 
— Order disallowing amendment shutting out 
part of plaintiff's claim — Revision lies. 

An order refusing to allow an amendment of the 
plaint and thereby shutting out a pirtof the plain- 
tiff’s claim being a case decided within the moaning 
of 8. 115, is open to revision : (’33) 20 A I R 1933 
All 374, Foil. (P 290 0 2] 

(b) Civil P. C. (1908), S. 115_Appeal main- 
tainable — Order may still be interfered with in 
revision. 

Where the effect of allowing a revision in a 
matter in which an appeal might also lio, will bo 
a convenience to the parties and will save expense, 
the Court will interpret S. 115 liberally and will 
interfere in revision : (’33) 20 A I R 1933 All 374, 

fP 290 0 2] 

(c) Civil P. C. (1908), O. 6, R. 17 _ Suit by 
plaintiff on acknowledgment executed by defen- 
dant in plaintiffs account book — Defendant 
denying cash consideration pleading suit to be 
not maintainable and praying for reopening of 
accounts — Plaintiff immediately applying for 
amending plaint so as to base claim on original 
transaction— Amendment held could be allowed 
since case Introduced by it though new was not 
inconsistent. 

The plaintiff brought an action on tho last day 
of limitation to recover a certain sum on the basis 
of stamped acknowledgment executed by thodofen- 
dant in the plaintiff’saccountbook. Thodofondant 
admitted execution of acknowledgment but denied 
receipt of cash consideration and pleaded that suit 
was not maintainable as based on mere acknow. 
lodgment and that if suit was maintainable pre- 
vious transactions between tho parties be reopened 
as the acknowledgment was executed on taking 
account of those transactions. As the defendant 
denied cash consideration the plaintiff sought to 
amend the plaint and to base bis claim on tho 
original transaction. Tho amended claim was how. 
ever barred on the date of tho application lor 
amendment which was filed immediately after the 
defendant’s written statement denying cash con- 
sideration : 

Held that the plaintiff was entitled to the 
amendment which though introduced a new case 
did not introduce an inconsistent case. Even if it 
could be said that the amendment was sought at 
a late stage and that it sought to Introduce a new 
and inconsistent causeof action, tho special circum- 
stances (defendant himself In bis written statement 
having asked for reopening the previous trans* 
actions) of the case justified the amendment of the 
plaint : 11 M I A 468 (PC); (’ 21 ) 8 A I R 1921 P C 
60 and (’83) 20 A I R 1933 Bom 476, Ref. on; (’22)9 
AIR 1922 P 0 249, Diiting.', (’88) 26 A I R 1988 
Nag 888, Expl. [P 291 0 2 ; P 292 0 1] 

B, S. T>ah\r — for Applicant, 

K. B. Tare — for Non-applicant 1. 
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Order. — The applioanb.plaintiff brought 
this action to recover Ba. 4000 on the basis 
of a stamped acknowledgment executed by 
defendant l in the plaintiff’s account book 
on 9th February 1986. This acknowledgment 
is Ex. P.l and testiBes to the fact of a sum 
of Rs. 4000 cash in Government currency as 
payable by defendant 1 and his son Beosingh. 
The action was brought on the last day of 
limitation for such a suit, namely on 9th 
February 1939. The defendants admitted 
executing the acknowledgment but denied 
that cash consideration was received from 
the plaintiff on 9th February 1936. Accor, 
ding to them the acknowledgment was exe. 
outed on the taking of an account of the 
previous transactions between the parties. 
They contended, in the 6rst place, that the 
document on which the plaintiff sued was 
a bare acknowledgment which could not 
form the basis of a suit. In the alternative, 
if it should be held that the plaintiff could 
sue on this document, they demanded that 
the previous transactions should be re- 
opened under the Central Provinces debt 
legislation and that they should be given 
relief in respect of the rate of interest 
charged on the debt as well as an instalment 
decree. The last of the written statements 
of the several defendants was filed on 6th 
October 1939. There is no material difference 
between the written statements of any of 
the defendants. On the same date the plain- 
tiff in reply asked for time to apply for 
amendment of his plaint which was allowed 
and at the next hearing, icth November 
1939, the plaintiff submitted bis application 
for amending the plaint and the defendants 
took another adjournment until iGth January 
1940 in order to reply thereto. They duly 
replied and the case was argued. 

The plaintiff in his amendment applica. 
tion stated that the amendment was neces- 
sary by reason of the defendants denying 
that the transaction of 9th February 1986 
was a cash transaction in spite of an agree- 
ment between them that it should be treated 
as though it has been a cash advance of that 
date. The plaintiff explained that he bad 
accepted this agreement as a novation of the 
original contract bub that inasmuch as the 
defendant wm now denying that it was a 
cash transaction it would be necessary to go 
into the previous accounts. He therefore 
set out the transactions which commenced 
on 19th May 1980 with a loan of Rs. 2000 to 
defendant i acknowledged in the plaintiff’s 
account book in the same way as the ao- 
knowledgment of 9th February 1036 . This 


acknowledgment of 19th May 1930 was ao- 
knowledged afresh on 23rd February 198 S 
when the admitted liability was Rs. 2822-8.0 
and again on 9bh February 1986 by the 
acknowledgment on which the suit was 
brought. By his application the plaintiff 
sought to base his suit on the original trans. 
action of I9th May 1930. the limitation being 
saved by the acknowledgments of 1933 and 
1936. The lower Court has rejected the ap. 
plication for amendment, relying on I l R 
(1939) Nag 194* and holding that by the 
amendment the plaintiff is seeking to make 
out a new and inconsistent case which would 
have been barred by limitation at the date 
of the application for amendment. 

The first j^int which I have to consider 
is whether in view of the fact that the 
plaintiff would have a right of appeal on 
this question if the case were allowed to 
proceed to judgment I should interfere in 
revision at this stage. The answer to this 
is given in 55 all 256* where it was held 
that in a case like this a revision lies be- 
cause the effect of the lower Court’s order 
is to shut out a part of the plaintiff's claim 
and is therefore a "case decided" within the 
meaning of s. 115, Civil P. C. It was also 
there held that where the effect of allowing 
a revision in a matter in which an appeal 
might also lio, will bo a convenience to the 
parties and will save expense, the Court 
will interpret s. 115 liberally. With these! 
observations I respectfully concur. Although 
Mr. Dabir on behalf of the applicant has 
spent some time arguing whether Ex. P-l is 
a bare acknowledgment or not, it is not for 
nee to decide this question at this stage as 
that is a question which the lower Court 
will have to decide in the suit. The only 
question which I have to decide is whether 
the lower Court acted with material irrogu* 
larity in the exercise of its jurisdiction in 
disallowing the plaintiff's application for 
amendment. In 11 mi A 468 * the Privy Coun- 
cil allowed an amendment of tho ploadings 
long after the suit would have boon barred 
by limitation if it had been freshly insti- 
tuted on that date. Their Lordships observed 
that in the oircumstances of the case before 
them the defence of limitation would be 

1. TsS) 26 A I R 1988 Nag 868 : 170 I 0 729 ; 1 1> 

R(19d9) Nag 194, LaebbamaDsiogh T. Mabondra- 
lal Ohoudhati. , 

2. CSS) 20 A I R 1933 All 374 : 146 I 0 869 : 65 

AU 256 : 1933 A L J 268, KUbao Lai Babu Lai 
V. Bam Obandra. . 

3. (’67) 11 M I A 468 : 9 W R 9 : 2 Suth 107 ; 2 
Bar 820 (P O). Mobummud Zaboor All Kbao 
M(. Tbakooranod Rutta Koer. 
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ioeqaitable and as the case had been heard 
ex parte and the respondent was not before 
their Lordships they could not put her on 
terms as to her defence to a fresh suit. They 
therefore allowed the plaintiff to amend his 
plaint. 48 Cal llO* is another case in which 
their Lordships considered that the special 
circumstances of the case warranted an 
amendment of the plaint after the expiry 
of the period of limitation. They observed 
at page 116 : 

That there was iall power to make the amend* 
moot cannot be disputed, and though aucha power 
shouJd not as a rule be exetebed whore its eSect is 
to take away from a defendant a legal right which 
has accrued to him by lapse of time, yet there are 
cases, (sM (or example 11 MIA 4683), vrhere such 
considerations are outweighed by the special cir. 
cumstances of the case, and their Lordships are not 
prepared to dlSer from the Judicial Commissioocr 
in thinking that the present case is one. 

As has been pointed oat in I L R (1939) 
Nag 194‘ unless there are special circum- 
stances such as existed in 11 M I A 4G8^ and 
48 Cal 110* the effect should be given to the 
rule laid down by their Lordships in 36 Cal 
780* to the effect that the Court should re- 
fuse to entertain at a late stage of the case 
a now question the solution of which must 
depend on evidence. In both 86 cal 780* and 
I L R (1939) Nag 194^ the amendment was 
sought at a very late stage after the evidence 
was closed and the cases were fixed for 
arguments. The Division Bench has how- 
ever been careful to observe that 
amendments should always be made with groat 
readiness .... but where one sees an amendment 
asked for at so late a stage which introduces a new 
cause of action after the period of limitation for a 
fresh suit has expired then exceptional circum- 
stances must be present “to justify a Court letting 
the plalntlfl do in one litigation what hocannot do 
in another," 


I L R (1989) Nag 194* therefore amounts b 
this : Amendments should be allowed witl 
groat readiness but, if all the following oit 
cumstances exist, i. e., if tbe application i 
made at a late stage, and especially if at th 
time of the application for amendment asui 
on the amended plaint would be barred b; 
limitation, and if the amendment seeks b 
intrMuoe a new and inconsistent case, thei 
special circumstances must exist befor 
amendment should be allowed. In the pre 
sent case the only feature present of those se 

out aljove is that a fresh suit on the amende, 
plaint wOT|d be Wred by limitation. Theap 


4. ('21) 8 A I R 1921 P 0 60 : 67 I 0 606 • 4ft f 
110 : 47 I A 265(PO).Charan Dasv Ami; 

5. (’09) 80 Cal 780 : 8 I 0 882 • 86 I A 109 • 

0 L J 68 : 18 0 W N 920 : 93 P^R ( 

hsh Rup Nataln v. Qopal Devi. ** ^*^ *^ ‘ 


plication was not made at a late stage and 
it does not to my mind seek to introduce a 
new and inconsistent case. The application 
was made as soon as the defendants had 
submitted their written statements. More- 
over, in I L R (1939) Nag 191,* the plaintiffs 
stated in their plaint, after reciting the 
documents which they filed with the plaint, 
"there is no other paper either in the posses, 
sion of the plaintiffs or other persons to be 
produced in evidence of tbe claim," which 
was interpreted as meaning that the docu- 
ment on which they wished to rely by way 
of amendment was irrelevant to the claim 
which they originally pleaded. In the case 
before me the plaintiff says in para. 6 of the 
plaint : "The plaintiff . . . will produce other 
pajjers that will be found necessary after 
statements of the defendants." I would draw 
attention to certain other observations of 
their Lordships in 48 Cal llO* at p. no where 
they say r 

But tbeir Lordships aro in fail agroonient with 
tbe statement made by the Judicial CommiSbioner 
that, “however defective thoframo of the suit m>iy 
be, the plaintiffs’ object waste pre-empt tho laud, 
their cause of action was one and tbe same 
wholbor they sued for possessionior not." If this 
be 80 , all that happened waa that the plaintiffs, 
through some clumsy blundering, attempted to 
assert rights that they undoubtedly possessed 
under tho statute in a form which tbe statute did 
not permit. But if once it bo accepted that they 
were attempting to establish those rights there is 
no sufticlent reason shown for disturbing the judg. 
uient of tho Judicial Commissioner, who thinks 
they should be at liberty to express tbeir intontiou 
in a plainer and less ambiguous manner. 

Tho Division Bench in i l R (1939) Nag 
194* considered that the case before them 
was similar to 48 Cal 832,* another Privy 
Conncil case in which leave to amend was 
refused. 48 cal 882® has been explained and 
distinguished in 57 Bom 802^ in which there 
waa a suit on a promissory note executed by 
one of the defendants and the plaintiff 
having sued that defendant and another 
defendant he was allowed to amend his 
plaint so as to base his claim against tbe 
other defendant on the transactions which 
gave rise to the promissory note. There, as 
here, the real subject-matter of the suit was 
the indebtedness of the defendants. The 
amendment, although it may seek to intro- 
duce a new case, does not seek to introduce 
an inconsistent case. Furthermore, even if 

6. (’22) 9 AIRU922 P O 249 : 63 I 0 914 : 46 Cal 
882 : 48 I A 214 : 4 U B R 30 (PC), Ma Shwe 
Mya V. Mauug Mo lloaung. 

7. (’88) 20 AIR 1983 Bom 476 : 147 I C 426 : 57 
Bom 802 : 85 Bom L R 066, Sarafalll Mahoma- 
dali V, Mabasukhbhai JoebaDdbhai. 
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it could be said that the amendment here 
was sought at a late stage and that it sought 
to introduce a new and inconsistent cause 
of action, the special circumstances of this 
case would appear to justify an amendment 
of the plaint. These special circumstances 
are that the defendants themselves have in 
their written statement asked for the pre- 
vious transactions to be reopened. The 
plaintiff has only acceded to their wish by 
agreeing to the reopening of the transactions. 
T hold therefore that the amendment should 
have been allowed. I see no reason for 
putting the plaintiff on terms as to costs. 
The application is allowed and the Bnding 
on the preliminary issue will be 'yes’ instead 
of ‘no.’ Costs of the application on the non. 
applicants. I allow Rs. 20 as counsel's fee. 

G.N./R.K. Application allotved. 
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Municipal Committee, Bilaspur 

Defendant — Applicant 

V. 

Wamanrao V inayakrao Brahmin — 

Plaintiff — Non-applicant. 

Civil Revn. No. 2G3 of 1040. Docidoa on 20th 
Docombor 1940, for revision of dccroo of Judge, 
SmallCauseCourt, Raipur, D/-,8th Docombor 1939.’ 

(a) CivU P. C. (1908), O. 18, R. 18 — Parties 
agreeing to accept opinion of Judge on certain 
point requiring spot inspection and leading no 
evidence — Opinion of Judge formed on spot in- 
spection can be accepted in place of evidence. 

It is true that in an ordinary case tboopinion of 
the Judge formed on spot inspection cannot take 
tho place of evidence, but where the parties had 
agreed to accept the opinion of tho Judge on cer- 
tain point requiring spot Inspection and for that 
reason led no evidence, in such special clrcum- 
stances, the opinion of tho Judge can bo accepted 
in place of evidence. [p 292 0 2) 

(b) C. P. Municipalities Act (2 of 1922), S. 133 
(1) (e) — Flour mill, unless raising offensive 
noises, smell or smoke, is not licensable under 
Section 133 (1) (e). 

Section 133 (1) (o) moans that the manufactory, 
engine-house or place of business must be capable 
of description as one from which oOonslve or un- 
wholesome smells, noises or smoke arise. It is 
obviously not intended that any manufactory 
should require a llcenea whether offensive or un- 
wholesome smells, noises or smoke arise from It or 
not. Hence if a flour mill is to be licensable under 
this ^tion it must be one from which oflonsive or 
unwholesome smells, noises or smoko arise. 

[P 298 0 1 21 

(c) Interpretation of statutes— Marginal note. 

The marginal note can be Uken into consldera- 
iloD sbowing tho iDtentloD of a seotion. 

T. P. Naik ~ for Applicant. ° 

Ge Be Dec — tor Non-applicants 


V. Wamanrao (Clarke J.) A. I. R. 

Order. — The non-applicant Wamanrao 
owns a flour mill within the limits of the 
Bilaspur Municipality. The latter recovered 
from him Rs. 53 by way of license fee under 
s. 133, Central Provinces Municipalities Act. 
Wamanrao brought this action to recover 
that amount from the municipality on the 
ground that his was not a business which 
fell within the description of businesses 
taxable under s. 133. Ho has been successful 
in the lower Court, and hence the Munici- 
pal Committee has now come up in revision, 
Only two points arise for determination. 
The flrst is one of fact whether in point of 
fact the non-applicant’s business is of an 
offensive nature; the other is one of law as 
to whether on the flnding that the baainess 
is not of an offensive nature it is neverthe- 
less taxable under S. 138. On the first point 
tho parties led no evidence but they agreed 
to accept the opinion of the Judge himself 
on a spot inspection of the non-applicant’s 
factory. The Judge accordingly visited the 
factory and, as he says, he found that the 
mill was run by a small electric motor which 
made a pleasant humming sound scarcely 
audible outside tho mill and he failed to de- 
tect any kind of offensive smell. He there, 
fore found that tho mill did not produce 
any offensive smell or noise. The applicant 
committee has objected before me to the 
finding being based on the personal opinion 
of the Judge. Obviously the opinion of a 
Judge as formed by an inspection of the 
subject-matter of the dispute is envisaged 
by the provisions of o. 13, R. 18, Civil P. C. 

If the Judge was not expected to form any 
opinion of what he saw himself, there could 
be no object in allowing a spot inspection. 

I am not prepared to say that in an ordi- 
nary case tho opinion of thoJudgeso formed 
could take the place of evidence, but in the 
present case, in view of tho fact that the 
parties had agreed to accept tho opinion of 
the Judge on that point, and for that reason 
led no evidence, in such special olrcum- 
stances, the opinion of the Judge could be 
accepted in place of evidence. The situation 
is similar to tho taking of a special oath by 
a party or the constitution of the Court as 
an arbitrator for the purpose of one parti- 
cular finding. I therefore accept the finding 
of the learned Judge that tho non- applicant's 
business was not of an offensive nature from 
tho point of view of noise or smell. The 
second question turns on tho interpretation 
of s. 183 (l) (e), Central Provinces Munici- 
palities Act. There is a marginal note at the 
commenoement of s. 183 to the effoot that 
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the seotiondeals with the "power to regulate 
offensive or dangerous trades." The section 
then provides that 

DO place within the limits of a manicipality shall 
be used for any of the following purposes . . . . ex> 
cept under a license obtain^ by the owner or 
occupier from the committee and renewable an. 
Doally. 

The purposes mentioned are 

(a) melting tallow, (b) boiling bones, offal or 
blood, (c) as a soap-honse, oil boiling house, dyeing 
bouse or tannery, (d) as a brick-kiln, pottery or 
lime-kiln, (e) as any other manufactory, engine- 
houre or place of business from which offensive or 
unwholesome smells, noises or smoke arise, (f) as 
a yard or depot for trade In grain, hay, straw, cot- 
ton, oilseed, oilcake, thatching grass, wood, char- 
coal or coal or other dangerously inllammable 
material, (g) as a store-house for any explosive or 
for petroleum or any inflammable oil spirit. 

Now it is obvious that all these trades or 
businesses specihed by description in (a) to 
(g) above are either offensive or dangerous 
trades. When therefore in (e) the Legis- 
lature desoribes "as any other manufactory, 
engine-house or place of business from which 
offensive or unwholesome smells, noises or 
smoke arise" it means that the manufactory, 
ongino-bouso or place of business most be 
capable of description as one from which 
offensive or unwholesome smells, noises or 
smoke arise. It is obvionsly not intended 
that any manufactory should require a 
license whether offensive or unwholesome 
smells, noises or smoke arise from it or not. 
That is the interpretation which the appli- 
cant committee desires to place on the sec- 
tion. Mr. Naik on behalf of the committee 
has spent a considerable time in arguing that 
the presence of a comma after "manufac- 
tory” and the absence of commas after 
'engine-house" and "place of business" 
means that the manufactory is excluded from 
those buBineeses which have to be of an 
offensive or unwholesome nature before they 
become liable to license. He has cited a 
number of cases whore the language of other 
Acts aud the punctuation therein have been 
considered and discussed and the effect of 
the punctuation in those Acts baa been com. 
mented upon. It is neeless, however, to argue 
from the wording of other Acts to the word- 
ing of this Act. In order to interpret the 
section one has to read it as a whole and if 
it is clear what the intention of the Legis. 
latnre is, and that meaning is the plain 
meaning of the words used, then it is im. 
proper to strain the language so as to en- 
deavour to make it mean something else. 
The marginal note can be taken into con- 
isideration showing that the section is only 
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intended to regulate offensive or dangerous 
trades. When that fact is borne in mind it' 
is absurd to suppose that any manufactory, 
whether it is offensive or dangerous or not, 
is intended to be subject to license. If that 
were so, there was no object in specifying a 
number of offensive or dangerous manu- 
factories before montioning in clause (e) 
"any other manufactory etc." 

I have frequently observed that typists 
and printers in this country are in the habit, 
when giving a list of items, of putting a 
comma between each item except the last 
two which are usually separated by the 
words ‘and’ or 'or'. The idea is that the 
word ‘and’ or the word ‘or’ takes the place 
of a comma. I am aware that that is not 
strictly correct and that a comma should also 
appear before the word ‘and’ or the word 
‘or’. It seems however to have become a 
more or less usual practice and that is all 
that the printer appears to have done in the 
present instance. Another instance of the 
same thing is observable in the very same 
clause (e) of S. 133 (l), where the clause 
finishes with the words " unwholesome 
smells, noises or smoke arise" there is no 
comma after the word 'noises’ because the 
word ‘or’ comes in between. It is obviously 
not intended that smells or noises or smoke 
should be divided into two groups, one con- 
sisting of the word 'smells' and the other 
noises and smoke’. Similarly as far as the 
manufactory, engine-house or place of busi- 
ness are concerned, it is not intended that 
they should have been in two groups one 
consisting of the manufactory and the other 
of engine-house and place of business. I 
entirely agree therefore with the inter- 
pretation which the learned Judge has placed 
on the section. I must not however be under, 
stood to say that no flour mill can be of 
nature which requires a license under this 
section, but I do say that if a flour mill is to 
be licensable under this section it must be onej 
from which offensive or unwholesome smells,' 
noises or smoke arise. There is therefore 
no cause for interference. The application 
is dismissed with costs. I allow Rs. 20 as 
counsel's fee. 

D.S./r.k. Application dismissed. 
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(28) A. I. R. 1941 Nagpur 294 years later fche plaintiff 'i 

Vivian Bose J. ^ under which th 

r TThi^t, Df • fit A >• ^ pointed executor to his € 

C. Khisty — Plaintiff — Applicant i. , 


K. B. Subbarao — Defendant — 

Opposite Party. 

Civil Revn. No. 447 of 1939, Decided on 9th 
September 1940, for revision of order of let Sub- 
Judgo, 2od Class (Small Cause Jurisdiction), Nag- 
pur, D/- 12th June 1939. 

(a) Acknowledgment— No cause of action can 
be founded on acknowledgment. 

No cause of action can bo founded on an acknow- 
ledgment. All that an acknowledgnient can do is 
to extend limitation. (P 294 C 2) 

(b) Usurious Loans Act (1918)— Disapproval 
of extortionate claims is based on inherent in- 
equity of transaction. 

Tho disapproval with which extortionate claim.s 
aro^viowed in Courts is based on tho inherent in. 
equity of tho transaction and not on the capacity 
in which a plaintiff seeks to enforce it. (P 294 C 2J 

(c) Usurious Loans Act (1918 as amended by 
C. P Act, 11 of 1934). S. 2 (3) (b)-:Act makes 
no dlsiinction between types ol Court to which 
it is to apply. 

A a regards tho jurisdiction of tho Court, the 
Usurioue Loans Act makes no distinction between 
tho types of Court to which it is to apply. It is 
applied to alUuits which fulfil tho conditions sot 
out in 8. 2 (3) (b), irreapectiTo of tho kind of Court 
ID which they are iostituted. [p 296 C 2] 

(d) Usurious Loans Act (1918 as amended by 
C. P. Act. 11 of 1934). S. 3 (1) (b)_Suit to 
enforce agreement by way of settlement of 
accounts Is cognizable by Court of Small Causes 
—It can reopen accounts under S. 3 (1) (b). 

A suit for tho enforcemont of an agreement by 
way of sottlomont of accounts is cognizable by a 
Court of Small Causes, and the more fact that 
accounts have to be taken for the disposal of tho 
suit not turn the suit Into one for an account 
and therefore does not prevent tho Court from 
taking the accounts. The Usurious Loans Act of 
1918 asBDionded by tho Local Act, II of 1934, applies 
to such a suit and tho Court of Small Causes can 
reopen accounts under 8. 3 (1) (b). [P 295 C 2 ; 

P 296 0 ij 

(e) amended by 

n' 3 5* mandatory-- 

Court is bound to exercise powers conferred by 
b. 3 irrespective of payment ol court-lee. 

Section 8 is mandatory and the Court is bound 
to exercise the powers conferred the moment the 
^cts bring the claim within tho ambit ol the Act. 
There is no question about payment of court-foes 
or anything else. (P 29G 0 1) 

6, P, Kolwal — for Applicant. 

W. Dull and A, L. Halve — for Opposite Party. 

Order. — This revision raises two in- 
teresting points. On loth February I 98 i, the 
defendant executed a mortgage in favour of 
tho plaintiff’s father for Rs. 2000 . Interest 
’was at Be. 1 . 4.0 per cent, per month. Some 
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years later the plaintiff’s father died leavine 
a will under which the plaintiff was ap 
pointed executor to his estate. The plaintiff 
IS acting, and has acted, in this matter, as 
his father's executor. On 22nd March 1936, 
there was a settlement of accjountg between 
the plaintiff and tho defendant. It is not 
clear from the plaint what form this settle- 
ment took. All that the plaint says is • 

That on 22nd March 193G the defendant named 
above made account and a sum of Rs. 125 was 
found due from him on account of interest on 
mortgage .... over and above the principal. 

The plaint then continues : 

The defendant paid off the principal and acknow- 
ledged the amountof Rs.l25 as duo from him. The 
defendant promised to pay the sum of Rs. 125 within 
a year (by lour instalments of Rs. 31.4-0 each). 

No instalments were paid and tho claim 
here ib for this Ra. 125 , which is treated in 
the plaint as the principal and for interest 
at 9 per cent, per annum on it. The date of 
the cause of action is stated to be 22nd 
March 1937. The only document relied on in 
the plaint is Ex. P-i which the plaint des. 
cribes, and rightly, as an acknowledgment. 
Now it is clear that no cause of action can| 
be founded on an acknowledgment. All that 
an acknowledgment can do is to e-xtend limi- 
tation. The cause of action here is there- 
fore either the mortgage or a fresh contract 
which after discharging the mortgage con- 
stituted a fresh foundation of liability. No 
such contract has been pleaded, nor has 
Ex. P-2, on which reliance was placed in 
the arguments before me, been relied on 
or oven referred to in tho plaint. There- 
fore, strictly speaking, in the absence of an 
application for leave to amend, the plaint 
should have been thrown out in limine on 
the ground that it disclosed no cause of 
action. I am averse to technicalities but 
I see no reason why the law should bo 
strained in favour of a pleader who is exact- 
ing bis last pound of flesh in the most 
approved moneylender style. It is true he^ 
is acting as an exeentor but the disapproval 
with which extortionate claims are viewed 
in Courts is based on the inherent inequity 
of the transaction and not on the capacity 
in which a plaintiff seeks to enforce it. It 
will be seen that the unfortunate defendant 
bad paid Rs. 1525 as interest on a secured 
debt in respect of a loan of Rs. 2000 in just 
over 6v6 years, and though he paid as much 
08 Rs. 2000 when the accounts were made 
up be was not forgiven this paltry sum of 
Rs. 126. However, I do not think it will be 
in the interest of either side to throw out 
the claim on this teobnioal ground though 


1 


i941 


0. Khistt V. K. B. SUBBARAO (Vivian Bose J.) 


tbe objection was taken by tbe defendant in 
tbe lower Coart. It will only mean farther 
litigation of a macb heavier character on tbe 
mortgage which will probably end in the 
same way. 1 will therefore treat this case, 
as 1 have been asked to treat it here by tbe 
plaintiff's learned coansel, as one based on a 
transaction dated 22nd March 1936, which re- 
sulted in an agreement settling the accounts 
on the mortgage and furnishing a fresh 
foundation of liability in respect of Bs. 125 
and its interest. 

The question then is whether the Usurious 
Loans Act of 1016, as amended locally by 
C. P. Act, 11 of 1084, applies in a case of this 
kind. The fundamental objection is that this 
results in a Small Cause Court reopening 
accounts on a mortgage when a Court of 
that nature is debarred from entertaining a 
suit on tbe mortgage itself. But of course 
if tbe Legislature permits this to bo done 
its provisions must be given effect to. Sec- 
tion 2 (8) (b) , Usurious Loans Act, states that 

'suit to wbiob this Act relatce' means any suit— 

• • ■ • 

(b) (or the enforoomeot o( . . . . any agreomont, 
whether by way of eettlement of account or other- 
wise, made after tbe commencement of this Act, in 
respeot of any loan made either before or after tbe 
oommeocement of tbie Act. 

Tbe amended Act came into force on 15th 
June 1984. Tbe loan on the mortgage was 
mode before the Act came into force (on lOth 
February 1991), but the section quoted above 
states expressly that the Act is to apply in 
respect of any loan made either before or 
after the commencement of the Act. There- 
fore whether we take tbe date of the origi. 
nal Act of 1919 as the crucial date or that of 
the amended Act of 1984, the mortgage in 
question is covered by the provision of this 
sub. section. The sub-section also applies to 
any agreement whether by way of settle- 
ment of account or otherwise, ‘made after 
tbe commencement of this Act.’ The settle- 
ment of account in question here was effected 
on 22nd March 1936. that is to say after the 
amended Act came into force (and certainly 
after the original Act). Therefore, it applies 
to the transaction in suit so far as its date 
18 concerned. 

<1 B®ction also applies to any agreement 

whether by way of eettlement of account 
or otherwise." This agreement is, according 
to the hypothesis on which we are proceed- 
ing, by way of settlement of account. If it 
is not, then as I have said the suit must 
fail. But if the agreement is not by way of 
settlement of account, then it is "otherwise" 
and so is still covered by tbe Act. That 
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being so, the Act applies completely and all 
we have to see is whether the matter is 
beyond the competence of a Court of Small 
Causes. The various rulings cited in argu- 
ment about retrospection and tbe like have 
no relevance here because there is no room 
for ambiguity in the language of the Act ; 
nor is there any question about pending 
proceedings because the suit was instituted 
long after the Act of 1934 came into opera- 
tion. It is quite clear, and is so stated in 
express terms, that the Act is to operate in 
respect of all suits for the enforcement of 
agreements made after the commencement 
of the Act in respect of loans made either 
before or after its commencement. Those 
conditions are fulfilled. As regards the juris- 
diction of the Court, tbe Usurious Loans 
Act makes no distinction between tbe types 
of Court to which it is to apply. It is ap- 
plied to all suits which fulfil tbe conditions 
set out above irrespective of the kind of 
Court in which they are instituted. And 
8. 3 empowers all Courts without restric- 
tion of any kind in which these suits are 
admitted to exercise the powers conferred 
by 8. 8 (i) (b). These powers enable such 
Courts (without restriction) to reopen any 
account already taken between the debtor 
and the creditor within a limit of 12 years 
notwithstanding any agreement purporting 
to close previous dealings and to create a 
new obligation." Therefore so far as tho 
Usurious Loans Act is concerned the matter 
is completely covered. 

Turning next to 8. 15, Provincial Small 
Cause Courts Act, the prohibition there is 
in respect of "suits" excepted from the 
cognizance of a "Court of Small Causes" 
and tbe second schedule sets out the kind 
of suits excluded. Among them are suits for 
foreclosure or for redemption, and a suit for 
accounts. But the present suit is not a suit 
of that character. It is a suit for the en- 
forcement of an agreement dated 22nd March 
1936 and is cognizable by a Court of Small 
Causes. Once the suit is cognizable a Small 
Cause Court can exercise all the powers 
which any ordinary Court dealing with that 
typo of suit can exorcise. The Small Cause 
Courts Act contains no restriction about 
what the Court may or may not do once 
the suit is entertained except that in cer- 
tain matters the procedure of the Court is 
simplified. It has for instance repeatedly 
been held that the mere fact that accounts 
have to be taken for the disposal of the suit 
does not turn the suit into one for an 
account and therefore does not prevent tbe 
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Court from taking the accounts. The same 
principle applies here. I am therefore of 
opinion that the Usurious Loans Act of 
1918 as amended by the local Act ll of 1934 
applies here. 

Once that is accepted then no exception 

can be taken to ^vhat the lower Court has 

done in this case. But it is argued that it 

was wrong in ordering the defendant to 

refund anything when no claim for refund 

was made and no court, fees paid in respect 

of it. That however is not what the Act 

requires. The Act provides special protec- 

tion to debtors against the extortions of 

greedy and grasping lenders of money. Its 

provisions are drastic but there is no need 

for any person to place himself within its 

reach. The remedy lies in his own hands 

and if he does not choose to avail himself 

of it by exercising the moderation which the 

Legislature expects of him in his demands 

ho has only himself to thank when the law 

clampsdownon him with a heavy hand. See. 

|tion 8 is mandatory and the Court is bound 

to exercise the powers conferred the moment 

the facts bring the claim within the ambit 

of the Act. There is no question about pay. 

ment of court-fees or anything else. The 

application fails and is dismissed with costs. 

No counsel’s fee as no cortiBcate has been 
filed. 

D.S./r.k. Application dismissed. 
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Harlans Singh Eira Singh 
Accused — Applicant 


V. 


Emperor. 

NMDur in Sesaione Judge, 

agpur, in Criminal Rovjgion Ko. 148 of 1940 , 

ioImTJlnt" " (O-F^n-l'y living 

sumid tn K f - Head Of family is ore- 

in hot ? o* unlicensed arms 

We?^ht » is rebuttable.- 

wlth'clrcims, Vries 

wbotbor Hindu or non- 
Hindu living Jointly in the same houso the head of 
the family la presumed to be in possession of tbs 
onllMnaed arms that may be found in the house. 
The presumption is rebuttable and the weight to 

d?n» ^ presumption must vary accor. 
ding to ciroumaUnces. It can easily be rebutted bv 

I receptacle in qn^lon 

WM In the particular and exclusive possession of 
one member ol the family. The it^^o^the 
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presumption would also vary according to the. 
improbability that the article owing toils size, etc 
could have scaped the notice of the head of the 
: (’87) 24 AIR 1937 Pesh 73 and (’29) 16 
A I R 1929 Lah 872, Rel. on ; ('32) 19 AIR 1982 
All 441 and (’34) 21 A I R 1934 All 648, Eef. 

[P 297 0 1, 2] 

Iv. C. Dull, AdvocaU^General — for the Crown. 

Order. — One Harbans Singh. Sikh, has 
been convicted under s. 19 (f), Arms Act, 
of being in possession of seven live cartridges 
(.22 bore) and six caps without a license, 
and sentenced to pay a fine of Rs. 26. The 
question is whether possession has been 
legally proved against him. The learned Ses- 
sioDS Judge, Nagpur, thinks not and has 
referred the case under s. 438 , Criminal 
P. C. The learned Advocate-General has 
argued in support of the conviction. The 
accused is absent and unrepresented. The 
facts found are that at the time when the 
house was searched both the accused Har. 
bans Singh and his younger brother Jagjit 
Singh, who was accused 2 , and their families 
were living in this house which had been 
taken on rent from Boodsing (p. w. 6). 
There is some difference in the evidence 
between Boodsing and his Bon Dr. Ramsing 
(p. w. i) concerning whether accused took 
the house in his own name or in that of 
the younger brother. But that is not very 
material. The Magistrate finds that when 
accused 1 took the bouse on rent he was 
manager of the family and his younger 
brother Jagjit Singh joined him later to live 
there. The cartridges and caps were found 
in one box and a toy pistol, for which no 
license was required, was found in another. 
There is no proof that these boxes belonged 
to one of the brothers rather than the other. 
Harbans Singh’s defence, which has been 
disbelieved, was that he never occupied or 
took on rent this bouse but lived in another 
one in circle No. IG with bis parents. The 
learned Sessions Juege thinks that as the 
ownership of the box has not been made 
out and as the two brothers are Sikhs and 
therefore do not form a joint Hindu family 
it is impossible to hold the applicant res* 
ponsible simply because of bis being elder. 

For the Crown it is argued that as the two 
brothers were living jointly in one bouso 
and the elder was managing affairs it 'does 
not matter that they were not a Hindu 
joint family ; in the oiroumstances there is 
a presumption that Harbans Singh must 
have known what was in the house, and he 
has not at all rebutted that presumption : 
on the contrary be denied entirely residing 
in the house, wbiob has been disbelieved. 
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I am referred to the followiog cases: 
64 ALL 411^ was a case of a joint Hindu family. 
It was held that S. 19 (f), Arms Act, did 
not speak of " exclusive" possession and 
that there was a presumption that a gun in 
their house was in the possession and con. 
trol of all the adult members of the family. 
The Judge indicated that so far as the sec. 
tion was concerned Hindus were in the 
same position as Mahomedans or Indian 
Christians, the point being that the accused 
was one of the persona who lived in the 
house and one of the adult male members of 
the family. In A I R 1984 ALL 648® Sulai- 
man C. J. and King J. said that every such 
case must be decided on its own facts. 
There the article was a twelve-inch pistol 
which was in a kotbri occupied by tbe ac- 
cused and his sons. It was held that the 
accused must have been aware of tbe pre* 
sence of the pistol. In a i R 1929 Lah 872® the 
accused was presumably a Sikh as his name 
was Karam Singh. He occupied the house 
jointly with his wife and his father. It was 
laid down that in the case of a house oc. 
cupied by a joint family there is an initial 
presumption that an article found therein is 
in tbe possession of the head of the family. In 
AIR 1987 Pesh 78* three possible inferences 
|are considered which may be drawn when 
several persons jointly occupy a house. The 
Court accepted the third view that the bead 
|Of the house is responsible for unlicensed 
;arms recovered from it unless it is shown 
jtbat one of the other occupants had exclu- 
sive possession of them. The case in 16 Pat 
|C9G* was relied on. In this last case there 
jWas a joint Hindu family. But I do not sea 
[why the same principle should not apply 
jto other (non-Hindu) families living jointly 
]jn the Mme house. I agree with the view 
jtakeu in the Peshawar case. The weight to 
be attached to the presumption must vary 
according to circumstances. It could easily 
be rebutted by showing that the room or 
re(»ptacla in question was in tbe particular 
[and exclusive possession of one member of 
the fatnily. That is not the case here. The 

'Btrengtli^ of ^e jresu mptio n would also 

° aVhdar ^ ^ Emperor 

2. ('84) 21 AIR 1984 All 646 : 147 I C 62fi • 3S 

\ L J 0 681 : 88 

C-r Li j 888 , Emperor v. Mir Ahmad 

^Cr ' l*J 100*^?b P®? : 166 i 0 803 : 88 

096 : 17 P I. T 678, Ma„g„ 


vary according to the improbability that 
the article, owing to its size etc., could have 
escaped the notice of tbe head of the family. 
In the present case the articles are small, 
but I still think that there is a presumption 
against Harbans Singh, which he has at- 
tempted to rebut by a false plea altogether. 
I think that the conviction and sentence 
are proper and should be maintained. The 
reference is refused. 

G.N./r.k. Reference refused. 
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Skamrao Bhaurao ilarathe — 

Defendant — Appellant 

V. 

Erishnarao Bhaurao Marathe — 

Plaintiff — Respondent. 

Second Appeal No. 258 of 1940, Decided on 4th 
April 1941, from appellate decree of 2nd Addl. Dist. 
Judge. Nagpur, D/. 9lh March 1940. 

Hindu law — Succession Brothers 

Self-acquired property of deceased brother — 
Brother living with deceased and brother living 
separate are both entitled to equal shares. 

Under the Hindu law while the brothers are re- 
garded as distinct individuals tbe father and sou 
aro regarded as constituting ono entity which can 
be broken up only by a partition. The natural and 
necessary result of the distinction is that while the 
son s interest in bis father’s self-acquired property 
arises by birth, that of a person in the sell-acqulr- 
od property of his brother arises on the death of 
the propositus; the property passes by succession 
and becomes not the ancestral but the self-acquisl- 
tion of the brother inheriting it. The principle of 
representation which applies in the caso of tho 
devolution of property from f,athet to son does not 
operate in tbe case of a brother’s succession to a 
brother. Consequently, tho circumstance as to tho 
inheriting brother being joint with or separata 
from the deceased brother whoso property ho in- 
herits becomes wholly immaterial. Jointness in 
estate is a different thing from mere jointness in 
residence or even mess, for tho former involves tho 
conception of a coparcenary. (P 300 0 1, 2) 

Consequently a brother by the fact of his more 
living together with his deceased brother can bo in 
no belter position than the other brother who was 
living separately, and therefore the property of the 
deceased brother falls to bo regulated entirely by 
the principle of succession so as to entitle both the 
brothers to take it in equal shares ; (’40) 27 A I R 
1940 Cal 157, Approved', Case law discussed. 

r. w (P 300 0 2] 

D. T. mangalmurti, N. T. Mangalviurti and 
R. B. Tare — for Appellant. 

R, N. Padhye, P. R. Padhye and O. S. Padhye 

— for Respondent. 

Judgment. — • This is defendant’s appeal 
from the reversing judgment of the second 
Additional District Judge, Nagpur in civil 
Appeal No. 99-A of 1839 delivered on 9th 
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March 1940. The parties are brothers and the 
dispute relates to the nature of their right 
to succession to the moveable and immovable 
property left by their brother named Raoji 
who died on I5th April 1938. The respondent 
plaintiff claimed half share in the said pro- 
perty which is contested by the appellant 
defendant who claims it entirely for himself 
on the ground that he was joint with his 
brother Raoji, or at any rate living with him 
at bis death, and that on that account be 
became the sole heir to it in preference to 
the plaintiff who was separate. The trial 
Court found that the portion of the house 
marked blue in the map hied with the plaint 
was Raoji's self-acquired property and that 
the other portion marked red was the joint 
property of Raoji and the defendant. As the 
defendant was partially joint with Raoji, it 
held that he was entitled to inherit his pro- 
perty entirely to the exclusion of the plain, 
tiff. The lower appellate Court concurred 
in the trial Court's hnding that the house 
in dispute was the self. acquired property 
but differed in respect of the site under the 
house marked red. It however differed from 
the trial Court in bolding that the property 
being the self. acquired property of Raoji 
the surviving brothers were entitled to share 
it equally by inheritance. 

On behalf of the appellant an attempt is 
made to show that the bouse in dispute was 
not the self. acquired property of Raoji but 
that it was the joint property of Raoji and 
the appellant. I am not much impressed 
with the contention in view of the clear and 
unequivocal statement made in the course 
of the pleadings on behalf of the appellant 
on 3rd July 1939. In that statement it was 
admitted that all the property in suit save 
a portion of the site purchased by the de- 
fendant- appellant was the self-acquired pro- 
perty of the deceased Raoji, but it was 
claimed that as they were joint the appel- 
lant was entitled to preference. That state- 
ment was made by the appellant’s advocate 
and ID the witness-box the defendant ad- 
mitted that it was made under bis instruc- 
tions. He confirmed the correctness of the 
statement and stated that he claimed Raoji’s 
estate because he lived with him and was 
fed by him. In the face of this clear state- 
ment made by the advocate the correctness 
of which was confirmed in the witness-box 
by the appellant there is no scope left for 
the contention that the property was joint 
property and that as such it passed by 
aurvivorsbip to the appellant. Much elabo 
fate wgaments were addressed on either 


side on the point of law involved in the c^e. 
Before discussing the law it is desirable to 
state the relevant facts. Raoji migrated to 
Nagpur and as he became settled his brothers 
(the parties to this appeal) followed him. 
Each of them separately earned his living 
by personal labour but they were evidently 
living together under the same roof. The 
plaintiff began to live separate from Raoji 
since 1933 or 1934, while the defendant con- 
tinned to reside with him as before. There 
^va9 DO partition as such of any proporty# 

It is common ground that the brothers 
had no ancestral property. It is however 
possible under the Hindu law to create a 
joint property with all the incidents of co. 
parcenary in the absence of any ancestral 
nucleus, as for example where brothers liv- 
ing together acquire property by joint labour 
or with the aid of the funds thrown by them 
out of their separate acquisitions into the 
common stock. In the present case there is 
no evidence that the brothers pooled their 
resources and treated them as joint fund. 
To countenance any hypothesis that the 
property left by Raoji was the common 
property of the brothers, the defendant 
Sbamrao stated in the witness-box that 
Raoji and himself were carrying on busi- 
ness of selling milk, firewood and kerosene 
oil but be was unable to state what the net 
profits per annum were. It is unnecessary 
to pursue this line of enquiry in view of 
the admission that the property in suit was 
the self-acquired property of the deceased 
Raoji. The situation was that Raoji and the 
defendant Sbamrao, including or excluding 
the plaintiff, never intended to throw their 
acquisitions into the common stock. Raoji 
purchased one house in execution sale in 
1911 and subsequently acquired adjoining 
land from the municipal committee for 
extension of his house. The defendant simi- 
larly bad acquired an area of 440} square 
feet on which a portion of the bouse stands 
but the evidence does not indicate that it 
was purchased out of the joint funds. 
Although Raoji and Sbamrao were living 
together there is no evidence of any inten- 
tion to pool their resources for the purpose 
of acquiring joint property. It is for this 
reason that the defendant was driven to 
admit that the bouse left by Raoji was his 
self-acquired property. Nor is there any- 
thing to show that apart from the property 
in dispute there was any property jointly 
acquired or possessed by Raoji and Sham- 
rao. Beyond the fact that Sbamrao was liv- 
ing with Raoji there is no circumstance to 
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justify the assumption of their having form- 
ed themselves into a joint family owning 
joint property. The fact that the defendant 
does not claim any part of property left by 
Kaoji on the ground of survivorship proves 
the absence of any joint property. Thus, the 
relations between Baoji and Shamrao were 
not such as to clothe them with rights of 
oo-ownership in respect of any property. In 
the absence of co-ownership there could be 
no claim on the ground of survivorship. 
Consequently the rights of the parties fall 
to be decided only on the basis of the cir- 
cumstance that while defendant Shamrao 


was living with Raoji, the plaintiff was 
living separate. 

The real question therefore is whether 
the self -acquired property left by a deceased 
brother passes entirely to a brother living 
with him (as contradistinguished from being 
joint with him in property) to the exclusion 
of another brother who was living separate. 
Id the course of the argument reference is 
made to 22 Bom lOl,^ 32 Mad 877,* 44 Mad 
499,* 11 W R 808,* 17 A L J 161,* 6 Luok 649,® 
A I R 1940 cal 157’ and AIR 1926 Sind 42.“ 
These cases do not all deal with the ques- 
tion of the succession to the self-acquired 
property of a brother. 18 C p l R 187,® 22 Bom 
101,^ 82 Mad 877,* 44 Mad 499,* 6 Luok 649,® 
17 A L J 151* and 66 Mad 677,*® are concerned 
with the question of succession to the self, 
acquired property of a father and not of 
succession to that of a brother. The consi- 


derations in the case of father's property are 
different from those arising in the case ol 
property left by a brother. The property ol 
the father which is hold in common with 
his undivided or re-united son is in every 
sense a coparcenary property which on the 
death of the father would devolve not by 

1. (’99) 32 Bom 101, Fakirappa v. Yellappa. 

2. (-09) 82 Mad 377 : 2 I C 619 : 6 ML T 67 

Nana Tawker y. Ramachandra Tawkor ' 

3. (’21) 8 A I R 1921 Mad 168 : 62 I 0 944 • 44 
Mad 499 : 40 M L J 481 (PB). Vairavan ChottJai 
V, SriQlya&achariar. 

® L R A C 7. Keshul 
Rum Nund Kisbore* 

6 A I R 1910 All 228 : 49 IOG20: 17 ALJ 
161, Kunwar Bahadur v. Madho Prasad. 

^ : 123 I C 861 : £ 

VS™," “ " ^ ’ 

1 0. ( ’82) 19 A I R 1982 Mad 861 : 137 I Q 766 • 6£ 
M.d »77 : 62 M L J ,86, N.ri.lmh. R,o . 
NaniBlmbam, 


inheritance but by survivorship. The self- 
acquired property of the father though capa- 
ble of being alienated at the will of the 
father becomes ancestral when at bis death 
it devolves on bis son. In so far as the son 
is undivided or re-united or re-born after 
partition between the father and his other 
sons, his status vis-a-vis bis father is that 
of a co-owner. Consequently, the self-aoquir- 
ed property left by the father would be in 
the nature of an accretion to his interest in 
the joint property and when it devolves on 
the undivided, the re-unitecl or the son born 
after partition, it does so as if it were co- 
parcenary property. Hence the preference 
accorded to the undivided son in respect of 
succession to the self-acquired property of 
the father. That is in accordance with the 
ancient authorities. The Mitaksbara enun- 
ciates two modes of devolution of property, 
viz., survivorship and succession. The rule 
of survivorship applies to joint family pro- 
perty and that of succession applies to pro- 
perty held in absolute severalty. This is 
expressed in the Mitaksbara as follows ; 

It (i. 0 . beritago — Days) is of two sorts : unob- 
structed (apratibandba) or liable to obstruclion 
(sapratibandba). The wealth of the (atbor or of tbo 
patorual graudfatber becomes the property of his 
BODS or grandsons; and that is an inheritance not 
liable to obstruction. But property devolves on 
parents (or uncles), brothers and tbo rest upon the 
demise of the owner if there be no male issue .... 
This is anioherltaDcesubjecttoobstructioDlMitak- 
shara Chap, 1, 8. 1, para. 8). Therefore it is a set- 
tled point that tbo property in the paternal or 
ancestral estate is by birth although the father 
have independent power in the disposal of effects, 

. . . . but ho is subject to tbo control of bis eons, in 
regard to the moveable estate, whether acquired by 
himself or inherited from his father , . .(Mitaksbara, 
Chap, 1, 6. 1, para. 2). 

But in chap. 1 , 8. 5, paras. 9 and 10 , the 
Mitaksbara concedes that the father has a 
predominant interest in the property ac- 
quired by himself and that therefore the 
son must acquiesce in the father's disposal 
of bis own acquired property. Sarkar in his 
work on the Hindu Law at p. 867, relying on 
the aforesaid passages in the Mitaksbara, 
propounds the law to be that a son's right 
to the father’s self-acquired property arises 
by birth and notes that the only difference 
ID his rights to the self-acquired as opposed 
to ancestral property lies in the father’s 
power of disposition in regard to his self- 
acquired property. Thus it is evident that 
the son has the same interest (by birth) in 
either kind of property. Consequently the 
father’s self-acquired property devolves by 
survivorship on bis son and becomes ances- 
tral in bis hands. The self-acquired property 
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of the father is thus in its nature a copar- 
cenary property vis-a.vis his son who there, 
fore takes it on his father’s death as a 
surviving coparcener. It must therefore 
follow that a son who does nob fulfil the 
condition of being a coparcener with his 
father is not entitled to the father’s self, 
acquired property. That accounts for the 
preference accorded to the undivided son. 
The decision of Ranade J. in 22 Bom lOi’ is 
based on the recognition of this principle. 
In 5 Luck 649® the contrary view was taken 
and that was apparently due to the mis- 
understanding of the effect of certain obser. 
vations made in 17 a L j isi® with reference 
to the son merely living away from the 
father, as has been explained in 55 Mad 577. 

The question is whether the above prin. 
ciple is applicable in the case of brothers. 
The only distinction which the law recog. 
nizes in their case is that between full and 
half brothers, and that is based on the doc- 
trine of propinquity (under the Mitaksharal. 
A man's relationship to his brother is not 
so close and vital as that of father to his 
son. The son under the Vedic text is the 
alter ego of the father ( v^irr ? 5 ^ Jimr-Nr ) 
and the word gq- (son) is wide enough to 
embrace a grandson and great.grandsonisec 
37 ALL G04.*‘ It will thus appear that while 
the brothers are regarded as distinct indivi. 
duals the father and son are regarded as 
constituting one entity which can be broken 
up only by a partition. The natural and 
necessary result of the distinction is that 
while the son's interest in his father’s self- 
acquired property arises by birth, that of a 
person in the self.acquired property of his 
brother arises on the death of the proposi- 
tns ; the property passes by succession and 
becomes not the ancestral but the self, 
acquisition of the brother inheriting it. The 
principle of representation which applies in 
the case of the devolution of property from 
father to son does nob operate in the case 
of a brother’s succession to a brother. In 
view of the fundamental points of difference 
jindicated above the circumstance as to the 
inheriting brother being joint with or sepa. 
jrate from the deceased brother whose pro- 
[perby he inherits becomes in my opinion 
wholly immaterial. 

I am aware that in li w b bob* it was held 
that a united brother takes in preference to 
a separated brother. A somewhat different 
t^ken in a I R 1940 Cal 167.^ The 

II. fl5) 2 AIrTsIS P 0 70 : 80 T 0 629 raVTii 
6M^42 I a 208 (P C). Buddba Singh v. Zaltl! 
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former case was referred to in A i R 1920 
Sind 42® on a point which was not of im- 
mediate interest in that case. In none of 
these cases is there any discussion of the 
principle involved. But whatever can be 
said in favour of an undivided or a re-united 
brother, there can be obviously no legal 
significance in the fact of a brother merely 
living with the propositus. Jointnesa in' 
estate is a different thing from mere joint- 
ness in residence or even mess, for the 
former involves the conception of a copar. 
cenary. In the present case the appellant 
by the fact of his mere living together with 
his deceased brother was in no better posi., 
tion than the respondent who was living 
separately. In II w R 308* the brother who 
was accorded preference was actually joint 
in estate with the propositus. The position is 
made clear in a IR 1940 Cal 157^ in these 
words : 

Tbo principle of law according to thoDayabhaga 
school seems to be that if a brother dies leaving 
another brother who was living jointly with him 
that would not entitle the joint brother to have 
preleronco over a separated brother unless the for- 
mer could be said to have reunited. 

It will bo noticed that the observation 
draws a pointed distinction between the 
cases of brothers reunited and brothers 
merely living together. The conclusion must 
therefore be that tho property of the de- 
ceased brother falls to be regulated entirely 
by tho principle of succession so as to entitle 
tbo parties to this appeal to take it in equal 
shares. Tho lower appollalo Court’s decree 
is affirmed and the appeal is dismissed with 
costs. 

O.n./r.k. Appeal dismissed. 
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Provincial Government of C. P., and 
Berar through Deputy Commissioner, 
Nagpur — Plaintiff — Appellant 

v. 

Keshrichand Gulabsao and another — 
Defendants — Respondents, 
Mite. Appeal No. 243 of 1939, Decided on Itl 
April 1941, from order of Second Addl.Dlst. Judge, 
Nagpur, D/- 25tb July 1990. 

(a) C. P. Land Revenue Act f2 of 1917), S. 223 
— Failure to lodge claim within three years of 
notification does not debar defence based on 
title. 

The effect of 8. 222 Is only to preclude a suit 
and not to debar tho defonco based on title. A per* 
son’s failure to lodge his claim within throe yeate 
speclflod in 8. 232 cannot deprive him of bis right 
to defend his posseasion: 12 Cal 279 and 14 Bom 
222. Ref. on. CP 802 01, 9] 
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(b) C. P. Land Revenue Act (2 o( 1917), 
S. 222 — S. 222 does not lay down prescription. 

Section 222 cannot be interpreted aslaying down 
a rule of prescription. [P S02 C 1] 

IV. JR. Puranik (Advocaie-General) and K. K. 

Thdkur — for Appellant. 

S. R. Mangrulkar — for Respondents. 

Judgment. — This is au appeal from an 
order of remand passed by the Second Addi- 
tional District Judge, Nagpur, in Oivil Ap- 
peal No. 30-A of 1939 delivered on 25th July 
1959. The Provincial Government filed the 
suit out of which this appeal arises for eject- 
ment of the respondent from a piece of land 
marked by letters A B 0 D in the map filed 
with the plaint. It measures 23' x ss' and 
is situate at Nagpur. On 2ist December 
1014 certain plots including the one in suit 
wore after duo demarcation notified in the 
Government Gazette for being declared 
nazul. That notification was issued undor 
B. 40, Central Provinces Land Revenue Act, 
(16 of 1681 ) then in force. It invited the 
claimants to submit their claims, if any, in 
writing within three months. Notification 
such as the one under 8. 40 is deemed to be 
an advertisement under 8. l, Waste Lands 
Claims Act, 28 of 1668. No claim was receiv- 
ed from any person within the three months 
time prescribed in the notidcation; nor was 
any claim made within three years under 
B. 16 , Waste Lands Claims Act. In 1934 it 
was discovered that the respondent had 
encroached upon these lands whereon he 
was ordered to be ejected under 8. 219, 
Central Provinces Land Revenue Act of 1917. 
The defendant thereupon filed civil suit 
No. 843-a of 1985 for a declaration of his title 
and an injunction prohibiting the Provin- 
cial Government from disturbing his pos- 
session. The Court rejected his claim for a 
declaration of his title but granted him 
the relief of injunction on the ground that 
under the proviso to S. 219, Central Pro- 
vinces Land Revenue Act of 1917 the Deputy 
Commissioner could not eject the respon- 
dent as the encroachment had been made 
before the commencement of the Central 
Provinces Land Revenue Act of 1917 . Con- 
sequently the appellant has filed the suit 
for ejectment as stated above. 

The only point for determination is whe- 
ther the respondent is precluded from offer, 
ing his defence by s. 222 , Central Provinces 
Land Revenue Act. The lower appellate 
Court relying on 12 Cal 279^ held that the 
section did not debar the defence. In the 
Calcutta case the question was whether any 

1. (’86) 12 Cal 279, Krlsto Obunder Dass v. Steel. 


provision of the Waste Lands Claims Act, 
23 of 1863, deprived a person who has a good 
title and has been throughout in possession 
from defending his rights. That question 
was answered in the negative. Section 222 
is in principle analogous to S. 16, Waste 
Lands Claims Act. That section runs as 
follows : 

If at any settlement before this Act came into 
force, waste lands have been demarcated as the pro- 
perty of tbo Crown, no claim of any person to, or 
in respect of, such lands shall be entertained by 
any civil Court after the expiry of three years from 
the date of such demarcation. 

The contention put forward on behalf of 
the appellant is that the word ‘claim* used 
in that section is comprehensive enough to 
include defence. The use of that word in 
ols. (g), (j), (m), (p) and (s) of S. 220, Central 
Provinces Land Revenue Act, indeed tends 
to support the contention. That section ox- 
oepts certain matters altogether from the 
jurisdiction of the civil Courts. If it had been 
the intention of the Legislature to exclude 
such a claim as is under consideration from 
the jurisdiotion of oivil Courts the subject- 
matter of s. 222 would have been included 
in 8. 220 . As regards the matters which are 
excepted from tbo jurisdiotion of the civil 
Courts under s. 220 exclusive jurisdiction 
has been given to the revenue authorities. 
The subject-matter of 8. 222 is waste lands 
which are demarcated as the property of 
the Crown after some enquiry made by the 
revenueorsettlementautboribies. The lauds 
are so declared and demarcated as the pro- 
perty of the Crown because of the presump- 
tion arising from the absence of any claim 
by any private individual to the lands with- 
in the time prescribed by the notification. 
The failure of the owner to assert his claim 
oven when invited to do so cannot destroy 
his title to the property on any known 
principle of law or natural justice. Sec- 
tion 222 , Central Provinces Laud Revenue 
Act, debars the claim after the expiry of 
three years from the date of demarcation. 
The three years period laid down in that 
section is for making a claim for obtaining 
a particular remedy, namely the release of 
the land from the notification. It has there- 
fore the effect of the rule of limitation. 
The rule of law is that there is no limita- 
tion against defence : 20 c w n 957.^ 

It does not appear reasonable to assume 
that the three years period speoihed in 
8. 222, Central Provinces Land Revenue 
Act, was intended to have the effect of 

2. (’16) 3 A I R 1916 P C 172: 84 I 037: 200 WN 
957 (P 0), 8ci EUbao Lai v. Mb. Kaehmiro, 
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extiDguishing the right to property. Even 
S. 28, Limitation Act, applies to persons 
out of possession and not to persons who 
are in possession. It does not prevent the 
persons in possession from making use of 
any legal defence available to them for 
maintaining their possession. I may for in- 
stance refer to 14 Bom 222.^ In that case the 
plaintiffs indnced the defendant by fraud 
to execute in their favour a deed of sale of 
the property in dispute. They neither paid 
the purchase money nor obtained possession 
of the property. More than 12 years after 
the transaction the plaintiffs sued for pos- 
session of the property on the basis of the 
sale deed. The defendant impeached the 
sale as fraudulent. The plaintiffs' conten- 
tion was^ that as the defendant had not sued 
to set aside the deed on the ground of fraud 
within three years under Art. 91 or Art. 95, 
Limitation Act or within 12 years from the 
date of the sale his plea of fraud was bar- 
red by limitation. That plea was overruled 
on the ground that the rule of limitation 
does not apply to a defendant who relies on 
bis actual possession which was never dis- 
turbod. Applying this principle, it is evident 
that the respondent’s failure to lodge his 
claim within throe years spociGed in s. 222, 
Central Provinces Land Revenue Act can ' 
not deprive him of his right to defend bis 
possession. Any view to the contrary would 
be repugnant to natural justice. 

Section 222 , Central Provinces Land Re- 
venue Act, is indeed, capable of being viewed 
either as laying down a rule of limitation 
or prescription. In the former case, the 
failure to assert a claim within the period 
speciGed in that section would only bar 
the remedy. In the latter case, it would 
destroy the right but the one essential con- 
dition for the application of the rule of 
prescription is that the claimant must be 
out of possession. The rule of prescription 
cannot operate against a person in posses. 
Sion. Hence it is clear that that section can. 
not be interpreted as laying down a rule 
of prescription. This view derives support 
from the proviso to sub-B. (l) of 8. 2l9,Central 
Frounces Land Revenue Act, which forbids 
the Deputy Commissioner from ejecting a 
person whoso possession began before the 
Central Provinces Land Revenue Act of 
W17 came into force. In such a case the 
Crown must institute a suit (as it has done 
in the present case) to recover possession. 
ILtbe Legislature lays the onus on hhl 

Ukhmid., 


Mt. Gangoo 1^ g 

Crown of proving its right, it cannot consis. 
tently debar the defence. For the foregoinel 
reasons I agree with the view taken by thS 
lower appellate Court that the effect of 
S. 222 , Central Provinces Land Revenue Aot,i 
is only to preclude a suit and not to debai? 
the defence based on. title. The appeal is 
dismissod with costs. 

' Appeal dismissed, 
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Pollock and Grtjer JJ. 

Emperor 

V. 

*Vf. Gangoo — Accused. 

Criminal Ref. No. 103 of 1941, Decided on 9lh 
May 1941, made by Sessions Judce, NaKour. D/. 
4th February 1941. 

Penal Code (I860), Ss. 307 and 328— Powder- 
ed glass administered— Intention to cause death 
present— Offence comes under S. 307 not Sec- 
tion 328. 

Powdered glass is a mechanical irritant which 
may cause death. When it comes in contact with 
the lining of the stomach and the intestines it in- 
jures the mucous mombraneand death may be the 
result of the congestion and shook so caused. If 
however, it is finely powdorodandbasnotanysbarp 
points or if it is well mixed with bulky food It 
need not cause any bad ollects. The administration 
of powdered glass is therefore an act capable of 
causing death. The degree of probability should 
not enter into the question as it would bo a very 
uncertain criterion to apply in deciding whether 
the 'act comes under 8. 307 or 8. 328. To bring 
the case under S. 307 it Is sufEciont If death Is a 
possible result and if the intention is to cause 
death. [P 803 0 1, 2j P 304 C 1] 

W. C. Dutl, Advocale-Oeneral — for the Crown. 

N. D. Chandurkar — for Accused. 

Order. — Mt. Gangoo Kunbin was tried 
with the aid of a jury for an offenco under 
S. 807, Penal Code — attempt to murder her 
husband Dbanba by the administration of 
powdered glass in food. The jury brought 
in a unanimous verdict of not guilty stating 
that they could not decide that she bad 
administered glass. This verdict has not 
been accepted by the Sessions Judge, Nagpur, 
who has referred the case to this Court 
under s. 307, Criminal P. C. We have heard 
learned counsel for the appellant and the 
learned Advocate-General for the Crown 
and are folly convinced that the verdict of 
the jury is perverse. There is clear evidence 
that powdered glass bad been mixed in the 
flour out of which the bread was made 
which was served to Dhanba by his vdfe 
Mt. Gangoo and partly eaten by him. 
Powdered gloss was detected by the che- 
mical examiner in the flour, in pieces of 
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chapati made oot of it and in faecal matter 
passed by Dbanba after be bad eaten the 
bread. In the committing Magistrate's 
Court Gangoo had admitted having cooked 
food on that Monday morning and having 
served bread to her husband. In the Ses- 
sions Court she changed and said that It 
was her husband’s grand.mother who cook, 
ed and served the food. There is nothing 
to support that, and it has not been sugges. 
ted in cross-esamination to the witnesses. 
Some attempt is now made to argue that 
proof is lacking that the powdered glass 
was put into the bread by the accused. We 
consider that the prosecution evidence leads 
to no other conclusion. Dhanba (P. w. l) 
deposes that Ramchandra Patel asked his 
wife why she had put in glass and she said 
it was because she wanted to kill him. Ram- 
obandra himself had corroborated this in 
his statement in the lower Court which in 
the Sewions Court he admitted to be a true 
one. Nilkanth, P.w. 8, deposed that accused 
said nothing when asked by Ramchandra, 
bub later on ho stated that she admitted to 
Doma having administered powdered glass 
and being asked by him what happened if a 
man was given powdered glass she said that 
he died. Doma himself said : 

. ^ at the house 

ol Kaihlrao that she bad admitted that she put 
the powdered glass lu. 


In addition to this we have the conduc 
of the accused who took the Sub.Inspecto 
and witnesses to a held and pointed ou 
two atones, (Arts. E and P) on which ahi 
said she hod pounded her bangles. 10 to 2 i 
pieces of glass were recovered from then 
(Art. Q). Tbo partiolss io fchd cas 6 aro blm 
and green, corresponding to the colours o 
the bangles worn by the accused. Thii 
discovery made by the accused is stronj 
corroboration of the truth of her confessioi 
to the wtnesses. We hod therefore withoui 
doubt that she did administer powderec 
glass in the broad and that according to hei 
Mnfession her intention was to kill her hus 
band. The question still remains whethei 
the offence is one under s. 807 or only out 
under 8. 828 . Penal Code. The standard text 
books of m^ioal jurisprudence show that 
though powdered glass is not strictly speak, 
log a poiron It IS in India popularly believeo 
to be aotivoly poisonous, and it is in fact o 
mechanical irritant which may cause death, 
\\ ben It comes in contact with the lining ol 
the stomach and the intestines it injures 
the mucous membrane and death may be 
the result of the congestion and shock sc 


caused. If however it is finely powdered 
and has not any sharp points or if it is well 
mixed with bulky food it need not cause 
any bad effects. In the present case the 
particles were large enough to be easily 
detected and the amount was considerable, 
os three bangles had been ground down. 
The intended victim did not eat the whole 
of the bread and he was given a purgative 
at the dispensary: hence he did not really 
become ill. In these circumstances, does 
S. 307, Penal Code, apply ? It says : 

Whoever doee any act with such intention or 
knowledge, and under such circumstances that, if 
he by that act caused death, ho would bo guilty of 
murder, etc. 

We need not consider cases in which the 
act could not possibly have caused death, 
for instance, the attempted firing of an un. 
loaded gun. In the present case the ad- 
ministration of powdered glass could have 
caused death although of course it may be 
said that survival was more probable than 
otherwise. Does the section then apply 
where a fatal result was possible but not 
very probable? The learned Advocate. 
General referred us to three cases : l Rang 
209* is distinguishable as there, although the 
trigger was pulled it was not proved that 
the gun was loaded, and it might have been 
that the appellant was merely trying to 
frighten the complainant. It was therefore 
held that the act of the appellant could not 
per se possibly cause death. In u all 38 ® 
the trigger of a loaded blunderbuss was 
pulled, but the cap did nob explode and so 
the gun failed to go off. Straight J. laid 
down the principle that if a person who has 
an evil intent does an act which is the last 
possible act that he could do towards the 
accomplishment of a particular crime that 
he has in his mind he is not entitled to pray 
in his aid an obstacle intervening not known 
to himself. The appellant was therefore 
convicted under s.a07. Penal Code. In sc 
Bom 434® two shots from a revolver were 
fired, but owing to defective ammunition or 
to their striking a leather wallet and cur. 
rency notes in the pocket of the intended 
victim they did not take effect. The Judges 
there followed the reasoning of Straight J. 
in 14 ALL 88® in preference to that in the 
older case in 4 Bo m H o R i?.** That case 

1. (’28) 10 A I R 1923 Rang 251 : 74 10 1042 : 24 
Or L J 860 : 1 Rang 209, Nga Walk v. Emperor. 

2. (’91) 14 All 88 : 1891 AWN 176, Qaeon-Empress 
V. Niddba. 

3. (’82) 19 A I R 1932 Bom 279 : 188 I C 603 ; 33 

Cr L J 618 : 66 Bom 484 : 84 Bom L R 67 i 
Emperor v. Vasudoo Balwant. ' 

4 . (’67) 4 Bom HOROr 17, Reg v. Francis Cawldy. 
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was also distinguished on the facts, and in 
the case before them it was pointed out 
that it had not been satisfactorily estab- 
lished that the act of the accused was not 
one capable of causing death in the ordinary 
course. The conviction under S.307 was 
therefore upheld. 4 Bom ll c R cr 17* has 
been referred to in a I R 1935 Nag 177^ in 
which incised wounds had been caused by 
an axe. Subhedar A. J. C. accepted the 
principle that in order to bring the case 
under 3. 307 the act must bo capable of 
causing death in the natural and ordinary 
course of things, or in other words, that 
death might be caused if tlie act took effect. 
lApplying that principle wo think that the 
ladministration of powdered glass was cer- 
Itainly an act capable of causing death. We 
'do not think that the degree of probability 
should enter into the question. It would be 
a very uncertain criterion to apply. In our 
view it is sufficient if death was a possible 
result and if the intention was to cause 
death. Both these factors are present in the 
case before us. We therefore hold that 
8.307 does apply. The point is of little 
practical importance so far as this reference 
is concerned as s. 828 certainly could be 
applied and we do not propose to inllict 
even the maximum penalty allowed by that 
section. 

The accused in this case is a young 
woman, apparently not more than 17 or 18 
years of age. She had been living unhappily 
with her husband and does not seem to have 
been well treated by him. No doubt such 
reactions by wives against their husbands 
must bo met by substantial penalties, but 
taking into account the detention and sus- 
pense already undergone by the accused wo 
now sentence her to two years’ rigorous 
imprisonment under s. 307, Penal Code, to 
take effect from this date. 

Beference accepted. 

5. (’86) 2-2 A I R 1986 Nag 177 : 165 IC lOli’ : 8G 
Cr L J 854, Emperor v. Balli Jagoba, 
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Niyogi j. 

Str Madhaorao Ganeeh Deshpande 

Defendant — Appellant 

V. 

Keshao Oajanan Huddar and another 
— Plaintiffs — Besjyondents. 

Ml»c. Appeal No. 92 ol 1940, Decided on 4th 
April 1941, from order of 2nd Addl. DUt. Jadoe 
Nagpur, D/. 9th January 1940. ® ’ 


(a) Civil P. C. (1908), O. 41, R. 23, O. 43, 

R. I (u) and O. 7, R. 11 — Preliminary point, 
explained — Words "disposed of the suit" in 
O. 41, R. 23 literally apply to rejection of plafnt 
— Appeal from order rejecting plaint under 0.7 
R. 11— Appellate Court setting aside order and 
remanding case — Order of remand falls under 
O. 41, R. 23 and is appealable under O. 43 
Rule I (u). ’ 

A preliminary point is one which whan deter- 
mined in favour of the plaintifl permits the pro- 
gress of tho suit but when determined against him 
concludes tho suit. The words "disposed of the 
suit" in 0. 41, R. 23 literally apply to the case of 
rejection of a plaint. The order rejecting a plaint 
has the force of a decree under 8. 2 (2), and 
the rejection of the plaint brings abouttho disposal 
of the suit. When an appeal is preferred against 
an order rejecting a plaint which has the force of a 
decree and tho appollateCourt sets aside that order 
and romandstbocaso for tho trial of tho issues arts- 
ing in tho case, tho order of remand must be treated 
as one under 0. 41. R. 23 so as to give a right of 
appeal to the aggrieved party under 0. 43, R. 1 (u); 
(’30) 17 A I R 1930 Nag 296. Ilel. on; (’22) 9 A IR 
1922 Mad 505 (FB), Approved-. (’37) 24 A I R 1937 
Lah 380, Dissent. (p 805 C 1, 2) 

(b) Transfer of Property Act (1882), S. 51 — 
Piaintiii seeking benefit of improvements by 
transferee must pay court-fee on value of im- 
provements. 

A plaiiitifl who seeks the boneflt of the improve- 
ments mado by the transferee must pay court-fee 
on tho value of the improvements. (P 305 0 2] 

(c) Civil P. C. (1908), S. 149— Suit by plain- 
tiff for possession of his share In bouse — At 
advanced stage of suit defendant raising plea 
that value of house was much more — Plaintiff 
is entitled to extension of time to make good 
deficiency in court-fee — Refusal to grant exten- 
sion amounts to improper exercise of discretion. 

Where in tho course of the suit by tho plaintiff 
for possession of bis share in a bouse tho dofendant 
suddenly springs a surprise upon the plainliO by 
raising tho plo-a that the court-foe Is not sufficient 
as the value of tho house is much more than that 
described in the plaint, tho plaintlll is entitled to 
an extension of time to make good the doricienoy 
in court. fco. The refusal to oxtond time in such a 
case amounts to improper exorcise of discretion. 

[P 806 0 2) 

A/. li. Indurkar and W, V. Deshpande — 

(or Appellant. 

0. R. Vradhan and P. Lobo — (or Respondent 1. 

Judgment. — This is defondank I's appeal 
from tho order of remand made by the 
Second Additional District Judge, Nagpur, 
in civil Appeal No. 43 of 1939 on 9th Janu- 
ary 1940. Respondent 1 instituted the suit 
out of which this appeal arises for a decla- 
ration that the sale deed dated 4th March 
1920 executed by bis brother for himself and 
on his behalf was bogus and fraudulent and 
for possession of bis half share in the house. 
At a somewhat advanced stage in the suit 
the appellant raised the pleas that the value 
of the house was Rs. 6000 and that the plain- 
tiff was bound to pay court, foes on Rs. 4000, 
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the value of bis half share in the bouse. 
The trial Court found that the value of the 
house was Bs. 6000 and that the plaintiff 
was liable to pay court-fees on Bs. 3000. The 
plaintiff was allowed to make good the defi. 
cient oonrt.fees which he was unable to do 
with the result that bis plaint was rejected 
under 0.7, R. ll, Civil P. C. The plaintiff 
having appealed to the lower appellate 
Court, that Court concurred in the trial 
Court's dnding that the value of the house 
is Bs. COOO but was of opinion that the 
plaintiff was not liable to pay court, fees on 
the value of the improvements made by the 
purchaser (appellant) which enhanced the 
value of the house to Rs. 0000. It further 
held that the trial Court ought to have ex- 
tended time to enable the plaintiff to make 
good the deficiency. 

A preliminary point is raised on behalf 
of the plaintiff against the tenability of this 
appeal on the ground that the remand order 
was not one based under o. 41, R. 28, Civil 
P. C., liable to appeal under 0.48, R. l (u). 
Civil P. C. Reliance is placed on A I R 1987 
Lah 880.* Although there is a discussion in 
that case as to whether the appellate Court's 
order remanding the suit after setting aside 
an order of rejection of the plaint was one 
made under 0. 41, R. 28, the decision of the 
case actually rested on the view that rejec- 
tion of the plaint for non. compliance of 
6. 80, Civil P. C., was not to be regarded as 
one falling under 0.7, R. ii. I fail to see 
why rejection of a plaint cannot be regar- 
ded as a preliminary point in an appeal 
from the rejection of a plaint. In 45 Mad 
900 ^ the Madras High Court defined the 
preliminary point as any point whether of 
fact or law the decision of which avoids the 
iuecessity for the full hearing of the suit. In 
N L R 226* I held that a preliminary point 
|i3 one which when determined in favour of 
the plaintiff permits the progress of the suit 
'but when determined against him concludes 
the suit. In that case I had envisaged the 
possibility of the lower appellate Court’s 
remanding the suit on setting aside the re- 
jeotion of a plaint was an order falling under 
0 . 41, R. 28, Civil P. C. I see no strong reason 
with due respect to the view taken in Al R 
1987 Lah 880 to depart from the opinion ex- 
; pressed in the aforesaid case. 

*p^Lt 1 70f^ LahTsoT 178 I C8W 

: 09 I c 828 : 48 Mad 

R = 128 I 0 407 : 27 

W ti R 32C» Goyinda v, 

1941 N/89 ic 40 


The preliminary points may arise before 
or after admission of the plaint. In either 
case if the decision on the preliminary point 
is against the plaintiff that would stop the 
further progress of the suit so as to compel 
the Court to dispose of the suit finally 
without deciding the merits of the contro- 
versy. The words “where the Court from 
whose decision’ and the “decree is reversed 
in appeal’’ occurring in R.23 of o. 41, are 
significant. The words used are "disposed of 
the suit’’ and not “decided the suit’’. Those 
words literally apply to a case of rejection 
of a plaint. The order rejecting a plaint has 
the force of a decree under 8.2 ( 2 ), Civil 
P. C., and the rejection of the plaint brings 
about the disposal of the suit. When an ap. 
peal is preferred against an order rejecting 
a plaint which has the force of a decree and 
the appellate Court sets aside that order it' 
has to remand the case for the trial of the! 
issues arising in the case. The order ofi 
remand could not be made under any other 
provision of law except under o. 41, R. 23, | 
Civil P. C. Consequently the lower appel- 
late Court’s order remanding the suit must 
be treated as one under 0. 41, R. 28, Civil 
P. C., so as to give a right of appeal to the 
aggrieved party under 0. 43, R. i (u). I there, 
fore do not see my way to accede to the 
contention raised on behalf of the plaintiff 
that an appeal does not lie. 

The lower appellate Court was obviously 
wrong in its view that the plaintiff was liable 
to pay court. fees only on the value of the 
house as it stood at the time when it was 
sold in 1931. That view would indeed have 
been sound had the plaintiff only asked for 
possession of the house after dismantling 
the additions made by the purchaser but in 
the plaint he has clearly asked for posses- 
sion of the bouse as it stood on the day of 
the institution of the suit including the 
improvements made by the purchaser. He 
cannot on the one hand got the benefit of 
the improvements and on the other hand 
refuse to pay court, fees on the value of the 
improvements. I therefore see no reason to 
depart from the lower appellate Court's view 
as to the granting of the extension of time. 

It rightly held that the trial Court failed 
to exercise proper discretion in refusing to 
extend time. The trial Court failed to advert 
to the important circumstance that the 
plaintiff was taken by surprise when during 
the course of the suit it was suddenly sprung 
upon him. The plaintiff only wanted exten- 
sion of time which could well have been 
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granted. The appeal fails and is dismissed 
with costs. 

G.n./r.k. 


Appeal dismissed. 
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Vivian Bose J. 

Ghasiram Milap Kurmi 

Plaintiff — Appellant 

V. 

Girdhari Sheo Prasad Kurmi and 
another — Defendants — Respondents. 

SecODd Appeal No. 470 of 1936, Decided on 27th 
March 1941. from appellate decree of DUt. Judge 
Raipur, D/- 5th April 1939. 

(a) Lessor and Lessee — Finding that lease 
was genuine is one of fact. 

A finding that the lease was a genuine transac- 
tion is a finding of fact. {P 30 C C 2] 

(b) Hindu law — Alienation — Legal neces- 

sity — Finding that there was no legal necessity 
is of fact. ^ 

The finding that there was no legal necessity for 
the alienation is one of fact and must bo accepted 
in second appeal. jp 300 c 2 j 

£■ Act (1 of 1920), Ss. 6 and 

12 — Hindu widow cannot surrender her hold- 
ing so as to defeat reversioner (Olxter) 

A Hindu widow cannot surrender her boldines 
80 as to dcleattbe reversioner, the reason icing that 
the Tenancy Act secures the devolution of the 
enure to the heirs specified in the Art and the 
hmited owner cannot defeat the expectations of 
inosQ heirs by Burrendor. [[> 305 q 2 ] 

c Revenue Act (2 of 1917). 

r it? r P"'"ancnt lease of khudkast land 
by Hindu widow granted in course of villaee 
management — Lease is binding on reversioner 
— Burden oi prooL 

The moment a landlord grants a permanent 
lease of bis khudkast land, the lessee becomes an 
oMupancy tenant and once that position is reach, 
ed bis tenure is governed by the C. P. Tenancy Act 
Umsaiucntly, a permanent lease of her khudkast 
land granted by a Hindu widow in the course of 
village management in the capacity of a lambardar 
?? reversioner and the tenant is 
protection of the C. P, Tonanev 

4 A 1 u 1J17 I C 33, Disting, (p 307 C 2] 

‘bo leasing of 

lands and therefore the burden of displacing^ the 
tenancy created by a limited owner would Ho on 
the ^rson who pleaded that the act was not done 

’‘‘lagomanagomoot. It 
does not lie on the tenant to show that there was 

‘Tj ‘bough of course if that is estab- 
VT bis tenure : CIS) 6 A I R 

1918 Nag 218, A’lpf, [P 807 011 

M, li. l^obd4 — for Appollaot. 

if . B. Kinkheds — for RespoodoDts. 

JudjJment. — This is a case of first im 
prewion or so I am told, and in any case I 
know of DO authority which covers the point 
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at issue except A i R 1934 Nag 108 ,‘ which 
has been cited in the Courts below, nor 
have counsel on either side been able to 
show me any ruling which is directly in 
point. The suit is by a reversioner for a 
declaration that an alienation in the shape 
of a permanent lease of khudkast land by a 
Hindu widow is not binding after her life 
time. Defendant i is the widow. On Slat 
October 1935 she leased the khudkast lands 
in suit to defendant 2 in perpetuity for a 
consideration of Rs. 1000. The defendant’s 
case is that he (defendant 2 ) thereupon be- 
came an occupancy tenant and so is entitled 
to the protection afiforded to such tenants 
by the Tenancy Act. The plaintiff’s case, as 
set out in the plaint, is that this lease was 
for a fictitious consideration. Defendant 1 
denied this and also went out of her way, in 
my opinion, wholly unnecessarily, to set up 
a plea of legal necessity. But, in addition, 
she pleaded in the alternative that in any 
eventdefondant 2 became a tenant. In reply 
the plaintitl reiterated his allegation about 
the fictitious nature of the consideration. 
Thelower api)ellato Court finds that the con. 
sideration pleaded, namely Rs. 1000 was paid. 

It also finds that possession was delivered 
and Ufiholds the lease as a genuine transac- 
tion. It also finds that there was no legal 
necessity. All tlieso findings must of course 
bo accepted as they are all findings of fact. 
Tho question is whether this is enough to 
enable tho reversioner to succeed. His case 
is that the Hindu law applies to all tenan. 
cies and that under that law there can be 
no alienation by a limited owner except for 
necessity. This alienation was not for neces- 
sity and therefore does not enure beyond 
tho lifetime of the widow. 

It can ho accepted at once that the Hindu 
law applies to tenancies in tho Central Pro- 
vince up to a point but in my opinion not 
beyond that. It applies, for instance, in all 
matters of devolution and for that reason it 
has been hold, after a considerable diflereoce 
of opinion, that a Hindu widow cannot sur. 
render her holdings so ad to defeat tbOi 
reversioner. But tho reason, in my opinion,' 
is that the Tenancy Act secures devolution 
of the tenure to the heirs specified in the 
Act. Therefore DO limited bolder can defeat 
the expectation of those heirs by a surrender.! 
That however is an entirely different matter 
from the one under consideration because 
what we are dealing with here is a matter of 
villag e management. It is, in my opinion, 

I. ('84y21 AIR 1984 Nag 103 : 149 I C~687, 
Imrat Bal v, Mt. Phula* 
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beyond dispute that a widow bos the right 
of yillage management and can give leases in 
|the exercise of that right, and the question 
in every such case resolves itself into, not 
Iwhether there was legal necessity for the 
lease, though that might be relevant in 
some cases, but whether the act was done 
in the ordinary course of village manage- 
'ment. The burden of displacing the tenancy 
Iwould lie on the person who pleaded that 
the act was not done in the ordinary course 
of village management. It does not lie on 
the tenant to show that th^re was legal 
necessity, though of course if that is estab- 
lished it would secure his tenure. The 
difference between a case of that kind and 
a case of ordinary alienation is that under 
the Tenancy Act a widow is entitled to 
manage the estate and is entitled in the 
exercise of that management to give out 
leases. It cannot be presumed in such cir. 
cumstanccB that she has abused the rights. 
In the case of alienations, the widow has no 
right to alienate the family estate except 
for the purposes permitted by the Hindu 
law and the burden then is on the person 
seeking to justify an act which the Hindu 
law does not permit. The tenancy law does 
permit the leasing of lands. Therefore the 
burden is on the person who sets out to 
establish that something has been done 
which the law does not allow. 

I cannot see that a reversioner is in any 
bettor or stronger position than a cosharer 
whose rights are vested. If a Hindu widow 
happens to be a cosharer in a village and 
happens to be appointed as lambardar, then 
no cosharer can challenge a le-ase of khud. 
kast lands by her unless he is able to allege 
and prove that it was not an act of ordinary 
village management. I cannot see how a 
reversioner whose interests are not vested 
can bo in a better position. It would lead 
to very anomalous results if that were so, 
jor, whereas the cosharers would be bound 
by the tenancy so created, the reversioner 
would be entitled to set it aside. It would 
also lead to other inconveniences, for, a 
tenant ^ave to prove each time a 

widow died that his tenancy was given in 

the ordinary course of village management, 
and that I do not think would be a desira- 
ble view to take. 

proposition that a lease is a transfer and 
t^6refore_when_gi^nJis pendens the usual 
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rule applies and that therefore if a party to 
a litigation is affected by the transfer it can- 
not affect bis rights. A decision of the 
Privy Council in 40 Mad 709^ was also cited 
for the proposition that a permanent lease 
amounts to a transfer and that a limited 
owner cannot make a transfer of this kind 
Qzcepb for necessity. But the Privy Coun. 
cil case was not dealing with an agricultural 
tenancy. So far as the Nagpur case is con- 
cerned, Batten A. J. 0. recognized that a 
lease given in the ordinary course of village 
management would hold good even though 
given lis pendens, but he did not decide 
where the burden of proof lay. lie hold that 
on the facts before him, (that was also the 
decision of the lower Court), the circum- 
stances disclosed that the real intention of 
the lessor was to save some of the property 
in suit for a member of bis family and that 
therefore the lease in that cose had not been 
given in the ordinary course of village 
management. That however does not assist 
us in determining where the burden of 
proof should lie, though with the principle 
of the decision I of course entirely agree. 

a I R 1934 Nag 103* is in point here. There 
a Hindu widow executed a permanent lease of 
khudkast and sir lands. Pollock J. (A. J. C. 
as ho then was) hold, following the Privy 
CouDcil decision to which I havo jusfc re. 
ferred, that a permanent lease was a trans- 
fer which a widow could not make without 
necessity. But he held that, so far as the 
khudkast lands wore concerned, the per- 
manency of the tenure was derived not from 
the lease but from the Tenancy law and he 
held that the lessee who became hrst an 
ordinary and then an occupancy tenant was 
protected. That, in my opinion, is the exact 
position which arises hero. The momen!) 
the lease was given, the defendant became 
an occupancy tenant, and once that position 
18 reached, his tenure is governed by the 
usual conditions obtaining under the Act. 
Great stress was laid in argument upon 

fil ’i.L Tenancy Act, and it was argued 
that the wording of the section, which is 
that an occupancy tenant shall not be 
ejected from liis holding by his landlord 
excopfc indicates that ifc is only the 

landlord who lots the tenant into possession 
and those who derive title through this land. 
l«d cannot eject the tenant, and that this 
affords him no protection as against the re. 
v ersio ner. That is an argument with which 

3. (*17) 4 A I R 1917 P C 33~rS9 ’r "o 722 - 40 
Ma4 709 : 44 I A 147 (P C). Palanlappa Chotty 
V. DcvaHikamony Pandara Sannadhl. ^ 
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I am not able to agree. It is true the re- 
versioner does not derive title through the 
widow, but it is equally true that the tenure 
devolves under the ordinary law and that 
the moment the reversioner succeeds after 
the widow, ho becomes the landlord of the 
village and therefore of all the tenants in 
that village. The appeal is dismissed witli 
costs. 

G.N./r.K. Appeal dismissed. 
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Vivian Bosk .J. 

Anandrao Baliram and others 

Defendants — Applicants 

V. 

Parvalibai wlo Tnkaramji Palil — 

Plaintiff — Non. applicant. 

Civil Revn. No. 23 of 1940. Decided on 2ath 
November l'J40, to revise order of District JudRO 
Amraoti, D/. 24th August 1939. 

(a) Limitation Act (1908). S. 5 — Revision 
application— Delay due to doubt raised by con- 
ilicting decisions as to whether appeal or revision 
lay— Court is justified in condoning delay. 

Where the ro.ison .issigncd for the doliy in 6ling 
a revision application was the doubt which con- 
flicting dccisionshad raised as to whether ananpe-al 
or a revision lay : 

Held that delay could be condoned. (P 308 C 2] 

(b) Civil P. C. (1908), S. 105 and O. 47. R. 7— 
Scope-Order previous to judgment and decree 

— Application for review of order Review 

rejected — Appeal against judgment and decree 
—Matters in review raised in appeal — Appellant 
can do so under S- 105 but attack against review 
order will be limited to O. 47, R. 7, 

An application for review of the previous order 
was filed on the date of judgment in the case. The 
application for review was rejected and the judg. 
mcDt in the case was delivered. In appeal against 
the judgment and decree the matters raised in peti. 
tion for review were again raised : 

Held, that this could be done under S. 105 but 
attack against review order would bo limited to 
Order 47. R. 7. (p 300 C 2; P 310 C 1} 

C (1908).S.151_Scope-Remand 

— i rial of lower Court not radically defective— 
Case should not be remanded under S. 151. 

Before 8. 151 can be resorted to for remanding a 
case, the trial of case by lower Court ought to bo 
so radically defective as not to amount to trial ot 
all. and where this is not the case provisions of 
S. 151 cannot bo availed of : (’40) 27 A I R 1940 
Nag 349, Bel. on. [p 3 jq (j 2 ) 

(d) Civil P. C. (1908), O. 41, Rr. 25, 26 -Re- 
mand for recording evidence and findings on 
Issues not previously determined by trial Court 
— Judgment and decree by lower Court after 
compliance of remand order — Decree should be 
set aside and judgment should be regarded as 
findings contemplated by O. 41, Rr. 25 and 26 
and proceedings after decree as proceedines 
contemplated by these rules. ^ 


A, I. B, 

If the remand is not under 0. 41. R. 23. then 
no appeal lies against the remand order. The 
proper course to bo followed by the appellate Court 
in remanding case for recording of evidence and 
findings on issues not previously determined is to 
retain seism and send the case back for the record- 
ing of evidence and findings on the issues which 

fV.nH n determined. The appellate 

Court then should bear objections to those findincs 
and pass its own decree. Where this is not done 
and a decree is passed by the trial Court after 
remand thou that decree should bo sot aside but all 
Its proceedings up to that decree, includingitsiudc. 
mem after remand should remain, with this difft 
ronce that the judgment will be regarded as the 
findings contemplated by 0. 41, Rr. 25 and 2C and 
the proceedings will be treated as proceedings con. 
tomplatod by these rules. [l> 310 C 2] 

J, II, M udholhar — for Applicants. 

.1. L. IJaltce — (or Non. applicant. 

Order. — This revision was filed beyond 
time. The application was origioally filed 
as an appeal and as an appeal it was within 
time, but Grille J.. decided that the matter 
should be dealt with as a revision, so I have 
now to decide whether the delay should be 
condoned . The reason assigned for the delay! 
is tlie doubt which conflicting decisions have 
raised as to whether an appeal lies or a 
revision. J fiiink there is enough doubt on 
the jioint to justify this contention and so 
condone the delay. Next a preliminary ob- 
jection is raised. Tlie application is against 
a remand order. It is said that trial Court 
proceeded with the case after the order of 
remand and a decree has now been passed 
and that thoroforo the only remedy left is 
an appeal against the decree. I need not 
enter into tliis because I am of opinion that 
the application must fail on other grounds. 
The revision is against an order of remand 
made in the following circumstances, On 
23rd Juno 193s the case bad been fixed for 
evidence in the first Court. The plaintiff 
had no witnesses present and an application 
which ho made for the admission of two 
documents was dismissed. The trial Court 
recorded the fact tliat tlie plaintiff had not 
summoned any witnesses and that ho bad 
none present and so closed tlie plaintiff's 
case. The defendants naturally did not call 
any evidence either and also closed their 
case. The case was therefore closed all’ round 
on 27th Juno 1938 as fixed for judgment. 

On that day the plaintiff filed an application 
for review of the previous order. The trial 
Court decided to bear it and so postponed 
delivery of judgment. On 17th December 
1938 the application for review was rejected 
and judgment in the case was delivered. The 
plaintiff then appealed to the appellate Court 
against the judgment and decree and among 
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other points pressed again the matters which 
he had raised in his petition for review. The 
appellate Court held that the application for 
review was not really one for review but an 
application for revival of the proceedings 
and that the order of 17th December 1938 
was an interlocutory order which merged in 
the final decree. Therefore the learned Judge 
held that be bad power to enquire into 
these questions under s. 105, Civil P. C. 
This is attacked in revision. 

It is admitted that if no application for 
review had been filed the order of 27th June 
1938 could have been questioned in the ap- 
pellate Court under S. 105. But it is con- 
tended, the moment there was a review 
against that order it merged in the order 
passed on the application for review and as 
no appeal lay against it it became final and so 
the matters decided by it could not be reagi- 
tated in the appellate Court. It was argued 
that S, 105 is controlled by o. 47, R. 7. 1 was 
referred to Cbitaley’s Civil Procedure Code, 
volume II, p. 826 where it is stated that an 
order granting a review is only appealable 
on the grounds mentioned in 0.47, R.7, and 
therefore if the order is challenged on an 
appeal from the final decree it can only he 
challenged on the grounds specified under 
0. 47, R. 7. This it is said shows that S. 105 
is controlled by o. 47, R. 7. I think there is 
some misunderstanding in the argument 
which can be cleared up if the matter is 
viewed algebraically. There are really three 
stages to consider. First of all, there is the 
original order (and perhaps decree). We 
will call that X. Then follows an application 
for review. But before that application can 
be entertained the provisions of o. 47, R. 1, 
must be attracted and the Court has to de. 
cide whether new and important matter 
has been discovered, or whether there is 
some mistake or error apparent on the face 
of the record, etc. If the Court comes to the 
conclusion that one or other of these grounds 
exist, then it decides that the review can be 
entertained. That decision it embodies in 
an order Y. The third stage is the final 
decree or order z. The Court for example 
admits the fresh evidence, reconsiders its 
original order x and makes a fresh order Z. 
In many cases the second and third stages 
may be indistinguishable for the reason that 
the Court does not pass two separate orders 
but decides for example that there is an 
error on the face of the record and then and 
there alters its original order X and at once 
passes its final order z. But technically the 
two stages are distinct however much they 


may be merged in one order. The decision 
that there is an error apparent on the face 
of the record, or whatever else the decision 
is, must always be there, and so also the 
decision that atTeots the original order X in 
such a way that it must be changed to z. 
The distinction between the two is clearly 
brought out in the latter part of Order 47, 
Rule 7 (1) : 

Such objection may bo taken at once by an 
appeal from the order granting tbo application or 
in any appeal from the final order or decree passed 
or made in the suit. 

Once this is appreciated then it is pos- 
sible to follow what 0. 47, R. 7, and tbo 
oases referred to by Chitaley mean. 0. 47, 
R. 7, states that when there is an appeal 
against Y, then the appeal only lies on the 
grounds set out in R. 7. It does not prevent 
an appeal against X in the ordinary way if 
the stage z has not been reached, that is 
to say, if X is not altered. But once the 
stage z is reached, then X disappears and is 
replaced by z and thereafter the aggrieved 
party has two remedies. He can either 
appeal against Y or against z. If ho does the 
former and succeeds, z goes and is replaced 
by X. If he does the latter, then Y remains 
and the matter resolves itself into an ordi- 
nary appeal against z. If however in attack, 
ing z the appellant also wishes to attack T, 
then he is limited to the grounds set out in 
O. 47, R. 7, so far as bis attack on Y is 
concerned. 

A more concrete example will illustrate 
what I mean. A sues B on a loan. Tbo de- 
fence is taken that the suit is out of time. 
B succeeds and the suit is dismissed. (This 
is what I have termed X). A is aggrieved 
and applies for review on the ground that 
be has discovered a document which operates 
as an acknowledgment and so brings bis 
claim within time. The Court decides that 
this is now an important matter and enter, 
tains the review. (This is tbo order Y). It 
thereupon rehears tbe case and in spite of 
the defendant’s opposition holds that tbe 
document is an acknowledgment which saves 
limitation and then decrees the claim. (This 
is tbe final decree which I have termed z). 
This time B is aggrieved and he can do one 
of two things. He can appeal against Y, but 
if he does so be is limited to tbe narrow 
grounds set out in 0. 47, R. 7. He cannot 
attack either X or z. If be succeeds in his 
appeal, then Y is set aside and that means 
that Z goes too, and that results in a resto- 
ration of X without modification. But B is 
not limited to this position. He can also 
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appeal against the fresh decree z on all the 
usual grounds. Consider Tvhat any other 
rule would mean. Take a large claim for 
over a. lac on a promissory note. If the ac- 
knowledgment in the case put had been 
produced in the hrst instance and the claim 
had been decreed on the strength of it B 
would have been entitled to appeal to the 
High Court and possibly from there to the 
Privy Council. He could have attacked this 
acknowledgment on its merits. He could 
have contended that it did not amount in 
law to an acknowledgment, or that it wa^ a 
forgery, or that it did not boar his signa. 
ture. But if the present contention is sound, 
and if a. instead of producing the document 
at the trial, was allowed to do so in review, 
then B would be completely shut out from’ 
attacking the document on its merits. lie 
would be confined to the plea that it was 
not now matter and that it was within his 
opponent’s knowledge and could have boon 
produced before the decree was passed, etc. 
It may well bo that he is not in a position 
to do this though ho is able to attack the 
document on its merits, ft would, in my 
opinion, bo absurd to hold that ho is shut 
out from doing so and that ho cannot attack 
tbo new and altered decree 7 . except upon 
the narrow grounds permitted by o. J 7 , R. 7 . 

I am quite clear that he can and that o 47 ’ 

U. 7, has no reference to z. It only refers 
to \ I repeat, however, that if n chooses 
to attack Y in an appeal ag.ainst z, then in 

®?.,, 5. attack on Y is concerned he is 
still limited as aforesaid. 

But all this does not really concern the 
present case because the argument raised 
and the authorities cited refer to cases in 
which the application for review is allowed 
and not to one in which it is rejected. In 
the present case tlio application was rejected 
and therefore, we have never reached the 
lurther stage with which the authorities 
cited were dealing. If the application is re. 
jected then the original order remains and 
it can be dealt with just as if there had 
never been an application for review. There 
,can bo no doubt that if the review proceed. 
,iDg3 are ignored, then the order complained 
| 0 f wuld have been attacked in the appeal 
against the decree under s. 106 . The lower 
Court, therefore, had jurisdiction to enter, 
tain the appeal. The next question is whe. 
ther the case was rightly remanded. It is 
contended on the strength of i l R ( 1940 ) 

538 that the lower Court had no power 


Anandrao V. Parvatibai (Vivian Bose J.) 


A. 1. B. 


27 A I R 1840 Nag 849 • 

I L B (1940) N4g 538, Sl.«>lal v, J„ga|'K|,ho^.; 


to remand and that it should havo dealt 
with the case itsolt after re.sattling the is. 
sues and after taking such further evidence 

firs^CouT 'd 

Qist Court s decision was not on a prelimi- 
nary point and that, therefore, none of the 
provisions of tbo Civil Procedure Code per 
mitting remand applied. I think there ig 
substance in this contention. Section I 5 i 
can very seldom be resorted to. The trial 
would havo to be so radically defective as 
not to amount to a trial at all before its 
provision could be availed of and that in' 
my opinion was nob the case here. The 
diOiculty of holding otherwise will be seen' 
at ODC 0 ID this case. 

If the remand is nob one under o. 4 l, 
H. 23 then no appeal lies against the re. 
inand order and this Court’s powers in revi. 
sioD are very limited. It would nob for 
example be able to entertain questions relab. 
mg to the correctness of the decision of the 
appellabe Coarfc on tbo merits of its order of 
remand. This might result— I do nob decide 
the question here and say that it would— 

)u lb might result in the remand order be. 
mg final, whereas had the appellate Court 
retained seism and passed the decree itself 
I 13 possible that the point on which the 
rat Courts decision was reversed could 
fiavo been contested in second appeal. Again, 
i do not say it can bo. but it might. At the, 
same time the practical difference, except, 
as regards appeal is not very dilTeront. Had' 
the ^oper course been followed the appel., 
late Court would havo retained seisin and 
sent the case back for the recording of 
evidence and findings on the issues which 
the trial Court had not determined. The 
appellate Court would then havo heard ob. 
jectious to those findings and havo passed 
its own decree. I will, therefore, place all 
the proceedings up to this point on the 
same footing as if the proper procedure had 
boon followed. The result is as follows, 
rhe decree of the trial Court after remand 
is set aside but all its proceedings up to that 
decree, including its judgment after remand, 
will remain, with this ditleronce that tliat 
judgment will bo regarded as the findings 
contemplated by 0. 41, nr. 2.5 and 26, and 
the proceedings will be treated as the pro- 
ceedings contemplated by tliesa rules. I al. 
low 11 days from tlio date of my order to 
file objections to the appellate Court, and 
direct the appellate Court to hear those ob. 
jeotions and then pass its own decree. Tbo 
costs of this revision will abide the event. 
Counsel’s fee Rs. 40 for applicant and Rs. 17 
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£or noD-Applicant these beiog the certibcates 
filed. 

k.S./b.k. Application allowed. 
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Niyogi J. 

Pt. liaghubarprasad Eamgiilam Gurao 
— Plaintiff — Appellant 

V. 

Balloo Sheocharan and others — Defen. 
dants — Respondents. 

Becood Appeal No. 562 of 1938, Decided on let 
April 1941, from appellate decree of Extra Addi* 
tlonal Dietrict Judge, Bangor, D/- 25th July 1986. 

(a) Abadi — Landlord is presumed to be owner 
only oi vacant site forming part of abadi — 
Weight of presumption though slightly impair- 
ed by existence of structure on site still landlord 
can be presumed to be owner. 

The presumption in favour of the landlord being 
the owner of any land forming part of the abadi 
arises only in respect of a vacant site. Although the 
weight of the presumption is impaired to some 
extent by the existence of a structure on the site 
still the landlord may well be presumed to be the 
owner of the site. [P 912 C 1] 


(b) Deed — Construction — Discrepancy be- 
tween dimensions and boundaries->Description 
as to boundaries must prevail. 

In the case of a discrepancy in a deed between 
the dimensions and boun^ries oi certain property, 
the description as to boundaries must provall. 

tP 312 0 2] 

(c) Adverse possession— Possession need not 
be brought to notice oi owner — Possession overt 
and without any attempt at concealment is 
sufficient — Acts, such as tethering of cattle on 
site, using it for sitting in open or sleeping 
during hot weather or for depositing cow-dung 
cakes and firewood by themselves are not ad- 
verse — But they become adverse when they are 
so overt and exclusive as to be referable to title 
asserted by adverse possessor by virtue of sale 
deed in bis favour. 


PoBSesalon to be adverse need not be shown t< 
have been brought to the knowledge of the persot 
against whomit is claimed. It is suOicieot that th' 
possession be overt and without any attempt a 
concealment so that the person against whom tim> 
is tunning ought if he exercises due vigilance to b 
aware of what is happening : (’34) 21 A 1 R 193' 
P C 28, Rel. on. (p 313 q i 

Acte such as the tethering of cattle on a site 
using It for sitting in the open and for sleepini 
during hot weather and also for depositing cow 
dung cakes and firewood standing by themsolve 
may not be such as could be r^arded as advers 
but they become adverse and cease to be mere act 
of casual possession without any idea of claimin. 
title whore they were so overt and exclusive as t 
U referable to the title which the adverse possesso 

® 1 ° bis favour 

16Bom838and (’16}3A I R 1916 Nag 90, Disfinj 

r, [P 812 Cl, 2 

R. N. Padhye — for Appellant. 

D. N. Choudhary and A. L. Halwe — 

for Respondents 2 to 4 and 1 , respeotlveli 


Judgment. — Tbis is plaintiff’s appoal 
from the reversing judgment of the Extra 
Additional District Judge, Saugor, in civil 
Appeal No. 14-A of 1938 delivered on 25th 
July 1938. Tbe appellant and the respondents 
owned bouses adjoining each other in the 
town of Saugor and the dispute relates to a 
site designated in the map attached to the 
plaint by the letters ABCDKFG which is 
described throughout the litigation as a 
chabutra (platform). That piece of land is 
contiguous to the respondents' house. The 
appellant came to own the bouse by pur- 
chase in 1934. On the date of the institution 
of tbe suit that house was in the actual 
occupation of his tenant Kanhaiyalal. The 
dispute between the parties originated with 
Eanbaiyalars insistence on his right to use 
the chabutra. The respondents protested by 
giving him a notice to desist from using it. 
Whereon the plaintiff as Kanbaiyalal’s land- 
lord sent a reply denying his right to tbe 
chabutra which he declared had been set 
apart for public Nistar (use). Thereafter he 
got tbe site of tbe chabutra transferred to 
him from the malguzar of Saugar under a 
sale deed dated 22nd February 1935 for Rs. 30 
and attempted to take possession of it. In 
consequence of the resistance offered by the 
respondents there ensued crimiual proceed- 
ings under 8. 145, Criminal P. C., which re- 
sulted iu tbe confirmation of tbe defendants' 
possession. The appellant thereon instituted 
the suit out of which this appeal arises for 
ejectment of the respoudenta on the ground 
that tbe land belonged to him. The respon- 
dents resisted tbe suit on the ground of 
their title and continuous acts of possession 
under colour of their title. The trial Court 
held that in view of tbe wajib.ul-ar;^ of tbe 
town of Saugor in so far as it applied to tbe 
site in dispute there was a presumption that 
landlord was the owner of tbe site and that 
such acts of possession as the defendants 
were able to establish were not effective to 
displace the presumption of ownership in 
favour of the landlord from whom the ap- 
pellant derived his title. It therefore decreed 
the suit. The lower appellate Court while 
conceding that tbe initial presumption of 
ownership was in favour of the landlord 
found that the site in dispute had been in- 
cluded in tbe premises purchased by the 
defendants in tbe year 1895 and that tbe 
various acts of possession proved by him 
were such as were consistent with bis claim 
of title to the site. It therefore reversed tbe 
decree of the trial CJourt and dismissed the 
suit. 
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vigorous argument, was addressed 
on behalf of the appellant to show that the 
lower appellate Court was in error on the 
point of presumption as to the ownership of 
the site as also the legal effect of the vari 
ous acts of possession exercised by the de 

Court 3 ending of fact is sought to be neu- 
tralized on the contention that the lower 

appellate Court drew Upon his imagination 

and indulged in a good deal of speculation 
in a manner not iustified by the actual ovi 
dence on record. There can be no doubt that 
the malguzarof Saugor. as pointed in Ex. p.6 
the copy of a letter from the third Secretary 

to Government Central Provinces, to the 
Commissioner of Settlement. Central Pro 
Vinces, that in respect of the abadi in which 

dXTll has the same 
right as that of a malguzar of any village 

but the presumption in favour of the land-' 

lord being the owner of any land forming 

part of the abadi would arise only in res^ 

^ct of a vacant site. It is common ground 

however that the site is not quite in its 

natural condition but has some sort of struc 

ure standing on it. There is no evidence 

that the landlord had built the structure 

however loose or temporary it may be 

Although the existence of the chabutrl im ’ 

of the pro. 

nrL ^ with this initial 

presumption the appellant cannot succeed 
n the face of the finding that the site in 
]i puts was included in the sale deed dated 
;i2th .June isa5 under which the respondents 
|Claimed and that the respondents bad a 
|Shed on It which they had been using for 
tethering their cattle, and that they wore 
using It for sitting in the open and sleeping 

pitingcow.duDg cakes and fire. wood. The 

exr/n? occupied the site 

except some persons who obtained special 
permission of the defendants to use it. 

ihe lower appellate Court’s view that the 
site WM included in the sale deed of isos is 
subjected to much criticism on the ground 
^at It wrongly identified the cbabutra 
marked I n the rough sketch given in that 

St in dispute. It is said 

L °^»butra noted in the sketch 

19 the cbabutra in front of the door and not 
the one in dispute. The contention is sn^i 

Ih^ the Cd 

ra IB written so as to suggest that it 


A. I. R. 

was in front of the door but it must be 

tT shows a pro 

jection of the site beyond the limits oUbe 
courtyard. The word cbabutra is so written 
in the sketch that it might as well refer to 
the site in suit which bulges out of the 

Something in 

front of the door. There is however no plea 
that there was any cbabutra in front oUhe 
door and the suggestion made for the first 

lant as to the existence of such a chaMra 

the pleadings m the case, there was only 

It would therefore not bo wrong to regard 
the word cbabutra noted in the sketch as 
refeiring to the one in dispute. Moreover, 
he sale deed purports to transfer "the house 

Ground within the boun- 
dar> limi g as shown in the map given 

hnn«r boundary o^f the 

lubhc load. The dimensions given are not' 
consistent with the boundaries but it is a 
woll.reccgDisod rule of construction that 

'^-‘'^‘^‘screpancy between tbel 
dimens ons and the boundaries the descrip, 
tion as to the boundaries will prevail. View. 

with the recitals in the sale deed there does 
not appMr any doubt that the vendor in. 
tended to sell that piece of land including 
the house which lay within boundaries noted 
therein. It must therefore follow that the 
cbabutra which abuts on the public road 
foil within the ambit of the sale deed. 

The various acts of possession standing by 
themselves may not be such as could be re- 
garded as adverse, but they cannot be con. 
sidered divorced from the defendants' sale 
deed of 1805. They were not mere acts of 
casual possession without any idea of claim.' 
ing title as tboso in 16 Bom 33s' or 13 N L R, 

25- since they wore so overt and exclusive 
as to bo referable to the title which the 
respondents asserted by virtue of their sale 
deed of 1 S 95 . The appollant’a contention that' 
the respondents’ possession was not to the 
knowledge of the landlord has not much 
orco. In 61 Cal 262^ a pertinent observation 
occurs as follows : 


1 . ('92) 16 Bom 338, Framjj Curflotji v. Goculdns 
Madhowjl. 

2* (’IG) 8 A I R 1916 Niig 90 : 39 I C 54 : 13 N L 
R 26, Rodbikadaa v, Harmobanlal. 

3. CSI) 21 AIR 1934 P C 23 : 147 I C 646 : 61 Cal 
262 : 61 1 A 78 (PC), Secretary oi State v.Dobeo* 
dralal Kbao. 
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The classical requirement is that the possession 
should be nec vinec claim necprtcario. Mr. Dunne 
lor the Crown appeared to desiderate that the 
adverse possession shoold be shown to have been 
brought to the knowledge of the Crown, but in 
their Lordships' opinion there is no authority for 
this requirement. It is sufficient that the posses- 
sion be overt and without any attempt at conceal- 
ment so that the person against whom time is 
running ought if ho exorcises due vigilance to be 
aware of what is happening. If the rights of the 
Crown have been openly usurped, it cannot be 
heard to plead that the fact was not brought to its 

Inotice. 

It is pertinent to notice that in the oited 
case the defendant's right was founded only 
on adverse possession unlike the present 
case where the respondents have been able 
to prove their possession as being incidental 
to their ownership of it. The landlord him- 
self admitted in the witness-box that there 
was a stone lining towards the south of the 
chabutra about two feet in height and that 
he had never made nee of it. He was unable 
to give any special reason for selling the site 
to the plaintiff and he was reticent when 
the defendants by a notice challenged bis 
right to transfer the site. Although there is 
no evidence to show who constructed the 
chabutra there it is clear from the drainage 
map Ex. D.3 that the chabutra bad been in 
existence since 1692, that is three years 
prior to the defendants' sale deed. During 
all the time that the respondents had been 
using the site as appurtenant to their bouse 
the malguzar did not protest against its use 
by the respondents. It appears clear that 
for reasons best known to himself he has 
transferred the land to the plaintiff with a 
view to enable him to harass the respon- 
dents with no honest belief in his own 
right to it. The appeal is dismissed with 
costs. 

G.N./r.k. Appeal dismissed. 
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Stone C. J. and Niyogi J. 

Abdul Ma;id Shah — Appellant 

V. 

Abdul Sutlav and others — Respondents* 

MiBC. Appeal No. of 1941, Decided on 24th 
July 1941, from order of Sub-Judge, First Class, 
Wardba, D/- 20th November 1940. 

(a) Civil P. C. (1906), Ss. 144 and 2 (2) — 
Order under S. 144 conclusively determining 
matters in controversy is decree within S. 2 (2) 
(For Bose J*) 

Ad order under B. 144 conclu&ively decidiog, so 
far as tho Court iB coDcoroed, certaia of the mat- 
ters in controversy between the partloB and order- 
ing one of them ae a cooBequence, first, to account, 
and then to pay certain Bume of money together 
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with interest to tbo other side is a decree within 
section 2 (2). [P 313 C 2] 

• • (b) Civil P. C. (1908), Ss. 144 and 47 — 
Court-fee : 18 N L R 15-(’22) 9 A 1 R 1922 Nag 
62=07 Ind Cas 225, OVEIiRULED. 

(Per Bench) — An order under S. 114 is not for 
court-fee purposes the same ae an order under See. 
47: 18N'LR15=(’22)9A1R 1922 Nag 62=67 
Ind Cas 225, impliedly overruled and held no 
longer good law: Cose law discus$ed. (P 316 C 1,2) 
Fida Httsoin — for Appellant. 

IV. B. Puranik, Advocate-General — 

lor tbo Provincial Govornuieut. 

Order of Reference 
Vivian Bose J. — The facts are given in 
the taxing officer’s order. The first question 
is whether the order under appeal has the 
force of a decree. The order is in two parts. 
The first part is to be found in what I might 
term the order proper which was delivered 

00 SOth November 1940. The other part is in 
the order sheet of the same date. As both 
orders were delivered on the same day I 
think they should be read together and 
treated as one order. The ix>rtion of the 
order which is to be found in the part which 

1 have termed the order proper decides that 
the respondents are entitled to restitution 
and orders the plaintiff to account. The 
other part of the order which is in the 
order sheet orders the plaintiff to deposit 
certain specified sums (which 1 take it were 
found due from tho plaintiff on the account- 
ing) in Court together with interest oni 
them "for payment to tbo successful party" 
(that is the defendants), and further orders 
that in case of non-compliance within the 
time allowed the defendant shall be entitled' 
to recover these sums by way of execution. 
1 have no doubt that this is a decree within 
the meaning of s. 2 ( 2 ), Civil P. C. The, 
order conclusively decides, so far as the' 
lower Court is concerned, certain of the 
matters in controversy between the parties 
and orders one of them as a consequence, 
first, to account, and then, the account pre. 
Bumably having been given and accepted by, 
the Court, to pay certain sums of money, 
together with interest to the other side.' 
The order therefore fulfils all the require- 
ments of the first part of the definition in 
S.2 (2) except that the matter in controversy 
is not in controversy in the suit but in a; 
collateral proceeding. But S.2 ( 2 ) states un- 
equivocally that the determination of any 
question under s. 144 of the Code shall be 
deemed to be a decree. This is an order 
under s. 144. Therefore it must be treated 
as a decree. 

I may state incidentally that unless it is 
so treated the present appeal cannot lie. 
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That of course is not a matter with which 
the taxing authorities are concerned, but if 
a party insists that he has a right of appeal 
and insists on putting in a memorandum of 
appeal he must stamp it accordingly. The 
next question is whether an order under 
S .141 is to be considered as one under s 4T 
for court.fee purposes. That depends upon 
whether the order relates to the "execution 
discharge or satisfaction" of the decree in the 
suit out of which the proceedings inquestion 
was passed arise. The High Courts are divi- 
ded on this point. Bombay and Madras have 
MDSistently taken the view that it does 
Allahabad and Rangoon that it does not Caf 
cutta. Lahore and Patna have differed among 
themselves, the latest Calcutta and Lahore 
decisions agreeing with Allahabad and Ran- 
goon. A Patna Full Bench also agrees with 
them. Nagpur has only one decision on the 
point and ^that ruling, while agreeing that 
ogically it seems no longer possible to 
hold that an application for restitution is 
one for the execution of the appellate decree 

o hold that it does. This decision is repor. 

whofh ^ Question is 

whether in the face of the large prepon. 

deranco of authority on the other side 18 

ir, can still be treated as good law. 

I may remark that the question is not only 

of importance m matters relating to court- 

fees but also m questions arising out of 

irticles 181 and 182 . Limitation Act. The 

grounds on which the majority proceed can 

be summan^^ed as follows : 
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should be forwarded to Government. This 
was ,0 1024. No change has been made since 
hen in spite of the recommendation. ( 2 ) 

The balance of authority under the old 
Code of 1882 was to the effect that an appli- 
cation for restitution under the old s. 533 
(which corresponds to 9.144) was an appli. 
cation for execution within the meaning of 
old S. 244 (which corresponds to S.47 in the 

was (a) that tlie old Code placed s. 593 under 
Chap, a which related to appeals and under 
that portion of it which was headed "the 
decree m appeal": (b) that S. 583 expressly 
referred to restitution "under a decree 

pissed m appeal under this chapter" and 
liad the words 

when .1 party entitled to any benefit (by wav of 

an iDDeaTn°^ otherwiw) under a decree passed in 

cultou ofiZ chapter desires to obtain oxe. 

^ '“ucb Court shall 

proceed to execute the decree passed in appeal. 


(1> Orders under s. 144 are expressly de- 
dared to bo decrees " under s. 2 ( 2 ) of the 
Code. Under the Court.feos Act, all appeals 
must be stamped nd valorem unless there is 
provision to the contrary. There is provi- 
contrary in the case of appeals 
under s.i,. It is to be found in a notiffcation 
ot the Governor.General in Council. There 

if covering appeals under 

S.4/. \\hether this was accidental or deli- 

‘"O Courts, 
Ulahabud and Calcutta, have thought that 

h„T deliherate. In any avont 

the learned Judge who decided 47 all 93 ^ 

“P'' P' 

getber With bis recommendation that the 
exemption granted to appeals under s .47 
b^aUo extended to appeals under a. 144, 

15. Qobba V. Kanchheailal. « L K 

M ^ ^37: 82 I 0 321- 47 All 

93- 23 A L J 881, Baljnath Das v. Balmikund 


The progent Code alters this radically : 
(a) It has removed the section from the 
chapter dealing with appeals and has placed 

n aV "Miscellane. 

ous, ibi the words about execution have 

been removed altogether. So also under 
the old Code s. 59.3 provided how the decree 
on appeal was to be executed. "In the new 
0 e Ss. .37 and 33 provide how appellate 
^^ourt decrees are to be executed and are 
placed in the chapter dealing with execu- 
t;on. It IS considered that these altera. 
10 ns were deliberate and wore intended to 
alter the old law. (3) By virtue of the 
definition in s. 2 ( 2 ) an order under S. lit 
19 Itself a decree, or at any rate has the 
orce of a decree, and so is capable of exe- 
cution as such, and consequently it cannot 
be an order in execution. (4) Section 2 ( 2 ) 
states that the definition of a decree shall 
be deemed to include "the determination of 
any question within s. 47 or s. 144." If 
orders under s. i ji fall under s. 47 in any 
event then it would not have been neces- 
sary to separate them hero. (5) Under S. 144 
too Courb ordering ro^bibution isompowored 
to award interest. No Court could make 
such an order in execution when the decree 
did not provide for interest. Therefore an 
order under s. 144 cannot be an order in 
execution, (6) If an application for restitu- 
tion is in reality an application for exeou- 
tion, then there was no need for s. 144 
because such matters have already been 
provided for in s. 47. (7) The power to 
order restitution is really an inherent right 
which the Court exercises in order that no 
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party should suffer by reason of an order 
of the Court itself, the order causing injury 
being of course the decree which is reversed. 
It is only by doing violence to language 
that one can speak of the judgment of re- 
versal as having mode an additional decree 
by implication to the effect that the suc- 
cessful party will get from the other side 
what the latter had obtained meanwhile by 
execution of the original decree, and if such 
an order is already present by implication 
in the reversing decree, then clearly there 
would be no need for an additional order 
under sec. 144 and so no need for section 
144. fd^That the Privy Council placed 
the right to direct restitution, and parti- 
cularly the right to award interest, on the 
above grounds in a Hong Kong case and 
not on the ground that such an order is im- 
plicit in the decree of the appellate Court; 
(1871) L R 3 P C 4C5.’ 


These views are to be found in one form 
or another in the following cases; ILR (1037) 
1 Cal 637* at p. 042, 47 ALL 98,’ 8 Rang 271,® 
8 Pat 871® and A I R 1080 Lah 24.’ The-argu- 
ments on the other side may be summarized 
as follows: (l) The right to restitution is 
inherent in the decree of reversal and is to 
be read into it by implication. Hence the 
order for restitution is an order in execu- 
tion of the decree of reversal. (2) It would 
be anomalous to hold that while the appli- 
cation for restitution can be made on a 
Rs. 2 stamp (or a Rs. 3 as the case may be) 
the appeal from an order on such an appli- 
cation must be stamped ad valorem. (8) It 
would be unjust to require a party to pay 
ad valorem court-fees in a miscellaneous 
proceeding of this kind. (4) Under the old 
Code, it was clear that such orders were to 
be regarded as orders in execution and the 
new Code baa not made any substantial 
change. (5) That in a sense an order direct- 
ing restitution does relate to the execution 
of the first Court's decree as well as to that 
of the appellate ClJourt reversing it. These 

18 N L R 15, ‘ A I R 1923 Mad 


R 3 p C 466 : 7 Moo P C 314 : 40 L , 
F ? L T 111 : 19 W R 449. Roger v. Comp 

toir D'Esoompte De Paris. ^ 

: 171 1 C 212 : ILl 
(1937) 1 Oal 687 ; 65 0 L J 166 ; 41 C \V N 157 
Tarak Nath v. Panchanan Baaerji. 

^“8 241 : 12G I C 211 : 1 
Rang 271, Jig. Hla Mauag v. Ma Hnin Dank. 

6. (*26) 12 A I R 1925 Pat 1 : 78 I 0 200 • 8 Pa 
871 : 6 P L T 145 (P B). BaltiuJand flLU" 
Basaota Kumarl Dasi. 

7. (’30) 17 A I R 1980 Lah 24 : 113 I C 270, On 
Muhammad v. 8abz Ali Khan. 


270,® A I R 1928 Lah 143,® 21 C W N 544,1® 
Mad 780,11 41 Bom C25I’ at p. 629, 45 Bom US?*® 
at p. 1140 and 4 Pat 294.'* As regards these 
cases, it is to be observed that in spite of 
the Madras decisions the Madras Legislature 
considered it necessary to amend Art. ll to 
Sch. 2, Court, fees Act, in the year 1922 so as 
to bring the article into line with the 
Madras decisions. The Madras decisions 
since the amendment are consequently not 
of assistance to those outside the Province 
of Madras. As regards the 21 c w N 
544I® case that ruling followed the old 
Calcutta decisions which dealt with the 
position under the old Code. The trend of 
decisions in that Court under the new 
Code are the other way round as was 
pointed out in I L R (1937) 1 Cal 637* at page 
642. The Lahore case has not been followed 
in the later Lahore decisions, and 4 Pat 
294'* ignores the Full Bench in 3 Pat 371® 
and merely states that in a taxing matter 
the Taxing Judge should follow the rule 
laid down by his predecessor. 

My own view, asat present advised, is that 
18 N L R 15* was wrongly decided and should 
bo overruled. This is particularly so in re- 
ference to the present case. The suit is for 
a declaration that the plaintiff has the right 
to collect the income from a shrine and for 
an injunction to restrain the defendant 
from doing so. The first Court granted the 
decree. Such a decree was incapable of exe- 
cution (except as to costs) and the present 
matter arises out of collateral receiver’s 
proceedings. The appellate Court reversed 
the first Court’s decree and dismissed the 
claim. This decree is also incapable of 
execution (except of course as to costs). I 
cannot see how by any stretch of iraagina. 
tion an implied order to the plaintiff to 
refund money he has obtained from the 
receiver (or as receiver, whichever way 
one cares to view it, he himself being the 

8 . (’23) 10 AIR 1923 Mad 270 : 71 1 0 173, SudaU 
Mutbu V. Sudali Mutbu. 

9. (’28) 15 A I R 1928 Lab 143 : 107 I C 491, 
Rabmat All v. Rikhl Kesh. 

10. (’18) 6 A I R 1913 Cal 335 : 39 I 0 6 40 : 21 
OWN 544, Madao Moban v. Nogoodra Nath. 

1 1. (’17) 4 A I R 1917 Mad 185 r 38 I C 806 : 40 
Mad 780, SomaauDdaram v. Chokkallnga Pillai. 

12. (’17) 4 A I R 1917 Bom 210 : 41 I 0 238 : 41 
Bom 625 : 19 Bom L R 638, Kurgodigouda v. 
Niogangouda. 

13. (’21) 8 A I R 1921 Bom 67 : 62 I C 233 : 45 
Bom 1137 : 23 Bom L R 480, Hamldalli v. 
Abmodalll. 

14. (’28) 12 A I R 1925 Pat 677 : 92 I C 474 : 4 
Pat 294 : 7 P L T 416, Bital Prasad v. Jagdeo 
Slagb. 
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receiver) can bo read into the appellate 
Court’s decree. I therefore refer the matter 
to my Lord the Chief Justice for the con. 
stitution of a Bench of two or more Judges 
(18 N L R 15* is a single Judge decision) to 
consider the following question : 

"NYas 18 N LR 15* rightly decided in that 
it decides : (l) that an order under S. 144, 
Civil P. C.. is an order in execution under 
S. 17, and (2) that the court-fees payable on 
an appeal from such an order is Rs. 2 (now 
Rs. 3)?” 

Order of the Division Bench 


The question referred has been introdu- 

ced by an order which so fully examines 

the question that it is only necessary for 

us to indicate which current of authority 

we feel should be followed. Wo are of the 

opinion that that represented by ILR (1937) 

1 Cal C37.^ 1938 R L R (;3.j,** 17 ALL 9^' and 

A 1 R 1930 Lab 24' represents the better 

view as matters now stand under the Code 

of 1908 and the rules of 1921. We are not 

prepared to say that 18 N L R 15* was wrong. 

The rules were ditTorent then. They bad 

been made at a time when the Code of 1882 

was in force and under the provisions of 

S. 583 the position was difterent and perhaps 

]usti6ed what might bo called the old view. 

.\s the provisions and rules now stand, 

we are of tlie opinion tliat an order under 

S. Ill is essentially dilleront from an order 

under S. 47. Such an order could not be 

obtained by proceedings under s. 47 . A clear 

distinction is drawn between the two cases 

by s. 2 and although these two kinds of 

procedure are. so to speak, the two sides of 

the same coin that does not make a head 

the same as a tail. Already in 1921 one 

High Court recommended in a judgment 

that the Rules issued under the Court. fees 

Act (for the Central Provinces wo are in- 

formed the relevant rules relating to re- 

duction and remissions are contained in 

No. 79. 292. XI and for Berar No. 97.292.xi 

Cl. (0) might fairly bo altered. This is a 

matter for Government. If Government is 

minded to make this concession after s. 47 

in Cl. (0) would bo added the words "or 

S. 144. ’ The recommendation made in ano. 

tber Province in 1924 does not appear to 

have been accepted. There seems, however, 

no reason to charge different, essentially 

different, court-feea according as the appeal 

is against an order passed in execution or 

against an order passed in restitution pro. 

gQgdings. jj Brst cose o ne s ide is making 

IS. (’89) 2G A I B 1939 Bane 82 : 179 i c 
1938 BLR 635, Ma Htwo v. U Toke. ‘ 


the other pay and in tho second case the 
side who has paid under a decree subse- 
quently set aside is getting his money back.i 
If anything the second procedure should be 
cheaper than the first. Our answer is that 
an order under s. 144 is not for court-fee 
purposes the same as an order under s. 47.1 
\^e stopped Mr. Kulkarni arguing the par- 
ticular question : 'Was this an order under 
s. 114 ?’ That does not arise out of the re- 
ference which is concerned with the general 
not with the particular. The matter will 
now go back for disposal in the light of the 
above and when the matter is disposed of, 
this judgment will be considered adminis- 
tratively for any action which may be 
thought necessary. 

R-K- Reference answerci}. 
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Pollock and Gruer JJ. 

In re yathuram Gotiram Kayasth — 

Accused — Applicant. 

Crimin.il Rovu. Appln. No. 1C7 of 1941, Decided 
on Gth M;iy 1941, for revision of order of .\ddl. 
Di.st. Magistr.\to, Nar.^ingpur, D/- 25-2-1941. 

Criminal P. C. (1898), S. 439 — Revision 
against appellate order can be made direct to 
High Court : Cri. Revn. No. 122 of 1941, OVER- 
lie LED. 

An applic.itioD for revision of an order passed by 
a crimiu.al Court of appeal may bo made direct to 
the High Court; the applicant need not first apply 
to the Sessions Court : Cri. Revn. No. 122 of 1941. 
OVERRULED, Cri. Revision No. 398 of 1939, 
Approved. (P 817 C 1) 

Ihdai/ntHllah — for Applicant. 

Order of Reference 

Pollock J. — This is an application for 
revision of tho order of a criminal Court 
passed in appeal. In Criminal Revision 
No. 122 of 1941 (Guruprasad v. King-Bm- 
peror) Bose J. held tliat such an applica- 
tion must bo made to tho Sessions Court in 
tho first instance. In Criminal Revision 
No. 398 of 1939 (Gaya Prasad v. King-Em- 
poror) Gruer J. remarked ; 

This does not appear necossary in tho c.iee cf 
revision of appellate orders, in accordance with 
the rules and practice of tho High Court. 

Kulo 15 of Chap. 1 of tho High Court 
Rules provides : 

No petition for revision of an original order of .» 
Magistrate shall bo ootortalned unless it is accom- 
p.iuicd by a copy of tho order of tho District 
ilagistrato or Sc<islons Judge coDOoriiod refusing to 
refer the case to tho High Court : 
but there appears to be no such provision 
for applications for rovision of appellate 
orders. As it is desirable that this point 
should be settled, the case may, subject to 
the approval of the Chief Justice, be placed 
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before the Divisioo Bench during the vaca- 
tion after the issue of notice to the Advocate- 
General. 

Opinion. — In our opinion it is clear 
from B. 15 of Chap. 4 of the High Court 
Rules that an application for revision of an 
order passed by a criminal Court of appeal 
imay be made direct to the High Court, and 
'that the applicant need not first apply to 
the Sessions Court. This rule appears to be 
based on the practice of the Judicial Com- 
missioner's Court, laid down in the office 
order of I9th April 1929. We do not propose 
to recommend that the order should be al- 
tered so as to make it necessary that the 
applicant should first apply to the Sessions 
Court, because such a practice would throw 
an extra burden on the Sessions Court with- 
out effecting any appreciable saving of work 
in this Court. 

n.K. Ueftrence ansioered, 
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Stone C. J. and Vivian Bose J. 

Byankat Paikaji Lonari Kunbi and 
another — Plaintiffs — Appellants 

V. 

Ramchandra Mahadeo Mule and another 
— Defendants — Ecspondents. 

First Appeal No. 66 of 1987 . Decidod on 17th 
February 1941, from decree of Addl. Bub-Judge, 
First 01a$S| Amraoti, D/« 24tb November 1936. 

(a) Religious endowmeot ~ Private or public 
— Property dedicated to Idol — Owner disclaim- 
log all interest and admitting that it belonged 
to idol Temple built with money collected as 
also with dedicator's money^All transfer deeds 
to idol made in favour of idol — Dedicator men- 
tioned and acting as one of panchas— Trust held 
one of public religious character. 

PislDtiR v?ho dedicated some property to an idol 
disclaimed all interest in the property and admitted 
that the property belonged to tho Idol. The temple 
was built with money contributed by the villagers 
and tbe plaintlS. Several properties were gifted to 
the idol by other people and all tbe deeds were 
made out in favour of tho idol. PlaintiS was men- 
tioned as one of tbe panchas and be was acting in 
that capacity. Ho filed a suit for a declaration that 
the temple and property owned by It did not con- 
stitute a public religious and charitable trust ; 

Held that there was a trust and that it was of a 
public religious character. [P 819 C 2] 

(b) Religious' endowment— Dedication of pro- 
perty to idol can be without registered instru- 
ment (ObUer}4 

A dedication of properly to an idol is not a 
gift and coDsoquently can be accomplished without 
a registered instrument: ('27) HAIR 1937 Mad 
C36 (FB) ; 87 Cal 128 and ('22) 9 A I R 1922 P C 
123, Rel. on. fP 319 C 1] 
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(c) Charitable and Religious Trusts Act (1920), 

S. 3 — Dedication of property to idol is case of 
trust and is covered by S. 3. 

Dedications of property to an idol are impressed 
with a trust of a religious nature and such a trust 
though of a special and peculiar kind is one which 
tho Charitable and Religious Trusts Act is intended 
to cover: Case law referred. [P 321 C IJ 

M. B. Bohde and W. B. Warhade — 

for Appellants. 

D. T. MangaUnurti — for Respondents. 
Judgment. — This claim ia the offshoot 
of a petition under tbe Charitable and Re- 
ligious Trusts Act of 1920. The plaintiffs 
undertook to institute a suit for the decla. 
ration contemplated by S. 0 (3) of tbe Act 
and this is that suit. The institution in 
question is a temple and deity known as 
tbe Shri Mahadeo Sansthan. It was foun- 
ded by the first plaintiffs’ grandfather 
Ganuji, though whether solely or in con- 
junction with others is a matter of dispute. 
Tbe institution owns certain property which 
is described in the plaint. The plaintiffs 
disclaim all interest in this property except 
as regards the temple itself together with 
the site on which it stands, including its 
compound, and the portion of tbe field 
8. No. 94 known as s. No. 94 (l) on which, ac- 
cording to the plaintiffs, the temple stands. 
The exact nature of tho interest which they 
claim is not clear but they ask for a decla- 
ration that tbe Sansthan and the property 
owned by it forma a private Sansthan and 
does not constitute a public religious and 
charitable trust. It is enough for their pur- 
pose if they can show that. There ia no dis- 
pute as to what must ho established in 
order to bring tho matter within the pur- 
view of the Charitable and Religious Trusts 
Act. That is set out in S. 3 of the Act, and 
the points are also enumerated in a decision 
of the Judicial Committee of the Privy 
Council in almost identical language in 57 
ALL 8S0' at pp. 342 and 343. 

So far as the present suit is concerned 
they are the same as tbe requirements 
under s. 92, Civil P. C. Put shortly there 
must be a trust. It must be either express 
or constructive. It must have been either 
created, or it must he existing, for a public 
purpose. (We stress the alternative.) And 
that public purpose must he of a charit- 
able or a religious nature. It is not denied 
here that if there was a trust then it was 
either express or constructive, nor is it de- 
nied that that trust would be of a religious 

1. (*86) 22 A 1 R 1986 P 0 97 : 165 I 0 409 : 67 All 
880 : 62 I A 146 (P C), Cbhotabhai v. Juau 
Cbaodra Basak. 
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nature What ia said h that there was no 
trust at all, and that in any event, if there 
•was one, it was of a private character. It 
was argued that before a Court can reach 
the coDclusion that there was a trust it must 
be clear about the following matters It 
must first ascertain whether there was an 
author or authors, and if so who. Next it 
must be clear that there was an intention 
oo create a trust and bear in mind that such 
intention must be indicated with reasonable 
certainty by the words or acts of the author. 
It must also find that there are trust pro- 
parties and that there are beneficiaries! 
Unless all these elements are present there 
can be no trust. 57 all 33o‘ at page was 
again relied on. 

There is no difficulty about finding an 
author m this case. If there was a trust at 
all then the author clearly was Ganuji, the 
grandfather of plaintiff i, and possibly cer- 
am other members of the public, though 
their exact position is not clear. But cer 
tainly Ganuji's is. So also there is no difli! 
culty about ascertaining the trust properties 
It IS c ear from the plaint itself that the 
original property with which the institution 
was founded was the temple building and 
the site on which it stands, together with its 
compound, and a portion of tho field s. No. 94. 
Iho remaining properties were subsequent 
accre ions and are set out in para, i (b) of 
the plaint. As wo say. there is no difficulty 
about these two points. Therefore all we 
have to see is whether Ganuji. either solely 
or m conjunction with others, had any in. 
tontion of creating a trust, and if so. who 
arc the beneficiaries. 

As regards the first of these two points 
the lower Court finds that Ganuji did create 
a public trust. Tbe plaintiffs* case as placed 
before us in argument was that there was 
no trust at all, and in any case that there 
was no public trust. They stated that the 

f K institution, and 

though the public are allowed to worship 

there they are allowed to do soon sufferance 
fu P'^operty 18 private property. But 

though they said that it is private property 
they made It clear that they do not claim 
any interest in it. They admitted that the 
property be ongs to the idol which is in. 
stalled in the temple and admitted that 
this Idol 18 a juristic entity. But they con. 
tended nevertheless that the endowment is 
ft private and not a public one. As regards 
^e question of trust the plaintiffa exprLslv 
ftdmitted on 6th November loss tho^ fk ^ 

w»aWb.Uaidthatth™haiVhe‘S 
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to manage because ''such right to manage 
the property goes by inheritance as the 

fore trouble any further as to whetbL 
Ganuji, and possibly others with him. in. 
tended to create a trust or not. That is 
admitted, though it was at one time denied 
and was again denied here. All we are now 
concerned to see is whether this trust was 
of a public or a private nature. That there 
cap be a private religious endowment some- 
thing along the above lines appears from 
Haynes Hindu Law, Edition 10 , page 915 . 
ine learned author says there ; 

Religious endowments aro of two kinds, public 

u ^ pablicondowment tbededication 

IS for the uso or benefit of the public. But when 
py rty IS set apart for the worship of a famik 

endowment 18 a private one. The f.imi]y idols are 
not however cbaltol.s or tho property of tho family. 

It^ndcat 

_ The question is whether tbe endowment 
ID question was of that character. As to 
whether there was an endowment at all we 
do not think there can ho any doubt. In 
the first place, as we have said, the plaintiffs 
disclaim all interest in tho property and 
admit that it belongs to tho idol. This could 
hardly have come about without an endow- 
rnent of some kind, especially when tbe 
plaintiffs admit that there is a trust. In the 
next place, tho plaintiffs have indicated in 
their plaint, and indicate this even more 
clearly in the witness box. that Ganuji had 
gifted or dedicated tbe properties about 
'Wiich we are now speaking to the idol. 
(N\e refer to the properties transferred at 
the time of installation and not to tho sub- 
sequent accretions). This is also clear from 
the entries in tho mutation register Ex. D-1. 

It IS true the plaintiffs insist that neverthe- 
less tho whole institution was Ganuji's pri- 
vate property and that it is now their 
private property, but they seemed somewhat 
confused as to exactly what they meant by 
this and in tho end they seemed to consider 
that this was so only in tho sense that 
Ganuji retained the right of management 
and that later that right descended to them. 

The lower Court finds against this. It 
holds that only part of the site now oc- 
cupied by the temple and its promises was 
supplied by Ganuji and that tho other part 
was given by one Ghasiram. The part which 
came from Ganuji was purchased by him in 
the plaintiffs’ name on 20th October 1901 by 
the sale deed Ex. p.4. The material part of 
this deed is missing but tho plaintiffs admit 
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in the plaint that Gannji only bad a half 
share in the field, and the figure " 1 / 2 " is 
still legible in the document. The plaintiffs' 
case is that the temple was erected wholly 
on the half of the field which was dedicated 
by Ganuji. But the defendants denied this 
and stated that a portion of the temple 
stands on the other half of the field, which 
according to them, was gifted by Ghasiram. 
They filed a map in support of their state- 
ment. Ghasiram himself entered the box as 
D. w. 7. He swears that he purchased the 
other half of this field (8. No. 9i) from one 
Basulkhan and he filed the sale deed Ex. 
F. 20 . He also swears that he orally gifted 
the site to the institution and that the 
temple partly stands on this site. We see 
no reason to disbelieve him, especially as 
the plaintiffs have offered no explanation 
as to bow the other half of the field was 
acquired by the temple. 

Whether an oral gift was sufficient to pass 
title is another matter. There is authority 
for the proposition that a dedication of pro. 
perty to an idol is not a gift and consequently 
can be accomplished without a registered 
instrument. See for example the Full Bench 
decision of the Madras High Court reported 
in 60 Mad C87,* also 37 Cal 128* at pp 142 and 
168 and 165, 167 , 161 and also that of the Privy 
Council in 44 Mad 831* at p. 843. But these 
are matters which do not concern us here 
because admittedly the institution has been 
in possession for over 12 years and so has 
now acquired a good title. The point is that 
half of the land on which the temple stands 
was donated by an outsider. There is also 
much evidence which has been believed in 
the Court below to show that the temple was 
built with theaid of funds collected from per. 
sons in the locality. It may well be that 
Ganuji contributed the bulk of the money 
but the witnesses who say that the hat was 
set round and that they were asked to contri- 
bute and did contribute are borne out in a 
remarkable way by actual evidence. It is 
proved that there are slabs on the floor of the 
temple containing the namesof persons other 
than Ganuji. It is true that the slab bearing 
Ganuji's name has the word “malik” or 
malak (it is not clear which but they both 
mean the same thing — owner) appended to 

2. ('27) 14 A I R 1927 Mad 636 : 103 I 0 802 : 60 
Mad 697 : 63 M L J 203 (P B). Naraalmhaawami 
y, VookataliDgam* 

: 9 I c 642 : 10 C L J 865 : 14 

4. { 22) 9 AIR 1922 P 0 128 : 66 I C 161 : 44 Mad 
881 : 48 I A 302 (P C), Vldya Vanithl Thlrtha v. 
Baluaami Ayyar. 
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the name while the others do not, but that 
fact in itself is not enough in our opinion to 
displace the rest of the evidence. It is pos- 
sible that the term was used in an honorific 
sense by the mason who inscribed the name, 
he having been engaged and paid by Ganuji, 
and Ganuji having been the principal donor. 
But whatever the reason we do not think that 
this in itself displaces the other evidence. 

The conduct of the plaintiffs has also to 
be considered. After this installation of the 
idol other persons also made gifts or trans- 
fers to it. The deeds are all made out in 
favour of the idol and a number of pancbas 
are named among them plaintiff l. These 
deeds are Exs. P-l, P.2, p.3 and D.18. It is 
admitted by the plaintiffs that the institution 
owns the fields mentioned in those deeds, 
and it is clear that plaintiff 1 accepted these 
gifts or transfers on behalf of the idol along 
with others and allowed himself to be des- 
cribed as one of several panohas, and allowed 
those who were transferring the property to 
the idol to believe that he was acting in 
that capacity. That is powerful evidence in 
the defendants' favour. Looking at the evi- 
dence as a whole, and bearing in mind that 
we are an appellate Court, we see no reason 
todiffer from the lower (iJourt's finding that 
there was a trust and that it was of a public 
religious character. That loaves outstanding 
an argument to the effect that in the case 
of dedication of property to an idol there 
can be no trust. Who, it is asked, are the 
trustees? and who the beneficiary? Is the 
idol the trustee? Or is it the beneficiary? 
and if so where do the general public for 
whose use and convenience the institution 
was created and endowed with property 
come in? It must be remembered that in 
all trusts the legal estate resides in the trus- 
tees, while the beneficiary has only an 
equitable estate. Here, and in many other 
cases of this class, the legal estate to the 
property vests directly in the idol. The 
transfers are all in its name and not in the 
name of trustees. Their Lordships of the 
Privy Council insist that all the require- 
ments of a trust must be rigidly fulfilled 
before action can be taken under the Chari- 
table and Religious Trusts Act of 1920 : 67 
ALL 830.* It is therefore argued that until 
one can say with definiteness who the bene- 
ficiaries are and who the trustees no pro- 
ceedings can be taken under the Act. 

The question is difficult when viewed like 
that but we do not feel ourselves called 
upon to solve it because we think the matter 
has been settled by their Lordships of the 
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Privy Council. Whether dedications of this 
nature are trusts properly so called, or whe- 
ther they form a special kind of trust pecu- 
liar to Hindu law, hardly matters, because 
we think that their Lordships have placed 
it beyond doubt that such dedications are 
impressed with a trust of a religious nature, 
and the question before their Lordships has 
usually bean whether the trust was a public 
or a private one. In 23 W R 253^ their Lord- 
ships decided that when property is dedi- 
cated to the religious service of an idol the 
property so dedicated and its rents are the 
property of the idol and not of the shobait. 
In 18 W R 220® their Lordships stated that 
the dedications which they were consider- 
ing there, (endowments for the support and 
worship of certain idols) were “in the nature 
of trusts impressed on the property to bo 
performed by the donee." It is true this 
case is not exactly in point because the gift 
there was not to the idol itself but to a 
third party and what their Lordships held 
was that the donee became a trustee in 
these circumstances, but the point is that 
they regarded sucli endowments as impress- 
od with a trust. H M i A 289* is more to 
the point, as in that case tlio property ap- 
pears to have been dedicated directly to the 
religious service of the idol. Again, their 
Lordships held that this established a reli- 
gious trust. In 8 M I A GO** and in 5 Cal las'-* 
also the properties were dedicated to the 
idols direct and wore not assigned to trus- 
tees. The dedications there were of a com- 
plex nature, and tijeir Lordships held that 
they did not constitute absolute dedications 
to the idols. But they hold that the expenses 
of the upkeep and daily worship of the idols 
were to be charges on the properties and 
that only the balances which remained could 
be utilised by the sons of the testators and 
their offspring, (both cases wore of wills) 
for their own beneBt. Their Lordships did 
not use the word “trust” in either judgment, 
but as the legal estate in the properties in 
each case vested in the idol, the family of 

5. (’76) 21 A 145 ; 23 WR 2,53 : 14 B«ng LR450: 
3 Bar 449 : 3 Suthor 102 (P C). Kumari Dobya y. 
Golab Gbaod. 

6. (’72) I A Sup Vol 86 ; 11 Bong L B 8C : 18 
W R 226 : 3 Sat 119 (P C), Collector of Moor- 
ebedabad v. Raaeo Sbobessuroo. 

7. (’70 72) 14MIA 289 : 17 W R 41; 10 BengLR 
19 : 2 Butber 612 : 8 Bar 28 (P C). Juggut 
Moheeoeo Dossee t. Mb. Sakhl Monee Dosaoo. 

«. (’1859-61) 8 M I A 66 : 2 Suther 37 : 1 Bar 721 
(P 0), Bonaton Byaaolc v. Juggutaoondreo Doesee. 
•9. (’80) 8 Cal 488 : 0 I A 182 : 6 C L R296: 4 Bar 
68 : 8 Butber 694 (P C), Aabutosb Dotb v.Doorea 
Churn Chatterjee. 


the testator could only have claimed a bene- 
ficial and not a legal interest in such moneys 
as their Lordships held they were entitled 
to, and that could only have been on the 

assumption that these wills constituted some 

kind of a trust. This question was consider- 
ed by the Calcutta High Court in 28 Cal 
645^" at p. 655 and the learned Judges, after 
referring the decisions which hold that an 
idol in Hindu law is capable of holding pro. 
perty, and that property dedicated to an 
idol belongs to the idol and not the shebait, 
said : 

If it wore Docessary to give reasons in favour of 
a view so amply supported by authority, we should 
add that the opinion of Jagannatb goes merely to 
show that an idol cau bo the owner of property 
only in a figurative sense, possession being held by 
a manager or trustee and that dedication of pro- 
perty to an idol is only a mode of creating a trust 
for religious purposes in perpetuity which is al- 
lowed by law. See 14 M I A 289.“ 

In 39 ALL 553** there was a gift out and 
out to an idol but the donor stipulated that 
members of his family should be the 
managers of tbe idol and he earmarked a 
certain part of the money to remunerate 
them as managers as long as they should so 
continue. Their Lordships of the Privy 
Council hold at p. 5G0 that there was no 
reason why tins should not bo done, and so 
uphold the gift and tbe condition. Their 
Lordships did not indicate whether such a 
disposition of property would create a trust, 
but it is difficult to see in what other way 
the sons, to whom no direct gift was made, 
could claim an interest. 44 Mad 831,* another 
decision of the Judicial Committee, raises 
many doubts. Their Lordships held there at 
p. 839 that a trust is unknown to the Hindu 
system, pure and simple, in tbe sense in 
which the expression is used in English law, 
and their Lordships appeared to indicate at 
p. 843 that properties vested in an idol are 
not vested as speciBc trusts within the mean- 
ing of s. 10, Limitation Act. Nevertheless 
they stated at p. 844 that for all that they 
are in a sense trust properties. But their 
Lordships again stressed the distinction be- 
tween the English law of trust and tbe legal 
relationships which spring out of a dedica- 
tioD, at pp. 849 and 854. In 8 Luck 35i‘* their 
Lordships again spoke of a trustee in a case 

10* (*dC) 23 Cal 645, Oirijanuod Datta Jba v* 
Ballajanund Datta Jba. 

11. (’17) 4 AIR 1917 P C 177 : 42 I C 225 : 39 All 
653 : 44 I A 187 ; 20 0 0 200 (P C), Jafiucatb 
SiDgh 7. Tbakur 6lta BamjL 

12. (*83) 20 A I R 1993 P 0 198 : 146 I C 1044 ! 8 
Luck 351 : CO I A 263 (P C), Kanbaiya Lai t. 
Hamid All. 


1941 Bashirullaekhan v. Emperor (Grille J.) Nagpur 321 


in which property bad been dedicated to 
aod bad vested in an idol direct. 

It would appear from these decisions that 
though the trust which arises in such cases 
is not the exact kind of trust which the 
English law contemplates, nevertheless, they 
are trusts, though of a special and peculiar 
kind. The question accordingly arises, are 
these special trusts the sort of trust which 
the Charitable and Religious Trusts Act of 
1920 is intended to cover. We think they 
are. We have already noted that the Ian. 
guage used in s. S, Charitable and Religious 
Trusts Act of 1920, is the same as that used 
in S. 92, Civil P, 0., 190S. Their Lordships of 
the Privy Council have twice permitted 
cases to be brought under this and the sec- 
tion in the old Code which corresponded to 
it, for a scheme. The first of these cases was 
under the old Code and is reported in 
24 Bom 60.*^ The institution there was over 
700 years old and it owned considerable 
properties. The second case was under 8. 92 
and is reported in 68 Mad 91.** It will be 


noticed that in some of their Lordships' 
ewes, and in particular in the case last 
cited, their Lordships speak of "temples” 
and institutions” os owning the property 
in suit. On the other hand, it would appear 
from their Lordships' decision in 52 Cal 
S 09 ’® at p. 815 that Hindu deities are juristic 
persons because idols are regarded in many 
ways as sentient beings. There are vivifi- 
cation ceremonies, etc. They are bathed 
and washed and clothed and fed as carefully 
and scrupulously as a living person. 

Tbo deity la, in abort, conceived aa a living being 
and la treated in tbo eame way as the master of the 
house wou d be treated by bla humble servant. The 
daily routine of life la gone through with minute 
accuracy: the vivified Image is regaled with the 
neoeaaartes and luxurlea of life in due auooession. 
even to the changing of clothes, the offering of 
^ked and uncooked food, and the retirement to 

r68v. 


Tbeso considerations would not applj 
temples or to institutions. But in 44 . j 
331 at p. 839 their Lordships were defii 
that religious institutions known un 
different names are regarded as possess 
juristic capacity, as well as idols. Anyt 
this appears to have resulted in many cs 
of a slurring of the distinction between 
Idol proper andjhej^ple or institutior 

^ s “0. cho, 

i'?.V 21 A I R 1934 P c 230 • 151 I 0 329 
12 A I R 1925 P C 139 ; 87 I 0 805 • 
1941 Ulil&ii 


which it forms a part. This slurring is evi- 
dent in the present case and will be seen in 
our judgment. The reason is that the plain- 
tiffs and the witnesses sometimes refer to 
the deity, sometimes to the institution 
( sansthan”) and sometimes to the ‘‘tem- 
ple," using them all however as inter- 
changeable terms for tbo purpose of showing 
where the property is vested. We have been 
obliged to do so also in order to reflect the 
evidence and pleadings accurately. But we 
wish it to be understood that in our opinion 
what is meant throughout is that the pro- 
perty in this caso was all dedicated to the 
idol and that it is the idol which owns it. 
The appeal fails and is dismissed with costs. 

K.S./r.k. Appeal dismissed. 
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Bashirullahkhan Waisullakhan 
Accused — Applicant 

V. 

Emperor. 

Ctimiual Fevn. Appln. No. 12 of 19il, Decided 
00 8th March 1911, for rovlBlon of order of Addl. 
DUt. Magifltrato, Amraoti, D/- 5th November 1940. 

Penal Code (1860), S. 170 — Person posing as 
C. I. D. Officer obuinlng services of kamdar 
mahar is guilty under S. 170. 

Kamdar mahirs have certaia obiigatioua one of 
which ia to reader assistance to Govornmeut ser- 
vaots. Whore therefore a person poses as a Govern- 
ment servant (0. I. D Officer) and by so doing 
obtains the services of the kamdar mahar, services 
which he would not otherwise have obtained and 
which the kamdar mahar was bound to give on 
demand by a Governinont offioer. ho docs an act 
under the colour of the office which bo h-ad assum- 
ed and is guilty under 8 170: ('18) 5 AIR 1918 
Pat G53, Expl , and Disiing.-, 27 All 294 and (’36) 
22 A I R 1935 Lah 92, Rtl, on. (P 322 C 2) 

B. L, Gupta — for Applicant. 

W. i?. Puran\k, Advocale Oencral 

for the Crown. 

Order. — The applicant has been con- 
victed under S. 170, Penal Code, and was 
sentenced to four months rigorous imprison, 
ment and a fine of Rs. 50. In appeal the 
conviction was upheld but in lieu of the 
sentence of imprisonment and fine he was 
directed, in view of his antecedents (he is 
a college student), to execute a bond under 
S.5G2, (Criminal P. C., for Rs. 200 with ono 
surety in like amount for a period of six 
months, on which he would be released on 
probation. In this revision application the 
facts found are not cballeogod but it is con- 
tended that the facts found do not consti- 
tute an offence. 
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The applicant was travelling towards a 
village called Akhatwada by night. On the 
way be passed through the villages of Lehe- 
gaon and Ner. At Lohegaon he went to the 
patel’s baithak. The patel was absent. He 
then asked the kamdar mahar to give him 
a cart on bigar, representing that be was an 
officer of tho Criminal Investigation Depart, 
ment. The mahar failed to provide a cart, 
alleging that none was available. He then 
attempted to get a cart on payment, but the 
cartman did not agree to bis terms. He then 
left a chit written on a cigarette carton with 
tho mahar, stating that 8 annas had been 
paid to a certain mahar. which was untrue, 
and that the patel was absent, and signed it 
with a designation purporting to be that of 
a c. I. D. officer. He then proceeded to Ner 
on foot in the company of a schoolmaster 
and others. On the way he met the patel of 
Lehegaon. again repeated that he was a 
C. I. 1), officer and told him to arrange for 
a cart for his superior officer. On arriving 
at Ner he made similar representations, and 
on his representation tliab he was a c.i.i). 
officer and going to Akhatw.ada to investi. 
gate a gambling case bo asked for and oh. 
tained tho services of tho kamdar mahar to 
accompany him from there to Akhatwada. 


A. I, 

reliance is placed on 27 ALL 294® and A I R 
1935 Lah 92.® I do not think it is necessary 
to express an opinion as to the correctness 
of the Patna ruling as it can easily be dia- 
tinguished from the facts of the case before 
me. The concession there obtained by the 
man posing as an officer was one that might 
have been obtained by other people. Kam. 
dar mahars have certain obligations one of 
which is to render assistance to Government 
servants. The applicant posed as a Govern- 
moot servant and by so doing obtained the 
services of the kamdar mahar, services 
which he would not otherwise have obtain- 
ed and wbicli the kamdar mahar was bound 
to give on demand by a Government officer. 
He therefore did an act under the colour of 
the ollice which he had assumed. The case is 
certainly stronger than the one in 27 ALL 
294,® in which tho conviction was upheld, 
where a person posing as a head constable 
bullied a vegetable seller into selling him 
goods at a quarter of their actual value. The 
learned Additional District Magistrate has 
very correctly altered the sentence into an 
order under S.5G2, Criminal P. C., and it ie 
to bo hoped that this will be a sufficient 
warning to the applicant. The application 
is dismissed. 


Ganpatisingh V. Ramgopal 


It is contended that this act, which is the 
most material act inasmuch as services were 
demanded and obtained, is not an act done 
under colour of the office which lie assumed, 
and reliance is placed on tho decision of a 
Divisional Bench of tho Patna High Court 
in a I II 1918 rat G53.* It is contended that 
as this is a decision of two Judges it should 
take precedence over decisions of single 
Judges in other Courts although one of 
them is reported in an authori;!:ed law re- 
port, 27 all 294,® and the other, a I R 1935 
Lah 92.® reported at a later date. In tho 
Patna case a man was convicted under 8 . 170 
for obtaining admission to tbo platform of a 
railway station without a platform ticket by 
pretending to be a c. i. D. officer. It was 
held in revision that no offence bad been 
committed as the courtesy which the rail- 
way extended to members of the police 
might equally have been extended to other 
persons of high social position. For the 
Crown it is contended that this decision is 
incorrect and should not be followed, and 


1. (’18) 6 AIR 1918 P*t C63:43 I0 785:19CtI 
209 : 8 Pat L J 889, Sukbdeo Pathak t. Empert 
2; r06) 27 All 294 : 1 Cr L J 918 : 1 A L J GOi 
1904 AWN 282, Emperor ▼, Azlzuddin. 

n ^ T ^ ^ ® 1885 Lah 92 : 169 I C 868 : : 
Or L J 81, Roahan ▼. Emperor. 
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Ganpatisingh Ramchandrasingh Ksha^ 
triya — Applicant 

V. 

Ra^ngopal Daddisao Bania and ctherc 

— Non applicants. 

Civil Revo. Appln. Ko. &66 of 19^0, Docided oa 
31et July 1941, (or revision ol order ol Second Sub* 
Judge, ^coud Class, Nagpur, D/* Srd Soptomber 
1940, 

(a) Civil P. C. (1908), O. 21, Rr. 95 and 97 — 
Complaint to resistance under R. 97 must be 
within 30 days — Failure to complain does not 
deprive purchaser’s right to apply (or delivery 
— To such application Art. 181 applies. 

Rule 97 merely gives tbo auction purebasor the 
right to complain to tbo Court of tho resistance 
ofTored to him. If bo does so, bo must do so within 
SO days from tbo time of suob rosistanco under 
Art. 167, Limitation Act; but if bo fails to do so 
that docs not tako away bis right to apply again 
under B. 96 for delivery of tho property. In which 
case ho must apply within tbreo yoara from tbo 
date wboD tho sale beeamo absolute under Art. 181. 
Ad article in tho Limitation Act allowing SO days 
in which to apply under R. 97 cannot tako away 
the right to apply under B. 9S, to which a diOorent 
article applies: (’19) 0 AIR 1019 Pat 426 (F B); 18 
Mad 604; (’31) 8 AIR 1921 Mad 659 and 18 0 SVN 
12i,Iiel.on. CP 823 0 21 


i 
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(b) Limitation Act (1908), Art. 167 — Pur- 
chaser successfully resisted not complaining 
under O. 21, R. 97, Civil P. C. — Purchaser 
applying lor fresh possession under R. 95 — 
Complaint about resistance whether is not gov- 
erned by Art. 167 and whether obstruction to 
fresh warrant amounts to iresh obstruction 
within Art. 167 (Quart). 

Wboo an aaction purchaser, whose possession under 
0.21, R. 95, Civil P.G.Js successfully resisted, does 
not apply under 0. 21, B. 97 within 90 days but ap- 
plies for a fresh warrant of possession under R. 95, 
it is doubtful whether the purchaser’s fresh appli- 
cation under R. 97 complaining about the resis- 
tance of possession is not govern^ by Art. 167 and 
wbotbor the obstruction is a fresh obstruction 
within Art. 1C7 : 11 Bom 473 ; 26 All 365 ; (’88) 
20 A I R 1933 Bom 457 (FB) and 18 All 233, Rtf. 

[P 328 0 2 : P 324 C 1] 

(c) Civil P. C. (1908), S. 50 and O. 21, R. 97 
— Auction purchaser applying for warrant of 
possession — Representatives of decree-holder 

need not be brought on record under S. 50 

Obstructor not claiming through judgment- 
debtor — His representatives also need not be 
brought. 

A warrant of possession can be issued without 
bringing the legal reprosentativea of the deceased 
decree-holder on the record uodor 6. 50 when the 
decree has been fully satii&ed. The proooedings 
under Rr. 95 and 97 ace between the auction pur- 
chaser and parsons who are presumably claiming 
to in possession of the property ; and if tbev are 
claiming not as the legal representatives of the 
judgment-debtor but on their own behalf, it is not 
neceisary to bring any legal represoutatives on the 
record. [P 324 c 1) 

B, R. ilandUkar — for Applicant. 

K, A. Potty and B. T. Amltkar 

for Non-applicant 1. 

Order.— In execution of the decree ob- 
tained by Fakirchand and Abirchand against 
Ramchandra Singh a bouse was sold in ex- 
ecution and purchased by Ramgopal. The 
sale was confirmed on 29th January 1938. In 
1933 Ramgopal applied to be placed in pos- 
session under o. 2 i. r. 95. Civil P. C.. but be 
was successfully resisted and he made no 
application under R. 97 complaining of such 
resistant. It appears that Ramchandra 
Singh died in 1939, and on Ist February 1940 
Ramgopal applied once again under 0 . 21 , 
n. 95 to be placed in possession. Tbisappli. 
^tion has been opposed by the sons of 
Ramchandra Singh who claimed that they 
successfully resisted the claim on a previous 
occasion and that any complaint of resis- 
tance now is barred by Art. 1C7. Limitation 
Act. 

The applicant in this Court, one of Ram- 
Chandra Singh’s sons, relies on the decisions 
in_n Born 478* an^2C_A_LL 3^*u Bom 473* 

*GovinV^ Dov^ 

365 ; 1 A L J 8C : 1904 A W N 46, 

Keari Nsrain v. Abul Hasan. 


has been overruled in 85 Bom L R 1033* and 
the decision in 20 ALL 805* loses much of its 
force in view of the fact that one of the 
Judges, Knox J., had some doubt about the 
correctness of the conclusion and said he 
adhered to the opinion expressed in a pre- 
vious decision, 18 ALL 233,* where it was 
held that the period of limitation for a 
second application under what is now R. 97 
ran from the second resistance of which the 
complaint was being made. On the other 
hand, we have the decisions in 13 Mad 504® 
and 49 I C 150.® In the latter case the judg- 
ment of Coutts J., contains an exhaustive 
discussion of the case law on the point, and 
with his conclusions I respectfully agree. 
Rule 97, in my opinion, merely gives the 
auction purchaser the right to complain to 
the Court of the resistance offered to him. 
If he does so, he must do so within 30 days 
from the time of such resistance under 
Art. 1C7, Limitation Act; but if he fails to 
do so that does not, in my opinion, take 
away bis right to apply again under R. 95 
for delivery of the property, in which case 
he must apply within three years from the 
date when the sale became absolute, under 
Art. 181. An article in the Limitation Act 
allowing 80 days in which to apply under! 
R. 97 cannot take away the right to apply 
under R. 95, to which a different article 
applies. This view is to bo found in 66 l C 
722* and 13 C W N 724.® It will be seen 
therefore that there is very little real differ, 
ence of opinion between the various High 
Courts. I am therefore of opinion that the 
lower Court was correct in holding that a 
warrant of possesssion should be issued in 
favour of the auction purchaser. If that] 
warrant is resisted and the auction purchaser 
complains of such resistance under R. 97, 
then it may have to be considered whether 
his complaint is within time. In 35 Bom 
L R 1033* at p. 1038 Beaumont C. J., stated : 

If under the fresh warrant possession Is obstruc- 
ted and the decree- holder then applies under B. 97 
complaining of the obstruction, and if the cxecu- 
tioD Judge then starts an inquiry under R. 98, in 

3. (’33) 20 A I R 1933 Bom 457 : 146 1 0 11 ; 85 
Bom L R 1033 (FB), Mukund v. Tanu. 

4. (’96) 18 All 233 : 1896 AWN 84, Narain Das 
V. Hazari Lai. 

5* (’90) 18 Mad 504, Muttia v. Appasami. 

6. (’19) 6 A I R 1919 Pat 425 : 49 I C 160 : 4 Pat 
L J 94 (PB), Ragbunandau Prosad v. Ramcbaran 
Manda. 

7. (*21) 8 A I R 1921 Mad 659 : 66 I C 722, 
Meyyappa Ohetti v. Moyyappan Servai. 

8. (-09) 13 C W N 724 : 1 1 0 786, Batanegore 
Jute Factory Co. Ltd. v. Raj Kumar Rai. 
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my opinioD, it will bo opon to the party obstruct* 
iog to show that bis obstructioD is by tbo same 
I>erson aoJ in the same character as tbo former 
obstruction in respect of which no proceedings wore 
taken, and if ho succeeds in proving that, Art. 1C7 
win then I/O a bar to tbo decree- holder's upplica* 
tioD. Tbo mere fact that the application is made 
in respect of a fresh warrant for possesion does 
not. in my view, involve that the obstruction is a 
Ifresh obstruction. 

That is a point that may have to bo con- 
Isidored. The applicant has also contended 
tliat thero can be no issue of a warrant of 
possession without bringing tlie legal repre- 
sentatives of the deceased decree, holder on 
tbo record. I am informed that the decree 
has been fully sabisBed, in wliich case there 
would be no need to bring the legal repre- 
sentatives on the record under S 50, Civil 
P. C. These proceedings are between tbo 
auction purchaser and persons who aro pre* 
sumably claiming to bo in possession of the 
property not as the legal ropresentutivos 
of the judgment debtor but on their own 
behalf. It is not necessary to bring any 
legal ropresontativos on the record. The 
application for revision is dismissed with 
costs. 

R.K. licvision disjni^sefl. 
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In rc TlaraJcchand Ghiwarmal Marwadi 
and another — Appellants. 

Cfiminrkl Appeal No. 54 of 1941. Docidodon 14tb 
July 1941, from order of Sees. Judge, Nagpur, 
!)/• 17th February 1941. 

(a) Criminal P. C. (1898), S. 298 — Misdirec- 
tion — Rape case — Telling Jury that accusation 
is itself matter of significance amounts to seri- 
ous misdirection. 

As false accusations of rape aro brought (ho 
Sessions Judge should ask the jury to consider whe- 
ther tbo motive alleged by the defence (or the mak- 
ing of a fal«a charge was adequate in view of tbo 
etigma attaching to the person bringing such a 
charge but bo ought not to tell the jury that the 
more accusation Is in itself a matter ofsigoiQcaDco. 
That amounts to a serious misdirection. 

(P 825 C 2; P 32C C 1) 

(b) Criminal P. C. (1898), S. 298 — Misdirec- 
tion— Hostile witness. 

Whore witnesses have been declared hostile the 
Rosslons Judge Rhould clearly toll the jury that as the 
witness has told a lie on one occasion they should 
receive bis evidence with caution. [P 326 0 1] 

(c) Criminal P. C. (1898), S. 298— Misdirec- 
tion— Rape case. 

The Sessions Judge In a rape case should warn 
the Jury that it Is the ordinary rule not to convict 
on the Queorrobo rated evidence o( the promentrix. 

[P 326 0 11 


Marwadi (Pollock J.) i. r, 

(d) Criminal P. C. (1898), S. 423 _ Jury trial 
—Verdict must be accepted unless erroneous. 

The verdict of the jury must be accepted unless 
the appellate Court considers it erroneous. 

(P 326 0 1] 

(e) Criminal P.C.(1898), Ss.537 (d)and298— 
On examination of evidence appellate Court of 
opinion that verdict would be same even in ab- 
senceof misdirection, Court should not interfere. 

If the Court after examining the evidence finds 
that, even if tbo misdirection had not occurred, 
the jury could not reasonably have come to any 
other decision it wili not interfere : 21 Cal 955 and 
(*17) 4 A I R 1917 All 173, and doubled; 

(’40) 27 A I R 1940 Lah 87, Foil.; Case law dis- 
cussed. [P 327 0 1] 

(f) Criminal trial — Witness — Witness chang* 
•tig — If he intended to give faise evidence but 
subsequently changes, he must say so. 

It would 1)0 natural to expect that if thooriginal 
intention of a wiloens was to give false evidence 
and ho wat i>ersuaded to abandon this idea, bo 
Fhoiild say so. If this ho his not done, thero is 
no reason to suppose that bo originally intended 
to give false evidence in support of a false charge. 

(P 327 0 1] 

W . C. Dull and P. L. Dhargava — for Appellants. 
IC. F. Iluslamji — for tbo Crown. 

Judgment. — The appellants were tried 
before tbo Sessions Judge, Nagpur, with a 
jury. Accused 1 , Uarakchand, was charged 
under S, 87r., Penal Code, with rape, under 
S. 214, Penal Code, with offering gratiheationa 
to witnesses and other persons connected 
withthocaso in consideration of tbeirscreen* 
ingbim from legal punishment for the offence 
of rape. Accused 2 , Govinda, who was a 
servant of Ilarnkchand, was charged with 
abetment of rape under S. 376/114, Penal 
Code. By tlio unanimous verdict of the jury, 
which was accepted by the Sessions Judge, 
narakchand has been convicted under S. 
376/511, Penal Code, of an attempt to com- 
mit rape and under S. 214/116 of instigating 
the subornation of evidence. Govinda has 
boon convicted under s. 376/ii4, Penal Code, 
of abetting the rape. 

The prosecutrix is Mt. Anjani (P. W. 2), 
whose age has been variously given as 16 
and 17 though she was probably nearer 16 
than 17 when the incident occurred on 9th 
September 1940. She was married and bad 
lived with her husband as his wife, but at 
the time of this incident she was living in 
her parents' house at Bela. Her husband s 
house is only two houses away and she had 
left it because she was ill and part of the 
bouse had fallen down. Her story is as 
follows. At about 2 r. M., on Monday, 9th 
September, Siti, the mother of the accused 
Govinda, came to her parents* house, in 
which there was no ono except herself and 
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her small nephew aged 2. Siti, on bearing 
ttab Anjani was not well, offered to give 
her some medicine, and some time in the 
afternoon she went to Siti’s bouse to get 
that medicine. She called out to Siti and 
looked through the door and saw Harak. 
chand and Govinda sitting in the verandah. 
Harakcband caught her left wrist with so 
much force that her bangles were broken 
and her forearm was cut and dragged her 
into the inner room. There Harakcband 
threw her on the ground, loosened her sari, 
sat on her, and had connexion with her. 
^leanwhile Govinda held her mouth. After 
she was released, she went out crying and 
outside she saw Sitaram (p. w. 10 ) without 
speaking to him. She returned home and 
when her brother came back in the evening 
she told him what had happened. On Tues* 
day morning they went to Bela out- post to 
make a report but found no one there. On 
returning they met the mukaddam and told 
him what had occurred. On Wednesday 
morning they again went but found nobody 
there; in the afternoon at about 2 P. M. they 
made a report. Her sari was seized the 
same day. This witness was cross-examined 
at very great length and in the course of 
that oroBS-oxamination she admitted that 
she did not know whether the accused had 
inserted his penis into her vagina. 

A letter written by the accused Harak. 
chand Ex. P. to his brother, which was 
sent by a private messenger, was seized by 
the police on 18th September. In this letter 
Harakcband asked his brother to bribe the 
witnesses in the case and mentioned among 
others Sitaram (f. w. 10 ) and Radbabai 
(P. W. 14). In the committing Magistrate's 
Court Sitaram gave evidence corroborating 
Anjani’s story. In the Sessions Court be 
stated that he saw Anjani enter Govinda's 
house, beard a cry from there, went to the 
spot, and saw somebody shut the door from 
inside. Later Radhabai came and ho asked 
her to go and see what was happening. She 
went and returned saying that there were 
three persons in the lane adjoining Govinda’s 
house, Siti, Anjani, and Anjani's husband. 
The public prosecutor obtained permission 
to cross.examine this witness, who then 
admitted that what he had said in the com. 
mitting Magistrate's Court was true and 
that be had told Radhabai that there was 
something wrong in Govinda's house and 
she should go and see and that when she 
came back she said she had seen Anjani 
inside with Govinda gagging her and Harak. 
chand sitting on her. Later he saw Anjani 


coming out of Govinda's house, weeping and 
with her sari not tucked up behind. Ho 
added that Anjani’s husband came through 
the lane after Anjani bad left. 

Radhabai (p. w. 14) in the committing 
Jlagistnite's Court gave ovidonce in favour 
of the accused. In the Sessions Court she 
was merely tendered for cross-examination. 
She stated that she was asked by Sitaram 
to go to Govinda’s house and see what was 
the matter and that there she saw Siti, 
Anjani, and Anjani's husband Mahadeo. She 
added that Mahadeo told Anjani to come 
with him and beat her and dragged her 
away. The learned Sessions Judge's sum. 
ming up has been criticised on the ground 
of misdirection and non. direction. He star- 
ted by properly pointing out that the burden 
lies upon the prosecution to prove its own 
case conclusively and that the accused can. 
not he convicted on the falseness of their 
owu case. Harakcband and Govinda denied 
that there was any sort of incident on the 
afternoon of 9th September and Harak- 
eband took tbe alternative plea that, if 
there was anything, it was merely adultery 
with Anjani's consent. The learned Sessions 
Judge pointed out that there could bo only 
three possibilities: either tbe prosecution 
case was true, or it was false, or there was 
adultery, and ho went on to say : 

Even though tbo hurden always lies upon tbo 
proscculiou to prove its case. I tbiok you will 
have to cousidcr that if you find these last two 
aUernatives false or very improbable, the prosecu- 
tion version of tbo case must be correspondingly 
strengthened. 

That merely amounts to saying that if 
there are only three possibilities and you 
rule out two of them you will probably 
accept the third, and I do not think it 
should have misled the jury. The next re. 
mark however is, in ray opinion, open to 
serious objection. The learned Sessions 
Judge says : 

It is an old saying that there is no smoko with- 
out fire, and the very fact that accusation of such 
a serious crime bas bun made against tbo accused 
is in itself a matter of significance. 

It is generally unfair and always unjudi- 
clal to say that there is no smoke without 
fire, and the jury might be seriously misled 
by such a statement. False accusations of 
rape are brought. It would have been open 
to tbe Sessions Judge to ask the jury to 
consider whether the motive alleged by tbe 
defence for the making of a false charge 
was adequate in view of the stigma attach, 
ing to tbe person bringing such a charge, 
but he ought not to tell the jury that tbe 
mere accusation is in itself a matter of 
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I signiGcADco. That, in ujy opinion, amounts 
to a serious misdirection. The non-direc- 
tion complained of is that the learned 
Sessions Judge failed to tell the jury that 
it is only in exceptional cases that a person 
ought to be convicted of rape upon the 
uncorroborated evidence of tlie prosecu* 
trix. In the present case there is the ovi- 
denco of Sitaram (p. w. lO) to corroborate 
Anjani. It has however been said thatSita- 
ram has told two conflicting stories and 
that the jury ought to have been warned 
not to accept his evidence except with great 
caution. The learned Sessions Judge told 
the jury that they did not necessarily have 
to reject his evidence because part of it was 
false or because ho had attempted to change 
his evidence and that they would have to 
decide whether what he had said in sup. 
port of the prosecution could bo safely 
accepted or not. I think that the learned 
Sessions Judge should have clearly told the 
jury that as Sitaram had told a lie on one 
occasion they should receive his evidence 
with caution. I also think that ho slmuld 
certainly have warned the jury that it is 
the ordinary rule not to convict on the un- 
corroborated evidence of the prosecutri.x, 
but that there was the evidence of Sitaram, 
if they believed it. to corroborate her. 

Section t23 ( 2 ). Criminal P. C.. provides 
that nothing shall authorize the Court to 
alter or reverse the verdict of a jury, unless 
it is of opinion that such verdict is errono. 
ous owing to a misdirection by the Judge, 
or to a misunderstanding on the part of the 
jury of the law as laid down by him. It is 
to be noted that the verdict of the jury 
must bo accepted unless the appellate Court 
considers it erroneous, and S.637 (d) of tho 
Code provides that no Bnding or sentence 
shall be reversed or altered on appeal on 
account of any misdirection in any charge 
to a jury unless such misdirection has in 
fact occasioned a failure of justice. In 5 w r 
cr 80 * a Full Bench of the Calcutta High 
Court decided, under the Code as it then 
stood, that the verdict and conviction in a 
jury case ought not to be set aside if the 
Court was of opioion that tho vdrdict was 
warranted by the evidence and that upon 
that evidence they would have upheld the 
conviction on appeal if the trial had been 
by the Judge with the aid of assessors in- 
stead of by jury. Sir Barnes Peacock C. .1. 
remarked : 


It would lea d to ^feat and not promote justico 

Vp W ® S' L R Sup VoTiW 

B)| In ro EUabee Bukflb. 


Marwadi (Pollock J,) A. I, R, 

if a verdict were set aside and a new trial granted 
for a defective summing up with reference to tho 
weight of evidence in a case in which the High 
Oourt would, upon evidence given in a trial, have 
aflirmed a conviction if. instead of a trial by iurv 
the trial had been before a Judge and assessors. It 
appears to us that the question to be considered is 
not whether, upon .a proper summing up of the 
whole evidence, a jury might possibly have given a 
(Jiflerent verdict, but whether tho legitimate eflect 
of the evidence would require a difloront verdict. 

In 21 Cal 255" however ib was held that 
whore a verdict is vitiated owing to mis. 
direction by the Judge, the appellate Court 
has no option but to set aside the verdict 
and direct a retrial. This makes it difficult 
to see what meaning is to be attached to 
S. 537 (d), Criminal P. C. Tho judgment 
made no roforonco to the decision in 5 w R cr 
60* and it was dissented from in 25 Cal 711^ 
where it was hold that once the verdict is 
out of the way there is no restriction on 
tho powers of tho Court to deal with the 
case, of wliich it has complete seisin, in any 
of tho manners provided in S. 423, Criminal 
P. C. ^ Tho dictum of Sir Barnes Peacock 
was cited with approval in 20 Cal 782* and 
that seems to bo the view that now prevails 
in tho Calcutta High Court: S6C 68 Cal 96® 
and y\ 1 K 1902 Cal 174.® A discussion of the 
case law on tho point is to be found in the 
judgment of Blacker J. in A I R 1910 Lab 
87.' Tho view taken in 2 i Cal 955* was fol- 
lowed by Walsh J. in 39 ALL .848® without 
reference to any other case. With all duo 
respect I can see nothing in the words of 
S. 42.3 ( 2 ), Criminal P. C., to suggest that an 
erroneous verdict against tho accused but 
not ono in his favour can bo set aside. Tho 
contrary view has been taken by tho High 
Courts of Madras and Bombay and the 
Judicial Commissioner’s Courts of Sind and 
Nagpur : sec 26 Mad l,® 27 Bom C26,‘® A I R 

2. (’94) 21 Cal 965, Waladar Kbau v. (^ucon-Km- 
pross. 

3. {’93) 25 Cal 711: 2 C \V N 369. Taju I’ramaDik 
V. Quocn.EmprcS'. 

4. (’02) 29 Cal 782 : G C W N 653. Jaoiiruddi 
Masalli v. Kmporor. 

5. (’30) 17 A I R 1980 C.al 370 : 127 I C 657 : 32 
Cr L j 10 : 68 Cal 96. GoveromoQt of Bengal v. 
Santiram Mandai, 

6. (’32) 19 A r R 1932 Cal 474 : 139 I 0 873 : 33 
Cr L J 854 : 69 Cal 1801 : 66 C L J 439, SaroJ 
Kumar v. Emperor. 

7. (’40) 27 A I R 1940 Lah 87 : 187 I C 456 : 11 
Cr L j 462, Arnold Monteatb Mathowa v. Em- 
peror. 

8. (-17) 4 A I R 1917 All 173 : 39 I C 331 : 18 Or 
L J 491 : 39 All 318 : 15 A L J 206, Emporor v. 
Ikram-ud-din. 

9. (’03) 20 Mad 1: 2 Weir 521, Emporor v. 
Edward William Smithor. 

10. ('03) 27 Bom 626 : 6 Bom L R 599, Emporor 
V. Wamao. 


mi 


Id re Harakohand Marwadi (Pollock J.) Nagpur 327 


1933 Bom 153,“ A I R 1925 Sind 116“ and 
AIR 1926 Nag 59.“ The coDclueion reached 
jby Blacker J. was tbab if the Court after 
examining the evidence finds that, even if 
the misdirection had not oconrred, the jary 
could not reasonably have come to any 
other decision it will not interfere. I res* 
pectfully agree that in such cases the Court 
should not interfere. 

I now turn to consider the evidence. The 
medical evidence shows that Anjani had a 
lacerated wound on the back of the left 
forearm caused by the breaking of her 
bangle, an abrasion on the back of the lower 
l/3rd of the outer part of the left thigh, an 
irregular mark of discolouration 4* in length 
and 2" at the widest part on the outer part 
of the back lower third of the left thigh, 
an irregular mark of discolouration l' x i' 
on the back of the right thigh, and an ir- 
regular mark of discolouration 9* x i* on 
the outer side of the upper third of the 
right leg. There were also four scattered 
small abrasions on the right ankle. There 
were no signs of injuries on the private 
parts. The doctor who examined Anjani 
stated that these injuries could be caused 
in the course of the struggle between an 
unwilling woman and a man raping her. 
Harakchand was found to be suffering from 
gonorrhoea, but there is no evidence to 
show that Anjani was infected. It is clear 
-that Sitaram and Badhabai were originally 
expected to give evidence in favour of the 
prosecution, and in the letter (ex. p-S) the 
accused Harakchand asked his brother to 
bribe them so that they would not give 
evidence against him. Either these two 
iwitnesses had been originally persuaded to 
give evidence in support of a false charge 
and were subsequently induced by friends 
jof the accused to abandon that idea or they 
originally intended to give evidence in sup. 
port of a true charge and were induced by 
friends of the accused to lie. As the learned 
Sessions Judge has pointed out, it would be 
natural to expect that, if their original in- 
tention was to give false evidence and they 
were persuaded to abandon this idea, they 
'should say so. This they have not done, 
and there is, in my opinion, no reason to 
suppose that they originally intended to 
evidence in support of a false 

*«!« W i48 'fc~663": 

36 Cf LJ 747 : 86 Bom LR 174, Ramcbandra 
V. hiDperor. 

® ' 81 I 0 249 ; 25 

Cr L J 761, Topaodas y. Emperor. 

13. (’26) 13 A I R 1926 Nag 68 : 88 I C 178 ; 26 
or Li J 1090, Rampraead v. Emperor. 


charge. I consider that Sitaram’s evidence 
should therefore bo accepted. 

The accused has offered no evidence of 
any motive for the bringing of a false case 
against them, and the fact that there was 
some delay in the reporting of the case sug- 
gests that the whole thing was not a con- 
cocted affair. It is obvious that there was 
some sort of assault on Anjani at the bouse 
of Govinda that afternoon, and this has 
been conceded in this Court. The learned 
counsel for the accused, however, has con- 
tended that it was merely an indecent as- 
sault and did not amount to rape, and that 
the Sessions Judge ought to have put this 
possibility before the jury. It was not a 
possibility that seems to have occurred to 
anyone in the Sessions Court and it is oh- 
viously incompatible with most of the evi- 
dence in the case. I think that Harakchand 
was perhaps fortunate not to be convicted 
of rape ; but, in view of Anjani’s admission, 
which may have been due to confusion and 
was not necessarily a true admission, that 
there was no penetration and the fact that 
she was not infected with gonorrheea, it 
was natural enough for the jury to convict 
him of an attempt to rape rather than rape. 
The defence tried to explain the injuries on 
Anjani by saying that they were caused by 
a beating by her husband, and on that point 
there is the evidence of Radhabai. That 
evidence is obviously false, and if Anjani 
really had been beaten by her husband there 
would have been probably some other evi- 
dence forthcoming on that point. The in- 
juries on her were not such as one would 
expect from a boating, nor were the injuries 
such as one would expect to find as the 
result of an indecent assault. On Anjani's 
lungra, which was seized on nth Septem- 
her, marks of spermatozoa, not identified 
as human, and human blood-stains were 
found. There has been a certain amount of 
confusion about her clothes and why they 
were not washed and when they were 
seized, but there is, in my opinion, no good 
reason to doubt her story that the lungra 
which was seized by the police on the llth 
was the one she was wearing at the time of 
the incident. If that is so, the marks of 
spermatozoa are further proof of an attempt 
to rape. 

The convictions of Harakchand under 
8. 876/511 and of Govinda under s. 376/ii4, 
Penal Code, are, therefore, upheld. It is ad- 
mitted that if Harakeband's conviction of 
an attempt to rape is upheld, then his con- 
viction under s. 214/llC, Penal Code, must 
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/ ? learned Sessions Judge 

stated that ho took an extremely serious 
view of the case, not only because of the 
circumstances in which the oCfenco was 
committed but also because of the physical 
condition of the accused and the disparity 
of the position of the accused and the vie. 
tim. and that he was imposing the maxi, 
tnum sentences permissible. I agree that 
the fact that Harakchand was sufTerin<’ 
from gonorrhoea at the time increases thi 
heinousness of the oflence. but I do not see 
that the disparity between the positions 
apparently social positions, of the accused 
and his victim makes much difforonce • 

1 should not regard it as a palliation of this 
o&ence of rape if the victim had been of an 
equal or higher social positiou. For an at. 
tempt to commit rape I think that the son- 

tenceissomowhatbighandlrcducoittofour 

years rigorous imprisonment. I also think 
that the sentence of three years imposed on 
Govinda 18 unnecessarily high as he was act. 
mg under Harakchand’s orders, and I re- 
duce this sentence to two years' rigorous 
imprisonment. 

NVhoro the offonco which the accused is 
seeking to have screened is an attempt to 
cornrnit rape, the otTenco under S. 2 li Penal 
Code. IS puni.shablo with imprisonment for a 
teim which may extend to one fourth part 

0 the longest term of imprisonrnont pro. 
Mdod for an attempt to commit rape. i. e.. 
ono.fourth part of 5 years or 15 months, 
iho maximum punishment for the abetment 

01 such an ofTonco is under s. no. Penal 
Code.one.fourth of that term. The sentence 
imposed on Harakchand under s. 214 / 116 . 
lenal Code. is. therefore, reduced from nine 
months to three months' rigorous imprisou- 
ment, and it will run concurrently with his 
other sentence. The sentences of fine will 

staDfj. 

Sentences reduced. 


A. I. R. 


R.K. 
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Stone C. J. and Niyogi .T. 

Mohammad Khiidabax Sheikh Abu 
1 injara — Defendant 1 — Appellant 

V. 

liamchandra Rao Govindrao Kunhi 
and others — Respondents. 

Sm appelJata decree of Diet. Judee 

Ohhlndwacs. D/. 22od January 1986. ^ 

(a) C. P. Tenancy Act (1 of 1920), S. 12 Ml 


not embody any such transfer, ho is bound 2 
.admit It to registration. The resultinc reeietration 
cannot bo regarded as void but at the3o t 

thl ^ V® >S registered does notTn 

the least cure the defect*; in the conveyance • f’3Gl 

23 AIR 1936 P 0 301 Hcl. on ; CIG) sTi R 916 

Nag 22 and ('27) 14 A I R 1927 Nag 30 

(b) C. P. Tenancy Act (lof 1920), Ss 35*^ ^ 2 ^ 
Registered surrender by tenant of occupant 
° ' Surrender is invalid^- U 

rerl^ H abandonment lambardar's 

tion of S. 12 lambardar must proceed before 
revenue authorities _ Suit for possession in 
cml Court should be dismissed. 

to one surrendered by tenants 

in Tar. '' “S sadar lambardar 

broiipKf' lambardar in January 1932 

n.!"® • the civil Court for 

possession. Tho surrender was registered ; 

document wai not a surrender 
as 7? was neither lambardar, cosharer nor landlord; 

validly^9u?r°SlJJ 

the holding, they could ellectivoly got rid of their 
tcn.int rights only l.y abandonment. In that case 
the remedy of tho lambardar was to proceed under 
b. 35. Tenancy Act; (P 330 OI.2J 

^h^'^’-he trans.iction amounted to a transfer 
n violation of S. 12. the proper course for tho lam- 
nardar o pursuo was to proceed l«fcre the revenue 
. ulhonticB. Hence tho suit for poi-session must bo 
dismissed : ( 40) 27 A I R 1940 Nag 49 (F B). lit/. 

non, . [P 330 0 2) 

li. b. Dnbir — for Appellant, 

O. JJ. ^ajbiU and U. Kaushalendra lino — 

for Kespoodent 1. 
Judgment* — This is a second appeal by 
(loiondant 1 to a suit for possos^ion. The 
plamtifT is tho lambardar of putti No. l in 
the village Ambada. Tho subject- matter of 
the suit was ordinary fields in pafcti No. l 
which wore hold by two tenants, Chichkoo 
and Chanu in 1919.20. Tho suit was filed on 
13th January 1932. Defendant i is closely 
connected with Baji Patel. Baji Patel is the 
person from whom tho defendants derive 
the interest they have, and Baji Pntol on 
13tb January 1920 purported, as sadar lam. 
bardar, to take a surrender from, tho ten- 
ants, Chichkoo and Chanu. In point of fact 
it has been found that at that time Baji 
Patel was not a lambardar and ho was not 
a cosharor of patti No. l and this judgment 
proceeds on that basis. In other words, this 
is a case of a tenant purporting to surrender 
to a stranger bis tenancy by a deed in Janu- 
ary 1920, just 12 years before this suit was 
filed. That deed was registered. Tho plain, 
tifif took a number of points. In tho first 
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place he said that the conveyance was not 
a surrender at all. Secondly he said that 
it was not properly or lawfully registered 
and that registration should have been re- 
fused because of the provision of S. 12(4), 
Tenancy Act, which reproduces, with cer. 
tain important alterations, 8 . 4 G (5), of the 
Act of 1898. The sub. section provides as 
follows : 

NotvitbstandiDg an^tbiog contained in tbo 
Indian Registration Act, 1908. no officer empowered 
to register documents thereunder shall admit to 
registration any document wblcb purports to con- 
travene the provisions ot this section. 

‘This section’ is the section which permits 
an occupancy tenant to transfer to certain 
persons and for certain purposes only. No- 
body doubts that bad the tenants in this 
case transferred to Baji Patel, that transfer 
would have been an infraction of 8 . 12 . But 
they did not purport to transfer. As we have 
observed, they purported to surrender, and 
they purported to surrender to him as lam- 
bardar which ho was not. It is said that 
that is a fraud on the registration officer, 
that the registration is wholly void, and that 
consequently we cannot even look at the 
document. I! we do not look at the docu- 
nuont the defendants can show no title in 
themselves and it is said therefore that the 
landlord can eject them as trespassers within 
a time limit of 12 years. 

The learned lower appellate Judge has 
come to the conclusion that there has been 
no surrender. Ho has, however, come to the 
conclusion that what purported to be a sur- 
render deed is in point of fact an unautho- 
rised transfer. That finding of the lower 
appellate Court has not been adopted by 
the counsel for the respondents before us 
for reasons that are apparent from what wo 
say hereafter. He has been very careful to 
deny that this 'is a transfer struck at by 
8 . 12. On the contrary bo says that it has 
no legal content at all it is not a surrender 
and it is nob a transfer ; it is just another 
thing. The lower appellate Judge, however, 
holding that the registration was in con- 
travontion of 8 . 12(4) basing his opinion on 
22 N L R 128' has held the registration bo be 
void. Therefore no transfer could be pro- 
ved and there was therefore no transfer 
within the meaning of s. 54 , T. P. Act. 
Thus be arrived at the conclusion that the 
landlord was in a position to treat these 
persons as trespassers and accordingly this 
was a COSO of an illegal transfer under s. 12, 

1. ('27) HAIR 1927 Nag 80 ; 97 I C 1015 : 22 
N L R 128, Cbiodu v. BameahwarDatb. 


and the jurisdiction of the civil Court was 
not barred. 

If the cases are referred to in the judg- 
ment which went op to the Privy Council 
(First Appeal No. 22 of 1930) whose judgment 
is reported in I L R (1936) Nag 104,* it will 
be found that it was based, so far as the 
registration point is concerned, on a long 
line of authorities. The case that is reported 
that is, cited in the judgment is 18 N L R 
165^ and there were two unreported deci- 
sions doubtless relied on as being the latest 
decisions before the Judicial Commissioner's 
Court, First Appeal No. 13 of 1924* and 
Second Appeal No. 34 of 1923^ which wore 
decided in July and August 1924. If thocaso 
relied on by the learned lower appellate 
Court is'referred to, 22 N L R 128,* it will be 
fouud that that also is based on 13 N L R 
165^ and on earlier decisions referred to in 
13 N L R 165^ and in tlie two above men- 
tiooed nnreported appeals. That series laid 
down the broad proposition that where a 
document was presented to the registration 
officer which contained as a subject-matter 
of the conveyance a subject which the law 
said must not be transferred the resulting 
registration was of no effect, a view that 
the lower appellate Court has adopted, and 
properly adopted on the law as it stood at 
the time the learned Judge delivered his 
judgment which was 22od January 1936, be- 
cause it was not until July 1936 that the 
Privy Council had to consider this matter 
and reversed the decision which, as wo have 
seen, followed a whole line of authorities 
above referred to. In our opinion, what 
tbo Privy Council decided in that case was 
this, that where, in point of fact, the regis-| 
teriog authority receives a document 
bis lUDctioo was to pcrueo tbo instruoicnt and to 
6oe whether it purported to make a prohibited 
tniDsfer, aud, if bo thought that itdid Dotembody 
any such transfer, be was bound to admit it to 
registration. 

As their Lordships observe, when he ad- 
mitted it to registration be did so with 
jurisdiction. Consequently the resulting re- 
gistration cannot be regarded as void though 
at the same time the fact that the docu- 
ment is registered does not in the least cure 
the defects in the conveyance so that if 
when you look at that document you find 

2. ('80) 28 A I R 1936 PC 301 : 164 IC 846 : ILU 

(1936) Nag 104 (PC), ParasbramBaiaji v. Asaram. 

3. ('16) 3 A I R 1916 Nag 22: 42 I C 394; Hi 

N L R 165, Nilkaut v. Gbulya. 

4. Since reported in (’25) 12 A I R 1925 Nag 125; 

82 I 0 126, Mt. Kesarbai v. Jomadar. 

5. Since reported in (’25) 12 A I R 1925 Nag 130: 

81 I G 873, Omrao v. Ramdban. 
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that it is dealing wholly or partly with a 
prohibited subject you apply the ordinary 
law and according to the ordinary law. 
which includes the statutory provisions as 
contained in s. 12 . you conclude that the 
conveyance is either good or had. From 
that, in our opinion, it follows that this case 
cannot be disposed of on the registration 
point, but one must treat this registration 
as effective and must look at the docu- 
ment and consider its effect. The argument 
having reached that stage counsel for the 
respondents finds himself in a very great 
difficulty because his case throughout h.as 
jbeen tliat this is not a surrender, and it ap. 
Ipears to us that it clearly is not for the 
very good reason that Baji Patel was noi. 
tber lambardar, cosbarer, nor landlord of 
the patti in question. In other words, lie 
was not a person to whom a surrender can be 
made. Counsel for the respondentscould not 
take up the position that it was a transfer, 
an illegal transfer, because if that were the 
case, then s. 12 would bo attracted, and if 
this is an illegal transfer because of S. 12 
S. 13 comes in. Stopping there wo may 
observe that the provision about registra. 
tion is one which disompowors the register- 
ing authority from registering a document 
whicli purports to contravene the provisions 
of S. 12 . Either this document did so pur- 
port or it did not. If it did not then sub- 
8. ( 1 ) has no application. If it did then the 
attack that can bo levied against the trans- 
action would be the attack that it was con- 
trary to the provisions of S. 12. 

Id our opinion there is a still further 
difficulty in the way of the plaintiff. This 
is a case in which when the story begins 
we have on the one hand a landlord and on 
the other hand two tenants. At all material 
times the attack is by the landlord against 
a stranger and it is founded on the right of 
a person entitled to immediate possession to 
evict a trespasser. Tlie fundamental allega- 
tion in any such case is one which raises 
the right to present possession. But it has 
been certainly before us the case for the 
landlord that the tenants never effectively 
gob rid of their tenant rights unless it 
were by abandonment. If it was a case of 
abandonment then S. 85. Tenancy Act, is 
attracted. That section creates a simple, 
inexpensive machinery highly suitable to 
this kind of case. It says that where it ap- 
pears that an occupancy tenant has aban- 
doned his holding, has for one year left the 
rent in arrear and has left the village the 
landlord can bring to an end that tenancy 


by filing a notice in the prescribed way and 
then he is entitled to enter. In other words, 
the Act provides a summary, inexpensive 
procedure for determining the possessory 
rights of an occupancy tenant. That pro- 
cedure has admittedly not been followed in 
this case. We have searched in vain for any 
other special provision which brings this 
tenancy to an end. It has been said that it 
is brought to an end as a consequence of the 
operation of the law of prescription because 
Sch. 2 provides that a tenant who is dis- 
possessed after two years loses his right of 
suit to evict a dispossessor. Founding on 
that it is said (an argument based on cer- 
tain observations to bo found in I L R (1940), 
Nag Si'*®) that at the end of the two years 
there has been, in the eye of the law, a 
notional transfer of the tenant's rights to 
the dispossessor, tho term "transfer" within 
the Tenancy Act being wider than iu the 
ordinary law. It is not necessary for the 
decision of this case to express any view on 
that broad proposition because if it be ac- 
coptod it results in this, that there has been 
a transfer from the tenant to the stranger 
and that transfer is admittedly io violation 
of 8. 12. If it bo not accepted then there 
has been no transfer from the tenant to the 
stranger and tho tenant is still the tenant. 
Tho right of possession is still in tho tenant 
and the lambardar, before ho can seek to 
evict tho stranger, must determine the ten- 
ancy. If the first view is taken the proper 
course for the plaintiff to have pursued in 
this case was to proceed before the revenue' 
authorities. If the second view is taken the 
right course for the plaintiff to take in this 
case is to operate under s. 35. In either 
event the suit as framed should have been 
dismissed. Tho result is tliat the appeal 
succeeds with costs hero and below. 

R K. Appeal succeeds. 

6. (*40) 27 A I R 1940 Kog 49; 186 I C 731: I L R 
(1940) Nag 348 (F R), I’unjiinim Jagoba v. Ramu 
Cbintou. 
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(a) Civil P. C. (1908), O. 33, R. 5 (d)— O. 33, 
R. 5 (d) contemplates subsisting cause of action 
not barred by limitation— Point of limitation or 
other law raised in pauper proceedings not 
complicated or open to doubt can be made 
ground of rejecting application under O. 33, 
R. 5 (d) — Whether point is simple is to be 
decided by Judge. 

Order 88, Rule 6 (d), contemplates a subsisting 
cause of action which is not barred by limitation. 
Where the point of limitation or other law which is 
caified in the pauper proceedings is not complicated 
or open to doubt it can be made the ground of 
rejecting the application under 0. 33, B. S (d). It 
is for the Judge dealing with the pauper applica. 
tion to decide whether the point raised is simple or 
difBoult. If be considers it to be a simple point and 
decides it against the pauper it is not for the High 
Court Id revision to say that it is a difficult point 
and that ho should not have decided it : ('34) 21 
AIR 1934 Rang 111 and ('32} 19 AIR 1932 Rang 
107 (P B). Rtl. on-, (*32) 19 A I R 1932 All 643. 
Diiunl.; Case law diacuued. [P 333.0 1, 2] 

(b) Civil P. C. (1908), O. 33. R. 7_Up to 
time of orders under R. 7 Court cannot take 
evidence except as to applicants' pauperism. 

Up to the time of passing orders under R. 7 tho 
Court cannot take evidence except as to the 
pauperism of the applicant. In caees where Court 
lakee evidenco before arriving at its dociiion, Its 
findings can be eet aside in revision. [P 334 C 1] 

A. Razaque — for Applicants. 

D. T. Mangalmurti and C. B. Parakh 

for Non.applioants 1 and 2, and 3 to 7, 

respectively. 

Order. — This is an application for revision 
of an order dismissing the applicants' appli. 
cation for permission to sue as paupers on the 
ground that their allegations do not disclose 
a cause of action, i. e., under cl. (d) of o. 33, 
R. 5. The fact that the applicants are pau- 
pars has been found in their favour. Tho 
lower Court has given several reasons for 
holding the view that the allegations do not 
disclose a cause of action. One is because 
the claim is barred by limitation and 
another is bewuse the dealings of their pre. 
decMsors in title would operate as estoppel 
against them. The third reason is that they 
are not shown to have been appointed trus- 
toes of the trust, to recover the property of 
which they seek to bring this action, and 
unless they are trustees they cannot sue. 
The fourth reason given is because the 
action ought to have been brought accord. 

5 ® procedure provided by 8.92, 
Civil P. C. 

The applicants contend that all these 
contentions are complicated questions of 
fact and law which ought not to be decided 
in a summary manner at the time of con. 
Bidermg the right of the applicants to sue 
M paupers but were most proper (or consi. 
deration after the plaint had been admitted. 
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In support of their conteutious they have 
relied on 4l Uad G20,‘ A I R 1924 Mad 80,® 
54 ALL 525,® A I R 1937 Cal 51G,* 10 Rang 357,® 
A I R 1926 Mad 135° and A I R 1929 Lab 49S.® 
Against this view and in support of the 
lower Court's order the non-applicants have 
relied on 7 ALL GGl,® 13 Bom 126,° 20 ALL 
299,*° 19 Mad 197** and 27 Mad 37.*® I shall 
therefore deal with these cases along with 
certain others which deal with the point. 

In 4 Mad 323*® it was held that tho Court 
should not, in an application to sue in forma 
pauperis, go into the merits of tho claim. 
This decision was not followed in 19 Mad 
197** where it was held that on hearing a 
petition for leave to sue in forma pauperis 
the Court must decide whether the poti- 
tioner has at the date of the petition a 
subsisting cause of action capable of enforce, 
ment and whore the cause of action is 
barred by res judicata or limitation, the 
petition must fail. To coming to this con. 
elusion the Court followed the Full Bench 
ruling in 7 ALL GGl,® with which I shall 
deal presently after finishing the Madras 
rulings. In 19 Mad 197** it was also hold 
that the Court could take evidence and 
hear the parties for the purpose of deciding 
whether the application was subject to any 
of the prohibitions in 8.407 of the old Civil 
Procedure Code, corresponding to 0 . 33, R. 5 
of the present (3ode. It was this latter 
aspect of tho ruling which was overruled 
by the Full Bench of the Madras High 
(Dourt in 13 m L J 292.** That decision does 

1. ('18) 5 A I R 1918 Mad 60: 45 I C 95: 41 Mad 
G20: 34 M L J 899, Goviodasami Pillai v. Aluni* 
cipal CouDcil, Kumbakouam. 

2. ('24) HAIR 1924 Mad 60: 73 I C 946. Poll, 
mati MuDgadu v. Nalla Bapadu. 

3. (’32) 19 A I R 1932 All 543: 138 I C 39G: 54 All 
525: 1932 A L J 489, Bhajja v. Muhammad Said 
Khan. 

4. ('37) 24 A I R 1937 Cal 516: 178 I C 305: 41 
OWN 1087, ParmeswHr v. New Theatres Ltd. 

5. (’32) 19 A I R 1932 Rang 107: 139 I C 265: 10 
Rang 357 (F B), U Ba Dwe v. Mauog Lu Pan. 

6. (’26) 13 A I R 1926 Mad 135: 92 I 0 415, 
Bangaruswamy Naickor v. Sundaradoss Thovar. 

7. (’29) 16 A I R 1929 Lab 498: 117 I C 95, Allah 
Wasai v. Ramzan. 

8. (’86) 7 All 661: 1885 AWN 156 (F B), 
Cbattarpal Singh v. Raja Ram. 

9. ('89) 13 Bom 126, Dulari t. Vallabdas Pragji. 

10. ('98) 20 All 299: 1898 AWN 36, Kamrakb 
Nath V. Sundar Nath. 

11. ('98) 19 Mad 197: 5 M L J 193, Vijendra 
Tirtha Swam! v. Sudhindra Tirtba Swami. 

12. ('04) 27 Mad 37, Amirtham v. Alwar Manik- 

kam. ’ 

13. (’82) 4 Mad 828, Banganayaka Ammal v. 
Venkatachollapatl Nayudu. 

14. ('03) 13 M L J 292 (F B), Ratbnam Pillai v. 
Pappa Pillai. 
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not purport to interfere with the statement 
of the law given in the headnote of 19 Mad 
197^* which cannot therefore be coofidered 
to have 1)060 overruled on that point. In 
27 Mad 3“’' the samo view was taken as in 
the headnote of 19 Mad 197." All these cases 
were under the old Civil Procedure Code. 
Under the now Code the 6rst Madras case 
to which I wish to refer is il Mad 020^ re- 
lied on by the applicants. This case has 
been referred to in a large number of later 
rulings of various High Courts. There it 
was held that the Court is not justihed in 
holding at the stage contemplated by O. .33, 
R. .'i an elaborate enquiry into doubtful and 
complicated questions of l.iw and that o. 33. 
U. ^ (d) applies only to cases where the 
allegations of the petitioner clearly on the 
face of the petition do not show a cause of 
action. The reason given for this view is 
that the pau|>er has no right of appeal if the 
decision on the question of law is wrong. 
This ruling was followed iu A I R 1919 Mad 
218," A I H 1921 Mad -O' and GO M L J 81C,"’ 
whilst A 1 R 1919 Mad -218" was itself follow, 
ed in A I R I9j-j Mad ISG.'’ The!=e decisions 
can bo accepted as ombotlying tlio Madras 
view. 

Turning next to .Mlahabad the leading 
caso is tlie Full Bench decision in 7 ALE 
The question for determination there 
was wliothor the High Court had power to 
revise an order under s. 407, corresponding 
to 0. 33, R. .G of the present Code, rejecting 
an application for permission to sue in 
forma paupori-*. The Court referred to the 
pronouncement by their fiOrdships of the 
Privy Council in 11 Cal G,*" in which it was 
laid down that the tost to bo adopted in 
determining tlie High Court’s revisional 
powers was whether the lower Court had 
acted illegally or with material irregularity 
in the exercise of its jurisdiction. If it had 


not, then it is equally immaterial whether 
it decided the question rightly or wrongly. 
They then examined the sections of the 
Code which deal with pauper applications 
and hold tliat it was necessary for pauper 
applicants to make out a good subsisting 
cause of action capable of enforcement in 
Court calling for an answer and not barred 
by the law of limitation or any other law. 
They then held that the lower Court was 

15. ('19) 6 A I R 1919 Mad 218 : 68 1 C 239 : 37 
M L J 309, Kalliani Amma v. Acbuthan Nair. 

16. ('80 23 A I R 193C Mad 83 ; IGl I C 857 ; 69 
M L J 61C, Dbarmana Sooramma v. Gaagu 
NaraHamma. 

6 ; 11 I a 237 (PC). Amir Hassan 
Khan y, 8heo Bakbsb Blnffb« 


acting within its power in deciding the point 
of limitation in the pauper proceedings and 
had not therefore exercised its jurisdiction 
illegally or with material irregularity and 
hence they held that the High Court had 
no power to revise the lower Court's order. 
This ruling was followed in 20 ALL 299.’^ 
hen the now Civil Procedure Code 
came into force the effect of the alteration 
in the language of the corresponding prrfvi. 
sion was considered in 51 ALL 525,* which 
is the strongest case in favour of the appli. 
cants of all that I have looked into. In that 
case the High Court went to the length of 
saying that a point of limitation ought not to 
he gone into during the pauper proceedings 
since tlie words “cause of action” in 0. 83, 
R. 5 do not mean or require a claim to bo 
still enforceable under the law of limitation. 
In that caso the Court did not consider it. 
self to bo bound by the Full Bench decision 
in 7 ALL rGi,** because of the alteration in the 
wording of the Civil Procedure Code since 
tlio date of tlie earlier decision. Whereas 
tlie old Code used the words : "His allega- 
tions do not show a right to sue in such 
Court," tlio present Code says “where bis 
allegations do not show a cause of action." 
They did not consider that the alteration of 
the language was merely intended to give 
effect to the decision iu 7 ALL GCl.“ They 
agreed with the Madras view that it was 
unfair to a pauper suitor to deprive him of 
appeal by decidinga point of limitation in the 
pauper proceedings, but, whereas the Madr.as 
Court think tliat if the limitation point is 
simple and straightforward, the Court can 
decide it in pauper proceedings, tlio Allaha- 
bad High Court has held in this case tliat 
the Court cannot consider it at all, since it 
is difficult to draw a lino between cases in 
which the point of limitation is simplo and 
cases in which it is difficult, because ono 
Judge might consider the point simplo which 
another .ludgo might consider complicated. 
They then make a distinction between the 
existence of a cause of action and the en- 
forcibility of that cause of action. They say 
that the Limitation Act does no more than 
make the cause of action unenforceable after 
a certain time. At page 628 they say : 

Thoro if! Dolbiog in tho explanation to S. 3 o 
tbe Bald Act (Limitation Act), which oujolna upon 
tho Court a duty to dismins tho application to su 
as a pauper moroly becauso in its opinion tho su 
itflolf would be barrod by time. It moroly ^nj**^* 
tbe dale on which tho suit is to bo doomed to h-iv 
boon instituted. 

With respect I am unable to agree with 
this observation. It is true that the explana. 
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tion to S. 3 does not enjoin upon a Court a 

duty to dismiss bis application to sue as a 

pauper because the suit would be barred by 

limitation, but il we read the explanation 

along with the section itself, there can be 

no doubt that that is the intention of the 

Legislature. The section says that, subject 

to the provisions of ss. 4 to 25, every suit 

instituted, appeal preferred and application 

made after the period of limitation pres. 

cribed therefor by Soh. 1 shall be dismissed, 

and then the explanation makes it clear that 

in the case of a pauper a suit is instituted 

when his application for leave to sue as a 

pauper is made. Accordingly, if we read the 

section along with the explanation, then the 

Court must dismiss the application to sue as 

a pauper if it is made after the period of 

limitation prescribed for the suit has expired. 

In the face of this direct provision in the 

law of limitation, it is useless to my mind to 

draw inferences from the decision of the 

Privy Council on other points as the learn. 

od Judges have done in quoting certain 

observations of their Lordships in 2l Cal 8*® 

and 88 ALL 856.’® With great respect there- 

fore I am unable to accept 51 all 626* as 

good law. I am fortiBed in this view by the 

opinion in 12 Rang I 2 i*« of Leach J. who 

has also dissented from 6l ALL 525® and who 

IB of the opinion that 0 . 88, r. 5 (d) con- 

templates a subsisting cause of action which 

IB not barred by limitation. This was aUo 

the view of a Full Bench of the Rangoon 

High Court in lO Rang 867® in which 

lags L. J. has said in the course of bis 
judgment : 


ll granted the privilege of auing in forma Mupori 

hil Court tha 

application is in proper form, that be has 

fist ‘ 

otarv'd f 


of a^ion w *, any existing ca 
faot. of “UBt be limitcd^to 

iSfSSSES 

H'ar?Nl?h Oh’ H = ^ 188 : 6 Bar 334 (p’ 

I A 87 IP ^ vf = 10 I 0 : 8 A L J 662 : 

NawiI ^ ^ Gohlai Krjsl 

^12 : 161 I 0 81 

12 Rang 124. li. Pascal v. Secretary of Stoto. 


This is also the view of the Bombay High 
Court. In 13 Bom 126® the learned Judge, 
after referring to 7 ALL G61,® observed : 

I have frequoDlIy followed this ruling in hearing 
pauper petitions, whore the facts wore clear and 
the law evident; where, therefore, no injustice was 
likely to occur from dispu>tQg of the case in the 
inquiry under Chap 26 of the Code (the old Code). 

Lahore and Patna High Courts appear 
to take the view that limitation points 
ought not to be considered in pauper pro- 
ceedings at all : vide 3 Pat 27.5,'-* a 1 R 1924 
Lab 659®* and A 1 R 1929 Lah 499.^ The view 
of the majority of the Higli Courts appears' 
to be however that provided the point of| 
limitation or other law which is raised in' 
the pauper proceedings is not complicated 
or open to doubt it can bo made tlie ground 
of rejecting the application under o. 33,; 
R. 6 (d). This brings me up again the ditii-j 
oulty which was felt in 54 ALL 525® as to 
when a point is to be taken as simple and 
when difficult. Where is the lino to be 
drawn? In my view it is a imttor for the, 
individual Judge who has dealt with thej 
pauper application. If ho considers it to be 
a simple point and decides it against the 
pauper I do not think that it is for the High 
Court in revision to say that it is a difficult 
pointand that ho should not have decided it. 

The scheme of O. 33 is quite clear. Rule i 
allows paupers to sue and defines what is 
meant by a ^pauper.” R. 2 lays down what 
his application should contain; R. 8 states 
how it is to be presented; R. 4 provides for 
an examination of the pauper regarding tha 
merits of his claim and about his means. 
Rule 6 provides that the Court shall reject 
the application for five reasons, the fourth of 
which is whore his allegations do not show 
a cause of action Up to this point the 
rejection of the application does not prevent 
the applicant from making another applica- 
tion, if he removes the objection, and all 
that the Court has to go on is the applica- 
tion itself and the examination, if any of 
the applicant under R. 4. If the Judge 
decides that the application does not require 
to be rejected at this stage, he issues notices 
to the opposite party and the Government 
under R. 6 and takes evidence as to the 
pauperism of the applicant, and thereafter 
under R. 7 either allows or refuses to allow 
the applicant to sue as a pauper. This 
refusal is final under R. 16 and the applicant 


21. ( 25) 12 A I R 1926 Pat 30 : 88 10 871 ; 3 Pat 
276 : 6 P L T 209, Muhammad Ka&rultab v 
Muhammad Bhukurulkb, 

22. (-24) 11 A I K 1924 Lab 659 ; 76 I 0 40 Mt 

Bbagwaatl v. Bua Ditto. ' 
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cannot apply again to sue as a pauper. 
Thereafter if ho wants to continue the liti- 
gatiou, ho must pay the court. fees and 
proceed as an ordinary litigant. Rule 7 how- 
ever allows arguments to be advanced on 
any of the prohibitions contained in R. 5 
before the Court passes an order. It is clear 
that the order in the present case is ono 
under R. 7 because arguments were hoard 
after notice to the opposite party had been 
issued. 

Now it has been frequently pointed out 
that up to the time of passing orders under 
|r. 7 the Court cannot take evidence except 
|as to the pauperism of the applicant, and 
\n those cases, where Courts have taken 
evidence before arriving at their decision, 
their findings have been sot aside in rovi. 
sion. In the case before me the lower Court 
|has been careful to conGno itself to the 
contents of the application itself and argu- 
ments of connsel on either side were heard. 
The Court then proceeded to pass the order 
under revision. It considered the question 
of limitation to be a simple one and it has 
decided it against the applicants. I am 
therefore unable to see how the loariiod 
Judge can bo considered to have exercised 
his jurisdiction illegally or with material 
irregularity. It is not necessary to consider 
whether the Court has exceeded its juris- 
diction in deciding the other points, which 
I have referred to at the commencement of 
this order, since, if the [loint of limitation 
is decided against the applicants, tlio order 
rejecting the pauper application must stand. 

I hold therefore that I am precluded from 
interfering in revision. The application 
therefore fails and is dismissed with costs. 

I allow Rb. 25 as counsel's fee. 

g.n./r.k. Application diamimed. 
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Stone C. J. and Vivian Bose J. 

Vinayalirao liaje Janardhanrai 
Nemiwant — Plaintiff — Appellam 

V. 

Paje Shriniwasrao Rajc Janardhanrac 
Nemiwant — Defendant — 

Respondent 

259 ol 1938, and CWiI Revn 
No. 870 of 1037, Decided on 16tb December 1040 

Of Diet. Judge. Akola. D/. 
11th March 1938. ' 

(a) Berar Inam Rules, R. 3 _ Estate is res- 

collateral 

xjr. Sr,"'*'' ” 


Shriniwasrao 


A. I. R. 


Rule 3 declares that the estate that ig certified 
as haviDg been granted is a restricted estate thouch 
>t IS larger than a life estate. It has to be conti- 
nued alter the death of the first certificate-holder 
unto his widow, lineal heirs, undivided brothers 
etc. When one comes to collateral heirs of two 
removes one reaches the end of the relationships 
to which this estate may pass and further degrees 
of relationship are disallowed except under special 
orders. That makes the estate a restricted tenure 
The tenure is further restricted and diflerentiated 
from a fee simple tenure in that on each devolu- 
tion a sum of money, called legacy duty or succes- 
Sion fee. has to bo paid, the amount depending on 
the nearness of the relationship : 3 Rom 18G fPCi- 
(’18) 5 A 1 R 1918 P C 203; ('20 13 A I R 192(5 
Mad 1167 and (’17) 4 A I R 1917 PC 190 lief ■ 23 
All 194 (PC): (’26) 13 A 1 R 192G Oudh SGp’ 17 
Rom 431 (P C); (’25) 12 A I R 192,5 Bom 197- 6 
N L R 72; ('IG) 3 A I R 1910 Nag 55 and (’40) 27 
AIR 1940 Nag 108. Diilvig. [p 335 0 1, 2] 

(b) Berar Inam Rules, R. 3— Hyderabad Jagir 
is not personal but continues to relations men- 
tioned in R. 3 — Each holder is not grantee but 
holds only certificate— Certilicaie should show 
proper persons _ If one of two persons is 
through mistake left out it should be corrected 
and both should be entitled to jagir. 

A Hyderabad jagir ig not personal to tho grantee 
but continues to his drscendants and R. 3 limits 
who those descendants arc and declares that any 
ope outside the degree of relationship above men. 
tioned will not take unless special orders are 
passed. Mach holder does not hold only for life 
and on his death there is no now grant but o.acb 
successive holder is granted a certificate. In those 
certificates there should bo put tho proper persons 
i. c., lineal descendants of the original grantee. If 
the name of ono of two person.s entitled bag ap- 
parently been left out tho matter should bo put 
right by issuing certific-ates to both and both would 

equally entitled to tho estate subject to R. 3 : 
(•2.5) 12 A I K 1925 P C 184. liel. on. [P 830 C 2; 

P 3.37 0 1] 

M. J!. Ktnkhede, P. K. Jiajvode and A. R. 

Kiilharni — (or Appellant. 

M. II. JJohilc — for Respondent. 

Judgment. — This raises a short point 
under tho Berar Inam Kulos. The point 
appeared to us at the very threshold of the 
case to be ono simple and susceptible of only 
ono answer, and accordingly wo stopped 
counsel for tho appellant after ho had done 
little more tlian develop what tho point was. 

In order to understand it and realize why, 
although wo are disagreeing with the lower 
Courts, wo still regard the point as a simple 
ono it is necessary to state a few facts. The 
plaintifT sues bis brother, tho defendant, for 
tho payment of a sum of money which re- 
presents what he says is bis share in the 
income of certain villages in Berar. Those 
brothers are the sons of tho great, grandson 
of Raja Govind Narayan Bahadur. He was 
granted sanads in respect of those villages 
and at the time of tho settlement in Berar 
these sanads were considered by the settle- 
ment officer who reported in the usual way. 
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Finally the matter came before the Cover. 
nor.Geneial in Council. The relevant part 
of the resalting decision is contained in a 
quotation to he found in the order of Mr. 
Parmanand who was the Record of Rights 
Officer in Amraoti in 1937 and who enquired 
into this case for revenue purposes. It is to 
be found at p. 159 of the paper book. It is 
not disputed that it is correct. It runs as 
follows : 

After full coDsidoratioD of the circumstances re- 
presented, the Governor-General in Council con- 
curs nitb your opinion that the sunnuds produced 
by the petitioners having been pronounced valid, 
the further disposal of their claims should in the 
case of inams A, B, D, E, be governed by R. 3, 
Inam Rules, and in the case of inam C by R. 4, 
the order imposing one-fourth assessment being 
cancelled. 

That being the state in which the matter 
was left by the highest authority in 1877 it 
is the plaintiff’s case that these villages have 
been granted by sanods before the cession 
of Berar in 1868 , that the British author!, 
ties subsequently examined into the rights 
of the grantee under the sanads, pro- 
nounced the sanads valid and the bolder 
under the sanads entitled to a cortiheate. 
It is, tbereforo, said that the certificate, if 
it does not define the succession, must be 
treated as recording that the succession is 
as stated in H. 3, Inam Rules, or R. 4, Inam 
Rules, as the case may be, and that so far 
as B. 3 is concerned, both plaintiff and de- 
fendant fall within the class of lineal heirs 
and that so far as R. 4 is concerned both are 
equally successors. Rule 3 is as follows : 

PerEonal jsglrs to bo contiaued, subject to a 
legacy duty or succession fees, graduated on a scale 
according to the degree of relationship of heir as 
follows : 

Widows, lineal heirs, or undivided brothers 2 per 
cent., on the real value of the property estimated 
at 10 years' annual rental. 

Heirs by adoption ... 8 per cent. 

Collateral heirs of one remove ... 5 per cent. 

»» I* two removes ... 8 per cent. 

And further degrees of relationship disallowed 
except under special orders. 

Rule 4 provides for the continuation of 
the estate to the grantee and bis successors. 
iWe construe R. 3 as declaring that the 
jestate that is certified as having been gran- 
'ted is a restricted estate, bub that it is larger 
than a life estate, and has to be continued, 
after the death of the first certificate. holder 
|(wbo in turn is not the original grantee but 
the person enjoying the estate at the time 
of the inquiry into the original sanad or 
[grant), unto his widow, lineal heirs, undivi- 
ded brothers, etc. When one comes to colla- 
teral heirs of two removes one reaches the 
end of the relationships to which this estate 
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may pass and, as the rule states, further 
degrees of relationship are disallowed except, 
under special orders. That makes this a 
restricted tenure, and the tenure is further 
restricted and differentiated from a fee 
simple tenure in that on eacii devolution a 
sum of money, called legacy duty or succes- 
sion fee, has to bo paid, the amount depend- 
ing on the nearness cf the relationship. 
There are also in this particular grant im- 
ported certain conditions as to loyalty and 
good behaviour, and the grant is terminable 
on the pleasure of the British Government 
as appears from Mr. Pariiianand's report at 
p. 161 of the paper book. None of those con- 
ditions affects the present case. 

On the other band it was strenuously 
urged that rule 3 gives a life estate only. 
That argument was founded on a number of 
decisions, three of them of the Judicial Com. 
mittee, which it is said show that a jagir 
moans a grant for life or lives for services 
and when you find a personal jagir you find 
a grant to a person for life even though 
there are words within the grant which 
would suggest a larger estate. Those cases 
are 3 Dom 18G,* ^IG Cal G83* at p. G92, 50 Mad 
lO’ at p. 18 and 22 C W N 457.* We have not 
examined those cases for this reason: There 
is a broad distinction between jagirs origi. 
Dating in the Hyderabad State and other 
jagirs for as is observed in the letter from 
the Government of India Foreign Depart- 
ment No. 25-R, dated 23rd February 1877 : 

Tho Governor Gonoral in Council also accepts 
the view that these inams arc held in accordance 
with the custom ol the Hyderabad State, which 
permits tho continuance of such jagheers to poste- 
rity, notwithstanding tho absence of specific provi- 
sion on the point, but at tho same time reserves to 
tho state the right of resuming such grants at 
pleasure. 

This also distinguishes such cases as 23 
ALL 194* and 2 Luck 335.° In such matters 
Government has the right to determine 
the tenure so far as we can see although 

1 . (*78) 3 Bom 186 ; G 1 A 64 : 8 8ar 889 (P C), 
Gulabdas Jugjivandas v. The Collector of Surat. 

2. 1'18) 6 A I R 1918 I’ C 203 : 50 I C 1 : 46 Cal 
683 : 46 I A 88 (P C), Ram Narayan Singh v. Ram 
Saran Lai. 

3. (’26) 13 A I R 1926 ^Mad 1167 : 98 I C 291 : 60 
Mad 10 : 52 M L J 269, Ramasami Kavuudan v. 
Tirupathi Kavundan. 

4 . (*17) 4 AIR 1917 P C 190 : 43 I C 806 : 41 Mad 
296 : 45 I A 1 : 22 C W N 457 (P O), Bethurama- 
8wamiar v« Sri Mcruswamiar. 

5. (*01) 23 All 194 : 28 I A 1 : 7 Sar 804 (PC), 
Bamoabar Bakhsb Singh v« Arjun Singh. 

6. (*20) 13 AIR 192C Oudh 6C1 : 97 1 0 897 : 2 
Luck 885 : 3 OWN Sup 102, Ahmad Azxm v« 
Safi Jan. 
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that 13 a matter that is not before us. Ac. 
cor(1ingly cases such as 17 Bom 431' and 
Bom have, in our opinion, no bearing 
on the present case ; nor have cases such as 
( N L R 7i’‘ and 12 N L R 150'® Tvhich were 
quoted to show that estates granted under 
u. 3 are of a restricted nature. See also ILR 
<1010) Nag SO.** No one doubts that these 
are of a restricted nature. The question is 
of the nature of the restriction. 

It was farther argued that R. .3 relates 
to the position of the original certificate. 
holder and that when it goes on to refer to 
such persons as widows, lineal heirs or un- 
divided brothers it is concerned with the 
widow, lineal heir, or undivided brother of 
the person who at tlie time of the inquiry 
was enjoying the estate. It was not put 
exactly that way, it was said tliat one has 
to consider the widow, etc. of the original 
grantee. But tlie original grantee, jn many 
of those ca«e3, held under a grant centuries 
before the inquiry. In this particular case, 
if wo accept the statement made in Mr. 
Parmanand’s report which is to ho found at 
p. l;')7 of the paper hook and wliich is quoted 
from the remarks of the inam investigating 
ollicer, the jiarticular grants in this case 
wore two, one dated 1703 and the other 
dated Iftll. Tlieso grants were to Raja 
Ciovind Narayan Bahadur and it is accord- 
ingly said that lie was the first grantee. 
Raja Govind Narayan Bahadur had two 
sons danardan and llarihar. It is said that 
there are other villages contained iu other 
cortiQcatos in favour of Janardan. It is un- 
necessary however to go into that matter 
as at the time of the inquiry relating to the 
villages with which wo are concerned Janar- 
dan was dead and accordingly wo find Llari- 
bar granted the certificate. It is said that 
the authorities who made the inquiry and 
the authorities who concurred in the report 
of that oflicor and the Government of India 
when applying R. 3 wore iu olToct saying: 

"This is a grant to Raja Govind which 
shonld bo continued to his, inter alia, lineal 
heirs. His lineal heir is Harihar. Tlieroforo 
wo continue it to Harihar." 

7. (’03) 17 Bom 431 : 20 1 A 60 : G Har 62 (P C), 
Shoikb Sultan Sanl v. Sboikb Ajmodin. 

8. (’26) 12 AIR 1026 Bom 197 : 89 I C 639 : 49 
Bom 126 : 2C Bom L K 1173, Secretary o( State 
V. Oirjabai. 

9. P10)6 N L R 72:6 I 0 821. Kriahnoji v. 
filanwar All 

10. (’16) 8 AIR 1916 Nag 56 : 36 I C 618 : 12 
N L R 160. KrUhnajl v. Nllkanth. 

11. (’40) 27 AIR 1940 Nag 103 : 186 I C 876 :TLR 
(1940) Nag 89, Mabadco Bhngnan v. Harihar 
Shankar. 


A. LR. 


It is also said that R. 3 stops there and 
prevents the title going on after Harihar's 
death to Kesho, his son, and that this list 
of persons — widows, lineal heirs, undivided 
brothers, so forth — are merely put in to 
show how much ought to be paid on the 
death of a grantee. In our opinion, as was 
indicated in I L R (lOiO) Nag 244*% the grant 
iu such cases is made for the benefit of the 
grantee’s family within the restrictions in. 
dicated in Rule 3. We are dealiug with a 
Hyderabad jagir. By custom that jagir is 
not personal to the grantee but continues 
to his descendants and R. S, in our opinion, 
limits who those descendants are and de- 
clares that any one outside the degree of 
relationship above mentioned will not take 
unless S[)ecial order.s are passed. That being 
so the rest directly follows because R. 8 
indie ites that the property will pass to the 
lineal heirs of the grantee inter alia. No 
one else is suggested hero and it appears to 
us plain that Shrinivasa and Vinayak, the 
defendant and the plaintifT respectively, are 
alike lineal heirs. Their relationship is as 
follows : 

H.\JA nOVIND NARAYAN BAHADUR 

I 

llaribar 

I 

ICc.flho = Kashi 

1 

■Tauardban (adopted) 

I 

I . I 

Sbriniv.iRa Vinayak 

(defend ml) (pInintiO) 


It was strenuously urged that the only 
person hero entitled was the defendant bo- 
cause ho is tlio only person shown in the 
certificate that was granted to the defendant 
in 1911 . That argument proceeds on the 
basis that each holder holds for life and on 
his death there is a new grant and that now 
grant takes the form of a certificate. In our 
opinion that is not the correct way of 
describing wbat happens. The grants in this 
case, as wo have above said, wore made by 
the Nizam of Hyderabad, the one in 1793 
and the other in 1811. Thereafter there bos 
been no other grant but there has been a 
series of certificates. In those certificate 
there should be put the proper i^rson and 
that that has not been done iu this case he 
been recognized by the ollicer who inquire 
into this matter and whose order is to bo 
found us Ex. P-17 in this case. That order is 
still under appeal; it is after the institu lo^ 


12 . (-40) 27 A I R 1940 Nag 129 : 
ILR (1940) Nag 244, Shrlram v. 


191 I 0 464 : 
Mt. BanyabsU 
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of this suit and oannot of course have any 
effect on this suit. We mention it only be- 
^oaose it contains a number of extracts from 
documents that have not been stated to be 
wrongly extracted and it indicates that 
Government is minded to put right what 
would appear to be wrong. That is to say, 
they intend to grant to both these persons 
a certidcate, as in 2i N L R 117*^ as one of 
two persons entitled has apparently been 
left out. 

The facts in that cose have been con- 
densed in Second Appeal No. 115 of 1937 
where a number of tables have been given 
which show what happened. The person in 
the position of Govind was there, Mu^har 
All who bad two sons, Munawar and Amjad 
Ali. Munawar bad three daughters and 
Munawar obtained the first certificate. That 
was, as their Lordships thought, by inad. 
vertance because Amjad Ali was also the 
son of Musbar Ali and the half brother of 
Munawar and he was omitted, and the 
omission was corrected. After the correction 
they became two certificate. holders and 
the contest was between a descendant of 
Munawar and a descendant of Amjad Ali. 
The Privy Council did not regard either of 
those two persons as forming the root of 
title but regarded their father, Musbar Ali, 
as the person from whom the lineal heirs 
should bo traced, or as it was in that case, 
the male descendants. Hero what one has to 
do is to trace the lineal heirs of Raja Govind; 
and as wo have above observed, the plain, 
tiff and the defendant are equal lineal heirs. 
Accordingly the certificate that has been 
granted to the defendant alone could only 
have been granted through some slip and 
the matter should, in our opinion, be pub 
right as suggested by Mr. Parmanand by 
granting a certificate to both. With that 
however, we are not properly concerned our 
function being to construe the legal posi. 
tion here. That position we regard as plain 
and results in the conclusion that plaintiff 
and defendant are equally entitled to the 
villages subject to R. 8. 

It is next necessary to consider the vil. 
lage subject to R. i. That is an even plainer 
case because although the term "sucoessors” 
is not of equal import to the term "lineal 
heirs" it is of a wider import and no reason 
has been suggested to ns whatsoever why 
the defendant is any more a successor than 
the plaintiff excepting the reason that be 

<13. la A I R 1925 P 0 18i : 68 1 0 847 : 62 

Oal 971:62 1 A 294 : 21 N L B 117 (PC), Bubhao 

All ▼. Imam! B«gum. 

1941 N/48 & 44 


has been given the certificate. That is no 
better reason in this case than in the case 
considered under r. 3. If there is a dispute 
as to the amount that will have to be fur- 
ther considered. Issue 12 (c) before the trial 
Court raises the question of the profits as 
regards the village of Kamardipur. Issue 
11 (c) raises the question of the profits of 
Deodhaba village. Tho lower Court has 
found that tho profits of the first were 
Rs. 2C1-8-9 and the profits of tho second 
Rs. 4511.7. S. So far as we can see from tlio 
judgment of the lower appollato Court there 
was no dispute as to these findings and ac- 
cordingly the matter stands os though those 
findings were accepted and the plaintiff will 
be entitled to a half of that sum and pro- 
portionate costs throughout. As however 
we out the appellant short before this ques- 
tion was touched upon, should we be wrong 
in concluding that there is no dispute as to 
the amount, the matter can be spoken to. 
It is argued that the plaintiff is entitled to 
Rs. 2386.6.0 with interest at 4 per cent, from 
date of appeal to date of payment. There is 
a revision application. It relates to a sum 
of money that was payable by a descendant 
of Janardan, the senior branch, bo tho 
certificate.holdor of Harihar branch. The 
plaintiff says that he ts entitled, along with 
his brother, to half that sum which amounts 
to Rs. 250 per annum. Therefore be is claim, 
ing Rs. 125. It is a small cause suit and 
accordingly comes before us by way of revi- 
sion. It raises precisely the same point as 
the major suit and it also succeeds. This 
judgment disposes of Second Appeal No. 259 
of 1938 and civil Revision No. 870 of 1937. 

R.K. Order accordingly. 
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Grille J. 

Bejonji K. Bana, Proprietor, Electric 
Supply Co., Chhindwara and another 

— Applicants 

V. 

Emperor, 

Criminal Rotd. Applo. No. 422 ol 1940, Decided 
oo29tb January 1941, for revlBlon of order of Addl. 
Bess. Judge, Obbindwara, D/- 9tb Septomber 1940. 

Factories Act (1911), S. 5— C. P. Notification 
dated 17th January 1939, No. 202-2644-VII Is 
Intra vires. 

The Oovornment Notification No. 202.2644.VII, 
dated 17tb January 1989 Is not ultra vires of the 
Act. [P 338 0 2] 

W, Dull — for Applicants, 

W. B. Puranih, Advocale-Otncral — 

for the Crown. 


In re Nagarmal Jankiram 
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Order. — The applicants who are res* 
pectively the proprietor and the ODanager 
of tlie Electric Supply Company at Chhind. 
wara were prosecuted in respect of various 
breaches of the Factories Act. They were 
convicted and appealed. The Additional 
Sessions Judge, Chbindwara, remanded the 
case for a retrial on the ground that it had 
not been established that on any specified 
day there were more than ten workers in 
the factory. One of the grounds taken in 
appeal which had unsuccessfully been urged 
in the trial and which is the only point 
urged here in revision was that the Power 
House in respect of which the prosecution 
was lodged was not a factory within the 
meaning of the Act inasmuch the Gov- 
ernment Notification No. 202-264 i-vii, dated 
Nagpur 17th January 1039, was ultra vires 
of the Act. This point was not touched on 
in the remand order. The definition of a 
factory in S. 2 (j), Factories Act, runs as 
follows: 

•Factory’ means any premises including the 
precincts tbetcol wbercon twenty or more worker.*? 
aro working, or weio working on any day of the 
preceding twelve months, and in any part of 
which a manufacturing process is Uing carried 
on with the aid of power, or is ordinarily go 
carried on. 

Section 5, Factories Act, runs: 

(1) Notwithstanding anything contained in 
cl. (j) of S. 2, the Provincial GovernmeDl‘may, by 
notification in the Oflicial Gazette, declare any 
place wherein a manufacturing process is carried 
on, whether with or without the aid of power, and 
wherein on anyone day of the twelve months pro- 
ceding the notification, ten or more workers were 
employed, to bo a factory for all or any of the 
purposes of this Act. 

(2) A notification under sub-s. (l)may bo made 
In respect of any specified place or class of places. 

It ia argued that, whether or no it is 
establiebed that more than ton persons 
were working in the Power House on any 
particular day — and this ia the point on 

which the case has been remanded in any 

case the number employed did not amount 
to 20 , and that if the contention that the 
notification purporting to be under s. 6 of 
the Act is ultra vires is correct, then there 
is no case against the applicants. The noti- 
fication in question declares all places in the 
Central Provinces, wherein manufacturing 
process is carried on with the aid of power 
and wherein on any one day of the twelve 
rnonths preceding the date of the notifica- 
tion ten or more workers were employed, 
to bo factories under the Act. It is con-' 
tended that the wholesale inclusion of all 
places worked with power where ton per- 
■one are enoployed renders s. 2 (j). Factories 


Act, nugatory and that the effect of the 
notification is to alter completely a clause 
m the Act itself and that the notification ia 
not in respect of any class or places but is- 
in respect of all places. 

This contention cannot be upheld. The 
notification is not universal but selective- 
inasmuch as S.5 of the Act gives powers 
to the Provincial Government to make a 
declaration by a notification either in res- 
pect of places wherein a manufacturing 
process is carried on with the aid of power 
or without it. This particular notification 
is only in respect of places where the pro- 
cess is carried on with the aid of power. 
Again the notification does not render s. 2 (j) 
of the Act nugatory since the Act applies 
to the whole of British India, and a noti- 
fication by the Provincial Government can 
only affect places in the Central Provinces. 
Places where manufacture is carried on with 
the aid of power is certainly comprised 
in a class of places, since the Provincial 
Government has also power to declare a 
place to bo a factory, provided ten or more 
workers aro employed, if the manufacturing 
process is carried on without the aid of 
power. It follows, then, that the Doti6oa., 
tion is certainly intra vires of the powerj 
given to the Provincial GovernmoDt byj 
S.5 (l). Factories Act. 

It is then contended that as this is in the 
nature of a test case, in the event of this 
point being decided against the applicants 
the order of remand should nevertheless be 
cancelled as this was the real point sought 
to be elucidated. I cannot agree that the 
question of punishment of admitted brea- 
ches should not bo considered because the 
principal ground taken has failed. There 
has been no suggestion that the remand 
order should be cancelled and that the fines 
would nevertheless be paid. Neither has it 
been urged, although possibly it might have 
boon, that the remand order was an ud- 
Dccossary one on the point whether it bad 
been established that ten or more workers 
were engaged on any particular day. The 
application fails and is dismissed. 

R.K. Application dismissed. 
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Pollock J. 

In re Nagarmnl Jankiram Agartoale — 

Accused, 

Criminal Ref. No. 219 of 1041, Deoldea on 7th 
July 1041, referred by Scsb. Judge, Akola, in Cri- 
minal Revo. No. 16 of 1941. 


Mi 
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(a) Public Gambling Act (1867) — Oiiences 
under— Criminal Procedure Code applies. 

The ordinary proviaioos of the Criminal Pro. 
cedure Code will regulate the inveatigation and 
trial of oBencea under the Pnblio Gambling Aot : 
CaS) 10 A I R 1923 Mod 389 : (’29) 16 AIR 1929 
Mad 604 and (’38) 20 A 1 R 1933 Sind 325, Expl., 
and Dialing. [P 339 C 2] 

(b) Public Gambling Act (1867), S. 5— Offence 
under S. 5 is cognizable. 

In order that an oSence may be a cognizable 
offence it is not nec^sary that every police officer 
should have the power to arrest without warrant. 
As the District Superintendent of Police bos such 
power underS. 5, the offence ia a oognizable offence: 
27 Cal 144; ('SO) 17 AIR 1930 Bom 49 and (’39) 26 
AIR 1939 Nag 95, Bel. on. [P 339 C 2) 

(c) Criminal trial — Arrest illegal, does not 
affect question of accused's guilt. 

Etoo if the arrest is illegal, the Court would still 
have jurisdiction under S. 190, Criminal P, C., to 
take cognizance of the offence, and the question 
whether tbe arrest was valid or not would not 
affect the question whether the accused was guilty 
or not : 26 Mad 124 and 31 Cal 557, lUl. on. 

[V 339 0 2] 

17. B, Purantk, Advocale-Oeneral — 

for the Crown. 

T. B. Pendiiarkar and 17. D. Pendharhar 

for Accused. 

Order. — This is a reference by tbe Ses- 
sions Judge, Akola, under s. 438, Criminal 
P. C. The Sub-Inspector of Police in Akola 
town, on tbe receipt of information that the 
accused Nagarmal habitually gambled on 
cotton futures by the road side, sent a man 
with marked coins to wager on a difference 
of bgures and after tbe wager had been 
made searched the applicant, seized the 
coins, and arrested him. The accused was 
then prosecuted on a cbalan presented by 
the City Police of Akola. The trial Court 
held that in the absence of any warrant 
under s.6, Public Gambling Act, the pro- 
ceedings were irregular and discharged the 
accused under 8. 249. Criminal P. C. Section 
5 (2). Criminal P. C., provides that all offences 
other than under the Penal Code shall be 
investigated, inquired into, and tried and 
otherwise dealt with in accordance with 
the provisions of the Criminal Procedure 
C^de but subject to any enactment for the 
time being in force, regulating the manner 
or place of investigating, inquiring into, try- 
ing or otherwise dealing with such offences. 
The Public Gambling Act contains no pro- 
visions regulating the investigating, inquir- 
log into, or trying of offences under that 
Act. Section 6 deals with the power to search 
and arrest ; s. lo gives power to examine 
certain persons as witnesses ; and s. 13 gives 
power to arrest without warrant in certain 


oases. The ordinary provisiona of the Cri- 
minal Procedure Code will therefore regulate 
the investigation and trial of such offences 
and the decisions in AIR 1923 Mad 899,^ 52 
Mad 613* and air 1933 sind 325* are not in 
point because they are decisions under Acts 
of which the provisions are widely different. 

Section 4 (f), Criminal P. C., defines “cog- 
nizable offence" as one for which a police- 
officer may arrest without warrant. Under 
S. 5, Public Gambling Act, the District 
Superintendent of PoUc^ may arrest without 
warrant. I agree with the view expressed in 
27 Cal 144,* 54 Bom 146® and I L R (1939) Nag 
488® that in order that an offence may bo a 
cognizable offence it is not necessary that 
every police officer should have the power 
to arrest without warrant. The fact that tbe 
District Superintendent of Police has such 
power makes it a cognizable offence, and 
the procedure adopted by the City Police 
was therefore correct. Even if tbe arrest 
were illegal, the Court would still have 
jurisdiction under 8.190, Criminal P. C., toi 
take cognizance of the offence, and the 
question whether the arrest was valid or 
not would not affect the question whether 
the accused was guilty or not ; see 26 Mad 
124^ and 81 Cal 557.® I therefore accept the 
reference, set aside tbe Magistrate's order 
under 8.249, Criminal P. C., and direct him 
to proceed with the case. 

Reference accepted. 


j. 


i.jau oaa : /a l u iva : 'di (Jr 


30 Ct 
Lazar 


V XO/ lU AltV I'JdO . 

L J 335 : 44 M L J 231, Id re Koppusami. 

2. (’29) 16 AIR 1929 Mad 604: 119 I C 174* 

L J 1011 : 52 Mad 613 : 67 M L J 214, 
Fernando v. Amirtbam Fernando. 

3. (’38) 20 AIR 1933 Sind 325 : 146 I C 419 ; 35 
Cr L j 129, Emperor v. Mahomed Usman. 

4. (1900) 27 Cal 144, Queen. Empres-s v. Deodhar 
Singh. 

5. (’80) 17 AIR 1930 Bom 49 : 124 I C lOG : 31 Ct 
L J 633; 54 Bom 146:31 Bom LR 1349, Emperor 
V. Ismail Hirji. 

6. (’89) 26 AIR 1939 Nag 95 : 184 I C 231 : 40 Cr 
L J 905: ILR (1939) Nag 488, Marotl v. Emperor. 

7. ( 03) 26 Mad 124 : 1 Weir 630, Empewt v. 
Ravalu Kesigadu. 

557 : 7 C W N 661, Emperor v. 

Madfao Dhobi. 
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Clarke J. 

Seth Heniraj Singh Qanpatji Bhawsar 
— Supratdar — Applicant 

V. 

Anoop Singh Madho Singh Mandloi 
Gangrade and others — Non-applicants. 
Civil Revn. Appln. No. 276 of 1940, Decided on 
3rd December 1940, for revision of order of Second 
Sub^Judge, first clas?, Kband^ai D/. 29.3.1940. 
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IlEMRAj Singe v. Anoop Singh (Clarke J.) 


Practice — Duty of Court — Court must act in 
interest of suitors in the case and not suitors 
in some other case. 

It is in tho interest of the suitors that the Court 
is to act. that is to say the suitors in the case and 
not the suitors in some other case. They have their 
remedy in that case or by a separate suit. 

CP 342 C 2] 

In a small cause case A obtained a decree .against 
/), and in execution attached a motor lorry belong, 
ing to 7^ and made it over to C as custodian, li 
then paid up tho full decretal amount to A and 
on tho same day C, without waiting for a release 
order from tho Court, returned tho lorry to li. 
Meanwhile oneT) lodged an objection to tbeattach- 
moot of tho lorry under 0. 21. R. 5R.C.P.C.. but on 
the date of hearing he withdrew it as the lorry had 
been released. While these proceedings wore going 
on two other persons G and 7 brought a suit against 
the same B in the Court of tho syimo .Tudge before 
whom tho first suit had l«en filed, but iu this case 
the Judge was sitting on the regular side. G and 

/ applied for an attachment before judgmcntduriiig 

the course of which proceedings D was ordered to 
be put in possession of the lorry as a suprutdar 
When tho matter as to C’s liability for bis having 
released the lorry without a release order from the 
Court, was being argued D who was present in 
Court on that date explained that although ho bad 
been appointed suprutdar of the lorrv in the case 
filed by G and 7 ho had not been placed in posses, 
sion of it. On this tho .Judge directed C to return 
tho lorry or its value since be ought not to have 
returned it to B without a release order from tho 
Court : 

Held that since the p.irties to the ^rnall c.iurc 
case were satisfied, and the objector £>, h.ad with, 
drawn bis objection, hewasno longer an interested 
party. Tho persons interested in the order against 
the applicant were the p.arties in .another c.aso and 
tho objector D in his capacity as custodian in that 
case and not m his capacity as objector in tho 
sma 1 cause case Tho order applied against could 
not ^passed. The remedy of the party aggrieved 
in the suit on tho regular side was by an applica. 
tion if) that case or by a separate suit : <•19) c AIR 
1919 Lah 103 and (1871) L R 3 PC 405, Bcf. 

( 24) 11 AIR 1924 Nag 258, Disiing.-, (’34) 21 AIR 
1934 All 357. Expl,. (’24) II AIR 1924 All cf 

n’Tr. .. [P 342 Cl. 2) 

i<. o, Dabir — for Applicant. 

y.V. Jakaldar and D. G. Deshpande - for 
Noa-applicants 2 and 8, respectively. 

Order. _ In civil suit No. sioof 1939 of 
TT® Court of Small CausoB, Kbandwa. Seth 
llardyal Singh, non-applicant 3 . obtained a 
decree for rb. 83-12.0 including costa against 
Anup Singh, non-applicant i. In execution 
of this decree be attached a motor lorry 
belonging to Anup Singh on 20th November 
1939, and it was made over to tho decree- 
holder b brother Hemraj Singh, who is tho 
applicant before me, aa custodiaos Oo 28th 
November 1939, Anup Singh paid up tho full 
decretal amount to the decreo-holdor and 
on the same day tho applicant, without 
waiting for a release order from the Court 
returned the lorry to Anup Singh. San ‘ 
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while one Balraj, a garage proprietor, from 
whose garage the lorry was attached during 
bis absence, and who had a claim for Rs. loo 
against Anup Singh for repairs done to the 
lorry, claimed to be entitled to retain the 
lorry in his custody as security for his repair 
bill. lie lodged an objection to the attach- 
ment of the lorry under o. 21 . R. 53, Civil 
P. C., on 27th November 1989. The objection 
was put down for hoaring on 29th January 
1910, on which dato he withdrew his objec- 
tioQ as tho lorry had been released. This 
Balraj is non-applicant 2 before me. While 
those proceedings were going on two other 
persons, Godurain and Ilmdat AH, brought 
a suit on 27th Novombor 1930 against the 
same Anup Singh in tho Court of the second 
Subordinate Judge, first class, Khandwa. 
This Court was presided over by the same 
Judge, before whom the other suit had been 
filed, but in this suit he was sitting on the 
regular side, while in the other he was 
sitting on tho Small Cause Court side. This 
second suit (by Goduram and Ibadat Ali) 
was Suit No. 170-B of 1939. On 2Stb Novem- 
ber 1939, i.e., on the same day tliat Anup 
Singh paid oil his decretal debt to Hardyal 
Singh and recovered possession of his lorry, 
Goduram and Ibadat AH applied to tbeCourt 
to attach before judgment Anup Singh's 
lorry, and accordingly on tho same day tho 
Court ordered that a prohibitory order res- 
training the defendant from disposing of tho 
lorry should issue, as also a notice to himself 
as tho Small Cause Court Judge and to the 
applicant Seth Hemraj Singh not to band 
over the lorry to Anup Singh without fur- 
ther orders from himself as Judge sitting on 
the regular side. This order did not reach 
Hemraj Singh until after he bad returned 
the lorry to Anup Singh. This was brought 
to tho notice of the Second Subordinate 
Judge first class next day on which he 
passed the following order : 

29-11-39. Mr. Do appears for R.alraj who wants 
to file an objection for tbo attachment of the 
motor lorry. It was under attachment in Suit 
No. 810 of 1938 of Small Cause Court. Rut It has 
been rclo.aBcd. Tbo motor lorry shall bo put in 
possession of Balraj as suprutdar. Balraj shall not 
take tho motor bus outside Kbandwa District and 
tho suprutdar says that ho shall not run tho lorry 
ou biro. A warrant for tho altaobment of tbo 
motor lorry boforo judgment to iasuo. 

On tho same day tbo learned Judge, sit- 
ting on the Small Cause Court side in the 
other case No. 8io of 1938, passed the follow- 
ing order: 

Decreo-holdor makes an application saying that 
the decree has been fully satisfiod. Tho execution 
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case has been dismissed aa luUj satisfied. The 
Buprutdac shall hand over the property to Balraj 
who agrees to bo the suprutdar in another case 
No. nO-B of 1939 of the Court of Second Sub- Judge 
first class. It shall bo treated as released in this 

6d 19th December 1939 the learned Judge 
in civil suit No. 810 of 1938 ordered a notice 

to issue to Hemraj Singh, custodian 
to show cause as to why he handed over the 
attached property to the judgment-debtor without 
the permiBsioD of the Court. Caso lor 29th Janu- 
ary 1940. 

On that date the applicant appeared by 
pleader and explained that be had made 
over the property to Anup Singh before he 
knew that any prohibitory order had been 
issued in respect of the lorry and he dis- 
claimed liability. On the same date Balraj 
withdrew his objection to the attachment 
of the lorry in that case. The matter of the 
applicant’s liability was then argued on 31st 
January 1940. The Court ordered the appli- 
cant to adduce formal proof of the receipt 
which he had filed and which purported to 
have been passed by Anup Singh in respect 
of the lorry and fixed 29th March 1940 as 
the date for proving this document. Balraj 
was also present in Court on that date and 
explained that although he had been ap- 
pointed suprutdar of the lorry in the other 
case filed by Goduiam and Ibadat AH, ho 
had not been placed in possession of it. The 
Court ordered that that was not a matter 
with which he was concerned in Suit No. 810 
of 1938, but it was a matter which arises in 
civil Suit No. 170.B of 1939. Before the next 
date,29bb March 1940, the learned Judge was 
transferred and another Judge, Mr. Elabi 
Bnksh took over charge of both Courts. When 
be came to deal with the case on 29th March 
1940, he reconsidered bis predecessor’s order 
and directed the applicant to return the 
lorry or its value Rs. 500 by I2th April 1940 
since he ought not to have returned it to 
Anup Singh without a release order from 
the Court. It is against this order that the 
present application for revision has been 
filed. In the meanwhile Civil Suit No. 170.B 
of 1989 terminated in an ex parte decree 
against Anup Singh for Rs. 261-7-0 including 
costs. From the above statements of the 
facts it is clear that none of the parties to 
civil Bait No. 810 of 1088 is aggrieved by the 
action of the applicant; the decree-holder 
has received his money, the judgment-deb- 
tor has gob back bis lorry, and the objector 
Balraj has withdrawn bis objection. There- 
fore the Conrb in passing the order of 29tb 
March 1940 was not acting for the benefit 
of any of the parties to this case ; it was 
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acting for the benefit of the plaintiffs 
Goduram and Ibadat AU in civil Suit 
No. 170- B of 1939 and also for the benefit of 
Balraj who had been appointed custodian 
in that case. To the revision application 
the decree-holder Uardyal Singh and the 
judgment-debtor Anup Singh and the objec- 
tor Balraj have been made parties bub not 
the interested docree-holdeis in civil suit 
No. 170.B of 1939, BO that the only party to 
this application who is interested in oppos- 
ing it is Balraj. His contention is that, as 
the applicant bad bound himself to produce 
the lorry or its value ns. 500, when called 
upon by the Court to do so, and to obey 
any further order of tbo Court in respect 
thereof, he bad no authority to hand it over 
to Anup Singh without a release order from 
the Court. He was an agent of the Court 
under 0. 21, R. 43, Civil P. C., and the Court 
had to take action against its own agent 
when it received a prohibitory order from 
tbo regular Court under 0.21, R. 52. The 
case in 51 I C 653* is relied on. That case 
lays down that : 

A eapurddar of attached properly has no warrant 
or justification in making over the property to the 
judgment-debtor upon an attachment of the pro- 
perty coming to an end by virtue of 0. 21, R- 57, 
Civil P. 0. Inasmuch as the property is made over 
to his care by the Court, he is responsible to the 
Court for its production and if ho is unable to 
produce it when called upon to do so, ho is liable 
to pay its value. 

But that does nob touch the point which 
I have to decide, that is whether it is tbo 
Small Cause Court or the regular Court or 
neither which should take action against 
the defaulting custodian. Another case, in 
which the facts were somewhat similar to 
the facts before me and which has been 
relied on by the non-applicant-objector, is 
AIR 1934 ALL 357,® but that case also does 
nob decide that it is the custody Court 
which should take action against tho 
defaulting custodian. There, as here a 
motor vehicle was attached in a Small Cause 
Court suit and was banded over for cus- 
tody to a custodian and on satisfaction of 
the decree in the Small Cause Court suit 
the custodian returned tho vehicle to tho 
judgment-debtor without waiting for an 
order from the Court to do so. The only 
difference between the facts of the two 
cases is that in that case notice of the 
second attachment of the vehicle by the 
regular Court, in which another suit was 

1- ('19) 6 A I B 1919 Lab lOS: 51 I 0 653: 60 P R 
1919; 74 P L B 1919, Darbari Mai v. Kansbi. 

2. (’34) 21 A 1 R 1984 All 857: 149 I 0 960: 1934 
A L J 1200, Jageshar Praaad v. Mt. Jaokl. 
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pending was served on the Amin of the 
Small Cause Court who had handed over 
the vehicle to the custodian for custody, 
whereas in tlie case before me it was the 
Small Cause Court itself which was notihed 
by an order under o. 21 , R. 52. In that case 
tlio Amin did not inform the custodian of the 
second attachment with the result that the 
vehicle was handed back to the judgment- 
debtor. The difference between the two 
cases is of no importance except that as it 
was the Amin and not the Court who was 
notihed no question arose of the Small 
Cause Court proceeding against the default- 
ing custodian. There the regular Court, 
which issued the second order of attach- 
ment, proceeded against the custodian, and 
therefore the case supports the applicant 
rather than the objector. 


The third case relied on by the objector 
is 20 N L R 03.^ In that case the custodian 
was the decree-holder. Tie was ordered to 
return certain crops, which had been placed 
in his custody, to the judgment-debtor 
when the latter deposited the full claim 
into Court. Instead of doing so ho only re- 
turned a portion of the crops to the judg- 
ment. debtor, who consequently applied to 
the Court for an order to the custodian 
decree-holder to pay him the value of the 
crops withheld. The question was whether 
the executing Court could make such an 
order or whether it was necessary for the 
judgment-debtor to bring a separate suit 
against the defaulting custodian: it was held 
that tl ]0 executing Court could recover the 
amount from the custodian. That case is 
easily distinguishable from the case before 
me because there it was a party to the exe- 
cution proceedings, in which the property 
was entrusted to the custodian, that applied 
(or an order against him, whereas in the 
case before me the parties to the execution 
proceedings are satisBed, and the objector, 
having withdrawn his objection, is no longer 
an interested party. The persons interested 
in the order against the applicant are the 
decree- holders in Civil Suit No. 170.B of 1939 
and the objector in bis capacity as custo- 
dian in that case and not in his capacity as 
objector in civil Suit No. 810 of 1938. The 
decision in 20 N L R 93* is founded on cer- 
tain remarks of the Privy Council in ( 1871 ) 
li R 3 P C 465* at p. 476 from which the fol- 


3. (’24) HAIR 1924 Nag 258: 80 I C 49 20 
N L R 93, Ramji v. Ziblajl. 

4. (1871) li R 8 P 0 465: 40 L J P C 1: 24 L T 

fim V .^1? P 0 (N S) 314. Rodgor v. 

Comptoir D Escompto do Paris. 


lowing passages have been quoted at p. 99 . 
The first passage is : 

Ooe of tho first and highest duties of all Oourta 
IS to take care that tho act of the Court does no 
Injury to any of the suitors and when the expres- 
sion tho act of tho Court’ is used, it does not mean 
merely tho act of the primary Court, or of any 
intermediate Court of Appeal, but the act of the 
Court as a whole, from the lowest Court which 
entertains jurisdiction over tho matter up to the 
highest Court which finally disposes of tho case. 

The second passage is : 

It is the duty of tho Court, under S. 144, Civil 
P. C., *to place tho p.irtics in tho position which 
they would have occupied, but for such decree or 
such part thereof as has been varied or reversed'. 
Nor indeed docs this duty or jurisdiction arise 
merely under tho said section, it is inboront in tho 
goner.il jurisdiction of the Court to act rightly and 
lairly according to tho circumstances towards all 
parties involved. 

Those passages from their Lordships’ judg-| 
ment show tliat it is in tho interest of the‘ 
suitors that the Court is to act, that is to 
say the suitors in tho c.ase and not the suit- 
tors, in some other case, as in the present 
instance. They have their remedy in that 
case or by a separate suit, and it is not fori 
mo in this revision application to indicate^ 
which it is. A case which appears to me to 
bo very similar in its facts to tho case be- 
fore mo is A I R 1921 ALL Gl.® There Jwala 
Prasad in a suit against one Sewa Singh 
caused the attachment of certain crops. 
Sheikh Chhuttan brought a suit against 
Jwala Prasad and others for a declaration 
that the crops wore not liable to sale nnder 
Jwala Prasad’s decree but were tho property 
of himself and his tenants. While Sheikh 
Chhuttan's suit was being tried, tho execu- 
tion of Jwala Prasad’s decree was kept 
pending, and in Sheikh Chhuttan’s suit the 
crops wore entrusted to a custodian. When 
Sheikh Chhuttan was successful in tho trial 
Court, the custodian banded over tho crops 
without any release order from the Court 
to Sheikh Chhuttan and his tenants, but 
subsequently Sheikh Chhuttan lost his case 
in the appellate Court. Jwala Prasad there- 
fore applied that tiie crops bo brouglit to 
sale in execution of his decree and a notice 
was issued to the custodian to produce the 
property. Ho objected that bo was not the 
custodian in Jwala Prasad's suit but in 
Sheikh Gbuttan’s suit. It was bold that: 

Hift (custodian's) position being substantially 
that of a receiver under Cbaptor 40 of tho Code 
tho Court might in that suit bavocallcd on him to 
produce the crops or their value. Itcould not do so 
in a suit to whiob bo was an entire stranger . . . • 
Whatever remedy the respondent (Jwala Prasad) 

5. (’24) 11 AIR 1924 All 64:78 10 G02. Chhuttan 
V. Jwala Prasad. 
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faftd ag^iDst tbo ftppdllants (Bbdikh Ohhuttao 6to«) 
w&fi ditbet bj appUofttioQ in Sbaikb Cbbuttao’s 
«ult, to which tbe respondent was a partj or by a 
eeparate suit, 

Ib is clear that the case is slightly diffe- 
rent from the cose before me bat mutatis 
mutandis the reasoning can be applied with 
inW force to the case before me. I agree 
with the observations there expressed and 
therefore this application must be allowed. 
The lower Court's order to the custodian is 
set aside and the paper in Civil suit Ko. 810 
of 1938 will be filed. Coonsers fee Rs. 20. 
k,8./r.k* Application aUoived. 
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Vivian Bose J. 

Mohamad Aminuddin Qayamuddin 
Musalman — Defendant — Appellant 

V. 

Mohammad Abdur Rahman As imuddin 
and another — Plaintiffs — 

Respondents. 

Second Appeal No. 991 of 1938, Decided on Htb 
March 1941, from appellate decree o! Addl. Diet, 
^udge, Chanda, D/* 16tb January 1998. 

(a) Civil P. C. (1908), S. 100 — Adverse pos- 
session — It Is question of fact and cannot be 
interfered with it law Is properly appreciated ~ 
If lower Court has not understood law properly, 
High Court can consider point. 

Whether a right to a property has been lost by 
reason of adverse possession is a question of fact, 
and if the law has been appreciated aright in tbe 
lower Court and if the necessary evidence has been 
there, the point cannot be agitated in second 
appeal. But It tbe Judge of the lower appellate 
^urt has not understood tbe law aright, the High 
Court In second appeal can consider tbe point. 

[P 344 C 1] 

(b) Mahomedan law — Cosharers Brother 
and sisters taking father*8 property are co- 
owners — Brother taking possession of whole 
— To deprive sisters of their rights, brother 
must prove ouster — Strong proof is necessary 
-^Actual exclusion to knowledge of sisters must 
i)e proved. 

Under the Mahomedan law, a brother and hie 
sisters become co-owners in the estate of their 
father when tbe latter dies and if one o! those co- 
owners (e. g., the brother) enters upon possession 
of the whole, tbe law presumes in such circum- 
stances that he has entered upon possession (or 
and on behalf of all. It Is then nooessary (or him 
to prove ouster before he can succeed in depriving 
the others of their intoiesta in the estate. The 
proof of coster In these circumstances has to be 
oxtremely strong and ordinarily can only be sus- 
tained by actual exclosion of rights to the know- 
ledge of the person excluded. Circumstances may 
exist in which an Inlorence of knowledge can bo 
drawn, or in which the laches or negllgenco of tbe 
oo owners is so great that knowledge will bo pro- 
•sumed, but a cose of that typo would have to be 
very exceptional. The law docs not penalise a co- 
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owoec who rolics on tbo honesty o( hie oosbarer 
and therefore ordinarily the more fact that he does 
not take the trouble to assort as many of his rights 
as ho may be entitled to would not jnetify an 
Inference of ouster : (’37) 24 A I B 1937 All 696, 
Dissent.; (’34) 21 A I R 1934 PC 23; (’36) 22 AIR 
1935 P C 36 and (’37) 24 A I R 1937 Lab 890, 
Disling.-. (’30) 17 A I R 1930 Cal 466 ; (’27) 14 
AIR 1927 All 454 ; (’21) 8 A I R 1921 Cal 647 
and (’36) 23 A I R 1936 Nag 282, Ref. 

[P 344 0 1, 2] 

(c) Mahomedan law— Cosharers — Ouster — 
Sisters taking maintenance irom brothers — 
Partition between males without reference to 
sisters does not amount to ouster, 

In the case of Mahomedan families it is unusual 
for Mahomedan ladles to insist on their unques- 
tioned rights. They often prefer being maintaine^l 
by their brothers to taking a separate share for 
themselves ; the mere partition among the males 
without reference to them does not mean much in 
tbo shape of ousting them from their rights : (’17) 
4 A I R 1917 PC 181 and (’33) 20 A I R 1933 Nag 
21,Rel.on. [P 3P> C 2] 

(d) Adverse possession — Co-owners — Ouster 

Demand and refusal or clear knowledge of 

ouster is necessary — Omission to pay profits 
does not amount to ouster. 

There cannot be ouster without a demand and a 
refusal, or without a clear declaration brought 
home to tbe knowledge of the cosharers that lesser 
profits were being paid beoause tbe others were 
being ousted from the remainder of the share. A 
mere omission to pay profits does not in itself con- 
stitute ouster and still loss so when something, 
though not tbo whole, is paid. [P 345 C 2] 

A. Ahmad — for Appellant, 

A. RazaU — tor Respondent 1. 

Judgment. — The genealogical tree of the 
parties is as follows ; 

AZIMUDDIN (died 1901) 
daughter Gulmlrbi 

1 1 I 

Abdul AmiruDi.‘;sa=AmiDuddia Zaibunissa 
Rahman (died on (deft. 1) (deft. 2). 

(plaintiQ) 28-3.34) 

The plaintiff sues for joint possession 
with tbe defendants to the extent of l/Srd 
share in four pies in certain malguzari 
villages. Tbe plaintiff's case is that his 
sister Amirunissa owned these four pies. 
She died on 28tb March 1931 leaving her 
husband, defendant i who is tbe appellant 
here, Md. Aminuddin, and a sister Zaibu- 
nissa who is defendant 2 . The extent of tbe 
plaintiff’s share is admitted by both sides, 
namely l/3rd, and so I need not dilate upon 
that. The dispute centres around tbe pro- 
perty which the deceased left. According to 
tbe defendants, she owned six pies share in 
these villages and not four, and as the re- 
maining two pies share is in possession of 
tbe plaintiff they state that the whole must 
be brought into hotchpotch before the plain- 
tiff can be given his decree. Whether the 
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deceased bad a sis pies share or a four pies 
depends upon whether the plaintiff had 
ousted her from possession of a two pies 
share for a period of 12 years and thus 
acquired that share for himself by adverse 
possession. It will be necessary to give some 
further facts in order to appreciate this 
point. Azimuddin. the father of the plain- 
tiff and defendant 2, died in the year 1901 
leaving shares in three villages. On his 
death these shares were recorded in the 
name of the plaintiff. According to the 
plaintiil a dispute arose in tho yoar lOii or 
1912 between his sisters and himself about 
this mutation and it ^vas settled by tho 
plaintiff giving Amirunissa four pies share. 
Ho states that ho did not give her tho other 
two pies though it is admitted that she 
would have been entitled to the extra two 
pies as a heir of Azimuddin. The plaintiff 
states that this is liow Amirunissa came to 
^ssess only four pics at tho time of her 
death. \\ hetbor tho deceased lost her right 
to this extra two pies by reason of the 
plaintiff’s adverse possession is of course a 
question of f.act and had tho law boon 
appreciated aright in tho lower Court and 
had the necessary evidence been thoro, tho 
point could not have been agitated in this 
Court. But, I am not satisdod that tho 
learned Judge of tho lower appellate Court 
has understood tho law aright. The plaintiff 
land his sisters wore co-ownors in the estate 
,of thotr father Azimuddin when tho latter 

co-owners, the 
plaintiff, entered upon i) 038 e 9 sion of tho 

whole. The law presumes in such circum. 
stances that he has entered upon possession 
or and on behalf of all. It is then necessary 
lor him to prove ouster before he can sue- 

wed in depriving the others of their interests 

m the estate. Tho proof of ouster in these 
circumstances has to be extremely strong 
and ordinarily can only be sustained by ac. 
tual exclusion of rights to the knowledge of 
-the person excluded. The learned Judge of 
he lower appellate Court has cited air 
1930 Cal 4GC which decides that. In addi- 
tiOD. there is 49 all 7G8> at p. 770, also 
20 OWN C5. I have also decided this ques. 
tl^ in I L B (1937) Nag 242.* 


A. I. R. 

It may well be (though I say nothing 
about it) that circumstances may exist in 
which an inference of knowledge can be 
drawn, or m which the laches or negligence 
ot the co.owner is so great that knowledge 
will he presumed, but a case of that type 
would have to be very exceptional. The law 
does not penalise a co-owner who relies on 
the honesty of his cosharer and therefore 
ordinarily the mere fact that ho does not 
take the trouble to assert as many of his 
rights ns he may be entitled to would noti 
justify an inference of ouster. In a l r 1929 ' 
Oudb 337 it was held that the mere entry 
of a name in the mutation register is no 
indication of adverse possession until it is 
shown that it was obtained after a clear de- 
claration to the effect that tho title of the 
other cosharers was denied. This decision 
will bo referred to when we come to con- 
sider Ex. D-.3. The learned Judge of the 
lower appellate Court, after referring to the 
rulings which hold tlmt ouster to the know- 
6dg6 of tho cosharor must bo provod, goos 
on to state that though the rulings cited 
have so decided, there are Privy Council 
decisions which modify that and that, ac- 
cording to those decisions, it is not necessary 
to show that adverse possession was brought 
homo to the knowledge of the true owner. 

It is enough to show that possession was 
overt and without any attempt at conceal- 
ment. The learned Judge relies in particular 
on A I u 1937 all G9C® which lays down 
that proposition. 

So far as the two Privy Council rulings 
cited are concerned, namely Cl Cal 2G2’ and 
14 I’at 327,® neitlior was a case of a co-ownor 
or a cosharer. Tho whole difference in the 
law lies there. If this bad boon an ordinary 
case of adverse possession against a person 
who was nob a co-owner, then the law as 
enunciated by tho learned Judge would 
have been unoxcopbionablo. It is true that 
the Allahabad decision cited lays down that 
proposition in a case of co-ownors, but with 
the utmost respect (it was a single Judge 
decision) I am unable to agree. As regards 
AIR 1 937 La h 890,® that lays down that 


^ ^ ® ^^0 • 128 I 0 103 : 84 

OWN 246, Abdol Wahod v. Hohao Bashi 

hair 1927 All 454 : 102 I 0 G6 • 49 All 

^ o'i j 


5. (’29) 16 A I R 1929 Oudh 337 7116 l"0 44076 
OWN 686, Daablr Abtnad v. Parshottam. 

6. ('87) 24 A I R 1937 All 696 ; 171 I 0 9J0 : 1937 
A L J 866, Kisbon Prasad v. Mt. Sbubratan. 

7. ('84) 21 A I R 1934 P C 28 : 147 I 0 646 : Cl 
Cal 262 : 61 I A 78 (PC), Secretary of State t. 
Dobeadralal Kban. 

8. (’85) 22 AIR 1936 PO SC: 168 I 0 929; 14 Pat 
327 : 62 I A 40 (PC), Sbrisbebandra t. Baljaatb. 

9. (’87) 24 A I R 1937 Lah 890 : 176 1 0 606 : ILR 
(1038) Lah 867 : 89 P L R 696, Amar Siogh v. 
Shiv DattKaur, 
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non-participation in rents and pro8ts for a 
very long time (60 years in that case) may 
amount to ouster. I have no quarrel with 
that proposition. The point is that there 
must be onster, and ouster in circumstances 
like the present can only be shown if the 
exclusion is brought home to the knowledge 
of the person ousted. That position the 
learned Judge of the lower appellate Court 
has not appreciated. It is necessary there- 
fore for me to consider whether the evidence 
on record is sufficient to establish ouster. 
The learned counsel for the plaintiff relies 
strongly on the fact that in the year 1914 
mutation was effected in Amirunissa's favour 
to the extent of four pies only and that this 
was to the knowledge of both sisters. He 
states that this proves ouster, especially 
when coupled with the fact that the sisters 
were never paid anything more than such 
share of the profits as would come to four 
pies. It bos been held in the case to which 

1 have referred that mere mutation in itself 
does not constitute ouster. In the present 
case that is especially so when wo find that 
the plaintiff represented the sisters before 
revenue authorities and that he made an 
express statement which is to be found in 
Ex. D-3, to the following effect ; 

Both those aro my abters. Under the Mahome- 
dan law some share in both the mouzaa goes to 
them. Mutation in respect of both the mouzas be 
eOeotod in the name of my sisters. 

This imports a clear admission that the 
sisters are cosharers with the plaintiff and 
that they are entitled to a share according 
to the Mahomedan law. This share admit- 
tedly was 6 pies and not 4 pies. The mere 
fact that four pies was mutated after this 
admission would not indicate ouster. It does 
not show that the plaintiff stated to his 
sisters that though he represented them 
before the mutation authorities and though 
he impliedly admitted that each was en- 
titled to 6 pies, nevertheless because the 
revenue officer had made a mistake in cal- 
oulation therefore he intended in future to 
oust them from the remaining 2 pies. The 
point which the lower appellate Court has 
miMed IB that there was no denial by the 
plaintiff of their right to the remaining 

2 pies. Another point on which the learned 
counsel relies, and it has also been relied 
on in the lower appellate Court to some 
extent, is that a settlement took place in 
the year 1928-24 and that in that settlement 
the Bisters did not assert their right to 
C pies. Two answers are possible to this, 
ine uTst 10 that this Bnit was filed on 28th 


August 1936 and that it is not shown on 
what date in the year 1923-24 the settlement 
entries were made. Consequently it is not 
shown that the ouster, if indeed this can 
constitute ouster (and I do not think so), 
occurred more than 12 years before suit. 
The other reply is furnished by the obser- 
vatioDS of their Lordships of the Privy 
Council in 45 Cal 450**^ at pp. 4Gl and 465 , 
observations which have been followed in 
this Province in 28 N L R 282 “ and in other 
oases which have nob been reported, to 
the effect that in the case of Mahomed.an 
families it is unusual for Mabouiudan ladies 
to insist on their unquestioned rights, and 
that they often prefer being maintained by 
their brothers to taking a separate share 
for tbemselves and that the more fact of 
partition among the males without refer, 
once to them does nob mean much in the 
shape of ousting them from their x'ights. 

The next matter referred to was an 
imperfect partition in the year 1926-27 in 
which the sisters, or rather Amirunissa, 
were ousted, bub that is well within i:- 
years before suit; so also as regards tbo 
conduct of tbo defendant referred to by 
D. W. 4. Ho relates to an incident which 
occurred some seven or eight years beforo 
1937 when he was deposing. The most im- 
portant person to explain whether tho 
plaintiff had ousted his sisters or nob would 
naturally be the plaintiff himself. Ho entered 
the box as P, w. i and though ho states 
that ho Dover paid any profits in excess of 
the 4 pies share to eitlier of bis sisters, ho 
admits that there was never any demand 
for the profits appertaining to the addi- 
tional 2 pies share and admits that tliere 
was never any refusal on his part. There 
cannot be ouster in these circumstances 
without a demand and a refusal, or without 
a clear declaration brought home to the 
knowledge of the cosharers that lesser profits 
were being paid because the others wore 
being ousted from the remainder of the 
share. He states that the reason he did not 
give his sisters their shares in the fields was 
because they did not demand it. The cases 
to which I have referred show that that 
makes very little difference in the case of 
these Mahomedan families, and that even 
in other cases a mere omission to pay profits 
does not in itself constitute ouster and still 

10. ('17) 4 A I R 1917 P 0 181 : 43 I 0 906~^6 
Oal 460 : 12 8 L R 104 : 46 I A 10 (P 0), Abdul 
Hussoln Khan t. Mt. Bibi Sona Doro. 

11. (’88) 20 A I R 1933 Nag 27 : 140 I 0 88l • 28 
N L B 282, Moraduddin v. Mt. Umraobi, 
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lesg SO -when something, though not the 
whole, IS paid. 

So far as the case of gift in 1911, pleaded 
ny the plaintiff, is concerned, that has not 
been found in his favour, and in any case 
oven if it had been, his subsequent admis. 
sion in the mutation proceedings in 1913 
(Ex. D.3) would nullify the effect of any 
assertion of a hostile title which ho had set 
up a year or two before. On a considora- 
tion of the evidence I am not satisfied that 
ouster has been established. Under the law 
Amirunissa would be entitled to G pies, and 
as the remaining 2 pies are in possession 
of the plaintiff, he must bring them into 
hotchpotch. The result is that the plaintiff 
is entitled to i /. 3 rd of G pies. He is already in 
possession of 2 pies, and as that is l/. 3 rd of 
the G pies to which ho is entitled under the 
law there is nothing more to decree. The 
suit was unnecessary. U is accordingly dis- 
missed with costs in all three Courts. 

Suit dismissed. 


B.K. 
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Stone C. J. and Clarke .1. 

Mithoolal Girdhnrilnl Plainti/f 

Appella7it 

V. 

Bain Jainarayan Bahadurlal and 
others — Respondents. 

First Appeal No. 38 of 1939. Decided on lOtb 
Iiecemlwr 1910, from decroo of Extra Addl. Dist. 
Judge. Julbulporo, D/- Slst January 1939. 

(a) Civil P. C. (1908), S. 1 1 — Might and ought 

— Plea not raised for want of knowledge—Fact 
with due diligence could have been discovered 

— Plea (s barred by res judicata. 

A plea which the plaintiff in the subsequent suit 
ought to have taken in the previous suit is barred 
and the fact that ho bad no knowledge of the fact 

’‘uu pleaded is of no avail If 

with duo diligence he could have discovered the 
fact in the previous suit : 42 C W N 560. Ditling. 

[P 849 0 1, 2) 

lb) Civil P. C. (1908), S. 11 _ Court in pre- 
yious suit not having pecuniary jurisdiction to 

- S. 11. though in terms 
does not apply, general principle of res judicata 
applies* 

In a previous suit (or dissolution of partnorship 
and accounts, the plainlin placed a tentative valu- 
ation of Bs. 6600 upon it, reserving the richt to 
receive more than Bs. 6600 if mote wore found 
duo to him subject only to payment by him of ad. 
ditional court-fee. In a subsequent suit ho valued 
his suit for jurisdiotlon at Bs. 2 lakhs : 

f7eld that B. 11 could bo applied. [P 349 Q 21 


A. I, R, 

Res iudkata- Judgment by consent and 
facts admitted are as effective as judgment on 
contest or facts which were in dispute.^ 

^ ^7 (aefs admitted are 

)U 9 t as effective for the purposes of res judicata as a 

l^udgnaent p.is?ed on contest or facts which wore in 
dispute ; 63 Cal 550, Rel. on. (I> 350 0 2] 

(d) Res judicata-Quesiion decided by neces- 
sary implication is res judicata. 

A question which is decided by necessary impli- 
cation operates as res judicata : Case law referred. 

fP 850 C 2]' 

(e) Res judicata _ Bar of res judicata cannot 
DC avoided by overvaluing subsequent suit. 

_ A plaintiff cannot escape from the bar of res 
judicata by overvaluing the subsequent suit so as 
to put It teyond the pecuniary jurisdiction of the 
Court which tried the previous suit : 10 C P L R 
89 and 10 Cal 697, /ici. o»i. (P 350 0 2; P 351 C 1] 

n. N. Padhye and P. Lolo _ for Appellant, 

iV. /3. Kinhhede and yf.R. Knlharnx.and V.K. 
Sanghi and M. D. Khandcicar — for Bespon- 
OdDts 1,2 and 4, aDil 3, respectively. 

Judgment. — The appellant-plainfcifif 
wag (or some time prior to 1920 a partner of 
respoDcleot. defendant 1 . In that year they 
fell out, but instead of bringing an action 
against defendant i for dissolution of part- 
nership and accounts they agreed to submit 
their dispute to arbitration, and defendants 
2 to 1 wore appointed arbitrators. On 12 th 
August 1923, the plaintiff gave a notice to the 
arbitrators cancelling bis consent to their 
arbitrating in his dispute with defendant 1 , 
the reason according to him being that he 
had discovered that they wore not disinte- 
rested persons but wore partisans of defon- 
dant 1 , and he then brought an action No. 83 
of 1923 against Jainarayan for dissolution 
of partnership and accounts valuing his suit 
at Rs. 6500. One of the defences to the suit 
put forward by the defendant was that the 
arbitrators bad delivered their award on 
12th August 1928, that is to say on the same 
day on which, according to the plaintiff, be 
bad served them with notice of cancellation 
of the agreement to submit to arbitration, 
and that that award was binding on the 
plaintiff. Preliminary issues were framed in 
the suit as to whether the arbitrators' award 
was void or binding and the Court bold that 
the award was binding and the plaintiff's 
suit was consequently dismissed. This deci- 
sion was upheld in first appeal by the Judi- 
cial Oommissionor's Court on iCth April 
1930. In 1933 the plaintiff applied to the 
Judicial Commissioner's Court for a review 
of judgment in that appeal on the ground 
that ho had discovered in May 1938 new and 
important documentary evidence which 
proved that the arbitrators wore biased in 
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favour of the defendanb. The Courb rejecbed 
the review applioabiou on 25bh January 1985. 

Then on 28bb April 1936 bbe plainbifif ap- 
plied for permission to bring bbe present 
suit as a pauper, bnb permission was re- 
fused, and bis application to the High Court 
for revision of the order met with a simi- 
lar fate. Accordingly be paid the necessary 
court-fee and the suit went to trial. In this 
suit be alleges that it came to bis know- 
ledge for the &rst time on 8tb April 1996 
that the arbitrators bad never given an 
award at all and that bis previous suit had 
been founded on an erroneous assumption 
that there bad been an award, that the 
arbitrators fraudulently conspired with de- 
fendant 1 to make the plaintiff believe that 
they had given an award, when actually 
they bad not done so, and therefore he now 
wants a bare declaration that no award was 
given. Such a declaration carries with it 
as a consequence a conclusion that the part- 
nership between defendant l and plaintiil is 
still continuing. The present suit is valued 
for purposes of jurisdiction at two lake of 
rupees, but, as it has been framed as a suit 
for a declaration only, the plaintiff has paid 
a court. fee of no more than Rs. 15. After the 
parties had submitted their pleadings the 
plaintiff applied to amend his plaint by 
adding to the relief which he claimed an 
alternative prayer that if the Court should 
bold that the arbitrators had given an 
award then the defendants should be order- 
ed to deliver it up to the plaintiff. On the 
pleadings the following preliminary issues 
were accordingly framed : 

(I) Whether the deoUloo In Civil Suit No. 83 of 
1938 operated aa res judicata ; 

(II) whether the euit for a mere declaration 
without coDBoqaontial relief was maintainable; and 

(Ul) whether the plalntiS should be allowed to 
amend his plaint as desired. 

On issue l the lower Court has found that 
the suit 18 not barred by res judicata but 
that the plaintiff is estopped from reopen- 
ing the case. On issue 2 it has held that a 
suit for a bare declaration is not maintain- 
able. and on issue 3 that the amendment 
cannot be allowed because it is inconsistent 
with the first relief claimed. By reason of 
these findings the plaintiff’s suit has been 
diBmisaed and he has now coma before ua 
on appeal. One line of attack has been 
against the finding that the plaintiff is 
estopped from reopening the case, and in 

defendant has argued 
that the finding that the snit is not barred 
by the doctrine of res judicata is wrong. 
Accordingly the main point for determina- 


tion in the appeal is whether the suit is 
barred by either of the doctrines of res 
judicata or estoppel. The new fact which, 
according to tho plaintiff, had come to bis 
knowledge on 8th April 1936 is, as stated 
above, that no award was in fact given by 
the arbitrators. The other facts found in the 
previous suit are not disputed. It is obvious 
therefore that if in fact the arbitrators have 
given an award, then it is useless for the 
plaintiff to say that he has since discovered 
that no award was given. As to the exist, 
ence of an award this was admitted by the 
plaintiff in the previous suit. One has only 
to glance at the judgment in that suit whicli 
is Ex.D.i in the case before us to see that. 
The second sentence of that judgment is to 
the effect : 

It has been admitted by both tho p.arties that 
their disputes were referred to arbitratiou on Mth 
August 1926 by a duly executed deed of agreement 
and that the arbitrators have given their award. 

The last paragraph of that judgment also 
contains the finding ; 

The award given by the arbitrators is not void. 
As tho arbitrators have decided all tho disputes 
finally by fixing the date ol dissolution of partner- 
ship aa well as tho amount finally duo by tho de- 
fendant to the plaintifi this suit Is not maintain, 
able. 

It was never suggested in that suit that 
there was any doubt as to the existence of 
the award. The admission of the plaintiff as 
to the existence of that award in that suit 
is contained in Ex. P.64 — tho statement by 
the plaintiff’s pleader admitting the defen- 
dant’s documents. He says ; 

The following documents out of those filed by 
Tulsidas (defendant 3 in the case before ua) are 
admitted. 

Item 12 in the list is a postal acknowledg- 
ment dated ICth August 1928, and he con- 
cluded his statement by saying : "It is 
admitted that arbitrators sent a copy of 
award to plaintiff by post.’’ Tho postal 
acknowledgment dated iGth August 1928, 
Ex. D-12, shows that the plaintiff received a 
registered letter no. 108 from Mr. J. R. 
Paranjpe, pleader, who is one of the arbi- 
trators and defendant 2 in the case before 
ns, and Ex. D-li shows that the same letter 
was posted in Jubbulpore on I3th August 
1928, i.e., the day after the award is said to 
have been given. So it is obvious that the 
plaintiff received a letter from Mr. Paranjpe 
on 16th August 1923, and ho does not even 
now dispute that the paper which ha re- 
ceived then satisfied him at the time that 
it was a copy of the award which tlie arbi- 
trators had given. Unfortunately the paper 
which the plaintiff then received is nob 
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forthcoming, the explanation being that it 
bad remained with the plaintiEf’a pleader 
Air. bheo Prasad and could not be found 
among his effects when he died. Two docu- 
ments were produced in that case by the 
defeuclant as Exs. D -15 and D.14. and it was 
assumed in that case that, whether they 
constituted the original award or not, they 
certainly represented the conclusion to 
which the arbitrators had come, and as the 
existence and nature of the award w.as not 
in dispute, no question arose as to whether 
Exs. D.15 and D.14 were the original award or 
only a copy of it or, as the plaintiff now 
contends, not even a copy of it but a 6cti- 
tious document which did not represent the 
correct hndingsof tlio arbitrators, but was 
sent to the plaintiO' fraudulently to make 
him believe that an award had been given 
in his deposition in that suit, a copy of 
which IS before us as Ex. p.sG, the plaintiff 

tbit I received the aw.ird l,y 
received the awir.l by registered post. 

The only doubt he had ivas whether ho 

Ini^ of tho 

suit, ihe plaint was actually filed on 29th 
August 192? EX. P.52. So after ho was in 
possossiou of the copy of the award ho Died 
tho euit. Consoquently. ho know tho con- 
tents of the award and tho fact that tho 
award had beon given was brought to his 
notice. Moreover ho had ono of the fore- 
moH pleaders in Tubbulporo to help him 
and there could be no doubt about the 
document being a copy of an award, and if 
U was a copy of tho award, there must have 
been an original award for it to bo a copy 
^eroof. Why then has tho plaintiff come 
to the conclusion that Exs. D .15 and D-ii 
did not represent tho real award of tho 
arbit^tors and that in point of fact no 

award ever existed? For this we have to see 

I -3. ihi3 19 an application dated 10th 

‘t’? ‘he arbi. 

trator lulg.das asking him if ho had the 

original award in hla possession, since it bad 
come to the plaintifl’s knowledge on 8th 
Fobrnary 1930 from Tnisidas’s agent that 
no award had been given, when tho plain- 
tiff B notice revoking tho eubmission of tho 
case to arbitration was received by the arbi- 
trators. and that the award produced in 
Court had been fraudulently prepared. From 
this it is clear that the award produced in 
that Court was Exs. D-is and D-h and the 
list of documents 61od in that case does not 
disclose any other document which could 


A, I. R, 

have been this award, nor does it show 
that any document was removed from the 
record after the case terminated. To this 
application, Ex. P.3, Tulsidas wrote a reply 
on the same paper, the reply being dated 
Sth April 1936 and saying : 

=‘PPli'=ati 0 D. it hag been dearly 
stated that no papers concerning the above are 

eardy incorrlng expenses. The original application 

“8**“ along with the 
Btamp. kindly do not take the trouble in luture: 
otherwise no heed will bo paid now, nor will anv 

Beu'knowr^ 

So this is evidently tho information 
which formed the basis of tho statement in 
the present plaint that the plaintiff came 
to know on sth April 193G that no award 
had ID fact ever beon given. On 23th April 
193C as already stated, tho plaintiff applied 
to the lower Court for permission to sue as 
a pauper. That application closed with the 
prayer that tho award dated 12 th August 
1929 and decree dated 15 th August 1929 bo 
set aside. So although in the suit the plain, 
tiff alleges that it came to his knowledge 
on sth April I93(i that there was in fact no 
award, throe weeks later on 2fitb April 1936 
ho was still admitting the existence of the 
award and asking that it bo set aside. Even 
on 29th September 1936, when he made an 
oral statement in the lower Court in sup- 
port of his application to sue as a pauper, 
he was still asking tho Court to set aside 
the award of the arbitrators, the ground 
then put forward being that he had come 
to know of fraud between May and August 
1933 on the part of tho arbitrators who 
were colluding with the defendant, and in 
the closing passage of that statement, which 
IS at p. 85 of the papor-book, ho says : 

By tbo award I was given about 2200 from Jaf- 
narayao and thia amount woa got attached by 
Jainarayan and Tulsidas and 1 got nothing out of 
tho money that was said to bavo boon given to mo. 

So even by 29th September 1936 it had 
not entered tho plaintiff's head to base his 
suit on the noD-oxistenco of any award. 
Hence it is obvious that when his applica- 
tion to sue as a pauper was dismissed and 
he was faced with necessity to pay court* 
fees it occurred to him or bis advisors that 
an improvement might be made in the cose 
by suing for a declaration which would in- 
volve an expenditure of only Bs. 15 and 
basing the revised claim on a plea that no 
award in fact existed. Even in tho plaint, 
which was eventually presented in tho lower 
Court, there is another admission of the 
oxistenco of an award since in para. 11 , on 
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page 6 of the paper-book, the plaintiff has 
said : 

That during the arbitratioo proceedings the 
plaintiff Buspeoted that defendants 2 and 4 were 
not acting straight towards him and he therefore 
gave them notioe not to arbitrate but in epite of 
plaintiff's notices they gave an award. The said 
award being the result of conspiracy batched by 
the defendants against the plaintiff is void in law. 

The reason why according to the lower 
Court the doctrine of res judicata does not 
apply to this case is that the previous suit 
was valued at Rs. 5500 while this suit is 
valued at Rs. 2 lakhs and therefore the 
Court which tried the first suit was by reason 
of its pecuniary jurisdiction incompetent to 
try the present suit, and hence S. ii, Civil 
P. C., is no bar to the present suit. The 
respondents say that this is not coi'rect and 
Expln. 4 to 8.11 applies here because the 
plaintiff ought to have taken this ground 
about the non-existence of the award in the 
previous suit. To this the plaintiff replied 
that it was impossible for him to have taken 
the point when he was unaware that the 
award was not in existence and that Expln. 4 
only applies where a person has the neces- 
sary knowledge to take the pica. In support 
of this contention be has referred to ll 
MIA 60;* 87 I O 119* and 42 O W N 5G0.* In 
11 M 1 A 50* at p. 73 their Lordships say : 

When a plaintiff claims an eatite, and tho de- 
fondant being in poaseeaion, resists that claim, he 
IB bound to resist it upon all the grounds that it is 
possible for him. according to his knowledge, then 
to bring forward. 

(The italics are ours.) 


In 37 1 C 119* the Punjab Chief Court heh 
A right, which a litigant possesses without knoi 
ing or over having known that he posseesee it, a 
hardly be regarded as 'a portion of bis claim' whi« 
can to IntontloDally rolinqulehed' within tl 
meaning of O. 2, R, 2, Civil P. C. 

In that case the learned Judge has fo 
lowed another Privy Council ruling 15 C; 
800 where their Lordships observed that 
a right, which a litigant possesses without knoi 

V*' possesses it. ca 

hardly be regarded as 'a portion of his claim.* 

u ^ ™ tl 

plaintiff being unaware of the deed of gif 

and there being no circumstance wbic 

woiJd put the plaintiff on enquiry as to tt 

deed of gift, or which would lead the plaii 


M I A 60 : 10 W B (PO) 1*21 

Lab 19 : 87 10 119 : 94 ] 
^^^han V. Muhammad Din 

Chandra v. Ekk 

4 . (*88) 16 Oal 800 : 16 I A 106 : 6 Sat 214 (P 
Amanat Blbl v. Imdad Hussain, ' 


tiff to the discovery thereof at the time be 
instituted the first suit, the plaintiff was 
not hit by the rule of constructive res 
judicata. In that case it was argued, as it 
has been argued before us, that the "plain- 
tiff might have come to know of the exis- 
tence of the deed of gift if he had exercised 
due diligence,’' that is to say, that the plain- 
tiff might have obtained knowledge of the 
fact about which ho claimed ignorance in 
the suit if he had shown diligence to ascer- 
tain the truth. It was then pointed out 
that in that case the plaintiff could not with 
due diligence have discovered the fact which 
it was said he ought to have pleaded in the 
first suit. It is this circumstance which 
distinguishes that case from the case before 
us because here there was no reason why 
the plaintiff could not have discovered the 
fact that there was no award in oxistenco 
if that was really the case. lie received 
what bo believed to be a copy of tho award 
and presumably he read it before he allowed 
it to disappear into bis pleader’s archives, 
whence it never appears to have come out 
again to the light of day. Whether it was 
an award or not ought to have been patent 
on its face, and if it was not an award then 
he should have instituted an enquiry to find 
out where was the real award. If it was an 
award, there is an end to the plaintiff’s pre- 
sent contention that there was in point of 
fact no award. He had tho assistance of one 
of tho ablest counsel in Jubbulpore for find- 
ing out whether it was an award or not and 
it is clear from the suit which ho filed that 
both ho and his counsel wore quite satisfied 
that it was an award. 

Therefore, ignorance of tho fact that 
there was no award will not help the plain- 
tiff in tho present case. Accordingly Expla- 
nation 4 to 8. 11 , Civil P. 0., will apply 
unless the lower Court is right in holding 
that the section cannot apply because of 
the difference in the pecuniary jurisdiction 
of the two Courts. As to this we are satis- 
fied that even if 8. ll itself cannot be ap- 
plied, according to its terms, at any rate 
the principle can be applied. But we also 
hold the view that s. ll can be applied in 
a suit such as this, for the original suit, be- 
ing one for dissolution of partnership and 
accounts, the plaintiff placed a tentative 
valuation of Rs. 5500 upon it, reserving the 
right to receive more than Bs. 6600 if more 
were found due to him subject only to pay- 
ment by him of additional court-fee. There, 
fore, in that suit he could have been given 
a decree even for the two lakhs which he 


360 Nagpur M.thoolal G.boh.h.... .. Bahabublai. 

la n/\m ^ ^ - • 


: 8 C P L R 86« and 9 NLR 

if M A ‘i beyond the jurisdiction 

of tlio first Court to give a decree for the 
claim which 19 now made in this suit. It 
might, however, be said that even so the 
nrst Court was not competent to try this 
suit which commenced with a valuation of 
two lakhs and. therefore, s. n is excluded 
lb 19 for this reason that we hold that if 
s. n does not in terms bar this suit, at any 
rate its principle bars it. The Privy Coun- 
cU has held that s. ii ig not exhaustive of 
the circumstances in which an issue is res 
judicata : 4S Cal 499^ in which at p. 50 S 
their Lordships quoted with approval an 
observation by Sir B. Peacock in G ALL 209'’ 
to toe following effect ; 

The t.iDding force of such a judgment in such a 

10'or\977 ^3 of Act 

mS). but upon general pHncipL of L IMt 
were not binding, there would bo no end to litiga- 

Again in a I R 1930 r c 22^ their Lord, 
ships said; 


A. I. B. 


^ regarded .as ex. 

iPiligFsas- 

iSS'S-S? SSi; 

within the limits allowed b/laT“" 

10V ^0 “''do to A I R 

/ M ie^raed Judges 

£S5M.ri;szs-":i';s 

bodiS jurisdiction em- 

theCode of 190fi/» (and B. 11 of 

cfple of res i3au “ P""' 

^aIjSL^^^ ^orT 92a^“SSt3'v. 

nistrator.Oeneral of'seniial ’ 

8* ('83) C All 269 • 11 I a ^7 • a o 
Kam Kirpal Shukul v Rup Kuar 
9* ( 30) 17 A I R 19IJ0 P C 22 • loi t n n/» 

J A 24(PC), KalipadaDe V 

^i'o • ‘■^9 I A 196 'GOWN fl9s ■ 

8 Bar 323 (PC). Gokul Mandar v. PndmanLd 

12. ns) 15 A I R 1928 Lah 929 : 118 I C 90 • in 
L R 214, Muitafa Khan v. Abdul Wahib. 


faotl 7 Tf A by consent andl 

hicts admitted are just as effective for the 

purposes of res judicata as a judgment 

passed on contest or facts which wISTn 

dispute - vtde G3 cal 550'^ where at p. 555 we 

find the following observation : 

miTin every step in the reasoning” we 

mwn the findings on the essential facts on which 

ounr.d'Tro'lH'’' “■% conclusion ™ 

n^c ■ ? finding which it was 

thTiS7mcnY" of sustaining 

Similarly a question which is decided by 
necessary implication operates as res judi- 
cata. In the previous suit before the Court 
could say whether the award was binding 
or not It bad to bo presumed that the award 
existed : sec 2i c w n 223>^ which follows a 

b ruy Council decision in 18 W R is2** in 
obsorviDg that 

dil-irJr’. a question 

wouM implication, the decision 

would operate a« res judjcata. 

Jn 1 Cal 190'' Sir B. Peacock in deliver, 
ing the judgment of their Lordships of the 
t rivy Council observed at p. 199 : 

. . . . «c»no debcl 5is trjari proeadem ca usa. This 
* w has been laid down by a Berios o( cases in this 
country with which tho profession is familiar. It 
probably has never been bettor laid down than In 
P.,° was referred to, In (1786-55) 3 Atk 

0^0, 30 which Lord Hard^icko hold that where 

question was decided in edect, though not in ex- 
press terms, between partios to tho suit, they could 
not raise the same question as betwoon thomsolvos 
in any other suit lo any other form; and that 
decision has boon followed by a long course of 
decisions. .... 

Sec also 15 Bora 89'® and A I R 1938 Bom 
291. It appears to us that in valuing bis 
claim in this suit at two lakhs, whereas in 
the previous suit he valued it at Rs. 5500, 
the plaintiff was over-valuing it in an 

14. ( 3C) C3 Cal 550, Secretary of State v. Atoon- 
dranalb Das. 

15. (’20) 7 A I R 1920 Cal 263 : 54 I 0 952 : 24 
C W N 223, Apurba Krishna Boy v. Sbyama 
Charan Paramanik. 

16. (’72) 18 W R 182: 2 Suthor 6C0: 12 B L R391 
(P C), Pabalsvan Singh v. Maharaja Muhoswat 
Buksh Singh Bahadur. 

17. (’79) 4 Cal IDO; 3 C L R 31 : 6 I A 149: 3 Bar 
827 (P C), Doorga Porsad Blngh v, Doorga Knn- 
warl. 

18. (178C*65) 3 Atk C26, Gregory v. Molesworth. 

Id- ('91) 26 Bom 89, Ramkrisboa Jagannath t. 

Vitbal Ramji. 

20. (*38) 26 A I R 1938 Bom 291: 176 I C 866: 40 
Bom L R 859, Jambu Tayanappa v. Oopalkrisb- 
naebarya, 
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endeavour to escape from the bar of res 
judicata. The bar cannot be eluded by that 
imeana : lO C P L R 89®^ and lO Cal 697.” 

IWe bold therefore that this suit is barred 
by the doctrine of res judicata. This finding 
is sufficient to dispose of the appeal, but, 
as the other two preliminary issues which 
were decided in the lower Court have also 
been challenged in the memorandum of 
appeal, it is necessary to say something 
about them. Of these one relates to the bar 
of 8. 42, Specific Relief Act, and the other to 
the refusal by the lower Court to permit an 
amendment of the plaint. Very little has 
been said on either of these matters before 
us BO that we do not think it necessary to 
go into the questions very deeply, lb is said 
that the finding of the lower Court about 
the application of the proviso to s. 42 , Sped- 
fic Relief Act, is wrong because it is not 
made clear what consequential relief the 
plaintiff could have asked for in addition to 
his prayer for a declaration. The learned 
Judge has disposed of the matter in one 
short paragraph No. 9 in which be says : 

Issue a. iloieovet tb« suit for mere declaration 
without a cousoquentlal relief is not maintainable 
under the proviso to 8. 42, SpeciSc Belief Act. 
Numerous consequential reliefs as asked for in the 
previous suit as well as in the pauper application 
were available to the plalnllfl among others and it 
shall bo against the principle of law to entertain 
such a suit lor a mere declaration without a con- 
aequontlal relief. 

Ono consequential relief for which the 
plaintiff might have prayed was the one 
which he obviously hoped would follow 
from a successful termination of this appeal, 
namely that be can bring a new action for 
dissolution of partnership and accounts. We 
are disposed therefore to agree with the 
finding of the lower Court on this issue, 
^ven less has been said on the question of 
the amendment of the plaint, the plaintiff 
being content with referring us to I L R 

f in which it was held that : 

Arooodmenta should readily be allowed unless 
they prejudice the rights of the opposite partv An 
amendmeut of the pUlnt should^not ordinarily be 

^ amendment is to 

bring on the record a new case which on the date 

of the amendment is time-barred. 

The amendment which the plaintiff seeks 
to make plaint is to add a prayer that 
If It belejd bhat therew^a Award the 

^ThakuVsUm Singh.^^' Chand v. 

Bhug- 

Mabendralal Ohoudhari. ' 


176 I C 728 : 


defendants should be called upon to pro- 
ducB it. We do not think that there is any 
point in such an amendment because Mr. 
Padhye has conceded before ua that if in 
point of fact there was an award then he is 
precluded by the judgment in the previous 
suit from challenging its contents. Accor- 
dingly the appeal fails and is dismissed with 
costs. 

D.S./b.K. Appeal dismissed. 

(28) A. I. R. 1941 Nagpur 391 
Vivian Bose J. 

Kesheorao Bapuji Ycnde — Plaintiff 

— Applicant 

V. 

Ganeshrao Shamrao Kiinbi and another 
— Defendants — K on. applicants. 

Civil Rovn. No. 032 of 1930, Decided on Otb 
April 1941, for revision of order of Dist. Judee 
Wardha, D/- 5th August 1939. ^ ’ 

(a) C. P. Tenancy Act (I of 1920), S. 106 _ 
Sun purporting to be for arrears of rent _ 
Defendant found not to be tenant — Suit must 
be dismissed. 

\ybere the plaint purports to be by a laudlord 
against an occupancy tenant foe arrears of rent 
and the Court finds that the defendant is not a 
tenant and that therefore the plaintiff can make 
no claim for arrears of rent against him. the order 
of the Court returning the plaint should either be 
treated as a dismissal of the claim or the first 
Court should be asked to pass such an order and 
draw up the usual decree. [p 352 c 1, 2] 

Revenue Act (2 of 1917), S. 2 
(n) — Ex-proprietor subsequently purchasing 
share in village though not to same extent as 
before — He regains proprietafy rights in sir 
ana ceases lo be occupancy tenant. 

When there ate a number of cosharers in an 
undivided village, the proprietary rights are not 
vested in any one of them but reside in the entire 
^dy regarded as a corporate whole. Each cosbarer 
has an undivided though defined Interest in the 
whole. Therefore each is possessed of "the nro 
prietary right” In that sense to the extent of his 
share. It is not at the time a divided interest 
though it is a divisible entity. Hence it dSrS 
matter how small a portion of the whole an ex 
proprietary tenant acquires. The moment bo be- 
comes a cosharer again, whether to the same 
extent or not ho regains bis proprietary rights in 
the «r and land thereupon ceases to be ocon- 
^ncy land : (’41) 28 A I R 1941 Nag 21 (F B). 

* [P 353 C i} 

(ll; - “ 

Section 49. Tenancy Act, and S. 2 (17), Land 
RoTenue Act, are intended for the benefit of the 
proprietor of sir land and therefore any am biff ul tv 
ebould bo resolved in his favour. (P 353 c 1] 

De Te iliXHgfiljnurti for Applicant. 

V. V, Eelkar — for Kon^applicaots. 

Order. — The only question with which 
I am concerned in this revision is whether 
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the first Court bad jurisdiction to try the 
suit. The suit is by a landlord against his 
tenant for arrears of rent. Under the provi. 
^ons of s. 106, 0. P. Tenancy Act, no civil 
Court of original jurisdiction can entertain 
a suit for arrears of rent unless the presi- 
ding Judge of the Court is also a Kevenue 
Officer. The suit was accordingly filed in 
the Court of a Judge who filled botli posi. 
tions. Both the lower Courts hold that the 
suit is not in reality one for rent and that 
therefore the first Court had no jurisdiction 
to try the claim. The first Court on roach, 
ing this conclusion returned the plaint for 
presentation to the proper Court and this 
order was upheld in appeal. The revision is 
against these two orders. I may remark at 
the outset that the order directing a return 
of the plaint is wrong in any event. The 
jurisdiction of the Court is determined by 
the nature of the claim, and the claim here 
19 for arrears of rent and for nothing else 
If the defendant is not a tenant, then no 
question of returning tho plaint for preson. 
tation to another Court can arise because 
DO other Court can try tho claim sot out in 
this plaint. Tho nature of tho claim cannot 
change by a return of tho plaint. If this 
suit wore to bo instituted olsowhoro. it 
would either have to bo on a ditlerent cause 
of action on a ditTorent plaint or tho Court 
to which It 19 presontod would have to ro- 
turn It because tho plaint purports to bo by 
a landlord against an occupancy tenant for 
arrears of rent. 

If therefoid tho lower Courts aro right 
in their conclusion on the merits of the 
matter, then the suit should have been dis. 
missed on tho ground that the defendant is 
not a tenant and that therefore the plain, 
tm can make no claim for arrears of rent 
■igainst him. The plaintiff would then have 
been at liberty to pursue such other rome. 
dies as he might have on other causes of 
action in the appropriate Court. But of 
course if he lower Courts are wrong in 
heir conclusion on the facts, then as the 
first Court had jurisdiction to try a suit for 
arrears of rent and as this is such a suit. 

It should have tried it. All I am concerned 
to see therefore is whether this is or is not 
a suit for arrears of rent. In my opinion it 
IS. One has only to look to tho plaint to see 
that. It 18 impossible on this plaint to con- 
tend that the claim is for anything else. 
|Logically therefore the order of tho first 
Court returning the plaint should either be 
treated as a dismissal of the claim or the 
first Court should be asked to pass such an 


A, I. B. 

order and draw up the usual decree. Then 
an appeal would lie to the lower appellate 
Court and from there a second appeal to 
this Court. I do not however intend to fol. 
low this tortuous course because the matter 
has been treated as one of jurisdiction 
and the Division Bench to which I referred 
the case* has decided that this Court should 
exercise its revisional powers. I will there, 
fore deal with tho matter along those lines. 

The facts are not in dispute, or at any 
rate nob the facts which I need consider. 
The defendants' predecessor was a 5 as. 4 p. 
cosharer in the village in suit and owned in 
addition 200 acres of sir land, though whe- 
ther in exclusive ownership or in severalty 
19 a matter of dispute. That however need 
nob concern us here. It is enough that bo 
also owned the sir. In the year 1928 he 
sold his entire proprietary share (5 as. 4 p.) 
to the plaintiff and then became an ex-pro* 
priotary occupancy tenant of the sir under 
s. 49, C. P. Tenancy Act. Some time later 
the defendants, who claimed title through 
this predecessor, purchased a 3.20 pies share 
m the village and thus became cosharers. 
The question on those facts is, does the re- 
purcliaso attract the provisions of S. 2 (17), 

C. P. Land Rovenuo Act, so as to ro-convert 
the land to .^i>. Tho wording of the section 
unfortunately leaves room for doubt. After 
defining "sir” it continues: 

Provided that tho laod wbiob is sir land under 
this deCnitiou shall . . . cease to bo sir land when 
R becomes tho subject of a tenancy under [S. 49, 

C. P. Tenancy Act, 1920], but if, during the con- 
tinuanco of such tenancy, the person iu whose 
favour it baa accrued, or his heir upon whom it 
has devolved, rogain tho proprietary right in such 
land . . . such land shall again become sir land. 

It is not denied that the defendant is a 
person to whom tho benefits of this proviso 
will apply provided he can be said to have 
regained "tho proprietary right in such 
land." The whole question turns upon, what 
those words moan ? To what proprietary 
rights does the word "the” refer? There is 
nothing either in tho section or in the pre- 
ceding portion of the Act which affords a 
clue to tho meaning. Therefore, I do not 
think it would be legitimate to infer that 
the words necessarily refer to that portion 
of the proprietary rights which had vested 
in the ex. proprietor immediately before bo 
lost them by transfer. This is tho interpro. 
tation which the learned counsel for the 
applicant desired me to place upon the words. 
There is no reference to any such portion of 

1. ReporUd in (‘41) 28 A I B 1941 Nag 278 : ILB 
(1941) Nag 648, Keaheorao Bapuji v. Oanoshrao. 
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the proprietary rights anywhere in the sec- 
tion. What then does one mean when one 
speaks generally of “the proprietary rights" 
in a portion of land ? 

In the ordinary way. when there are a 
number of cosharers in an undivided village, 
the proprietary rights are not vested in any 
one of them but reside in the entire body 
regarded as a corporate whole. It is true the 
Act introduces a fiction in the case of the 
lambardar for certain limited purposes but 
that fiction does not apply here, and this is 
even clearer after the decision of the Full 
Bench in i l R (1941) Nag 54.* Tlie expression 
means that each cosharer has an undivided 
though defined interest in the whole. There. 

possessed of "the proprietary 
right" in that sense, to the extent of his 
share. It is not at the time a divided inte- 
rest though it is a divisible entity. If that 
IS the meaning, and that is how I read the 
Act. then it does not matter how small a 
portion of the whole an ex.proprietary 
tenant acquires. The moment ho becomes 
a oosharer again, whether to the same extent 
or not, be regains his proprietary rights in 
the sxr and the lond thereupon ceases to be 
occupancy land. 

It will be noticed that s. 49 , C. P. Ten- 
ancy Act. to which s. 2 (17), Land Revenue 
Act, refers, says nothing aboutaloss of pro- 
pnetary rights but speaks of the loss of a 
right to occupy any portion of his sir land 
as a proprietor." Therefore there is nothing 
in the wording of the section to assist us in 
the construction of S. 2 (17). In my opinion, 
these sections are intended for the benefit 
of the proprietor of sir land and therefore 
any ambiguity should be resolved in his 
®®®8tfacbion which I place upon 
the Act does that, and in my opinion, it is 
the construction which should be adopted 

lower r® The decisions of the 

® accordingly upheld but in 
place of the order returning the plaint for 

which, as I have said, is meaningless be 
cause no other Court can entertain 
plaint except the one to which it was ori. 

now I difecfc that a decree be 

nn dismissing the pUintifif’s claim 

A defendant is not a 

on which the c “"'“t of “oHon 

u based has not been 

established. Costs in all three Courts will 
be paid by the plaintiff. 

? FiiVili 1 11 , . dismissed. 

1941 N745 A 46 
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Grille J. 

Sheolal Pandu Pardeshi 


V. 


Yedu Vyankatsing Rajput. 

T ^'^cided on 18th 

July 1^1 from appellato decree of AddI Dist 
Judge, Buldaua, D/. 8tli July 1938, * 

Berar Land Revenue Code (1928), S. 183 
Pre-emption — Price fixed apparently much 
below market price— Court has to fix bona fide 
J'wL'i* “ Vendor is entitled to get difference be- 

A value from pre- 

emplor and is entitled to appeal. 

® Pf'co actually 

paid if that price is below the market value. The 

fjfr fi when the reasoDa 

dutS r.f fb ‘ ••‘Pparont It Is the 

duty of the Court to examine the transaction and 

to bo pre. 

empted. If the vendor by roason.ofhaviugoxecutod 
a sale deed is to lose the whole of his iiiterestin the 
property, he Is entitled to the fair value of it and 
there Is no raason why he should be put to the in- 
Mnvonienoo for haying to recover the diflerenco 
^tween the price paid and the fair price from the 
vendee. In such a case the vendor is entitled to 
prefer an appeal and to receive the diOerence from 
the pre.omptor : (-29) 16 A I R 1929 All 780 

tP 864 0 2; P 855 C 1] 

A, h, Ualwc — (or Appollaots 

r* J. Ecdar — for Respondeat 1 . 

Judgment. — This appeal arises out of a 

4 . • ^ ar# It raises an 

unusual pomt m that the allegation is that 

the ostensible price and the price admittedly 
jmid for the field is considerably less than 
the fair price instead of in excess as is gene- 
rally the case in suits of this nature The 
matter arose in the following way The 
vendor was m need of money for a marriage 
and approached the vendee to raise it bv 
way of a mortgage. The vendee was not in- 
dined to take a mortgage in view of the 
existence of a Debt Conciliation Board 
within the jurisdiction and his fear that bis 
debtors might approach the Board to avoid 
payments. Consequently, it was arranged 
between the parties that a sale of the field 
should be taken but that the parties tbem- 

thl “ “ortgage and that 

the fieW should be re. purchased in three 
years. Consequently, a sale deed was exe- 
cuted and an area of 13 acres and 23 gunthas 
assMSod at Rs. 14-8.0 was sold for Rs. 200. 

16 IS not disputed that the price was paid 
and the pre-emptor brought a suit under 
the provisions of 8. 188 , Berar Land Revenue 
Crode, to pre-empt at the price of Rs. ‘’OO 
In the trial Court and in the lower an. 
pellate Court, where the plaintiff's claim was 
decreed, it was urged that the transaction was 
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not ID effect a sale but a mortgage and that 
the plaintiff could not pre-empt. As the sale 
deed was in very clear terms, a deed of sale 
and nothing else, and as no clause providing 
for a re purchase had been inserted, the 
Courts hold that they were bound in view of 
the proviso to s. 5S (c), T. P. Act. to hold that 
the transaction must be deemed to be a sale 
and not a mortgage. The position that the 
parties intended that the land should be re- 
purchased by re-payment of the sum bor. 
rowed is conceded and indeed the very low 
purchase money itself would confirm this. 
It cannot be supposed that in the year 1937 
the value of the land in Berar assessed at 
Re. 1 an acre could have fallen so low as 
Rs. 15 or Rs. 1C to an acre. The finding of the 
trial Court was that the value of the land was 
Rs. POO and this boding was not disturbed 

in the lower appellate Court. On the issue 
Is plaiotif! llablo to pay market value as pro- 
emption price in case it cxccc(].s the consideration 
o( the sale ? 

the trial Court said 

But I do not think that pl.iintifl is liable to pay 
this much amount (Rs. POO) to defendant 1. Ho is 
substituted in his place and is not bound to pay 
more. Ho is bound under the law to pay the con- 
sidoration o( the sale deed. 

The finding that the plaintiff could pre. 
empt on payment of Rs. 200 was upheld in 
the lower appellate Court on a considora- 
tion that there was no ground for holding 
that the price was not bxod in good faith 
and that consequently no question of the 
real value of the field arose as that has only 
to be ascertained if there was an allegation 
that the price stated in the sale was not 
fixed in good faith. In this second appeal 
by the vendor two points were raised. 
First, that the transaction was a mortgage 
and secondly that the pro emptor could 
only purchase at a fair price to bo fixed by 
the Court. The argument that the transac- 
tion is a mortgage is not pressed and indeed 
cannot be pressed but it is claimed that it 
is the duty of the Court to fix a fair price 
even if the ostensible price is below the 
market value. This contention was not 
really challenged as such by the defendant- 
respondent who put the matter in another 
way by claiming that the vendor who alone 
brought the appeal was not entitled to 
bring it and that the appeal lay only by the 
vendee who was impleaded as a respondent 
and is unrepresented. It was argued that as 
the vendee was satisfied with the decision 
that he sbonld receive Rs. 200 from the pre 
emptor the matter was concluded and the 
vendor bad no further concern. 


Sub.section ( 4 ) of s. 182 , Berar Land 
Revenue Code, only provides for the raising 
of a presumption, when the ostensible price 
exceeds the market price, that the price 
was not fixed in good faith. That is to say, 
it shifts the burden of proof which prima- 
rily lay on the pre-emptor to the opposite 
party. Sub section ( 2 ) of s. 183, the section 
under which the suit is brought, provides 
that “in ail such cases the Court shall have 
power to examine the transaction and fix a 
fair consideration for the interest to be pre- 
ompted. The Court is thus in no way 
bound by the price actually paid if that 
price is below the market value, as the trial 
Court held. To fix a price in good faith 
when the parties are entering into a con. 
tract of sale implies the existence of a belief 
that the price stated in the sale deed does 
represent the value of the land. If the price 
is decidedly above the value, then of course; 
it is not fixed in good faith. But the samel 
is equally true if the price is much below 
the value of the land and when the reasons 
ns in this case for fixing it at a lower value 
aro apparent. The jirice fixed was not in- 
tended by either party to the sale deed to 
represent the true value of the land and 
therefore was not fixed in good faith. It 
was then the duty of the Court to examine 
the transaction and fix a fair consideration 
for the interest, in this case the total 
interest, to bo pre.empted. The contention 
raised by the respondent that the vendee 
alone could appeal has no force. The vendoo 
is a money. lender and not an agriculturist 
and he is only concerned with the recovery 
of his principal, and in a transaction ho- 
tween a vendor and a vendee, if it is esta- 
blished that only part of the price was 
actually paid, the pre-omptor would be 
directed to pay to the vendee only so much 
of the price which was paid by him and to 
pay the balance to the vendor. It would 
bo unroasonable to direct that the whole 
amount should ho paid to the vendee and 
that the vendor should have to recover from 
him. This very equitable principle has been 
followed in A I R 1929 all 780.* The same 
principle would apply bore. If the vendorj 
by reason of having executed a sale deed is 
to lose the whole of his interest in the pro- 
perty, he is entitled to tho fair value of it 
and there is no reason why ho should be 
put to the inconvenience of having to re- 
cover the difference between the price paid 
and the fair price from tho ve ndee. I n the 

17T2») 16 AIR 1929 A"ir7?o':'riri 0 229, Abdu9 
Samad v. Abdur Rauf. 
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icircumstances the vendor ia entitled to pre- 
|fer an appeal and to receive the difference. 

It ia then contended on behalf of the 
respondent that if the pre-emptor ia asked 
to pay the fair consideration, the case should 
go back as the matter of market value has 
not been properly considered in the Courts 
below. The parties preferred such evidence 
as to the value of the land as they consi- 
dered necessary, and on that evidence, a 
decision has been reached and I can sea no 
reason to interfere with this decision. The 
result is that the appeal succeeds on the 
only point which is pressed. The decree of 
the Courts below is varied to the extent 
that the price to be paid by the vendor will 
bo Bs. 800 , Bs. 200 of which is to bo paid to 
the vendee, defendant l, and Rs. 600 to the 
appellant, defendant 2. These suma must 
be paid on or before I5th September 1911 
and in default the plaintiff's suit will be 
dismissed. In the circumstances of the case 
1 make no order as to costs in this Court. 

R.K. Appeal partly allowed. 
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Stone C. J. and Vivian Bose J. 


Keiheorao Gopalrao Buty and others 

— Plaintiffs — Applicants 


V. 

Narayan Ganpat Teli and others — 

Defendants — Non-applicants. 

Civil Rovn. Appln. No. 53G of 1940, Decided on 
18th August 1941, for revision of order of Dist. 
Judge, Amraoli, D/- 23rd July 1940. 

* Provincial Insolvency Act (1920), 8. 38 — 

Proposal not duly accepted under S. 38 (2) 

Still under exceptional circumstances, Court 
can approve proposal under S. 38 (7). 


When a proposal for a composition has nob bee 
duly accepted by the creditors under 8. 38 (2), It 
ojwnto thoCourttoapprove the proposal under S.f 
(7). But an InEolvency Court could only rcasoi 
ably approve a proposal that had been by the cr 
dltors refused in very extraordinary oircumstana 
involving very unusual behaviour on the part > 
the crMitora refusing, or circumstances such » 
where the proposal was refused by numbers whi 
the proposal was accepted by a minority represen 
“iore la yuIuo that the creditors who refu 
w. some sort of exceptional circumstance wou] 
be necessary before a Court could properly approi 
a proposal that the creditors had rofueed. 

M . B. I ndurkar — for Applicants. ^ ' 

P I Lobo etui N. C^tidur^r — 


^ J , ^or Non applloant No. 1 . 

Urddri This matter comes before the 
Court on a reference by the learned Judge 
flitting in insolvency appellate jurisdiction 
and 18 as follows ; 

When a proposal (or a compoBltlon has not been 
duly accepted by tbo creditors under B. 88 (2), 
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Provincial Insolvency Act, is it open to the Court 
to approve the proposal under 8. 33 (7)? 

Ag the learned Judge remarks, the case 
law on the subject is scanty, the two cages 
directly in point being 58 ALL 655* where 
a Bench of the Allahabad High Court held 
that 8. 33 (7) is not attracted unless there 
hag been an acceptance of tho proposal, and 
30 I C 694^ where there is a bald statement 
that if the creditors do not agree that is tho 
end of the matter — a conclugion arrived at 
apparently from a consideration of the 
English law. The learned Judges in tho first 
ease appear to have arrived at that conclu- 
sion because they read “tho proiwaul’’ in 
S. 38 {?) as moaning the proposed composi. 
tion/’ and they came to the conclusion that 
by “projxjsed composition” meant "agreed 
comiwsition; ” and accordingly if there is no 
agreement then there is no agreed composi. 
tion for the Court to consider. The learned 
referring Judge found difficulty in accepting 
that view which appeared to him to give to 
the word "proposal” one meaning at tho 
beginning of the section and in the middle 
of the section and another meaning at tho 
end of the section. The matter has been 
glanced at we are told, in a number of other 
oases, that is to say 54 Mad 823,^ 25 o W n 
137: Cl 1 0 904* and 24 ALJ 441.® If those cases 
are referred to, however they will bo seen 
to be raising different points except that in 
24 A L J 441® there are some observations as 
to tbo power of a Judgo to act under Sec- 
tion 38 (7) which lend colour to the posi- 
tion taken up by tho non-applicants. There 
are inter alia, the following observations, at 
page 451, of Boys J.: 

......... I am uoablo to find in tho terms of 

S. 38 any limitation whatsoever of the nature of 
the proposal which tho Judgo may entertain sub- 
ject only to this that bo shall considcrit reasonable 
and to the general benefit of tho creditors Tho 
reason for this is not far to seek. Tho circumstan- 
ces attending each insolvency may bo Infinitely 
varying in their details and an infinite variety of 
schemes of arrangement may bo called for accord- 
ing to tho nature of those particular circum- 
stances. Further, If a Judge does not consider a 
proposa l fit to bo approved ho need not approve It, 

(’36) 23 A I R 1936 All 102 ; ICO I 0 994 : 68 
All 655 : 193G A D J 44, Shankar Lai v. All 
Ahmad. 

2. (’16) 2 A I R 1915 Oudh 173 : 30 I C 694 : 18 
00 125, 8hafiq*Ui^zaiDaD v* Deputy Commissioner, 

Barabanki. 

3. (’81) 18 A I R 1981 Mad 344 : 132 I C 134 : 64 
Mad 828 i 61 M L J 178, Sovugan Cbottiac v 
Murugappa Obettlar. 

4. (’21) 8 A I B 1921 Cal 376 : 61 I C 904 : 25 
OWN 187, Bcbary Lai v. Hareukh Das. 

5. (’26) 18 A I R 1926 All 361 : 97 1 C 566 : 24 
ALJ 441, Ganga Sahai v. Mukarram All Khan. 
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W hether in that case tbe proposal had 
over been before the creditors is not clear 
but apparently it was not. 54 ilad 823^ is oh ' 
viously notin point because in that case the 
majority in number and three, fourths in 
value of the creditors had accepted the pro. 
posal. 

Section 33 . Provincial Insolvency Act, is 
similar in its general outline to s. IC. English 
Bankruptcy Act. It is, however, shorter and 
leaves out the following words which ap. 
pear in S. IG ( 5 ), English Bankruptcy Act 
— The debtor of the OfTicial Receiver may 
after the proposal is accepted by thecredi. 
tors, apply to the Court to approve it ” 
In other words, the English Bankruptcy 
Act provides the following machinery • (i) 
proposal by the debtor. (2) examination of 
the proposal by the creditors. (3) accep. 
tance or rejection by the creditors, and (4) if 
and only if, acceptance by the creditors, ap. 
plication to tlie Court. As Lord Esher M R 
observed in (I88G) IT g b d 214" at pp. 250’ 

251 speaking of the earlier English Bank, 
ruptcy Act ; 

In my opinion this Act w.rs pa.^ced because it 
had been proved to the PatUfaction of the Lesi^ 
laturo that a majority of creditors, bowover larcc 

was not careful, .and was not to be trusted : that 

on the contrary, the creditors were j’onorallr lit- 
Ur y carcle.‘:9, that they wrote ofl their debts as 
bad and aRreed to terms which might give some 
possibilily— an evanescent ch.incc— of tboir cet- 
t Dg sometblng out of the wreck. It was becauce 
of the known and proved tohaviour of creditors 
with regard to their iiisolvout debtors that this 
Act was passed, taking away from the majority of 
creditors that power which they had so recklisJv 
and carelessly user], and putting a controlling 
power into the hands of the Court for the purpose 
of protecting the creditors against their own reck- 
iMsness; for the purpose of preventing a maioritv 
of creditors from dealing thus recklessly, not only 
with tbeif own property, but with that of the 
minority, and of enforcing, so far as the Legisla. 
ore could a more careful and moral conduct on 
the part of tho debtors. 

Accordingly, even granted an accoptanco 
by the creditors of the proposal, the Court 
19 given a power to disapprove. On the con. 
trary m such a case it may approve tho 
composition, and when it approves then 
certain consoqueocos follow. In India tho 
chain of events is as follows : (1) proposal 
by the debtor, (2) consideration of the pro- 
posal by tbe creditors, ( 8 ) acceptance or re 
jection by tho creditors and (4) application 
to the Court. The Court thus comes into 
the story, so far as one can see. even thoueb 
the creditors liave refused the proposal. It 
la, ID oy opinion, impossible to read tbe 
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words in S. 33 ( 7 ) "may either approve or 
refuse to approve tbe proposal” as follows • 
tnay either approve or refuse to approve 
tbe accepted propegal." The language used 
ID that section of the Provincial Insolvency 
Act copies ID a number of its provisions so 
c osely tbe English Act that it is impossible 
that the draftsman of this Act had not in 
front of him the English Act. Ho has deli, 
berately left out — and we must assume that 
the Legislature with equal deliberation 
omitted— the words which cause the Court 
to exercise its powers relative to a proposal 
for composition or scheme of arrangement 
oply after it has been accepted by the ere. 
ditors. It is not a little matter ; it is funda- 
mental, can only imagine that they 
have been left out because in India it wag 
thought desirable to give the Court wider 
powers than in England. 

At the same time there can, in our opi- 
nion. be no doubt at all that s. 33 is pri. 
marily dealing with proposals made by a 
debtor intended by him to load to a settle- 
ment witli bis creditors as a matter of agree- 
inont. That is tbe general underlying 
notion, and in order to guard againab the 
ovils mentioned by Lord Esher the Court 
IS given a power to stop agreement result, 
mg in a settlement if it is desirable in the 
opinion of tlie Court in the interests of tbe 
general body of creditors or of public mora- 
lity so to do. But tho Indian .^ct seems to 
us also to envisage a possibility that public 
morality and the interests of the general 
body of creditors may both require that the 
jiroposal bo accepted and may at tbe same 
time envisage that some malicious creditor 
or creditors out of sheer spite or some other 
oblique motive might prevent a settlement 
desirable in tbe interests of tho general body 
of creditors. Accordingly the Legislature bag 
armed the Court with power to accept tbe 
proposal even though the creditors have not 
accepted it. 

^Vo put a case : A very lieavily indebted 
debtor with five creditors. To one be owes 
throe lakhs : to one he owes Bs. 20,000 ; and 
to the other throe ho owes Rs. 5000 . The 
three put their heads together and decide 
to prevent this comiwsition for reasons that 
are entirely unconnected with the fair set- 
tlement of tbe insolvency, and consequently 
prevent tho two whose debts enormously 
oxcoed theirs in amount from agreeing to a 
composition. It might bo that in some ra- 
ther exceptional case like that it would be 
the duty of the Court to approve the pro- 
posal even though the creditors had refused 
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to accept it because it will be noted that 
S. 88 (2) requires that the acceptance should 
be not only by three-fourths in value but 
also by a majority in number of the oredi- 
tors. In the case we put the majority, three, 
represent only a tiny part of the value but 
are able, for oblique motives, to defeat a 
proposal desired by those who have by far 
a larger liability at stake. 

fTbat of course is only a possible reason 
for the Indian Legislature leaving out these 
words "may, after the proposal is accepted 
by the creditors, apply to the Court." As a 
matter of simple construction we follow the 
golden rule that a statute is given its gram- 
matical meaning bearing in mind the gene- 
ral purpose of the part and the whole of the 
statute. In this case the section starts with 
a proposal which clearly means the proposal 
made by the debtor. It ends with a propo- 
sal which, in onr opinion, means the pro- 
posal made by the debtor. The fact that 
this return to the term "proposal" is deli- 
berate is strengthened by the fact that in 
sub.s. (6) the Act speaks of comirasition or 
scheme. Had the Legislature in sub-s. ( 7 ) 
by proposal" meant "either composition or 
scheme accepted or proposal accepted," 
seeing that it had spoken of the proposal 
being accepted in sub-s. (2), nothing would 
have been easier than to say "the Court 
may approve or refuse to approve the ac- 
cepted proposal. 

At the same time we make the observa- 
'tion that, in our opinion, an insolvency 
|CoQrt could only reasonably approve a pro- 
posal that bad been by the creditors re- 
fused in very extraordinary circumstances 
involving very unusual behaviour on the 
|part of the creditors refusing, or circum- 
'stances such as we have indicated above, 
,that is to say, where the proposal was re- 
jfused by numbers while the proposal was 
|accepted by a minority representing far 
more in value than the creditors who re- 
fused. Some sort of exceptional circum- 
stance would, in our opinion, be necessary 
.before a Court could properly approve a 
proposal that the creditors had refused. In 
the light of the above, we answer the ques- 
tion as follows : Yes. 

The matter will now go back to the re- 
ferring Judge for disposal. 

i?e/cre«ce amwered. 


(28) A. I. R. 1941 Nagpur 367 
Stone C. J. and Vivian Bose J. 
Seth Narainbhai Ichharain Kurmi and 
another — Defendants 2 and 4 — 

Appellants 

V. 

Narbada Prasal Sheosahai Pande, 
Plaintiff and others — Pespondents, 

Secoud Appeal No. J61 of 1937, Decided on 17th 
February 1941. from appellate decree of Addl.Dist. 
Judge, Jubbulpore, D/- 12th April 1937. 

(a) Specific Relief Act (1877), S. 42— Suit by 

plaintiff for declaration that he was owner 

Fact of his being in possession fs not enough — 
He must show subsisting title. 

In a suit for a declaration that the plainti^ was 
the owner of certain properties, the fact that the 
plaintiQ is in possession is not in itself enough. 
He must also show a subsisting title. [P 359 C 1] 

(b) Adverse possession — Legal nature of 
possession explained — Possession and occupa^ 
tion are distinct. 

The coDcept of possession as undorstood in legal 
terminology, 1$ a complex one Nvbich need not in- 
elude actual occupation. It comprises rather the 
right to possess, and the right and ability to ex* 
elude others from possession and control coupled 
\?ltb a mental clement, namely the possU 

dandi, that is to say, knowledge of these rights and 
the desire and intention of exorcising them if need 
be. The adverse poasession in law does not neccssa* 
rily denote actual physical ouster from occupation 
but an ouster from all those rights which consti- 
tute possession In law. Although physical occupa- 
tion is ordinarily the Lest and most conclusivo 
proof of possession in this sense, the two are not 
the same. Though there must always bo physi- 
cal ouster from these rights, that does not ne- 
cessarily import physical ouster from occupation 
especially when this is of just a small room or two 
io a bouse and when this occupation is shared 
with others. The nature of the ouster and the 
quantum necessary naturally varies in each case. 

^ [P 360 C 1] 

(c) Adverse possession — Minor — Minority 

does not prevent ouster and slop running of 
adverse possession — Minor only gets another 
three years after attaining majority if time ex- 
pires before three years — Occupation by minor 
is not equivalent to possession— Question to be 
considered is whether legal rights of ownership 
were exercised on his behalf by others — If so 
whether minor was in occupation becomes im- 
material— Stranger entering on land and physi- 
cally ousting minor from occupation as well as 
possession and setting up adverse title in him- 
self — runs against minor from that 

moment — S bequeathing property to plaintiff 
and dying in 1917_Plaintiff minor in 1917 and 
living with S’swJdow— Widow asserting hostile 
title and obtaining mutation of all S^sproperties 
in her own name on 4lh January 1918 and con- 
tinuing in hostile possession till 1932— Plaintiff 
alleging to have been kept out of knowledge of 
w 11 by fraud till 1928 — Plaintiff turned out by 
widow in 1921, becoming major in 1922 and re- 
gaining possession as owner in 1932 ~ Plaintiff 
held lost his title under S. 28, Limitation Act, 
12 years after 4th January 1918 unless he could 
avail blmself of S. 18, Limitation Act. 
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prevent ouster and does not 
stop the conimcnceniont or running of adverse 
possession. The only privilege which a minor gels 
s another three }o.us after attaining m ijoritj . if 
the time expires before the three years. Occupation 

cquiv.alont to posscssiou by him. 
Strictly speaking, there c.au be no such thing as 
po.saesrion by ,i minor qu.a minor because ho is in- 
capable ( . having nnimns possiJendi and of exor. 
cising legal rights of ownership They are cscrciscd 

bs question alw.avs 

IS whether they were so exorcised or not. ]f ihov 

were then whether the minor was in occupation 

or not would be immaterial. So also if there is no- 

body on the property, the Jaw will theu impute 

possession to the rightful owner. But that is a rule 

which applies universally and is not speci.al to 

minors. Lut if a stranger enters oil the laud and 

physically ousts the minor from occupation ns well 

h 5 m?cH up an adverse title in 

Ji the minor 


Mad 1113 LiD<l 35 Horn 70, Disdng. [p 300 C 2- 

Tu ... . I* 3fi2C 2; P363 0 li 

stronger when the person 

^ 60. '’'»»• [I* ;5P3 C 1) 

One s died on 1 st -Tanuirv 1017 Jeavin- tebind 

1 ^'Jf'uted a will on 

which the phintifl founded his title, stating thni 

1 t^opt from knowledge of the 

will by the widow and that bo did not come to 

WhcTi the aoir 1028. 

^ben S died the plamtifT was living with the 

Tf iSr Thc'^‘-V' ininor teing then about 14 years 

rL!!; A'®"’ "A' possession and managed 

the estate and immediately sot up title in herself 

and applied for mutation in her name. This w.as 

granted on 4th January 1918. The plaintiff bow' 

?92i iu 

1912 The n? until 

ihc pliuitjfl Ucimo major in 1022 and the 

widow from 4th January 1918 thus continued in 

noatiio and advoree pos^c.^sion till 1032* 

aUer the expiry of 12 years from 4lb Janu.aty 191 « 
and therefore had no title in 1932 when be regain 

could avail him. 
self of B. 18. Limitation Act. [p 301 c jj 

-SrSbTr 

r.ts.^np'nA‘'Vf ® declaration that ho is the 

property cannot be granted the 

‘“.J.*- “'si 

(e) Hindu law _ Adoption — Dharmputra is 
not recognized son under Hindu law _ His 

proper guardian is his natural father and not 
widow ol adoptive lather* 

11 .^ " fccc 8 U'“d son under 

?? * Pf‘^P°*' guardian would bo his 

natural father and not the vridow of his adoptive 

^ [P9G2 C2J 

M. n. Bobde and K. C. Jain — for Appellants 
Ji- 1‘adhye and V. K. Sanghi ~ 

Judgment. -The plaiDtifr'^L^a^for^^dG' 

Claration that he 19 the owner of the pro- 
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party in suit coDsiating of two bouses. He 
states that the cloud on his title is a claim 
by defendants 2. 3 and i against defendant l. 
liudhabai in which they have attached this 
property as hers and brought it to sale. The 
facts are as follows : One Shoosahai died on 
ist January 1917 . leaving behind a widow, 
defendant 1 . Budhabai. Before his death he 
executed n document, Ex. p.4, dated 24th 
June 1911, called a tabniyatnama on which 
the plaiDtiir now founds his title. The plain- 
tifl states that he was fraudulently kept 
from knowledge of this document by Bu- 
ubabai and that he did not come to know 
about its existence until the year 1923 . But 
of that later. When Shoosahai died the 
plaintiH was living with Budhabai and was 
a minor, being then about 14 years of age. 
Budhabai was in possession and managed 
the estate along with an agent Shankerlal. 
bbo immedi.ately set up title in herself and 
applied for mutation in her name. This was 
granted on ith January 191S. Thereafter the 
plaintill instituted an application for pro- 
bate on the basis of a will which purported 
to lo.ayo all the property to the plaintiff 
losening only a right of maintenauco for 
Budhabai. Tliis suit was instituted in the 
year 1920, but it was bold that the will was 
fa forgery and the suit was accordingly dis- 
missed in the following year. The plaintiff 
states that he was tliereupon ( 1921 ) turned 
out of the house by Budhabai and that he 
did not regain possession until 19S2. 

The plaintiff had evidently become in- 
volved in debts by this time and he states that 
ho was obliged to apply to the insolvency 
Court for adjudication as an insolvent. The 
application was made in the year 1922 but 
the plaintiff was discharged in the year 
1928. During tliis time however Budhabai 
began running up debts and was sued by 
her creditors. One sot of creditors filed Civil 
Suit No. 30 of I92i> against her and another 
sot civil suit No. 35 of 1929. The houses in 
suit wore put up to sale and auctioned in 
the year 1929. Then the plaintiff instituted 
a suit as a pauper claiming tlieso properties. 

It was hold however that he wag not a pau- 
per, but it appears that the auction sale had 
by then been set aside on a technical ground, 
and the plaintiff states that Budhabai, see- 
ing that bo had an unchallongoablo title 
under the tabniyatnama (Ex. r-4), lot him 
into possession in 1932. It was tlioroforo un- 
necessary for him to proceed with the suit. 

A couple of years later tlieso houses wore 
again put up to sale in execution of the de- 
crees obtained against Budhabai and they 
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were sold on 3rd May 1934 and purchased by 
defendant 4. The sale was condrmed on I9tb 
January 1935. Therefore the plaintiff files 
the present suit for a declaration that he is 
the owner. The suit was launched on 24th 
July 1935. 

In so far as the plaintiff’s title is founded 
on Ex. p.4, an interesting question of inter, 
pretation arises on which it is possible to 
take two views. The first Court, taking one 
Ndew, held that the document did not 
amount to a will, and, as no adoption could 
be effected by the mere execution of a doou. 
ment, it held that the deed was ineffective 
to pass title. The lower appellate Court took 
the other view and held that the document 
amounted to a will in the plaintiff’s favour. 
A number of cases were cited in argument 
in support of these two interpretations. On 
the one side were cited 28 ALL 488* at p. 495, 
28 Bom 271,- confirming 12 Bom 186* at page 
200, 11 Cal 463* at p. 483 and 16 Mad 356® at 
p. 869. On the other side were cited 54 Mad 
440,® 24 Mad 214^ and 8 I A 253.® None of these 
cases is exactly in point and an elaborate 
analysis of them would be necessary to dis. 
tinguish and reconcile them. We do not 
think it will be either profitable or neces. 


sary to enter upon such a task in this case 
because of the view we take of another 
iPoint, a point which is enough to dispose of 
the appe^. That point is whether the plain- 
tiff had a subsisting title at the date of the 
suit. He is in possession, but possession in 
itself is not enough to entitle him to the 
declaration he seeks. He must also show 
title. For this purpose we will have to 
assume so far as this appeal is concerned, 
fcecausa we do not intend to decide the point 
here, that Ex. P-i operated as a will and 
gave the plaintiff title on Sheosahai's death, 
that is to say, in 1917. The question then is 
whether he ever lost this title and if so, did 
he regain this, or another title, before suit? 

The facts set out in the plaint are as 
f ollows. The plaintiff state s that Sheosahai 

’lHw. MuMldw' ^ 3 A L J 416 (PC), 

Natha v. Ladka- 

4i (*85) 11 CaI 4C8 ; 12 I A 72 • 4 SaF fiio (P 
Faplndra Dab v. RajeshwaV Daa: ‘ 

«■ -ft?! Kuppammal. 

P 0 109 : 181 1 0 818 : 64 

388 (P C), Nidhoomonl Debya v. Saroda Perahad. 


brought him up as a son and that he lived 
with Sheosahai while the latter was alive 
and continued to live in his house with 
Sheosahai's widow Budhabai after^Sbeo- 
sahai’s death. But at the time of Sheo- 
sahai’s death, although Budhabai outwardly 
exhibited signs of motherly affection towards 
him she was 

engaged in a bitter secret plot against the plaintiff, 
to ouet him from all the property bequeathed to 
the plaintiff by the deceased Sheosahai Pande , . . 
and they aimed that Budhabai would continue 
undisturbed in poasesslon of the whole property as 
an heir of Sheosahai and after her death Bhankar- 
lal (with whom she was plotting) who had begun 
to declare himself as the uoarest reversioner would 
bo entitled to the same. 

The plaint then continues that in pur- 
suance of this plot to oust the plaintiff 
Budhabai obtained a succession certificate 
in her name on 4th January 1918 and got 
most of the documents which stood in Sheo- 
sahai’s name renewed in her own; in other 
words, she assumed complete management, 
control and ownership of Sheosahai’s estate. 
But in spite of this the plaintiff continued 
to reside with her, along with his brothers 
and his sister, and the social relations be- 
tween them appear to have remained un- 
changed. All this time however Budhabai 
fraudulently suppressed the tabniyatnama, 
(indeed she is said to have burnt it), and 
fraudulently kept the existence, execution 
and registration of it from the knowledge of 
the plaintiff. When the plaintiff attained 
"years of discretion” he discovered that 
Sheosahai had accepted him as a son and so 
he began to make enquiries. Budhabai and 
Shankerlal were afraid that he might stum- 
ble across knowledge of the fact that the 
tabniyatnama bad been executed and that 
it had been registered, and they were afraid 
that the plaintiff might go to the Sub- 
Registrar’s office and discover the fraud. 
Therefore they bit upon the extraordinary 
expedient of forging a will in the plaintiff’s 
favour aud placing this extraordinary docu- 
ment in bis possession, or rather of making 
sure that it would fall into bis hands, hoping 
thereby that he would bo induced to seek 
for probate. But they took care to make the 
forgery so obvious and clumsy that they 
knew no Court would uphold it. The ruse 
succeeded. The gullible plaintiff applied for 
probate in 1920 and his application was dis- 
missed, as anticipated, in the following year. 
He was then a minor, only 16 years of age 
(the first Court gives the date of his birth 
as 26th September 1904), but he gave his age 
as 19 aud petitioned as a major. He says 
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that “the ladies" told him that that was 
his age. 

As soon as he lost his probate case on 
the will, Badhabai is said to have actually 
turned him out of the houses in suit (see 
para. 9 of the plaintitT's rejoinder dated 30th 
September 1935). The plaintiff then became 
resigned to his fate, and being unable to meet 
his debts had recourse to the Insolvency 
Court. He was adjudicated in 1922 and re- 
mained an insolvent till 192S in which year he 
was discharged. The learned counsel for the 
plaintiff argued that these facts disclose that 
his client never lost title to the estate and 
that the title is still in him. He said that 
the estate vested in the plaintiff on Sheo- 
sahai’s death because of the will (babniyat- 
nama) Ex. P.J. The plaintiff lived in the 
houses in suit down to 19-21 and then again 
from 1932 and therefore ho was in possession 
of the property between 1917 and 1921 and 
consequently however much Budhabai may 
have set up a title in herself it had no effect 
on the plaintiff’s rights because he was nob 
ousted from the property. 

This is an argument wo are unable to 
accept. It confuses bare occupation with 
possession. The two are very different. The 
concept of possession, at any rate as it is 
understood in legal terminology, is n com- 
plex one which need not include actual 
occupation. It comprises rather the right 
to possess, and the right and ability to 
exclude others from possession and control 
coupled with a mental element, namely the 
ammus possidendi, that is to say, knowledge 
of those rights and the desire and intention 
of exercising them if need be. The adverse 
possession of which the law speaks does not 
necessarily denote actual physical ouster 
from occupation but an ouster from all those 
rights which constitute possession in law. 

It is true that physical occupation is ordi- 
□arily the best and most conclusive proof 
of possession in this sense hut the two are 
not the same. It is also true that there must 
always be physical ouster from these rights 
but that does not necessarily import physi. 
tol ouster from occupation especially when 
this IS of just a small room or two in a 
jhouse and when this occupation is shared 
iwith others. The nature of the ouster and 
!^0 quantum naturally varies in each case. 
The plaintiff states in his plaint that he 
knew nothing about his rights bill 1928. He 
was fraudulently kept in ignorance of them 
On the other hand he knew that Budhabai 
hi^ set up a title in herself and he. being 
taken in by her, believed that she was the 
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rightful owner. How then could he have 
bad the intention, desire, and determination 
to exercise these rights which make up pos.’ 
session m law when be was convinced that 
he did nob possess them ? How could he 
have been seized of the mental element 
which IS necessary to complete the legal 
concept of possession, that is to say. how 
could be have possessed the necessary aiii. 
mus possidendi"} Of course he was a minor 
during a part of this time but he attained 
majority in 1922 (29bh June 1922 to be exact) 
and he says that he was kept in ignorance 
of his rights for another six years. Also, in 
any case, even minors have guardians who 
can act for them and exercise riobts on 
their behalf. The plaintiff’s father was his 
guardian but be did not raise a hnger, pre- 
sumably because (on the plaintiff’s case) he 
was also deceived. Bub more of that later. 
At the moment it is enough to say, though 
this is denied and will have to be developed 
further in a minute, that minority does not 
prevent ouster and does not stop the com- 
mencomont or running of adverse possession, 
riio only privilege which a minor gets is 
another three years after attaining majority, 
if the time expires before the three years. 

On the facts given, and for the moment 
WO aro nccepticg at their face value the facts 
sob forth io tho plaint, tho plaiatifT never 
entered into possession till 1932, and Budha. 
bai set out her title as an heir, asserted this 
hostile title and entered into effective pos- 
session of tho property from tho moment of 
Sheosahai s death, and in any event from 
4th January I9is. Thereafter, she continued 
in continuous hostile and adverse possession 
till 1902. As regards tho plaintiff 's exclusion 
from possession till 1932, this is what the 
plaintiff says in paras. 13 and H of tho plaint: 

That tho plaiuliO thereafter (that to say alter 
discovering the oxistonoo of the registration copyof 
the tahniyatnama) dlodasult before tho Additional 
District Judge, Jubbulpore, In forma pauperis to 
got back tho estate of Seosabal. 

It is clear therefore that according to the 
plaintiff be bad not up to this time got back 
the estate oven though ho was still living 
with Budhabai, and, so far as bis social 
relations with her were concerned, was on 
tho same terms with her as be had been 
from tho moment of Sheosahai's death. The 
plaint continues, after sotting out that the 

pauper application was dismissed : 

That alter the dismissal of tho pauper application 
the plaiotia with bis porsona) attempt (o%c) in or 
about 1983 got possession of the residuary property of 
Sheosahai on which bo could lay bis bands, and is 
in possoesioD since then of bouses Nos. 499 and 
489/1 as owner* 
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These are the bouses in suit, so it is 
quite clear ou his own allegations that he 
did not enter into possession as owner till 
1932. Budbabai's adyerse possession there- 
fore lasted from 1916 (at the latest) till 1932. 
The 12 years expired in 1930, and so at the 
end of that 12 years the plaintiff’s title 
determined under S. 28, Limitation Act. It 
Ifollows be bad no title in 1932 and so had 
either to prescribe for one afresh or to ob- 
tain a conveyance from Budhabai in whom 
the title vested. He bad done neither up to 
the date of the suit, and so on the facts set 
out in the plaint itself this suit is bound to 
fail unless the plaintiff can avail himself of 
8. 16, Limitation Act. We may mention that 
the plaintiff's minority will not avail him 
because he attained majority in 1922 and the 
three years rule would only carry him as 
far as 1926. But as the 12 years did not 
expire till 1930 he had limitation till then. 
It was argued that the plaintiff at any rate 
regained possession during the years 1920 to 
1921 while he was fighting the probate case. 
He was in occupation, as he lived with 
Budhabai as before, and as he assorted a 
title to the property it must be presumed 
that he regained possession because the law 
will always presume in favour of the right, 
ful owner and will always assume that pos- 
session resides in the person having title. 
This might have been so but for the plain, 
tiff's own evidence which excludes any such 
possibility. In the first place he does not 
state that the character of bis occupation 
changed in any way. The plaintiff and 
Budhabai only lived in a part of one of the 
bonses. The rest was in the possession of 
tenants and they continued to attorn to 
Budhabai. The documents which she had 
had altered into her name remained as 
before and she continued to assert her own 
title and exercise every act of ownership. 
And to cap all, the plaintiff states in the 
witness box as P. w. 2 ; 


The Buit relstM to twohou6caNog.489 and 439/1 

“y pOBS 608 ion 

Ml BudhibS’ ° »' 


That finally disposes of any doubt os to 
whore possession lay up till i 982 . We are 
also influenced by another fact. The plain. ‘ 
tiff found it necessary to set up an elaborate 
case of fraud. This was necessary in order 
to enable him to obtain the benefit of s. 18 , 
Limitation Act. It is obvious on the con. 
elusions which we have reached above that 
the plaintiff lost title to the property by 4th 
January 1930 and that he bad not regained 


it by 7th February 1935 when the suit was 
filed. But if he was fraudulently kept out of 
knowledge of bis rights by Budhabai who 
was ousting him limitation would not com. 
mence to run against him until ho discover, 
ed the fraud, because of S. 18 , Limitation 
Act. The plaintiff states that he discovered 
the fraud in 1929. In that event be would 
have bad 12 years from 1928 in which to sue 
Budhabai for possession, that is to say, the 
title would still be in him during that time. 
But, according to the plaintiff, Budhabai 
saw the futility of opposition aud voluntarily 
surrendered possession in 1932, or rather 
raised no opposition when ho turned her 
out in that year, and so the plaintifl' was 
saved the necessity of suing. And as he re- 
gained possession while the title still resided 
in him and continued to be in possession 
till the date of this suit, ho is able to show 
a good title and is thus entitled to his de- 
olaration. That contention would of course 
be sound if the facts pleaded are correct. 
But, before we examine the facts, we desiro 
to observe that this elaborate plea is wholly 
unnecessary unless the plaintiff had in fact 
been ousted from possession from 1918 till 
1932. The fact that the plaintiff found it 
necessary to ground his case on these asser. 
tioDB (the fraud was not set up in the plaint 
as an alternative case, but as the main and 
only case) indicates that he would have lost 
title had it not been for the fraud. 

Bat as regards this case of fraud, we aro 
wholly unable to believe it. In order to 
succeed, the plaintiff has to establish that he 
was totally ignorant about the Tabniyat- 
nama and its registration till 1928. What 
are the facts? (After going through the facts 
their Lordships proceeded). On these facts 
the plaintiff is out of Court. Apart from all 
else no equitable relief such as this would 
be granted when the plaintiff is shown to 
have acted fraudulently. However, we need 
not decide the case on that point because 
our conclusion is that the plaintiff had no 
subsisting title at the date of suit. The ques- 
tiona we have examined at such length are 
questions of fact, and this is a second appeal. 
Had there been findings on these facts by 
the lower appellate Court we would have 
had no power to go behind them. But we 
are not able to discover any such findings. 
The first Court appears to have reached a 
somewhat muddled conclusion on the ques. 
tion of fraud as set up by the plaintiff be- 
cause it answered issue 6 (a) by stating that 
the plaintiff bad been kept out of the know- 
ledge of his right to institute the suit by 
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tbe fraud of defendant i and her represen. 
tatives, deiondants 2 to 4 . Nevertheless, it 
held on issue G that defendant 4 was a bona 
fide purchaser for value. It may be we are 
domg the learned Judge an injustice because 
the brst of those findings is not to be found 
in the body of tbe judgment, and it is pos- 
Bible that “defendant t” is a slip for “defen- 
dant but as tbe judgment stands that is 
liow It reads, There is no finding about the 
plnintitf’s possession before 1932 . As regards 
that, the first Court has assumed, as indeed 
It was bound to assume on the pleadings 
that the plaintiff would bo out of Court un-’ 
less he could avail himself of s. F. Limita- 
tion Act. The lower appellate Court gives 
no finding on the question of fraud and only 
considers the legal position which would 
result if fraud were assumed to exist. It 
gives no finding on tlie question of posses. 

Bion either but assumes that the plaintiff 
would bo out of Court unless ho could avail 
himsol 01 s. H because, to use the language 
of the learned Judge, “the ordinary period 
of 12 years for bringing liis suit for posses- 
eion of prof'orty expired in 1929.” That of 
course assumes that the plaintiff was out of 
possession from 1917 which is the year of 
Shoosaiiais death. But wo are unable to 
tioat these assumptions as findings 

It was argued that the fact of fraud was 
not challonged by defendant i in the lower 
appellate Court. Two of the pleaders who 
had appeared there also appeared before us 
one on each side. One thought donbtloss 
with t he clearest bona fides that tbe find, 
lag bad nob been challonged and the other 
who appeared for defendant 4 along with 
Wr. K. B. Gupta, a very senior and ox. 
porienced lawyer who is now dead, was 
clear that it bad been. Mr. Bobdo who was 

lu Mf. Gupta's notes stated 

that they appeared to show that the point 
bad l)oen taken. \ye can hardly lieliove that 
lb was not, especially with such a careful 
and experienced lawyer as Mr. K. B. Gupta 

fvP’ it was taken the 

p amt, If TOulJ be found to succeed and 
there would have been no point in opposing 
he appeal at all. Wo feel we are justihed 
m the circumstances in going into the facts, 
ihat loaves outstanding a question of law 
which was taken for the first time before us 
m second appeal. The learned counsel for 
the plaintiff, respondent argued that adverse 

Possession can never run against a minor 
till he comes of age and that he has 12 years 

a whoever enters upon 

minors B property will be considered to 


A. I. R. 

have entered in a fiduciary capacity, either 
as a guardian or a bailiff, and will not be 

1 ifihrTha Tl 

loss N OQ: 

1933 N L J I L R (19S9) ALL 454,10 A I R 

19^ Nag 89 at p. 91 , 35 Bom 79*= at p 89 

and A I R 1923 Mad 1113.^^ It was also argued! 

though somewhat feebly, that Budhabai 

was IQ fact the de facto if not the legal 

guardian of the plaintiff boeause of Ex. r. 4 . 

As to this we are clear that Budhabai 
was not the plaintiff’s guardian either de 
facto or do jure, The plaintiff at beet is a 
legatee under a will. That would not make 
Budhabai either his mother or his guardian.l 
A dharmaputra,” (which is tbe status the 
plaintiff acquired under the tabniyatnama) 

18 not a recognised eon under the Hindu 
law. His proper guardian would be hisi 
natural father. As to her being a de factol 
fiua^rdian, wo do not think she was that 
either even though the plaintiff lived with 
her and was maintained by her till 1921. 
Budhabai set up a title to the estate and 
ontorod upon it in her own right as heir 
irom the very bogiuning according to tbe 
plaintiffs own story. She never purported 
to act on his behalf or in his interests. Also, 
although the plaintiff lived with her so did 
the plaintilT e mother till she died in 1918 or 
1919 , and the plaintiff’s father continued to 
visit them and took charge of the important 
forged will. Budhabai says that she handed 
it over to the plaintiff’s mother who in turn 
gave it to her husband, the plaintiff’s father, 
and ho gave it to the plaintiff. We do not 
think there is anything in this argument. 

As regards the legal position we do not think 
the rulings quoted decide the position for 
which the plaintiff’s learned counsel con* 
tends. This very contention was fullv con- 
sidered in 4,^ Mad 9Gl'* at pp. BC4 'to 309 
and was oogativod. Wo agree. The fallacy 
underlying the argument of the learned 
counsel for the plaintiff is in assuming that 
occupation by a minor is equivalent to pos- 
session by him. Strictly speaking there can 

9. (’39) 2G A I R 1939 Nag 7 : 181 I C 203 : 1998 
N L J 418, .Mnborbao v. Usufkbnii, 

10. ('39) 2G A I R 1939 All 2fi7 : 181 I 0 945 : 

I L R (1939) All 464: 1939 A L J 94, AtAz UddJn 
V. Maqbut IIueaiQ. 

11. ('38) 25 A I R 1938 Nag 89 : 173 I C 103, 

Ramjl V. ^^adki. 

12. ('ll) 35 Bom 79: 8 I C 039: 12 Bom L R 95C. 
Vasudeo Atmarnm ▼. Eknnth Balakrisbua. 

13. ('28) 1.5 A I R 1928 Mad 1113: 117 10 113: 51 
Mad 977 : 55 M L J 733, Mabniakehmammft t. 
Suryanarajfana. 

14. (’22). 9 AIR 1022 Mad 12: 70 I C 678: 46 Mad 
361: 42 M L J 262, Sootaramnraju v, Subbaraju. 
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be DO such thiog as possession by a minor 
qua minor because he is incapable of having 
an animus possidendi and of exercising legal 
rights of ownership. They are exercised 
on his behalf by others and the question 
always is whether they were so exercised or 
inot. If they were, then whether the minor 
was in occupation or not would not matter. 
He might be at the other end of the world, 
at school or with friends, but so long as 
somebody is exercising rights over his pro- 
perty on his behalf "possession” in this 
sense will be imputed to him. So also if 
there is nobody on the property, the law 
will then impute possession to the rightful 
owner. But that is a rule which applies 
universally and is not special to minors. 

But if a stranger enters on the land and 
physically ousts the minor from occupation 
as well as from possession and sets up an 
adverse title in himself, then we have no 
doubt that time begins to run against the 
minor from that moment. Whether the per- 
son so entering will be allowed to set up 
those rights is another matter. If ho enters 
in a fiduciary capacity such as a guardian 
or an agent, of course he will not. But if 
ho is a stranger, then we are clear he can, 
and the coses cited in the ruling we have 
referred to so hold, as does the ruling itself. 
The position is all the stronger when the 
person entering into possession is the heir 
'at law : see as to this, I L R (1940) Kar 53i'® 
at pp. 560 and 667. The next step is when 
the minor though allowed to occupy a part 
of the property is effectively ousted from 
"possession". But before considering that, 
consider the question of an adult in similar 
circumstances. If nothing is known, nor if 
the facte are doubtful, then of course the 
law will imply that of the two in simulta- 
neous occupation "possession" is with the 
one in whom the title resides. But if it is 
shown beyond doubt that he is ousted from 
all effective “possession" and is permitted 
to remain in occupation as a bare licensee 
and he accepts that position, then of course 
the usual presumption will not apply. Is 
there any difference when the person ousted 
is a minor ? We think not because in that 
a minor cannot in himself possess the 
animxis possidendi bis physical presence on 
a part of the promises is neither here nor 
there, and the sole questions then are; (l) 
Was ho in fact onsted, and (2) Will the per- 
son ousting him be permitted to show that 

15. ('41) 28 A I R 1941 Slod 60 : 194 I C 137 : 

I Jj R (1940) Kar 684, Khorueband Da^aratn v. 

Dayaram Je<iBomal. 


be did so. The ouster in such a case would 
be effected by turning the guardian of the 
minor out of effective possession and control 
of the property. Not only would it be ridi- 
culous to assert that a young child who is 
permitted to occupy a room in a house 
along with his little brothers and sisters on 
sufferance is in effective possession in the 
circumstances we have described but it 
would lead to undesirable social conse- 
quences. Nobody would be safe in extend- 
ing hospitality and showing kindness to any 
child who had even the remotest pretension 
to one’s estate if that were the law, lost it 
should hereafter transpire that one's own 
title was shaky and that the real title 
resided in the child. 

As to the cases cited, 193S N L J 118“ is 
not in point. Only the general observation 
that dispossession imports ouster, "an actual 
driving out from possession against the will 
of the person in possession" is relevant. 
That can be accepted, but the question whe. 
thor this can ho effected in circumstances 
like the present was not considered because 
the case had nothing to do with minors. So 
also I L U (1939) ALL 454.'® No minor was 
involved there, and what was decided, was 
that when no one is in possession the pos- 
session of the rightful owner is deemed to 
continue. But here Budhabai was in pos- 
session and she was the heir at law. AIR 
1938 Nag 89“ and A I R 1928 Mad llis'^ were 
both cases of guardians and so are not in 
point here. In 35 Bom 79'^ the distinguish- 
ing feature is that the person entering into 
possession did not sot up a title adverse to 
the minors till 1691 and this was after the 
minors had attained majority (see p. 89 of 
the report). We quite agree that if the 
person entering upon possession does not set 
up bis or her title, it will be presumed that 
the possession was on behalf of the minors 
because the law will never presume a 
wrongful act. The position is very different 
when there is a wrongful assertion of title 
and ouster, as here. 

As to whether Budhabai should bo al- 
lowed to assert a hostile title we have 
already pointed out that she did not occupy 
a fiduciary capacity vis a vis the plaintiff 
and that his own parents, both father and 
mother, were alive when Budhabai ousted 
him and that they knew all about it. She 
was the heir at law and bad in our opinion 
every right to assort her own title. There 
is no estoppel and none has been pleaded. 
The point was taken here for the first time. 
The appeal succeeds. The decree of the 
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lower appellate Court is set aside and that 

of the first Court restored. The plaintiff. 

respondent and defendant l will pay the costs 

of the appellants (defendants 2 and 4) hero 

and ID the lower appellate Court. Defon- 

dant 3 who has not appealed will bear his 

own costs in this and the lower appellate 

Court. We direct defendant i to pay the 

appellants’ costs because she has resisted 

their right to execution of decrees passed 

against her and has been as much interested 

m fiebting this litigation as the plaintiff 

himself. There will however be only one 

set of costs in these two Courts. Costs in 

the first Court will bo as decreed by that 
Court. 


Cawashah Bomanji V. Prapulla Nath 


A. I. R, 


g.n./r.k. 


f\ppeal allowed. 
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Niyogi and Clarke JJ. 
Cawashah Bomanji Parakh 


V. 


'Pra/ulla Nath Budra. 

Second Appeal No. 51G of 1938. Decided on 5th 
Additiooal District Judge, Nagpur, D/* 20.4.1938. 

S. 56 (k)_Sult 

Plaim ff^mur, building of house- 

Plainuff must show special damage or iniurv 

beJiVd Municipal Committee ailed 

beyond its powers in granting sanction for con 

plL?nMn"to ‘sue""''’"" 

In a suit for injunction re-ilraining the buildlna 

S Sc'lkrt pJaintifl under 

S. 5C (k) to show some special damage or injury 

beyonTu “ n Municipal CommltteoacUd' 

heyond its powers in granting the sanction for 

t?“ntS tho *^7 itself sumclont 

to entitle tbo plaiDtif! to aue: (1858) 121 R R fin- 

1 Bom 132; 22 Bom C4G and G N L R 63, Ret. oiil 

ed^oi '''Whether act compla'ln- 

ed of amounts to nuisance—Test— Criterion is 

i|ESS=S«; 

#S3 v=S£k: 

ordfna^"nr‘^. ‘ho criterion would to \ho 

cordino^to ni comfort of human existence ac. 
cording to plain, sober and simple notions oh. 

amongst people and not according to the 

fi irtf L modes and habits of liviL it 

la not the standard of a petulant, cynical hfi>er 

rffnictJh®.' would ’furn^lBh 

th« * person who expects to enjov 

\ul tn 11 wmforts of a decent and health? 

where he resides. The ““on 
yenJence or discomfort must he of a snbstJS' 

Srjrr '“-"v-s- 

fP 3GG 0 21 


(c) Jurisdiction — Lack of jurisdiciion must 
dicHon""'^A^®‘!i‘^°'” exercise of jur"s- 

voM-Am doL S!"^ 

It erroneous exercise oi iuris 

d c t.on voidable _ Statutory body 

Irictly within statutory powers — Civil Court 

cannot rectify wrong decision of statutory body 

A statutory body like a municipality actins 
under a statute must keep strictly within fts statu* 
tory powers: ('32) 19 A I R 1932 Lm 259. l/f om 

(P 367 0 11 

JuBsdictioD must bo distinguished 
from the wrong exercise of jurisdiction. While an 
act done without any power to do so is null and 

erroneous exercise of that 
jurisdiction is voidable: that is rectifiable by a 

'Vhero the decision of the 

as distinguished from 
being beyond its power, the civil Court cannot rec- 

KorS ^ ® ^®21 Cal 34 (PB)and 

io Bom 337 (R C), Ref. on. [p 357 0 1] 

o F' Municipalities Act (2 of 1922) 

fd' bye-laws under, Iram- 

Sub-Commlttee, 
10, proviso l-Construc- 

proviso 1 

rclers to plots and not to bungalow area— Sub- 

resolution making bye-law 10 (a) 
and (b) applicable to bungalow area excepting 
oastt area and new settlements and bye-law 10, 
proviso 1 to settlements other than bungalow 

area — Resolution held ultra vires as altering 
byc-Iaw 10. 

Proviso 1 to bye-law 10 does not proprio vigors 
como Into operation so as to make it obligatory on 
u ° '^“•^®mmlttco to grant permission to erect 
uilding on plots less than one acre, bot it confers 
discretion on it to bo exorcised in each case on 
merits. The word ‘area’ in proviso 1 has reference 
to the plot and not to that part of the Civil Station 
^ 1 I P°P“*'*ri5’ known as a ‘bungalow area.’ 
ino plain moaning of proviso 1 is that if the com- 
mittce decides to give permission to erect bunga- 
|0W8 in plots less than ono aero it should do so oo 
the conditioDs laid down in that proviso, but it 
makes it clear that tho committee has no power to 
permit a building on any plot less than 50' x 80'*. 

(P867 0 2JP 368 0 1] 

The Civil Station Sub-Committoo by a re- 
solution declared generally that byo*law 10 (a) 
and (b) applied to the wholo oJ tho Civil Station 
area, that is bungalow area, excepting tho basti 
area and now settlements and that proviso 1 to 
byc-Iaw 10 would apply to the sottloments other 
than the bungalow area: 

ff€ld that in so /ar as the resolution was in- 
tended to be operative and not merely Interpretive 
It was ultra vires ond of no cfTect since Its effect 
was to alter tho bjeJaw. It was open to tho Sub- 
committee to frame a new bye-law on tho Hoes 
of the resolution but that coold bo done only by 
the procedure prescribed In tbo 0« P. hfunicipall- 
ties Act, [p 368 0 1, 2] 

(c) Interpretation of statutes — Law enacted 
— Same word is used In same sense. 

It is a well known rule of oonstractlon of laws 
that the Leglelature uses tbo same word in tbo 
same seneo when it enacts a law. (P 368 C 1] 

(i) C. P. Municipalities Act (2 of 1923)» 

Ss. 97 and 98^Bulldlng[ bye*Iaws undefy fram- 
ed by Nagpur Civil Station Sub-Commlttee» 
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bye-law 10 Sub^Cotnmittee by resolution 
interpreting bye-law — Resolution is not abso- 
lutely binding on subsequent meeting of Sub- 
Committee. 

The aots of one meeting are not absolutely bind- 
ing on a subsequent meeting. A resolution by the 
Sub committee interproting a byeOaw in a par* 
ticular way is not absolutely bioding on the sub- 
sequent meetings of the Sub*Committeo. 

[P 368 0 1] 

M, Y, Shtireef and R. S. Do^tr — (or Appellants. 

J, Sen, R, N. Padhye ayid W, C, Duff — 

for Respondool 1. 

Judgment. — This is plaiotifTs' appeal 
from the reversing judgment of the third 
Additional District Judge, Nagpur, in civil 
^ Appeal No. 5. A of 1938 delivered on 29tb April 
* 1938. The suit out of which this appeal arises 
was instituted by the appellants for i>erma' 
nent injunction restraining the Municipal 
Committee, Nagpur, respondent 2 . and P. N. 
Hudra, respondent l, from building a house 
on a plot of land situated in circle No. 19A 
known as civil station. The plot in question 
originally measured 7C' x soo' and is adjacent 
to the bouse of the appellants. That plot 
was advertised for sale in the Daily News of 
6th June 1936, by the owner named Cha- 
ohondia Appellant i, who then happened to 
be the President of the Civil Station Sub- 
Committee, a body subordinate to the Muni- 
cipal Committee Nagpur, published a warn- 
ing in that newspaper on lith June 1935, to 
the effect that the owner of the plot would 
not be permitted to erect any building on 
it as such erection was contrary to the 
building bye-laws of the Civil Station Sub- 
Committee which made it obligatory that 
there should be at least 80 * distance between 
two bungalows which was not possible in 
the case of a building if erected on this plot. 
A similar caution was conveyed by the 
Secretary Civil Station Sub.Committeo to 
Ohaohondia by a letter dated loth June 1935 , 
On I8bh July 1935, Ohachondia's advertise- 
ment published in the Daily News of 7 bh 
June 1985 was considered at a meeting of the 
Civil Station Sub-Committee and it was re- 
solved that no building would be allowed to 
be constructed unless 80 ' distance was left 
between two buildings as provided by the 
bye-laws. It farther resolved that the build- 
ing bye-laws lo (a) and lo (b) should apply 
to the bungalow area of the civil station and 
not to the basti areas and new settlements, 
and discretionary authority was conferred 
on the President to decide each case that 
would come up for consideration on its own 
merits. The proviso 1 appended to bye- 
law 10 of the building bye-laws of the Civil 
Station Sub-Committee was declared to 
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apply to all the settlements other than the 
bungalow area. It is pertinent to observe 
that nowhere in the bye-laws of the Civil 
Station Sub-Committee is there any specific 
area defined as the bungalow area. Res- 
pondent 1 , P. N. Rudra purchased the plot 
of land measuring 76' x 300' from Chachondia 
on 27th May 1937 and some more land from 
Cborghade, the owner of the adjacent land 
on the side remote from the appellants’ land. 
On 22 nd March 1937 be applied to the Civil 
Station Sub-Comrnitteo for permission to 
build a house on the site. On that applica- 
tion Rao Sahib Lala Jai Narain, who was the 
Vice-President, inspected tlie site and made 
a report to the Sub. Committee on 30th April 
1937 that there was no objection to permis- 
sion being granted subject to certain condi- 
tions in respect of tbe outhouses and the 
latrine. On that report the Civil Station 
Sub-Committee sanctioned the erection of a 
building by a resolution dated 5th May 1937. 
There was also some correspondence between 
appellant i and respondent 1 and the matter 
came before the Municipal Committee, Nag- 
pur, which refused to interfere with the 
internal administration of tbe Civil Station 
Sub-Committee. 

Respondent l in accordance with tbe per- 
mission granted by the Civil Station Sub- 
Committee commenced construction of his 
house when tbe appellants instituted their 
suit. Tbe main allegation in tbe plaint is 
that under the building bye-laws in force no 
permission to erect a building could validly 
be given by the Civil Station Sub-Committee 
unless (l) the area of the plot built upon is 
not less than an acre, ( 2 ) the bungalow is 
centrally situated, (8) that it should be at 
least 80' away from the main building on 
the adjacent land, and (4) tbe facing of the 
building, its conservancy arrangements and 
the position of the outhouses are in confor- 
mity with the existing arrangement of the 
buildings in that part of the civil station. It 
was averred that respondent i contravened 
the bye. laws in not conforming to the condi- 
tions laid down therein with the consequence 
that there was a likelihood of congestion 
and a wnsequent insanitation and difficulty 
of drainage and diminution of light and 
ventilation and that the plaintiffs being in 
close proximity were affected by respon. 
dent I’s violation of the bye-laws. The 
sanction granted by the Civil Station Sub- 
Committee in these circumstances was con- 
tended to be ultra vires of that body. The 
plaintiffs’ contentions prevailed in the trial 
Court bub failed in the lower appellate 
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Court. That Court bold that tho buildiog 
which respondent l intended to erect was 
not contrary to the bye-laws and that the 
permission granted by the Civil Station Sub- 
Cominittee for the erection of the building 
was not ultra vires. It also found that the 
building was not calculated to cause any 
discomfort, inconvenience or injury to tho 
plaintiffs or their property. Upon thisappeal 
the main points for determination are (l) 
whether the sanction accorded by the sub- 
committee to erect a building was contrary 
to the bye-laws and (2) whether the building 
if allowed to bo constructed according to the 
sanction is likely to cause a nuisance to the 
plaintiffs. 

As the appellants asked for an injunction 
restraining the building of the bouse it was 
incumbent on them under s. 56 (k), Specidc 
Relief Act. to show that they had some 
personal interest in the matter. The mere 
fact that the Civil Station Sub committee 
acted beyond its powers in granting the 
sanction to the building would not by itself 
be sufficient to entitle the plaintiffs to sue. 
In (1858) 121 R R 80 * it was pointed out that 
the mere fact that there was a violation of 
an Act of Parliament could not give a right 
to an injunction unless it was proved that 
the violation of law had occasioned damage 
or was likely to produce damage which 
could not otherwise be redressed. In 1 Bom 
132,^ Green J., in his observations at p. M 2 
made it clear that it is only when an act of 
any corporation or public company which 
is in excess of their powers is calculated to 
be injurious to tho rights of the property of 
an individual that he would have the right 
to protection of the Court by injunction. In 
22 Bom 646,^ an individual ratepayer was 
held entitled to an injunction against the 
company in respect of tho application of its 
funds for the reason that the individual 
ratepayer had an interest in the funds. That 
the cause of action arises from an injury 
resulting to the plaintiff and not merely the 
capricious or perverse exercise of discretion 
by a corporation was pointed out also in 
6 N L R 63* at p. G4. It is obvioQS therefore 
that the appellants’ case could succeed only 
on proof of some special damage or injury 

1. (1868) 121 B R 80 : 8 De G & J 212 : 28 L J Oh 
168 : 6 Jur (N8) 26, Ware v. Regents Canal Com. 
pany. 

Shephercd 7. Trustees ol 

rort i^omba^e 

^Sholapur^ Municipality ol 


i. I. R, 


occasioned to them by reason of the per- 
mission granted by the Civil Station Sab- 
Committee, assuming that it was contrary 
to the bye-laws and therefore ultra vires. 
On that point we see no reason to differ 
from the lower appellate Court’s finding. 
The building proposed to be constructed is 
in the middle of the plot. It cannot there- 
fore be said that it is not centrally situated. 
As regards the orientation of the building 
and the general conservancy arrangements 
proposed to be made no serious objection 
was taken in the lower appellate Court. It 
is only suggested hero that in the absence 
of any public drain there would be the fear 
of the waste water running underground,' 
but that is a complaint of a general nature. 
The party proposing to erect building may 
well in bis own interest take such precau- 
tions as bis neighbours do to prevent nui- 
sance. Nor can there be any grave objection 
to the position of the out-bouses which are 
admittedly 130’ away from the appellants’ 
bungalow. Any slight inconvenience or dis- 
comfort that is likely to be caused is capable 
of being remedied by common agreement. 

To determine whether an act which is 
complained of as being a nuisance is strictly 
so or not is to be judged by the ordinary 
standards of persons residing in the neigh, 
bourbood and the criterion would be the 
ordinary physical comfort of human exis 
fence according to plain, sober and simple 
notions obtaining amongst people and not 
according to the elegant and dainty modes 
and habits of living as pointed out in (1930) 

1 oh 138* at p. 1C5; see also A I R 1936 .Mad 
906.* It is not the standard of a petulant, 
cynical, hyporsonsitive or fastidious person 
that would furnish a guide but that of a 
person who expects to enjoy the ordinary 
comforts of a decent and healthy life in the 
local area where be resides. It is possible 
that some inconvenience or discomfort may 
he caused but it must bo a substantial 
character to warrant legal interference : see 
42 Cal 40,^ 16 Lah 820,® 65 ALL 711® and 11 

5. (1930) 1 Oh 138 : 99 L J Ch 84 : 142 L T 198 : 

94 J P 28 : 27 L G R 762, Vendorpant 7. Mayfair 
Hotel Company. 

6. (’861 28 A I R 1986 Mad 906 : 166 I 0 180 : 

I L R (1937) Mad 61 ; 71 M L J 400. Shaikh 
lamail v. Venkatanaraslmbulu. ^ , 

7. (’14) 1 A I R 1914 P 0 45 : 24 I C 300 : 42 Oal 
46 : 41 1 A 180 (P 0), Paul v. Robson. 

8. (’34) 21 A 1 R 1984 Lah 240 : 147 I 0 C40 J lo 
Lah 320 : 88 P L R 292, Rattan Chand v. La* 

Chand. -khi 

9. (’88) 20 A I R 1983 All 492 : 146 10680: 66 A** 

711 : 1988 A L J 1006, Mt.Panna 7. Ram Saran. 
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N L R 1 S 2 .*® On the facts of this case we are 
nob convinced that there is likelihood of any 
material interference with the health or 
comfort of the appellants so as to furnish 
them with a cause of action. 

That really concludes the appeal bub in- 
asmuch as the point as to the permission 
granted by the Civil Station Sub-Committee 
being ultra vires was argued at length and 
is of general importance wo now proceed to 
iconaider it. We are in respectful agreement 
iWibh the observations made in 66 Bom 185^* 
iat p. 147, that a statutory body like a muni- 
cipality acting under a statute must keep 
strictly within its statutory powers. The 
validity of the permission granted by the 
Civil Station Sub-Committee is challenged 
on two grounds : (i) that it is repugnant to 
the bye-law lO of the building bye-laws 
framed under Ss. D7 and 98, and ( 2 ) that it 
was contrary to the resolution passed by 
that body on isth July 1985. In the Brst 
instance it must be observed that the Sub- 
Committee is the only authority within the 
area which has the power to sanction erec- 
tion of buildings. In exercising that power 
it merely i^rforms the duty laid upon it by 
law. As pointed out in 48 Cal 188.‘* the lack 
.of jurisdiction must be distinguished from 
the wrong exercise of jurisdiction. While an 
act done without any power to do so is 
null and void, an act done in erroneous 
exercise of that jurisdiction is one that is voi. 
dable, that is, rectifiable by a superior autho. 
nby. As observed by their Lordships of the 
Fnvy Council in 25 Bom 837 » a Court has 
juri^iobion to decide wrong as well as right 
If the decision of the Municipal Committee 
was wrong as distinguished from being be. 
yond their power the question would arise 
whether the civil Court could rectify the 

urfoifoi“-'r 
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(b) Iq the case ol plots which ehaJLl be sooclfl^rl 
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*N L 182 ® • 81 I 0 G2 : 11 

NUkenth ’ Committee of Saugor y. 

13. COl) 26 Bom 887 ; 27 I I on « 

927 ; 7 Bar 789 (P 0). « 


Proviso 1 — Provided that the following bye- laws 
apply to the area when so decided by the committee. 
(1) If a plot of land on which the building 
erected measures not more than 
JOO X 200 and not less than 90' x 90' no building 
shall bee^tod within 20 ' from the limits of the 
plot on which the building is sought to be erected. 

The two succeeding rules lay down the 
distance of the open space to be left be- 
tween the main building and the limits of 
the plot in regard to plots of lesser area. 
Rule 4 which follows says, no building shall 
be permitted on a plot of land measuring less 
than 50 X 50 '. Then there is a proviso No. 2 , 
which lays down that in the basbi area no 
building shall be erected on more than half 
the area of the plot without the special 
permission of the committee. The bye-laws 
are not artistically drafted and they do not 
contain any provision to help one to con- 
sbruo the material words or expressions 
occurring therein. From the heading of 
the bye law 10 it would appear as if that 
bye-law was applicable only to bungalows, 
but proviso 2 refers also to bastis as if bye- 
law No. 10 was applicable to that area. The 
expression 'bungalow area’ is nowhere de- 
nned, but it may be assumed for the pur- 
pose of discussion that by-law 10 refers to 
bungalows. Those who are familiar with 
the sizes of the plots on which the bunga. 
lows in the Civil Station area stand may 
well be able to recall that ordinarily the 
sizes of the plots substantially exceed an 
acre. The bye-law lO leaves them out of 
consideration and concerns itself with build, 
ing plots not less than one acre and those 
than one acre of varying dimensions, 
^lots not less than one acre would be but 
few and bye-law 10 (b) lays down the rule 
as to the length of the open space that 
should be left between two main buildings. 
Plots less than one acre are exceptional 
within the so-called bungalow area. Pro- 
viso 1 18 designed to meet such cases. Thei 
proviso does not proprio vigore come int 3 
operation so as to make it obligatory on 

permission to 

erect buildings op plots less than one acre, 
but It confers discretion on it to be exer- 
cised in each case on merits. 

There has been obviously dififeranca of 
opinion as to the meaning of the word area' 
occurring m proviso 1 . While one view is 
that It means bungalow area.’ the other is 
that It means the area of the plot on which 
a bnildiDg is proposed to be erected. In our 
opinion there is in bye-law 10 itself an 
indication as to the meaning of the word 
area. The word ‘area* occurs in parts (a) 
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and (b) of bye law 10 . In both of them the 
word ‘area’ is used in connexion with plots. 
It is a well-known rule of construction of 
laws that the legislature uses the same word 
in the same sense when it enacts a law. 
Following that rule it would be fair that 
the word 'area' occurring in proviso 1 has 
reference to the plot and not to that part of 
the Civil Station which is popularly known 
as a 'bungalow area.' The plain meaning is 
that if the committee decides to give per- 
mission to erect bunglows in plots less than 
'one acre it should do so on the conditions 
'laid down in that proviso, but it makes it 
clear that the committee has no power to 
permit a building on any plot less than TjO' 

' X r>o'. It must therefore follow that the 
sub-committee had power to grant permis- 
sion to build on the plot under consideration 
which is less than one acre. Nor has there 
been any breach of the conditions laid down 
in proviso as the main building in the pre- 

sent cose is more than 40' awav from the 

• 

road. The Municipal Committee had in- 
dubitable power to sanction construction of 
the building and it did not commit any 
irregularity in the exercise of it. 

The next question is whether the per- 
mission was illegal because it contravened 
its resolution dated I5th July 193.S. That 
resolution declared generally that bye-law 
10 (a) and (b) applied to the whole of the 
Civil Station area, that is bungalow area, 


excepting the basti area and the new settle- 
ments and that proviso 1 to bye-law lO 
would apply to the settlements other than 
the bungalow area. Now the resolution was 
either interpretive or operative. If it simply 
linterpreted bye-law 10 , that interpretation 
was not absolutely binding on the subse- 
,quent meetings of the Civil Station Sub- 
Committee, as it is well-known that the 
acts of one meeting are not absolutely bind- 
ing on a subsequent meeting : see Crew 
on Law of Meetings, p. 47. At the meeting 
at which the permission was given, it was 
open to any member to raise a point of 
order and seek a ruling from the chairman. 
Inasmuch as no one raised a point of order 
it must be held that no member endorsed 
the interpretation put upon bye-law 10 in 
resolution passed on 15tb July 1935. If, on 
the other band, the resolution was intended 
to be operative that was ultra vires and of 


no effect. There is nothing in proviso I to 
restrict the scope of the bye-laws which^ 
follow that proviso. Whereas the resolution 
sought to limit bye-law 10 (a) and (b) to 
the bungalow area proviso l to that bye- 
law refers to the settlements other than 
the bungalow area. In so curtailing the 
scope of the hye-law which in its plain 
terms was, subject to the discretion of the 
committee, made applicable to the whole 
of the Civil Station area including the 
bungalow area, its effect was to alter the 
bye-law. No doubt it was open to the sub- 
committee to frame a new bye-law on the 
lines of tbe resolution but that could be 
done only by tbe procedure prescribed in 
the C. P. Municipalities Act. That resolu- 
tion therefore could not impair or otherwise 
affect the powers of the Civil Station Sub-j 
Committee to consider respondent I's appli- 
cation for permission to build on bis plot 
on its own merits and decide it one way or 
the other. 

From the foregoing discussion it is evi- 
dent that the act of the Civil Station Sub- 
Committee in granting tbe permission was 
within the scope of its authority. If so, has 
the civil Court any power to interfere with 
the discretion rightly or wrongly exercised 
by that body? It is a well-knowu principle 
that a lawful act cauuob prejudice auy one 
(actus legis nemini est damnosus). If the 
Municipal Committee wag within its rights 
in granting the sanction, its acts being a 
lawful act cannot be interfered with al- 
though it may be prejudicial to any indivi- 
dual. The law has conferred discretionary 
authority on the Municipal Committee. If 
this Court were to interfere with tbe exer- 
cise of its discretion as exercised it would 
be substituting its own discretion for the 
discretion of tbe sub-committee and the 
result would bo to nullify the law which 
confers on tbe Municipal Committee alone 
tbe power to exercise its discretion. The 
law does not intend tbe civil Courts to 
usurp the powers granted to local bodies or 
other corporations but only to see that those 
who are vested with the authority do not 
exceed its limits. The appeal fails and is 
dismissed with costs. 

G.N./r.K. Appeal dismissed. 
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SUBJECT INDEX 


Abadi — Ownership in hoase or materials 
thereof passing to auction purchaser at sale 
of zamindari — Subsequent acquisition of 
ex-proprietary rights by vendor cannot re- 
vive ownership in favour of vendor 395/ 
Advanoement — There is no presumption 
of advancement in India — Source of money 
flowing from husband and property stand- 
ing in wife's name — Transaction is benami 
— Property standing in Mabomedan wife's 
name — No presumption that it belongs to 
her husband — Test whether transaction is 
benami — Source of money is not sole crite- 
rion — Slight quantity of evidence may 
eufilce but it must be definite — Evidence 
as to source of money not convincing — 
Evidence given and withheld open to ad- 
verse criticism — Court must rely on sur- 
rounding circumstances, position of parties, 
their relation to one another, motive gov- 
erning their action and their subsequent 
conduct including their dealings with dis- 
puted property — Wife unable to prove 
moneys expended to be her own — She can 
fall back on plea of advanoement — Burden 
to prove transaction benami is on person 
asserting it to be so 288a 

Adverse posseBsion— -Plea of, in alterna- 
tive — Suit for declaration of title — Defen- 
dant failing in plea of derivation of title 
from another — He is not estopped from 
pleading adverse possession 454a 

Title by — Suit for rent — Defendant 

not found to be tenant and suit dismissed 
—Defendant’s possession becomes adverse 

4546 

Onus is on plaintiff to establish affirma- 
tively his acquisition of statutory title by 
reason of adverse possession — No case of 
permissive possession set up by defendant 
— character of possession never 
arising as independent issue for decision — 
Question of adverse ^ssession cannot be 
approached by determining whether defen- 
dant has proved permissive possession or 
not 43gj 

Proof of — Hoosa faUan ioto ruiDs aod 

presenting mere appearance of ahata with 
dalan bounded on all sides by neighbour’s 
houses — Such acts of possession as tether- 
ing of cattle, using land as playground, 
cooking food on ceremonial occasions and 
even planting trees by real owner’s family 
members cannot bo taken to arouse notice 
of real owner and cannot constitute ad- 
verse possession against him 4g6c 


Adverse possesBion 

Mortgagee, during subsistence of mort- 
gage, taking possession with mortgagor’s 
consent — Such possession is possession as 
mortgagee and is not adverse 84a 

Waste land — Suit by taluqdar for pos- 

session of jungle and waste land and re- 
moval of structures, ditches and newly 
planted trees constituting trespass — Pos- 
session of taluqdar in jungle and waste land 
and tanks in bis village is presumed — Onus 
is on trespasser to prove adverse possession 
— Suit falls under Art. 144 and not Art. 120, 
Limitation Act — Time runs from date of 
knowledge of encroachment 456 

Benami — House standing in Mabomedan 
wife’s name — In reply to municipal notice 
husband stating bouse to belong to his wife 

— Municipality addressing all communica- 

tions to wife — No motive for husband to 
conceal bis ownership shown — Husband’s 
statement and conduct held strong evidence 
that purchase of house was for wife's bene- 
fit 2886 

Civil Procedure Code (5 of 1908), Ss. U 
(2) and 96 — Adjudication on preliminary 
point resulting in dismissal of suit is decree 

— Adjudication not putting end to suit is 
not decree — Affirmative finding on preli- 
minary question whether suit for partial 
pre-emption was maintainable is not decree 
within S. 2 (2) and hence is not appealable 

5906 

S. 11 — Ejectment suits — Former suit 

tried by Munsif — Subsequent suit tried by 
Additional Civil Judge — Subsequent suit 
held not barred by res judicata as former 
Court was not competent to try it 429c 

S. 47 — Person obtaining decree for 

possession but not executing same as he 
was in actual possession — Subsequent dis- 
possession — Suit for possession is not barred 

6166 

Ss, 47, 2 — Question relating to stay of 

execution — Order on, is not appealable 

609d 

Ss. 47, 116 — Decision of lower appel- 
late Court as to whether certain house at- 
tached belonged to judgment- debtor exclu- 
sively held not liable to any interference in 
revision 1016 

S. 60 (1) (c) — Plea under S. 60 (1) 

(c) not raised in written statement but 
urged only at time of argument before trial 
Court — Plea held could not be raised: 395c 
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CiYil P. C. 

— 60 (1) Tcj—Person relyingon S. 60 
(1) (c) must show himself to be "agricul- 
turist — Meaning of “agriculturist" ex. 
plained 895d 

S. GO (1) (c) — Agriculturist allowing 

house to be sold without objection under 
S. 60 (l) (c) — Suit by auction purchaser 
for possession — Agriculturist and much 
more stranger, cannot object under S. 60 

(c) 395^ 

Ss. 63 and 73 — Decree by L against 

W from Additional Judge, Small Causes — 
L applying for execution by attachment of 
W s salary — Decree by B against same 
judgment.debtor in Court of Small Causes 
—Application by E for attachment of TV's 
salary under O. 21. R. 48— Subsequent ap- 

plication by E under Ss. 63 and 78 E 

held entitled to rateable distribution from 
date of application for execution and not 
from date of application under Ss. 63 and 

a c 277a 

I — S, so — Person appointed ojutwalli by 
District Judge — Suit in respect of acts done 
by such person — I\Ioroly because such per. 
son happens to bo public officer, acts done 
by him cannot be said to bo done in official 
capacity— No notice is necessary 529// 

S. dO— Words “cause of action" ahould 

nob be construed in narrow sense 355i 

S. 01 — Public nuisance — Special 

damage— Plaintiff individually maintaining 
action must show that ho suffered damage 
more than general body of public— Mere 
placing of obstruction in front of plaintiff's 
house which does not impede bis coming in 
or going out from his house cannot bo said 
to cause special damage to plaintiff 526 

— Ss. 96 and 2 (2 ) — Appeal is creature 
of statute — Appellant claiming right of 
appeal against trial Court's ffndiog must 

show that it amounts to decree within 
Section 2 (2) 5 gQ^ 

100 — Omission to consider part of 
evidence— Finding of fact can be interfered 
With 6l5a 

— Sale — Finding that price 
alleged m deed is grossly inadequate is one 
of fact 

S. 100 — Adverse possession is mixed 

question of fact and law— Facts found by 
first appellate Court are binding in second 
appeal — Question whether facts establish 
adverse possession being one of law can be 
challenged 

iOO-Finding of fact on question of 
title cannot be challenged in second appeal 

429a 


Civil P. C. 

5. 100— Finding that party’s title is 

proved is one of fact 4126 

S. IOO-Finding that gift was in lieu 
of dower debt is binding in second appeal 

S. iOO— Finding on question of fraud 

19 one of fact 342 ^^ 

S. 100— Finding of fact — Finding 
that a mortgage deed had not been executed 
by executant as guardian of a minor is a 
finding of fact and not open to challenge in 
second appeal— The finding that minor bad 
not been benefited by mortgage executed by 
guardian is equally a finding of fact which 
is nob assailable in second appeal 226a 

S. 100 — Accounts of village profits 

directed to bo taken by trial Court— Point 
that certain income was not considered is 
one of fact— Point raised in cross-objections 
in first appellate Court — No arguments 
addressed — Point cannot be raised in second 
«PPefil 203d 

S. 100 — Question of ixissession in lieu 

of dower — Issue framed but not pressed 

Point not clearly taken in grounds of first 
appeal but argued very shortly— Point not 
taken in grounds of second appeal — Point 
cannot be raised as being one of fact: 198rf 

S. 102 — Order made in execution pro- 

coedings in suit of nature cognizable by 
Court of small causes — Second appeal does 
Dot lie 101a 

S. lOi (c), Sch. 2, Para. 16 and 

O. 43, Ji. 1 (ri \) — Court directing office to 
make necessary adjustments in award as 
agreed to by parties— Objection to amend- 
ment made by office — Order deciding objec- 
tion is not open to appeal or revision — 
Proper remedy is appeal from decree 

698a 

<S. 107 — Decree against debtor and 

surety — Appeal by surety alone — Decree 
cannot be set aside against non-appealing 
debtor 6936 

• S. 100 (c) — High Court entertaining 

application for revision under S. 116, Civil 

P. C., against decree passed in terms of 

award — Case does not involve decision on 
matter of general publio importance and 
case cannot be certified to be fit one under 
Section 109 (o) 245 

S. 110, Para. 2 — Meaning explained 

— S. 110, Para. 2 means that suit to satisfy 
its conditions must involve rights and 
claims to property which are worth Rupees 
10.000 or upwards and not that righto 
should affect property value of which is 


Rs. 10.000 or upwards 


407 
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Civil P. C. 

■ ■ ■ Ss. II5, 151 and 0. 46, B. 1 — Suit 
pending before trial Court b^ing one sub* 
jeot to appeal and second appeal — It is not 
oonapetent for the trial Court either under 
S. 113 or 8. 161 to refer to High Court 
question whether it is competent to decide 
certain issue 83 

" S. 115 and 0. 6, B. 17 — Order allow- 
ing amendment of plaint — No revision lies 

623 

S. 115 — High Court does not interfere 

with interlocutory order or when remedy 
by way of appeal is open 6986 

Ss. 116 and 162 — Application under 

S. 115 against order of amendment of de- 
cree under 8. 152 can be maintained 66a 

S. 149 and 0. 7, B. 11 — S. 149 and 

not O. 7, R. 11 enables Court to grant time 
for making good deficient court. fee — Under 
8. 149 Court has judicial discretion to grant 
time — O. 7, R. 11 does not compel Court 
to give time — Application showing no rea- 
son for grant of time hut merely stating 
that applicant had not got amount of neces- 
sary court-fee without offering explanation 
—Refusal to grant time held justified — In 
circumstances of case trial Court directed 
to reconsider aforesaid application 80c 

■■ S. 151, 0, 41, Br. 28, 26 and 27 

Appellate Court has ample power to re- 
mand case apart from provisions of O. 41, 
Rr. 28 and 26 — It has ample power to re- 
mand case under S. 161 — Appellate Court 
finding trial Court’s refusal to allow party 
to produce and examine certain witness not 
justified — IC can remond case under 8. 161 
for further evidence and decision of issues 

in light of that evidence— 0. 41, R. 27 does 
not a pply 

- 8. 161 — Remedy provided by Code 

8. 161 cannot be invoked _ Suit for parti, 
tion of undivided share in revenue paying 

, . 8®® ^*®^‘“»Bary decree declaring 

plaintiff B ^are passed — No further action 
taken — Plaintiff cannot invoke 8. 161 to 
have proclamation made in suit villages 
that he was entitled to share declared by 
preliminary decree since remedy by way of 
hnal partition decree is open 883a 

- St. 161 and 162 — Lapse of time is no 

. of errors under Ss. 151 

and 162— Case decided and decree satisfied 
— brror creeping into record accidentally or 
by design— Court though functus oflBoio can 
m appropriate case correct error— Only res- 
triction upon power to correct is in cases of 
rights of third party if they have crept in 

844 
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Civil P. C. 

S. 151 — Application of auotion-pur. 

chaser under O, 21. R. 97 erroneously dis- 
missed when he was late only by fifteen 
minutes— Application can be restored under 
provisions of S. 161 91^ 

— — 0. 1, B. 3, S. 99 and 0. 2, B. 3 — 
Suit by vendee of mortgagee rights against 
mortgagors — Vendee can implead bis 
vendor as well and ask for relief against 
him in alternative — Suit is not barred by 
O. 1 R. 3 — Nor can relief against vendor 
be said to be premature — Applicability of 
O. 2, R. 3 is doubtful o6cf 

0. 1, B. 10 — Court has ample power 

to correct bona fide error — Plaintiff wrongly 
described as minor — Immediately, on dis- 
covering error, counsel asking Court to cor. 
reot it — Mistake bona fide — Court should 

order amendment and not dismiss suit 

8. 22, Limitation Act, does not apply to 
such case 43 

0. 2, B. G — O. 2, R. 6 is enabling rule 

— Fact that Court did not choose to avail 
of it is no ground for interference in second 
appeal 50^ 

0. 3, B. 1, S. 26 and 0. 41, li. i_ 

Presentation of every document in Court 

must be governed by O. 3, R. 1 O. 41, 

R. 1 is combination of 8. 26 and 0. 3, R. 1 

Presentation of plaint, memo of appeal or 
application to Munsarim of Court is "act in 
any Court” within meaning of O. 8, R. 1— 
Application under Sch. 2, Para. 20 presented 
by party's counsel— Counsel’s certificate of 
practice expiring before date of presenta. 
tion and renewed only after aioresaid date 
— Presentation of application is invalid: 169 

0. 6 — Practice of introducing obscure 
pleading with view to take adversary by 
surprise deprecated— It is duty of Court to 
clarify pleadings 457^ 

0. 6, B. 4 — Plea under S. 63, T. P. 
Act, not specifically pleaded in written state- 
ment bub raised in course of argument 

*1 could not be allowed as it took 

plaintiff unawares 4676 

— — 0. G, B. 17 — Order under O. 6, R. 17 
— No revision lies 87 

I 0. 7, B. 9 — Order "register” on plaint 
18 nob order of admission necessitating Court 
to grant time for payment of deficient 
Murt.fee 30* 

—0. 9, B. 9 and S. 116 — Propriety of 
order under O. 9, R. 9 restoring application 
cannot be raised in appeal from decree in 
suit — Order isopon torevision under S. 115- 
10 O W N 1316=C83) 20 AI R 1938 Oudb 
381=143 I 0 222, OVEBBULED 367a 
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Civil P. C. 

I '^—Application for permission 

to sue as pauper dismissed for default of ap. 

pearance — Applicant present in Court on 
c ay of hearing but failing to appear as ho 
did pot hear case being called out and filing 

application for restoration on same day 

Application held should be restored 3676 

^ ^ — Court not find- 

mg sufiicient cause under O. 9, R. 9 it 

may still restore application or suit to cor. 
lect palpable mischief (Obiter) 3fi7c 

0. 9, R. 0 — O. 9, R. 9 whether applies 
to restoration of application under O. 21 
R. 97 (Quare) 9la 

0. 13, R. 10 — Mere summoning of 
record does not ipso facto make entire 
record evidence in case-During inspection 
Court coming across important document 
throwing light on question at issue or being 
helpful in ascertaining truth — Court must 
take proper proceedings to have document 
brought on recorcl and proved according to 
law before using it as evidence 3116 

—-—0. 20, R. /.9— Suit for partition of un- 
divided share in revenue paying and other 
property — Preliminary decree decreeing 
suit for possession of plaintiff’s share in 
certain proporties—Form of decree hold not 
propor-Docree liolcl should have provided 
-or further action by revenue authorities in 
respect of revenue paying property and fur. 
ther directions in respect of other property 

ij — Several joint decree, 

holders— Payment to one does not bind 
others unless he represents them in some 

836 

0. 21, R. IG and S. .97 (b) O. 21. 

R. 16 does not contemplate order of sub- 
stibution — It gives transferee of decree 
right to apply for execution directly with- 
out obtaining order for substitution — 
Application can be entertained only by trial 
Court or on its ceasing to exist, under 
Section 37 (b) 5J2 

-o' cJ' — Objection 

under R. 58 dismissed — Within one year 

from order of dismissal amount of decree 
paid up by judgment-debtor and attach, 
ment withdrawn — Claimant need nob sue 
under R. 63 

- 0. 21, R. 62 — Mere fact that incum. 

brances are notified in sale proclamation 

proof regarding 
validity of incumbrances on«;/» 

— 0. S3 R. 3 and O. 41. B. < _ R 4 

'J. applies to case under O. 22, R 3 (2) 

165 
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Civil P. C. 

Application by debtors 

^ Encumbered 

nnr M applicants found 

nob to be landlords within meaning of Act 

Pending appeal by debtors one of credi. 

tors dying — Legal representatives of de- 

ceased nob brought on record within limi. 

tation_\Uether appeal abates as a whole 

Test— Appeal bold abated as a whole as 

it would lead to conflicting decisions since 

creditors interest in defeating debtors' ap. 
plication were joint and indivisible 

CFB) 219 

“0- 9 — More ignorance of res. 
pondent s death is not sufficient cause 166 

0. 22, Rr. 10 and 4 — 0. 22, R. 10 

contemplates application by successor-in. 
interest— Appellant allowing opportunity to 
apply under O. 22. R. 4 to go by owing to 
negligence-— Appealagainst deceased respon- 
dent abating — Application to substibuto 

transferees of deceased is not maintainable 

under 0. 22. R. 10 495 

— ^2, R. 10 — Compromise between 
.and S, two rival claimants for property left 
by rnahanb providing that N shall own pro- 
perty for his lifetime and after his death 
6' shall bo owner — N obtaining decree for 
possession and mesne profits against S — N 
dying — Decree for mesne profits held did 
not become part of estate vested in S and 
N .? heir or legatee could be substituted in 
^'s place 263 

0. 22, Rr. 12 and 8 — R. 12 does not 
exempt pending appeals arising out of exo. 
cution proceedings from operation of R. 6 

16a 

- — 0. 23, R. 1 — Failure to put alterna- 
tive case or omission to implead other 
parties or failure to produce documents at 
proper time are material and not formal 
defects — Court granting application under 
R. 1 on aforesaid grounds acts with mate- 
rial irregularity — High Court will interfere 
in revision 417 

0. 33, Rr. 10 and 11 — Suit in forma 

pauperis — Plaintiff succeeding only in part 
— Court may order defendant to pay whole 
of court. fee leviable on plaint if it thinks it 
proper 666 

0. 40, R. 1 — Where property is in 

medio receiver may bo appointed 328a 

0. 41, R. 2 — Grounds nob set forth in 

memo of appeal — Leave to argue cannot be 

granted in absence of particular reasons 

7Q/. 


0. 41, R. 11 and Si. 161 and 162 — 

Second appeal from decree of District Judge 


Subject Index, A. I. R. 194X Oudh 


CiYll P. C. 

dismissed under 0. 41, R. 11— Jorisdiotion 
to amend deoree .lies with District Judge 
and not with High Court 261 

0> 41,R. 27 — Question of proof of 

execution of document required by law to 
be attested — Plaintiff giving insufficient 
evidence— He cannot be allowed in second 
appeal to produce fresh evidence 894 

0. 41, B, 27 — Document all along in 

possession of party not produced by him in 
trial Court — It cannot be allowed in appeal 
to fill up lacuna in evidence 774 

0. 41, B. 27 (1) (h) and (c) (Oudh) 

For additional evidence in appeal essen- 
tial conditions ofR. 27 must be satisfied- 
Conditions of R. 27 (1) (b) and (o) held not 
satisfied 341a 

0.41, B.27 (l) (c) and (b),as amended 

by Oudh Chief Cowrf— Under O. 41. R. 27 
(l) (o) appellate Court cao admit additional 

evidence only when it finds it needful 

Appellant cannot be allowed to fill up lacuna 
in evidence produced in lower Court and 
patch up weak points — Whether non-pro- 
duotion is due to negligence of appellant or 
his counsel is immaterial 4296 

— — 0. 41, B. 33 — Point that 0. 41, R. 33 
should be applied not raised in lower appel- 
late Court — Whether second appellate 
Court can apply those provisions (Quare) 

* ^ ^ 56c 

■“ B. 1,0, 33, B. i~* Suit in forma 

paupons partly decreed — Application by 
plaintiff to appeal as pauper against part 
of decree dismissing suit— Valuation of suit 
property decreed to plaintiff held could not 
be taken into account in determining wbe. 
ther he was pauper 

Ss. 229 and 

230 — Company assessed under S. 23 ( 4 ), 
^come-tax Act, on estimated income — 
Order not being appealed against becoming 
linal — Assessment cannot be reopened in 
HQUidatioD proc66diDgs 260 

S. 250— Money deposited with bank 

as security for good behaviour of employee 
institutes trust money _ Depositor is en- 
titled to priority over other creditors: 126a 
Company— Liquidation — Realizations of 
assets subsequent to liquidation being real. 

• * ° existing assets changed 

into different form - They are liable for 
charge in respect of trust moneys 1266 

-—Liquidation — Promissory notes depo- 
sited with bank as security for good beha. 
viour of employee — Bank going into 
liqui^tion — Bank not producing its ac. 
counts — It cannot bo heard to say that 
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Company 

there was no evidence as to what has be- 
conoe of those notes so as to refute deposi- 
tor's claim for priority 1264 

- — -Liquidation — Trust moneysare outside 
liquidation and do not vest in liquidator 

« 126c 

Contempt of Court — Complaint under 
S. 500, Penal Code, against editor of news- 
paper — Pending it, editor publishing article 
suggesting that complainant is king of liars 
and conveying throat of future proceedings 
against complainant and his witnesses 
amounts to contempt of Court G7a 

— —Delivering speech at meeting tending 
to influence result of pending trial is con- 
tempt of Court 14 

Contempt of Courts Act (12 of 1926), 

S. 2 — Defamation case pending Publica. 

tion with tendency to prejudice public or 
Court for or against any party before cause 
19 finally heard amounts to contempt of 
Court — Some of publications held amounted 
to contempt of Court though not of serious 
nature— Unqualified apology held sulficienb 

d, Proviso — Apology at late stage 
— Value of, stated 57 ^ 

Contract — Offer and acceptance — Informal 
discussions by interested persons and Court 
of Wards passing resolution that if possible 

compromise to be effected on those terms 

Resolution held did not amount to offer or 
acceptance of offer 5296 

Contract Act (9 of 5. 4 — Passing 
resolution in confidential proceedings is not 
communication 529/ 

— S. 7— One of conditions left to disere, 
tion of third person — Acceptance is nob 
unqualified 529 ^ 

S. 25— Under S. 28 agreement is void 

when entire consideration or portion there- 
of is agreement nob to prosecute or to drop 
pending prosecution — This applies equally 
to case of guarantee — No portion of consi. 
deration traceable to agreement nob to 
prosecute criminally or to withdraw pend- 

— Surety cannot escape 
liability on ground of unlawful considera. 
tion — Motive and consideration are distinct 
Pre-existing liability of debtor sole con- 
sideration for security given — Transaction 
18 protected even if security be given with 
motive of being saved from risk of criminal 
prosecution 593 ^ 

S. 23 — Preventing estate by legal 

means from being taken over by Court of 
— Wards is not unlawful purpose 629p 
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Co-operative Societies Act ^5 0/ 192^;, 

Ss. 23 and 24 — Constnicbion of S. 23 

S. 23 refers to debts doe from Society to 
third persons — Aforesaid debts have no 
reference to debts of outgoing members due 
to Society itself 315a 

S. 43, Rules under, R. 20(1) First 

reference pending — Second reference is in. 
competent 315(2 

<S. 43, Rules under. R. 20 (7) (i), 

(ii) and (Hi) and R. 20 (8) (iii)—B.. 20 

(7) (i), (ii) and (iii) refers to defects of pro- 
cedure which do not invalidate award: 3154 

S. 43, Rules under, R. 20 112) (i) 

Award antedated, made after expiry of time 
6xed for making it without obtaining ex. 
tension of time involving procedural defects 
— Award even if invalid on aforesaid 
grounds can be set aside only by appeal 
under R. 20(12) (i) 3l6c 

S. 43, Rules under, R. 20 (12) (ii) 

Authorities of Co-operative Societies acting 
beyond scope of Act or otherwise without 
jurisdiction — Civil Court is competent to 
entertain suit questioning aforesaid acts 


31 


5e 


Cosharers — Adverse possession— Denial of 
-Y cosharer’s title by other cosharer Y by 

institution of mutation proceedings Y's 

possession becomes adverse from date on 
which X comes to know of denial of his 
title and not from date of decision in muta. 
tion proceeding 

Sale of fractional share means sale of 

that share out of entire khata and not out 
of area remaining after transfers of specidc 
plots 72^ 

Costs — Plaintiff's suit failing in lower Court 
on account of his mistake and inability to 
explain case — In revision plaintiff successful 
—Still he may bo refused costs 485t2 

Special costs — Petty matter regarding 
court.fees unnecessarily contested —Special 
costs may be awarded 4474 

Court.fees Act (7 of IS70), S. 6 (2) — 
Court has discretion to grant extension of 
time to make good deficient court-fee: 30a 

Sch. 1, Art. 1 and Sch. 2, Art. 11 or 

Art. 17 — Appeal though purporting to be 
against order amending decree, in substance 
one against amended decree under S. 14 (6), 
U. P. Encumbered Estates Act — Sch. 1, 
Art. 1 applies and ad valorem court.fee is 
payable 269 

•Sch. 1, Art. 2B — Application for re. 
demption under U. P. Agriculturists’ Relief 
Act — Decree conditional on payment of 
amounts due under mortgage and under 
deeds of further charge — Appeal contesting 


Court.fees Act 

liability under deeds of further charge— Ad 
valorem court.fee should be paid on differ- 
ence between amounts decreed and amount 
which is admitted 447^ 

Sch. 2, Art. 17 and S. 7 fiv) (b) (as 

ameyided by U. P. Act 19 of 1938) — Suit 
for profits — Mere fact that accounts may 
have to be gone into cannot convert it into 
suit for accounts — Sch. 2, Art. 17 and not 
S. 7 (iv){b) applies 622a 

Sch. 2, Art. 17 (as amended by V, P. 

Act 3 of 1932) — Suit for profits — Prelimi. 
nary decree for accounts— Appeal against— 

Sob. 2, Art. 17 applies 6224 

Criminal Procedure Code (5 of 1898), 
S. iOS— Person making seditious speech or 
on one occasion circulating notices promot- 
ing enmity between classes may be pro. 
secuted under S. 153A, Penal Code — But 
he cannot be proceeded against under S. 108 

„ 98(i 

0. 109 (a) and (b) — Applicability ot 

S. 109 (a) — Police discovering accused con- 
cealing himself at night with bis companions 
in hedges near village — Accused arrested 
and on being questioned giving wrong name 
and address— Accused unable to explain his 
presence in hedges at night with house 
breaking implement and refusing to disclose 
identity of bis companions who had escaped 
into jungle — S. 109 (a) hold was applicable 
though 8. 109 (b) was not 509 

' "’S. 117 (3) — Scope — Action under sec. 
tion can be taken against person standing 
surety for persons subject to inquiry under 
S. 107 in spite of order quashing inquiry 
proceedings after conviction of accused un. 
der S. 802, I. P. C., as that order merely 
amounts to termination but not cancellation 
altogether of the proceedings d21a 

Ss. 123 ( 6) and 108 — Security for 

good behaviour under 8. 108 — Rigorous 
imprisonment for failure to give is illegal 
under S. 128 (6) 98a 

S. 139A — S. 189.4l does not contemp- 
late merely that there shall bo examination 
of such evidence as may be adduced by 
parties — Magistrate should call for such 
further evidence if any, as may appear 
necessary 271 

S. 146 — 8. 145 contemplates not only 

actual possession but exclusive possession of 
subject in dispute 5154 

Ss. 146 (2) and Land in S. 146 

(2) does not include moveable property such 
as stock of medicines in shop 515a 

S. 146 ( 4^— Magistrate’s only concern 

under 8. 145 (4) is to see who is in de facto 
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possession of subject in dispute — It is not for 
him to determine title of parties or whether 
possession is founded on title or not 515c 

S. 145 (4) proviso and S. 145 (l) — 

Two months in S. 145 (4) proviso mean 
two months from date of preliminary order 
under 8 . 145 (1) 515e2 

S. 164 — Fact of police having witness’s 

statement recorded under S. 164 suggests 
that they do not consider witness to be alto< 
getber reliable and apprehend bis being 
tampered' with — But aforesaid procedure 
can be followed in appropriate cases: 517^ 


S. 235 — Accused can be convicted in 

one trial under Ss. 124A and 153A, I. P. C. 
—Separate trial is not illegal when accused 
is not prejudiced thereby 33 a 

S. 257 — Court is not bound to summon 

all witnesses cited by accused — It can refuse 
to summon witnesses on ground of their 
being called for vexation, delay or defeating 
ends of justice— Court refusing to summon 
witnesses on ground of their being called to 
delay case — Accused as protest giving up 
those witnesses — Accused cannot subse- 
quently contend that Court wrongly refused 
to summon his witnesses 33 ^ 


Si. 258 (1) and 36? — S. 258 (1) i 

mandatory — Order sheet is no substitut 
for judgment — Judgment silent as to con 
viotion or acquittal — Mere mention of fac 
of acquittal or conviction in order shee 
amounts to most flagrant disregard o 
Bs. 260 and 367 575 , 

S. 29? — Charge to jury — Omission t 

analyse evidence and to place facts favour 
able ^ to accused before jury amounts t 
misdirection 

— -S. 597— Charge to jury— Judge shouh 

explain to jury constituent elements 0 

offence with which accused is charged an< 

should not merely, reproduce section dealinl 

with offence— Offence under S. 368, Pena 

Code — Judge must explain to jury in 

gredients of offence and indicate that jut' 

should find on evidence whether accused hai 

knowledge of kidnapping of girl by othe 

accused-Omission to do so vitiates verdic 
of jury 

—S. 342 -- Though 8 . 342 gives Cour 
discretion, It 18 generally expedient that ac 
cused should have his attention drawn to oir 
ournstanoes strengthening prosecution oasi 
against him and be expressly given oppor 
tUDity of oxpliuDiDg them 51 7 , 

- Si. 842 and 637 — Magistrate examin 
mg accused after prosecution case was closec 


Criminal P. C. 

and one defence witness heard — Procedure 
is not in violation of S. 842 unless accused 
is prejudiced thereby — Even if it be 
irregularity it is curable under 8 . 537 : 5106 

S. 345 ( 6 ) — Complaint under Ss. 452 

and 392, Penal Code, dismissed as com* 
plainant did not wish to proceed with case 
— Fresh application by complainant stating 
that withdrawal of complaint was based on 
misconception of facts — Magistrate reviving 
original complaint and on evidence finding 
accused guilty under 8 . 323, Penal Code, 
and not 8 . 452 or 8 . 892, Penal Code — 
Revival of complaint held justified — Con. 
viction under 8 . 323, Penal Code, lield legal 

510a 

S, 34 ? — Prosecution by Crown — Case 

conducted by Prosecuting Inspector — 
Application for committing case to Sessions 
must come through Prosecuting Inspector 

409a 

S. 423 (2) — Jury's verdict perverse — 

Verdict can be set aside 5G7(i 

■ Ss. 436 and 43? — Words ‘‘further 
inquiry" in S. 436 apply to all cases of 
discharge except discharge mentioned in 
8 . 437 — Under 8 . 436 no question of preju- 
dice to accused arises — Distinction between 
Ss. 436 and 437 explained— Object of 8 . 437 
stated 4096 

Ss. 43? and 34 ? — Essential point for 

action under 8 . 437 or 8 . 347 is bo see that 

accused's rights are in no way prejudiced 

Interference under S. 437 in midst of trial 
deprecated — Order under 8 . 487 held not 
justified 409c 

S. 439 — Evidence of certain witnesses 

accepted by lower Courts — Applicant in 
revision cannot urge that evidence of other 
witnesses should be given greater weight 

4766 

' -S. 439 — Chief Court's practice — 
Application under 8 . 439 is nob entertained 
except on special grounds, unless it has 
previously been made to Sessions Judge 

having concurrent jurisdiction Wrong 

advice by counsel is no "special oiroum* 
stance" entitling application to Chief Court 
without previous application to Sessions 
Court 268 

S. 439 — Acquittal by Sessions Judge 

without exercising proper judicial mind and 
without proper review of evidence — Appli* 
cation by private person for setting aside 
order of acquittal — Order must be sot aside 

182 

S. 489 — High Court in revision is 

bound by findings of fact — Finding that 
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record of speech is nob true is binding in 
revision 98c 

S. 439 — Acquittal — Revision against, 

cannot be treated as appeal — High Court 
will interfere only in exceptional matters 
where Magistrate fails to exercise impartial 
judicial mind in considering evidence or 
leaves evidence entirely out of consideration 

or relies on evidence not on record High 

Court is, however, not bound to accept 
bndings of fact of lower Court— But it will 
exercise revisional powers very sparingly 
and only when there has been miscarriage 
of justice or perverse and unreasonable 
decision — Order of acquittal sought to be 
set aside and re- trial prayed on ground that 
High Court should take different view of 
evidence — Held that High Court would 
have given very short shrift to complainant’s 
application but inasmuch as it was reference 
by Additional Sessions Judge, High Court 
was prepared to go into evidence 7 

S. 476— Special Judge sitting as Court 

under U. P. Encumbered Estates Act can as 
civil Court proceed under S. 476 48a 

Ss. 514 and 537 — Absence of evidence 

and hnding — Effect — Forfeiture of surety 
bond without recording reasons based on 
evidence is merely an irregularity fallinc 
under S. 537 321^ 

S. 5l4 — Delay in proceedings — Magis. 

trate can take steps to forfeit recognizance 
under S. 107, even after conviction of per- 
son concerned of offence involving breach 
of peace 32 ig 

— ~S. 528 (2) — Case transferred — Com- 
plainant cannot claim trial do novo as of 

, 388a 

— -Ss. 628 (2) and 17 — Sub-Divisional 

Magistrate ordering transfer of case — 
District Magistrate can set aside order and 
transfer case to other Court— Case reaching 
stage of defence and two of defence wit- 
nesses examined— Transfer at late stage in 
circumstances of case held not jusbiffed 

3885 

a — Issue of notice under 

S. 528 (2) IS not obligatory on but disere- 
tionary with District Magistrate — Notice 
would delay further trial already delayed 
by transfer application — Notice held not 
necessary 388c 

S. 637 — Use of evidence nob part of 

record is by itself proof of prejudice to 
accused — Use of evidence produced in other 
case is illegality not curable by 8. 637; 206 

8. 640 — Court’s power and duty to 

examine witnesses — Witness declared 


Cf minal P. C. 

hostile in committing Magistrate’s Court- 
Sessions Court should examine witness 
under S. 540 even if Public Prosecutor is 
unwilling to examine him on ground of his 
being hostile 599^ 

Ss. 640 and 342 — It is not proper to 

examine witnesses under S. 540 after case 
is ffnished and without examining accused 
again under 8. 342 20a 

Criminal trial — Acquittal — Accused 
charged with certain offence — Fact of bis 
nob being convicted amounts to implied 
acquittal though there may not be express 
order to that effect 575i 

Benefit of doubt — Case against the 
accused nob free from reasonable doubt-^ 
He should be given the benefit of doubt 

^ 487e 

Criminal investigation — Distribution 

of rewards to police should bo delayed till 
decision of case 4876 

Evidence — Fact that witness was not 

mentioned in first information report is not 
ground per so to reject his evidence 599a 

Evidence — Public Prosecutor should 

examine in Sessions Court all .witnesses 
mentioned in list submitted by com- 
mitting Magistrate — He cannot refuse to 
produce witness on ground of bis having 
turned hostile 5996 

Evidence — Hostile witness — Murder 

case — Prosecution witness is not hostile 
merely because be states that nothing was 
recovered from accused's possession at time 
of his arrest 599d 

Evidence — Witness deposing to seeing 

murder bub not giving information — Evi- 
dence cannot be from suspicion 569e 

Evidence — Accused disappearing after 

occurrence — Accused’s failure to put for- 
ward any explanation is point in favour of 
prosecution 5176 

Evidence — Portion of evidence dis- 
believed on material points against some 
accused — Remaining evidence should not 
be accepted as against other accused 467a 

Evidence — Evidence of prosecution 

witnesses who have been rewarded before 
decision of case is suspicious and tainted 

487c 

Evidence — Prosecution evidence 

should be examined on its intrinsic worth 
and nob in light of defence evidence 467/ 

Evidence — Investigating officer can 

indicate before Court bis source of infor- 
mation — Such evidenoo is admissible: 180a 
—Evidence — Accomplice — Corrobora- 
tive value is more with respoot to parti- 
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oulars not already known tban with respect 
to matters known ISOe 

Evidence — Accomplice — Corrobora- 
tion — Conspiracy — Nature of corroboration 
explained 130d 

Evidence — Accessory after fact — His 

evidence cannot be pat higher than that of 
approver 130/ 

Evidence — Unreliable witness need 

not be totally discarded 130p 

Evidence — Approver — Verihcation 

proceedings — Value of, stated 130i 

Hostile witness — His evidence can be 

believed in part — Either side may rely on 
his evidence 180/( 

Crown — Escheat — Burden of proof is on 
Grown and not on party in possession; d37a 

Custom — Wajib.ul.arz — Similar entries 
regarding certain custom but conflicting 
statements in regard to other customs — 
Wa}ib-ul-arz should not be rejected on 
question of former custom 4686 


Digambari Jains — There is no custom 

that father is absolute owner of ancestral 
property 230; 

— Custom should not be extended by 
analogy 230^k 

(Oudh) — Jethansi custom prevailing in 

zamindari of Chbatrapalgarh in district of 
Partabgarh — Word *Bon’ held did not include 
grandsons 1146 


Decree — Construction — Exeoutability - 
Objections to — Award made rule of Coui 
— Judgment-debtor to pay Bs. 1015 t 
decree. holder by instalments — Immovabl 
pro^rty hypothecated for creditor’s satii 
faction to remain so until liability full 
satisfled •— On default of any instalmen 
entire balance to become immediately paj 
able and entire hypothecated property t 
be deemed to have been sold in favour ( 
deoree-holder who was given right to tah 
proprietary possession of same and righl 
of judgment.debtor to be entirely extir 
guJBhed— -On default of instalment, decree 
holder taking possession of property in fu 
satisfaction of decree — Ten months afte 
judgment-debtor s widow applying unde 
8. 161, Civil P. 0., to set aside decree o 
ground of Its being merely declaratory an 
Its being nullity for want of registration an 
to set aside order deUvering possession 1 
decree. bolder-Decree held notdeolaratoi 
but executable — Application under 8. 16 
Civil P. 0., to set aside decree held inoon 

petent — Proper remedy held by regu’- 
suit 


Deed — Execution — Proof — Statements by 
Government officers regarding execution of 
document by certain person are not proof 
of execution by such person 629i 

Execution — Presumption is that exe- 
cutant was of sound disposing mind at time 
of execution 529A; 

Trust deed — Trustees not given any 

powers and their tenure of office at control 
of executant — Deed held void as being sham 
and fictitious 629(> 

Construction — Deed not ambiguous 

and capable of legal construction — Con- 
temporaneous circumstances and subsequent 
conduct of parties are inadmissible 6076 

Construction — Sale or mortgage — 

Intention of parties at time of transaction 
must be looked to — Intention must be 
gathered from deed itself and surrounding 
circumstances — Test whether document 
creates relationship of debtor and creditor 
is not satisfactory — Transaction held mort- 
gage by conditional sale and not out and 
out sale 4706 

Construction — Gift deed — Intention 

of donor should be ascertained from language 
used in deed — Such intention must be 
effectuated as nearly as may be consistent 
with personal law of donor — Ordinarily, 
under Hindu law persons of same relation- 
ship take per capita d69a 

Construction — Language clear and 

unambiguous — Conduct of parties is irrele- 
vant in ascertaining intention of grantor 

3696 

Construction — Mortgage — Usufruc- 
tuary mortgage and lease — Document pur. 
porting to lease property at fixed annual 
rent for five years — Grantee empowered to 
cultivate or put some one in residence but 
prohibited from effecting transfers in certain 
ways— Grantor taking Rs. 700 as peshgi on 
security of above-mentioned property and 
undertaking to redeem property by paying 
up aforesaid amount and to have lease can- 
celled — Transaction held usufructuary 
mortgage and not lease — Prohibitions as to 
transfer in deed held ineffective 1986 

Construction — Deed purporting to bo 

perpetual lease of under.proprietary rights 
held out and out sale 12 

Easements Act (5 of 18S2), S. 13 (a) _ 
Portion of house sold — Owner of remaining 
portion is entitled to get way up to public 
road — No other passage from bouse except, 
ing one claimed — Owner can use it as ease- 
ment of necessity — It is for other side to 
show that owner has access to public road 
through another's property 585a 
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Easements Act 

— S. 13 (a) ~ Lower appellate Court 
failing to fully appreciate nature of easement 
of necessity — Second appellate Court can 
find whether such easement exists 5856 

S. 56 — Transfer by licensee in favour 
of third person — Transferee is rank tres- 
passer as against original grantor 172a 
Estoppel — Admission wrong in point of 
fact and made in ignorance of legal rights 
cannot operate as estoppel 429c 

Evidence — Party denying genuineness of 
document can subsequently admit it on re- 
consideration — Court can take into con. 
sideration such document 1896 

Appreciation — Previous conviction 

8 or 10 years before — Acquaintance witli 
person interested in prosecution— Only for 
this, witness need not be discredited 1306 
Evidence Act (1 of 1372), S. 10 — Ap. 
plicability — Where there is reasonable 
ground to believe that there was a con. 
spiracy to commit an offonco and that the 
accused were members of it. S. 10 is appli. 
cable to tho case — Any statement made 
by one conspirator to another indicating in 
any way the complicity of a third conspira. 
tor is a relevant fact and as such may bo 
admitted — Whether it should bo believed 
or not is another question 130e 

S. hi — Prosecution under S. 153 A. 

Penal Code — Previous conviction for similar 
offence can be taken into account under 
Section 14 3106 

S'!. 21 ( I ) 071(1 32 — Marriage — Proof 

Statement by wife as to her marriage 
with her husband before it was disputed is 
admissible 2846 

Ss. 25 and 8 — Confession — Self.ex. 

culpatory statement relating to some fact 
which if true negativing offence alleged to 
be confessed — Statement is nob confession 

— Accused B, P and il/ charged with 
murder of D— First report of offence made 
by D's brother — Shortly after aforesaid 
report, ill also reporting that be and B 
found thief lying behind bis house under 
tree and that B bad struck him with lathi 

— Thief was then found dead and corpse 
idenbihed as that of D — M could not say 
who killed D — Oe came to report against 
D that D had tried to break into house to 
commit theft — He came at B's request to 

make report lest they be implicated M's 

report held admissible under S. 8— Report 
held not confession within S. 25 369e 

• 5. 26— Choukidar is police officer with- 
in 8. 26 — Confession by accused after bis 
arrest by choukidar and while being escorted 


A. I. R. 1941 OUDH 


Evidence Act 

under his control is inadmissible Possibi- 

lity of its having been made during ohouki- 
dar’s temporary absence cannot affect its 
admissibility 563a 

S. 26 — Accused pointing out place of 
murder to police officer— Pointing of place 
being evidence of confession of bis guilt is 
inadmissible 5 g 3 ^ 

^ S. 32 — Statements by deceased dur- 
ing his lifetime that there was in his family 
no person alive whether near or remote 
cannot ho construed as meaning that de- 
ceased left no heir 337 i 

S. — Existence of sufficient evidence 

to prove that books of account wore regu- 
larly kept in course of business — Entries 


are relevant under S. 34 230c 

S. 68 — Attesting witness unable to 

prove document — Deed can be proved by 
other evidence 284c 

S. 68 — Fact that one of attesting wit. 

nesses had turned hostile is no ground for 
not producing him 896 

S. 68, Proviso — Suit on mortgage 

— Dofondant denying execution of mort. 
gage deed and also stating that it was nob 
genuine — Denial is spociBc 89a 


S. 68, Proviso — In case of mortgage 

bond, word "oxocution” means and includes 
whole series of acts which are necessary to 
give document validity as mortgage 89c 

$. 76 — Copy of public document not 

bearing certiBcate required by S. 76 is in. 
admissible 77c 

Ss. 90 and 65 — Document in respect 

of which statutory presumption is bo bo 
made must be produced under S. 90 before 
Court — Certified copy of sale deed produced 
— Court cannot under S. 90 presume 
gODuinenoss of original sale deed 4336 
S. 114; Ulus, (a ) — Recovery of incri- 
minating articles from accused and identi. 
fication of accused held suffioiont for 
proving guilt of accused — No nocosaity for 
presumption under S. 114, illua. (a) 618a 

S. 114, Ulus. Ta.)— Presumption under 

— Before raising it, Court must consider 
explanation of accused 6186 

S. 226— Operation of doctrine of estop- 
pel under S. 116 is confined only during 
continuance of tenancy 429d 

Ezeoution — Appeal or revision in — Law 
applicable is that prevailing at time of eze- 
cution application and not that prevailing 
at time of institution of suit— S. 276, D. P- 
Tenancy Act, applies even though suit was 

filed before U. P. Tenancy Act 609a 
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Attachmenb — Property attached by 

decree-holder damaged while in supardar's 
oaetody — Decree-holder is liable 412c 

Limitation — Step-in-aid — Certifying 

of payment is not step. in. aid 93a 

Instalment decree with default clause 

— Decree-holder, on default of instalment, 
exercising option to execute his decree for 
whole amount — He cannot again claim to 
realize any of instalments as they fell due 

93c 

Fraud — Decree — Active concealment of 
proceedings from defendant resulting in 
decree against him is clear fraud and viti. 
ates decree 341c 

Hindu law — Alienation — Guardian — 
Mortgage of minor’s property by guardian 
not in capacity of guardian does not bind 
minor — Mortgage not for benefit of minor 
— Mortgagee will have no locus standi to 
sue on mortgage 2266 

—^—Alienation — Widow — Reversioners 
alone can challenge 189c 

Debts — Father — Liability of son — A 

obtaining decree against B — C member of 
joint Hindu family executing pronote in 
A’s favour to satisfy decree — C borrowing 
money from D on pronote to pay off earlier 
pronobe — C's debt from D cannot be said to 
be without consideration so as to relieve his 
son of his liability 62a 

Debts— Father— Son’s pious obligation 

— Son s liability is not limited to accretion 
to family property which he receives by 
survivorship on his father’s death but 
extends to whole of his share in joint 
family property including that portion of it 
to which he was entitled before his father's 
dc&th 622^ 

Family settlement— Validity of— Test 

IS whether parties laid claims against each 
other and whether such claims were settled 
by family arrangement— Validity of claims 
of parties has no bearing on validity of set. 
tlement — Fact that one of parties is not 
member of family is irrelevant for deter, 
mining validity of settlement 186 

r — >mily _ Ancestral property — 
Property inherited from maternal grand, 
mother is not ancestral — Brothers take it 
fts tdoantS'iQ.GoiQQQOD SSla 

—Joint family — Family can bo joint 
without pnt family property— There is 
presumption of joint family but no pre- 
sumption of joint family property without 
nucleus— Burden to prove separation is on 
party alleging it 33 ^^ 
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-Joint family — Brothers forming joint 

family — One of them taking ornaments of 
bis wife and utensils got by him in his first 

marriage when leaving family for service 

He cannot be said to have separated even 
if he took some joint family property with 
him along with aforesaid articles 331c 

Joint family — Members can have 

separate property — Fact of their keeping 
their earnings separate is not enough to 
show separation 331(i 

Joint family — Separation — Each cage 

depends on its own facts — Brothers in 
service — Fact of their living separately 
affords little evidence of separation 331e 

Joint family — Member acquiring sepa- 
rate estate — Person alleging amalgamation 
of separate estate with joint family property 
must show unequivocal intention on part 
of member acquiring separate estate to 
amalgamate it with joint estate — Question 
depends on intention to bo inferred from 
evidence adduced 831/ 

■ Joint family — Family business — Debt 

incurred for carrying on family business is 
inseparable part of family property 230a 

Joint family — Family business Busi- 
ness of Hindu after his death becomes 
joint family business in hands of bis male 
issue — Joint ownership so created is family 
partnership created by operation of law 

T . 2306 

« Joint family — Ancestral nucleus — 

Question of loss or profit in going concern 
is immaterial in establishing existence of 
ancestral nucleus 230<f 

Joint family property — Ancestral 

nucleus left by deceased inherited by sons 
— Subsequent acquisitions by any one of 
them should bo presumed to be joint family 
property 2306 

Joint family property— Mere fact of 

Hindu making will in respect of his pro- 
petty does not raise presumption that pro- 
perty is self.aoquired 230/ 

Joint family property — Even in ab. 

senco of ancestral nucleus, property acquired 
by joint labour of members is presumed to 
bo joint family property 230^ 

Joint family property — Alienation of, 

by oDe mombar^He or his malo dascou* 
dant is not estopped from oballooging alie- 
nation on ground that previously that 
member dealt with that property as bis 
self-acquired property 230A 

— — Marriage— I/, son of N, from second 
wife not belonging to family of M Z/'s 
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marriage with M’s eon’s daughter is not 
invalid 337(i 

— — Partition — Son born after partition can 
claim by birth interest in property allotted 
to father 230» 

Partition — Partition between sons 

Mother is entitled to equal share even if in 
possession of some property by way of 
maintenance 1506 

■ Stridhan property — Sons inheriting 
from mother take as tonants-in-common 
and not as joint tenants 429/ 

Succession — Bandhus — Father’s 

father’s daughter’s son’s sou comes among 
bandhus 337c 

Income-tax Act (11 of 1922). S. U ( 1 )— 
Widow bequeathing her entire estate to 
daughter’s son’s eon and fixed maintenance 
allowance to his widowed mother— After 
testatrix’s death, Court of Wards in charge 
of estate paying maintenance allowance to 
widowed mother — Allowance held fell 
within purview of S. 14 (1) and was exempt 
from taxation 22 

S. Burden of proof that accounts 

asked for are not maintained lies on asses, 
see — Income-tax Officer is entitled to dis. 
believe improbable statements and ask for 
further proof to show that accounts deman- 
ded are not maintained 279c 

S- GC (2) (Question whether parti. 

cular sum is profits or capital is one of fact 

445a 

05. CO (S) and 27 — Quostion who- 
ther there was any material for holding that 
ossessee had nob sullicient cause within 
S. 27 is one of law 4456 

( 2)1 27 and 23 — Eeferonce 
under S. 66 on |)oint of law in connexion 
^ith proceedings under S. 27-Ae8083oo 
cannot take matter back to S. 23 and con. 
tend that original procedure was wrong 
which debarred assessee's right of appeal 

o » 279a 

S. 66 (2) — Question of law— The 

sufiicioncy of evidence is no doubt a ques- 
tioo of fact but the question whether there 
is evidence at all from which an inference 
could be drawn is a question of law : 2796 

S. 66 ( 3 ) — High Court has discretion 

under 8. 66 (3) 445^ 

Interest — Interest on price of modicioea 
supplied by doctor — Doctor’s practice to 
charge interest at certain rate does nob 
amount to usage— Nor does mention there, 
of on bill amount to contract — No notice 
claiming interest given — Interest can be 
claimed only under S. 61, Sale of Goods 


Interest 

Act. on price of medicines but not on- 
amount charged as visiting fees 2546 
Interpretation of Statutes — Fiscal Act 
should be construed in favour of subjeet 

Jurisdiction— Waiver — Plea of want^of 
jurisdiction when not raised in the trial 
Court must be deemed to have been waived 
by the parties 5g7p 

Civil Courts — Bar of jurisdiction of — 
When statute provides particular remedy, 
general remedy in civil Court becomes 
barred — Remedy for recovery of amount 
paid under Government Notification under 
Police Act, as compensation to injured in 
riot is by way of revision to Commissioner 
or Local Government and nob by suit in 
civil Court 355^ 

Landlord and tenant — Ilouge in village 
nbadi appurtenant to tenancy — Tenant is 
entitled to retain possession until he is 
ejected from holding or abandons village — 
House in abadi not appurtenant to tenant’s 
holding Person building bouse has only 
right of residence until house fallsor tenant 
abandons it 4496 

— I — Rent suit — Question of proper rent 
raised and decided — Decision operates as 
res judicata in subsequout suit 269 

■ Tenant canuot by more assertion of 
under-proprietary right for some period 
become under- proprietor 496 

Lessor and lessee - Lessor can prohibit 
lossoQ from making transfers of various 
kinds 198a 

Limitation Act (9 of 1908), S 5— Decree 
awarding damages — Appeal against only 
part of decretal amount— Claim to damages 
found time- barred and appeal allowed— 
Court can dismiss entire claim and set 
aside decree as a whole — Court should how- 
ever require api)ollant to pay court-foe on 
entire decretal amount in suoh case 16 

S. 7 — Case falling under S. 7 — Word 

^’discharge" in S. 7 includes discharge of 
right to 8U0 — Joint Hindu family of 
brothers — Right to suo for recovery of pro- 
perty improporly alienated by guardian is 
joint — Manager of such family can give 
discharge or reloaso of aforesaid right to 
sue — CoDsoquontly failure of elder brother 
on attaining majority and becoming mana- 
ger, to sue within limitation bars right of 
younger brothers also 

— S. 12 (3/ — Application for leave to 
appeal to Privy Council — Time requisite 
for obtaining oopy of decree and judgment 
should be oxoluded 1247 
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S. 14 — Applicability — Collector under 

U. P. Village Pancbayat Act, S. 71 (l) (a) 
cancelling jurisdiction of pancbayat — Not 
S. 14 but S. 71 (2), U. P. Pancbayat Act, 
applies 276a 

* S. 15 — S. 15 does not apply to ad- 

ministrative instruction to Courts to keep 
execution cases pending against certain 
classes of persons until further orders: 936 
— ^iS. 19 — Business letter— Name of part- 
ner in 6rm in beading is good 6igoature:376c 
S- 19 — Letter written by general 
agent of debtor at bis request is acknow- 
ledgment — Fact that agent had no autho- 
rity under mukbtarnama to make acknow- 
ledgment is immaterial 254a 

S. 20 — Record of payment of itself 

not showing that it was made towards in- 
terest — Creditor cannot establish by evi- 
dence aliunde that payment was made 
towards interest 5Ca 

■■ S> 20 — Payment towards principal 

It must be shown that payment was made 
towards principal or appropriated by credi. 
tor towards principal — Appropriation must 
be shown to be within limitation 566 

S. 29 — Applicability — 8. 29 applies 

only when special or local law prescribes 
period of limitation 2766 

— — i4rt. 13 — Decision of District Judge 
appointing person to perform duties of 
mubwalli — Suit for possession by person 
claiming to be trustee — Art. 13 does not 
apply 529 x 

Arts. 3G and 39 — Removal of earth 
of plot by persons having no title or grant 
18 tortious act and falls under Article 36 


, 142 — Transfer found voi 

ah initio— Suit for possessioo — Article 14 
applies and not Art. 44- Cause of actio 
accrues at date of dispossession 175 
—Arts. 66. 80. 68. 74 and 75-Bon 
stipulating repayment within 6xed perio 
—Interest payable yearly — Creditor ent 
tied to sue on non-payment of interest - 
Suit for amount due under bond — Bon 
he d single bond - Limitation runs fror 
date ei)eoi6ed for payment under Art. 6 
and not from date of first default in pa^ 
ment of interest- Nor does whole amour 
become payable on date of first default s 
as to attract Art 80- Neither Art. 68 nc 
Articles 74 and 76 apply to aaoh case : 1 

.V ^ ^^0 = 16 

518^ A1 n 1925 Oud 
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Limitation Aot 

Art 75 — Waiver — Intention to waiva 

certain instalment clear — Suit should not 
bo dismissed merely because plaintiff 
makes mistako in not including such instal- 
ment also 485a 

* Art. 75 — Creditor entitled to realize 

entire amount on default of six monthly 
instalments — He can claim not only instal. 
ments within three years of suit but also 
the six instalments which constitute his 
cause of action 4866 

Art. 75 — Waiver — Instalment bond 

with default clause — Creditor not suing 
within limitation on default of first two 
instalments but accepting part of first in- 
stalment towards payment of sum due and 
then suing on subsequent defaults for whole 
amount — Held that there was waiver in 
respect of option arising on first two de- 
faults 74 

— Arts. 142 and 144 — Suit for possession 

— Plaintiff alleging that defendant was in 
possession without right, that he was in 
possession of share in suit and was dispos- 
sessed when his father’s name was struck 
off mutation register and that ho based his 
claim on title and not on possession and dis- 
possession — Suit held governed by Art. 142 

„ , 415a 

Mahomedan law— Dower — Gift by hus- 
band to wife in lieu of dower debt — Deed 
reciting certain amount to be due as dower 

— Wife’s evidence of having demanded 

dower debt— Dower must bo deemed to be 
prompt 457 jj 

Dower — Gift by husband to wife in 
lieu of dower debt — Plaintiff challenging 
deed as fictitious on ground that dower was 

paid long before execution of deed Burden 

to prove payment is on plaintiff Mere 

statement by plaintiff disclosing certain liv- 
ing persons as source of his knowledge of 
payment cannot shift burden 4575 

' Dower — Payment of — Presumption 

Lapse of time since marriage or husband's 
having been in position to pay dower debt 
raises no presumption in favour of payment 

— I — Dower — Compromise decree for cer- 
tain amount passed against husband- Gift 
by husband to wife in lieu of dower debt 
few days before expiry of time fixed in de. 
oree cannot throw any doubt on such pay- 
ment of dower 467d 

^Gift — Hiba-bil-iwaz — Validity — Ac- 
tual payment of consideration and donor’s 
bona fide intention to divest himself in 
praeaenti of property and confer it on donee 
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Mahomedan law 

must be established — Adequacy of consi- 
deration is immaterial — Delivery of posses- 
sioD is not at all necessary — Declaration in 
gift deed as to delivery of possession to 
donee is sutlicient to establish delivery of 
possession even if it be necessary 348c 

Gift — Hiba-bil iwax — In spite of gift 

donor treating property as his own and 
mortgaging same — Aforesaid change of 
donor’s intention held did not destroy 
donee's interest 348d 

Gift— Hiba.bil-iwaz— Gift of land by 

husband to wife in lieu of dower debt 

Donor stating in deed that he put donee in 
possession at date of execution of deed and 
that he had no concern left with gifted land 

and donee would enjoy all rights therein 

Bona fide intention to divest in prfnsonti is 
established — Gift is not invalid for non- 
delivery of possession 284a 

Guardianship — Person who is neither 

father or father’s father nor executor ap- 
pointed by will of either of them is not 
guardian of property 529 m 

Marriage — Proposal and acceptance 

need not bo in any particular form — Evi- 
dence that wife gave her consent and hus- 
band agreed to dower constitutes sufficient 
proposal and acceptance— After long lapse, 
formalities of marriage should bo presumed 
to have been complied with 284<Z 

—■ Marriage — Acknowledgment — Man 
acknowledging woman as his wife — Pre- 
sumption of marriage is raised — Direct evi- 
dence of marriage adduced but not believed 
— Effect of presumption is not lost — Bur- 
den of rebutting presumption is still on 
opposite party 284s 

■ Wakf — Order of District Judge as quazi 
appointing person to perform duties of mut- 
walli does not bar suit for possession by 
person claiming to be trustee 529u 

Will — Will leaving life. interest to 

testator's widow with remainder to another 
heir is permissible 25a 

Will — Bequest of more than one-third 

of whole property to stranger — Consent of 
heirs may be signified by conduct 256 
MalDtenance — Maintenance charged on 
village profits — Profits reduced — Main- 
tenance can be rednced proportionately 

Fact of maintenance being fixed by will is 
immaterial 2036 

Haatep and sepyant — Contract of service 
is terminable by reasonable notice in absence 

o! express agreement or custom Fifteen 

days* notice is reasonable for ordinary clerk 

10a 


Master and seryant 

— — Pleadings — Suit by servant claiming 

himself entitled to one month's notice 

Servant found entitled only to fifteen day’s 
notice — Master can take advantage of 
aforesaid findidg even though he did not 
raise that point specifically 106 

Minor— Decree against — Setting aside 

Gross negligence — Suit against minor by 
mortgagee for arrears of rent of mortgaged 
property decreed — Guardian not raising 
plea that minor was not mortgagor's heir 
under custom — Interests of guardian 
adverse to those of minor — Guardian held 
guilty of gross negligence — Minor held 
entitled to declaration that decree did not 
bind him 2236 

Mortgage — Mortgagee in possession— Pro- 
fits — Collection of — Mortgagee is entitled 
to 10 per cent, of profits ascostsof collection 

498<f 

Interest — Mortgagee making himself 

personally liable — Mortgagee nevertheless 
can treat interest due as charge on property 
in absence of contract to contrary 498/ 
Mortgage deed providing for imme- 
diate possession of part of mortgaged pro- 
perty to be given to mortgagee — Remaining 
mortgaged property in possession of tenants 
to bo delivered subsequently on fixed date 
— Mortgagor undertaking to pay annual 
rent payable by tenants in respect of afore- 
said property from execution of mortgage 
deed until delivery — Possession not de- 
livered as per agreement — Suit by mort- 
gagee for possession and damages — Claim 
held was governed by Art. 116 and not by 
Art. 109, Limitation Act, and that breach 
of contract occurred once for all when pos- 
session was not delivered on fixed date; la 


Motor Yehioles Act (4 of 1939). S. 112 
— Words "this Act” do not include convic- 
tions under old Act of 1914 and such con- 
victions should not be taken into account 
in imposing fine under Section 112 260 

S. 133 — U. P. Motor Vehicles Rules 

(1940), R. 2 (g) — Honorary Special Magis- 
trate has jurisdiction to try offence punish- 
able under the Act 266 

*Mu8salman Wakf Validating Act (6 of 

1913), S. «?— S. 3 is not exhaustive— Wakf 
providing for maintenance of servants is 
perfectly valid ^22 

Oadh Ciyil Rules. Vol. I, Paras. 63, 64 
and 55— Document admitted should not be 
returned before conclusion of case 89oa 

Chap. VI, B. 279 (' 5 i; — Bank in 

liquidation— Claim for sum duo under trust 
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Oadh Civil Roles 

— B. 279 (51) has DO application — Claimant 
is entitled to interest up to date of payment 

126/ 

Oodh Courts Act (4 of 1925), S. 12 (2) 
Third appeal — Point not raised before 
Judge whose decree is appealed against 
cannot be raised in third appeal 5266 
Oudh Land Revenue Aot (17 of 1876), 
S. 66 — Khewat prepared under S. 56 — 
Word “matahtdar” in, means under.pro. 
prietor 189a 

Oudh Laws Act (18 of 1876, as amended 
by Act 16 of 1989) — Amending Aot has no 
retrospective effect 18a 

S. 6 — Pre-emption of part of property 

sold can be allowed if pre-emptor pays 
entire sale price 186 

S. 8 — Area outside urban area or 

abadi is not town 77a 

.S'. 9 — Sale of under.proprietary tenure 

— Member of village under.proprietary 
community has preferential right to mom. 
ber of village proprietary community .776 
Oudh Rent Act (22 of 1886), Ss. 3 (lo) 
and Muafidar is tenant within mean- 
ing of S. 3 ( 10) — Principles of tenancy land 
apply to muaff holding in matters of suc- 
cession — Principles of Hindu joint family 
property do not apply — Surrender of hold- 
ing by maufidar is valid under S. 20 and is 
binding on sons 27 

Ss. 6 and 2.27— Transfer of occupancy 
rights created under 8. 6 and those created 
by agreement — Distinction — Transfer by 
agreement — Condition against alienation is 
forw benefit of superior proprietor who alone 
can question it — Transferor cannot raise 
question of invalidity of transfer and sue 
transferee as trespasser under 8. 127: 526a 

Ss. 19 and 19 A — Remission of revenue 

does not by itself entitle tenant to remis. 
Sion of rent unless so ordered by (Collector 


2 

— 1 — S. 208— -Minor — Decree against, 
tamed in revenue Court — Suit by mi 
for declaration that decree is not bine 
on him on ground that he was not prop< 
represented is cognizable by civil Cour 
S. 108 is no bar 2' 

- — S. 127, as amendedhy Aetdof 192 
Person against whom ejectment decree ' 
passed retaining possession—Aforesaid i 
son IS not entitled to possession from d 
of decree and therefore falls within r 
chief of 8. 127 

—S. 161 — Under 8. 161 deoree-bol 
must show that decree cannot be satis 
out of moveable property — But very li 


Oudh Rent Act 

evidence is required to shift aforesaid bur- 
den — Decree-holder showing that there 
was reason to think that judgment-debtor 
had no moveable property and filing affida- 
vit to that effect — Judgment- debtor must 
prove that he has moveable property — . 
More than three years after decree judg- 
ment-debtor raising objection under S. 151 
for first time — Objection vague and not 
supported by affidavit or offer to produce 
evidence to prove existence of moveable 
property — Objection held could nob be 
allowed 374 

Ss. 152 and 151! — Under-propriefcor 

mortgaging hie holding— Mortgagee obtain, 
ing final decree — Rent suit by superior 
proprietor against under. proprietor — Mort- 
gagee not impleaded — Rent decree passed 
— At sale in execution decree. holder him- 
self purchasing property — Auction pur- 
chaser held not entitled to priority by 
reason of S. 152 over mortgagee who was 
no longer liable for any payment under 
Section 154 402 

Oudh Taluqdars Relief Aot (24 of 1870), 
S. 4 (3) (a) — Taluqdar under disability 
whose estate is put in charge of manager is 
incompetent to refer any matter to arbitra- 
tion ^ 49<i 

Pardanashin lady — Execution of deed by 
—Burden is on person founding on deed to 
show that grantor intelligently understood 
it — Burden not discharged — Deed is void 
ab initio — Question of undue influence 
arises only when document is prima facie 
valid 1726 

Partnership Aot (9 of 1932), S. 88— Firm 
registered — Persons shown bo be members 
must be presumed to bo actually members 

376a 

Penal Code (45 of 1860), Ss. 34 and 149 
— Distinction between object and intention 
explained 517^ 

Ss, 124A and 158A — Speech whether 

brought accused within S. 124A or S. 153A 
held doubtful gS^ 

— S. 124A — Seditious speech — Court is 
concerned with construction of speech and 
nob its effect on mind of people — Speech 
should be taken as a whole and not in pieces 

33c 

~~ S. 124A — Criticism of administrative 
machinery or aot of Government is nob 
sedition — Intention is an important factor 
in such cases — Bub where limits of fair 
criticism are exceeded and object of attack, 
ing Government is to create disaffection, 
speech amounts to sedition 33 ^ 
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Penal Code 

S. 124A — Notes of speech taken by 

police oDicer being admissible in evidence 
conviction can be based thereon ZZe 

— - — iSs. 140, 147 and 302 — Accused charged 
^ith having organized and directed offences 
under Sa. 325, 149 and 147 resulting in 
death — Accused convicted under S. 302 
read with S. 149 — It is important to ascer. 
tain age of accused so far as possible: 517a 

-- — S. 140 — Unlawful assembly Prin- 

ciple governing constructive liability of 
members, explained— Assailants armed with 
lathis — Common object to attack two per- 
sons ~ One person killed — All are guilty 
under S. 302 read with S. 149 517/ 

S. 153A — Prosecution under S. 153A 

for publishing book — Preface is no guide of 
accused's intention _ Intention should bo 
judged from language of book and circum- 

stances in which it was published 

Language calculated to produce or promote 
feelings of enmity or hatred - Writer must 
be presumed to have aforesaid intention — 
Intention can also be gathered from author's 
speeches — Book by a Uindu containing 
passages from Mahomedan scriptures written 
with intent to ridicule Prophet and his reli. 
gion falla^within mischief of S. 153A: 310a 
- — S. 13 i A — In estimatingeffect of speech 

Court should look at speech as a whole and 
not particular sentence or phrase — Speaker 
cannot contend that he did not intend bis 
language to boar meaning which it naturally 
does 33 / 

153 A — Division of ‘'classes** in 
S. 153A need not necessarily been racial or 
religious grounds — Any deGnito and ascer. 
tamable class comes under S. 153A — Phrase 
capitalists** is not class within meaniog of 
— Words "taluqdars/* “zainiDdars** 
and moDey-lenders** in speech held referred 
to classes within moaning of S 153A : Q3g 

— 191 — Burden is on accused to show 

that he did nob know or believe statement 
to be false 43 ^ 

^ S- 295 A — S. 295A is not retrospective 

— Book falling under S. 158A reprinted 
with author’a permission — Book originally 
written and printed before 8 * 290A — 
Authors conviction under S. 296A is lusti. 

o O/. A 

—. 6 . 302— Aconied D, P and M charged 
with murder of D by spear and lathia — 
Laring absence from village, his wife 

TODtraoting illicit intercourse with D 

Nevertheless, on his return. D affecting 

taking him to keep watch over jarhan crop 


Penal Code 

in which B also had interest — Some time 
after midnight. D's brother hearing cries of 
thief” from direction of B's and M's 
houses, going there with others, Buding B 
striking the alleged thief with lathi and P 
and M kicking him— B did not stop beating 
at onco bub when he did so the alleged 
thief was found dead — Corpse then dis- 
covered to bo of D — On P's arrest informa- 
tion given by him leading to discovery of 
blanket stained with human blood from 
heap of straw at back of bis house, spear, 
head belonging to B from sugarcane 6eld 
and chadar belonging to B found buried in 
mud of tank — Stains of blood found in jarbau 
field though they were not discovered near 
house of accused where dead body was found 
43 injuries found on D's body, large 
number of incised wounds, incised punctured 
wounds and abrasions, ruptures of lung, 
spleen and kidney — Certain injuries found 
on person of .V and blood stains on his 
shirt though stains could not bo proved as 
of human blood — Circumstantial evidence 
hold ostabliebod guilt of P and M under 
S. 302 beyond reasonable doubt 359a 

— I — S. 302 — It is unsafe to argue that 
criminal would not have acted in any parti- 
cular way after committing murder 3596 

S. 302 — Murder premeditated, brutal 

and without immediate provocation — Death 
sentence is justified 359d 

• S. 302 — Lapse of time since mnrder is 

no reason for not passing capital sentence 

Z£>9e 

- — Ss. 332, 323, 147 and 2^!?— Words "in 
discharge of hisdutyas such public servant" 
in S. 382 — Meaning explained — Constable 
charged with duty of serving notices on 
witnesses in certain villages in ease under 
S. 399, in which J was suspected by police 
whoso attempts to arrest him had failed — 
Near one of villages while on bis duty of 
serving notices constable seeing J in grove 
showing determination to arrest him — 
Before constable could do so accused persons 
emerging from grove and overpowering 
constable — Constable not possessed with 
warrant of arrest nor entrusted with duty 
of arresting J — Accused held guilty under 
Ss. 147, 323 and 149, but not under S. 832 
— S. 54, Criminal P. C,, hold not applicable 

385 

S. 332 — Accused dragging patwari to a 

bouse, asking him to make certain entries 
in bis papers and on his refusal boating btm 
—Offence under S. 332 is committed: 267 
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Penal Code 

S. 366— Minor abandoniDg gnardian's 

house of her own accord without intention 
of returning — She can not be said to continue 
in keeping of lawful guardian 5676 

Ss. 390 and 394 — Words “for that 

end" in S. 390 — Meaning explained — 
Assault or hurt need not be caused in same 
transaction or in same circumstances — 
Accused 6rst belabouring complainant and 
subsequently committing tbeft of his cash 
—Injury caused to complainant only when 
assault was made with the primary object 
of enabling accused to commit theft — 
Assault having no relation to commission of 
theft though theft committed at same time 
or immediately afterwards — Accused held 
not guilty under S. 894 476a 

S. 420 — Contract not enforceable in 

Civil Court — Still criminal prosecution can 
be based thereon 3a 

iS'j. 420 and 511— Accused giving out 

that he could double currency notes— Police 
officer disguised as Seth to secure accused's 
conviction giving certain currency notes 
to accused for doubling — After perform, 
ing so-called process of doubling accused 
keeping packet of notes for final stage in 
presence of police officer — When final stage 
was supposed to be complete, accused hand, 
ing over packet containing some books to 
police officer and biding packet of currency 
notes under his buttocks — Police officer 

detecting deception and arresting accused 

Accused hold guilty of attempt to cheat 
though not of cheating — Fact that police 
officer was forewarned and not cheated did 
not affect accused's guilt 35 

■ ~Ss. 436, Some of accused setting 
fire to houses— Common intention not to do 
so — All cannot be convicted under S. 436 

487d 

Pleftdin^B — Amendment — Court properly 
allowing defendant to add to his pleading 
■without objection by plaintiff — It is too 
late in appeal to object to same 498c 

■ — Plaintiff not suing as mutwalli but 

alleging himself to be mutwalli — Mere 
omission in relief clause that decree should 
be given to him as mutwalli cannot disen. 
title Court from decreeing plaintiff's claim 
as mutwalli if he were otherwise entitled 
thereto 479a 

Police Act (6 of 1861), 8. 15 — “Inbabi. 
tant," meaning explained 3656 

— — S. 16A, Cl. (2 ) — “After such inquiry’* 
— Inquiry by Deputy Collector under 
supervision of District Magistrate who sane- 
tioned assessment recommended by Deputy 


Collector after full consideration of evidence 
for and against is sufficient inquiry of Dis- 
trict Magistrate 356(i 

Practice — Subsequent events — Court can 
take notice of and mould decree according 
to circumstances at time of decree — Suit 
against Association by some of its mem. 
bars — Association subsequently holding 
general meeting — Court can take notice of 
proceedings of meeting 422e 

Duty of Court — Interim order — Dur. 

ing decision of interim questions in suit 
Court should not express opinion on merits 
of claims of either party 3286 

Abandonment of plea — Maintenance 

charged on village profits — Issue whether 
maintenance could bo reduced in proportion 
to reduction of profits framed but not 
pressed — Chief Court during pendency of 
appeal bolding maintenance reducible — 
Party not pressing issue held not bound by 
admission and entitled to raise issue in appeal 

203c 

New plea — Revision — Limitation — 

New ground of exemption from bar of limita. 
tion can be raised for first time in revision 
especially when based on Act of Legislature 
and raising question of law even though it 
is not stated in grounds of revision — Plain- 
tiCf can rely for first time in revision on 
S. 6, U. P. Temporary Postponement of 
Execution of Decrees Act, 10 of 1937, to 
show that suit was within time 111 

Appeal — Even appellate Court must 

consider real substance of plaintiff’s claim 

46a 

Precedent — Case under Stamp Act — Uni- 
formity of views between Oudh Chief Court 
and Allahabad High Court is desirable: 2176 
Pre-emption — Estoppel — Plaintiff never 
putting himself forward as deceased’s legal 
representative — Decree-holder seeking to 
execute decree obtained against deceased for 
specific performance of contract to execute 
sale deed alleging plaintiff among others to 
be deceased’s legal representative — Finally 
Court executing sale deed on behalf of de- 
ceased B widow as his sole legal representa- 
tive to exclusion of plaintiff and others 

Plaintiff cannot be said to be party to deed 
BO as to estop him from claiming pro-omp. 
tion 611a 

• —Decree for specific performance of con- 
tract to execute sale deed — Court executing 
deed in execution of decree does so not as 
vendor but for and on behalf of judgment- 
debtor — Property conveyed by deed can be 
pre-empted 6116 
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Provincial Insolvency Act (5 of 1920), 
Ss, 4 and 53 — Question as to 6ctitious 
character of transfer not falling under S. 53 
—Court can nevertheless try it under S. 4 

* 4035 

— I — Ss. 27 and 41 — Time limited for ap- 
plying for discharge runs from date of 6nal 
order and not from date of original order of 
adjudication 308a 

Ss. 28 and 51 — Execution sale 

Judgment. debtor subsequently adjudicated 

insolveut and granted discharge Failure 

of decree. bolder purchaser to prove his debt 
in insolvency is no bar to conOrming sale 
even if debt is wiped off by insolvent's 
discharge — Judgment. debtor has no right 
to object to confirmation of sale in absence 
of claim by receiver to property sold— S. 28 
bars creditor s remedy pending insolvency 
proceedings and does not bar confirmation 
of sale after they are over 505 

Ss, 41, 43 and 27 — Court has jurisdic- 
tion to extend time fixed even after expiry 
of such time but before order of annulment 
is passed 30 h/; 

S. 53 — Gift of certain property worth 
Rs. 200 by debtor to minor son and cousin 
in 1932 — Debtor indebted to extent of 
about Rs. 1130 — No pressure from creditor 
No debt a decretal debt — No execution of 
decree pending at time of gift— Deed of gift 
given effect to and donee put in possession 
Acnount of debts at time of insolvency 

petition in 1937 almost same as in 1932 

Gift held not colourable or fictitious: 403a 
ProviDoial Small Cause Courts Aot (9 of 
1887), S. 17, Proviso (as amended by Act 
9 of 1935) — S. 17 is absolutely mandatory 
— Security bond filed after application to 
sot aside ex parte decree without previous 
permission of Court — Application is never-* 
theless not maintainable 103 

25 — Duty of Court is to see that 
substantial justice is done to parties: 485c 
S. 25 Unjust order of lower Court 
under S. 73, Civil P. C., was interfered with 
by High Court under S. 26 2775 

' Art. 35 (j) — Plaintiff’s objections 
under 0. 21. R. 68. Civil P. C.. to attach- 

ment of his machine allowed Plaintiff 

finding machine useless as many parts mis. 
sing and some broken — Plaintiff suing for 
loss suffered on account of improper acts of 
decree-holder and supurdar, claiming price 
of machine and assessing damages on that 
ftmonnt — Suit held one for compensation 
for lUegal attachment and therefore exempt 
irom 8maU Cause Court’s jurisdiction: 412a 
ocA. 2, Art. 41 — Plaintiff cosbarer 


Provinoial Small Cause Courts Aot 
paying share of rent of other oosharers to 
superior landlord on account of his joint 
liability with them — Suit by plaintiff 
against other cosbarers to recover amount 
paid falls under Art. 4 1 — Fact that plain, 
tiff had already paid his share of rent be. 
fore he was obliged to pay share of rent due 
from other cosharers makes no difference 

n . 578 

Receiver — Appointment of — Appellate 

Court will not interfere with trial Court’s 
discretion unless such discretion has been 
exercised in an arbitrary fashion, illegally 
or improperly 328c 

Registration Act (15 of 1908), Ss. 17 and 
Whether law of registration complied 
with — Intention of parties must be looked 
to — Gift deed — No conclusion between 
donor and donee — Registration of deed can- 
not be challenged as defective in law: 348a 

* 17 (1) (b) — Family settlement 

merely declaring existing title and permit, 
ting female member to remain in possession 
during her life-time — Registration is not 
compulsory 160a 

■ S. 17 (2) (xi) — Receipt not purport. 

ing to extinguish mortgage but only limit, 
ing liability of mortgagor as regards interest 
— Receipt does not require registration 

193(i 

S’. 49 — Agreement of sale not registered 

at place whore it is necessary to register 
sale deed — Agreement though registered 
must be deemed to be unregistered for pur. 
pose of affecting title to immovable property 

41a 

S. 49, Proviso — Defences open to party 

under S. 49. proviso cannot bo defeated by 
other party by resort to summary remedy 
instead of regular suit 6875 

S. 49, Prouiso— Adverse possession — 

Sale deed invalid for want of registration is 
admissible to determine nature of possession 

ild 

* Ss, 68, 60 — Registration endorsement 

is not proof of execution of document but 
only proof of admission by executant and 
this by itself is not sufficient to prove exe. 
cution— S. 70, Evidence Act, has no appli' 
cation 629/ 

Res judicata— Court determining value of 
suit at certain figure and finding it beyond 
its jurisdiction returning plaint for presen. 
tation to proper Court — Plaintiff not ques- 
tioning Court's decision as to valuation by 
appeal and presenting plaint in other Oooxt 
— First Court's decision held oould not 
operate as res judicata 406a 
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Second appeal — Question as to existence 
of oustom — Finding based on rejection of 
evidence which eho^d not have been re. 
jeoted, can be questioned 468a 

Society.— Begistered — Association — B. 63 
of Association prohibiting matter not men. 
tinned in agenda of business to be brought 
before general meeting or meeting of Eze. 
cutive Committee without Chairman's 
permission — Chairman’s power not oiroums. 
oribed by any limitation — Chairman’s 
discretion to permit matter not mentioned 
in agenda held could not be challenged by 
members 422a 

* Registered — Association — Buies of — 

B. 68 prescribing minimum quorum of 60 
members for general meeting of Association 
to modify, amend or repeal any of rules — 
No rule to be modided, amended or repeal, 
ed without approval of three. fifth majority 
— Minimum quorum of 60 held should be 
present at time of amendment, modification 
or repeal of rules — 67 members present at 
meeting — Some walking out in protest 
Remaining 47 members amending rules — 
Amendment held ultra vires for want of 
requisite quorum 4226 

Registered Association — Buies of — 

B. 21 providing for general meeting to be 
convened when necessary or when 12 mem. 
bers of Association sent requisition for same 
Subject-matter wholly outside competence 
of Association to decide — President can 
refuse to convene meeting — Under rules 

President to hold office for three years 

No provision for removal of President 

Requisition under B. 21 to bold general 
meeting for moving no-confidence motion 
against President— President held justified 
in refusing to convene general meeting 

« 422d 

Bpeoiflo Relief Act (1 of 1877), S. 22 — 

Findings on which trial Court refused 
specific performance set aside on appeal and 
specific performance decreed — No question 
of interference with discretion of trial 
Court arises 324a 

— Swpe — Inadequacy of price, 

possibility of litigation for possession or 
existence of family idols are no grounds to 
refuse decree for specific performance of 
contract of sale 3246 

- — —S. 42 — Suit by auction purchaser for 
deoUiation under 8. 42 that transfer of 
property purchased by him in favour of 
defendants was fictitious and not genuine— 
Property in suit in possession of mortgagee 
—No evidence that plaintiff obtained actual 
possession — Suit under 8. 42 for deolara- 
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Speolflo Relief Aot 
tion held did not lie unless plaintiff asked 
for farther relief for possession or redemp. 
tion 457/ 

■ ■ S. 42 — Relief under S. 42 should not 

be granted if Court’s decree is likely to 
prove futile and inefl'ective — Association — 
Rules of, fixing term of office of elected 
members of Executive Committee to be 
three years — Members of Executive Com. 
mittee duly elected — Association amending 
rules and providing for fresh election of 
members of Executive Committee — Suit 
by elected members of Executive Com. 
mittee for declaration that amendment of 
rules was ultra vires and that they were 
entitled to hold office for three years and 
for restraining Association from holding 
fresh elections — General Committee of 
Association having full powers to amend, 
modify or repeal any of rules — Court held 
could not grant reliefs sought as they could 
be nullified by passing of other rules by 
Association f'Per Ghulam Uasan J.\ Agar* 
wal Dissenting). 422c 

■ S. 64 — Defendant opening door in 

wall of his house towards plaintiff’s land — 
Plaintiff apprehending acquisition of ease, 
moot to light and air if doors allowed to 
stand — Aforesaid apprehension held no 
reason to prevent defendant from enjoying 
his property without interfering with plain, 
tiff’s right to enjoy bis property 442 

* Stamp Act (2 of 1800), Art. 36 (a) (i) 
and (viii) — Lease creating monthly 
tenancy, terminable on month’s notice and 
not mentioning duration of lease falls under 
Art. 35 (a) (viii) and not under Art. 35 (a) (i) 

217a 

Succession Aot (30 of 1025), Ss. 211 and 
307 — Sale in execution of decree against 
executor — Burden is on party challenging 
sale to prove that decree was against exe- 
cutor in bis personal capacity 1466 

** Ss. 229 and 230 — Executor disput. 

ing validity of will must accept or renounce 
his executorship before validity of will is 
adjudicated upon on application for letters 
of administration by another person 

(FB) 293a 

- - Ss. 229 and 224 — Citation cannot be 

issued to an executor on application by 
another executor (FB) 2936 

* Ss. 231, 232 and 234 — Word ‘prove’ 

is need in ordinary meaning of establish, 
ment by evidence — It does not mean sub- 
sequent taking of letters of administration 

— English law is not applicable 

(FB) 293c 
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Saocession Aot 

■ _ — No estate in need of adminis. 

tration Question raised by parties in. 
volving question of title to estate — Proper 
course is regular suit and not application 
for letters of administration 474 

S. 333 — S. 333 does not relate to 

general bequests 140(j 

Suits Valuation Ret f 7 of 18S7,ns nmend. 
ed hi, U. P. Act, 7 of 1939), S. 4— Suit for 
declaration that certain villages are subject 
of public and not private trust — Suit falls 
under S. 4 — Value for jurisdiction held 
30 times the land revenue of villages: 4056 
Tenure — Birt right _ Meaning — Birt 
rights mean under- proprietary rights: 189c 

Under.proprietary rights granted by 

settlement Court to party's predecessors in 
interest — Revenue authorities subsequently 
always treating predecessors as under, pro. 
priotors — Party's long recognized title as 
under.proprietors cannot bo overthrown 


fp i 

lort— Action for — D.amngo — Wrongful 

act is actionable without damage Claim 

for damage caused by wrongful act — Dam- 
age must bo direct consequence of unlawful 
act — Cause and elTect must not bo too re. 
mote— Application by plaintiff under S. 1 78. 
U. P. Municipalities Act, for permission to 
build — On Municipal Board's failure to 
reply, plaintiff serving board with notice 
under S. 180 (3) of Act -. Board in reply 
stating that plaintiff's construction without 
Board's permission would bo at plaintiff’s 
risk and responsibility and would make him 
liable to prosecution — Plaintiff after com. 
plying with S. 180 (3) of Act instead of 
starting construction as he was entitled to 
do suspending it and bringing suit for dam. 
ages on ground that Board's reply to his 
notice amounted to a wrongful prohibition 
— Board s reply held mere empty threat 
within plaintiff’s knowledge — Even if afore- 
said reply was interference on part of Board 
it was too remote to serve as cause of action 
for plaiDtill'B daiDQgo 572 

Secretary of State — Suit against, for 

recovery of costs of punitive police — Suit 
is maintainable 355a 

Transfer of Property Act (4 of I882), 
Sa. 3 and 200— Conptructive notice— Prin-' 
ciple applies to arrears of taxes which form 
charge under Manicipalitiea Act on property 
Bold at auction sale — Person who buys 
ptoiwrty IB presumed to know law applyinc 
to hiB case — Municipality ia entitled to 
loUow property m bands of purchaser who 


T. P. Act 

cannot be heard to say that he presramed 
tax03 to have been paid 805 

S. 5— Transferor possessing proprietary 

and under proprietary rights— Transfer of 
rights includes under- proprietary rights in 
absence of reservafcioo 507a 

-5. 8 — Auction sale — Entire zamindari 
pitti constituting distinct unit sold by auo. 
tion — Abadi numbers included in patti also 
pass to purchaser 3956 

— — S. 43 Mortgage by manager of joint 
Hindu family without legal necessity and 
not in lieu of antecedent debts — Possibility 
of mortgage deed being liable to be assailed 
clearly indicated in mortgage deed — Mort- 
gagee cannot take advantage of S. 43 1^3 

S. 53 — Transfer which defeats or 
delays creditors explained — Mabomedan 
gifting property to wife in lieu of dower 
debt — Transaction genuine — Husband's 
other creditors cannot avoid transaction 
merely on ground that it gave preference 
to one creditor over others even if wife bad 
knowledge of this fact provided property 
transferred is not materially worth more 
thau her debts 457e 

— — 6’. 53 — Question of adequacy of con- 
Bideration is immaterial whore issue is 
wbetbor transaction is fictitious or genuine 

467/ 

S. 53 — Suit under S. 63 must bo on 

behalf of all creditor8"“Any one of creditors 
oaoDot institute such suit — Whether suit 
falls under S. 53 — Test— In suit under S. 63 
plaintiff has to accept deed as genuine — 
Plaintiff suing for declaration that traneac- 
tion in respect of suit property was fictitious 
and not genuine and that be was owner 
thereof — Suit does not fall under S. 53: 457i 
■■ S. 63 — Word ‘transfer’ covers transfer 
whether with or without consideration 

3066 

■ S. 65— Mere fact that transfer is exa* 
cuted without consideration as in case of 
gift or mere fact that transfer is made 
merely with intent to defeat anticipated 
execution is not euflioient to make it frau. 
dulent transfer 205o 

iS. 63 — Onus to prove that transfer is 

fraudulent is on creditors 2055 

S. 63 — Suit for declaration under S. 63 
that gift is void — Onus is on plaintiff to 
show gift to be fraudulent and fictitioaa~~ 

OifK by husband to wife- Suit under S. 63 
— Crucial quoation is one of intention to 
defraud creditors — All creditors at date of 
deed paid off before suit — Donor not incurr- 
ing fresh debts after execution of deed -*r 
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T. P. Act 

Aforesaid facts tbongh not conolosive very 
etroDgly negative intention to defraud : 178 

S. 53 — Attack under S. 63 involves 

admission that transfer is real 95a 

S. 53 — Allegation that deed of trans. 

fer was fictitious — S. 53 does not apply: 95c 

S. 53A — Payment of consideration 

and mutation constitute acts in furtherance 
of contract of sale 415 

S. 63A — Whether S. 53A is retrospec. 

tive (Quare) 41c 

S. 68 ( c ) — Proviso in S. 68 (c) — Effect 

— Transaction whether mortgage by condi- 
tional sale or out and out sale — Provision 
for reconveyance is not conclusive — Test 
indicated — Transaction held mortgage by 
conditional sale and not out and out sale 

582 

• S. 72 — Mortgage deed providing for 

interest at 6 per cent, per annum compound- 
able every six months — In default of 
payment of two instalments of interest mort- 
gagee after waiting for two months more 
entitled to take possession of mortgaged pro- 
perty — Mortgagor defaulting and failing to 
deliver possession — Suit by mortgagee for 
possession — Mortgagee held entitled to costs 
of suit — Costs of suit held could be reco- 
vered in proceedings under U. P. Encum- 
bored Estates Act 498a 

— 76 — Possessory mortgage — No pro- 
vision for collection obarges — Mortgagee 
not liable to account — Collection charges 
cannot be allowed 3B0o 

S. 76 (g) and (h ) — Mortgagee taking 
possession of mortgaged property failing to 
keep accounts — Court can make every pre- 
sumption against him Qi6 

<5. 76 (h) — Mortgagee in possession 
suing to recover rent from tenants — Mort- 
gagee is entitled to costs of rent suits: 4985 

S. 77 — Possessory mortgage — Certain 

amountcalculatedasprofitswhicb would ac- 
crue to mortgagee — Mortgagor undertaking 
to make up deficiency in profits at time of 
redemption — Mortgagor’s undertaking held 
covered case of remissions — Deed though 
not accountive” mortgagee hold entitled 
to deficiencies in profits 380a 

S, 91 (a) — Voluntary payment does 

not confer right of subrogation 226c 

S. 92, as amended by Amending Act, 

20 of 1929 — Para. 8 of 8. 92 whether re- 
troBpective (Quare) 226d 

-- S. 100 Charge — Maintenance 
charged on two properties— Charge-holder 
by his own neglect losing his remedy 
against one property — He cannot recover 


T. P. Aot 

from other property more than propor- 
tionate share of original charge 203a 

S. 128 — Donor owning equity of re- 

demption in mortgaged property and not 
including it in deed of gift — Donee is not 
universal donee 205e 

Trusts — Trustee has full legal estate in pro- 
petty — No real transfer of ownership to 
trustee — Executant himself having effective 
control over estate- Deed held not deed of 
trust 0201 

— ... Invalid deed of trust — Supplementary 
deed purporting not to bo fresh deed of 
trust bub adding to former — Defect in 
former cannot be cured by later deed: 529;n 
*Trust8 Act (2 of 188.2), Ss. 77 and 78~ 
Money deposited with bank being trust 
money — Demand by depositor for its 
return is not revocation of trust— Trust can- 
nob be held to bo oxtinguisbod until return 
of trust money to depositor 126c 

S. 6-1 — Argument based on S. 84 — 

Assumption is that document is liable to 
be assailed under 8. 53, T. P. Act 95fi 
United Provinces Agriculturists’ Relief 
Act (27 of 1934=), S. 2 (2). Expl. II and 
proviso I— Construction- S. 2(2), Expl. II 
does not affect S. 2 (2) proviso 1 12 1 a 

S. 3 (2) and (3 ) — Attachment under 

S. 3 (2) is discretionary — Whether 8. 3 (3) 
applies to case doubtful — Court in its dis- 
cretion refusing continuance of attachment 
— Discretion held not wrongly used : 1215 

Sx. 7 and 2(2) proviso 3 — Ss. 7 and 

2 (2), proviso 3 are not inconsistent 

Partners incurring loan — One partner 
agriculturist — S. 7 does not apply unless 
both are proved to be agriculturists— Onus 
hold lay on partners 3765 

S’. 7 (a) — Defendant in municipal 

service actually residing at Fyzabad borrow- 
ing money and executing pronote in plain, 
tiff’s favour at Fyzabad — Plaintiff not 
aware of defendant being agriculturist and 
instituting suit at Fyzabad— Prior to insti- 
tution of suit defendant discharged from 
service and claiming to reside at village out- 
side Courts jurisdiction — Dut defendant 
actually served at Fyzabad — Court when 
deciding that it had no jurisdiction acquir- 
ing jurisdiction by reason of Government 
notification but still dismissing suit as 
barred for nob having been instituted in 
proper Court within limitation — Plaintiff 
held entitled to benefit of S. 14, Limitation 
Act — Court, held, under circumstances of 
case could not act under O. 7, R. 10, Civil 
P< 0., and that despite absence of formal 
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U. P. Agriculturists’ Relief Act 
return of plaint and its re- presentation 
original plaint did not become time-barred 

o 161 

■ ■ os. 23 and 12 — Case arising out of 
redemption proceedings under S. 12 — High 
Court can interfere in revision provided 
case fulfills requirements of S. 115, Civil 
P. C. — S. 23 is no bar 433(i 

S. 33 (as amended by Act 0 of 1037) 

—Suit under S. 33— Appeal — Ad valorem 
court, fee on amount challenged should be 
paid 304 

S. 33 — Debtor must be agriculturist 

at date of loan as well as at date of suit 

^ . 252 

o. 33 — Suit under S. 33 must bo 

deemed to be for accounts for purposes of 
Court-fees Act and Suits Valuation Act — 
Appellant must value his appeal according 
to S. 7 (iv) (b), Court-fees Act— Appellant 
seeking modification of lower Court's decree 
is entitled to value appeal at reasonable 
amount Appellate Court allowing greater 
reduction of amount than that at which 
appeal was valued — Procedure to bo fol- 
lowed stated lOOfZ 

.S’. 30 — Court has power under R. 39 

to determine whether receipt is written 
document evidencing loan within S. 39— Its 
decision on this question is not open to 
revision 420a 

— — ,S. 30 — Object— No particular form of 
writing is necessary to evidence transaction 
of loan — Receipt held evidenced transac- 
tion of loan 4205 

S. 30 (3 ) — Plea under S. 39 (3) cannot 

be raised in revision for 6rst time 420c 

United Provinces Court of Wards Act 
0 / 1912)% S, 3— DotioitioD covers boDO* 
ficiaries onderTrusts Act if Court of Wards 
Act applies to estate 629^ 

— S. 3— Execution of deed of trust revo« 
cable at notice of executant-proprietor — 
Proprietor does not cease to be proprietor 
and Court of Wards can enforce Act : 629r 

S. 6 (as amended in 1933 ) — Effect of 

amendment in 1933 explained &20d 

S. 6 — Court of Wards has power to 

compromise suit if such compromise is 
linked with questions under items (a) to 
(k) of sub section (1) 629/i 

— — S. 6 (1) (' 3 .^— Scope of cl. ( 3 ) explain- 
ed g29c 

— — S. 7 — One of members has no autho- 
my to act as agent of Court of Wards 
unless a resolution is passed to that effect 

629a 


U. P. Court of Wards Act 

(^) (<^)i (3) — For applicability 
of S. 12 (3) minor and disqualided proprie- 
tor should not be one and same person 

629ur 

S. 44 — In cases falling under S. 8 (1) 
(b), (d), previous sanction of Local Govern- 
ment is necessary even for resolution for 
release of property 529 ^ 

Ss. 53, 11 and 13 — Superintendence 

assumed on supposition that property is of 
disqualihed proprietor — Suit by third 
parties to assert their title to such property 
is not barred 529 j 

— ^ — S. 61 (2) — Sale by Court of Wards 

with covenant of warranty of title Title 

subsequently discovered to be defective and 
transferee exposed to risk of eviction by 
title paramount — Ward is personally bound 
to make good loss to transferee 114a 

United Provinces Encumbered Estates 
Act (25 of 1934), S. 2 (a ) — Decree for costs 
reversed on appeal — Claim for refund of 
amount of costs deposited is not claim for 
unliquidated damages 2976 

2 (2 ) — Costs declared and ascertain- 

ed constitute debt — They are unliquidated 
damages so long as they are unascertained 

299a- 

5. 4, Rules under, R, 1 and Ss. Sand 

11 — Entry in khewat does not confer title 

— Applicant under 8. 8 stating certain 
property to be his — Objector under S. 11 
claiming property to be his — Property not 
standing in khewat in name of applicant — 
Applicant is not precluded from establish, 
ing bis title to property — Special Judge 
must decide question of title on merits 

.669- 

Ss.4 and 14 (7) — Mortgage— Applies- 

tion under S. 4 — Procaadinga under Act 
ripening into decree under S. 14 (7) are for 
determining amount due from landlord and 
also for redemption of mortgaged property 

— Possessory mortgage — Certain amount 
calculated as annual profits— Mortgagor un- 
dertaking to make up deficiencies at timeof 
redemption — Mortgagee creditor is entitled 
to have deficiencies determined and inolnd- 
ed in simple money decree under S. 14 (7) 

3806 

S. 4 (3) — Landlord can take proceed- 

ing first under U. P. Agriculturists' Relief 
Act and then under the U. P. Encumbered 
Estates Act 19Sa 

Ss. 4 (6), 9 and 11 — Application 

under 8. 4 — Notices under Ss. 9 and 11 
published — Application under S. 4 enbse- 
quently amended under 8. 4 (6) — There 
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U. P. Enoambered Estates Act 
should bo freeb pablication of notices under 
Ss. 9 and 11 225 

S. f — S. 7 bars snits whether institut. 

ed by creditor or debtor applicant 119a 

Ss. 7 and 9 — Mortgage by deceased 

Mabomedan — Application under Encnm- 
bered Estates Act by one heir — Other 
heirs of deceased mortgagor cannot sue 
under S. 33, U. P. Agriculturists' Relief 
Act, in respect of mortgage unless and until 
mortgage is split up 1196 

S. 7 (1) ( a) — S. 7 (1) (a) applies to all 

proceedings whether instituted by debtor 
or by creditor — Suit by debtor under 8. 33, 
U. P. Agriculturists' Relief Act, pending at 
time of application by him under 8. 4, 
U, P. Encumbered Estates Act, can be 
stayed 80 

S. 7 (1) (b), (2), Scope of cl. (b) 

of sub-B. (1) and sub-ss. (2) and (3) ex- 
plained 3996 

S. 7 (1) (b) — Decree for costs passed 

before, but reversed in appeal after, order 
under S. 6 — Debt cannot be said to have 
been incurred prior to order under S. 6 

297c 

S. 7 (2) and Sub-ss. (2) and (3) 

do not apply to proceedings on application 
under 8. 144, Civil P. 0. 297a 

S- 7 {3) — S. 7 (8) does not bar execu- 
tion of all decrees — Bar under S. 7 (3) is 
limited to decrees on private debt incurred 
after order under 8. 6 of the Act — Decree 
based on liability for unliquidated damages 
or public debt is not barred — Decree for 
costs being one based on unliquidated 

damages its execution is not barred by B. 7 
(2) and (3) 242a 

Ss. 7(3) and 9 A ( as amended in 1939 ) 

8. 7 (3) does not contemplate execution 
of decree through medium of receiver (Per 
Bennett J Yorke J. doubting.) 242c 

S. 9A (asamended Enact- 
ment of 8. 9A indicates that appointment 
of receiver was not repugnant to Act as it 
stood prior to Section 9A 2426 

— -~iS. 9^ (l) and (3) — Construction — 
Phrase within three months from " in 
S. 9 (1) explained—Written statement filed 
a low days bofore commeocomeDt of dato 
from which last date of limitation is to he 
calculated cannot be treated as not filed 
within the period of limitation— Nor can it 
bo thrown out as being premature 606 
•——S. 14 — Mortgagor and mortgagee ar. 
nving at settlement of accounts based on 
U. P. Agriculturists Relief Act and execut- 
ing receipt and making endorsement — 


U. P. Encumbered Estates Aot 
Special Judge cannot reopen mortgagor’s 
liability under mortgage ignoring this re- 
ceipt and endorsement 193c 

S. 11 — Decree under S. 14 — Appeal 

on ground that claim was barred by limi- 
tation falls under Sch. 2, Art. 11, Court- 
fees Act 60a 

S. 11 (1) before amendment — Pro- 
ceedings under — Provision of O. 1. R. 10 
(2), Civil P. C. apply — Other claimants can 
be added as parties — Mere absence of ex- 
press finding by Court that presence of 
such claimants is necessary for suit is no 
ground for interference in appeal 4C6 

• S. 11 (1) (c) — Special Judge cannot 

ignore decision already arrived at under 
U. P. Agriculturists’ Relief Act 1936 

Ss. 11 (7) Proviso and 20 A ( as 

amended by Act of 1939) — S. 14 (7), Pro- 
viso is retrospective 498e 

—S. 15 — Special Judge cannot reopen 
questions decided by Court which passed 
decree— Nor can he permit debtor to raise 
questions not raised in prior litigation: 60c 
S. 15 — Provisions of Usurious Loans 
Aot applied in previous litigation — Special 
Judge should consider effect of amendment 

of Aot on decree QQd 

Ss. 45 and 11 — Appeal from order re- 
jecting objections under S. 11 — All credi- 
tors originally impleaded as parties to 
application under Act are necessary parties 
to appeal — Some creditors not opposing 
objection is no ground for not impleading 
them as parties to appeal — Limitation for 
appeal against creditors not joined as res- 
pondents expiring — They cannot be made 
parties to appeal not being persons interested 
within Civil P. C., O. 41, R. 20 580 

^ S. 46 — Power of revision under S. 46 

is confined to proceedings pending in Court 

566a 

S. 40 (as amended by Act 11 of 1939) 

— S. 46 is not retrospective 249 

S. 47^ and S. 11, Rules under, R. 6 — 

S. 115, Civil P. C., does not apply to orders 
passed under Act 5666 

United ProYinoes Land Revenue Aot (3 
of 1901), S. 36 — Landlord can recover rent 
from date on which exproprietary tenancy 
arises 2575 

Ss. 46 and 234, Rules under, Land 

Records Manual, R, 116 — R. 116 extends 
liability imposed by S. 46 to all persons re- 
ceiving rent whether zamindar himself or 
person authorized by him to collect rent 
and is nob inconsistent with S. 46 — Words 
"who receives the rent” in R. 116— Mean- 
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U. P. Land Revenue Act’ 
ing of — Person actually receiving rent and 
refusing to furnish particulars of payment 
to patwari under R. 116 is guilty under 
S. 176, Penal Code 525 

•^—Ss. 106 to 140, Chap, 7 — Scope 

Chap. 7 deals with rights of cosharers It 

is not concerned with rights of riyaya 
which are governed by tenancy law 449c 

S. 106 — Property partible — Owners 

cannot by agreement permanently impress 
upon it character of impartibility 39 1 6 

S. 106 — Right to perfect partition 
established — Each separate mahal formed 
by perfect partition is responsible for its 
revenue— Parties cannot enter into arrange- 
moot whereby statutory liability to pay 
revenue is contravened — Condition that 
revenue of separate mahal formed by per- 
fect partition should be paid through taluq- 
dar cannot bo imposed and does not at any 
rate bind successors of contracting parties 

r, 

—^—os. Ill and 109 — Application for per- 
fect partition Deputy Commissioner going 
into merits of objections to proprietary 
title and concluding that right to perfect 
partition was negatived by agreement bo- 
tween predecessors of parties and that mat- 
ter having been previously determined by 
Deputy Commissioner and confirmed by 
Commissioner was ros judicata _ Deputy 
Commissioner bold acted under S. Ill (l) 
(cj— liis order hold did not fall under Sec- 

tion 109 (1) and was appealable to civil 
Court 

S. 221— Decision of revenue Court on 
question whether objection is barred as 
not having been made within prescribed 
time cannot be questioned by civil Court 

6. 222 — Time for dling objection can 

00 6xt6nd6d S0t6 

— Question of proprietary title 
— The question of a claim to separate 
ownership of certain jir lands in a holding 
18 a question of proprietary title 301o 
— — S. 118— 8. 118 protects rights of co- 
sharer in huildings possessed by him as 
cosharer — Cosharer acquiring house of 
riyaya — S. 118 doeft not apply — His rights 
are no better than those of riyaya and are 
governed by general law governing tenant’s 
rights in bouse situate inabadi 449a 

S. 228-Cosharer‘s right under 8. 118 

to retain possession of site of his building 
depends on performance of conditions of that 
section It is incumbent on oosharer to 
safeguard that right at time of partition 


U. P. Land Revenue Act 

Partition proceedings —Oosharer failing to 
establish bis right to house as cosharer and 
failing to obtain partition officer's order 
under S. 118 in his favour — Oosharer is 
debarred from re-opening aforesaid question 
subsequently before civil Court 449d 

S. 233 (k) — Partition proceedings in 

revenue Court — No question of under pro- 
prietary rights involved — Suit in civil 
Court by one of parties for partition of 
under, proprietary rights is not barred bv 
S. 233(k) 607c 

United Provinces Municipalities Act (2 

of 1016) S. 7 — General public apathetic 
and tolerating acts which might be expec- 
ted to annoy it — Acts are not public nui- 
sance Regular though temporary heap of 
rubbish stacked on public thoroughfare at 
busy and frequented part of town is public 
nuisance 52a 

Si. 273 and 7 — Authority of Munici- 
pal Board under Ss. 273 and 7 to put up 
receptacles is conditional and does not 
absolve Board from liability where nuisanoo 
results 62c 

S. 314 — Words ‘“some person autho. 

rized by the Board" in 8. 314 do not neces- 
sarily mean that person authorized should 
be mentioned by name — They are com- 
prehensive enough to include power to de- 
legate authority on officer of Municipal 
Board by virtue of his office and not merely 
by name — Municipal Board by resolution 
conferring power of prosecution on Secre- 
tary sahib — Successor of Secretary hold on 
true construction of resolution competent 
to act under that resolution 473 

United Provinces Stayed Arrears of 
Rent (Remiuslons) Act (28 of 1939), 

S, 3— Act is not ultra vires (FB) 273a 
— — S. 3— Scope and effect of S. 3 Stated- 
Appeal in suit for recovery of arrears of 
rent prior to Rabi ld44E , stayed under 
S. 2, U. P. Stay of Proceedings (Kevonue 
Courts) Act, 4 of 1987 — Appeal is liable to 
dismissal by reason of S. 3 of Act 18 of 
1939 (FB) 37do 

S. 3— Words 'which have been stayed' 

in 8. 3 do not include proceedings not 
stayed by Court's order 267a 

United Provinces Stay of Proceedings 
(Revenue Courts) Aot (4 of 1937), S. 2 

— Word "applications" in 8. 2 so for as 
Oudh Rent Act is concerned refers to ap- 
plications relating to ejectment — Effect of 
drst proviso to 8. 2 stated (FB) 2736 

— S. 2 Saits stayed by Aot are auto- 

matically stayed witbont Court’s order t 


Subject Indez, A. I. E. 1941 Oudh 


81 


n P. stay of ProoeediogB (Rez. Coarts) 
Aot 

1941 O W N 262 = ('41) 28 A I R 1941 
Oudh 257=193 I 0 150, OVERRULED 

(FB) 273d 

United Provinces Tenancy Act (17 of 
1939), Ss. 265. 289 (2)— Order of Districb 
Judge that) appeal lay to CooamissioDer and 

preseutatioD of appeal to Commiesiooer 

Order of Commieeiooer that appeal lay to 
District Judge— Subsequent appeal to Die. 
trict Judge held did not lie unless his 
previous order was set aside — Commissioner 
held ought to have taken action under Seo- 
tion 289 (2) G2la 

S. 271 — S. 271 applies to orders on 

applications made after Tenancy Act: 6095 

S. 271 — Order staying execution 

under S. 7, U. P. Encumbered Estates Act, 
is order under See. 47, Civil P. C.. and is 
therefore appealable under S. 271, U. P. 
Tenancy Act G09o 

S. ^76— Suit under 8. 108 (15), Oudh 

Rent Act, instituted before U. P. Tenancy 
Act came into force — After Act came into 
force, Court dismissing suit under O. 17, 
R. 3, Civil P. C., but restoring it subse- 
quontly without notice to defendant— 6. 276 
held applied— Order restoring suit nob be- 
ing appealable to District Judge held not 

open to revision — S. 116, Civil P. C., does 
not apply 

“ S. 276 8. 27G is not retrospective 

Appellate decision of District Judge in rent 
suit passed before enactment of Act is nob 
open to revision g 5 

S. 289 — Rejected” includes return of 
appeal for presentation to proper Court 

6216 

S. 296— Rent decree — Execution of 
— ObjecMon by judgment-dehtor under 
8 . 161. Oudh Rent Act of 1886 that de- 
creo.bolder could not proceed against his 
immovable property without first exhaust, 
ing bis movable property, allowed-Pend. 
mg appeal, D. P. Tenancy Act, 17 of 1939 

repealing 8. 161 of 
Act of 1886— Appellate Court held justified 


U. P Tenancy Aot 

in giving effect to S. 296 of Act 17 of 1939 

677 

S. 296 — Word 'suit' does not include 
appeal— Suit instituted under S. 127, Oudh 
Rent Act of 1886, dismissed before com- 
mencement of U. P. Tenancy Act of 1939 
— Appeal lies to District Judge and nob to 
Commissioner gj[ 

Wajib-ul-arz — Inheritance — Custom 

Entries in two wajib-ul aniiz of two vil- 
lages in respect of same family found dis- 
crepant — Differences held duo to different 
mentalities of officers making enquiries or 
clerks of those officers who under direction 
of settlement officer recorded result of on. 
quiries— Both documents, however, record- 
ing that daughter having brother was 
excluded from inheritance and that in 
absence of male issue daughter was entitled 
to share — Both documents recording that 

inheritance was according to wives Cus. 

tom of exclusion of daughters and widows 
in presence of sons held established; 198(; 
Will — Creation of — Deed held did nob 
amount to will 529 ^ 

^^Construction — Will made by Thakur 

providing that his widow shall be absolute 
owner of his property bub in case of her 
unebaatiby being found by Court, that pro. 
party shall go to next reversioner— Re mar- 
riage of widow held did not amount to act 
of unchastity 3^3 

Construction — Will by Hindu refer. 

ring to testator’s minor son as his only 
heir and providing that during his minority 
certain person would be bis guardian and 

would be absolute owner (malik kamil) 

Will further providing that in case of his 
son’s death guardian would be absolute 

owner with power to transfer Testator 

held conferred on son absolute interest 
and interest of guardian was neither abso- 
lute nor life interest 1 Q 5 

Words and phrases — "Malik kamil” — 
Malik” does nob imply full proprietary 
ownership — It has to be interpreted accord- 
ing to^ circumstances — Addition of word 
kamil’ has no sensible effect 629» 
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Thomas 0. J. and Bennett J. 
Daulat Bam — Plaintiff — Appellant 

V. 

Baghubir Sahai and others — 

Defendants — Respondents. 

Becond Appeal No. 279 of 1937, Decided 
on 20th August 1940, against decree of Diet. 
Judge, Hardoi, D/- Slst March 1937. 

(a) Mortgage — Mortgage deed providing for 
immediate poaMnion of part of mortgaged pro. 
perty to be given to mortgagee — Bemaining mart- 
gagea property in posaaaaion of tenants to be 
delivers suhseguently on fixed date — Mortgagor 
undertaking to pay annual rent payable by 
tenants in respect of aforesaid property from 
execution of mortgage deed until delivery — 
Possession not delivered as per agreement — Suit 
by mortgagee for possearion and damages — Claim 
held was governed by Art. 116 and not by Art. 
109, Limitation Act, and that breach of contract 
occurred once for all when possession was not 
delivered on fixed date. 

^ A mortgage deed provided for immediate poascs. 
aioD of part of the mortgaged property to be given 
to the mortgagee, and in respect of the remaining 
property, which was at the time in the possession 
of tenants, the mortgagors contracted to deliver 
possession on 1st July 1928. The mortgagors under- 
took to poy to the mortgagee the annual rent pay- 
able by the tenants for the period between the 
execution of the mortgage deed and delivery of 
possession in July 1928. As possession was not 
given in accordance with the agreement the mort- 
gagee sued the mortgagors in 193$ for possession of 
property mortgaged to him and also for damages 
or compensation for non-delivery of possession on 
the basis of a breach of contract : 

Held that the claim was governed by Art. 116 
and not by Art. 109. The breach of contractoccur- 
rod once for all when possession was not delivered 
on let July 1926 and therefore the claim was bar- 
rod by limitation. The mortgage deed did not con- 
tain any implied agreement that the mortgagors 
should continue to pay rent to the mortgagee if 
poiecssion was not given and therefore it could not 
be said that a breach of contract occurred in each 
1941 0/1 &, a 


year subsequent to 1928 by reason of the fact that 
such payment was not made by them : A 1 K 1915 
All 393; 4 A L J 249 and AIR 1917 Mad 465, Bel. 
on. [P 2C2; P 3C 1, 2] 

(b) Limitation Act (1908). S. 3 — Decree 
awarding damages — Appeal agavist only part of 
decretal amount — Claim to damages found lime, 
barred and appeal allowed — Court can dismiss 
entire claim and set aside decree as a whole — Court 
should however require appellant to pay courl-fce 
on entire decretal amou7it i» such case. 

Where in an appeal against a decree awarding 
damages the dofendant-appeUantdocsnotchallongo 
a part of the decretal amount the Court while 
allowing the appeal on the ground that the claim 
to damages was barred by limitation has power to 
dismiss the entire claim of the plaintiQ and set 
aside the entire decree. The Court should, however, 
in such a case require the appellant to pay court- 
fee on the whole decretal amount. [P S 0 2] 

Hyder Husain and H. II. Zaidi — for Appellant. 

L. S. Misra (for Respondent No. 1) attd H. D. 

Srivastava — for Respondents. 

Judgment. — This is a second civil appeal 
against the judgment and decree passed by 
the learned District Judge of Hardoi on Slst 
March 1937, setting aside the decree of the 
learned Civil Judge of Hardoi, dated 25th 
September 1936. The suit was brought by a 
mortgage© for possession of property mort- 
gaged to him on 3rd September 1927 and 
also for damages or compensation for non- 
delivery of possession. According to the 
plaint the mortgage deed provided for imme- 
diate possession of part of the mortgaged 
property to be given to the mortgagee, and 
in respect of the remaining property, which 
was at the time in the possession of tenants, 
the mortgagors contracted to deliver posses- 
sion on ist July 1928. They had obtained a 
decree for arrears of rent against the tenants 
under s. 61 , Oudh Rent Act, and they engaged 
to secure their ejectment by the end of 
June 1928. The annual rent payable by these 
tenants was Bs. 181-1-6, and the mortgagors 
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undertook to pay this amount to the mort- 
gagee for the period between the execution 
of the mortgage deed and delivery of posses- 
sion in July 1928. As possession was not 
gi\en to the mortgagee in accordance with 
this agreement, he sued the mortgagors and 
their representatives in 1936 on the basis of 
a breach of contract. It was stated in the 
plaint that the cause of action for recovery 
of possession accrued on 1st July 1928, when 
possession was not given in accordance with 
the terms of the mortgage deed, and for 
recovery of compensation on ist July 1931 . 
It was also said in the plaint that the suit 
for the years 1929-1930 was beyond limitation 
and therefore the plaintiff claimed for six 
years only, namely from 1931. He claimed at 
the rate of Rs. 131-1-6 which he would have 
been entitled to obtain from the tenants if 
he had secured possession. The defendants 
admitted the mortgage, but pleaded that 
when in June 1928 they recovered possession 
of the plots in suit from the then tenants 
the plots were given with the concurrence 
of the plaintiff to otlier tenants on a rental 
of Rs. 294. It was agreed that the plaintiff 
should realize rent from tliese tenants to 
the extent of Rs. 131-1-6, the balance being 
realized on behalf of the defendants. This, 
it was said, had since been done. 

The trial Court found that the plaintiff 
had not been put in jiossession of this por- 
tion of tho mortgaged property and that 
the plots m suit hud not been re-let to 
tenants with his consent. This hnding is 
not now in question. The trial Court then 
considered tho question of limitation. The 
plaintiff’s contention was that Art. iiG, 
Limitation Act, applied to the case, while the 
defendants’ contention was that the Article 
applicable was Art. 109. Art. 11 c provides a 
period of six years in a suit brought for 
compensation for the breach of a contract 
in writing registered, while Art. 109 provides 

years in a suit for the 
profits of immovable property belonging to 
the plaintiff which have been wrongfully 
received by the defendant. The trial Court 
held that Art. 116 applied and awarded the 
plaintiff a decree both for possession and 
for a sum of Rs. 941-12.6. There was no sug- 
gestion m that Court that the suit wm 
barred by limitation oven if Art. lie applied. 
The defendants appealed to the District 
Judge in regard to the amount awarded. 
They disputed the finding of the trial Court 
that the suit for recovery of six years’ rent 

r if contended that the 

amt should have been regarded not as a suit 
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for compensation, but rather as a suit for 
mesne profits, that is to say, we understand 
they contended that Art 109, Limitation Act' 
was applicable, and not Art. lie, though 
they did not expressly refer in their grounds 
of aiyeal to either Article. But although 
tho defendants would appear from their 
grounds of appeal to have challenged the 
finding of the trial Court on this point as a 
whole, they confined tho valuation of their 
appeal "for jmrposes of jurisdiction” to a 
sum of Rs. 650 from which it would appear 
that they did not contest the decree to the 
extent of Rs. 291-12-6. 

The learned District Judge concurred 
with the learned Civil Judge in his finding 
as to the applicability of Art. 116 , but was 
of opinion that even so tho suit for damages 
or compensation was barred by limitation, 
although, as in the trial Court, this was 
not argued by counsel. The District Judge 
pointed out that the breach of contract 
occurred on ist July 19-28, when the mort- 
gagors failed to deliver possession of the 
propierty in accordance with the contract. 
Ho referred to several rulings to support 
his view that there was not a continuing or 
successive breach of contract as was con- 
tended before him. The mortgagors had not, 
he said, expressly or impliedly contracted 
to pay the amount of Rs. 131-1.6 annually, 
and the breach of contract happened once 
for all when possession was not delivered 
on Ist July 1928. The learned District Judge 
accordingly allowed the appeal and set aside 
the decree of tho Civil Judge in regard to 
the award of Rs. 941-12-6. Ho did not appa- 
rently take into consideration the fact that 
tho appellants in his Court had valued their 
appeal at Rs. 650 only. Nor did he in allow- 
ing tho appeal and dismissing the suit alto- 
gether require those appellants to pay the 
deficiency in the court. fee. This deficiency 
has been made good in this Court. 

In the present appeal the plaintiff, Daulat 
Bam, has contested the view taken by the 
District Judge that the suit was barred by 
limitation, and his learned counsel has 
argued that there was an implied contract 
on the part of the mortgagors to continue 
payment of rent at the rate of Rs. 131-1-6 
per annum unless and until possession of 
the property was delivered by them to the 
mortgogoe. This be asks us to infer from 
tho fact that they paid at this rate for the 
first year, that is to say, up to the end of 
June 1928. On a consideration of the mort- 
gage deed, we ore unable to take this view. 
There can be no doubt thot neither party 
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contemplated the possibility of possession 
not being given on 1 st July 1928. Under the 
mortgage deed as it stands the mortgagee 
^vas to realise the rent from 1st July 1928, 
and not from the mortgagors. There is no 
suggestion whatever in the mortgage deed 
that the amount should be paid by the 
mortgagors in respect of any period sub- 
sequent to 80th June 1928. There can be no 
doubt that the mortgagee could have re- 
covered damages or compensation from the 
mortgagors at this rate on a suit brought 
within six years from ist July 1928, when 
the breach of contract occurred. But as we 
cannot agree with the appellant's learned 
^connsel that there was any implied agree- 
ment that the mortgagors should continue 
to pay rent to the mortgagee if possession 
was not given, we cannot hold that a breach 
of contract occurred in each year subsequent 
to 1928 by reason of the fact that such pay. 
ment was not made by them. We have 
considered the rulings referred to by the 
lower Court. It has been argued on behalf 
of the appellant that they are not applicable 
to the facts of the present case. No doubt 
there are some differences in regard to the 
facts, but we think that nevertheless, they 
are applicable. 


In 81 I 0 804,* the Allahabad High Court 
held that where a usufructuary mortgagee 
sued for possession of the mortgaged pro- 
perty within six years of the date from 
which he was to have received possession 
and also claimed mesne profits for the same 
period on the allegation that the mortgagor 
had never given him possession in accord- 
anoe with the terms of the deed, the claim 
was in substance one for compensation for 
breach of a contract in writing registered 
and was governed by Art. lie, and not by 
Art. 109, Limitation Act. In 4 a L j 249 ^ the 
mortgagee was kept out of possession of a 
portion of the property. A suit brought by 
him for possession was dismissed. Subse- 
quently he brought a suit more than six 
years after the date of the mortgage to re- 
cover compensation for non-delivery of pos- 
seMion and for costs incurred in the first 
suit. It was held by the Allahabad High 
Court that the suit woe one to recover 
damages for breach of contract to which 
Art. no woe applicable, and the suit having 
been brought more than six years after 
t he date of the mo rtg^e was barred. In 

'>»s7iri0 804,Nirbh.l 

VSlluL'il ^ * W N >0e,M.4.nM 
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40 MAD 910^ the plaintiff had obtained from 
the Collector of Godavari District, acting as 
agent to the Government a lease in writing 
registered of a piece of land of a certain area. 
He obtained only a portion of this area and 
unsuccessfully demanded possession of the 
rest. He sued for damages for non-delivery 
of possession of this latter area. It was held 
by the Madras High Court tliat the cause of 
action for breach of the covenant to give 
possession occurred at the inception of the 
lease, and that as more than six years had 
elapsed from that date, tlie suit was barred 
under Art. llG, Limitation Act. It was also 
held that breach of a covenant to give 
possession is not a continuing breach. 

It appears to us therefore that the learned 
District Judge correctly held that altliougb 
Art. 110 and not Art. 109, Limitation Act, 
was applicable, nevertheless the suit was 
time-barred. It has been urged that the 
District Judge should not have sot asido the 
decree of the trial Court altogether, as the 
valuation of the appeal in his Court was 
only Rs. C50. In view of the provisions ofj 
S.8, Limitation Act, we are not prepared to 
hold that the order passed by the District 
Judge was not justified, though he should 
certainly have required the appellants in 
his Court to pay court-fee on the whole 
decretal amount. We may also observe that 
this point has not been raised in the grounds 
of appeal against the District Judge's order. 
We accordingly dismiss this appeal with 
costs. 

g.n./r.k. Appeal dismissed. 

3. (’17) 4 A r~^19n md ~iG6 : 85 I 0 254 : 40 
Mad 910 : 80 M L J 675, Secy, of State v, 
Ycukayya. 

A. I, R. 1941 Ondh 3 

ZiAUL Hasan and Bennett JJ. 

Emperor 

Y. 

Raghunatk — Accused. 

Criminal Appeal No. 221 of 1940, Deci- 
ded on 16th August 1940, against order of 
Special Magistrate, Ist Class, Barabanki. 

(a) Penal Code (1860), S. 420 — Contract not 
enforceable Civil Court-Still criminal prose- 
cutum can be based thereon. 

A criminal prosecution for cheating can bo based 
on a contract which cannot bo enforced in a Civil 
^urt : AIR 1933 Rang 199 and A I R 1917 L B 
105, Bel. on ; 15 I C 793, Ezpl. [P 6 0 1] 

(b) Penal Code (1860), Ss. 420 and 511 _ 
Accused giving out that he could double currencu 
noUe —Police officer dieguised ns Seth to secure 
(^used^e eonviclion giving certnin currencr/ notes 
to accused for doubling — After performing so^ 
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ccijUd f>roc<%s of douhling occnscd hccping paclui 
of for^ final stage in presence of police 

officer — II hen final stage snpiyoscd to he 
Cflwplrlf' accused handing over ■pacl-ct fonMini»i.; 
fcmr boohs to police officer and hiding packet of 
currcncji notes under his buttocks— PMicc of ficer 
dcleeling deception and arresting accused— Accused 
held guiltp of atlenijd (o cheat though not of 
chenfing—Fact that police officer vns foreu nrned 
and nol cheated did not affrel accused's guilt. 

Thp .'xcciised gave out that be could double any 
Oovernment currency notes given to him. A police 
officer disguised as a Seth in order to secure the 
conviction of the accused gave him certain cur- 
rency notes to be doubled. The accused porfornicd 
the so-called processes of doubling l>ef.>re the police 
officer and kept the packet for the final stage of 
doubling in an almirah. After the lapse of thcTixed 
time the accused took out the p.icket of notes in 
the presence of the police officer and handed over .a 
p.ickot of fame sire containing some looks to the 
police officer and hiding the packet of currency 
notes under bis buttocks. Detecting the deception, 
the police officer .arrested the accuse<l : 

Held that since the police oflicer did not hand 
over the notes boc.ause ho %vas deceived but merely 
because ho wanted to secure the accused's convic- 
tion, the offence of cheating was not actu.aliy com. 
mitled, but the accused clearly wont l-cyond the 
stage of Reparation when ho tried to induce iho 
police officer to hand over notes to him on the 
assurance that ho could double them and was 
guilty of the olfonce of attempf to chcvit inasmuch 
as under S. fill it w.is nol neics.s:iry that the 
accused should have coinploted every t.t ige in the 
actual offence except the final «tage : l."l Horn L R 
r.M and 1.*) All ITd. ltd. on ; A 1 R 1020 P.at 267 
iMsting. tP6C2] 

The fact that the police officer was forewarned 
and had knowledge of the accused’s intontiuns and 
therefore was not chc.atcd did not affect the guilt 
of the accused : 10 Cal HIO and A 1 R 1628 Lah 
br,!, Pel. on. (P 7 C 1) 

aorernnirnl Adroeale ~ for tho Crown. 

N , iJancrji — for Respondent (Accused). 

Judgment. — This is an appeal hy tlio 
Local Governmont against tho acquittal of a 
man, named Baghunath alias Bam Singh on 
a charge under S. l'20 re.-id with S. 5ii, I.P.C. 
Baghunath alias Bam Singh was prosectitod 
with another man named Sagar under ss 
120/, ^> 11 / 100 , T. P. C.. in the Court of a Special 
Magistrate of the first class. Sagar was dis- 
charged, while Baghunath wascharged under 
8.420 read with S.-Oll and acquitted. Tlie 
charge against Baghunath was as follows : 

That you on the 18tb and night between 10th and 
20th September 1939 at Nawabganj P. S. Kotw.ali 
attempted to commit cheating and in such attempt 
did a certain act towards the comDiissioo of tho 
Mid oRenco, 1. e., you misropreaented to Thakur 
Jagmoban Singh that you could mnnuf.icturo 
notes and double them in number and you put up 
a farce show of tho process of multiplying notes 
and removed the bundle and thereby committed an 
oOenco punishable under Ss. 420/511, I. p, C. 

The facts of the case are hardly in dis- 
pute. The allegations of the prosecution 
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were denied altogether by the accused, but 
the Magistrate acquitted him purely on the 
ground that tho facts alleged did not con. 
stitute the offence charged, and the learned 
counsel for tho accused has argued in this 
Court only on the legal aspect of the case 
without attempting to dispute the facts. 
According to the prosecution story a Sub- 
Inspector of police named Thakur Jagmohan 
Singh received information on 18th septem- 
her 1939, that two persons who were staying 
at a dliarmsliala at Nawabganj near Bara, 
hanki were giving out that they could double 
Government currency notes. The Sub- 
Inspector visited thodharmshalaintheguise 
of a Seth and had a talk with Baghunath 
who told him that he could double any 
Government currency note given to him, 
and would ho prepared to share with Thakur 
Jagmohan Singlj the profits received from 
such notes. It was arranged that Thakur 
Jagmohan Singli sliould bring notes for this 
purpose tlio following uiglit, that is the 
night of 19th Sejitembor. In pureuance of 
this arrangement Tliakur Jagmohan Singh 
took ton ton-rupee notes and ton five-rupee 
notes to tho dharamsliala on the night of 
19th Soptombor after arranging tliat other 
police officers sliould also come to the place 
and wait within cull. Thakur Jagmoban 
Singh wont to the third storey of the 
dharamsliala whore Baghunath and Sagar 
woro, and tho other jiolico officers waited in 
a room on tho ground floor. 

Tho notes brought by Thakur Jagmohan 
Singh wero handed over by him to Raghu- 
Hath. Pieces of paper woro cut by Sagar to 
Ihoir si/o and the notes and these pieces of 
paper woro placed under a glass tied together 
and wrapped in an angocha on which some 
Iiowdor was put. .\nangethi was then lighted 
and Sagar was directed by Baghunath to 
warm tlio packet on it. Sagar was tlien told 
by Baghunath to keep tho packot so that it 
might got cool, and this process was con- 
tinued for somo time, tho packet being 
warmed at intervals of half an hour. Even- 
tually, Baghunath said that they should 
place the packot in an almirah and go to 
bed : it would bo taken out at 4-30 A. M. 
when tho notes would be roady. Tho Sub- 
Inspoctor did not agree to this and said that 
he would remain awake, that is presumably 
until the process of doubling tho notes was 
completed. About t A.M. Baghunath took up 
tho packet and untied the angocha, doing 
this by tho light of a torch. While bo was so 
engaged however ho managed to substitute 
another packet for tho packot of notes and 
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concealed the latter packet under his but- 
tocks. The Sub-Inspector detected what had 
been done, caught hold of Raghunath’s hands 
and shouted to the police officers below to 
come up. A man named Ragbubar, inanager 
of the dharamshala, who had originally 
given information to the Sub-Inspector, was 
the first to arrive and after him came the 
Circle Inspector and other police officials. 
Thakur Jagmohan Singh asked the accused 
Raghunath where he had put the original 
packet and Raghunath pointing to the packet 
which had been substituted for it and which 
was lying before him said that that was the 
packet. This packet was opened and was 
found to contain seven copies of a book. 
Under the right side buttock of Raghunath 
was found the packet containing the notes. 
It was in the same condition as when ori- 
ginally tied up by Raghunath. The evidence 
of Thakur Jagmohan Singh was corroborated 
by the evidence of Thakur Sat Narain Singh, 
Circle Inspector, and by the evidence of the 
manager of the dharamshala, Raghubar. 
Learned counsel for the accused Raghunath, 
has referred to certain statements made by 
Raghubar, which he argues, throw some 
doubt on the facts. As translated the passage 
in the evidence of this witness to which we 
have been referred reads os follows : 

Having reached the last step of the stair-case I 
saw that Raghunath accused had stood up and 
Ex.lSfcll in front of right icg from the right thigh. 
The Daroghajl was holding bis both hands and 
asking him where his bundle was to which the 
accus^ bad said "it is lying in front." In the 
lucantimo the Sub-Inspcctoc arrived (presumably 
meaning the Circle ln6i>cctor). Packet Ex. 18 was 
lying under the buttock of the accused Raghunath. 
When it was opened it was found to contain seven 

books Packet Ex. 6 when opened was found 

to contain 10 notes of Rs. 10 each and 10 notes of 
Bs. 6 each and blank papers after each note. 

The packet coutainiug the notes was 
actually Ex. 6 and the packet which was 
alleged to have been substituted for it Ex. 13. 
It is quite clear, we think, that some mis- 
take must have been made in recording the 
evidence of Ragbubar because he has mode 
quite different statements about Ex. 13, 
namely, that when Raghunath stood up 
Ex. 18 fell in front of his right leg, and that 
the same exhibit was lying under Ragbu- 
nath's buttock. The witness could not have 
seen what was lying under Raghunath's 
buttock before he stood up, for he says that 
after be bad run up the stairs and had 
reached the last step of the stair-case be saw 
Raghunath standing up. We find that in 
one place in the original record some other 
exhibit was at first referred to and then 


deleted and Ex. 13 substituted for it. The 
evidence of this witness seems to have been 
carelessly recorded. This is the only point 
in the case which can be urged on behalf of 
the accused so far as the facts are concerned. 
As we have said, the accused denied entire- 
ly the allegations against him. He denied 
telling Thakur Jagmohan Singh that he 
could counterfeit notes: ho denied that Tha- 
kur Jagmohan Singh had come to him on 
19th September and given him notes to the 
value of Rs. 150/- for this purjKiso and he 
entirely denied what according to the evi- 
dence, subsequently occurred. Healso denied 
that he was arrested by the iwlico that 
night, saying that ho was arrested about 11 
or 12 in the day time. He produced no 
defence evidence and we can find no reason 
to. doubt the truth of the prosecution story. 

The Special Magistrate acquitted tho ac- 
cused because be was of opinion that there 
had merely been preparation for the com- 
mission of tho crime and that tho stage of 
an attempt had not boon reached. Ho also 
observed that Thakur Jagmohan Single had 
not been deceived and had not parted with 
the notes under any inducement which was 
fraudulent because he was fully aware that 
the accused could not mako genuine notes. 
At tho same time he gave the currency 
notes to be doubled and entered into an 
illegal contract. Tho Magistrate was of opi- 
nion that as such a contract was opposed to 
public ijolicy it was void and could not bo 
enforced in the Civil Courts, crimiual pro- 
ceedings could not be taken on the basis of 
it. Tho Magistrate also observed that if tho 
accused after replacing the genuine bundle 
had handed over tho other bundle contain- 
ing the books to Tbakur Jagmohan Singh 
and asked him to wait for him and proceed- 
ed to depart from the place with the genuine 
bundle and if he had then been arrested the 
stage of preparation would have ended and 
the stage of attempt would have come into 
play. We have heard learned counsel on the 
legal aspect of the case at length and are 
clearly of opinion that the Special Magis- 
trate misdirected himself. In support of his 
view that criminal proceedings could not be 
taken on the basis of a contract which could 
not be enforced in the civil Courts, the 
Magistrate referred to a Bombay case, IS 
CR L J 621.^ It is certainly true that the 
judgment in this case lends some colour to 
the view taken by the Magistrate, but the 
judgment in the case is very brief and it 

1. (‘12)14 L R'M8: 16 I C 798:18Ct L J 62l^ 

Emperor v. Jaoi Hira. 
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has subsequently been dissented from. There 
was also some doubt in that case whether 
^ere had actually been an attempt to cheat. 
The accused had agreed to let her daughter 
on hire to a person for concubinage and 
subsequently refused to do so or to return 
a sum of money advanced to her. The Ses. 
sions Judge who referred the case thought 
it probable that she originally intended to 
let the complainant have her daughter and 
only changed her mind later. The Bombay 
High Court agreed that for tlie reasons 
stated by the Sessions Judge the case was 
not one for the criminal Court. They ob. 
served that the accused and the complainant 
had entered into a contract wliich was 
clearly void for immorality. The complain, 
ant would not bo entitled to obtain any 
relief from a civil Court for its breach, but 
that was no reason why he should beallowed 
to prosecute the accused on a charge of 
cheating. Wo cannot read into this judg. 
ment thegeneral principle stated in the head, 
note to It that a party should not be allowed 
to prosecute on a charge of cheating when 
he would not bo entitled to obtain from a 
civil Court any rcliof for breach of Ihe con. 
jtract. Apart from this, as we have said, the 
|Suggestion that a criminal prosecution must 
fail if It IS based upon a contract which 
could not be enforced in a civil Court has 
been expressly repelled in two later cases 
namely A I It 1017 L ll lo.-.s and A I R 19.03 
Rang 199. \\ e see no reason to dissent from 
this later view. With regard to the obser- 
vation of the Magistrate that there could 
not be an attempt to cheat ThakurJagmohan 
«ingh because ho did not hand over the 
money under any deception, we need only 
refer to two cases in which it has been held 

guilty of an attempt to 
cheat, although the person he attempts to 

is. therefore, not 
cheated. This was laid down in lo cal 
310* and 10 LAH 253.'' 

Learned counsel for Raghunath has taken 

u*"® ^'‘•eumonts on his 

that there m.ay have been an attempt to 
deceive the Sub. Inspector at one stage of the 
t^nsji^njmt thaj_toat stage passed when 


Emperor v. Raghunath 


A. I. R. 


38 I C 74C ; Ifi 


2. (’17) 4 AIR 1917 L B 105 
Cr L J 362, Mccra v. F-mporor. 

^'r : 146 I 0 240 • 34 

Cr Zj J 1255, Yacoob v. Emporor, 

ou Government of Bengal v 

Umeah Ohundor Mitter. v. 

r 551 : 110 I 0 812 • 10 

258 I 80 P L R 405 : 29 Cr L J IRQ 
Emperor v. Shib Charan. ' 


the notes were actually handed over by 
him, and that, therefore, if the Sub-Inspec- 
tor had handed over the notes because he was 
deceived the oflfence would have been com- 
plete. Since, however, the Sub-Inspector did 
not hand over the notes because he was 
deceived but merely because he wanted to 
secure the accused’s conviction, the offence 

not actually committed. 
\\ ith the latter part of this argument we see 
no reason to disagree, but we are unable to 
accept the argument that if there was in the 
first instance an attempt to deceive, the 
legal position iu regard to the accused’s 
pilt changed when the notes wore actually 
handed over. If the accused was at one 
stage guilty of an attempt to cheat Thakur 
•Jagmohan Singh, nothing that transpired 
subsequently could affect his guilt. 

Secondly, learned counsel has tried to 
support tlie view taken by the Magistrate 
that tlie case had not proceeded beyond the 
stage of preparation. He has referred to a 
case of the Patna High Court, 27 Cr L J 609 ,® 
in wliich it was'hcld that the more taking 
of thumb impressions on a blank piece of 
paper may be a preparation to cheat, but 
Unless something is written on it, it cannot 
amount to cheating or attempt to cheat. We 
cannot see any similarity at all botwoon 
that case and the case under consideration. 
There would have been similarity if the 
accused in the present case had merely got 
everything ready in the dharamsbala for 
tlio purpose of cheating the Sub-Inspector or 
anybody else who wanted to have their notes 
doubled. Clearly he wont beyond the stage 
of preparation when he tried to induce a 
person to hand over notes to him on the 
assurance that ho could double them. 

Section .'> 11 , 1. P. C., provides punishment 
for the offence of attempting to commit an 
offence punishable by that Code with trans- 
portation or imprisonment, or to cause 
such an offence to be committed, when in 
such attempt the person accused does any 
act towards the commission of the offence. 

We have therefore to see whether the 
accused in the present case did any act 
towards the commission of the offence of 
cheating. Wo have no doubt whatever that 
he did. It is not necessary that the accused 
should complete every stage in the actual 
offence except the final stage. In 16 Rom L B 
668^ the accused had contracted to deliver a 

6. ('26) 13 AIR 1926 Pnt 267 : 94 I C 863 : 27 
Or L J 609, Sbeo Prantd v. Emporor. 

7. ('18) 16 Bom L R 568 : 20 I 0 693 : 14 Cr L J 
488, Emporor t. Manoini^. 
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certain quantity ol good cotton to the com* 
plainants, but delivered instead a quantity 
of bod cotton, that is to say, cotton heavily 
adulterated with rubbish in such a manner 
that the fraud would be likely to escape 
ordinary inspection. The complainant's agent 
suspect^ the character of the goods and 
declined to accept them. The accused were 
convicted of attempting to cheat, but on 
appeal were acquitted by the Sessions Judge 
on the ground that the acts did not amount 
to an attempt to cheat, but only to a pre- 
paration for cheating. The Bombay High 
Court set aside the acquittal, holding that 
there was a complete cose of an attempt to 
cheat. The only reason why the offence 
stopped short at an attempt and did not pro- 
ceed to the cheating itself was because the 
party who was sought to be cheated was 
cautious and not confiding. An overt act was 
begun by the accused which would have led 
to the finished offence but for an interrup- 
tion arising independently of the will of 
the accused. 

The Allahabad High Court also in 15 ALL 
178® held that S.511 was not meant to cover 
only the penultimate act towards the com- 
pletion of an offence and not acts precedent, 
if those acts are done in the course of the 
attempt to commit the offence, are done 
with the intent to commit it, and done 
towards its commission. There can be no 
doubt in our opinion that Raghunath went 
far bej'ond the stage of preparation indeed 
but for the fact that the Sub-Inspector 
had not actually been deceived the offence 
would have been complete. We can see no 
reason why in these circumstances Raghu- 
nath should not bo convicted under s. 420 
read with s.511, I. P. C. We have shown 
that the question of the accused’s guilt is 
not affect^ by the knowledge of the Sub- 
Inspector in regard to the accused’s inten- 
tions. The accused was not aware of the 
Sub-Inspectors’s knowledge and there can be 
no doubt that ho did attempt to cheat the 
Sub-Inspector by dishonestly deceiving him 
and inducing him under such deception to 
hand over the notes to him. We accordingly 
allow this appeal, set aside the order of 
a^uittal and convict Raghunath alias Ram 
Singh of the offence charged under S. 420 
read with 8. 611, 1. P. 0. 

Raghunath Emitted that ho had been 
previously convicted of an offence under 
8. 420, 1. P, 0., in 1987 and sentenced to one 
year s rigorous imprisonment. He is there- 

A. W N 71. In the matter 

of R. MacCroa. 


fore liable to enhanced punishment under 
6.75. We consider that a deterrent sentence 
is called for in the present case. We accor- 
dingly sentence him to undergo three years' 
rigorous imprisonment. 

G.N./r.k. Appeal allowed. 

A. I. R, 1941 Oudh 7 
ZiADL Hasan and Yorke JJ. 
Chandrika Prasad — Complainant 

Applicant 

V. 

S. Mohd. Jafar — Opposite Party. 
Criminal Reference No. 8 of 1840, Deci- 
ded on 8th August 1940, made by Addl. 
Sess. Judge, Kheri. 

Criminal P. C. (1S98), S. 439—Acquilial — Itc. 
t’istoa against, cannot be treated as appeal — High 
Court will interfere oy\ly in exceptional matters 
where Magistrate fails to exercise impartial judi- 
dal mind t)i evidence orlcavcsevidcnce 

entirely out of consideration or relies on evidence 
not on record — Uigh Court *«, however, not bound 
to accept findings of fact of lower Court — But it 
will exerdse revisional powers very sparingly and 
only when there has been miscarriage of justice or 
perverse and unreasonable decision — Order of 
acqxtiiial sought to be set o^idc and rc-trial prayed 
on ground that High Court should take different 
view of evidence — Held that High Court would 
have given very short shrift to complainant's 
application but inasmuch as it was reference by 
Additional Sessions Judge, High Court was pre- 
pared to go into evidence. 

Tho High Court will not od an application in 
revisiou against an acquittal treat the case before 
it as a case of appeal. It will not be prepared to 
interfere in revision unless there are exceptional 
matters compelling it to do so, as for example 
where the Magistrate docs not appear to have 
exercised an impartial judicial mind in consider- 
ing the evidence, where be has entirely left evi- 
dence out of consideration or has relied upon 
evidence which is not to bo found on the record. 
Tho High Court, however, is not bound to accept 
loyally tho findings of facts of the trial Court or 
the lower Appellate Court, as the case may bo, but 
at the same time the power to interfere is one to 
be exercised most sparingly and only when there 
appears to have boon a miscarriage of justice or a 
perverse and unreasonable decision. [P 10 C 1] 

Where the High Court was asked to sot aside in 
revision the order of acquittal and direct a re-trial 
merely on the ground that it should take a diSe- 
rent view of the evidence from that which had been 
taken by tho Magistrate who tried the case and 
had tho witnesses before him : 

Held that had the matter come to tho High 
Court directly upon an application by the com- 
plainant, it would have given it a very short 
shrift, but in view of the reference having bean 
made to theCourt by the Additional Sessions Judge 
it was prepared to go into the evidence at some 
length : Case law reviewed, [P 10 C 1, 2] 

Dr. J. N. Misra — for Appellant. 

Nasirullah Beg — for Opposite Party. 
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Order. — This is a reference made by the 
Additional Sessions Judge of Kheri under 
S. 4351, Criminal P. C., recommending that 
this Court sliould set aside an acquittal by 
a Magistrate on charges of embezzlement 
and convict and punish the accused in res- 
pect of one of those charges. The recom- 
mendation is obviously mistaken in one 
respect in view of the provisions of sub-s.( 4 ) 

of S. 439, Criminal P. C., which provides tliat 
nothing in thissection ahall bedoemedtoauthomn 
a High Court to convert a finding of .acquittal into 
one of conviction. 

The recommendation which the learned 
Additional Sessions Judge should have made, 
and which we treat him as having made, is 
that his Court should set aside the order of 
acquittal and direct that the accused be 
tried by some other Court on the charge in 
respect of which the recommendation is 
nnade. The case out of which this applica. 
tion has arisen was a private prosecution by 
a servant of the Isanagar estate under tlie 
direction of the taluqdar the Paja of Isa. 
nagar, of the opiwsite party Syed Moham- 
mad Jafar on three cliarges of ombe/./lement, 

(l) ID respect of a sum of rs. 273 .<!.o 
said to have been drawn by the accused for 
giyment by money.order to one Mt. Adya 
Bai, aguzaradar, (2) in respect of Rs. .321.8.0 
and Rs. 70.0.0 said to have been drawn for 
payment to the Newal Kishore Press and ( 3 ) 
in respect of a sum of Rs. i lO drawn for pay 
ment to the complainant Cliandrika Prasad 
of which It was said that Rs. 40 had been 
embezzled. The learned Magistrate who 
tried the case very carefully and discussed 
the questions which had to bo decided at 
some length acquitted the opposite party in 
rw^ct of all three charges. The learned 
Additional Sessions Judge on an application 
10 revision on behalf of the complainant 
against this order of acquittal has discussed 
all three charges but has made no recom. 
mendation with regard to charges Nos. 2 
and 3. In regard to charge no. l he is of 
opinion that the charge could not be main, 
toined in respect of Rs. 80 out of this sum 
of Rs. 273-C-O but he considered that the 
established in respect of Rs. 248 
S ^ reference to 

The first question which has been raised 
before us and which has to be considered is 
the question of the jurisdiction of this Court 
to interfere m revision with a judgment of 
^uittal and order a retrial. Learned conn. 

lltlV X opposite party Syed Mohammad 
afar contends that even if it cannot be said 
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A. r. R, 

that a High Court has not got jurisdiction 
to order a retrial on a case coming before it 
under s. 439 Criminal P. 0., whether the 
appli^tion of a private party or a reference 
by a Distnct Magistrate or Sessions Judge 
nevertheless to set aside an acquittal and 
direct a retrial is practically tantamount to 
expressing the opinion that the evidence on 
• ® ^®oord justifies a conviction and direct, 
mg the Court below to reconsider that evi- 
dence in the light of the opinion expressed 
by this Court. He would therefore maintain 
that such an order really comes within the 
condemnation of sub-8.(4) of s. 439 . In this 
connexion lie has referred to several cases 

}u V ^5^ held that 

0 High C^urt interfering in revision may set 
aside an order of acquittal and direct a retrial 
owing to non-recording of evidence or improper 
recording of inadmissible evidence but where there 
18 no question of evidence having been erroneously 
omit^ or of evidence having been erroneously 
recorded and the High Court is asked to hold that 
on the evidence the accused ought not to have been 
acquitted no order directing a retrial can bo made. 

A similar view was taken by Sir Louis 
Stuart m a case of this Court. Kalka Pra. 

sad V. Kiranjan Singh^ in 192C when he 
hold that 

it l.s ordinarily not open to a private person to have 
an acquittal set aside in revision and it is doubtful 
whether it is open to a High Court in revision to 
bet aside an acquittal and direct a retrial. 

That case was not reported at the time 
hut was quoted before a Bench of this Court 
ID 1931 and was then reported in 8 o w N 
1336.* The decision of the Bench before 
which this case appears to have come is 
reported as 8 o W N 1833” in which a dif- 
forent view was taken, namely that 
in a case of ac(]uitta] it is within the compeUmey 
High Court to entortain nn applicatioo for 
revision at tho instanco of a private complainant 
dospito the fact that Government has declined to 
institute an appeal and to interfere, should it seo 
ut, in tho matter to the extent of sotting aside tho 
order of acquittal and directing a retrial. 

The Bombay High Court has not followed 
the view taken by Sir Louis Stuart in tho 
case referred to above but has hold in 53 
Bom 6G4^ that 

tho High Court has jurisdiction to entertain ap* 
plications in revision against orders of acquittal 
under 8. 439, Criminal P. C., although os a matter 
of practice and policy it will not interfere with 


L ('29) 16 A I R 1029 Rang 821 : 120 I 0 912 : 7 
Rang 688 : 31 Cr L J 188, Ma Nyen v, Maung 
Obit Hpu. 

2. (*26) SOWN 1880. 

3« (*82) 10 A I R 1082 Oudb 81 : 186 I G 249 : 6 
OWN 1833 : 88 Or L J 260, Qiridbariji Singh v. 
Jitandra Mohan Singh. 

4 . (*29) 16 A I R 1929 Bom 806 : 119 I 0 648 : 80 
Or L J 1069 : 68 Bom 664 : 81 Bom L R 62d| 
Emperor v« Romesbwar Ramnatb. 
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such orders at the instance of a party other than 
the Local Government except on some very broad 
ground of the requirements of public justice. 

Iq three cases of this Court decided by 
Nanavutty J.,and reported in 11 0 WN717,® 11 
OWN 718® and 11 0 W N 719^ the view was 
expressed that an application in revision or 
a reference made on such an application 
must be founded on an acceptance of the 
findings of fact of the trial Court, that is 
such an application or reference can only 
be made on a point of law. We are not 
satisfied that this is a sound view and in 
fact it is not supported by any other autho- 
rity. The learned Additional Sessions Judge 
himself referred to a number of cases 
reported in 10 o W N. In lO 0 W N 345® it 

was held by Raza J. that 
iho High Court has jorisdiction under 8.499, Cri- 
mipal P. 0., to eotertaiD an application inrovi&iou 
of an order ofacquittal^vhentbeCrowu has proforr* 
cd DO appeal; but tbo High Court would uot movo 
in eucb a case, unleeG there ie some glaring defect 
either in the procedure or in tbo view oi tbc evi- 
dence taken by the Court below. 

Further od it is said that 

the Court as a rule will not go into tbc evldouco 
save in exceptional cases, as ^?bore tbo judgment of 
the facts is manifestly wrong and grossly and palp- 
ably unjust ; otherwise, though there is no right of 
appeal » an appeal might in effect be admitted in 
every case in the guise of an application for 
revision. 

There is a great deal of force in these 
remarks. Again in another case lO o \V N 788® 
the same learned Judge held that the High 
Court would refuse to consider questions of 
fact in revision where it could not be said 
that the hndings of the Sessions Judge are 
perverse, illegal or unwarranted. Again the 
same learned- Judge in 10 o W N 999'® held 
that 

in Oudh it is a well-established practico that the 
Court is loath to interfere in cases of acquittal and 
the power of interference is exorcised if it is proved 
without any doubt, not only that the accused per- 
son is guilty, but that he has been acquitted on 
unreasonable grounds. 

5. (•84) 21 A I R 1934 Oudh 276 : 155 I C 724 : 36 
Cr L J 842 : 11 0 W N 717, Emperor v. B. A. 
Peters. 

6. (*84) 21 A I R 1934 Oudh 278 : 155 I C 726 : 96 
Cr£j J 820 : 11 OW N 718, Dularc v. Mt.Sundaria. 

?• (’84) 21 A I R 1984 Oudh 280 : 149 I 0 364 : 86 
Cr L J 951 : 11 O W N 719, Bhola Prasad v. Mt. 
Ram Dulary. 

8- (’88) 20 A I R 1988 Oudh 267 : 143 I C 852 : 84 
Cr L J 661 : 10 0 W N 846, Rama Murti v. Indra 
Bahadur. 

9. (’38) 20 A I R 1988 Oudh 279 : 144 I C 262 : 34 
Cr L J 748 : 10 O W N 788, Emperor v. Moham- 
mad Idris. 

10. (*88) 10 0 W N 999 : 146 I 0 528 : 86 Cr L J 
416, Mendbai 1^1 v. Boni Ma^o. 
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Another learned Judge of this Court in 10 
OWN 1037" held that 

the High Court will not, except perhaps in very 
special circumstances interfero on an application 
for revision by a private person with an order of 
acquittal. 

Learned counsel for tho opposite party 
has relied finally on tho case in A I R 1933 
NAG 259 '“ in which it was hold that 

when the Local Government has not preferred an 
appeal under 8.417, tbo High Court ought not to 
interfere in revision on a referooco under 8.498 by 
tho District Magistrate, where it cannot do so 
without practically bearing tho case on tho 
evidence. 

With respect we are of opinion that there 
is a great deal to be said for this view. Dr. 
Misra supporting the reference has referred 
to a number of cases in which it has been 
held that the Court has a power to interfere, 
but we do not think that these cases really 
take the matter very much further. Ho 
referred among other cases to 19 A L J 5S9^^ 
in wliich it was hold that 

the jurisdiction of the High Court to roviso an 
order of acquittal and direct a retrial should bo 
exercised only in exceptional cases and with cau- 
tion. It should only bo done in cases where tbo 
alleged oOenco is of a serious character and a Judge 
comes to the opinion that there has been a mis- 
carriage of justice wbero for instance tbo lower 
Court has misquoted the evidence, or w hore having 
evidence before it which prima facie is reaf^onable 
and credible the Judge of that Court gives no 
grounds whatever for rejecting it and does not 
satisfactorily review it. 

Similarly in, what is perhaps the most 
recent case of this Court quoted to us, 1937 
OWN 281 ,^* it was held by one of the mem- 
bers of the present Bench that 

ordinarily the High Court will not interfere with 
an order of acquittal, especially in a case under 
S.S28, Penal Code, but it will interfero when tbo 
trial Magistrate has acquitted the accused owing to 
a wrong view of the law. 

Another case of the same kind is the case 
of 53 CAL 471 '® the headnote in which runs : 

Where the Magistrate acquitted tho accused, on 
a charge of rioting with tho common object of tak- 
ing possession of the complainant's land and 
assaulting bis durwans, without coming to a find- 
ing on tho question of possession : 

11. (’88) 20 A I R 1933 Oudh 430 : 14G I C 638 : 36 
Cr L J 128 : 10 0 W N 1037, Banke Lai v. Maiku. 

12. (’83) 20 A I R 1933 Nag 259 : 146 I C 332 : 35 
Cr L J 28 : 29 N L R 3G5, Emperor v, Ganpab 
Asarajl. 

13. (^21) 8 A I R 1921 All 260 : 61 I C 161 : 22 
Cr L J 887 : 19 A L J 589, Hand Ram v. Khazan. 

14. (*87) 24 A I R 1937 Oudh 283 : 166 I C 987 : 
1937 OWN 281 : 88 Cr L J 829, Ram Dayal v, 
Mata Dio. 

15. (*26) 18 A I R 1926 Cal 945 : 96 I 0 627 : 27 
Or L J 976 t 63 Gal 471, Surendra Nath v. Janaki 
Nath. 
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Held, that the judgment was not a satisfactory 
one, as the Magistrate should have arrived at a 
proper decision on the point and that the order of 
acquittal must bo set aside and a retrial ordered. 

lu that case the Magistrate had failed to 
come to a decision on a point which wont 
to the root of the whole case, and therefore 
a retrial was ordered. We have been referred 
to two other cases of the Calcutta TTigh 
Court. In 18 c W N l-2u’® the trying Magis. 
trato had completely failed to take into 
consideration a portion of the evidence and 
it was held that he had failed to deal with 
the case before him with judicial care and 
impartiality. Hence the order of ac(]uittal 
was set aside and retrial ordered. Similarly 
in A I R 1038 C.VL G13'' it was held that 
the High Court has power to interfere in revision 
with an appellate judgment of .acquittal, and that 
power should bo sparingly exercised, it would be 
wrong to refuse to exorcise it in cases where there 
has been a failure of justice by reason of tbeappol- 
lato Court not having brought a judicLal mind to 
bear upon tho evidence. 

The upshot of the whole matter would 
seem to be this that this Court will not on 
an application in revision against an ac(juit. 
tal treat tho case before it as a case of appeal. 
It will not be prepared to interfere unless 
there are exceptional matters compelling it 
to do so. as for example whore tlie Magis- 
trate does not appear to have exercised an 
impartial judicial mind in considering the 
evidence, where he has entirely left evidence 
out of consideration or has relied upon evi- 
dence which is not to be found on the record. 

It is going too far to say that the High 
Court must accept loyally tho findings of 
facts of tho trial Court or the lower appel- 
late Court, as the case may be. but at the 
same time it is obvious that tho power to 
interfere isone to be exorcised most sparingly 
jand only when there appears to have been 
a miscarriage of justice or a perverse and 
iunreasonablo decision. We are of opinion 
|that in the present case what wo are being 
asked to do really is to set aside the order 
|Of acquittal and direct a retrial merely on 
the ground that we should take a difforont 
view of tho evidence from that which has 
b(»n taken by the learned Magistrate who 
tried tho case and had tho witnesses before 
him. Had this matter come to us directly 
juponan application to this Court by thopre 
|MDt applicant Chandrika Prasad wo should 
i have given it a v er y short shrift, but in view 
16. (’16) 2 A I R 1916 Cal 235 ; 26 I 0 170 • IK 

Start’ ° « >24*. 

*1* 26 A I R 1088 Cal 018 : 178 I C 6G • flo 
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of the reference made to us by the learned, 
Additional Sessions Judge we have gone into 
the evidence at some length. 

Turning now to the merits of the case we 
think that tho very first comment which 
must necessarily be made is that the very 
length of the argument by which it has 
been necessary for learned counsel support, 
ing the reference to endeavour to convince 
US that the opposite party has been wrongly 
acquitted is itself an indication that all that 
we are being asked to do is to take a differ- 
ent view of the facts merely because a 
different view of tho facts is possible and 
not because that different view of the facts 
IS so convincingly tho right view that we 
must nece^arily accept it. [The rest of tho 
judgment is not material for the report.] 

G.N./n.K. Reference rejected. 

A. I. R. 1941 Oudh 10 
YORKE J. 

Sulchram Das Debi Dutt — Defendant 

— Applicant 

V. 

Ram Krishna ~ Plaintiff 

— Opposite Party. 

Civil Appln. No. 76 of 1939. Decided on 
2nd .'\ugu3t 1940, to revise order of First 
Addl. Judge, Small Cause Court, Lucknow, 
D/- 24th August 1939. 

(a) Master and Servant — Contract of service is 
tcrmincible by reasonable notice in absence of cx» 
press agreement or custom — Fifteen days* nolicd 
iS reasonable for ordinary clerk. 

Id tho absence oi an express agreement or csta^ 
blisbed custom to tho contrary .a contract of service 
is terminable by reasonable notice. Fifteen days* 
notice is a reasonable notice for an ordinary clerk 
omplojod on Rs. 15 per mensem : A I B 19J6 Lah 
186; 168 I 0 C97; A I R 1916 L B 112 and A I R 
1920 L B 105, liel. on; 85 All 182 , heldobiterand 
not approved. [P 11 0 2] 

(b) ^ faster and Servant — Pleadings — Suit by 
servant claiming himself entitled to one month's 
II of ice — Servant fotmd entitled only to fifteen 
days* notke^Masicr can take advanteige of afore* 
said finding even though he dul not raise that 
IHfint specifically. 

Once it is held that tho servant is only entitled 
to reasonable notice and that reasonable notice is 
only 15 days, the master is entitled to take advan* 
tago of tho samo even if be did not speciflcally 
raise the point In tho suit by tho servant claiming 
to bo entitled to ono month's notice and therefore 
to ono month's salary in lieu thereof. (P 11 0 2] 

7/^1 r Oovitid Dayal Srivastava — for Applloaot. 

A. P. — for Opposite Party. 

Order* This is an applioation under 
8.25, ProviQoial Small Cause Courts Act, 
against a judgment of the Additional Judge 
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of the Small Cause Court of Lucknow. The 
facts are simple and for the purpose of this 
application are not in dispute. The plaintiff 
Ram Krishna was a clerk of the present 
applicants on Rs. 15 per month. It has been 
found by the lower Court that on ist June 
1939, the defendants-applicants asked the 
plaintiff to work in future on a reduced pay 
of Rs. IS per mensem. He refused to do so 
and was turned out by the present appli. 
cants. The applicants further did not pay to 
the plaintiff his salary for the month of 
May or anything in lieu of notice for his dis- 
missal on ist June. In fact their contention 
was that it was the plaintiff who walked 
out, and not they who dismissed him. The 
learned Additional'Judge of the Small Cause 
Court decreed the plaintiff’s claim for Rs. 15 
as pay for the month of May and for Rs. 15 
one month’s pay of June in lieu of notice. 

The sole question which is mised in this 
application is whether the lower Court was 
right in giving a decree for one mouth's pay 
in lieu of notice. The learned Additional 
Judge of the Small Cause Court appears to 
have taken it for granted that the plaintiff 
was entitled to one month’s pay in lieu of 
notice and has not discussed the question 
at all. It may be said at once that there is 
no decision of this Court on the i)oint at 
issue. On behalf of the plaintiff some reliance 
has been placed on 35 ALL 132* at page 133 
where it was remarked tliat 
tho question ia ooo botwoen mastor and servant. 
TUo plaintifl was engaged on a monthly salary, 
and bo would tberoloro have boon in the absence of 
a contract to the contrary, entitled to ono month's 
notico before dismissal. Kquully his master wiis 
entitled to one moDtb'snotice before ho left service. 

This remark was made obiter and was 
not necessary (or the decision of the parti- 
cular question. which was before the Court 
in that case. The learned Judge went on to 
refer to Smith’s Law of Master and Servant 
to which I have therefore made a reference. 
In Ldn. 7 of that commentary at page 40 
It IS stated : 

In the absence of any definito agreement and of 
any custom in the trade or calling, the contract of 

* mu* T ' ^ by a reasonable notice. 

The l^rned author goes on to show that 

very varied periods of notice have been held 
to be reasonable for different kinds of 
service. Bank clerks and clerks in the city 
of London have been held entitled to three 
months notice but a clerk to a telegraphic 
company was held to be entitled to one 
month’s notice. My attention has been 
(I mwn o n behalf of the ap plicants to the 

* : 19 I 0 699 : H A L j”l04, 

Rally Brothers v, Ambika Prasad. 


case in A I R 1925 LAH 186* in which it was 
held that 

the ordinary rulo of law is that in tho absenco of 
auy express agreomeut or established custom to 
the contrary the contract of servico is torminablo 
by reasonable notice. A servant paid by the month 
is not entitled to one month's notice. 

The plaintiff in that cstse was employed 
as a monthly servant in an ice factory on a 
salary of Rs. GO per mensem. There is no- 
thing to show whether ho was a mechanic 
or a clerk but ho was at any I'ato a man of 
considerable status and not a more menial. 
In that case there is a reference to two 
Burma cases. In the former of these 8 L 
B R 420^ it was held tliab in the case of 
a clerk hired by the month, 15 days’ notice 
was sufficient. In the other case 13 BUR L t 
168* it was hold that there was no authority 
for holding that a servant paid by the 
mootl) wiis entitled to a month’s notico. 
The view taken in A I R 1925 LAii 1H6* was 
followed by another Single Judge of tho 
same High Court in 168 I C 001^ in which 
the view taken was that 

)□ theaUiCuce of au express agreement or establish- 
ed custom to the contrary, a contract of service is 
terminable by rciisonable notice, and there is no 
authority for holding that a servant hired by the 
month is entitled to one month’s notice. Ordi- 
narily 15 days' notice would l>o sufficient in such 
circumstances. 

Tho plaintiff in tliis particular case was a 
clerk of a trust employed on a salary of 
Rs. 50 per mensem. It seems to mo clear 
that so far as reported cases of this country 
go thero is no doubt that 15 days’ notice is 
to be taken as reasonable notice forau ordi-j 
nary clerk employed on Rs. 15 per mensem. 

The only other point raised on behalf of 
the plaintiff opposite party is that this point 
was nob spocidcally taken either in the 
answer to the notices served on tho defen- 
dants by the plaintiff or in tlio oral plead- 
ings on whicli tho issues were framed. It 
does not appear to mo that that is a suffi- 
cienb reason for not allowing the present 
application once it is held that the plaintiff 
is only entitled to reasonable notice and that 
reasonable notice is only 15 days. I accord- 
ingly allow this application and modify the 
order of the Judge of the Small Cause Court 
and direct that the suit be decreed for 
Rs. 22-8-0 i nstea d of Rup ees ao with proper- 

2. ('25) 12 AIR 1925 Lah llo": 78 I 0 7C87^ga 
Ram V. Dud! Cband. 

3. (’16) 3 A I R 1916 L B 112 : 83 1 0 981 : S 
L B B 420, M. E. Moola v. K. C. Boso. 

4. (’20) 7 A I R 1920 L B 105 : 68 I 0 982 : 13 
Bur L T 168, David v. SuperintcDdoat, St. 
Aothony High School. 

5. ('36) 168 I O 097 : 89 P L R 501, Rala Ram v. 
Baij Nath Joshi. 
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tiooate costs of the trial Court. The plain, 
tiff opposite party was certainly not in any 
way to blame for the fact that the learned 
Judge did not consider the question of what 
was or was not reasonable notice, and I 
tliereforo make no order as to costs of this 
Court. 

G. N . / R . K. .-1 ppl i ca lion a lloiccd. 


A, I. R. 

rent that tbo lessee was to take the place of the 
lessor undor-proprietor entirely. Therefore in view 
of all the facts the document was roallyasaledeed 
iranslerring the undcr-proprietary rights of the 

o ^ ; A I R 1933 Oudh 

10 0 C 348. Ht f. [p 13 Q 2 ] 

n>,Jcr Uuiam, Sri nnma and H. U. Zaidi-. 

1 , u’ • , ^ for Appellant. 

.'/ . It a^tni — for Respondent. 
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Yorke J. 

Maharaja Pande — Defendant 

Ajspellant 

V. 

Kali Din Pande — Plaintiff — 

Kespondent. 

Second .Appeal No. IIG of 1937, Decided 
on 30th August 1040, against order of Addl. 
Civil. ludge, h'y/abad, 1) . 30th November 
1036. 

Deed — Ciyiisl»nc/k/a — D.,d iiutp‘iUn<j !•> be 
pcrih'lual Icoie i./ under. ifroi>i tct<tri/ rijjlils held 
out and out sale. 

In determitiim’ the question whether a docii. 
ment is really a Igiso or a sale the Court should 
ascertain the r.\tl nature of tho transaction after 
stripping it of tbo di.sguises by which the true 
nature is sought to to conoc-ilcd. (I» 14 c 1 ] 

_ Thn vendor purported tocxccut*' a i>crpi‘Hial le-aso 
111 respect of undr r.proprietary rights hut in tho very 

pre.atnlilo of the deed it was .statci that the vendor 
wanto'i to.soll the property in suit to pay ofl hisdel.ts 
that IS to say what the vendor really wanted was a 
sum of money in cash. Ho, lid not w.int to execute a 
document in any way to I ring in an annual return. 
The proamt.Ie went on to recite th.it no one was 
ready or willing to purchase the property for fear 
of pre-emption, and it was only after great difli- 
culty that the vendor was able to bring round tlie 
vendee to accept a perpetual lease of the property. 
The (icca provided that the lc 66 co was to enjoy 
jjenoration after generation only the usufruct of the 
land. Tbo rights given by tbo lease wore only the 
ordinary righU given to a tbekadar of ejecting 
tenants enhancing rents and so on. On tho uthor 
hand there were some provisions definitely limiting 
the nghts of the lessee. The lessee was not entitled 
to turn cultivated land into parti, that i.s f.i 11 ow 
and but no penalty was provided in case the 
lessee transgressed this condition. All that was 
reserved by way of rent to the les.sor was Rs. 2 per 
annum, and as no right of re-entry was reserved, 
the only nght which the lessor had in respect of 
this amount was to sue for it. Tbo lessor had no 
nght w an enhancement of the nominal rent of 
Ks. 2 which was entirely out of proportion to the 
amount of the cash payment which was called 
nazrana in order to give the document the appear- 
ance of a lease. Although the document did not in 
express terms confer a right of transfer on the 
lessee, the rights conferred were heritable ; 

I/eld that Inasmuch as the lease In question was 

purposes but of zamindari 
rtghts the lessee’s rights were transferable under 
the provisions of the Transfer of Property Act 

Wwas topay thounder-pmprttary 
airect to the superior propnotor, it was appa- 


Judgment. — Ihis is a secoad appeal by 
tho vendee in a pre-emption suit. The plain. 
tiQ -respondent had instituted a suit for pre- 
emption in'respect of a registered deed, dated 
lotli May i'j3o, whereby the vendor pur- 
iwrtcd to execute a peri)etual lease in res- 
pect of undcr-pioprietary rights in favour 
of tho present appellant. Tlio trial Court of 
tlio Munsif dismissed tho plaintiff ’ssuit hold- 
ing tliat tho deed of perpetual lease was 
genuinely a lease and that although it bad 
been executed with tlie object of evading 
pie-einjition, none the less it was not a more 
disguise hut a device successfully adopted. 
The learned -Additional Civil-Judge of Fyza- 
had has held on tlie contrary that tho docu- 
ment in question is an out and out sale deed 
di.sguised in the garb of a perpetual lease 
and has accordingly decreed tho plaintiff’s 
claim for pro-emption on payment of Rupees 
1300 within two montlis from tho date of 
tho decree. It is against this decree that the 
present second ap|>6al is filed and only one 
jioint arises, namely whether tho document 
in question is a sale deed disguised as a 
l)orpotual lease or whetlier it is really, as 
hold by tho Munsif, a perpetual lease. 

Learned counsel for the vendee appellant 
contending that the document is a genuine 
lease, points out fii-st of all that the docu- 
ment is styled a iiorpotual lease, and prima 
facie therefore it is to bo ta4<on as a lease. 
Tlioro might possibly have been some small 
amount of weight to be given to this argu- 
ment had it not boon for the fact that in 
tho very preamble of tho deed it is stated 
that tho vendor wanted to soli tlio property 
in suit to pay off his debts, that is to say 
%vhat tho vendor really wanted was a sum 
of money in cash. Ho did not want to exe- 
cute a document in any way to bring in an 
annual return. The preamble went on to 
recite that no one was ready or willing to 
purchase the property for fear of pro-omp- 
tioD, and it was only after great difficulty 
that the vendor was able to bring round tho 
vendee defendant l to accept a perpetual 
lease of tho property. Tho second point he 
makes is that the deed provides that the 
lessee is to enjoy generation after generation 
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only the UBufrnot of the land. The document 
in fact does not purport to transfer the land 
in itself but only its usufruct. Thirdly, the 
rights given by the lease are only the ordinary 
rights given to a tbekadar of ejecting ten- 
ants, enhancing rents and so on. On the 
other hand, there are some provisions defi- 
nitely limiting the rights of the lessee. The 
lessee is not entitled to turn cultivated land 
into parti, that is fallow land. The comment 
on this by the lower Appellate Court is that 
this clause is apparently redundant because 
there is no i^enalty provided in case the 
lessee transgresses this condition. The next 
point on which reliance is placed is that under 
this document an annual rent of Rs. 17-14-0, 
including nazrana is reserved to the lessor. 
Prima facie this looks like a substantial 
amount of rent, but in fact Re. 15-14-0 is the 
amount of the under-proprietary rent due 
from the lessor to the superior proprietor 
and this the lessee is directed to pay direct 
to the superior proprietor. All that is reserved 
by way of rent to the lessor is Rs. 2 per annum, 
and as no right of re-entry is reserved, the 
only right which the lessor would have in 
respect of this amount would be to sue for 
it, if indeed it could ever be thought worth 
while to institute a suit once in every three 
years to recover the sum of Rs. C. Then 
again it is pointed out that there is a provi- 
sion for enhancement of rent but the lower 
Appellate Court has rightly remarked that 
this is limited to enhancement of the under- 
proprietary rent, the benefit of which will 
go not to the lessor but to the superior 
proprietor. The lessor has no right to an 
enhancement of the nominal rent of Rs. 2. 
It will be noted that in so far os there are 
provisions which suggest that this document 
is a lease, those provisions which might 
seem to be of some value for the purpose 
are all defective in one way or another. 

On the other hand in support of the view 
that this document is really a sale deed we 
have first the recital in the preamble which 
as I have already noted, shows that what 
the vendor had wanted to do was to effect 
an out and out sale in order to get a sum of 
money. Secondly we have the very impor- 
tant fact that no right of re-entry is reserved 
to the vendor. Thirdly we have the fact that 
the rent reserved is quite nominal and 
entirely out of proportion to the amount of 
the cash payment which is called nazrana' 
as It must necessarily be caUed in order to 
givo the documeat the appearance of a lease, 
fourthly, although the document does not 
in express terms confer a right of transfer 


on the lessee, the rights conferred are heri- 
table. It is stated that full rights are given 
to the lessee, bis heirs and “kaim mukaman” 
that is representatives, which must appa- 
rently mean transferees. Fifthly, the lessee 
has full rights to deal with the property. 
Sixthly, this is not a lease for agricultural 
purposes but a lease of zamindari rights and 
therefore under the provisions of the Trans- 
fer of Proi)erty .Act it necessarily follows 
that the rights of the lessee are transferable. 
Lastly, since the lessee is to pay the under- 
proprietary rent direct to the superior pro- 
prietor, it is apparent that the lessee is to 
take the place of the lessor under-proprietor 
entirely. In my opinion, when all these facts 
are taken into consideration it is difficult 
to resist the inference that this document is 
really a sale deed transferring the under- 
proprietary rights of the lessor completely 
to the lessee. Learned counsel for the appel- 
lant has taken me through a whole series of 
rulings, relating with only a few exceptions, 
to transfers of proprietary or undor-pro- 
prietary rights in which the right of pre- 
emption was sought to be exercised, but I do 
not think it is necessary to refer to more than 
a very few of these cases. In 10 0 C 348^ it was 
held that 

no right of pre-emption can be claimed in respect 
of perpetual lease of under-propiiotary rights as 
such a lease is not a sale within the meaning of 
the Oudb Laws Act. 

The Oudh Laws Act, of course, provides 
for a right of pre-emption in respect only of 
sales and foreclosures. In this case the 
consideration for the lease executed by the 
pukhtadars or under-proprietors was Rs. 700 
and a sum of Rs. 18-18-0 reserved as annual 
rent. No right of re-entry was reserved by 
the lessor. The two Courts below had held 
that the transaction evidenced by the deed 
was neither a sale nor equivalent to a sale. 
The learned Additional Judicial Commis- 
sioner remarked : “The document in suit 
purports to be a perpetual lease, and I am 
not prepared to hold it as other than a 
perpetual lease," while the Judicial Com- 
missioner said that he agreed that the patta 
in question evidenced a lease and not a sale. 
In that case it appears that the under-pro- 
prietor continued to be still liable to the 
superior proprietor for the rent due upon 
the holding in the occupation of the lessee. 

I should be inclined to suppose that the real 
rent reserved was something very minute. So 
far as it goes this case is helpful to the appol. 
lant but it is clear that the learned Jud ges 

1. (’07) 10 O O 848, Babu Baldeo Prasad v, Ali 
Husain. 
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were inclined to the view which formerly 
hold the field in Oudh, that when a document 
purports to lx; a lease it must ordinarily be 
construed as a lease. Learned counsel for 
tlie res]>ondent has referred mo to 21 1 C GO' 
as the first case in which the Court of tho 
Ju<licial Commissioner discussed and consi- 
dered the difference between a device and 
a mask, and lield that 

it won 1(1 Ijo conlrrtry to public policy to allow a 
mask to conceal or shroud the real nature of a 
transaction or to permit a party to hoodwink tho 
public and defraud tho Court by pulling on a falso 
disguise. 

That was, of course, a case wliero tlio 
property was nominally mortf*ased an<l not 
lease hut tlie underlying principle is the 
isame, namely that what the Court lias to 
ascertain is tlio real nature of the trans- 
action after strippitig it of the disguises by 
which tho true nature is sought to ho con- 
cealed. Tho next case relied uixin by learned 
counsel for tho afijicllant is 11 u \V N in 
which it was held tliat tlio grant of trans- 
ferable rights does not make the perpetual 
lessee of an under. proprietor into an under- 
proprietor hinisolf. Tlio (juostion, however, 
in that case was not whether the transfer 
in favour of tho so-called lessee could bo 
pre-empted but wliether a perpetual lessee 
was an under-proprietor so as to be able to 
pre-empt a transfer of under-proprietary 
rights by an undor-proprictor. In so far as 
tho Bench of this Court accepted tho possi- 
bility of tho creation of rights of a poriKitual 
lo9.seo of an under-proprietor, that is astatus 
something like that of a sub-under. pro- 
prietor, this case might be considered helpful 
to the appellant. On tho other hand there 
is a well-known decision of thoir Lordships 
of tho Privy Council in which it has been 
held that there are only three classes of 
holders of land in a village in Oudh, that is 
proprietors, undor-proprietors and tenants. 
As the rights of tenants are rights under 
the Oudh Rent Act and are not transferable 
rights, it would follow that if a document 
by appearance creates a status unkuo%vn to 
law. the Courts in construing that document 
must prima facie construe it as creating the 
rights most akin to those nominally created. 
In the present case it is obvious that there 
is practically no resemblance between tho 
rights conferred on tho lessee by this docu- 
ment and the rights of a tenant, whereas 
on the other hand the document appears to 

2. ('18) 21 1 C 69, Baldeo Singh v. Pattu Lai. 

3. ('84) 21 AIR 1034 Oadh 145 : 149 I C 550 • 9 

Lock 670 : 11 O W N 430, Bindeabwari Prasad 

V. KnahiiA Murarl* 
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confer on the ti'ausferee practically the 
whole of the rights of which the transferor 
was possessed. On tho other hand a refer- 
ence has been made to 10 o w N G13* in 
which a Single Judge of this Court held in a 
case very similar to the present case, a case 
of transfer by an under-proprietor under a 
so-called perpetual lease, that the document 
was really a sale deed giving rise to a right 
of pre-emption. The learned Judge laid 
down that : 

It is opoD to a person to circumvent tho law of 
pro emplion by cloaking a transaction into which 
ho enters in sucb a way that tho transaction c<an- 
Dot legally l«o held to an out and out sale. In 
trying to achiovo this object all devices arc permis- 
siblc^but, at tho same time, it is opon to tho Court 
to scrutinise all such devices very closely and to 
SCO if tho transaction into which the parties havo 
entered docs really amount to a sale or not, If it 
does not amouut to a sale in law tbeo tho dovico 
>uccccds and the right of pre-emption is defeated. 
If, on (he other hand, it does not amount toasale, 
the device f tils and the right of pre-emption i$ not 
c i ream von to'i. Where tho executaot of a perpetual 
le^tse has not reserved to himself any right of 
re-entry and has not reserved to himself any inte- 
rest whatsoever in tho land which bo ostensibly 
leases and a close scrutiny of the deed shows that 
tho executant has no real interest left in the plots 
leased, notwithstanding tho fact that the word 
used in the deed is ‘nazrana’ and not price, tbo 
device does not succeed in taking the transaction 
out of the category of a Kilo. 

In that case tho amount of “nazrana’' was 
Rs. 300. The leaso was heritable, the amount 
of rent reserved to the lessor was loss than 
R9. 2 , tlie lessee was given the right to plant 
groves and build wells and no right reserved 
to the lessor to enhance the nominal rent. 
No two cases are over quite on all fours but 
there is tlio closest parallelism between that 
case and the present one. In my opinion 
tho learned Civil Judge has rightly held 
that the document executed by tho lessor was 
not really a lease at all but an out and out sale 
deed in favour of the lessee which gave rise 
toa right of pre-emption. The plaintiff s suit 
for pre-emption was rightly decreed by the 
lower Apf^llato Court. There is no force 
whatever in this appeal which fails and is 
dismissed with costs. 

g.N./R.k. Ap peal 

4- (*83) 20’AIR 1933 Oudh 829 : 140 I 6 887 ; 10 
OWN C13, Ram Anand v. Ram Das, 
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Thomas C. J- and Radha Krishna 
L. liadha Krishna — Applicant 

Raja Bam and others — 

Criminal Misc. Appln. No. 6 of 
Decided on 26th April 1940. for taking 
action under Contempt of Courts Act. 
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ConUmpl of Court — Delivering speech at meet- 
ing ieixding io influence result of pending trial 
is contempt of Court. 

Tho question in all cases of comment on pending 
proceedings is not whether the publication does 
interfere, but whether it tends to interfero with 
the due coarse of justice, and on the same prin- 
ciple it is a contempt of Court to make a speech 
tending to influence tho result of a pending trial 
whether civil or criminal, or to deliver a speech at 
a meeting. 

Where during the pendency of a criminal case 
the opposite parties call, a public meeting and 
deliver speeches tho object of which is to influence 
the decision of the criminal Court, prevent wit- 
nesses from giving evidence and to bring pressure 
on tho complainant to withdraw his complaint, 
tho opposite parties are guilty of contempt of Court: 
(1878) 9 Q B 219, Del. on. [P 15 C 2; P 16 0 1] 

Shanfear Sahai — for Applicant. 

5. P. Avaslhi and S. P. Avaslhi for Jagat 
Narain—tot Opposite Party Nos. 1 to 5, 7 and 
8 and No. 6, respectively. 

Order. — Lala Ea<lha Krishna filed a 
complaint against Bansidhar and four others 
under Ss. 447 and 42C, I. P. C., which is pend- 
ing before a Bench of Honorary Magistrates 
at Lucknow. Lala Badha Krishna on 23rd 
November 1989, presented an application 
before tho Bench concerned, asking that tho 
eight persons named in tho application be 
committed for contempt of Court and ho 
prayed that his application be forwarded to 
this Court through the District Magistrate 
for action under the Contempt of Courts Act. 
The District Tklagistrate on 9th January 1940 , 
forwarded Lala Badha Krishna's application 
to this Court and a notice was issued against 
(1) Baja Ram, ( 2 ) Bansidhar, (8) Misri Lai 
Pradhan, (4) Pt. Rajaram Pradhan, ( 5 ) Mool- 
chand Sharma, (6) Narain Pershad Vaidya, ( 7 ) 
Bharat Pershad Shukla and (8) Satya Kumar 
to show cause why action should not be taken 
against them for contempt of Court. All the 
eight persons have tendered apology in the 
following terms : 


That whatever tho petitioners did or said in th 
meeting held on 14th November 1989 was done i 
al^luto Ignorance and with no intention to com 
mit any contempt of Court. 


That they f urther tender their unqualified apol 
for whatever they said or did in the said meeUnj 

That they throw themselves at your Lords! 
mercy, and eesuro your Lordships that they ^ 

novor act like tbU in luture. ^ 


It appears that while the case was pro- 
^edmg in the Court of the Bench Magis- 
trates the opposite parties called a meeting 
and protested against the action of Lala 


Badha Krishna for filing the complaint under 
Ss. 447 and 426, I. P. C. The opposite parties 
gob a leaflet printed and freely distributed 
it. We quote a few passages from the leaflet : 

The worshippers of Shiva wake up. 

Case against Hindu ojfftce-learers. 

A BIG MEETING OF THE HINDUS. 

May it bo known to all Hindu Brethren the deeds 
of Messrs. Lala Badha Krishna Sri Krishna Agar- 
wal of Chowk Lucknow; they did not content 
themselves only with putting obstacles in tho way 
of demarcating and making tho tank of Shrec 
Mababirjee but they gave an exhibition of their 
religious faith on the temple of JIahadooji situate 
on Kursi Road.Mahabirganj (Aligunj), Lucknow and 
the said Lala Sahobs gave u proof of their truth 
and religiousness by filing a criminal case against 
some devotees because some flower plants were 

planted adjacent to the temple of Bbivujeo 

Hence to oppose this it has been decided to hold a 
meeting on 14th November 1939 ... at 5-30 p. m., 
near the temple of Mababirjee on tho same temple 
of Shivajeo. Consequently tho Hindu public is 
requested to give a proof of their devotion to Lord 
Shiva, pure through body and mind and money, by 
attending tho meeting at tho appointed time and 
to safeguard Hinduism. Note : All tho Hindu and 
Aryawmajist associations are requested to co-operate 
in Ibis by taking part in the meeting in tho largest 
number possible. 

Maya Pi<ilis/Mn <7 Mouse, Lucknow. 

It is admitted before us that the said 
leaflet was printed at the Maya Publishing 
House by Pt. Moolchand Sharma and it was 
distributed by Baja Bam Pradhan and several 
others. A meeting was hold on tho date 
fixed under the presidentship of Pt. Narain 
Pershed Vaidya and it was attended by a 
largo number of people and speeches were 
made. Tho learned counsel on behalf of tho 
applicant informed us that one Ram Cbaran 
Lai patwari was examined on his behalf in 
the Court of the Bench Magistrates and at 
this meeting a resolution was passed against 
him for giving evidence in favour of the 
applicant. It was urged that the intention 
of the opijosito parties io calling this public 
meeting was to create agitation against the 
applicant by misstating facts and by rousing 
the religious susceptibilities of the Hindus 
at large and that open threats were uttered 
against the applicant at the meeting. This 
was all done in order to influence the deci- 
^on of the criminal case pending in the 
^urt of the Bench of Honorary Magistrates. 

In view of the fact that the opposite parties 
have tendered an unqualified apology we 
have not thought it fit to ask the applicant 
to produce oral evidence in order to sub- 
stantiate certain questions of fact. 

The question in all cases of comment on 
pending proceedings is not whether the 
publication does interfere, but whether it 
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'tends to interfere with the due course of 
justice, and on the same principle it is a 
contempt of Court to make a speech tending 

•toinfluence the resultofa pending trial whe- 

,tlier civil or criminal, or to deliver a speech 
at a meeting. In (iS73) 9 q b 219 .* it was 
held that it is contempt of Court to address 
public meetings, alleging that the defendant 
is not guilty, and that there is a conspiracy 
against the defendant, and that he cannot 
have a fair trial. The criminal case, as wo 
have said, was ponding, and there is no 
jdoubt in our mind that the object of the 
opposite parties in calling this public meet- 
,ing was to influence the decision of the 
criminal Court; prevent witnesses from giv- 
ing evidence and to bring pressure on the 
icomplainant to withdraw his complaint. 
'Wo therefore convict tlie opposite parties 
for contempt of Court in respect of the 
Court of the Bench of Honorary Magistrates 
at Lucknow. Tlio question for consideration 

is whether we should act under the proviso l 

to s. a. Contempt of Courts Act, whicli pro- 
vides tliat 

tho accused m.iy discharged r.n tlio puulsbment 

remitted on apology bc-ing m.-ido 
to tho s.atisf, action of tho Court 

or wliethor wo sliould compel tho opposite 

t ^ T r contempt liy payment 

of a hno or undergoing of a sentence of 
imprisonment. After carefully considering 
tho facts and circumstances of tho case wo 
convict (1) Raja Ram, ( 2 ) Bansidhar. (. 3 ) Misri 
Lai Pradhan. (4) Pt. Rajaram Pradhan. ( 5 ) 
iMoolchand Shanna, (G) Narain PorshadVai- 
dya, (7) Bliarat Porshad and (8) Satya Kumar 
for the contempt of Court with respect to 
the Court of the Bench of Honorary Magis. 
trates of Lucknow, hub discharge them as 
they have tendered an unqualihed apology 
I'nd given an assurance that in future they 
will nob commit such an offence. But we 
think It IS a fit case in which tho opposite 
parties should be made to pay the costs 
which have been incurred by tho applicant 
in this Coyt. Tho learned counsel for tho 
applicant has filed a certificate for Rs. 50 
and there are some miscellaneous expenses. 

\\ e therefore order that each of tho opposite 
parties will pay to the applicant Rs. 10 with- 
in two weeks. 

O.N./r.k. Order accordingly. 


V. Mahadeo Prasad A.I.R 

A. I. R. 1941 Oadh 16 

Thomas C. J. and Ziaul Hasan J. 
B. Jagadish Bahadur — Applicant 


V. 


1. (1878) 9 QB 219 ; 28LT 222 ; 12Cox CC 371 

Reg. V. Catro. • 


Mahadeo Prasad — Opposite Party. 

Misc. Appln. No. 402 of 1939, Decided 
on 1st March 1940. 

(n) Civil P. c. (lOOH), 0. S2, Hr. 12 and5- 
li. J-. (iocs not exempt pending appeals aristnj out 
of execution proceedings from operation of R. 8. 

O. 22, R. 12 does not exempt pending appeals 
from I ho operation of R. 8 of that Order though the 
appeals arise out of execution proceedings. An 
appeal stands on a diSerent footing, in this respect 
from an application for execution. Rule 12 does not 
contemplate that if an appeal has been preferred 
from an order in execution then also Rr. 3, 4 andS 
would never apply: A I R 1934 Oudh 337, Rel. on; 
A I R 1933 All 888 ; A I R 1928 Mad 772 and 

rV: 'Amoved; A I R 1929 Pat 

oCa (F B), Ao< approved. [P 17 0 9] 

(b) Civil p. C. (pJOff), 0. 22, R. 9— Mere ignor. 
once of respondent's death is not su^cient cause. 

More ignorance of tho death of a respondent is 
not a sufTicient cause within the meaning of 0. 23, 
R. 9 ; 1U40 O W N 219, Pel. on. [P 17 0 2] 

llargorid Papal — for Applicant. 

//. /*. Chandra — for Opposite party No. 2 to 4. 

Order. — This application for substitution 
arises in an execution of decree appeal. It 
came up for hearing before a learned Jodgo 
of this Court who has, under s. 14 ( 2 ), Ondh 
Courts .\ct, referred it to a Bench for deci- 
sion. as in the opinion of the learned lodge 
there was a divergence of opinion indifferent 
High Courts and that there was no decision 
of this Court in respect of tho point involved 
in tho application. It is now admitted by 
tho learned counsel on behalf of the appli- 
cant that Mahadeo Prasad, respondent I 
died on Mth January 19.39, and this applica- 
tion for substitution was presented on 19th 
July 1939, that is beyond ninety days, but 
on the first day on which this Court reopened 
after tho long vacation. The application was 
made under o. 22, R. 4 for substitution of 
tho names of the two sons of ^^ahadoo Pra- 
sad deceased, and it was urged that ho had 
died on 2«th .May 1930. Tho application was 
opj)osod by tho respondents 2 to 4 on tho 
ground that Mahadeo Prasad had died on 
Mth January 1939. and tho application there- 
fore was barred by time. The parties wore 
given an opportunity to prove the date of 
the death of Mahadeo Prasad. The applicant 
then putinan application admitting tho date 
of tho death of Mahadeo Prasad to bo Mth 
January 1939, and prayed that tho former 
application of I2th July 1939, be treated aS 
an application under o. 22, R. 9, Civil P- C-. 
for setting asido the abatement. 
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In this application the snffioient cause 
shown for setMng aside the order of abate, 
ment is that the deceased lived miles 
away in a village. The applicant is a lawyer 
practising at Qonda. The contentioi^ on be. 
half of the applicant is that an appeal or an 
order arising ont of an order in the course 
of proceedings in execution of the decree 
does not abate on the death of the respon. 
deut in cases where an appellant fails to 
apply to make the legal representative of 
the deceased respondent a party to the 
appeal within the time prescribed by law 
because the appeals in proceedings relating 
to execution of a decree are mere continua. 
tion of execution proceedings and therefore 
R. 12 of 0. 22 is applicable to such appeals. 
In support of this contention the learned 
counsel has relied on a Full Bench decision 
of the Patna High Court reported in 9 PAT 
372.^ It is true that the above deoisjpn sup* 
ports the contention of the learned counsel 
on behalf of the applicant, but this view 
was not followed by the Allahabad High 
Court in 55 ALL 509,^ in which it was held 
that o. 22, R. 12 , Civil P. 0., does not exempt 
l^ending appeals from the operation of R. 8 
of that Order, even though the appeals arise 
out of execution proceedings. An appeal 
stands on quite a different footing, in this 
respect, from an application for execution. 
Rule 12 does not contemplate that if an 
appeal has been preferred from an order in 
execution then also Rr. 3, 4 and 8 would 
never apply. 


The case reported in 9 pat 372* was 
referred to before the learned Judges of the 
Allahabad High Court but they preferred to 
follow the decision of the Madras High 
Court in 51 mad 858.^ In the Lahore High 
Court in 74 I c 577,* a learned Judge held the 
opinion that Rr. 3 and 4 of o. 22, Civil P. C 
had no application to appeals arising out 
of execution proceedings by virtue of the 
provisions of R. 12 of that order. There is a 
Bench decision of this Court which was not 
brought to the notice of the learned Judge 
of this Court who has made this reference. 


1. ( 29) 10 A I R 1929 Pat 666 • 122 T O tAt 
air 1938 All 888 : 144 I C 391 

HZ: ^ ^ “‘■‘■-i llal vA 

: no I 0 602 

KrLZ ChottK ^ ^ 


4. (’23) 10 AIR 1928 Lah 5G0 
Kbaa v. Sbarfu. 


: 74 I C 577, Mir 
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It is reported in 11 O W N 917,® in which it 
was held that 

If duriog tbo pondeccy of an appeal by tho judg- 
mont-debtor arising out of execution of a decree 
for mesne profits and cash, the docroe.hold6c res- 
pondent who happens to be a tenant for life dies, 
an application by the appellant Judgment-debtor, 
who happens to be the romaindor-inan, statingthat 
the rights of the deceased in tho decree had come 
to vest in him andtbat another porsonwhoclaimed 
to be a legal representative of the deceased was not 
such representative, is maintainablo. Tho provi. 
sioos of 0- 22, R. 5, Civil P. C., impose an obli* 
gation on tho Court to determine whether tho 
applicant or tho opposite party is tho legal repre- 
sentative of the deceased and tbo proceedings in 
appeal from any decree or order in proceedings in 
execution are not proceedings in execution so as to 
exclude application of R. 4 by R. 12 of 0. 22, Civil 
P. C., they being proceedings in appeal and R. 11 
making the whole of O. 22 applicable to appeals. 

This view is in accordauce with the view 
taken by the Allahabad High Court in 55 ALL 
509.^ Wo are of opinion that the law laid 
down in ll 0 \V N 917® is correct and there- 
fore hold that 0. 22. R. 12 , Civil P. C., does 
not exempt pending appeals from the opera, 
tion of R. 8 of that order, though the 
appeals arise out of execution proceedings. 
In our opinion an appeal stands on a 
different footing, in this respect, from an 
application for execution. Rule 12 does not 
contemplate that if an appeal has been pre. 
ferred from an order in execution then also 
Rr. 3, 4 and 8 would never apply. 

The next point urged on behalf of the 
applicant is that as the applicant lived about 
thirty-four miles away from the village in 
which Mahadeo Prasad deceased lived, he 
could not come to know of his death and 
the delay was due to his ignorance of the 
death of Mahadeo Prasad. This in the opinion 
of the learned counsel was the sufliciont 
cause for not applying to bring the legal 
representatives of the deceased on record 
within the prescribed period of limitation. 
On behalf of the opposite party it is urged 
that the applicant is a permanent resident 
of village Achalpur and the deceased was 
also a resident of the same village as the 
mortgage deed dated 80th June 1922 would 
show in which the residence is given as 
Achalpur. The residence of the deceased in 
the plaint is different. Whether the deceased 
was a resident of village Achalpur or not, we 
do not attach much importance, because in 
our opinion mere ignorance of the death of 
a respondent is not a sufficient cause within 
the meaning of o. 22, R. 9. In 1940 O w N 
219® it was held that 


5. (’34) 21 AIR 1934 Oudh 337 : 150 I C 426 • 11 
0 W N 917, Hari Saran v. Har Kiehen. 

6. (’40) 1940 OWN 219, Bhagwan Din v. Mura 
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tho procedure provided for the disposal of suits and 
appeals demands an active prosecution and croat 
vigilance on tho part of the parties to a litigation 
and the appellant in the prosecution of his appeal 
IS under an obligation to keep himself informed as 
to tho existence of his opponent, ^fere plea of 
ignor.iuce of the death of the opposite p.xrty is not 
a sutlicicnt ground for setting aside an order that 
an appeal should abate. 

The applicant has failed to satisfy us that 
there was sufficient cause for not filing the 
application within the period of limitation. 
We therefore reject the application with 
costs, and refuse to set aside tho abatement. 
It is conceded by the learned counsel on 
behalf of the applicant that the whole 
appeal has abated. We therefore dismiss tho 
appeal. No order as to costs. 

G.N./r.K. Application rejected. 

A. I. R. 1941 Oudh 18 

Zi.vui, Has.\n .7. 

Maha Pramd— Defendant— 

V. 

Dnkh Tlarnn Xntk, Plaintiff and an. 
other, defendant — Re-^pondents. 

Second .Appeal No. 236 of 1937. Decided 
on Bth August 1910. against order of Civil 
Judge, Oonda. D ’- 13th March 1937. 

Om//. Act (IH of j^;g) a, amcn,lal 

t‘l/ .1' hj of ij.jj _ Act has no rc- 

trn^prrhvp rJTi'Cl. 

Tho Onclh Laws Act os amended in 1939 bv 
I^cal Act of that year haa do retrospoctivo 

[V ly c i] 

(h) Oiulh Laws Act (IS of is:e,), S. 6~Prc. 

of part of propcrli, «,/,/ can be allowed 
1 / prr.eniptor pnifs enUre sale pricr. 

It IS truo that pre-emption of part of the pro- 
porty by apportionment of tho sale consideration 
wnnot bo allowed under the Oudh Laws Act but 
11 a pro-emptor should choose to pay the entire sale 
price, his claim for pre-emption of part of tho pro. 
perty tnight be brought under the provisions of tho 
Oudh Laws Act : A I R 1934 P 0 163, Expl. 

r a . . [P 19 0 2) 

Jj, o. Mxsrd — for Appellant. 

JI, D, Chnndra — for Respondent 1. 

Judgment. — This second appeal against 
a docreo of the learned Civil Judge of Gonda 
raises an interesting question of tho law of 
pre.ernption as applicable to this province. 

On I7tb July 1935 Munna and others sold a 
three pies share in village Dubawal and two 
groves m village Dalpatpur to Maha Prasad, 
the present appellant, for an ostensible con. 
Bideration of Rg. 800. Two rival suits for 
go-emption were brought, one by Dukh 
Uaran Nath, respondent i, and tho other ; 
1 Prasad, respondent 2 . Both the 

plamtiffB alleged that the sale consideration 

th^t^fch^^ fictitious and * 

that the real sale consideration was rs. 200. 


i-iAiii iz:>tauL Hasan J.) A. I.R, 

! defence in each case was that 

J the plaintiff not being a cosbarer in thevil. 

J ^ # r was not entitled to sue for 

1 pre-emption of the Dubawal property only. 
The learned Munsif in whoso Court the salts 
^yere hied, hold that the ostensible sale con. 
sideration was fictitious and that Rs. 395 was 
the market value of the property sold. As 
between the rival pro-eraptors he held that 
Dukh Ilaran Nath’s right was superior to 
Alathura Prasad’s. Both the suits were how- 
ever dismissed on the ground that only part 
of the property sold could not be pre-empted. 
-Mathura Prasad submitted to the decree of 
the trial Court but Dukh Haran Nathan- 
pealed against It. In appeal before the learned 
Civil Judge. Dukh Haran Nath offered to 
pay tho entire sum of Rs. 335 which had 
been held by the trial Court to be the mar- 
ket value of both properties sold, for the 
Dubaw^il property and on this offer tbo 
learned Civil Judge decreed Dukh Haran 
Nath’s suit on condition of payment of that 
amount. I he vendee brings this appeal and 
contends that pre-emption of part only of the 

propoity sold should not have been allowed 
111 any case. 

The point so far as I am aware, never 
arose in any case before and therefore I beard 
tho learned counsel for tho parties in this 
case at length but in spite of tho nbloargu- 
ments put forward on behalf of tho appel- 
lant. I am unable to hold that tho decree of 
tho learned Civil .Judge is illegal or impro. 
per. Tho learned counsel for the appellant 
relies on tbo cases in 1939 own 73f>,* 1939 

0 l^ind 11 O W N 843.^ In the first of these 
cases a suit for pre-emption wasdismissod by 
reason of tho fact that past mesne profits 
wore sold along with immovable projxirty 
and relying on the decision of their Lord- 
ships of the Judicial Cominittoo in 11 OWN 
813^ it was hold tliat past mesne profits are 
not pre-emptablo under tho Oudh Laws Act. 

The second case also rests on tho decision 
of their Lordships of tho .Judicial Committee 
in n o W N 84.3'’ and in it a suit for pro- 
emption was dismissed on tho ground that 
no apportionment of price could bo mado 
under the Oudh Laws Act for the pro-ompted 
portion of tho property sold. 

1. (’39) 26 A I R 1939 Oudh 233 : 183 I C COl : 

14 Luck 678 : 1939 OWN 786, Abdul v. 
Manobtir Lai. 

2. (’88) 25 A I R 1938 Oudh 87 : 171 I 0 987 : 18 
Luck 672 : 1937 OWN 1202 : 1938 O A 1, BoU 
nath V. Mnbnbfr Praiuid. 

3. (’84) 21 A I R 1934 P C 153 : 161 I 0 74 : 61 

1 A 286 : 9 Luck 407 : 11 O W N 848 (PC), 
Bircndra Bikram Singh v. Brij Mohan Pando. 
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The facts in 11 o W N 843* were that 163 
Tillages forming an entire taluqdari mobal 
were sold by one sale deed for a considera- 
tion of Rs. 6,60,000. Two suits for pre-emption 
were brought each in respect of one of the 
villages sold and each plaintiff offered to pay 
a proportionate amount of the sale consi- 
deration. Their Lordships of the Judicial 
Committee after considering the provisions 
of the Oudh Laws Act relating to pre-emption 
came to the conclusion that there in no pro- 
vision in the Act for tendering part of the 
price by a pre-emptor or for pre-empting 
part of the property proposed to be sold. It 
was because of this pronouncement of their 
Lordships of the Judicial Committee that 
the Oudh Laws Act was amended in 1039 by 
Local Act 16 of that year by which provision 
has been made for pre-emption of part only 
of the property sold or foreclosed on pay. 
ment of a proportionate amount of the sale 
price or amount due on the mortgage. Iti 
was however conceded on behalf of the 
respondent that the present case is not gov- 
erned by the Amending Act of 1039 os it has 
no retrospective effect. 1 have therefore to 
see whether the decree of the learned Judge 
of the lower Appellate Court goes against the 
decision of their Lordships of the Judicial 
Committee. 

After having given anxious consideration 
to the point, I have come to the conclusion 
that the decision of the learned Judge of the 
Court below is not against the pronounce, 
meat of their Lordships. As stated above, 
their Lordhips were considering a case in 
which two pre-emptors were claiming to pre- 
empt two villages out of 1C3 sold by a single 
transaction and were offering to pay a pro- 
portionate amount of the sale consideration 
and what their Lordships hold was that 
such a suit is not contemplated by chap, ii; 
Part 3, Oudh Laws Act, dealing with pre- 
emption. The case of a pre-emptor who 
was offering to pay the entire sale con- 
sidoration for only part of the property sold 
woe not before their Lordships and was not 
considered by them. In my opinion it can- 
not be said that their Lordships meant to 
lay down that pre-emption of a part of the 
property sold <^nnot be allowed in any case 
whatever. Their Lordships' pronouncement 
was to my mind no more than that pre. 
emption of part of the property by appor- 
tionment of the sale consideration cannot 
bo aUowed under the Oudh Laws Act. This 
SMms to be clear from the following remark 
of their Lordshii^i ; 

These ooDsidoratloiiB in their Lordships opinion 


aio conclusive as Bboning that the claims of the 
plaintiBs as stated in their plaints are not within 
the abovomontioned Act and are therefore not 
maintainable. 

The claims of the plaintiffs in that case 
as stated in their plaints were for pre-emp- 
tion of parts of the property by payment of 
proportionate amounts of the sale consider, 
ation. In the present case the plaintiff. pre- 
emptor does not want an apportionment of 
the sale price but offers to pay the entire 
sale consideration for that part of the pro- 
perty only to which he has a right of pre. 
emption. The following passage from their 
Lordships judgment, in fact, seems to mo 
to show that if a pre-emptor should choose 
to pay the entire sale price, his claim for 
pre-emption of part of the property might 
be brought under the provisions of the 
Oudh Laws Act : 

The plaintiBs in each suit claimed to pre-empt 
one of the said villages only. It would bo absurd 
to suggest that they would to bound to tender tbe 
whole of tbe price, viz. Rs. 6,50,000 which wa.stho 
price at which tho vendor was willing to i>ell, and 
yet there is no provision in the Act which would 
enable tho plaintiBs to tender tho amounts at 
which tho plaintiBs valued the two villages res- 
pectively as stated in their plaints or any amount 
other than tho said Rs. 5,60,000. 

This shows, to my mind, that in their 
Lordships opinion if each of the plaintiffs 
had offered to pay Rs. 5,50,000 (incredible as 
it may appear on the face of it) for tho vil- 
lag© pre-empted by him, his suit could pos- 
sibly have been brought under the provisions 
of the Act. I am therefore of opinion that 
11 0 W N 843* is no bar to allowing respon- 
dent I to pre-empt the Dubawal property 
only on payment of the amount that has 
been found to be the value of both the pro- 
perties sold. There is yet another aspect of 
the matter and that is that to decree Dukh 
Haran Nath’s suit on payment of the entire 
amount would not only be equitable but 
also in consonance with the spirit of the 
law of pre-emption and the practice fol- 
lowed in this province before 11 o w N 843* 
was decided by their Lordships of the 
Privy Council., In 1938 o a l,* referred to 
above, the learned Judges who decided tbe 
case referring to the provisions of the Oudh 
Laws Act as they stood before the recent 
amendmenb remarked : 

We yeoturo to think that the Legislature in 
enacting these provisions did not take into cod* 
sideratioD the case of a composite sale deed like the 
one before us in which sovoral distinct properties 
are sold together for a lump price. The view which 
has hitherto prevailed in this province that in 
such a case if the plaintiff is entitled to pre-empt 
only part of tbe property sold, ho should be given 
a decree for pre-emption of that part on payment 
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of the proportionate price, is no doubt a most 
equiUhlo one. We .are conscious that the effect of 
our decision in the present case would bo to debar 
many persons from exercising their right of pre- 
emption, or even, as the learned counsel for the 
appellant put it. practically to nullify the right of 
pro-omption in those cases in which several pro- 
perties are sold together, yet we think that this 
consideration cannot afford any justification for 
our circumventing the provisions of the statute as 
authoritatively construed by their Lordships of 
the Judicial Committee. 

That the policy of the Legislature hag 
been to deal with claims for pre-emption 
liberally appears from the facts that they 
amended the law of pre-emption so as to 
clearly provide for pre-emption of part of 
the property sold and this policy is undoubt- 
edly in consonance with the principle under- 
lying the law of pre-emption, namely, to 
exclude strangers so far as possible. I am 
therefore of opinion that the decree of the 
learned J udge of the Court below is just and 

proper. The appeal is therefore dismissed 
with costs. 

D.S./r.k. Appeal dismissed. 

A. I. R. 1941 Oudh 19 
Zi.vuL Hasan J. 

Beni Madho and another Accused 

— Applicants 

V. 

Emperor through Basant Rni — 

— Opposite Party. 
Criminal Refs. Nos. 18 and 19 of 1940 
Decided on 23rd May 1940 made by Civil 
and Sessions Tiidgo, Lucknow. 

fn) Criminal P. C. fm-V. Ss. .Un and 3i2- 
II is tint proper to rramine witnesses under S 540 
after case 13 finished and tnlkout examining 
accused ogam under S. 342. ^ 

No doubt the provisions of 9. .'»40 are very wide 
and a witn^s can bo summoned and examined hj 

It Is not proper to examine witnesse.q under that 
wtion after the parties have closed their evidence 

JxamiStn^b'® and without 

examining the abused again under S. 342 The 

r empowers the Court to 

purpose of enabling the accused to 
explain any circumstances appoarina in the nvi 

dence against him and where ® wifnessas unde; 

^g^rato should record the Ltomont? of t£o 

HTlS^rCal fisn' tfaoM witnesses : 

AIK IJJd Lai 690, licl. on. (P 20 O 3- P21 C 11 

in other case is'^legality 

<m<l» S. 587 but uu iUuguUty : T!°B JoJo 


s. I. R. 

AIR 1938 Mad 367 and AIR 1938 Oudh 249 

[P 21 0 2i 

S. G. Watford and I. N. Masaldan — 

for Applicants (Petitioners). 

R. F. Bahadur ji, O. G. ChalUrji. Gaya 
Pershad Shukla and S. Ahlisham Afi— ^ 

for Basant Bal, 

Order.— These are two references by the 
learned Civil and Sessions Judge of Lucknow 
recommending that the orders of conviction 
Pti^ed by a Special Magistrate in two oases 
tried by him be set aside. 

A complaint under Ss. 147 and 323, Penal 
Code, was bled by Panna Lai and Jugal 
Kishore against Beni Madho and eight others 
and this case was registered as No. 116. An. 
other complaint under s.323, Penal Code wag 
filed by Basant Rai against the same Beni 
Madho and Parshotam Dos and this case was 
No. 113. Two cross-complaints were filed by 
two of the accused in case No. 116 against 
Panna Lai, Jugal Kishore and a third person. 
One of these was filed by Kalyan Das nnder 
Ss. 501 and 606, Penal Code and in this case 
one Bithal Das was co-accused with Panna 
Lai and Jugal Kishore. The other wag filed 
by Nand Kisliore under s. 823 and the third 
accused in this case besides Panna Lai and 
Jugal Kishore was one Kandhai Lai. All 
these four cases were tried by a learned 
Special Magistrate who acquitted the ac- 
cused in Kalyan Das and Nand Kishore's 
complaints but convicted the accused iu 
cases nos. 116 and 118 . In the former the 
accusetl were sentenced to a fine of ns. 50 
each and in the latter to a fine of Rs. 20 
each. The learned Civil and Sessions Judge 
bag referred coses Nos. 116 and 118 to this 
Court on tho ground of certain alleged 
illegalities by tbe learned Magistrate in the 
course of tho trials. 

I have heard tho learned counsel for both 
parties and I am of opinion that the refe- 
rences should bo accopted. In the first place 
the learned Magistrate examined two witnes- 
ses, Ram Das and Lachhman Prasad under 
S. 540, Criminal P. C., after tbe parties had 
closed their evidence, arguments had bean 
heard and a date fixed for tbo pronounce- 
ment of judgment. No doubt tbo provisions 
of 8 . 540 are very wide and a witness can bo 
summoned and examined by tho Court at 
any stage of an enquiry or trial, still it is 
not proper to examine witnesses under that 
section aftor a case is practically finish^ 
and without examining the accused again 
under S. 342, Criminal P. 0. It was argued 
on behalf of the complainants that S. 342 (0 
makes it obligatory on the Court to examine 
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the accused only once, namely after the 
witnesses for the prosecntion have been 
examined and before the accused is called 
on for his defence and that it was not neces- 
sary for the Magistrate to examine the 
accused in these cases again after be had 
examined the witnesses under S. 540. This 
is no doubt true but the first portion of 
9. 842 (l) gives the Court power to examine 
the accused at any stage of an inquiry or 
trial for the purpose of enabling the accused 
to explain any circumstances appearing in 
the evidence against him and as the wit- 
nesses under s. 640 were examined at the 
end of the case, the learned Magistrate would 
have exercised a proper discretion if be had 
recorded the statements of the accused 
again after examining those witnesses. The 
Calcutta case in A I B 1023 OAL C90^ 
was very similar to the present oases. There 
also after both sides had closed their coses 
and after arguments had been beard and a 
date fixed for delivery of judgment, two 
witnesses who were named by the prosecu- 
tion were examined before the Magistrate. 
It was held by a Bench of the Calcutta High 
Court that the procedure adopted by the 
Magistrate was entirely unjustifiable add 
the sentences were set aside. 

In the cases before me not only did the 
learned Special Magistrate examine under 
6. 640 the witnesses who had been named 
by the prosecution after the close of the 
cases without putting any questions to the 
accused after their examination but he com- 
mitted some other illegalities also. The 
witnesses mentioned above were examined 


in Case No. IIO but their evidence was 
considered in Case No. 118 also. Lachh. 
man Prasad's evidence appears not to have 
helped the case of either party but the 
learned Magistrate has fully relied on the 
evident of Ram Das in Case No. 118 and 
says, X have no reason to disbelieve Ram 
D(w witness.” Then in Case No. no he has 
utilized the evidence of one Damodar Das 
who was not examined in the case at all but 
was a witness for the defence in one of the 
croBS-ca^. Lastly in Case No. 118 ‘he has 
also relied on the allegations contained in 
the oroM-complaint without a copy of that 
complaint having been brought on the 
record of the case and proved. At one place 
he says : 

When I look into tho complaint ofNand Klshora 
in too connected case I find tbo complainant not 
only admitted to be pra eent at tho spot bat also 

1. ('28} 10 AIR 1028 Cal 090 : 76 I 0 841 : 24 
Cr L J 967 j 87 0 L J 416 : 27 0 W N 676 
Natabar Ghoso v. Adya Nath. ’ 


accused of having actually threatened and abused 
the complainants' party .... After this allegation 
in the complaint died by the accused in another 
case how can it be believed that Basant Rai has 
filed a false complaint to save his son-in-law. 

At another place he says : 

Even if 1 do not take into consideration the 
police report, tho medical corlificate, the extra-judi- 
cial confession to Girdbari Lai and the statements 
of Panna Lai and Bisbambhar Nath, how can 
1 ignore the statement ul Ram Das and their own 
allegations against the complainant in their own 
complaint by the accused which mentions in uu- 
■ambiguous terms that tho complainant Basant Hal 
did take part in thu quarrel if nut ly beating at 
least by threatening and abusing tho accused. 

All this shows that the learned Magistrate 
was influeoced in the case to a groat extent 
by the evidence which was no part of the 
case before him. It was argued that no pre- 
judice is shown to have been caused to the 
accused by the procedure adopted by tho 
learned Magistrate and that that procedure 
only showed an irregularity that can be 
covered by s. 537, Criminal P. C. I cannot 
however accept this argument. In the first 
place, tho very use of evidence which is not 
part of the record is by itself proof of pre- 
judice to the accused and in the second 
place, it has been held by various High 
Courts that the use in a case of evidence 
produced in another case is not a mere 
irregularity but an illegality, vide, e. g., the 
cases in 4l CR L J 247,^ 34 CB L J 175’ and 1938 
OWN 958.* I am therefore definitely of 
opinion that the judgment of the learned 
Special Magistrate in both the cases must be 
sot aside. The question however is whether 
or not the cases should be re-tried. The 
learned counsel for the accused urges that 
as the parties are related to each other, the 
complaints were trivial and the cases have 
been going bn for several months, no retrial 
should be ordered. On the other hand I take 
into consideration the facts that the com- 
plainants are very keen in opposing the 
references made by the learned Civil and 
Sessions Judge and that the illegalities com- 
mitted by the learned Magistrate in the 
course of the trial do not necessarily show 
that bis final order was wrong. I therefore 
accept the references in both the cases, set 
aside the orders of conviction and order 
that the cases be retried by a Magistrate 

2. (’40) 27 A I R 1940 Cal 69 : 186 1 0 67 : 41 
Cr L j 247, Mrs. W. Waugh v. Emperor. 

3. (*88) 20 AIB 1983 Mad 867 : 141 I C 589 : 84 
Or L J 176 : 56 Mad 169 : 64 M L J 150 (PB), 
In re Mounagunuami Naickor, 

4 . (’88) 26 AIB 1988 Oudh 249 : 177 I 0 659 : 39 
Cr L J 929 : 1988 OWN 968, Sarju v. 
Emperor. 
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other than ^Ir. Bhagwan Charan, Special 
Magistrate. 

G.N./R.K. Be/erences accepted. 
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Ziaul Hasan and Bennett JJ. 

Commissioner of Income-tax, C. P. and 
U. P. — Applicaot 

V. 

Shriynati Bani Budh Kumari — 

Opposite Party. 

Civil Reference No. 2 of 1939. Decided on 
19th August 1940, made hy Commissioner, 
Income-tax, Central and United Provinces, 
Lucknow. 

Income-tax .\cl (1922). S. H (1)— Widow he. 
qnealJnng her entire estate to dau.jhter's son's son 
and fixed maintenance allowance to Ins widowed 
ynolher — A/Ur testatrix's death Court nj IPan/s 
i»i charge of estate paying maintenance alloirano! 
to widowed mother’— AUownnee held fell within 
puriu'w of 6>. li ( 1 ) 4j)id was exempt from 
taxation. 

A widow he<jueathcd her entire estate by a will 
to her daughter's son's son and fixed a maintenance 
allowance to his widowe<l mother. After the death 
of the testatrix the widowed mother did not draw 
the amount to which she was entiticl under tho 

will. She was granted a fixed monthly maiiilouauco 

allowance by the Court of Wards which was manag- 
ing her son's estate ; 

llehl that tho widowed mother must ticdoemed to 
he a meinlcr of an undivided Hindu f.imily with her 
fion^ irrcs{%ctivo of tho source from which tho sod 
derived his estate or even of whether or not the rod 
bad any property and that bv virtue of her right to 
receive rnuiutenance from tho son and hU estate, 
tho mother came within the purvoiw of 8. 14 (1) 
and the maintenance received by horwasnotasscss- 
able. Tho existence of a will in tbo mother’s favour 
was of no consequence and could not deprive tho 
mother of her rights under the law : A I R 1932 
Mad 733 and C I T R 157, Jiel. on ; A I R 1933 
P 0 145. Eipl. (P 23 C 2; P 24 C 1] 

Pam Prasad Varma _ for Applicant. 

II . D. — for Opposite Party. 

Ziaul Hasan J. — This is a roforonco hy 
tlio Commissioner of Income-tax, Central and 
United Provinces, under s. CO (2), Income- 
tax Act, and the question referred to us is 
whether tho maintenance allowance of 
Us. 30,000 received hy Rani Rudh Kumari 
in 103G-37 was, in the circumstances to be 
mentioned shortly, received hy her as a 
member of a Hindu undivided family with- 
in the meaning of S. 14 of tho Act. In 1873 
Raja Shoo Baksh Singh, the then owner of 
the taluqdari estates of Nabinagar and 
Katesar, executed a will providing that in 
the absence of any male issue, his junior 
Rani Pirthipal Kuar would after his death 
TO the owner of the entire estatd. No male 
issue was born to the Raja and accordingly 


on his death Rani Pirthipal Kuar came into 
possession of tbo entire estate left by him 
On 25th August 1028 , Rani Pirthipal Kuar 
herself made a will by which her daughter's 
son’s son, Partab Bhan Prakash Singh, was 
to be the sole owner of the taluqa and of 
all the moveable and immovable properties 
owned by the testatrix at the time of her 
death. By the same will the Rani directed 
that on her death, a guzara of Rs. 3500 per 
mensem or more which she herself might be 
getting at the time of her death be given to 
Rudh Kumari mother of Partab Bhan 
Prakasb Singh and widow of Kunwar Partab 
Bahadur Singh daughter's son of the testa- 
trix. It was also provided that the guzara 
will bo a charge on the entire estate. Rani 
Pirthipal Kuar died in 1932 and the Court of 
W ards, who had taken over management of 
the estate soon after the death of Raja Sheo 
Baksh Singh, began to pay guzara to the 
applicaot Thakurain Rudh Kumari after the 
death of tho Rani Pirthipal Kuar. 

1 n the assessment year 1937 -38, the Income- 
tax Officer, Sitapur, on receiving informa- 
tion from tlio Court of Wards that the 
aj)j)licanb had received in tlio previous year 
a maintenance allowance of Rs. 30,000, 
issued a notice under S. 22 (2), Income-tax 
Act, calling upon the applicant to file her 
return of income for the year 1930-37. The 
return for the year was filed by the appli- 
cant but the maintenance allowance received 
hy her was not shown in it. On this, notices 
under Ss. 22 (4) and 23 (2) of the Act wore 
issued but it was contended by the applicant 
that the money received by her from the 
Court of Wards was not assessable in her 
hands. Tho Income-tax Officer did not 
accept this contention and made an assess- 
ment on an income of Rs. 30,387 which 
included income from profierty and divi- 
dends. Tho applicant appealed to the Assis- 
tant Commissioner who agreed with the 
Income-tax Officer and dismissed the appeal 
on noth July 1937. The applicant then 
applied to tho Commissioner of Income-tax 
for a reference being made to this Court and 
hence Iho present reference. Section 14 (l). 
Income-tax Act under which exemption is 
claimed by Thakurain Rudh Kumari runs as 
follows: 

Tbo tnx shall not bo payable by an assesseo la 
respect of any sum which he receives as a member 
of a Hindu undivided family. 

It will be soon that to come under this 
sub-section tho applicant must prove two 
things, (l) that she is a member of a Hindu 
undivided family, and (2) that she receivw 
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the sum of Bs. SO.OOO in the year in question 
as a member of a Hindu undivided family. 
The learned counsel for the lDCome-ta}f 
Department contests the applicant’s claim 
on both these points. In support of bis con. 
tention that the applicant is not a member 
of an undivided family, the learned counsel 
has relied on para. 228 (5) of Sir D. F. Mulla’s 
Principlesof Hindu Law, 9th Edn. in which 
it is stated that in Allahabad the property 
obtained by a Hindu by gift or will from 
his father has been held to be bis self- 
acquired property and that in Oudh it has 
been held that in the absence of language 
clearly indicating the testator's intention 
that the property should be held by the sons 
subiect to the incident of survivorship, it 
should be presumed that such property is 
self-acquir^. It is argued by the learned 
counsel that since Kunwar Partab Bhan 
Prakash Singh acquired the estate by the 
will of Rani Firthipal Kuar, the present 
applicant had no vested interest in it. It 
appears to me, however, that the argument 
proceeds on a confusion between an undi- 
vided Hindu family and a Hindu coparce- 
nary \x>dy. Mulla in para. 212 of his book 
says : 

A joiDt Hindu family cooeisU of all porsoos 
liooally descended from a common ancestor and 
includes thoir wives and unmarried daughters . . . 
The oxistonce of joint estate is not an essential 
roquislte to constituto a joint family and a family 
which does notown auy property may nevertheless 
bo joint. 

Again in para. 213 it is said : 

A Uiudu coparcfiDary is a much narrower body 
than tbo joint family. It includes only those per- 
60 DB who acquire by birth an interest in the joint 
or coparcenary property ♦ . . . 

The distioctioD is in fact recognized by 
more than one High Court in India. In 66 
Mad it wae hold that there can be a joint 
family with a singlo male member provided 
there are widows of deceased coparceners 
or other persons entitled to maintenance 
from him. and in C I t R 157,^ their Lord- 
ships of the Allahabad High Court said i 

Ordinarily a married daughter is not a momber 
of the family of her father or mothor, nor can the 
daughter a aon be said to bo auch a member, but 
it ia said that the expression ‘undivided Hindu 
family' used in 8, 14 diflers from what is called a 
Hindu coparcenary body which U a much nar- 
rower body and which includes those male members 
who took by birth an interest in the coparcenary 
property. This may bo conceded and is indeed eup- 
ported by author i ty, -^seethe case in 56 Mad and 

1. {’82) 19 A I R 1988 Mad 783 ; 140 I 0 17 : 50 

Mad 1 : 68 M L J 642 (8 B). Vedatbannl v, 

Commr. of Income-tax, Madras. 

2s (*88) 6 I T R 167, Kedar Narain Bingha v. 

Commissioner of Income-tax 0. P. & U. ?• 


the case in 69 Bom 618.^ In the latter case Rangne- 
karJ., observed: 'under the Hindu law, an undivided 
family is composed of (a) males and (b) females. The 
males aro(l) those that are lineally connected in the 
male line, (2) collaterals, (3) relations by adoption 
and (4) poor dependents . . . 

The learned Judges go on to say : 

Only those members of a Hindu undivided 
family can claim exemption under S. 14 (1) of tbo 
Act who either on partition would entitled to 
demand a share or .ire entitled to niaintenanca 
under the Hindu law and who therefore might be 
said to have an interest in the joint income of the 
family. 

Mayne also in his book on Hindu law 
(Edn. 10 page 839) says: 

The whole body of such a family consisting of 
males and females .... some of tbu meuil^rs of 
which are coparceners, that is, persons who on 
partition would bo entitled to demand a share 
while others.are only entitled to maintenance. 

It will thus be seen tliat the question of 
the source from which Kunwar Partab Bhan 
Prakash Singh derived his estate has no 
bearing on the point before us and that 
irrespective of that source or even of whe- 
ther or not the applicant’s son has any 
property, the applicant should bo deemed 
to be a member of an undivided family 
with Partab Bhan Prakash Singh. The next 
(juestion is whether or not the applicant 
received the amount in question as a member 
of an undivided Hindu family. On this point 
the learned counsel for the department laid 
much stress on the will of Rani Pirthipal 
Kuar and argued that the applicant received 
the money not as a member of an undivided 
family but on the basis of the will. After 
giving my best consideration to the learned 
couusers argument, I do not see that the 
existence of the will in favour of the appli- 
cant makes any difference. In para. 648 of 

bis book Sir D. F. Mulla says : 

A SOD is under a personal obligatiou to maintain 
bis aged father. He is also under a similar obliga- 
tion to maintain bis aged mother and ho is bound 
to maintain her, whether or not he has inherited 
property from his father. 

• Id fact it was not denied by the learned 
counsel for the department that -.is the 
mother of Kunwar Partab Bhan Prakash 
Singh, the applicant is entitled under the 
Hindu law to receive maintenance from 
him. It follows, therefore, from the rulings 
cited above that by virtue of her right to 
receive maintenance from the ward of the 
Court and his estate, the applicant comes 
under s. 14 (i) of the Act, and the main- 
tenance received by her is not assessable. 
This being so the existence of a will in the 

3. (*83) 22 A 1 R 1985 Bom 412 : 159 I C 424 ; 59 

Bom 618 : 87 Bom L R 092, Commissionoc of 

Income-tax Bombay v. Liaksmi Narayan. 
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applicant's favour is to my mind of no con- 
isequoncc. Indeed. I can think of no reason 
•why the will of Rani Pirthipal Kuar should 
deprive the applicant of her rights under 
the law. Further, the very fact that instead 
of Bs. .^fiOO a month to which the lady was 
entitled under the will, she is receiving 
only Rs. 2500 a month shows that the guzara 
is received by her ngt under the will but 
as mother of the proprietor of the estate. 
The amount was presumably fixed by the 
Court of Wards with regard to the extent of 
the estate and the status of tlie proprietor. 
The learned counsel for tlie department has 
referred us to the case in a I R 10:13 P c 11.5,* 
but I do not see how the decision in tliat 
case helps him. In that case their Lordships 
of the Judicial Committee were dealing with 
the case of an assesseo wlio paid guzara to 
his step-mother under a Court's decree and 
the Question before their Lordships was 
whether or not tho amount paid to the 
step. mother out of the estate was or was 
not liable to income-tax. 'I he (juestion whe- 
ther tho assesseo’s step-mother is liable 
under tho Act to assessment in resjicet of 
payments received l)y her was not decided 
but left o{)en by their Lordships. I may, 
however, point out that tlic judgmont 
shows that tho Commissioner of Income-tax, 
Jtengal, himself cancelled the assessment on 
tlio step-mother on tho ground that tho 
payments made to her were in virtue of her 
right of maintenance asa member of a Hindu 
undivided family. It will be interesting to 
see what are tho rights of a step-mother in 
regard to receiving maintenance from her 
step-son. MuUa in para. 5ij of his hook gays; 

An heir is legally bound to provide out of tho 
estate which descends to him maintenance for 
those persons whom the late pn^prictor was legally 
or morally bound to maintain. The reason is that 
the estate is inherited subject to tho obligation to 
provide for fiuch maiDtennnro. 

And in illustration (b) to para. 544 it is 
said ; 

A Btep-Mn Is under no personal obligation to 
maintain his step-mother : but if he inherits his 
father B estate he is bound to maintain her out of 
the estate, she being a person whom his father was 
legally bound to maintain as his wife. 

It appears to me. tberefore. that if the 
maintenance received by a step-mother was 
entitled to exemption as that of a member 
of a Hindu undivided family, the mainten- 
ance of a mother, whom the proprietor of 
an estate is personally bound to maintain 
^Dde r the Hindu law. is much more so 

4. paS) 20 A I R 1938 146 : 143 I 0 145 • CO 

I A 196 ; 00 Cal 1029 (P C). Bojoy Singh v. cim- 
mUsioQcr cl iDcoKDe^tax* 


entitled. I would, therefore, answer the 
reference in the affirmative and in favour 
of Thakurain Rudh Kumari. 

Bennett J. — I concur in the answer given 
to the reference by my learned brother, but 
I wish to make it clear that I do so only 
because the facts stated in the reference 
justify the presumption that the amount 
received by Thakurain Rudh Kumari in the 
year 1937.38 was received by her as main- 
tenance in virtue of her position in the 
family as tho mother of the proprietor of 
the estate and is not referable to the will 
of Rani Pirthipal Kunwar. In her will 
dated 25th August 102.8 Rani Pirthipal Kun- 
war stated that she herself received Rupees 
3500 a month as guzara from the Court of 
ards and that this amount would probably 
be increased in future. She also received 
sir and sawai as guzara. She bequeathed 
by lier will the same amount to Thakumin 
Rudh Kumari, that is to say, whatever 
amount she herself would be getting at the 
time of her doatli. She died in 1932. There 
i'S nothing to show what amount she herself 
was receiving between the years 1928-32, but 
prosuniahly it xvas some amount in excess 
of Rp. .‘1.500 per mensem. There can be no 
doubt in my opinion that if Thakuiwin Rudh 
Kumari received a similar amount after tho 
death of Rani Pirthvipal Kunwar it would be 
necessary to presume that that amount was 
received by her as guzara under tho will and 
that following tho decisions of variousCourts 
it would be necessary to hold that this guzara 
was not exempted under s. 14 (i), Income- 
tax Act, because it was a charge on the 
entire estate and would not be taken from 
the income received by lior son. I would 
refer in this connexion to the Privy Council 
case in A I 11 1933 p c 145.* In this case a 
decree of tho Court cliarged the assesseo's 
whole resources with a specific payment to 
his step-mother and it was hold by their 
Lordships that to that extent his income 
was diverted from him and directed to his 
step-motlior and, therefore, could not be 
considered his income. It was not a cose of 
tho application by the assossee of part of 
his income in a particular way ; it was 
rather the allocation of a sum out of his 
revenue before it became income in his bands. 
That, in my opinion, would be the position 
in the present case if tho amount drawn by 
Thakurain Rudh Kumari in tlio year 1937-38 
was referable to the will. 

In fact, however, Thakurain Rudh Kumari 
did nob draw the amount to which she was 
entitled under the will. She was granted 
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maintenance allowance at the rate of Rupees 
2600 a month by the Court of Wards which 
was managing her son's estate. Under the 
will she would have been entitled to a con- 
siderably larger amount and it must be 
taken therefore that she waived her rights 
under the will and agreed to receive only 
such amount as the Court of Wards consi- 
dered that she was entitled to by way of 
maintenance. As my learned brother has 
observed the amount was presumably fixed 
by the Court of Wards with regard to the 
extent of the estate and the status of the 
proprietor. So far as can be seen from the 
facts stated in the reference the will has 
been entirely ignored and on this view I 
consider that it would not be justifiable to 
assess Thakurain Rudh Kumari to income- 
tax in respect of the amount received by 
her, this amount not having been received 
by her, under the will, but allowed to her 
as maintenance in virtue of her position as 
the mother of the proprietor. 

g.n./b.k. Ansu'ered in a^rmative. 
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Bennett J. 

Fakir Mohammad Khan — Defendant 

— Appellant. 

V. 

Hasan Khan, plaintiff and another, 

defendant Respondents. 
Second Appeal No. 426 of 1937, Decided 
on 26th July 1940, against decree of Addl. 
CivilJudge, Unao, D/- 15th September 1937. 

(a) Mahonudan Law-Will— Will leaving life, 
interest U> testator's widow with remainder to 
another heir is permissible, 

Dnder the Mahomedan law it is permissible for a 
Mabomedan to execute a will leaving a life interest 
only to his widow with remainder to another heir 
or to a stranger: Case law referred. [P 25 C 2 ; 

/n ir t ^ ^ P26C 1, 2) 

(b) ^fMomedan Law — WiU^^Bequest of more 

than one-third of whole property to stranger 

Consent of heirs may be signified by conduct. 

Where a Mahomedan, by his will bequeaths 
more than one-tbird of bis whole property to a 
stranger the consent of his heirs to such bequest 

signified by coquet: 
26 Bom 497, IleL on. [P 27 C 1) 

Iqbal AH — for Appellant. 

It. B. Lai — for Respo'ndent 1. 

Judgment. — This is a defendant’s appeal 
gainst the judgment and decree passed by 
the learned Additional Civil Judge. Unao 
on 16 th September 1987 allowing an appeal 

o of the Munsif. 

g>uth Unao. The suit was brought by one 

Haran Khan for a declaration of title in 
certain property left by his father-in-law 


Abdul Ghani, this property consisting of 
four groves. The plaintiff based his case on 
a will executed by Abdul Ghani on 16 th 
April 1908. This will was registered. By it 
Abdul Ghani bequeathed a life-interest to 
his widow, Mt. Faizan, with no power of 
alienation, and with remainder on her death 
to their daughter, Mt. Aziman. and the 
latter’s husband, the plaintiff Hasan Khan. 
W^hen this will was executed Abdul Ghani 
had, 80 far as appears from the record, only 
one other heir, namely his sister, ilt. Bashi- 
ran. Abdul Ghani appears to have died not 
long after the execution of the will and his 
sister is said to have died within an hour of 
his death. Subsequently Mt. Aziman died. 
The widow, Mt. Faizan, was alive when 
the suit was instituted aud consequently 
the plaintiff asked merely for a declaratory 
decree. Mt. Faizan died during the pendency 
of the suit and the plaint was then amended 
to ask for the consequential relief of posses- 
sion also. On 2Dd February 1936 the widow, 
Mt. Faizan, executed a deed of gift in favour 
of some relative on her side of the family, 
namely defendant i, Faqir Mohammad Khan. 
The suit was brought against him, and 
Mt. Safilan, daughter of the plaintiff, was 
also impleaded. 

The Munsif dismissed the suit. He held 
tliat a life-interest could not be conferred 
under a will by a Sunni Mahomedan and 
that therefore Mt. Faizan obtained a com- 
plete title under the will, if she obtained 
anything at all. But he held that the will 
was invalid because the consent of other 
heirs had not been proved. On this view he 
concluded that the possession of Mt. Faizan 
could not be referred to a lawful title. He 
dismissed the suit because if the will was 
bold valid it must at the same time be 
held that Mt. Faizan took the whole of the 
property under it and therefore the plain- 
tiff took nothing: if it was held invalid, 
although Mt. Faizan had no power to exe- 
cute the deed of gift in favour of defend- 
ant 1 , the plaintiff could claim no title in 
the property on the basis of it. The lower 
Appellate Court held that the will was 
valid and that under its terms Mt. Faizan 
was entitled only to a life-interest and 
therefore had no power to execute the deed 
of gift. The learned Civil Judge accordingly 
decreed the suit on the basis of the will by 
which the property was left to Mt. Aziman 
and her husband after the death of Mt. 
Faizan. The first question which has been 
agitated in this Court is whether under 
Mahomedan law it is- permissible for a 
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Mahomedan to execute a will leaving a life, 
interest only to his widow with remainder 
to another heir or to a stranger. 

llio lower Appellate Court in support of 
the view taken by it that it was so i)ermis. 
sil)lo has referred to a number of authori. 
ties and in particular to 2 o \v n s.s,* c 
iO \v N 4X.1,- and SOWN 340-’ at p. 14 - 2 . The 
jhrst case cited was a case of the Judicial 
Commissioner’s Court and related to a gift 
and not to a will. There was a difference 
of opinion on the point between the two 
Additional Judicial Commissioners who de. 
cided the case, but the view of Wazir Hasan. 
A. J. C.. that a gift conferring a life-estate 
by a husband on a wife was permissible 
has been since adopted by tliis Court. I’hero 
was an appeal in this case to the Privy 
Council. As I read that judgment their 
Lordships did not expressly concur in the 
view taken by \Va/ir Hasan. A. J. C.. be- 
cause it was in their opinion unnecessary to 
decide the iwint in that case. They merely 
wncurrod in tlie conclusion arrived at by 
uazir Hasan, A. J. C.. on the construction 
of the document then under consideration 
namely tliat under it one Mt. Waziran ac’ 
quirod merely a lifc-interest in the property 
together with a |>owor of alienation over 
one.third of the property. Koferring to tlio 
argument that under the Mahotnedan law 
applicable to the case there could not bo a 
transfer of any interest in profterty by way 

of gift inter vivos except an absolute into- 
re^t, their Lord^ahips snid: 

In their Lonlships' opinion it in not necessary 
to express any opinion on the bat mentioned nreu- 
ment. because in view of the construction of the 
dwd which their Lordships have adopted, the 
plaintin.appellant is on tho horns of a dilemma. 

If the interest acquired by Mt. Wa/iran was of a 
life.estato only, and if such an interest can le 
acquired under the Mahomedan law. by w.ay of a 
Rilt, that intere.st came to an end on tho death of 
Mt. Waziran. and the plaintiff claiming as her 
hftir has no title to tho proporly. On the other 
hand If. as argued on behalf of the plaintiff, under 
the Hanafi law such a limited interest as a life. 

estate could not transforreil to Mt. Waztrin hy 

way of gift inter vivos, then Mt. Waziran acquired 
no mUrest in the projierty under tho deed of 17th 
January lOO-'j and the plaintiff claiming as her 
OGir can have no title to tho property. 

The lust case cited above was a case of a 
will and not of_a gift._Nanavutty J. appears 

^ ^ Oudh Sfi'sTH? "i 
Khan = 2 0 W N 63. Ami-ad Khan v Ashraf 

\ ^ ^ ® ^^29 P C 149 t 116 I 0 405 • 4 

Luck 305 ; 56 I A 213 : 6 OWN 463 (P C) 
Amjad Khan v. Asbraf Khan. ' * 

6 WlaS ^ I c 642 : 8 
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to ha^ve taken the view that the question 
bad been definitely settled by their Lord- 

ships of the Privy Council in the case cited 
above. He observed : 

It was hdd hy their Lordships of the Privy 
^uncil >n 60 WN 4832 that a Sunni MabomedaJ 
could validly m.ake a gift of a life estate together 
with a power to alienate to a third party. * 

proceeded to say tliat the view taken 
>y ua^iir Hasan C. J., had found favour 
with their Lordsliips of the Privy Council, 
And It was now settled law that a Sunni 
A lahomedan like a Shia Mahomedan could 
also create a life-estate by the terms of his 
will if he be so minded. Other authorities 
to which I have been referred in support of 
this^view are .57 Horn 737‘ and A i R 1936 Nag 
H3. In tho first case (at p. 777) reference 
was made to tho case in 2 o w n 83 * by the 
learned Chief Justice of the Bombay High 
Court. He observed that tho Judge from 
whose decision the appeal before him was 
being hoard was of opinion that a life-inte* 
rest was void under the j\Iahomcdan law, 
hut lie did not agree with that opinion. He 
also ol'served that the principle propounderl 
in the Privy Council case in r> o w n 483 ^ 
was in his opinion as much applicable to a 
will as to a deed inter vivos. In tho Nagpur 
case*' it was hold hy a Bench that a life 
interest is not unknown to Maliomedan law 
and that a bequest of jiroporty to A for his 
life nnd after Ids deatli to I) confers a like 
estate only upon A. Learned counsel for tho 
appellant has referred mo to a case of the 
Allahabad High Court. A I R 1922 ALL 205.** in 
which the Allahabad High Court held that a 
provision in a gift that the donee shall have 
no right of transfer is void under the jraho- 
mednii Jaw and tho donee takes an absolute 
estate. But there is no reason why I should} 
not follow tho previous ruling of this Court, 
supported as it is by the Bombay and Nagpur 
Courts. Tlio next (jnestion for consideration is 
wliether tho will, by which tho whole pro- 
perty was loft after the death of the widow 
to tho daughter and her husband jointly, is 
valid, having regard to the provisions of 
Mahomedan law timt a boquost to an heir is 
invalid unless tlio other heirs consent to the 
bequest after tho death of the testator, and 
that a lioquest of more than one-third of 


4. ('83) 20 A I R 1933 Rom 324 : 148 I 0 82 ; 87 
Bom 737 ; 35 Bom L K 643, Ragool Blbi v. Usui 
A jam. 

5. (’36) 23 A I B 1936 Nag 113 : 161 I 0 719 : 31 
N L R Sap 160, Mt. Subbanbi v. Mt. Umraobl. 

6. (*22) 0 AIR 1922 All 206 : 70 10 84 : 44 All 683 : 
20 A L J 466 ,Babu Lai v. Ohnnsham Das- 
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the property to a non-heir is void without 
the consent of the heirs. As I have men. 
tioned there is nothing in this case which 
suggests that there were any other heirs 
ejccept those members of the family already 
referred to. The lower Appellate Court relied 
on the case in 2C BOM 497.^ In this case it 
was held by the Bombay High Court that 
where a Mubomedan, by hig will bequeaths more 
than oue-tbird of his whole property to a stranger 
the consent of his heirs to such bequest need not bo 
express: it may be signified by conduct. 

As the will was registered it may be pre- 
sumed that all the parties concerned had 
knowledge of it, though this has been dis- 
puted by learned counsel for the appellant, 
and the conduct of the widow and daughter 
would appear to indicate consent to it. The 
main difficulty relates to thesister, Mt. Bashi- 
ran, who died very shortly after her brother 
Abdul Ghani. It is not shown that she left 


any heirs, but if she did — as has been sug. 
gested by the learned counsel for the appel- 
lant — then their consent may be presumed 
as the bequest was not challenged by any of 
them during the long period that elapsed 
between the death of Abdul Ghani and the 
institution of the suit. The Additional Civil 
Judge also observed that as none of the 
parties to the suit is claiming as an heir of 
Abdul Ghani's sister therefore none of them 
is entitled to challenge the will on the 
ground that the will excluded her. He 
thought that the fact that the sister was 
alive for about an hour after the testator's 
death was immaterial when none of the 
parties to the suit claimed through her, and 
it not being proved or even expressly alleged 
that she left any heirs, the only persons 
who could challenge the will on this ground 
wore the two legatees under it. I agree, 
lean find no reason to dissent from the view 
taken by the lower Appellate Court that the 
will of Abdul Ghani is valid and effective in 
favour of ilt. A7.iman and the plaintiff and 
that his wife Mt. Aziman being dead, the 
plaintiff is entitled to the property, the deed 
of gift executed by Mt. Faizan being invalid. 
I accordingly dismiss this appeal ^vith cost. 
^ D.S./r.k . Appeal dismiBsed. 

^ ^ fiom L R 182. Diulat Ram 

V. Abdul Kayum. 
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PanaUma Nath Bux Singh. 
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Oudh Bent Act (22 of 1886), Ss. 3 (10) and 
20 — Muafidar is tenant withm meaning of S. 3 
(10)~p7yucijile8 of tenancy land apply to muafx 
holding in matters of sticcession — Principles of 

Hindu joint family property do not apply 

Surrender of liolding by muafidar is valid under 
S. 20 and is iindi7ig on sons. 

A muafidar is a tcoaiit within the meaning of 
S. 3 flO). A tenant as defined in S. 3 (10) means 
any person, not being an under-proprietor, who is 
liable to pay rent. Thoque.stion whether he actually 
does or does not pay rent is not conclusive and the 
term ’’liable to pay rout" includes persons who do 
not at present pay rent but may l« liable to pay 
rent if and when it is assessed upon them. In 
matters of succession a muafl holding is governed 
by the principles of tenancy land and not by tlio 
principles of Hindu joint family property. Conse- 
quently a surrender ofhU holding by the nmafidar is 
iwrioctly valid under S. 20 and is binding on his 
6on6:i0OCi'35and 11 OC292,liel. on. [P 29 C 1 - 

P 30 C 1] 

S. N. Srivastava — for Appellants. 

M. IPasim ond L. S. Misr'a — for Respondent 1. 

Judgment. — This is a plaintiff’s second 
appeal from the decree of the Civil Judge of 
Rae Bareli dismissing the plaintiffs' appeal 
with costs. The present appeal arises out 
of the following facts. On 10th Juno 1881 
a grant of loi plots of land measuring 123 
bighas odd in village Ambara Pachchum in 
the Rae Bareli District was executed by Rana 
Sir Shankar Bakhsh Singh . taluqdar of Kha- 
jurgaon in favour of one Bhairon Prasad, a 
Pragwal of Allahabad. A short pedigree of 
Bhairon Prasad’s family will be useful : 

BHAIRON PRASAD 

I 

Masuria Din 

I 

Gauri Shankar 
(defendant-respondent 2) 


Pratab Bahadur Gobind Lai Ganesh Prasad 
(plaintifl 1) (plaintifi 3) Iplaintifl 3) 

By this deed the plots were given to 
Bhairon Prasad rent free with a right of in- 
heritance but no right of transfer. The pre- 
sent plaintiffs sued to recover these plots 
from the possession of defendant l.Rana Uma 
Nath Bakhsh Singh on the allegation that 
the plots on the death of Bhairon Prasad 
became the property of his son Masuria Din, 
and on his death the i)roperty of their ow’u 
father Gauri Shanker. It was alleged that 
they were now joint family property of Gauri 
Shankar and his sons the plaintiffs. It was 
further pleaded that in 1930 when the plain- 
tiffs were all of them minors, considerably 
younger even than at the date of the present 
suit, they had separated from their father. 
The separation had been carried out by 
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means of an agreement to refer the alleged 
dispute between them and their father to 
arbitration dated 15th September 1980, which 
was followed by an award of the arbitrator 
dated only lo days later, that is 25 th sep- 
tember 1930. From that date it was conten. 
dod tliat the present plaintiffs separated 
from their fatlier. The cause of action for 
the present suit was stated to be the re- 
linquishmont of the whole of these plots by 
Gauri Shankar in favour of defendant 1 dated 
24th February 1935. Hence the present suit 
was instituted on 31st August of the same 
year. It may be noted here tliat tliis relin. 
quishmont by Gauri Shankar was for a con- 
sideration of Rs. 1100 , the money being said 
to be required for the payment of Gauri 
bhankar s debt and also for carrying out 
the marriage of ono of his sons. The learned 
Munsif who tried the suit framed 6ve issues: 

1. What rights were? gifted Jinder Ex. 29 to 
Bhiiiron Prasad in the property in suit ? 

2. Did the propt-rty in suit constitute the joint 
family proj<?rly of (iauri Shankar and his sons the 
plaintifis .’ 

3. (aj I'.d there take place any partition In 1930 
amotij.nf tho pluntill-; mid d-dondant 2 as alleged '/ 
(b) Was it tietitious and roilusive ? If so, its efTect? 

4. (a| Is Ex. A. I (tho r. linqui.shment deed) ticti- 

tious mid invalid as alleged by the plaiutifls ? (b) Is 
the deed of relinqui>hmont I-.x. A-1 for legal 
necessity and untece<)eiit debt ? (c) Is it binding 
upon tho 1 laintills even after the partition is prov. 
cd as ? 

5. I8 dcfeiidant 1 protected under 8. 41, T. P. 
Act. from the plaintitls’ as.sailiDg Jix. A-l ? 

On issue i tho learned Mtinsif hold that 
Ex. 29 was to bo interpreted as creating a 
muati in favour of Jihairon Prasad. Ho went 
on to hold that this grant could not bo said 
to have been made to tho joint family, but 
it was made to Phairon Prasad in fierpo- 
tuity and was heritable and non-trans- 
ferablo, which only means that Bhairon 
Prasad's successors could inherit tho muafi 
rights created in favour of Bhairon Prasad 
and not that those rights were enjoyed 
jointly by them along with the grantee. 
The learned Munsif referred to two cases of 
this Court, 10 o C 235* and ll o C 292,* as 
showing that a relinquishment by the father 
without the consent of his sons living jointly 
with him, cannot be questioned by the 
eons who cannot bo deemed to be co-ten. 
ants with him. He noted that those cases 
related to occupancy tenancy but he consi. 
dered that the principle underlying them 
govern ed the facts of tho present case. 

0 C 235, Binda Prasad v. Rajendm 

® ° Singh V. Mohan 


A. I. B. 

Issue 2 was therefore decided against the 
plaintiffs. On issue 3 (a) he held that the 
alleged partition was nominal and fictitious 
On issue 4 (a) be held that the deed of re. 
linquishment was neither fictitious nor in. 
valid. On issue 4 (b) be held that it was for 
legal necessity and on issue 4 (c) that there 
was no force in the plea raised in that issue. 
On issue 5 he held that s. 41, T. P. Act. had 
no application. On the case going to the 
lower Appellate Court the learned Civil 
Judge agreed with the trial Court in hold- 
ing that the rules of survivorship had no 
application to the muafi holding in question. 
Ho was inclined to feel doubt about tho 
correctness of this view but felt himself 
constrained to accept it in view of the case 
reported in 11 o C 292," and in consequence 
of that finding ho held that the relinquish- 
ment by Gauri Shankar alone was valid 
and binding on the plaintiffs. Despite the 
fact that on this finding some of the other 
issues did not really arise, ho held on issue 3 
that the ]>artition was not fictitious and 
that there was severance of the status from 
joint tenancy to tenancy in common on I5th 
September 19.30. Incidentally this finding is 
clearly absurd because the question was not 
of severance of tho status of a joint tenancy 
but severance of tho status of a joint family. 
On issue 4 (b) ho held that the evidence 
was quite insuflicient to prove legal neces. 
sity for tho deed of relinquishment. He con- 
sidered tliat the consideration was grossly 
inadequate and that the transfer would not 
have been binding on tho plaintiffs. 

In second appeal really there is only one 
question which arises, though learned coun- 
sel for the respondent has given some at- 
teotion to the findings on tho questions of 
severance of status and of legal necessity. 

It will bo sufficient on these two latter 
points for us to say that their decision is 
not necessary for the decision of the pre- 
sent appeal, and that if these points had 
really required decision, wo should have had 
considerable difficulty in agreeing with tho 
learned Civil Judge on the question of the 
genuineness of the alleged partition. The 
cose for tho appellants which is argued be- 
fore us is that tho muafi rights of Bhairon 
Prasad in the hands of Gauri Shankar his 
grandson were joint family property 
which tho plaintiffs bocamo coparcenora and 
cosharers by birth. It is contended on the 
one hand that even if there was no parti* 
tioDi none the less Oaori Shankar os only 
one member of the coparcenary body, even 
if be was the manager, was not competen 
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to relinquish the property. Alternatively it 
is contended that accepting the finding of 
the learned Civil Judge that the family 
ceased in 1930 to be a joint family, the mem- 
bers of the family, having previously been 
joint tenants of this holding, thereupon be- 
came co-tenants and accordingly the share 
of Gauri Shankar became one-fourth of the 
property only and the relinquishment by 
him was inefifective as regards the reiqain. 
ing three-fourths. 

The first question obviously is whether 
the incidents of Hindu joint family property 
have any application to the property in 
suit. Learned counsel for the appellants 
contends that os this is not tenancy but 
muafi land, the only means whereby the 
landlord is entitled to get rid of the muafi- 
dars is by a suit for resumption under Chap. 
7 A, Oudh Bent Act. Section 20 , Oudh Bent 
Act, relating to the relinquishment, be con- 
tends, has no application to a muafidar who, 
he says, does not fall within the definition 
of “ tenant ” in S. 3 (lO) of the Act. We are 
unable to accept the view that a muafidar 
is not a tenant within the moaning of 8. 3 
(10) of the Act. The scheme of the Oudh 
Bent Act contemplates only three classes of 
persons having an interest in and entitled 
to bold land in the province of Oudh: vide 
the decision of their Lordships of the Privy 
Council in 21 0 C 160^ at p. 18C. These three 
classes are “proprietor," “under-proprietor" 
and “tenant." A tenant as defined in S. 3 (l 0 ) 
means any person, not being an under-pro- 
prietor, who is liable to pay rent. In our 
opinion the question whether he aotqally 
does or does not pay rent is not conclusive 
and the term “ liable to pay rent" includes 
persons who do not at present pay rent but 
may be liable to pay rent if and when it is 
lassessed upon them. It follows that Bhairon 
Prasad and his successors being tenants 
within the meaning of S. 3 ( 10 ) of the Act 
the provisions of the Act contained in S. 20 
relating to relinquishment were applicable 
to them. 

Coming now to the next question as to 
the application of the incidents of a Hindu 
joint family to tenancy land (and indeed to 
the land in question even if it had not been 
held to bo tenancy land) the Oudh Bent Act 
contains Uo provision in regard to succes- 
sion to a bolding, but just as in the present 
caee the grant was described as heritable and 
not transferable, so also in Ss. 48 and 22 there 

3. (’18) 5 A I R 1918 P 0 77 : 47 I 0 424 : 21 0~b 
I 180 (P 0), Sripat Siogh v. Basant Singh, 


are clear indications that the Act contem- 
plates in every case a successor to a tenant 
who is regarded or may be regarded as the 
representative or representatives of the last 
tenant. It does not contemplate succession 
by survivorship or possession of the holding 
by a joint family with tho necessary result 
that any male child born in that family 
would have to be entered in the papers as a 
tenant of the holding. Section 22 relates 
to a tenant’s right to compensation for 
improvements and provides that 
ii a tocant having a right of occupancy ... or a 
statutory tenant or a person from whom bo has in- 
berited has made any such improvement on his 
holding as is hereinafter in this chapter mentioned 
and which he is entitled to make neither ho nor 
bis representative shul] bo ejected from the holding 
unless and until bo or his representative as the 
case may bo, has received compensation for tho 
improvements. 

Similarly, in S. 48 relating to statutory 
tenants it is provided that 
when a statutory tenant dies, bis heir shall be en- 
titled to retain occupation of tho bolding at tho 
rent payable by the deceased for a period of five 
years from the date of the tenant's death, and to 
receive compensation under the provisions of this 
Act for improvements, if any, made on the holding 
by bis predecessor-in-interest. 

Sub-s. ( 2 ) of the same section speaks of a 
collateral relative as not being entitled to 
be deemed to be an heir of the deceased. It 
is not disputed that it has always been hold 
by the Board of Revenue that tenancy in 
Oudh, as well as in Agra, devolves by succes- 
sion to heirs and cannot be the property of a 
joint family so as' to pass by survivorship in 
tho same manner that zamindari property 
would pass: vide for example the remarks 
in the body of tho judgment in S. D. No. 5 
of 1925.* The same view by inference neces- 
sarily follows from the decisions of the 
Judicial Commissioner’s Court in lO o C 235^ 
and 11 O 0 292“ referred to earlier. In 10 o 0 
235* at p. 237, the learned Judicial Commis- 
sioner remarked : 

It is not suggested that tho plaintifi and his 
brothers (that is tho sons of the recorded tenant) 
had any right to control their father in his deal- 
iugs with the occupancy holding. 

In 11 0 C 292^ similarly the plaintiffs were 
sons in a joint Hindu family and it was held 
by the learned Additional Judicial Commis- 
sioner that: “Hindu sons living jointly with 
their father (an occupancy tenant) are not 
the co-tenants of his holding. Held further, 
that the relinquishment of bis holding made 
by the father without the consent of his 
sons is perfectly valid." 

4 « B. D. No. 6 of 1926| Mahout Dharam Das v 
Mt. Phula Kuuwar. * 
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I£ m the case of a tenancy holding the 
incidents of a joint family property do not 
arise and sons by virtue of birth are not 
entitled to be considered to be cosharers in 
the holding but can only succeed to the 
holding on the death of their father, it 
seems to us to make no difference whether 
there has or has not been a partition in the 
family. The partition cannot give the sons 
any right to interfere in anything done by 
their father in connexion with that holding 
which they could not have done while the 
status of the joint family subsisted. In our 
opinion the two Courts below have rightly 
held that the principles of tenancy land aro 
applicable to the holding in suit and that 
the principles of Hindu joint family pro- 
perty are not applicable to the holding in 
suit. For his lifetime Gauri Shankar was 
the tenant of the holding and was entitled 
under the provisions of S. 20 to relinquish 
that holding which in the present caso ho 
has done for good consideration. The plain, 
tiffs’ suit for recovery of the property was 
rightly dismissed and the lower .\pponato 
Court rightly dismissed the plaintiffs’ ap- 
peal. There is no force wliatovor in the pro- 
sent appeal whicfi thereforo fails and is 
dismissed with costs. 


O.N./n.K. 


Appeal dismissed. 
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B. Shiva Charan Lal _ Plaintiff 

— Applicant 
v. 

Behari Lal and another — Defendants 

— Opposite Party. 

Civil Revn. Appin. No. 82 of 1939. Deci- 
ded on 2nd August 1940. for rovision of 
order of First Acldl. Judge, Small Cause 
Court, Lucknow. D/. 10th July 1939. 

A Court haa a dlacretion to grant extoncion ct 
tlmefor the making good ot a deficiency in court-loo! 

__ (b) cioii p. c. <ms), o. 7 n 9 

^nTZH./eL 

thatTo CourrshouW givftTmolo 

0 good any deficiency in court-foe. 81 0 1 , 2 } 
1*0 and not O. 7. li. n enable, C^rl ii 


f. L;.\L (Yorke J.) 5 ^ 

3 grant fPne for making good deficient court-fee^ 
j. I ndrr S. 149 Court has judicial discr^Zimt /« 
ti„c _ o. 7. n. U LsTot IZciZm 
to gne tinie^Applicahon shoiving no reason for 

) not got amount of necessary court.feeZthout 

' justiZl io grant time held 

, justijied — In ctrcumstances of case trial Court 

^ directed to reconsider aforesaid application. 

f ** fiood a deficiency 

in court-fM Htamp on tho plaint is not 0. 7, R, 11 

enforce upon a 

Court the giving of time to make good a deficienev 

u“nder“q ^ discretion 

r.u i! f^' ‘‘i. ““y exorcise, 

subject to the proviso th.at it shall decide the ques- 

tion in a judicial manner. Where tho Court thinks 

that the failure is bona fide and not due to 

negligence on the part of the plaintill, it will 

doubtless make an order under S. 149 granting 

[P 31 0 2; P 32 0 23 

The application to tho Court to grant time 

-showed no reason for the grant of time but merely 

stated that the applicant had not got the amount 

of court-fees necessary without oOering any expla- 
nation: o .; r 

Held that it could not bo said that tho Court 
ai od to exorcise its discretion in a judicial manner 
JO refu.sing to grant time. [P 31 C 2; P 32 C 2] 

Held further that in all the circumstances of 
the case the Court might well have called upon tho 
applicant at least to explain why ho was failing to 

court-fee along with the filing 
of the plaint and therefore it was desirable that tho 
application for tho grant of time for making good 
tbo deficiency should bo reconsidered by the Court 
on its merits. [p 32 0 2) 

J, N . Tafidon — for Applicant. 

liaj Kumar Srivastara — for Opposite Party. 

Order. ■ — This is an application under 
S. 25 , Provincial Small Cause Courts Act, by 
one Shiva Charan Lal, plaintiff. The circum- 
8tan6e3 out of which this applic.atioD has 
arisen aro that the applicant on the re- 
opening of tho Civil Courts on 10 th July 
1939, filed a plaint in tho Court of the Judge 
of Small Causes in Lucknow, founded on a 
promissary note dated Gth July 19.3C. Limi- 
tation for this suit expired on Gth July 1939, 
and the plaint had to bo filed on the open- 
ing day. On that dato tho applicant filed 
his plaint affi.xing to it only a court-foo 
stamp of 12 annas and stated as follows : 

"Is wagt court. fees maujtul nahin hain is 
wajah se barah anna ka ticket lagakar 
dakhil kiya jata hai.” He goes on to say 
that he will file the remaining court-fee 
within one week. The order of tho Court 
shows that the ordinary office entry was 
made, "Register” but tbo other words in 
this routine stamped order, namely “and 
issue summonses" were scored out and the 
Court passed the following order : "No 
reason shown why extension of time for t 
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court-fee should be made. Rejected as in- 
sufficiently stamped.’* It is quite clear that 
the learned Judge of the Small Cause Court 
interpreted the statement in the plaint “is 
waqt court-fees maujud nahin hain” as 
meaning that the plaintiff was not in pos- 
session of the necessary amount of court- 
fees and was therefore asking for time to 
make good the dehciency, but without stat- 
ing any reason for his failure to stamp his 
plaint with the full amount of court-fees. 

On the present application two points are 
raised. First it is said that the real fact of 
the matter was that owing to a rush of 
cases the stamp vendors’ stock of court. fee 
stamps bad been exhausted. The second 
point urged is that as a matter of law the 
learned Judge was bound to give the plain, 
tiff time to make good the doOciency, and 
unless and until he did so, he was not onti. 
tied to reject the plaint. As regards the 
first point an affidavit is now filed to tlie 
effect that the stock of court. fee stamps 
had run out. It may be that that is a fact 
but that is pot the reason which the appli. 
cant gave for failure to stamp his plaint 
sufficiently and in my opinion so far as the 
merits of the order go, the Judge of the 
Small Cause Court was fully entitled to say 
that as no reason was given for extension of 
time there was no reason for him to grant 
such an extension. As regards the second 
point learned counsel points first of all to 
S.C (‘j), Court. fees Act, as amended up to 
193S. That clause or sub.section provides 
that ; 

Notwithstanding the provisions of sub-s. (1), a 
Court may reooivc a plaint or memorandum of 
appeal in respect of which an insufficient fee has 
bwn paid, but no such plaint or memorandum of 
appeal shall bo acted upon unless the plaintiff or 
the appellant as tbo case may be, makes good the 
deficiency in court-fco within such time as may 
from time to timo be fixed by tbo Court. 

There is no dispute that a Court has a 
discretion to grant extensions of time for 
the making good of a deficiency in court-fee. 
Learned counsel goes on to refer to the pro- 
visions of 0. 7 R. 11 , Civil P. C. Order 7 deals 
entirely with the filing of plaints in suits 
and an examination of that order indicates 
that on the filing of a plaint, a Court having 
registered the plaint, may either under O. 7 
B. 10 return it for presentation to the pro- 
per Court or under R. ii reject it, or if it 
does not reject, proceed to act upon it, that 
is to say may admit it, in which case the 
provisions of R. 0 come into effect. The 
order "register,'* as it seems to me, does not 
in any sense amount to an order of admis- 


sion necessitating that the Court should 
give time to mako good any deficiency. The 
question is wlietber clause (c) of R. ll makes 
it incumbent on a Court to grant time for 
making good any deficiency in court-fee 
stamp or only prescribes rejection where a 
plaint is insufficiently stamped, and the 
plaintiff after having been given time (that 
is assuming that the Court was prepared to 
give time) has failed to make good tbo defi. 
ciency. There can ho no doubt that the 
provision in the Code which really enables 
a Court to grant time for making good a defi- 
ciency in court-fee stamp on the plaint is; 
not R. 11 of O. 7 but S. 119. Tl)at section, 
provides : 

Where the whole or any part of any foo prescrib- 
0(1 for any document by tbo law for the timo being 
in force relating to court-fees has not been paid, 
the Court may, in its discretion, at any time, 
allow tbo person, by whom such fc« is payable, to 
pay the whole or part, as the case m.ay be, of such 
court-fee ; and upon such payment the document, 
in respect of which such fee is payable, shall have 
the same force and cOoct us if such foo had been 
paid in the first instance. 

Iff is clear that this section gives the Court 
a discretion either to grant time or to refuse 
to grant time according to the circumstances 
of the case. Where the Court thinks that 
the failure is bona fide and not due to negli- 
gence on the part of the plaintiff, it will 
doubtless make an order under 9. iio grant- 
ing timo ; where however the application to 
the Court to grant time shows no reason for 
tlie grant of time but merely states that the 
applicant has not got the amount of court- 
fees necessary without offering any explana- 
tion, the Court would naturally refuse to 
make an order granting time. Learned 
Counsel has referred to several cases on 
which he relies for the proposition that O. 7, 
R. 11 (c) is in a sense mandatory and compels 
a Court to grant time. In I R 1927 oUDH 
507^ it was lield that Courts and rules of pro- 
cedure regulating their conduct are intended 
for facilitating justice and not for impeding 
it, and that the refusal to take the deficit 
court-fee on the ground of one day’s delay 
in producing it was an abuse of the powers 
of the Court. That was however rather a 
peculiar case in which the Court had held 
that instead of a court-fee of Bs. 10 the 
plaintiff must pay a court-fee of Rs. 485 and 
gave time for the payment of that amount. 
On the last day the plaintiff produced Rs. 200 
and was ready to pay it, but asked for more 
time for the balance. The application and 

iT (’27) 14 AIR 1927 Oudh 607 : 104 I C 52^ 
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the oflFer of Rs. 200 was rejected and the case 
ordered to bo put up on the following day. 
On that day the plaintiff came forward with 
tlje whole amount of the dehciency but the 
Covirt refused to accept it and rejected the 
plaint. It IS obvious there is not much in 
cotntDon bet WOOD that case and the present 
one. 

In A I R 1030 OUDH 101= it was held that 
a Court which decides that a court. fee paid 
IS insufficient ought to allow the party rea- 
sonable time within which the deficiency can 
be made up. The suit or appeal should not 
be dismissed without sue!) opportunity l)eing 
given. The principles laid down in that case 
again are not applicable to the present case. 
In AIR 102 .S LAIT 27 1 '’ the circumstances 
were that on the date for filing a suit there 
were a number of suits of the same kind 
(more or less the same situation that we 
have hero) and the supply of court-feo 
stamps with the stamp vendors was ex. 
hausted. The Court directed tlio stamps to 
be paid the following day l)ut thereafter the 
plaintiff fell ill and the suit was dismissed 
for default seven days after it was originally 
filod. It was held tliat there was sufficient 
cause for the plaintiff not paying the court- 
00 on the plaint on the original day and 
that the Court was fully justified under the 
circumstances in allowing the plaintiff to 
pay such foe before the time ultimately 
fixed by it. and the court. foe having been 
so paid the plaint must bo deemed to liavo 
boon presented on the original date. It docs 
not seem to mo that this cose is very help- 
ful. Learned counsel for the opposite party 
has referred to a Full Bench case of tlio 
Lahoie High Court, a i r 1938 laii 3 Gi.Mn 
which it was held that 

allol “Pon Court oi justico to 

St opportunity to make good 

tho floflcioncy under O. 7 , R. ll. n 7 R ii 

an eoabling provision and has nothing to do with 
UP uTa on -“do 

•‘““d a dis-ibling provi<iion 
enjoming tho Court to rojoct a plaint if dcficioncj; 

19 not m.ylo good as ordered by tho Court. Tho 

authority to issue tho order lies in 8 . 149 and tho 

penalty lor default in R. II of O 7 Tk 

Court condones a mala fido mistake and 
time or it does not condone lioua fido one andTloes 

^ ^ ^ ^ Oudh 101 : 124 I c 420 • '5 

M c ' 15 A I R 1928 Lah 274 : 115 I c 757 
HourorMulSn?^ Muhammad Ayub v. Delhi 

^P^LR ^ ■ ^0 

Ram. ^ ’ Jagat Ram v. Miaar Kharaiti 


A. I, B. 

It was further held that 

the direretion conferred on the Court by S 1491, 
ormally expected to be exorcised in favour of 

contumacy or positive 
Ho or r^sons of a similar kind. Th^e 00^ 

lou of bona fides in this connexion should be md 
struod m tho sense that the word is used in the 

In the body of the judgment this lost 
lemark is amplified and it is stated that 

a thing .should be presumed to be dona bona fide if 
It 1^ done honestly, whether it is done negligently 
dL H purposes of judging whether thh 

exercised in favour of the litigant. 

It seems to me. with great respect, that 
there can be no doubt of the correctness of 
the view expressed in this ruling, and that 
there is no doubt that o. 7 R. n does not 
enforce upon a Court the giving of time to 
make good a deficiency in courb-fee stamp, 
ine Court has <a discretion under 8.149 
whjch it may or njay not exercise, subject to 
the proviso that it shall decide the question 
in a judicial manner. It would be bard to 
say tliat in tlio present case the Court fail, 
od to exorcise its discretion in a judicial 
manner, and on tho merits I am in no way 
prepared to say that tho order of the learned 
•Judge of tlio Small Cause Court is a wrong 
Older. On the otlier hand in the circum- 
stances of tho case as they are said to be 
and oven in the circumstances of tho case 
as they appear from tho statement in the 
plaint I think the learned Judge might well 
have callotl upon tho plaintiff at least to 
explain wliy ho was failing to pay the whole 
of the court. fee along with the filing of tho 
plaint. In consideration of this fact only 
and because I think it is rather a hard case, 

I set aside the order of tho learned Judge 
and direct that the record should be returned 
to liiin with a direction to consider tho 
application for the grant of time for making 
good tho deficiency on its merits. .As this 
application lias been necessitated by tho 
fault of tho applicant himself I direct that 
red by 


— applicant CItllOUII X lAliUC>V Via<«v 

whatever costs may have been incurred by 
tho opposite party to this application shall 
bo borne by tho applicant. 


G.N./n.K. 


Order accordingly 
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Criminal Appeals Nos. 450 and 482 of 
1940, Decided on 20th September 1940, 
against order of the Dist. Magistrate, Uuao, 
D/. 25th May 1940. 

(a) Criminal P. C. (1S96), S. 235 — Accused 
can be convicted m one (rial under Ss. J2i^A 
nyid 153^A I, P, C. — Separate (rial is not 
illegal when accxised is tiol prejudiced thereby. 

Au accQBcd can be convicted in one trial under 
lK>tbS9. 124>Aand 153*A, I.P.C., by virtue of S. 385, 
CrimiDal P. 0. Separate trials under aforesaid 
i^octioDB therefore are not necessary. Nevertheless, 
separate trial caonot be said to be illegal when the 
accused has not in any way been prejudiced thereby. 

[P 80 C 2] 

(b) Criminal P, C, (J80$)y S. 257 — Court is 

not bound to sum?aon all tcitnesses cited by oc* 
ciiud — It can refuse to summon witnesses on 
ground of their called for vexation ^ delay 

or defeating ends of justice — Court refusing 
to surntnon witnesiies on ground of their being 
called to delay case — Accused as protest giving 
up those loilnesus — Accused cannot sulbcqucntly 
conteiul that Court vrongly refused to summon 
his ivilnesses. 

A Court is not l>ound to summon all the witnesses 
cited by an accused person under 8. 267 ; it has 
power to refuse to summon all the witnesses on the 
ground that the application is madefor the purpose 
of vexation or delay or for defeating the ends of 
justice. Where the Court refuses to summon the 
witnesses on the ground of their being called to 
delay the case and the accused by way of protest 
gives up those witnesses, it is not open to him 
to contend subsequently that the Court wrongly 
refused to summon his witnesses. But if he insists 
on his witnesses being summoned and the Court 
refuses to do so, it is thou open to him to argue 
in appeal that the Magistrate wrongly refused to 
summon his witnesses. [p 8G 0 1, 2] 

(c) Peml Code (1860). S. 124.A — Sediftows 
speech — Court is eoncerned with construction of 
speech ayid not its effect on mind of i)€ople — 
Speech should be taken ns a whole and not in 
2neces. 


Tn ^ 80 s under 8. 124.A, the Court is concerned 
with the construction of a speech and not its effect 
on the mind of the people and for that purpose the 
Bi)eecb should be token as a whole and not just in 
pieces. (P 89 C 1] 

(d) Pcual Code (1860). S. m.A^riticistn of 
Mmxnxslraltvc machinery or act of Oovernment 
ts not sedition — Intention ta an imi)or(ant factor 
in such cases— But where {imifs of fair criticisnx 
are exceeded and objut of attackvvg Government 
ta to create atan/ZreftOH, speech atnounis to sedu 
tion. 


It is not sedition to criticleo or comment upon 
administrative machinery or the officers of Govern- 
mont or an act or measure o! the aovemment and 
freely express one's opinion thereon. One may 
1041 0/6 i 0 


express condemnation but so long as ho confines 
himself to that ho will bo protected ; but if be 
oxceeds the limits of fair criticism and attacks 
the Government with the object of creating dis- 
affection, bo must pay the penalty for it. Tbo 
question of intention is always an important factor 
in such cases, [P 30 C 2 ; P 40 C 2] 

Consequently, a contemptuous statement that the 
power of the Government is like a hollow tree 
which will fall down by one push and the country 
will be relieved of its yoke, or a statement that the 
power of the Government can be snatched by the 
people any time and the police force is ready to 
prove its disloyalty to the British Govornmontand 
join the Congress, or calling the British Govern, 
ment and the zamindars thieves and robbers in 
alliance with each other and suggesting that th<' 
poverty of the masses cannot bo removed until 
the British Government and the zamindari sys- 
tern is removed and the Government of tenants 
and labourers is established amounts to sedition. 

[P 39 Cl, 2) 

(ej Penal Code (2860). S. — Notes of 

speech taken by police officer Icing admissible 
in evidence conviction can be based thercoi. 

The notes of a speech taken dowu by a police 
officer are admissible in evidence and a person cau 
be convicted on those notes if they are s^itious. 

[P 40 C 2] 

(f) Pcual Code (i860). S. J53*A — In estimate 
iny effect of speech Court should look at speech 
as a whole nnd not particular sentence or jdirasi’ 
Speaker cannot contend that he not intend 
his language to bear meaning which it naturally 
does. 

In estimating the effect of a speech the Court 
should look at the speech as a whole and not pay 
undue regard to any particular sentence or phrase. 
It is not open to the speaker to say that ho did not 
iutood bis language to boar tbo moaning which it 
naturally does bear. (P 41 C 2] 

(g) Peyial Code (J8C0). S. ISS-A— Division of 
classes'* in S. ]!f3~A need not necessarily be on 

racial or religious grounds — Any definite and 
ascertainable class comes under S. 153*A— Phrase 
"capitalisls" is not class within meaning of 
S, 153-A — U'ords "zamindars" 

and ** money. loiders'* in speech held referred (o 
classes within meaning of S, 153. A. 

Section 153-A does not contemplate the division 
of classes necessarily on racial or religious grounds. 
Any definite and ascertaiuable ''class" of His 
Majesty's subjects comes within the purview of the 
section, although the "classes" may not be divided 
on racial or religious grounds. Tbo word "capita- 
lists" is rather a vague phrase to denote a definite 
and ascertainable "class" so as to come under 
8. 153-A, But where a person compares the taluq- 
dara and the zamindars as a class and the money* 
lenders and the Government officials with tenants 
and states that the Government officials do not 
sympathise with their aims and excites tbo tenants 
to organise themselves as their Raj was coming in 
which the taluqdars and zamindars will have no 
share and that the taluqdars have deceived and 
betrayed the country into the hands of the British 
Government, it is covered by S. 16S*A, as it at- 
tempts to promote feelings of enmity or hatred bet* 
ween different "classes" of His Majesty's subjects. 

[P 41 C 1, 2] 

H. N. Misra and C» P« Lai — for Appolhint. 

Governnxent Advocate — for tbo Crown* 
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Judgment.— Phe appellant, Visharabhai- 
i>ayal rnpathi, has been convicted by the 
district Magistrate of Unao for making sedi- 
tious speeches within the meaning of s. ij 4 a. 
Penal Code, and sentenced to is months' 
rigorous imprisonment in respect of the first 
si>eoctiand nine inontlis' rigorous imprison. 
inenL each in resiwct of the second and third 
speeches, the sentences to run consecutively. 
Tlie first speech was made on ist September 
1039, at Hasanganj. The second siieech was 
made on 3rd Septemlier 1039 at Sohanlal Ka 
Dharamshala, Unao. and the third speech 
on 29th September 1039, at tho same place. 
The charge-sheet contains seven objection, 
able passages in respect of tbo fir.st s|)cecli, 
one passage from the second speecli and two 
pass;iges from the tliird siiooch ; ride Ap. 
pondix 1 to the cliarge-sheot under s. 12 J.\. 

I may mention hero tliat tlio accused has 
also beeu convicted under s. i.yu, Penal 
Code, in resficct of tlio siuno three speeches 
and sentenced to a total poiiod of three 
years, but tlie sentences under tliis section 
and those under S.iijA have been made 
to run concurrently. Tlio two trials wore 
separate aial tborefoie tlio accuso.l ha.l to 
file a separate ajipeal under S. l.'i in the 
Court of the Sessions .Judge at Unao to 
whom tho appeal l.iy. Tlio appeal under 
S.12JA was filed in this Court, and at the 
rc.|uest of the Sessions .Judge, as both ap- 
peals were connected an.l tlio facts common, 
r transferred that appeal to this Court I 
may also mention that there was no nee<l 
for a separate trial under S. I53A. Penal 

Code. 'J'lie accused could have been convicted 

under S. 1 .^j3a in tho trial under S. 12 }a, J'cnal 
Code, pie provisions of s. 23.'j, Criminal P. C., 
are quite cl&ir and f do not understand why 
the trials were hold separately. It may bo 
on account of extra precaution and to avoid 
any objection in appeal on tbo ground of 
misjoinder of charges. There was only one 
complaint filed under both the sections and 
only one sanction was obtained for tho 
prosecution of tlio accused from tho Gov- 
ernment. This judgment will also disiose 
of Criminal AprKial No. 4S2 of luio, under 
S.153A. Penal Code. 

The accused is an M.A..LL.R.. a member I 
of tho Legislative Assornbiy and a member , 
of a party known as the Forward Block. He i 
IS also Chairman of tlie Municipal Board of i 
Unao and I understand is a leading citizen i 
of that district. The Local Government i 
sanctioned the accused’s prosecution bv an t 

arrlV^f ] ^5.39, and bo was f 

arrested on I2tli November 1930, and has 1 
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' remained in jail custody tliroughout the 
tiial because he refused to give .an under- 
taking to refrain from making further poli 

' trK of the 

trial. 1 he Superintendent of Police has been 

examined as a witness in the case to prove 

the complaint filed by him and the sanction 

01 tlie Government. 

Tlie first speech was made, as I have 
said, on 1 st September 1939, at Hasanganj. 
ihe evidence allows tliat it started about 
2..30 p. .M. and lasted for about two and a 
half hours, and the number of persons who 
attonckd the meeting was (the witnesses 
difier) from 200 to 500. Wo may take it that 
there were about 350 persons present at tho 
meeting. It is at times difficult to judge 
tho exact number of persons present at a 
meeting. Tlie audience was almost entirely 
villagers. Two other poisons besides the 
accused addressed the meeting. The speech 
(Ex. 1 ) was recorded in Urdu longhand by 
Suh. Inspector. Mohib Ali Khan of tho 
I')i8trict Intelligence Staff (P.w. 2). At tho 
conclusion of tlie meeting ho got Mukhtar 
Husain (p.w. 7) and Chhoto Singh to attest 
tho siiecch which he had taken down. His 
evidence shows that lie had read his notes 
of tlie speech to these witnesses and that 
after verifying from them that they repre- 
sented more or less what tlie accused hod 
actually said ho obtained their signatures oo 
each page of his notes on tbo sjwt. Chhote 
Singh has not been examined in the case. 
Tho second meeting was held at Sohanlal Ko 
Dliaramshala. Unao, on 3rd September 1939. 

It started alxiut 7.30 p. m. and continued till 
aWut 10 P. M. It is alleged tliat there were 
200 persons present, who were residents of 
Unao. Tho notes of tliis speech (Ex. 2) were 
also taken down in tlie Urdu longhand by 
tho same Sub-Inspector, Moliib Ali Klion 
(p.w. 2) and signed by onoClihuttan (P.W.C). 

Tho third meeting was held on 29tli Sep- 
tember 1939, in tho evening in Sohanlal 
I\a Dliaramshala and from tho evidence of 
P. W. .3, Suh-Jnspector, Manohar Lai Misra, 
wlio recorded the notes of this meeting, it 
appears that the accused sijoko for about i 
an hour wliich he noted in Ex. 3. From the 
evidence of i*. W. 4, it appears that the moot- 


uviuuncG 01 r. w. 4, ic appears unao me invw 
ing began at 6 or G.30 p. xr. and lasted till 
ft or ft. .30 p. M., and was attended by about 
2.'»t) persons. There woro two or three other 
spo.ikers wiio addressed tho meeting before 
the accused, .\ftor tho meeting was over the 
Sub-Inspector obtained the signatures of 
Rasul Ahmad and Clihotoy Singh (P. Ws. ♦ 
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and 5) and Tajuddin, who has not been 
examined. 

It has not been satisfactorily proved when 
all the three notes of the speeches recorded 
by the two Sub-Inspectors were sent to the 
Superintendent of Police but from the state, 
ment of the Superintendent of Police (P. w. l) 
it appears that as a general rule such notes 
are received by him within two days. No 
register is maintained in which receipts of 
such notes are entered. The prosecution 
have examined eight witnesses, the Superin. 
tendent of Police (p. w. l), the two Sub. 
Inspectors Mohib Ali Khan and Manohar 
Lai ilisra (P. Ws. 2 and 3), Chhotey Singh 
(V. W. 6), Chhuttan (P. W. 6), Mukhtar 
Husain (P. w. 7) and Amir Haider (P. \V. 8). 
The statement of the Superintendent of 
Police is more or less formal. P. Ws. 2 and 3, 
tl^e most important witnesses, are the two 
Sub-Inspectors who took down the notes in 
longhand and they prove the contents of 
the notes in Urdu in Exs. 1, 2 and 8. Rasul 
Ahmad (P. w. 4) and Chhotey Singh (p. \V. 6) 
prove their presence at the meeting on 20 th 
September 1989, and prove Ex. 3 as marginal 
witnesses. Chhutan (P. w. o) proves Ex. 2 
and that ho was present at the meeting on 
8rd September 1939. Mukhtar Husain (P. W 7) 
proves his presence at the meeting of 1st 
September 19.19, and his signature on Ex. 1 
ns a marginal witness. Amir Haider (P. W.8) 
is a 0. I. D. shorthand reporter poste<l at 
Cawnporo. His statement is to the effect 
that the accused was in the habit of advo- 
eating violence in his public speeches. Ho 
proves his shorthand notes of the accused’s 
speeches made on 4th June 1939, at Rasulpur 
and on 14th May 1939 at Makur. These 
speeches were put in to show that the 
accused was in the habit of making such 
speeches. The accused in his statement 
admitted that he bad delivered speeches on 
ist, 8rd and 29th September 1939, but stated 
that the reports of the speeches written in 
longhand were incorrect and at places 
materially different from theaetual speeches. 
When asked by the Court whether he wanted 
to make a further statement he stated as 
follows : 

I will Sle a detailed written statement at a later 
stage bet at this stage I wish to state the following. 
The aim of the Indian National Congress has been 
the attainment of complete independonco (puma 
swarajya) for the last ten years which menns nothing 
loss than the liquidation oftho British imperialism 
in India and its replacement by a Government of 
the masses. As a Congressman I have always 
advocated this view and have worked towardsthat 
end. The metbods that the Congress adopts from 
time to time in order to achieve this end are peaceful 


and legitimate I have .scrupulously advo- 

cated the Congress viewpoint. If this is sedition I 
plead guilty to the charge. 

He filed a long written statement, which 
consists of five typed pages. In one of the 

paragraphs he stated that : 

In my oral statement I have alr&idy said that 
the reports of my speeches are incorrect, short and 
misleading. But oven these reports, such as they 
are, contain nothing which may bo against the 

above policy I have always advocated the 

liquidation of British Impcrialii^m in ludiaand the 
abolition of all vested interests including the zomin- 
dari 8y3tem. I believe that no Government in the 
world has done a greater barm to humanity than 
the British Imperialism, and it must bo endo.1 if 

the world is to livo in peace If the prop.i- 

ganda for tho replacement of the British Govern- 
ment as representing tho British Imporialism in 
India by a Government of the masses and the 
adoption of measures beneOc-ial for peasouts includ. 
ing the abolition of zemiudari system through non- 
violent mass action is sedition and class hatred, 1 
must confess with pride that I am guilty of both 
.these charges. This h.as become tho very breath of 
my life, and 1 cannot livo without it o;en for a 
moment 

As regards the reports of my spooches, they stand 
self-condomned. If the prosecution story is to bo 
believed, tho speed of my speeches recorded in long- 
hand comes up to about 20 words per minute which 
is simply ridiculous. The shorthand reporter has 
however admitted that my speed is about 100 words 
per minuto. Although my speed ismuch faster, yet, 
if it is as-sumed to be only 100 words per minute it 
will mean that only one fifth of my actual speeches 
has been recorded. The real fact is that the reports 
produced before the Court aro not original uotes, 
but they have been manufactured at leisure in a 
manner which suited the whims of the reporters 
who have always been interested in making false 
reports against Congressmen . . , 

This is the main dofenco of the accused. 
Before dealing with tho appeal on the 
merits, I may dispose of one grievance which 
was made by the learned counsel of the 
accused, namely that the learned District 
Magistrate refused to summon all the defence 
witnesses, whom the accused wished to 
examine. The accused bad filed a list con- 
taining the names of 20 witnesses including 
Shri Subhas Chandra Boso of Calcutta, 
Swami Sahjanand of Patna, Mr. Rafi Ahmad 
Kidwai and Mr. Vernede (District Magis- 
trate) and others. The prosecution opposed 
the summoning of these witnesses on the 
ground that their evidence was not material 
and the intention of the accused was to 
delay the proceedings and the learned Dis- 
trict ^lagistrate refused to summon all the 
witnesses. On loth April 1940, the accused 
applied to stay the proceedings as ho wanted 
to apply for transfer of the case. The Court 
granted him time till 23rd April. There can 
be no doubt that the time granted was snib- 
cient, but no application was presented in 
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this Coui^ until :ird May I'.uo. Tho two main 
grounds for tlic transfer of the case before 
me were : (i) that tho District Magistrate 
disallowed the prayer of the accused to 
dicta o his siieech to the two Sub-Inspectors 
who had written the notes of the spccclies 
and ( 2 ) that the District iMagistrate liad 
refused to summon all the defence witnesses. 

I rejected tho applications summarily on 
ird May inio and stated that 

I th^^c applications arc not f-rountls for transfer, 
l.ut they may lo grounds for con.sidcratioii by an 
apiMllate Coint in case the applicant is convicted. 

i I dismissed tho applications 1 
asked the counsel who hud presented them 
how the evidence of these gentlemen was 
material in tho case where the solo question 
was whether a particular speech was or was 
not made and if made, whether it was 
seditious. Tho learned counsel at that timo 
could not givo any rejily. In fact ho stated 
that he did not know what their evidence 
was. On 2nd May umo, when tho case was 
taken up to CNamino tho defence witnesses 
an application was lucscnlcd before the 
District Magistrate to a.ljouni the case but 
It ^^as rejected on the ground that tiio 
accused was given sun.ciont time to move 
an application for transfer in the Cliicf Court 
an.l as no order for stay of moccodings was 
iecci\cd there was no reason why tho ovi- 
dence of those defence witnesses who were 
inoaent sliould not ho recorded. The 
accused s counsel then made the following 
note under the order passed by tho District 
- lagistiate ; Ijnder tho circumstances tho 
only alternative left is to discliargo the 
witnesses present to-day.” Tliero was no 

oally "anted to cxaimno these witnesses 

f’^csentand ho should 
have examined them and with regard to tho 
other witnesMs who had not been summoned, 
lie should have insisted on their being 
Kutnmoned. The case was then adjourned 

(ktr to Uh May PJIO when on that 

date the accused filed an application in 

which he stated that : 

I htivo lost all confideuce in tbo Court and h iva 
reasons to apprehend th.it no justice will bo done 

defSd th?' "o «so at thisKtagoto 

defend the case any further, .md I leave tho C^rt 

^ a written 

i-tatemeut on tho next date. 

Tho Court passed tho following order • 

Since the accused does not now wish toexamino 
defence witnesses who .ire being or who have 
been summoned and has discharged them. Ihot^s^ 

IB adjourn^ to 7th May 1040. for filing of writS^^ 
btat4>u;}0Dt Ijy tbo ucoused. 

Court is nob liound to summon all tbo 
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witnesses cited by an accused i>erson and 
under the provisions of s. 257. Criminal P C 
ifc has power to refuse to summon all the 

IS made for the purpose of vexation or delay 
or for defeating the ends of justice. The 
Court refused to summon Shri Subhas' 
Chandra Bose and others on tho ground thatl 
the accused had summoned tliem for thel 
purpose of delaying tlie case. I am of oniJ 
nion that the accused at this stage cannot! 
make a grievance of this because he himself^ 
gave up those witnesses. If ho had insisted 
on their being summoned and tho Court 
refused to do so, it would then have been 
open to the accused to argue in this Court 
that tho District Magistrate wrongly refused 

to summon his witnesses. I. tlierefore, over- 
rule this objection. 

It was next argued that the two charges 
should not liavo boon split up but tried 
together and tho accused if found guilty 
could liave boon convicted under Ss. l24Aj 
and 153A, 1. P. C. I think tliis is a sound^ 
aigument. As I said in tlie beginning, in my 
opinion thero should not have been two 
separate trials, and in one trial tho accused 
could liavo liecn convicted under both the 
sections, hut by this jirocoduro tho accused 
has not in any way boon jirejudiced. and 
ihorefore tho trial cannot be said to be 
illegal. Moreover tho sootoucos passed under 
both tlio sections have been made to run 
concurrently. 

Now corning to the merits of the case, 
the most important jioint for consideration 
IS wliothor the notes takon down by tho 
lolico ollicers truly represent wliat tho ac- 
cused said at tho meetings. Tho accused 
prayed for a test of the reporter's speed 
in recording a dictated passage in Court. 

The Court did not allow the accused to 
dictate tlio jiossago but got a senior Deputy 
Collector, Mr. Jngdamba Prasad, to read the 
two set passages to both tho Sub-Insjiectors 
at once. Tho accused chose tlio passages, 
which aro Ex. C, a copy of tho longhand 
rofiort of the accused's allegeil speech of 3rd 
September, (Ex. 2), and tho otlior a portion 
of the speooli made by tho accused in tho 
Legislative Assembly on 7th Soptombor 1937, 
which is printed from tho proceedings of 
the Legislative Assembly. Tho speech deals 
with the now Tenancy Act. E.x. C contains 
1144 words and according to the judgment of 
tho learned District Magistrate I find that 
tho timo taken in dictation was ic} minutes 
and tho rate at which it was dictated was 
C9 words per minute, Tho other speech 


mi 

(Ex. d) contains 1159 words and tho time 
taken in dictation was 14 minutes and 20 
seconds. The speed approximately was 80 
words per minute. The result of the test 
was that P. W. 2, Sub-Inspector Mohib Ali, 
Khan, committed 145 mistakes and wrote 
three sentences down all wrong out of the 
dictated passage (Ex. C). In Ex; D he made 
101 mistakes and omitted ten small passages. 
P. W. 3, ifanohar Lai ^lisra, made 220 mis- 
takes and either omitted or so badly wrote 
that at least 30 sentences out of the dictated 
speech (Ex. C) were not recognisable and 
jidded 14 small passages which did not occur 
in the original. In the Assembly speech 
P. w. 3 made 194 mistakes in words and 
wrongly wrote approximately half tho total 
number of words dictated. On 9th February 
1940, both the witnesses were made to write 
out a fair copy of what they thought they 
had written down in dictations (Exs. A, li, E 
and F). Tliese copies are marked Exs. A-i, 
B.l, E-l and F-l. The witnesses then were 
asked to correct their dictations from tlio 
original Exs. c and D. With regard to this 
the finding of tho learned District Magis- 
trate is os follows : 

CommoDsonso and commoo knowledge oven 
without tho help of a test canrcasonablyboapplied 
to the same claim to show it to bo exaggerated. 
The tost has proved conclusively wbnt was a rea* 
Ronable supposition, vis., that a longhand reporter in 
Urdu cannot be expected to record a whole speech 
correctly at more than GO words per minute and 
oven then only by omitting nuqtas, mark.i?;, madds 
and signefor "bo" and writing somewhat illegibly, 
and probably at not more than 45 to 50 words per 
minute if ho wishes to include these signs and also 
write fairly legibly. At any speed in excess of 60 
words per minute he is bound to leave out portions 
and can only decrease the omissions by an increase 

in illegibility There is no evidence on record 

to prove the speed at which the accused ordinarily 
Kpeaks in public meetings, but from an admission 

of P. \V. 8, who is a shorthand reporter it 

appears that the accused's rate of speech is appro, 
ximately 100 words per minute .... Even allow- 
ing for interruptions it is obvious th.at neither 
P. W. 2 nor P. W. 8 could possibly record cent per 
cent with accuracy everything that the accused 
said at these meetings. 

It was suggested on behalf of the accused 
that P. W. 2 had a personal grudge against 
tho accuB^, that at the time of the Assembly 
election in 1937, the witness was station 
oflicor of Bangarmau and attempted to pre- 
judice the chance of the accused. The find- 
ing of the District Magistrate is that 

the witness (P. W. 2) and tho accused were not on 
good terms while the former was in Bangarmau 
police circle and it is also reasonable to presume 
that be was tranaforrod from that circle because ho 
was not persona grata to the Congress and these 
diderencca wore undesirable in the interest of good 
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administration in his circle. It may bo admitted , 
thereforo that this witness owed some grudge to 
the accused. 

In view of tho above findings of the 
learned District Magistrate it is urged on 
behalf of tho accused that P. Ws, 2 and 3 
were unable to record tho verbatim speeches 
and the witnesses made notes liere and 
there and tlien wrote up at their leisure 
full speeches the next day, and the allege<l 
seditious portions were invented by the 
witnesses out of their own heads. I do not 
agi'ee with this contention. P. W. 2 is a 
Mahomedan and Ex. i shows that it con- 
tains a large number of hiudi and Sanskrit 
words. The first meeting was attended by 
villagers and I do nob think tlio accused 
could have spoken more than 70 or SO words 
l)or minute. .Mlowing for tlio interruptions 
I am of opinion that the two witnesses 
could have written down a large number of 
extracts correctly. 1 do not think that they 
were actuated with malice towards tho ac- 
cused and falsely invented words which tho 
accused did not utter. I am supported in 
these observations by the internal evidence in 
the case. Exhibits! and 2 when read carefully 
givoone the impression of their beinggenuino. 

1 think it is too much to say that the whole 
thing has been invented and is the outcome 
of the ingenuity of the police olHcers. From 
tho judgment of the District Magistrate, it 
appears that he did not think that Mohib 
Ali Khan was particularly an intelligent or 
imaginative witness. If this impression of the 
learned Magistrate is correct, then he could 
not deliberately make up a false speech in this 
form. It is true that there are omissions and 
mistakes in the sjieeches as the test shows, 
but I am not prepared to hold that Exs. i 
and 2 are not genuine. 1 may quote a few 
passages from tlio speech (Ex. l), which 
gave me the impression of the speech being 
genuine. The translation supplied by the 
olliee is not very good but I do not wish to 
alter it. 

Now-a-days we have people of twodiUorentview^ 

ID our country. Our party says that the fight of 
freedom is the fight of the agriculturists and tho 
labourers and the Swaraj campaign should be 
carried on at an accelerate spee. They also say 
that this is an opportune time. The war is about 
to break out in Europe and when tho English 
people are involved in it, they will grow very 
weak and so time has now come when we should 
expedite our Swaraj campaign with full strength 
. . . The other party holds the view that we should 
not fight for Swaraj in any way .... Fifteen days 
back.tboCommittee held tho largest sitting at Cal- 
cutta where it was resolved that wo have passed 
many days in sitting silent and enough time has 
been wasted by ua after ministerships. Now time 
has come up when wo should accelerate the fight 
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and should inform the people about it and should 
prepare them for it. The Swaraj campaign is soon 
going to be luancbod in this country and it has 
dccidoil that from 31st August 1939 to Cth 
Sephniber 1939. be observed as National Struggle 
\Vc. k ai.d the speed of the war of freedom of this 

country Ik; expedited Ye.steroay was the date 

fixed for the release of the political prisoners. Wo 
must all he aware that there are about 100 politi. 
cal prisoners in Bengal . . To-day is a very impor- 
tant day. Why is the date so important? Our 
CO tin try hasmoncy.leuders.zamindars, shop- keepers 
and oliicials as well. Why then wo arc going to 

observe tenants' clay only and not of others 

'lhus96or9( per cent, of our population is cither 
tenant or labour clas.s. The remaining three or four 
per cent, of the population which includes 1 ig 
money-lenders, and fioveriiment oti.ciais cannot lo 
biiid to belong to l.iltour class. It they who are 
mostly benefited by the British f Government and 
do not want to take any part in the fight for Swaraj 
because they shall be Icsers. If Swanj obtained 
and a revolution otcurs, the ro.'Ult will be that 
those who arc making money at the co-t of others 
and arc living a luxurious life phall Ic losers in all 
r^pects and it is for this reason that thov do not 

like a (:Lango of the iGovornnicnt (Great per- 

sons wish th.it the British (Governini'iit might con- 
tinue so that they could go on with plunder. If 
this ('Government collapses, it shall le replaced by 
the GovernmeDt of teinnts who are 9i; [xr cent, 
and then you cau clearly forc.'ce thoir l(.>sscs in 
Swaraj. The taliiqoars, the inonoy.lend.Ts, tbo 
•/aimindirs and the (Govenuneut ofliciats do not 

Rympatbisc with our aim.s Now the British 

(■overnment is nearing its cncl and as to what will 
bo the conditions of these big jv-ople. I want to tell 
tlicm 111 , it they should at onio b .ivo and go away 

from our country \ (.Qod opportunity is at 

hand. The niamicr in which the (Government is 
•'Oing carried out in tlicso dayssbowsbow the blood 
of tbo poor is leing .sucked i>eaeefully without any 
war. The war is iiievitablc and you have a good 
opportunity, The I'.nglisb people have grown weak 
now. If you rcacl papers you might have realized 
that the British (Govcrnnicnt has Iccomc hollow 
from inside and like a hollow tree w hich fulls under 
its own weight ... In the lastGcrman War a good 
many people bad sold their heads for lOor 15 rujxxs. 
This time the mistake should not le committed 
again, bo that nobody should recruit or enlist him- 
wlf for greed of money or to sncrificc his life in a 
foreign land . . . The modern war is a wuc of acr.. 
plani.*s and poisonous gases, and the forcc.s can Ik; 
destroyed, wherever they may be, with the help of 
aeroplanc-s. The war by the use of gas is very dan- 
gcroms and if anyl<jdy goes ho goes there to lose his 
luo. W e should bo ready to give our lives for the 
sake of our country and not for the British im- 
perialism. So you should make up your minds not 
to send anybody of your village to war. If some one 
goes hi8 family should bo boycotted. You should 
make an organization from village to village so 
that nobody may fall a victim lo greed. 

The second thing which you should do Is to see 
that not a single farthing is subscribc-l towards 
War Fund ... We should join the Congrc-.H 
It had 45 lakhs of members last y&ir. Tbero wiii 
never any such large body or organization in the 
world as the Cougrcos. It is the strongest body in 
the world to-day. There is no society or s.abha like 
country, such as America, Russia or 
i^-ngiand .... If the members numbered 45 lakhs 
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Inst year, I oxpect thorn to b© in greater number 
this year 

I can go on quoting passages after passages 
from these si)eeehe3, which will show that 
they canuot be tho outcome of the brain of 
the persons who took clown these speeches 
but were actually delivered by tho speaker. 
Mohih Ali Khan (i’. w. 2 ) swears that Exs. 1 
and J were written by liiin and they were 
tlio original longhand notes taken down at 
fl )0 time when the speeches were being 
delivered, lie further states tliat ho had 
obtained the signatures of the witnesses on 
(lie spot after reading tho notes and veri- 
lied tlmir correctness. Pandit Manohar Lai 
Misra (B. w. 3) swears that the notes (Ex. S) 
wero taken down hy him wlien the speech 
was l;cing made. Tlicse two witnesses are 
corniboiated by the witnesses who attested 
tho speeches, hut it must bo stated that the 
learned District Magistrate has not fully 
relied on these witnesses. Kasiil Ahmad, 
(!’. w. 1 ) is a clerk of a vakil and the learn- 
ed District Magistrate remarks that be is 
not impres-sod by his parrot-like repetition 
of large iiortions of tlie speech practically 
in the words of j;x. a. I am satisBed from 
his evidence tliat he attended tho meeting 
and siqned I'x. ;i as a marginal witness. 
Clilioto Singh, (!’. w. -■>) is a small zamindar. 
lie attended tlio meeting of 29tli September 
1939. He corrolx)ratos tho statements of 
l’. W’s. 3 and B 'J’ho witness admitted that 
when lie hoard the speech of tho accused 
n:x. 3), 1)0 felt resentment against tho 
Dritish (Jovernmont. 

P. \V. n, Chluittan. is a tailor by profos- 
sion. Tlio learned District Magistrate has 
not placed much reliance on his evidence 
and I therefore ignore it from considera- 
tion, tliough I am satisfied that ho was pre- 
sent at the meeting and that lie signed Ex. '2 
as a marginal witness. Mukhtnr Husain, 

(P. \V. 7) proves Ex. 1 . He was present at 
tho Hasanganj meeting and there is no rea- 
son to reject his testimony. Amir Haider, 

IP. W. S) was produced to prove Exs. 0 and 
H wliich are speeches made by tlio accused 
on different occasions, and as they do not 
form part of tho cliargo I refrain from 
making any observations. Tho accused lias 
not specifically denied that ho made tho 
speeches found in Exs. l and 2, and hia 
learned counsel in arguments lias simply 
stated that they aro not correct. Ho has 
not i)ointed out what tho additions aro but 
has made general observations. Thoroforo 
after considering tho evidence for tho pro- 
secution, and in spite of mutilated sontoncos 


1941 


Oudh 39 


ViSHAMBHAR Dayal V. Emperor (Thomas C. J.) 


and mistakes which occur here and there, 
I am of opinion that the speeches were not 
invented by the police officers bub actually 
delivered. I am prepared to concede that 
the speeches are not the full speeches, 
which were delivered by the accused but 
they are brief notes. I therefore hold that 
Exs. 1, 2 and 3 are genuine documents. 

The next question for decision is whether 
any passages in Exs. i, 2 and 3 amount to 
sedition. As I have said, in the charge sheet 
there are seven objectionable passages in 
respect of the first speech (Ex. 1 ). Before I 
deal with each passage, 1 may mention that 
in such cases we have not to see the effect 
on the mind of the people but we are con- 
cerned w'ith the construction of the speech, 
and the speech has to be taken as a whole 
and not just in pieces. The fii-st passage is 
as follows : 

As ^ou know the taluqdars, tbo monoyloudcrs, 
the Kcmindars and Goveroment officials do not 
sympatblso with us. 

This passage by itself cannot in my opi- 
nion amount to sedition. The second passage 
is as follows : 

Preparutions are being made for war and it is 
possible that it might have broken out or may 
break out in 15 or 20 days. In any case the war is 
imminent in which the English people will bo on 
one side and others on the other side. The manDor 
in which the Government is being carried on iu 
those days shows bow tbo blood of tbo poor is 
being sucked peacefully without any war. The war 
is inevitable and you have a good opportunity. 
The English people have grown weak. If you read 
papers you must have realised that the British 
Uovernniout has become hollow from inside and is 
like a hollow tree which falls under its own weight. 
It was regarded as strong Government 20, 30 years 
ago. The world now knows that the British Gov- 
ernment is likely to perish with the slightest shock 
and our country shall be relieved of its yoke. 

It is not necessary to discuss this passage 
as the learned counsel has frankly, andiuuiy 
opinion rightly, conceded that this passage 
is seditious. The accused contemptuously 
states that the power of the Goveroment 
is like a hollow tree which will fall down 
by one push and the country will be reliev- 
od of its yoke. The third jmssago is highly 
seditious. As the learned counsel on behalf 
of the accused agrees with me, it is there- 
fore not necessary toquote the whole passage 
and discuss it at length, but I may mention 
one or two objectionable passages. The 
accused states that the total strength of the 
British Government in Unao is now repre- 
sented by 18 police stations, containing in 
all 15 or 20 constables in each thana, while 
the population is about 9 lakhs. The accused 
adds that this power can be snatched by 
the people any time they want to do so. 


He states that the police force is ready to 
prove its disloyalty to the British Govern, 
ment and join tlie Congress. This clearly 
shows that the accused attempted to excite 
disafiTectiou amongst and towards the police 
rtirce and also preached hatred against the 
British Government. The fourth passage is 
as follows : 

Tlie CoDgress Goverument no doubt isnt thotop, 
but the highest to the lowest, such as patwaris, 
kanUDgocs, tabsildars, Deputy Commissioner and 
the Chief Secretary who are member.'; of the old 
machinery, nro grinding us like atones. The laws 
are passed by the higher authorities but they loso 
their force before they reach the hands of the lower 
authorities. All the Courts of Deputy Commis- 
sioners, Deputy Collectors are presided over by the 
mmindars. They do not want to see the Govern- 
ment of the tenants. 

The intention of the speaker was to sliow 
that though the Congress Ministry was in 
power yet the whole administrative machi- 
nery tvas worked on belialf of the British 
Government. It is true that it is not sedi- 
tion to criticise administrative machinery 
or the officers of Government, but in my 
opinion the speaker in this passage exceeds 
the limits of fair criticism and his object in 
attacking the British Government was to 
create disaffection. The fifth passage is as 
follows : 

8o long as tbo British Goveriimeiit exists, the 
xamindari system shall continue. I'he Govern- 
ment is conferring tbo titles of Rao Bahadur and it 
always sides with the ?.amiDdars. As soon as tbo 
revolution occurs, the Government shall collapse 
and its place shall betaken by another Goverument. 
The British Government always sides with the 
zamindars, who help the British Government. In 
this way these two thieves belong to the same 
stock and we have to finish them both at one and 
the same time, and then our four demands (which 
ho has enumerated iu his speech) will be fulOIled. 

Ho calls the British Government and the 
zamindars thieves and robbers who are in 
alliance with each other, and, according to 
this speaker the iwverty of the masses can- 
not be removed until the British Govern- 
ment and znmindari system is removed. 
The learned counsel frankly conceded that 
this could not bo called legitimate criticism 
of the Government and in my opinion this 
amounts to sedition. The sixth passage is os 
follows : “The British Government is an 
enemy of the tenants and the labouroi's.’’ 
This passage when read with other passages 
clearly amounts to sedition. The seventh 
passage is as follows : 

When tbo tenants and labourers will be putting 
forth a common front aud the war will break out 
in Europe and the British Ciovernmont will bo 
weakened, then it will be a good opportunity for 
the tenants and tbo labourers to unite together and 
release our country from the yoke of the British 
Government and establish their own Government 


40 Oudh 


A isiiAMnHAR Datal V. Emperor IThomas C. .7.) 


1 . r., the Covornmout of the tenants and tho 
labourers. 

The speaker states that when the wav 
breaks out and the British Government is 
involved in it, its power will be weakened 
and then it will be most opporcune for tli^ 
tenants and labourers to make a joint attack- 
on the British Government and seize its 
jiower. The speaker then suggests the estab. 
lishment of tho Government of tenants and 
labourers. This also in my opinion amounts 
to sedition. The following passage forms 
charge in respect of the speech (Ex. 2): 

I wish to say one thing more, i. the British 
iiovernment will tjccomo weak by entering into the 
war. It will lie exterminated and it will ho an 
opportune momenttogivo it a push and overthrow 
It and establish our own Oovernment. Tho British 
<TOvernrnoDt is only a bugl^ar. What power have 

bo Bntisb people ? There are 13 police stations in 
tho district and each police station has l.j to 20 
constable.^. Such time will come when the con- 
stables will also prove disloval to tho Britisher'; 
Many of them are poor and carry on cultivation 
and know what harm is c.aused by the British 
Oovernment. They will help us and even if tbev 
want to help the British Oovornmont they can do 
nothing There are only 13 policestations ami each 
ponce station has got 14 or !.'> constables, and each 
police sutio.i has about 30.000 people under its 

reach tho police station 
then the constables will surrender it to tho people. 
Where is then the British Covernmenf If thobuc 
b^r is removed tho British Government will bo 

vvecanaccom- 

it very soon. 

This very idea is conveyed in one of tho 
passages in tho siieech (ex. i)_I hold it to 
be Mditious. Tho passages in this speech aro 
as follows ; I quoto tho passages in Urdu. 
My object m doing so is to show the Sans- 
krit words which have lieen used by tho 
speaker and they could not havo been 
introduced by tho police oflicer. 

\^) Larax he sambandh »»icu mern ha)nethn!.nasl 
bxchar rnha ha\. .Vfluitf pichhlc tnahtuc men hai 
sabhaen hum jis incn spast bichnr rahhc the woh 
i/ah ham he larax U samax men jab liriliah huhn. 

'niL barhauen yah mauha 

rt»sa ;ifl» he jab hamara biswas hai he apne desh 

««r angrezx raj 
P^'- chukte )iain to 

The first passage represents what tlie 
accu^ said in his first speech (Ex. l) and 
in the second passage the accused wishes 
that no one in the district should give any 
help or assistance to the British Govern- 
ment in the war, but on the other hand it 
18 suggested that a regular agitation should 
be started against the British Government. 

Jt the context in which this passage occurs 
.8 taken, there can bo no Iloubt 
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“P ‘lierotore 

I hold that the accused made the speeches 
which form the basis of the charges and 
they amount to sedition. There can be no 
doubt that the intention of the accused was 
to bring into hatred and contempt the Bri 
tish Government and to excite disaffection 
towards His Majesty .and tlie Government 
established by law in British India. It has 
not been argued but I must point out that 
notes of a speech are admissible in evidence 
and a person can be convicted on those notes 
u they are seditious. A man may criticise 
or comment upon any measure or act of the 
Government and freely express his opinion 
upon it. He may express condemnation but 
so long as he confines himself to that, he 
will be protected; but if he goes beyond that 
ho must pay the penalty for it. The ques- 
tion of intention is always an important 
factor in such cases, and in the present case 
there can be no (loul)t that the accused in* 
tended to c.xcite in the minds of his hearers 
feolings of hatred, contempt and disaffection! 
towards His Majesty and the Government 
established hy law in Jb-itish India. I am 
therefore of opinion tliat the language of the 
speeches clearly constitutes an offence under 
S, 121. A, Penal Code, and the accused has 
rightly been convicted. 

Coming to tho question of sentence, as 
1 have said, he lias been sentenced to eighteen 
months rigorous imprisonment in respect of 
the first speech (ex. i), nine months' rigo- 
lous imprisonment in respect of tho second 
speech (Ex. 2) and nine months’ rigorous 
imprisonment in respect of tho third speech 
^(Ex. .1), the sentences to run consecutively, 
riius the total sentence is three years. Tho 
accused was arrested on I2th November 
and remained in jail custody throughout the 
^rial. The judgment was delivered by tlie 
District Magistrate on 2,^11 May 1940. I there- 
fore make the sentences of nine months 
each in respect of the two speeches (Exs. 2 
and 3 ) concurrent with the sentence passed 
in respect of the first speech, which means 
that the accused will serve eiglitoon months’ 
rigorous imprisonment. With this modifica- 
tion tho appeal is dismissed. With regard to 
the conviction under S. l.'iSA, Penal Code, 

I have already mentioned that tho accuseil 
has been sentenced in respect of tlio same 
three speeches (Exs. i, 2 and 3) to a total 
period of throe years and this sentence has 
been made to run concurrently with tho 
sentence under s. 12 I,\, Penal Code. There 
are five passages from the speech (Ex. i) of 
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ist September 1939, two p.issages from 
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speech (Ex. 2) of 8rd September 1989 and two 
passages from the third speech of 29th Sep- 
tember 1939. These passages are found in 
Appx. I to the charge-sheet and it is not 
necessary to quote them here in extenso. 
I have already held in the case under S. 124 -a 
that the accused made the speeches and the 
notes taken down by the police-officers were 
correct notes. 

The only question for decision in this 
appeal is to see what portions of the speeches 
amount to the promotion of class-hatred. 
The word "classes” in s. 153A, Penal Code, 
has not been defined anywhere, and the 
contention of the learned counsel on behalf 
of the appellant is that "capitalists” are not 
a class of His Majesty’s subjects. He urges 
that 8. 153A was designed to prevent people 
from promoting feelings of hatred between 
"classes” of the community divided either 
by race or religion. His contention is that 
I should construe this section as not exceed- 
ing beyond that. I regret I am unable to 
agree with this contention. The section can- 
not be limited in this way. I am of opinion 
that any definite and ascertainable "class” 
of Ilis Majesty’s subjects will come within 
the section, although the “classes” may not 
be divided on racial or religious grounds. 
I think the learned counsel is right when ho 
says that "capitalists” are not a "class”. 
When discussing "capitalists” and labour 
people, "capitalist” may mean a person with 
a considerable amount of property invested 
in industry, and "capitalist" in the literal 
sense of the word meirns any one who pos- 
sesses an accumulated wealth. It is impos- 
sible to say what amount of capital would 
bring a man within the "class”. He may be 
a capitalist ’ in one place and not in ano- 
ther. I think the word " wipitalists ” is 
rather a vague phrase to denote a definite 
and ascertainable class” so as to come under 
8. 168A, Penal Code. Rut where a person 
compares the taluqdars and the zamindars 
M a class and the money-lenders and the 
Government officials with tenants and states 
that the Government officials do not sympa- 
thise with their aims and excites the ten- 
ants to organic themselves as their Raj was 
coming in which the taluqdars and zamin- 
dars will have no share and that the taluq- 
dars have deceived and betrayed the country 
into the hands of the British Government 
as 18 the c^ here, I am of opinion that it 
IS covered by the provisions of S. 153A, Penal 
Code, as it attempts to promote feelings of 
enmity or hatred between different ‘classes’ 
of His Majesty’s subjects. The language used 
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by the accused in the speeches is violent. 
In estimating the 'effect of a speech tlie 
Court should look at any speech as a whole 
and not pay undue regard to any particular 
sentence or phrase, and looking at the first 
passage in the charge-sheet of the speech 
(Ex. 1 ) as a whole I have to gather from the 
language used wliat tlio intention of the 
speaker was. It was urged by the learned 
counsel that the accused's intention was not 
to bring about any such hatred. In tiiy opi- 
nion it is not ojxjn to tlio speaker to say 
that he did not intend his language to bear' 
the meaning whicli it naturally does bear. I 
f therefore agree with t lie learned District' 
Magistrate that the pass^es quoted by him 
in the cliarge-sheeb anient to an offence 
under S. I.^Sa, Penal Code. I therefore up- 
hold the conviction under S.1.03A, Penal Code, 
and as the sentences are concurrent it is not 
necessary to discuss eacli passage of the 
charge-sheet. 

Witli regard to the question of sentences 
I have made the sentences in S. 121A case in 
respect of the second and third si>eeches, 
namely nine months’ rigorous imprisonment 
ejich concurrent. I therefore in this ease 
also make a similar order that the sentences 
of nine months each in resjiect of the second 
and third speeches will be concurrent witli 
that of the sentence iiJisscd with regard to 
the first speech. In other words, the accused 
is sentenced to eighteen months' rigorous 
imprisonment under this section, and tliis 
sentence will run concurrently with the sen- 
tence under S. 121A, Penal Code, as was 
ordered by the learned District Magistrate. 
With this modification tlie appeals are 
diinissed. 

O.N./R.K. Appeals dismissed. 
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ZiAUL Hasan and Bennett JJ. 

Tanqir Ali — Plaintiff — Applicant 

V. 

liam Patan Singh and others 

Defendants — Opposite Party. 

Civil Kevn. Appln. No. 98 of 19.37, Decided 
on 29th July 1940, from order of Dist. 
Judge, Bara Banki, D/- 10th July 1937. 

(a) Rcgiilratioii Act (JD08), S. 4U — Agreement 
of sale not registered at place where it is necessary 
to register sale deed — Agreement though registered 
must be deemed to be unregistered for purpose of 
affecting title to itntnovable properly, 

A registered agreement foe sale of immovable 
property must bo considered as unregistered for the 
porpose of aSoctiog title to immovable property 
when it wag not registered at the registration ofEco 
where it wag noceggary to register the sulo deed in 
respect of that property. C 2J 
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(b) Tronsio- of Prnpcrl,, Acl (18S2), S. 55.1 — 
J’aifincii; 01 and mnlation com-litufc 

nets in /,v) ,•/)( >•, uuY of coulract of sale. 

The invmcnt of consideration and steps taken to 
effect inutafion constitute acts in furtherauco of a 
contract i f sale. C 1 M 3 C 1 J 

(•■I r.,T.i.<f,-r of Properlii .M (1382}, S. 55.-1 — 
11 , .s, .'..v.i js relrosiicctn c (QuaTv). 

I' I' a iii.tttor of doubt wbetiier S. 53A is retro, 
sfwtive. [P 43 (j 

(d) Piortralion .iri (IbOS), S. Jfi, Pmvi.w 

-W/r.T.v •.«';cssjnji — Sale drrd inialid ivr want 
■ f rri)isli,iHnn is admissible to dclcrmiiie nature 
I'/ I'Osicssion. 

.\ purchaser taking pos>c.vsion under a ?alc dcof 
^vhich is invalid for want of re!;i<-;lralioti and hold- 
ing it for more than twelve >ears can acquire title 
by adverse possession, and the &»le deed, though 
invalid, can t»e referred to in onlcr to determine the 
nature of his [[> 43 c j 

.Jfi Zahce.r — for .^plic.iut. 

(Sudani ]{asan and B. K. Dbnon — 

tor Opposite Party. 

Order. — This caso Ims henn lofencil to 
a Honch undor S. 1 1 (>», Oudh Courts Act. 
Iho case arises out of :in application under 
s. u. C. 1 ’. .\griciiltitrists' Ttolief Act, for 
rodemption of a mortsaqo executed in tho 
year i.^iy,. '| [jc defence was that tlic inort. 
;4ago of that year had lieen extinqihshed in 
the \eav ’■'iii on the sale of the propoity 
iiiortcaged hy the inorlgasor (n t|,o mort- 
g.ag-‘'i' and that the mortgagee and his suc- 
<-es^ois had been in pos.;es^ionof tho property 
since t fie sale as profiriofors, 'J'he trial Court 
dismissed tfie .suit on iu tindings on issues 
1 and 1 . which were : 

11) Whether the pl.iintiff retains tl.c rights of 

the niortgigor.- If so. is he entiUcd to redeem the 
prnp;rty .’ 

(1) Whether the dcfcndiints have .acquired the 

propnelary rights of the f,h.iro iu dispute bv’advorflo 
po.i.scsfiou .’ 

U .aiqiears tliat on '.'.'.th Noveml)er an 
agieeciiont was executed l>otween tho mort- 
fingor anr] tlio mortgagee for sale of tlio 
property, 'j’liis agreement was registered. 
On tlie same date, a sale deed hy which tiie 
agreement was put intoelJcct was executed, 
hut this sale deed was not registered as it 
could not liave been validly registered at 
the registration ollico where tho agreement 
W. 1 S registered. Tho trial Court hold that 
the unregistered sale deed was invalid and 
inadmissible in evidence and no title could 
pass by it to tho vendee. A imitation order 
Jn favour of the veodeo had however been 
passed in giving effect to it and sub- 
sequent mutation orders had been passed in 

favour of the mortgagee’s descendants, show- 

jng that they have throughout since 1 S 71 
b^n recorded as proprietors of tho property, 
oince then, the names of the mortgagor and 
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his descendants have not appeared as mort- 
gagois. The trial Court concluded that the 
mortgage deed had been extinguished and 
that tlie character of possession from the 
date of the execution of the sale deed and 
the registered agreement had changed and 
become adverse to the mortgagor. Tlie Dis. 
trict Judge iu appeal upheld tlie judgment 
of the trial Court dismissing the suit. He 
considered tlie clVect of the proviso to S. 49, 
Registration Act, it being contended before 
him tliat in view of this proviso neither the 
sale deed nor tlie agreement could be pro- 
duced in evidence for any such purpose as 
\\as contemplated in tho case. Under the 
proviso an unregistered document affecting 
immovable jiroperty and required by the 
Registration .\ct or the Transfer of Property 
.\ct to he registered may be received as 
evidence of a contract in a suit for specific 
performance, or as oviclence of part perfor- 
mance of a contract for tlie purposes of 
S. .I'ki, '1. r. Act, or as evidence of any 
collateral transaction not required to he 
ell'ectcd by registered instrument. The Dis- 
trict .Indgo thought that tlio agreement 
could 1)0 used as evidence to indicate the 
cliaiiged natui'o of the possession enjoyed by 
tlie tiaiisfcrec. It was presumably argued 
lieforo liim, as it was argued licfore us, that 
altliougii the agreement was registered, yet 
for the purpose of affecting title to immov- 
able property it must bo considered ns un- 
registered, since it was not registered at tho 
registration ollico wliorc it was necessary to 
register tho sale deed. The District Judge 
appears to have accepted this argument as 
ho considered tlio effect of Iho agreement 
on the assumption that it was not registered. 

In this we think tliat ho was right. 

.\gainst this appellate judgment, an appli- 
cation in revision under S. ilO, Civil P. C., 
was made in this Court and after hearing 
counsel for tho applicant a learned Judge of 
this Court referred tlio case to a Boncli. It 
has lieen contended on hohalf of tlie opixj- 
site party that no ap[)lication under S. 115, 
Civil 1’. C., lies, liecauso, no question of 
jurisdiction enters into the matter and there 
lias been no illegality or irregularity com- 
mitted. Wo are inclined to agree. We have 
however heard learned counsel for tho 
applicant on tho merits ns tho case was 
referred to n Bench on the merits. Ho has 
contender! that S. 53A, T. P. Act, is not 
applicable because it would not apply retro- 
spectively to documents executed before ist 
April 1930, and because no act was, ho argues, 
done by tho transferee in furtherance of the 
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contract. On this last point we consider 
that the payment of consideration and the 
steps taken to effect mutation constitute 
acts in furtherance of the contract. As 
regards the question whether S. 5dA has 
retrospective effect there has been some 
conflict of opinion between the High Courts. 
It was held by this Court in 1936 0 W’ N 514* 
that it was not intended that retrospective 
effect should be given to this section. 
Learned counsel for the opposite party 
referred us to a later Full Bench ruling of 
this Court and argued that this ruling tends 
to throw doubt on the earlier ruling. In this 


case, 1938 OWN 401,” it was held that the pro- 
visions of the amended S. 9-2, T. P. Act, have 
retrospective effect, except in regard to acts 
done before Ist April 1930, in any proceeding 
pending in any Court on that date. The 
earlier ruling was referred to in the later 
case and one of the judgments in this later 
case lends some support to the suggestion 
|that it is still a matter of doubt whether 
S. 53 a has retrospective effect. 

If S.53A is applicable, there can, in our 
opinion, be no doubt that the decision of the 
lower Courts was right, but oven if it bo 
considered not applicable, we see no reason 
to dissent from the view taken by the lower 
Courts. In a case decided by tlie late Court 
of the Judicial Commissioner of Oudh, 25 
O C 115,® it was held that though an unregis- 
tered compromise deefl could not confer 
rights in immovable property in view of 
the provisions of ss. 17 and 40, Registration 
Act, yet the effect of the compromise was 
that both parties, the mortgagor as well as 
the mortgagee, treated the mortgagee rights 
as having come to an ond and the mortgagee 
as holding under.proprietary rights. In Al ll 
1926 Oudh 145.* this Court held that au 
agreement to relinquish the equity of re- 
demption in favour of the mortgagee, though 
not binding, if not properly evidenced by 
document, will start adverse jxjssession 
against the mortgagore; and in another case 
of this Court, A I R 1920 Oudh 500,® it was 
held that a purchaser taking possession 
****°^5.**°i** ^^^^ ^^0 deed and bolding it for 

'loqJWyV?, Oudh^aOG : 162 1 0 712'; 
W36 0 W N 614 : 12 Luck 241. Rttmji Lai v. 
Secy, of State. 

^ ^ ^ ® *27 : 174 I C 714 ; 13 

V u ^ Lai 

V. I aquir Bakhab. 

? ^ : 67 I C 572 : 25 O C 

Ragburaj SiDfjh. 

^ 146; 90 I C 730, Ibad 

All V, Dwarka. 

^ *®2GOudii 500 : 95 I C 438, Ram 
Udlt Upadhiya v. Bbagwat Rraehad. 


more than twelve years can acquire title by 
prescription, and the sale deed, tliough, 
invalid, can be referred to in order to deter- 
mine the nature of his ixjssession. In our 
opinion there is sufficient evidence in the 
present case, apart from tlio sale deed and 
agreement, to show that the nature of thej 
tiunsferee’s possession had changed from 
that of a mortgagee to that of a vendee, and 
we consider therefore that the dismissal of 
the application under s.l 2 , U. P. Agricul- 
turists’ Relief Act, was justified. Wo accor- 
dingly dismiss this revision application with 
costs. 

G.N./r.k. AppUi-ation disviissed. 
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luderpal Singh — licfendant — 

Applicant 


v. 


Bhagtvati Singh — Plaintiff — 

OpiKJsite Party. 

Civil Revn. Appln. No. 120 of 1938, De- 
cided on 21st September 1940, from order 
of Civil Judge, Partabgarh, D/- 30th Mav 
1938. 

Cifif P. C. (lOOS), O. I. li. 10 — Court has 

amp/c power to correct bona fide error Plaintiff 

wrongltj described as >ninor — hnmedialely, on dis- 
coreriruj error, counsel ashing Court to correct it 
~2distake bona fide — Court should order amend- 
ntcnl and not dismiss suilS. 22, TAviitation Act, 
does not apply to such case. 

Under 0 . 1 , K. 10, the Court bns gotample power 
to correct an error if it is satisfied that the mistake 
is a bona fide one. Where the plaintiQ's counsel 
irnmediatoly asks the Court to correct the error as 
soon as it is discovered by him tliat the plaintiff 
has been wrongly described as a minor in the 
plaint, the mistake must be doomed to have been 
made iu good faith. The Court ebould in such a 
case order amendment of the plaiutandnctdismiss 
the suit; AIR 1924 All 5i, Disting.; Case law 
relied oh. (P 44 C 1 ; P 45 C 1] 

Section 22, Limitation Act, has no application to 
such a case inasmuch as no new plaintiff is added 
after the institution of the suit. (P 45 c Ij 

Ganesh Prasad — for Applicant. 

B. K. Dhaon — for Opposite Party. 

Order — This is an application under 
s. 115, Civil P. C., and arises out of the 
following facts. The plaintiff-respondent 
filed a suit for recovery of a certain sum of 
money which was decreed. The suit was 
filed on the last day of limitation. The 
plaintiff was described in the plaint as 15 
years old and the suit woa filed by him 
through his father acting as the next friend. 
The defendant denied that the plaintiff was 
a minor and urged that the plaint was not 
properly presented as the plaintiff was a 
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major On 27 tli October 1937 . tho HoDorarv 
i lunsif wlio decided the case recorded the 
statements of the counsel for parties. Tho 
de endant s counsel urged tliat the suit was 
HahJe to dismissal because tho plaintiff was 
a major at the time of the institution of the 
suit and ought to have filed tho suit as such 
and not through his next friend. The plain, 
tiffs counsel replied that the plaintiff was 
uy mistake entered as minor instead of 
major and the mistake was discovered after 
the suit had been filed. The plaintiff’s 
counsel prayed that the mistake may bo 
corrected as the plaintiff was ahea<ly on tho 
lecord and no now plaintiff was being addo.l. 

After recordingthostatomcntsof the counsel 

for parties the Court did not record any 

order until Jnd Novornber rT .7 wlien it 

passed the following or.ler wliich may he 
tianslirtod thus : 

Tbcro swma to „o rc.ison why the Dl uotifl 

\ ' t . C., the nniendmcnt a<;ko<l for 

orde.,, 

The suit tlien proceeded fo trial on the 
ments and as has been already stated ii was 
docroed. The flefendant filed an ajipoal and 
• hallengec tl.e power of the Court to allow 

shoidr^ ^ :*nd contended tl.at the suit 
- Iioiild have boon dismissed as time-harred 

on. Ihe lower appellate Court relying on 
he authority of certain decisions ui.held 
he order of tho trial Court and dismissed 

ho X!ie 1 -'b’f decision 
tho defendant has preferred the prosent 

■ipplication m revision. 1 have he.ird the 

^earned counsel on l«th sides at some length 

and I am of opinion that there is no 

-rut f “‘-At 

mmi 

to fJravv tho inforonco thit f ^ 

be to have boon sent by tho',rain^ 
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have seen the notice in question. It 13 
. ddressed by the plaintiff personally but it 
does not describe whether he was a major 

H « f to me that 

he fact that the notice was not sent through 

plaintiff w.as actuated by any bad faith in 
< earthing himself as a minor. There could 

or the plaintiff 

\ ;”'"'J®''''>'*bing himself as a 

m nor ^^hen he clearly knew that the suit 

t limitation. 

It must, therefore, be held that the lower 

Lomt was ,,uite justified in ordering the 

I mendment the plaint. Jt has been held 

Umlu i«stitutc<l l.y a jwrson alleging 

throiiL'h 1 n t '*0(1 the suit 19 brought 

the n lin^r i3 found that 

of thl .nVr“- f “t the date of the institution 

dkmhq f V" •! “ 0 ^ 

imlZi ir . defendant can bo fully 

a ^ Wment of his costs. In such 

•u,nU. dc^fondant to 

nain^ml^T ’/ “ 1 ^® afncHded thenextffiond’a 
Kiiif If. 11 ^ treated as mere surplusage and the 

oiiit Lo allowed to proceed. 

in ■> o c it was lield that whore it 
wa:> found that tho plaintiff was not a minor 
and the suit was instituted with his know- 
ledge and under his authority, tho plaint 
could bo amended by the Court. This case 
was followed in 7 o C 2 .M .3 by Mr. Chniiiier 
ie then Additional Judicial Commissioner. 

Ho hold that where the plaintiff descried 
as a minor was cognisant of and approved 
of the institution of the suit and wont with 
the next friend to instruct tho pleader who 
drew up the plaint und it was proved that 
ho was not a minor it was <a more irregu- 
larity whici) could bo cured by amendment 
of tlie plaint and removal of the name of 
tho next friend and tho suit could not bo 
dismiFwod on tJuit ground. At p. •>,% of tlie 
report he wont so far as to observe tliat 

<5yeii i/ tho plAintiff is not bLowd tohavoautbo- 
fised the institution of tho suit tho misUko docs 
not amount to anything moro than an irregularity. 

Similar view has been expressed in A I Ft 
luiH Mad Pin/ A I R iryn Nag to,® a i n 

L ah 322/ On bohnlf 
I* (*94) 21 Cal 8 GG, TaquI Jan v. Obaidulla. 

2, (’02) 6 0 0 865, Bhulai v. Shoo Rilak. 

3. ('04) 7 0 0 234, Oajmj Singh v. Raghubar. 

4, (’18) 6 AIR 1918 Mad 9lC : 41 I C 510 : 40 Mad 
748, Sfaanmuga Cbetty v. C, K. Namyaoa Aiynr. 

5, ('28) 13 AIR 1920 Nag 40 : 89 I C 235, Daltii 
V. BhaoosiDgb. 

6 . (’20) 18 AIR 1920 Lah 82 : 89 I C 363. Amrit- 
Baria v, Qamun, 

7. ('32) 19 AIR 1932 Lab 322 : 13C I C 710 : 33 
P r. R 203, Ohasi v, ^^anga. 
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of the applicant iroliance has been placed od 
45 ALL 701® in support of the contention 
that the suit should have been dismissed. 
The facts of that case are distinguishable. 
It appears that although a petition was 
presented on behalf of the plaintiff of that 
case after attaining majority to the Court to 
bo allowed to prosecute the suit in his own 
name and not through his next friend the 
Court never disposed of that application and 
the suit went on to trial under a defective 
plaint. No question arose in that case 
whethertho Court had or had not the power 
to allow amendment of the plaint if asked 
to do so by the plaintifl'. I am, therefore, 
of opinion that there is a consensus of 
authority in support of the view that the 
iCourt in such circumstances should order 
jamendment of the plaint and not dismiss 
jtho suit. Section 22 , Limitation Act, ha.s no 
■application to the present case inasmuch as 
no new pkintiff was added after the institu- 
lion of the suit. On tlio other hand, the 
plaintiff was already on the record and 
continued to remain on the record and the 
|only effect of the prayer for amendment 
was that his age was corrected by the order 
of the Conrt and ho was allowed to sue 
without the intervention of the next friend. 
In the result the api)oal fails and is dis. 
missed with costs. 

g.n ./r.k. A pjyeal dismissed. 

8- (’24) 11 AIR 1924 All 54 : 77 I C 30; 45 All 701 : 

21 A L J C26, Buhul Amin v. Shankar Lai. 
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VORKE J. 

llaja iSaiyed Mohammad Mehdi 

Plaintiff — Appellant 
v. 

Jayat Sing and another 

Defendants — Respondents. 

Second Appeal No. 328 of 1937, Decided 
on 10th September 1940, against order of 
Civil Judge, Fyzabad, D/. 18th May 1937. 

(a) Practice — Appeal — Even appellate Court 
must conndcr real substance of plaintiff's claim. 

In all cases it is the doty of the Court of appeal, 
just as much as it is the duty of the trial Court, to 
consider the real substance of the plaintiR’s claim. 

[P 47 C 1] 

f'i) Adverse possession — WasU land — Suit bu 
laUtqdarfor possession of jungle and waste land 
andremoval of structures, ditches and newly plan, 
(cd trees consiUuting of taluq* 

dar in jungUand tvasUIatidandianksin hu village 
is presumed — Onus it on trespasser to jtrove 
fulverse possession— Suit falls under Art. Hi and 
no! Art. 120, Lvmtation Act — Time rims from 
dale of knowledge of encroachment. 


The possession of ataluijdar is to bo presumed in 
waste, and jungle land, uud tanks situated in the 
village of which ho is the proprietor : 6 0 C 177 
and A I U 11)20 Oudh 393, PwL on. [P 47 C 1] 

Consequently in a suit by the taluqdar for the 
recovery of possession by removal of the structures, 
ditches, and newly planted trees, which constitute 
an interference or trespass upon his possession and 
therefore cast a cloud upon bis title, the burden is 
ordinarily upon the trespasser to establish that ho 
has perfected a title by adverse possession. Such a 
suit is however governed by Article 144 and not by 
Art. 120, Limitation Act. The right to sue iu such 
cases accrues ouly when the cucroachuiont comes 
within the knowlodgo of the plaiutiQ : A I R 1924 
All 443, Pel. on; 10 All 634. Disting.: A 1 R 1922 
Oudh 47, Approved. [IMG C 2; 1M7 Cl; P 48 C 1] 

H{. irasiHt and AH Ilasati — for Appellant. 

Ilydcr Husain — for Respondents. 

Judgment. — This is a second appeal by 
Raja Saiyid Mohammad Mehdi plaintiff 
whose suit for the recovery of possession of 
certain plots by uprooting of newly planted 
trees and demolition of structures was 
decreed by the Munsif of Akbarpur but 
dismissed on appeal by tlio civil Judge of 
Fyzabad. The plaintitl* is the taluqdar of 
the Pir[>ur estate and superior propriotor 
of village Kusum Kliore. In the plaint lie 
sued for demolition of “Gulor", that is to 
say a building in which cane is crushed 
and the juice boiled, on Plot No. 75/3, demo- 
lition of a ditch surrounding Plots Nos. 75/.3, 
75/4, 75/1, 87/1, 87/2, and 90/3 and removal 
of thatch structures on Plots Nos. 75/.8 and 
75/1. Secondly, he sought a decree for the 
uprooting of 59 newly planted trees on plots 
NOS. 75/3, 75/4, 87/l and 87/2. Thirdly, ho 
claimed a declaration that old trees and 
trees of spontaneous growth on Plots Nos. 
75/3, 75/4, 87/1, 87/2 and 90/3 were owned by 
him and that the defendants had no con- 
cern with them. In the body of the plaint 
he gave details of the acts of the defendants 
by which they had made these construc- 
tions, planted these trees and so on, and in 
the plaint he said that by these acts there 
was a danger of his title being jeopardised, 
and he further asked for any relief to which 
he might be held entitled. The suit related 
to plots with an area of 13 bighas described 
in the first regular settlement as “ parti 
kadim” and in the second settlement sub- 
divided into a number of plots described as 
jungle, and banjar or waste. In their writ- 
ten statement, the defendants alleged that 
they had acquired title by adverse posses, 
sion which had begun by petty encroach, 
ments 32 years ago, and had matured into 
proprietary rights 20 years prior to the date 
of suit. It was said that the plots in suit 
were near the defendant’s bouse. In oral 
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pleadings soino points xvere slightly cleared 

up and It ^vas stated on behalf of the plain- 

tirt that tlie plaintiff is in possession over 

old trees, and if he is found out of posses- 

Sion, decree for possession be given. IIow 

this Sint was understood bv the parties is 

made very clear by the issues which were 

liamed in the suit. Those issues wore as 
lollows : 

1. Is the pliintifi the owner of the property in 

2. (a) Have the defend-infs pl.mted new trees 
and encroached upon the plaintiffs land as alleccd ^ 
If so. IS the plaintiff entiilcl to possession of the 
effect '•<^°ioval thereof ? If not. to what 

(!■) Have the defendants perfected their titlo to 
tho property and the land in suit bv adverse po*. 

r£T? - Its 

3. Is tho plaintifl's suit for removal of the on. 
croachment m question and the tr.-cs .and the 
bamboo clumps ,,, suit I arred by time as pleaded ? 

4. Is the plarntm s claim to the pro,>ertv in suit 

l:Sejf,Tzr°' ''>• “I-—- - 

r>. Is the plaintiff in *^.s.sc=sion of the old trees 

‘^T f ‘loHar.ition pr.iyd for in 

. It is inipossihlo in tho f.aco of the<*o 
issues to suppose that tho parties thought 
themse ves to ho litigating on anything 
other than a claim to recover po«^e>qion of 
property oncroachcl upon by tho defen- 
dants. In tho trial Court, all tl.e issues were 
docidcd in favour of the plaintiff and tho 
plaintifl s claim was decreed in full. In tho 
grounds of appeal licforo tlio lower Court a 
argo numhor of points were taken, there 
’Oing no in^g ^han irj grounds of appeal 
relating to every point wliich had been in 
issue in tho trial Court. Ground a of these 
grouiKls of a|»i)oal again makes it vory clear 
how tl^ suit was regarded in the trial 
^-^urt. This ground runs as follows : 

P^auqo tbo Icarncx] lower Court is wronc in 
holding that Art. 142, Limitation Act, not 
apply to tho (acts of tho caw. 

That is to B.ay tlio pleading was that this 
was not a suit in which tho plaintiff could 
rely upon his titlo and put tho clofondants 
to prtjof of 12 years’ adverso possession, but 
a suit in which tho plaintiff was pleadiu" 
dispossession and had to establish that dis? 
possession had taken place within 12 yoar.s 
so as to give him a riglit to recover posses- 
sion. I ho learned civil Judge noted at tho 
very beginning of his judgment that in spite 
of having pub in this long list of grounds 
of ap^al the apj^ellants had pressed tho 
iV ■JPI^l relating to issues 3 and fi 

viiL defendants Had 

twen up all their grounds of ap{«al which 
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onlyques- 
whether the 

plaintiff s suit was within limitation. The 
leai ned civil Judge proceeded to hold that 
the suit was not a suit for recovery of pos. 
session, but a suit for which no particular 
aiticle was to he found iu tho Limitation 
Act and which must therefore be governed 
by the residuary Art. 120 which gives a 
period of limitation of six years from the 
date at which the right to sue accrues. He 
wont on to strain every point in favour of 
Uie appellants so as to hold that the trees 
had been planted, tho ditch dug and the 
huildiDgs or structures put up more than 
si^s years prior to the date of suit, and 
thereupon to liold that the suit was barred 
by limitation. He did not really consider 
tho question whether tlie mere date of* 
planting of tho trees or erection of a that.' 
died structure must necessarily be the date 
on which the rijjht to sue accrued, but took 
that for granted, whereas in fact there is 
littlo doubt that as a proposition of law that 
profiosition is incorrect and tlie right to sue 
in such c.ises accrues only when the en- 
croachment comes within the knowledge of 
the plaintirt, a point on which lie came to 
no finding of any sort. In support of the! 
%iew which lie took of tho applicability of 
.Art. 120 , Limitation Act. tho learned civil 
Judge relied on (J o L ,T 329‘ in wliich it was 
held, relying on 10 ALL 0-31- that 

.a soil of a ].in<)ior{] for removal of trees newly 
planted by a person who bad no riijht to plant the 
Mine 19 governed by Art. 120. Sch. 1, Liuiilation 
A< t. 

In tho .Mlahabad case it was similarly 
held by a single Judge of that Court that a 
suit by a zainindar for removal of trees 
planted in certain waste land of his village 
by |>orsons who had no right to plant them 
is governed by Art. 120. Sch. 1, Limitation 
.\ct, ami not by .\rt. .32, and where a defen- 
dant having a right to uso property for a 
specified purpose perverts it to other pur- 
poses, and a suit had to be instituted for 
any relief in respect of any injurious conso- 
riuences arising from such perversion, such 
a suit will be governed by Art. C2. The 
learned civil Judge was evidently unaware 
of the fact that 10 ALL G.3|- was later distin- 
guished by a Bencli of the .\lln)iabnd High 
Court in in .ILL 52* where it was held, up- 

1. ('19) fi A I R 1919 Oiidh 393 : 52 I C 85fi : 6 O 
L .7 329, BAd. 1 l V. Nageshwnr Bnkbsh Singh. 

2. (’8ft) 10 All C8»: 1888 AWN 257. Masharaf.Wl 

«p 


V. Iftkbar Husiin. 

3. (*24) HAIR 1924 All 448: 75 I C WC, : 4C All 
52, ^lubammad Shafl v. Bindct^bri Saran Singb. 
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holding in Letters Patent appeal the judg- 
ment of a single Judge of the Court, that 
the planting of trees on land belonging to 
another is an act of active trespass, and the 
owner of the land can sue for removal of 
the trees so planted and for recovery of 
possession of the land at any time within 
12 years. In the Bench judgment in that 
case it was pointed out that the real ques- 
tion in 10ALLC34^ was whether the limita- 
tion applicable was that prescribed by Art. 32. 
As was remarked by the learned single Judge 
this (4G ALL 5'2^) case was in his opinion an 
action for trespass and possession of land, 
and he pointed 'Out that the defendants 
set up title and claimed adverse possession 
exactly as they have done in the present 
case. I have been referred also to a later 
case of the Court of the Judicial Commis- 
sioner,9 0 L J,17,* in which it was held that 
a suit for possession of land coupled with 
an ancillary prayer for the removal of the 
trees planted on it is governed by Art. U2, 
Limitation Act. It doea not really make 
very much difference in a way in the pre- 
sent case whether it was governed by Art. 
142 or Art. 144 since there was nodoubt what- 
ever that the real question was whether the 
defendants had perfected their title by ad- 
verse possession extending beyond twelve 
years. 

It appears to mo that in all cases it is the 
duty of the Court of appeal, just as much 
as it is the duty of the trial Court, to con- 
aider what the real substance is of the 
plaintiff’s claim, and there can be no doubt 
that in the present claim the real substance 
was the recovery of possession by removal 
of those structures, ditches, and newly plant- 
ed trees, which constituted an interference 
or trespass upon the plaintiff’s possession 
and therefore cast a cloud upon his title. In 
the present case there could bo no doubt 
that the plaintiff is the taluqdar and land- 
, holder of the village in suit, and there is no 
rort of doubt about the rule of law in force 
in Oudh as laid down in numerous cases, 
for example 8 0 0 177^ and l Luck 469.® that 
the possession of the taluqdar is to be pre- 
sumed in waste, and jungle land, and tanks 
situated in the village of which be is the 
proprietor. It follows that in the case of 
acts ^hich coMthi^ a trespass upon that 

“““ NaraiuStaghv. 

: 94 I C 1034 ; 1 
^ck 4C9: SOWN 476, Hulas v. Barkat-un-nlsa 


possession, the burden is ordinarily upon 
the trespasser to establish that he has per- 
fected a title by adverse possession. On 
behalf of the respondents learnerl counsel 
has scarcely made any attempt to defend 
the application of Art. HO, Limitation Act. 
He contented himself witli arguing that if 
it be held that the article of the Limitation 
Act applicable to the suit is Art. m, tlien 
the case must go back to the lower uppel- 
late Court for a finding as to whether tho 
defendants have perfected tlioir title by 12 
years’ adverse possession. He bases tliis con- 
tention on the argument that tlio lower 
appellate Court lias not come to any finding 
of fact. On behalf -of the appellant it is, 
however, in my opinion rightly contoncletl 
that in as much as learned counsel for the 
defendants in the lower appellate Court 
gave up all issues except issues 3 and .7, ho 
thereby conceded the correctness of tho 
finding of fact which finds a place in issue 
2 (b). It follows that there is no necessity 
to send the case back to the lower aiipellato 
Court for a finding of fact on the point 
raised in issue 2 (b). The finding of fact is 
final between the parties already, namely 
that theidefendants have not iierfected their 
title by adverse possession going beyond 12 
years. 

In filing his present appeal the plaintiff 
filed with it an application under s. LOi and 
O. G, n. 17 to amend his plaint so !is to make 
it clear, if it was not already clear, that his 
suit was a suit for tlio recovery of possession 
in so far as he might be held to be out of 
possession by reason of tlie acts of the defen- 
dants. This application has been contested 
on behalf of the respondents by learned 
counsel who has referred to the notes in 
Mulla’s Civil Procedure Code under o. G, 
R. 17 where it is said that delay is itself a 
sufficient reason for refusing leave to amend, 
and it is pointed out that this application has 
only been filed on the date of hearing of 
appeal. Learned counsel for the appellant 
points out that in his grounds of appeal ho 
foreshadowed his intention to make this 
application, and he shows from the applica- 
tion itself that it was prepared for an earlier 
hearing. He therefore argues that there can 
be no (]uestion of delay, and in fact if this 
intention was indicated in the grounds of 
appeal as is clear from a reference to them, 
there could be no question of delay because 
the application was necessitated only by the 
peculiar reasoning which is found in the 
judgment of the lower appellate Court. In 
my opinion this application, had it been 


Oudh 


^lOIIAilJIAD aiEHDI V. Ramji LaL (Yorke J.) 


iieccs&iry, could not liavo been successfully 
resisted on the grounds put forward, but I 
think tliat the application is unnecessary in 
as inucli as it was clear to everybody in the 
trial Court what the substance of the suit 
was. and tliat it really was a suit for jwsses- 
siun. It seems to have occurred to no one 
until it occurred to the learned civil Judge 
that this could jiossibly bo a suit of any 
desciiption other than a suit for possession. 
In view of the fact that the application is 
unnecessary I reiect it. I am .juite satished 
that the learned civil Judge has taken an 
entirely wrong view of the case in applying 
Art. 120 to the plaintiff's suit. I liold that 
the suit really falls under Art. in of sch. i, 
fiimitation .Act. and was rightly decreed by' 
|tho Court of first instance. 1 accordingly 
allow this appeal with costs of this and The 
Court below, set aside the decree of tlie 
learned civil Judge and restore that of the 
trial Court. 


A. I. R. 


fl.N./R.K. 


Appral nllowcfl. 
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Mohammad Mehd, - .Applicant 


V. 


/.. h' Diiji Lai — Opposite Party. 

Oivil Kevn. .Appln. No. nr, of lO'lQ. Deci. 
(led on l.sth September 1040. from order 
of District Judge, liucknow, D'. 16th May 

(a) Crxmxnal /'. ('. (IHW), ,Tr. - SxKcutt 

Lciimtfa. 

.\ S^ial Judge sitting as a Court imdcr the 
O.P.Kocumbcred Estates Act has jurisdiction as a 
CiMl Court to procce<l under S. 47fi, Criminal P. C. 

(l^ 49 C ll 

(b) Pcxxal Code fmoj, S. WI-llurdcH w on 

upon the accused to show that hoft^n 

Ulievo the statement to bo falw 

Bccution discharge., the burden wbL^rS up^a^it 

Mahabir Prasad Srirastma - for Annll^nV 

.ontlr s'^n:. 

ap,«llato judsmont of the Disiii'cfjudy of 

unrW th ‘ho applicants appeal 

P C O' S. i7C..n, Criminal 

1 . 0 . ihis application arises out of the 
following circumstances ; In the year 1923 
wo pel sons Mohammad Mohdi. applicant. 


and one Abdul Rahman borrowed a sum of 
Rs. 2 o 0 from one Ramji Lai. On I2th Novem 
her 1931. Ramji Lai obtained a decree for 
the amount of this debt, the proceedings 
being ox parte against Mohammad MehiS. 
It is said that service on Mohammad Mehdi 
was by aflixation, but no application has 
over lieen made to set aside the es parta 
decree. In August 1937. the property of 
Mohammad Mehdi was attached and there- 
upon he filed an objection stating that 
ho had applied under the Encumbered 
Instates Act on loth March 1930 and had filed 
his written statement in the Court of the 
special Judge on ictli .Tuly the same year, 
lienee, he sought the protection of s .7 
Encuinbered Estates Act. It appears that 
both m tho application and in the written 
statement filed by Mohammad Mehdi under 
the Encumbered Estates Act no mention 
had been made of this decretal debt. The 
applicant hud mentioned miscellaneous debts 
totalling Rs. iy,8i3 and it is suggested that 
ho could have had no reason to conceal this 
debt of Rs. 200 only. When Ramji Lai the 
cieditor put in a statement of claim on 
loaitiing in this way' of tho proceedings 
under the Lncumborod Estates Act the pre- 
sent applicant pleaded the bar of Ss. 9 and 
13, saying that the application had been 
filed after tho period of limitation had ex- 
pired, and thoroforo tlie debt was to bo 
doomed as discliargod and it appears that 
Ramji Lai s claim was in fact rejected. lie 
has since under the amended Act been able 
to file a fresh npidication and it is said Ihas 
got his claim decreed. 

It was in these circumstances that on 
'23th .January I9a3 Ramji Lai filed an appli- 
cation ag.ainsb Mohammad Mehdi under 
s. 170, Criminal P. C., asking tlio Court to 
file a complaint against Mohammad Mohdi 
for false verification of his written state- 
ment. Section 8 (i), Encumbered Estates 
.Act, requires that tho applicant under that 
Act should file a written statement contain- 
ing so far as may be practicable, 

(a) full p.-irticulars rc.poctiag the public and pri- 

vato debts to which tho landlord is subject 

(b) tho names and addresses of his creditors, so 
far as they are known Co or can bo ascertained by 
the applicant. 

Sub-section { 2 ) provides that "tho state- 
ment shall bo verified in tho manner pro- 
vided by law for tho verification of the 
plaint." The learned special Judge of tho 
second grade by an order dated I2tb Sep- 
tember 1933 instituted a complaint against 
Mohammad Mohdi in respect of this false 
verification and omission of tho debt of 


1941 


Ram Baban Upadhta v. Madho Pershad 


Oudh 49 


Eamji Lai from the written statement. 
Thereupon the applicant went in appeal to 
the learned District Judge of Lucknow who 
has dismissed his api>eal and hence the 
present application. A number of grounds 
iiave been taken but only two have been 
pressed by learned counsel for the appli. 
cant. In Ground No. 4 it is urged that the 
learned trial Court sitting as a special Judge 
had no jurisdiction to proceed under s. 476, 
Criminal P. C. The gravamen of this ground 
of appeal is that the special Judge was not 
sitting as a civil Court. In my opinion, 
there is no substance in this contention. 
The special Judge sitting as a Court under 
the Encuml>ored Estates Act cannot possibly, 
in my opinion, be in a position inferior to 
that of a'Comroissioner sitting as an election 
tribunal and it has been held in 46 ALL Cll^ 
that a Commissioner sitting as an election 
tribunal is a civil Court. I have no hesita- 
tion in holding that a special Judge sitting 
as a Court under the Encuml>erod Estates 
Act has jurisdiction as a civil Court to pro. 
ceed under s. 476, Criminal P. C. The only 
other ground which has boon argued is 
Ground No. i that the Court below has mis- 
applied the provisions of S.191, Penal Code, 
and has acted in the oxerciso of its jurisdic- 
tion illegally. Section 191, Penal Code, 
provides that : 

Whoever boiug legally bound by an oath orbyao 
express provision ol law to state the truth or Icing 
bound by law to make a declaration upon any sub. 
ject, makes any statemout which is (also and which 
oe cither knows or believes to be (also or does not 
believe to bo true, is said to give (also evidence. 

Learned counsel contends that in the 
circumstances of the present case it could 
not be said that the applicant was aware of 
the existence of the decretal debt, and there- 
fore his verification of a written statement 
which omitted mention of this debt could 
not be hold to be a false statement. That, as 
it appears to mo is a matter which goes to 
the merits of the order and will go to the 
merits of the case when it comes for trial 
before that Court which shall in the future 
have to dispose of it. In fact the section 
itself indicates the nature of the defence 
which will or maybe put up that is the 
burden will be upon the applicant as accused 
in the criminal Court to show that he did 
not know or believe the statement to be 
false. I am of course assuming that the 
prosecution discharges the burden which 
wil l rest up on it. Neither this ground nor 

R 1924 All 684 : 88 I C 664 : 46 All 

Oil ; 26 Cr L J 94 : 22 A L J 497, Bam Katb v. 

Emperor. 
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any of the other grounds mentioned in the 
application have any real reference to the 
question whether the Court below has acted 
in the exercise of its jurisdiction illegally or 
with material irregularity. There is iu my 
mind no question whatever that the special 
Judge had jurisdiction to make the com- 
plaint and the lower appellate Court had 
jurisdiction to dismiss the appeal. I find 
nothing in the exercise of their jurisdiction 
either by the first Court or the lower appel- 
late Court which can possibly be held to 
amount to illegal or irregular exercise of 
jurisdiction. This application accordingly 
fails and is dismissed witli costs. 

g.n./r.K. Application dismissed. 
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Thomas C. J. and Bennett J. 

Ram Baran Upadhya and others — 
Vlaintiffs — Appellants 

v. 

B. Shri Madho Pershad Singh — 
Defendant — Respondent. 

First Appeal No. 30 of 1937, Decided on 
1st August 1940, against decree of Addl. 
Civil Judge, Fyzabad, D/- 30th November 
1936. 

(a) Oiidh Taluqdars Belief Act (24 of 1670), 
S. 1 (3) (a) — Taluqdar under disability whose 
estate is j>ul charge of manager is incomi^elent 
to refer any matter (o arbilradon. 

A taluqdar whose estate has beon put in charge 
of a manager on account of bis disability cannot 
enter into contracts. As long as his disability con- 
tinues be cannot do anything detrimental to his 
interest. Consequently, bo is not competent to make 
a reference to arbitrators. CP 51 C 2] 

(b) Landlord and tenant — Tenant cannot bjf 
mere assertion of under^proprietari/ right for sovie 
period become under-proprietor. 

The mere assertion of an under-propriotary right 
for some period cannot make a tenant under-pro- 
prietor. [P 51 c 2) 

Ilyder Husain and N. H. Zaidi 

for Appellants. 

//. D. Chandra, Sri Ram and R. D. Sinha 

for Respondent !• 

Judgment. — This is a plaintiffs’ first 
appeal against the judgment and decree of 
the learned Additional Civil Judge of Fyza- 
bad dated 30th November 1936 dismissing the 
plaintiffs’ suit. The plaintiffs brought the 
suit for possession of properties mentioned 
in list A and for a declaration that they 
were under-proprietors of properties in lists 
D to D attached to the plaint. It was alleged 
by them that the properties in lists A to D 
belonged to Hirdo Ram, their predecessor- 
in. title, as an under-proprietor by virtue 
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of a lease dated asarh badi panchami 1-215 
Fasli granted by Bhaggu Khan, the former 
taluqdar of village Pararam. that Sheo 
Balak inherited the property from Hirde 
Ram and was in possession at the time of 
the first settlement, that after his death 
Mt. Sheorani, his mother, came into |X)sscs. 
sion of the property and she bequoatljed it 
about 11 years ago to the idaintitl's’ father 
Mohan, that sinco then he and plaintiffs 
have been in possession as uiider-propric- 
tors and that in any case they had acquired 
under. proprietary riglds by adverse posses- 
sion. It was further alleged tliat out of the 
land which was in possession of Hirdo Ram 
1 bigha, and IC biswas of specified numlicrs 
was exchanged and the plaintitfs have been 
in possession of the exchanged plots. 


It appears that about 100 , yeavsagolfhaggu 
Klian's estate passed to tlio talmidar of 
Khapradih estatoand the village Pararam in 
which the dispute inojicrty is situated lias 
been in ]>ossession i.f Thakur Ham Swarup 
Pingh, Thakur Anant Rahadur Singh and 
liis widow Thakurain Sri Ram Kuar succes- 
sively as taluqdars of Khapradih estate. The 
defendant Sri Madlio Prasad Singh is the 
adopted son of Thakurain Sri Ram Kuar. 
The plaintifls alleged that since tlie fir.stset. 
tlotncnt, Sheo lialak and on his death his 
successors including tlio present plaintiffs 
have all along been in possession of the pro- 
perty in suit as under-jiroprietors, that tliey 
asserted this title against the taluqdar, that 
in Fasli the property was also given to 
the plaintiffs against the then taluqdar under 
an award. The alleged cause of action was 
the ejectment of the plaintiffs under a notice 
of ejectment through the revenue Court on 
30th August 1031. The defendant deniod tlio 
plaintiffs title and right to the property in 
suit as under.proprietors. Ho stated that ho 
was the adopted son of Thakur Anant Baha. 
dur Singh, last male-holder of the taluqa, 
that the village in which the disputed pro- 
perty was situated vras mutated in his name, 
that ho was entitled to eject the plaintiffs 
from the land in suit in wliich tlioy wore 
ordinary tenants. He denied the plaintiffs’ 
possession of tfie properties mentioned in 
lists B to D and contended that a suit for 
more declaration was not maintainable. Tlio 
learned Judge framed the following issues : 


(1). Arf! kho plainfifTfl under propriotorB of thepr 
perlies 6pec»fi«(l in fists A toDatUched to the nki 
as alioRt d ? (2). If not, have the plaintiffs acquir, 
under.propnot.arj- rights in the property in s^t I 
advorio ^ssesBion fur more than 12 years? (31 
tb« mit for mere declaration maintainabie? (4). <] 


wDat reJiofe are the plaintiffs entitled and in re®, 
pect of which property? 


The plaintiffs based their title on (i) the 
lease of birt sbankalap alleged to have been 
granted by Bhaggu Khan to Hirde Ram 
before the, British Rule. ( 2 ) the award dated 
3rd Juno irtTG which was given by the arbi- 
trators between Thakur Rim Swarup Singh, 
f ho then taluqdar of Khapradih estate, and 
Slieo Balak, (3) adverse possession and ( 4 ) a 
will executed by Mt. Sheorani. mother of 
Sheo Balak, iu favour of the plaintiffs’ 
father. The learned Judge decided issues l 
and 2 against the plaintiffs holding that the 
lease of birt sbankalap set up by the plain- 
tiffs was not genuine, that the award (Ex.C) 
dated -'loth June IHTG was inoperative as it 
was made at a time when the estate was 
under the superintendence of the Court of 
^Yards, that the will was inoperative and 
that the plaintiffs have failed to prove tbeir 
title by adverse possession. He gave no find- 
ing on issue 3. Ho therefore dismissed the 
plaintiff’s suit with costs. The learne<l 
counsel on behalf of the appellants has 
argued only one point before us, namely 
that under the award, Ex. G, dated 3rd June 
the plaintiffs are entitled to under- 
proprietary rights. B. Ram Swarup Singh 
was tlio talukdar of Khapradih estate at the 
time when this award was made. Tlio award 


is in tlio writing of one Kamta Prasatl, 
moharrir poshi of the talukdar. As this is 
an important piece of ovidonco in favour of 
tlie appellants wo quote it in oxtonso : 

B. Ram Sarup Singh hilukd.ar Khapndih sent 
fur nil of 118, i. 0., B. Tulshi Singh and Chaudiki 
Singh of Thiiry.a, Bisheshar I'antioy of Khapradih. 
Mohan Pandoy of Maflawan and Sheo Cihulani 
I’amfey of Inknri and said that for tho last seven 
days Shoo Balak I’ntbak had offered Dharua and 
says that ho would dio and that bis birt had been 
forcibly taken; that (Ram Sarup] should give up 
tho birt otherwise ho (Shoo Balak) would dio and 
that (Run Sarup) wou)d bo hold sinful: that wo 
should tiinko enquiry and decide tho matter and 
that Shoo Balak should go away and that Rata 
Sarup should bo Bavo<l from sin; that wo aro the 
rcspccfablo persons of tho locality and whatever 
wo dccido Ram Sarup would accept it. \\o have 
invostigated ovorything and enquired from Miaa 
Abid liusaiu whetlior Ibo birt was . 

ancestors to Sheo Balak. Mian Sahib said th^ * 
birt was granted by his father Bbagg'l R®** • 
851 bighas wore given to Hirday Ram. 
all this wo decide that Sheo Dalak had I’ 

to do with the fields in possession of Uabii 
Sarup Singh, lie should take 75 bighas of - 
valod land. Bagat, jungle, groves, Pnrti, 
which have been relinqulBho<l and aro m po^esa 
of Slico Balak by birt right. JIo should .jo 

pay Ps. 25 as jama of tho cultivated lana. 
should take as muafi what is written as r . j 
and take dbanki wood from tho jungle. ° 
not go against it. Both B. Ram Sarup 8 
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8heo Balak agreed to this decision. The nombera 
are given below : Mttl Jeth Sudi 12, 1288 Fasli. 

The signatories of the award are dead 
and the plaintiffs examined, P. w. 2, Madho 
Singh, and P. W. 8, data Shankar, to prove 
the signatures of their deceased fathers on 
the award. The learned Judge has not relied 
on the evidence of these witnesses. He has 
also not presumed its genuineness though 
the document is more than thirty years old. 
He held as follows : 

... on 12tb May 1876 Shoo Balak had instituted 
a suit in forma pauperis agaiost theConrtofWards 
in charge of Kbapradib estate for possession of this 
very property and his suit was dismissed on 6th 
October 1876 as he failed to prove himself to bo a 
pauper. So, obviously, during this time the Kba- 
pradib estate was under Court of Wards and its 
talukdar, Thakur Ram Sarup Singh was then a 
minor. The award relied on by the plaintiffs seems 
to have been made during the pendency of this suit 
out of Court with the consent of the talukdar who 
was then a minor and under a diaability as bi.s 
estate was under the superintendence of the Court 
of Wards. Bo the award thus made was wholly 
inoperative and void and could confer no rights on 
Shoo Balak. 

There U no evidence on record to show 
why and when the estate wivs taken under 
the 8Ui)erintendonce of the Court of Wards. 
Nor is there any evidence to show that the 
talukdar was then a minor. We do not know 
how the learned Judge has come to the 
conclusion that Thakur Ram Swarup Singh 
was a minor. Ex. 2 is the plaint dated 12th 
May 1876, filed by Sbeo Balak Pathak against 
the Court of Wards Khapnuiih. The words 
in Urdu are "korat taluka Kluipradih." In 
this plaint Sbeo Balak stated that village 
Pararam was the birt and self-acquired 
property of bis ancestors for more than 
200 years. Ex. 3 is the list of property. Ex. 7 
is the list of numbers. Ex. 8 is the judgment 
dated 6th October 1870. The plaintiff had 
asked for permission to sue as a pauper and 
this judgment shows that the Court held 
that ho was not a pauper and his application 
was disallowed. It is thus clear that the 
award was mode when these proceedings 
were pending. The learned Judge has there- 
fore given the finding that os the proceed- 
ings were pending and the estate was under 
the Court of Wards, the talukdar was in- 
competent to enter into any contract with 
Sheo Balak. 

Under chap. 2, S. 8 of Acfc 24 of 1870, (the 
Oudh Talukdars' Relief Act), which was in 
force at the time when the award was mode, 
when an application was made on behalf of 
a talukdar, who was a minor or of unsound 
mind or whose estate was charged with 
debts or liabilities, by his guardian to the 


Chief Commissioner, the Chief Commis- 
sioner with the previous consent of the 
Governor-General of India in Council could 
appoint an oilicer called the manager and 
vest in him the management of the immov- 
able property. Under S.4, cl. (3) (a) of the 
said Act, the taluqdar and his heir were in- 
competent to mortgage, charge, lease or alie- 
nate their immovable property or any part 
thereof. Wo have said that there is no evi- 
dence in the case showing why the estate 
was put under the charge of a manager, hut 
there can be no doubt that it must hus-e been 
done on account of some disability of the 
taluqdar. We therefore hold that Tliakur, 
Ram Swarup Singh taluqdar was not com-1 
potent to make a reference to the arbitrator; 
and therefore the award even if genuine is^ 
invalid. There are a largo number of docu-[ 
monts on record which go to show that the 
appellants are ordinary tenants : vide Exs. li 
to 23, khasras, khotanuis, etc. The uierej 
assertion of an under. proprietary right forj 
some period cannot make the plaintifTs. 
under-proprietors. 

The learned counsel on behalf of the 
appellants argued that the Oudh Taluiidars 
Relief Act was a special Act and it should 
have been proved that an application was 
made to the Chief Commissioner on behalf 
of tiie taluqdar to put the estate under tlio 
superinteudenco of a manager, that the Act 
could not be considered to bo a sub.stituto 
for tlio Court of Wards Act. At this length 
of time, it is diiUcult, if not impossible, to 
l)rov6 that any application was made to the 
Chief Commissioner, but the fact remains 
that the estate admittedly was under the 
superintendence of the Court of Wards or a 
manager, and as wo have said, it must have 
been taken on account of certain disabilities 
of the taluqdar. It was further urged that 
the Act does nob debar a taluqdar from 
making a reference and therefore the award 
should bo treated on the same footing as a 
decision of a Court of law. We do not agree^ 
with this contention. It is absurd to think 
that a ward whoso estate has been put in 
charge of a manager could with impunity 
enter into contracts. As long as his dis- 
ability continued, he could nob do anything 
detrimental to his interest. The learned 
counsel on behalf of the respondent drew 
our attention to s. 173 of Act 17 of 187G, (the 
Oudh Land Revenue Act), which lays down 
that persons whose property is under the 
superintendence of the Court of Wards shall 
not be competent to create, without the 
sanction of the Court, any charge upon or 
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interest in sucli property or any part thereof. 
This Act came into force on loth October 
1870 while the award is dated Miti Jeth sudi 
12. 128;1 Fasli. which corresponds to 3rd June 
ISTO. So, it can liardly have any application. 
M'e therefore hold that the appellants have 
failed to prove that they are under-proprie- 
tors. The suit was rightly dismissed by the 
lower Court. 

No other point was argued. Wo therefore 
dismiss the appeal with costs. Wo may men. 
tion that the learned counsel requested us 
by means of an application to accept four 
new documents in this Court to prove that 
Thakur Ram Swarup Singh was not a minor 
at the time when the award was made. If 
the decision of the appeal had depended on 
the majority or minority of Thakur Ram 
Swamp Singh we might have admitted those 
documents. As wo Irive remarked there is no 
evidence to show how tlm estate was taken 
under the superintendence of a manager, 
nor has the learned counsel for the appel. 
lants been able to throw any light. These 
documents were to be filed really to meet 
the finding of the le.arned Additional Civil 
Judge that Thakur Ram Swaruii Singh was 
a minor at tlie time when the award was 
made. In our opinion these documents are 
irrelevant, and wo reject them. Let them 
be returned to the counsel. 

(r-N.^R.K. Appeal disunissed. 
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yiunicipalBoard, Lucknow — Defendant 

— Appellant 

V. 

yil. Itam Devi — Respondent. 

Second Appeal No. 10 1 of lOfl?. Decided 
on 2l9t August 1940, against order of t)io 
Civil Judge, Malihabad. Lucknow, D/. 3l9t 
August 1937. 

(a) V . P. Muuicii^lities Act (2 of lOJc) S T— 
Oeneral publtc aiathetic and tolernling acls which 
might be expected to annoy it-AcI, arc not public 
nuisance-negular though temporary heap of rub. 
Uih stacked on public thoroughfare at bus,, and 
frequented part of town ij public nuiuince. 

Where the general public is apathetic and tolo. 
rates acts or things which one might expect to 
annoy it. then it cannot be said that such acts or 
things cause annoyance to the public or people in 
general and. therefore, cannot bo regarded nn 
DuiBanco. A regular though temporary heap of rub 
WA stacked on a public thoroughfare at a busy and 
^wntod ^rt of the town is a public nuisanw on 

^ neceasarily cause obatmc 
Mon to members of the pubUc. [P 54 £ 


A* li Ri 

(b) Civil P. C. (1903), S. 91 _ Public 
- Spcanl damage-.Plamtiff individiuxUy 
tnxning action must show that he suffered damaae 
uwrc than general body of public J Mere pfS 
of obstruction tn front of plaintiff's houi whiA 
does not impede his coming i)i or going out from 

plalnlij^f ^0 

In the case of a relief for personal or special 
damage suffered as a result of a public nuisa^ it 

must be established that the plaintiff has suffered 

special damage in order that he may be indivi. 
dua ly entuled to maintain a civil action for such 
public nuisance, that is to say. bo must show that 
no has sulTcrcd some damage more than what the 
general body of the public had to suOer. (P 64 0 2; 

Iho mere placing of some obstruction in front of 
the plaintifl s house which does not in any man- 
ncr impede his coming to or going from his house 
and IS merely a possible nuisance from some quite 
different point of view cannot be regarded as caus- 
iDg special damage to the plaintiff : 33 All 287 and 
AIR 1924 All 599, fP 56 C 2 ; P 6C 0 I] 

f , -Vi/nicipa/ififs Act (2 of 1916), 
S$ 2T3 and 7 _ Authority of Municipal Board 
under Ss. 2i V and 7 to put up receptacles is condt* 
linnal and docs not absolve Board from ludnlily 
where nuisance 

The authority to put up reccpt.'iolcs given to the 
Municipal Board by S. 273 read with S. 7 is not 
absolute. Municipalities Act merely allows th^ 
hoard to put up the receptacles. It follows that th^ 
authority is conditional and docs not absolve tbg 
hoard from liabilitv, if nuisance results from it. 
act : AIU 1930 Cal 707, licl. on. [P56C 1) 

/v. .l/isr<i <iJid Mohd, Ayitb Qureshi — 

for Appellant. 

L. S, Misra — for Respondent. 

Judgment. — This is a second appeal on 
behalf of the Municipal Board, Lucknow, in 
a case of a claim by private person in res- 
pect of a pulilic nuisniico. The plaintiff Mt. 
Ram Dei is tlio widow of one Manni Lai 
who had a liotiso in what is called Bazaza 
Park, Lucknow, about 200 yards away from 
the Aminabad Park. In s. 7, U. P. Munici- 
palities Act <2 of loio) it is laid down that 
it shall bo the duty of every board to make reason- 
ablo provision within the municipality for (c) 
cleansing public slroots, places, and drains, romov- 
ing noxious vegetation and abating all public 
nuisaucGs. 

In order to perform tlio duties so pres- 
cribed tho municipal board appoints eweo- 
pers wlio collect rubbish from all tlio lanes 
and streets of the city. This is collected in 
a number of receptacles (if not in tliom tlion 
oround them), and from tliom it is removed 
in motor lorries which take it away to the 
municipal refuse dumps. Section 273(1) of 
the same Act provides that "the board may 
(a) provide receptacles and places for the 
temporary deposit of offensive matter and 
rubbish.” Acting under this provision the 
Lucknow Municipal Board provided & ro- 
coptacl© No. 18 in Bazaza Park which it put 
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upon the road way opposite the house of 
Maui Lai. It is in evidence that the arrange- 
ments for this collection and removal of 
rubbish are that rubbish is brought to the 
receptacle at this place from 4 A. M. to 7 A. M. 
and is removed in lorries not later than 
7 A. M. It is again collected there between 
2 and 4 P. M. and removed not later than 
4. r. M. There are some photographs on the 
record showing the nature of the heaps of 
rubbish which is collected. These photo- 
graphs, when examined with a magnifying 
glass, show that the rubbish collected is in 
the main dry rubbish, old baskets, straw, 
paper, so on and so forth, but it is highly 
probable that along with this rubbish there 
is often mixed other rubbish of a more offen- 
sive nature, such as decaying vegetation or 
vegetable. The photographs also show that 
the receptacle which is said to be at this 
place is completely concealed under the 
heaps of rubbish which are evidently much 
larger than the receptacle could ixcssibly 
contain. It is in evidence that this system 
has been in operation for the last 5 years 
prior to the institution of the present suit. 

“On 5th August 1930, Manni Lai served a 
notice under s. 320, Municipalities Act, whicli 
etiowcd tlrat a representative suit would be 
filed by the public of the locality in respect 
of those daily collections of rubbish at this 
place. It appears however that permission 
for the tiling of such a suit was refused by 
the Ivegal Remembrancer. Subserjuently 
Manni Lai died, but his widow the present 
respondent none the less on 5th October 
193G, without any fresh notice, filed a suit 
against the Municipal Board alleging that 
this heaping of rubbish constituted a public 
nuisance, and claiming that she had sufTored 
special damage and was therefore entitled 
to relief. It may be noted that in the notice 
served by Manni Lai the reliefs claimed 
hod been (l) a declaration that the stacking 
of rubbish at this place was a public nuis- 
ance, ( 2 ) that an injunction should be given 
against the Municipal Board to deter the 
Board from stacking rubbish in future, and 
(3) a decree for damages at the rate of 
Rs. 2*2 per mensem from loth February 1930 
which was given as the date of discovery of 
nuisance. 

The Municipal Board raised a number of 
defences which gave rise to a number of 
issues. On these issues the learned Munsif 
held (i) that there was no public nuisance, 
( 2 ) that the suit was maintainable because 
it would bo too strict an interpretation of 
the law to hold that the notice given by 


the husband was insufficient and the suit 
therefore not. maintainable. That point is 
no longer contested before me. On issue 4 he 
held that there was no special damage 
established by the plaintiff and thereforo 
the suit was not maintainable under the 
provisions of S. 91, Civil P. C. On issue 5 ho 
held relying on A I R 1929 ALL 75C,‘ that as 
the Board had not exceeded its statutory 
powers given by s. ‘273, Municiijalities Act, 
the suit was not maintainable. (3n the ques- 
tion of limitation he hold tliat there could 
be no bar of limitation because the nuisance 
complained of was a continuing wrong giv- 
ing rise to a fresh cause of action from day 
to day. In view of his findings on issues 4 
and 5 he dismissed the plaintiff's suit. The 
learned civil Judge in apj)eal came to three 
findings, first he found that this heap of rub- 
bish amounted to a public nuisance, secondly 
he held that the plaintiff had 8uffere<l 
special damage and thirdly he held that the 
Board was not protected by its statutory- 
authority under S. 27.3, Municipalities Act. 
Before I come to consider these three find- 
ings of the learned civil Judge, it is neces- 
sary to note tlio basis of the plaintiff's claim 
as stated in tlie plaint. In para. 2 she speaks 
of the Municipal Board using the road in 
front of his house as a deix)b of rubbish. 
Slie then goes on in para. S to speak of the 
daily routine of collecting rubbish as a 
result of which “bad smell from it 3pioa.ds 
to neighbouring houses. Further there is 
noise from the carts carrying rubbish from 
the early part of tho morning till 8 in the 
evening”. In para. 7 she says, “that some- 
times night soil is also mixed in the rubbish" 
but his point has been given up. In para. 8 
she says : 

The .'ibove facts constitute a public Qui.^ance and 
the public health department of the city is thus 
endangering the health of the citi/usns. 

Presumably this was really based on the 
allegation about night soil. In para. 11 tho 
plaintiff goes on to state what special damage 
she has suft'ered, and says : 

The plaintiH has suffered special damago inas- 
much as tho depot for rubbish is just in front of 
her bouso and further tho tenant occupying her 
bouse left it on account of insanitary state of the 
locality, but on further entreaty by the plaintiS bo 
came Lack on the reduced rent of Rs. 15 from 
Bs. 22 a month. 

It is important to note that before tha 
learned civil Judge counsel for the plaintiff , 
appellant of that Court, gave up tire second 
of these two grounds "in view of its being a 
very remote cause of special damage." The 

1. ('29) IG ArR^29”All 756 ; llO^rcTlS^ Ata 
Karim v. Municipal Board, Fatehpur. 
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plaintiff was therefore left only with one 
ground of special damage, namely that the 
depot for rubbish was just in front of her 
bouse. Coming now to the incidental 6nd. 
ings of the learned civil Judge, prima facie 
soineof theseareapparently findings of facts, 
and in so far as they are findings of fact 
tliey are not assailable in second appeal. 
The learned Munsif had held that the evi- 
dence of the plaintiff’s witnesses that there 
was a bad smell because of this deposit of 
rubbish was not worthy of credit. The 
learned civil Judge on one ground and one 
only held that the^e witnesses were worthy 
of credit, namely because it was most un- 
likely that all the efforts made by the 
plaintiff’s husband should have been made 
for the more fun of them, and without any 
real grievance. I cannot congratulate the 
learned civil Judge on this argument. When 
all is said and done, it was a question of fact 

to be decidedontheevidenceand the general 

probabilities. His finding was : 

Od the testimony of tho appollant’s %7}tno8sos I 
hold that tho rubbish complained of in f.ict doea 
kick out an onousivo smell. 

The learned civil Judge wont on, how- 
ever, to make some remarks indicating that 
there was still a doubt remaining in his 
nund. Ho says: 

In view of the conflicting evidence, however, 
even if it held that the henp did not stink it 
should still te a public nuisance, 

and lie wont on to consider how this must 
necessarily be so. His view was that 
a huge heap of all sorts of rubbish on a 
public road at such a place must cause an- 
noyance to every passer by, and that none 
tho less so because there were other similar 
temporary deposits of rubbish on other roads 
m the city or because the Indian public 
being by nature apathetic tolerates it. Ha 
summed it up by saying that : 

The rcs^ndent's convenience or benefit must bo 
kept out of consideration for deciding tho question 
whether a regular, although temporary, leap of 
robbisb stacked on a puhHo thoroughfare at a Usy 
and frequented port of the town is or Is not a 

IV Vi D**agreeiDg with tho trial Court, 

I bold it to bo a public nuisance. 

The finding of the learned civil Judge 
thus seems to be that a regular although 
tcmi»rary heap of rubbish stacked on a 
ipoblic thoroughfare at a busy and frequented 
.part of the town is a public nuisance. It is 
levidenb that this is a finding on a point of 
paw. and I need not discuss the question 
I'very widely particularly as I am in agree- 
ment with this finding although not on the 
grounds stated in the judgment of tho 
learned civil Judge. For practical purposes 


A. I. B, 

the most convenient definition of public 
nuisance is that which is found in S. 268, 
Penal Code. That section provides that : 

A person is guilty of a public nuisance who does 
any act or is guilty of an illegal omission which 
Mu^ any common injury, danger, or annoyance 
to the public or to the people iu general who dwell 
or occupy property in the vicinity or which must 
necessarily cause injury, obstruction, danger or 
annoyance to persons who may have occasion to 
use any public right. 

The learned civil Judge, as it appears to 
me, has not really arrived at a clear idea of 
the ground on which public nuisance can be 
held to have occurred in the present case. 
The word “injury” is interpreted in the 
dictionary os meaning “harm or damage." 
There being no proof whatever that this 
temporary heap of rubbish for 3 hours in 
the morning and 2 hours in the evening, at 
the end of which time it is all removed, can 
cause any harm or damage to the public, 
the act complained of in the present case 
cannot be considered to be a public nuisauce 
on that ground, nor is there any evidence 
that it causes danger or annoyance to the 
public generally. The learned civil Judge is 
wrong in saying that the fact that thelndian 
public is by nature apathetic and therefore 
tolerates it will make it any the less a nuis- 
ance. If the general public is apathetic and 
tolerates things which one might expect to 
annoy it then it cannot be said that such an 
act does cause annoyance to the public or 
people in general, and indeed there is no 
such evidence. What is to me most apparent 
is that such a deposit of rubbish on a public 
road (or indeed the placing of receptacles on 
the public road) must necessarily cause ob- 
struction to persons who have occasion to 
exercise their right as members of the pub- 
lic of proceeding along that road. Such ^ 
heap doubtless is sufficient to prevent two] 
vehicles from passing one another at this 
point of the road and obstruction must 
result. In my opinion the learned civil Judge 
has rightly said that a regular though tem- 
porary heap of rubbish stacked on a public 
thoroughfare at a busy and frequented part 
of the town is a public nuisance, but it is so 
on the ground that it must necessarily cause 
obstruction to members of the public. It is 
in the light of this consideration that I have 
to consider the question of special damage. 
The law on the question of relief for per- 
sonal or special damage suffered os a result 
of a public nuisance, has been frequently 
laid down and it must be established that 
the plaintiff bos suffered special damage in 
order that be may bo individually entitled to 
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maintain a civil action for such public nui- 
sance, that is to say, he must show that he 
has suffered some damage more than what 
[the general body of the public had to suffer. 
After referring to two oases, both of them 
cases of obstruction to a public road, the 
learned civil Judge states his finding in the 
following terms : 

There cad be little doubt that a heap of rubbish 
must be more obnoxious and objeotionable to the 
person in front of whose house it is stacked than to 
others. I therefore agree with the contention of the 
learned counsel for the appellant and hold that tho 
very fact that the complained of heap lay just in 
front of the plaintiD’s house constituted special 
damage to her. 

The only possible comment which can be 
made on this remark is that tliero is no 
logical argument leading to the conclusion 
which is arrived at. In my opinion, the con- 
clusion is wrong. It is certainly a fact that 
there is an obstruction. It may bo a fact 
that tho heaps which are put down daily 
and removed daily from in front of the plain- 
tiff’s house emit some amount of smell, but 
it is not established that by reason of this 
smell there is any appreciable discomfort or 
danger to tho occupants of the plaintiff s 
house. So far from this being the case tho 
plaintiff’s chief witness, her own brother-in. 
law incidontly, who is said to have left tho 
house because of the discomfort caused by 
tho smell, found no difficulty in returning 
to Lho house and continuing to live in it 
when tho rent was somewhat reduced. We 
may infer that in reality there is no parti, 
cular discomfort caused by the smell and 
indeed in the light of one’s personal expe- 
rience of the streets in the neighbourhood 
of Aminabad it hardly seems likely that 
there could have been any appreciable in- 
crease. Learned counsel for tho respondent 
somewhat unwisely invited my attention to 
tho case in 40 Bom 401^ and another case of 
a not dissimilar nature, AIR lOdG Cal 707.^ 
In the latter case the learned District Judge 
who inspected the locality found that tho 
smell emitting from a hackney carriage stand 
was not more noxious or disagreeable than 
tho smell emitting from tho streets of Pabna 
generally. In the Bombay case® the learned 
Judge at p. 409 remarked that a legal nuis- 
anco is rather an evasive shifting and intan- 
gible thing, hard to be pinned down by a 
verbal definition, and quoted the remark of 

2. ('!&) 2 A I R 1916 Bom 284 : 88 I 0 192 : 40 
Bom 401 : 17 Bom L R 1040, Bal Bhicajl v. 
Perojsbaw Jivanjl. 

3. (’86) 23 A I R 1986 Cal 707 : 167 I 0 254 : ILR 
(1937)1 Cal 407: 40 OWN 1858, Nlnnal Chandra 
.Sahyal v. Municipal GommUaioners, Pabna. 


would not necessarily bo so in Bermondsey, 

and himself remarked that 
doubtless what would bo a very real nuisanc® in a 
select and roBned residential quarter would not bo 
a nuisance in a alum ; and that possibly ton pot 
cent, of tho population ofBomlKiy might genuinely 
feel to be a nuisance what would never occur to tho 
minds of ninety per cent, of tho population to bo a 
nuisance at all. 

He went on to remark : 

There is probably hardly any part of this city, 
except specially select residential quarters outsido 
what may bo called tho native limits, where tho 
bulk of tho inhabitants are not daily and hourly 
exposed to malignant odours and incessant noises. 

"Mutatis mutandis” these remarks avo 
not so very inapplicable to tho neighbour, 
hood of the Bazaza Park. In the light of 
the conduct of tho plaintiff’s chief witness 
it is clear that such smell as toiniwrarily 
arises from these heaps is not, as I have 
already indicated, sufficient to bo regarded 
as a public nuisance, and indeed tho plain, 
tiff has really given up that contention. Sho 
founded her case, os I have already stated, 
on special damage by reduction of rent duo 
to the fact that her tenant, on account of 
the insanitary state of the surroundings, left 
the bouse, but in fact the tenant has not 
left the house but has come back to it, and 
in the lower Court the plaintiff’s learned 
counsel gave up this ground in view of its 
being a very remote cause of special daraaga 
and fell back on tlio mere position of tho 
heap of rubbish. I conceive that in these 
circumstances what tho plaintiff did was to 
fall back on the position of the heap of rub- 
bish regarded as an obstruction, which in 
fact was the only point of view from which 
it could be regarded as constituting a publio 
nuisance. It was for tliis reason I suppose 
that the learned civil Judge referred to the 
cases in 33 ABL 287* and IG ALL 470,® although 
he has tried to protect himself by saying 
that none of these coses was quite analogous. 
Both these decisions are authorities for the 
proposition that whore by reason of an ob. 
structioD in the roadway the plaintiff suffers 
special inconvenience in coming to and going 
from his bouse, be is thereby placed in the 
position of being able to say that he has 
sustained special damage. Neither of these 
cases are authorities for tho proposition thatl 
the mere placing of some obstruction in frontl 

4 . (’ll) 33 All 287 : 8 I 0 808 : 8 A L J 19, Ram 
C^ndra v. Joti Parshod. 

5. (-24) HAIR 1924 All 699 : 85 I C 304 : 46 AU 
470 : 22 A L J 729, Muhammad Raza Khan v. 
Muhammad Aekari Khan. 
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of a person’s house which does not in any 
manner impede his coming to or going from 
his bouse, and is merely a possible nuisance 
from some quite different point of view, can 

legarded as causing special damage to the 
plaintiff. 

In my opinion the ffnding of the learned 
civil Judge that the very fact that the com- 
plained of heap lay just in front of the 
appellant’s house constituted special damage 
to her is a finding which is bad in law and 
not capable of being supported from the 
cases on which he has relied. On this view. 

I am clearly of opinion tliat the plaintiff 
was not entitled to any relief in the circum- 
stances of the present case and her appeal 
should liivve been dismissed by the lower 
appellate Court. One other ixiint has been 
raised in appeal by the learned counsel for 
the appellant. lie has sought to put forward 
the argument that in view of the provisions 
of Ss .7 and lu:) the Municipal Board is pro- 
tected from suit by reason of the fact that 
it has acte<l under statutory authority. In 
this connexion the case reported in aiu 
C al 707.® to which I have referred already is 
in point. In th.at case the learned Judge iaid 
down the principles of exemption from liabi- 
lity coming within this head of statutory 
power as follows : 

(i) 'A htruvcr un act otherwise uulawful and 
actionable is cxprc,-;dy autbori/cd bv tlic Le^’isla. 
mro, no actr.n would lio against tho person’who 
has tho statutory authority to do the act. provided 
It IS done without negligence. Tho statutory autho- 
nty IS ^ be rog.ardel as .statutory indemnity, (ii) 
The statutory autnority and tho consequent statu- 
ary mdemnity extends not only to the net itself, 
but to all its nece.ssary consequences. Tho test of 
the necessity of a consequence is the impossibility 
'* exercise of duo car© and skill, 

aforesaid two principles of exemption from 
liability are only applicable when tho statutory 
authority is absolute and unconditional. A cood 
working test is that where the authority to do an 

lively directs the act to be done, and not permis- 
Bivo, that is merely allow.s it to bo done, it is to bo ‘ 
considered as absolute ; if It is merely permissive < 
the authority IS prima facie conditional ind docs < 
not a -solve the authorized person doing tlio St 
from liability, if nuisance results from tho act. 

In my opinion it is clear that tho autho- < 
nty given to the Municipal Board by 3 273 ^ 

read with S.7 is not absolute. Tho Munici- 
palities Act merely allows tho Board to put r 
up these recoptaclos. It follows that tho « 
authority is conditional and does not absolve d 
the Board from liability, if nuisance results ” 
from its act. Tho learned civil Judge in mv 
opinion, rightly held that the respondent 
was not protected by the provisions of s. 273 ,1 

Mumcipahties Act. In view however of 
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findings on the questions of public nuisance 
and special damage, the defendant’s appeal 
IS allowed, the judgment and decree of the 
lower appellate Court is set aside and the 
plaintiff s suit dismissed with costs of all 
three Courts. 

Appeal allowed. 

A. I. R. I 9 }i Oudh 56 
Youke J. 

Swami Khat Khala Nand ~ Plaintiff 

— Appellant 

V. 

Surajpal Singh and others 

Defendants — Respondents. 

Second Appeal No. 403 of 1937, Decided 
on lOth August 1940. against order of Addl. 
Civil Judge, Unao, I)/. Isb September 1937. 

(a) Liuiitation Act (I'jo.',}, S. .>0 — Record of 
vn^jmeut of u.sclf not shoictiuj (hat it was 

(ou ards intrresl —Creditor cannot establish it/ evU 

(ience ahundc that (Hxyment wa^^ made towards 
interest. 

A paymont cannot bo credited to intorost by tho 
creditor unless it was paid towards in West as 
such. It IS not compotent for a creditor to esUb* 
Ji«b by evidence *aliuD(Jo' that a paymoot, tho 
record of which docs not itself show that it was 
made towards interest, was so made. [V 67 C 2) 

(b) r.xmi'ntion Act (I90*s), S. HO — Paymoxt 
toxcards princiyal — It must he shown that patj^ 

was made towards principal or appropriated 
bxj credilor towards principal — Appropriation 
must be shown to be nnthin limUation. 

In order that a p.iynicut may bo troatO'l aa 
having boon made towards principal, it would bo 
uoccs^jry to show either that it was made towards 
principil by the debtor or that tho crolitor appro* 
priatod it to principal. lu order that the appro* 
priatioQ by the creditor towards principal may 
operate to save limitation that appropriation must 
have been made hoforo the period of limitation had 
expired : AIK 1940 P C US, nel, on. [l> 57 C 2 : 

rssc 1) 

(c) Civil P. C. (I90S), 0. //, Jl. 33^Poiut that 
O, 41 ^ Ii. 33 should be applied not raised in lower 
appellate Court — U'hethcr second appellate Court 
can apply those provisions ((^uaoro). 

It i.s doubtful whether tho second appoltato Court 
would bo justified in applying tho principles of 
O. 11, R. 83 when tho question of thoir applica- 
bility was not raised in the lower iipponate Court. 

(P 53 0 1] 

(d) Civil P. C. (lOOS). O. 2. Ii. 3. S. 99 and 
0. 2, It. 3 — Suit by vendee of mortqagee riqhts 
against mortgagors — Vendee can implead his I’rn- 
dor as well and ask for rrZi>/ against him in alter. 
9ui(ive — Suit is not barred by O, 2 P. J— *A'or can 
relief against vendor be said to be premature — 
Applicability of O. 2, 11. 3 is doubtful. 


A vondoc of mortgagee rights in his suit against 
tbo mortgagors is entitled to implead bis vepdor 
tbo original mortgngeo as well and ask for rolloi 
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agaioBt him id the alterDative. The suit is Dot 
barred by 0. 1, B. 3 inasmuch as common questious 
of law and fact arise against both the defendants 
in such a suit. Nor can the causeof action for relief 
against the mortgagee be said to be premature. But 
the applicability of 0. 2, R. S to such a case is 
doubtful : 7 I 0 69, Bel. on. [P 58 C 2; P 59 0 1] 

Section 99 can be applied to the decision of the 
trial Court in such a case. [P 59 Ci2] 

(c) Civil P. C. (1908), 0. 2, It. 6 —0. 2, B. 6 is 
cnailing rule — Fact that Cotirt did not choose to 
avail of it is >» ground for interference in second 
appeal. 

Order 2, B. 6 is an enabling rule and the fact 
that a Court has not chosen to avail of it is not a 
ground for interference in second appeal. [P 58 C 2] 
L. S. ilisra — for Appellant. 

Ghulam Hasan, and II. II. 2aidi — for 
Respondents 1, and 2 and 8, respectively. 

Judgment. — This is a plaintiff’s second 
ap])eal from the judgment of tlie Additional 
Civil Judge of Unao allowing the appeal of 
the present resixindcnt 1, defendant 3, and 
dismissing against him the suit of the plain- 
tiff which had been dismissed by the trial 
Court against defendants l and 2 but de- 
creed against defendant 9. This appeal arises 
out of the following circumstances : On 20th 
March 1919 a mortgage by conditional sale 
for a period of three years was executed by 
Har Bakhsh Singh, defendant i and Beni 
Madho Singh, since deceased, husband of 
defendant 2, Mt. Indrana, in favour of defen- 
dant 3, Surajpal Singh, the consideration 
being a sum of Rs. 2C0. Interest was payable 
at 1 per cent. i)er mensem coniiMundablo 
annually. On IGtli March 103} when limi- 
tation for a suit on ‘foot of the mortgage 
was about to expire a sum of Rs. 7 was paid 
and was endorsed on the back of the mort- 
gage deed as received " babat dastawez 
haza”. This endorsement was signed by Har 
Bakhsh Singh and Beni Madho Singh the 
executants of the mortgage. On I6th August 
1930 defendant 3 sold his mortgagee rights 
under this deed to the present plaintiff 
Swami Khat Khata Nand for a sum of Rs. 450 
and accordingly the vendee Khat Khata 
Nand on I7th December 193C filed a suit for 
the recovery of asum of ils. 797-11-0, implead- 
ing on the one hand the original mortgagors 
liar Bakhsh Singh and Beni Madho Singh's 
widow, and on the other his own vendor 
the original mortgagee Surajpal Singh. De- 
fendants 1 and 2 pleaded that the suit against 
them was time-barred, while defendant 8 
pleaded that the suit so far as it related him 
was premature and bad for multifarious- 
ness. The learned Munsif held that the suit 
was timo-barrod against the original mort- 
gagors and dismissed the suit against them. 


As against the original mortgagee the plain- 
tiff’s vendor ho held that the suit was nei- 
ther premature nor defective ou the ground 
of multifariousness, and he accordingly 
decreed the suit against him. 

Against the dismissal of his suit as against 
defendants 1 and 2 the plaintiff filed no ap- 
peal and therefore priuia facie that decree 
became final. Defendant 8 however appealed 
against the decree made against him and ho 
impleaded defendants l and 2 along witli the 
plaintiff as respondents. Tlio lower appellate 
Court proceeded to liold, differing from the 
Muusif, that the suit as against defendants 1 
and 2 should not have been held to ho h'.r- 
red by limitation. Ho conceded that this 
point was unimportant in the api)Qal as it 
was filed before him, but none the less ho 
felt it necessary to decide the iwinb. Secondly, 
ho held that the suit against defendant 3 
who was the appellant before liiin was pie. 
mature and bad for multifariousness, and 
accordingly allowed defendant 3’s appeal and 
dismissed the suit. The attention of the 
learned Additional Civil Judge was not up- 
parently drawn to the provisions of o. ii, 
R. 33, and he was not asked to pass a decree 
in favour of the plaintiff.rosi>ondent against 
defendants l and 2. 

In this appeal the first point for consi- 
deration is the finding on tlio ix)inb of limi- 
tation, and it may be said at once that it is 
practically conceded by all iKirties to this 
appeal (and I should note that the original 
mortgagee defendant 3 and defendants 1 
and 2 are all separately represented in this 
appeal) that the decision of the lower appel- 
late Court on the question of limitation 
cannot ixjssibly bo supported. I need scarcely 
discuss his arguments but merely state how 
the matter stands. It was sought to estab- 
lish that in virtue of the payment of Rs. 7 
on iGth March 1934, limitation as agaiusb 
the original mortgagors was saved. This 
payment was not specified as being towards 
either principal or interest. It could not be 
credited to interest by the creditor unless it 
was paid towards interest as such. It is uot 
competent for a creditor to establish by 
evidence “aliunde” that a payment, the 
record of which does not itself show that it 
was made towards interest, was so made. It 
follows that this payment cannot be treated 
as having been made towards interest. In 
order that it should be treated as having been 
made towards principal, it would be neces- 
sary to show either that it was made towards 
principal by the debtor or that the creditor 
appropriate it to principal. In the light of 
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the recent pronouncement on this subject 
by tlioir Lordships of the Privy Council in 
l’>40 w N 315^ in order that an appropria- 
tion by the creditor towards principal may 
'operate to save limitation that appropriation 
iinust have been made before the period of 
limitation had expired. There was, how. 
over, no evidence on the record to show that 
tile creditor had ever made an appropria- 
tion of the payment towards principal, much 
less that ho had made such an appropriation 
within the period of limitation. 


On the assumption that the lower appel- 
late Court was right on the question of 
limitation and therefore right in holding 
that the trial Court had wrongly dismis- 
sed tho suit against defendants 1 and 2, 
learned counsel for the plaintifT-appellant 
has contended that the lower appellate Court 
should have acted under tlio provisions of 
o. il, R. 33 and given the plaintiff a decree 
against the original mortgagors defendants i 
and 2 , and that ho was entitled so to do in 
view of the fact tliat those defendants had 
l)een made parties to tho appeal by defen- 
dant 3. and for this purpose reliance was 
placed on 7 1 c Tt may bo that tho lower 
appellate Court could have done so, but I 
feel considorablo doul)t whether in second 
appeal this Court would iiavo been jtistihed 
in applying the principles of Order 41, R. 33, 
that point nob liaving been raised in tljo 
lower appellate Court. However, in view of 
my finding on tho question of limitation tho 
question whether o. 41. R. .33 should have 
been applied by the lower appellate Court 
or should he applied by this Court now no 
longer arises, and T do not propose to go 
into it. 

The question which does arise, however, is 
whether the plaintifif's suit against dofen. 
dants 1 and 2 having boon dismissed as barred 
l)y limitation, tho plaintiff was entitled and 
is entitled to a decree against defendant 3, his 
vendor as held by tho trial Court. Learned 
counsel for the plaintifT-appellant has refer- 
red to the Notes in Chitaley's Code of Civil 
Procedure <i:dn. 3) vol. 2 , p. 12GI. under o. 1, 

R. 3, and to the provisions of 0. 2, R. 3 and 

S. oy, Civil P. C. lie has also referred to tho 
same case in 7 i c co.^ to which I have 
referred above, and which is one of the cases 
quoted in Chitaley's Commentary under 0 . 1 , 
R. 3. Two objections have been pub forward 
to tho r ight of the plaintiff to get such a 

1; (’40) 37 AIR 1040 P C C3 ; 187 I C 283 : 1 L R 

jJpiO) Kar 184 : 67 I A ICO : 1040 0 W N 816 

(P C), Ram.a 6bah v. Lai Chand. 

2* (’ll) 7 I 0 60, Drig Singh v. Manbbar. 


decree. First, it has been argued that the 
plaintiff’s suit against defendant 3 was pre- 
mature and that the plaint as against him 
showed no cause of action; secondly, it has 
been argued that the suit as against him 
was had for multifariousness, that is I sup. 
pose as somehow contravening the provisions 
of o. 1, R. 3, or 0. 2. R. 3 or both. The two 
questions are rather mixed up one with the 
other. Taking the question of premature- 
ness first tho argument is that the plaintiff 
was not entitled to combine a suit against 
the original mortgagors with a suit against 
his own vendor, because his cause of action 
against his own vendor would only arise on 
the dismissal of tho suit against the original 
mortgagors as tifne-barred. The same oriti- 
cism miglit bo levied against a largo proper- 
tion of suits wliich are filed against two 
persons in the alternative, and the claim is 
matlo against one first and tlio other as a 
second string. Order l, R. 3 provides that : 

All persons m.ay joino'l as dofeodaots against 
whom any right to relief in respect of or arising 
out of tho s-ame :»ct or tr.insaction or series of acts 
or transactions is alleged to exist, whether jointly, 
severally or in tho .altern.ative where, if separate 
suits were brought against such persons, anyqucs* 
tion of law or f.ict would arise. 

I think it is rea.sonablo to say that tho 
transaction out of wliich tlio present suit 
has arisen lx)th against defendants l and 9 
and defendant 3 is the sale by defendant 3 
of his rights under the mortgage to tho 
plaintiff. There can bo no doubt tliat in tho 
suit against both common questions of law 
and fact do arise, and therefore priraa faoie 
tliis suit is nob barred by tho provisions of 
0. 1, R. 3. Order 2, R. 3 seems to mo of doubtful 
applicability. It relates to joinder of causes 

of action and provides tliat : 

Save a<t otborwiso provided, a plaintiO may unite 
in tbo oamo suit sovoral causes of action against 
the same defendant, or tbesamodofondantfl jointly. 

Some roforonco has also been made to 
0.2, R.G which provides that : 

Whoro it appc.arg to tbo Court that an^ causes 
of action joined in ono suit cannot boconveniontly 
tried or disposed of together, tho Court may order 
soparato trials or make such other order as may bo 
expedient. 

This is an enaliling Rule and tho fact that 
a Court has not chosen to avail of it is uot, 
in my opinion, a ground for interference in 
second appeal. Doubtless tlio trial Court 
could have acted under the provisions of 
this rule, if it had tliought it desirable to 
do so. In 7 I C go’ (referred to above) in 
somewhat similar circumstances the 
question was raised whotlier tho plaintiff 
was entitled to implead his assignor (the 
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original mortgagee) in the same suit along 
with the original mortgagors. The headnote 
runs as follows : 

D, the afisignee of a mortgage, brought s suit on 
the mortgage and made the original mortgagor 
and the original mortgagee parties to thesuit. The 
mortgagor admitted the execution of the deed but 
denied the receipt of consideration: Held, that the 
original mortgagee was rightly impleaded in the 
suit and that the plalntiS was entitled to ask for a 
rcliof against him if he failed to obtain a decree 
against the mortgaged property. 

The view stated supports the appellant’s 
arguments but it is an unfortunate fact that 
the reasoning on which this decision was 
founded finds no place in the judgment. All 
that the learned Judges say is : 

The learned subordinate Judge hold that the 
plaintin did not disclose anycausoof action against 
Manbbar (the original mortgagee) that ho was 
simply a pro forma defendant and no relief ought 
to have b^n asked against him so long as it was 
not decided that the mortgage-deed in suit wns 
void for want of oousiderutiou. We do not agree 
with the learned subordinate Judge upon this point. 
Wo think that Manbbar was rightly impleaded and 
that the plaintifi was entitled to ask for the relief 
against him if bo failed to obtain a decree against 
the mortgaged property. 

At p. 12G1, Vol 2, (Edn. 8) of his Commen- 
tary on the Civil Procedure Code, Chitaloy 
refers to several other cases of an analogous 
description. Learned counsel for the res- 
pondent presses the argument that the plaint 
did not show any cause of action against 
defendant 3, and in fact a reference to the 
plaint shows that there is no distinct state- 
ment of a cause of action, and indeed there 
could in a sense not be any such statement 
because the immediate cause of action against 
defendant 8 must necessarily bo the failure 
of the suit against defendants I and 2. The 
plaint however did explain how and why 
relief was sought against defendant 3 and 
jwhat relief was claimed, and it does nob 
jseom to me really possible to say that such 
a suit which claims a relief in the alterna- 
Itive can reasonably be held to be prema. 
ituie. In my opinion, the learned Additional 
Civil Judge was wrong in the view he took 
that the suit was premature because it did 
not disclose a cause of action already arisen 
against defendant 8. As to the second ques- 
tion whether the suit was bad for multi, 
fariousnees, in this connexion reference was 
made by the learned Additional Civil Judge 
to S.90, Civil P C., which provides that : 

No deorco eball bo reverajd or sobstautially 
varied, nor eball any cose bo romandod in appeal 
on account of any mU-joindec of parties or causes 
of action or any error, dofoct or IrrMularity in 
any proceedings in the suit, not aflecting the 
ineritB of the case or the jurisdiction of the Court. 


A reference in this connexion has' been 
made to R. 9 of 0. 1 which provides that : 

No suit shall be defeated by reason of the mis- 
joinder or non-joinder of parties, and the Court 
may in every suit deal with the matter in contro- 
versy so far as regards the rights and interests of 
the parties actually before it. 

Learned counsel for the respondent points 
out that there is no similar provision in the 
case of misjoinder of causes of action or 
joining a suit for which there is an existing 
cause of action with one for which tliore is 
only a possible cause of action. He argues 
that the indemnity clause contained in the 
sale deed of the plaintiff gives him a right 
of suit against his vendor only on tlie aris- 
ing of certain eventualities which could not 
arise until the plaintiff's suit against the ori- 
ginal mortgagors failed. The learned Munsif 
on this point remarked, “I fail to find how 
this suit is bad for misjoinder of cause of 
action.” The learned .Additional Civil Judge 
considers that the suit is bad for misjoinder 
of causes of action because the cause of 
action of the plaintiff had not yet arisen and 
because that misjoinder was nob protected 
by the provisions of S. 99. His argument on 
this point is that defendant 8, if sued sepa- 
rately after the decision of the case against 
defendants 1 and 2 , could have raised various 
pleas in defence, for instance that that suit 
failed on account of want of proper prosecu- 
tion, on account of collusion or for want of 
due diligence and so on. To my mind there 
is DO force in this argument because defen- 
dant 3 by being joined as a defendant in the 
same suit along with defendants l and 2 was 
placed in a position to see that the suit was 
prosecuted in the fullest possible manner, 
that is that there was not want of proper 
prosecution, that there was no collusion, and 
DO absence of due diligence. It is not sug- 
gested that there is any other way in which 
the joinder of defendant 3 along with defen- 
dants 1 and 2 could possibly have affected 
the merits of the case, and in these circum- 
stances it seems to me clear that even if 
there had been any misjoinder of parties or 
causes of action S. 99 would have applied and 
the judgment of the trial Court could not 
have been set aside on that ground. The 
learned Additional Civil Judge has reversed 
it on the clear finding that 8.99 did not pro- 
tect the decision of the trial Court. I hold 
that on this point the lower, appellate Court 
is wrong. I accordingly allow this appeal, set 
aside the judgment and decree of the lower 
appellate Court and restore that of the trial 
Court. The plaintiff will have his costs in 
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all Courts as against defendant 3. His appeal 
as against respondents and 3, defendants i 
and has failed and ho naust pay the costs 
of those defendants. 

'r.N'./P.K. Or/ler acconlinghj. 
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Ziaul Hasan and Yohke JJ. 

Kr. liameshwar Dakhsh Singh and 
others — Claimants — Appellants 

V. 

L. Govind Prasad a7id others — Apidi- 
caiits — Respondents. 

Alisc. Appeal No. .>.j of lOMO. Decided on 
12th August 1040, against order of Special 
Judge, First Grade. Sitapur, D/- 10th May 
1 0 JO. 

(a) I . /•*. Encumbered Eslales .id G',; of lO.lt) 

S. It — Apiu-al on oround 
o , . 6.1/ liunlalion falls undei 

Sch.:., Art. II, Court. fees .tct. 

An appeal from a decree p.issed under S. U on 
the ground that the creditors's claim was harrod 
tails within the scope of Sch. 2, Art. 11, Court-fees 
Act.imd conscqueiilly court- fee need not ho p.iid ad 
v.aloroin on thy entire amount of the claim. 

[1*01 C 11 

(h) J . P. Eneumbned Estates Acf (r, of i;i 3 t) 
S. J (!) and Co?is/ri«:fio»j — /'tirrtsc "n Whin’ 
three mo7Uhs from" in S. (I) cjplnvud ~ 
n ritten statement filed a feu- days before com. 
■‘■icucemenl of date from uhicli last date of 
to be ralculatcd cuunof he treated 

as not filed u-ithin the period of limiiaiion 

*Vor can it be thrown out as being premature. 

The phrase "within three months from" in S. 0 
(1) only proscribes the date of publication of the 
notice as the date by reference to which the lust 
d.iy of limitation is to be calculated and not as 
prescribing a kind of compartment of lime and 
enacting that any written statement in order to to 
presented within time must be presented between 
the first and the last days of that compartment of 
time, ^•ction 0(1) and (3) fix the latest date for the 
nimg by the creditors of written statements of 
their claims and it cannot t« said that a written 
statemontwhich is filed long after the tiling of the 
written statement by the landlord debtor and after 
the luuo of notices in the news-papors but a few 
days before the beginning of the date from which 
the calculat on of the last date of limitation is to 

made is llahio to bo treated as not filo*l within 
tho porio«l of limitation. Nor can it bo thrown out 

being premature: A I R 1024 Mad 257 (SB) 
rhstiny. (P62Clj 

o ' o' Estates Act (S', of lOdt), 

Judge ejinnol reopen guestions 

decided by Court which iHissed decree 2-lor enn 

le permit debtor to raise questions not raised m 
prior litigation. 

special 

Judge has to look to in connection with a decretal 

Court which 
“f® •°'=on®l8tent with the provj. 
•*«ui 01 «. 14 . lie cannot re-open questions which 
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have been decided nor can be permit tho debtor te 
raise questions which he did not raise in th^ 
previous litigation. In point of fact questions not 
raised in the previous litigation would evidently bo 
barred by the principle of constructive res judicata. 

( d) r. P. Encumbered Estates Act T^S^onlsi) 
6. Jo—Procistons oj L surious Loans Act aovlied 
m previous liligation-Spenal Judge sJiouff^Z 
stder effect of amendment of Act on decree. 

Where the provisions of the Usurious Loans Act 
have been actually .applied in the previous litiga- 
tioii , the special J udge will have to consider the effect 
Of the subsequent amendment of that Act on the 

[P 62 C 2J 

Dr. QmbuJdin Ahmad — for Appellants. 

-V. It asDH, C. .Y. Harkauli and Ali Hasan— 

for Respondents I to 8. 

Judgment. — This is a miscellaneous 
appeal under s. 45, l iDciunbered Estates Act, 
from tlie decision of two issues framed in 
a creditors' claim case under s. 14 of the Act. 
Tho creditors based their claim on two 
mortgage deed.s, ono for Us. lO.OOO and one for 
Rs. 12,000 dated resfiectively iNth August 1927 
and 23rd .August I'.i-.''^, The debtors pleaded 
that the written statement of the creditors 
was not filed within tlie period of limitation 
prescribed by tlie Act, having been filed lO 
days before the publication of notice in tho 
Government Gazette. Ho further pleaded 
that tho consideration of tho first mortgage 
was fictitious to tho o.Ktent of Rs. 1700 odd, 
and that tho mortgagees did not pay Ks. 1510 
which had boon left witli them for payment 
to a creditor, ono Narain. In reply it was 
contended that in view of tho provisions 
of s. l-j as tho mortgage debt was a decretal 
debt, that decretal debt could not be reopened 
save in so far as is allowed under tho provi- 
sions of .s. 1,5, I'mcumbered Estates Act, T1)0 
learned special Judge framed five issues: 

1. Whether tho deed of mortgage dated 16 Lh 
August 1927, is fictitious for a sum of Rs. 1704.7.C? 

2. Did tho claimants pay Rs. 1610 which was 
left for payment with him to Narain ? 

3. Arc the points covered by issues 1 and 2 not to 
bo ro-oponed as urged by tho claimants ? 

4. To what amount are the claimauts entitled 7 
6. (a) Did the claimants file their claim witbia 

time ns required by law ? (b) If not is the claim to 
bo doGinod as discharged under S. 13, Encumbered 
Estates Act, as alleged ? j 

On issue 8 the learned six;cial Judge 
decided tbot tho findings of tlie Court which 
tried tho mortgage suit and gave tlie pre- 
sent oreditors-resiiondonts a decree could 
not be re-opened with reference to tho points 
raised in issues i and 2 . On issue 6 ho lield 
that there was nothing in tho Act to show 
that the claims filed before the publlc.ation 
of the notice in tho Gazette wore not to bo 
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entertained as being barred by linaitation. 
Hence he held that the claim was within 
limitation and that acccordingly the ques. 
tion raised by issue 6 (b) did not require 
any decision. 

A preliminary point has been raised in 
this appeal whether the court-fee paid is 
suflicient, it being contended that as the 
appellants seek to get a decision that the 
whole claim is barred by limitation, they 
are seeking in effect to get rid of the whole 
claim which is for Rs. 82,000 odd and must 
'therefore pay court-fee ad valorem. We are 
[of opinion that the present appeal being an 
appeal against a decision only, falls within 
the scope of Art. ll of sch. 2 and that the 
court-fee paid is suflicient. 

Coming next to the question of limitation 
and the interpretation of S. 9 (l), Encum- 
bered Estates Act, some dates must first be 
given. The landlord debtors filed their appli- 
cation under the Encumbered Estates Act 
on Gth January 193G, and showed therein the 
two mortgages to which reference has been 
made above and the decree on foot of those 
mortgages. On I5th July 1930. they filed 
their written statement under S. 8 in the 
Court of the special Judge. An order was 
made for issue of notices under 6. 0 of the 
Act and Utli November was fixed as the 
next date of hearing, it being naturally pre- 
Burned that publication of the notice in the 
Gazette would have been made by that date. 
Notices were issued to creditors under the 
provisions of S. 9 (2) by publication in three 
newspapers. That publication took place on 
2Ctb July, 28th July and 30th October 1930, 
and it instructed the creditors to file their 
written statements of claim within three 
months of the publication of the notice in 
the Gazette, that is the Government Gazette. 
The same notice showed that utb Novem- 
her was fixed for the next hearing in the 
case. It was in these circumstances that on 
the date fixed for the hearing, that is lith 
November 1080, the creditors-respondents 
filed their written statement. The conten- 
tion put forward in the Court of the special 
Judge and now urged before us is that this 
written statement having been filed pre- 
maturely, is barred by limitation. Section 9(l) , 
Encumbered Estates Act, as at that time 
•framed, provided : 

The flpecial Judge shall publish in the Gazette a 
notice in English, Urdu and Hindi calling upon 
all persons having claims in reepect o( private debts 
lx}th decreed and undccrood against the person or 
the property of the landlord by or on v^hose behalf 
the application hae been made under 8. 4, to pre- 


sent to the special Judge within three months from 
the date of the publication of the notice a written 
statement of their claims. 

Learned counsel for the appellants, deb- 
tors applicants under the Act has contended 
keenly before us that the only possible 
interpretation of the words “to present with- 
in three months from the date of the publi- 
cation of the notice a written statement” is 
that it requires the creditor to file his 
statement within three months subs6<jU0nt 
to the date of the publication of the notice. 
If one had to interpret the words “ within 
three months from the date of the publica- 
tion of the notice” standing entirely by 
themselves, it is obvious that they would 
imply a date which falls not later than 
three months after the date of the said 
publication. Learned counsel has referred us 
to Stroud’s Judicial Dictionary for the mean- 
ing of the word “from” which is defined 
there as being much akin to “ after \\ e 
feel no doubt on that particular point. Ho 
has also referred to a case of the Madras 
High Court, in A i R 1924 Mad 257, ‘ for the 
interpretation of the word “from" where it 
was held tliat the words "from a named 
date” moans on and after that date, but we 
are inclined to think that although no ques- 
tion arises about that interpretation the 
case itself is not strictly applicable to the 
question which wo have to decide, and that 
question has to bo decided in the light of the 
object and intention of the provision in 
S. 9 (i). Section 9 (l) speaking generally pro- 
vidos a period of three months from the date 
of the publication of the notice as the first 
period of limitation for the filing of a written 
statement by a creditor. Section 9 (3) makes 
a provision for a further period of limitation. 
As it stood before the recent amendment it 
ran as follows : 

The written statement must bo prcsonled within 
the period specified in the notice, unless the 
claimant satisfies the special Judge that bo bad 
sufTicient cause (or not presenting it within such 
period, in which case the special Judge may receive 
the statement i( presented within a further period 
of two months. 

It seems to us that these two sub-sections 
enact provisions fixing the latest date for 
the filing by the creditors of written state- 
ments of their claims, and that it cannot be 
said that a written statement which was 
filed a few days before the beginning of the 
date from which the calculation of the last 
date of limitation was to be made is liable 
to be treated as not filed within the period 

1 . (’24) 11 AIR 1924 Mad 257: 76 I 0 721; 40 Mad 

686 : 46 M L J 667 (SB), In ro Court-fees. 
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of limitation.^ The phrase “within three 
imonths from ’ in s. 9(0 thus seems to us 
'really only to prescribe the date of publica- 
tion of the notice as the date by reference to 
which tlie last day of limitation is to bo 
calculated and not as prescribing a kind of 
compartment of time and enacting that any 
written statonjent in order to bo presented 
within time must be presented between the 
first and tlie last days of that comp.artment 
of time. The only ground on wliich tho view 
put forward by learned counsel for the appel- 
lants could be supported would 1)0 that by 
filing tho written statement before the data 
of the publication of the notice in the 
Ga;'etto the creditor was to be regarded as 
filing a plaint before the cause of action had 

accrued. In tlie circumstauces of the present, 
and indeed of all similar applications whore 
ithe written statement of the creditor is filed 
jlong after the filing of tho written state, 
nicnt by the landlord debtor and after the 
issue of notices in the newspapers, it could 
ihardly bo said that tho creditor's cause of 
action liad not yot arisen and moreover, as 
learned counsel for tlie respondents has 
pointed out. oven in cases where a plaint 
has been filed prematurely, but tho cause of 
^action has arisen during tho pondenev of tho 
suit so instituted it has been hold that tho 
suit would nob bo liable to bo tfirown out. 

In our oiiiiiion tlio learned special Judge 
rigluly held that the claim was within 
limitation. Tho only otlier point which has 
been argued before us relates to tho finding 
on issue 3. Learned counsel for the appeU 
lants has sought to argue that despite the 
fact tliat the mortgages of 1927 and 192^ bad 
merged in a decretal debt, ho is entitled to 
raise tho (piostions raised in issues i and 2 . 
Section 15. Encumbered Etates Act, provides 
that; 

io determining tbo amount due on tho basis of a 
loan which has been tbo subject of a decree tbo 
special Judge shall accept tho findings of tho Court 
which passi^ the decreocxccpt in so far ns they aro 
inconsistent with the provisions of S. 14 . 

Tho provisions of s. 15 have been the sub- 
ject of several recent decisions of this Court 
in which it has been held that the only 
thing which tho special Judge has to look 
to in connexion with a decretal debt is who 
ther tho findings of tho Court which passed 
the decree are inconsistent with the provi- 
sious of S. H. Ho cannot reopen questions 
which have been decided, nor can he permit 
the debtor to raise questions which he did 
not raise in tho previous litigation. In point 
01 fact questions not raised in the previous 
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litigation would evidently be barred by tbof 
principle of constructive res judicata. Th3 
learned special Judge therefore rightly held 
that the points covered by issues 1 and 2 
could not be ro-opened. The points which 
can be re-opened by the special Judge and 
into which lie will necessarily go in dealing 
with issue 4 framed by him will be those 
points which aro mentioned in els. (a) and 
(b) of sub-s. ( 4 ) of s. 14. In the present case 
It appears that the provisions of the Usuri- 
ous Loans .\ct (10 of 1918) were actually 
applied in the previous litigation but the 
learned special Judge will havo to consider 
the effect of the subsequent amendment ofj 
that Act by tho Usurious Loans Amendmentl 
.\ct, (Act '22 of 193i) which as appears froml 
S. 2 ( i) (ii) was amended specifically with a 
view to proceedings for the determination of 
a claim under the Encumbered Estates Act. 
On the merits we find no force whatever in 
the present apjieal and dismiss it acoordioglyl 
with costs. 

g.n./r.k. Appeal dismissed. 

A. 1. B. 1991 Oadh 62 
Yorke and Bennetx JJ. 

Ham Kirpal — Judgment-debtor — 

Appellant 

V. 

Bhura .Va/ — Decree-holder — 

Rospondout 

Exn. .Appeal Nn. 8 of 1938, Decided on 
Otli .August 1010, from order of Civil Judge, 
Partabgarh. D/- 22nd October 1937. 

(a) Ilvidu Law— Dcbls— Father Liobililyof 

son ■ — A nblnmiuij decree against B — 0 member 
0 / Joint Ifiiulu /amih/ executing ;>rortof< in h'* 
favour to satisfi/ decree — C borrowing money feom 
D on pronole to luig off earlier pronote— O's debt 
from D cannot be said to be without consideration 
so ns to relieve his son of /tis liahilUy. 

A obtaincKl a decree against D. C n mombor of a 
joint Hindu family in ordor to satisfy that dccroe 
cxecuteil a promis.^ory nolo in favour of A. Sobse- 
quenlty to pay oil tho iimount duo on tho pronoU 
C’borruwod money fromDooapronotc. 2 ) obtainod 
a docrco on tbo pronoto ag.ainst C and sought to 
ciocuto tho docroo against his son after hifl death • 

Ileld that tho son was liable for tho decree ^ 
passed against his father on tho basis ofthopfr*- 
tnissory note as it could not bo said that tho debt 
waa duo for a promise niado without considoratlou 
such aa would rcHovo tho son of his liability* ^ 

tPC3C3) 

(b) Hindu Law— Debts — Father— Son's pious 

obligation — Son's liabiltly is not limited lo aecro 
lion to family properly which he receives by 
survivorship on his father's death but extends to 
whole of his share in joint family property 
including that portion of if to whtch he «'<** 
entitled before his father's death. 
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Tbe'liabUity of a son is not limited to the aecre* 
tion td the familf property which he receives by 
survivorship od Us father's death ; it extends to 
the whole of his share in the joint family property, 
including that portion of it to which he was enti. 
tied before his father's death. A creditor is not 
following in such cases the assets of the father in 
the hands of the several surviving members of the 
joint Hindu family; he is executing his decree 
against the son's share in the joint family property, 
the son being under a pious obligation to discharge 
the debt therefrom: A 1 It 1934 All 690; A 1 It 1935 
Oudh 510; AIR 1933 Lah 857; AIR 1934 Oudh 1 
(FB), Rcl.on. (P64C2j 

P. N. Chaudhri — for Appellant. 

S. N. Srivestava — for Respondent. 

Judgment. — This is an execution of 
decree appeal against an order of the learned 
civil Judge of Partabgarh, dated 22nd Octo- 
ber 1937, allowing an application of the 
decree. bolder-respondent for bringing on the 
record in execution proceedings the appel. 
lant Ram Kirpal in place of his father. Ram 
Sukh, deceased. The circumstances giving 
rise to the respondent's application are os 
follows : One Behari Lai obtained a decree 
against the Raja of Kaithaula and to satisfy 
that decree Ram Sukh executed a proinis. 
gory note for Rs. 8350 in favour of Behari 
Lai. Ram Sukh was a member of a joint 
Hindu family. His father, Ram Narain, was 
alive when ^m Sukh incurred this liability 
and ho is still living. Admittedly the liabi. 
lity was incurred by Ram Sukh as a i>erBonal 
liability and not os manager of the joint 
Hindu family. It is conceded that ho never 
was manager of the family. Behari Lai 
obtained a decree against Ram Sukh on the 
basis of the promissory note and liam Sukh 
satisfied this decree by borrowing the amount 
required from the resiwudent, Lain Bhuru- 
mal, on another promissory note. Lala 
Bhurumal then obtained a decree on foot of 
it against Ram Sukh. On Ram Sukh’s death 
the respondent sought to execute the decree 
against Ram Sukh’s son, the present appel. 
lant. Ram Kirpal. It was prayed in the 
application that as the original judgment* 
debtor. Ram Sukh, had died some one and a 
half year ago, and his son. Ram Kirpal. 
WM in possession of his entire assets and 
there was no other heir, Ram Kirpal might 
bo appointed representative of the judg. 
ment-dobtor under o. 21 , r, 22 Civil P. C., 
and the property in his possession be at. 
tached and put to sale. This application 
was opposed by Ram Kirpal. He pointed 
out in bis objection that his grand. father 
Ram Narain. who was still alive, was the 
manager and head of the family, and he 
contended that on the death of Ram Sukh 


be and Ram Narain became owners of the 
entire property as survivors. He was not in 
possession of any property as the heir or 
representative of Ram Sukh, but was in 
possession on the strength of his own title. 

In additional objections by the appellant 
it was alleged that Ram Sukh was of extra, 
vagant habits and that the debt was ficti- 
tious and without consideration. It may 
be mentioned here that there is a third 
member of this joint family, nimely, Ram 
Sunder, a nephew of liam Narain. He is 
referred to in the application of the res- 
pondent. The learned civil Judge after 
stating the history of the debt observed that 
it was evident that the debt was not iui- 
moral and that as the decretal amount had 
been borrowed to pay off another decree it 
had become an antecedent debt. He added 
that a son is bound to pay off his father’s 
debts if not immoral, and the fact that the 
father was nob the manager or that there 
were others who were members of tlie 
family does not affect this liability. Conse- 
quently, the son’s share in the joint family 
property was liable to discharge this debt 
and could be taken in execution by the 
decree-holder. He accordingly allowed the 
application. Against this order it has been 
contended first of all that Ram Kirpal 
cannot be hold liable for the debt because 
it was due for a promise made without 
consideration, reference being made to 
S. 298 of Mulla’s Hindu Law (Edn. 9). The 
learned counsel could not, however, refer 
us to any authority which would show that 
a son could not be held liable for a decree 
passed against his father on the basis of a} 
promissory note executed for the purpose- 
stated, and wo do not consider that on the 
facts it can be said that the debt w.as due 
for a promise made without consideration 
such as would relieve the son of his liabi- 
lity. But the principal contention put for- 
ward on behalf of the appellant was that a 
son is nob liable to pay his father’s debts 
when he has succeeded on his father's 
death by survivorship along with other co- 
parceners. We were referred by counsel to 
a number of rulings bearing on the question 
of a son’s liability for his father’s debts. In 
earlier cases the Allahabad High Court hold 
that the pious duty of sons to discharge 
their father's debts is confined to property 
received from the father and that it cannot 
be held that the sons have received such 
property from their father in cases of suc- 
cession by survivorship where there are 
other coparceners. The cases to which we 
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\vere referred \n support of this view were: 
16 ALL ii'i* and 55 ALL -117.“ Learned counsel 
conceded, however, that in a later ruling a 
dilYcrent view was taken by a Full Bench 
of the Allahabad High Court, namely in 57 
ALL iTc..^ The head note of this case reads : 

Tbo pious obliRfttion of a Hindu son to pay his 
f ithor’s debts is not afloclcd by tho fact that the 
, ^nt family also comprises members other than 
the father and his sons ; and the sons’ liability 
iMsed on the pious obligation does not lecomo 
unenforceable against the joint family property if 
thtre happen to bo coparceners other than the sons 
and their descendants. like uncles, cousins, etc. 
The liability can be enforced by attachment and 
sale of tho sons' undivided share in tho joint 
family property and tho purchaser t)Ccomes cntitl- 
ed to obtain asccrtaiumcot and partition of that 
sbaro. 

It was lield by this Court also in 1935 
C) \v N 1005‘ that where tho father in a joint 
Hindu family stands surety for payment of 
a debt, and a decree against tbo principal 
debtor is executed against him, but bo dies 
during tho pendency of tlie execution, it is 
open to tbo decree, bolder to enforce tho 
personal obligation incurred by tbo surety 
against his sons by attachment and s-alo of 
their undivided sliaro, in tho joint family 
property, although tbo family consists of 
otlier members besides tlio sons. 

Learned counsel then argue<l that, admit, 
ting tbo sons’ liability, tliat liability would 
extend only to the assets derived by them 
from their fathor’s sbaro in tbo joint family 
proi) 0 rty. In the prosontcaso Ram Sukb bad 
a quarter share in tlio joint family property. 
There being two other coparceners, namely, 
the grandfather, Ram Narain, and tbo 
nephew, Ram Sunder, in addition to theson. 
Ram Kirpal. the latter's liability would bo 
only ono-third of Ram Sukh’s quarter share, 
that is to say one-twolfth in tho whole joint 
family jrroperty. Reliance was placed for 
this contention on S. 288 of Mulla’s Principles 
of Hindu Law whore it is said that it is 
settled law that the heir of a deceased Hindu 
is liable to pay the debts of tho deceased 
only to the extent of the assets inherited by 
him from tho deceased, and that the heir is 
not personally liable to pay the debts of the 

1. (’20) 18 A I R 192C All 220 : 91 fo ^ r4?7n 
2-15 : 24 A L J 273, Binda Bratad v. Raj Ballabh 
Sahai. 

2. (’33) 20 A I R 1933 All 334: US I C 7C2: 55 All 
417 : 1933 A L J 1401, U. P. Oil Mills Co. Ltd. 

V. Jamna Prasad. 

3. (’34) 21 A I R 1934 All 590: 160 I C 411: 57 All 
170 : 1934 A L J 483 (FD). Chhotey Lai v. 
Oanpat Bai. 

4. (’35) 22 A I R 1985 Oudh 610 : 157 I C 946 • 11 
Luck 449 : 1985 OWN 1005. Malak Cband v. 


deceased, even if he be a son or grandson. 
But this statement is made in connexion 
with the liability of separate property for 
debts, and not iu connexion with the liability 
of the undivided interest of a coparcener 
for the debts of a deceased coparcener. In 
s. -290 it is said that wliere tho sons are joint 
with their fatlior, and debts have been con- 
tracted by the father for his own personal 
benefit, the sons are liable to pay the debts 
provided they were not incurred foran illegal 
or immoral purpose, and that the liability 
exists irrespective of tho fact whether tbo 
joint family includes persons other than the 
fatlier and son. Further, on it is stated that 
tho liability is limited to the interest of the 
son in tlio joint family property. This was 
laid down i)y the Jjahore High Court in 15 
Lah 50.^ It may now also be considered 
settled law that the sons are liable for their 
father’s debts in their father’s lifetime when 
no property of their father has been obtained 
by them. In 10 o W N 12.38“ it was held by 
this Court that when a joint Hindu father 
governed by the Mitakshara law is adjudi- 
cated an insolvent, his joint sons’ shares do 
not vest in tho receiver and it is open to tho 
receiver in insolvency to soi/.e a son's share 
and sell it in order to satisfy tho debt pay- 
able by tho father when the debt payable 
by tho father is one winch it is tho pious 
duty of tho son to pay. 

It is clear, thoroforo, that the liability ofj 
a son is not limited to tho accrotion to the, 
family property which he receives by survi-i 
vorship on his father’s death ; it extends to 
tho whole of his share in tho joint famiiyj 
property, including that portion of it to 
which lie was entitled before his father s 
death. A creditor is not following in such 
cases the assets of tho father in the hands 
of tho several surviving mombors of the 
joint Hindu family ; ho is executing his 
decree against tho son's sliare in tho joint 
family property, tho son being under a pious 
obligation to discharge tho debt tliorefrom. 
For these reasons wo aro clearly of opinion 
that tho view taken by tho lower Court was 
correct and wo accordingly dismiss tliis ap* 
peal with costs. 

G.N./r.K. Appeal (lisviissetl. 


. (’33) 20 AIR 1933 Ltth 857 : 147 I C 225 : 15 
Ltth 50 : 35 P L R 80. Dovl Pas v. -Tafia ^ 

. (’84) 21 AIR 1984 Oudh 1 : T 47 I 0 642 . 
r..Lir flrtj • in O W N 1283 (FB). Siddbesbwat 
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Yorke J. 

Tuhhi Ram — Defendant — Applicant 

V. 

Madho Ram — Plaintiff — 

Opposite Party. 

Civil Revn. Appln. No. 1 of 1910, Decided 
on 9th September 1940, from order of Dist. 
Judge, Gonda, D/- Itli November 1939. 

V. P. Tenancy Act (17 of 193Q), 3. 276 — 
S. 276 M not retrospective — Appellate decision of 
District Judge in rent suit passed before enact- 
ment of Act is not open to revision. 

Changes in procedure or law cannot operate 
retrospectively so as to aOect rights which b-ave 
accrned before the Act which makes those changes 
come into force. Consequently no revision lies 
from the appellate decision of a District .Judge in 
a tent suit given before the U. P. Tenancy Act 
came Into force inasmuch as there wasno right of 
revision prior to the enactment of the U. P. 
Tenancy Act of 1939 : A I R 1940 Oudh 885 and 
AIR 1927 P C 242, Bel. on. [P OC C 1] 

Maliabir Prasad Sru-astnvo — for Applicant. 

B. N. Sinha — for Opposite Party. 

Order. — This ia an application in revision 
under B. 27G, U. P. Tenancy Act of 1939 from 
the appellate decree of the District Judge of 
Gonda, dated 4th November 1939. This was 
a suit for arrears of revenue under S. loe, 
ol. ( 16 ) in which a first appeal lay to the 
District Judge under 8. 119, Oudh Rent Act. 
It was not a case in which any second 
appeal lay and accordingly an application 
was filed in revision. A jireliminary objec- 
tion is taken that no application lies in revi- 
sion either under S. 115, Civil P. C., or under 
S. Q7G of the new Tenancy Act. Learned coun- 
sel for the applicant contends that even prior 
to the new Tenancy Act such an application 
was ontertainable by this Court under the 
provisions of s. 116 , Civil P. C., and ho con- 
^nds that since the enactment of the new 
Tenancy Act such a right is specifically pro- 
yided for by s. 276 which section is couched 
in very similar terms to those which are 

ound in 8. 115. Civil P. C. Learned counsel 
for the opposite party contends that both 
the provisions relied upon on behalf of the 
applicant are inapplicable. He has referred 
^ 4 o w N 1258,* SOWN 4.57,* and the Full 
Bench c^e m 6 o w N GCi^ in which it was 
hold that no revision lay to the Chief Court 

appellate 

I. ( 28) 16 A 1 R 1028 Ou4h 214 * 107 T 0 877 • ft 

Luck 150 : 4 0 W N 1258. NarayTn'v^ 

3* ( 29) 10 A I R 1020 Oudh 889 • lift T c ftfi? • a 
1941 0/9 & 10 


decision of a District Judge in a rent suit. 
, The cases quoted were all subsequent to 
those relied upon by learned counsel for the 
applicant. As regards the applicability of 
S. 270 of the new Tenancy Act he points out 
that tlie Tenancy Act only came into force 
on ist January 1940. He admits that in the 
ordinary way changes in procedure or law 
have a retrospective effect, but he contends, 
as I think with great force, that changes in 
procedure or law cannot operate retrospec- 
tively so as to affect rights which have 
accrued before the Act which makes those 
changes come in force. Jn a recent case in 
1940 OWN 545* it was held that 
the provision of a second appeal in cl. 2 (a) of 
S. 46, U. P. Encumbered Estates Act, as it stands 
after the amendment of the Act in 1939, has no 
retrospective effect. 

This decision was based in the main upon 
the principle that the right of having an 
order treated as final vested in a party can- 
not bo taken away by a subsofiuent enact, 
inent in the absence of express words to 
that effect. The position here is that the 
Opposite party had on 4th November 1939 
obtained an appellate decision in their favour 
which was final. That advantage could not 
be taken away from them by any enactment 
of procedural law which was not expressly 
stated to have retrospsetivo effect upon cases 
finally decided before the enactment came 
into force. The decision rests ultimately on 
principles laid down by their Lordships of 
the Privy Council in A i r 1927 p c 242 ® 
where their Lordships remarked : 

The principle which their Lordships must apply 
m doaling with this matter has been authorita- 
tively enunciated by the Board in (1905) A 0 8690 
where it is in effect laid down that, while provi- 
sions of a statute dealing merely with matters of 
procure may properly, unless that construction 
be textually inadmissible, have retrospective effect 
attributed to them, provisions which touch a right 
in oxistenM at the passing of the statute are not 
to bo applied retrospectively in the absence of 
oxproM enactment or necessary intendment. Their 
^rdshlps can have no doubt that provisions 

In my opinion, it is perfectly clear that 
^ej^di minary object ion must be sustained. 

^ ^ ® 335 : 189 I C 266 : 15 

® N All Mohammad v. 

Khalil Ahmad. 

s. (■27) 14 A I R 1927 P C 242 : 106 I C 156 : 9 
I^h 284 1 64 I A 421 (PC). Delhi Cloth and 
General Mills Co., Ltd. v. Income-tax Commis- 
sioner, Delhi. 

8. (1905) 1905 A G 869 : 74 L J P 0 77 : 92 L T 
788:21 T LR 518, Colonial Sugar Refining Oo 
V. Irving. 
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jTliGrG WAS no light of application in revi- 
jsion against the i>resent order prior to the 
'enactment of the new U. P. Tenancy Act, 
and the provisions of the new Act which 
allow applications under s. 115, Civil P. C., 
cannot be applied with retrospective effect 
so as to deprive the opposite party of the 
benefit of the final order made in their 
favour on 4th November 1039. In tliese cir- 
cumstances, it is unnecessary to go into the 
question whether this application really 
involves any question of jurisdiction or the 
question whether there is any substance in 
the application on tlio merits The prelimi- 
nary objection is sustained, the present 
application is not maintainable and is dis- 
missed accordingly with costs. 

g.n./r.k. ApriUcation dismissed. 

A. I. R. 1941 Oudh 66 
Yorke j. 

S. Mujaivir Ilusain — Applicant 

V. 

Alt. KisJiJcar Jehan Beoam and another 

— Opposite Party. 

Civil Kevn. Appln. No. 121 of 1938, Bo- 
cidcd on 20th feepteinber 1940, from order 
of Munsif, North Lucknow. D/. 13th August 
1938. 

(a) Civil r. C. (2003), Ss. 11.', and 152—Aj>pli. 
cation under S. 115 against order of amendment 
of decree under S. 152 can be maintained. 

Applications c.an bo entertained under S. 115 
against orders of amendment of decree made under 
S. 152 if the original decree was not iu conformity 
with the judgment. [p qq 0 2) 

fb) Civil P. C. (1906), 0. 33. Ur. 20 and 11 — 
Suif in forma j>au^er\a — Plaintiff succeeding 
only in jiart — Court may order defendant to pay 
ichole of c<Airt-fee leviable on plaint if it thtnks 
it proper. 

In a suit in forma pauperis even if the plaintiff 
has succeeded in part and failed as to the rest of 
the claim, there is nothing improper in the Court 
ordering the defendant to pay whole of the court- 
fee leviable on the plaint, if in the eircumstances 
of the case the Court thinks it proper : A 1 R 1928 
Cal 196. Pel. on; AIR 1916 All 827 and AIR 1928 
Mad 216, Not foil. jp q 

8. Af. liafi — for Applicant. 

P. N. Bhatl and Assistant Government Advocate 
—for Opposite Party Nos.! and 2, respectively. 

Order. — This is an application in revi- 
sion against an order purporting to bo an 
order under S.162, Civil P. C., made by the 
Munsif, North Lucknow, ordering amend- 
ment of the decree so that the defendant 
should be required to pay ad valorem court- 
fee on Rs.lOOO instead of a sum of Rs. 7-8-0 
only. The matter has arisen out of a pauper 
suit. Mt. Kishwar Jahan Begam instituted 
a suit in forma pauperis to recover a dower 


debt claimed to amount to Es. looo. The 
suit was decreed on 27th April 1937 for Rs loo 
and proportionate costs and a further clause 
was added in the operative order as follows* 

The court.fees shall be paid by the defeni 
dant.” The court-fees payable on Rs. lOoo 
amounted to Rs. 107-8-0, but, whether by 
mistake or bow does not appear, the amount 
taxed against the defendant was only Rupees 
7-8-0 that being the court-fee taxable on 
Rs. 100 . At a date considerably later an ap- 
plication was made by the U. P. Govern, 
ment through the Additional Government 
Pleader of Lucknow under s. 152 asking for 
an amendment of the decree with a view 
to the plaintiff being made liable for the 
balance of the ad valorem court-fee. The 
learned Munsif thereupon referred to the 
judgment of his predecessor and the decree 
prepared and he took the view that the de- 
cree was not in conformity with the judg- 
ment and he proceeded to amend the decree 
so as to tax Rs. 107-8-0 against the defendant 
instead of Rs. 7-8-0 on account of the court, 
foe payable in the suit. It is against this 
order that the present application is filed 
under s. 115 on the ground that the learned 
Munsif lind no jurisdiction to amend the 
decree because the decree was already in 
conformity with the judgment. 

A preliminary objection is taken to the 
maintainability of the present application 
on the ground that it has been held by the 
High Court at Madras that the amended de- 
cree was api>ealable under S. 96, Civil P. 

It is therefore contended that ns the present 
applicant had another remedy available to 
him be should not bo permitted to rely upon 
S.115. On the other hand, learned counsel 
for the applicant has pointed to the fact tbiit 
the view that an appeal lies from the amen- 
ded decree is not held by all the High 
Courts and the further fact that in numerous 
coses applications have been entertained by 
this Court under s. 115 against orders of 
amendment of decrees made under S. 152. 

In my opinion there is no substance in 
the preliminary objection. Coming to the 
merits of the application learned counsel 
for the applicant has referred to 38 ALL 469, 
the head-note of which runs as follows : 

In a suit brought in forma pauperis, tho plaintiff 
8Ucoec<lc8 only in part and failed es to the rest o 
the claim; the lower Court ordorod tho dofoDaon* 
to pav the entire costs Incurred by tho plninu 
including tho amount of oourt-foos which woiua 
bavo boon payEblo od tho plaint* Held 
court-fccs pajublo on tho plaint should bo app 

la CIO) 8 AIR 1916 All 827 : 85 1 0 46 j 86 All 469 : 

14 A L J 057, Oango Dahal Rai v. Mt. Gauro. 
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to two of the most recent cases of this 
Court. In one recent case of this Court, 
1939 OWN 1132.* it was held that 

the special privilege of the press is a time-worn 
fallacy, and tbo sooner the misconception that the 
jpress is not accountable to the Jaw id removed the 
letter it will be. No editor has a right to assume 
the role of investigator or try to prejudice the 
Court against any person. Writing and publishing 
an article in a newspaper likely to prejudice the 
|Course of justice relating to a pending case amounts 
to a contempt of Court, 

We might say further that so far from 
there being any special privilege of the press 
we are of opinion that there is on the other 
hand a special responsibility affecting the 
editor of a newspaper, namely that he is in 
|duty bound always to bear in mind the 
danger of prejudicing the course of justice 
by the publication of articles in his news- 
paper which though innocent in appeamnee 
may easily be so read by members of the 
publicas prejudice to the course of litigation, 
ihe real test iu cases of contempt has been 
clearly laid down in another recent case of 
this Court, lyio own 491,'' in which it was 
held tliat 

the question in all cases of comment on pending 
proceedings is not whether the publication does 
|liiterforc, but whether it tends to interfere, with 
the due course of justice, andou thosiiinepriuciple, 
it is contempt of Court to make a speech tending 
to infiuouce the result of a pending trial, whether 
civil or criminal, or to deliver a speech at a meeting. 

As remarked in a cose quoted at p. 174 of 
the Law of Contempt of Court by Tok Chand: 

Whether the articles will in fact prejudice the 
dofendautsor not, or scare away their witnesses, or 
lead them to compromise the suit, is not the real 
and proper test in such a case. The Court has to 
f^d the articles and see whether the articles mav 
luvo that efloct, and thereby tend to interfere with 
the proper courbo of juetico. 

On a full consideration of this leaderette 
[both the headline and the contents, we are 
quite clear m our minds that it does tend to 
[interfere with the administration of justice 
, by suggesting that the complainant is the 
'King of Liars and inferentially that anv- 
body who comes forward to supixirt him 
•must necessarily bo a liar, and further con 
|Vey,ng a threat of future proceedings against 
the complainant and jiossibly even the wit- 

complainant’s case under 
S. uOO should Dot succeed. We would further 
refer at this stage to an argument put for- 
ward that the opposite parties are entitled 
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*ir ^ ^ *97 : 185 I c 342 • 

lo Luck 2C8 : 41 Cr L J 1C9 : 1939 OWN 1132’ 


to some sort of extra consideration because 
this article is not with reference to some 

litigation concerning tliird parties hut is with 

reference to a complaint filed against the 
editor and the printer of tJie paper them- 
selves. So; far from considering that this is 
ID any way a point in favour of tlie respon- 
dent, we consider tliat it greatly aggravates 
the offence. W hat it comes to is tliat the 
opposite parties have taken advantage of 
their position to act in such a way as is 
likely to interfere with the course of justice. 
They are no better off than they would 
have been had they printed handbills in the 
same terms as this leaderette and posted 
them up on the walls of buildings in 

When the arguments of this case wore 
coming to a close and it became apparent to 
learned counsel for the opposite p.irties that 
we were of opinion that the respondents liad 

boon guilty of gross contempt, learned counsel 

asked us to grant time for the making of an 
application by way of apology. We allowed 
time and an application has now been put 
before us signed by both the opposite par- 
ties in which they state tliat they acted in 
Ignorance and had no intention to commit 
any contempt of Court by prejudicing the 
trial of the complaint under s. 500 . They 
say furtlior that they express their regret 
and offer an unqualified and unconditional 
apology for their act which they have un- 
fortunately done in good faith. They throw 
themselves completely at the mercy of the 
^urt and pray that they may be pardoned 
lor tlie offence and state that they under, 
take not to repeat it. We might perhaps 
have been inclined to give some weight to 
this appucatioa had the accused applied at 
an earlier stage stating that they had no 
intention of prejudicing the trial of the case 
under s. 500, Penal Code. It is true that the 
proviso to S.3, Contempt of Courts Act 
seems to contemplate an apology at a late 

loHowr- 

thf accuBcd may be discharged or 

P gy being made to the satisfaction of tboCourt, 

inclined to think that where: 
thpccused takes such action as any reason, 
able man must realize to be likely to pre. 
judico the trial of a case and where instead 
po ogisiDg at the earliest opixjrtunity he 
or his counsel contends most strenuously 
t^t DO contempt has been committed, his 
apolog-y can only be regarded as an after 
thought put forward in the hope of avoiding 
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caio tlic conii)l:ui.aul'6 case imJet S. oOO should not 
succeed, amount- to contempt of Court. [P 69 C 1] 

(h) 0 / Courts Act (1926), S. 3, Proviso 

— Ai‘olnn}i nl late stn^c — Value of. 

W'hvY': the accused takes such action ns auv rra- 
soual’l'- man mu^t rcali/e to l.e likelr to prr-jurlice 
I ho trial of a case and uhero instead of apologizing 
at the oarlic-'t opportunity he or his counsel con. 
tends most strenuously that no contempt has Iwon 
committed, his ai)o|o'fy can only ho re-jarded as an 
aftci tboueht put forward iu the hope of avoiding 
the wrath to come. [P G9 C 2, I’ 70 C 3] 

Nasirullah Peg — for Applicant. 

K. P. Misra and Shahenshnh Husain nc:nvi 

for Opposite Party. 

Order. — This is an application unrlor s. 2, 
Contempt of Courts Act, by ITakim Qari 
Nasir Ahmad, editor of the “ liamdam,” 
liucknow, against Anis ,\limad Abbasi, edi- 
tor and publisher, and also against Mohain- 
mad Idris, printer of t!ie“llaqiqat. "another 
newspaper of fjucknow. Tlie facts wliicli 
have given rise to this application are as 
follows ; On •i.'^rd .Tuly lOJO, the “Uamdam” 
published an account of an interview l)o. 
tween the Sunni loader Afaulana Al)dul 
Shakur and certain Punjab Khak-^ar leaders 
s<aid to have taken ])laco at Lucknow. In 
reply to tliis articlo tliorc was published in 
the "Iliiqiqat" on 2.3tli July I'.vjo, over tho 
signature of one Ilaji Moliammad Kamil an 
articlo headed "Lies told by tho ‘Ilatndatn,’ 
King of Liars." In tl)is articlo it was alleged 
that tlio whole account of the interview in 
tho "Ilamdani" of 2;ird July was a fabrica- 
tion. On mb July I'MO the editor of tho 
" Hamdam " filed a complaint in Court 
against the editor of the '‘Hariiqat,” tho 
printer of the "Haqiqat" and the said Mo- 
hammad Kamil under S..500, 1. P. C., and 
the Court directed tho issue of summonses to 
the accused persons. This was tho situation 
when on 3rd August i'J40, a short editorial 
paragraph extending across two columns 
was published in the " Haqiqat ” with the 
heading " Jhutott he Dadshah ha daxca: 
Haqiqat he hhilaf mukaddama.” In the 
short editorial paragraph which follows tho 
editor remarked that: 

Tho editor of the'^Hamdam” bag filed a complaint 

against the editor of the "Haqiqat” and Ifaji ^^o. 

hammad Kamil under 8.600. Many people arc ask- 
ing about this case. We desire to inform our friends 
that thin case will bo fought with all our strength 
and if we prove in the Court that the " Hnnidam " 
is a liar, after that by the grace of God there will 
bo a suit filed by ns for damages and costs. The 
chain of litigation will not end there. We gladly 
accept tho challenge which has been given to us. 

We have not yet received the summonses but are 
awaiting them eagerly. 

It is in respect of this leaderette that the 
present application is filed, and it is alleged 
that it falls within the mischief of the law 


Anis Ahmad A, j, 

of contempt and that it was clearly intend- 
ed or at any rate likely to prejudice the trial 
of the case pending under S.500, I. P. C., in 
tho Court of the Additional City Magistrate 
of Lucknow. Learned counsel for the appU. 
cant contends that the clear intention of 
this article is to suggest that the criminal 
case of defamation which has been filed is a 
case filed by someone who deserves the title 
of ‘king of liars.” Tho necessary inference 
is that his case must bo false and that any. 
body who gives evidence in his support or 
any counsel who appears for him is someone 
who is aiding a person deserving the name 
of liar. He furtlier urges that apart from the 
inferences obviously to be drawn from the 
first headline with its mark of exclamation 
at the end, tlio statement in the body of the 
article, even if it is no more than the state- 
mont of tho legal rights of the writer in case 
of his success in tho criminal case, is also 
intended to or likely to convey a threat both 
to tho com]>lainant and to any person who 
may come forward to give evidence on liis 
behalf, and is therefore clearly calculated 
to projuilico and interfere with tho course 
of justice. On behalf of the opposite party 
it has boon argued at quite considerable 
length that tho reference to tho 'Tlamdam'' 
as "King of Liars" in the headlines of this 
editorial i»aragrapli has no particular signi- 
ficance but is merely n repetition of tho 
opitliot attached to tlio name of tho "Ham- 
dam" in tho previous article. It is denied 
that tho headline can have any of the effects 
suggested and tho same defence is put for- 
ward in regard to tho remarks in the body 
of tho articlo. 

Loarnefl counsel for tho applicant has 
drawn our attention to a series of cases on 
the law of contempt of Court beginning 
with the well. known case of Bead v. Hug- 
qonson decided some 200 years ago by Lord 
riardwicke in which lie laid it down that 
there wore throe different sorts of contempt: 
fa) scandalizing tho Court itself, (b) cases 
in which parties concerned in causes are 
abused and thereby a contempt of tho Court 
is committed, and (c) those cases in which 
there is contempt of Court by prejudicing 
mankind against persons before the cause 
is heard. Tho simple question in the pre- 
sent case is whether tho writing published 
is calculated to obstruct or interfere with 
the duo course of justice. If it is, it amounts 
to a contempt of Court. Wo do not think it 
is necessary in the present case to discuss 
any of the cases to which reference has boon 
made though wc may refer with advantage 
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to two of the most recent cases of this 
Court. In one recent case of this Court, 
1939 OWN 1132,^ it was held that 
the special privilege of the press Is a time-worn 
fallacy, and the sooner the miseonoeption that the 
press is not accountable to the law is removed the 
better it will be. No editor has a right to assume 
the rolo of investigator or try to prejudice the 
Court against any person. Writing and publishing 
an article in a newspaper likely to prejudice the 
course of justice relating to a pending case amounts 
to u contempt of Court. 

We might say further that so far from 
there being any special privilege of the press 
we are of opinion that there is on the other 
hand a special responsibility affecting the 
editor of a newspaper, namely that he is in 
duty bound always to bear in mind the 
danger of prejudicing the course of justice 
by the publication of articles in his news- 
paper which though innocent in appearance 
may easily be so road by members of the 
public os prejudice to the course of litigation. 
The real test in cases of contempt has been 
clearly laid down in another recent case of 
this Court, 1910 OWN 491,* in which it was 
held that 

tbe quoetioQ in all caeas of comnionb on pending 
ptoc^iugs U not whether the publication does 
iotcrlore, but whether it tends to interfere, with 
the duo course of justice, and on the same principle, 
it is contempt of Court to mnko a speech tending 
to inlluence the result of a pending trial, whether 
civil or criminal, or to dellvor a speech at a meeting. 

As remarked in a case ({uoted at p. 174 of 
the Law of Contempt of Court by TekChand: 

Whether the articles will in fact prejudice tho 
defondautsor not, or scare away their witnesses, or 
lead them to compromise the suit, is not the re.*!! 
and proper test in such a case. The Court has to 
read the articles and see whether tbe articles may 
have that eflcct, and thereby tend to interfere with 
tho proper course of justice. 

On a full consideration of this leaderette, 
both the headline and the contents, we are 
quite clear in our minds that it does tend to 
interfere with the administration of justice 
|by suggesting that the complainant is tho 
[''King of Liars” and inferentially that any. 
body who comes forward to support him 
'must necessarily be a liar, and further con- 
iveying a threat of future proceedings against 
the complainant and possibly even the wit- 
jnesses in case the complainant’s case under 
s. 500 should not succeed. We would further 
refer at this sta^e to an argument put for- 
ward that the opposite parties are entitled 

1. (’40) 27 A I R 1940 Oudh 137 : 185 I 0 842 : 
15 Luck 268 : 41 Cr L J 1C9 : 1989 OWN 1132, 
District MagistraU), Kberi v. Hamid AH. 

2. (’41) 28 A I R 1941 Oudh 14 : 188 I C 408 : 
41 Cr L J 684 ; 1940 O W N 491. Radba Krishna 
v. Raja Ram. 
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to some sort of extra consideration because 
this article is not witli reference to some 
litigation concerning tljix’d parties but is with 
reference to a complaint Died against tho 
editor and tho printer of the paper them- 
selves. So; far from considering that this is 
in any way a point in favour of the respon- 
dent, we consider that it greatly aggravates 
the offence. What it comes to is that the 
opposite parties have taken advantage of 
their position to act in such a way as is 
likely to interfere with the course of justice. 
They are no hotter off than they would 
have been had they printed handbills in the 
same terms as this leaderette and posted 
them up on the walls of buildings in 
Lucknow. 

When the arguments of this ease were 
coming to a close and it bocanje apparent to 
learned counsel for the opposite pirties tliat 
we were of opinion that the respondents had 
been guilty of gross contempt, learned counsel 
asked us to grant time for the making of an 
application by way of apology. Wo allowed 
time and an application has now been put 
before us signed by both the opposite par- 
ties in which they state that they acted in 
ignorance and had no intention to commit 
any contempt of Court by prejudicing the 
trial of the complaint under S.600. They 
say further that they express their regret 
and offer an unqualified and unconditional 
apology for their act which they have un- 
fortunately done in good faith. They throw 
themselves completely at the mercy of tho 
Court and pray that they may be pardoned 
for the offence and state that they under- 
take not to repeat it. We might perhaps 
have been inclined to give some weight to 
this application had the accused applied at 
an earlier stage stating that they had no 
intention of prejudicing the trial of the case 
under S. 500, Penal Code. It is true that the 
proviso to S. 3, Contempt of Courts Act, 
seems to contemplate an apology at a late 
stage in view of its terms whiclx are as 
follows ; 

Provided that the accused may be discharged or 
the punibhinent awarded may be remitted on 
apology being made to the satisfaction of thoCourt. 

But we are inclined to think that where 
the accused takes such action as any reason, 
able man must realiice to be likely to pre- 
judice the trial of a case and whore instead 
of apologising at the earliest opportunity he 
or his counsel contends most strenuously 
that no contempt has been committed, his 
apology can only be regarded as an after- 
thought put forward in the hope of avoiding 
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^tlie wrath to como. We think therefore 
that this is a case of gross contempt which 
the opposite parties must purge by a suitable 
sentence. Tlie question then is what is the 
proper measure of punishment for the con- 
tempt which has been committed in the 
present case. The maximum punishment 
provided by s.3 is simple imprisonment for 
a term which may extend to six months or 
tine which may extend to Rs. 2000 or both. 
Bearing in mind the status of tlietwooppo- 
site parties wo think that the oudsof justice 
will be met by inllicting a fine of Ks. 200 on 
Anis Ahmad Abbasiandof Rs. 100 on Moham- 
mad Idris. The opposite parties shall also 
pay the costs incurred by the applicant 
which wo assess at Rs. 50. Wo order tliat 
tho opposite parties shall pay tho fines and 
the costs into this Court within two weeks. 
d.s./r.k. Order accordiiirtln. 

A. I. R, 1941 Oudh 70 
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dents got a decree from the settlement 
Court in the capacity of “dahiyak” holders 
allowing them lO per cent, of the profits. 
This decree was interpreted in the Court of 
the Judicial Commissioner of Oudh on 13th 
July 1913, as a decree granting heritable 
non-trausferable rights commonly called the 
rights of perpetual lessees, in fact a kind of 
occupancy tenancy. In 1917 Raja Abdul 
Hasan Khan, instituted a suit for ejectment 
under S.52, Oudh Rent Act, and obtained a 
decree, but it is not in dispute that this 
decree was never put into execution. There 
is no evidence whatsoever as to the circum- 
stances in which or the reasons on account 
of which tho decree was not executed and 
the defendants of these suits not ejected, 
but it is probable that it had some con- 
nexion with other litigation which was 
going on during those years. It is stated 
that the defendants, somewhere about 1910, 
purchased proprietary rights in a court 
sale, so that about the same time when 


Itani Knni-. Baqar — Plaintiff 

Appellant 

V. 

Mt. Lakhraji nfo Cheddi _ Defendant 


— Respondent, 
becond Rent Appeals Nos. 62 to 67 and 
70 to 72 of 19:^7, Decided on 2.'3th Septem- 
ber 1910, against order of District Judge. 
Gonda, D/. Rrd .\ugust 19.37. 


•Oudh Rent Act (22 of I8SG), S. 127 m amended 
bj! Act i of 1021-~Pcrson again$t vdiom ejectment 
decree tras passed relamiyig possession — Aforesaid 
jKrsnn is not entitled to possession from date of 
decree and therefore falls loilhin mischief of 
Section 127. 


this ejectment decree was obtained they 
combined the capacities of proprietors and 
perpetual lessees, and that may explain 
why, although a decree for ejectment was 
obtained, it was never executed. Subse- 
quently in 192G the defendants whose pur- 
chase of proprietary rights had led to 
litigation right up to the Privy Council, 
lost those rights. In tho same year they 
were entered as tenants tasfialagan,” 
and continued to bo so entered up to tho 
present day. Tho leiirned Assistant Collec- 
tor who tried the suit and gave a decree for 
rent (damages for use and occupation) and 


• A person against whom a decree for ojectmeui 
passed is not entitled from tho date o; 
the dwrco.to possession of land in respect of wbict 
his ejectment has been ordered. Conscqueiith 
where he retains possession of tho land in spite ol 
the ejectment decree ho falls within tho mischici 
of B. 127 and is liable to have a decree passed 
against him for rent at a fair and oquitaVde rale 
and IS also liable to ejectment : 15 O C 311 Field 

= air 192G Oudh 5.55 and 
A I R 19,30 Oudh 202, Disling. [P 72 C 11 

Haider llusain and U. II. Zaidi 


ejectment under S. 127 held, relying on the 
order in the correction of papers case of 
1926 and on the rest of tho history of the 
case, that tho defendants woro"f>tfa faisla” 
tenants, and decreed tho plaintiff's suit ac- 
cordingly. 

In the appeals to tho lower Court tho 
contention put forward was that as the 
defendants were never actually ejected in 
spite of the decree of 1917, they continued 


, lor Appellant. 

11. D. Chaiidra — for Respondent. 

Judgment. — Those are nine connected 
appeals from the decrees of the District 
Judge of Gonda dismissing tho plaintiff’s 
suits under s.l27, Oudh Rent Act. which 
had been decreed by tho trial Court of an 
Awistant Collector, first class of Gonda 
District. Tho circumstances out of which 
these appeals have arisen, put shortly, are as 
follows: On 18th November 1869, tho prede- 
cessors of the present dofendants.respon- 


to hold the plots in suit in their former 
capacity of perpetual lessees and hence wore 
not liable to ejectment on a suit under 
S. 127, Oudh Rent Act. This is the view 
which has found favour with the lower ap- 
pellate Court. The District Judge in the 
body of the judgment wrote as follows : 

Tho question is can tho defendants bo ojoctod 
under 8. 127 7 The dcoroo of 1017 not having boon 
put in execution can have no olTcct now. Tho 
appellants bold tho same position as thoy bold 
before. Being perpetual lessees they could not bo 
ejected under S. 127, oven if they refused to pay 


Oudh 71 


1941 Kaniz Baqar v. Mt. Lakiikaji (Yorke J.) 


■the rent demanded. This happened in 1917 and 
the proprietor himeeU thought that the appellants 
should bo ejected by a suit under 8. 52. 

It is argued that on refusal to pay the demanded 
rent the appellants ceased to have any right to 
retain possession of the land and so could be ejected 
under S. 127. They certainly ceased to have any 
right, but it does not mean that they became 
trespassers. They ought to be ejected in a regular 
manner and so long as it is not done they would 
have the same rights. 

The argument which hnde a place in 
this portion of the lower appellate Court's 
judgment would certainly have been very 
effective had s. 127 still been worded as it 
was in 1917, but that is not the case. On 
behalf of the appellant strong reliance is 
'placed on this remark of the learned Dis< 
trict Judge that defendants certainly ceased 
to have any right, and it is contended that 
the further remark which follows that 
the defendants did not become trespassers 
<within the meaning of s. 127) is not sound. 

I have l>een shown a series of cases ending 
with the case relied upon by the lower 
appellate Court. In 15 o c 811 ^ it was held 
that 

where a teoaut was ejected formally uodor the 
proviaioDS of 8. CO, Oudh Rent Act, but Dovertho- 
leu coDtioued to cultivate the holding in question 
without any break for any period, however small, 
held, that the provisions of 8. 127, Oudh Rent Act, 
oouid not apply to such a case. 

That was a cose of 1912, and with tho 
greatest respect 1 do not think that that 
decision is any longer sound in view of the 
present wording of S. 127. In point of fact 
I doubt its inherent soundness. If an eject- 
ment decree is put into execution and 
formal "dakbl’’ is given, the tenant then 
and there ceases to be in possession, and 
any subsequent taking of possession by the 
ex.tenant is within the meaning of S. 127 
.taking possession without being entitled to 
such possession. The next case quoted was 

8 o W K Sup 162* in which it was held that 
where a suit by a teuaut to contest the notica of 
ejectment has failed but the landlord docs not 
succeed in ejecting him and in getting possession 
of tho land, suit by tho landlord against the tenant 
lor ejectment from the land in bis possession is not 
maintainable in the civil Court. As long as the 
tenant continues in tho occupation of his holding 
and is not legally ejected ho cannot bo treated as 
a trespasser. 

This decision appears to me to be really 
irrelevant to the question for decision in 
the present case. The real ratio is that the 
defendant was a person who was either a 
tena nt or a p e rson to w hom the provisions 

1 . (’12) 15 0 0 811 : 17 I C 464, Deputy Commis- 
sioner, Fyzabad v. Our Dayal Singh. 

2. ('261 18 AIR 1926 Oudh 555 : 97 I 0 893 : 8 
OWN Sup 162, Anporna Kuor v. Ram Ratan 
Singh, 


of S. 127, Oudh Rent Act, were applicable, 
and therefore no suit for ejectment lay in 
a civil Court. In this particular case tho 
formal "dakhl" was found to be a Betitious 
proceeding, and therefore the tenant had 
never actually been ejected at all, but again 
this was a suit to which the provisions of 
tho Oudh Rent Act prior to its amendment 
were applicable. Lastly reliance has been 
placed on 7 0 W N 330* in whieli it was 
held that 

where a notice of ejectment is issued against a 
tenant and the notice is not contested or if a suit 
is instituted to contest the notice but is unsuccess- 
ful and tho notice is upheld, in either of these cases 
the tenancy is determined only when the tenaat 
actually surrenders possession of the holding or 
when proceedings for actual ejectment are taken 
under S. 60, Oudh Rent Act. Where tho tenant 
does not surrender possession of the bolding and 
tho landlord does not take procoediugs under S. 60, 
Oudh Rent Act, the tenant must be deemed to 
have continued as a tenant bolding over and 
cannot be considered to be a trespasser and S. 127 
does not apply. 

Reliance was placed ou tlie case in 3 
OWN Sup 162* referred to above. No refer, 
ence was made in this case to the terms of 
8. 127. Oudh Rent Act, and the decision is 
founded purely on the proposition that the 
legal status of the tenant (or in the present 
case perpetual lessee) does not change by 
reason of a decree for ejectment, unless 
that decree is actually put into execution. 
Learned counsel for the appellant contends 
that this case also is founded on the original 
wording of S. 127 as the case related to a 
compromise dated I8th April 1921, whereas 
the amending Act (Act 4 of 1921) had not 
received the assent of the Governor of the 
United Provinces until 28th November 1021 , 
and of the Governor-General until I9th 
January 1922, and was only published under 
8.81, Government of India Act on 11th 
February 1922. The old wording was as 
follows : 

Any person in possession of land occupied with- 
out consent of the landlord shall at the option of 
the person entitled to eject him as a trespasser bo 
treated as a tenant, and shall thereupon bo liable, 
etc. 

After the amending Act the present word- 
ing was substituted and the section now 
runs as follows : 

A person taking or retaining possession of land 
without being entitled to such possession may at 
the option of the person entitled to eject him as a 
trespasser bo treated as a tenant and shall there- 
upon be liable, etc. 

Learned counsel contends that as the 
section is now worded a tenant bolding over 

3. (’SO) 17 AIR 1930 Oudh 202 : 128 I C 49 : 7 

OWN 380, Haraj Kunwar v. Samad. 
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whether after formal ejectment or without 
formal ejectment ever having taken place, 
comes directly within the scope of s. 127 as 
beinjj a person retaining possession of land 
without being entitled to such possession. 

He points to the remark of the learned Dis* 
trict Judge himself where he says that after 
the ejectment decision of 1917 the defendants 
ceased to have any right. A further conten. 
tion is put forward that this being a case of 
ejectment this Court is just as much bound 
by the entries in the revenue papers as the 
trial Court was, save only where the defence 
is a plea of proprietary title. The entry of 
the defendants as “bila faisla" tenants was 
made under an order of Court in 1920 , and 
if the defendants were not satisfied with 
that entry, of which they must be presumed 
to be aware, they should have taken steps 
to get rid of it. 

In my opinion it is not ixjssiblo to hold 
that S. 127 as now worded is inapplicable to 
the circumstances of the present case. The 
result of the decree of lull is at any rate 
thismuch, that since the defendants are per- 
sons whose ejectment has once been ordered, 
from the date of that decision (subject of 
course to any appeal that might have been 
against it) the defendants are persons who 
are not entitled to possession of the land in 
jrespcct of which tlieir ejectment lias been 
.ordered. They have none the less retained 
possession of that land, and in my opinion 
they fall within the mischief of s. 127 , and 
(they are liable to have a decree given against 
them for rent at a fair and equitable rate, 
and they are also liable to ejectment. In 
my opinion the learned District Judge has 
wrongly held that the defendants could not 
be ejected under s. 127. I accordingly allow 
these appeals with costs of this and the 
Court below, set aside the decrees of the 
learned District Judge and restore those of 
the trial Court. 

G.N./n.K. Appeals allowed. 
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Mohammad I ftikhar Khan and others 

— Appellants 
v. 

Mohammad Hayat Khan and others — 

o , , , . Respondents. 

Second Appeal No. 370 of 1937, Decided 
on 19th September 1940, against order of 
Civil Judge, Gonda, D/. 3rd June 1937, 

/roc^ionaJ share means 

of area rtmaminq after transfers of specific plots. 


A. I. R. 

Fractions relate by their very nature to some 
one whole entity and it could not be that that 
entity bo something for one sub-division of the 
khata of some cosharers but quite another for 
another sub-division of other cosharers. The sale 
of a fractional share means the sale of that share 
out of the entire khata and not out of the area re- 
maming after transfers of specific plots. 

fP 78 C 31 

(b) Civil P. C. (1908). O. 41, n.2^ Orounds 
not set forth iu of appeal — Leave to argue 

cannot be granted in absence of particular reasons. 

\ Court cannot give le.-ive to au appellant to 
argue on grounds not set forth inthemomorandum 
of appeal unless particular reasons are shown why 
the leave of the Court should be granted. 

[P 74 0 1] 

II aider Husain — for Appellants. 

Mohammad Aynb — for Rcsiioudents 1, 2, 4 to 
10. 11/1 to 11/0, 13 and 14. 

Judgment. — This is a second civil appeal 
against the judgment and decree passed by 
the learned civil Judge of Gonda on Srd 
June 1937, upholding the decree passed by 
the learned Munsif of Gonda on Srd Septem- 
ber 1930, decreeing in part a suit for parti- 
tion. Tho suit was brought by Hayat Khan 
for partition of an under- proprietary khata 
of 21.99 acres. Hayat Khan claimed a 1 anna 
9 pies sliare in this khata. Tlie Muusif held 
that ho had this share, bub did not decree him 
an area to tho extent claimed by him. The 
facts of tho case have not been very clearly 
explained in the judgments of the lower 
Courts. The learned counsel for the appel- 
lants, who are Nos. i to 4, 0 to IG, 18 to 21, 

24, 25 and 27 of tho defendants, has explained 
them in the following way. He has first of 
all given the following pedigree which will 
help to elucidate the case. 

ISMAIL KHAN 


I 

Karim Dud Kbaii 

I 

^iulab Khan 
{Dio(\ issuoless) 


■'I 

Nftkehod Kbao 


I 


Mendu Kban 

..L_ 


Manobar Khau 

I 

W.ajid Ali Khan 

I 

Four RODS 


I I 

Lukoiao Kbao Amjad AH Kbau 

(died issucloss) | 

Mt. Salesman (dofts. 1 to 4«) 
Nisan (daughter) 

On tho death of Ismail Khan khata No. 2 
consisting of 21,90 acx^es was divided equally 
Ixetweon his two 80 Ds» that is. each bad an 
8 annas share. Karim Dad Khan's share 
was inherited by his eon, Gulab Khan, and 
on Gulab Khan's death this 8 annas share 
devolved on tho sons of Mendu Khan and 
Manohar Khao, the former obtaining a 
2 annas share each and tho latter, that is 
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Wajid Ali Khan, obtaining a 4 annas share. 
Altogether therefore at that time Wajid Ali 
Khan had an 8 annas share, while Lukmau 
Khan and Amjad Khan had a 4 annas share 
each. Wajid Ali Khan transferred a 3 annas 
6 pies share and had consequently only a 
4 annas 6 pies share left. His four sons 
inherited this equally on his death, that is 
to say, their shares were i anna pies 
each. On the death of Lukman Khan, his 
share went to his brother, Amjad Ali Khan, 
who thus became possessed of an 8 aunas 
share. On 26 th July 1901, Amjad Ali Khan 
transferred a 1 anna share to Mohammad 
Husain by a aole deed, Ex. 9. On Gth August 
1910, Mohammad Husain sold this 1 anna 
share to the plaintiff and a third person 
named Fazal Ali Khan by a sale deed. Ex. i. 
On 19th December 1913, Fazal Ali Khan 
transferred his half anna share thus oh- 
taioed to the plaintiff who in this way came 
to hold the whole of the l anna share ori- 
ginally transferred by Amjad Ali Khan 
in 1001 . 

Amjad Ali Khan was left with a 7 annas 
share and this he transferred in part to his 
dauglitor, Mt. Saleeman Niaan, and in part 
to defendants l to 4, sons of Wajid Ali 
Khan. He transferred to the latter a 3 annas 
share, that is to say each got a 9 pies share 
in addition to the share of i anna pies 
inherited by each of them from their father 
Wajid Ali Khan. One of these four defen- 
dants, Abdul Ghaffar Khan, (defendant i 
now dead and represented in this appeal by 
his minor sons) transferred a 9 pies share 
out of his 1 anna loj pies share to the plain, 
tiff who thus became possessed of a i anna 
l4 pi68 sh&ro. The f^cts stut6d ubov6 are not 
in dispute. It appears, however, that in addi- 
tion to the above transfers there were a 
number of other transfers of speciho plots 
which affected the shares of certain share- 
holders. It is said that mutation was effected 
on these transfers of speoiffc plots, that is 
to say. the transferees were shown as holders 
of these plots, but at the same time the 
shares of the transferors remained recorded 
as before the mutation Court having no 
power to alter them. The result was that 
while certain persons continued to be re- 
corded in the revenue papers as holding a 
certain share, that share was actually dimi- 
nished as a rwult of the transfers of speciffc 
plots, that is the share recorded was in 
excess of the real share. 

It is said in particular that although Abdul 
Ghaffar Khan purported to have a l anna 
lOi pies share when he transferred a 9 pies 


share to the plaintiff, he had not actually a 
1 anna 10 ^ pies share because bis share had 
been reduced by various transfers. At tho 
same time it is admitted that he still had 
left at least a 9 pies share to transfer. There 
is no dispute witli regard to the l anna 
share obtained by tho phiintifT from Moham- 
mad Husain and Fazal Ali Khan in lOiO and 
1913. There had lieen no transfers to affect 
this share. The dispute between the jiarties 
relates to tho 9 pies share sold to tlio plaintiff' 
by Abdul Ghaffar Khan. Tlie contention of 
the appellants was that since Abdul Ghaffar 
Khan had not as much as a i anna 10 } pies 
share when on 11th May 1920 lie transferred 
a 9 pies share to the plaintiff', that ■) pies 
share should not be considered to he a 0 pies 
share of the original IG annas, but only a 
9 pies share in the 1 anna loi pies of Al)dul 
Ghaffar Khan as diminished by the transfers 
referred to. That is to say it is argued tliat 
there should be a reduction in the nine pies 
proportionate to the reduction in tho i anna 
lOj pies. Learned counsel for tlie appellants 
has suggested that if tliis view is accepted 
the case should bo remanded to the trial 
Court to ascertain what on this basis a 
9 pies share would amount to. 

The same argument was put forward in 
the lower Courts, but did not 6nd favour 
there. Tho civil Judge has explained the 
appellants contention by a simple illus- 
tration. Ho takes the case of a khata of (14 
acres of which 24 acres are sold. A 4 annas 
share is subsetjuently sold. According to 
the appellants’ contention that 4 annas share 
really means a quarter of what is left in 
the khata after the sale of 24 acres, that is 
a quarter of lO acres and not a quarter of 
the original khata of Gi acres. Tho learned 
civil Judge thought that it would be quite 
impossible to accept the appellants' conten- 
tion. He observed that “fractions relate by 
their very nature to some one whole entity” 
and that it could not be that that entity "be 
Boraething for one sub-division of the khata 
of some cosharers but quite another for 
another sub-division of other cosliarers.” If 
the appellants contention were accepted, he 
observed, one cosharor’s sale of a 4 annas 
share would mean something and another 
cosharer s sale of a i annas share would 
mean quite another. He agreed with the 
Muosif that the sale of a fractional share 
meant the sale of that share out of the en- 
tire khata and not out of the area remaining 
after transfers of specific plots. 

Learned counsel for the appellants con- 
cedes that there is no authority which would 
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support a contrary view. The suggestion 
made on their behalf is apparently a novel 
one. I can myself see no good reason for 
dissenting from the view taken by the lower 
Courts. It is obvious that complications 
iniglit ensue if any other view were taken. 
Tlioro appears to be no serious objection to 
the view which has found favour with the 
lower Courts. As the learned counsel for the 
appellants admits, while the revenue papers 
continue to show the original share of a 
transferor even after a transfer diminishing 
that share has taken place, they also show 
what transfers of specihe plots have taken 
place. It is possible thei'efore for a would-be 
transferee to ascertain without much difti- 
culty what share, or at least ai^proximatoly 
what share, remains in his transferor’s hands. 
Actual changes of the shares resulting from 
a transfer of specific plots would not, I 
understand, be made until partition. But 
all that is necessary for a would-be trans. 
force to consider is wliether his transferor 
has, after previous transfers of specific plots 
are taken into consideration, theshare which 
ho desires to purchase. It appears to me 
that more dilliculties are likely to arise 
from accepting the appellants' contention 
than from adopting the normal method of 
calculation based uniformly on a 10 annas 
unit, and I am therefore not inclined, in the 
absence of any authority to the contrary, to 
adopt the other view. I think the lower 
Courts decided the point rightly. I have 
little doubt also that the parties to the sale 
understood that what was being sold was a 
9 pics share out of the whole IG annas unit. 

The lower appellate Court also considered 
the effect of an arbitration award between 
certain defendants, and agreed with the 
trial Court also on this point. Learned 
counsel for the appellants proposed to argue 
against the finding of the lower Courts with 
regard to this, but he conceded that the 
question was not included in any of the 
grounds of appeal. He referred to the pro- 
visions of 0.41, R. 2 , Civil P. C., under which 
a Court can give leave to an appellant to 
argue on grounds not set forth in the memo- 
jrandum of appeal, but ho could not suggest 
any particular reason why the leave of the 
Court should bo granted in this case. I saw 
no reason, therefore, to grant him leave. 
This appeal is accordingly dismissed with 
costs. 

D.S./r.k. Appeal dismissed. 
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Shco Narain and others — Plaintiffs 

— Applicants 
v. 

Bageshur and others — Defendants 

Opposite Party. 
Civil Revn. Appln. No. 44 of 1937, Deoi- 
ded on 27th September 1940, from order of 
Addl. Civil Judge (as Judge of Small Cause 
Court), Unao, D/- 16th January 1937. 

Limilalion Act (1008), Art. 75 — Waiver — . 

Instalmc}it bond with default clause Creditor 

not suing tcilhin liviitation on default of first 
(wo instalments hut accepting part of first 
i7islalmc}il towards paymeyit of s«>n due and 
then suing nn subsequent defaults for whole 
nmoutit — Held that there was waiver tn respect 
of option on first two defaults. 

CorLain 6um was payable in a number of instal- 
ments and it was provided that in case of default 
in payment of any instalment the obligee would 
have the option to recover the whole amount. On 
default of first two instalments, the creditor did not 
bring a suit within three years from the respective 
defaults but accepted part of first instalment after 
the default in second instalment. Subsequently, on 
default of the subsequent instalments, ho brought a 
suit for the whole amount excluding the first two 
instalments which were time-barred. 

Held that there was .a waiver on the part of the 
plaiotifT in respect of the option which had arisen 
to him on the first two defaults : A I R 1932 Oudh 
170 ; A I R 1934 Oudh 455 and AIR 1936 Oudh 
384, Rel. on. [P 76 0 2] 

Siraj Htisnin — for Applicants. 

Parmatina Saran Dwivedi — 

for Opposite Party Nos. 1 and 3. 

Order. — This is an application on behalf 
of the plaintiff under s. 25, Provincial Small 
Cause Courts Act, from the decision of the 
additional civil Judge of Unao exercising 
the powers of a Small Cause Court. The 
plaintiff had instituted a suit to recover 
Rs. 475 on the basis of an instalment bond 
said to have been executed on 4th August 
1932 and providing for payment of the 
amount due by a first instalment of Rs.2'2-S.O 
and subsequent instalments of Rs. 20. The 
first instalment foil duo on I3th December 
1932, the next on 9th May 1983, the third on let 
December 1933, and subsequent instalments 
up to the date of suit in May 1934, December 
1934, May 1935, December 1935 and May 1986. 
The suit was filed on 30th November 1936 
and the plaintiff claimed the whole amount 
due, excluding the first two instalments, 
which were, of course, time-barred and 
which the plaintiff alleged to have been in 
any case paid up. The cause of action 
stated in the plaint to have arisen on 3rd 
December 1933, in respect of the default of 
isb December 1933, and on dates subsequent 
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to each of the other five instalments prior 
to the date of suit. 

The learned Judge of the Court below 
hold that the bond was duly esecuted and 
was for consideration, that is in lieu of 
earlier debt. On issue 2, “Were the first two 
instalments paid? If so, its effect?”, he held 
that only Its. 20 were paid which were ere- 
dited towards the first instalment of R3.22.8.0. 
That payment was held to have been made 
and accepted on 24th August 1033, subsequent 
to the default on the second instalment which 
was duo on 0th May 1033. The learned Judge 
therefore held that the first two instalments 
had not been paid in full and therefore the 
averment in the plaint on which the cause 
of action was laid as arising on the third 
default was not correct. He proceeded to 
hold that in these circumstances the plain, 
tiff could not be deemed to have waived the 
option of recovery of the whole amount 
outstanding which arose on the date of the 
first and second defaults. The sole question 
which is to be decided on this application is 
whether in the circumstances of the present 
case it has been rightly held that the plain, 
tiff is not to be deemed to liave waived the 
benefit of the provision, and whether there- 
fore the pliiintiff’s suit which is based on 
each of the subsequent defaults prior to the 
date of suit should not have been decreed. 
Learned counsel for the plaintiff.applicant 
relies on the principles underlying the deci- 
sion in 9 O W N 260.* il o W n 1191^ and 
1930 OWN 065.* In the first of these cases 
the head-note runs as follows: 

In order to claim the benefit o( Art. 75, Lim. Act, 
It is necoKsary for the obligee to show tlut he has 
waived the benefit of the proviaions entitling him 
to BUe on an earlier default and that he bases his 
claim on the subsequent default in respect of 
which there is no waiver. It is not possible to lay 
down any hard and fast rule as to what would or 
would not constitute a waiver within Art. 75, 
Where the principal amount due on a money bond 
15 payable in four annual instalments and it ia 
provided that in case of default in payment of any 
instalment the obligee would have the option to 
recover the whole amount, a suit by tbeoblioeenot 
ijasiDg his claim on the provision entitling him to 
institute a suit on the occurrence of the first de- 
fault but showing that the cause of action accrued 
to him on the defaulu which occurred in case of 
each of the last three insUlments must be held to 
under Art. 76 and the plaintifi should bo deemed 
to have waived the benefit ol the provisions which 
entitled him to sue for the whole amount on tho 
occurrence of the flra^default, notwithstanding the 


1 . (’82) 19 A I R 1982 Oudh 176 ; 187 I 0 223 • J 
O W N 250. Nagesbar Prasad Dube v. Bakridi! 

2. ( 84) 21 A I R 1934 Oudh 455 : 161 I C 852 • 1] 
O W N 1191, Gaya Din v. Khiall Ram. 

3. (’80) 23 A I R 1980 Oudh 884 : 104 I 0 431 
1930 OWN 005, Jagat Jit Singh v. Manodat. 


fact that he states that he bus been paid his first 
instalmont and fails to prove tho same. 

The main distinction between that case and 
the present case is that in tho present case the 
suit is based upon tho option although tho 
cause of action is shown as having accrued on 
the defaults which occurred in tho case of tho 
last six instalments and not of the first two. 
The principle enunciated in this case is, to 
my mind, fairly clearly applicable to tho 
present case. The learned Judge rocogni/od 
that the plaintiff had pleaded payment of 
the first instalment and had Ijoon iinaldo to 
prove it to the satisfaction of the lower 
Court, and he remarked that tho only effect 
of it was that it was not possible to say 
that the plaintiff waived the benefit of the 
provision in respect of the first instalmont. 
I think that by this he meant that tho 
effect really was that the plaintiff' had not 
claimed waiver in his plaint. Ho went on to 
hold that the plaintiff was to be deemed to 
have waived the claim arising on tho first 
default (in tho present case it would l>o on 
the first two defaults) because he based liis 
cause of action on the subsequent defaults, 
and the option which arose on those subse- 
quent defaults. The wording is not too 
satisfactory in one or two places but this 
is what I understand the learned Judge to 
have meant. He says at another place in 
the judgment : 

Tho very fact that tho cause of action has boon 
based on the defaults which occurred in tho case 
of each of tho last throo iustalmont.s shows that 
tho plaintifi placed reliance on each of tho dofaults 
.and did not avail himsolf of tho provision which 
gave him tho option to suo for tho whole amount 
on the happening of tho first default. 

It might perhaps have been supposed 
that a distinction could be drawn between 
that case and the present case due to tho 
fact that when the suit with which tho 
learned Judge was dealing was filed all four 
instalments due under the bond had become 
due, and therefore the decision did nob go 
far enough to cover a case in which at the 
date of the suit only some of the instal- 
ments had already fallen due and many 
others were still to fall due in the future. 
In 1930 OWN 384* however it was held by 
the same learned Judge : 

In a suit on an instalment bond whore tho obligee 
16 givcQ tho right to suo for tho wbolo atnouut on 
tho occurrcnco of default in payment of any instal* 
nLODt it is open to him to waive the booedt of the 
provision on the occurrence of default in payment 
of an instalment and yot to avail himself of that 
provision when a similar default takes plooo in the 
payment of a subsequent instalment, provided the 
claim is within time. What amounts to waiver 
must depend upon tho circumstancos of each caso 


7G Oudh 


Shf.o Narainv. Bageshfr (Yorke J .) 


and it cannot bo biid down as a goncral rule that 
whorevor a iicrson omits to claim a particular 
riDiount it i/0 hold to coDstituto a waiver. A 
''reditor need not adduce allirniative evidence in 
siipj) ^rt . f waiver, which generally ii; to bo inferred 
from all thr» j;urrou!icling cireumstanre?. 

In tliat particular case, however, the 
learned Jud{’e for practical purposes did base 
the conclusion that there h.ad been waiver 
on the fact that the plaintiff had omitted 
to claim tlio amount due on the first instal. 
ment which had become time-barrod. He 
took tho view that the plaintiff was evi- 
dently aware of his rii'ht to sue on the 
earliest default, and that as lie did not do so. 
and as he framed his plaint specially with 
an eye on tho provisions of Art. witli a 
view to claim tlio whole of the amount of 
the bond (less that wliicli had become time- 
barred) on t)ae basis of the provision entitl- 
in}?tlie plaintiff to recover tlip wliole amount 
on the occurrence of default in j):iymcnt of 
any instalment, ho must ho deemed to havo 
waived tlie exercise of Mio option on tho 
first instalment. Tn ll o W N iMi- the same 
learned Jud^esittin^ in Bencli with anotlier 
Judge licld that 

if a '-ertain aiuount \< aijrcc') fo l.e pii-l by 
montlily iiistalmcnl-. with .a comlitioii tliat in .I.-- 
lauil in payment of any iii-,t:tltncnt, the whole 
reniaininj; s.im ‘:hoiil<] Ixicomo payal.lu, tho cre- 
ditor may .accept piyincnt of in.etalinciit.^ after due 
<lat<-, thereby iiitiilieilly waiving his right to buo 
for the whole amount due and mav sue upon a 
sub3e<iuoiit default in p lyiiicnt of any future instal- 
ment. ll is, however, not possible to lay down any 
bard and favt rule as to what would or wmild not 
constitute a waiver. 

The general current of decisions in this 
Court is clearly in favour of interproting 
any facts whicli cun possibly be so inter- 
preted as favouring the view that tho cre- 
ditor has waived the exercise of tlio option 
on tho first instalment when ho buses his 
suit on subse'juent defaults which are within 
limitation, and does not seek to found his 
cause of action on tlie earlier defaults. The 
Question then is, are there any facts or cir. 
curnstances in tlie present case wliich can 
lead to the inference that tliere has been a 
waiver on tho jwrt of the [ilaintiff ? In tho 
light of the decision in 9 o W n i’io* tho 
view taken by the learned Judge of tho 
Small Cause CJourt that in %-iew of the fact 
that tho plaintiff has pleaded payment ho 
cannot be allowed to fall back on a plea of 
waiver is not sustainable. In the present 
case, we have it that tho first instalment fell 
due in December 1932 and the second in May 
1933. Despite the fact that the plaintiff had 
by the first default an option to sue for the 
whole amount at once, he did not institute 
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any suit either before the second instalment 
fell duo nor yet within tho poriod of throe 
years from the date of the first default. 
Similarly, in tlie case of tho second instal- 
ment not only did ho not institute a suit 
within the six months hoforo the third 
instalment fell duo nor within three years, 
hut after tliis default had taken place, he 
also accepted payment of a sum of Rs. 20 
towards the amount duo on the bond. It 
was saiil liy tho lower Court that a jiart 
payment of an instalment after that instal- 
ment had fallen due does not amount to an 
implied waiver, whereas the acceptance of 
full p'lyinent of an instalment which had 
fallen in default would amount to a waiver. 
To my mind the matter should be looked 
at in a difierent way. The payment of 
Hs. 20 by the defaulting borrower afforded 
tlio creditor a good motive or a good reason 
for not instituting a suit against his debtor, 
and if the plaintiff had a good motive for 
not exercising tlie option, that very fact is 
a reason for sup[K>sing liim to have waived 
it. 'J'hen again tho learned Judge of the 
Court below lias heoii led astray by thinking 
that tho plaintiff has in effect based liis 
cause of action on the first two instalments 
by alleging that tlioso instalments had Iwen 
paid. IJo says, “It is to bo noted that in the 
present case the plaintiff lias not omitted to 
claim these first two instalments.” It is 
incomprehensible to mo how a party can be 
said not to liavo ninitted to claim instal. 
inents for which ho delihcratoly says he 
makes no (dairn. Tlio reasoning ui>ou which 
therefore the learned Juflgo says that there 
could not be deemed to he any waiver by 
reason of tho plaintiff not having omitted 
to claim those instalments is fallacious. 

Ijoariied counsel for tlio opposite party 
has argueil that tlioro is nothing whatso- 
ever on tlie record to justify tho view tliat 
there has been any waiver. On the other 
hand, there are tlio facts to whicli I have 
drawn attention above and tho very frame 
of tho plaint which is based on the defaults 
sabseQUont to tho lirst and second defaults. 

In tlio light of tho <lecision3 of this Court 
to which I havo referred above I am of 
opinion that tho circumstances [iresont in 
this case do bring it within the current of 
decisions in tho cases quoted and make it 
obligatory upon mo to hold that there was 
a waiver on the part of tho plaintiff in res. 
jiect of tho option which had arisen to him 
on tho first two defaxilts. Tho learnexl Judge 
of the Small Cause Court has wrongly dis- 
missed tho suit as being barred by limits- 
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tion. I set aside the order of the Court 
below and hold that the suit was not barred 
by limitation. As there are some points 
arising out of the plea that the defendants 
are agriculturists which are still to ho 
decided, I remand the suit for disposal to 
the Court below. The appliciint will in any 
event be entitled to his costs of this appli- 
cation. 

D.S./r.K. Suit remanded. 
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Yorke J. 

Khadim Ali — Defendant — Api>ellant 

V. 

Jagannath, Plaintiff and others 

Defendants — Respondents. 
Second Appeal No. 137 of 1938, Decided 
on 16th September 1940, against order of 
Addl. Civil Judge, Bara Banki, D/- Gtli 
April 1938. 

(a) Oudh L<ito$ Act (18 of 1870). S. 8 — Area 
ouliide urban area or abadi «« not town. 

The word “town” In 8. 8. Oudh Liiwe Act, 
TnoanB nothing outsldo tho urban aroa or ul>adi. 
Honce in the ca&e of Fatohpur it is the abadi only 
which oonatitutos the town of Patohput, and the 
lands outside the abadt which form part of a reve- 
nue mahal and village are not town, and are there- 
fore subject to the ordinary law as provided in 
Ss. 6 and 7, Oudh Laws Act : 7 O C 74 and 12 0 C 
1 . Rel. on. [P 78 q 

(b) Oudh Laws Act (18 of 1676), S. 9 — Sale 
of under. proprulary (enure ~ Member of village 
uKdor.propr^elary community has preferential 
ryjht to member of village proprietary community. 

In the case of a tniugfer of property hold under 
an under-proprietary tenure tbe order of priority is 
(1) ooaharors of tho suL-diviaion or patli, that is 
the under.propriotary patti in order of their rcla- 
tJonship to the vendor or mortgagor, (2) cosharers 
/Yr®'® ODder.propriotary mahal in the same 
order, (8) any member of tbe village undor-pro- 
prletory community, and (4) the proprietor, which 
would apparently moan any member of the villane 
proprietary community. An under-proprietor has 
no right of pre-emption in respect of a transfer of 

Ht “ proprietor has such 

right In the case of a transfer of property hold 

under an under-proprietary tenure under clause 4. 

(c) Eviden^ Acl (1872). S. 76~Copy%'^lml 

« document does not bear 

ff ^rificato written at the foot of such copy that 

document and is not sup- 

V the person who prepar^ 

it, the copy is inadmissible in oyidonce. [P^ 79 C 11 

atl^L^^irl/' R- 27-Documenl 

°/ Porfv not produced by 
Courf_/f cannot he allowed in 
appeal to fill up lacuna %n evidence. 

Where a document which was all aion/rin n... 
po..e„i„„ iH„ 


him ill the trial Court as ovidcuce of his title, tho 
duoument c.Tniiot be allowed in appeal to fill up a 
lacuna in ovidenco. (P 70 C ‘l\ 

Alihtar llnusin — for Appellant. 

L. S, .Visrrt — for Rcsponclent 1. 

Judgment. — This is a second appeal in a 
pro-omption suit relating to certain land in 
Fatehpur. Defendants 2 to l, by a sale deed 
dated llth .Tune 10 “G, sold to t lie s endee appel- 
lant Khadim Ali proprietary plots in mahal 
Raja Amir Hasan Khan and uiulor-inoprio- 
tary plot in mahal chalc Aiina both situated 
in village Fatehjiur for Rs. 2JOO of wliich Ks. 
1180 were left for redemption of a mortgage. 
Thereupon tbe present respondent i Jagivn- 
nath instituted a suit for pre-emption alle- 
ging that the vendee Khadim Ali was a 
stranger and that he had a preferential right 
in respect of both the properties transferred 
by the sale deed. A number of pleas were 
raised wliich gave rise to tlio following 
among other issues : 

(1) lltis the plaiiitifi got a prefereutial right to 
pre-empt the property in suit ? 

(2) Is Fatehpur a town and not subject to right 
of pre-emption as pleaded ? Its eRect. 

The remaining issues are no longer in 
dispute in this appeal. Tho trial Court hold 
that the plaintilT had a preferential right 
and that the land in suit was not situated 
in a town and was therefore subject to a 
right of pre-emption. It held that the plain- 
tiff was entitled to pre-empt on payment of 
the full amount of consideration, namely 
Rs. 2300. The learned additional civil Judge 
of Bara Banki in appeal has maintained the 
findings of the trial Court on the points 
raised in issues l and 2 . The first question 
for decision in the suit as also in tbe appeal 
was really that which was raised in issue 2 . 
The lower appellate Court has held that 
Fatehpur is a town but that the land in suit 
is part of tho rural agricultural area, is 
situated outside the abadi and therefore 
any transfer of these plots is subject to a 
right of pre-emption. Learned counsel for 
the appellant has relied on the decision of 
a single -Judge of this Court in c o W N 412 * 
in which it was held that 

Ametbi being a town, the inhabitants thereof do 
not form a village community and any right of 
pre-emption which they may have belongs to them 
as a special custom and not as a matter of taw. 

Pullan J. remarked that 
there can be no distinction drawn in my opinion 
between the land lying outside tho town and the 
land lying inside it. 

^ It seems that there was somethiog spa. 

cial about tbe town of Amethi or else the 

1. (”29) 16 A I B 1029 Oudh 278 : 118 f^s’lsTe 
O W N 412, Mt, l^Iitban v. Mahabir, 
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attention of the learned Judge was not 
drawn to the cases which have been put 
before me. It would have appeared to me 
that the expression ‘town’ or city’ which 
finds place in s. 8, Oudh Laws Act could in 
the case of Fatehpur, which was a town 
under the provisions of the Bengal Chauki. 
dari Act (Act 20 of 185C), now replaced 
by the U. P. Town Areas Act of lOii, 
at best I'elate to that area which was 
included within the limits of the town as 
provided by S. 4 of the former and s. 3 of 
the latter Act. Learned counsel for the res- 
pondent has however referred mo to two 
cases of the Judicial Commissioner’s Court 
|in which it was held that "town” in S. 8, 
Oudh Laws Act, means nothing outside the 
urban area or abadi. The learned Judicial 
Commissioners in 7 o G 74^ at p. 7 g re- 
marked: 

When a word is not expressly dofinccl in an Act 
It must bo read in its popul.ar, natural and ordi- 
n.-iry senso unle&» there is reason upon the face of it 
to believe that it was not intended to Uar that 
construction. In its popular signification a town 
means the space which, for the time being, is 
covered by, or occupied accessory to, houses col- 
lected together in a mass, and in sufiicient number 
to be ordinarily designated as a town; and includes 
unbuilt on lands that m.ay be within the ambit of 
such collectol mass of houses, but not lands out- 
Side such ambit, though within a borough : 
Stroud s Judicial Dictionary, S. V. Town. 

This view was followed in a later Bench 
case of the same Court in 12 o C In the 


Raja Amir Hasan Khan, the plaintiff as a 
proprietor in mahal Chak Aima would have 
a preferential right to pre-empt the sale of 
the under.propriotary plots in mahal Chak 
Aima. The foundation of the whole matter 
19 this. The plaintiff in order to succeed in 
his suit must be able to oust the defendant 
from both the properties. If he bad priority 
over the defendant vendee in respect of 
only a portion of the property his suit must 
be dismissed because ho would then be in a 
position to pre-empt only a portion of the 
sale. The position of the plaintiff is quite 
clear. lie is proved to be a superior proprie- 
tor in mahal Chak Aima. In reference to 
mahal Raja Amir Hasan Khan he is a 
member only of the proprietary village com- 
munity of Fatehpur village wherein both 
these mahals are situated. The defendant 
vendee claimed to be an under-proprietor 
in mahal Raja Amir Hasan Khan and bad 
it been the fact that he was an under. pro- 
prietor in mahal Raja Amir Hasan Khan, it 
appe.ars to mo that he would also have been 
a member of the village under-proprietary 
community for the whole village of Fateh, 
pur, and he would therefore have had a 
preferential right to the plaintiff pre-omp- 
tor in respect of the sale of under-proprie- 
tary property in mahal Chak Aima of 
village Fatehpur. 

The confusion in the mind of the learned 


present case the evidence was clear and it 
was shown that the lands in suit lay out- 
side the town area which was confined to 
the abadi. In my opinion the lower appel- 
late Court rightly held that it was the 
abadi only which constituted the town of 
Fatehpur, and the lands outside the abadi 
which formed part of a revenue mahal and 
village were not town, and were therefore 
subject to the ordinary law as provided in 
Ss. 0 and 7, Oudh Laws Act. The lower ap- 
pellate Court therefore rightly held that 
there was a right of pre-emption arising on 
the sale of these plots. The second point 
which arose in the Courts below and which 
has again been argued at some length before 
me is whether the plaintiff has a preferen- 
tial right over the vendee. It appears to mo 
on a consideration of the judgment of the 
lower appellate Court that that Court had 
not got a very clear idea as to the interpre- 
tation of S. 9, Oudh Laws Act, and this has 
led that Court to say that even if the ven. 
dee were an under. proprietor in mahal 
® ^ Pwhad v. Saheb-UFni^ 


civil Judge arises probably from the fact 
that the decision of the Privy Council in 
11 o w N 843* was nob put before him. 
Learned counsel for tho respondent has re- 
ferred to Abdus Salara's Law of Pre-emp- 
tion in Oudh, 1938 Edition, p. 35 following 
where in discussing ols. 8 and 4 of 8.9 the 
learned commentator has referred to the 
course of judicial interpretation in regard to 
these clauses. Their Lordships of the Privy 
Council at pwige 849 following referred to the 
decision of tho Judicial Commissioner in 
1 O I) 209,*’ in which it was held that S. 7 
contemplates two separate village commu- 
nities, one proprietary and tho other under- 
proprietary. This view was approved by 
their Lordships who remarked : 

In tho next pines their Lordships aro of opinion 
that tho section contemplates a proprietary village 
community ns distinguished from an undcr-pro- 
prietary village community. 

It follows that when wo come to analyze 
S. 9 the position is that in the cas^of 8ale_of 

4. (*34) aiAIR 1934 P 0 158 : 161 I 0 74 : 01 I A 
286 : 9 Luck 407 : 11 O W N 848 (P 0), Birendra 
Bikram SlDsh v. Brij Afohao Pfindo* 

5. V8H) 1 O D 209 : Oudh 8. 0. No. 140, p. 161 
Aabraf-oD'OtMa ▼. Parbbu NonilD. 




1941 


Khadim Ali V. Jagannath (Yorke J.) Oudh 79 


proprietary share of plots the order of per- 
sons entitled to claim the right of pre- 
emption is as follows : (l) Ck>8harers of the 
sub-division of patti, (if any), of the tenure 
in which the property is comprised, i. e., 
cosharers of the proprietary patti in order 
of their relationship to the vendor or mort- 
gagor, ( 2 ) cosharers of the proprietary 
mahal in the same order, (3) any member 
of the village proprietary community, (4) 
does not arise in this case as it applies to 
cases of sales of under- proprietary property. 
In the case of a transfer of property held 
under an under-proprietary tenure the order 
of priority is : (1) cosharers of the sub-divi- 
sion or patti, that is the under-proprietary 
patti in order of their relationship to the 
vendor or mortgagor, (2) cosharers of the 
whole under-proprietary mahal in tlie same 
order, (3) any member of the village under- 
proprietary community, and (i) the proprie- 
tor, which would apparently mean any 
member of the village proprietary commu- 
nity. An under-propriotor has no right of 
pre-emption in respect of a transfer of pro- 
prietary property, vide 1937 OWN 1217,® 
but a proprietor has such right in the case 
of a transfer of property held under an 
under. proprietary tenure under cl. 4. 


It is in the light of this gradation list 
that wo have to consider the rights of the 
parties to the present suit and it thus be- 
comes necessary first to decide what, if any, 
status whether os proprietor or under- 
proprietor the defendant had. The case of 
the defendant was that be was an under- 
proprietor of a plot in mahal Raja Amir Hasan 
Khan. The burden was clearly upon the 
defendant to establish his status as under- 
proprietor. The only evidence upon which 
he relied was a copy of an extract from the 
under.proprietary khewat. Ex. 45 . The trial 
Court considered this document to bo suspi- 
oious. I have looked at the document and 
have not the smallest hesitation in saying 
that whether or no it was suspicious it was 
certainly inadmissible in view of the provi- 
sions of s. 70, Evidence Act. The document 
purports to be a copy given by a public 
officer having custody of a public document 
but 8. 76, Evidence Act, requires that such 
a copy should bear a certificate written at 
the foot of such copy that it is a true copy 
of such document. This document. Ex. 46 , 
boars no such certificate and it was not sup. 
ported by the evidence of the person who 


6. (*87) 1937 OWN 1217 : 171 I C 
Kuer V. Basant Bal. 
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prepared it. It was, in my opinion, very 
rightly regai'ded as not proving that tho 
vendee was an under-proprietor or a co- 
sharer in mahal Raja Amir Hasan Khan. 
The defendant in the lower appellate (Dourt 
sought to support the entry in Ex. 45 by 
tendering his own sale deed as a fresh 
evidence in appeal. 

The learned Judge x-omarkod tliat “in tho 
absence of very strong reasons I am not pre- 
pared to admit that title deed as a fresh 
evidence in appeal’’ and I cannot by any 
means say that the learned civil Judge was 
wrong in refusing to admit in appeal a docu- 
ment which was all along in tho possession 
of the defendant hut was not produced byl 
him in tho trial Court as ovidenco of hisj 
title. The document, if admitted in appeal,^ 
would probably have been denied, and in 
the absence of evidence to prove its gen- 
uineness and effectiveness would not have 
improved the defendant’s case. An applica- 
tion has been made that this document 
should he permitted to bo filed in this Court 
on the view that it is necessary to enable 
the Court to pronounce judgment. In my 
opinion that is not the case and the appli. 
cation is really only made to enable the 
defendant to fill up a lacuna in his evidence 
which lacuna was the result of iiis own 
negligence. The learned civil Judge rightly 
refused to admit this document and I reject 
the application for its admission in this 
Court. Tho result of this is that there is no 
evidence on the record at all to show that 
tho defendant had any share either proprie- 
tary or under.proprietary in either of the 
two mahals in suit. Tho plaintiff being a 
member of the proprietary village commu- 
nity was clearly entitled to pre-empt tho 
sale of the proprietary plots in mahal Raja 
Amir Haaan Khan under clause “thirdly” of 
S. 9. Similarly as a member of the proprio- 
tary village community he was also entitled 
to pre-empt the sale of the under-proprie- 
tary plot in mahal Chak Aima under clause 
“fourthly” of the same section. The plain, 
tiff’s suit was, in my opinion, rightly decreed 
by the trial Court, and the defendant's ap. 
peal was rightly dismi6$ed by the lower 
appellate Court. There is no force in tho 
present appeal which also fails and is 
dismissed with costs. 

D.s./r.K. Appeal dismissed. 
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SheiJ:h Dildar Husain _ Plaintiff _ 

Applicant 

V. 

linho,. l.al and another - Defendants 

p- .11 -D 4 1 V. — ORl'Osifco P.arf,y. 

Givil Revn. Applo. No. 1 . 3 !» of 19?59. Pe 

ciderl on dObh September 1940 . from order 

of^Munsif, North Lucknow. D/- 2 nd May 

O'. P. Kncuviherc<1 E&lntci Act 

Si SS-r'r 

ther instituted hy the landlord (del^r) or br th^ 
claimant (creditor). Hence, wliere the debtor had 

appl,cl un<lorS .4 U.P.Encumbcrod K.tnt, Act ^nd 

the debt is proved under fho provicione ni a » 
a suit by him under S 33 r}. a! 

Relief Act. which is p^n%n«’a thafi ^ 

-/ . A. Asthana — for Applicant. 

D. I). Chantlrn <iud /■. />. Uaslo^i _ 

Order Tl 1 •ni'l 2. 

in the follow- 

fof T ’t filed a suit 

for accounts before the Munsif, Nortli Luck 

now on 2 . 3 rd ^^arcll i'). 3 c under S. .33 V P 

Agncultunsts- Relief Act. with respect to 

certain mortgages and promissory^ notL 

onnosir"^ the defendants- 

opposite parties. In September 193 G. while 

the ^id suit was ponding, ho applied under 

Kstates Act. before 
the learned special Judge, first grade, against 

mrtroT' Th the ophite 

l^rtios. The op^sito parties applied to the 

iuu“Sndr? K e*-^de.tostay the 

N^ti^r ^ I ® learned Munsif 

North Lucknow, under s. 88 , U p AfTHrn] 

tunsts’ Holier Act, Thie j,myorZ, t®fuee“d: 

An appeal against the aforesaid decision wi 

to thtT’^^^d they applied 

Lucknow for 

bared Kstates Act. By an' •ocde/^dald " 

May 1939 , the learned Munsif. North Luc^ 

8 33 UP ^ proceedings under 

8 . 33 , U.P Agriculturists' Relief Act, till the 

dispel of the proceedings under the Kn. 
umbered Estates Act pending before the 
^rned special Judge, first grade. Lucknow 
The applicant (debtor) cnme« 


V. Baboo Lal 


A. I. B. 


a ainst the aforesaid order of the learned 

fo^re”^'^' ^1^® matter originally came up be 

K.-ki'*"'' brother, the late Radha 

Kushna Srivastava J.. who by an order 

dated 23 rd January loio, referred the ques 

Conr^ a Bench oahis 

Court under s. 14 . cl. 2. Oudh Courts Ac 

inasmuch as in his opinion there was aeVn' 

diet of authority between the two decisions 

nfl p 1 AUahabad 

I gb Court reported in ai R 1939 all 477.3 

The question for determination before us 

□ learned Munsif had the 

jurisdiction to sUy the suit under s. 33. U.P. 
Agucultunsts Relief Act. pending before 
urn under the provisions of s. 7(1) (a), En- 
cumbered Estates Act. Section 7. cl. i (a) 
lays down : ' 

S 'Jth? Collector has passed an order under 

coDsoquonces shall ensue (a) all 

fn a^ciWl said oVdor 

O'- revenue Court in the United Pro. 

which thriSi 

UDica the landlord is subject oc with which his 

S Ttave7'rir".*"«?’“®‘ or order.Xl 

, ^tt’^ehmonts and other execution 

TorcA ln Court and then in 

*°. respect of any such debt shall become null 

process in execution shall, 
except as hereinafter provided, bo issued. 

It IS contended on behalf of the debtor 
that 8 . 7 ( 1 ) (a) refers to proceedings and 
suits against the debtor and not by him. 

eliance is placed upon a decision of the 
Allaiiabrul High Court reported in AIR 1938 
ALL 177,’ whore it was held that 
0 procoodings, attachments, processes and suits 
monOon^ in clauses (a) and (b) of S. 7. U. P. En- 
cumbered Estates Act, are procoo<iings, attachments, 
pri^sscs and suits ogainst the landlord in respect 
of debts and the landlord himsoU is not necessarily 
iDder any disability for taking proceedings which 
bo may bo entitled to take under the law for the 
protection of his interest. 

No reasons are given in support of the 
view taken in the above case. We are of| 
opinion that the language of S. 7 (l) (a), U.P. 
Encumbered Estates Act, is quite clear and 
unambiguous and leaves no room for doubt 
that it applies to all proceedings in any 
civil Court whether instituted by the land- 
lord (debtor) or by the claimant (creditor). 

We do not think that the Legislature could 
have contemplated that a debtor should 

1. (*39) 26 A I R 1989 Oudh 76 : 179 I 0 630 : 14 
Luck 624; 1930 OWN 118: 1989 O A 174, Ram- 
aagar Prasad v. Jffc. Shayama. 

2. (’89) 26 A I R 1989 Oudh 184: 181 I O 01: 1939 
O W N 386 : 1989 O A 871, Baijnath Singh v, 

Tulshi Ram. 


uuuge, nrsc grade, Lucknow ruisiu Kam. 

J-ne applicant (debtor) comes un in r«,.: • ' 26 A I R 1988 All 477 j 177 1 0 216 : 1988 

OMSlon A L J 541, Shoo Barnn Singh v. Baablr Prasad. 
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carry on two separate proceedings under the 
Agriculturists' Relief Act, as well as under 
the U. P. Encumbered Estates Act, simul. 
taneously. The intention of the Legislature 
must be gathered from the language of S. 7 
(l) (a). Encumbered Estates Act, and it is 
not permissible for us to read into that 
section an intention which the Legislature 
has not chosen to express. We feel we are 
justified in this conclusion by the language 
of S.li, cl. 4 (c), Encumbered Estates Act, 
which dehnitely states that 
the provisions of the U. P. Agriculturists’ Relief 
Act of 1934 shall not be applicable to proceedings 
under this Act. 

It seems to us that the Legislature pro- 
vided separate reliefs to a debtor under the 
Agriculturists’ Relief Act and the Encum- 
bered Estates Act, aud it was left to him to 
choose whether he should take advantage of 
the provisions of S.33, Agriculturists' Relief 
Act or S.4, Encumbered Estates Act. Under 
s. 33, Agriculturists' Relief Act, an agricul- 
turist debtor is entitled to sue for an account 
of money lent or advanced to or paid for 
him by any persons. The Court is given tho 
power to follow the provisions of ch. IV of 
the Act and tho provisions of the Usurious 
Loans Act, lO of 1918. Sections 28 to 31 of 
ch. IV deal with the reduction of interest 
in favour of the debtor. Section 3-2 relates 
to tho duty of a creditor to maintain and 
furnish accounts while S.3i imposes penal- 
ties for non-compliance with the provisions 
of s. 32 namely the disallowance of interest 
and costs. Ample relief is available to a 
debtor under the provisions of s. 14 (4) (a) 
and (b), Encumbered Estates Act. A careful 
perusal of the aforesaid provisions in tho 
two Acts is enough to show that the Legis- 
lature did not intend the continuation of 
the proceedings under the Agriculturists’ 
Relief Act, when tho debtor had applied 
under s. 4, Encumbered Estates Act. Once 
the debt is proved under the provisions of 
the latter Act there seems to be no good 
reason for tho continuation of the proceed- 
ings under the Agriculturists' Relief Act. The 
debtor himself submitted to the jurisdiction 
of the special Judge by applying under s. 4 , 
Encumbered Estates Act, and it is somewhat 
anomalous that he should be allowed to 
carry on proceedings at the same time under 
S.33, U. P. Agriculturists’ Relief Act. We 
are therefore of opinion that s. 7 (i) (a) upon 

a proper construction of its language un- 
mistakably shows that it applies to all pro- 
ceedings whether instituted by the debtor 
or l)y tho creditor.' In a case reirorted in 
1911 0/11 A 


1940 0 A 138* it was held that • 

Clause (b) of S. 7 (1) appears on the face of it to 
apply to a suit or other proceeding flled by a party 
after the passing of an order under S. 6 and does 
not contemplate suits or proceedings remanded by 
a Court of appeal. 

At p. 140, however, it was observed follow- 
ing the view enunciated in air 1933 ALlj 
477® that 

both the clauses of 8. 7 (1) appear to contemplate 
suits or proceedings against landlords for enforce- 
ment'of debts due by them and not to suits or 
prooeodiogs that tho landlords themselves are 
entitled to institute under any law. 

We are of opinion that the latter obser- 
vation was really not necessary for the 
decision of that case. Tlie result is that the 
decision of the lower Court directing the 
stay of the proceedings under S.33, Agri- 
culturists’ Relief Act, till the disposal of the 
proceedings under the Encumbered Estates 
Act, ponding between the parties Ijeforo the 
special Judge, lirst grade, is correct. Tho 
application fails and is dismissed with costs. 

d.s./r.K. Application dismissed. 

4 . {’40)27 AlR'moliTdhlio'?; 185 i'cT-rC:' 1940 

OWN 129 : 1940 0 A 138, Ainbika Prasad v. 

Mt. MaqbulunniEea. 

A, I. R. 1941 Oudh 81 
Thomas C. J, and Ghulam Hasan J. 

Sheo Rakhan Lal — Applicant 

v. 

Sundar Lal — Opposite Party. 

Civil Rof. No. 8 of 1940, Decided on 21st 
October 1940, made by the Commissioner, 
Lucknow Division. 

V. P. Tenamy Act (17 of 1939), S. 296— Word 
does not include appeal — Suif instituted 
under S. 127, Oudh Pent Act of 1886, dismissed 
before commencement of V. P. Tenancy Act of 
1939 — Ai>i>cal lies to District Judge and not to 
Commissioner. 

Tho word ’’suit” used in S. 296 means nothing 
mote nor less than a suit contemplated under the 
provisions of tho Agra Tenancy Act of 1926 or tho 
Oudh Rent Act of 1886, and there is no warrant 
for bolding that the meauing of the word "suit” 
should be so extended as to include an appeal: AIR 
1940 Oudh 364 and AIR 1940 All 445, Pel. on. 

(P 82 C 1] 

Hence, whore a suit instituted under 8. 127, 
Oudh Rent Act of 1886, is dismissed before tho 
commencement of tho U. P. Tenancy Act of 1939 
appeal lies to the District Judge and not to the 
Commissioner. [P 83 C 1] 

Parmeshwar Din, Special Agent in person — 

for Applicant. 

Opposite Party in person. 

Order. — This is a reference made by the 
learned Commissioner of the Lucknow Divi- 
sion under S. 289 (2) , U. P. Tenancy Act (17 of 
1939) aud arises out of a suit for ejectmonb 
and arrears of rent under S. 127, Cudh Rent 
Act (22 of 1886 ), filed by the appellant against 
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the respondent. Tho suit -was dismissed on 
24th September 1939, by the Sub-divisional 
Officer of Muhamdi, District Eheri. The 
appeal was filed before the District Judge on 
30th October 1939, but it was returned by 
him on 29th January 1940, on the ground 
that he had no juristliction to decide the 
appeal which in his opinion should be filed 
before the Commissioner. Accordingly he 
returned the appeal to the appellant for 
presentation before the Commissioner. The 
learned Commissioner is of the opinion that 
the appeal was rightly filed in the Court of 
the District Judge as it is that Court to 
which the appeal from the order under s. 127 , 

Oudh Rent Act, lay under the old Act. He 
has taken the view that s. 29C, U. P. Tenancy 
Act, does not apply as the word ‘‘suit" used- 
in that section does not include an appeal. 

The Oudh Rent Act (22 of 188G) has been 
repealed by the U. P. Tenancy Act of 1939 
from 1 st January 1940. Under the former 
Act, appeals in such cases lay to the District 
Judge while under the U. P. Tenancy Act 
of 1939 the appeal in a similar suit lies to tho 
Commissioner. The learned Commissioner 
has made a reference to this Court for the 
decision of the question of jurisdiction. Tho 
only question raised by the reference is 
whether tho appeal against the decision of 
the Sub-divisional Officer of Muhamdi under 
S. 127, Oudh Rent Act of 1880 , lay to the Dis- 
trict Judge or whether in view of the provi- 
sions of S.29C, U. P. Tenancy Act of 1939 it 
lies to the Commissioner. Section 290, U. P. 

Tenancy Act. runs as follows; 

A suit UDder tiny of tho provisioDS of the Agra 
Tenancy Act. 1926, or the Oudh Rent Act, 1880, 
which is ponding at tho commcncemont of tbisAct 
or a decree under any of the provisions of either of 
these Acts, which has not been satisfied in full nt 
such commencoment, shall bo decided or executed, 
as the case may be, in accordance with tho corres- 
ponding provision of this Act and if there is nosuch 
corres^nding provision, the proceedings rclutinR 
to such suit or decree sbaU be quashed. 

The word suit" has not been defined in 
the Act. On tho other hand, we find that 
suits and appeals have been separately 
(treated in the Act {vide chap, m). We aro 
of opinion that the word "suit" used ins. 290 
'means nothing more nor less than a suit 
wntemplated under tho provisions of the 
Agra Tenancy Act of 1926 or the Oudh Rent 
Act of 1860 , and there is no warrant for 
.holding that the meaning of the word "suit” 
should be so extended as to include an 
appeal. All that tho section lays down is 
that a suit under any of the provisions of 
Apa Tenancy Act, 192C, or the Oudh 
■Kent Act, 1880 , which is pending at the date 


A. I. R, 

of the commencement of the U. P. Tenancy 

1 •? 1st January 1940, shall be 

decided in accordance with the corresponding 
provision of this Act and if there is no such 
corresponding provision, the proceedings 
relating to such suit shall be quashed. Whe- 
*8 corresponding provision in 
the U. P. Tenancy Act of 1939 analogous to 
S.127, Oudh Rent Act of 1886 or not, it is 
clear that if tho word ‘suit’ used in the 
section cannot be construed to include the- 
case of an appeal, this section will not apply. 
As a matter of fact, this case is covered by 
a decision of this Court in 1940 OWN 621.1 
It was held in this case that S, 296, U. P. 
Tenancy Act, refers only to suits which have 
not already been decided by the trial Court 
at the time when the now Act came into 
foice, and that a suit cannot be said to be 
pending within the meaning of S. 290 after 
it has been decided by tho trial Court. A 
similar view has been taken by tho Allaha- 
bad High Court in 1940 R D 274.* 

We have no doubt that the Legislature 
never intended to lay down that once the 
rights of the parties had been adjudicated 
by a Court according to the law prevalent 
at the time of such adjudication, a wholly 
different law should bo applied to the deci- 
sion of the case when the matter reached' 
tho stage of an appeal. It was held by a Full 
Ronch of the Allahabad High Court in 50 
ALL 905* that a right of appeal in a suit is 
governed by the law prevailing at the date 
of the institution of the suit, and not by 
the law prevailing at tho date of the deci- 
sion of the suit or at tho date of the filing 
of the appeal. It was held that under 8.6, 

U. P. General Clauses Act of 1904, unless a 
different intention apjiears, tho repeal of 
an Act cannot affect any right, privilege, 
obligation or liability acquired, accrued or 
incurred under any enactment so repealed : 
or affect any remedy or any investigation 
or legal proceeding commenced before the 
repealing Act shall have come into opera- 
tion, and any such remedy may be enforced, 
and any such investigation or legal proceed- 
ing may bo continued and concluded, as if 
the repealing Act had not been passed. 

In 1940 OWN 888,* it .was hold that 

1. ('40) 27 AIR 1940 Oudh 804: 189 I C 248: 1940 
OWN 621, Bbagwnli Prasad v. Rnin I^autan. 

2. (’40) 27 AIR 1940 All 445 : 190 I 0 622 : 104^ 

A L J 578 : 1940 R D 274, BIndraban Katlar v. 
Gaoga Bam. 

3. (*28) 16 AIR 1928 All 487 : 111 I 0 6 : 50 All 
906: 26 ALJ 098 (FB), Ram Slngha v. Shankar. 

4 . (’41) 28 AIR 1941 Oudh 66 : 190 I 0 797 :19K' 
OWN 888, Tulil Ram v. iladho Ram. 
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changes in procedural law cani;ot operate 
retrospectively so as to affect rights which 
have accrued before the Act which makes 
those changes come into force. We are there- 
fore satisfied that the right to appeal in the 
present case is governed by the Oudh Kent 
Act of 1886 and as such the appeal lay to 
the Court of the District Judge. We accord, 
ingly accept the reference and direct that 
the learned Commissioner shall return the 
appeal for presentation to the Court of the 
District Judge. This order governs Civil 
Reference Nos. 9, 10 and 11 of 1940 also. 
When these appeals are re-filed before the 
District Judge by the appellants in the res- 
pective cases, they shall be decided on the 
merits and no plea on the ground that the 
appeals have become time- barred by reason 
of the order of the District Judge returning 
the appeals for presentation to the Commis- 
sioner shall be entertained. Such time as 
may have elapsed is excused under s. 14 , 
Limitation Act. Let the papers be returned 
to the Commissioner. 

D.S./r.k. Reference accepted. 


A. 1. R. 1941 Oudh 83 

Yorre and Ghulam Hasan JJ. 

Sampat Singh — Applicant 

V. 

Nakchhed Singh and others 

Opposite Party 

Civil Eef. No. 16 of 1940, Decided or 
4th October 1940; reference made by Mun. 
sif, Partabgarh. 

Civil P. c. (1908), S$. ns. m and 0. 46 
li. 1-^Suit pending before trial Court being om 
aubjeet to appeal and aecond appeal — It is noi 
com^lent for the trial Court either under S. Ill 
or S. 161 to refer to High Court question whethei 
it %s compeUnt to decide certain iutUe 

Whore the suit pendiog before the trial Court 
one which is subject to appeal not only totbelowei 
appellate Court but also to a second appeal toHieh 
Court, the trial ^urt is not competentcitherundej 

refer to High Court the question whether it (trial 
Court) is competent to decide certain issue. 

Applicant tn person. ^ 

K. N. Tandon — for Opposite Party. 

Order. This is a reference made by the 
learned Munsif of Partabgarh under S. 151 , 
Civil P C., in a suit pending before him. 
i ho suit was for possession of some tenancy 
plots and for damages by the plaintiff on 
the ground that he was the statutory tenant 
of the p ots m suit and had been disposses. 
Md by the defendants. The plaintiff and the 
first two defendants are brothers whiledefen- 
dant 3 is the plaintiff’s nephew. The defence 


was that the tenancy rights belonged to tlio 
joint family of the parties and that the 
defendants came into possession of the plots 
upon a partition among the family members. 
The learned Munsif framed the following 
issue : 

Whether the tenancy in suit w.ie the joint family 
property of the parties? If so, has there been parti- 
tiou of the tenancy and have allotments been made 
as alleged ? 

The learned Munsif referred the aforesaid 
issue to the Sub. divisional Officer, Partab- 
garh, for decision under S. 288, U. P. Ten- 
ancy Act, (Act 17 of 1039). The Sub-divisional 
Officer decided the first part of tlie issue in 
the affirmative but gave no decision on the 
second part of the issue as in liis opinion 
he had no jurisdiction to decide that point. 
He returned the case to the learned Munsif 
after recording the finding stated above. The 
learned Munsif was of opinion that ho had 
his doubts whether he had any jurisdiction 
to decide the latter part of the issue wliich 
the Sub-divisional Officer has declined to 
decide. Accordingly he formulated the fol- 
lowing point for decision by this Court : 

Is this Court or the Court of the Bub-divisional 
Oflioer, Partabgarh, competent to decide the latter 
part of the above issue ? 

The learned Munsif felt that s. 289, U. P. 
Tenancy Act, did not authorize him to make 
a reference to this Court and referred the 
matter under S. 151, Civil P. C., as according 
to him there was no bar to such reference 
by any statute. Wo are of opinion that the 
reference is incompetent. There is no doubt 
that under S. 289, U. P. Tenancy Act, a civil 
or a revenue Court may submit the record to 
the High Court or the Chief Court as the 
case may be only when it is in doubt whe- 
ther it is competent to entertain any suit, 
application or appeal. It cannot be seriously 
contended that the learned Munsif felt any 
doubts about his competency to entertain 
the suit that was filed before him. In these 
circumstances it is quite clear that no refer- 
ence could be made under the provisions of 
S. 289, U. P. Tenancy Act. We are further 
of opinion that a reference is not permissible 
even under the provisions of S. 118 read with 
O. 46, R. 1 , Civil P. C., which clearly lays 
down that : 

Where, before or on the bearing of a suit or an 
appeal in which the decree is not subject toappcal, 
or where, in the execution of any such decree, any 
question of law or usage having the force of law 
arises, on which the Court trying tbosuitorappeal, 
or executing the decree.entertains reasonable doubt, 
the Court may, cither of its own motion or on the 
application of any of the parties, draw up a state- 
meat of the facts of the case and the point on 
which doubt Is entertained, and refer such state- 
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ment with its own opinioQ on the point for the 
decision of the Ilij'h Court. 

Tho suit pending before the learned Mun. 
sif IS one which is subject to an appeal not 
only (o tlie lower appellate Court but also 
;to a second appeal to this Court if the con- 
iditions of S. 100 , Civil P. C., are satisfied. In 
jtliese circumstances the learned ilunsif has 
'chosen to resort to the provisions of s. 151 , 
Civil P. C., and has referred tlie case to this 
|Court with a view to obtaining its opinion 
;on the point referred to it. We are satisfied 
jthat the learned Munsif had no power to 
make any reference under the provisions of 
jS. 151, Civil P. C., and consequently we are 
unable to entertain this reference. As we 
have already stated the matter could bo 
thrashed out not only in the trial Court but 
also in appeal and wo see no reason why the 
trial Court should he relieved of the neces- 
sity of deciding the question arising before 
it however difficult it miglit appear to ho. 
Holding that this reference is not entertain- 
able we return the papers to tho lower 
Court with a direction that the lower Court 
should proceed to decide tlio matter accord- 
ing to law. We may however point out that 
tiio learned Munsif would ho well advised 
in deciding tlie matter himself as expedi- 
tiously as possil)Io unless he should find it 
absolutely necossiuy to refer it back to the 
Sub-divisional Oflicei. Partabgarh. Let the 
reference lie returned to tlie lower Court. 

D.S./n.K. Order accordingly. 


A. I. R. 


A. I. R. 1941 Oudh 84 

Yorke j. 

Angnu Ham — Appellant 

V. 

Tihikhi and others — Respondents. 

Second appeal No. i of 1938, Decided on 
23rd October 1040. 

(a) Adverse jwsscssion — Mortgagee, during sub- 

sistence of mortgage, taking poueuion with mort- 
<j<igoT^$ consent — Such possession is c$ 

inortgogee and is not advertes 

In a caso where during tho fiahsUtonco of a 
inortgago a mortgagee is proved or admitted hy 
V>oth parties to have come into po88o.<iaion of tho 
property with tho consent of the mortgagor, tho 
possession of tho mortgagee must bo taken to bo 
possession as a mortgagee and c.annot Iw said to Ixi 
adverso possension. [P 86 O 21 

(b) Transfer of Properly Act (1882), S. 76 (g) 
and (h) — Mortgagee taking pos.«etsion of mart. 

gaged properly failing to keep accounts Court 

can make every presumption against him. 

Where a mortgagee takes possession of the mort- 
gaged property, bo is. during tho continuance of 
the mortgage, under a statutory liability to keen 
Bocounts under 8. 76, els. (g) and (h) and this is 
win the caso of every mortgage, whether usufruc- 
tuary or otherwise. Where the mortg.igee fails to 


keep the accounts as required by law the Court can 
make every presumption against him ; AIR 19352 
Oudh 123, liel, on. [p gj q jj 

ilargovind Dayal Srivastava ~ for Appellant. 

Judgment. — This is a second appeal by 
the plaintiff in a suit for redemption of a 
shop which was decreed by the trial Court 
but dismissed on appeal by the lower appel- 
late Court. It is a pity that this appeal had 
to be heard ex parte as no appearance was 
put in on behalf of the respondents. The 
point for decision is not free from difficulty, 
and I sliould have preferred to liave been 
able to hear learned counsel on both sides 
in the appeal. This suit relates to a shop in 
tlie bazar or small town of Nawabganj in 
the district of Gonda. On 2Gth April 1899, a 
simple mortgage in respect of this shop was 
executed by the plaintiff Angnu Ram’s 
elder brother Bachchu Lai and their mother 
Mt. Umrai for a sum of Bs. 200. Interest 
was stated to be at Bupeos 15 per cent, per 
annum and the period for payment was 
three years. It was stated on behalf of the 
plaintiff that the mortgagees had been put 
in possession of this shop as lessees at Bs. 8 
per mensem, probably about tlie year 1880 , 
and that it was agreed (presumably subse- 
quently) between tho parties that the rent 
would bo credited first to interest and 
second to principal. As the rent would have 
been Bs. 3C per annum and interest only 
Bs. 30 per annum, that would have meant 
that there would have been a surplus of 
Bs. (5 to ho credited annually to principal 
which would thus have boon progressively 
reduced and paid off within a period of 
thirty. three years at tho most. In fact as 
tlie principal became reduced by the annual 
payments, the annual interest would also 
have been reduced, and therefore tho whole 
amount of tho loan would have been paid 
off probably in about thirty years. 

Tho present suit was filed after forty- 
seven yeare from the date of the mortgage 
on 2ith September I930. A number of pleas 
wore raised. The statement on behalf of 
tho plaintiffs has already boon mentioned. 

On behalf, of tho defendants it was pleaded 
that tho shop was never let out to tho 
mortgagees, Hanoman and Ganesh, but that 
when tho period fixed for payment expired 
and the mortgagees demanded the money 
from Bachchu Lai, Bachchu Lai pleaded 
inability to pay and transferred the shop 
to tho mortgagees outright by on oral sale, 
and that thereupon the mortgagees entered 
into possession of the shop as ownera. They 
subsequently rebuilt it after obtaining poi- 
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missiou from the noticed area authorities 
and spent about Rs. 500 in making new 
constructions. The defendants contended 
that in any case they and their predecessors 
had been in adverse possession of the shop 
in dispute for more than twelve years. The 
learned Munsif held that the plaintiff had 
failed to prove the letting of the shop to 
the original mortgagees or the agreement 
that the rent of the shop would be credited 
towards interest and principal. While hold- 
ing that the defendants had failed to prove 
the oral sale he held that the mortgagees 
had entered into possession as mortgagees 
and were bound to keep accounts under 
S. 76, T. P. Act, which they had not done, 
but that the plaintiff had failed to adduce 
evidence as to the amount of the profits. 
He further held that the defendants’ allega- 
tions as to the amount spent on rebuilding 
the shop were exaggerated, tliat the defen. 
dants had not acquired title by adverse 
possession, and therefore the plaintiff was 
entitled to redeem the shop on payment of 
Rs. 200 principal and Its. 00 interest for three 
• years at Rs. 16 per cent, per annum. 

The lower appellate Court took a different 
view of the case and held that the posses- 
sion of the defendants was adverse, that 
although their story of the oral sale had 
faile<l, it could not be Siiid that they had 
come into ixjssession as mortgagees, and 
therefore they wore not liable to keep ac- 
counts. In as mud) therefore as the defen. 
dants' i)083e83ion was adverse, the plaintiffs 
could not maintain the suit for redemp- 
tion. The ixjsition which emerges from the 
findings of fact of the Courts below is this 
much that there undoubtedly wj\s a mort- 
gage of this shop in the year 1889. The period 
for redemption in the case of an usufruc- 
tury mortgage would notin the ordinary way 
finally expire until the year 1919. Secondly, 
wo have it found that the defendants were 
not lessees of the shop, nor was there any 
agreement that rent should bo credited 
towards the amount due under the mort- 
gage, nor on the other hand is it proved that 
the defendants came into possession under 
an oral sale. It is not the contention of 
either party that the mortgagees got posses- 
sion as mortgagees. The resulting facts then 
are that the defendants are or rather were 
mortgagees under this simple mortgage of 
1680 , and that they have somehow or other 
come to be and ore iu possession of the 
mortgaged property since many years (tlio 
clofondants say 1892 while the plaintiff him- 
self says 1686 ) and have rebuilt the house 


or at any rate spent money on it. The ques- 
tion is what is the proper inference in law 
to be drawn from these facts. On the one 
hand, it is contended that tlie defendants 
must be in possession as mortgagees, and on 
the other hand it is contended ns was held 
by the learned additional civil Judge that 
their possession is adverse to the plaintiff. 

The learned additional civil Judge relied 
upon AIR 1929 P C fii* and A I R 10.31 Oudli 
69." Id the former of these two cases, a fore- 
closure decree in the English form had been 
passed in 1875 directing that if the mort- 
gagor failed to pay witl)in six months the 
mortgage amount, ho would stand absolutely 
debarred and foreclosed of and from the 
equity of redemption. Not being in a posi- 
tion to find the necessary funds tlie mort- 
gagor gave up possession to tlie mortgagee 
some years after. The mortgagee and those 
claiming through him remained in unchal- 
lenged possession for fourty five years and 
expended large sums in improving and 
rebuilding the property. A suit for redemp- 
tion was brought in 1021 . It was held that 

tho mortgagor acquiesced in the position that the 
mortgagee was entitled to hold tho property as bis 
own and th-at it was no longer necessary for tho 
latter to execute the foreclosure decree. At least a 
mortgagor seeking to redeem after a foreclosure 
decree was bound to do so within a reasonable time, 
and was not entitled to wait for more than fourty 
live yo-irs. 

The significant facts in this case are 
that there had been a foreclosure decree 
and that subsequent to that decree tho 
mortgagor gavo up possession to the mort- 
gagee just as lio would have bad to do if tho 
mortgagee liad executed his decree. For 
this reason it was considered in effect that 
the ixisition was as if the mortgage decree 
had been executed and the mortgagee had 
come into possession under that decree. In 
the Oudh case a somow’hat similar position 
arose. A mortgagee's suit for the recovery 
of the mortgage money was decreed but the 
mortgagor made default in payment of the 
decretal amount. Neither tho mortgagor 
nor the mortgagee took any further steps 
in connexion with the decree but the mort- 
gagee subsequent to the date of tho decree 
entered into possession of the mortgaged 
property. It was hold that tho mortgagee's 
possession was adverse. It was however re- 
marked that ordinarily tho right to redeem 
subsists until a sale under a decree on tho 
f oot of g mortgage takes place and is con- 

1. ('29) 16 A I R 1929 P C o’l : lu’ I'D 574’(PG)7 
Keshavrao Vasantrao v. Naoabhai Sadanand. 

2. (’81) 18 A I R 1981 Oudh 69 : 127 I 0 252 : 7 
OWN 688, Humayun Qadat v. Suraiya Begam. 
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firmed by the Court. The Court took the 
view in this case that from the year 18S9 
right up to the present moment, 1931 , the 
bouses in question had been held and pos- 

sessed by the decree-holder and his ropre- 

sentatives in the character of owners and 
not of mortgagees, and they proceeded to 
follow the decision in A i r 1929 p c Gi.* 

There is obviously a very wide distinction 
between cases in which there has been a 
decree and subsequent to that decree, al- 
though without execution of that decree, 
the mortgagee comes into possession of the 
mortgaged property and cases where with- 
out any decree at all during the duration of 
the mortgage the mortgagee who was origi- 
nally a simple mortgagee comes into posses, 
sion of the mortgaged property. Learned 
counsel for the appellant has relied upon the 
Nagpur case in 4G I c 87-2,^ in which the 
learned Additional Judicial Commissioner 
laid down the following proposition : 

I hold that whore .a person having a mortgage in 
any form over a property takes possession of such 
property rightly or wrongly with, without or 
against tlio confont of tLo mortgagor, iiuflcr what 
soever claim or title, hi.s possession will bo that of 
a mortgagee. subject at least to the samoliabilitios: 
and such possession for iiny length of time short of 
the .statutory iwriod, except in cases where the 
rjght of rodemption has boon roloa>cd Lt tho niort- 
gagor, will no bar or defence to a suit for re- 
dcniptioii where Die plaintifT is otherwise outitlod 
to redeem. 

This very bro.'id proposition was said to 
he founded on the decision of their Lord- 
ships of tho Privy Council in 32 Cal 29G‘ and 
witli tho greatest respect it does not seem 
to mo to follow very clearly from that de- 
cision. I am inclined to think that the pro- 
position is a little too broadly stated and 
that there is somewhat too little emphasis 
laid upon tho provisos, but substantially I 
would agree with it. Learned counsel for 
tho appellant has himself referred to 32 Cal 
290* but an examination of that case shows 
that the dofondants had begun by being in 
possession as usufructuary mortgagees, and 
therefore this case did not furnisli a real 
foundation for tho proixjsition laid down in 
the Nagpur case*. Learned counsel referred 
to the case in 44 Mad 253® as being one which 
might be taken to stand in his way. In that 
case there was an oral arrangement between 
the mo rtgagor and the usufructuary mort. 

3. (’17) 4 A I R 1917 Nog 88 : 4G I C 872 : IN L J 
69. Awdh Singh V. Nanhaj. • r r. L. j 

296:82 I A 23 : 8 Sar 734 : 9C WN 
201 (P C), Kbiarajmat v. Daim. 

I 0 M3 : 44 Mad 

i83.40MLJ 105. Kaodasaml Pillaiv. Chinnabha. 
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gagee, whereby the latter retained posses- 
Sion of a portion of the mortgaged property 
in full ownership in satisfaction of the mort. 
gage debt, and enjoyed it as full owner for 
more t^n twelve years after this arrange- 
ment. On a suit being instituted by the 
mortgagor to redeem the property more 
than twelve years later, it was held that 
the mortgagee bad acquired by adverse possession 
an absolute title to the property, and that the 
mortgagor s right to redeem the property was bar- 
red by limitation. 

In my opinion it is difficult to deduce any 
principle from this case which is applicable 
to the present case. That case depended on 
proof of tho arrangement. That arrange- 
ment being proved, it was held that the pos- 
session which could not otherwise have been 
anything but mortgagee possession could be 
regarded as adverse possession in the capa- 
city of owner, which could ripen into full 
ownership. It appears to me that tlie deci- 
sion of the present case must turn on the 
proper construction to be placed on the 
proved facts, excluding from consideration 
those which are not proved. The defendants 
failed to prove that tliey l)oing mortgagees ' 
came into possession under an arrangement 
that their possession would be that of 
owners. On tlio other hand they concede 
tliat they came into ixjssession with the 
consent of their mortgagors. It would appear^ 
to mo that in a case whore during the sub- 
sistence of a mortgage a mortgagee is prov-' 
ed or admitted by both p.irties to iiave come* 
into possession of tho property with the' 
consent of the mortgagor, tlie possession of 
the mortgagee must bo taken to be posses- 
sion as a mortgagee. In order to avoid this 
iwsition tlie mortgagees had to prove their 
allegation that they entered into possession 
in discharge of tlie debt, and that thereby the 
mortgage was oxtinguislied. As I said earlier, 
this amounts to a substantial agreement 
with the proposition laid down in the Nag-' 
l>ur case. On these findings I hold that the' 
dofondants are in iiossession as mortgagees' 
and that as the period for redemption of 
sixty years has not expired the plaintifT 
entitled to a decree for redemption. Coming 
to the second question ns to tho proper 
amoilnt on payment of which rodemption 
should be decreed. Once it is found that the 
defendants entered into possession ns mort- 
gagees they were liable under S.7G, T. P- 
Act, to maintain accounts. It has been held 
in 9 O W N 00® that : 


B. (•82)’ 19 A I R 1932 Oudh’l23 : 187 I 0 102 : 7 
Luck 454 : 9 O W N 60, Laksbml Narafn v. 
iVIobamdi Begam* 
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Where a mortgagee takes possession of the mort* 
gaged property, be is, during the continuance of the 
mortgage, under a statutory liability to keep ac- 
counto under S. 76, els. (g) and (h), T. P. Act, and 
this is BO in the case of every mortgage, whether 
usufructuary or otherwise. Where the mortgagee 
Tails to keep the accounts as required by law the 
Oourt can make every presumption against him. 

It seems to me to be a reasonable pre- 
sumption since there has been no accounting 
between the parties throughout the period 
from 1692 up to date that the amount of the 
rent was taken to be equivalent to the inte- 
rest due on the mortgage amount. The 
learned Munsif gave the plaintiff a decree 
for redemption on payment of the mortgage 
amount of R6.200 with interest for the three 
years during which the defendants were 
out of possession at the contractual rate, 
Rs. 30 per annum. I see no reason to differ 
from this view, and accordingly allow this 
appeal, sot aside the decree of the learned 
additional civil Judge, and while restoring 
the decree of the trial Court with costs 
throughout I extend the period for payment 
of the redemption money which may be 
found due after deducting the costs of all 
the Courts and direct that payment be made 
of the sum so found duo within sis months 
from this date. 

d.s./r.k. Appeal allowed. 
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Thomas C. J. and Ghulam Hasan J. 
Shree Goswami Purshotam Lalji — 

Plaintiff — Applicant 


v. 

Shri Mahant Uara Narayan Dass and 
others — Defendants — Opposite Party. 
Civil Revision Appln. No. 120 of 1937, 
Decided on 16th October 1940, from order 
of Civil Judge, Fyzabad, D/. 3rd September 
1937. 


^ 0. 6, a. 17 — Order wtdei 

0. 6, R. 17 ~ Ho raumoH lies. 

No revision lies from an order under O. G, R. 11 
allowing or disallowing an amendment of a plead 

(FB),Fo1I.; air 1936 Oudb 
C3 (PB ; AIR 1918 Oudh 430 and AIR 1925 Oudt 
r®*'. T i.' ^ ® 1335 All 868 held Overrulee 

^ ^386 All 686 (FB); AIR 1910 Oudh 867 

I)\$ttng. tP88 0 21 

8. N. Srivatlava — for Applicant. 

M. Watim — for Opposite Party, Nob. 1, 2, 4 
7 ftDu 8. 


Order.— This revision application under 
B. 116, Civil P. 0., is directed against an 
order dated 8rd September 1937 , passed by 
the learned civil Judge of Fyzabad, rejecting 
the application of the plaintiff.applicant to 
amend his plaint. It appears that originally 
two plaintiffs filed a suit for possession of 


certain property against the defendants- 
opposite-party jointly and severally on the 
allegation that plaintiff i had succeeded as 
a widow upon the death of her husband 
in 1911. It was stated in para. 8 of the 
plaint that plaintiff i had appointed plain- 
tiff 2 as her successor to all properties of 
which plaintiff i had been in possession as 
successor of her husband throughout India 
and Native States including the properties 
in suit. The suit was instituted on 7th 
December 1936. Plaintiff l died on 81st 
January 1937, while tlie suit was pending. 
Plaintiff 2 was allowed to continue the suit 
under o. 22, R. 2 , Civil P. C., as the right to 
sue survived to him alone. The surviving 
plaintiff applied for amendment of the plaint 
on 5th July 1987, whereby it was intended 
to introduce the plea of adoption of plain- 
tiff 2 by plaintiff 1 without the permission of 
her husband under a special custom pleaded 
by plaintiff 2. The application for amend- 
ment was opposed by the defendants on the 
ground that the amendment was mala fide 
and was intended to alter the claim or the 
nature of the suit. The learned civil Judge 
by an order dated 3rd September 1937 held 
that tlie amendment sought would alter the 
nature of the suit and would introduce a 
matter of much more contentious nature 
than what was contained in the plaint 
originally, and hence he refused the appli- 
cation for amendment. 

The solo surviving plaintiff has now come 
up iu revision against the order of the trial 
Court refusing his application for amend, 
ment. A preliminary objection is taken to 
the hearing of this application on the ground 
that no case has been decided and, there, 
fore, no revision lies under S. 115, Civil P. C. 
Reference is made in support of the prelimi- 
nary objection to 1935 o W N 1158‘ and 1936 
A L J 923.^ The learned counsel on belialf of 
the applicant relies on 57 ALL 459^ and 1940 
OWN 600.* 

The case in 57 ALL 459^ has been overruled 
in the Full Bench decision iu 1936 A L J 923 .^ 
There being a conflict of authority in tlio 
Allahabad High Court on the question, the 

1. (’30) 23 A I R 1936 Oudh 22 : 158 I C 949 : 11 
Luck 529 : 1936 OWN 1158 (FB), Paras Nath 
V. Ran Bahadur* 

2. (*36) 23 A I R 193C All 686 : 165 I C 1 : I L R 
(1937) All 17 : 1936 A L J 923 (FB), Mt. Suraj 
Pali V* Arlya Pretinidbi Sabba. 

3a (*85) 22 A I R 1935 All 863 : 153 I C 65 : 57 
All 459 : 1934 A L J 989, Burmal Ramoatb v. 
Kapilman Misir. 

4. (*40) 27 A I R 1940 Oudb 3G7 : 188 I C 893 : 
1940 OWN 500, Mt. Lachmin v. Bhairou 
Bakhsb Singh* 
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matter wfis referred to a Full Bench. After 
discussiD'; at length several decisions of the 
Allahabad High Court, including the Bench 
decision in 57 all 459 ^ the learned Judges 
liolcl that no revision lies from an order 
under o. o. R. 17 . Civil P. C.. refusing to 
allow an amendment of a pleading. A dis- 
tinction was drawn in the case reported in 
57 all 459^ between an order allowing an 
amendment and an order refusing to allow 
the amendment, and it was laid down at 
p. 473 of the report that an order allowing 
an amendment cannot be successfully chal- 
lenged in revision as the Court cannot he 
said to have acted witliout jurisdiction or 
to have failed to exercise a jurisdiction or to 
have acted illegally or witli material irregu- 
larity in the exercise of its jurisdiction bub 
where a Court refuses to allow amendments, 
the order of refusal proceeds on an illegal 
orirregularexerciseof jurisdiction and hence 
is liable to interference under s. 115 . Civil 
P. C. The learned Chief Justice in the Full 
J^ench decision in a l .t observed : 

Now if a case within the mcaninR of S. 115. Civil 
1’. C., is started as soon as an apf.lication for the 
amcmlment of a pleading is made tlicn the raso 
would l>e decided when final orders on Hiat apnli. 
ration are passed, no matter whether the applica- 
tion IS allowed or di.sallowed. There would iw on 
annrr.aly in holding that if the application is al- 
owed the c.iso is not decided, hut if it is not al- 
lowed the case is decided. If the filing of the 
application was the rommeiiceincnt of a now pro- 
coediDg of a raw. then the case mu.st necessarily bo 
decided If the application is allowed. Rut it has 
Uen held consistently by this Court that when an 
application for amorulmcnt basliocnallowcfl nocase 
ran bo said to bavo Itcon decided so aa to bo mado 
tbo subject of a revision to this Court. The cases 
laying down that no revision lies from orders 
merely allowing or difiallowing amendments which 
are to some extent matters of discretion ccom to 
have laid down the correct law, 

The case in luio own 50o‘ alTorcls no 
help to the applicant. In that case the trial 
Court had dismissed the suit of the plaintiff 
as it had not been proved that the plaintiff 
was dispossessed by any of the defendants. 
Ihe plaintiff then appealed and in appeal 
the learned civil Judge allowed the plaintiff 
to amend his plaint so as to base his claim 
not on his dispossession but on the allega- 
tion that defendant l was nob the owner in 
possession of some of the property sold. 
The reliefs for possession and damages were 
deleted, and the suit was confined only to a 
prayer for recovery of the sale price with 
interest. The learned civil Judge remanded 
the suit for a trial do novo in the light of 

the amendment allowed by him. It was held 
that no appeal lay against the order of re- 
mand made under the inherent powers of 


A. I. 

the Court. It wa3 further held that the 
lower appellate Court exercised jurisdiction 
vested in it by law with material irregu- 
lanty and theorder allowing the amendment 

revision and was interfered 
\yith. That case therefore is clearly dis- 
tinguishablo inasmuch as the trial Court had 
actually decided the case and it was only in 
the lower appellate Court that the amoud- 
ment was allowed and the suit remanded. 

It was hold in 1935 OWN 1158 ^ in a case 
where the plaintiff had paid an insufficient 
amount of court-fee aud was ordered to 
make good the deficiency within a certain 
time, that no revision lay against the inter, 
locutory order, as no case had been decided 
within the meaning of S. I 15 , Civil P. C., by 
the more decision of a preliminary point 
regarding court-fees, and secondly because 
no question of jurisdiction arose in such a 
case. There are at least two decisions of the 
late Court of tlie Judicial Commissioner of 
Oudh, in 5 O L .1 4.00® and A I U 1925 oudh 
254’’ wliich are directly in iKiint. It was 
held in the former case liy a Bench that 
S. 11.5 authorized the Court to call for the 
record of any case, which liad been decided, 
but where there liad been no decision and 
tlie case was still pending, interlocutory 
orders, passed during the course of the 
bearing, could not be made the subject of 
revision, unless those orders had tlie effect 
of determining the case, so far as the party 
applying for revision was concerned, or con- 
cluding the claim otherwise iu a manner 
not open to appeal. In this case, the revision 
had been filed against an order refusing to 
permit an amendment of the plaint in cer- 
tain particulars. It was observed at p. 432 : 

It is opon to the plaintifF to contest tlio propriety 
of tho order, refusing bim leave tonmoiid the plaint 
under S. 10.5. Civil P. C., when an appeal is filed 
from tho final decree. 

In the latter case, Al R 1925 Oudh 254,® it 
was held that the application for leave to 
amend was not a case, and therefore no 
revision could lie against au order refusing 
to grant leave to amend either under S. 25„ 
Provincial Small Cause Courts Act, or under; 

S. 115, Civil P. C. Wo uphold tho prelimi-| 
nary objection and hold that no revision isj 
entortainablo in this case. We, therefore,' 
dismiss this application with costs. 

»'..N./r.K. Application dismi ssed. 

5. (’18) 6 AIR 1918 Oudh 480; 47 I 0 C7G : 60LJ 
480, BriJ Indra Bahadur Singh v. Deputy Com- 
missioner, Khori. 

6. (’25) 12 AIR 1926 Oudh 254 : 71 10 668. Bodrf 
Prasad v. ISfurli Dhar. 
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Kali Charan — Plaintiff — Appellant 


V. 


Suraj Bali and others — Defendants — 

Eespondents. 

Second Appeal No. 372 of 1987, Decided 
on 3rd October 1940, against order of Civil 
Judge, Lucknow, D/- 8th July 1937. 

(a) Evidence Act (1872), S. 6S, Proviso — Sitif 
0)1 mortgage — Defendant denying execution of 
mortgage deed and alto stating that it uas not 
genuine — Denial ti «f«ci/tc. 

Whoro, in a mortgage suit, the defondaDt not 
ouly denied the execution of tbe mortgage deed 
but stated in his written statement that it was not 
genuine, the denial of execution by the defendant 
is a apecific denial within the meaning of proviso 
to 8. 68 and therefore it is incumbent on the 
plaiutiQ to produce at least one of the attesting 
witneeeea. [P DO C 1] 

(b) Evidence Act (1872), S. 6.9 — Fact that one 
of atlealing witnesus had turjud 7ioshIi> is no 
ground for not producing him. 

The fact that in mortgage suit one of the attest- 
ing witnesses had turned hostile is no sutlicient 
ground for not producing him. The plaintiff can 
undoubtedly obtain the Court's permission to cross- 
examine tho witoeos : AIR 1932 Mad 146 and AIR 
1939 P 0 117, Pel. on. [P 90 C 1) 

(c) Evidence Act (1872), S. C8, Proviao—In case 
of mortgage bond, word "execution” means and 
iiicf^et whole series of acts which arc necessary 
to give document validity as mortgage. 

The word "execution” as used in the proviso to 
8. 68 in the case of a mortgage bond means and 
includes not only the signature of the executant 
but tho whole scries of acts or formalities which 
are necessary to givo the document validity as a 
mortgage ; AIR 1989 Cal 688, Pel. on. (P 90 0 1] 

(d) Civil P. C. (1908), O. 41, P. 27 — Question 
of proof of execution of document required by law 
to be attested — Plaintiff giving insujficient evi- 
aen^ — He cannot be allowed in second appeal to 
produce fresh evidence. 


Where in tho trial Court the pleading and f. 
issues cover the question regarding proof of oiec 
tlon of a document required by law to be attest 
and the plaintiff has given evidence though i 
sufficient to prove its execution, tho plaintiO ca 

^ execution and he cann 

“P parts of h 

^TR^oai^J! “P 0“>8aion8: AIR 1932 Mad 14 
AIR 1931 Oudh 208 and AIR 1931 PCl48,R^Z.O; 

P. B.Lal andH. M. Lai — for Appellant ^ 
^J<»hwari Prasad and Pa j Bahadur — 

• • . ^ for Respondent 

Jod^mente — This is a plaintiff's appei 
against an appellate decree of the learne 
civil Judge of Lucknow dismissing his su 
on a mortgi^e. The mortgage deed in quei 

p?u to have been executed h 

Uihed^ father of respondent 2 , in favour < 
Gaya Prasad, uncle of the plaintiff-appe 
lant. and the suit was for recovery « 


Rs. 227-7.9. The other respondents are sub- 
sequent transferees of the mortgaged pro- 
perty. The plaintiff’s case was that he 
formed a joint Hindu family with his uncle 
Gaya Prasad and that on Gaya Prasad’s 
death he succeeded to the joint property by 
right of survivorship. The suit was contested 
by defendant 4 only who denied the mort- 
gage deed in suit. He also pleaded that even 
if the deed be hold to have been duly 
executed by Cheddi, the i)laintitT was not 
entitled to maintain the suit us (iaya Pra- 
sad's wife was living and as the plaintitY 
was not ft member of a joint family with 
him. In any case, he urged, that the plain- 
tiff was not entitled to a decree without pro- 
ducing a succession certidcate. There was 
also a plea of limitation and tho defendant 
claimed to be an agriculturist. Issues were 
framed by the trial Court on all those p<jinls 
and all qf them were decided in favour of 
the plaintiff. Accordingly a decree was 
passed in favour of tho plaintiff us prayed. 
The defendant appealed and the following 
three points were urged before tlie learned 
civil Judge who heard tho appeal ; (i) that 
the plaintiff had failed to prove the execu- 
tion of the mortgage deed in suit ; ( 2 ) that 
the plaintiff was not a member of a joint 
family with his uncle Gaya Prasad ; and 
(3) that the defendant. appellant was entitled 
to the benefits of tho U. P. Agriculturists’ 
Relief Act. 

The latter two points were decided by 
the learned civil Judge in favour of' the 
plaintiff and against the dofendant-appel- 
lant but on the first point he held that the 
mortgage deed in suit had not been proved 
according to law as no attesting witness had 
been called by the plaintiff. Tlio appeal of 
the defendant was therefore allowed and 
the plaintiff’s suit dismissed. Tho plaintiff 
brings this second appeal and urges that iis 
the contesting defendant had not 'specifically 
denied' the execution of the mortgage deed, 
it was not ne^ssary for the plaintiff to pro- 
duco an attesting witness. It appears that in 
proof of the deed in suit, tho plaintiff exa- 
mined himself. There were two attesting 
witnesses but one of them was said not to 
bo traceable and about the other the plain, 
tiff stated that he did not want to produce 
him as he had refused to give evidence in his 
favour. The learned Munsif was of opinion 
that there was no specific denial of the exe. 
cution of the document by the defendant 
and that therefore the proviso to S.68, Evi- 
dence Act, applied. The learned civil Judge 
was however of tho contrary opinion and 
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held that the denial of execution by the 
defendant was a specific denial within the 
meaning of the proviso to S.68 and that 
therefore it was incumbent on the plaintiff 
to produce at least one of the attesting wit- 
nesses. I am of opinion that the learned 
civil Judge was right in his opinion. The 
defendant not only denied the execution of 
the document but stated in his written 
statement that it was not genuine. I agree 
with the learned civil Judge that by taking 
this plea the defendant put the plaintiff to 
proof of the document and that the plaintiff 
'should have proved it according to law. 

I also agree that the fact that one of the 
attesting witnesses had turned hostile was 
no sufficient ground for not producing him. 
The plaintiff could undoubtedly have ob- 
tained the Court’s iiortiiission to cross- 
examine the witness. In A I R 1032 Mad ii?,' 
it was held tliat the provisions of S.GS, 
Evidence Act, were mandatory and the fact 
that when called the sait] witness would 
prove hostile did not excuse tlio i)arty pro- 
ducing the document from this duty of 
calling the said witness. In the case in 1030 
O W N -150,^ which was a suit on the basis of 
a mortgage, tlio defendant i)loaded that ho 
did not admit the execution of the mortgage 
deed and it was held by their Lordships of 
the Jutlicial Committee that the execution 
of the mortgage deed was'specifically denied' 
by the defendant within tlie meaning of the 
proviso to S.&s, Evidence Act. In that case 
one of the five attesting witnesses had been 
examined by the plaintiffs but as his evi- 
dence was held to be unreliable, it was held 
by their Lordshij^ that the provisions of 
S.C8, Evidence Act, had not been complied 
with. 


It was argued that what the contesting 
defendant denied was the execution of the 
document and not its attestation according 
to law, but it has been hold in various cases 
that the word execution” as used in the 
proviso to S.Cfl, Evidence Act, in the case 
of a mortgage Ijond, means and includes not 
[only the signature of the executant but the 
whole series of acts or formalities which are 
necessary to give the document validity as a 
nwrtgage: vide for example 1S7 I c r>i i.^ I am 

1. (’32ri9’AiRT982 r^6327rcJa 

Manikjam v. Peringadu. 

2. {'39) 26 AIR 1989 P C 117 : 181 I C 216 • I L R 
(1989) Kar PC 222 : 1939 OWN 4.'j0 (PC) 
Burendra Bahadur Singh v. Bobari Stnsb 

3. (-89) 26 AIR 1939 Cal 088: 187 IC 614: GO CLJ 

454 : 48 0 W N 102-7, Hare Krishna Panigrahl v 
Jogneswar Panda. ® 


(Ziaul Hasan J.) A, I. R. 

therefore of opinion that the finding of the 
learned civil Judge on the point is correct. 
The learned counsel for the appellant urged 
that if it be held that the plaintiffs had 
fa,iled to prove the mortgage deed, opportu- 
nity might be given to him now to produce 
one of the attesting witnesses. I am afraid 
I cannot accede to this request at this stage. 
In the case in a i r io 32 Mad 148^ already 
referred to, it was held that where in the 
trial Court the pleading and the issues cover 
the question regarding proof of execution of 
a document required by law to be attested 
and the plaintifi has given evidence though 
insufficient to prove its execution, the plain- 
tiff cannot bo allowed in second appeal to 
adduce fresh evidence as regards the execu- 
tion and that he cannot thus be allowed to 
patch up the weak parts of his case and fill 
up the omissions. In 8 0 WN627* also, it was 
held that when a party could have applied 
to the lower Court for an adjournment to 
call further evidence but does not do so and 
takes the chauce of a judgment in his favour 
on tlio evidence then at his disposal, he will 
not bo allowed to call it in the appellate 
Court. Their Lordsliips of the Judicial 
Committee also held in A I R 1931 P C 113* 
that the provisions of s. 107, as elucidated by 
O. 41, R. 27, are clearly not inteudod to allow 
a litigant who has been unsuccessful in the 
lower Court to patch up the weak parts of 
his case and fill up omissions in the Court 
of appeal. In the present case, the plaintiff 
did make .an attempt in the trial Court to 
got the case adjourned for producing one 
of the attesting witnesses but this request 
was eventually given up and while the case 
was in tlie lower appellate Court no attempt 
was made by the plaintiff to produce an 
attesting witness or to get the case remanded 
to the trial Court for the evidence of an 
attesting witness. In these oiroumstoncos 
it would not in my opinion bo just to the 
defendant-rospondent to send the case back 
for the evidence of a witness whom the 
plaintiff should have produced long before 
this. The appeal tliorefore fails and is dis- 
missed with costs. 

d.S./R.k. Appeal dismissed. 


4 . (’31) 18 AIR 1981 Oudh 298 : 132 I 0 269 : 8 
OWN 627, Kozim Husain v. Shambhoo Natb. 

5. (’31) 13 AIR 1931 P 0 143 : 132 I 0 721 : 58 
I A 2.’>4 : 10 Pat 664 (PC), Parsotlm Thakur v. 
Lai Mohat Thakur« 
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Badri Prasad and another — Applicants 

V. 

Ambika Pershad and another — 

Opposite Party. 

Civil Revn. Appln. No. 54 of 1939, De- 
cided on 2Dd October 1940, from order of 
Munsif. North Lucknow, D/. 25-2-1939. 

(a) Civil P. C. (1908), 0. 9, B. 9—0. 9, R. 9 
whether applies to restoration of application 
under 0. 21, R. 97 {Quajre). 

Whether an application under 0. 21, R. 97, dia- 
xnUaed tot default can be restored by resorting to 
the ptovUiona of O. 9. R. 9: Case law referred. 

[P 91 C 2 ; P 92 0 1] 

* (b) Civif P. C. (1908), S. 151 — Application 
of auction-purchaser under O. 21, R. 97 errone- 
ously dismissed when he was late only by fifteen 
minutes — Application can be restored under pro- 
visions of 8. 161. 

It is not correct to say that where an alternative 
remedy is provided the Court is precluded from 
exercising ite inherent jurisdiction under 8. 151. 
There is absolutely no reason for circumscribing 
the powers of the Court in cases where the Court 
is moved to correct its own mistake and wants to 
afford redress to the party who has been made to 
suffer for such mistake. Hence, where Court has 
erroneously dismissed application of auction-pur- 
chaser under O. 21, R, 97 so early in the day when 
ho was late by only fifteen minutes, the Court has 
perfect jurisdiction under 8. 161 to restore the 
application: AIR 1928 All 301, Bel. on; Case law 
reviewed. [P 93 0 1, 2] 

Suraj Sahai — for Applicants. 

R. P. Srivastava — for Opposllo Party No. 1. 

Order. — This is an application under 
B. 116 , Civil P. C., filed in the following cir- 
cumstances. One Gopi Krishan obtained a 
simple money decree against Narain Das. 
In execution of the decree, the decree-holder 
put a house belonging to tho judgment- 
debtor to sale. B. Ambika Prasad purchased 
the bouse on 22nd August 193C, in an auction 
sale, for its. 760, The sale certificate was 
granted to the auction-purchaser on 2nd June 
1^937. Tlio auction. purchaser was obstructed 
by Bishun Gopal and Badri Prasad, the 
present applicants, in obtaining possession 
of the house sold to him. On 7 th July 1937 , 
tho auction. purchaser applied under o. 21 . 
R. OT, Civil C., complaining of tho said 
obstruction. On 24th July 1037 . the appli. 
cants filed objections. The application was 
subsequently withdrawn for reasons which 
need not bo detailed. Theauction-purchasor 
made another attempt to obtain delivery of 
ixwsession, but he was again resisted by tho 
Applicants with the result that he had to 
falo a fresh application on 23rd April 1938. 

undero.2i, R. 97 , Civil P.O. 

^fch May 1088 the applicants again 
filed objections. The case was fixed for 


hearing for 3rd December 1938. It was taken 
up by the learned Munsif soon after he 
sat in Court and was dismissed in default. 
The learned Munsif states in the order 
which is the subject of revision that as far 
as bis recollection went, the application was 
dismissed for default by him between 10 and 
11 A. M., being the first case on the cause 
list. An application for restoration was 
made in the forenoon of the same day, 
namely 8rd December 1938, under o. 9, R. 9 , 
Civil P. C., and 8.151. Civil P. C. The auc* 
tion-purebaser went into tho witness box 
and stated on oath that his application liad 
been dismissed before ho entered the Court 
room at 10 .I 5 A. M., and tliat he had made 
an application for restoration witliin lialf 
an hour of such dismissal. In the explaua- 
tion given by the auction-purchasor, the 
delay in appearing fifteen minutes late in 
Court was ascribed to a cycle accident which 
the applicant had met with on his way to 
Court. There was no rebuttal against this 
evidence. The learned Munsif believed the 
evidence of tho auction-purchaser with 
which, he says, he was impressed andaccepted 
the explanation of the cycle accident as given 
by the auction. purchaser. As a result, ho 
restored the application. The objectors have 
now come up to this Court in revision 
against the aforesaid order of restoration of 
the application under 0. 21 , R. 97, Civil P. C. 

Three points have been urged in support 
of tlio present application. Firstly it has 
been argued on behalf of the applicants tliat 
the learned Munsif had no jurisdiction to 
restore tho application because O. 9, R. 9 , 
Civil P. C., did not apply to the case even 
with the aid of s. 141, Civil P. C. Secondly 
it has been urged that tho learned Munsif 
bad no jurisdiction to restore the applica- 
tion under his inherent powers under S. 151, 
Civil P. C. Lastly, it has been contended 
that in any view of the matter the learned 
Munsif should not have passed the order of 
restoration without awarding costs to the 
applicants against the auction-purchaser. I 
have heard tho learned oounsel for both par- 
ties at great length in this case. As regards 
the first proposition, advanced on behalf of 
tho applicants that o. 9, R. 9, Civil P. C., 
does not apply to the case, reliance is placed 
in support of the contention on 52 Mad 899^ 
where it was hold by a Full Bench of the 
Madras High Court that proceedings under 
R. 97 or R. 100 of O. 21, Civil P. 0., are pro- 

1. {'29) IG A I rTq^ Mad 757 : 12ol‘o ’56rr'52 
Mad 899 : 57 M L J 381 (F B). Alagasundaram 
Pillai V. PicbuvlQE. 
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ceedings in execution, and s. lii of the Code 
is therefore not applicable to such proceed- 
ings (unless they also fall ^Tithin S.47), and 
in consequence the provisions of o. 0 do not 
apply to tliem. 

In 41 Cal 1" it has been held that o. 9, 
R. Civil P. C., is not applicable to a pro- 
ceeding under Rr. lOO and 101 of O. 2i of that 
Code. On belialf of the opix)site party, re- 
liance has been placed on the followingcases: 
23 O C 310,^ A I R 1918 Pat ISG,^ A I R 1923 
Pat 239*^ and A I R 1933 Nag ITG ® There is no 
doubt that there is conflict of authority upon 
the point between the various High Courts, 
but having regard to the view that 1 propose 
to take in tliis case, it is not necessary for 
me to express any opinion on the point. The 
next question therefore that arises for con- 
sideration is whether the lower ajjpellate 
Court was comixitent to restore the applica- 
tion under its own inherent powers. Tlio 
learned counsel on behalf of the applicants 
has relied on tlie following cases, r, o W N 
H95.' IG ALL I.:)!" and A 1 H 1934 (Ml G.73® ill 
supfort of the contention that as there was 
a remedy open to the auction- purchaser by 
meins of a suit under o. 21 , R. 103, Civil 
P. C.. the Court was not justilied in resort- 
ing to the provisions of S. l.‘.l, Civil P. C. 

Tlie tirst case related to an application for 
execution which was dismissed for default 
of the decree-holder's agent, hut it was res. 
tored under S.l.ll, Civil P. C. The learned 
Chief Judge (Sir Louis Stuart) observed that 
the Court below had applied the ])rovisions 
of S. li .1 rightly to the case. He referred to 
his own decision reported in 4G ALL 
where he had held that a Court cannot make 
use of the special provisions of S. P> 1 , Civil 
P. C., where the applicant has his remedy 
provided elsewhere in the Code and has wil- 
fully neglected to avail himself of the remedy 
so provided. The learned Chief Judge ex- 
pressed his adherence to the view expressed 

2. c’h) 1 AIR lOrrCal 120: 19 I C G83: 41 ciil 1: 
18 C W N 843, Hari Cbaran v. Maninatha Nath. 

3. (-20) 7 A I R 1920 Oudh 177: 59 I C 576; 28 O C 
340, Uauri v. Htogs. • 

• 4. CIS) 5 A I li 1018 Pftt 480 : 43 I C 051 : 3 P 
L J 250. Satya Narayan Lai 7. Gobind Sabay 

5. (*23) 10 A I R 1923 Pat 239 : 71 I C 484 : 2*Pat 
372: 4 P L T 03, Shconandan v. Dcbi Lai 

6. (*33) 20 A I R 1933 Nag 170 : 148 I o 584 : 20 
N L R 170, Ragbunatb Haribar v. Kbatuin Bi 

1 . (*28) 15 A I R 1928 Oudh 478 : 114 I C 128 : 5 
O W N 895, Jagdat Binba v. Rajpal Kuar 
8. (’24) HAIR 1924 AH 008 : 70 I C 907 : 40 All 
681 : 22 A L >7 583. Tota Ram v. Paona Lnl 
9* (*34) 21 AIR 1084 Cal 053: 152 I 0 24: 50 C L J 
^18, Sakhomoy Biswas v. Asia Khatun. 

»p. (’24) 11 AIR 1924 All 44G : 78 I C 41G : 40 All 
144, Bhib Frakasb v, Jbinguria. 


in the nbove ease, bub observed that in the 
case before him the decree-holder had no 
remedy if s. 151 was not applied as the second 
application had become time-barred. The 
second case was a single Judge decision of 
the .^Uahabad High Court. An application 
for restoration was not made within the 
time allowed by law. The Court below 
however allowed it in the exercise of its 
inherent powers under s. 151. In these cir- 
cumstances thtr learned Judge held that the 
Court cannot ignore the provisions of law 
of limitation by appealing to S. 151 of the 
Code. 

The last case was also a single Judge de- 
cisioD of the Calcutta High Court where 
the learned Judge held that where the Code 
provided an alternative remedy, the Court 
lias no jurisdiction to act under S. 151, Civil 
P. C. The case in a l r 1028 Cal 179“ was 
cited before the learned Judge. That case 
laid down in the clearest terms that where 
there is no provision in the Code expressly 
providing for a remedy and none which pro- 
hibits a remedy being administered and such 
remedy is called for in order to do that real 
and substantial justice for the administra- 
tion of whicli it exists, the provisions of 
S. 151 may and should be resorted to. That 
was a case under o. 21 , H. lOO, Civil P. C., 
and the decree-holder not having appeared, 
the petitioner's claim was allowed e.x parte. 

It was lielcl tliat O. 9, H. 11, Civil P. 0., did 
not apply to the case and the decree-holder s 
application could not be allowed under 
those provisions. The Court however exer- 
cised jurisdiction under S. 151 and ordor^l 
the case to bo restored to the file. This deci- 
sion also laid down that a suit contemplated 

under R. 103 of o. 21 , Civil P. C.,i8 one which 
may be instituted after a due and proper 
investigation of the matter in accordance 
with R. 100. Where the matter however has 
not been so investigated, but lias been dis- 
posed of on default on the part of one or 
other of tlie parties the remedy by way of 
suit is hardly a remedy for the dismissal by 
default, but is merely a further step which 
the law provides for all unsuccessful parties 
in such cases. In the end, in spito of the 
fact that the remedy by way of O. 21, R- 
was available to the decree-holder, t e 
learned Judge hold that there was no af 
to the exercise of jurisdiction under S. I6l. 
Civil P. C. I do not find that the lojirnod 
Judge in the case cited, \ I R 19*^^ 
expressed any dissent from the deoisi< JP_2? 

nTTisrisXl R 1928 CaflTO : 107 I : 47 
C L J 87, Nabu Sfthu v. Kamdav. 
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AIR 1928 Cal 179,** though in the result he 
held that there being an alternative remedy 
•under R. 103 the case could not be restored 
under s. 161 , Civil P. C. 


On behalf of the opposite party reliance 
has been placed on a I R 1929 ALL 72i,*- 
A I R 1930 ALL 701,*’ A I R 1931 ALL 594, ** 
A I R 1933 ALL 783,*® A I R 1930 Lah 20, *“ 
AIR 1939 Lah 228,*^ AIR 1932 Bom 271*® and 
AIR 1937 Sind 101,*® where S. 151 was ap. 
plied irrespective of the question whether 
an alternative remedy was available to the 
aggrieved party or not. In A i r 1930 ALL 
701*’ the learned Judge observed that the 
mere fact that the defendant had a right 
of appeal under o. 43, R. i. cl. (f), Civil P. C., 
does not preclude the Court from exercis- 
ing jurisdiction in setting aside an ox parte 
decree which had been wrongly and ille- 
gaily passed. After having carefully consi. 
dored the cases cited on both sides. I am of 
opinion that the proposition that where an 
alternative remedy is provided the Court is 
precluded from exercising its inherent juris- 
diction under s. isi, Civil P. C., is too wide 
and does not take into account cases of a 
special and excoptiobal character which 
may demand the exercise of the equitable 
jurisdiction in the ends of justice to correct 
palpable mischiefs. I am, therefore, of opin- 
ion that the learned Munsif who himself had 
originally dismissed the case for default of 
appearance was justified in restoring it upon 
an application of the auction- purchaser. 
The learned Munsif admits that ho was in 
error in dismissing the application so early 
in the day when the auction-purchaser was 
ate only by fifteen minutes. There is abso- 
lutely no reason for circumscribing the 
powers of the Court in cases where the 
Court 18 moved to correct its own mistake 
and wants to afford redress to the party who 


A I R 1929 All 721 : 119 I 0 851 • I 

‘k.uTv'n^oL® ^ 

^IOSI^aV 7 S : 180 I c 288 

FloiAim^ Ram T. Vala 

15. (*83) 30 A I R 1988 All 783 : 145 I 0 995 • ■ 

uLT,:ATlt^ ' 

iS I R 1990 Lah 20 ; 119 I 0 494 : 1 

^ ^ 

223 : 41 P L R 64 

Mt. Aoharjl Blbl v, Swaml Shesh Sabai. 

18, (’82) 19 A I R 1932 Bom 271 : 138 1 C 24 a 
84 I3om L R 714» Mobanlal & Co. v Volibai 

19. (*37) 24 A I R 1937 Bind lOl : 109 I C o.fi 
31 8 L R 82, MoUanlal Tejumal v, Khuahalibai, 


has been made to sufi’er for such mistake.! 
In the case reported in A I R 1928 ALL SOI"'' 
Dalai J. in a somewhat similar case observed 
that no order of dismissal in default should 
be passed till the end of the day' when the 
Court was rising because tliere could be no 
default until the Court x'ose for the day. It 
appears that in that case the judgment- 
debtor was not present at tlie time when 
the case was called out and the Court dis- 
missed his application in default. The man 
immediately appeared in Court afterwards 
and applied for restoration and the Court 
acting under S. 1.51, Civil P. C., rescinded its 
previous order of dismissal. 

I hold in this case, therefore, that the 
order of dismissal was entirely mistaken 
and should not have been passed. There 
was in fact no dismissal for default at all,' 
and the Court had perfect jurisdiction to 
revoke its own order luxssed under a mis. 
apprehension. The l 0 urn 6 <l Munsif was, 
therefore, justified in restoring the apidica- 
tion of the auction. purchaser under o. 2 i, 
R.97, Civil P. C. It may bo stated that tlie 
learned counsel on behalf of the applicants 
has not questioned the order of the learned 
Munsif upon tho merits. In fact it was not 
possible for luin to challenge that order in 
revision. Even apart from that the order 
was eminently just and reasonable. As re- 
gards costs, I do not see how in correcting 
its own order passed under a mistake, the 
learned Munsif would have been justified 
in awarding costs to the applicants against 
tho auction. purchaser who was guilty of 
delay only by fifteen minutes. The result is 
that there is no substance in this applica- 
tion and it is accordingly dismissed with 
costs. 

D-S./r.k. Application dismissed. 

20. (*28) 15 A I R 1928 A11 301 : 108 I C 576 : 2C 
A L J 382, Ram Sbaakcr v. Ram Naraia. 


A. I. R. j94i Oudh 93 

Yorke j. 

Gurdin Dhant — Decree-holder — 

Appellant 

V. 

Chhedi Bhant — Judgnient.Debtor — 

,, ^ Respondent. 

Exn. Second Appeal No. 6 of 1939, Deci- 
ded on 18th October 1940, against order 
of the Addl. Civil Judge, Fyzabad, D/- 21st 
October 1938. 

(a) Execution — Limitation — Step-in-aid — 
of payment it not etcp.in-aid. 

The certifying of a payment of on iiinount to- 
wards a decree is not a step-in-aid of execution. 

CP 94 C 2] 
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•(b) Liviitalion Act (1908), S. 15 — S. 15 does 
not aiyphj to admmxslrative instructicm to Courts 
to keep execution cases pending against certain 
classes of persons until further orders. 

Section 15 has application only to injunctions 
and orders judicially made, and can have no 
application whatsoever, to a letter by the Chief 
Court requesting the District Judge to stay all 
execution proceedings in civil Court decrees passed 
against agriculturists as defined in the Agricultu- 
rists’ Relief Bill until that Bill should become 
law, and also asking them to instruct the Courts 
subordinate to them to the same efioct, as this 
letter is no more than an administrative instruc- 
tion to the Courts to keep execution cases pending 
against certain classes of persons until further 
orders. (P 95 c 1] 

(c) Execution—Iyislalnicnl decree xcith default 
clause — Decree-holder, on default of insiabncnt, 
exercising option to execute his decree for whole 
amount — He cannot again c/nim to rcaltee any of 
instalments as they fell due. 

Where the decree-holder who has obtained instal- 
ment docreo has exercised successfully the option 
to execute his decree for the whole amount on 
default of any instnlmoot, bo at once has converted 
the decree from being an instalment decree into an 
ordinary decree for the r&ilization of the full 
decretal amount. He cannot again claim to realize 
any of the instalments as they fall due or rather 
within three years from the date on which they 
fell due. fp 95 q 2 I 

P. N. iJhalt — for Appellant. 

Sri Pam — for Respondent. 

Judgment. — This is no execution second 
appeal by the decree-holder whose applica- 
tion for execution of liis docreo was dis- 
missed by the Court of first instance and 
whoso appeal was subsequently dismissed 
by the additional civil Judge of Fyzabad. 
The facts set forth in the judgment of the 
lower appellate Court are not as full as they 
might have been, and it looks rather as if 
learned counsel appearing in that Court had 
made something of an attempt to conceal 
facts from that Court. The decree-holder 
appellant obtained an instalment decree for 
R9. C14.11.0 with costs Rs. 97-8-0 and future 
interest at six per cent. |)er annum on 9 th 
December 1929. It was directed that the 
judgment-debtor would pay the amount of 
the decree in five equal instalments on 9 th 
December 1930, 1931, 1932, 1938 and 1034 . It 
was further stated in the decree that in case 
of any default the decree-holder would have 
a right to execute the decree for the whole 
outstanding amount. On 5th December 1930 , 
the judgment-debtor paid into Court the 
sum of R8. 142-7-0 purporting to be the full 
amount of the first instalment. An applica- 
tion was made to execute the whole decree 
on 8th January 1981, that is to say the decree- 
holder claimed then and there to exercise 

bie option to realize the whole decretal 
amoant. 


A. I. B. 

The decree-holder’s application was dis. 
missed on the following day, that is 9th 
January 1031, on an office report that the 
first instalment had been paid. Against this 
dismissal of the application, an appeal was 
filed by the decree-holder who claimed that 
Rs. 142-7-0 was not the full amount due as 
the first instalment. It appears on a rough 
calculation of the future interest which 
would have accrued during the first year 
that the amount of the first instalment 
would have been not less than Rs. 151 but 
that is based on a calculation only of the 
interest for one year and not on a calcula- 
tion of the interest which would accrue over 
the whole period of five years. If that is 
taken into consideration the amount of the 
first instalment would have been considera- 
bly higher. The decree-holder's appeal was 
allowed and the execution case restored, and 
it seems to have proceeded in the Court of 
first instance for several months. It was 
ultimately consigned to records on lOth July 
1931, both parties being absent on that date. 
It was in thesecircumstancesthabnofurther 
application for execution was filed by the 
decree-holder until 5bb January 1938. Exten- 
sion of time for filing this application was 
sought on a plea that the decree-holder bad 
on lOth May 1934, filed a certificate of pay- 
ment of Rs. 5 and a further plea that on istb 
April 1935, a sum of Rs. 10 bad been paid to 
the decree-holder. No certificate of pay- 
ment of this amount had been filed and in 
view of the decisions that the certifying of 
a payment of an amount towards a decree 
is nob a step. in. aid of execution, these two 
payments cannot be considered to have any 
bearing on the case at all. No other point 
was raised in the trial Court which accord- 
ingly dismissed tbo application. 

In the lower appellate Court a further 
point was taken that limitation should be 
extended under the provisions of S. 16f 
Limitation Act, by reason of the fact that 
under a letter of the Chief Court execution 
proceedings were stayed in the subordinate 
Courts pending the debt legislation which 
was then on the legislative anvil. There is 
'Some dispute as to the period for which 
this so-called stay order was in force. On 
behalf of the appellant it is said to have 
remained in force up to some time m 
November 1936, while on behalf of tho res- 
pondent it is said that it came to an end on 
80th April 1935. The learned additional civil 
Judge held that in any case tho letter of 
this Court which is being construed as a 
stay order related only to the stay of execo- 
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tion proceedings pending at that time, and 
he also stated, incorrectly as it happens, 
that the decree had already become time 
barred before the orders of the Hon’ble Chief 
Court. The incorrect statement seems to 
have been due to an incorrect statement of 
facts by learned counsel appearing in his 
Court. Actually in view of the fact that the 
first application for execution was consigned 
to records on lOth July 1931, the period of 
limitation for a fresh application would have 
expired on 9th July 1934, that is to say dur. 
ing the period after the issue of this letter. 

On the other hand, I am in full agree- 
ment with the learned additional civil Judge 
that this letter could not have oiierated to 
prevent the filing of fresh execution appli. 
cations, although it would have led the 
Courts in which such applications were filed 
to stay them also. The letter requests the 
ipisbrictJudgesto stay all execution proceed, 
logs in civil Court decrees passed against 
agriculturists as defined in the Agricultu- 
rists’ Relief Bill until that biU should 
become law, and also asks them to instruct 
the Courts subordinate to them to the same 
effect. It is obvious that this was no more 
tlian an administrative instruction to the 
Courts to keep execution cases pending 
against certain classes of persons until fur. 
ther orders. There are two points in this 
connexion. In the first place, there is noth- 
mg whatsoever on the record of the present 
case to show that the judgment. debtor res- 
iwndent was an agriculturist as defined in 
the bill as It stood at that date, and there 
tore to induce the application of this letter 
Secondly I am clearly of opinion that the 
ssue of this letter could not in any case 

of 8. 16 , Limitation 
Act. ihat section provides that • 

limitation prescribed 

croe, toe lofititutioo or ozccution of u 

stayed by injunction or oVder the t,^J 

SSSipSi 

BeJtion clear that this 

section has application only to injunctions 

no Could h^e 

no application whatsoever to such an in- 

struction as this letter issued by the Chief 
SdUto^n?*^ — learned 

doflinft/i f therefore rightly 

doc ined to consider this letter. Failing the 

r lot aa 1 - ‘ ‘ha? ?h: 

foM wL r January 

1988. was hopelessly time-barred. Learned 

counsel for the appellant had suggested th^ 
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by the application of s. 15 in connexion with 
this letter tlio application for execution 
might not have been time, barred with regard 
to the instalments falWng due on 9 bh Decem- 
ber 1933 and 9th December 1934 . In my 
opinion, even to that extent his appeal would 
have been entirely without force because 
the moment the decree-holder exorcised 
successfully the option to execute his decree 
for the whole amount, he at once eonvertedi 
the decree from being an instalment decro^ 
into an ordinary decree for the realisation 
of the full decretal amount. lie could not, 
again claim to realize any of the instalments* 
as they fell due or rather within three years 
from the date on which they fell due. The 
learned additional civil Judge rightly dis. 
missed the decree-holder’s appeal. Tliero is 
no for<^ in the present appeal which tliere- 
fore fails and is dismissed with costs. 

D.S./r.k. Appeal dismissed. 

^ A. I. R. 1941 Oudh 99 
Yorke J. 

Mt. Hidayat.ul Nissa — Plaintiff — 

Appellant 

V. 

Jalal-ud Din and others — Defendants 

— Respondents. 

214 of 1937, Decided 
on 26th September 1940. against order of 

Sessions and Civil Judge, Lucknow, D/- 13 th 
March 1937. 

to; 5rmn5/cr of Properly Act (1882), S. 53 — 
AUack under S. 53 involves admission that Irans- 

J CT t.5 TiMllt 

‘“'’oJves the admission 
that the transfer is a real transfer. [p 96 C 1} 

• r6; Citlif P. C (1008), O. 22, Hr. 58 and 63- 
Objectwn und^ P. S8 dismissed — Within ono 
year from order of dismissal amount of decree 

SmIk ^ J«^9n«cnf-<f<6<or and attachment with, 

drawn — Claimant need not sue under i? 63 

^ybere after an order disallowing the claimlnf, 
c^im and d, rating the attachmint to con“?nue 

R %7 for de/ exeoutioTunder 

iiisisss 

toinsUmte asaU ^SR^eSortS 

fliiit {f Ka 1 od or to prosdcuto the 

S b. ‘>“®’ ->> '•ill -ot 

from a lailurfl consequences which result 

irom a failure to institute a suit under this rule. 

y f'^°V^rty Act (1882)^^S%3 — 
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Mt. Hidavat.ul Nissa 

(d) Trusts Act (1SS2), S. $4 — Argument based 
on S. $4 — Assumption is that document is liable 
to be assailed under S. 53, T. P. Act. 

Any argument based on S. 84, Trusts Act, pro- 
ceeds ou the assumption that the document in 
question has been assailed or is liable to beassailed 
under S. 53, T. P. Act, as executed with the intent 
to commit fraud. (p 97 c 2 } 

Xacir-ud-din Siddigi — for Appellant. 

Jiam Pershad Verma — for Respondent 1. 

Judgment. — This is a second appeal in 
a suit for partition which was decreed by 
the trial Court but dismissed in appeal by 
the Sessions and the civil Judge of Luck- 
now. The plaintifT, Mt. Ilidayat-ul-nisa, 
sued for partition of a house and other pro- 
perty. The defendants to the suit were Mt. 
Zainab, mother of the plaintiff, her brother 
Jalal Uddin and her sister and two half, 
brothers and a luilf. sister. TIjq contesting 
defendants were, however, tlie mother, Mt. 
Zainab and the l)rother Jalal Vddin. The 
plaintifT sought partition on tlie ground that 
she had a share in this property as one of 
the heirs of her father .Amir Tddin. The 
defence was that .Amir Uddin liad gifted the 
property to Mt. Zainab in the year 1 ‘HXI, and 
that subsequontly Mt. Zainab had gifted it 
to Jalal Uddin in I9:u. On tins plea being 
raised, it was stated in oral pleadings in the 
trial Court that the gift executed by Amir 
Uddin in favour of Mt. Zainab was denied 
and it was said that oven if it was proved 
it was a fictitious transaction, that is to say 
the deed was not a real instrument of trans- 
fer but merely a colourable document not 
intended to effect any transfer. Theconten- 
tion that the document was fraudulent and 
intended to defeat creditors, that is attack 
based on s. 53, T. P. Act, was not put for- 
ward doubtless for the reasons that such an 
attack involves the admission that the trans- 
fer is a real transfer and a document intend- 
ed to effect a real transfer but with a view 
to fraud is only voidable at the option of 
the creditors. 

The learned Munsif came to the conclu- 
sion that the deed of gift executed by Amir 
Uddin on 8rd February lOOO was a fictitious 
and colourable document. The lower appel- 
late Court after a consideration of the whole 
of the evidence has come to the conclusion 
that the document is not fictitious and 
colourable. Prima facie, this is a finding of 
fact not assailable hi second appeal. Learned 
counsel for the appellant, however, puts for- 
ward the contention that this is one of those 
cases in which the proved facts upon the 
record do not warrant the inference of fact 
drawn from them. In effect learned counsel 
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concedes tiiat the inferences of fact drawn 
by the learned civil Judge cannot be assailed 
in the manner be suggests because his main 
line of attack on the finding is that the 
learned civil Judge has discarded a piece of 
evidence by which he was really bound. I 
shall come to this piece of evidence in due 
course and it is really the only piece of evi- 
dence which requires consideration in the 
case. The facts upon which the finding of 
the fact of the lower appellate Court has 
been arrived at are as follows : 

Mt. Zainab was married to Amir Uddin 
in 1884. On istli January 1000 , one Bam 
Charan sued Amir Uddin to recover the 
amount of certain debts and applied for at- 
tachment before judgment. Two days later, 
he obtained an injunction restraining Amir 
Uddin from transferring any of his property 
which was served on Amir Uddin on isth 
January. This was the position when on 3rd 
February 1000 , Amir Uddin e.xecuted a deed 
of gift of tlie house in suit in favour of his 
wife Mt. Zainab, admitting the existence of 
a dower debt due by him to her. On lOth 
February Ram Charan got a decree for Rs. 
KiOO. Thereafter at the end of 1900 or begin- 
ning of 1901 Amir Uddin made an applica- 
tion in insolvency. That application was 
dismissed on 12tli February 1901, ou the find- 
ing that Amir Uddin was in possession of 
the property and that the deed of gift exe- 
cuted by him in favour of his wife was 
fictitious. That order or judgment is not 
inter partes and was riglitly left out of con- 
sideration by the learned civil Judge. On 
9th October 1903, Mt. Zainab obtained muta- 
tion in respect of the house, the namo of 
.Amir Uddin being struck off. 

At a later date some time in 1905 or 1906 
Ram Charan proceeded to execute his decree 
by attachment of the house in suit. Mt- 
Zainab thereupon filed an objection under 
the provisions of O. 21, R. 58 but on 29th May 
1900, her objection was dismissed on the 
finding that the house in dispute did not 
belong to her but did belong to the judg- 
moot. debtor Amir Uddin. In the ordinary 
way it would have been the duty of Mt. 
Zainab to institute a declaratory suit under 
the provisions of O. 21, R. 03, and foiling the 
institution of such a suit, O. 21 , R. 08 pro- 
vides that the order in the objection case 
shall be conclusive. Such a suit is to bo 
instituted within one year. Before that y<»r 
could elapse, and in fact within a fortoigu 
of the dismissal of the objection the amoun 
of the decree was paid up, and in cone®. 
quenco the attachment was withdrawn. T ® 
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learned civil Judge has held that in these 
circumstances the order of the subordinate 
Judge in the objection case does not make 
the matter final and is not at all binding 
with regard to the fraudulent nature of the 
deed of gift. In effect an order under o. 2 i, 
R. 08 is really final as to the title of the 
objector rather than as to the fraudulent 
nature of the deed of gift, and in any case 
the question in issue in the present suit was 
not whether the deed of gift was fraudulent 
but whether it was fictitious. 

Subsequently, on I9tb October 1915, Amir 
XJddin and Mt. Zainab executed a mortgage 
of the house in dispute and in 1920 it is said 
that Amir Uddin died in this very house. 
In 1998 Mt. Zainab redeemetl the mortgage 
of 1915 by payments out of Court made by 
Jaliil Uddin, and finally on 7th December 
1994, Mt. Zainab executed a deed of gift in 
favour of Jalal Uddin. The learned civil 
Judge taking all those facts into considera- 
tion was of the opinion that the deed of gift 
was genuine and not fictitious. In regard to 
the decision of the objection case in lOOG ho 
held that inasmuch as the attachment was 
withdrawn within the period of limitation 
for tiling a suit, it was no longer necessary 

for Mt. Zainab to institute a declaratory suit, 

and therefore the finding in tho objection 
case lost its finality, and in fact ceased to 
have any effect. 


Tho main argument which has been pu 
forward in this appeal is an attempt to res 
tore force to the judgment in the objectio 
case. In order to be able to give som 
strength to the argument that tho facts o 
tho record do not warrant the conclusion o 
fact arrived at, learned counsel attempts t 
draw a distinction between cases in whicl 
tho claim of the objector bos been allowe. 
and it is for the decree-holder to institute 
suit and cases in which the objection ha 
been dismissed and it is for the objector t 
institute such a suit. He contends that al 
though it may not bo necessary for th 
objector to institute a suit against th 
decree- holder m cases where the attachmen 
has for any r^son been withdrawn withii 
tho period of limitation for filing a suit, it i 
none the less necessary for the objector t. 
institute such a declaratory suit making bh^ 
judgment.debtor a defendant. Learne. 
^unsel has not been able to put forward an^ 
dMision of any High Court to that effect 
Jn Mulla a Commentary on the Civil Pro 
Mdure C^e (Edn. lo at p. 786) the learnet 
Uimmentator in a paragraph beaded *‘Sui 
1941 0/18 <t 14 


not necessary if the property is released 
from attachment within the period of limi- 
tation sums up tlie result of a number of 
cases as follows : 

Where after an order disallowing the claimant’s 
claim and directing the attachment to continue 
tho attachment coase.s within the period of one 
year from tho date of tho order, e. g., by reason of 
the dismissal of the application forexecution under 
R. 57 above for default of prosecutiou or by reason 
of the withdrawal of attachment on payment by 
the judgment-debtor to the decree-holder of the 
amount of the decree, it is not incumbent upon the] 
claimant to institute a suit under this rule or to 
prosecute the suit if ho has already brought one 
and will not be affected by any of tho conse- 
quences which result from a failure to iiihtitute a 
suit under this rule. 

That is to say, in such a caso the order 
which had been made in the ol>jection caso 
ceases to be conclusive. In my opinion tlioro 
was no necessity for Mt. Zainab to institute 
any suit for a declaration and tho order in 
the objection case is entirely without effect 
and was rightly discarded by the lower 
appellate Court as a piece of evidence bear- 
ing on the question whether or not tlio oxe. 
cution of the deed of gift by Amir Uddin 
was a fictitious transaction. Learned coun- 
sel for tho api>ellant has sought to base some 
argumentson S. 63. T. P. Act, and s. 84 . Trusts^ 
Act. It IB sufficient to say that s.53 could 
have no application to this case it being the 
definite case of tho plaintiff that the deed of 
gift was fictitious and nob that it was void- 
able as executed with fraudulent intention. 
As regards S.84 any argument based on that 
section proceeds on the assumption that tho 
documeut in question has lieen assailed or 
is liable to bo assailed under s .53 as exe- 
cuted with the intent to commit fraud. 

Learned counsel lias concluded by tho 
general argument that the facts which have 
been set out. discussed and considerd in the 
lower appellate Court’s judgment do nob 
warrant the conclusion of fact. In my opi- 
nion this is tho weakest lino of attack 
possible upon a finding of fact. The finding 
of the lower appellate Court is based on a 
consideration of all the facts, and I am nob 
prepared to say that on a reasonable con- 
sideration of those facta it is not a possible 
conclusion that the deed of gift was a 

genuine document intended to effect a trans- 

property in favour of the donor's 
Wife, Mt. Zainab. In these circumstances tho 
lower appellate Court rightly held that the 
plaintiff’s claim to partition of the property 
could nob succeed and therefore dismissed 
the plaintiff's suit. I find no force in the 
present appeal which ia really concluded by 
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findings of fact and I dismiss it accordingly 
with costs. 

D.s./r.k. Appeal dismissed. 

A. I, R. 1941 Oudh 98 

Thomas C. J. and Ghulam Hasan J. 

Emperor 

V. 

Swami Sarupanand — Accused 
Opposite Party. 

Criminal Revn. Appln. No. 99 of 1940, 
Decided on 30th September 1940. from 
order of Sess. Judge, Hardoi, D/. 29th May 
1940. 

(a) Criminal P. C. (189S), Ss. 123 (6) and 108 
— Security for good behaviour u)idcr S. 108 — 
Rigorous imprisonment for failure to give is 
illegal under S. 133 (6). 

A sent€Dca of rigorous imprisoDmcut for failure 
to give securitjr for good behaviour in proceedings 
under S. 103 is illegal under S. 128 (G). [P 98 C 2] 

(b) Penal Code (1860), Ss. 134A and 133A — 
Speech whether brought accused it’ifhin S. 12iA or 
S. 153A held doubtful. 

The speech relied upon by the prosecution was 
as follows: “O. white-skinned! We are all ready to 
receive bullets, go to jail and die; but we want com- 
plote independence. We will bear all hardship and 
win the fight that is to come. Be rcadv;” 

Held that it was very doubtful whether the 
speech would bring the accused within the purview 
of S. 124A or S. 153A. [p 99 c 2] 

(c) CrimwrnZ P. C. (1898), S. 439— High Court 
»n fct'»«on »s bound by findings of facl—Finding 
that record of speech is not true is binding in 
revision. 

The High Court in revision is bound to accept 
the findings of fact arrived at by the lower Conrt 
and therefore a finding that the record of a speech 
is not true must bo accepted in revision. 

, , ^ CP 99 C 2] 

(d) Criminal P. C. (1898), S. 108 — Person 
making seditious speech or on one occasion cir- 
culating notices promoting enmity between classes 

may be prosecul^ under S. 153A, Penal Code 

But he cannot be proceeded against under S. 108. 

A person who makes seditious speech or who is 
found on one occasion only circulating notices 
which may have the effect of promoting enmity be- 
tween classes, may possibly bo prosecuted under 
8. 153A, Penal Code, but he cannot be proceeded 
against under S. 108 : A I R 1934 Oudh 70. Foil 

4 ^ (Pioooi] 

Assist. Government Advocate — for the Crown. 

K4 N, Tandon — for Accused. 

Order. — This is an application in revi- 
sion on behalf of the Lcvcal Government 
under S.4S0, Criminal P. 0., against the 
order of the learned Sessions Judge of 
Hardoi dated 29th May 1940 , setting aside 
the order of the learned District Magistrate 
of Hardoi binding the accused Swami Swa- 
tupanand under S. 108 , Criminal P. C. The 
accused Swami Swarupanand was called 
^Pon on 28th March 1940 to sliow pause why 


he should not be ordered to furnish a per. 
sonal bond in Rs. 500 with two sureties, 
each in the like amount, to be of good be* 
haviour for a period of one year. The rea- 
son why this notice was issued was that he 
delivered objectionable speeches at Pihani, 
I^Iallawan and Pali with the intention of dis-* 
seminating seditious matters and promoting 
or attempting to promote feelings of hatred 
or enmity between different classes of His 
Majesty's subjects. 


The learned District Magistrate under 
the provisions of S. 112 , Criminal P. 0., con- 
firmed the notice, and ordered the accused 
to execute a bond in Rs. 500 with two sure- 
ties, each in Rs. 250, to be of good behaviour 
for a period of one year and in default to 
undergo rigorous imprisonment foroneyear. 
Under the provisions of s. 123 (6), Criminal 
P. C., the sentence of rigorous imprison- 
ment for one year was illegal. The impri- 
sonment for failure to give security for good 
behaviour shall, where the proceedings have 
been taken under s. 108 , be simple, and the 
learned District Magistrate was wrong in 
ordering rigorous imprisonment. The noticel 
which was issued to the accused contained 
a list of 11 speeches alleged to have been 
delivered by the accused in different vil* 
lages, but the prosecution at the trial put 
forward only three speeches, namely : (l) 
Ex. 4 delivered at Pali on 6th November 
1939; ( 2 ) Ex. 3 delivered at Mallawan on 15th 
November 1939; (3) Ex. 1 delivered at Islam- 
nagar on ftth February 1940. The accused 
denied making the objectionable portions of 
the speeches relied on by the prosecution, 
and stated that he had in his speech stated 
that British rule was better than Russian 
or German but not as compared with that 
of Indians. The speech of 6th November 

1939 was recorded by head-constable Raz 
zAq Beg and was read over to Saghir Ahmad 
The speech of I5th November 1939 was deli 
vered to an audience of 400 or 600 persons 
and it was recorded by Khuda Yar Khao 
head constable. The speech of 8th Februa^ 

1940 was recorded by naik Wailayat Husain 
and, according to his evidence, the audience 

numbered about 500. The finding of the 
learned Sessions Judge with regard to the 
speech (Ex.l) of 8th February 1940, is as 
follows : 

It appc.ira to me that the report (Ex. ^1 * 
merely a gist of the speech end is not a lu 
cord of It, and in the cose the sentences 
in the report are merely Isolated 
speech and arc without the correct con 
which they were uttered by the ' jj 

doubt, as I hove observed above, the sentences 
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they be consideced to bo the correct statement ot 
the speaker, would certainly bring the accused 
wjthin the offence under 8. 124 A but if once I con- 
clude that the report is not a full record and agood 
deal of the speech bad been omitted, and if I fall 
to put the proper context to tho sentences, I would 

hesitate to take any action on it and with 

these considerations I do not consider it proper to 
accuse him {i. e. the accused) of tho speech as is 
reported in Ex. 1. 

It is thus clear from the above finding 
that the learned Sessions Judge is not satis- 
fied and he is of opinion that the speech 
recorded by the witness was not the correct 
speech. The finding of the learned Sessions 
Judge in respect of the speech made at 
Mallawan on 15th November 1939 is to the 
effect that the speech was made by tbe 
accused and it was offensive. With regard 
to the speech of 6th November 1930. delivered 
at Pali the finding of the learned Sessions 
Judge is to tbe following effect : 

There are no worde in it which could be said to 
excite difiaflection against the Government or to 
set a class against another. Tho speaker simply 
addressed tho gathering to bring up the spirit of 
BGlf-sacrmco to action and to be prepared oven to 
go to jail or die for their cause, and I do not think 
the words aa are reported in Ex. 4 and discussed 
above would bring the accused within an offence 
under 8. 124A or 8. 163A, Penal Code. . . I do 
not consider it to U one on which any prosecution 
under 8. 124A or 8, 169A could be possible. 

The objectionable portion of Ex. 4 relied 
ufwn by tbe prosecution is as follows • 

O. white-skinned I Wo are all ready to receive 
bullets, go to jail and die but we want complete 

hardship and win 
the Dght that ie to come. Bo ready. 

The oWectionablo portion of the speech 
relied on by the prosecution delivered at Mai- 
lawan on isth November 1989 is as follows : 

iaL 63 years ago. Speechee alone were not 

In India where 

fil ri ^ '■^’ers of blood are flow- 

ultimatum bv‘ 

S Th« to September 

1J3J. Iho Uluqdara and zamindara are brokers of 

is to go on com- 

zarmndars against ki^ns. and gave a filUpt crime 

The objectionable portions of the speech 

ThL^tof February 1940 are as follows : 
wlU^nJt S. ar? Government and 
has commkSfl Government 

7nutin;T t.?f>. great 

Inmcted a doa h blow on^he 
desire to call a truc^ ?vl 

uence. We must gjtd up our Joins to fight the 
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Government. Nothing can be achieved without 
bloodshed. 

Thore can be no doubt that this speech, 
if proved to have been made by the accused, 
is seditious and attempts to promote feel- 
ings of enmity and hatred between different 
classes of His Majesty's subjects, but, as we 
have said above, tlie learned Sessions Judge 
is of opinion that it is not a true record of 
what the accused said. Wo are dealing with 
an application for revision and not an appeal, 
and we feel ourselves bound to accept tho 
findings of fact arrived at by the learned 
Sessions Judge. The accused is alleged to have: 
delivered the speech for about 45 minutes.! 
The note taken down by the witness con- 
sists of 17 lines. Tho witness stated that it 
was drizzling. The note appears to have been 
taken down with a fountain pen and there 
is no blur on the paper and nothing to show 
that even a drop of water fell on it. Wo 
have carefully read the speech and find that 
no Sanskrit or Hindi words are used by tho 
speaker, who is a Hindu. Wo therefore reject 
this speech from consideration. With regard 
to Ex. 4 of 6th November 1939, we are of opi- 
nion that it is very doubtful whether this 
speech would bring the accused within the 
purview of s. 124A or s. 153A, Penal Code. We 
are therefore left with the speech of I 5 th 
November 1989 (ex. 3). The learned Sessions 
Judge, as we have said, held that it wag 
delivered by the accused and it was objec- 
tionablo, but “in his opinion the commission 
of only one offence under s. 153A was not to 
be taken to justify tho proceedings under 
S.IOS. Criminal P. C." He was further of 
opinion that the element of intention on the 
part of the accused was not to be deduced 
from a solitary instance. In 11 0 W N 26 ^ 
it was held that : 

The provieioDs of 8. 108 (a). Criminal P. G.. cannot 
properly be applied in respect of an isolated speech 
made by the accused on a spociaJ occasion and at a 
meeting for a special purpose and therefore an 
accuMd cannot be proceeded against under that sec 

there is 

having made any other objec- 

® his having any 

intention of doing so in the future. * ^ 

There is, of course, no evidence on the 
rewrd of any intention of the accused of 
delivering such speeches in future. In the 
notice, as we have pointed out, eleven speeches 
were referred to, but with the exception of 
three which formed part of the charge, tho 
prosecution did not attempt to prove the 
remaining speeches; so we refuse to take 

1. (’34) 21 A I R 1934 Oudh 70 : 147 I 0 1082 • 35 
Ct L J 562 : 9 Luck 344 : 11 O W N 26, Chaudra 
i50an V. Emperor. 
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them into consideration. In our opinion a 
person who makes seditious speech or who 
is found on one occasion only circulating 
notices which may have the effect of pro- 
moting enmity between classes, may pos- 
sibly be prosecuted under s. 153A, Penal Code, 
but he cannot be proceeded against under 
S. lOS, Criminal P. C. It may be pointed out 
that with the exception of one speech, which 
was made on 8th February 1940, all the 
speeches were made in November 1939, and 
there is nothing on the record to show why 
no action was taken against the accused till 
lith March 1040. It may be on account of his 
speech of 8th February 19»0. It is not neces- 
sary for us to consider whether action should 
not have' been taken against tlie accused 
under Ss. 124A and 153A, Penal Code. We are 
therefore of opinion that the order of the 
learned Sessions Judge is correct and wo 
dismiss the application. 

O.N./R.k. Application dismissed. 
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allowed to bo drawn up : AIR 1933 Mad 880 
liel. on. [p Q gj 

(b) Inlerpretalionof Stalules—Fiscal Act sJtould 

be construed in favour of subject. 

A fiscal Act should be road in favour of the sub- 
jeet, that is it should be interpreted strictly and 
not made too elastic. [p joj o 2] 

S. C. Dnss — for Appellants 1, 3 and 4. 

M. Wasim — for Respondent. 

Judgment. — This is a matter which has 
arisen first on an objection on behalf of 
tho respondent, and secondly, on a report 
of tho Stamp Reporter, the case being one 
under s. 33, Agriculturists’ Relief Act. In 
the present case the plaintiff mortgagor 
instituted a suit under s.3S, Agriculturists’ 
Relief Act, for accounts in respect of a mort- 
gage for a sum of Rs. 10,500. Tho plaintiff 
had to value his suit under the terras of 
sub-s. (3) of s. 33, and he valued it at Rs. 500, 
alleging that if accounting were to be done 
after reduction of interest to which he was 
entitled, the w’hole amount of the mortgage 
w’as paid off except Rs. 500. In the lower ap- 
pellate Court the plaintiff was appellant, 


Yorke and GfiULAM Rasan JJ. 

Bharat Simjh and others — Plaintiffs 

Appellants 

v. 

Thahur Chhotey Singh — Defendant — 

Rosjwndent. 

Second Appeal No. 468 of lO.ST, Decided 
on 22nd October 1010, against decree of 
Dist. Judge, Sitapur, D/- 27th Soptomher 
1037. 


and he again valued his appeal at Rs. 600, 
but paid court-fee of Rs. 10 as for a declara. 
tory relief. The appeal failed and the plain- 
tiff. debtor has come up in second appeal to 
this Court. It was contended on behalf of 
tho resjxjndent that the appellant was bound 
to value his appeal according to tho differ- 
enco between the amount of the decree as 
it now stands and the amount of the decree 
as it would stand in case the plaintiff gets 
the modification of tlie decretal amount 


(n)V.r. Agriculturists' Hclief Act (2? of 19.74), 
S. 3.7 — Suit under S. 3.7 must be deemed to be for 
accounts for purposes of Court-fees Act and Suits 
V aluatson Act — Appellant 7uusl value his appeal 
according to S. 7 fivl {h), CfJur/./f.*a Act -Apj^l- 
lant seeking modification of lower Court's decree 
is entitled to value appeal at reasonable nmmttit 
— Appellate Co7trt allowing greater reduction of 

amou7\t than that at which apjieal was valued 

Procedure to be followed stated. 

Rule 268 (8), Oudh Civil Rules, makes it clear 
that suits under 8. 33 must bo dcomed to bo suits 
for accounts both for tho purposes of tho Court-fees 
Actaud tho Suits Valuation Act and must l )0 valuod 
according to tho provisions of 8. 7 (iv) (b). Court- 
fees Act, and courl-fco paid accordingly : AIR 1983 
All 467, Approved. (p 101 C 1] 

But whoro tho appellant seeks a modification of 
the lower Court's dccreo be is entitled to value his 
appeal at a reasonablo amount, it being impossiblo 
for him to know what modification tho appellate 
Court will bo prepared to grant. [P lOl 0 1] 

The proper procodure, in caso tho appellate Court 
at the time of the hearing of the appeal decides to 
makeagreater reduction in favour of the appellant 
than that at which the appeal was valued is to 
post the case for orders and direct the appellant to 
pay additional court-fee and only then the iuda- 
ment should be delivered and the decree should be 


which be seeks. 

The Stamp Reporter reports that tho 
practice in tliis Court has l) 0 on to treat 
these cases as suits for a declaration and to 
recover court-fee accordingly. Ho therefore 
reports that in this Court there is no ap- 
parent deficiency, but he lias referred to 
cl. 3 of R. 268, Oudh Civil Rules, and a deci- 
sion of the Allahabad High Court in 1933 
A D .1 70S.* In that case a Division Bench of 


;ho Allahabad High Court considered what 
;he proper court-fee for tho appellant to 
lay was (l) in cases wliore tho defendant to 
t suit under S. 33 has applied for a decree, 
ind ( 2 ) when there has been no such apph- 
^tion. The conclusion reached was that 
here being no special provision for the 
ourt-fee payable in appeal contained m 
. 38 of the Act the general law appli^. 
hese suits are to be treated as suits lOC 
recounts and valued by th e appellan 

. ('88) 25 A I R 1988 All 4C7 : 177 f 

All ARC. r 1988 A L J 708. Pablad Bingb v. 


Niadar Singh. 
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according to the provisions of S. 7 (iv) (b), 
Court.fees Act, and court-fee paid accord- 
ingly. 

The amendment of cl. 3 of R. 2G8, Oudh 
Civil Rules, leads to the same conclusion 
that cases under s. 33 are deemed to be 
suits for accounts for the purposes both of 
the Court-fees Act and the Suits Valuation 
Act, and we therefore find no dilficulty at 
all in agreeing with the decision in 1938 
A L J 708.^ Learned counsel for the appellants 
does not indeed in the present case contest 
this point, but he agrees that he has to pay 
court. fee according to the amount at whioli 
he values his apiieal. He points out that he 
has valued his appeal both in the lower ap- 
pellate Court and in this Court at Rupees 
500 and he urges that there is nothing un- 
reasonable in this valuation because it is 
impossible for him to know what, if any, 
modification of the decree of the Court 
below this Court will be prepared to grant. 
The only difliculty which stands in the way 
of the ap{>ellaot8 is the fact that in their 
grounds of api>eal in this Court they have 
asked for a reduction of the nrte of interest 
from 13 per coot, per annum compound in- 
terest with six. monthly rests to G per cent, 
per annum simple which would have the 
effect of reducing the decretal amount by 
something between tliree and four thousand 
rupees. Obviously, if the appeal is so des- 
oribed the appellants aro not at liberty to 
give an arbitrary valuation of Rs. 500 to the 
apjwal. 

In view however of what has been said 
above learned counsel has filed an applica- 
tion on behalf of the appellants to bo per- 
mittod to delete the words "to 0 per cent, 
per annum simple” from ground 5 of his 
grounds of appeal and to make a corres- 
Ijonding modification of the prayer, which 
follows that paragraph, by striking out the 
words and interest be allowed at G per 
cent, per annum simple.” Learned counsel 
for the respondent points out that in case 
the appellants elect to value their appeal at 
Rs. 500 the respondent may prefer to con- 
Jess judgment and agree to the reduction of 
the decretal amount to that extent. He con- 
tends that there is no difficulty in the fixing 
of a rea^nablo amount in the present case, 
and that os held m more than one case it is 
the duty of the appellants to fix a reason, 
able amount and not an arbitrary sum. 

Un a full consideration of the circum- 
stances we are of opinion that by fixing 
Rs. 600 It could not be said (provided that we 
permit this amendment of the grounds of 


appeal) that the appellant was not fixing a 
reasonablo amount. Rs. 500 would in fact 
correspond roughly to tlie difference be- 
tween the interest at 12 per cent, per annum 
compound with six. monthly rests and 12 
per cent, per annum simjde interest accord- 
ing to the statement of counsel. Wo think 
that this being a (juestion of the interpreta- 
tion of a fiscal Act, it is to be read, speaking 
generally, in favour of the subject, that is, it 
is to be interpreted strictly and not made 
too elastic. We do nob tliink it could pos. 
sibly be said that the Clovornment is de- 
frauded by the appellants’ fixing, as they 
are entitled to, a valuatipn which is not un- 
reasonable. The proper procedure, in case 
this Court should at the time of the hear- 
ing of the appeal decide to make a greater 
reduction than that at which the appeal is 
valued, is suggested in 5G Mad 705^ in which 
it was stated that 

if the appellate Court after the bouring and con* 
sidcration of the appeal comes to a conclusion in 
favour of the appellant in respect of a far larger 
amount than wbut be has paid court.fees for, the 
proper thing would be to post the case for orders 
and direct the appellant to pay additional court, 
fee and only then the judgment should be delivered 
and the decree should be allowed to be drawn up. 

Reference was made in this connexion to 
S. 149, Civil P. C. On this view we allow 
the application made on behalf of the ap. 
pellants and permit them to amend their 
grounds of appeal as stated in the applica. 
tion. The appellants must now pay court- 
foes ad valorem on the amount at which they 
value their appeal and they must also make 
good the deficiency in the lower appellate 
Court. Wo allow the appellants one month 
to make good the deficiency in both Courts. 

G.N./r.k. Order accordingly. 

2. (’38) 20 A I R 1933 Mad 3^0; 141 I C Gb2:~^ 
Mad 705; C4 M L J 122, In re Veukatanandam. 
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Ghdlam Hasan J, 

8ita Ram — Judgment-dehtor 


V. 


Appellant 


Baba Badri Dass, Decree-holder and 
another _ Respondents 1 and 2. 

Lxn. Decree Appeal No. 9 of 1938, De- 
cided on 30th September 1940, against 
order of Addl. Civil Judge. Fyzabad, D/. 
2oth January 1938. 

(a) Civil P. C. (1908), 5. lOZ^Order made in 
^tculton proceedings in satf of nature cognieable 
oy f'Ourl of small causes — Second appeal does 
not Ite. 


In the case of a suit of the nature of small 
causes no second appeal lies ander 8. 102, Civil 



102 Oudh 


SiTA Ram V. Badri Bass (Ghulam Basan J,) 


P. a, ^bother the appeal was against the decision 
jn the Sint or whether the matter arose in the 
course of the execution proceedings : Case law 
referred. [p io2 C 2 ; P 103 C 1] 

fb) Civil P. C. (290S), Ss. 47, 115-Decision of 
lower npicUntc Court as to ichelhcr certain houi; 
allached belonged to judgment-debtor exclusivebj 
held not liable to any interference in revision. 

A decree was obtained against A as the legal 
representative of tho deceased debtor and certain 
house was attached. The judgment-debtor died an 
objection to the attachment alleging that thehouso 
did not belong to the deceased but to him (a) 
exclusively. Tho Court allowed tho objection On 
appeal the lower appellate Court held that the 
house did not belong to A exclusively but that it 
belonged to the deceased as well : 

Held that tho lower appellate Court had a juris- 
diction to decide as to whether the attached houce 
belonged to the judgmont-debtor exclusively or 
whether the deceased had any share in the said 
house. That decision was not liable to any inter- 
forenco in revision under S. 115 , [p io 3 C 2] 

Sri Item — for Appellant, 

Sooraj Narain — for Respondent 1. 

Respondent 2 in person. 

Judgment. — Thi<? is an appeal 61et] by 
one of the judgment. debtors purporting to 
be under S. 47. Civil P. C. The facts arc 
as follows: Respondent i, decreo-boldor, 
obtained a decree for Rs. B5 with costs and 
future interest against the appellant and 
respondent 2 to the extent of tho assets 
received by them from one Baij Nath, 
deceased, who originally owed the debt to 
respondent i. Tlio suit was filed against tho 
appellant judgment. debtor and respondent 
2 as legal representatives of the deceased 
Baij Natb. The suit was decreed by tho 
^arned Munsif of Fyzabad sitting on tho 
Small Cause Court side. In execution of the 
decree the decree-bolder attached a plot of 
land and a certain house situate on Nos. 289, 
289, 290, 291 and 292. Tlie attachment was 
ordered by tho same learned Munsif sitting 
on the regular side. The judgment-debtors 
filed objections to the attachment alleging 
that the property attached did not belong 
to the deceased Baij Nath but to them 
exclusively. The learned Munsif allowed 
the objection in respect of the house but 
disallowed it in respect of the plot. In 
appeal by the decreo-holder, the decision of 
the learned Munsif was set aside in respect 
of his order relating to the bouse and it was 
held by the lower appellate Court that the 
house did not belong to the judgment- 
debtors exclusively but that it belonged to 
the deceased Baij Nath as well. The judg. 
ment-debtor now files this second appeal 
against the dismissal of his objection by the 
lower appellate Court. A preliminary objec- 
non 18 taken on behalf of the decree-holder 


A. I. R. 

that a second appeal is not maintainable 
under the provisions of S. 102 , Civil P. C. 
I have heard the learned counsel on both 
sides at some length and I am of opinion 
that the contention must prevail. Section 
102 , Civil P. C., lays down that 

no sMoiid appeal shall lie iu any suit of the nature 
cognizable by Courts of Small Causes, when the 
amount or value o{ the subject-matter of the oriel, 
nal <;uit does not exceed five hundred rupees. 

The learned counsel for the appellant 
contends that s. 102 . Civil P. C., applies only 
to suits and not to execution proceedings 
and that the objection having been made 
undei s. 17, Civil P. C., a second appeal 
could lie to this Court. The learned counsel 
18 unable to refer to any authority of any 
Court in support of the contention which 
he has advanced. In ray opinion the matter 
13 concluded by a long catena of decisions of 
tho v.ariou9 High Courts in India including 
our own Court that in the case of a suit of; 
the nature of small causes no second appeal 
lay under .s.586, Civil P. C.. whether the' 
appeal was against the decision in tho suit' 
or whetlier the matter arose in tlio course; 
of the execution proceedings. Tho earliest 
case is reported in 8 o C 405.^ It was ani 
execution case decided by a Bench of ths' 
old Court of the Judicial Commissioner. In 
the case reported in A i R 1918 oudb 2G9* 
it was hold by Lindsay J. C. that 

no ^ond appeal lies from an order passed in exe- 
cution of a decree obtained In any suit of the 
nature cognizable by a Court of SmallCauses whore 
tho amount or value of tho subject-matter of the 
original suit docs not exceed Rs. 500. 

In A I R 1930 Oudh 129^ it was held that 
where a suit cognizable by a Court of Small 
Causes is tried by a Munsif as a regular suit no 
second appeal lies from it under S. 102, Civil P.C. 

Similarly, in A I U 1937 Oudh 211 * a similar 
view was taken. Coming to tho Allahabad 
decisions a Full Bench of the Allahabad 
High Court, following an earlier decision of 
tho same Court reported in 12 AUi 579* 
decided in a cose under tho old S. 5$C of the 
Code of 1882 corresponding to the present 
S.102, Civil P. C. (1908), reported in 19 ALt. 
•IHI® that 


1. (’05) 8 0 0 405, Mt, Umut-ul-Atbar Begum v. 
Raldeo Das. 

2. CIS) 6 A I R 1918 Oudh 209 : 40 I 0 82.0iidar 
Singh V. Kandhai Lai. 

3. (’30) 23 A I R 1930 Oudh 129 ; 105 I C 251 ; 
1935 OWN 1244. Nand Lai v. All Akbar. 

4. (’87) 24 A 1 R 1937 Oudh 244 : 107 I C 55i : 
13 Luck 204 ; 1937 OWN 263. Ram Charan v. 
Kedar Nath. 

5. COO) 12 All 679 : 1890 AWN 200, Harakh v. 

Bam Satup. tm- 

6. (’96) 18 All 481 : 1890 A W N 160 (PB), Din 

Dayal v. Patra Khan. 
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no Eocond appeal \?ill lie in respect of an order 
made in execution proceedings in a suit of tlio 
nature cognizable in a Court of small causes where 
the subject-matter of the suit does not exceed 
Rs. 500 in value. 


Similar view was taken in the following 
decisions of the Allahabad High Court re- 
ported in A I R 1921 ALL 55/ A I R 1926 ALL 
345® and A I R 1927 ALL 740.® Lastly, it has 
been held by a Bench of the Sind Judicial 
Commissioner’s Court in a case reported in 
A I R 1939 Sind 360^® that “s. 102 not only 
applies to appeals but to orders in execution 
under s. 47 of the Code.” 

I may also refer to the Full Bench case 
of the Madras High Court reported in 23 
647” which arose under the old S. 586, 
Civil P.C., where it was held that no second 
appeal lay from a decision in a suit of the 
nature cognizable in Courts of small causes. 


(Having regard to the aforementioned deci. 
sions I am satisfied that the preliminary oh- 
ijection is well founded and this second appeal 
is not maintainable. The learned counsel 
for the appellant has also asked mo to treat 
this appeal as a revision if it is held that 
the present appeal is not competent. Even 
if I were prepared to entertain the matter 
under S. 116 , Civil P. C.. on the revisional 
side, I do not think that the case falls with- 
in the purview of that section. There is no 
question of jurisdiction involved in the case 
nor am I convinced that there is any illoga- 
lity or material irregularity committed by 
the lower appellate Court. It is urged that 
the decision of the lower appellate Court 
dismissing the objection proceeds upon a 
certain admission contained in Ex. Al, a 
plaint filed by the judgment. debtor and 
respondent 2 in the year 1935, regarding this 
very house. 

In para. 4 of that plaint the plaintiffs 
admitted that the deceased Baij Nath had 
a share in the bouse in dispute. It is 
urged before me that the admission relates 
nob to the house attached in this case 
but to some other house and reliance is 
based on the boundaries contained in Ex. Al 
and the certificate of search filed by the 
decree.holder dated 7th August 1936 in 

^403^-^11? A 65 : 60 I 0 '831 : 43 All 

Prasad^ ^ ^ J 72, Sant Prasad v. Bhawani 

®i’» 1^26 All 345 : 93 I C 292. Ram 

Raj DasBundhl v. Mt. tJmrail. 

^ ® : 103 I 0 344, Mt. 

Mond^ba Kunwar v. Mt. Ganga Saran Suhu 

= 185 to’406 : 

Jiaiil 

11. (1^) 28 Mod 647 : 10 M L J 329 (P B) 
BouQdaam Ayyar v. Scnnla Naickan. 


the present execution proceedings. I have 
compared the boundaides given in the two 
documents and have also considered the oral 
evidence produced in the case. Exhibit Al 
was filed in the case by the decree-holder 
and its genuineness was admitted by the 
judgment-debtor. In his evidence before 
the Court as p. w. i the judgment-debtor 
made no attempt whatsoever to explain the 
admission contained in Ex. Al. No question 
was put to him by his counsel to show that 
the admission contained in Ex. Al related 
to a diffex’ent house as is urged now before 
me. I am of opinion that it was the boundon 
duty of the judgment. debtor himself to 
show that the admission contained in Ex. Al 
was either mistaken or untrue or it related 
to a different property altogether. Tho 
point raised here does not appear to have 
been raised in either of tlio two Courts 
belosv and it seems to mo that the decision 
on the merits by the lower appellate Court 
is perfectly justified. I do not tliink there- 
fore that s. 115 has any application to tho 
facts of this case. Tho lower appellate Court 
had a jurisdiction to decide as to whether 
the attached house belonged to the judg.' 
ment-debtor exclusively or whether tho 
deceased Baij Nath had any share in the 
said house. That decision is not liable to! 
any interference in revision under s. 115 ,' 
Civil P. C. This appeal therefore fails and' 
is dismissed with costs. 

D.S./R.k. Appeal dismissed. 

A. I. R. 1941 Oudh 103 

Yorke j. 

Mt. Shikhani — Defendant — Applicant 

V. 

Bishambhar Nath, Plaintiff and 
another. Defendant — Opposite Party. 

Civil Revn. Appln. No. 2 of 1939, Decid- 
ed on 21st October 1940, from order of 
Judge. Small Cause Court. Lucknow, D/- 
28th November 1938. 

o Small Cause Courts Act (1887), 

8. 17, Proviso (as amendedbijAcl Oof 1935)~~S.17 
is absolutely mandatory— Security bond jiledaflcr 
appltcaiwn lo set aside ex parte decree without 
previous permission of Court — Application is 
nevertheless not mcintahtable^ 

A per£0D made an application for setting aside 
ex parto decree against him» without having pre- 
viously made ao application for permission to give 
security or a deposit in cash of the amount of 
d^ree, but on being ordered to make the deposit, 
filed a security bond : 

Held that the provisions of S. 17 were abso- 
lutely mandatory and hence the application was 
not maintainable in spite of tho filing of tho 
security bond : A I R 1937 Oudh 206 and AIR 
1988 Pat 106, Expl.; AIR 1938 Lah 18, Hel on 

tP 105 C ij 
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Kanhaiya Lai Xigam — for Applicant, 


A. I. R. 


K. P. Sriiaslava _ for Opposite Party No. 1. 

Order. — This is an application under 
S.26, Provincial Small Cause Courts Act, 
against the order of the Judge of the Small 
Cause Court, Lucknow, rejecting an appli. 
cation under o. 9. R. 13 for restoration of a 
suit decreed ex parte. The opposite party 
plaintiff instituted a suit No. SlGS of 1937 in the 
Small Cause Court, Lucknow, against tlireo 
persons to recover a sum of Rs. 12H.H.0 due 
on a pronote purporting to have been exe- 
cuted by all those three persons. The plaintiff 
discharged one of these persons, apparently 
because the promissory note was partly 
burnt and the thumb impression of this 
defendant was not any longer in existence. 
On 21st December 19.37, a decree on contest 
was given against the defendant Madar 
Bakhsh and an ex ])arte decree against 
Mt. Sheikhani, the present applicant. The 
decree. holder proceeded to execute his 
decree which he got transferred to the 
Court of the ^lunsif North, against tlio 
immovable property of Mt. Sheikhani. A 
notice was issued under o.-.>i, i{, -> 1 , but 
learned counsel says tlmt lie is unable to 
give the date of that notice. On 20th July 
10.38 an application was made to the Judge 
of the Small Cause Court under o. 9 , R. 13 in 
which it was alleged that the applicant got 
knowledge of the ex parte decree in tho last 
week of July, evidently a slip either for the 
first or some earlier week of July. Sec. 
tion 17, Provincial Small Cause Courts Act, 
contains a proviso limiting the general ap- 
plication of the procedure prescribed by the 
Code of Civil Procedure. It provides that : 

An applicant for an order to sot aside a decrco 
passed ox parte, or for a review of jud^tmoDt.Bball, 
at the time of prosontiug his application, either 
(lo^sit in the Court tho amount duo from him 
under the decree or in pursuance of the judgment 
or give such security for tho performance of the 
decree or compliance with the judgment as tho 
^urt may. on a previous application made by him 
in this behalf, have directed. 

It seems to me to be perfectly obvious 
that the intention of this section is that a 
person who proposes to apply under o. 9 , 

R. 13 in the case of a decree of a Small Cause 
Court and does not propose to deposit tho 
amount due under the decree along with bis 
application but to deposit a security must 
previously make a formal application to the 
Court and obtain permission by means of 
^ch application for the giving of security. 
With the present application the applicant 
neither deposited the amount required nor 
had she previously made any application 
lor permission to give security. The Judge 


of the Small Cause Court passed an order : 

Let the decretal amount be filed first.” 
Instead of complying with this order Mt. 
Sheikhani, on 2ist July 1938, filed a security 
bond executed on the previous day by one 
Mohammad Ibrahim, and on this the Judge 
passed the order; “Let it be filed.” Proceed, 
ings followed for registration and verifica. 
tion of the security, and it was not until 
lOth September 1938, that notice was issued 
to the decree-holder for the first time. The 
decree-holder at once put in an objection 
that the provisions of s.i7 had not been 
complied with. The matter proceeded fur. 
ther and it was not until the stage of argu- 
ments was reached that on 17th November 
tlie present applicant filed an application 
saying that tho Judge had given oral per- 
mission for tho filing of security. Upon this 
application the Judge passed an order or 
comment stating that the allegation was 
without foundation. He proceeded on 2Rth 
November to dismiss tho application under 
O. 9, R. 13 holding that there had been no 
substantial compliance with the provisions 
of tho amended S. 17 whicli arc mandatory, 
lie referred to cases which have also been 
put before mo of the Patna and Lahore High 
Courts in this connexion. 

Learned counsel for tho present applicant 
seems to contend that there was a substan- 
tial compliance with the provisions of S. 17, 
but in the light of the remarks of tho learned 
Judge of the Small Cause Court on the 
application of I7th November, it is apparent 
that no permission was at any stage given 
to tlie applicant to give security. Learned 
counsel has referred to only one case of this 
Court, A I R 19.37 oudh 200,* which bo thinks 
supports the view that the provisions con- 
tained in the proviso to s. 17 are only diroc- 
tivo and not mandatory, but this case does 
not load to that conclusion. It is a case in 
which with an application for restoration a 
security bond was filed. Subsequently this 
security bond was held to be insufficient but 
the applicant was allowed to file a fresh 
bond. No question was raised in that case 
as to whether permission bad been taken 
from tho Court on an application previously 
made for the giving of security. What tho 
learned single Judge of this Court held was 
that there bad been substantial compliance 
with the provisions of S. 17, and indeed unless 
tho point was taken that no permission had 
been previously granted, there evidently was 
substantial compliance. This cose is t here- 

1. ('37) 24 AIR 1937 Oadh 200; 166 I O 1S7 : 

OWN as. Din Mohammad v. Darbarllal. 
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foro not helpful. Reference was also made 
to the Patna case in A I R I93tt Pat 106.* In 
the course of the judgment in this case the 
learned Judge remarked : 

It appears to be the view of all the High Courts 
in India except Lahore that the requirements of 
S. 17, Small Cause Courts Act, that the amount due 
or security for it is to be furnished ‘‘at the time of 
proeenting the application’* can only be relaxed to 
this extent that if the applicationis presented with- 
out the money or tbo security bond and the security 
bond or money is put in thereafter, the application 
will be considered to have been duly filed on the 
date on which the money was put in or the secu- 
rity furnished as tho case may bo. 

The learned Judge of the Court below has 
remarked that this view seems to be based 
on the section as it stood prior to the amend- 
ment, and it is apparent on a reference to 
the old section that that must be the case. 
The old section provided that the applicant 
should "at the time of presenting his appli- 
cation" either deposit in the Court the 
amount due from him under the decree or 
in pursuance of the judgment, or give secu- 
rity to the satisfaction of the Court for the 
porformancoof the decree. Tho learned Judge 
of tbo Patna High Court does not seem to 
have had the amended section in front of 
him when he thus summarized the law. On 
tho other hand, in A I R 1938 Lah is* a Divi- 


sion Bench of the Lahore High Court has 
'held that the provisions of the section as 
amended are absolutely mandatory and I can 
see no good reason for differing from that 
view. The applicant chose to come to the 
Small Cause Court without having pro. 
viously made an application for permission 
to give security and did not deposit in cash 
the amount of tho decree. Her application 
was clearly not maintainable and was rightly 
rejected by the Court below. I 6nd no force 
in this application and dismiss it accordingly 
with costs. 

W-N./ r.k. App lication dismissed. 

r^L Ghi^^ 

Chaudhuri v. Ramjapu Singh. 

3. (’88) 26 AIR 1988 Lah 18 : 178 I 0 952 : I L R 
(1937) Lah 7M: 40 P L R 104, Mohammad Ram. 
zan Khan v. Khubi Khan. 
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Bennett and Ghdlam Hasan JJ. 
Sri Thakurji Mahraj Brijman Asthan 
Thakurdwara constructed by Narain 
Dutt — Plaintiff — Appellant 

V. 

Baj Indra Prasad and another 

defendants — Respondents. 
First Appeal No. 39 of 1037, Decided on 
20th November 1910, against order of Civil 
Judge, Gonda, D/- 23rd December 1936. 


Will— Con$tTUCtion~W ill by Hindu referring 
to testator*^ minor son ns his only heir end pro- 
viding (hot during his minority certain person 
would be his guardian and would be absolute 
owner (malik hamtl) ~ Will further providing 
that case of his death guardian would be 
absolute owner with power to transfer— Testator 
heldconferred on son absolute interest and interest 
of guardian was neither absolute nor life intcrest 4 

A Hindu died leaving Lchiud liim his minor son 
QB his only heir, Ho made a will in which he pro- 
vided that until his sou who was his only heir 
(waris) attained majority certain person should bo 
bis guardiau and should bo absolute owner (malik 
kamil) like testator. It was provided that after 
attaining majority tho son was to do business only 
with tho consent of tho said guardian. Ho further 
provided that if tho son who was entitled to tbo 
property died tho guardian would U the abboluto 
owner, of the property with all powers to make 
transfer and tho income thereof would bo spent ou 
cortuin Thakurdwara : 

Held that the inteution of tho te^tutor was to 
confer absoluto ioterej^t in favour of his son. He 
did not intend to confer any absolute or oven life 
intereht in favour of tho guardian, uotwiibstund- 
lug the Qso of tho word 'malik kami].' It Nvas not 
testator'a primary intention to make doflicitioo to 
a deity. Tho alternative and lator provision in tho 
will in favour of the deity was only to coino into 
operation if the son died prematurely in tho guar- 
dian's lifetime without leaving issue. [P 110 C 2 ; 

P 111 C 1, 2] 

li. D 4 IjoI, //, I), Chandra, d/. TjoI, IHshun 
Prasad and J, D, PrOilhan — for Appellant. 

H . Husain, Kashi Prasad Srivastava and S. C. 

Panerji — for Respondent 1, 

Judgment. — This is a Grsfc civil appeal 
against tho judgment and decree of the civil 
Judge of Gonda dated 23rd December 1036 , 
dismissing the appellant's suit. Tho suit was 
brought for possession of certain immovable 
property and also for damages. The plaintiff 
is shown as 

Sri Thakurji Mahraj Brijmau Asthau Thakur- 
dwara constructed by Narain Dutt at village 
Chapia, pergana Bamhnipair, tabsil Utraula, diV 
trict Gonda, under the aarbarahkarship of Adesh- 
war Prasad minor, aged about ten years, under the 
guardianship of his step-mother Mt. Ram Piari. 

There were two defendants, tbo first 
Rajender Prasad, being tlie minor son of 
one Kunj Bebari Prasad, under the guar, 
dianship of his own father, and the second. 
Radha Raman Prasad, father of the alleged 
^rbarahkar Adeshwar Prasad. Radha 
Raman Prasad was a pro forma defendant 
and did not contest the suit. Adeshwar 
Prasad's great-grandfather, Narain Dutt, 
executed a will on 25th September 1894 , and 
died about three weeks later, namely on 
15th October i«94. His widow, Mt. Bidhan 
Kuar, survived him and also his infant son 
Lachhmi Prasad. Lacbbmi Prasad's age at 
the time of his father's death is not stated 
but he is shown as a minor in the year 1909 , 

18 yearn after the execution of the will! 
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Lachlitni Prasad died in 191i. He had two 
wives. Mt. Gulab Dei and Mb. Ishwar Dei. 
The former is dead and the latter is shown 
in the plaint as being still alive. Mb. Gulab 
Dei was the mother of the pro forma defen- 
dant Radha Raman Prasad, ^[t. Bidhan 
Knar, Narain Dutt's widow, died in 193 J. 
The main controversy in the case, as well as 
in previous litigation to which we will refer 
presently, centres round the will which was 
executed by Narain Dutb on 2.''jth September 
1S94. It is a curious document, and though 
we do nob know who was responsible for 
its drafting, it appears to have been drafted 
by a person inexperienced in legal matters. 
The official translation as amended by coun- 
sel during arguments in this appeal is as 
follows : 

I am Narain Dutt I’andoy. son of Tbakiir Ram 
Pandey, occupation T-amindari, casle Brahman, 
resident of village Chh.-ipiya, pargana Babhani 
Payar, district Honda. 

Whereas I, the executant, have attained full age 
and DO relianco cau bo placed on this borrowed life 
and except my only sou Lachhruan Prasad who is 
minor for whom I have great love there is no other 
heir, so of my own free will and accord, without 
tho instigation oi anyone else, while in possession 
of sound mind and i)ody I, the executant, make a 
will and reduce it to writing so that after my death 
no dispute of any sort may arise in respect of my 
property. Accordingly Mahaiit Bebari LaljiMahraj. 
son of Sri Hhagwat Pras.ad .7i Maharaj. resident 
and yamind.arof village Padri Ballam, etc., pargana 
and district Gonda , shall like myself be manager of 
tny entire ancestral and self-acquired property 
which exist at present or may accrue in future 
such as houses aud villages, etc., owned and 
possessed by me and such other property of this 
nature which may be acquired during my lifetime, 
except the ornaments and household effects, after 
iny death and the aforesaid Maharaj Bohari Lai 
shall regularly support my wife and tho aforesaid 
son till he atlaias majority ; whereas the said 
Mabant shall in every way bo tho absolute owner 
like myself of all my moveable and immovable 
property of every sort till the aforesaid son attains 
majority, and after my death no one will have any 
claim of any sort or right to become the guardian 
of the minor son or any other right of any sort, 
whereas wh-itovor business the aforesaid son does 
after attaining majority ho will Ixj competent to 
do so with tho consent of Mahantjl Saheb and bo 
alone cannot do any act; if ho does so it shall be 
deemed void, whereas after my death and after tho 
death of my wife tho Mahant will have to perform 
fny •‘jfya karam ceremony as well as that of my 
wife in its entirety and bo shall bo competent to 
r^lize debts due to mo cither personally or through 
his servants. Whereas if by chance and to my 
misfortune this son who is entitled to tho property 
dies the Mabant will becomo tho absolute owner of 
my entire moveable and immovable property witii 
all powers to make transfer, and the income thereof 
will bo spent on the Tbakurdwara which I have 
personally got constructed, and then no person 
whether relation or stranger except Thakarjl. shall 
got a single shell out of my property. 

Letters of administration were obtained 


m respect of this will on I3th September 
1897, on the application of Mahant Behari 
Lai. In the following year, that is 1898, 

guardianship of 
his mother Mt. Bidhan Kuar, instituted a 
suit against Mahant Behari Lai to obtain 
possession of the property of which Behari 
Lai had taken possession after obtaining 
letters of administration. There were seve- 
ral issues in the suit, but as shown by the 
judgment of 3ist August 1898 (Ex. 12), the 
parties went to trial on one point, namely 
whether tho will was valid if the property 
in suit was ancestral. It was held by the 
additional subordinate Judge that the will 
was valid and other issues were not pressed 
by the plaintiff's learned counsel. The ques- 
tion of the construction to be placed upon 
the will was not considered. The plaintiff's 
claim for jxissession was dismissed. There is 
a reference in this judgment to the provision 
in the will that “tho plaintiff on attaining 
majority will deal with the property with 
tho consent and advice of Bohari Lai" and 
it was added : 

But the latter has by a written applicatioQStated 
that ho does not wish to avail himself of tho said 
provision of tho will. 

Mutation had been effected in Lacbbmi 
Prasad's name on liis father's death and the 
pro|>erty appears to have been treated as his 
personal property subject to tho control and 
management of Behari Lai, who however 
died in 1899, while Lachhmi Prasad was still 
a minor. On Gth Decomber 1910, Lachhmi 
Prasad transferred the property to bis 
mother, Mt. Bidhan Kuar, and on tho same 
date she executed an agreement in his favour. 
Tho deed of gift, Ex. A25, recitos that the 
transfer is made in lieu of services rendered 
by her and for her maintenance. She is to 
remain in possession without any power of 
transfer and should she die during the 
donor's lifetime the property is to return to 
him and liis heirs. The agreement, E.x. A5S, 
contains these conditions. Lachhmi Prasad 
left considerable debts and some of his cre- 
ditors obtained a decree on 27th July 
against tho assets in tho hands of his son 
Kadha Raman and in execution of that 
decree attached the property in suit. This 
was tho beginning of the litigation to which 
we have' referred. Mt. Bidhan Kuar mMO 
an objection in execution proceedings, basing 
it on the deed of gift, Ex. A25, and on 29th 
October 1927 her objection was allowed. The 
decree-holders then filed a declaratory sui 
against that decision. The suit was decree 
by the trial Court on 20th December 1929. 
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but this decree was modified by the Chief 
Court in appeal, it being hold that the de- 
cree-holders were entitled to a declaratory 
decree to the effect that they could attach 
and put to sale the property in execution of 
their decree subject to the life interest of 
Mt. Bidhan Kuar. The Chief Court judg- 
ment, Ex. A31, is dated 26th November 1931. 
There are passages in it which, we think, 
will be of some assistance when we come to 
consider what construction should be placed 
on the will of Narain Dutt. The Bench of 
this Court which decided the case observed, 
referring to the deed of gift : 


This Is clearly a very badly worded disposition. 
Passages in it are obscure to a degree. To take only 
the last passage : the executant states that if the 
lady dies in bis li/etimo tho property is to revert to 
him or to his heirs. If he were alive there would 
U no quMtion of the property reverting to bis 
heirs. This is one of the cases where tho Court is 
dealing with a badlydrafted document, prepared by 
11 man who has no pretensions either to legal 
knowledge or accuracy, executed under tho instruc- 
tions of an Ignorant man and it is tho duty of the 
Court in such circumstancoi^ to gather as best as it 
can what the man meant and what ho wanted. 
Wo have fortunately something to guide us. Wo 
must remember that at the time when this deed 
was executed Mt. Bidhan Kuar was about 40 
years old. We do not know what was the age of 
know that ho was a minor os late as 
19W. The purpose of the deed is stated to be in 
order to provide maintenance to his mother, lie 
was hardly likely to take into account with anv 
^oriousnosis tho possibility of bis mother surviving 
him (it will bo seen however that she actually did 
survive him), but he wished to grant her mainten- 
ance and this maintenance would ordinarily only 
bo for her life. In a case where a grant is on the 
face of it a grant of an absolute estate it cannot bo 
interred that merely because it was made for tho 
purposM of maintenance it is other than a grant 
of an absolute estate. That was laid down by their 
lordships of the Judicial Committee in 28 I A 87 i 

maintenance grant is 
that it should be a maintenance for life. This was 
decided by their Lordships of the Judicial Com- 

would not be 

expected that a Hindu son, when bis object was to 
provide his mother with maintenance, would grant 

SfnHnS ««utant clearly in- 

tended that his mother should have no right of 

transfer. It is true that he has added a wcuHar 

condition that she is to have no right of transfer 

u ^ tho detriment of his 

heirs is not clear. Further be has taken into 

Kilf “Other's death S 

^ ^‘“tes that the property 

8 to come l«ck intact. It is very difficult, taking 
the words separately, to attach any meaning toth? 

i that Lachbman 

Iraiad intended to give hU mother a life estate 

!• (’96) 28 Cal C70 : 28 I A 87 • 7 Sar 18 IP PI 
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with remainder to himself and bis heirs and wo 
place that construction upon tho disposition. 

Rndha Eamau objectod to tho decreo on 
tho ground that the debt was an immoral 
debt. He failed throughout. Ex. A34 dated 
icth November 1931 is tho judgment of this 
Court upholding tho decision of the first 
Court. Eadba Raman who was then a minor, 
had been a party in the previous case. The 
subordinate Judge dismissed hisobjection on 
tho ground that it should have been 'taken 
in the suit and this view was upheld by this 
Court. It was said : 

Tho real question raised in the case is not ns to 
the nature of any specific property which is liable 
to be seized in execution of tho decree. Tho ohjec- 
tiou raised by the appellant is in our judgment 
clearly an objection as to the nature of the debt. 

The family then made an attempt to pre- 
vent the property from passing into tho 
hands of the creditors through Adeshwar 
Prasad, Radha Raman’s son. In 1932 , when 
Adeshwar Prasad was about six years old, 
he brought a suit under tlie guardianship of 
one Bhagwan Butt Ram for a declaration of 
his riglit to tho property. The original plaint 
has not been placed before us but it is clear 
from the proceedings of the Court that as 
oiiginally framed the suit did not raise tho 
question of a religious endowment. On 3 rd 
March 1933, an application (Ex. A3C) was 
made for amendment of tho plaint. The 
amendment was allowed and Ex. A35 is 
the amended plaint. As amended, the plaint 
avers that under the will of Narain Dutt. 
Lachhmi Prasad liad only a life interest in 
the proi)orty which life interest devolved 
on his death on his heirs. Sri Thakurji 
Mabraj was, it is said, the real owner of the 
property. This amendment necessitated an 
amended written statement from the defen- 
dant and five additional issues. These are to 
be found in Ex. A39. These issues raised the 
question of the validity and effect of tho 
will executed by Narain Dutt. It has been 
suggested that the case put forward by or 
rather on behalf of Adeshwar Prasad in his 
application for amendment of the plaint was 
by way of an alternative to his original case, 
wherein he had claimed the property solely 
on his own account, but this is not clearly 
stated in the application of 3rd March 1933. 

It IS also to be noted that ho continued to 
be the sole plaintiff in the suit, tho deity 
not having been imported into it as a party. 

u ^ Dot come up for hearing until 

about a year and a half later and then a 
statement was made by Adeshwar Prasad’s 
adv^te, B. Bishun Prasad (who had signed 
on his behalf the application for amendment 
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o{ the plaint). This statement (Ex. A70) was 
as follows : 

The piaintid does not roly on nor bases any 
claim on the will (copy Ex. 1). Ho also denies 
that Thakurji has any interest in the property in 
^uit and the plaintifl or his father or sarbarahkar 
of tbo property on behalf of tho Thakurji. Tho 
plaintifl’s case is only that tho property i.s Joijit 
family property of tho plaintifi and liis father 
defendant (now discharged) and the debts in ques- 
tion are illegal and immoral. The plainlifT does not 
take the plea of the bar of limitation in respect of 
the decrees. Issues 4. 5. 10, 11 . 1-2, 13 and M arc 
struck off and not pressed. They aro unnecessary in 
view of tho plaitjtifl’s case as statol above. 

It will be seen from this that tho plain- 
tiff's case was again completely altered. 
Tho suit was dismissed by tho trial Court 
on Cth September i'.)34 (Kx. A-ii is tho decree) 
and the District Judge of (londa dismissed 
Adeshwar Prasad’s appeal on 27th March 
1935 (l-:s. A. 42 is tlie judgment). Meanwhile 
sale of the property in execution of tho 
decree had taken place on 25th March l'j:i3, 
and the sale was conlirmed on 3rd .\pril 193.5 
(Ex. A-si is the sale certiticatoi. Tlie sale 
was followed by mutation in favour of tho 
vendee. Anotlier objection was tlion j)ro. 
ferred by Radba ilaman on tbo ground that 
he was a major and not niinor. This objec- 
tion was finally disixjsed of and dismissed 
by this Court in a judgment reported in 
193s o \V N T.'js.-’’ .\fter tliis Adeshwar Prasad 
made another attempt to set tho sale aside 
by means of a suit, but that failed through 
want of court.fces. The plaint. Ex. A.43. is 
dated 3rd .\pril 1935. This suit was brought 
in the name of tho deity under the sarbarah- 
karsliip of Adeshwar Prasad, minor, under 
the guardianship of his mother, Mt. Kainla 
Kishori. 

A further attempt to save the proixnty 
followed by means of a suit brought through 
a different sarbarahkar. The judgment 
(ex. 9) shows that the suit was brouglit in tho 
nameofThakurLachhman DeoThakurclwara 
Chhapia through Ram Ujagar mutwalli 
and sarbarahkar. This suit was decreed by 
the trial Court, but was dismissed on appeal. 
Tbo appellate judgment dated 10th. Decem- 
is Ex. A-7G. Id this judgment tho 
District Judge of Gonda observed that tho 
questions for consideration were whether 
the property was waq f property and whether 
Ram Ujagar was entitled to maintain the 
suit. Ho agreed with tho Additional Sub- 
ordinate Judge that the execution of tho 
will been proved (a point which was 
roUod in tho present case, but is no longer 

3. (’88) 26 A 1 R 1988 Ondh 188 : ITTI 0 77 •T4 
Luck 918 : 1988 O W N768, Radha Rawan Pmaod 
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in dispute). But he did not agree that only 
a life estate was given to Lachbroi Prasad 
with remainder to Thakur Lachman Deo. 
lie said : 

In my opioioa tho truo meaning of this wiJl was 
the appointment of a testamentary guardian for 
Lachmi Prasad during his minority and the tes- 
tator constituted in Mahant I^hari Lai Ji such a 
guardian, and he further intended that in case of 
the son not surviving him the property should go 
to lhakur Ji absolutely. When a testator bequeaths 
his proi)criy by any will, unless tho contrary inten- 
tion is expressed in the instcument, it must bo pre- 
sumed that he bequeathed his entire iotcrost iu 
the property to the legatee. 

Further on he says : 


In niy opinion the omission of tho word 'malik* 
with reference to the son and tho restriction laid 
upon the son to conduct any karobar do not lead 
to the inference that only a life estate was confer- 
red upon the son. With reference to MahantBohari 
Lai Ji tbo testator says tbatMahant Bebari Lai Ji 
would be 'malik kainil* till Lacbbmi Prasad attain- 
cd majority. This is meaningless on tho face of it 
for, if one Incomes 'malik kamirbowill continuo to 
bo for all time to come even including bis poste- 
rity, and ho cannot cease to bo a malik on the 
happeuiog of a certain event such as the attain- 
ment of majority by Lacbhmi Prasad iu tho pre- 
sent case. The restriction put upon Lachbmi 
Prasad*6 right of conducting any business also docs 
not mean that only a life estate was given to bim. 
If that was tbo intetition tho testator would have 
said that Lachhmi Prat^td would remain in posses- 
sion without {Kiwer of alienation. This restriction 
was only advisory and shows untiincbinij confi- 
donee in Mahant Ji and has no legal cflcct. I 
believe tbo word 'malik* was not oiprossly 

with roforoDco to Lachhmi Prasad because lo tbo 
preamble of tbo will tbo testator had said that his 
minor son Lacbhmi Prasad was his only waris. I| 
Lacbbmi Prasad was his only waris he would 
naturally have all tho rights and interests of a 
legal heir. If tho will is road as a whole It will 
appear that tho testator only intended to oppoint a 
guardian for his minor sou Lachbmi Prasad, for 
at two places ho clearly said that none other than 
Mahant Hobari Lol Ji would havo any right to the 
guardianship of bis minor son. . . 

I have quotc<l above tho passage on which the 
learned sui)Ordiniito Judgo laid special stress, 
think Us real meaning is tbatif tho minor son a cc 
in tho lifotimo of tbo testator, in that case M^h^; 
Bohari Lai JI would bo ‘malik kamil* with lU 
power of alienation and would apply the 
of the property for purposes of Thakurdwara a 
not a pico out of it would l>o applied for any o ® 
purpose. Tho testator says Mf bychanco (ahlvaosn; 
and to my ill luck (ba takdir) my son who ts en- 
titled to tho estate (mustahqa) dies.* The use 
word ‘mustehqa* in this passage clearly shows tM& 
be did not moan to deprive tho son of 
iu tho property as a waris and tho use of tho 
•ahivenan' and ‘ba-takdJr’ clearly express the f«r 
in bis mind of Lachmi Prasad 
toatator. Othorwisa he could not have any 
hie mind, for nothing is more 
world than death is. Iu this clause also ‘bo "orts 
‘malik kamir are used with reference to Mahaj^ 
Behari Ji. but at the same time ho is enjoin^ » 
apply the Income of tho property j” “ P., 
way which is also incompatible with full own 
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ship. So in my opinion bore also the words do not 
mean that only a life estate was given to Lachmi 
Prasad. In fact, the learned counsel appearing for 
the plaintiff having failed to point out any passage 
in the will which might be interpreted as conferring 
a life estate on Lachhmi Prasad changed his front 
and took up the position that by this Avill the 
testator meant to disinherit Lachhmi Prasad and 
conferred an absolute estate on Tbakur Lachbman 
Deo Ji. This is also in my opinion an equally un- 
tenable position. Narain Dutt’s will shows that 
the only object of bis executing the testament was 
to safeguard the interest of his only waris and 
minor son Lachhmi Prasad for whom ho had the 
(iMpest affection. The word ‘mustabqa' is used 
with reference to the son. He mentions at more 
than one place that during bis sou’s minority 
inabant Behari Lai Ji would bo his guardian and 
none would have preferential right. There is 
nothing in the will from which it might bo con- 
cluded that the testator meant to deprive his only 
son of his property, which is against Hindu idea. 

The District Judge did not decide the 
question of Ram Ujagar’s compotoncj’ to 
maintain the suit, os he had no locus standi 
on the finding that the property was not 
wakf property. The additioiial subordinate 
Judge had decreed this suit on 28th March 
1930, and his decree was still under appeal 
to the District Judge when tlie suit now 
under consideration was instituted on 2ath 
July 193C. This latter suit w’as brought, os wo 
showed at the beginning of this judgment, 
by the deity (who is not, however, refeired 
to under the name of 'Lachman Deo') under 
the sarbarahkarship of Adeshwar Prasad 
minor under the guardianship of his step- 
mother. It was dismissed on 23rd December 
1930. The civil Judge considered two issues 
only, whether Narain Dutt had dedicated 
the property in suit by means of .this will, 
and whether the decision in tlie throe pro- 
viouB cases operated as res judicata. lie 
held, for much the same reasons as the 
District Judge, that there bad been no dedi- 
cation and that the will conferred on 
Lachhmi Prasad full rights of ownership. 
He was of opinion that the disposition in 
favour of the deity was to take effect only 
on the untimely death of Lachmi Prasad 
without issue. He was also of opinion that 
the suit was barred by the principle of res 
judicata in view of the previous suit brought 
by Adeshwar Prasad in 1932 against the 
predecessor. in. interest of the defendant 
who contested the suit before him. He took 
into consideration the fact that the char, 
actar^ of the earlier suit hod changed and 
that issues relating to Sri Thakurji had been 
struck off, but he considered that the suit 
(under the amended plaint) had been heard, 
in the sense that issues were framed, and 
the rejection of a plea even on the party's 


own request is final adjudication of it.” He 
did not consider whether the question of 
dedication was res judicata by reason of the 
other suits. Wo may mention here that the 
learned counsel for the contesting respon- 
dent has not attempted to support this view. 
He has, however, contended that the suit is 
barred by o. 23. R. i (3). Civil P. C.. which 
reads : 

^\horo tlio pJaiutiff \vithdr.i\vg from n suit or 
abandons part of a claim, without tho permission 
reforroJ to in suh-r. (2), ho shall be. . . precluded 
from instituting any fresh suit in respect of such 
subject-matter or such part of the claim. 

The learned counsel for tlie contesting 
respondent also contended that the question 
was res judicata in view of the decision in 
the previous suit brought by tlie deity 
under the sarbarahkarship of Ram Ujagar. 
He conceded that the dismissal of the other 
suit for deficiency in court. fees would not 
make the matter res judicata. Questions of 
some difficulty arise out of these conten- 
tions, as the parties in the previous cases 
wore not specifically tho same as in tlie 
present cases. We do not however consider 
it necessary to come to any finding on the 
question of the applicability of suh-r. ( 3 ) of 
R. 1 of O. 23 in the one case or of tho jirin- 
ciple of res judicata in the other, because 
wo are satisfied that the civil Judge was 
justified in the view which he took on tho 
construction to bo placed on tho will. Wo 
have been referred by learned counsel to a 
number of authorities bearing on tho con- 
struction of such documents generally and 
also on the meaning of particular words 
used in the will. Counsel are agreed that 
the will must have been drafted without 
professional aid and that undue stress should 
not therefore be laid on words or expres- 
sions which might be held to have particular 
significance if they had been used by a 
lawyer. We may refer first of all to certain 
observations in Gour’s Hindu Code. He 
says (on p. 774, Edn. 4) : 

There are two modes of coastructioD favoured 
rm. aod tho bonignant construction. 

Tho English law onactod in several sections of 
Chap. 2,T# P ♦ Act, and of Chap. C, Succession Act| 
favours tho first method of interpretation which is 
natural owing to the advanced stago of English 
conveyancing and its phraseology, adapted to the 
rules of interpretation which have boconio an 
integral part theroof, but the same rule of literal 
construction cannot be extended to this country 
where tho law of property is different and tho art 
of conveyancing outside the presidency towns 
praotlcally onknowo. 

On the same page, but in a previous sec- 
tioD, it is said : 
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Hindu testator in making a gift to bis widow 
uses words conferring absolute ownership 
(one of the words being “malik”) she enjoys 
all the rights of an owner, although those 
rights are not conferred by express and ad. 
ditional words, unless the circumstances or 
the context are suflBcient to show that ah- 
solute ownership was not intended. ABench 
of this Court held in 1936 OWN 1219 ^ with 
reference to a provision in a wajib-ul-arz 
making a Hindu widow ‘inalik* of her hus- 
band s assets in the absence of male issue, 
that the word ‘malik’ is taken to mean 
absolute owner only where there is nothing 
to the contrary either in the context of the 
document in which the word occurs or in 
the surrounding circumstances. It was ob- 
served by another Bench of this Court in 
1937 o w N 1211“ that the word malik' does 
not necessarily deGne the quality of the 
estate taken, but the ownership of whatever 
that estate may be; and that if the will read 
as a whole shows that the testator’s inten- 
tion was only to give a life estate to the 
legatee, the mere use of the word ‘malik’ 
cannot be held to indicate that absolute 
proprietorship in the property was intended 
to be given. 

Now in the case now under consideration] 
it is the contention of neither party that 
an absolute right of ownership or even a 
life estate was intended to be conferred on 
the mahant, despite the deolaration that he 
is to bo ‘malik kamil’ like the testator dnr. 
ing the minority of Lachbmi Pi-flsad, and 
subsequently also, should Laohhmi Prasad 
unfortunately die, subject to tbo condition 
that the income from the property is ex- 
pended on tbo Thakurdwara. Previously he 
had been described as manager ‘mumtazim- 
kar’ like the testator. And it is clear in view 
of the other provisions of the will that 
Naraia Dutt had no intention of conferring 
on the mahant any absolute interest or 
even a life interest, notwithstanding the 
wide powers with which he invested him- 
It is contended by the learned counsel for 
the appellant that although tho testator did 
not refer to any dedication to the deity in the 
earlier part of the will, it was really his 
primary intention to make such a dedication, 
providing only a life interest for his son with 
the property under the management of tbo 
mahant during the latter’s lifetime. Refo^ 

7. (’87) 24 A I R 1037 Oodh 181 : 165 I C 86® 
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In the construction of a man's words law takes 
aewunt of the varying degree of tho human mind. 
If hjs dominant motive was to benefit a person as 
a centre of his affection, then it ignores his des- 
cription of him. If his intention was to p-ass the 
benefit to .a person who answers his description, 
then it ignores the fact that he is D.amcd unless 
the description fits him. If his gift is conditional, 
it is then a question whether the condition was 
a condition precedent to its validity. And since 
human language is at best an inadequate vehicle 
for expressing human thought, and people take 
many things for granted, law cannot ignore this 
iDurmity of tbe butn.in mind. 

In a I R 1930 p c 242** ifc was said by their 
Lordships of the Privy Council : 

In England, as also in India, oven whereadocu- 
ment is executed in vern.icular, tho fundamental 
rule of construction is the same. The duty of the 
Court is to ascertain the intention from the words 
used in the document. Tho Coart is entitled and 
bound to bear in niindsurroundingcircumstanccs, 
but the Court does that only to ascertain the real* 
intention of tbe executant from tho words used by 
him. Tbe surroundings of an Indian, bis manners, 
his outlook proceeding from different religions and 
social customs, are often different from those of 
Englishmen. Ordinarily documents executed by 
an Indian in his own language, particularly with- 
out any profo8sion.al aid, are often expressed in 
loow and inaccurate language. All these considc- 
rations have to bo borne in mind, and sometimes 
by reason of these aforesaid circumstances a more 
extended or restricted meaning may have to bo 
given to particular word.s than their exact literal 
me.aning permits, provided always that the context 
justifies it. In short tbe Court is entitled to "put 
itself into tho testator's armchair." 

Finally on the point of construction gene- 
rally we may refer to a case of this Court, 
TOWN 1010 ,® one of the headnotes to which 
reads : 

Where there are no express words defining tbo 
quality of an estate conferred by tbe bequest on 
any of the donees, tho nature of tbe estate is to bo 
deduced by considering tho meaning of tho words 
employed by tbo testator in tho whole of tbo will 
and io the light of tbo circomstancos in which ho 
was placed at tho time when ho made the bequest. 
There is no moglc in the use of any particulor word 
or form of words. Tho document must beconstnicd 
as a whole and its fair import doducod in tho ordi- 
nary way* 

There are numerous authorities bearing 
on the construction to be placed on the 
word “malik,” a word used in two places in 
the will under consideration with reference 
to tbo position to be enjoyed by Mahant 
Behari Lai. In each case the word "kamil” 
follows it. In 40 I A l" it was held by their 
Lordships of the Privy Council that if a 
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ence was made to the statement in the will 
that the testator had already constructed a 
Thakurdwara as showing that the testator 
had already expended money on the princi- 
pal beneficiary under the will, and it was 
argued that the intention of the testator 
was to make permanent provision for the 
deity and to continue the expenditure on 
this object which he had himself initiated. 
Against this we have the denial by the 
other side that any Thakurdwara bad 
actually been constructed (a point which 
was never decided), and the omission in 
the will to make any express provision for 
the Thakurdwara during the lifetime of 
Lachhmi Prasad. It might also be thought 
that if the main idea of the testator was to 
make a dedication of his property to the 
deity be would have so stated earlier in the 
will. 

For the respondent it is submitted that 
the will is divisible into two parts, the first 
part dealing with the position if the son 
survived, and the second part with the 
position that would arise if he died pre- 

issue in the mahant's 
lifetime. It was intended, it is argued, to 
confer an absolute estate on the son, that 
being sufficiently indicated in the opinion of 
the testator by the use of the word “heir” 
(waris) in reference to him. and the testator 
was chiefly concerned with arranging for 
the management of his estate during the 
son's minority and for such time afterwards 
as ho might require assistance in the manage, 
ment. By the time he had attained an age 
when he could be trusted to manage it 
himself the mahant would probably be no 
lon^r ahve. It seems to us that this was 
by far the more probable intention of the 
testator. We do not know the exact circum. 
stances m which the will was executed or 

tl^Q^^^tator; but we do know 
that he di^ about three weeks later, so 
that the will may very weU have been made 
in anticiimtion of his early death. He says 
m the will that he has attained full age. 
We also know that Lachhmi Prasad was 

r Wo do not 

yea™ >>-3 five 

r ^®stator Mmmences by referring to 
Lachhmi Prasad as his heir, for whom be 

hkoly that he intended to limit his estate or 

provision which would exclude 

Wn «l inheriUnco. 

0 are also of opinion that the alternative 

land later provision in the will in favour of 
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the deity was only to come into operation 
if Lachhmi Prasad died prematurely in the 
mahant s lifetime without leaving issue, al. 
though this is not expressly stated. It has 
indeed been argued by the respondent’s 
counsel that the words ‘aulad mustabqa' 
which have been translated ‘my son who is 
entitled to the property,’ really mean 'my 
male line which is entitled to the property,’ 
but wo doubt whether such an idea was 
lusciously present in the testator’s mind. 
He was, we believe, thinking at the time only 
of his son Lachhmi Prasad, and probably 
ho did not consider the possibility of that 
son having issue in the lifetime of the 
mahant. And he meant this alternative pro- 
vision to take effect only if the son died 
before growing up and having issue. We 
consider that this construction is justified 
by the principles enunciated in the autho. 
rities referred to, bearing in mind the cir- 
cumstances in which tho will was executed 
and the evident desire of the testator to 
provide for his son and to exclude collaterals 
from hi9 estate. For these reasons we agree 
with the construction placed on the will by 
the Court below and we dismiss this appeal 
with costs. 

d.S./r.k. Appeal dismissed. 

A. I. R. 1941 Oudh 111 

Ghdlam Hasan J, 
iff. Haj Bahadur — Applicant 

V. 


Baja Bam — Opposite Party. 

Civil Revision Appln. No. 114 of 1938, 
Decided on 21st September 1940, from 
order of the Munsif (as Judge, Small Cause 
Court), Dalmau at Rae Bareli, Dated 9th 
September 1938. 

Praclice—New pUa—Pevision— Limilalion _ 
New ground of exemption from bar of limitation 

can bcratsfd for fxrtl time in revision especially 
when based on Act of Legislature and raising 
question of law even though it is not stated in 
grounds of revision- Plaintiff can rely for first 
txy tn revision on S. 5, U. P. TemiJary Post, 
pon^ent of Execution of Decrees Act, 10 of 193? 
to show that suit was within time. 

instituted after the 
prescribed by the law of 
limitation the plaintiff should state the ground of 

«emption but the plaintiff is not precluded from 
relying on any other ground specially when such 
ground is furnished by an Act of tho Legislature 
and raisM a question of law. The fact that it was 
pot speciocalJy stated io the grounds o£ revision is 
immaUirial. [p 112 C 2] 

^Dsequently a plaintiff is entitled to rely for 
IT D time in revision on tho provisions of S. 6 
U. P. Temporary Postponement of Execution of 
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Decrees Act, 10 of 103<, to show that bis suit was 
within time: AIR 1932 P C 118, Ref. [P 112 0 2] 

Ganesh Prasad — for Applicant. 

Ilyder Husain — for Opposite Party. 

Order. — This is an application under 
S. -25. Provincial Small Cause Courts Act, 
arising out of the suit filed by the plaintiff 
on the basis of a pro-note, dated 9th July 
1935. The ordinary limitation for filing 
the suit expired on 0th July 1938, and the 
suit was filed on 8th August 193S. In 
para 3 of the plaint the plaintiff sought ox- 
tension of limitation by reason of an ac- 
knowledgment of liability by the defendant 
on 25th December 1937. The plaintiff relied 
on this date as the basis of his cause of ac- 
tion on the ground that tho defendant had 
signed the annual account submitted by the 
plaintiff to the defendant. This account is 
Ex. 4. The defendant among other things 
pleaded bar of limitation and urged that 
the suit had become time barred on 9 th 
July 1038, and Exs. 2 to -1, the accounts 
signed by the defendant, did not save limi- 
tation. Tlio lower Court accepted the de- 
fence and dismissed the suit us time barred. 
The plaintiff lias filed tho jiresont applica- 
tion against tho dismissal of that suit. The 
learned counsel for tho applicant contends 
that under S. .5 of U. P. Act lO of 1937 the 
time for filing of suits against agriculturists 
was extended for six months with effect 
from 1st January I9.3s_the date of its com- 
ing into force — till .JOth Juno I9.3s. He relies 
in support of his contention on a decision 
of tho .\Uahabad High Court in 1938 R D 
893.* I am of opinion that tliis contention 
must prevail and the suit mast be held to 
be within time. 

The learned counsel for the opposite 
party contends that tho plaintiff should 
not be allowed to urge this now plea as ho 
came to Court basing his cause of action 
upon certain acknowledgments of liability. 
He relies on o. C, n. 7, Civil P. C.. and 
urges that the plaintiff should have speci- 
fically stated this new ground if he claimed 
lexemption from tho law of limitation. It is 
true that where a suit is instituted after 
the expiration of the period prescribed by 
the law of limitation the plaintiff should 
state the ground of exemption but I am of 
opinion that the plaintiff is not precluded 
from relying on any other ground specially 
when such ground is furnished by an Act of 
the Legislatnre. It is also urged that this 

r (-89) 2G AIR 1989 All 157 : 180 I O 60 • I L R 

(1988) All 1001 :1988 A L J 1074 : 1988 R D 893. 
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plea is not taken oven in the grounds of 
revision. It is true that though the grounds 
of revision question the decision of the 
lower Court on the point of limitation yet 
they do not specifically refer to the provi- 
sions of Act 10 of 1937, (Temporary Postpone, 
ment of Execution of Decrees Act, 1937 ). I 
am, ijowever, of opinion that the question 
raised is one of law and even though it was 
not specifically urged in the lower Court it 
can be entertained here: vide 59 I A 161.* 
The learned counsel for the opposite party 
further contends that there is no evidence 
on the record to show that be is an agricul- 
turist within the meaning of Act 10 of 1037 
and is entitled to take advantage of the pro- 
visions of s. 5 of that Act. The defendant 
himself in para 5 of his written statement 
admits that he is a zamindar and an agri- 
culturist. I can therefore see no justification 
for not allowing the plaintiff the benefit of 
S. 5 of Act 10 of 1937. The language of S. 6 
of tlie Act is perfectly clear that in comput- 
ing the period of limitation for a suit for 
money against an agriculturist the period 
during wliich the Act remained in force is 
to be excluded. It may also be mentioned 
that in a subsetiuent Act of tho Provincial 
Legislature, namely tho Temporary Poet- 
poneinent of Execution of Decrees Ameod- 
ment Act of 1938, (Act xv of 1938) the period 
of six months mentioned in S.5 of Act lO 
of 1937 was further extended by the substi- 
tution of 24 months for the six months 
mentioned in section 5 of Act 10 of 1937. 

In this view of tho matter the suit of the 
plaintiff was within time and ought not to 
have been dismissed. 

It is not necessary to enter into the other 
question whether Exs. 2 to 4, the accounts 
signed by the defendant, constitute an ad- 
mission of liability within the meaning of 
S. 19, Limitation Act. I hold that the suit 
was within time. The judgment of the 
(2ourb below is set aside and tho suit decreed 
with future interest at 0 per cent, per 
annum. In these circumstances I make no 
order as to costs. 

G.N./r.k. Application allowed, 

2rT’32) 19 A I B 1932^ 0 118 : 180 I 0 787 : lO 
Rang 242 : 69 I A 101 (P 0). M. E. Moola Sdos, 
Ltd. V* Periftn R. Burjarjoo. 
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4 

Thomas C. J. and Ghdlam Hasan J. 
Nasir Ahmad Khan — Plaintiff — 

Applicant 


V. 


Mt. Saidan and others — Defendants 

— Opposite Party. 

Misc. Appln. No. 620 of 1940, Decided 
•on 28th October 1940, in P. A. No. 130 of 
1940, for permission to appeal as a pauper. 

• Civil P. C. (1908). 0. 4i, R.I.0. 33. B. J—Suit 
in forma fauperis partly decreed — Application bij 
plaintiff to appeal as pauper against part of 
decree dismissing — Valnalion of s«if property 
decreed to plaintiff held could not be taken tnfo 
account in determining whether he ivas pauper. 

The plaintiff whoso suit in forma pauperis hail 
been partly decreed applied for permission to 
appeal as pauper against that portion of the decree 
which dIsmisBod his suit. No appeal had been filed 
by the defendants in the case but it was possible 
that if and when the plaintiff’s appeal was admit- 
ted the defendants could exercise their right of 
filing cross-objections in regard to that item of 
property which had been decreed to the plaintiff : 

Held that the property decreed in favour of the 
plaintiff by the trial Court could not be taken into 
account in determining the sufficiency or otherwise 
of the plaintiff's moans to enable bim to pay the 
court-foe. That dccroo had not become final as 
there was a possibility of the defendants* filing 
cross-objections against it, the right to do which 
would arise upon the admission of the appeal. It 
lieing possible for the defendants to assail the 
finality of that decree it could not bo said that the 
plaintiff could exercise effective control or dominion 
over the decreed property and therefore it could 
not bo taken into account : A I R 1930 Cal 147 
on. (P 113C 2; P 114 C 1) 

AH Zaheer — for Applicant. 

N. Tianerji — for Opposite Party No. 2. 

H. K. Chose, Assistant Government Advocate — 

for tho Crown « 

Order. — This is an application under 
order 44, Rule l, Civil P. C.. filed by the 
plaintiff-^ppUcant. The plaintiff brought a 
suit in the Court of the civil Judge of 
Bahraicli as a pauper in respect of six items 
of property detailed in the plaint: After 
the necessary enquiry into his pauperism, 
the learned civil Judge allowed tho plaintiff 
to sue M a pauper and ultimately decreed 
the suit in his favour to tho extent of 
twelve annas in two groves, which con- 
stitut^ Item 6 of List a of the properties 
attached to the plaint. The suit was dis. 
missed in respect of other items of the pro- 
perties. The plaintiff.appellant has filed a 
first civil appeal against that portion of the 
decree of the trial Court which dismissed 
his suit. The decree was made on 8ist May 
1940. No appeal has been filed by the defen- 
dants m the case but it is possible that if 
1941 0/15 A 1(5 


and when the plaintiff’s appeal is admitted 
the defendants may exercise their right of 
filing cross-objections in regard to that item 
of property which has been decreed to the 
plaintiff.appellant. 

The plaintiff.appellant has filed the pre- 
sent application alleging that he is unable 
to pay the fee required for tho momoran- 
dum of appeal in this Court and he is not 
possessed of any other property except that 
shown in the scliedule annexed to the appli. 
cation, the valuation of which is only Rs. 9, 
The application also urges that the decree 
of the trial Court in so far as it is against 
him is contrary to law and is erroneous and 
unjust. The defendants oppose this applica. 
tioD. Mr. Ghosh appearing on behalf of the 
Government, also opposes tho application. 

We have heard counsel on both sides and 
are satisfied that the plaintiff.appellant is 
a pauper within the meaning of O. 4i, r, i, 
Civil P. C., and as such he is entitled to 
appeal as a pauper. The proviso to o. 14 , 
H. 1 says that the Court shall reject tho 
upplicjition unless, upon a perusal tliereof 
and of the judgment and decree appealed 
from, it sees reason to think that the decree 
is contrary to law or to some usage liaving 
the force of law, or is otherwise erroneous 
or unjust. It may he mentioned that the 
present application arises in a first civil 
uppe^il, wliich has been filed against the 
judgment and decree of the trial Court and 
that the whole case will be open to deter- 
mination on (luestions of fact as well as 
law in tho ai)peai. We have perused tho 
application and tho judgment in this case 
and having regard to the questions raised 
in the memorandum of appeal to this Court 
we think that the requirements of tho 
proviso are fully satisfied in this case. Upon 
the merits, therefore, we see no reason to 
reject the application. 

As regards the other question whether 
the plaintiff-appellant is a pauper within 
the meaning of 0. 33. R. i, Civil PC it is 

of tbe defendants that the 
plaintiff has already obtained a decree in 
his favour from the trial Court, that the 
valuation of the share decreed to him is 

these circumstances the 
plaintiff IS possessed of sufficient means to 
enable him to pay the court-fee. We do not 
think that the property decreed in favour 
of the plaintiff-appellant by the trial Court 
can possibly be taken into account in the 
present case in determining the sufficiency 
or otherwise of the plaintiff’s means to 
enable him to pay the court. fee. Tliat 
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decree has not yet become linal as there is 
jstill a iwssihility of tlio defendants’ Bling 
cross-objoclions against it, the right to do 
jwhich will arise upon the admission of this 
'appeal. Wliere. as here, it is still possible 
for the defendants to assail the hnality of 
Shat decree, it cannot be said that the 
ipi)cllant can exercise effective control or 
dominion over tlie decreed projwjrty and 
therefore ho cannot be held to bo possessed 
of sullicieut means to pay the court-feo. 

In f)7 Cal <)So' it was lield tliat in deter, 
mining the question whether a person is 
entitled to sue in forma jiauperi'? under 

0. 33, 11 . 1 , Civil P. C.. the suhjoct-niatfer of 
the suit cannot be taken into consideration, 
even if the defendant admits a portion of 
the claim and is ready to place it at the 
petitioner's disrx:)sal. and, oven if the case 
falls under the brst part of the explanation 
to II. 1. Any amount wliicli is not actually 
in the petitioner's possession, and is not in 
his power or control at the date when tlio 
application was made cannot ho taken into 
account in making the calculation for the 
purpose of determining his means. Wo are 
of opinion, therefore, that tlie plaintilf. 
appellant is not possessed of sutlioient moans 
to enable liirn to pay tlio court-fee required 
for tlio inemorandiim of appeal in tliis 
Court. \\ o accept the application and allow 
the plaintiff. appellant to appeal as a pauper 
under o. ii. ii.i. Civil P. C. Wo make no 
order as to costs. 

G.N./h.k. Aitpiicalion accepted. 

1. (’30) 17 AIR loao Cal 147 : 12.5 I C 102 : 57 
Ca) 9S0 : 34 C W N 183. Provashchanrlm Lahiri 
V. Municipal Coni>nie.«ioncr.a of Howrah. 
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and tho ward shall bo per.^nally bound to make 
good tho loss to tho transforeo from tho Court of 
Wards on behalf of tho ward if tho title to tho 
projK'rty is subsequently discovered to l>e defective 
and the tmubferee is exposed to the risk of eviction 
by the title paramount from tho property. In order 
to impose a personal liability upon the ward tho 
covenant in tho deed need not 1)0 an express cove- 
imnt : AIR i«J24 Oudh 90. Expl., and Hel. on. 

(b) Cuslotn (Oudh)~Jclhansi custom prevailing 
in camindari of Chhalrai>algarh i« dtslricl of 
Pariah, jnrh _ Word 'son' held did not include 
0^^UnSO7lS. 

According to tho jethaosi custom prevailing in 
toe rujiilj of ^^imiudars and record o<l in tho 
wajib ul ar/, of Chhatrapalgarh iu tho District of 
1 arlaligarh of Oudh, the eldest son ('piear kalao') 
got two <?haros while tho younger ones cot one 
share * ® 

Held that tbf re w,is no warrant for oxtouding 
the nienning of the word .son use! in tho wajib ul. 
.ir/ so .as to include grandsons within tho purview 
of tho custom. fp 218 Q 2] 

Haider Ilnsain, J/i 2aheer, II. H. Zatdiand 
ihrja S/ja»i/.yir — for Appellant. 

L. S. Misrn, Surendra Nath Srivastava and 
ItadUey Bchari .l/isra — for Respondents. 

J udgment. — This is a defendant's appeal 
arising out of tiie suit brought by tho plain, 
tiffs-respondents to recover Hs. <;i32.i2.0ae 
damages consequent upon tho salo of cer. 
tain property to them by tho Dopiity Com. 
missioner of Partaligarli as Manager, Court 
of Wards, Cliliitpalgarh, on bolialf of tb© 
defendant-appellant wlio was then a ward 
under tho sui>erintondenco of tho Court of 
Wards. Tho following pedigree will serve 
to elucidate tlie facts of tho case : 

Chhatrapal SiDgh“Rani Dilraj Kucr 

I 

Hitkaran Singh (adopted son) 
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Thomas C. J. ano Ghulam Hasan .7. 


Bhairon Din Singh 


I 

Kunwar Man I,al Dharnm Ram Partap 
Singh Murat Singh Singh alias 


Kr. Man Sine/h 


— Defendant — 

.Appellant 


V. 


L. Baboo Lai and others — I'laintiffs 

^ — liespondonts. 

First Appeal No. 0 of 1937, Decided on 
30th Septemhor 1940. against order of Civil 
Judge, Partabgarh, D/. 30th September 
1936. 

(a) IJ . P. Court of Wards .ict (4 of 1012) 
S. GJ (2)— Sale by Court of Wards rcith covenant 
of warranty of lUle—Txtle fubseguently discovered 
to be defective and transferee erposed to risk of 
eviction by title paramount — Ward 13 personallu 
bound to make good loss to transferee. 

A covenant of warranty of title given by tho 
Court of Wards on behalf of a ward under its 
■uperintendence con bo enforced in a Court of law 
againtt the ward at the instance of the covenante 


Loloosar. 

Clihatraj)al Singh was a taluqdar of an 
estate called Chhatrapalgarh in tho district 
of Partabgarh. His name was entered at 
No. 274 of list 1 and at No. 88 of list III in 
the lists appended to tho Oudh Estates Act. 
He was issueless and ui>on his death ho loft 
Rani Dilraj Kuar ns his widow. It appears 
that Chhatrapal Singh made n will of his 
entire property in favour of Rant Dilraj 
Kuar on 21th Juno 1896, {vide Kx. 47, p, 139). 
Subsequently, on ath Juno 1899, ho made a 
gift of some specific properties in favour of 
Rani Dilraj Kunr including two plots, Noa. 811 
(new) and 8iy (now), vide Ex. 13. Chhatrapal 
Singh died on 0th February 1901, and was 
succeeded by his widow Rani Dilraj Kuar. 
Rani Dilraj Kuar made a will on flOtb 
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November 1Q04 of the ootire property pos- 
sessed by her ia favour of Hitkaran Siogb 
whom she had adopted {vide Ex. 14). On 
28tb July 1907, Bani Dilraj Kuar made a 
gift of bulk of the properties including Nos. 
611 and 612 in favour of Bhairoii Din Singh, 
the SOD of Plitkaran Singh {vide £x. 15). 
Bhairon Din Singh died some time in 1917 
and upon his death mutation in respect of 
the properties gifted to him including the 
two numbers 811 and 812 , was made in favour 
of Kunwar Man Singh, his eldest son. On 
4tb September 1920, Kunwar Man Singh was 
declared a disqualified proprietor and his 
estate was taken under the superintendence 
of the Court of Wards. 

It is not disputed that on Gth February 
1879, Chhatrapal Singh had acquired No. 172 
(old) corresponding to No. 811 (new) from 
one Mt. Laohhmin. Subsequently on 5th 
.March 1897, he acquired two more plots, 
namely Nos. 478 (old) corrcsiiouding to 812 
(new) and 471 (old) corresponding to 613 
(new) from Muhant liar Charan. Rani 
Dilraj Kuar died on 28 th January 1919 and 
No. 813 devolved uix)n Hitkaian Singh by 
right of inheritance. Hitkaran Singh died 
some time in 1927 leaving Kunwar Man 
Singh and Lal Dhavam Murat Singh as bis 
heirs; the third son Itam Partap Singh had 
predeceased him. It appears that Bhairon 
Dio Singh executed a mortgage deed with- 
out possession on I8th July 1915, in lieu of 
Us. 82,000 in favour of Panchayati Akhara 
Mahanirbani Daraganj. City Allahabad, and 
got it registered. On 26th August 1925, the 
Deputy Commissioner, Partabgiu-h, as Jlana- 
ger, Court of Wards, representing the estate 
of Kunwar Man Singh executed a sale deed 
of Nos. 811, 812 and 818, (second settlement 
numbers), out of the qabiz darmiyani haqiat 
situate in Babaganj and Takkarganj, village 
Belaghat, having a total area of 2 bighas. 
8 biswas, 2 biswansis, along with the shops 
standing thereon for Us. 13,000 in favour of 
plaintiffs 1 to 8 and the father of plaintiff 4 , 
{vide Ex. i). After the said sale tho plain, 
tiffs roiised i>ermanont buildings upon the 
land in question. Subsequently, on 2 nd March 
1981, Lal Dharam Murat Singh declaring 
himself to bo entitled to a half share in 
the lands in question executed a sale deed 
in favour of the minor sons of Pandit Ajab 
Narair) Vakil, {vide Ex. 4i). 

Again on soth April 1931, Lal Dharam 
Murat Singh exeontod another sale deed in 
respect of 19 biswas l biswansi land in favour 
of ono Samar Bahadur Singh for Us. 1000 
{vide Ex. 2). Samar Bahadur Singh then 
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brought a suit on 2(3tb April 1932 on the basis 
of his s:do deed against the plaintiffs for 
recovery of joint possession by demolition of 
the structures* erected by the plaintiffs after 
their purchase. The Court passed a decree 
in respect of 14 biswa land besides Us. 90-16-0, 
costs of tho suit in favour of Samar Bahadur 
Singh on 29th Marcli 1933. Exhibits 8, 4, 5, 
G, 7, 8 and 9 are tho documonts relating to 
tho aforementioned litigation . Tho plaintiffs 
being advised that they had no chance of 
success in the appeal purchased tho decretal 
rights from Samur Baha<lur Singh on 28th 
February 1934, for Rs. 3850. On Cth April 
1984, Pandit Ajab Narain Vakil also filed a 
suit on behalf of his sons on tho basis of 
their sale deed and obtained a decree on 
17th August 1934. Exhibits 29, 80 , 81 and 82 
are tho documents relating to tiio said litiga- 
tion. The plaintiffs compromised the matter 
with Pandit Ajab Narain Vakil and on I4bh 
December 1931, they actually tendered the 
decretal amount plus tho cost of execution, 
total Us. 1995.8-0 to tho decree-holder in 
satisfaction of tlio decree. The receipt of 
this amount is acknowledged by the decree- 
holder (vide Ex. 33, p. 123). It was in this 
manner that the plaintiffs by paying off 
Samar Bahadur Singh and Pandit Ajab 
Narain Vakil succeeded in securing title and 
possession of tho entire property in dispute. 

The plaintiffs thereafter instituted the 
present suit on 27th March 1936, against the 
defendant for recovery of Rs. 0432-12.0 whose 
property had by then been released by the 
Ck)urt of Wards on 25th November 1929. The 
claim was based on the ground that the Court 
of Wards sold the property on behalf of tho 
ward and entered into the contract of sale 
for bis benefit, for protocting bis properties 
and for paying off the debts of his father. 
The amount of claim was arrived at by 
calculating the proportionate price of the 
alleged share of Lal Dharam Murat Singh. 
The defendant admitted the sale by the 
Court of Wards to the plaintiffs, the sale by 
Lal Dharam Murat Singh to Samar Bahadur 
Singh and Pandit Ajab Narain Vakil, the 
litigations which ensued at tho instance of 
the two vendees and their final termination 
by the composition of their claims by pay- 
ments made by tho plaintiffs. These facts 
were not disputed by the defendant. He, 
however, contended in tho first instance that 
he owned tho entire property sold to the 
plaintiffs and alleged that this property was 
considered and remained a part of Chbit- 
palgarh Taluqa and consequently he alone 
was the owner in possession of the said plots 
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as the Taluqdar of Chbitpalgarh Estate. In 
the alternative he jileaded that if he was not 
the exclusive owner of the said plots then 
the sale by the Court of Wards was invalid 
and that tho action of the Court of Wards 
did not create any personal obligation orliabi- 
lity against the ward. These were tho two 
main defences raised to the suit in addition 
to some other defences. The trial Court 
raised tho following issues ; 

(1) (a) Was the defendant the oxclii.'^ive owner of 
the plots sold to the plaintifTs ? (b) If not wh.at 
waa his share ? (2) Is tlio defendant not liable to 
make good the money spent by tho plaintiO.s in 
purchasing such part of the property as belonged to 
tho brother of tho defendant, iKeaiiso the Court f>f 
Wards exceeded its rights; ? (3) Is the suit within 
time ? (4) Was tho whole eonlr.ict void ab initio V 
If so should the parties bemadoto restore whitthoy 
got under the sale of {.'i) To wh.it relief arc 

the plaintiffs cntiMcil and .against whom ? (C.) Was 
tho property sold in for discharging debts of 

tho defendant’s father? Its etfect on the claim. 
(7) I.s the defendant bound by the compromise and 
the p.iyinent made under it by the plaintiffs to 
Samar Bahadur Singh .and K;iilu=h Nath. Kashi 
Nath and Kanifa Nath If so to what extent. 

The trial Court found on issue ! that tlio 
defendant owned only live.eightlis of i)lot<? 
Noa. and and lialf of plr)t No. M1.3. On 
issue 2 whicli was tlie main isauo iti tho 
case ho held in favour of the plaintifTs. 
Irsuos 3 and 4 wore fotinrl in favour of the 
plaintiil. Issues n and 7 were considered 
unnecessary in view of tho finding recorded 
by tlio trial Court on issue 2. fjastly on 
issue Ti tlio trial Court held tliat tho defen- 
dant was liable for tlio iiroportionate price 
of tlie profierty whicli tho plaintiffs had 
paid to tho vendees of Lal Dharam ^furat 
Singh and decreed the suit in terms of tho 
plaint. Against tlio aforesaid judgment and 
decree the defendant has preferred tho pre- 
sent appeal. Tho learned counsel appearing 
for tho appellant stated at the outset that 
out of tho two main defences raised by liis 
client in the Court below lie was not pre- 
pared to argue that his client was the ex- 
elusive owner of the plots in dispute and 
that Lal Dharam Murat Singh had no in- 
terest therein. This point therefore was 
expressly abandoned, lie confined his argu- 
ment to tho principal issue in the case, 
namely, that his client was not liable for 
the wrongful act of tho Court of Wards and 
that the latter could not impose any per- 
sonal obligation upon the defendant who 
was a minor and a ward of tho Court of 
Wards. 

There can be no doubt whatever that on 
4th September 1020, when the estate of tho 
defendant was taken over by tho Court of 
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Wards the plots in dispute were included 
in the properties over which the Court of 
Wards assumed superintendence. Ex. A 9 
p. 171, is an extract from the U. P. Gazette 
dated isth September 1020, containing the 
notification by virtue of which the Court 
of Wards took possession of the properties 
of the defendant. The Court of Wards which 
was ‘in possession of the plots in dispute 
transferred possession of these plots to the 
plaintifTs by virtue of the sale deed execu- 
ted in their favour on 2Sth August 1925. 
Tliero is also no doubt that Lal Dharam 
^^urat Singh, the brother of Kunwar Man 
Singh, was entitled to a share in the plots 
in dispute, a fact which was apparently not 
brought to the knowledge of the Court of 
ards nor could have been brought to their 
knowledge at the time when the defendant's 
property was taken over by the Court of 
Wards. AVhether the mistake is deliberate 
or accidental, it is not possible at this dis- 
tanco of time to say, but one thing is clear 
beyond doubt that even in tho jiresent pro- 
ceedings the defendant in his written state- 
inont, I’ara. 24, asserted an exclusive title 
in the plots in dispute as forming part and 
parcel of Chbitpalgarh 'I’aliuja of which he 
was no doul)t the owner. Tliat case has 
been found against the defendant by the 
trial Court and the learned counsel has very 
properly almndoned that case in this Court 
ns there was not tho slightest foundation 
for any such plea, ft is further clear that 
tho plaintiffs, who have not only parted 
with money in favour of tlie Courtof Wards, 
who must necessarily be presumed to liave 
utilized it for tho benefit of the ward hut 
had u|K)n tlio strongtli of the sale deed exe- 
cuted in Mieir favour raised valuable con- 
structions ujion the plots in dispute, would 
have been evicted from tho plots in dispute 
by the vendees of Lal Dharam Murat Singh 
if they had not paid them off with a view 
to securing tlieir fvissession. 

Tho only question for doterinination, there- 
fore, which arises in tliis case is whether in 
tho circumstances stated above the plain- 
tiffs are entitled to enforce the covenants 
contained in their sale deed against the 
defendant and obtain a decree against hini 
for damages sustained by them. We are oi 
opinion that the liability of the defondnn 
must fall to bo determined under the prn- 
visions of s. oi, cl. 2 , U. P. Court of War s 
Act, (Act 4 of 1912). Sub-clause 2 of S. 91 
runs thus : 

Covenants entered Into by the Court of 
sbfill be binding on tho Court of Wards only so long 
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as the ward oc property affected by such coveoants 
remains under its superintendence, and only to the 
extent of such property, such covenants shall bo 
binding on the ward oc on the person entitled to 
such property after the ward or the property oc both 
shall have ceased to bo undec the superintendence 
of the Court of Wards. 

The second portion of sub-cl. ‘ 2 , namely, 
|“8uch covenants shall be binding on the ward 
or on the person entitled to suoh property 
after the ward or the property or both shall 
have ceased to be under the superintendence 
of the Court of Wards" leaves no room for 
doubt that a covenant of warranty of title 
given by the Court of Wards on behalf of a 
ward under its superintendence can be eu- 
[forced in a Court of law against the ward at 
the instance of the covenantee and that the 
iward shall be personally bound to make 
good the loss to the transferee from the 
Court of Wards on behalf of the ward if 
|tho title to the property is subsequently 
.discovered to be defective and tlie trans- 
jferoe is exposed to the risk of eviction by 
the title paramount from the property. It 
has already been stated above that eviction 
of the plaiotilTs by title paramount asserted 
by the vendees of Lai Dliaram Murat Singh 
would have been certain, had it not been 
for the fact that the plaintiffs succeeded in 
wording it off by compensating those vendees 
in money. That money now represents the 
measure of damages sustained by the plain, 
tilfs. Turning to the sale deed itself, we find 
the following recitals which may be given 
here ; 

Whereas the said Court of Wards (hereinafter 
called the vendor) considering it to bo for the 
advantage of the said Kunwar ^lan Singb and for 
the benefit of hie property has agreed with the 
purchasers for the sale to them of all the right, 
title and interest of the said Kunwar Man Singh 
in the property described in the schedule hereto 

for the sum of Rs. 18,000 Che 

vendor hereby grants aud trausfers to the purcha. 
bors free from incumbrances all the property des- 
cribed in the schedule hereto together with all 
right of sir, siwai, abadi and all buildings, ways, 
watercourses, easements andappurtonancos thereto 
and all the estates, title and inUtest of the vendor 
and of the said Kunwar Man Singh upon the 
bamc. To have and to bold the same unto and to 
the use of the purchauers their heirs and assigns 
for ever. 

Aiid the vendor lutreby covenants with the pur- 
cluuera that the premites hereby iranef erred shall 
be quietly entered into and upon and held and 
enjoyed and the rents and profits received without 
any interruption or disturbance by the said Kun- 
war 3/au or any person claiming through 

in trust /or him and /urther that the said 
Kunwar Man Singh and every person elaimitig 
through or in trust for him will, at the coat of the 
person requiring the same, execute and do every 
auuranee or thing necessary /or the /urther or 
more per/eetly assuritig the said premises to the 


Upon a careful consideration of the 
language of the deed quoted above we are 
satisfied that the words underlined (here 
italicized) sufficiently constitute a covenant 
of the warranty of title in relation to the 
property conveyed by the deed, and a breach 
of that covenant imposes an obligation upon 
the defendant to indemnify the plaintiffs for 
the damages sustained by them. The trial 
CJourt in respect of its conclusion relies upon 
AIR 1924 Oudh 99,‘ whore the learned Addi- 
tional Judicial Commissioner held that 
if the sale deed contains an express covenant of 
warranty of title then tbo ward will bo bound to 
iudoDiuify the vendee under the provisions of tbo 
special law applicable to him as contained in S. 61 . 
U. P. Court of Wards Act of 1912. 

It has been argued in this Court on behalf 
of the defendant that in order to impose a! 
jiersonal liability uf>on the ward the covenant 
in the deed must be an express covenant. 
The language of sub-cl. 2 of S.Gl places no 
such restrictions upon the nature of the 
covenants which is made binding upon tbel 
ward, and we see no justification for intro-! 
ducing into the section a word which does 
not find a place there. In the case referred 
to above, no doubt the words "express 
covenant" wore used in the argument bub 
the question is whether the covenant contem- 
plated under sub-cl. 2 of S.Gi to be binding 
upon the ward must necessarily be an express 
covenant. The distinction between an ex- 
press covenant and an implied covenant was 
neither considered nor discussed in that 
case and tbo decision proceeded upon the 
ground that the language of the deed under 
consideration in the case justified tbo con- 
clusion that there was an express covenant 
which imposes a personal liability upon the 
ward. Assuming for the sake of argument 
that sub-cl. 2 of S.Gl contemplates the case 
of an express covenant only we are of opi- 
nion that the language quoted above fully 
justifies the finding of the trial Court that 
there was such an express covenant in the 
deed itself as required by s. 61, sub-cl. 2, 
Court of Wards Act. We do not think it 
necessary to elaborate this point any further. 

Reference was made in the course of 
arguments to the following cases .*14 i A 89^ 
at p. 96, A I R 1926 Nag 31® and AIR 1924 
Ondh 99,^ in sup port of the contention that 

1. (24) 11 AIR 1924 Oudh 99 : 74 I C90,Pirthipal 
Siugb V. Muhammad Ejas Raeul Khau. 

2. (’87) 11 Bom 651 : 14 I A 89 : 6 Sat 16 (PC). 
Waghela Rajaanji v, Shekh Masludin. 

3. (’ 20 ) 18 AIR 1926 Nag 81 : 89 I C 896 : 24 
N L R 64, Lalchand v. Narhar. 
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purchasers, their heirs or assigns, as by them shall 
6t) reasonably required. 
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tho breach of warranty implied by law in 
respect of a sale eQ'ected by tho Court of 
Wards cannot result in a personal liability 
of tlie ward for damages because a guardian 
cannot so contract in the name of his ward 
as to entail the imposition of a personal 
liability on the ward. This contention shows 
that under tlie general law apart from tlie 
provisions of S.Gl, tho minor could not he 
bound by a contract of tlie guardian entered 
into on his behalf imposing a personal lia- 
bility upon liim. It is unnecessary to pursue 
tliat ix)int as wo iiave already stated that 
the question can bo decided upon a con- 
struction of the language of special law 
namely s.Gl, sub-cl. 2, Court of Wards Act. 
without reference to tlio general law and 
without invoking the assistance of s. M (j), 
T. P. Act. Dr. Gour in liis voluminous work 
on the Law of Transfer in Jhitish India, 
vol. 1. Edn. 0, 1030, states at p. 713 : 


A. I. R. 

tho vendor had a right to convey and the 
transfer of tiiat right was conveyed by the 
words all the estates, title and interest of 
the vendor and of the said Kunwar Man 
Singh upon the same.” No doubt, the pro- 
peity did not pass out of the possession of 
the plaintiffs but they wore able to retain 
It only upon payment of the claims ,of the 
vendees of Lai Dlmram Murat Singh which 
they were forced in a Court of law to 
answer and to meet to a considerable amount. 
Tho claims were met under a compulsion 
and we cannot therefore but hold that tho 
plaintiffs are entitled to be recouped by the 
defendant for tlio payments so made. For 
tho foregoing reasons wo are of opinion that 
tho defendant is liable to make good the 
money spont by tho plaintiffs in purchasing 
such part of the property as belonged to Lai 
T)haram ?^furat Singh, tlie brother of tho 
dofonJant. 


Man- Singh v. Baboo Lal 


Tho usual covonanls for tlHi' romp’-Ho Uto fol 
lowing covenants : (i) ihrit ho has tho intorosl 
Ui) that ho has power to ronv, y it. (iii) for qniol 
onjoviiiont by the purchas-.-r. hh heir.-, an-] a-si‘«n.s 
tn) tliat tho property is free from on-’iinihriiiccs 
Ann (v) for further ri^surAnco. 


ft will appear t hat all tiioso covenants are 

present in tlio salo deed in question. Hals- 

bury 3 Laws of Kngland, Vol. no, Edn. 2. 

f>- '110, jiara. r,7C>, contains a similar state- 
ment. 

Tho or.liiiary covenaiita for title are for right to 
convey, for quint oiijoymont. for frccrJoin from ou- 
“Umiiranco, and for further ns.<turancc Tho 

rom^ly for a iircmh of such covonauts is an action 
tor damaKos. 

Pamgraph Gf,?, nt p. ir.T of tlio same book 
lays down that : 

Tho covenant for right to convey is a covcoant 

1®*' A covenant for title in an assurance 

to the purchaser that tho grantor has the very 
estate in quantity and qu.ality which he purports 
to convey and it is broken by the existence of an 
adverse right such as a right of way or any out- 
standing intercet, charge, or claim which may 
prevent tho purchaser from enjoying tbi.s estate. 

Tho following words "to have and to hold 
tho same into and to tho use of tho pur- 
chasers, their heirs and assigns for over” 
and tlio words "that tho vendor herehy 
covenants with the purchasers that tlio 
premises hereby transferred shall ho quietly 
entered unto and upon and held and enjoyed 
etc. etc..” leave no room for doubt whatever 
that the Court of Wards at tho time of 
executing the deed delilierately ontorod 
iDto a covenant of title which was sought 

T? ®°°veyed free from defect or doubt, 
iioth the vendor and tho vendee know that 


Tho learned couusel on belialf of the de- 
fendant also <|UGstioDed the Gliding of the 
trial Court on issue 1 and contended that 
tho defendant's share found by tho trial 
Court is incorrect. 'J’ho finding arrived at 
by tho trial Court was that the [dots Nos. 811 
and were inherited tiy tho defendant 
and his brother, Lal Dharam Murat S/ngb 
from their father Kunwar Bhairou Din 
Singh and plot No. 813 came to the defen- 
dant from his grandfather Hit Karan Singh- 
As regards plots Nos. hii and Hi 2 they wore 
inherited in etjual moieties by the two 
brothers, namely tho defendant and Lal 
Dharam Murat Singh, and there is no con- 
troversy about tlioso sliares. Tho dispute is 
raised only with respect to plot No. 813. 
The plaintiffs contended that the custom of 
jothaiisi did not apply to plot No. 813 as it 
was inherited by the defendant not front 
his father but from liis grandfather while 
tho defendant contended that tho custom 
applied to the inheritance both from tho 
father and tho grandfather. Kxhibit IG, tho 
wajib-ul-ar/ records tlio custom in the fol- 
lowing words ; 

The jothaiisi custom according to which tho 
eldest son gcH two sh.'iroi while tho yoiiiigor ones 
got Olio share prevails in the family of tho namiu- 
dars of this village. 


The vernacular words aro "pisar kalnii, 

eldest son). It is contended tliat ‘son’ should 

10 interpreted in a generic sense to include 
irandsons us well. Wo see no warniiit for; 
ixtonding tho moaning of tlio words used lOj 
bo wajib-ul-arz so as to include grandsons 
vithin tho purviewof thocustom. Wothero- 
oro cannot accept this contention. Lastly 
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it; was contended on behalf of the defendant 
that being an agrioultarist his client was 
entitled to instalments under the Agricul. 
turists’ Belief Act. We find from the record 
that this point was not raised before the 
trial Court and has not been raised in the 
grounds of appeal to this Court. There is 
no evidence on the record to show whether 
the defendant is an agriculturist within the 
meaning of the Agriculturists Relief Act. 
Besides, the plaintiffs can have no opportu- 
nity of contesting the position taken up by 
the defendant in regard to this matter. We 
do not therefore propose to take any action 
upon this plea. It will be open to the defen- 
dant to apply to the trial Court if so advised. 
In the result we hold that tho judgment 
and decree of the trial Court is correct and 
dismiss the appeal with costs. 

D.S./u.K. Appeal dismissed. 

A. 1, B, 1941 Oudh 119 

Youke and Ghulam Kasan JJ. 

Lala Jai Shankar ayid others — 

Defendants — Appellants 

V. 

Sheikh Maqbul-ur. Rahman, Plaintiff 
and another, Defendant — 

Respondents. 

Appeal No. ir> of 1939, Decided on 23rd 
October 1940. 

(a) 17. P. Encumbered Estates Act (25 of 193i), 
3. 7 — S. 7 bars suits whether instituted by creditor 
or debtor applicant. 

Beotion 7 bars suits rolatiog to debts incurred 
boforo the passing of the order under 8. 6 whether 
they bo suits instituted by tho creditors or suits 
instituted by tho debtor-applicant: AIR 1941 Oudh 
SO. Foil.; AIR 1988 All 477, Not foil. [P 120 0 1] 

(b) U. P. Encumbered Estates Act (26 of J934), 

Ss. 7 and 0— Mortgage by deceased Mahomedan 

Applicaixon under Encunsbered Estates Act by one 
heir — Other heirs of deceased mortgagor cannot 
sue under S, 33, U. P. Agriculturists' Relief Act, 
«» respect of mortgage unless and wufif mortgage 
u split up. 

Where a mortgage is executed by a deceased 
Mahomedan and an application under theEncum- 
berod Estates Act has boea made by one of his 
heirs, tho other heirs are persons who come within 
the purview of 8. 9, sub-s. (5) or sub-s. (6), Encum- 
bered Lstatea Act. Prima facie they are persons 
who come within the scope of sub-s. (C) as being 
tho heirs of tho deceased debtor who ate not mom- 
i>orB of a joint Hindu family. Unless and until 
there is a splitting up of the mortgage and tho 
mortgage debt it is not compotent to the other 
heirs of the mortgagor to institute suits under 
8. 88, Agriculturists’ Relief Act, with respect to 
those debts which are common to them and the 
applicant under the Encumbered Estates Act. 
Once however apportionment has been made by 
the special Judge under 8. 9 (C) it will be open to 
atjy member of tho family who have not applied 
under tho Encumbered Estates Act to institate 


BOlts under S. 38. Agriculturists’ Relief Aot, hecauso 
once that is done their shares in the original mort- 
gage debts will have become separate debts, in 
respect of which they can institute suits for 
accounting. (p 120 0 2} 

B. If. Dhaon — for Appellants. 

Mohammad Naeiruddin, and Jlyder Husain 

for Respondents 1, and 1 & 2, respectively. 

Judgment. — Tliese are two apjieals 
under s. 12 (2), Oudh Courts Act, from the 
judgment of Bennett J. in suits under s. 33, 
Agriculturists' Relief Act. These suits re- 
lated to mortgages executed by the late 
Khan Bahadur Wasi-ul Zaman in favour of 
the present appellants. The Khan Bah.adur 
died on nth January 1933, and on 13th April 
1983, some share in the property was given 
to his son Aziz-ul-liahman by a family 
settlement while the rest was mutated in 
favour of his son Mnqbul-ur. Rahman and his 
grandson Mushir-ul-Zaman son of Maqbul- 
ur. Rahman who got specified share in tho 
property of the deceased. On 3rd February 
193C, Maqbul-ur-Rahman instituted the pre- 
sent suits under 8.33, Agriculturists' Relief 
Act, impleading among others his brother 
Aziz-uLRahman. It happened that Aziz- 
ul-Rahman bad already on 9th July 1935, 
made an application under the Encumbered 
Estates Act and an order under s. C of that 
Act has been made on 20th July, and the 
debtor, Aziz.ul-Rahman, hod filed his writ- 
tdir statement under s. 8 of the Act on 2Rth 
September 1935. The trial Court which had 
to deal with those suits for accounting 
decreed the suits on 2Gtb August 1930. Among 
other points which were for decision it held 
that s. 33, Agriculturists’ Relief Act, applied 
to mortgage debts and it also hold that the 
suits were maintainable in spite of the pro- 
visions of S.7, Encumbered Estates Act. In 
the first appeal the learned District Judge 
held that 8.33, Agriculturists' Relief Act, was 
not applicable to mortgages and he further 
held that these suits wore in any case nob 
maintainable in view of the provisions of 
S.7 (l) (b), Encumbered Estates Act. 

On the matter coming to this Court in 
second appeal it was held, following tho 
decision in 1938 O W n 585,^ that S. 38, Agri- 
culturists' Relief Act, is applicable to mort- 
gages. Secondly it was held, relying on the 
decision of the Allahabad High Court in 
AIR 1938 ALL 477,'^ that S. 7, Encumbered 
Esta tes Act, does not operate to bar a suit 

1. (’38) 25 A I R 1938 Oudh 156 : 176 I 0 50 : 14 
Luck 49: 1938 OWN 585, Ram Narain v. Chan- 
drika Prasad. 

2. (’88) 26 A I R 1038 All 477 : 177 1 C 215 : 1988 
A L J 641, Bheo Baran Singh v. Ranbir Prasad. 
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by the landlord witli respect to a debt. In 


the result the appeals of the plaintiffs were 
allowed and the decisions of the trial Court 
restored. In these appeals the only point 
prima facie arising for decision is whetlier 
S. 7 ( 1 ) (b), Encumbered Estates Act, irn. 
posesa disability on the landlord from taking 
proceedings which he may be entitled to take 
under the law for tlie protection of his inte. 
lest, as admittedly it does bar creditors from 
instituting suits in respect of debts to which 
the landlord is subject or with which his 
immovable property is oncumbored, that is 
in respect of debts incurred befoi'o the i)as. 
Ring of tlie order under s.B. Ihicumborod 
Estates Act. Wlien this matter came before 
Mie Court below the only decision of this 
Court to which reference coulil bo made was 
the decision of a single Judge in lujo o w n 
129, in whicli it was Iield that 
l>otb the olavises of S. 7 ( 1 ). I ticmnlcrcl 
Act, conlempiftto suits or proceetliiu’s against J.id'I- 
ords for enforcoinoiit of debts duo l,y tbom uudnot 
to suits or prr.ree<lings that tho landlords them, 
selves are entitle-l to institute under any Uw. 

\\ hile tho tlecision on the pai licular point 
ID question in this case was notquitooliiter 

dictum, yet the 111 tirnato decision of tlio appeal 

really rested on other grounds, and it was 

only in ro.ouforcement of those grounds that 
the learned Judge rernarkotl ; 

f-lauw-s of S. 7 (1) appear to 
w proceedings against la*, 

ords for enforoeniont of dot.ts duo l.y thorn and not 
to suit< or proreedings that tho landlords them- 
selves are entitled lo institute under any law. 

He wont on to refer to A I R lods ALL 177 .- 
Ihis matter came before both of us in a 
recent case under s.iis. Civil V. C.. (s.iir, 
-Application No. ino of loao decided on .'lOth 
September lOio), 191 i c nr,* which has not 
yet been reported. In that case wo field that 
9-J bara suits relating to debts incurred 
before the order passed under s.r., Encum- 
^bered Estates Act, whether they bo suits 
linstitut^ by the creditors or suits institu. 

, ted by tho dobtor-applicant. In view of this 
decision, prima facie, we should bo bound to 
iwt aside the decree of tho lo.arned single 
dudgo which is based on Ain 19.M ALL 177 2 
beamed counsel for tho respondents how- 
ever contends that even accepting tho posi. 
tion as stated above, s. 7 would not operate 
to bar the present suits which are not insti- 
tuted by the applicant, under the Encum 
b^l Estate^Act. Aziz-ul-Rahman. but by 

207: 185 I C 72G • 1^ 
OWN129, Ambika Prasad v.Mt Maqbul.un-nisa^ 

iwTS "Por/rd in (-41) 28 AIR 1^1 Qudh 80 • 
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another member of the family Maqbul-ur- 
Kahinan who has not made any application 
under the Encumbered Estates Act. There 
can be no room for doubt that as these suits 
relate to mortgages executed by the late 
Khan Bahadur Wasi-ul-Zaman andanappli. 
cation under tlio Encumbered Estates Act 
has been made by one of his heirs, Aziz-ul- 
Rahman, the other heirs of Wasi-ul-Zaman 
are persons who come within the purview 
of S.9, sub.s.(5) or sub s.fC), Encumbered 
restates Act. Prima facie, they are persons 
who come within the scope of sub.s.(6) as 
.)6iQg tho heirs of tho decoused debtor who 
are not members of a joint Hindu family. It 
will tliereforo bo for tho special Judge in 
duo course applying the provisions of that 
section to apportion the debts duo by and 
the property belonging to the deceased debtor 
between those Iieirs who have made an 
application and those who have not. The 
sub-section continues that 
'iibject to tbo provisions of S. 49 that portion of 
the dclit which falls to tho sharo of the heirs who 
havo applied shall t>o liquidated from tho property 
allotted to thorn and they shall not l>o responsible 
for tho portion of the debt which falls to tho share 
of tho heirs who havo not joined in tho application. 

It is conceded tliat under tho general law 
it is not open either to tho mortgagee or to 
tho mortgagor to split up tho mortgage andj 
the mortgage debt. Section 9, Encumberedj 
Estates .'\ct, is in modification of the general 
law and under tho provisions of that section 
an exceptional {Kiwor is given to tho Special 
Judge to override tlie general law and per. 
mit tho splitting up of tho mortgage and 
tbo mortgage debt. It seems to us clear that 
unless and until there is such a splitting 
up of tho mortgage and the mortgage debt 
it is not competent to tho other heirs of 
tho mortgagor to institute suits under S.33, 
Agriculturists' Relief .\ct, with respect to 
those debts whicli are common to them 
and tho applic-ant under tho Z^ncumbered 
Estates Act. Tho applicant himself cannot 
institute such a suit and tho other heirs 
cannot make him a defendant to such a suit. 
Once however apportionment has boon made 
by tho Special Judge under S.9 (G) it will 
ho open to any meiiibor of tlio family who 
liavo not applied under tho Enoumhered 
Estates .Act to institute suits under s.33. 
Agriculturists I^lief Act, because once that 
is done their shares in tho original mortgage 
debts will have become sep-arate debts, in 
respect of which they can institute suits for 
accounting. 

This point was carefully considered by 
the learned District Judge in his judgment, 
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and we see no reason to differ from the view 
taken by him, which was only departed from 
by the learned single Judge on the view that 
S. 7 did not operate to bar a suit even by the 
applicant himself in respect of these debts, 
and could not therefore bar a suit by the 
CO. debtors making him a pro forma defen* 
dant. This is the only point which has been 
raised on behalf of the respondents. We are 
clearly of opinion, that there is no foi'ce in 
it, and that in view of the Bench decision 
of this Court, to which we have referred 
above, the Allahabad decision in A I R 1938 
ALL 477^ is no longer applicable. We accord- 
ingly allow these appeals, set aside the deci- 
sion of the learned Single Judge and restore 
that of the District Judge. The result is 
that the suits to which the present appeals 
relate will stand dismissed with costs of this 
Court and of the Courts below. 

D.S./r.K. Appeals allowed. 
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Yorke J. 

Raza Husain — Applicant 

v. 

Shankery Saran — Opposite Party. 

Civil Revn. Application No. 49 of 1938, 
Decided on 2l8t October 1910, from order 
of Judge, Small Cause Court, Lucknow, D/- 
4th April 1938. 

(a) U.P. AgricuUurisls' liclie/ Jci (27 oj 1034), 

S. 2 (2) Exyl. II and Provito 1 — Constructioji 

S. 2 (2) Expl. II does not afject S. 2 (2) Pro- 
viso 1. 

Section 2(2), Kxpl. II only restricts tbe benefit 
of Chaps. II (except Ss. 3, 4, 5 and 8), and III and 
VI to Buch members of a joint Hindu family as 
fulfil the conditions as to limit of rent, revenue 
and local rates laid down in els. (a) to (g) but docs 
not lay down that such members, if their rent, 
revenue, etc., exceeds tbe limits so prescribed, have 
no right to avail of tbe provisions of other portions 
of the Act, which right they have been expressly 
given by proviso 1 to 8. 2 (2): AIR 1937 All 683 
Amoved : A I R 1939 All 391, Expl.; AIR 1938 
All 12, Not approved. [p 122 C 2] 

c ^9/JcuUuruts' lielie/ Act (27 of 1934 ). 

S. 3 (2) and (3) — Attachment under S. 3 (2) ts 
drscrelxoMry Whether 8. 3 (3) applies to case 
doubtful — Court 4n ifs discretion rejusing conti- 
^^^^«of<^(i^hmenl~~Discrelionheldnot wrongly 

1 make an order of attachment 

under 8. 8 (2) is discretionary. 

1^ a ^80 it was doubtful whether the provisions 
of 8. 8 (8) applied to it; the Court in the exercise of 
Its discretion refused to continue an attachment : 

Held that tbe use of tbe discretion was not 
wrong. rp 123 q j-j 

C. P. Lof— for Applicant. 

Asisuddin — lot Opposite Party. 

Order. — This application under s. 26 , 
Provincial Small Cause Courts Act, raises an 


interesting point of law. Tbe decree. holder 
applicant Raza Husain obtained a simple 
money decree against the opposite party 
Shankery Saran on 2itli September 193G. On 
5th January 1938, he applied to execute this 
decree for a sum of Rs. 203-11-0. On 23rd 
February 1938, the judgment-dobtor applied 
stating that ho was an agriculturist and 
asking that the provisions of Ss. i, 5 and 30 
be applied in his case, that is to say ho 
sought for the grant of instalments under 
S. 5 which forms part of chap. 11 and he 
sought a reduction of interest under chap, iv 
of the Act. In order to show that he was 
an agriculturist he filed a copy of the khe\vat 
in which his name did not appear bub the 
name of his father Shankari Bakhsh did 
appear. The Court below lias held that this 
property is ancestral property and that 
Shankery Saran has a share in it. and that 
his share of the land revenue payable is less 
than Rs. 1000. It has accordingly held that 
the judgment-dobtor is an agriculturist and 
entitled to the benefits of Ss. 5 and 80. It 
has not made any reduction in tbe interest 
under s. 30 but has ordered under s. 5 that 
the decretal amount be made payable in 
three equal half-yearly instalments to be 
paid in Jeth, Aghan and Jeth following. In 
the courseof hisjudgment.the learned Judge 
has discussed the view of the Allahabad High 
Court in regard to the interpretation of 
Explanation ii to sub-s. (2) of s. 2, Agricul- 
turists Relief Act, but has discarded it in 
holding as above. The question of law’ which 
is raised in this cAse is whether Explana- 
tion II to sub-s. (2) of s. 2, Agriculturists 
Relief Act, is really a proviso, that being the 
view which has been taken in 1937 A L J 
970.* The beadnote runs as follows : 

If a person is recorded as bolding certain pro- 
perty or if the revenue papers show that a certain 
person actually pays land revenue, etc., then ho is 
the person who is prima facie an ‘agriculturist’ 
within the meaning of sub-s. (2) of 8. 2 of the Act. 
Explanation II to this sub-section makes it clear 
that each member of a joint Hindu family or joint 
owner or joint tenant cannot claim the benefits 
conferred by S. 6 of the Act, or by S. 30 which is 
one of tbe sections in Chap. IV, because 8. 5 and 
Chap. IV are expressly excluded in this explanation. 
For the purposes of application under S. 5 or appli- 
cationsundcr Chap.IVthe person recorded as owner 
or the person paying revenue, etc., is the only 
person who can apply. Normally such a person in 
a joint Hindu family would be tbe karta. 

The headnote is to my mind slightly 
misleading, although it may be in agree- 
menb with what is said in the body of the 

1. (’88) 25 A I R 1938 All 12 : 172 I 0 961 : iTr 
( 1988) AU 19 : 1987 A L J 970, Allahabad Bank 
Ltd., Meerut v. Prakaabnatb. 
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judgment. In point of fact Explanation II 
sub-s. (-2) of s. 2, Agriculturists’ Relief Act, 
does not make any express exclusion. This 
explanation provides as follows: 

In the c-ase of memberB of a joint Hindu family 
oc joint owners or joint tenants, each member or 
owner or tenant shall bo considered to be an agri. 
culturist for the purposes of Chaps. II (except Ss. 3, 
4, 5 and 8), III and VI, whoso share or interest in 
revenue, local rate or rent or the ront.freo land, as 
the case may be, does not respectively exceed tho 
.aforesaid limits. 

If this explanation is read entirely by it- 
self, it seems to carry the meaning that in 
the case of members of a joint Hindu family 
or joint owners or joint tenants each member 
or owner or tenant is to bo considered an agri- 
culturist for tho purposes only of chapters II 
(Except Ss. 3. 4. 5 and ft). Ill and VI, and for 
no other Sections or chapters, and that is tho 
view which has been taken in the Allahabad 
case referred to. On the other hand this 
provision has been described as an "explaua- 
tion,” and it is, I tliink as the learned 
Judge of tlio Small Cause Court has said, 
capable of an entirely dilVerenb interpreta- 
tion and one much more in keeping witli 
the spirit of tho Act, althougli it also is not 
entirely free from possible criticisin. 

Sub-SGction (2) describes as agriculturists 
certain persons and in each case tho defini- 
tion is more or less in tho form that "agri- 
culturist” means a person, for example, 
tinder (a) it is a person who pays land re- 
venue, under (b) and (c) it is a person who 
]>ays local rate, under (d) an under-proprio- 
tor, under (e) a thekadar, under (f> a person 
wlio pays rent and under (g) a person hold- 
ing land free of rent. In the absence of any 
explanation, there might have been some 
difficulty in applying this deOnition to cases 
where land for example was owned by a 
joint Hindu family, but tho only person 
whose name stood in the papers and the 
person therefore who was actually paying 
the land revenue was the 'karta' of tho 
family. A similar difficulty might have 
arisen in a case whore there were joint 
owners recorded in the khowat but only 
one of those joint owners was paying the 
land revenue. Again there might have been 
a difficulty where there were joint tenants 
recorded in the village papers but only one 
of those persons was actually paying tho 
rent to the zamindar. It is suggested that it 
was to meet tliia difliculty that Bxpl. II was 
added to show that members of a joint 
Hindu family, joint owners of land, and 
J«nt tenants of land were also entitled to 
bo considered agriculturists for the purpose 


of the Act generally, bub in this explanation 
there was also i Deluded a ItmitatioD on 
those general rights of persons entitled to 
be classed as agriculturists. The limitation 
IS that for the purposes of Ss. 6 and 6 of 
chaps. 2, 3 and fi those persons are held 
strictly to the limits of revenue, local 
rate, rent, etc., prescribed in sub-s. ( 2 ) of 
S. 2 , leaving out of account the provisos. In 
point of fact it must be admitted, and this is 
the criticism to which I referred earlier, 
that this part of the explanation amounts to 
little more than a repetition of the contents 
of proviso 1 which permits tho disregarding 
of the pecuniary and other limits prescribed 
under heads (a) to (g) of sub-s. ( 2 ) in the 
cases only of S. 2 (10) (a), Ss. 8, 4, 5 and 8 of 
^:hap. II and Chaps. IV and V. None the less 
r am of opinion, with all due respect for 
the view taken in tho Allahabad case that 
this is tlio correct view of tho section. The 
learned Judge of tho Small Cause Court bos 
put it in this way that 

i'xpl-anation II only restricts the bonont of Chap- 
ters II (except Ss. 3, 4, .0 and 8) and HI ond VI to 
such incint>cr6 of a joint Hindu family, as fulfil 
tho comlittons as to limit of rent, rovenuo and 
local rates laid doavu in els. (a) to Ig), but does ooU 
laydown that such inombors.if their rent, rovonno.l 
etc., exceeds tho limits so prescribed, have no right) 
to avail of tho provj<:ioDS of otbor portions of tfae| 
Act, which right they have beon expressly gives byi 
proviso 1 to sub.s. (2) of S, 2 of tho Act. 


Learned counsel for the opposite party 
has also drawn my attention to a subse- 
quent case of tho Allahabad High Court 
in 19.39 A L J 23.s.^ In that case another 
Bench of tho Allahabad High Court men- 
tioned the earlier case and did not disagree 
with it, but none the less they hold that a 
person who was not entitled under the 
earlier ruling to make an application under 
S. 30 of the Act, which falls within chap. IV, 
is entitled to get the benefit of the section, 
that is to say, that although tliey avoided 
disagreeing with the earlier decision, they 
managed to get round it, or I might almost 
say to disregard it. I might also refer to 
another ca.se of the Allahabad High Court 
in 1937 A L J C80® in wliich the following re- 
mark was made by a Bench of that Court . 

It followa that nppUeatlonfl which ftro govorn^ 
by Chaps. IV nod V aro completely covor^ by too 
proTieo (proviso 1 to sub^s. (2)) and not anocted j 
tho ExplunatloDe .. 

2. ('39) 26 AIR 1939 All 891 : 187 1 0 249 ; I L B 
(1039) All 481 : 1939 A L J 283, Bangall Mai v- 


Dsidbar. . r i> 

■87) 24 AIR 1037 All G33 : 171 10 573 : I « 
37) All 759 : 1987 A E J C80, 9hao Shankar 
« V. Mohammad Flaaan. 
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This remark seems to me to be consistent 
with the view of Explanation II which I have 
put forward. In my opinion the learned 
•Tudge of the Court below rightly applied 
8.5 on the application of the opposite party 
and rightly made an order for instalments. 
Learned counsel for the applicant further 
laid some stress on the failure of the Court 
below to make any order of attachment 
under sub-s. (2) of S.3 as he had the power 
to do under the provisions of sub-s. (l) of 
S. 6. The power to make au order of attach- 
ment under sub-s. (2) of S. 3 is however 
discretionary and this was not a case to 
which 8. 8 was applicable, and in which the 
Court had in exercise of the powergivenby 
8. 3 made an order of attachment. In these 
circumstances I doubt whether the provision 
m sub-s. (3) of S. 3 was applicable. It appears 
to me that the Court hod in the circum- 
stances a discretion in the matter of continu- 
ing the attachment, and I am not prepared 
to say that by making no order for its con- 
tinuance there was a wrong use of the dis- 
cretion. 

One other point was raised, namely that 
the opposite party judgment. debtor has 
paid no instalments under the order of the 
lower Court, this Court should not give him 
the beneht of instalments at this late stage. 
It is not apparent on the face of the record 
what the cause was of tins failure to pay 
the instalment. I think the ends of justice 
will bo mot by directing that the opposite 
party is allowed to i)ay the decretal sum in 
three instalments of which the first shall be 
payable into the lower Court within one 
month from this date. The second instal- 
ment would bo payable six months later 
and the third instalment six months after 
that. On failure to deposit any one instal- 
ment the decree. holder will be entitled to 
execute his decree for the whole outstand- 
ing amount without further ado. In viewof 
what I have said earlier the present nppli- 
cation fails and is dismissed with costs. 

o.n./h.k. Application dismissed. 
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liijleshari Bakhsh Singh and another 

— Plaintiffs — Appellants 

V. 

(lajadhar and others — Defendants — 


a I . , Respondents 

Second Appeal No. 444 of 1937, Decidec 

'i" ,, 1940. against order o 

Addl. Civil Judge, Gonda, D/. 16th Sen 
tomhor 1937. 


Transfer of Property Act (188^). S. 43— Mori- 
gage by manager of joint Hindu family without 
legal neussity and not ia lieu of antecedent debts 
—Possibility of mortgage deed being liable to be 
assailed clearly indicated in mortgage deed Mort- 

gagee cannot lake advantage of S. 43. 

In Oudh, morlgago by manager of joint Hindu 
family without legal nocossity and not in lieu of 
antecedent debts Is void ab iuitio and where the 
possibility of such deed being liable to bo assailed 
is clearly indicated in the deed, the mortgagee can- 
not say that there was fraudulent or erroneous 
representation on the part of the mortgagor and 
the principlesofS. 43canDot therefore apply tosucli 
a case : A I R 1934 All 9G9 and A I R 1927 Oudh 
177, Pel. on. [P 124 C 2; P 125 C 2; P 12C C 1] 

M. Wasim — for Appellants. 

Pam Nath nnd PamajMl Pai 

for Respondent 1. 

Judgment. — This is a second a|)poal by 
the pluiutills in a suit for recovery of posses- 
sion of plots measuring 24.8G acres in mahal 
Rudrapal Singh of village Chandpur which 
was decreed by the trial Court, but dismissed 
by the Additional Civil Judge of Gonda on 
appeal. The facts are not in dispute. One 
Ainbika Daksh Singh, defendant 2 , as mana- 
ger of a Hindu joint family, mortgaged the 
plots in suit to the defendant Gajudhar for 
Rs. 3600 on Cth November 1925. The plots 
mortgaged corresponded to a one anna two 
pies odd share out of the 16 annas mahal in 
which the share of the mortgagor himself 
as an individual member of the joint family 
at the time of the execution of the mortgage 
was Gannas. The ])reseDt suit was insti- 
tuted by Bijleshare J3aksh Singh, brother of 
Ambika Baksh Singh, and his son Hameshai* 
Baksh Singh who claimed that the mort- 
gagor had no right to execute any mortgage 
deed without legal necessity, and that even 
if the mortgage wore binding on the plain- 
tiffs the mortgage money had been paid out 
of the usufruct of the property, and the 
plaintiffs were entitled to the share in suit 
which included tho specific plots given in 
the list attached to the plaint. Tho defence 
put forward was that the mortgage was taken 
for legal necessity and the plaintiffs were 
bound by it, and it was further contended 
that there had boon a separation of tho 
members of the joint family arising out of 
the fact that Ambika Baksh Singh had 
filed an application under the Encumbered 
Estates Act, and in order to do so had ex- 
pressed his intention of separation. 

The learned Munsif of Tarabganj who 
tried the suit hold that no portion of the 
mortgage consideration was taken for legal 
necessity or for payment of antecedent debt, 
and that tho mortgage deed was therefore 
not binding on tho plaintiffs. The lower ap. 
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pellate Court bas affirmed the finding of the 
trial Court that no portion of the mortgage 
consideration -was taken for legal necessity. 
The trial Court was of opinion that the filing 
of the application under the Encumbered 
Estates Act did not result in a separation, 
and it accordingly held that the plaintiffs 
and Ambika Baksh Singh were members of 
a joint Hindu family, and that it could not 
be said what was the actual share of Ambika 
Baksh Singh in tho joint family property, 
and the suit for possession was, therefore, 
decreed. The lower appellate Court on this 
l)oint held that the express declaration uiado 
by Ambika Baksh Singh in his application 
under para. 4, Encumbered Estates Act, had 
the effect of eftecting a disruption of the 
joint Hindu family, and hence the plaintiffs 
and Ambika Baksh Singh wore no longer 
members of a joint Hindu family at tho date 
of the institution of the suit on 7th Novem. 
her lO.'lC. It took tho view that Ambika 
Baksh Singh had become entitled to a six 
annas share out of tlje in annas, and tho 
share mortgaged being only one anna odd or 
corresponding to only that share, the plain- 
tiffs wore not entitled to recover posse.ssion, 
and it accordingly dismissed tho suit. It 
would appear that tiio learned civil Judge 
w.as applying tho principle of S. n, T. P. Act. 
and holding that oven if the mortgagor 
Ambika Baksh Singh wivs not legally enti- 
tied to mortgage tho property, which ho did 
mortgage, at tho date of the mortgage, he 
became entitled to this property at a later 
date, and, therefore, the mortgage became 
effective against this property, and the plain- 
tiffs were not entitled to maintain a suit for 
its recovery. 

A number of grounds were taken in this 
appeal but learned counsel for the appellants 
has begun by conceding that tho application 
under the Encumbered Estates Act effects a 
separation between Ambika Bakhsh Singh 
and the other members of tho joint family, 
but he contends thot the mortgage executed 
by Ambika Bakhsh Singh was void ab initio 
and could not bo validated by the subse- 
quent separation by the operation of S. 13, 
T. P. Act. Learned counsel has referred to 
Mulla’s Hindu Law (9th Edn.) s. 242 , sub- 
p. (3) and (i) where it is pointed out that 
in Bengal and tbo United Proviocea, where a co- 
parcener cannot alienate oven bis own interest in 
Joint family property without tho consent of all 
other coparceners, tho alienation of joint family 
property made by the manager withont legal neces- 
sity would not bind tho shares either of the alienor 
or of the coDsenting members (sub-soction 3), 

It is further stated in sub-s. ( 4 ) that 


an alienation by the manager of a joint family 
made without legal necessity is not void hut void- 
able at tbe option of tho other coparceners. 

He has also referred to S. 261 at p. 295 
where it is stated as follows * 

j^cordiDg to tho Mitakshara law as it prevails 
in Bengal and tho United Provinces no coparcener 
can alienate even his own undivided interest in the 
coparcenary property without the consent of the 
other coparceners. If he does so, the alienation is 
void in its entirety: it is not valid even to the 
extent of his own interest in the property. 

He concedes that there is a difference of 
opinion on the question whether such a 
transfer is void or merely voidable but he 
contends tliat for the province of Oudh it is 
settled law tliat such a transfer is void ab 
initio. Reliance has been placed on 44 I A 
1G3* in which it was held by their Lordships 
of the Privy Council that 
a mortgage of tho joint family property ofa Mitak- 
shai'iv family by its "karta”, unless necessity or 
even an antecedent debt is proved is void; tbe 
transaction itself gives to tho mortgagee no rights 
against the karta's interest in tho joint family 
property. 


In tho present case, it is no longer in issue 
that this transfer was not for antecedent 
debt or legal necessity. Following the deci- 
sion in 44 i a it38‘ it was held by the Court 
of the Judicial Commissioner in 8 O L J fll* 


that such a mortgage of joint family pro- 
jierty by the manager is absolutely void and 
ineffectual from its inception if not made for 
purposes laid down in tho Hindu law, and 
creates no charge against the joint family 
property and oven against tho interests of 
the actual mortgagor. Tho same view was 
taken by the Full Bench of this Court in 
0 Luck 158^ in which in a suit by the mort- 
gagee to obtain possession of tho mortgaged 
property it was held that 

a mortgage of joint auccstral property eflooted by 
a Hindu father not for legal neoessity or for dis- 
charging BD antcccdout debt is void from 
inception and so tho mortgagee cannot bo allowed 
to enforce it. Therefore, whore a mortgagee of a 
Hindu father in respect of tho ancestral property 
seeks to enforce the mortgage against tbe ^ 
must establish either that tho mortgage was jusUnea 
by legal necessity or it was supported by antocoden 
debt. 

The same view was expressed ^ more 
recently in 1936 OWN 777* in which it was 
held that ____ — 


(•17) 4 AIR 1917 P 0 41 : 40 I 0 284 : 39 All 
X) : 44 1 A 163 (PC), Lacbhman Prasad v. Sarnam 

*°’21) 8 AIR 1921 Oudh 47 : 61 I 0 205 : 8 0 L 
81, Gajadhar Baksh v. Gauri Shankar. 

(■80) 17 AIR 1980 Oudh 284 : 127 I 0 88 - ^ 
uck 168 : 7 O W N 603 (FB), Angara) Bahadur 

7n : 1986 OWN 777. Gaya Bata 

UlAKrknf.Vi 
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in Ondb it is now settled law that the alienation 
of joint ancestral property by the father in a joint 
Hindu family is void ab initio, unless it is made 
for legal necessity or in lieu of an antecedent debt. 

Id the face of these decisions learned 
counsel for the respondent has sought to 
rely upon the principle of S.43, T. P. Act, 
on the contention that Atnbika Bakhsh Singh 
the mortgagor represented himself to be the 
owner of the property in question and fully 
competent to transfer it. Section 48 provides 
that 

where a person fraudulently or erroneously repre. 
sents that he is authorised to transfer certain 
immovable property and professes to transfer such 
property for consideration, such transfer shall, at 
the option of the transferee, operate on any interest 
which the transferor may acquire in such property 
at any time during which the contract of transfer 
subsists. 

In order to apply this section it is clearly 
necessary first that tliere should be a frau- 
dulent or erroneous representation and 


secondly that at the subsequent date the 
contract of transfer which is to be made 
operable on the interest subsequently ac- 
quired shall be a subsisting contract. 
Learned counsel for the respondent refer, 
red to 20 o C 245® in which it was held that 
although a mortgage of joint family pro- 
petty was void, yet the principle of S. 43, 
T. P. Act, would apply. In that case reliance 
was placed at p. 255 on a Patna case in 
which it was stated that various authorities 
were reviewed and the result summed up 
in two propositions ; 

(1) that a mortgage of the whole of a ehare of 
the joint family property of a mitakebara family is 
void and inoperative as againet the property 
hypothecated and gives the mortgagee no rights 
even against the mortgagor’s undivided share, and 
(2) that where the mortgagor's interest has been sepa- 
rated from that of the other memborsof the family 
it may become available as security for the mort- 
gage debt. 

It was remarked that the second proposi- 
tion was obiter but appeared to the learned 
Judges of the Judicial Commissioner’s Court 
to bo sound. Reference was also made to 68 
I C 72 but this was the very Patna case on 
which reliance was placed in 2G o C 245.® 
Another cose referred to, ai R 1930 all 115,^ 
turns out on examination not to be case of 
joint family property at all, but a clear case 
of an erroneous representation on the part 
of the mortgagor. The case for the reepon- 
d^t therefor e rests up on the case reported 

u y Kam Ratan v. Qanga Bakhsh Slncb 

M5^°1 pIJ T^Ml A®® I 0 72 : 6 Pat L J 

^LaW Duila^ 115 : 122 I C 177, Esbaq 


in 2G o c 245® only. It appears to me that in 
the circumstances of the present case the 
principles embodied in 8.43, T. P. Act, are 
not applicable. In tlie first place, no reliance 
was placed upon s.43 in the pleadings and 
no evidence was led on tiie question of 
fraudulent or erroneous representation. So, 
far from there being any question of such 
representation, learned counsel for the appel- 
lants has been able to point to a number of 
passages in tlio deed of mortgage executed 
by Ambika Bakhsh Singh whicli show clearly 
that there was no misrepresentation or 
erroneous representation. On the contrary 
it was clearly indicated tlmt tliore was a 
possibility of the mortgage deed being liable 
to be assailed. The mortgagee is saddled 
with knowledge in the present case of tlio 
fact that the property was ancestral riro- 
perty in iwssession of two brothers wlio 
were not separate. It is therefore clear that 
80 far from the mortgagee Gajadhar being 
able to say that there was a fraudulent or 
erroneous representation on the part of tlie 
mortgagor, he is a person who entered into 
the transaction witli his eyes open. In l. 5 i 
I c 561® it was held by a single Judge of the 
Allahabad High Court that 

the benefit of S. 48, T. P. Act, can only be claimed 
by a person who has acted on tho erroneous repre- 
sentation of tho party who subsequently acquires 
an interest in tho property. Where tho plaintiff, a 
Hindu, lends money in a mortgage tr.insaction to 
a Hindu widow, the Court must conclude that he 
is aware of the elementary principles of the Hindu 
law that a Hindu widow taking possession of pro- 
perty on the death of her husband holds it for her 
life with the limited interest of a Hindu widow. 
He cannot bo allowed to say that he took the pro- 
perty under the mortgage on the assurance that 
she is tho owner of the property. 

Similarly in 4 O W N 25G® it was held by 
a Bench of this Court that 
the presumption Is that the parties know the law 
so that if the ‘karta’ of a joint Hindu family 
mortgages the joint family property without legal 
necessity, and not for the purposoof discharging an 
antecedent debt, the parties to the mortgage must 
be presumed to know that the mortgage isunonfor- 
ceable and void. 

There are numerous cases in which on 
this principle it has been held that s. 48 is 
not applicable to cases of transfers of pro- 
perty which by law was not transferable, for 
example, it has been held that the transfer 
by a reversioner of property to which he 
has only a 'spes successionis’ cannot be held 
subject to the application of that section, 

8. (’34) 21 A I R 1934 All 009: 151 I C 661, ^ger. 
Dath Prasad v. M(. DbaDpati. 

9* (*27) 14 A I R 1927 Oudh 177 : 101 I 0 2G5 : 4 
OWN 266» Shambboo 8bukul v. Dhanoshar 
Singh. 
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and the same has been held in regard to the 
transfer of property by a ward who was 
under tlie superintendence of the Court of 
Wards. In tlie result it appears to me to be 
ahsolulely clear that the mortgagee in the 
present case took this property with his eyes 
open. This is not a case of fraudulent or 
iCrroneous representation, and inasmuch as 
the mortgage was void ab initio, it could not 
possibly bo said that at the date of separa- 
jtion in the family of Ambika Bakhsh Singh 
the contract of transfer was a subsisting 
contract. In tlieso circumstances, the plain. 
tifTs as members of joint family, and there, 
fore joint owners of the property transferred 
by Ambika Bakhsb Singh in 1925, were enti- 
tled to a decree for the recovery of tlio plots 
in suit, they being cosharers in those plots. 
The mortgagee was in effect a trespasser and 
it was competent for any of the cosharers 
to maintain a suit for the recovery of pos- 
sessiou by his ejectment. The plaintiffs' suit 
was rightly decreed by the trial Court. I 
allow this appeal witli costs of this and the 
Court below, set aside the decree of the 
lower apj)eUate Court, and restore tl)at of 
the trial Court. 

D.S./R.K. Apitcal allowed. 
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Zi.vuL Hasan and Yorke JJ. 

])inshaw Co. (Bankers) Ltd., (in 
liquidation) through S. S. Nigam, 
Official Liquidator — Appellant 


V. 

^ft. Krishna Piary — Respondent. 
Misc. Appeal No. 20 of 1940, Decided on 
20th September 1940, against order of 
Thomas C. J., Lucknow, D/- 13bh Decem- 


ber 1939. 

• (a) Companiet Act (1913), S. 230 — Money 
deposited with bank as security far good behaviour 
of employee constitutes trust money — Depositor i* 
entitled to priority over other creditors. 

Where a persoa hasdeposited oiouoy with abank 
as security lor the good behaviour of ao employee 
the money so deposited constitutes trust money In 
the bands of the bank and on tbo liquidation of the 
bank, the depositor is entitled to priority over other 
creditors: AIR 1989 Mad 387, Jiel. on. [P 127 O 2: 

P 12S 0 1] 

(b) Cotnpany — Liquidation — liealisations of 
assets subsequent to liquidation being really only 
previously existing assets changed into different 
form — They are liable for charge in respect of 
trust moneys. 

Whoro realizations of assets of a bank subsequent 
to its liquidation are really only the previously 
existing assets present in the bank's strong rooms 
chang^ into diOeront form, tbo charge in respect of 
moneys deposited with the bank extendsalsoto 
wse subsequent realizations of assets: (1916) 1 Ch 
62, Dyiling. (p igg C 1] 


(c) Trusts Act (1882), Ss. 77 and 78 —Money 
deposited with hank being trust money — Demand 
by depositor for its return is not revocation of 
trust — Trust cannot be held to be extinguished 
until return of trust nioney to depositor. 

Where money is deposited by a person with a 
bank os security for good behaviour of an employee 
and the depo.sitor serves a notice on the bank de. 
mnnding the return of the money, there is no ex. 
press revocation of tbo trust by the demand for the 
return of the money. On the contrary the demand 
is to Iw regarded as a demand for the perforn)ance 
of the trust. The trust cannot beextinguiehed until 
tbo purpose of the trust was completely fuldlled by 
the return of the trust property to tbo depositor 
subject to the lawful claims of the bank against 
that property. [p i28 C 23 

(d) Company — Liquidation— Promissory notes 
deposited with bank as security for good behaviour 
of employee — Hank going into liquidation — Dank 
not prodteing its accounts — It cannot be heard to 
say that there was no evidence as to what has be- 
come of those notes so as lo refute depositor's claim 
for priority. 

Where promissory notes are deposited with a 
bank as security for good behaviour of an employee* 
it is clearly impossible (or the depositor to trace the 
subsequent dis{>osal of these notes after they were 
put in possession of the bank. That is a matter 
which is within the special knowledge of the book 
and with reference to which therefore the burden 
of proof is specifically upon tbo bank. Hence if the 
bank has not produced its accounts in Court, it 
cannot be hoard to say that there is no ovidenceos 
to what has become of these promissory notes and 
it cannot refuse to allow the depositor’s claim for 
priority on tbo ground that there was no ovidenee 
as to what bad becomo of these promissory notes. 

[P 129 01] 

(e) Company — Liquidation — Trust tnoneyscre 
outside liquidation and do not vest in liquidator. 

Trust monoys aro really ontiroly outsido ibellqui- 
datioQ and do not vodt iu tbo liquidator na nssots. 
Trust moDoys iu fact oovor becomo aasots of the 
bank in which they aro dopoeilod* [P 139 0 S] 

(f) Oudh Civil Rules. Chap. VI. It. 279(61)— 
Bank in liquidation — Claim for sum due under 
trust — /?. 279 (61) has no applicalion^Claimant 
is entitled to interest up to date of payment. 

Wbero a bank has gono into liquidation and 
tboro is a claim for a sum duo under a trust aod 
governed by S. 28, Trusts Act, sub-r. (51), R. 279* 
Chap* VI of iho Oudh Oivil Rules has no appUco- 
tioo and tboclaiinaot is ontltlod to recover interest 
up to tbo time of payment of tbo amount due to 
him and not only up to thodato of tbo winding up. 

^ ^ (P 129 0 2) 

S. S. Nigam (Official Liquidator) — 

for Appellant. 

J. K, Tandon — for Rcepondont. 

Judgment* — This is a miscellaneous 
appeal from the judgment of the Hon ble 
Chief Judge, sitting as company 
ordering the Official Liquidator of tho I^- 
sbaw Bank to pay to the respondent Mt. 
Krishna Piari a sum of Rs- 5864-0-10 plo® 
interest from 20th August 1936, up to the 
date of payment at 8j per cent, per anuoiD 
in preference to tbo other creditors an 
share-holders within 80 days and directing 
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that the parties should bear their own costs. 
The facts out of which this matter has 
arisen do not, with one exception, admit of 
any doubt. The Dinshaw Bank had two 
branches, one at Lucknow and one at Cawn- 
pore. One Nanak Chand Kapur applied for 
the post of cashier of the bank at Cawnpore, 
and was asked by the bank to furnish secu- 
rity for Rs. 10,000. Mt. Krishna Piari fur- 
nished security for him. On 2Gth April 1938, 
she deposited with the bank lOO, 3j per cent. 
Government promissory notes of the face 
value of Rs. 10,000, but valued by her at that 
time at Rs. 8700. On the following day she 
deposited a sum of Rs. 1300 in cash which 
was kept in Gxed deposit. This fixed deposit 
matured on 27th April 1934, and the amount 
was then repaid to Mt. Krishna l^iari, the 
bank apparently remaining satisfied to have 
security for Nanak Chand to the extent of 
Rs. 8700 only, or whatever amount the pro- 
missory notes might from time to time 
represent. 

^ As a result of this deposit made by Mt. 
Krishna Piari in April 1938 Nanak Chand was 
appointed cashier with effect from 1st May 
1988, and continued to be cashier upto i&th 
October 1985 when compulsory liquidation 
of the Bank was ordered. Prior to the com- 
pulsory liquidation, the Bank had gone into 
voluntary liquidation on I2th July 1935. On 
20 th way 1995. Mt. Krishna Piari served a 
notice on the Bank stating that she did not 
wish to continue as surety for Nanak Chand 
Kapur any longer and demanding back from 
the Bank her promissory notes. These notes 
were, however, never forthcoming and never 
returned to her. On 4th July, Mt. Krishna 
course of correspoudence with 
the Bank agreed that a sum of Rs. 2lC6 due 
from Nanak Chand to the Bank on over- 
draft should be set off against her claim 
and she further agreed on I2th July 193 s 
to accept from the Bank transfer of a pro’ 
miBsory note for Rs 1175-6.6 due from one 
Raj Naram. She thus agreed to set off 
Rs. 8341.6.6 against her claim stated in Ex. 2 

«« voluntary liquidation as 

RS. 9600. the value of the G. P. Notes at 
the date of notice, that is 20th May, plus 
Rs. 496 odd interest due less Rs. 8341 odd. 
making the net claim Rs. 6654 odd. Subse- 

r ^ liquidation pro. 

ccodingsMt Krishna Piari claimed Rs. lo.ooo 

promissory notes or 
the no 08 themselves and she allowed a set 

^ ’ f^owever. since that date 

been admitted. The official liquidator 
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adroitted her claim only for Rs. 8700 value 
of the promissory notes at the date of their 
deposit with interest Rs. 495 odd up to 20th 
May 1935, making a total of Rs. 9195 odd 
from which he deducted Rs. 3341 odd as 
above, leaving a net claim of Rs. 5864 odd. 
Ihe official liquidator did not include Mt 
Krishna Plan’s name in the list of preferen- 
tial creditors under s. 230 . Companies Act. 
He did, however, include her name in a 
list of persons said to bo entitled to prefer 
enee under s. 234 by which apparently he 
only meant that he asked the Court to sane 
tion his paying Mt. Krishna Piari in full ; 
vide S. 234 ( 1 ) (i), Companies Act. In the 
^ort of the Company Judge Mt. Krishna 
liari claimed that sbo was entitled to prio 
nty as a beneficiary on the view that tliis 
money had been entrusted to the Bank for 
her ultimate benefit and that the Bank was 
therefore in the iwsition of a trustee. The 
learned company Judge framed 4 issues : 

r Piyi eotitlocl to the returu of 

Not^ ? If not, what is tho exact amount to 
which Rbo is ontitlod ? ‘^uiuuiu to 

S?"® is entitled to priority over other 
creditors and sharo-holdors? 

8- Is sbo entitled to auj* interest ? 

to deduct the sum 
of Ra. 1175.6-6 without handing over tho G P 
Note for Rb. 1000 withthcaccruedinterestthereoo? 

r’ °° ^‘^°eer arises as the 

L. 1. N^o has been handed over to Mt. 
Krishna Plan. On issue i the learned com. 
pany Judge hold that as the Notes could 
not be traced, tho official liquidator could 
not return those Notes. It was remarked 
^at the Notes had disappeared from the 
Rank and nobody knew what had happened 
to tbora, hence their return was impossible. 
He went on to consider the amount to 
which Mt. Krishna Piari was entitled in 
replacement of the Notes, and he hold that 
the Notes were valued at Rs. 8700 at tho time 
when they were deposited and tho present 
market value at the date of his order was 
only very slightly different from the value 

then stated, and he accordingly allowed the 

claim for Rs. 8700 less Rs. 8341 odd. On issue 2 

reliance was placed upon a decision of the 
Madras High Court, a 1 R 1939 Mad 887 ,* in 
which It was held, with reference to cash 
amounts deposited with the bank by certain 
employees as security for the good behavi- 
our of those employees that 

'^ofe received by the bauk on a 

underatanding to be applied by tho bank 
t a speciflo pur pose, such amounts constituted 

(’39) 26 A I R 1989 Mod 387 ; 188 I O 203 • 
afl89) 1 M L J 209. In the matter of Travaneore 
National & QuUon Bank Ltd, 
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trust money in the hands o£ the bank and did not 
form part of tho assets of the bank divisible among 
its creditors and the fact that these amounts were 
tn carry interest did not alter its character. 

The loavoed company Judge held that 
jthe pieseot case was upon the same footing. 
Tliese promissory notes were entrusted to 
tlie bank for the ultimate benefit of Mt. 
Krishna Piari herself, the bank as trustee 
only having a specific right to realise from 
these promissory notes or the proceeds 
thereof in case of any defalcation on tho 
part of Nanak Chand Kapur. That is a 
conclusion from which it is quite impossible 
to differ considering the facts upon the 
record. Before the learned Company Judge 
the defence put forward by the official 
liquidator was that at the time of tlio com- 
pulsory liquidation the only assets in tho 
hands of tho bank amounted to a few rupees 
only. He contended that tho charge in res- 
pect of these trust moneys of Mt. Krishna 
Piari could extend only to this sum. and 
that the subsequent realisations of assets of 
tlie hank were replenishment of the bank’s 
funds, but not necessarily of the trust funds 
as in the case in flOl.-i) i ch We are in 
agreement witli tho learned Company Judge 
that the principles laid down in that case 
have no application to tho present rase. In 
■order to induce the application of that case 
■ it wouhl have been necessary to show that 
ithero was some distinction between tho 
3ubse(]uent realizations and tlie funds pre- 
viously present in tho bank’s strong-rooms. 
jTlio subsequent realizations in the present 
case are really only the previously existing 
assets changed into a different form, and 
not as in tho case quoted fresh funds which 
were not part of the previous assets. 

In the grounds of appeal relating to this 
matter of trust the first ground taken was 
that the learned Company Judge erred in 
holding that the appellant bank held the 
money as a trustee on tlie date of liquida- 
tion, but some attempt has been made to 
suggest that the bank did not bold these 
notes as a trustee at all. We have already 
stated our view that there is no room for 
doubt that the money was held by tho bank 
as a trustee. We understand that by this 
ground the appellant was seeking to con- 
tend, as he originally began to contend in 
argument, that although tho money was 
held by tho bank as a trustee up to 25 th 
May loa.’i, tlie trust was terminated and the 
bank was no longer a trustee on the date 

2. (1915) 1 Cb 62 : 84 L J Oh 286 : list i] T 121 : 

1916 H B R 61 : 69 8 J 105, Roscoo (Bolton) Ltd. 

V. Winder. 
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of compulsory liquidation. Learned counsel 
appears to have lost sight of the provisions 
of s. 77, Trusts Act. That section provides 
that : 

A trust is extinguished: (a) when its purpose is 
completely fulhlled; or (b) when its purpose be- 
comes unlawful; or (c) when the fuldlmont of its 
purpose becomes impossible by destruction of the 
trust. property or otherwise, or (d) when tho trust, 
leing revocable, is expressly revoked. 

It is clear that (b) and (c) have no appli. 
cation in the present case. It is not shown 
that the trust property has been destroyed. 
Learned counsel would suggest that clause 
(d) applies and that by her notice of 20th ^ 
May 1935. Mt. Krishna Piari expressly re- 
yoked the trust, but a trust can only be 
revoked in the circumstances mentioned in 
S. 78, Trusts Act, and learned counsel has 
not sought to show that any of the provi- 
sions of that section is applicable to the 
present case. It is clear that there is no 
express revocation of the trust by tho de- 
mand for the return of the money. On the 
contrary the demand made by Mt. Krishna 
Piari seems to be a demand for the perfor- 
mance of the trust. The trust created by 
t)io deiK>sit of these notes with the Bank 
for the ultimate lienefit of Mb. Krishna Piari 
could not, in our opinion, be extinguished 
until the purpose of the trust was complete- 
ly fulfilled by the return of the trust pro- 
perty to her subject to the lawful claims of ^ 
the Bank against that property. In our opi- 
nion there is no force in the contention that 
the Bank, tliough holding the money os a 
trustee up to 20th May 1935, was not holding 
it as a trustee on the date of liquidation. 

The second point argued by learned coun- 
sel for tho appellant was that stated in 
ground 2, namely that tlie learned Company 
Judge having held that the G. P- notes 
were untracaable orred in allowing the res- 
pondent priority in respect of the price of 
these notes. It was in this connexion that 


learned counsel contended that there was no 

evidence tliat tliese notes were disposed of by 

the hank, that is the directors or managers 
of the bank, and tho proceeds included in 
the bank’s accounts, and he contended that 
the lady could nob claim any priority 
there was either admission or proof tha 
the proceeds of the notes wore so mixw 
with bank's money. He suggested that the 
notes had disappeared, presumably ^ 
fraud on the part of the employees oftbe 
bank, and he went on to argue that o too 
in liquidation represents the generul bodyo 
the creditors and is not liable for torts co^ 
mitted by the former employees. Learnea 
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coqdsbI conceded that had the promissory 
notes been present in the bank, Mt. Krishna 
Fiari would certainly have been entitled to 
follow them, but bis contention was that in 
the absence of evidence to show that they 
had been disposed of by the bank and the 
proceeds included in the bank a assets, the 
respondent was not entitled to follow them 
as against the bank’s other assets. On behalf 
of the respondent it is argued that this posi- 
tion is untenable on a number of grounds. 
In the first place it is clearly impossible for 
Mt. Krishna Fiari to trace the subsequent 
disposal of these notes after they were put in 
jthe iwssession of the bank. That is a matter 
which is within the special knowledge of the 
bank, and with reference to which, there- 
fore, the burden of proof is specifically upon 
the bank, that is upon the oflicial liquida- 
tor. Section 106 , Evidence Act, provides that 

TChen any fact 1b Bpecially within the knowledge of 
any poraon.tbe burden of proving that fact is upon 
him. 

It follows that if the bank has not pro- 
duced its accounts in Court, it cannot be heard 
to say that there is no evidence as to what 
has become of those promissory notes. Learn- 
ed counsel for the respondent referred in this 
connexion to AIR 1936 Mad 152,® in which it 
was held that 

if a defendant BUppreescB his aceountB or has fal&i- 
fiod them, the Court will presume everything most 
unfavourable to him consistent with the establish- 
ed facta. 

Learned counsel for the respondent has 
further pointed out that it is not open to the 
appellant to contend that the respondent 
was not entitled to follow these sums on the 
ground that they are not shown to have been 
included in the bank's monies, because in 
the list of debts and claims prepared by the 
' official liquidator and supported by bis affi- 
davit dated 24th February 1988 be bos des- 
cribed Mt. Krishna Piari’s claim on p. 26 in 
the following form ; He includes her claim 
in the list of preferential claims under s. 284, 
Companies Act, and the entry in the list is 
as follows : 

8. No. 1. 

No. of the Hat 218. 

Name — Mt. Krishna Piarl. 

Particulars of debt orclaim — Security deposit. 

Amount claimed— Be. 6664.6-10. 

Amount proper to be allowed— Rs. 6854.6.10. 

BeagoDB for belief thatl ... 

amounU are ptopor I 

to bo allowed. J receipt. 

-3. ('36) 22 AIR 1935 Mad 152 : 155 I 0 1059 : 69 
M L J 660> Chidambaram Ohottiar v. Ayrappa 
Cbettiar. 

1911 0/17 & 18 
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This would seem to be an admission that 
the claim had been allowed by reason of 
verification from account-books and from the 
receipt given by the bank to Mt. Krishna 
Fiari ; therefore an admission that the pro- 
ceeds of those notes were included in the 
bank’s moneys. Learned counsel for res- 
pondent further points out tliat the effect 
of the Madras decision relied upon by the 
learned company Judge, a decision which is 
founded on a number of previous cases which 
it is not in our opinion necessary to quote, is 
that trust monies are really entirely outside 
the liquidation and do not vest in the liquida- 
tor as assets. Trust monies in fact never bo- 
come assets of the bank. It follows that if 
this money had been misappropriated as is 
now suggested, the bank should have dis- 
claimed liability from the very start, and that 
is not the position which has ever been taken 
up. In our opinion, it is correct to say that 
it is no longer open to the official liquidator 
to disclaim all rosponsibility, and the only 
question which can still bo disputed is the 
proper amount to be allowed to the claimant 
respondent. In ground 3, it is contended that 
the Hon’ble Court erred in allowing interest 
to the respondent beyond the time admitted 
by the appellant. Learned counsel contends 
that interest should only have been allowed 
up to the date of the winding up, that is the 
order for compulsory liquidation: vide sub- 
r. 51, R. 279, chap. 6, Oudh Civil Rules, which 
provides as follows : 

Creditors whoso dohts and claims carry interest 
and arc allowed shall be entitled to receive divi- 
dends upon what was duo for principal and interest 
at the date of the winding up. In the event of 
there being a surplus, thodividends payable to such 
creditors shall be applied, firstly, towards payment 
of the interest, and, secondly, in reduction of the 
principal due to them. Interest may be allowed on 
all claims in respect of which it is recoverable as 
damages. 

In our opinion this rule has really no 
application. The claim of Mt. Krishna Fiari 
is a claim for a sum due under a trust and 
governed by S. 28, Trusts Act. The bank paid 
Mt. Krishna Fiari the interest which accrued 
on the promissory notes for some period 
and then ceased paying. Had the promis- 
sory notes been in the hands of the bank, 
as they should have been, Mb. Krishna Fiari 
would have been able to recover the interest 
accruing right up to the date on which she 
got the promissory notes back. She is not 
an ordinary creditor, and she is in our opinion 
entitled to recover interest up to the time 
of payment of the amount due to her, as 
held by the learned company Judge. The 
last point urged is that the learned company 


130 Oudh 


Shtam Kumab Singh v. Emperor 


Judge should not have directed payment of 
the amount due to Mt. Krishna Piari within 
80 days. It is contended that there are a 
number of similar cases and that all these 
will have to be paid simultaneously, and if 
the assets are not sufficient they will have 
to ho paid pro rata. Learned counsel has, 
however, to admit that the official liquida. 
tor has money available to pay both this and 
all other preferential claims as was stated 
orally to the learned company Judge. In 
these circumstances we cMi find nothing 
wrong with the order made by the learned 
company Judge. 

A cross-objection has been filed on behalf 
of the respondent Mt. Krishna Piari in 
which it is urged (l) that the G. P. Notes 
should have been valued to tlio full extent 
of their face value and the resiwndent's 
claim therefore bo further allowed to the 
extent of Rs. 1800, ( 2 ) that the learned com- 
pany Judge should have directed the official 
liquidator to purchase G. P. Notes of the 
same denomination and face value and hand 
them over to the res|>ondont and ( 3 ) that in 
the alternative the learned company Judge 
should ItavG ordered that the respondent is 
entitled to sucli amount as would onal)lo 
her to purchase 8 * per cent. G. P. Notes of 
the face value of Rs. 10,000 on the d.ato the 
money is handed over to licr. It is clear 
that by his order the learned company Judge 
intended to put Mt. Krishna Piari in the 
same iiosition .as she would have boon at 
the date of his order had slie been able to 
recover possession of the notes thoiiisolves. 
The learned company Judge discounted tlio 
extra 12 annas above lig. 87 at which each 
100 rupee note was said to bo valued in the 
market at the date of his order. Learned 
counsel for the respondent sjiys that the 
market value today of each note is iis. 90. 

It is clear to ug that owing to the filing of 
the present appeal and the consequent non- 
compliance with the order to pay up the 
full amount of Mt. Krishna Piari’s claim 
within 30 days. Mt. Krishna Piari has been 
caused a very definite loss. Wo are there- 
fore of opinion that we should add to the 
amount decreed by the learned company 
Judge a furtlier sum of Rg. 300 only, that 
being the dilTerence between the rate on 
which the learned company Judge's order 
was calculated and the current rate. In 
order to avoid any danger of further loss 
we direct that the payment shall be made 
within 10 days of the date of this order 
The effect of this order ig that we dismiss 
the appeal of the official liquidator with 


A. I. R. 

costs. We allow the cross-objection on be- 
half of the respondent to the extent of 
Rs. 800 only but make no order as to costs 
of the cross-objection. 

D.S./r.k. Appeal dismissed. 

A. 1. R. 1941 Oudh 130 

ZiAUL Hasan and Bennett JJ. 

Kr. Shyayn Kumar Singh and another 

Appellants 

V. 

Emperor. 

Criminal Appeal No. 399 of 1940. Deci- 
ded on 4th November 1940. against order of 
Sess. Judge, Lucknow. D/- Srd July 1940. 

Criminal trial — Evidence ~ Invesligating 
officer can indicate before Court hit source of 
information — Such evidence is admissible. 

There is no re.ason why an investigatiag police- 
officer should not indic.ito before the Court the 
source of the Information upon which ho takes 
actiou, and it is sotnetitnos of assistance to the 
Court to know what the source is. [P 134 0 2J 

(b) Evidcnce~A2)i»'eciation — Prcriotis cortMC- 
fioji 8 or JO years before — Acquaintance with 
2<crson interested in vrosecntion—OnUi for this, 
u itnrss need not be discredited. 

The more facts th.at a witness was previously 
acquainted with a per.'on interested in the prosecu- 
tion and tint ho .admitted a conviction for cheat- 
ing 8 or 10 years ijcforo are not sufficient to 
discredit him. (p 186 0 1) 

(c) Criminal trial — Evidence — Accovifliee — 
Corroborative value is more leilh resyecl to parti- 
culnrs tiot already hnou-n than icilh respect to 
matters hnoivn. 

Corroborative evidence alwut particulars not 
already known to the police and which are dis- 
covered in consequence of information given by an 
accomplice is of greater value than corroborative 
evidence al>out matters known to the police ieforo 
any information is received from an accomplice : 

A I R 1933 Oudh 205. Erpf. (P 138 C 1] 

(dj Criminal Inal — Evidence — Auompliee — 

Cerro6orafi«»i — Consinraey Nature of correhora. 

lion cxjjlaincd. 

Where the dot-iils relate chiefly to the meetings 
of the conspirators, their plans and talks, it is 
natural that no corroliorativo evidence for such 
details should lio available. What has to l>o .^n is 
whether there is eufllcicnt corroborative evidence 
on cssoiitial points relating to the conspiracy and 
sufficient corroborative evidence with regard to 
c.ach alh'gcd conspirator : A I K 1930 Kang 378, 
nel.on. tP138 0 2j 

(c) Evidence Act (1872), S. 10—.‘\vplicability. 
Whoro there is rcaaorifiblo ground to boHovo that 
Jhoro wan a conspiracy to commit an oficnco and 
that the accused wore members of it, 3. 10 Is apph- 
cable to the caso. Any statement made by one 
conspirator to anothe r indicating in any way the 
complicity of a third conspirator is a relevant fac 
and as sneh may bo admitted. Whotbor it 
be b dioved or not is another nuestioii : A I R 
Cal J21, Applied. fl" 183 0 ^ ; P 130 C IJ 

(f) Criminal trial — Evidence— Accesserry after 

fact Hit ev'utence cannot be put higher than tna 

of approver. 

Whore a witness Is admittedly an accessory 
the fact and though not privy to the plot beforena 
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but must certainly have suspected that something 
sinister ^as afoot, bis evidence cannot be pot on a 
higher level than that of an approver. [P 148 0 1] 

(g) Criminal frinl — Evidmcc — Unreliable 
witness need not be totally discarded. 

The evidence of an admittedly onreliable witness 
need not be discarded from consideration altogether. 

[P 148 0 2] 

(h) Criminal trial — Ilostile witness^His evi^ 
dense can be believed in part — Either side may 
rely on his evidenee. 

Simply because a witness is declared hostile it 
cannot bo said that that amounts to a declaration 
that his evidenoe is worthless and unreliable. It is 
incorrect to say that bis evidence cannot be believed 
in part but must be excluded from consideration 
alU^etber; either side may rely upon his evidence 
and the whole of the evidence, so far as it affects 
both parties favourably or unfavourably most be 
considered for what it is worth : A I R 1931 Oal 
401 (P B) ; A I B 1934 Oudh 507 and A I B 1983 
Pat 617, Ilel. on. tP 143 C 9) 

(i) Criminal trial — Evidence — Approver — 
Verification proceedings — Value of, staled. 

Verification proceedings held in connexion with 
the confessions and the statements of the approvers 
do not add to their value. Such proceedings can* 
not bo regarded ae corroboration, and are open to 
criticism in other respects. But such proc^ings 
cannot be deprecated altogether; they show at 
least that the approver has or has not some know* 
ledge of the places which bo has mentioned in bis 
confession. No doubt if bo has been tutored by the 
police to make certain statemente be might also 
have been carofuUy rehearsed by them in his part 
and takun to and shown tbo various places referred 
to in bis statement, though it might be difiicult 
to arrange this without it becoming known. The 
verification proceedings are in any case a test of the 
approver's memory, and as it might not be easy for 
him to remember such details, if placed in bia 
mouth, however carefully rehearsed he may bavo 
been, the (act that he is able to point out iu proper 
sequenco the places previously mentioned by him 
docs suggest that there is some foundation for bis 
story. There would however be more justification 
for such a conclusion in the case of a man who had 
been a stranger to the locality prior to the crime. 
The tost la not of very much value where the 
approver U a resident of the town where the places 
are and is therefore probably well acquainted with 
thorn. The procedure however is not illegal and 
may afford some test of the truth of the approver's 
statement : A I R 1987 Col 99. Rel. on. [P 144 C 2] 

B.F.Dahadurji, R D. Selh, B. N. MtUla and 
a. B. Asthana — lor Appellants. 

Qovernment Advocate — . for the Crown. 

Jud^mont. — Kunwar Shyam Kumar 
Singh, Taluqdar of Hathaura in the Hardoi 
dietrict, commonly referred to os the Raja 
of Hathaura, and his mother, Rani Abhiraj 
Kunwar, generally referred to in this case 
as the Rajmata, Bua Saheb, or Sarkar, were 
convicted by the learned Sessions Judge of 
Lucknow of offences under 8. 302 read with 
8. 116 , and also under s. 120B read with 8. 802 , 
Penal Code. They wore each sentenced for 
each offence to 14 years' rigorous imprison, 
mont, these sentences to run concurrently. 


At the same trial Afaque Ahmad, referred 
to generally as Afaque, who was at one time 
manager of the Hathaura Estate, together 
with him a man named Punnu (or Funnoo) 
Khan, were convicted under s. 120B read 
with 8, 802. Punnu Khan was also convicted 
under 8 . 307, and Afaque was also convicted 
under 8 . 307 road with s. 114, Penal Code. 
They were each sentenced for each offence 
to transportation for life, the sentences to 
run concurrently. Appeal No. 399 of 1940 was 
filed jointly against their convictions and 
sentences by the Baja and bis mother; 
Appeal No. 420 was filed by Afaque and Appeal 
No. 429 was filed by Punnu Khan. Separate 
counsel have represented the appellants in 
each appeal. 

The case against the appellants originated 
in an attempt to kill Rani Subadra Devi, 
(also called Kalindi Devi), wife of the Raja, 
on 19tb January 1939, by shooting her with 
a revolver. She had been separated from the 
Raja since 1932, and for about two years 
prior to the attempt on her life she bad been 
living at No. 106 , Model House, Lucknow. 
She was shot about 9 p. m. on the evening 
of 19th January, as she was returning from 
a visit to her father, the Raja of Kasbipur, 
who lived in Outram Road, Lucknow. She 
had just got out of her motor car and was 
about to pass through the gate in front of 
her house when she was shot. Her driver 
was a man named Kali Gharan, who subse. 
quently identified Punnu Khan as the man 
who fired the shot. Other servants ran out 
of the house and found the Rani collapsed 
in front of the gate. She bad been shot 
through the right breast and right arm. She 
was carried into the bouse and taken not 
long afterwards to the Medical College. 
Kali Charan went to inform the Raja of 
Kasbipur; the latter took Kali Charan to a 
legal practitioner named Mr. A. P. Singh, 
who has since died. Mr. Singh wrote a 
short report, Ex. 13, which was taken to the 
Hazratganj police station. After an X.ray 
examination Rani Subadra Devi made a 
statement to a Magistrate, Ex. SSB, and 
then underwent an operation. This was sue. 
cessful; a bullet corresponding in weight to 
bullets used in a. 465 revolver was removed 
from her right arm, and the Rani recovered. 
The medical evidence disclosed four injuries, 
all caused by a single shot, fired at close 
quarters. 

Two of the appellants, Afaque and Punnu 
Khan, were arrested by the police on I2th 
February, together with a third man named 
Nanbn alios Har Narain, who made a con. 
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ifession in June, <and became an approver. 
The Raja of Hathaura and his mother, the 
Rajmata, were not arrested until 15 th August, 
and proceedings in the Magistrate’s Court 
were taken against them after proceedings 
against the other two appellants had com- 
raonced. The prosecution story, which was 
believed by the learned Sessions Judge, 
•was stated briefly as follows: The Raja of 
Hathaura married Subadra Devi as his 
second Rani on 21 st April 1927. A month 
earlier he had executed a pre. nuptial agree- 
ment in which he made various promises. 
These included a promise to make Subadra 
Devi an allowance of Rs. 1000 per mensem 
as maintenance, and a promise not to marry 
again for at least ten years, and not to marry 
again at all if a male child should be born 
either to Subadra Devi or to his first wife, 
Bhopal Kunwar (who died in 1933 ). Soon 
after the marriage the Raja met a sister of 
Subadra Devi named Sita Devi and became 
very anxious to marry her. Negotiations 
commenced with this object, but the pro. 
posal was discouraged by the Court of Wards 
(which was in control of the Kashipur estate) 
and also by Subadra Devi, with the result 
that the Raja's suit was rejected and Sita 
Devi married someone else. 

The Raja of Hathaura did not at first 
realize the extent of Subadra Devi's oppo- 
sition to match ; although she had never 
encouraged her husband in the proposal, she 
bad admitted tliat it would be preferable 
for him to marry a member of her family 
than a stranger and apparently acquiesced 
in it. When later he came to know through 
the Raja of Malajani, who is married to the 
Raja of Ilathaura’s sister, that Subadra Devi 
had secretly taken direct stops to prevent 
the marriage with Sita Devi, both ho and 
bis mother, the Rajmata, became very embit- 
tered against Subadra Devi, and subjected 
her in various ways to cruel treatment. 
Some description of this was given by her 
in a letter to the Deputy Commissioner of 
Ifardoi (Ex. 27R), in which she expressed 
the fear that her life was in danger and 
asked the Deputy Commissioner to save her 
from this hell of a house.” As the result 
of complaints made by Subadra Devi to the 
authorities she was allowed to go to Naini 
Tal in September 1932. There she repeated to 
her parents the complaints which in various 
ways she had alread y communicated to them 
during the previous three years. But her 
father was unsympathetic, having strong 
views about Hindu marriage and the duties 
of a wife. He sent her back at the begin- 
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ning of November 19S2. with a letter to the 
Deputy Commissioner of Hardoi, asking the 
latter to make arrangements for her com- 
fort and ^fety The Deputy Commissioner 
did not ^el that bo could interfere, and 
^badra Devi, being unwilling to return to 
Hathaura, wont to Lucknow, She never 
lived with her husband again. 

^ In September 1933, Rani Subadra Devi 
instituted a suit against the Raja for main- 
tenance. The Raja rejoined with a suit for 
restitution of conjugal rights. In the written 
statement filed by Subadra Devi in this case, 
she made certain allegations against the Raja 
and his mother. Inter alia she alleged that 
the Raja had contracted venereal disease 
and that the Rajmata indulged in immoral 
practices with a maidservant. The two suits 
were compromised in Juno 1934 (not, as the 
Sessions Judge says, at the end of 1933) and 
the prosecution suggestion was that the Raja 
and his mother agreed to this course, bo- 
cause they were not prejmred to face the 
evidence which Subadra might have pro- 
duced to support her allegations. Though 
Subadra did not got as much as she asked 
for, the compromise was undoubtedly very 
favourable to her. The suit for restitution of 
conjugal rights was dismissed, and Subadra 
Dovi obtained a decree for Rs. 10,000 in cash 
and Rs. 9000 a year for her maintenaoce. 

As the coses were compromised the al- 
legations against the Raja and his mother 
woro not proved, nor have they been proved 
in tho present case. It has been suggested 
however that some support is to be found 
for thorn in evidence which shows that the 
maidservant referred to occupied a very 
privileged jiosition and that tho Raja has 
provided for her (and also for some prosti- 
tutes or dancing girls) in his will. Rani 
Subadra Dovi stated that tho Raja was 
treated for his vonoroal disease by the 
family doctor, Dr. Hukku, and it is argued 
for tho prosecution that if the allegation 
woro falso the defence would naturally have 
called Dr. Hukku to disprove it. This bos 
not boon done. It seems to us in these cir- 
cumstances that while wo must find, as the 
Sessions Judge found, that the moro serious 
allegations wore not proved, we must also 
find that it is not proved that they woro 
mado falsely and vexatiously in order to 
force a compromise. Nothing particularly 
rolovant to the case occurred for some time 
after this litigation. Rani Subadra Dovi 
lived in Naini Tal or Dohra Dun in the hot 
weather, and with a sister, the Rani of 
Majgain, in the cold weather. The Raja had 
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taken a third wife in 1934, but she died 
after a year or so, and we hear nothing of 
her. In May 1937 he married a fourth Rani 
from the State of Raira Khol in Orisw. 

Rani Subadra Devi took up her residence 
at No. lOG, Model House, Lucknow in 1937, 
and under the instructions of her father she 
engaged a man named Jagannath Prasad 
Gupta as her private secretary. Jagannath 
Prasad Gupta was the manager of the 
Hathaura estate at the time of Subadra’s 
marriage in 1927, but be resigned in 1929. 
Various reasons have been suggested for his 
resignation; the Raja gave him a very good 
testimonial when he left, and this suggested 
that he left because he wished to continue 
his legal studies. Jagannath Prasad Gupta 
himself said however that he resigned be- 
cause in face of official opiwsition to the 
match ho was not prepared to support the 
Raja in his suit for the hand of Sita Devi. 
When in 1938 Subadra Devi sued her husband 
for raaintenance Jagannath Prasad Gupta 
was engaged at tbe instance of her father 
and other relatives to assist her in the case, 
and on its successful conclusion ho was 
given a sum of Rs. 5000, this amount having 
been agreed ui>od, should the proceedings 
be successful. A number of motives for the 
crime have been suggested by the prosecu- 
tion; one of those most prominently put 
forward is the alleged desire of the Raja 
and his mother to terminate the payment 
of Rs. 9000 per annum maintenance, another 
suggestion is that the Raja may have sus- 
pected the existence of illicit relations be- 
tween Jagannath Prasad Gupta and Subadra 
Devi (though no such relationship is admit, 
ted by the prosecution) and considered that 
his honour was at stake. In his statement 
as an accused in the case, the Raja said that 
ha dismissed Jagannath Prasad Gupta be- 
cause he had "swallowed thousands of 
rui)eos in the matter of the Kashipur mar- 
riage" and also because be suspected that 
ho had an intrigue with Subadra Devi. 

The prosecution suggestion was that the 
conspiracy to murder Subadra Devi was 
formed some time in 1937, and that thohrst 
stops taken in this direction were abortive 
because the persons hired to murder her 
only wished to got money from Afaque and 
did not intend to risk their necks by mur- 
dering her. According to tbe Raja, Afaque 
became manager of the Hathaura estate 
about March 1987, that is not long before the 
Raja’s fourth marriage. The Hathaura 
estate is by no means a wealthy estate and 
there are various indications that tbe Raja 


was in financial difficulties and bad diffi- 
culty in meeting Subadra Devi’s mainten- 
ance claim; it is shown that the amount 
decreed bor under the compromise was never 
paid until execution proceedings were taken 
by her. The fourth Rani left Hathaura for 
Orissa in June 1983, and never returned, and 
the circumstances were such as might have 
led the Raja to apprehend that she also 
might bring a suit against liim for mainten- 
ance. We shall revert to this later. For the 
present it is sufficient to say that of tho 
various motives suggested for the conspiracy 
tbe desire to terminate the payment of Suba- 
dra Devi's maintenance allowance would 
appear to constitute the strongest motive, 
though other feelings may have exorcised 
some influence in the decision, that is, if 
we agree with the learned Sessions Judge 
that it is proved that there was such a con- 
spiracy, to which the Raja and his mother 
were parties. 

Subadra Devi was living in Alinora and 
Naini Tal from tho spring of 1938 to tho 
autumn of tho same year and according to 
tho prosecution story a party of four men 
visited Almora at the end of March 1936, at 
tho instance of Afaque, with tbe object of 
murdering her. The four men were Hasan 
Mohammad, Dhanush Dbar, (also called 
Dhanur Dhar), his brother Dharni Dhnr, 
and a man named Syed, who is said to have 
been a 'musahih' or hanger-on of the Hat- 
haura estate. Tho visit was unsuccessful, as it 
was found, so it is said, thattheRani bad tho 
relatives and other persons staying with her 
whose presence made an attempt to murder 
her too dangerous. Tho Rani deposed that 
her sister, the Rani of Majgain, and tho 
Rani of Jhandi were living witli her at 
Almora at this time, and there is other evi- 
dence to the same effect. For this story of 
the visit of some of the conspirators to 
Almora we are dependent primarily on tbe 
evidence of two of the four men referred to, 
Hasan Mohammad and Dhanush Dhar, ad- 
mittedly bad characters. But there is cor- 
roborative evidence of the visit of tbe party 
first to Ranikhet and from there to Almora. 
The defence have suggested another motive 
for the trip to Ranikhet, but have not been 
able to suggest any particular motive, save 
that of pleasure, for tbe trip to Almora. 
Syed, who is represented as playing a rather 
prominent part in tbe early history of the 
conspiracy, passes out of tlie story now. It 
is said that he became ill after tho return of 
the party from Almora at the beginning of 
April and died a few months lator. 
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Hasan Mohammad, Dhanush Dhar and 
Dharni Dbar also pass out of the story after 
Punnu Khan had been introduced to Afaque 
by Hasan Mohammad. According to Hasan 
Mohammad none of them had really in- 
tended to kill Subadra Devi ; they merely 
pretended to join the conspiracy in order to 
obtain money on various pretexts from 
Afaque, Dhanush Dhar and his brother 
being brought in only for the Almora trip. 
It was suggested by one of the defence 
counsel that as these three men admittedly 
purported to join the conspiracy they also 
should have been arrested by the police and 
placed on their trial. Presumably, this was 
not done because there was no reason to 
doubt the explanations given by them. 
Tbei'o is at least nothing to connect any of 
them with the subsequent attempt upon 
Subadra Devi's life — that is apart from the 
introduction of Punnu Khan to Afaque by 
Hasan Mohammad. The learned Sessions 
Judge however treated them, and no doubt 
riglitly treated them, as accomplices in 
considering the value to be attached to their 
evidence. 

No further steps to murder Subadra Devi 
were taken until after her return from 
Almora in November 193S. It was then, 
according to Hasan Mohammad, that ho 
introduced Punnu Khan to Afaque. He 
says that ho had private reasons for leaving 
^e conspiracy, and that, while introducing 
Punnu Khan to Afaque, he did not intend 
^at the latter should actually murder the 
Rani, bub that he should pretend to join the 
conspiracy just as he himself bad done and 
thus obtain small sums of money from 
Afaque. Punnu Khan, however, it is sug- 
gested, bad no use for such small amounts 
and wanted the Ra, 8000 which Afaque was 
ofifering for the murder. From this stage up 
to the actual attempt on loth January 1939 , 
the prosecution case rests primarily on the 
evidence of the approver Nanhu, who ac- 
cording to his story was approached by 
Punnu because he had a revolver. This 
revolver is said by him to have been 
bought by Afaque for Ra. iso, this amount 
being divided equally between Punnu Khan 
and Nanhu. According to Nanhu’s story 
Afaque now took a direct part in the pro- 
ceedings which led up to the murder, 
accompanying these two men to the Rani's 
house on numerous occasions, right up to 
the night of the actual attempt. Ho brought 
^em that night to the vicinity of the 
B house in his motor car, and arranged 
r the street light to be switched off. They 
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did not however trust him to wait for them 
after the Rani had been fired at, and 
arranged for an ekka to be waiting for them 
not far away. This precaution, it is said 
was justified, for Afaque did not wait for 
them and they made their escape in the 
ekka after Punnu Khan had fired the shot 
which wounded the Rani. 

Before considering the evidence of these 
accomplices and the corroborative evidence 
in greater detail we will first refer to the 
police investigation. We have mentioned 
that Afaque, Punnu Khan and Nanhu were 
arrested on I 2 th February. We do not know 
the source of the information which led to 
their arrest, for the Sessions Judge would 
not record evidence on this point, consider- 
mg it inadmissible. In tlfis we think be was 
mist^en. There is no reason why an in- 
vestigating police officer should not indicate 
the source of the information upon which 
he takes action, and it is sometimes of os.} 
sistanco to the Court to know what thel 
source is. There can be no doubt that' 
Subadra Devi suspected tbo complicity of 
her husband in the attempt upon her life, 
for she said as much to her father when he 
visited her in the hospital shortly after- 
wards. She did not mention her suspicions 
in her dying delaration, Ex.38R, which was 
a brief statement confined in the actual oc- 
currence bat she did mention them in a 
statement recorded under S.162, Criminal 
P. C., on 2ist January when she also men- 
tioned the desire which ber father bad ex- 
pressed that sho should not implicate the 
Raja. 

In addition to such information as was 
given by Subadra Devi, her secretary, 
Jagannath Prasad Gupta, and Kali Charau, 
the dfiver of her car, the police obtained at 
an early stage in the investigation some 
information from two Bengalis, Hardban 
Chatterji (p. w. 6) and Monindra Nath Bhat- 
tacharji alias Dasu Babu (P. W. 73) who live 
(in difTerent directions) some 200 yards from 
Subadra Devi’s bouse. The former was 
known to Jagannath Prasad Gupta, but the 
latter was not. Their story is that they bad 
observed two or three strange persons on 
several occasions in the vicinity of the 
Rani's house and after the occurrence Har- 
dban Chatterji mentioned this to Jagannath 
Prasad Gupta who took them to the piolioo* 
They were able to give some description 
the men. At identification proceedings held 
on 27th April 1980, both these witnesses 
identified Nanhu os one of the men seen by 
them near the Rani's bouse. Neither of them 
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■identified Punnu Khan, and their failure to 
do so has been stressed by the defence. But 
one of the other men may have been Afaque, 
who was not put up for identification be- 
cause be had been released on bail. Both 
these witnesses described only two men, 
though M. N. Bhattacharji said that he 
sometimes saw three; the third stranger, he 
said, had left very little impression on his 
mind. The only points which have been 
made against this evidence are that H. Chat- 
terji was previously acquainted with Jagan- 
nath Prasad Gupta, and that he admitted a 
conviction for cheating eight or ten years 
before. We do not think that this is sufficient 
to discredit him. The fact that these wit- 
nesses identified Nanhu and failed to identify 
Punnu Khan, against whom the police would 
have particularly desired to obtain evidence, 
is an indication both of their good faith and 
of the genuine nature of tho identification 
proceedings. It has been argued that if they 
saw Nanhu they must also have seen Punnu 
and should have been able to identify both. 
But Nanhu and Punnu may not have al- 
ways been together and there may also 
have been reaeons why one man attracted 
their notice, while the other did not. 

Other information on which the police 
may have taken action against Punnu Khan 
in another connexion was received by them 
on 22 nd January, when a Sub-Inspector 
named Hamid Ali (P. W. 40) made a report 
based on information given to him by a 
vakil named Ur. Jagdish Narain Seth 
(p. w. 22 ). The report is Ex. 89. The evidence 
of Mr. Jagdish Narain Seth shows that 
Hyderabad Day was observed on 22nd Janu- 
ary in Lucknow and communal feeling ran 
high. There was to be a Hindu procession 
and a mob of 100 or 125 Uabomedans had 
gathered near the place from which it was 
to start. Mr. Seth saw Punnu Khan, whom 
he knew well by sight, though not by name 
Iiasa up and down in front of the crowd with 
a large revolver in his hand. He thought 
the revolver might be of .450 bore, as he had 
seen similar revolvers of this bore before. 
Mr. Seth ascertained Punnu Khan’s name 
and informed the Sub.Inspector Hamid 
Ali, who had gone to the scene in view of the 
possibility of a Hindu-Mahomedan clash 
of what he had seen. No attempt has been 
mode to challenge this evidence. It is clear 
that the information received about Punnu 
Khaa was entirely unconnected with the 
investigation into the attempt on the Rani's 
■life. The only argument put forward with 
regard to this evidence is that it really 


favours the defence, because if Punnu Khan 
had fired the shot on the 19th he would not 
have been so foolish as to appear in public 
with a revolver only three days afterwards. 
We do not tliink there is much force in this 
argument. The fact that Punnu Khan was 
in possession of a revolver on 22nd January 
does not directly connect him with tho 
crime but it shows that he had in his pos- 
session a weapon witli which he may have 
committed it. 

The Sub-Inspector, Hamid Ali, has ex- 
plained why Punnu Khan was not arrested 
immediately after this report. lie says that 
Punnu Khan did not return homo at once. 
He "was generally in Lucknow between 
Hyderabad Day and his arrest,” so that it 
would seem that the i)olic6 were keeping a 
watch on him bub had reasons for nob 
arresting him immediately. His house was 
searched when he was arrested on 12th 
February: the police hoped to find tho re. 
volver there then, but this expectation was 
not reali/.ed. It is clear that suspicion con- 
centrated on the Raja of Hathaura and 
Afaque, his manager, from the first. Tho 
investigation was taken in hand by B. Shadi 
Lai (p. w. 80 ), the station officer of tho 
Hazratganj police station, who on tho night 
of the occurrence took tho statements of 
several persons who wore present at the 
hospital whore the Rani was. The same 
night he sent one Sub-Inspector to chock 
the Hathaura firearms in the Raja's house 
at Lucknow, and another to check the arms 
of Afaque at his house at Lucknow. He 
also posted constables on the Hardoi road 
to watch for suspicious characters. A 
third Sub.Inspector was sent to Hathaura 
to arrange for the arms there to be checked. 
This was done on 20bh January by the 
Deputy Superintendent of Police, Nawab- 
zada All Qadir, whose evidence about his 
visit is referred to elsewhere. B. Shadi Lai 
prepared a site plan of the occurrence on 
the 20tb, Ex. 11. This shows the route taken 
by the criminal according to the statements 
made to him by the witnesses who were 
subsequently produced by the prosecution. 
Their evidence with regard to the route 
has been challenged by the defence and it 
has been argued that the police and wit- 
nesses represented that the criminal fled 
north 80 that Kali Gharan might be able 
to say there was sufficient light for him to 
see him clearly. We mention this here to 
show that if there is any foundation for bids 
suggestion, the police must have distorted 
the evidence from the commencement of 
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the investigation, which is very difl3cult to 
believe. 

Punnu Khan was arrested at his house 
on the morning of I2th February by M. Tausi- 
follah, station oflicer of the cbowk kotwali 
(!’. w. 60 ). Ho arrested Afaque that even, 
ing. As ho wished to keep them separate 
ho sent Punnu Khan to the Ha; 2 ratganj 
ixilice station. Ho was less than 24 hours in 
police custody and there is a good deal of 
formal evidence to show that strict pre. 
cautious were taken to prevent his being 
seen after his arrest by members of the 
public. It has however been contended 
that there were opportunities for this. 
Afaque was released on bail on I3th Febru. 
ary. Sub. Inspector Barjor Singh (p. w. go) 
was deputed to arrest Nanhu and he did so 
on 12th February at his house. On tlie 
same date a man named Manna Singh 
chaukidar at the house of the Raja of 
Hathaura in mohalla Rauiganj, was arrest, 
ed by this Sub.Inspector. Manna remained 
in custody until nth .\pril wlieu ho was 
roleased. Nothing of importance was clis- 
covered from those searches and arrests 
Nanhu was sent up hy the police not long 
after his arrest to have his confession re- 
corded by tlie Magistrate, hut he did not 
inako a confession then; he denied that ho 
had any knowledge about tlie occurrence. 

13. SJiadi Lai continued to investigate the 
case until 9th March, when the invostiga. 
tion was taken oyer by Inspector Rampal 
oingli of the Criminal Investigation Depart- 
ment iv. w. 82 ). He took the statement of 
Hasan Mohammad on iGth March and this 
statement was evidently of great assistance 
in the investigation. A Sub.Inspector named 
Mr. Speake (p. w. 57) was sent to Ranikhet 
and Almora on 27th March, presumably in 
consequence of Hasan Mohammad’s state- 
mont and for the purpose of checking it on 
certain points. Several witnesses whom ho 
oxarnined at these places were produced by 
the proMcution. Stejis wore also taken to 
check Hasan Mohammad’s statement in 
other directions Wo may mention hero 
tnat It IS tho defence case that much of tho 
evidence given by Hasan Mohammad was 
or may have been already in possession of 
the ^hc© and was pub into Hasan Moham. 
mad B mouth to strengthen the theory of 
conspiracy. It is possible that tho police 
may have known of the trip of Hasan Mo. 
bammad and three other persons to Rani. 
Jthet at the end of March 1988, bub there is 
no indication or suggestion that they had 
y previous knowledge of the further 
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journey this party of four persons to 
Almora. The defence suggestion (by on© 
learned counsel) with regard to this is that 
the evidence is false, procured by the police- 
to connect a journey, mode to Ranikhet for 
another purpose, with theaUeged conspiracy. 

\N 0 shall consider this in detail later, bub- 
we may mention here that it does nob 
appear that the police had any particular 
reason to bring in falsely the journey to- 
Almora, because as Rani Subadra Devi, who 
IS said to have been at Almora at the time 
did not apprehend that her life was in dan. 
ger while she was staying there, there was 
no reason for her to mention her stay there 
to tho police. It has been argued (by the 
same counsel) that actually she did not stay 
there at all and that lier own evidence and 
that of Jagannath Prasad Gupta (who did 
not accompany her there) is not suffioienb 
to establish the fact. That is to say the de- 
fence suggestion is that the story of her 
stay there was invented and put into her 
mouth by tho police, that tho story of the 
journey of these four pci-sons to Almora iU' 
pursuance of a conspiracy to murder her 
was then put into tho mouth of Hasan Mo- 
hammad, and finally false evidence was- 
procured from Almora to corroborate his 
evidence on tho jxiint. IdeutiGcation pro- 
ceedings in respect of Nanhu and Punnu 
Khan took place on 27th April. The reason 
for the delay has not been clearly shown, 
but it has been suggested that Rani Subadra 
Devi had not sufliciontly recovered before 
this to attend. Nanhu and Punnu Khan 
were clmllancd on nth May. 

Nanhu’s confession (Ex. CIO) was recor- 
ded by a Magistrate on I7th June, and on 
26th Juno he was taken by another Magis- 
trate, Mr. Wahid Ahmad (P. W. 70), for a 
local verification of places mentioned by him 
therein. The Magistrate recorded the result 
in a memo, i:x. 12 . Meanwhile, Inspector 
Rampal Singh had applied for permission 
to BOO Nanhu in jail in order to obtain fur- 
ther information on certain points. Permis- 
sion was granted and after tho interview on- 
26th June further evidence was obtained. 
Afaque was re-arrested on 19th June and 
proceedings against him and Punnu Kban 
commenced in tbo Magistrate's Court on 
Ist July, Nanhu accepting an offer of pardon 
on his becoming an approver. Inspector 
Rampal Singh explained that tbo reason 
why he bad chalianed Nanhu and Punnu 
Khan on nth May before Afaque was that 
the witnesses were being approached and 
be did not know bow many of them would 
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adhere to their statements. ThakurBampal 
Singh consulted his superior oflicers before 
proceeding against Afaque and at the same 
time, he says, he consulted them about tak> 
ing action against the Baja and Kajmata. 
This question remained for a short time 
under consideration, but they were both 
arrested on 15th August. They were subse- 
quently released on bail, the Kajmata under 
the orders of the Sessions Judge and the 
Baja under the orders of this Court. Bail 
was also granted to them by this Court after 
their conviction by the Sessions Judge. 

The circumstances attending the arrest 
of the Baja and Bajmata on 15th August are 
of some importance. The evidence of Mr. 
N. C. Misra, Superintendent of Police at 
Hardoi, shows that he arrested the Baja 
under instructions from the Deputy Inspec- 
tor-General which were brought to him 
from Lucknow by Mr. Stockwell, an Assis- 
tant Superintendent of Police. The Baja 
was brought to Lucknow by train in the 
custody of Mr. Misra, Mr. Stockwell and 
other police officers. Certain registers and 
bahis, details of which are given in a re- 
covery list, Ex. 23U, were also brought from 
Uatbaura Garhi. The recovery list was pre- 
pared by Mr. Speake (p. w. 57). Five days 
later it was discovered that the registers and 
bahis were missing. Mr. Lane, Joint Magis- 
trate at Lucknow (P. W. 72) was ordered by 
the District Magistrate on Slst August to 
make an enquiry into their loss, and he sub- 
mitted a report (ex. 40R) on etb September. 
This report (and also the evidence of Mr. 
Speake) shows that the police party were 
driven from Hathaura to Balamau (the 
nearest railway station — five or six miles 
away) by the Baja himself. They had not 
much time to catch the train at Balamau 
and after getting into one compartment they 
hod to change into another in a burry owing 
to some defect in the former. Mr. Lane con- 
cluded that the register and babis had been 
accidentally lost either at Balamau station 
or in the train between there and Lucknow. 
The defence suggestion is that they were 
deliberately suppressed by the police because 
they contained evidence which would have 
helped tbe Baja and Bajmata. We are not 
told what this evidence is, and had it existed 
wo have little doubt that there would have 
been support for it in other documents which 
were not taken by the police. Only three 
registers and two bahis wore taken. 

Mr. Lane with several police officers went 
to Hathaura House at Lucknow to arrest 
tbe Bajmata and search the bouse on tbe 


same day, that is I5th August. Tbe Bajmata 
was arrested and certain papers were taken 
from two boxes; a list, Ex. 20R, shows tbo 
papers recovered from each box; they are 
marked Exs. 4R to 19R. Tbe key of one box 
was produced by the Kajmata and the key 
of the other by a man named Puttu Singh. 
He is referred to by Mr. Lane as a servant, 
but the Bajmata herself stated that he was 
a relation. Some of these papers are claimed 
by the prosecution to bo of considerable 
importance : they will be considered in 
detail later on. Banhu did not make a con- 
fession until 17th June 1980, that is four 
months after his arrest. It is suggested that 
he made it under inducement and that lie 
was led to expect a pardon if ho made it. 
His own statement in the Sessions Court 
suggests that he was partly iutluonced by 
the fact that he bad been identified by tlie 
two Bengalis (P. Ws. 5 and 73), and by the 
advice of relatives and others (non-oflicials) 
who came to see him. No doubt ho lioped 
to obtain some advantage from confessing ; 
he admits os much. It appears that he con- 
fessed in a previous case in which lie was 
prosecuted for an offence under S. 307, Penal 
Code. He was not pardoned and made an 
approver in that case ; be was sentenced to 
four years’ rigorous imprisonment, but he 
may have thought that bis confession was 
taken into consideratioo in his favour in 
awarding sentence. 

There is nothing to show that any induce- 
ment was held out to him before ho con- 
fessed. It has been pxiinted out that tho 
police had opportunities of communicating 
with him because ho was brought to Court 
several times prior to his confession in con- 
nexion with another case, but we cannot 
infer that these opportunities were utilized 
by the police to persuade and tutor him. 
No doubt the evidence of Nanhu and of the 
other accomplices, Hasan Mohammad and 
Dhanush (or Dhanur) Dhar must be regarded 
with great caution. But it may be said at 
once that there is no internal indication in 
the statements of these witnesses that they 
had been tutored to make them. Though the 
evidence of these witnesses was criticized at 
length on general grounds, no attempt was 
made to point out any passages in it which 
appeared from the way in which it was given 
to have been given under instruction and 
not on the basis of personal experience. Tbe 
main criticism was that tho police were or 
may have been already in possession of 
many of the details to which these witnesses 
deposed and therefore may have tutored 
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them. Very few discrepancies or contradio- 
tions have been pointed out and fcheirstories 
fit in remarkably well with other evidence. 

Nanhu’s confession runs to nearly ten typed 
pages and his evidence to more than fifty. 

He added some details in his evidence which 
he had omitted in his confession, but there 
is nothing strange in this. 

The learned counsel for the Raja and 
Rajmata has argued in discussing the evi- 
dence adduced to corroborate the evidence 
of Nanhu and the other accomplices that 
such evidence cannot be properly consi- 
dered corroborative unless it relates to some 
matter which was not within the know- 
ledge of the police before the confession was 
made. It is suggested that if some detail was 
already known to tlio police it may have 
been put into the mouth of the accomplice 
by the police for the purpose of corroborat- 
ing the evidence already existing about it, 
and that that evidence therefore cannot bo 
considered to corroborate the confession. 

Tliere may bo some force in tliis argument, 
but we cannot agree that such evidence is of 
no corroborative value. Wo can only agree 
jthat corrobor.ative evidence about particu- 
lars not already known to the |)olico and 
which are discovered in consequence of 
information given by an accomplice is of 
greater value than corroborative evidence 
about matters known to tho polico before 
.any information is received from an accom- 
plice. Learned counsel referred us on this 
point to certain observations made by a 
Bench of this Court in 10 o W N 1108.' Tho 
headnoto on the point reads : 

Where the ootiro evidence of the approver is full 
of contradictions and unworthy of belief and apart 
from these contradictions and intrinsic discre- 
pancies, the approver has not been able to give in 
his confession any now fact which would servo to 
furnish intrinsic proof of the veracity of his con- 
fession, the (^urt should unhesitatingly reject tho 
evidence of tho approver as being not true. 

In the present case it certainly cannot be 
said that tho evidence of the approver or of 
the other admitted accomplices is full of 
contradictions and intrinsic discrepancies 
and no attempt baa been made to arguo that 
it is, and although it is true that before tho 
statements were made the police may have 
been in possession of some facts referred to 
in those statements, it is also true that some 
information was obtained from theso wit- 
nesses up till then not in possession of tho 
police, about which corroborative evidence 
was subscq t^ntly obtai ued . Learned counsel 
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for the Raja and Rajmata has also argued 
that for many details of the stories told by 
these witnesses no corroborative evidence 
at all has been produced. These details 
relate chiefly to the meetings of the con- 
spirators, their plans and talks, and it is 
natural that no corroborative evidence for 
such details should be available. What has 
to be seen is whether there is sufficient 
corroborative evidence on essential points 
relating to the conspiracy and sufficient 
corroborative evidence with regard to each 
alleged conspirator. As was observed in 
AIR 1936 Rang 373^ : 

It is not QGcossary that tho story of an accom- 
pljco shou d bo corroborated in ovory details of the 
crime. \\hoQ it is established that there aro good 
grounds for lielioving tho accomplico’s story by 
reason of tho existence of corroboration on material 
points implicating any of the accused, the Court 
can Siifely como to a conclusion as to the truth of 
tho whole story on uncorroborated points so far as 
taoy implicate the same accused persons* 

Learned counsel for the Raja and Rajmata 
has further argued with reference to the 
provisions of s. 10 , Evidence Act. that this 
section is not applicable to tho case because 
the condition precedent for its application is 
not satisfied, and also that tho learned Ses- 
sions Judge was not justified in relying on 
statements made by one or other of these 
accomplices about what Afaquo or some 
other person told them about the Raja or 
his mother being at tho back of the con. 
spiracy. Ho argues that tho acceptance of 
such statements offends both against the law 
of hearsay and against the principle that tho 
ovidonco of an accomplice requires cor- 
roboration. IIo contends that when it is said 
in s. 10 that 

when there is reasonable ground to bollovo that 
two or more persons have conspired together to 
commit an offence, anything said, done or written 
by auy one of such persons in roferonco to their 
common intention ... is a relevant fact as against 
each of the persons boHoved to bo so conspiring, as 
well for tho purpose of proving the oxLtonco of tho 
conspiracy as for tho purpose of showing that auy 
such person was a party to it 
the words "anything said, done or written 
mean "anything legally proved to have been 
said, done or written.” For reasons which 
wosliall indicate presently, we are of opinion 
that there is reasonable ground to believe 
that there was a conspiracy to kill the Rani 
and that those appellants were members of 
it. Wo agree therefore with tho Sessions 
Judge that S. 10 is applicable to tho case. 

We have not been referred by tho defend 
counsel to any authority in sup port of bis 

2. (’36) 28 AIR 1986 Rang 878 : 164 I 0 677 : 97 
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contention that evidence which is of a hear- 
say nature should not be admitted under 
8 . 10 and he conceded that he could find no 
authority to support it. For the Crown we 
were referred to the case in A I R 1934 Cal 
221 .® It was held therein by the Calcutta 
High Court that a document written by a 
woman since deceased in which she describ. 
ed her conversations with a third person 
and said that he had told her that among 
his revolutionary friends was the accused is 
admissible under S. 10, as the statement, if 
proved, is itself a relevant fact by virtue of 
8. 10. The statement by the writer is a re- 
levant fact and being admissible under s. lO 
is evidence against all the conspirators that 
the third person made bis statement con- 
cerning the accused. The facts in the pre- 
sent case are different, but we are of opinion 
that on this ruling any statement made by 
one conspirator to another indicating in any 
way the complicity of a third conspirator is 
a relevant fact and as such may ho admit, 
ted. Whether it should be believed or not 
is another question. There is naturally no 
corroborative evidence of such statements, 
but we consider that such evidence may be 
treated in the same way as the other evi. 
deuce given by accomplices and the princi- 
pie laid down in A 1 R 193C Rang 878® applied. 
At the same time it was also said in A I R 
1934 Cal 221® that 

having regard to the fact that it is tlie report of 
the conversation of a third person, we do not 
attach great evidentiary value to it 

and we are inclined to take the same view. 
The early history of Subadra Devi^ mar- 
ried life is of importance only to show the 
state of affairs in the Baja’s household 
and the reasons why Subadra Devi was so 
anxious to get away from Hathaura. The 
Bajmata hod been in control during her 
son's minority and the Sessions Judge has 
found on the evidence that she continued 
to exercise a considerable measure of con- 
trol and influence after he bad attained 
majority. It is not stated when this occur- 
red, but Jagannath Prasad Gupta {p. w. 79) 
tells us that the Baja was a minor during 
part of the period from 1923 to 1929 when 
be was manager of the estate. The defence 
argument is that Snbadra Devi was a girl 
of modem tastes, educated in European 
ways, and thus naturally fell out with a 
conservative mother-in-law. Although there 
may be something in this, we agree with 
the Sessions Judge that it does nob furnish 

3. (’84) 21 A I B 1981 Cal 221 : 147 1 0 82 : 85 
CrLJ 884 (8 B), Emperor v. Suriya Kunwar Sen. 


a complete explanation. For the allegations 
of positive ill-treatment we have only tlie 
evidence of Subadra Devi herself and it has 
been argued by the defence that the prose- 
cution should have produced as witnesses the 
persons who carried complaints from her to 
her parents. Presumably this was not done, 
either because the story of her ill-treatment 
many years before it is suggested a defi- 
nite conspiracy to murder her existed was 
thought to have only a romota bearing on 
the case, or because it was considered that 
the best evidence on the jxjint would bo 
that of Subadra Devi-hersoU, sujjported by 
the letters of complaint, wbicli she wrote 
from time to time. Moreover as regards 
the conspiracy the prosecution suggestion 
is that feelings of hatred against her may 
have been inspired or at least aggravated 
by the allegations which she made in the 
suit brought by the Baja for restitution of 
conjugal rights. 

In this suit she filed a number of letters 
alleged to have been written by her to her 
parents between 1929 and 1932, excluding 
the period from April 1929 to February 1930, 
when the Baja of Kashipur was in England. 
The Baja of Kashipur said that be had 
found the letters in his wife's file and that 
he did not recollect seeing them before. He 
said that complaints from Subadra Devi 
bad reached him through special messengers. 
It was argued for the defence that the 
letters were concocted for the purpose of 
the civil case referred to. Envelopes ad- 
dressed to Bani Durga Devi, Subadra Devi's 
mother (now deceased), were produced to 
support the letters in most cases, but it 
was argued that the letters exhibited may 
have been substituted for the original let- 
ters sent. The envelopes were addressed to 
Bani Durga Devi only, and she may have 
had reasons of her own for not showing 
them to her husband. There is documentary 
evidence to prove that she was at one time 
(during her husband's absence in England) 
trying to obtain financial assistance from 
lier son-in-law. We also find in the evidence 
that Bani Durga Devi was blind and we do 
not know who read the letters to her. 

We agree with the Sessions Judge that 
there is not sufficieDb reason to hold that 
these letters are subsequent concoctions; 
there are other letters the authenticity of 
which has not been disputed, which clearly 
show what Subadra Devi's feelings were, 
and the letters to her parents only indicate 
in greater detail the reasons for the com- 
plaints which she addressed to the autho- 
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rities in tho latter part of 1932. In replying 
to the arguments advanced on behalf of the 
Crown, tho learned counsel for the Raja and 
Rajinata changed his ground and argued 
tliut while the letters might be genuine the 
complaints of ill-treatment contained in 
them were false, being invented by Subadra 
Devi to justify her desertion of a husband 
whom she disliked and of surroundings with 
which she was out of sympathy. (His Lord- 
ship then quoted some letters by Subadra 
Devi and proceeded.) We have quoted pas- 
sages from these letters in extenso both 
because their very nature repels the e.arlier 
suggestion that they were concocted in lO.'i.H 
for the purpose of thecivil litigation, as well 
as the latter suggestion that the complaints 
^ntained in them were the product of her 
imagination, and also because they show 
very clearly the relations which existed 
between Subadra Devi and her husband and 
motlier-in-law’. Even if wo make allowances 
for ixDssible exaggeration and attribute her 
suspicions that she was being |x>isoned to 
tho imagination of a sick woman we cannot 
doubt that Subadra Dovi genuinely thought 
that her life was in danger. 

On 23rd August rj32, Subadra Devi ad- 
dressed identical letters to tho Deputy 
Commissioner of Ilardoi and tho Commis. 
sioner of Lucknow. (Exs. 28R and 2 l)U). These 
letters wero written in English and admit- 
tedly she received somo local legal assis- 
tanco in drafting them. In these letters she 
alleged tliat lior liusband was keeping pros- 
titutes and liad taken to excessive drinking 
with the result that tho estate was being 
mismanaged and the income dwindling. To 
meet his extravagancies ho had borrowed 
largo sums and tho estate was being heavily 
encumbered. He was proposing to contract 
a third marriage and this too was involving 
tho estate in unnecessary expense. Subadra 
Devi was being subjected to all kinds of ill. 
treatment, disgrace and torture and for the 
previous four years had not gone to the hills 
(although residence in tho hills in summer 
was one of tho conditions of the marriage 
agreement) . Herallowanccs had been stopped 
with the object of forcing her rights under 
that agreement, and even her life was in 
danger. Subadra Devi concluded by asking 
that a European officer might bo deputed to 
inquire into the affairs of tho estate, and 
that steps might be taken to ensure her 
safety, or that she might be released from 
TOnfinement and allowed to go to her father. 

tberwise, she said, her life was not at all 
sate. (After referring to the letter to the 
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Deputy Commissioner of Hardoi, other 
correspondence and discussing evidence, his 
Lordship proceeded.) We will now examine 
the evidence produced by the prosecution to 
corroborate Nanhu's story of the occurrence 
and to establish in particular that it was 
Punnu Khan who fired the shot. We have 
heard defence arguments at great length on 
this part of the prosecution case, not only 
from Punnu Khan's counsel but also from 
the counsel for the Raja and Rajmata who 
has contended that Punnu Khan could not 
be the man who fired the shot. This is no 
doubt a crucial point in the prosecution 
case, because if there is doubt on this 
point no reliance could be placed on Hasan 
Mohammad or Nanhu and there would be 
little on which to maintain the conviction 
of the other appellants. 

The principal corroborating witnesses 
with reganl to the actual occurreuce are 
tlie iiani herself and her driver Kali Charan. 
Another important witness in this con- 
nexion. on whom however the Sessions 
Judge did not rely, is Hamid Husain (p.W.Cj, 
tho driver of the car in which Afaque and 
his companions are said to have come on 
tho evening of tho occurrence as far as the 
rubbish heap near the garage. It is argued 
by the defence counsel tiiat tho descriptions 
givon by the Rani and by Kali Gharan of 
the assailants are irreconcilable and that 
neither fits Punnu Khan. The Sessions 
Judge observed that tho descriptions, while 
not identical, tally sufficiently well and are 
fairly accurate. In tho dying declaration 
(Ex. 38R), which was recorded by a Magis- 
trate a little after midnight and before sho 
was operated upon, Subadra Dovi said that 
sho saw her assailant’s face in tho light of 
the flash when tho rovolver was fired. She 
described him as a man of "Sanwala” com- 
plexion, neither very dark nor very fair. 

Ho had a moustache and he was wearing a 
khaddar cap, a coat and white loose pyjamas. 

She ha<l never seen him before, so far as she 
knew. Ho was not very tall. Sho shrieked 
loudly on being shot. Her driver pursued 
tho assailant, but could not catch him- 
Punnu Khan was brought before this Court 
at tho request of tho defence counsel and it 
was pointed out that ho was rather dark 
than fair, though not very dark. "Sanwala, 
it was said, was not a correct description of 
his complexion. His height is only 6 
2 j inches and it might therefore be thought 
that the Rani correctly described him a® 
bahut lamba nahin lha, but it was argued 
that this was an under-statement and tha 
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she should have described him as very short. 
Id a supplementary statement (Ex. C 6 ) 
made by Subadra Devi the next morning 
under 8.162, Criminal P. 0 ., she described 
bis moustache as adhi adhi kati hui thin. 
She also said that her driver Kali Charan 
did not raise an alarm. It has been argued 
from this that other evidence to the effect 
that he did raise an alarm must be false. It 
appears that at first Subadra Devi thought 
that her driver was a party to the conspiracy. 
There is no indication of this and subse- 
quently she appears to have given up the 
idea. We do not consider that her statement 
under S. 162 throws any doubt on other 
evidence that her driver raised an alarm 
because if Subadra Devi was herself shriek, 
ing or screaming loudly (which there is no 
reason to doubt) she could not have observed 
whether her driver raised an alarm or not. 
Kali Gbaran stated that he had throe oppor- 
tunities of seeing the man, firstly through 
the window at the back of the car, secondly 
through the window on the left side of the 
oar as ha rushed past it, and thirdly when 
be was pursuing him and the man turned 
round and glared at him and aimed his 
revolver at him. He was then 7 or 8 paces 
from Kali Charan and Kali Charan stopped 
when the revolver was levelled at him. The 
Sessions Judge found that there was electric 
light burning in the verandah and that 
there was also light from the lamps of the 
car. The latter is not disputed, but it has 
been argued that there was no light in the 
verandah. There is clear evidence that there 
was and the probabilities support it ; wo 
can see no good reason to doubt it. Kali 
Charan said he told the Raja of Kashipur 
about the man turning round and glaring 
at him, but there is no mention of this in 
the first report. In the circumstances in 
which it was made the omission is not very 
important. It is more difficult to explain the 
absence of this incident from Kali Charan's 
statement to the police (Ei. C2) . Kali Charan 
said that he did tell the police about it, but 
if so it was not recorded. 

The first report was very brief. The Raja 
of Kashipur took Kali Charan to a vakil who 
18 now dead, Mr. A. P. Singh, but accord, 
mg to the Raja himself (p. w. 44) ho told 
Mr. Singh the story from what the driver 
had told him. He also said that he was 
so terribly upset that he did not mention 
everything which Kali Charan had told him. 
He explain^ that be wanted to go to the 
Medical College immediately and told his 
counsel to write a short report. The report 


(ex. 13) merely stated that the Raja of 
Kashipur's daughter had been shot by an 
unknown man about 9 P. M. just after she 
had got out of her car and was going to her 
house. The electric light iu the road had 
been extinguished. The driver Kali Charan 
had seen the assailant as he ran away. He 
was wearing a dhoti and white mirzai and 
an angocha was wrapped round his head. 
It is argued by the defence counsel that 
in his evidence Kali Charan attempted to 
reconcile his earlier description with that 
given by Subadra Devi and also with that 
given by Nanhu. Nanhu tells us that Punnu 
Khan was wearing a niirzai and u dhoti 
dolungi and a Gandhi cap. Ho liad tied up 
his beard with a piece of cloth and put his 
cap over it. In his evidence Kali Charan 
said that the man was wearing a bandhi 
with long sleeves and a dhoti of which both 
corners were tied up behind his back. He 
bad on a Gandhi cap and cloth was tied 
round his beard. 

It is argued that if the man had cloth 
tied round his face this must have bean 
a very noticeable feature and would have 
been mentioned by Subadra Devi. It is also 
argued that there is substantial difference 
between an angocha wrapped round a man’s 
head and a piece of cloth tied round his 
beard. With regard to the former criticism 
something, we think, would depend on the 
colour of the cloth. Hamid Husain and 
Nanhu say that it was black. In any case 
we do not consider that any definite infer- 
ence can be drawn from Subadra Devi’s 
description of the man. She was unable to 
identify him (though she identified a man 
who resembled him ) and she can have had 
only a very fleeting and possibly blurred 
impression of him. In the circumstances 
there is nothing unnatural, we consider, in 
the variations in the descriptions given by 
these two witnesses. As regards Kali Charan 
there is the difficulty arising from his ap. 
parent omission to tell the police about the 
assailant turning back and threatening him. 
There can be no doubt that if this happen, 
ed Kali Charan would have bad a much 
better view of him than he could have had 
through the car windows. The man would 
have been looking straight into the light 
from the headlights of the car. It is indeed 
suggested by the defence counsel that the 
facts were altered by the prosecution wit- 
nesses (of coarse at the instance of the 
police) for this very reason: it is argued 
that the man must have run back south- 
ward instead of forward northward, and 
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that the witnesses made him run northward 
so that he might be brought into a position 
where Kali Charan could have had a good 
view of him. 

The defence endeavoured to show that 
members of the public had opportunities 
of seeing Punnu Khan after bis arrest 
and they produced as a defence witness 
one Musa Jafari, an assistant master at the 
Colvin Taluqdars College, (n. W. 9 ), to sup. 
port this. The Sessions Judge disbelieved 
his evidence, principally because he admit- 
ted having employed Punnu Khan’sbrotbor- 
in-law Sarwar, and having given defence 
evidence at his instance. We think that the 
Session Judge's distrust of him was justi- 
fied, as well as his distrust of another wit- 
ness, produced for the same purjxjse. We 
do not propose to consider tlie objections 
taken to Kali Charan’s identification of 
Punnu Khan in greater detail because we 
do not tliink that in any case complete 
reliance can be placed on it. It did not take 
place till more than two months after 
Punnu Khan’s arrest and more than three 
months after the occurrence, and it is cer- 
tainly a little surprising that he should 
have been able to identify liim after such a 
long time, after having seen him previously 
oply for a few moments. Moreover, Punnu 
Khan's beard was not tied up at the identi- 
fication parade and, as wo have ourselves 
seen, this gives him a somewhat different 
appearance. Wo are not prepared to say 
that Kali Charan’s identification of Punnu 
Khan was not a bona fide identification; 
there is no indication that it was not bona 
fide, but identification by a single witness 
is generally considered insufliciont by itself 
to prove an accused person's guilt, and in 
the circumstances we have mentioned wo 
are not prepared to hold that this identifi. 
cation by itself is sufficient corroboration of 
Nanhu's evidence. 

Before dealing with the evidence of Bi- 
shambhar Dayal, we may first dispose of 
the argument that the assailant would not 
have run northward between the Rani (who 
had collapsed by the gate) and the car. In 
considering this argument and also in con- 
sidering the evidence of Bishambhar Dayal, 
the plan, Ex. 9G, prepared by Inspector Ram- 
pal Singh, should be referred to. It may 
bo mentioned first that the gate leading to 
the Rani’s house is not directly on the pukka 
road; there is a distance of about three 
^ces between it and the road, the ground 
here being on a rather lower level than the 
pukka road. So that the car would natu- 
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rally have drawn up on the left side of tho 
pukka road about three paces from the gate. 
Ib}s accords with the evidence that the 
Ram was shot as she was walking from the 
car to the gate and collapsed near the gate. 
Wanhu was waiting (according to his evi 
donee) m a lane to the south where it was 
dark and it is argued that the assailant would 
more naturally have run back in thisdirec 
tion after firing the shot than in the oppo- 
site direction where the head-lights of the 
car were shining. 

The Sessions Judge has suggested that it 
would be unsafe to accept an argument that 
a criminal should have taken a certain 
course after committing a crime, and we 
agree; but we also think that there were 
good reasons for the assailant running north- 
ward inste.ad of southward, one reason being 
to avoid the driver of the car. The assailant 
may very well have thought that the driver 
would assume be would run back into the 
darkness and would therefore run in that 
direction after him. Anticipating this the 
assailant may’ have deliberately run in the 
opiKisite direction, although he was running 
into tho light. lie had only a short distance 
to go to the cross-roads and might expect 
to roach them and turn down another road 
before tho driver discovered his mistake. 
But the driver did not do as he might have 
been expected to do because he saw the 
assailant through tho car window running 
north wai’d. Another and perhaps a stronger 
reason for tho man running northward 
instead of southward is that according to 
Nanhu’s story both the motor car which 
had brought them and the ekka which they 
had procured were waiting in the Aminabad 
road, and the quickest way to either of 
them was to go north and then turn west 
at the cross-roads. There is plenty of evi- 
dence to show that the driver Kali Charan 
came back after his pursuit from the direc- 
tion of the cross-roads and, ns we have 
already pointed out, this evideuce must have 
been forthcoming at an early stage in tho 
investigation. The Rani herself stated that 
this was the direction taken by her assai- 
lant, and two more of her servants, Laobhu 
(P. W. 2) and Ram Lai (P. W. 7) support 
Kali Charan’s story, as well os Jogannatb 

Prasad Gupta. Laebbu said : 

Kali Charan catDo from tho dlrootloo of tho woflt 
road» Mylug that tho man who hod llrcd had ffooo 
in that diroction and that bo was dark and of 
short etatnro. By tho wost road I moan tho road 
which goes in tho direction of Aminabad^ 

Ram Lai said that when he came out of 
the house he saw Kali Charan returning fro® 
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the turning of the road on the ^vest. Jagan- 
nath Prasad Gupta said : 

Tho driver was coming running from the eroas- 
roads. These cross-roads are at the place where the 
Tarak Mukerjee road and the road to Aminabad 
meet. He said that the man who had fired ran 
along the Aminabad road and then along the lane 
behind the Rani’s house. 

Bishambbar Dayai was called by the com- 
mitting Magistrate under S. 540, Criminal 
P. 0., in somewhat peculiar circumstances. 
He was not mentioned by Nanbu in his 
confession nor in his examination-in. chief. 
It was in answer to a question in cross- 
examination as to whether they were pursu- 
cd, that Nanhu said that they ran into 
Bishambbar Dayai as they emerged from 
the lane into the Aminabad road. L'ix}n 
this tho Magistrate very rightly sent at once 
for Bishambbar Dayai, who fully corro- 
borated Nanhu's story about him. There 
does not seem to have been any opiortunity 
for him to have been tutored beforehand, 
and he was certainly not tutored by the 
police, as tho prosecution did not want to 
call him. The orders passed show that both 
prosecution and defence counsel accompanied 
the Court oflioials sent to bring him and ho 
was found at some distance from his home. 
In view of certain admissions made by 
Bishambbar Dayai it is certainly necessary 
to accept bis evidence with caution, but we 
have not been able to find any good reason 
for rejecting it. He appeared in tho Sessions 
Court as P. W.8, having been subsequently 
adopted as a prosecution witness. Bisham- 
bhar Dayai commenced his evidence by say- 
ing tliat ho had known Nanhu for 7 or 8 
years and Punnu Khan for 19 months. He 
was returning from Husainganj on a cycle 
on the night of tho occurrence and going 
towards Aminabad. He had gone some 20 
or 25 paces beyond the Model House cross- 
roads when be heard the sound of a shot, 
and shouting from the same direction, this 
being the direction of the crossing from which 
ho had just come, (After discussing Bisham- 
bhar Dayal's evidence and considering the 
defence arguraente, his Lordship proceed- 
ed.) Our general impression from the evi- 
dence of this witness is that he had been 
instructed that he could confirm statements 
previously made by him, provided he intro- 
duced certain new statements. He was ad- 
mittedly an accessory after the fact and if 
he was not privy to the plot beforehand he 
must certainly have suspected that some- 
thing sinister was afoot. His evidence can- 
not 1)0 put on a higher level than that of an 
approver. The learned counsel for the Crown 


stated that he relied on the evidence of this 
witness given in examination-in-chief and 
asked us to take it into consideration as cor- 
roboration of Nanhu’s evidence. Hereferred| 
us to several authorities which show that; 
the evidence of an admittedly unreliable' 
witness need not be discarded from conside- 
ration altogether. 

In AIR 1933 Pat 517* it was laid down that 
simply because a witness is declared hostile 
it cannot be said that that amounts to a 
declaration that his evidence is wortidess 
and unreliable. The value of a witness’s 
testimony in such cases is to bo judged in 
the light of the results of tho cross exaini- 
nation by the party for whom he appeared.' 
It is incorrect to say that his evidence can-' 
not be believed in part, but must be excluded 
from consideration altogether. The correct 
rule is tliat either side may rely upon his 
evidence and that the wliole of the evidence, 
so far as it affects both parties favourably, 
or unfavourably, must be considered for 
what it is worth. In A I R 1931 Cal •lOl,'’ it 
was said that there is no rule of law that if 
a jury thinks that a witness has been dis- 
credited on one point, they may not give 
credit to him on another. There is nothing 
which warrants the view that the party 
who called and cross-examined a witness 
can take no advantage from any part of his 
evidence. In 1934 0 \v n 1269° it was said 
that when a witness makes two contradic- 
tory statements, one of those statements 
must be true, and tliere is no reason why 
Courts should bo prevented from applying 
their minds to discovering which of such 
statomouts is true and from drawing con- 
clusions therefrom. 

Now in the case of Hamid Husain cer- 
tain facts about his evidence stand out very 
prominently. Tho first is that ho was not 
cross-examined on the day when his exa- 
mination-in-chief took place, cross-examina- 
tion being reserved at the express request 
of tho defence. Tlie reason given was the 
illness of the senior defence counsel engaged 
in the Sessions Court, and while tho pro- 
secution do not suggest that this reason was 
false, they point out that the delay gave tho 
defence an opportunity of tampering with 
the witness after bis statement in oxamina- 

4. ('83) 20 A I R 1938 Pat 617 : 146 I 0 998 : 35 
Cf L J 240: 14 PLT 494, Emperor v. Haradhao. 

5. (’31) 18 AIR 1981 Cal 401: 181 10 675: 32 Or L J 
768 : 68 Cal 1404 : 63 C L J 427 : 85 0 W N 731 
(FB), Profulla Kumar v. Emperor. 

6. (’84) 21 A I R 1984 Oudh 507: 152 I 0 331 ; 36 
Or L J 86 : (1934) 11 0 W N 1269, Emperor v. 
Ram La], 
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tion-in-chief. Secondly, it is to be noted 
that no material discrepancies are to be 
found in any of the earlier statements of 
this \Titnes3 before a Magistrate (of which 
there were three, Exs. 106, 107 and los) and 
his statement in examination-in-chief in 
the Sessions Court. Thirdly, very little 
emerged in cross-examination by defence 
counsel which would throw doubt on that 
evidence. Lastly it was admitted by the 
witness in cross-examination by the counsel 
for the Crown that all the most important 
new statements made by him in cross-exa- 
mination by the defence counsel had been 
made by him for the first time. Wehavealso 
to take into consideration the fact that on 
certain points bis evidence is corroborated 
by evidence other than that of Nanhu, 
namely the evidence of Kali Charan and 
Priya Nath Ghoshal. 

It appears to us in tliese circumstances 
that wo are entitled to find, applying the 
principles enunciated in the authorities 
cited, that what we may call the now evi- 
dence is undoubtedly false (it is not relied 
upon even by the defence) and that the 
earlier evidence is probably true. Wo do 
not put it higher than this because, ns wo 
have observed, Hamid Husain must bo re- 
garded much as an accomplice, though it is 
not, we think, likely that he was a member 
of the conspiracy. 

There is some other evidence also which 
corroborates that of Hamid Husain, though 
it has only a remote bearing on the case. 
Ho stated in examination-in. chief that 
Munni s car which he drove and which was 
used by Afaque was a Fiat. The number 
was, he said, 50-16. It was a maroon coloured 
car. It was registered in the nameof Shujaat 
Ali, a contractor of Sandila, who had a liai- 
eion with Munni's mother. [After discuss- 
ing evidence his Lordship proceeded.] It 
has also been argued that in any case 
this local verification of Nanhu’s confession 
should not be regarded as a C5orroboration 
of It, and we agree that at most it is of very 
slight value for this purpose. Counsel refer- 
red us to the case in 16 O w n 698' where 
ODO of the beadnotes reads: 

\erjflcation proceodiogs held in connexion with 
the confeseiona and thoBtatomeotsof the opprovera 
did not add to their value. Such procoodinga can- 
not bo regarded as corroboration, and are open to 
IcnticUm in otbor rttpocts* 

We would not ourselves deprecate such 
'proceedings altogether; they show at least 
that the appro ver has or has not some 

7. (’ll) 88 Cal 659 : 10 I 0 682 : 15 0 W N 6^ 
Emperor v. Noni Gopal. ^ 698, 
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knowledge of the places which he haa 
mentioned in his confession. No doubt if he 
has been tutored by the police to make 
certain statements he might also have been 
carefuUy rehe.arsed by them in his part 
and taken to and shown the various places 
referred to in his statement, though it 
might be difficult to arrange this without 
it becoming known. The verification pro- 
ceedings are in any case a test of the appro- 
ver s memory, and as it might not be easy 
for him to remember such details if placed 
in his mouth, however carefully rehearsed 
he may have been, the fact that he is able 
to point out in proper sequence the places 
previously mentioned by him does suggest 
that there is some foundation for his story.. 
There would however be more justificationj 
for such a conclusion in the case of a man 
who had been a stranger to the locality 
prior to the crime. Wo do not think that 
the test is of very much value where, as in 
the present case, the approver is a resident 
of the town whore'the places are and is there, 
fore probably well acquainted with them. 

o are however supported in the view 
that the procedure is not illegal and may 
aftord some test of the truth of the ap- 
prover s statement. By a later case of the 
Calcutta High Court in A I R 1937 Col 99* 
it was said that a verification report made 
by a Magistrate so far as the confessional 
statement of an accused person is concerned 
cannot be ruled out on the ground that it 
is inadmissible in evidence when the Magis- 
trate himself is examined as a witness in 
the case and speaks to the contents of the 
report made by him, this report being 
placed on record os evidence to support the 
accused’s confessional statement. It was 
added that such verification proceedings are 
not illegal, and that such evidence may be 
obtained to ascertain that the prisoner is 
familiar with or ignorant of the localities of 
which be has spoken or in furnishing clues 
to further inquiries. According to Nanhu's 
evidence ho and Punnu were invited 
inside on their arrival at the house of 
Munni and ^lusbtaquo. (After discussing 
the evidence, the judgment proceeded.) 

The evidence of these witnesses directly 
implicates Punnu Khan and Afaque and 
there is in our opinion ample corroborative 
evidence against both those accused. Wo 
would refer in particular to tho evidence of 
Biehambhar Dayal, Mustafa Ali Kb nn and 

8. (’87) 24 AIR 1937 Cal 99 : 169 1 0 977 : 39 
Cr L J 818 (8 B), JItondra Nath Gapta v. Em- 
peror. 
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Mr. J. N. Seth as corroboratiog the accom> 
plioes’ evidence against Punnu Khan, and 
to the evidence of Hashmat Ullah and Dr. 
Gahman as corroborating it against Afaque. 

Wesee no reason on the evidence to doubt 
that Syed was a member of the conspiracy. 
We find therefore that there was a con. 
spiracy to murder Bani Subadra Devi from 
at least the year 1938, and that officials of 
the Hathaura estate were parties to and 
active supporters of it. When we take fur. 
tber into consideration the admitted fact 
that these officials had no motive of their 
own for the murder and that their em- 
ployer, the Baja, had a strong motive and 
when we also see that a ziledar (Parma- 
nand) of the Rajmata, who was found at 
her house when she was arrested, assisted 
in the manufacture of an alibi required for 
Hasan Mohammad, we have no difficulty 
in holding that there is reasonable ground 
to believe that both the Raja and his mother 
inspired the conspiracy and that Afaque 
received his instructions in the matter from 
them. 

We anticipated this finding earlier in this 
judgment in considering the applicability of 
8. 10 , Evidence Act, because it was incon- 
voniont in considering the evidence of Hasan 
Mohammad and Nanhu to exclude all re- 
ferences to the Raja and Rajmata. For the 
reasons which wo gave then wo are of 
opinion that such evidence is admissible, 
oven though neither of these witnesses came 
into contact with either of them, and their 
knowledge of the participation of the Raja 
and Rajmata in the conspiracy was derived 
from what Syed or Afaque told them. We 
may now collect and draw particular at- 
tention to those parts of the evidence of 
those witnesses which tends to incriminate 
the Raja and Rajmata, first however re- 
peating what we said before that we do nob 
attach much value to this evidence except 
where there exists some corroboration of it. 
(After discussing evidence, the judgment pro- 
coedod.l Other oases of tampering with wit- 
nesses v^iich hardly admit of dispute are 

thoseof Hamid Husain, Sanwle. and Moham- 

mad Aslam. It is said that the prosecution 
wore unable to produce Dbarni Dhar and 
Tej Naram,nephow of Nanhu (for whose mar- 
nago ornaments were made) because they 
wore won over, and it is also alleged that 
^tempts were mode to tamper with Dhanush 
Dar and G. C. Roy. It has been argued by 
the defence counsel that in considering 
wliat was said or done by the alleged 
1941 0/19 i 20 


conspirators after the occurrence of 19th 
January, 8. 10 , Evidence Act, cannot be taken 
into consideration and that for the purpose 
of this section a distinction must be drawn 
between what was said and done while the 
conspiracy was still going on and what was 
said and done after it had terminated. To 
this it may be said that there is nothing to 
show that the conspiracy had terminated 
with the attempt to shoot the Rani; its 
object had not been achieved. Suspicious 
characters are said to have been seen in 
the neighbourhood of the hospital whore 
Subadra Devi was being treated, and pre- 
cautions were taken for her safety there. 
But, apart from this, we do not think it 
necessary to rely much on what was said 
by the appellants after the occurrence, as 
distinct from what they did. What they 
did, that is to say, their conduct, is relevant 
under section 8, Evidence Act, and it is im- 
material whether the conduct on which the 
prosecution relies was previous or subse- 
quent to the occurrence. Illustration (o) of 
this section also shows that when a person 
is accused of a crime the fact that, either 
before or at the time of or after the alleged 
crime, he destroyed or concealed evidence or 
prevented the presence or procured the 
absence of persons who might have been 
witnesses, or suborned persons to give false 
evidence respecting it, is relevant. 

After carefully considering all the evi- 
dence in the case and the arguments pub 
forward by the learned counsel for the ap- 
pollants we can find no reason to doubt 
their guilt. Kunwar Shyama Kumar Singh 
had a very strong motive for the murder of 
his wife, in the liability to provide her with 
a substantial amount by wayof mainteoance 
out of an impoverished estate. It has not 
been suggested that he was not in a bad 
way financially; this is proved by his at- 
tempts to borrow Rs. 20,000 for the purpose 
of the case from the Raja of Raire Khol. 
His mother, who, as we have shown, bad 
always at least an equal say in the manage, 
menb of the estate, seems to have assumed 
full control and to have pub him on an 
allowance either before or after the occur- 
ronce. In any case she herself said that she 
advanced money from her private purse 
when the estate fell short of money. Pre- 
sumably, Dr. J. N. Misra’s fees came from 
her private purse (as well as those of Mr. 

G. G. Chatterji). There has not been the 
slightest suggestion throughout the lengthy 
arguments to which we have carefully listen, 
ed that either Afaque or any other official 
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of the Hathaura estate conld have had any 
personal motive for mnrdering Subadra 
Devi, and the conclusion is irresistible that 
he and the other officials concerned must 
liave been acting under instructions. 

We have given reasons in detail for believ- 
ing the evidence of the approver and of 
Ilasan Mohammad on all substantial points. 
We have no doubt that Punnu Khan Tvas 
engaged by Afaque to shoot the Rani. We 
have no doubt that after the occurrence 
Afaque ^ont at once to Hathaura in order 
toobtain money for Punnu Khan and Nanhu 
and that when the Raja and Rajroata were 
at first unable to provide it. ho obtained it 
from Dr. Rahman by the sale of bis pro- 
perty. It is not difficult to imagine the sort 
of pressure men like Punnu Khan and Nanhu 
would have brought to bear upon him, and 
probably he had reason to expect that he 
would soon be re-imbursed. This is shown 
by the agreement for re-transfer within 15 
days. There is no evidence on the point, but 
we have little doubt that the money for the 
re-transfer came from the Hathaura estate. 
The learned counsel for Afaque argued 
that Afaque's conviction under s.307 read 
with S. 114, Penal Code, was not justified, 
because, if the evidence of Hamid Husain 
is excluded, there is nothing except the 
evidence of the approver Nanhu upon which 
to base it. It was not disputed that if Afaque 
brought the party to the scone of the occur- 
rence in a motor car and waited for Punnu 
Khan and Nanhu not far away, be must be 
considered to have been present when the 
act was committed, but it was contended 
that this bad not been proved. On our 
finding that there is reliable evidence, apart 
from the evidence of Nanhu, to connect 
Afaque with thoconspiracy, we see no reason 
why the evidence of Nanhu on this point 
should not be accepted. As we observed 
earlier in this judgment, citing the ruling in 
AIR 1986 Rang 878" it is not necessary that 
the story of an accomplice should be corro- 
borated in every detail, if there exist good 
grounds for believing the accomplice’s story 
by reason of the existence of corroboration 
on material points implicating the accused 
whose case is under consideration. We have 
not been addressed by any of the defence 
counsel on the question of sentence. The 
plea that the sentence was too severe was 
taken in their appeals by Punnu Khan and 
Afaque, but not by the Raja and Rajmata. 
The sentences may be severe, but severe 
Mntences should be passed in a cose of this 
kind where a young woman has been the 
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victim of a conspiracy to murder her, pursued 
relentlessly for more than two years by 
persons of education and position. Their 
education and position do not. in our opi- 
nion, constitute a reason for treating them 
leniently; rather the reverse. We find that 
all the appellants were rightly convicted^ 
and rightly sentenced, and we dismiss their 
appeals. 

Appeals dismissed. 
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Thomas C. J. and Ziaul Hasan J* 

B. Debt Charan — Appellant 

V. 

Lola Sheo Shankar and others — 

Respondents. 

First Appeals Nos. Sand 6 of 1937, Decided 
on 27th August 1940, against order of Civil 
Judge. Lucknow, dated 9th November 1936. 

(a) Succession Act (1925), S. S33^S. 3S3 doe^ 
not rclale to gcncrcl bequests. 

Section 333 relates to spccilic boijuosts, that isto 
say to bequests of particular articles or kinds of 
property and not to genera) bequests. (P 148 0 2) 

(b) Succession Act (19^5)y Ss, 211 and SOT — 
Snlc in execution of decree ngniust executor — Bur* 
den is on forty challenging sale to pro%'e that 
decree teas against executor in his personal capacity. 

Where property is sold in execution of a decroo 
against an executor and a party cballenges thessJs 
00 the ground that the decroo was persona] decree 
against the executor^ tbo burden is on (bat party 
to prove that decree was personal decree against 
the executor : Case law referred, [P 140 C 2]. 

Nianiatuallah and Mahabir Prasad Srivaslava 

—for Appellant. 

Wasim and Tlyder Husain — 

for Bospoodeots 1 and 9i 

Judgment.— These are two appeals from 
a decision of the learned civil Judge of 
Lucknow, in a case under the Land Acqui- 
sition Act. The dispute in the case relat^ 
to the apportionment of compensation in 
respect of two bungalows. Nos. 10 and lb 
Tombs Road, Cantonments, Lucknow, which 
have been acquired by Government. The 
Land Acquisition Officer awarded Bs. 11, 29^^ 
for bungalow No. 10 and Bs. 19,100 for bunga- 
low No. 11. As there were three sets of' 
claimants to the compensation and as the 
claimants did not accept the award of the 
Land Acquisition Officer, the case was refe^ 
red by the Collector under sa. 18 and 30 . Land 
Acquisition Act, to the Court of the District 
Judge. The learned District Judge held that 
fcho amount of componsation awarded y 
the Land Acquisition Officer was proper, but 
in regard to the claims of the various olonn- 
ants he sent the case to tbo learned oivi 
Judge for determination of the party cd* 
titled to receive compensation. One set oi 
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claimants consists of Lala Sheo Shankar and 
Lala Gobardhan Das, respondents 1 and 2 
in both the appeals. Another claimant is 
Babu Debi Gharan, appellant in both the 
appeals, and the third set consists of Babu 
Bhagwan Gharan and Babu Ram Gharan, 
respondents 3 and 4. While the appellant 
and respondents i and 2 (henceforth to be 
called the respondents) claim to be entitled 
to the whole of the compensation, respon- 
dents 8 and 4 claim to be cosharers of the 
appellant. The learned Civil Judge has held 
that the respondents are entitled to the 
whole of the compensation. Hence these 
appeals by Babu Debi Gharan. The bunga- 
lows in question, and a third, which bears 
the number 8, were built by one Richard 
Grant on leasehold land obtained from 
Government. On 4th April 1890, Richard 
Grant eseonted a will in respect of his pro- 
perty including nine houses. The material 
portion of the will runs as follows : 

AtUit payment of all my just debts, funeral and 
testamentary expenses I give, devise end bequeath 
unto my dear and beloved wife, Alloe Maud Mary 
Grant and to my children after her, to wit : 

(Hero follow details of the immovable property 
devised). . . . 

And os to the residue and remainder of all my 
property 1 give, devise and bequeath upto my dear 
and beloved wife Alice Maud Mary Grant to and 
for her own and my children's use and benefit 
absolutely for their natural lives to wit : 

(Details of moveable property). . . . 

And I hereby nominato, constitute and appoint 
my dearly beloved wife Alice Maud Mary Grant 
executrix and another whomsoever my wife with 
prudenoo and good advice nominates as executor 
of this my last will and testament until such time 
as one or all my children are of age according to 
law and competent to administer theestates either 
for their mother or for themselves. 

The children consisted of a daughter and 
two BODS, all of whom were minors at the 
time of the testator’s death which took 
place on I 2 th July 1894. On his death pro- 
bate of the will was granted to the widow. 
In the year 1900, the widow filed a suit 
against her minor children under the guar- 
dianship of one Mr. M. H. Fitzpatrick for 
a declaration that according to a proper 
interpretation of the will of her husband 
Richard Grant, she was the absolute owner 
of her husband's estate and could sell or 
mortgage the same. This suit was decided 

on a compromise between the parties and 
it was 

dwlat-^ that tho plaintifl is empowered to seU 
three ho^ situated in Dilkusha Cantonments 
and numbered 88. 90 and 91 respectively facing the 
European Cavalry Ofticers* Mess Houm. the said 
property will bo sold so far as may be necessatv 
up to Rs. 18,000, ^ 

Nos. 88, 90 and 91 were the old numbers 


of the present bungalows Nos. 11, 10 and 8 
respectively. Mrs. Grant did not sell these 
houses but on 25th May 1901, she mortgaged 
the bungalows on her own behalf and on 
behalf of her minor children to one Rai 
Bahadur Narain Das for a sum of Rs. 13,000. 
About a year later, on 27th March 1902, when 
she was in need of some more money, she 
executed a deed of possessory mortgage in 
favour of the said Narain l3<a3 in lieu of 
Rs. 15,000. A sum of Rs. 13.CC0 was set off 
against the amount due on the previous 
mortgage and Rs. 1340 wore paid liy cheque 
on the Allahabad Bank Ltd., Lucknow. It 
is admitted that the respondents are now tho 
representatives-in. interest of Rai Bahadur 
Narain Das, mortgagee. In 1902 bungalow 
No. 11 was sold in execution of a decree 
obtained by tho Delhi and London Bank 
against Mrs. Grant and was purchased by 
Laobhmi Narain and Brij Mohan. Tho 
other two bungalows, Nos. 8 and lO, woro 
sold by auction on 13th March 1906, in exe- 
cution of a decree obtained by one Mr. A. J. 
Gooke against Mrs. Grant and were pur- 
chased by Ram Lai and Sidh Gopal. Tho 
respondents claim to have acquired the 
rights of the purchasers of all the three 
bungalows and though some of the deeds 
relating to the transfers of these bungalows 
are not on the record, yet it was not dis- 
puted before us that the respondents are now 
Buccessors-in-interest of Lachhmi Narain 
and Brij Mohan as well as of Ram Lai and 
Sidh Gopal. 

Bungalow No. 8 was acquired by Govern- 
ment from the respondents for a sum of 
Rs. 28,000 and proceedings for acquisition of 
the other two bungalows, Nos. 10 and 11, 
started in 1934 and have led upto these pro- 
ceedings. On 4th June 1912, the three child- 
ren of Richard Grant, namely his daughter 
Louisa Margaret Mary Grant (then Mrs. 
Everett of Howrah) and his two sons, Gecil 
Grant and Patrick Grant, who had all come 
of age sold all the three bungalows to Babu 
Debi Gharan, the present appellant, for a 
sum of Rs. 12,000 out of which a sum of 
Rs. 2W was paid in cash while the rest was 
promised to be paid when the vendee should 
obtain possession of the bungalows. It is on 
tho basis of this deed of sale that the appel- 
lant claims to be the sole owner of the 
bungalows in question and his case is that 
the mortgage of 27th March 1902 has been 
paid off by the usufruct of the property. 
The respondents on the other band contend 
that they are not only the representatives- 
in. interest of the mortgagee but have 
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acquired the equity of redemption in res- 
pect of the three bungalows by having 
acquired the interests of the auctioD»pur- 
chasers and that Mrs. Grant being the 
o:^ecutiix of her husband's estate was solely 
vested with the estate so that the purcba. 
sors in auction of the equity of redemption 
acquii'ed good title to the property as 
against the legatees. The respondents rely 
on ss. 211 and 307, Succession Act. Section 
211 (i) provides: 

Tbo executor or admioistrator, as the case may 
»«, of a deceased person is his legal representative 
for all purposes and all the property of tbedece.ised 
person vests in him as such, 

and S. .307 (l) runs as follows : 

Subject to the provisions of sub-s. (2) (which 
d^ls with cases of Hindus, Mahomedans, Budhists, 
Sikhs, and Jains), an executor or adminisJr.itor 
has power to dispose of the property of tbe decea- 
sed vested in him under S.2H. either wholly or in 
part, in such manner as he may think fit. 

The argument is that as the entire estate 
of Richard Grant was vested in Mrs. Grant 
as the executrix of his will the latter had 
absolute power to disjwse of the property 
and as the sales were held in execution of 
decrees against her, the purchasers acquired 
all the rights and interests of Mrs. Grant. 
The applicant contends in the first place 
that at the time when the bungalows wore 
sold in auction Mrs. Grant had ceased to 
he tlio executrix of lier husband’s estate, 
aud, in the second, tliab there is no proof 
that the decrees in execution of which the 
bungalows were sold were obtained against 
Mrs. Grant in her capacity as executrix of 
the estate and not in her own personal 
capacity. We have heard the learned coun- 
sel for parties at length and are of opinion 
that the learned Judge of the Court below 
came to a correct conclusion in the case, 
and that the respondents have acquired a 
good title to the bungalows in question. 

The contention of the learned counsel for 
the appellant that when the bungalows wore 
sold by Court Mrs. Grant was no longer 
executrix of her husband’s estate is based 
on two grounds. In the first place, it is said 
that all the debts standing against Richard 
Grant had been paid off by the time that 
the bungalows were sold. and. in the second, 
the plea is that as Mrs. Grant assented to 
the bequest in favour of the children long 
before the mIos were held, she ceased to be 
the executrix. For the first ground reliance 
is placed on the judgment of the subordi- 
nate Judge of Lucknow in Mrs. Grant’s 
suit against her children (Ex. C-S) in which 
a list of the debts left by Richard Grant is 
given, and it is urged that this list consists 
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not only of the debts left by the testator 
but also of some others which Mrs. Grant 
contracted after her husbaud’s death and 
that the judgment shows that those debts 
had been paid off by sale of some houses for 
Rs. 23,500. It is no doubt true that some at 
least of the debts enumerated in the judg. 
ment appear to have been paid off before 

I . a , , was delivered, but it cannot 
be said that the list of debts given in this 
judgment was exhaustive of the debts left 
by Mr. Grant. Moreover, it cannot be said 
that Mrs. Grant was to be executrix for 
only so long as the debts remained unpaid. 

u ^ that we have given 

above, shows that she was to continue 
executrix for so long as any of the children 
was a minor and it is an admitted fact that 
up to the time when the bungalows were 
sold only the daughter had attained majo- 
ritj'. In regard to the second ground learned 
counsel for the appellant places reliance on 
S. 333, Succession Act, and argues that as 
iSIrs. Grant assented to the legacy in favour 
of the children by the mortgage deeds of 
1901 and 1902, she thereby divested herself of 
))or interests as an executrix. Section 333, 
Succession Act, runs as follows : 

(1) The assent of the executor or admlaistrator 
to a specific bequest shall besunicient to direst his 
interest as executor or administrator thorein, and 
to tr.iQsfor tho subject of the bcMjucst of the lega- 
tee, unless the uaturo or tbo circumstaoces of the 
property require that it shell bo trausforred in o 
perticuler way. 

(2) This assent may bo verbal, and it may bo 
either express or implied from tho cooduet of tho 
executor or administrator. 

Tho section shows tliat it relates to speei- 
fic be<]uost3, that is to say to bequests of| 
particular articles or kinds of property and 
not to general bequests. All the five illus- 
trations given under S. 333 make this abun- 
dantly clear. In the present cose there was 
no specific bequest in favour of any of the 
children and S. 833 has, therefore, no appli- 
cation. As regards tho argument that thOj 
respondents had failed to prove that the 
debts for tbe recovery of which tho bunga- 
lows wore sold by Court wore the dobte 
standing against tho testator, we are of opi- 
nion that the burden of proof was on the 
appellant to show that tliose debts were the 
personal debts of Mrs. Grant. In GO Cal 391 
it was held that a transfer by an executor 
as such is valid unless it is eatoblishod that 
the transferee had notice that the executor 
was acting in breach of trust. Reference was 
made in this case to a previou s case of the 

1. ('88) 20 AIB 1983 dal 429”: 114 I 0 187 : GO Oal 
894, Qeetaraneo v. Nanndra Krishna. 
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same Court, 0. 0. No. 1838 of 1929,® from which 
the following remarks dealing with transfers 
hy executors were quoted : 

With regard to mortgages b; executors* disclos- 
ed as executors* the principles appear to me to be 
as follows : 

(i) Ad executor qua executor may make a mort* 
gage for purposes of adaiinistmtion* Ho may Dot 
do 80 (or any other purpose, i.e.. for bis private 
purposes (or for carryiog on a business left by the 
testator). 

(ii) He Is. however, when mortgaging, presumed 
by law to be mortgaging (or purposes of adminis- 
tration. and a mortgagee is Dot bound to see to the 
application of the money. 

(iii) If the mortgagee has notice that the execu- 
tor is not mortgaging for purposes of admioistra- 
tioQ, i, e., if he has notice that the executor is 
borrowing (or his own private purposes, (be) be- 
comes a transferee with notice of breach of trust, 
and ho gets no better title. 

The Madras High Court also in 36 Mad 
676® held that in the absence of proof that a 
sale by an executor was not a proper act of 
administration and was not required for the 
purpose of discharging debts of the deceased, 
and that the vendee was a mala fide pur. 
chaser having knowledge that the sale was 
not in due course of administration, the onus 
of proving all of which lies on the jiarty 
attooking the sale, the sale is valid and bind- 
ing on all. The above principle was applied 
by the Bombay High Court even to a case 
of a Mahomedan and it was said : 

The terms of S. 4, Probata aod Administratioo 
Act, are clear and unambiguous on the point. They 
vest all the property of the deceased person in the 
executor. Should the executor abuse his powers iu 
respect of such properly >vhile it is vested in him, 
the remedy can only be a personal remedy against 
the executor himself. Outsiders who have to deal 
with the executor on the faith of the property be- 
log vested in him must be protected. The autho- 
rities go to the length of holding that while the 
property Is vested in the executor, oven though it 
may afterwards be found to have been wrongly so 
vest^, e. g., as in the case of a forged will, all acts 
of the executor iu respect of such property where 
bona fide purchasers are concerned must be regard- 
ed as valid ; vide AIR 1927 Bom 387.* 

In A I R 1931 Bom 533® aUo it was held 
that the executor of a will of a Mahomedan 
can validly sell and convey the testator's 
immovable property without taking out pro. 
bate or obtaining the consent of all the heirs 
01 too testator and that if the mortgage by 
the executor i s vali d, ^be mortgagee is not 

0- No. 1888 of 1929, Shisbir Kumar Kat v. 

Dhirendra Chandra Kar. 

V? 676 : 17 I 0 4 : 23 M L J 806 ; 1912 

M W N 1112, Ganapatbi Aiyar v. Sivamalal 

Gouodan. 

4. (’27) 14 AIR 1927 Bom 887 : 102 I 0 129 ; 29 

^ Atlmmmisa Begum v. Sirdar 

AH Khan. 

5. (’81) 18 A I R 1931 Bom 688 : 185 I 0 817 : 88 

BomLR 1068, Ahronee Shemall v. Ahmed Omet. 
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bound to see to the application of tho 
money nor is he bound to inquire as to the 
necessity for the loan. Tlie law in this 
respect appears to us to be the same in 
India and Bngland. In Hnlsbury’s Laws of 
England, vol. 14, second edition, p. 392, it is 
said : 

Tho mortgagee or purchaser from the repre- 
sentative has the right to infer that tho representa- 
tive is acting fairly in tho execution of his duty and 
is not bound to enquire as to tho debts or legacies or 
the application of tho money. Tho property alienat- 
ed cannot be followed iutohishundsby either credi- 
tor or legatee. The title of tho alieneo will not be 
aflected by tho fact that a long time has elapsed 
between the death and the date of the alienation, 
nor by the fact that, in a transaction in which tho 
personal representative is known to bo acting as 
such, the alienation does not puri>ort to be made 
for administrative purposes, nor to be executed by 
tberepresentativein his character of representative, 
and again at p. 394 it is said : 

But if tho nature of the transaction not affecting 
a legal estate affords intrinsic evidence that tho 
representative is not acting iu tho execution of bis 
duty, but is committing a breach of trust, tho pur- 
chaser or mortgagee holds tho property subject to 
the claims of creditors and beneficiaries. It roste, 
however, upon the person seeking to impeach tho 
validity of the transaction to prove that tho pur- 
chaser or mortgagee had notice of the true state of 
facts 

At page 696 of Williams’ Executors and 
Administrators. 1921 Edition, we find tho 
following: 

Again it is not incumbent on the purchaser or 
mortgagee of tho assets to see the money properly 
applied, although he know bo was dealing with an 
executor. ’It is cf great significance,’ said Lord 
Tbutlow in Scott v. Tyler, 'that no rule should bo 
laid down hero which may impede executors in 
their administration, or render their disposition of 
the testator's effects unsafe or uncertain to a pur- 
chaser. Uis title is complete by sale and delivery; 
what becomes of the price is of noconcern to him'. 

^We are therefore of opinion that the 
learned Judge rightly placed the burden of 
proof on the present appellant and as there 
is nothing to show that the decrees were 
obtained by the Delhi and London Bank 
and Mr. Cooke against Mrs. Grant in her 
personal capacity, it must be presumed that 
they were due by her as executrix of her 
husband s estate. It was also argued that 
the principle of the burden of proof as laid 
down in the cases cited above applies only 
to voluntary sales and not to sales by Court. 
We are, however, of opinion that there is 
no reason to make a distinction in this 
respect between voluntary and involuntary 
sales. The entire estate of a testator having 
become vested in the executor and the exe- 
cutor being entitled to dispose of it as he 
thinks best, it follows that if the estate is 
sold in execution of a decree obtained on a 
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debt due by the executor ae such, the sale 
must bo held to be perfectly valid and good. 
Lastly it was argued on behalf of the ap- 
pellant that the Court should have pro- 
ceeded in this case under s. 32 , Land 
Acquisition Act. That section provides for 
tlie compensation money being invested in 
the purchase of other land or in the pur. 
chase of Government or other approved 
securities in a case in which it appears that 
the land in respect whereof the compeusa- 
tion was awarded belongs to any i>erson 
who has no power to alienate the same. It 
was argued that as tho respondents are 
successors in-interost of Mrs. Grant, the 
executrix, who was in possession only as an 
executrix and the appellant represents the 
legatees and as noitlier of the two parties 
can alienate the property, the procedure 
laid down in s. 32 should bo adopted. Wo 
have however held that the title to the 
bungalows has passed to tho respondents 
and BO this is not a case of property belong- 
ing to a r)erson who has no ixjwer to alien.ato 
it. Section 32, Land Aajuisition Act, has 
therefore no application. Wo dismiss tho 
appeals with costs and aflirm tho decision 
of the lower Court. 

D.S./R.K. Apjyeala disynisned. 
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Yorkk and Bennett .T. 

lifiTn A^n?'ai;i Singh and others 

Defendants — Appellants 

V. 

liaj Bahadur Singh and another. 
Plaintiffs, and another. Defendant 

— Respondents. 

First Appeals Nos. 112 and 116 of 193G, 
Decided on 24th September 1940. against 
order of Civil Judge, Fyzabad, D/. 31st 
July 19.36. 

* (a) lUgiHration Act (1908), S. IT (1) (b) — 
Jiamxly aettUment merely declaring eristina title 
and permuting female member to remain in not. 
sesnon during her life time — Regittrahon it not 
compuliory. 

A family Mttleraent merely declaring an existing 
title or ratbor a title believed to exist and doing no 
more than permitting a female memlwr to remain 
l^n possession of the property during her life time 
d(»a not operate to confer titio or eOect any trans- 
fer of immovable property. It does not. therefore, 
require registration: Case law refrrtd. [P 166 O 1 ] 

(b) ntndu law — Partition— Partition between 

sont-Molher it enlilled to equal thare even if in 
po^tswnof some property by way of maintenance. 

place between the sons, tho 
mother is entitled to a share equal to that of a son 
in the coparwnary property. There is no quail- 
this provision and shelsentltledtocqual 

bv L\r ? ^ possession of certain property 

oy of maiatcoance. [P 155 q A 
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Ghulam Hasan — for Appellants. 

Haider Bu^in and Itaghunalh Singh (General 

Nos. 2 and 3, respec- 

Judgment.— These are two first appeals 
^om the judgment of the civil Judge of 
iyzabad disrnissing the plaintiffs’ suit for 
partition of joint family property save only 
with reference to some house property and 
zammdan property in village Rustam pur in 
^hjch the plaintiffs wore given a i/3rd share. 
The suit was dismissed so far as it related 
to tlie claim for partition of property in vil. 
lages Fakhanpur, Parasrampur, Paharpur 
and Husainpur Sondhauna (Khattogaon), 
and tho plaintiffs were ordered to pay 7/8ths 
of the defendants' costs of the suit and re- 
ceive from defendants l/8th of their own 
costs of the suit. Against this decision, the 
plaintiffs filed an appeal No. IIG of 1930 with 
respect to that portion of the suit which had 
been dismissed. Subsequent to the filing of 
this appeal they transferred a portion of the 
property to which thej’ had made claim to 
Manmohan Lai, Chandra Mohan Lai and 
Syed Kjaz Husain whose names were brought 
on tho record by an order dated 18th July 
1937. The defendants also filed an appeal, 
No. 112 of 1930, with reference to that portion 
of the suit for which the plaintiffs’ claim 
had boon decreed, alleging that the suit bad 
been wrongly decreed oven to that extent, 
and that tho plaintiffs' suit should have been 
dismissed in its entirety. In this appeal the 
transferees of the plaintiffs were not ever 
made parties. 

Subsequently to this transfer of part of 
the plaintiffs’ claim applications wore made 
by tho parties to theso appeals other than 
tho assignees of the plaintiffs for permission 
to compromise both appeals. The plaintiffs 
had claimed half share in tho properties in 
suit and they had been decreed what was 
evidently regarded by the learned civil Judge 
as roughly l/8th share in tho properties. By 
the compromise, tho plaintiffs Raj Bahadur 
Singh and his son Perraanand Singh, then a 
minor, were to got a l/4th share in the pro- 
perties in suit and wore to be given posses- 
sion of that l/4tb share of the remaining 
3/4th share. Mt. Sartaji Kuar, the party at 
present in possession, was to continue in 
possession for her lifetime, after which it 
was agreed that the will of the late Prog 
Singh would bo binding upon tho original 
defendants of tho suit. It was further said 
that it was not admitted that the assign^ 
had acquired any interost in the properties 
in suit by the transfer in their favour, but 
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ID case ib was fouad that they had acquired 
interest it was agreed that their claim would 
be met out of the share which was thus to 
come into the hands of the plaintiffs under 
the terms of the compromise. Another 
conditioD of the compromise was that the 
parties would forgo the costs of the suit 
and the appeals against one another. This 
compromise was slightly varied by a fresh 
compromise 61ed by the original parties of 
the suit on Sist March 193S. 

This case has come up before the Court 
on numerous occasions in connesion with 
this compromise to which, of course, the 
assignees were in no way agreeable. As early 
as 4th May 1938, an application with an 
affidavit sworn by Parmanand Singh plain- 
tiff was filed objecting to the compromise 
on the ground that the signature of Parma- 
Band Singh and his mother Mt. Earamraji, 
as guardian of the plaintiff Baj Bahadur 
Singh, had been obtained without disclosing 
the true facts of the case. Ultimately, on 
dlst October 19S9, Mt. Earamraji who was 
by this time the widow of plaintiff i, Raj 
Bahadur Singh, and Parmanand Singh made 
an application against this compromise 
alleging that it was bad for various reasons 
but not on the ground that it was not for 
the benefit of the plaintiffs. A Bench of 
this Court on the same date framed issues 
.and remitted them for decision to the Court 
of first instance relating to the validity of 
the compromise. On these issues the learned 
civil Judge (not the same Judge who had 
tried the suit) held that Mt. Earamraji 
and Parmanand Singh wore not, owing to 
fever, of unsound mind at the time when 
they entered into compromise, that the 
compromise was not invalid on the ground 
that there was an incorrect representation 
made to Mt. Earamraji and Parmanand 
Singh, and that the compromise was not 
invalid because it bad not been explained 
to Raj Bahadur Singh's wife, Mt. Earamraji, 
who represented him. On receipt of these 
findings, time was given for the filing of 
objections but the plaintiffs allowed that 
time to expire without filing any objections 
and the findings have therefore become final 
as between the parties. 

We have considered in connexion with 
these appeals the question whether as 
matters stood after the decision of the suit 
by the trial Court, the compromise effected 
between the parties was for the benefit of 
the plaintiffs of whom one was a lunatic 
under the guardianship of bis wife and the 
other a minor under the guardianship of the 
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same lady bis mother, and we are satisfied 
that the terras which we have explained 
above were clearly for the benefit of the 
plaintiffs. It follows that unless appeal 
No. lie of 193C as prosecuted by the assignees 
Manmoban Lai, Chandra Mohan Lai and 
Syed Ejaz Husain succeeds both appeals are 
to be disposed of in terms of the compro- 
mise. We come now to the merits of the 
suit and of these appeals. As we mentioned 
earlier this was a suit for partition. The 
following pedigree is necessary for the dis- 
posal of the suit. 

BALDEO SINGH alias I'.ALDU SINGH 

I 

I I 

Prag SiDgh=Sirt.iji Beni Madbo Singh 

Kuar (widow— | 

dofendaut C) | | 

Sitla B.aksh Data Diu 
Singh Singh 

I 

Ram Pher Singh 

i I 

Raj Bahadur Singh Ram Narain Singh 

(PhilntiQ 1) (Defendant 1) 



Bbirgunath Singh Jadunatb Singh Raghunulh 
(Defendant 4) (Defendant 8) Singh 

(Defendant 2) 

Musai Singh (Defendant 5), 

It is not disputed between the parties that 
subsequent to the death of Baldeo Singh 
there was a separation of his two sons, Prag 
Singh and Beni Madho Singh and that the 
original IG annas share of Baldeo Singh was 
divided into two shares of 8 annas each. 
Baldeo Singh Subedar was a party granted 
whose name appears at No. 9G in list VI 
prepared under s.8, Oudh Estates Act. He 
had been married to one Mt. Rahas Kuar. He 
died about 1890 leaving two sons, Prag 
Singh and Beni Madho Singh, besides grand- 
sons, that is, sons of his two sons. We are 
concerned only with the branch of Prag 
Singh. It was said by the plaintiffs that after 
Baldeo Singh’s death there was a partition as 
mentioned above between the two branches 
whereby Prag Singh’s branch came into 
possession of the property entered in list B. 
On ist October 1916 Prag Singh executed an 
unregistered will, Ex. P-i, in favour of his 
wife Mt. Sartaji Kuar, defendant 6. Prag 
Singh died six months later on Gth April 
1917, leaving two sons Raj Bahadur Singh, 
the husband of Mt. Earamraji, and Ram 
Narain Singh. Subsequently, there was a 
dispute over mutation between the two sons 
and the widow Mt. Sartaji Kuar, and in 
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was effected on 1st May 1917, whereby the 
sons agreed to m. Sartaji Kuar retainioo 
possession of the whole property of Prae 
Singh during her lifetime. ThiJ compro- 
miso Ex.F.5 related to villages Husainpur 
Sondhauna. Fakhanpur. Parasrampur and 
iaharpur and nothing was said about Rus- 
tainpur. The explanation of this omission is 
found ID the will, Ex. F.i, referred to in the 
compromise. 

It shows that village Rustampur had al 
ready been mutated in favour of Ram Narain 
bitigh who was described as having inherit 
ed It from his grandmother Mt. RahasKuar 
Subedaria. The plaintiffs contended that 
this mutation of 1917 was made only for the 
satisfaction and consolation of Mt. Sartaii 
Kuar and that Raj Bahadur Singh on the 
one side and his brother and nephews on 
the other were iu joint possession of this 
property from the death of Prag Singh, but 
that shortly before the institution of the 
suit owing to Raj Bahadur Singh having 
become insane the attitude of Mt. Sartaji 
Kuar had changed, and in cousoquenco it 
had become necessary to file a partition suit 
in defence reference was made to the will 
of Prag Singh and a number of points were 
raised upon which the learned civil .Tudae 
fr.aTned no less than i.> issues as follows : 

U) Were tho properties in dispute the joint 
fanuly properties of Baldeo Singh, Prae Sinch 
Bcni jraclho Singh. Data Din Singh, Sitla Baksh 

piZhfiT? af anege!i\y the 

(^) (a) bid Bildeo Singh make a gift of tho pro- 
perty mentioned in list A. excepting the property 

^0, Ilia sons Beni Madho Singh^ud 
Prag Singh as alleged by the defendants?^ If so 

Singh and Bc“i 

Madho Singh enter into possession under thatoift? 

If BO. what was its effect ? 

hotwcon Prag Sinch 
and Beni Madho Singh in 1881 as alleged^ by tL 
defendants ? If so, what was its ofloct ? 

Mt f bequeath all his property to 

alleged by tho defendants ? ’ ® 

settlement on tho 
^ Singh as is sot up by tho defendaotfi 

20 of tho written statement ? 

{G) Has ML Sirtaji acquired a perfect title to 

nfainW / "st B annexed to the 

piasnt by adverse possossIoD ? 

(7) (a) WaaRahae Kuar the owner of tho pro. 

Rustampur as alleged 
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iT “■ Singh. 

(8) (a) Are the plaintiffa in posscaeion of thn 

.'ua 7° P»M 

Plafnt / (b) wLt la tho value of that property 


10. Is plaintiff 2 not the son of plaintiff i «« 
alleged by the defendants ? P^atntiU 1 as 

12’ rf f,®*"®*".™;' immoral character ? 
anog;dX ^L'defJaf ?‘““ maintainable as 

The learned civil Judge entered fix-stinto 
a discussion of issue 5. He came to the con. 
elusion that on the death of Prag Singh 
there was a family settlement such as was 
set up by the defendants in para. 20 of the 
written statements, whereunder the pro. 
perty m suit was declared to be the pro 
perty of defendant G for her life time and 
mutation was effected, and thereafter defen- 
dant c. Mt. Sartaji Kuar. bad been in con- 
tinuous possession aud occupation of the 
property which was the subject of that 
compromise. It followed that under issues 
he held the plaintiffs to be out of posses- 
Sion aud therefore not competent to main- 

1 m partition, and he further 

held that the court-iee paid was insufficient 
for a suit for possession. On issue 7 (a) the 
learned civil Judge held that it was not 
pioved that Mt. Rahas Kuar was the owner 
of vil age Rustampur. That property being 
of value in o.xcess of Rs. lOO, he held that 
an oral gift of it by Mt. Rahas Kuar in 
fa\our of Ram Narain Singh was invalid. 

On the question of fact in regard to the 
possession of this property he came to no 
clear Boding, bub ho bold that even if it 
were believed that Ram Narain Singh was 
m possession of this property his possession 
would be doomed to have been on behalf of 
all the members of the family unless it wos 
established that ho asserted hostile title to 
the property, whereas in the present case 
adverse possession has not in fact even been 
pleaded. He therefore decided this issue 
against the defendants, and held the plain, 
tiffs to be in constructive possession of the 
Rustampur property and therefore entitled 
to partition of that property. On issue i> 
relating to moveable property he held that 
the plaintiffs were not entitled to claim 
any share, there being no evidence to show 
whether the items mentioned in this list 
were purchased in Prag Singh's time or out 
of joint funds. On issues 10 and ll he bold 
that Parmanand Singh, plaintiff 2 , was tho 
son of Raj Bahadur Singh, and that Mt. 
Karamraji was not of immoral character, 
and this point has not been raised in this 
appeal. On the last issue be held that there 
was no ground on which it could be said 
that the plaintiffs were not entitled to 
maintain a suit for partition in respect of 
joint property and that in fact portition 
was desirable. In view of his finding oa 
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issue 5 DO decisioDS on issues 1 to 4 and C 
were necessary. 

These being the circumstances of the 
case the only matter, which has been 
argued seriously before us, is as regards the 
correctness of the finding of the lower Court 
on issue 5 that there was a family settle- 
ment on the death of Frag Singh which 
was binding on the parties. Learned coun- 
sel for the plaintiffs-appellants, that is to 
say really for the assignees of the plaintiffs 
who are the only persons now prosecuting 
the appeal, has contested the validity of 
the compromise of ist May 1917, on the 
allegation that this was a document not 
admissible in evidence because it was a 
document conferring title upon Mt. Sartaji 
Kuar and therefore requiring registration 
under the provisions of S. 17 (l) (b), Regis, 
tration Act. This document was admittedly 
not registered, and therefore it is argued 
that it wasinadmissible in evidence, and the 
decision of the Court below which is founded 
upon this document cannot be sustained. 
Learned counsel has taken the matter back 
beyond the compromise itself. He points 
out that the compromise purports to be 
founded upon the will of Frag Singh dated 
ist October 1910, Ex. F.l. Learned counsel 
argues that this document was a document 
requiring registration in view of the provi- 
sions of s. 19A, Oudh Estates Act. 

Referring to Ss. 22 and 23 of the same 
Act it is clear that as Baldeo Singh, the 
original grantee, was not a person whose 
name was included in lists 2, 3 and 5 pre- 
pared under s. 8, he did not come under 
the special rules in regard to succession in 
case of intestacy which are set forth in 
8. 22 . It follows that under 8. 23, succession 
of Frag Singh was regulated by the ordi. 
nary law to which members of his tribe 
and religion were subject. Frag Singh’s pro. 
|>6rty on bis death would therefore go in 
the first instance to bis sons. By s. 13A, 
Oudh Estates Act, no grantee and no heir 
or legatee of a grantee and no transferee 
referred to in 8. 14 or heir of such trans- 
feree has power to bequeath his estate to 
his next heir or his daughter or his daugh- 
ter's son or his younger son except by a will 
duly executed and attested. The will exe. 
euted by Frag Singh was in favour of his 
widow Mt. Sartaji Kuar. Under sub. s. 2 of 
8. ISA such a grantee may not bequeath bis 
property to a perwn who might, in the ab- 
sence of other heirs, have succeeded to such 
estate, had the person so bequeathing died 
intestate as to this estate at the time when 


the bequest took effect, except by a will 
duly executed and attested not less than 
three months before the death of the testa- 
tor and presented for registration within 
one month from the date of its execution 
and registered. It is pointed out that Frag 
Singh’s will was never registered and there, 
fore in so far as the compromise was founded 
upon the will the will was not a valid docu- 
ment creating any rights in favour of Mt. 
Sartaji Kuer. 

Learned counsel contends tliat in these 
circumstances the com{)romis 0 stands by 
itself and the compromiso is a document 
which, within its terms of clause i (b) of 
S. 17, Registration Act, is a non-testamen. 
tavy instrument which purports or operates 
to create, declare, assign, limit or extinguish 
a right, titleor interest of the value of Rs. 100 
aud upwards in immovable property. His 
view is that this document creates or con- 
fers title on Mt. Sartaji to property in whicli 
she had no previously existing title. Hence 
he says that the document, not having been 
registered, is under S, 49 of the same Act 
inadmissible in evidence. Section 49 in fact 
provides that no document required by s. 37 
to be registered shall affect any immovable 
property comprised therein or be received 
as evidence of any transaction affecting such 
property unless it has been registered. 

That a document creating a right in im- 
movable property worth more than Rs. 100 is 
not admissible in evidence unless registered 
is a matter about which there is no room 
for dispute. The question for decision is 
whether this is really a document which 
confers title and not merely one which is 
properly speaking a family settlement in the 
sense that it is a settlement effected in the 
course of a family dispute and under which 
the rights, whether properly or not properly 
founded, of the disputants were recognized 
and declared. It is clear that as between the 
parties to the dispute at the time of Frag 
Singh s death the will of Frag Singh was 
regarded with respect as a document which 
gave Mt. Sartaji Kuar a life interest with 
vested remainder to her sons. It further pro- 
yided that Rustampur, which stood mutated 
in the name of Ram Narain Singh though 
inherited from bis grandmother, really be- 
longed to both the sons of Frag Singh but 
that if Ram Narain Singh should at some 
future date not give his younger brother 
Raj Bahadur Singh a share in it then on 
Mt. Sartaji Kuar’s death property corres- 
ponding to Rustampur would be excluded 
from partition in favour of Raj Bahadur 
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Singh and tho rest of the family property 
would be divided equally. It may or may 
not bo tho case, that point not having been 
decided, that this will was invalid and could 
nob have been enforced, bub it was certainly 
tho basis on which the parties regarded 
themselves ultimately as entitled to deal 
with the property, and we find it difficult 
in these circumstances to say that the 
compromise or family settlement founded 
upon this document upon the belief of the 
parties as to their rights is one which con- 
fers a title upon Mt. Sartaji Kuar and does 
not merely declare an existing titlo or 
rather a titlo believed to exist. In this con- 
nexion wo have been referred to a number 
of decisions of this Court. In 19 o C 75 / 
it was held that 

traD‘%actioDa in the nature of family arrangements 
or settlements are binding on tho parties ami must 
bo enforced. It was further hold that in order to 
constitute a binding family arrangement it is not 
necessary that there should bo anv formal contract 
botwoeu the parties. In order to decide whether a 
petition by way of compromise presented to a 
rovenuo Court in tho courso of mut ation proceed- 
ings requires registration or not, one mustconsidcr 
tho situation of tho parlies at tho time when the 
document was presented and deduce from sur- 
rounding circumstances what tho parties intended 
by laying tho petition before tho Court. If it pur. 
ports to bo nothing more than an admission or ac- 
knowh-dgment of title already in existence, it docs 
not require registration. Od the other hand, if it 
amounts to a declaration of an agreement which 
was to regulate tho respective interests of tho 
parties in the property not merely in presonti but 
in futuro. then tho document is ono registration of 
which 18 compulsory under s. 17. Registration Act. 
The word declare' as used in s. 17, Registration 
Act, implies a declaration of will and not a mere 
dtatcinoDt of ftict. 


In 28 o o G5.» Pullan, A. J. C.. referred 
With approval to tho decision in 19 o C 
but he held that in tho case before him the 
document executed purported to limit or 
extinguish the rights of one of tho parties 
and to assign new rights to another. He 
remarked that he was unable to find that in 
the case before him the document amoun- 
ted merely to an admission or acknowledg. 
raent of title already in existence. In the 
next case quoted, n oi,J 2 i.')« Wazir Hasan 
A. J. u. held that 


clearly Of a nature which 
purports or operates neither to create, assign or 
extinguish any right, title or interest in present or 
In future in immovable property; ot 

ai^ this despite tho fact that under tho 


^ ^ ^ 85 I 0 770 : 19 O 

-r ?.V ®»trohan Lei v. Nagesbar Prasad. 

I 5 : 83 I c 193 : 28 

Kumar v. Babu Ram. 

O r xlU ® Ondh 897 : 78 I 0 878 • 11 
O J318. awami Dayal v. Tlrbhuwan. 
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arrangement agreed to in those documents 
the plaintiff as the eldest member of the 
family got a somewhat larger share than ho 
was entit ed to. an arrangement which 
^uld nob have been said to be founded on 
the strict legal rights of the parties. In 
3 0 w N 181 * Raza J. held that 
the tost of a family arrangement is that it constU 
tutos the recognitiou of a pre-existing title and not 
that the parties derive any titlo from each other. 
Where therefore a party has no pre-existing title 
and IS not tmtitled to any share In the property and 
Inhere is nothing to show that any dispute existed 
^tween tho parties and that a settlemout of that 
dispute was made in tho mutation proceedings a 
mere statement in tho mutation proceedings by 
one party agreeing to a share being given to the 
other party does not establish a family settlement 
^ as to debar tho former from suing for recover? of 
tho possession of the property. 

There are certain obvious distinctions 
between the facts in that case and those in 
the present case, as for example the fact in 
the present case that there certainly was a 
dispute in the mutation proceedings which 
was settled by this family settlement. The 
fact that tho pro-existing title recognized 
need not necessarily be an absolute legal 
title would appear from the decision in 
3 o W N 993,® in which it was held by 
Gokaran Nath Misra J. that 
whero after tho death of tho widow of thfl last 
owner all the mombors of tho family join t^ethor 
in 6ling thoir application for mutation of oames 
asking the revonuo Court to ontor tho namosof all 
of thorn in tho revenue records irrespcctivo of the 
consideration wbotber tboy woro nearly orromotoly 
related to the last bolder they must bo deemed to 
have arrived at wbat may bo styled as a family 
arraogemont settling all their futuro disputes and 
such a family arrangemont does not require oitbor 
writing or registration. 


In G o w N 109,® it was hold by a Bench 
of this Court that 

it is not necessary that a family settlemoot 
should bo embodied in a formal registered docu* 
ment. It is sufTiciont that members of the family 
should agree among tbemaoivcs to make a settle- 
ment and give effect to such agroemont. The 
essence of a family arrangement lies in an adjust- 
ment of conflicting claims bona fide made and 
recognized on both sides with the object of putting 
an end to a controversy. A controversy may bo 
something less than an active contest and it Is 
enough if the settlement seeks to lay down once for 
all a position which will avoid possible niigationio 
the futuro. Where a question settled previously 
between tho parties is subsequently in litigatioot 
the mere fact that at tho time of settlomont tho 
parties agreed among tbemsetvos that tboy would 
not dispute each other's claim in rospeot t o tbs 

4. (*26) 13 A I R 1926 Oudh 839 : 93 I 0 SIS : 1 
Luck 818:3 OWN 181, PhuljhaH v. Har Prasad. 

5. (*27) 14 A I R 1927 Oudh 97 : 99 I 0 472 : S 
OWN 098, TeJ B-hadur Khan v, Nakko Khan. 

6. COO) 16 A I R 1929 Oudh 305 : 116 I 0 197 : G 
OWN 109, Baibhaddar Singh v. Sbamsher 
Singh. 
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property in question Is sufficient to establish the 
lact that a valid and binding family settlement 
took place among them. 

B^ference has also been made to 6 0 W N 
169,^ but the document in question in that 
case seems to have been a registered docu- 
ment. In our opinion even if it be assumed 
that the family settlement eflected between 
the parties in the mutation proceedings 
was founded upon the idea that the rights 
of the parties were in accordance with the 
terms of the will of Frag Singh the petition 
of compromise Ex. F-S filed by them is not a 
document which operates to confer title or 
to effect any transfer of immovable property. 
It did no more than permit Mt. Sartaji Kuar 
to remain in possession of the property of 
Frag Singh during her life time and it was, 
therefore, not a document whose registra- 
tion was compulsory. It follows that the 
document is still binding upon the parties 
to it, and as the learned ciWl Judge has said 
they cannot be allowed to go back upon it. 
It has not, of course, been contended before 
us that full effect was not given to this 
family settlement. 

The only other point which was argued 
in this appeal was that the Court below was 
wrong in holding on issue 12 that the plain- 
tiffs' share in the above-mentioned proper- 
ties would be one third only in view of 
the fact that on partition among sons the 
mother is also entitled to a share equal to 
that of a son. It is contended that the right 
of the widow to get a share equal to that of 
a son on a partition between sons is founded 
on the mother’s right to maintenance and 
that where, as here, it is held that the 
mother cannot be deprived of the bulk of 
the property she cannot be held entitled to 
get a one.third share on partition of a small 
fraction of the family property. The learned 
counsel has not been able to substantiate 
this argument by reference to any decisions. 
In Mulla’s Hindu law, Edn. 9, 1940, at p. 385 
it is stated in 8. 816 that a mother cannot 
compel a partition so long as the sons re- 
main united but if a partition takes place 
between the sons, (as is the case in the pre- 
sent suit with reference to village Rustam- 
pur and the house property), she is entitled 
to a share equal to that of a son in the 
coparcenary property. There is no qualifica- 
tion of this provision, and we see no reason 
to invent such a qualification in the present 
case. 

_In tbe_re8ult it appears to us that the 
7. (’29) 10 A I R 1929 Oud'h lOiT-liO rc's’^Tl 

Luck 462 : 6 O W N 169, Haaamsn Sabu v. Abbas 

Band! Bill. 


learned civil Judge rightly dismissed the 
plaintiffs’ suit with reference to the pro- 
perty other than the house property and 
the Rustampur property specified in list B. 
In view however of the fact that there has 
been a compromise between the original 
parties to this suit and we have held that 
this compromise is good and binding and for 
the benefit of the plaintiffs. appellants the 
plaintiffs’ appeal will succeed to this extent 
that their claim will be decreed in terms of 
the compromise. The defendants' appeal is 
also decided in terms of the compromise, 
and in view of the fact tliat parties have so 
agreed between themselves under the com- 
promise there will be no order as to costs 
of either Court as between the original 
plaintiffs nod the defendants. As tlioappoal 
on behalf of the assignees lias failed tlio 
assignees will be liable to pay such costs of 
Appeal No. lie as the respondents have been 
forced to incur due to the assignees continu- 
ing the prosecution of the appeal. 

D.s./r.K. Appeal partly allowed. 
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Sheo Govind and others — Plaintiffs 

— Appellants 

V. 

Zahur Mohammad and others — 

Defendants — Respondents. 

Second Appeal No. 157 of 1937, Decided 
on 14th October 1940, against order of 
Addl. Civil Judge, Unao, D/- 17th Decem- 
ber 1986. 

• Ctnf P. C. (mS), O. S2, li 3 and O. 41, 
•B. 4 — li. 4 of O. 41 applies to case under O. 22, 
R. 3 (2). 

There is do incoosisteocy or cooflict between the 
provisions of Rr. 4 and 33 of O. 41, and O. 22, 
B. 3. The provisions of R. 4 cannot be brought 
into operation unless the first essential condition 
under that rule is satisfied namely that the decree 
appealed from proceeds on any ground common to 
all the plaintiOs or defendants. R. 4 of 0. 41 ap- 
plies to a case under O. 22, R, 3 (2): Case law dis. 
cussed. (P 159 q 2 ] 

Behari Lai Nigam — for Appellants. 

Raj Bahadur Srivastava—tot Respondents Nos. 

1 and 2. 

Judgment, — This is the plaintiffs' ap- 
peal arising out of a suit for possession 
brought by them against the defendants- 
respondents. The facts are as follows. The 
plaintiffs came to Court on the allegation 
that the plaintiffs and defendants 6 and 7 
are cosharers of qasba Pachhim, patti 
Sukhnandan, that the abadi plot No. 103 
(house) 175 (ahata) and plot No. 172, another 
abadi plot, are situato in the said patti. It 
is stated in the plaint that defendant i 
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began to live in the house No. 103 after the 
death of lier father as a licensee, that there 
are two chabutras on plot No. 172, one of 
which has been in existence for a long time 
and wliicli defendant l made use of for 
keeping ta/aas during the Moharram. and 
tlio other chabutra was constructed by her 
on plot No. 172 in September 1032 only. It 
was further alleged that the plaintiffs used 
to realize bazar dues from the shop-keepers 
as zamindars on market days, but that 
since defendant i has constructed the 
chabutra in 1932 the shop-keepers have 
been sitting upon it and paying bazar dues 
to defendant i. There was a further aver, 
ment in the plaint that defendant i had 
put earth on land and had given it the ap. 
pearance of graves and that she had bur. 
ried the dead body of her husband on plot 
NO. 172 in May 1031. The plaintiffs, there- 
fore, claim possession of house No. 103 of 
plot marked A n c n in the plan attached 
to the plaint measuring i biswa i biswansis 
and of land measuring \ biswansi-s between 
the chabutra marked A B c D and the wall 
of house NO. 103 by demolition of the cha. 
butra. An injunction was also claimed to the 
effect that defendant i should remove the 
grave of her husband on plot No. 172 and 
bring the other alleged graves to the level 
of the ground. Defendant i was to bo fur 
ther restrained from burying any more 
dead bodies on the plot. Defendants 2 to 5 
are the alleged shop-keepers and an injunc. 
tion was sought against them not to pay 
bazar dues to defendant l in future. 

Defendants G and 7 were impleaded as pro 

forma defendants as they did not join the 
suit. 

Defendant i, who alone contested the 
suit denied the entire claim of the plaintiffs 
and pleaded that she was the owner of the 
bouse standing on plot No. 103 and .of the 
site. She also pleaded title by adverse nos. 
session. As regards the existence of the 

graves defendant 1 stated that the chabutra 

^joining her house had been in existence 
for the last lO or 45 years, that the dead 

A®"" in 

that chabutra for a long time and that she 

had b^n realising the bazar dues from 

tho^ shop-keepers who used to sit on that 

chabutra. She denied that she ever realized 

bazar dues from shop-keepers who used to 

sit on the second chabutra and further set 

op the bar of limitation to the suit Pro 

^mgs were ex parte against the other 

cin pleadings the trial 

Court framed the foUowing issues : 


A. I. R. 

1. (a) An the plaintiffs the cosharers of O&ahsL 
Pachhitn Patti Sukhnandan? (b)Are the Sote and' 
the house m question situated in this villSe? “ 

2. (a) Are the plaintiffs the owners of the honsa 

fo/th^ been in existence 

^ r ‘ alleged ? (b) Were the 

ead ^dies of the family of defendant 1 buried in 
this chabutra as alleged? (c) Has defendant 1 pet- 
fwted her title by adverse possession as alleged? 

^ ”8bt of easement to bury 

dS Are the plaintiffs esto^ 

pcu from bringing this suit? ^ 

5. (a) Has defendant 1 realized any bazar dues 

sitting on the second chabutra? 

chabutra?^ shop-keeper ever sit on this second 

enUtled ?''*^''^ ‘■®bef .and damages are the plaintiffs 

On issue i the trial Court held that the 
plaiutiffs were cosharers of Qasba Pachhim 
Patti Sukhnandan and that the bouse and 
the chabutra in suit were in bazar Dhirana 
of village Qasba Pachhim. It held on issues 
2(a) and (b) that the plaintiffs were not the 
owners of the house standing on plot No. 103 
and that defendant i was not the riyaya as 
alleged by the plaintiffs. It further held 
upon issue 3 that defendant l had perfected 
her title by adverse possession. The finding 
upon issue 4 (a) was that the first chabutra 
had been built within the last six years and 
upon issue i (b) that the dead bodies of the 
family of defendant l wore buried on the 
land on which the present chabutra stands 
and also in the chabutra in suit. Issues 4(c), 

(d) and (e) wore found against defendant 1. 
Upon issues 5 (a) and (b) the trial Court 
held that the shop-keepers used to sit on 
the second chabutra and defendant 1 never 
realized bazar dues from them. In the end 
the suit of the plaintiffs was decreed for the 
possession of the plot marked ABCD in the 
plan attached to the plaint. The plaintiffs 
however were held to have no right to the 
removal of the graves lying on the chabutra 
in suit nor any right to dig them out. The 
trial Court further decreed possession over 
the land lying between the chabutra in suit 
and the wall of the house No. 103. The plain- 
tiffs however were given no right to dig out 
the grave of shaheed mard lying on this 
land. The chabutra was to be denoolished but 
not the graves existing thereon. Defendant! 
was restrained from realizing any bazardues 
from the shop.keopers sitting on the first 
chabutra or those who would sit on the 
ground after demolition of the chabutra. She 
was also restrained from burying any more 
dead bodies on plot No. 172. Defendants 2 
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to 5 were also restraioed from paying any 
bazar dues to defendant 1. Rupees 10 were 
awarded as damages to the plaintiffs. The 
plaintiffs’ suit, so far os bouse No. 103 was 
concerned , was however dismissed. Imtiazan, 
defendant l died, and is now represented by 
respondents l and 2 in the present appeal. 

Upon an appeal by the representatives of 
defendant 1 , the lower appellate Court came 
to the finding that the chabutra adjacent to 
the bouse of defendant 1 existed from a long 
time as appurtenant to the bouse in suit. It 
also came to the conclusion that the graves 
standing on chabutra A BCD were those of 
the members of defendant I’s family. The 
decree in respect of the demolition of chabu- 
tra A B 0 D was therefore set aside. The 
plaintiffs filed cross-objections against the 
dismissal of their claims for the possession of 
the house and the demolition of the graves 
on chabutra A B C D. The lower appellate 
Court dismissed the cross-objections. At the 
end of the judgment, the lower appellate 
Court discharged the decree of the trial 
Court for possession over the land lying be- 
tween the chabutra in suit and the wall of 
the house No. 103 on the ground that there 
was absolutely no evidence to identify the 
said land. The plaintiffs have now come up 
in second ap^al to this Court. A preli- 
minary objection is taken on behalf of the 
respondents to the hearing of this appeal to 
the effect that by reason of the death of Mt. 
Jasoda, appellant 10, and Mt. Gendana, appel- 
lant 12 , the entire appeal had abated inas- 
much as no application to bring their legal 
representatives on the record had been mt^e 
by the other appellants. The appeal was 
originally filed by fifteen appellants on iGth 
March 1937. Appellant 10 , Mt. Jasoda, died 
on 30th August 1997, and appellant 12 , Mt. 
Gendana died on 14th September 1937. Pandit 
Sheo Govind, appellant l, filed an application 
(o. M. A. No. 809 of 1940) on 26th March 1940, 
in which he stated that appellant No. 10 had 
left a daughter, Mt. Parbati and appellant 
12 had left Mt. Munna, daughter-in-law, as 
their legal representatives but they wore 
not brought on the record within the time 
allowed by law. 

It was further stated by appellant i in 
para. 4 of his application that all the other 
appellants were cosharers and conld sue 
without joining other cosharers. He also 
urg^ that any of the appellants could appeal 
against the whole decree on a ground com- 
mon to all and the mere fact that the legal 
voprosontatives of appellants 10 and 12 did 
not care to come before the Court should 
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not debar the remaining thirteen appellants 
from being heard in respect of the whole 
case. Civil Miscellaneous Application No. 300 
of 1940 was ordered to be fixed for disposal 
on the date of the bearing of tlie appeal and 
notice of the application was ordered to bo 
sent to Mt. Parbati and Mt. Munna. It is 
on record that when the appeal came up for 
hearing on 17tb July 19J0, the counsel of both 
parties were present but Mt. Munna and 
Mt. Parbati were absent although they wore 
served. The appeal was however adjourned 
for want of time. It seems therefore that 
the legal representatives of appellants 10 
and 12 did not take any interest in the 
appeal. The argument put forward on behalf 
of the respondents is that under o. 22, R. 3, 
read with R. ii, Civil P. C., the appeal must 
be lield to have abated in toto inasmuch as 
the legal representatives of appellants lo 
and 12 had not been brought on the record. 

I have beard tbe learned counsel on both 
sides and after carefully considering the 
matter and the authorities cited before me 
I have come to the conclusion that this 
preliminary objection has no force. Order n, 
R. 4, Civil P. C., lays down that ; 

Where there are more plaiutiOa or more defcn- 
daots than ooe Id a suit, and tho decree appealed 
from proceeds on any ground common to all the 
plaiotiflB or to all the defendants, any one of the 
plaiiitifTH or of tho defendants may appeal from tbe 
whole decree and thereupon the appellate Court 
may reverse or vary tho decree in favour of all tho 
plaintiffs or defendants as tho case may be. 

Rule 33 of the same order defines tho 
powers of the Court of appeal thus : 

The appellate Court shall have power to pass 
any decree and make any order which ought to 
have boon passed or made and to pass or make 
such further or other decree or order as the case 
may require, and this power may be exercised by 
the Court notwithstanding that the appeal is as to 
part only of the decree and may be exercised in 
favour of all or any of the respondents or parties, 
although such respondents or parties may not have 
filed any appeal or objection. 

Tho combined effect of the Inoguage used 
in Rr. 4 and 83 of o. 41 is in my opinion 
sufficient to empower the appellate Court to 
pass any decree as a whole even though the 
appeal may have been filed by some of the 
appellants. This view received support from 
the following decisions : In A I B 1926 cal 
462/ it was held that 

where an appeal proceeds on Rtownds common to 
ell the defendants and one of them might have 
appealed and 6ecuro<l a modification of the decree 
in favour of all it is unreasonable to hold that tho 
absence of one or after his death tho absence of his 
reprcecntativeg must disqualify the others from 
carrying on the appeal. 

1. (*26) 18 A I R 1926 Cal 402 : 88 I C 970, Upon- 
dm Nath Ghosh y« Bhusan Bahana. 
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In a later case of the Calcutta High Court 


in A i n 1934 cal 703^ it was held by a Bench 
that, in a case where the defendant had 
died during the pendency of the appeal in 
the lower appellate Court and his two sons 
bad been substituted as bis heirs but one of 
the sons having died during the pendency of 
the second appeal and no heirs having been 
brought on the record in his place, one of 
the two heirs of the defendant was entitled 
to maintain the appeal from the whole 
decree and it was competent to the appel. 
late Court to reverse or vary the decree in 
favour of all the plaintiffs or all the defen 
dants under o. ll, B. 4 . Civil P. C. Coming 
to the Madras decisions there are two cases 
namely AIR 1933 Mad 055^ and A i R 1933 
Mad 374 .* In the former case two appellants 
died during the pendency of the appeal and 
the application to bring the legal represen. 
tative of oneof the appellants wasdisraissed. 
It was held that the lower Court’s decree 
could be dealt with as a wliolo as it stood 
against all the appellants even though the 
legal ropresontativo of one of the appellants 
was absent on the record. In tlie latter case 
it was liold that the provisions of o. il, R. 1 , 
Civil P. C., enabled the Court to vary the 
decree as a whole even though the appeal of 

one of the appellants might have abated by 
reason of death. 

The case in 22 Rom 718,® decided by a 
Bench of the Bombay High Court under the 
old Code of 1882 lays down that the mere 
fact of the death of one of several appellants 
cannot affect the right of the other appel. 
la^Dts to proceed with the appeal if they 
choose to do so. In two decisions of the 
Allahabad High Court similar view was 
taken. In the case in A 1 R 1983 all 783* 
the trial Court treating the purchase of the 
entire property jointly in favour of all the 
vendees without specification of their differ- 
ent interests in the sale deed passed one 
joint decree for pre-emption against all the 
vendees. One of the vendees died pending 
the appeal and legal representative was not 
brought on the record. It was hold by the 
Bench of SulaimanC. J.,and Mukerji J. that 
— mere^cj ^at one of the vendees had 

2. ('34) 21 A I R 1934 Cal 708 : 164 I O 147 • Rl 
Cal 879 : 59 0 L J 3C2 : 38 0 W N 748. Satukl 
Bbattacharjee v. Aslraddl Sboikh. 

3. (’83) 20 AIR 1938 Mad 665 : 145 I 0 26, Chon- 
eburamayja v. Oama Venkatasubbayya Cbottv 

4. ( 88 ) 25 AIR 1988 Mad 874 : 179 1 0 125 8 ak 

karai Gbettiar v. Obellappa Chottlar. ’ 

e* r'an\ OA Cl»andarsang t. Khimabhal. 

A 788 : 146 I 0 611 • lass 

A L J 1049. Jamna Bhagat v. Oudb Bcbari Mai 
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dropped out would not prevent the other 
vendees from prosecuting their appeal be. 
cause they were interested in the entire 
property transferred and were entitled to 
press their appeal as against the plaintiff on 
a ground common to all the vendees and 
that the appeal did not abate as a whole. 
It was further observed that the appellate 
Court could reverse or vary the decree in 
mvour of all the defendants under o. 4 i, r. 4 , 

Civil P. C.. even though some of them had 
not appealed. 

The second case, a I n 1938 all 235 .' 
decided by a Bench of the Allahabad High 
Court was a case in which some only of tbe 
plaintiffs had appealed and some of the res. 
pendents died during the pendency of the 
appeal. It was held that if on the death 0 ! 
such resiwndents the right to appeal sur. 
vived against the remaining respondents the 
appeal did not abate and become incom. 
petent on account of the fact that the heirs 
of the deceased respondents were not brought 
on the record. The cases in A I R 1927 ALL 
811.® AIR 1934 Cal 703,2 ^ j 1928 jjad 68® 
and AIR 1933 Mad 055,® were followed in the 
above case. Following the decision in A I R 
1934 Cal 703,2 jj. hold by the Patna High 
Court in A I R 1938 Rat 147^® that 
tbo provisions of O. 41, R. 4, apply to tho case of 
ao appcllaot whose appeal has abated by hUda»th» 
bocaui^o tho olicct of the abatomoot ii (bat to all 
iQtonts aod purposes there is do appeal on bohalf 
of tho appellaut whoso appeal has abated. 

Lastly it has boon held in 1D87 OWN 
768* » that 

where odo of tbe two dofoDdaots io a suit is a 
minor, and both of them appeal against the docroo 
passed against them, but tho appeal on bohalf of 
the minor dofoodant fails on tho technical ground 
of its being Died under the guardianshipof aporson 
othor than the one who was appoint^ guardian 
ad litem by tbe trial Court, tho whole appeal can* 
not bo held to bo incompetent if both the defen* 
dants have a common case and common interest. 

It was further observed that there is no 
valid ground for putting the defoodanb 
other than tho minor in a worse position 
than he would have been if he alone B\ed 
an appeal against tbe whole decree and the 
minor defendant had not been joined as an 
appellant when tbe appeal was filed, forin 

7* (’ 88 ) 2fi AIR 1988 All 985 : 176 I 0 91 : I L B 
(1988) Alt 860 : 1988 A L J 169, Abdul Rahman 
V. Oirjosh Bahadur Pal, 

8 . (’27) 14 A I R 1927 All 811 : 100 I 0 846, Maba 
Mangal Ral v, Kisbuo Kandu, 

9. (’28) 10 A I R 1928 Mad 68 : 70 I 0 168, Sabba- 
raya Uodaliar v, Kandasamy Mudaly* 

10. (’38) 95 A I R 1068 Pat 147 : 174 I 0 888 : 19 
P L T 898, Narain Pando v. Gaya Ral. 

1 1. (*87) 24 A I R 1987 Oodh 448 s 170 I 0 688 : 

1987 OWN 768, Dull v. Badri Prasad. 
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such a case the appellate Ck)urt could reverse 
or vary the decree io favour not only of the 
appealing defeudaut but also iu favour of 
mioor defendant under the provisions of 
0 . 41, R. 4, Civil P. C. Admittedly, in the 
present case, the suit for possession was filed 
by the plaintififs as cosharers and joint 
owners in the plots io dispute and all the 
plaintiffs were interested in a common cose. 
The result of the decree in favour of the 


plaintiffs would also enure to the benefit of 
all the cosharers. As against the above 
decisions the learned counsel for the res- 
pondents has relied OQ 3l Cal 487,** AIR 
1&20 cal 168,*’ AIR 1927 ALL 831,** 15 Lab 
G67,** A I R 1935 Lah 478*® and A I B 1935 Pat 
4.*^ He bad also referred to s. 45, Contract 
Act, in support of the argument that the joint 
right should bo exorcised jointly by all the 
joint owners and the legal representatives 
of appellants 10 and 12 not having been 
brought on the record as co.api)ollants the 
joint right could not be exercised by some 
only of the cosharers. The case in 81 Cal 
487*' is a case io which their Lordships of 
the Privy Council hold that as the legal 
representative of the deceased respondent 
had not been substituted on the record 
within the time allowed by law and as the 
cause of action did not survive against the 
remaining respondents alone, the appeal 
abated under S. 368 (os amended by S. 66 of 
Act 7 of 1888) and S. 582, Civil P. C. (Act 14 of 
1882). At p. 494 of the report their Lordships 
observed : 

It IB Dot disputed that the right to sue did not 
survive against the other defendants alone, nor 
could it bo Buccesslully contended that the appeals 
could proceed in the absence of a representative of 
Abho; Chum Cbowdbry. 

This case therefore has no application to 
the facts of the present case. The case in 
AIR 1920 Cal 168,*’ makes no reference to 
the provisions of Order 41, Rr. 4 and 38, 
Civil P. 0., and is distinguishable upon the 
facts. The case in A I R 1927 ALL 831** is 
a single Judge decision of the Allahabad 
nigh Court and is also inapplicable. It was 
a ca^of a joint mortgage in favour of two 


Cal 487 ; 31 I A 71 : 8 0 W N 442: 
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15. (’84) 21 A I R 1934 Lah 206 : 161 I C 784 • 1 
Lab 667 : 85 P L R 92, Amin Cband v. Balde 
oabai-OaDga Sab&i. 

16. {'85) 22 A I R 1935 Lah 478 : 165 I 0 610:3 
P L R 400, Pir Baksh v. KIdar Nath. 
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mortgagees in which the interest of the 
mortgagees had not been specified. The suit 
for redemption of the mortgage was decreed 
by the trial Court but tlie decree was re- 
versed by the lower appellate Court and 
the suit was dismissed. Luring the pen- 
dency of the second appeal, one of the 
mortgagees died and his legal representa- 
tives were not brouglit on the record within 
the time allowed by law. It was held that 
the appeal abated in its entirety inasmuch 
as the mortgage could either be redeemed 
as a whole or could not bo redeemed at all 
aud the appeal could not bo hoard as against 
the surviving mortgagee alone. Tlie pro- 
visions of o. 41, Rr. 4 and 33, Civil P. C., were 
not considered in the case. The same learned 
Judge in the case of Maha Mangal Itai v. 
Eishun Eandu,^ reported at p. 3ii of the 
same volume has held tliat under o. 41, Rr. 
4 and 83 in an appeal having been filed by 
one of several plaintiffs or defendants tlio 
appellate Court could reverse or vary the 
decree of the trial Court not only in favour 
of the party appealing but also in favour of 
those who might not bo parties to the ap- 
peal. 

The decision in A I R 1935 Pat 4,*^ is a 
single J udge decision and makes no reference 
whatsoever to the provisions of 0. 41, Rr. 4 
and 83, Civil P. C. The case in 15 Lah 667*® 
lays down 

that tho mandatory words of 0. 22, R. 3 (2), are 
Dot qualified by O. 41, R. 4, which does not die- 
CQ8S abatement aod that the provisiooB of tbo 
latter rule caonot negative tho provisioDs of the 
very epeciCc rulo dealing expressly with the abate- 
ment. 

With the utmost possible respect to the 
learned Bench in the above case this reason, 
ing does not appear to be sound. The two 
orders are no doubt independent but there 
seems to be no inconsistency or conflict 
between the provisions of Rules 4 and 33 of 
O. 41, and o. 22, R. 3, Civil P. C. The provi- 
sions of R. 4 cannot be brought into opera- 
tion unless the first essential condition 
under that rule is satisfied namely that the 
decree appealed from proceeds on any 
ground common to all the plaintiffs or all 
the defendants. In my opinion, it would be 
miareading o. 41, R. 4 of the Code and nulli- 
fying the effect which the law intended in 
enacting that rule if it is held not to apply 
to a case under o. 22 , r. 3 ( 2), Civil P. C. 
Further, the provisions of R. 33 of o. 4i 
have been overlooked in that case which 
clearly gives power to the appellate Court 
to pass any decree as the case may require 
even in cases where the parties may not 
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have filed any appeal or objection. The 
learned Judges followed an earlier decision 
of theu- own Court in A i R 1986 Lah 478 ,^® 
in which it was laid down that where a 
suit for specific performance of a contract 
in favour of two persons was dismissed and 
the appeal was filed by both of them but 
during the pendency of the appeal one of 
tho appellants died and his legal representa- 
tive was not brought on the record nor the 
share of the deceased appellant in the con. 
tract was ascertainable or specified, tho 
■whole appeal abated. Reference was also 
made to s. 45 , Contract Act. Section 45, 
Contract Act, has no application as the suit 
in the present case was filed by all the co- 
sharers as plaintiffs and those that had not 
joined the plaintiffs wore added as defen 
dants. Section ir,. Contract Act. cannot 
apply in view oi tho provisions of o, 41, R, 4 
which regulates the procedure for appeal 
and allows some of the appellants to pro- 
socute the appeal in a case which is com- 
mon to all. 

The learned counsel for the respondents 
concedes that if the appeal had originally 
been filed by some plaintiffs only out of 
tho pl.iintiffs who actu.ally filed it, the 
api^llato Court liad full authority to grant 
relief in regard to tho wliolo appeal in 
favour of such of tho appellants as had 
appealed under o. ii. n. j, Civil P. C. I have 

. * ^ i 1 carefully, and I am 

satisfied that the appellants are entitled to 
wntinuo the appeal even in the absence of 
the legal representatives of appellants lO 
and 12. The preliminary objection thusfalls 
to the ground. The second objection raised 
on behalf of the respondents was that Imti- 
azan, defendant 1, who had appealed to the 
lower appellate Court died on 23 rd .July 1936 
leaving respondents 1 and 2 as her sons and 
another son Mohammad Raza who has not 
been impleaded in tho appeal. It is con- 
tended that the failure of the appellants to 
implead Mohammad Raza in the appeal 
^uses the appeal to abate qua theinterestof 
Mohammad Raza inherited by him through 
his mother Imtiazan. I find from the record 
that upon the death of Imtiazan during the 
pend^cy of the appeal to tho lower appel. 
late Court all her three sons including 
Mohammad Raza were broughton the record 
as legal representativesand necessary amend- 
ment was made in the heading of tho memo- 
randum of appeal. The application also 
mentioned all the three sons as legal repre- 
sentatives and the order of the Court referred 
to all the three sons. Unfortunately, decree 
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respondents i 

and 2 and not Mohammad Raza. It was the 
duty of the respondents to have got the 
decree amended which was in their own 
favour so as to include the name of Moham- 
mad Raza the brother of respondents 1 and 2 
and It 18 not open to them to take advan- 
tage of that omission by urging that the 
ap^al abated as against Mohammad Raza. 

The appellants have appealed against the 
decree of the lower appellate Court which 
was made in favour of respondents i and 2 
only and they were not bound to implead 
Mohammad Raza in the appeal as there 
was no decree in his favour. I do not think 
that there is any substance in this objection. 
Uastly, on the merits, it has been contended 
that the finding of the lower appellate Court 
in respect of the plot No. 103 (house)/l 75 
(aliata) to the fact that the plaintiffs were 
not the owners of the house and that the 
defendants were not the licensees of the same 
18 not correct. It has been strenuously urged 
that Mt. Husaini was the original licensee 
of the house and that after her death her 
usband Bechu stayed in the bouse as a 
riyaya and Mt. Imtiazan defendant 1 who 
IS tho daughter of Bechu from his second 
wife came into possession of the said bouse 
in the same capacity. This contention is 
without force. Mt. Imtiazan had clearly 
alleged in her written statement that she 
claimed tho house as an owner in her own 
right and that tho case of license set up by the 
plaintiffs was absolutely false and neither 
she nor her predecessors-in-interesfc bad ever 
obtained license in respect of the land and 
the bouse. 

Tho trial Court came to a distinct finding 
that Mb. Husaini was not living in the bouse 
as a riyaya. It also found that there was no 
proof that the possession of Bechu or defan. 
dant 1 was of a permissive nature. The trial 
Court believed the evidence of defendant l 
and hold that the possession of Bechu and 
defendant! who had been livinginthe house 
in suit for more than 80 years was never 
discontinued, that it was of a hostHe natnra 
and that defendant i had succeeded in 
proving adverse possession. The argument 
raised herethat defendantlolaimed through 
Mt. Husaini and hor possession must there- 
fore bo deemed to be permissive was put 
forward in the trial Court but it was clearly 
negatived. The trial Court remarked that 
it was nobody’s case that Bechu or defen- 
dant 1 claimed through Mt. Husaini and 
there was no evidence to prove that permis- 
sion was given to Bechu and then to defen- 
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dant 1 to live Id the bouse. This finding 
was confirmed by the lower appellate Court. 
I am ol opinion that the finding is perfectly 
justified by the evidence on the record and 
cannot be disturbed. 

The other argument related to the chabu. 
tra marked A B C D in the plan attached 
to the plaint. It was argued that the lower 
appellate Court had not correctly interpreted 
para. 6 of Ex. A2, the report of the Tahsildar 
made in connexion with the proceedings 
under S. 145, Criminal P.C., against Imtiazan. 
This paragraph stated that the vacant land 
which had assumed the form of a chabutra 
by reason of the falling of mud of the wall 
of Imtiazan 's house has two old graves and 
one new grave. The trial Court concluded 
from this that there was no chabutra from 
before the falling of this wall. The lower 
appellate Court set aside tliat finding hold, 
ing that tho trial Court had overlooked the 
evidence of D. w. c and D. \V. 8 who defini- 
tely stated that there were chabutras on 
either side of the house of Imtiazan even 
before the wall fell down. This finding of 
the lower appellate Court is in my opinion 
fully justified and cannot bo questioned. 
Lastly it was argued that the appellants 
wore entitled to somo land which was alleged 
to lie between the chabutra in suit and tho 
wall of tho house No. 103. The lower appel- 
late Court rightly rejected that relief as in 
its opinion tho appellants had failed to pro- 
duce any evidence to identify that land and 
I do not BOO any reason to interfere with 
that finding. The result is that the appeal 
fails and is dismissed with costs. 

d.s./r.k. Appeal dismissed. 
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Youke and Ghulam Hasan JJ. 

Abdulla Khan — Plaintiff — Applicant 

v. 

Tirhhuan Dull Singh — Defendant 

Opposite Party. 

Civil Revision Appln. No. 103 of 1937, 
Decided on 28rd October 1940. 

. F. Agriculturitli' lUlief Act (27 of 1934), 
^ defendant in municipal tcri'icc dciu- 
ally rending at Fyzabad torrowin^ money and 
cxccutvig pronote in plamtiff's favour at Fyzabad 
— Plaintiff net aware of defendant 6cino oori- 
cuUurist aiid int(i{u<in{; suit at Fyzabad — Prior 
to inshtution of suit defendant diecharged from 
^rtn« and elaimifig to retide at village outside 
Court s jurtsdiction — But defendant actually 
Krved at Fytabad — Court when deciding that it 
had no jurtsdiction acquiring jurisdiction by 
reason of Oovernment notification but still dis- 
micnn^ suit as barred for not having been insti- 
iuled tn proper Court withinlimilalion— Plaintiff 
held entitled to benefit of S. 14, Limitation Act — 
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Court, held, under circumslancet of case could not 
act under O. 7, R. 10, Civil P. C., and that despite 
absence of formal return of plaint and its re-pre- 
seniation original plaint did not become time barred. 

The defoDdant who was in inunicipa! service at 
Fyzabad and actually resided there borrowed money 
from the plaintiil and executed a pronoto in his 
favour at Fyzabad. The plaintifl however was not 
aware of the fact that the defendant was an agri- 
culturist and instituted tho suit at Fyzabad. But 
prior to the institution of the suit the defendant 
had been discharged from municipal service and ho 
claimed to have gone away to his village, for pur- 
poses of residence, which w.ag outside the jurisdic- 
tion of the FyzabadCourt. ThoCourt when holding 
that it had no jurisdictiou to entertain the plaint 
had come to have jurisdiction by reason of a 
Government notiOcation but in spite of that ho 
held the plaint to bo time barred for not having 
been instituted in tho proper Court within limi- 
tation : 

Held that the mere fact that tho defendant was dis- 
charged from tho municipal service could not lead 
to the iuforcDCO that bo must necessarily h.avo left 
his residence in Fyzabad immediately after service, 
and could not inevitably have put tho plaintifl 
upon an enquiry as to whether tbedefoudauthad or 
had not loft Fyzabad for his village. The plaintiff 
was in the circumstances of tho case entitled to the 
bonoBt of 8. 14, Limitation Act : AIR 1937 All 
333: AIR 1940 Oudh 412; AIR 1914 Oudh 282 
and AIR 1922 All 404, liel. on; A I R 1933 Oudli 
112 and A I R 1929 Rang 297, Disling. [P 163 C 1, 2] 

Held further that tho Judge could not take 
action under 0. 7, R. 10, Civil P. 0.. inasmuch as 
when he hold that he bad no jurisdiction to enter- 
tain tho plaint ho himself had come to acquire 
jurisdiction, and that despite the absence of a for- 
mal return of tho plaint and its ro-presontation the 
original plaint did not become timo-barred : A I R 
1915 All 344, Rtff. on. [P 164 Cl] 

R. K. Dose — for Applicant. 

H. K. Qkosc and B, K. Dhaon 

for Opposite Party. 

Order. — This is an application under 
S.25, Provincial Small Cause Courts Act, 
arising out of a suit for recovery of mouoy 
on a promissory note executed bytbedefen- 
dant in favour of the plaintiff. The suit was 
thrown out by the learned Munsif sitting 
as a Judge, Small Cause Court, on the 
ground that the suit was beyond his terri- 
torial jurisdiction and that it was time 
barred. The facts are as follows : 

The defendant executed a promissory note 
on 5th April 1934, in favour of the plaintiff 
with interest at Bazar Salarganj, Fyzabad. 
The plaintiff instituted a suit on I6th Febru- 
ary 1937, for the recovery of Rs. 250, includ- 
ing interest, on the basis of the aforesaid 
promissory note, in the Court of the Munsif, 
North Fyzabad. The defendant’s residence 
was described in the plaint as mulialla 
Reidganj, Fyzabad. The Munsif, North, 
admittedly had jurisdiction over both Bazar 
Salarganj and Muballa Reidganj. Tho defen- 
dant was a treasurer employed in the Muni- 
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cipal Board at Fyzabad but was discharged 
from the service on 25th January 19S7, There 
were as many as three hearings, namely 
18th March 1937, 2Sth April 1997 and 27th 
May 1037, which were fixed for the final dis. 
posal of the case, but were adjourned from 
time to time as the Munsif had no time to 
take up tlie case. No written statement was 
filed on any of these adjourned hearings, 
although tho defendant was represented on 
the first two hearings by a counsel and was 
present in person at tho last adjourned 
hearing. On 27th May 1937, the case was 
again adjourned to 7th July 1937, when a 
written statement was filed by the defen. 
dant, wherein he admitted the execution of 
the promissory note but pleaded payment. 
The written statement bears tho date 18th 
March 1937, at the top as well as under the 
signature of the defendant at the bottom. 
Two more dates are given under the signa- 
ture. One is 28 th April 1937 and the other 
is 7th July 1937. It is clear from a look at 
the written statement that originally it was 
intended to be filed on I8th March 1937, but 
because the case was adjourned it .was not 
filed on that date. It was again intended to 
bo filed on 28th April 1937, the adjourned 
date of hearing, but again it was not filed 
on that date. Ultimately it was filed on 7th 
July 1937. In tho written statement tho 
defendant for the first time in para. I3 rais- 
ed the defence that ho is an agriculturist 
and resides in pargana Amsin, which is bo* 
yond the territorial jurisdiction of the Court, 
and as such the suit should have been filed 
in the Court of tho Munsif, Havali. It is 
quite clear from a look at the written state, 
ment that para. 13 is a subsequent addition 
and an after. thought and that on the three 
adjourned hearings the defendant, although 
present either in person or through counsel, 
never thought of raising the defence of juris, 
diction. Tho summons to the defendant was 
issued to his residence in muhalla Reidganj 
but the process-server on 28th February 
1937 reported that the defendant used to re- 
side in Reidganj but bo was not to bo found 
there. The summons was, however, served 
by another process-server on tho following 
day, namely 1 st March 1937, at Fyzabad. 
The learned Munsif framed two issues as 
preliminary issues in the case : 

(1) Wbotbcr tbo suit ia boyond tbo torrStorinl 
jnrisdiotlon of tbc Court ? and (2) Whethor tbo 
■nit is witbin timo ? 

After recording evidence of the parties 
be held against the plaintiff upon these two 
issues and dismissed the suit. His finding 


was that although the defendant used to 
reside in Muhalla Reidganj while he was in 
service, yet he had left that residence for 
village Salon in pargana Amsin since he was 
discharged from the municipal service. He 
also held that the defendant was an agri- 
culturist and according to the provisions of 
s. 7 (a), U. P. Agriculturists’ Relief Act, the 
suit should have been instituted in that 
Court within the local limits of whose 
jurisdiction the defendant actually and 
voluntarily resided, and as the defendant 
resided in village Salon, pargana Amsin, the 
suit should have been filed in the Court of 
the Munsif, Havali. The suit was therefore 
instituted in the wrong Court. It may be 
mentioned that pargana Amsin came under 
tho jurisdiction of the Munsif, North, in 
May 1937, although it was not included 
within bis jurisdiction at the date of the 
institution of the suit. Tho learned Munsif 
held that this fact could not help the plain, 
tiff and the suit not having been instituted 
in a right Court within limitation was 
barred by timo. He refused to extend the 
benefit of s. l l, Limitation Act, to the plain, 
tiff holding that the -plaintiff in instituting 
this suit had shown himself to be negligent 
and had not established good faith. 

The plaintiff filed the present application 
for revision against the aforesaid dismissal 
of the suit. The matter came up originally 
before our learned brother, tho late Radha 
Krishna Srivastava J., who referred the 
case for decision to a Bench of two Judges 
of this Court by his order dated I3th March 
1940, as in his opinion the case involved 
some important questions of law. In the 
referring order our learned brother did not 
feel disposed to follow tbo view expressed 
in 1937 A L J 176,* where in a similar case 
the principle of S. 11, Limitation Act, was 
applied and the soit was held to bo witbin 
timo. 

Two points have been raised before us in 
arguments on behalf of the plaintiff-apph- 
cant. The first is that the finding of the 
lower Court that tho defendant did not 
reside at Reidganj at the time of tho insti- 
tution of the suit Is not according to 
it has ignored important evidence. The 
second point raised is that in any vie\y o 
tho matter the benefit of S. 14, Limitation 
Act, should have been extended to the plain- 
tiff and the suit should have been bold 
within time. 

I. (‘87) 24 A I R 1087 All 888 : 108 J 0 930 : 1937 
A L J 170, Abmad v. Ram Obander. 
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As regards the first point, the lower Court 
refers to the evidence of the defendant him* 
self, who stated that after he was disoharg. 
ed from service he left muhalla Beidganj 
and shifted to bis home in village Salon, 
and observes that the statement is probable 
in view of the fact that the first process- 
server reported on 28th February 1937, on 
the back of the summons, that the defendant 
was not found at bis house in Beidganj. 
The lower Court has completely ignored 
the fact that on the very next day the ser- 
vice of the summons was effected upon the 
defendant in Fyzabad. The defendant rea- 
lized bis provident fund in the Municipal 
Board some time in March 1937, and the 
lower Court remarks that the defendant may 
have visited Fyzabad in connexion with the 
receipt of bis provident fund when he was 
served on 1 st March 1987. No evidence how- 
ever was produced by the defendant to 
substantiate this assertion. The vakalat- 
□ama dated 10th March 1037, filed by the 
defendant engaging a pleader on his behalf 
mentions his residence as muhalla Beidganj, 
Fyzabad. The more fact that the defendant 
was discharged from the municipal service 
on 25th January 1937 cannot lead to the 
inference that ho must necessarily have left 
his residence in Fyzabad immediately after 
service, specially when we find that ho was 
actually served in Fyzabad on ist March 
1937. It appears that along with the plaint 
the plaintiff filed an application for injunc. 
tion against the defendant restraining the 
Municipal Board from paying the provident 
fund money to the defendant. In that appH- 
cation he stated that the defendant bad 
resigned the service about a month ago. 
From this the lower Court concludes that 
the plaintiff must have been aware that the 
defendant bad left Fyzabad as there was no 
reason for him to stay any longer in muhalla 
Beidganj and that it was the duty of the 
plaintiff to have made proper enquiries 
about the defendant’s residence before insti- 
tuting the suit. We do not think that the 
mere fact that the defendant bad resigned 
service should inevitably have put the 
plaintiff upon an enquiry as to whether the 
Idefendant had or had not left Fyzabad for 
his village. The plaintiff had no ground 
whatever for thinking that the defendant’s 
residence was otherwise than at the place 
whore ho was employed, where he bor- 
rowed the money and whore ho actually 
executed the promissory note. Having re- 
gard to the circumstances stated above, wo 
are of opinion that the lower Court was not 


justified in overlooking important evidence 
and in coming to the finding that the defen- 
dant was not residing in Fyzabad at the 
time of the institution of the suit but bad 
left for his village immediately after he was 
discharged by the Municipal Board. 

Even if we were prepared to uphold the 
finding of the lowor Court upon tlio first 
point, which wo do not think is at all justi- 
fied by tho materials on the record, we are. 
satisfied that the plaintiff had made out a| 
case for exclusion of time during which he 
was prosecuting the jiroccedings with due 
diligence and in good faith. It is urged on 
behalf of the plaintiff-applicant that lio was 
not aware at the date of tho suit tb it tlio 
defendant was an agriculturist and that ho 
had no motive for tiling the suit deliberately 
in a wrong Court, namely the Munsii', 
North Fyzabad, when he could have easily 
instituted the suit in the Court of the 
Munsif of Havali, as the two Courts were 
situate in the same compound. There is no 
evidence on the record to show that tiie 
plaintiff was aware of the fact of tlio defen- 
dant’s being an agriculturist, and as wo liave 
pointed out above there are strong indica- 
tions to show that the plaintiff bona fido 
believed that the defendant resided in Reid- 
ganj, Fyzabad. He had no reason whatso- 
over for thinking that because the defendant 
bad been removed from service he had 
automatically ceased to reside at his actual 
place of residence in Beidganj. The learned 
Munsif could not take action under o. 7, 
R. 10 , Civil P. C., and return the plaint to 
bo presented to the Court of tho Munsif of 
Havali, in which the suit should have been 
originally instituted, inasmuch as when lie 
held that ho had no jurisdiction to enter- 
tain the plaint he himself had come to 
acquire jurisdiction by reason of certain 
Government notification. It would have 
been an act of supererogation on his part 
to have formally noted on the back of tho 
plaint that it was returned from the Court 
of tho Munsif, North, existing prior to tho 
notification to the Court of tho Munsif, 
North, as constituted after the notification, 
namely himself. It is clear that the learned 
Munsif could not have passed an order re- 
turning the plaint earlier than iith August 
1937, when ho actually came to hold that he 
bad DO jurisdiction. 

It was held in SO i c 544'' by the Allaha- 
bad High Court that where a plaint which 
had bee n presented within time was return- 

2. (’15) 2TrR 1916 All 344 : 30 I C 544, Gaoga 
Prasad v. Bamanaod Oir. 
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ei3 to be re-pi'esented to the proper Court 
and "was re-presented in accordance with the 
order of the Court but after the limitation 
for the original suit had expired, the re-pre- 
sontation was a continuance of the suit and 
therefore the suit was not barred by limi. 
tation. Following the view enunciated in 
this case, we are of opinion that despite the 
absence of a formal return of the plaint and 
'itsre-presentation the original plaintdid not 
Ibeconie time-barred. As regards tho appli. 
cation of tho principle of S.14, Limitation 
Act, to the circumstances of the present 
case, we are satisCed that tlie plaintiff lias 
established the essential condition required 
by that section, viz., the prosecution of the 
civil proceedings in good faith and with due 
diligence in the Court of the learned Mun- 
sif, North, and as such the time taken in 
prosecuting those proceedings should he ex- 
cluded in computing the period of limita- 
tioo prescribed for the filing of the suit. 

In somewhat similar circumstances tho 
Allahabad High Court in loai A L.T 17 g’ held 
that where the objection of jurisdiction was 
based on S.7 (a). U. P. Agriculturists' Kelief 
.\ct, fho plaintiff was entitled to tho bone- 
fit of s. 11 , Limitation Act, and tliat tlio 
l laint presented by him after tho period of 
limitation had gone out was within time. 
1 his case hashoeu followed in 1010 OWN G.17,^ 
wherein it was hold that where a plaintiff 
in ignorance of tho special forum prescribed 
by the .Agriculturists’ Relief Act prosecutes 
liis suit in a Court without jurisdiction, ho 
must he deemed to have been prosecuting 
with duo diligence and in good faitb the 
I-rocecdings in tho wrong Court, so that ho 
is entitled to the benefit of S. M, Limitation 
Act. Good faith” has been defined in tho 
Limitation Act as follows: “Nothing shall 
be deemed to be done in good faith which is 
not done with due care and attention.” 
Ilaving regard to the fact and circumstan- 
ces of tho present case, wo have no doubt 
that tho plaintiff did all lio could to servo 
the defendant soon after tho institution of 
tho suit and succeeded in getting him serv- 
ed on 1 st March 1937, in Fyzabad. Ho there- 
fore acted with due diligence, and there was 
no absence of due care and attention on bis 
part in the conduct of prosecution of tho 
suit. 

In 17 o c 210 * it was hold in a suit for 
pre-emption in which the claim liad been 


3. (’40) 27 A I R 1940 Oudh 412 : 190 I C 98 : 1940 
OWN C67, Ram Shankar v. Boeban Obaudhari 

4. (’14) 1 A I R 1914 Oudh 282 : 25 I 0 403 : 17 
0 C 210, Ram Da;al v. Sarju Prasad. 


A. i; B. 

undervalued and the plaint was returned 
for presentation to the proper Court on the 
correct valuation having been discovered, 
that as there was nothing to show a deli, 
berate or reckless undervaluation of the 
property in order to secure some improper 
advantage or a mala fide desire to institute 
the suit m a wrong Court, s. 14 . Limitation 
Act, applied to the case and the plaintiff 
w^ entitled to the exclusion of time daring 
which he had been prosecuting the pro- 
ceedings in the Court of the subordinate 
■ludge. In A I R 1922 ALL 404® it was held 
that the time during which a Court holds 
up a case while it is discovering that it 
ought to have been presented in another 
Court, is time which ought to be excluded 
in computing the period of limitation which 
is applicable, as provided by s. 14 , Limita. 
tion Act. It cannot be said that a plaintiff 
is not prosecuting a suit with due diligence 
in a Court of first instance when the delay 
is caused by tho action of the Court itself. 

Tho learned counsel appearing on behalf 
of tho opposite party has argued that not 
only tho institution of the suit against the 
agriculturist but the trial as well has been 
forbidden by s. 7 of the U. P. Agriculturists' 
Relief Act, and that under cl. (a) of that 
section unless tho agriculturist defendant 
actually and voluntarily resides within the 
local limits of the jurisdiction of the Court, 
the Court has no jurisdiction whatsoever 
to try tho suit against him. Ho has cited 
1938 o w N 801.® This proposition is, how- 
ever, not contested by the learned counsel 
for the applicant. The learned counsel for 
the opposite party has also relied on 1933 
OWN 3G0^ iu support of the proposition 
that speaking generally negligence on the 
part of counsel cannot he relied upon by 
the litigant in order to support a plea that 
ho was prosecuting an application in good 
faitb though in a wrong Court. This case 
has no application to tho present case 
there is no question here of any counsel s 
negligence. Ho lias also referred to 7 Bang 
4CG.® It appears that an order under 0. 2l» 

R. G3. Civil P. C.. having been made against ^ 
a party, the aggrieved person ch ose to app4 

5. (’22) 9 AIR 1922 All 404 : 70 I C CIS, Ml- 


Maryam Bib! v. Ram Das. . ii 

6. (’88) 26 AIR 1938 Oudh 224 : 177 I® 181 • i» 
Luck 218 : 1938 OWN 801, Guliiri Siogn '■ 
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8. (’29) 16 AIR 1929 Rang 297 : 120 I 0 ^6 .1 
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lor revision of such an order and after the 
dismissal of his revision application filed a 
declaratory suit more than a year after the 
passing of the order under 0. 21, R. 68. The 
question was whether he could claim the 
benefit of s. 14, Limitation Act, and ask for 
exclusion of the time taken up in revision 
proceedings. It was held that the pro- 
ceedings contrary to a clearly expressed 
provision of law could not be regarded as 
prosecuting another civil proceeding in good 
faith, and the plaintiff was not entitled to 
any exclusion of time. Order 21, R. 03, Civil 
P. C., mentions clearly that the party against 
whom an order is made may institute a suit 
to establish the right which he claims to 
the property in dispute, but, subject to the 
result of such suit, if any, the order shall 
be conclusive. Since the rule itself provides 
a remedy by way of a suit, a person or bis 
advocate choosing to apply for revision of 
such an order cannot rightly bo regarded 
as prosecuting a civil proceeding in good 
faith. This decision, therefore, has no appli- 
cation to the present case. 

For the foregoing reasons we are of 
opinion that the decision of the lower Court 
cannot bo maintained. We, therefore, allow 
the application, set aside the decision and 
remand the case to the lower Court with 
direction to dispose of it according to law. 
The applicant will get his costs from the 
opposite party in this Court. Costs in the 
Court below will abide the event. 

G.N./n.K. Application allowed, 
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Jagdish Narain— Plaintiff — Appellant 

v. 

Bishuti Ball and others — Defendants — 

Respondents. 

Second Appeal No. 294 of 1937, Decided 
on 6th November 1940, against order of 
Addl. Judge, Small Causes and Additional 
Civil Judge, Lucknow, D/- 30th March 1937. 

Limitation Act (2908). S. 7 — Case falling 
under S. 7 — Word “discharge" in S. 7 includes 
discharge of right to sue — Joint Hindu family of 
brothers — Right to sue for recovery of property 
improperly alienated by guardian 4s joint — 
ilanager of such family can give discharge or 
release of aforesaid right to sue — Consequently 
failure of elder brother, on attaining majority 
and buoming manager, to sue toilhin 2in(t(a{ion 
bars right of younger brothers also. 

Bectioo 7 bars a suit by a youoger minor member 
of a joint Hindu family in a caso where an older 
brother having become major and having therefore 
also become manager of the joint family, has failed 
to InBiitnte a suit within the period of limitation 
applicable to him. [P 160 0 1] 
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The ^ord "disebarge*’ Id 8. 7 jb wido eoougb to 
iocludo the discharge o( a right to iofititule suit, 
Tboro CAD bo do doubt that the right oi the 
members of a joint Hindu family consisting of 
brothers to iostituto a suit to recover property 
improperly alienated by their guardian is a right 
jointly enjoyed by them and they must be regarded 
as persons jointly entitled to institute the suiti 
The manager of such a family of brothers can givo 
a discharge or release of the aforesaid right to sue^ 
Consequently ou tbo failure of the elder brother to 
sue ou attainiug majority and becoming managoc 
of the joint family within the period of limitation 
tbo right to sue becomes barred not only against 
the elder brother but also against the younger 
brothers who cannot be said to have a separate 
individual right to institute such a suit ; laro 
revietccd. [P 1C7 C 2 ; P 1C9 C 2] 

D. Ps Khare — for Appellant. 

Parmatma Scran Duivedi — 

for ResponJouti 1 to 

Judgment. — This is a second appeal \>y 
Jagdish Narain, plaintiff, whose suit to ro- 
cover possession of land by demolition of con. 
structions and for price of patawar grass was 
dismissed by the Munsif, Ilavali, Lucknow, 
whoso decree was confirmed iu appeal by 
the additional civil Judge of Lucknow. The 
plaintiff is the son of one Parshotam Narain 
who is said to havo died iu or about tlio 
year 1918. Parshotam Narain was the owner 
of an ancestral share in village liliilawan 
which included the plots in suit Nos. '-IG and 
517 measuring respectively 13 biswas and ii 
biswas. On the death of Parshotam Narain, 
his two sons, Jagdisli Narain, plaintiff, and 
Hirday Narain, defendant 4, were minora 
and Mt. Binda Dei, his widow, became their 
certificated guardian. It was said by the 
plaintiff that in 1925 defendants i to 3 took 
illegal possession of these plots and construc- 
ted 40 residential quarters thereon. It haa 
been found that in fact Mt. Binda Dei, their 
certificated guardian, through her general 
agent, Chbote Lai, on 23rd January 1920 
executed a deed of perpetual lease in favour 
of the father of defendants l to 3 in which 
the rent of the plots was fixed at Rs. 12 per 
annum which rent had admittedly been 
paid thereafter. Defendants 1 to 3 claimed 
to have acquired title by adverse possession 
both to the land covered by the construe- 
tions and also to the whole of the two plots. 
They further contended that as the older 
brother of the plaintiff Hirday Narain, who 
had been impleaded as defendant 4 in the 
suit, bad been manager of the joint family 
property and was bound to institute a suit 
either within 12 years of the date of dis. 
possession by the defendants or within 
three years of his attaining majority ou 8th 
November 1930, had failed to institute any 
suit, the present plaintiff was barred from 
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instituting the pi'esent suit for possession of 
the plots. For the plaintiff it was contended 
that Mt. Binda Dei’s agent was not com. 
petent to execute this deed of perpetual 
lease which was invalid as being unstamped 
and unregistered. 

By the trial Court it was held that Chhoto 
Lai was competent to give the lease of the 
plots in suit and that defendants 1 to 3 had 
acquired a prescriptive title to hold the plots 
as permanent lessees on payment of Rs. 12 
per annum, that the lease was invalid and 
that the plaintiff’s suit was barred by time. 

In the lower appellate Court, as is stated 
in the judgment of the learned additional 
civil Judge only two points were argued, 
first that defendants l to 3 had failed to 
prove the power of attorney which was said 
to have authorized Chhote Lai to execute 
this perpetual lease, and secondly that the 
suit was not barred by limitation. On both 
these points the learned additional civil 
Judge held against the plaintiff.appellant, 
and therefore confirmed the decision of the 
trial Court dismissing the suit. The impor- 
tant point to be remembered in the present 
appeal is that the execution of this unrogis- 
tered perpetual lease in favour of Murli 
Dhar, father of defendants l to 3, by Chhote 
Lai on 23rd January 1020, was proved. It 
follows therefrom that the dispossession of 
file plaintiffs has to be taken as beginning 
from that date, and therefore a suit for the 
recovery of possession must necessarily be 
barred after 22nd January 1932, unless by 
the application of Ss.o and 8, Limitation 
Act, it could bo extended as far as the date 
on which the suit was actually instituted, 
20th January 193G. 

In this case we have listened to a consi. 
derable amount of argument in regard to 
the validity of the deed of perpetual lease. 
Ex. A.i, and also the proof of the power of 
a^ttorney Ex. A.20, on the authority of which 
Chhote Lai, general agent of Mt. Binda Dei, 
was said to have executed the lease. Learned 
counsel for the appellant contended that 
defendants 1 to 3 had failed to prove that 
Chhote Lai had any authority to execute 
the lease. In regard to the power of attorney 
the facts were that the original power of 
attorney would necessarily have been in the 
possession of Chhote Lai unless he was called 
upon by his master to return it. Actually 
Chhoto Lai was dead and the presumption 
would be that this document would be in 
the hands of Chhote Lai's heirs. In order 
to be able to lead secondary evidence of this 
document defendants i to 8 had to give 
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notice under S.66, Evidence Act, and they 
only gave notice to the plaintiff. It most 
obviously be doubtful whether this power 
of attorney was within the possession or 
power of the plaintiff, and therefore it was 
contended that defendants 1 to 8 had not 
put themselves in a position which entitled 
them to lead secondary evidence. It has 
been argued however, and cases have been 
quoted in support of the proposition, that 
unless such a point is raised in the trial 
Court, it is too late in appeal, much more 
so in second appeal, to raise, in regard to a 
document which had been admitted, the 
point that the party on whose behalf it was 
admitted did not put themselves in a posi- 
tion to claim its admission. 

Secondly it was argued that even if defon- 
dants 1 to 3 put themselves in a position 
which entitled them to produce secondary 
evidence of the power of attorney. Ex. A.20, is 
not a copy, but a copy of a copy, and there- 
fore it is not secondary evidence within the 
purview of s. C3, Evidence Act. On this point 
it would have been sufficient to say that an 
original copy of that power of attorney was 
present on the file of a guardianship case 
which was called for and produced before 
the trial Court, and therefore the copy on 
which that Court really acted was not a 
copy of the copy but the copy itself. We 
would uot have been prepared to reject 
Ex. A-20 on the ground that it is a copy of 
the copy because we regard Ex. A-20 as only 
representing on the file of the trial Court 
the copy which is in the file of the guar- 
dianship suit and was there marked by the 
Court as having been compared with the 
original. A further point was argued that 
oven if defendants l to 3 were entitled to 
lead secondary evidence of this power-of- 
attornoy, there was a burden on thorn none 
the loss to prove due and intelligent execu- 
tion of the powor-of-attorney. On this point 
however reference was made for defondants- 
respondents l to 3 to S.89, Evidence Act, 
which provides that 

th® Court sbatl prosumo that ovoty dooumoat, 
callod (oraud uot produced after notloo to produoo, 
was attostod, stamped aod executed in the manner 
required by law. 

There might, of course, be a doubt as to 
whether this goes ns far as is necessary in 
order to validate and put on a completwy 
satisfactory footing a document executed y 
a pardanashin lady. The fact ff 

remainthat it is free from doubt thatObbo 
Lai did act for years os general agent oj 
Mt. Binda Del. It was pointed out on bebaU 
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of the appellant that in any case this lease 
required the sanction of the District Judge 
under the provisions of B.29, Guardians and 
Wards Act. Absence of this sanction would, 
of course, render the lease invalid and there- 
fore voidable, but learned counsel for the 
appellant sought to contend that the docu. 
ment was completely void as executed 
without authority, and therefore he argued 
that the other questions raised of ratification 
and estoppel could not arise. 

All this argument in regard to the execu- 
tion of the lease however admittedly leads 
nowhere unless it be first found that the 
plaintifT’s suit was instituted within limita- 
tion. As we have already pointed out, it 
makes little difference in the present case 
whether the suit so far as limitation goes 
was framed as a suit to recover possession 
of property of which the plaintiff and his 
elder brother had lost possession in 1920 or 
it be treated as a suit to avoid the transfer 
made by the guardian. The suit was not 
framed in the latter form. Had it been so 
framed, it roust have boon instituted by the 
older of the two sons of Parshotam Narain, 
Hirday Narain, within three years of his 
attaining majority under Article 44, Limita. 
tion Act. Failing a suit by Hirday Narain, 
prima facie it would be competent for the 
present plaintiff to institute this suit within 
three years of the date on which he attained 
majority, which appears to have been 20th 
January 1933, but tbo question would arise 
in that case whether Hirday Narain not 
having instituted a suit, the suit by Jagdish 
Narain was not barred in view of the pro- 
visions of B. 7, Limitation Act. On the other 
hand the suit having been actually filed as 
a suit merely for recovery of possession the 
period of limitation under Art. 142, Limita. 
tion Act, was 12 years from the date of dispos- 
session and this period would have expired 
on 22nd January 1932. Hirday Narain had 
become a major on 8th November 1930, and 
would have obtained no extension of time 
for instituting a suit. His younger brother 
Jagdish Narain might possibly have been 
able to claim an extension of three years 
under ss. 6 and 8, Limitation Act, from the 
date of bis majority but that again would 
be subject to the provisions of S.7, Limita- 
tion Act. 

The only real question therefore for de- 
cision in the present cose is whether in 
view of the fact that no suit was instituted 
at any time by the elder brother and 
manager of the joint Hindu family Hirday 
Narain and a suit by him is barred by limi- 


tation, it is competent for the younger bro. 
bher Jagdish Narain to maintain the present 
suit which in bis case, if he has an indo- 
pendent right, is not barred by limitation. 
It is because of the view that we take on 
this point that we have not considered it 
necessary to come to any findings on the 
numerous other points which have been 
raised in this appeal and cursorily indicated 
above. Section G, Limitation Act, provides 
that: 

Where a person entitled to institute a suit .... 
is, at the time from which the period of limitation 
is to bo reckoned, a minor, or iosano, or an idiot, 

he may institute the suit within the same 

period after the disability has erased, as would 
otherwise have been allowed from the time pres- 
cribed therefor in the third column of the first 
schedule. 

Section 8 provides a special limitation on 

the general rule in s.C and provides that: 

Nothing in s. C or in s. 7 applies to suits to cnforco 
rights of pre-emption, or shall be deemed to ex- 
tend, for more than three years from the cessation 
of the disability or the death of the person affected 
thereby, the period within which any suit must be 
instituted or application made. 

This is the section wliich lays down the 
three years' rule. Under S.7 it is provided 
that ; 

Where one of several persons jointly entitled to 
institute a suit or make an application for the 
execution of a decree is under any such disability, 
(that is minority, insanity or idiocy) and a dis- 
charge can bo given without the concurrence of 
such person, time will run against them all: but, 
where no such discharge can bo given, time will 
not run as against any of them until one of them 
becomes capable of giving such discharge without 
the concurrence of the others or until the disabi- 
lity has ceased. 

The effect of this section in the present 
case is that if it be held that the elder 
brother Hirday Narain who became major 
in 1930 was capable of giving a discharge 
within the meaning of section 7, then the 
period of limitation for filing the present 
suit finally expired not only as against 
Hirday Narain but also as against Jagdish 
Narain, plaintiff, on the 22nd January 1932. 
The question for decision is a pure question 
of law and a number of cases have been 
quoted to us. It is conceded that all the 
High Courts with the exception of the 
Allahabad High Court give a wide signifi- 
cance to the word “discharge” and interpret 
it as including discharge of the right to 
institute a suit. This interpretation of the 
section is clearly supported by the wording 
of S.8, because if s.7 did not include suits 
other than suits for debt (as held in some 
cases of the Allahabad High Court) there 
would have been no necessity in s. 8 to make 
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any reference in connexion with S. 7 to suits 
to enforce rights of pre-emption. 

For the plaintiff-appellant reliance was 
placed in the first instance on 3i all 15G.^ 
In that case the certificated guardian of two 
Hindu minors sold certain property of the 
minors without the sanction of the District 
Judge. Within three years of his attaining 
majority, the younger of the two minors, 
who were brothers, sued to avoid tlie sale. 
The elder, however, bad come of age several 
years earlier and had taken no steps to re- 
pudiate the transaction. It was held that 
"the suit was not barred by limitation,” on 
the view that the elder brother had never 
acted as manager and tliat all he did was to 
remain inactive without taking any step to 
recover possession of tho property or set 
aside the transaction which was completely 
against the interest of himself and his minor 
brother. Tlie learned Judges held : 

On tho whole we have cometolhoconclusion that 
plamtiQ 1 (tho elder brother) was not capable of 
piving a discharge without the concurrence of 
ptaintifl 2 within tho meaning of S. 8 of Act 15 of 
1877. Tho consequence is that time did not run 
against oitber of tho plaintiffs and the suit is 
maintainable. 

In a subsequent case of tho same High 

Court which went up to the Privy CoiincU, 

63 I A 3G," the view had been taken that S. 7 

of tho present Limitation Act was limited 

in its application to tltose m-attors, debts 

and tho liko, to which the word "discharge” 

is in its most ordinary sense applicable. On 

that ground a certain suit by one of two 

brothers to set aside a transfer by tho father 

and m.anager of the joint family property in 

the lifetime of tho father was hold to bo 

within time, although the elder had not 

instituted such a suit within limitation. In 

the Privy Council the suit was also held not 

to be barred by time, probably bocauso it 

WM conceded by learned counsel that the 

suit could not bo barred. In the judgment 

Lordships wrote that on the question 

of limitation they concurred with the view 

of the High Court, and this decision was 

interpreted in two later Allahabad cases, 

AIR 1930 ALL 801^ and AIR 1931 ALL 378* 

as meaning that tho Privy Council had 

accepted the view of s. 7 expressed bv the 

1^’09) 31 Ail 15G : 11 d 824 : 6 A L J 62, GaDga 
Dayal v. Jlaui Ram. “ 

2* <’26) 13 A I R 1926 P C 16 : 93 1 0 210 : 48 All 
162 : 63 I A 80 (PC), Jawabir Singh v. Udaf 
Parkaab. 

3 . (’80) 17 A I R 1930 All 801 : 130 I 0 G91 : 52 
^ 768 : 1930 A L J 862, SheooaDclaD Prasad v. 
Mt. Tahirao Bibl. 

4 . ('81) 18 A 1 R 1931 All 878:135 IC 116 

Boghunath Prasad y. Jwala Praead. ' 
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High Court. Other High Courts examining 
these cases have come to the conclusion that 
nothing more was meant than that their 
Lordships concurred with the High Court 
ID the decision that the suit was not barred 
by limitation as indeed they must almost 
necessarily have done, since that point was 
conceded by learned counsel for the appel. 
lants, although not on the ground stated in 
the High Court’s judgment. In a later judg. 
ment of the Allahabad High Court, air 1935 
ALL 740,* tho narrow view of section has 
been entirely given up without its even 
being discussed. It would seem therefore 
that oven in Allahabad the narrow interpre- 
tation of s. 7 as applicable only to matters of 
debts no longer holds the field. Learned coun. 
sel for the appellant conceded that in Bom- 
bay, Madras, Patna and Lahore the mors 
elastic view of S. 7 is the one which pre- 
vails. On behalf of respondents 1 to 3 , apart 
from the recent Allahabad case, reliance 
lias been placed on a I R 1934 Mad 4Gy® in 
which the headnote runs : 

Where two brothers sue for a declaratioD that a 
sale by their mother is invalid and If one brother 
comes of ago and .allows throe years to pass before 
suing, time has run against the younger brother 
also. 

In this case there was some discussion of 
the Privy Council decision in 53 I A 36,* but 
it was considered that it had been misinter- 
preted. In a Full Bench case of the Patna 
High Court, A I R 1937 Pat 435,* it was held 
that 

in an UQ<]iv!(le<] Hindu Uxxnilj governed by thfl 
law of Mitalcsbara an older brotbor who has attain* 

C(1 majority and is tho manager of tho family can 
without the concurrence of bid minor brother or 
brothers give up tho right to buo for the recovery of 
property which baa been improporly alienated by 
their guardian at a time whonali the brothers were 
minors. Ucnco a suit to rocovor such property, If 
barred against tho majoroldcr brother who is karta, 
is also barred against other minor brothers. 

It wft3 also held that . 
tho term 'discharge' in S# 7, Limitation Act, does 
not moan merely a discharge of pecuniary liability^ 
but has a wider signidcanoo and includes a release 
of rights in immovable property such as even the 
o<^uity of rodomptiOD or a release of other rights, as 
for instance, a right to institute a suit. 

Id Bombay in 45 Bom 44G® the same view 
has been taken. In that case throe brothers^ 

5. (*35r22”A I R 1935 AH 749 7165 fC 569 ; I9M 

A L J 833 : 67 All 891, Anrudh Rai v. bant 
Prasad Rai. -a 

6. (’34) 21 A I R 1994 Mad 4G9 : 160 I C 76 ? oS 
hfad 165 : 67 MLJ 27, Jaddu Padhi v. Chokkapa 

BoJdu. ^ 

7. (’87) 24 A I R 1987 Pat 486 J 170 I C 362 . 

Pat 422 : 18 PLT 885 (P B), Karan Singh v. 

Totar Kuor. .. 

8. (’21) 8 AIR 1921 Bom 289: 69 I 0 769: <5 '{ora 

446:22 Bom LR 1383, Bapu Tatya v. Bala 
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members of a joint Hindu family, sued in 
1915 to recover possession of property after 
setting aside a sale deed passed by their 
mother during their minority on 2dth July 
1905. FlaintiHs 1 and 2 were minors and 
plaintiff 3 was more than 21 years of age at 
the date of the suit. The suit was held 
barred as against plaintiff 3, but a question 
having ai'isen whether it was barred as 
against plaintiffs 1 and 2 under S.7, Limi- 
tation Act, 1906, it was held ; 

It was barred as agaiast plaiotifis 1 aud 2 also 
iDasmuch as plaiatiQ 3 on bis attaining majority 
became manager of the joint family and as such 
could give a valid discharge and acquittance of all 
claims against the defendants without the con- 
currence of the minor plaintiOs. 

It was remarked by one of the Judges 
that 

the main object of the Legislature in S. 7 is to 
limit the indulgence which is otherwise given to 
minors, so that if there are several minors who 
can claim the benoGt of 8. 7 that concession does 
not extend to cover the whole period of time up to 
the youngest of the minors becoming a major, but 
can only be availed of by the eldest of them. 

It is obvious that this givos u wide inter- 
pretation to S.7, Limitation Act. In another 
case of the Bombay High Court, 52 Com 441,® 
it was held that 

under 8. 7, Limitation Act, 1903, a manager of a 
joint Hindu family can give a valid discharge 
without the concurrence of the minor members of 
the family in the case of an application to execute 
a decree, just as he can in the case of a suit, and 
the mere fact that one of the members is a minor 
will not prevent time running against all the 
members of the family. 

Reliance was placed in this case on 15 Bom 
44G® quoted above. In the light of the gene- 
ral consensus of other High Courts as to the 
, interpretation of s.7. Limitation Act, we 
jfeel no doubt that in all cases to which the 
.terms of 8.7 are strictly applicable that 
section bars a suit by a younger minor 
member of a joint Hindu family in a case 
where an elder brother having become 
major and having therefore also become 
manager of the joint family, has failed to 
institute a suit within the period of limita- 
tion applicable to him. 

Learned counsel for the appellant in his 
reply drew our attention to a single Judge 
case of the Madras High Court in a i R 1939 
Mad 907*® in which the learned Judge drew 
attention to the importance of considering 
the question whether the disabling provi- 
sions of 6. 7, as apart from the general scope 

9. (’29) IG A I R 1929 Bom 1^: I'lb I O 276 : 62 
Bom 441 : 30 Bom L R 637, Supdu DoulaUlog v. 
Bakburam Ramji, 

10. (*89) 26 A I R 1939 Mad 907 : 189 I 0 167 ; 
(1989) 2 M L J 619, Kuobi KaDoao v, Vazbayil 
Devoki. 
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of the section which is covered by the 
above cases, are strictly applicable. The 
questions which would arise in this con- 
nexion in the present case are, first whether 
Hirday Narain and Jagdish Narain were 
jointly entitled to institute the present suit 
and secondly whether Ilirday Narain as 
manager of the joint family was capable of 
giving a discharge without the concurrence 
of Jagdi.sh Narain. In our opinion there can 
be no doubt that the right of the members 
of the joint Hindu family consistirig of 
Hirday Narain and Jagdish Narain to insti- 
tute a suit to recover tlio property in the 
possession of defendants l to 3 is a right: 
jointly enjoyed by them and they must bo 
regarded as persons jointly entitled to in- 
stitute the suit. Secondly wo can see no 
justification for holding that the manager of 
the joint Hindu family consisting of those 
two persons was not capable of giving a 
discharge or release of the right to institute 
such a suit. In our opinion it is clear that 
on the failure of Hirday Narain to institute 
a suit within the period of limitation {'res- 
cribod for a suit by him, the right of suit 
for the recovery of this property became 
barred not only against Hirday Narain but 
also against the other members of the Hindu 
joint family and it could not be said that 
Jagdish Narain had a separate individual 
right to institute such a suit. We have no 
hesitation in holding that the present suit is 
barred by limitation in view of the provi. 
sioDS of S.7, Limitation Act. The plaintifl’s 
suit was therefore rightly dismissed. Thoro 
is no force in this appeal which accordingly 
fails and is dismissed with costs. 

O.N./R.K. Appeal dismissed. 

A. I. R. 1941 Oudh 169 

Thomas G. J. and Ziaol Hasan J. 

All India Barai Mahasabha through 
Kshetra Nath Sen — Plaintiff 

Appellant 

v. 

Pandit Jangi Lal Chaurasia 

Defendant — Respondent, 

Misc. Appeal No. 91 of 1937, Decided on 
12tb November 1940, against order of Civil 
Judge, Lucknow, D/. 5th August 1937. 

Civil P. C. (mi), 0. 3, li. 2. S. 26 and 0. 42, 
H. 2 — Prescntalion of every document in Court 
must be governed by O. 3, li. 2 — O. 42, R. 2 is 
combination of S. 26 and O. 3, R. 2 — Presenta- 
tion of idaint, memo of appeal or application to 
Munsarim of Court is “act in any Court” within 
meaning of 0. 3, R. 2 — Application under Sch. 2 
Para. 20 presented by parly’s counsel — Counsel's 
certificate of practice expiring before dale of ire- 
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sentation find rcnciced only afUr aforesaid date— 
Presentation of application is invalid. 

Order 3, Rule 1 contains a general provision re* 
lilting to procedure in Courts and is asmuch appli* 
calle to the presentation of suits as to that of 
appeals and applications for execution. O. 41, R. i 
is in fact a combination of the provisions of 8. 26 
and O. 3, R. 1. The presentation of every docu- 
ment in Court must therefore be governed by O. 3, 
R. 1. The presentation of a plaint, memorandum 
of appeal or an application to the Munsarim of a 
Court is undoubt^ly an "act in any Court" so 
that it is imperative that that presentation should 
be made by the party in person or by his recognized 
agent or by a pleader. Cousequeutly, where an 
.application under Sch. 2, para. 20 is presented by a 
party’s counsel whoso certificate had expired before 
the date of presentation and was renewed only 
after the aforesaid date the presentation of the ap- 
plication is irregular. The irregularity however can 

cured in the trial Court but it Is too late to 
rectify it at the appellate stage especially when the 
application has become barred by time : AIR 1931 
All 007 (FB) aud 1C4 I C 442, L’lpf. ; 1 N W P H 
C R 154, Disfiny; Crtsc law referred. [P170 Cl,2- 

P 171 C 1,2] 

The fact that the Court which was unaware of 
the irregularity allowed the counsel to appear in 
the case on several dates does not amount to a con- 
donation of the delect in the presentation of the 
application. [P 172 C 1} 

llydcr Uusaxn and .Yu.-»ruc/din— for AppolUnt. 

.S\amaiuaUah and S. li. Jiajpai — 

for Respondent. 

Judgment. — This miscollaneous appeal 
fimnst an order of the learned civil Judge 
of Lucknow dated oth August 1937, arises 
out of an application presented on behalf 
of the plaintifl. appellant under para. 20 of 
bch. 2 , Civil P. C.,for the award of an arbi- 
trator being made a rule of the Court. It 
appears that there was a dispute between 
the parties as to the ownership of a building 
situated in Lucknow. By an agreement 
dated 22Dd April 1935 the parties referred 
the dispute for decision to five arbitrators, 
ihe arbitrators delivered their award on 
19th July 1936, and it was to enforce this 
award that the present appellant filed an 
Hj.phcation under para. 20 of Sch. 2 on 4th 
necomber 1930. Along with the application 
was bled a vakalatnama executed by the 
plaintiff.appellant in favour of seven legal 
practitioners one of whom was Mr. Yusuf 
Husain pleader. The application and the 
vakalatnama were presented on 4th Decern- 
lier 193G. by Mr. Yusuf Husain. The reapon- 
dent filed objections to the application of the 

appellant. One of the objections taken was 
'that the application was not properly pre. 
aented as the certificate of practice granted 
to Mr. Yusuf Husain had expired before 
4th December 193C and was not renewed till 
some time after that date so that on 4tb 


i. I. B. 

December 1930, he was not a pleader autho- 
rized to act or appear in Court. Thisobjeo. 
tion was upheld by the learned civil Judge 

and the appellant's application was rejected 
on that ground. 

It is argued on behalf of the appellant 
that as under para. 20 (2) of Sch. 2, an ap. 
plication under para. 20 is to be numbered 
and registered as a suit between the appli- 
wnt as plaintiff and the opposite party as 
defendant, the application must be deemed 
to be a plaint and that there is no provi- 
sion of law which requires a plaint to be 
presented to the Munsarim by a practising 
pleader. The argument of the learned coun- 
sel IS that so far as S. 26, Civil P. 0., is oon- 
corned which lays down that every suit shall 
be instituted by the presentation of a plaint 
or in such other manner as may be prescH- 
bed, there is no provision as to who is to 
present a plaint and that o. 3, R. l of the 
Code does not apply to the presentation of 
a plaint. Order 3, r. i runs as follows : 

Any app^rance, application or act in or to any 
^urt, required or authorized by law, to be made or 
done by a party In such Court may, eseept where 
otherwise expressly provided by any law for the 
time being in force, bo made or done by the party 
in person or by bi$ recognized agent or by a pleader 
on his behalf. 

The argument is that 0. 3, R. 1, applies to 
appearances and presentations made in ot 
to any Court and not to presentations of 
plaints, applications, etc., to the Munsarim 
of the Court. We are not prepared to accept 
this argument as it leads to the preposterous 
result that a plaint or a memorandum of 
appeal would bo validly presented even 
though presented to the Munsarim by a 
man in the street. In A I B 1930 ALL 112 * 
it was held that where a memorandum of 
appeal is presented in Court by an unautho- 
rized person it is no appeal at all and the 
Court may reject it for that obvious defect. 

The Patna High Court in 55 I C 271* hold that 
the presentation of a memorandum of appeal 
by a vakil without any authority in tb® 
shape of a vakalatnamo is not a valid pre* 
sentation. In 86 ALL 46* the name of a vakil 
who had filed an appeal was omitted from 
the body of his vakalatnama and it was 
held that the document was invalid and the 
appeal consequently hod not been properly 

1. (*80) 17 A I B 1080 All 112 : 121 I 0 646j 1930 
A L J 894. Mohammad Qamar Shah Khan t. 
Mohammad Salamat All Khan. _ 

2. (’20) 7 A I R 1920 Pat 681 : 55 I 0 271, Sholkb 

Palat V. Sarwan Sahu. oft ill 

3. (’14) 1 A I R 1914 All 636 : 19 I 0 674 . W ^ 

46 : 11 A L J 1015, Muhammad All Khan v. 

Jae Ram. 
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presented. In A l R 1937 Mad 239,^ it was held 
that if a pleader purports to do something 
which he has no power or capacity to do, 
what he purports to do can have no legal 
effect. In that case an execution application 
was presented by a pleader without any 
documentary authority in his favour by 
tho decree-holder and it was held that the 
pleader having no capacity or power to act. 
the application had no legal effect as not 
having been made in accordance with law. 
With regard to the first three of these cases 
it was argued that they have no application 
to the present case as they relate to tho 
presentation of appeals, which is provided 
for by 0.4l,R. 1 , which is to the following 
effect ; 

Every appeal shall be preferred in the form of a 
memoraodum signed by the appellant or his pleader 
and presented to the Court or to such oQicer as it 
appoints in this behalf 

Similarly with regard to tho Madras case 
it was said that it relates to tho presentation 
of an application for execution. Wo are of 
lopinion however that what was held in the 
[above cases is applicable with equal force 
to the presentation of plaints. Order 3, R. i 
contains a general provision relating to pro- 
cedure in Courts and is as much applicable to 
the presentation of suits as to that of appeals 
and applications for execution. Order 41, R. 1 
is in fact a combination of the provisions 
|of S.2C and 0.3,R.l. The presentation of 
every document in Court must therefore be 
governed by 0.3,R.l. The presentation of a 
plaint, memorandum of appeal or an appli- 
cation to the Munsarim of a Court is un. 
doubtedly an “act in any Court" so that it 
is imperative that that presentation should 
be made by the party in person or by bis 
recogni/ed agent or by a pleader. This view 
‘finds support from the decision of tho Lahore 
High Court in A l R 1938 Lab C98^ in which 
it was held that a pleader who puts in an 
application on behalf of a litigant acts for 
him and cannot therefore do so unless bo 
is authorised in writing by him. Similarly 
it was held by the Rangoon Iligb Court in 
4 Rang 249*^ that an advocate “acts" when 
be files a memorandum of appeal or cross- 
objections or any other document in a cose. 

The learned counsel for the appellant 

4. ('37) 24 A I R 1987 Mad 239 : 1G5 I 0 059 : 

ILR (1987) Mad 820 : 71 M L J C04, NandamaDi 

ADaDgabbima v. Modooo Mohono Doo. 

5. (’88) 26 A I R 1988 Lab 698 : 179 I 0 765 : 

ILR (1938) Lab 117 : 40 P L R 285, Mian 

Basbir Ahmad v. Mra. Mary Miock, 

6. (’26) 13 AIR 1926 Bang 216 : 98 I 0 15 : 4 Rook 

249, Id tbo MatUr of Flllog Ponors. 


strongly relies on the case in 54 ALL 57^' 
decided by a Full Bench of that Court. It 
was DO doubt held in that case that omission 
to comply with tbo provisions regarding the 
presentation of plaints is a mere irregularity 
and that if a person presenting it is not 
properly authorized, the presentation would 
be irregular and the Court would then have 
the discretion to allow the irregularity to be 
cured or not. In that case a person alleged 
to be under Ifi years of age filed a suit 
for pre-emption under the guardianship of 
his mother. The plaint was signed by the 
mother and by a pleader appointed under a 
vabalatnama bearing her signature. On the 
plaintiff's minority being questioned by a 
rival pre-omptor the trial Court tliougbfc 
that because the plaintiff himself had beeu 
prosecuting the suit there was no serious 
defect in the frame of the suit. The lower 
appellate Court took a contrary view of tbo 
legal position of the plaintiff and remitted 
an issue for a finding on the question of 
minority. It was found that the plaintiff 
had attained majority before tbo institution 
of the suit. Thereupon, the lower appellate 
Court dismissed the suit. Their Lordships 
of the Allahabad High Court having regard 
to the equities of the case and considering 
the fact that tho plaintiff had been prose- 
cuting the suit in person remanded the suit 
with direction to allow the plaintiff to 
amend tbo description of himself in the 
plaint and then dispose of it according to 
law. In this case the learned Judges did 
not hold that o. 3, R. i. Civil P. C., does not 
apply to tho presentation of a plaint but 
only expressed a doubt on the point. More- 
over they themselves remarked : 

We do Dot mean to imply that a plaintlfl has 
the right to got bis plaint presented by a man in 
the street. 

They no doubt lay down that the pro- 
sontatioD of a plaint by a person not pro- 
perly authorized would be an irregularity 
and that the Court would have discretion 
to allow the irregularity to be cured or not; 
but tho stage at which the irregularity in 
the present case could have been cured has 
long passed . The appellant made no attempt 
whatever in the trial Court to got the irre- 
gularity cured and it is now too late in the 
day to cure it, the application being barred 
by time. The learned counsel has also! 
referred us to the case in 164 i 0 442.'^ In' 

7. (’81) 18 A I B 1981 All 607 : 1S4 10 20 : 54 All 
67 : 1981 A L J 777 (PB), Wali Muhammad Khan 
T. Ishaq Ali Khan. 

8. (’86) 164 I 0 442 : 89 0 W N 634 : 62 0 L J 277, 
Cbaodra Kant Hazra v. Rajani Kaota Das. 
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this CAso also it was hsld that whore a 
plaint has been filed by a pleader who has 
accepted the vakalatnama which was not 
signed by the plaintiff the presentation of a 
plaint is an irregular presentation and the 
matter can be regularized in one manner, 
namely by an order of condonation passed 
by the Court; but as we have just said, the 
stage at which the order of condonation 
could have been passed expired long ago. It 
was argued that as the Court allowed Mr. 
Yusuf Husain and another pleader to appear 
[in the case, before it on several dates, this 
amounted to condonation of the defect in 
the presentation of the application: but the 
fact that Mr. Yusuf Husain was allowed to 
represent the plaintiff in Court was presum. 
'ably due to the fact tliat the Court’s atten. 
|tion had not up to that time been drawn to 
the irregularity in the presentation of the 
application. In the Calcutta case” relied on 
by the learned counsel himself and just re, 
ferred to it was said : 

But certainly a party will not be allowed to urge 
that ho himself has put thethiug in order byalter- 
ing or correcting the record himself .... without 
a reference to the Court. 

The case in 1 N w r ii r: r in which 
it was hold that tijo filing of a written 
statement is not an appearance in Court, 
was also relied on by tlje learned counsel 
for the appellant ljut that case has no bear- 
ing on the present case as no question of 
appearance” is involved in the present 
case. We therefore see no reason to inter, 
fere with the order of the Court below and 
dismiss this appeal with costs. 

Appeal dif.miis!ted. 

N W P H b R-IM. Purus Ram'v: 
JuyuDtee Porshad. 


A. I.R. 
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Yorke and Ghulam Hasan JJ. 

anday Narain and another — 

Plaintiffs — Appellants 

V. 

Bahu Ram and others 

_ P^^f^i^dants — Respondents. 

^037. Decided 

on nth November 1940. against order of 
bess. and Civil Judge, Lucknow, D/. 10th 
November 193G. 

(a) Easements Act ( 18 ^ 2 ), S. 58-Transfer bu 
licensee »n favour of third person— Transferee is 
rank trespa&ser n$ ajainsl origvuxl grayitor. 

In tho caee of a tranefer by a iiccosco In favour 
of a third person which contravenes tho proviaions 
of 8, 66, tho transforeea of tho Ilconsoo, who arc 
evidently not in poasosaion as treapassors agaiuat 
their own tranafecor, aro rank trespasaoraoa again at 
the original grantor who can at once ojoct thorn. 

(P 174 C 21 


(b) Pardanashin lady — Execution of deed bv 
—Burden ts on person founding on deed to show 
that grantor intelligently understood it— Burden 
not discharged— Deed is void ab initio— Question 
of undue influence arises only when document ia 
prinia facie valid. 

In cases in which a document executed by a 
pardanashin lady comes in question, the burden ia 
always in the 6rst instance on the persons found, 
ing on that document to show that the grantor 
intelligeatly understood the deed. If they fail to 
establish that point, then the document is not 
binding on tho executant or anyone else and is 
void ab initio. It is only when tho document is 
prima facie valid, proof having beau given of 
intelligent execution, that the question of undue 
influence arises : Case law relied on. fP 177 0 1] 

(c) Limitation Act (1908), Arts. 44 and 142— 
Pransfer found void ab ini/io — Suit for posses, 
sion— Article 142 applies and not Art. 44—Caust 
of action accrues at date of dispossession, 

^ A suit for possession in a case whoro the transfer 
IS found void ab initio is governed by Art. 142 and 
not Art. 44 as the cause of action must be regarded 
as having accrued at the date of dispossession. 

.. [P 177 Cl] 

(d) Ltmilalion Act (1908), Arts. 36 and 39— 
Ilem'ival of earth of plot by persons having no 
title or grant is tortious act and falls under 
Article 30. 

Tho removal of the earth of a plot by persona 
who have no title or grant in respect of that earth 
given by the plaintiffs is a tortious act which 
comes within tho scope of Art. 36. [P 177 C 2) 

D. P. Khare — for Appellants. 

.fnrtnf Prasad }lignm and Jagdish Narain — 
for Respondents 1, and 2 to 4, respectively. 

Judgment. — This is a second appeal by 
the plaintiffs in a suit to recover possession 
of .a plot No. 700 of mabal Parshotam Narain, 
village BhiUwan in Ijiicknow district, and 
also for damages and mesne profits. This 
plot, which has an area of 2 bighas 7 biswas, 
foruiod part of tho 4^ annas sbare of Par- 
shotara Narain, father of the plaintiffs who 
is said to have died in 1918. After the death 
of Parshotam Narain, his widow Mt. Binda 
Dei was appointetl guardian of her two 
minor sons, Hirday Narain and Jagdish 
Narain. On 20th December 1928, Mt. Binda 
Dei executed a deed, ex. B.6, whose proper 
description is doubtful, in favour of one 
Harnam Singh, by which she transferred to 
Harnam Singh the clay of tho plot in ques- 
tion, originally for a period of threo years, 
but with a right of extension of the periw 
on payment of Rs. 12 per annum rent. Mt. 
Binda Dei gave jx^ssossion to Harnam Singh 
on 26th January 1930 under a ‘dakhlnama 
Ex. B.3. On tho following day, 27th January 
1930, Harnam Singh sold his rights under 
Ex. B-5 to one Sardar Bai Ant Singh under 
a deed of transfer, Ex. B.4, and three and a 
half years later on 0th ocober 1989 the trans- 
feree sold his rights to Babu Ram, defen- 
dant 1, under a document, Bx. B.2. Finally 
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OD 15tb February 1935 Babu Ham, defen. 
dant 1 , transferred bis rights to the present 
defendants 9 to i under a document, Ex. B.l. 
It may be noted that the deeds, Exs. B.4 
and B-2 have not been proved. Two other 
documents have been mentioned, Ex. B-T 
dated 29th November 192S, a receipt for Rs. 
200 paid by Harnam Singli to Mt. Binda 
Dei and Ex.B.G, a receipt for Rs. 349-4-0 paid 
by Harnam Singh to Mt. Binda Dei on 2Cth 
January 1930, the same day on which Harnam 
Singh was put in possession. 

Plaintiff i, Hirday Narain, became major 
on 8th November 1930. He did not, however, 
institute any suit at that time. It appears 
that plaintiff 2, Jagdish Narain, became 
major on 20th January 1933. This was men- 
tioned in the statement of the defendants 
and the plaintiffs made no attempt to con- 
trovert it. The present suit was filed on 27th 
January 193C. It will bo clear that if tliis 
document was a transfer effected by a guar- 
dian and a valid document it was neces- 
sary for the jffaintiffs to sue to have it set 
aside within throe years of attaining majo- 
rity, and as this suit was not instituted 
within throe years of the majority of either 
plaintiff it must necessarily fail if Art. iii. 
Limitation Act, was applicable. On theother 
hand, if this transfer was a transfer void ab 
initio then thearticle applicable for recovery 
of iwssession is Art. 142 and the period of 
limitation being 12 years from the date of 
the execution of the document, Ex. B-3, or 
failing that from the date of delivery of pos- 
session, the present suit would bo well within 
time for both plaintiffs. 

The plaintiffs came into Court alleging 
that the present defendants had entered 
into wrongful possession in the year 1934 , 
and claiming Rs. 400 per bigha as damages 
for the digging out of clay from the plot 
and Rs. 12 per annum as mesne profits. The 
defendants put forward the plea that they 
bad been in possession as successors-in-in- 
tereet of Harnam Singh who obtained pos- 
session under a valid document which was 
for the benefit of the minors and therefore 
binding on them. It was said that plaintiff 1 
took rent from the defendants after he had 
become major and he was therefore estop- 
ped by ratification. It was further said that 
plaintiff i having become major on 8th 
November 1980 and no suit having been filed 
within throe years from that date the pre- 
sent suit was barred by limitation, Art. 44, 
Limitation Act, being applicable. To this 
the plaintiffs replied that Mt. Binda Dei 
was a pardanashin lady, that there had been 
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no intelligent execution of Ex. B.5 and that 
document was therefore void ab initio. They 
further said that in any case no sanction of 
the District Judge liad been obtained for 
the execution of this document which must 
therefore in any case be voidable. Thirdly, 
they contended that the document was nob 
sufficiently stamped and was unregistered 
and therefore the lessee liad in no case 
greater rights than a licensee and the licence 
was revocable at will. 

A number of issues were framed. On 
these issues the trial Court held that Ex. B.5 
was genuine, that Mt. Binda Dei was a 
pardanashin lady and that i.x.B.5 was not 
intelligently executed by her. It was fur- 
ther held that Ex. B.5 was a licence coupled 
with a gnint, and therefore irrevocaljlo until 
the object of the grant was fulfilled. On 
issues 3 and 4 it was held that there was no 
mtificutioD and that the plaintiffs were not 
estopped. On issue 5 the finding was that 
the document was not for the benefit of the 
minors or made in due course of manage- 
ment. Finally, on issue C, it was held that 
Art. 44, Limitation Act, was applicable, but 
the learned Munsif seems to have lost sight 
of the fact that if Art. 44 was applicable, 
tlien as the suit had been filed more than 
three years after the younger plaintiff had 
become a major, it must necessarily bo 
barred entirely. Thinking that the younger 
of the two plaintiffs had not been a major 
for more than three years at the date of the 
institution of the suit, ho went into a dis- 
cuBsion of the applicability of s.7. Limita- 
tion Act, and hold that as plaintiff 1 was the 
manager of the joint family property as 
soon as bo became a major, ho had authority 
to give a valid discharge in respect of the 
right of instituting a suit and bad done so 
by not instituting a suit within three years 
of his attaining majority. He held that in 
these circumstances a suit could not be 
maintained by the younger brother as the 
right of suit bad already become barred by 
limitation. 

In the lower appellate Court very much 
the same points were raised as before. The 
learned Sessions and civil Judge in appeal 
similarly came to the conclusion that tlie 
document "ex. B.5 had not been properly 
understood by Mt. Binda Dei and was 
therefore not binding on her sons.” He also 
remarked, "ex. B-s having been executed 
without the sanction of the Judge is void- 
able at the instance of the plaintiffs." Later 
on, he went on to bold that the lower Court 
was justified in bolding that the contesting 
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defendants were rank trespassers. He then 


entered into a lengthy discussion of the ap. 
plication of S.7, Limitation Act, and towards 
the end of his judgment he remarked : 

Even assuming that Es. B-5 had not the sanc- 
tion of the District Judge behind it, it could only 
be avoided. It was not null and void ab initio. 
No suit was brought to avoid the document. It 
was therefore a valid transfer and Art. 44 applies to 
valid transfers. 

Holding then that Art. 44 was applicable 
and that S. 7, Limitation Act, barred a suit 
by the younger plaintiff after the elder had 
failed to institute a suit within limitation, 
be affirmed the decision of tlie Court of first 
instance dismissing the suit. Incidentally 
he had held that the transfer which the 
plaintiffs could avoid was the transfer under 
Ex. B.5 and not the subsequent transfers, 
and therefore the fact that the present 
defendants were rank trespassers did not 
bring in the application of Art. 144. Appar- 
ently he must have based this conclusion 
on the view that the contesting defendants, 
even though they might be rank trespassers, 
were trespassers against the original licensee 
or lessee Harnam Singh and not against the 
plaintiffs. The present appeal has been argued 
at great length andanumberof points have 
been raised. It is questionable whether it is 
really necessary to deal with all these points 
on the view which wo take of thedocument, 
i-.x. B-.j. Tlie first point which has been 
raised is whether this document Ex. n.5 is 
really a lease or. as has been held by the 
lower appellate Court, a licence coupled 
with a grant. The view that the document 
is a licence coupled with a grant is based on 
the reasoning that what it really amounts 
to is a licence to enter upon plot No. 7C9, 
coupled with a transfer of moveable pro- 
perty that is the earth of which that plot is 
composed to a depth of 7 feet. 

We think that learned counsel wlio have 
argued this appeal have missed the implica- 
tions of some of the arguments which they 
have put forward. For the appellants it is 
contended that this document is nothing 
more nor less than a lease, but if it is a 
lease there can be no room for doubt that 
the rights of the lessee under a lease other 
than a purely agricultural lease are ordi- 
narily transferable, and in that case, as has 
been argued on behalf of the respondents, 
the subsequent transferees of the lessee, in 
case the deeds of transfer in their favour 
are not proved, cannot be anything worse 
than trespassers as against the lessee. But 
the lessee’s rights have not been terminated 
and are not terminated unless and until the 
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earth of this plot is fully dug oat up to tho 
depth mentioned in the document, since no- 
period has been prescribed within which 
the lessee must either complete his digging 
or even if he has not completed his digging, 
vacate the plot. If therefore this document 
is really a lease as alleged by the plaintiffs, 
the plaintiffs are not in a position to insti- 
tute a suit for possession but only to sue 
their own transferee for rent of the plot as 
provided in the document. In this document 
a certain sum was taken as the considei-a- 
tion for the grant of this plot for three 
years and thereafter a rent of Rupees 12 per 
annum (or possibly Rupees 12 per bigha per 
annum) was fixed. On the other hand the 
position put forward by the defendant. res- 
pondents is, as we have said already, that 
this is a case of licence coupled with a 
transfer of moveable property. In that case 
it did not require registration nor in view 
of the provisions of s. 60 , Easements Act, 

(5 of 18 S 2 ) would it be revocable. That sec- 
tion provides that "a license may be revok- 
ed by the grantor, unless (a) it is coupled 
with a transfer of property and such trans- 
fer is in force”. On the other hand, learned 
counsel seems to have forgotten that in the 
ordinary way a license is not transferable. 
Section 56 of the same Act provides: 

Unless a different intootion is expressed ot 
necessarily implied, a license to attend a place of 
public eDtort;uninont may bo transferred by the 
licensee; but. save as aforesaid, a license cannot 
be transferred by the licensee or exercised by his 
servants or agents. 

It appears to us clear that the necessary 
result is that in case of a transfer by a 
licensee in favour of a third person which 
contravenes the provisions of S. 66, the 
transferees of the liconsoo, who are evidently 
not in possession as trespassers against 
their own transferor, will be rank trespas- 
sers as against the original grantor who will 
at once have a right to eject them. A very 
large number of rulings have been quoted 
to us in connexion with the question who- 
ther this document is roally a lease or a 
license coupled with a grant, but we consi- 
der that the question does not call for 
decision because wo are of opinion that 
whether it was intended to be a license or 
a lease and whether in law it is a licenM 
on the one hand or a lease on the other, in 
either case it is a document which is void 
ab initio, and conferred no rights whatev^ 
upon tho grantee. As we have montionw 
already the learned Munsif held that Mt- 
Binda Dei is a pardanasbin lady and he 
further held that the document Ex. B-5 was 
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not intelligently executed by her. He point, 
ed out first that there was not a word in 
the evidence to suggest that the terms of 
the document were explained to or under- 
stood by her, secondly that whereas the 
ordinary rate of sale of clay for brick mak- 
ing in this particular village was Bs. 400 a 
bigha, she was made to sell the clay of this 
plot for Rs. 2C5 per bigha, and thirdly that 
she was made to state in the deed that the 
lessee or licensee might remain in occupa. 
tion of the plot for as long as he liked, 
whereas the ordinary and proper arrange, 
ment in such cases is to fix a term within 
which the lessee must vacate the plot. The 
learned Sessions and civil Judge in dealing 
with this point confirmed the finding of the 
trial Court that Mt. Binda Dei was a 
pardanashin lady. He further affirmed the 
decision that the document was not properly 
understood by Mt. Binda Dei. and he pro. 
ceeded to hold that it was not binding on 
her sons, but we take the view that it was 
only voidable and not void. The crucial 
question which has to be decided in this 
appeal is whether this document is void ah 
initio or is merely voidable at the instpince 
of the SODS. If on the one hand it is void ab 
initio it confers no title on the transferee 
and so far as the plaintiffs are concerned 
both the original transferee and his succes- 
sors (whether by a valid deed or otherwise) 
are all trespassers, against whom the plain, 
tiffs are entitled to recover possession and 
damages by a suit instituted at any time 
within 12 years of either Ex. B.5 or the deli, 
very of possession thereunder. On the other 
hand if the document is only voidable, 
Art. 44, Limitation Act, is clearly applicable. 

Learned counsel for the appellants coni 
tends that in all cases of documents execu. 
tod by pardanashin ladies whether the suit 
IS by persons seeking to treat such a docu. 
ment as Ex. D.s executed by a pardanashin 
lady as void or by persons seeking to 
enforce such a document, the burden of 
proof 18 always on the persons who seek to 
rely on the document to show that the 
document was intelligently executed by the 
pardanashin ady. If they fail to establish 
this point, then the matter is at an end. 
The document is void just as if it had been 
weeuted for example by a minor or an idiot. 
For the plaintiffs-appellants reliance has 
been placed first on the decision of their 
Lordsh^ of_the£^y_Coancil in 35 i A 98.‘ 

r08) 85 Cal 661 : 86 I A 08 * 4 Ij B R • io 
C W N 602 : 7 C L J 62ft fP nr p 
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That was not a suit quite of the present 
kind but the document in that case was 
void as being of a fictitious nature (the word 
used is "bename," but the judgment shows 
that it was really a fictitious and colourable 
document) and it was hold that it was in. 
operative and did not require to bo set aside, 
and consequently Art. Ml and not Art. 91 of 
Scb.2, Limitation .Act, was applicable. On 
the whole this ease is thorofoio only appli- 
cable on the general point as to the efi'ect 
on the question of limitation if it bo found 
that Ex.B-s is void. In tho same connexion 
reliance has been placed on 1937 OWN loi j- 
in whicb it was held that 
a minor is iucompeteut to make a contract. Any 
agreement whicb ho enters into is not binding 
upon him as a contract. If therefore a minor along 
with others executes a sale deed of certain proport y, 
the sale deed is null and void ab initio so far it 
relates to the minor's share. It is not necessary for 
the minor to get the sale deed set aside before get- 
ting possession. The sale deed does not stand as a bar 
between him and tho suit for possession. He can 
therefore sue for possession directly, and the period 
of limitation for the suit is, under Art. 144 read 
with 8. 6, Limitation Act, 12 years from the date 
of bis attaining majority. 

This proposition has not been disputed. 
Coming now to the question whether Ex. n.s 
is a void document reliance has been placed 

on A I R 1939 All 348® in which it was held 
that ; 


If a deed of relinquishment executed by a parda- 
nashin lady is a void document, it is not necessary 
to avoid it or to got it cancelled; and Art. 91 of tho 
schedule to tho Limitation Act has no application 
to a case where a suit is brought by her for posses- 
sion upon declaration that an instrument under 
which tho defendant claims is void* 

In this case the learned Judges of tlie 
Division Bench remarked : 

The question arises whether this document 
stands iu the way of the plaintiQs when tboyclaini 
possession for, if it does, thou it is necessary for 
them to got it cancelled. It can stand in their w.iy 
only if the document is a valid document aud has 
to be avoided, but if the document is a void docu- 
ment, it is not necessary to avoid it or to get it 
cancelled, and in the view that we have taken of 
this document it is clearly a void document. 

Id arriving at this decision that the docu- 
ment in suit before them was a void docu- 
ment tho learned Judges referred among 
others at p. 3C1 to two very important de- 
cisions of the Privy Council on this subject. 

1 ^ Lordships said: 

The law throws around her (a pardanashin lady) 
a special cloak of protec tion. It demands that tho 

^ ^ OudV 621 : 171 I C 187 : 

^“chai V. Hayat Mohamad. 

( 89) 26 A I R 1939 All 348 : 182 I 0 801 : 1939 
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burden o{ proof shall in such a case rest, not with 
tbosd Tvlio attack, but with thos6 who found upon 
the deed, and the proof must go so far as to show 
affirmatively and conclusively that the deed was 
not only executed by, but was explained to and 
was really understood by. the grantor. In such cases 
it ma?t also, of course, bo established that the deed 
wi? not signed under duress, but arose from the 
free ,ind independent will of the grantor .... The 
rule of law that a gift cannot stand unless it is 
proved that the lady had independent advice is not 
an absolute rule of law. The possession of inde- 
pendent advice, or the absence of it, is a fict to bo 
taken into consideration and well weighed on a re- 
view of the whole circumstances relevant to the 
issue of whether the grantor thoroughly compre- 
hended, and deliberately and of her own free will 
carried out, the transaction. 

In another very well-known case, ^2 i 
their Lordships furfhor observed; 

The law of India contains well-known principles 
for the protection of persons who tranifor tboirpro- 
petty to their own disadvantage, when they have not 
the usual means of fully imdcrstamling the nature 
and cflect of what they are doing. . . . The caso of 
an illitenito pardanashin lady, denuding herself of 
a large proportion of her property without profe.s- 
sional or independent advice, is one on which there 
i< much .authority. Indepondoiit Icg.al .advice is not 
in itself esscnti.al. . . . The real point is that tbo 
disposition made must bo substantially understood 
and muH really U the mental act. as its execution 
IS the physical act. of the person who m ikos it. . . , 
Again, the question arises how the state of (ho 
settler’s mind is to bo proved. That the parties to 
prove It are the parties who 8<'t up and rolv on tho 
deed is clear. They must satisfy the Court that the 
been explained to and understood by tho 
f ir:;. thus under di;>ability, either Uforc execution, 
or alter it under circumstances which establish 
adoption of it with fnl] knowledge and comprehen- 
sion. . . .the whole doctrine involves tho view that 

mereeiecutionbysucha person, although unaccom- 

I mie l by duress, protest or obvious signs of mis. 
|inderstinding or want of comprehension, is in 
Itself no real proof of atrue understanding mind in 
the executant. Evidence to establish such compre. 
heusion is most obviously found in proof that tbo 
deed was r^d over to tho settlor and, whore neccs- 

• • • Tho extent and character of 
tho explanation required must depend on the cir- 
cumstances On tho other hand, tho doctrine 

P'^f'hcd BO far as to demaud tho impos. 
Bible. Tho mere declaration by tho settlor, subse- 
quently made, that she had not understood what 
she was doing obviously is not in itsolf conclusive. 

It must bo aquostion whether, having regard to tho 
proved personality of tho sottlor. tbo nature of tho 
i-ettlemeut, tho circumstances under which it was 
executed, and the whole history of tho parties, it is 
reasonably established that tho deed oxeciiUsd was 
the free and intolligont act of tho Bottler or not. If 
the answer is in the aOlrmativo, those relying on 
tbc deed have discharged thooDus which rests upon 
them. Of course, duress and actual undue influence 
are wparato matters. 

The necessity of proof of intelligent exo. 
cution of a document executed by a par. 
danashin lady h^been_empha 3 i; 5 od ovon 

5- (*25) 12 AIR 1925 P 0 204 : 89 10 049 • 62 I A 
T? f ° Farid.ua.nlsa 
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more strongly in two recent cases of the 
Privy Council. In A i R 1940 p 0 184« the 
head-note runs as follows : 

In the case oi an execution of a document by a 
pardanashm lady, though there may not be a clUr 
undorstanding of each detail of a matter which may 
be greatly involved in technicalities, there may 
still be an intelligent comprehension of the bargain 
on the part of the lady. In such a case the bargain 
IS good aud is good as a whole. But if a feature of 
the transaction affecting in a high degree the oxpe. 
ciieocy of her entering into it is not understood by 
tho lady, the l)argain cannot bo divided into parts 
or otherwise reformed by tho Courts 30 as to uphold 
certain portions of it while rojectiog others. Her 
answer to a suit upon tho deed is not that she has 
an equitable defence to the enforcement of a certain 
stipulation but that it is not her deed, The pro. 
tection extended to a person in hor situation Is pro- 
tection against being hold bound by a transaction 
which never had her free and intelligent consent. 

An old pardanashin lady having considerable 
capacity for business cxocuted a mortgage doed 
which was read over to her, though it was not ei- 
plained. She understood its effect except that she 
did not understand that sho was making borscU 
personally liable to repay the money borrowed .* 
//rW that if for want of explanation the lady did 
not understand an important feature of tbo trans- 
action, it could not bo held that her mind and free 
consent went with hor act in executing the deed 
and therefore the mortgage deed did not bind her 
at aU. 

In a case decided very shortly after this 
case. A III luio PC 147 = 1910 ALJ GC 2 ’ it waS 
observed : 

In the case of a pardanashio lady the law throws 
around her a special cloak of protection. Itdomand^ 
that tho burden of proof shall in such a caso rest, 
not with those who attack, but with those who 
found upon tbo dcod, and tho proof must go so 
far as to show aflirmativcly and conclusively that 
tho doed was not only cxocuted by, but was 
oxplainc<l to, and was ro-tlly understood by hor. 
Where a pardanashin lady secured a loan on the 
security of certain agricultural lauds and dwel- 
ling bouse belonging to bor in her absolute title, 
and it was found that although she was aware 
of tho contract in tho mortgage deed so far ns it 
related to agricultural lands but she was not $0 
aware as to tbo inclusion of her bouse property aod 
that the deed was not explained to bor: 

//cW,tbat the whole deed was aficeted. Further- 
more it could not bo held that tho mortgage was 
sovorablo and tho deed was binding on tbo lady so 
far as it related to tho agricultural property. 

Held further^ that if those founding on tbedeod 
fail to show that the grantor intclIigCDtly under- 
stood tho dcod, that is an end of tho matter. ^It is 
only when they have ostablished the grantor's in- 
toIligODt understanding of tho dcod. that tbo 
tion of undue inHucnco having aflccted such 
iutelligcnt understanding can arise. 

In tho light of those decisions it appeal 
to U9 to be settled law now that in oas es in 

6 . (‘40) 27 A I R 1940 P 0 134 : 189 I 0 609: 

(1940) 2 Cal 486 : ILB (1940) Kar P C 271 (I’l'l* 
Uem Chandra Roy v. SuradhanI Dobya. „ 

7- ('40) 27 A I R 1940 P 0 147 : 189 I 0 890: ILB 
(1940) Kar P 0 841 : 1940 ALJ 662 (PC), Bank 
of Khulna Ltd. v. Jyotl Prokash Mitra. 
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which a document executed by a pardana- 
shin lady comes in question, the burden is 
always in the first instance on the persons 
jfounding on that document to show that 
the grantorintelligently understood thedeed. 

If they fail to establish that point, then 
the document is not binding on the execut. 
ant or anyone else and is void ab initio. It is 
only when the document is prima facie valid, 
proof having been given of intelligent exe- 
cution, that the question of undue infiuence 
arises. In the present case, on the findings 
of fact, it is clear that the defendants have 
completely failed to establish intelligent 
execution of Ex. B5 on which their whole 
^case rests. It follows that that document 
was void ab initio and conferred no rights 
upon the grantee Harnam Singh or on any 
of his transferees. We would remark before 
leaving this point that in our opinion the 
Courts below could not but come to the con- 
elusion that the document was not under- 
stood. They had, before them first the fact 
that the document was not read over to the 
lady. It is a document which might perhaps 
have been regarded as a lease, and as there 
was no time limit, a lease for a period in 
excess of five years, and if so, it required the 
sanction of the District Judge which was 
not obtained. Similarly, if it was a lease, it 
required registnition, and the deed was never 
registered, but the crucial facts are the facts 
that it was not road over to the lady and 
that it was vitiated in itself by the fact that 
the consideration was below the rates gene- 
rally in force and the fact that no term of 
years was fixed in the document. 

On this view of the case, Art. 41 which 
laovides a period of three years for a suit 
l)y a ward who attains majority to set aside 
a transfer of the property by his guardian, 
the period to run from the date when the 
ward attains majority, has no application to 
the present case. The article of the Limi- 
tation Act which is applicable to the suit in 
such circumstances is clearly Art. 142 as the 
cause of action must be regarded as having 
accrued on the date of dispossession, that is 
2Gth January 1930. The plaintiffs have found- 
ed their suit on a cause of action said to 
have arisen in 1934 by the wrongful entry in 
that year on the plot in question of defen- 
dant 1 . We are clear that while this is cer- 
tainly a case resting on dispossession, the 
dispossession began os far back as 1930 . It 
however makes no difference to the suit 
wliich IS clearly within time on any view. 
It follows from the above that the plaintiffs’ 
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suit for possession must necessarily succeed. 
In regard to the question of damages and 
mesne profits the plaintiffs claimed mesne 
profits at Rs. 12 per annum although the let- 
ting value is said to be considerably higher, 
and there is no question that the whole of 
the period during which defendants 1 to 4 
have held possession of this plot is within 
limitation of three years provided for a claim 
for mesne profits. 

As regards the question of damages learned 
counsel for the respondents contends that 
the article of the Limitation Act which is 
properly applicable is Art. 30. For the plain- 
tiff-appellants, it is contended tliat Art. 30 is 
applicable. Article 89 provides a period of 
three years for a suit for compensation for 
trespass upon immovable property, the 
period to run from the date of the trespass. 
It appears to us that this is not a mere suit 
for compensation founded on a trespass. The 
act of the defendants goes much further. 
Not merely have they trespassed on the plot 
but they have also removed much of tho 
earth which goes to make up that plot. 
Article 30 provides a period of two years 
only for a suit for compensation for any 
malfeasance, misfeasance or nonfeasance in- 
dependent of contract and nob herein spe- 
cially provided for, and the period runs from 
tho date when the malfeasance, misfeasance, 
or nonfeasance takes place. It appears to us 
tliat tho removal of tho earth of this plot' 
by persons who had no title or grant in res- 
fleet of that earth given by the plaintiffs is 
a tortious act which comes within the scope 
of Art. 30. On tho other hand, we have it 
tliat even accepting defendant Babu Ram’s 
own statement, his possession cannot date 
further back than Gth October 1933. Defen- 
dant Babu Ram himself pleaded that he had 
only taken sufficient earth to make 25,000 
bricks. So far as the evidence goes, it appears 
to us to indicate that at the time of the 
transfer to Babu Ram there were about one 
and a quarter bigbas of land not yet dug, 
and at the time of the transfer of Babu Ram 
to defendants 2 to 4, there was about one 
bigha left. It is in evidence that the ordinary 
mte for sale of earth to brick makers is 
Rs. 400 per bigha, and on this basis the amount 
for which defendant l, Babu Ram, is liable 
is Rs. 100. In the case of defendants 2 to 4 as 
there is no evidence whatever on the record 
to show that they actually dug any earth 
from the plot in dispute, it follows that no 
decree can be given against tliein for 
damages, that is compensation for removal 
of earth. 
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The plaintiffs are also entitled to mesne 
profits at the rate of Rs. 12 per annum 
computed from 1st January 1934. We treat 
that date, and not Gth October 1933, as tho 
proper date for calculation of mesne profits 
in view of the fact that the plaintiffs’ own 
case is that the present defendants only 
came into possession in the year 1931. Tho 
plaintiffs are therefore entitled to a decree 
as against defendant 1 for compensation 
amounting to Rs. lOO as stated above and to 
mesne profits calculated at Rs. 12 per annum 
for the period from 1st January 1934 to tho 
date of the transfer to defendants 2 to 4. As 
against defendants 2 to 4 the plaintifls are 
entitled to a decree for possession and also 
to a decree for mesne profits at the rate of 
RS. 12 per annum for the period from the 
date of the transfer in their favour to tho 
date on which possession may ultimately be 
given to tho plaintiffs. The amount realizable 
from these defendants should tliereforo bo 
calculated in tho execution department. On 
this view wo allow tho present appeal and 
order that tho plaintiffs' suit bo decreed as 
stated above. As tho plaintifi's havo to a 
great extent lailed in their suit to recover 
damages but havo succeeded 03i tho other 
points, wo order that tho plaintiffs should 
get half of their costs only in all three Courts. 
Tho amount of costs shall bo realizable to 
tho extent of one. half against defendant i 
and tho other half against defendants 2 to i. 

G.N./R.K. Appeal allowed. 
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N. Sultan Begam and another 
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First Appeal No. 45 of 1937, Decided on 
8th November 1940, against order of Sess. 
and CivilJudge, Lucknow, D/. 18-12.1936. 

Transjer of Properly Act (1882), S. 63 — Suit 
/or declaration under S. 63 that gift is void — 

io show gift to be fraudulent 
and /tetUious — Oi/i husband lo ui/e — Suit 
under S. 63 —Crucial question is one of intention 
lo defraud creditors —All creditors at date of deed 
pa^ off before suit— Donor not incurring fresh 
^bts after execution of deed — Aforesaid facts 
though not conclusive very strongly negative in- 
ieni%oy\ to defraud* 


In a anit for a declaration under S. 68 that a 
gut la fraudolent and fictitiona, having boon eOect 
ed to defraud the donor's credltora, tho onus of 

fraudulent lies upon tho 
pUlntlff : A I R 1986 Lah 222, Pel. on. ^ 


[P 179 0 2] 


Where a person executes a deed of gift in favour 
of ilia wife and a subsequent creditor brings a suit 
for a declaration that the deed wasexecuted fraudu 
Icntly in order to defeat and delay tho creditors' 
the crucial question is one of intention to defraud 
the creditors aud tho facts that all the creditors 
existing at the date of the deed have been paid ofj 
before the institution of the suit and that no fresh 
debts were incurred by the donor for about three 
years after tho execution of tho deed even though 
not conclusive affoid a very strong evidence neca- 
tiving the intention to defraud : A I R 1931 Oudh 
134 and A I R 1936 Lah 222, Pel. on; AIR 1938 
Oudh 230 aud AIR 1929 All 458, Disting. 

r. , tP 179 C 2] 

Ram Dhnrcse Lai for Kashi Prasad Srivastavn 

^ — for Appelhnt, 

Alt Zaheer, S. 1 usuf and Ahid — 

„ ,, ,, for Respondent 1. 

6. -V. 1 usxif — for Bcspondcot 2. 

Judgment. — This is a first civil appeal 
against tho judgment and decree dated 18 th 
December 1936 passed by the Sessions and 
Civil Judge of Lucknow in a suit for decla- 
ration by tlie plaintiff. appellant. Defendant 
2 is the iiusband of defendant 1 . Defendant 
2 was adjudged insolvent on 27th March 1995. 
Tho plaintiff'. appellant who is an Official 
Receiver was authorized by the learned 
•Judge of the Small Cause Court exercising 
insolvency jurisdiction to file the present 
suit which has given rise to this appeal. 
Tlie suit arises out of the following facts. 
Nawab Abida Begam who was a Sbia Mabo- 
medan lady died on 25th September 1924 
leaving three step-sisters, Mehdi Begam, 
Sakina Begam and Sughra Begam as her 
heirs. Sughra Begam died leaving a daugh- 
ter’s daughter, Qamar Ara Begam. Nawab 
Abida Begam was twice married. Her first 
husband died in 1889. She then married one 
.Ahid Husain Khan who died on 22 nd No- 
vember 1910. Abid Husain Khan bad two 
daughters from bis first wife, Sultan Begam, 
defendant i, and Fatima Begam. Sultan 
Begam was married to Taqi AH Khan, defen- 
dant 2, in 1902. It appears that on the death 
of Nawab Abida Begam her three step-sisters 
were entitled to one. third share each in tbo 
inheritance left by her and that upon the 
death of Sughra Begam her one-third share 
devolved upon Qamar Ara Begam, her 
grand-daughter. Mt. Sultan Begam acquired 
rights of Mehdi Begam and Sakina Begam 
by purchase so tliat she became entitled to 
two-thirds share in the property of Nawab 

Abida Begam. Qamar Ara Begam insti^toil 

some time in 1927 a suit for partition of bei 
one. third share in the estate left by Nawa 
Abida Begam against Sultan Begam i®* 
pleading Taqi AH Khan, her husband, ant 
also their children. Taqi AH Khan wns im- 
pleaded in tho suit on the ground that 
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was alleged to be a benamidar for Nawab 
Abida Begam in respect of certain properties 
which stood in bis name. 

It was also alleged in the plaint that 
certain properties which really belonged to 
Nawab Abida Begam were acquired benami 
in the name of Sultan Begam. Out of the 
proi)erties in dispute in the suit there were 
war loan certificates of the face value of 
Rs. 24,000, standing in the name of Sultan 
Begam, and wai* bonds of the face value 
of Rs. 12,000, standing in the name of Taqi 
Ali Khan. The subordinate Judge hold that 
these properties were gifted by Nawab 
Abida Begam to Sultan Begam and Taqi 
Ali Kban, in wliose names they stood, and 
were not benami transactions. That decision 
was set aside by the Chief Court. Their 
Lordships of the Priv^ Council, however, 
set aside the decision of the Chief Court 
and restored that of the subordinate Judge. 
It may be mentioned that Sultan Begam 
and Taqi Ali Khan both sold the war loans 
and war bonds and in their place pur- 
chased on 14th July 1025, from one Nawab 
Sultan Bahadur an annuity of Re. 2100 for 
Re. 35,000 under a sale deed (Ex. 1). Nawab 
Sultan Bahadur had sold certain properties 
to the Improvement Trust of Lucknow and 
had acquired a peri)etual maintenance of 
Rs. 800 a month as part of the sale con- 
sideration which maintenance was charged 
over certain nazul property. It was out of 
this maintenance of Rs. 300 per month that 
Nawab Sultan Bahadur sold the annuity at 
the rate of Rs. 175 per mensem. On 2l8t April 
1927, Taqi Ali Khan made a gift of his half 
share in the monthly annuity of Rs. 175 in 
favour of his wife Sultan Begam by a regis- 
tered deed of gift dated 2l6t April 1927. 

The case of the plaintiff is that Taqi Ali 
Khan dishonestly and fraudulently executed 
the aforesaid deed of gift of his half share 
in the annuity in favour of his wife Sultan 
Begam without any consideration in order 
to defraud his creditors. It is also stated in 
the plaint that Taqi Ali Khan continued to 
borrow money even after the date of the 
deed of gift from one Lachhman Prasad 
and others and executed promissory notes 
in their favour. The plaintiff as Official 
pceiver has thus brought the suit on be- 
half of the creditors for a declaration that 
the half share transferred under the afore- 
said deed of gift is liable to attachment and 
sale in the insolvency Suit No. 95 of 1934 
decided by the Judge, SmaU Cause Court 
Lucknow, on 27tb March 1935. Sultan Begam 
and Taqi Ali Eban filed separate defences. 


Both the defendants pleaded that the deed 
of gift was perfectly genuine and was exe- 
cuted in good faith without any intention 
of defrauding the creditors. It is also alleged 
in the written statement that Taqi Ali 
Khan at the time of the gift was not in- 
dobted to anybody, except Lain Beni Madho 
and Basaut Rai, and this debt also bad 
been paid up by him before he had been 
adjudged insolvent by the insolvency Court. 
The litigation between Qamar Ara Begam 
and the defendants was admitted. Some 
other minor defences were raised but they 
are not material for the puriKJses of this 
appeal. The trial Court framed an issue to 
the effect whether the deed in suit was 
executed to defraud and delay tlie creditors 
botl^ previous and subsequent. It held after 
considering the oral and documentary evi. 
deuce and the circumstances of the case 
that the idaintiff had not established any 
fraud regarding the deed of gift and dis- 
missed the suit. The plaintiff has preferred 
this first appeal. 

Under s. 53, T. P. Act, every transfer of 
immovable property made with intent to 
defeat or delay the creditors of the trans- 
feror shall be voidable at the option of any 
creditor so defeated or delayed. It is a well 
settled rule of law that in a suit for a decla- 
ration under s. 53, T. P. Act, that the gift 
by a husband to his wife is fraudulent and 
fictitious, having been effected to defraud 
the donor’s creditors, the onus of proving 
that the gift is fraudulent lies upon the 
plaintiff : vide A I R 1930 Lab 222.* It has 
been held in AIR 1931 Oudh 134^ that where 
a person executes a deed of wakf in favour 
of his sons and a subsequent creditor brings 
a suit for a declaration that the deed was 
executed fraudulently in order to defeat and 
delay the creditors, the crucial question is 
one of intention to defraud the creditors for 
setting aside the deed at the instance of the 
plaintiff and the facts that all the creditors 
existing at the date of the deed have been 
paid off before the institution of the suit 
and that no fresh debts were incurred by 
the donor for about three years after the 
execution of the deed even though it may 
not bo conclusive, afford a very strong evi. 
dence negativing the intention to defraud. 
This case was relied on by the Lahore High 
Court in air 1936 Lah 222* referred to above. 

1. (’8C) 28 A I R 1986 Lab 222 ; 162 I 0 922, Mt. 
Bibo V. Sampuran Siogb. 

2. (’81) 18 A I R 1931 Oudh 134 : 129 I C 333 • C 
Luck 897 : 7 0 W N 1115, Zahir Ahmad Kbao 
V. Dcyl Dayal. 
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Tho plnintirt produced three witnesses. 
Pyare Mir;'a (P. VT. i), Mazhar Hgsain 
(p. W. 21 and Laehhman Prasad (p. w. fi) 
to prove tliat Tarji AH Khan executed the 
Iced of gift %vith a view to defraud his 
'creditors. Pyare Mirza was at one time a 
derk of Mirza Abid Husain, an Advocate 
of Jjucknow. He is the husband of the sister 
of Taqi AH Khan. This witness is an attest, 
ing witness to the deed of gift, He states 
that Taqi Ali Khan consulted him as re- 
gards the advisability of executing the deed 
of gift. Taqi Ali Khan is alleged to have 
told the witness that ho was heavily in- 
debted and as Qamar Ara Begam was going 
to file a suit ho would liavo to borrow 
money and therefore sought tlio advice of 
the witness as to how ho could save the pro- 
perty. The witness then suggested to Taqi 
AH Khan that he should transfer the pro- 
porty in favour of somebody in whom he 
had perfect confidence. According to the 
witness, ^lirza Abid H\jsain, advocate, was 
the legal advisor of hotli Taqi Ali Khan 
and Sultan Begam and that Taqi Ali Klian 
had a consultation with Mir/a Abid Husa- 
in in his presence. Taqi Ali Khan is said 
to have spoken to Mirza Abid Husain and 
told him ttio advice that ho had got from 
the witness about tlio transfer of the pro- 
perty and Mirza Abid Husain is said to 
have approved of tliat advice. Later Mirza 
.\bid Husain, the witness states actually 
dictated the draft of the deed of gift. It was 
five or six months after the execution of the 
deed of gift that Qamar Ara Begam filed 
the contemplated suit. The learned trial 
•Tudge has disbelieved this witness and wo 
agree with him. It is somewhat incompro. 
hensible why Taqi AH Khan should not 
consult his legal advisor Mirza Abid Husain 
straightway but, on the other hand, seek 
his approval to the advice already given by 
a mere dork of his brother-in-law. It is 
also incredible that Taqi Ali Khan should 
disclose his fraudulent intention to the wit- 
ness. Mirza Abid Husain has not been pro- 
duced by the plaintiff in this case. 

The learned counsel appearing on behalf 
of the appellant has urged that it was the 
duty of the defendants to produce Mirza 
Abid Husain in rebuttal of the ovidenco 
given by Pyare Mirza (p. W. i). The learned 
counsel concedes that Mirza Abid Husain 
would have been a witness of unimpeach- 
able integrity, had he entered into the wit. 
ness box. If this is so. there is all the more 
reason that Mirza Abid Husain should have 
been produced by the plaintiff to substan- 


A. I. R. 

tiate the story- put into the mouth of Pyare 
Mirza. The burden of proving the fraudulent 
intention heavily lay upon the plaintiff and 
there is no reason whatsoever why the best 

evidence was withheld. The second witness 
Mazhar Husain states that Taqi Ali Khan 
approached the witness to ask him to arrange 
a loan for Rs. 10,000 for him and that he took 
him to Lau l^Iaharaj. a money lender. This 
money lender wanted some property as 
security. Taqi Ali Khan told the money 
lender that he would bring tlie title deeds, 
but when he left the money lender’s place 
he told the witness that he was really trying 
to protect the property and would not give 
it as security. Taqi AH Khan, who has come 
into the witness box as D. w. 1 , denies ac- 
quaintance with this witness. The learned 
trial Judge has disj)elieved the evidence of 
this witness and we are not prepared to 
differ from him in his estimate of the evi- 
dence. The evidence of the last witness, 

P. w. n, Ijachhman Prasad, has also been 
rightly disbelieved by the trial Court on the 
ground that ho is an interested witness and 
is anxious to have the property in suit for 
tho satisfaction of his debts. Taqi Ali Khan 
has been examined as 1). W. i in tho case 
and has stated that he was indebted only 
to Beni Madho Basant Rai at the time of 
tho execution of tho deed of gift to the 
extent of Rs. 4000. At that time Taqi Ali 
Khan possessed two properties, Munshiganj 
Khalaiq Bagh which he .sold for Rs. 10,000, 
and tho mortgagee rights in a certain house 
in Agha Mir ki Deorlu, which wore sold in 
a court auction for Rs. 700. It appears from 
his evidence that ho paid off the debt of 
Beni Madlio Basant Rai and a joint debt of 
two other bankers out of tho sale proceeds 
of Munshiganj Khaliq Bagh property. 

It appears that from April 1937 till about 
May 1930 Taqi AH Khan did not incur any 
debts. At any rate it is quite clear that the 
plaintiff has not furnished any evidence of 
l)orrowing by Taqi Ali Khan during this 
period. Tho learned counsel appearing on 
behalf of tho plaintiff-appellant argues that 
the financial condition of Taqi Ali Khan 
was very bad and that tho only property that 
he possessed at the time of the execution o 
tho deed of gift was just enough to satisfy 
tho debts outstanding against biro. He fur- 
ther says that Taqi Ali Khan knew tna 
Qamar Ara Begam was contemplating to 
a suit and ho would have to Iwrrow money 
to fight out the case and with a view 
saving hts share in the annuity he r^r 
to the dovice of executing a gift m favo 
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of his \7ife in order to defraud future credi* 
tors. As we haye stated above, the plaintifl 
has hopelessly failed to establish any fraud 
on the part of Taqi All Khan at the time of 
the gift and the mere fact that from 1027 to 
1930 Taqi Ali Khan did not incur any debts 
was quite sufficient to rebut the likelihood 
of a fraudulent intention being present in 
the mind of Taki Ali Khan. The learned 
trial Judge has found that Taqi Ali Khan 
did not borrow any money for the suit 
filed by Qamar Ara Begam against him and 
Ilia wife either in the trial Court or in the 
appeal to the Chief Court and that when he 
lost the appeal in the Chief Court and pre- 
ferred an appeal to the Privy Council it was 
only then that he was required to borrow 
money. The judgment of the trial Court in 
Qamar Ara Begam's case was given on 23rd 
May 1028, while the judgment of the Chief 
Court, reporteTl in GOWN 1112 ,'* was given 
on Gth November 1929. The appeal to their 
Lordships of the Privy Council was not 
decided till 28tb March 1933. Taqi Ali Khan 
could never have thought after he had sue- 
ceeded in the trial Court that he would lose 
the appeal in the Chief Court with the 
result that he would have to borrow the 
money to fight out the case in the Privy 
Council. We are therefore of opinion that 
the circumstances pointed out on behalf of 
the plaintiflf do not establish any fraudulent 
intention on the part of Taqi Ali Khan at 
the date of the gift to defraud his creditors 
in future. 

Some argument has been addressed as 
regards the motive of the gift. There is no 
doubt that the deed mentions only one 
motive namely natural love and affection. 
In the evidence however Taqi Ali Khan on 
Ijoing questioned has stated that he was ill 
at the time of the gift and he tliought that 
m COSO he died, his father with whom his 
relations were not cordial, might get a share 
in the property, and so in order to provide 
for Ins wife and children he made a gift to 
her. Ho also states that the annuity was 
bought by the money of his wife Sultan 
Begam in his name and in the name of his 
wife. It 13 not necessary for us to labour this 
IXiint as we are convinced from the evidence 
and circumstances of this case that the 
plaintiff IS not entitled to a relief for a de. 
claration unless he succeeds in bringing his 
case within the four cornere of s. 53 , T. P. 
Act. and upon tliat point we agree with the 
trial Court that the pla i ntiff -appellant has 

131:' 124 I C 43r: C 
OWN 1112, Qamar Ara Begam v. Sultan liegam. 


failed to establish fraud. Curiously enough, 
Lachbman Prasad (P. w. 3), who is pri- 
marily responsible for the institution of the 
suit, states in his evidence before the Court 
that Taqi Ali Khan borrowed money from 
him for the purpose of fighting the case be- 
fore the Privy Council and executed pro- 
missory notes in his favour. Ho says that 
at first the promissory notes were executed 
both by Taqi Ali Khan and his wife but 
later on ho started 'borrowing only in his 
own name and be advanced tlio money be- 
cause he trusted liim. Lachhman Prasad 
never cared to eDijuire whether Taqi Ali 
Khan possessed any property out of wbicli 
he could satisfy his liabilities. 

The learned counsel for the jilaintiff- 
appellant has relied on two cases, 193S OWN 
922* and A 1 R 1929 ALL 458.^ Ill tho former 
case it \vas held that where a debtor makes 
a gift of his property to his son orally after 
the creditor lias obtained a decree against 
him, it is sufficient to raise a presumption 
that tho object of the gift is to defeat or at 
least to delay tho creditors. This case has 
no application to tho facts of the present 
case. An oral gift was made after the cre- 
ditor had obtained a decree and upon these 
facts it was held that it was sufficient by 
itself to raise a presumption that the object 
of the gift was to defeat or at least to delay 
the creditors. That case further lays down 
that each case under s.53, T. P. Act. must 
be decided on its own facts. The case in 
A I R 1929 ALL 458,** is a single Judge deci- 
.sion of tho Allahaliad High Court. In that 
case there was a finding that there was col- 
lusion between the plaintiff and the judg- 
ment-debtor and that the object of this 
collusion was to defraud, defeat or delay the 
decree-holder. There was a further remark 
made by the learned Judge that the mere 
fact that the judgment-debtor has other- 
property to meet the decree does not prevent 
the application of S. 53, T. P. Act. This 
remark really has no application to the facts 
of the present case. On the whole, we are 
of opinion that the judgment and decree of 
the trial Court is correct. We, therefore, 
dismiss the appeal with costs. 

G.n./r.k. Appeal disjnisseJ. 

25 AIR 1938 Oudli*"^0~:“i77 I~b Gil : 
1938 OWN 922, Mohammad Haider Nazmi v. 
Safdar Jah Zahid Ali Jlirza. 

5- (’29) 1C AIR 1929 All 453 : -llC I C 815, Gopi 
Chana v, Jodbraj Deojit* 
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Lal and another — Complainant 

Applicants 

V. 

llam Piare and others — Opposite Party. 

Criminal Rovn. Appln. No. 95 of 1910, 
iJecided on 12th November 1940, from 
order of Addl. Sess. Judge. Bahraich, D/. 
9th May 1940. 

Criminal P. C. (1808), S. 439 — Acquittal by 
Sessions Judge without exercising proper jxulicidl 
dad without -proper rcxicv: of eiidence. — 
Application by private person for setting aside 
order of acquittal—Order must be set aside. 


Ram Piare 

following morning, cth August 1939 , a first 
information report was made in which the 
above story was related by ohaukidarLotan. 
Another first information report was also 
filed in which what was subsequently put 
forward as the defence story was told. This 
story was to the effect that daooity was 
committed at the house of Durga, accused 
hy Sheoambar, Ram Lal and his sons, and 
that it was in this affair that Ram Lai’s 
people received injuries. It was alleged that 
in the course of the dacoity some of the 
dacoita were actually captured, but as they 
were known to their captors, they were 
lot go. 


In all cases ol applic.ation Ly private person for 
setting aside an order of acquittal the power is one 
to be exercised only in exceptional cases and with 
caution. Where there are signs of a possible failure 
of justice and whore the Sessions Judge has not 
exercised a proper judicial mind and has come to a 
decision without a proper review of the evidence 
the order of acquittal must bo get aside and a re’ 
hearing of the appeal ordered : Cnsc law referred. 

Cl’ 1% C 1. 2] 

(1. (i. Chatter ji — for Applicant'^. 

li. P. Daha^h^rj^ and J. P. Asihana 

for Opposite I’arty Nos. 1 to 20. 

Order. — This is an application in rovi. 
Sion on behalf of the complainants in a 
criminal case under Ss. 117, m and 321 read 
uith S. 1 19, Penal Code. The prayer in the 
application is that the order of acquittal 
passed by the Additional Sessions Judge of 
Oonda at Bahraicli in the case of some of 
the accused of that case bo sot aside *and the 
appeal of those persons which was allowed 
by the Additional Sessions Judge be sent 
hack for di.sposal according to law. The ap. 
plication arises out of an occuiTonce which 
took place in village Gangwal on .ith August 
1939. According to the prosecution story at 
lOP. ii. one Ram Lal was holding a ‘'katha” 
or recital of the Ramayan at his house, for 
which a number of people had collected 
there, including two persons Sheoambar 
and Bbagwati. It was said that while the 
recital was proceeding a number of persons 
came to the complainants' house and one 
of these persons struck Ram Lal. Ram Lal 
shouted to Sheoambar to look out for him- 
self and ran inside his house. Sheoambar 
tried to get away but was struck on the 
^ebrow with a sword by one Bandhu while 
Bhagwati was said to have received a blow 
with a sword from Pathera. There was a 
scufile in which various injuries wore in. 

persons, including a small 
child, Mt. Kamla, who received an incised 
wound, presumably with a sword. On the 


Tho first information report on behalf of 
the complainants, tho present applicants, 
was made under ss. 117, 152 and 307, Penal 
Code. The case was investigated by the 
police and tho [wlice prosecuted tho accused 
named in Lotan’s report under ss. 147 , 325 
and .307 road with s. 1 19, Penal Code. The 
learned Magistrate who tried tho case held 
that s. .307 was not applicable, and ho there- 
fore proceeded to try out the case in his 
own Court. lie considered carefully tho two 
stories told on the one side by Ram Lal, 
etc., and on tho other by Durga, and he was 
satisfied tliat the defence story was false. 
It was part of tho prosecution theory that 
this attack on Ram Lal and Sheoambar 
was instigated by tho Raja of Gangwal. Tho 
Magistrate rejected the evidence against the 
Raja and discharged him. An application in 
revision was made against this order of dis- 
charge but that application was unsuccess- 
ful. In tho result the Magistrate convicted 
2.5 persons of offences under ss.147 and 324 
read with S. 149, Penal Code. Ho also applied 
s. 14H in the caso of two persons and s. 452 
in the caso of one. Ho further made an 
order binding over all these 25 persons under 
s. lOT), Criminal P. C. Tho accused persons 
wont in appeal to the Additional Sessions 
Judge of Gonda at Bahraich. Tho learned 
Additional Sessions Judge has written a 
judgment which can bo divided into a num- 
ber of separate portions. Ho begins by set- 
ting out the complaints on both sides. Ho 
goes on to sot out over two pages, tho replies 
put forward by the individual accused. Ho 
then goes on over two further pages to cotn- 
paro tho two versions, and in effect to show 
that ho was quite satisfied that tho prosecu- 
tion version was correct and tho defence 
version incorrect. Ho concludes this portion 
of his judgment by remarking ; 

It \a therefore clo.ir that the version about tlw 
alleged dacoity at Durga’s house was wholly w 
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and concocted and was rightly rejected by the 
learned hlagistrate. 

He then proceeds to coDsider the argu- 
meots addressed to him in connexion with 
the prosecution case, and for the purpose of 
this discussion he separates the cases of the 
hve accused whose presence on the spot was 
admitted, they being persons supporting the 
defence story of Durga. About these persons 
he says : 

It is clear that all these persons, although they 
admitted that they assault^ Ram Lal and others, 
failed to show that they were justihed in doing eo. 

This portion of his judgment he concludes 
with the remark : 

It is therefore clear that so far as these appellants 
aro concerned, the learned Magistrate was fully 
justified iu convicting them. 

It is to bo noted that even in dealing with 
these accused the learned Additional Ses- 
sions Judge made no attempt whatever to 
discuss the prosecution evidence, for the 
reason apparently that it was scarcely ueces- 
sary to do so. It is only in tlio last page and 
a half of the typed judgment of the learned 
Additional Sessions Judge tliat ho comes to 
discuss the case against the remaining 20 
appellants other than the live dealt with 
above. In connexion with these persons he 
says that the case stands on a different 
footing and os they alleged enmity, it was 
absolutely necessary to consider whether 
they had any motive in committing the 
riot. He does not seem to have considered 
the fact that enmity is a double edged 
weapon, and that if there was a motive for 
the complainants- to name these accused 
falsely, there must almost necessarily be a 
motive for these accused to take part in an 
attack on the complainants. The learned 
Additional Sessions Judge then proceeded 
to deal with the matter in this way. First 
of all he held that the suggestion that the 
attack on the complainants was due to 
communal feelings could not bo accepted, 
because the accused, that is the persons said 
to be assailants, were both Hindus and 
Mahomedans. Secondly, he pointed out that 
the story of instigation by the Raja of 
Gangwal on account of prior ill-feeling bad 
already been rejected. Thirdly, he went on 
to say that the theory that these accused 
might have beaten the complainants to 
please the Raja was far-fetched. Accordingly 
he proceeded to bold that there was no 
motive for these 20 appellants to have parti, 
cipat^ in this occurrence except the pre- 
existing enmity. He then went on to make 
a statement of a proposition of law which 
might be good in itself but had no applica- 


tion to the present case on the findings 
which had already been arrived at. He said : 

It is settled law that when there is enmity be- 
tween the parties and the prosecution version is 
improbable, the benefit of doubt should be given to 
the accused. 

It is to be observed in this connexion 
that it had not been held and could not be 
held by the learned Additional Sessions 
Judge that the prosecution version was im- 
•probable. The examination of the prosecu- 
tion and defence stories on pp. 5 and C leads 
fairly clearly to the conclusion that to a 
very considerable extent tlie prosecution 
version, so far from being improbable, was 
actually true. It seems to us that the learned 
Additional Sessions Judge has given the 
benefit of the doubt, to these accused on a 
conclusion which is founded on incorrect 
premises. This conclusion of tlio learned 
additional Sessions Judge has been further 
criticized on a different line of argument. It 
is pointed out that from beginning to end of 
this judgment the learned Additional Sessions 
Judge has not made any attempt to examine 
and consider in detail the evidence of the 
prosecution witnesses in order to arrive at a 
sound conclusion as to which, if any, of the 
20 persons other than those whoso presence 
and participation wasadmitted, actually took 
part in this occurrence. It may be that the 
whole matter has really been exaggerated to 
the extent that the learned Additional Ses- 
sioos Judge has thought, but the learned 
Additional Sessions Judge has attempted a 
short cut which saved him the trouble of 
examining and coming to a proper finding 
on the evidence. On behalf of the applicants 
it is contended that by this judgment the 
learned Additional Sessions Judge has failed 
to dispose of tho appeal according to law 
after a proper consideration of all the ques- 
tions involved, and it is therefore urged that 
the judgment of acquittal should be set aside 
and the learned Sessions Judge or that Court 
to which tho appeal may be sent back for 
disposal, bo ordered to dispose of the appeal 
upon the merits according to law. 

We have been referred to a number of 
cases on the question whether this Court 
will on an application in revision by a pri- 
vate person set aside an order of acquittal 
and direct the Court below to re-bear the 
appeal or a case on its merits. Learned 
counsel for the opposite parties treated this 
application as if it was an application com- 
plaining of nothing more than a technical 
irregularity on the part of tho learned Addi- 
tional Sessions Judge, that is a failure to 
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comply sufticieotly with the provisions of 
S. S67, Criminal P. C. In this connexion he 
referred to 02 Cal 719* at p. 773, where it was 
remarked that : 

Section 3G7 must be interpreted reasonably and 
so long as the appellate Court below makes a judg- 
inent from which the Uigh Court can gather what 
the decision of the appellate Court really was. that, 
in the majority of cases, ought to lo sufficient. It 
would bo manifestly most unreasonable to expect 
an appellate Court to dot every ‘i’ and cross every 
'f if one may use the expression. 

These remarks are however in no way 
applicable to the present case where there 
is no indication of a projicr examination of 
the evidence, and it is not a mere question 
of a failure to dot every ‘i’ and cross every 
t’. ^Similarly he referred to a I R 1932 Bom 

•173- in which the headnote runs as follows: 

The High Court is not invariably bound tointer- 
fere in revision because there is an irregularity in 
the form of a iudgincnt. unless there is some reason 
to believe that there has Ixwn a failure of justice 

\\ hero therefore the .appellate judgment of the 
Su^divjsional Magistrate, although it docs not 
strictly comply with the provisions of 8. 307 docs 
at Iwst make it dear that the Magistrate had pc- 
rnsod the evidence and hoard arguments and having 
heard the case argued, had come to .an iiidepondciii 
opinion as to the guilt of the applicants, tho High 
Court need not intirfero as there has not l)Coii anv 
fai lure of juvticc and .as it is only a technical irro- 
gul.anty. 

In this connexion lio iirgued that there 
could not ho any ipiestion of failure of jus- 
tico. \Ve do not dosiro to go at all deeply 
into tliafc fioinb. beciiuso it will l)o for tho 
Court below to examine tbo ovidonco. but 
wo may point out that so far .as tho case 
goes against tho five persons whoso convic- 
tions wore inninbainod, there is not, so far 
as wo are awaro, any ovidonce that any of 
thorn used a sharp weapon, whereas there 
was evidence that some of those who have 
l>een acquitted did use swords and inflict 
with them incised wounds. Tlio learned 
Additional Sessions Judge has made no 
examination of the question as to how incis- 
ed wounds were caused if the 6ve pei-sons 
whose convictions he has maintained had 
no weapon with which such wounds could 
have lieen caused. It seems therefore that • 
there may bo found ultimately to have been 
a failure of justice. It is obviously not a 
jioint on which any final pronouncement is 
possible at this stage. Learned counsel also 
referred to lo o w n* in which it was 
held that 
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the High Court does not interfere with an error or 
omission or irregularity unless tho same hascaused 
a failure of justice; and as regards question of 
facto, though the Court’s jurisdiction to interfere 
m respect of the correctness of findings offsets 
oven when findings arc concurrent, is unquestiona' 
ble, It will not. as a rule, go into tho evidence. save 
in exceptional cases, as where the judgment of the 

unjust aud grossly and palpably 

The parties have in the present case 
avoided going into tbo details of the evi- 
donee, hut we note that in the case referred 
to, the learned Judge of this Court remarked 
that the learned Sessions Judge had written 
a detailed and careful judgment and that his 
lindingR were based on a most careful and 
exhaustive examination of the whole evi- 
dence produced in the case. The principles 
applicable to a case in which the Sessions 
Judge has written a judgment of that kind 
aie obviously not applicable to a case in 
which the learned Additional Sessions Judge 
has not written either a detailed or a care- 
ful judgment or made anything like a care- 
ful and exhaustive examination of the whole 
ovidonco. 


A I R 1985 Cal 31G: 150 1 0 678: 86 CrL. 7 
Rahmau v. Kmporor. 

139 IC 608;33CrL.7 

19330udh2.57 : HSICSS*?: 34 Cr 
L J 6Cl; 10 OWN 345, Rama Miirti v. Jal In<lr.\ 


Another case to which reference has been 
made, 11 OWN 810 ,* is similarly a case in 
which the very foundation of tho decision of 
this Court was that tho trial Magistrate had 
weighed the whole evidence and considered 
some of the documents on the record. On 
hobalf of tho applicants we have been refer- 
red to a recent case of this Court, 1940 
o W N 7.57® in which it was held that on an 
application in revision against an acquittal 
tho High Court will not bo prepared to in- 
terfere unless there are exceptional matters, 
its for example whore the Magistrate does 
not appear to have exorcised an impartial 
judicial mind in considering the evidence, 
where he has entirely left evidence out of 
consideration or has relied upon evidence 
which is not to bo found on the record, 
compelling it to do so. We are asked to say 
in tho present case that there is such an 
exceptional matter. Reference has also been 
made to 1937 OWN 281,® in which it was 
hold by a single Judge of this Court that 

ordinarily tho High Court will not Intorforo with 
an order of acquittal, capocially In a caso uiidor 
8. 323, Penal Code, but it will intorforo w hen tbtr 

4. (35) 22 A I R 1935 Oudh 176 : 150 I C 951 : 36 
Cr L J 1286 : 10 Luck 192 : 11 O W N 910, 

Mathura Prasad V. Chakra Dhar .Tayal. 

5. ('41) 28 A I E 1941 Oudh 7 : 190 I C 266 : U 
Cc L .1 891 : 1940 OWN 757, Chandrika Prasad 

V. Mohammad Jafar. „ 

6. (’37) 24 AIR 1987 Oudh 283 : 166 I 0 997 : 38 
Or L J 329 : 1937 OWN 281, Bam Dayal v, 
MaU I>iu. 
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trial MogUtratd has acquitted tbeaccuscd o^viug to 
a wroag view of tho law. 

In that case the Magistrate had brushed 
aside the whole of the prosecution case on 
the view that it was exaggerated and bad 
not attempted to sift the truth from false- 
hood. It was held in effect that it was an 
incorrect conception of the law to suppose 
that a case may be brushed aside entirely 
because there is some exaggeration in it. 
Learned counsel relied strongly on A I K 

1938 Cal G13.' In that case it was held that 
the High Court has power to interfcro in revision 
with an appellatejudgmentofacquittal, and though 
that power should be sparingly exercis^, it would 
be wrong to refuse to exercise it in cases wbero thcro 
has been a failure of justice by reason of tho appel- 
late Court not having brought a judicial mind to 
Lear upon the evidence. 

It appears to us to bo difficult to hold 
that there has uecessarily been a failure of 
justice at this stage, but it is sufficient that 
there should be reason to suppose it not 
improbable that there may have been a 
failure of justice. Learned counsel also relied 
on A I It 1925 oudh 821,® in which the learn- 
ed Judicial Commissiouer held that 
the jurisdiction of tho High Court to revise an 
order of acquittal and direct a ro-trial should be 
exercised only in exceptional cases and with cautiou . 
It should only bo done in cases where the alleged 
oflence is of a serious character and the Judge 
comes to tho opinion that there has been a mis- 
carriage of justice, where for instance the lower 
Court has misquoted thecvidenco.or where having 
tho evidouco before it, which prlma facie is reason- 
able and credible, the Judge of the Court below 
gives DO ground for rejecting it and does not satis- 
^ctorily review it. 

Tlie learned Judge remarked that there 
wore grave defects in the judgment and that 
he could not accept the finding of the lower 
appellate Court as a finding of fact as that 
finding had been arrived at in such a sum- 
mary faeiiion without reference to all the 
relevant law on tho subject (the right of 
private defence). We are in full agreement 
witli the general proposition that in all 
cases of application for setting aside an order 
of acquittal the power is one to be exercised 
only in exceptional cases and with caution, 
but we are of opinion that the present case 
falls within tho principle laid down in 
numerous rulings in the past that whore 
there are signs of a possible failure of justice 
and where the learned Sessions Judge bos 
not exercised a proper judicial mind and has 
come to a decision without a proper review 

7. (*38) 26 AIR 1938 Cal 613 : 178 10 60 : 89Cr L J 
988: 67 0 L J 671: 43 0 W K 25, Satisb Chandra 
V. Cbinta Haran. 

8. ('25) 12 AIR 1925 Oudh 321 : 9.5 I C 934 : 27 
Cr h J 864 : 28 O C 884 : 2 0 W N 60 , Bachcha 
oingb V. Bachcha Kurmi. 


of the evideuco, the order of acquittal must! 
be set aside and a re-bearing of the appeal! 
ordered. Wo accordingly allow this applica-^ 
tion, set aside the order uf acquittal of the 
20 accused who were acquitted by the learned 
Additional Sessions Judge of Bahraich and 
direct that the appeal bo re-beard by the 
Sessions Judge of Gonda, Tho learned Ses- 
sions Judge will tako necessary action to 
have the accused who wore acquitted re- 
arrested in view of tho fact that they have 
been convicted by tho ^Magistrate. It will, 
of course, be opeu to him, if he thinks fit, 
to release thorn again on bail ponding dis- 
posal of tho appeal. 

D.S./r.K. Apjjlicatioii allowed. 
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Uma Datl and others — Dcfcndanii 

— Appollfints 

V. 

Ham Jiioan, Plaintiff and others, 

Defendants — Respondeut.s. 

Second Appeal No. 253 of 1938, Decided 
on 18th November 1940, against order of 
Civil Judge, Sultaupur, D/- 20th August 
1938. 

Hindu law — Fatnily xllUnietit — Validtiy of 
— Ttil is whether 2 ><^rltcs laid claims against 
each other and whether such toere settled 

by family arrangement — Validity of claims of 
parties has ho bearing ou validity of settlement 
—Fact that one of parties isnot memberof family 
isirrelcvant for determining validity of settlement. 

It is wrong to test the validity of a family settle- 
ment by having recourse to tho expedient of finding 
out whether the claims of tho parties to that 
agreement wore good. The true test is whether tho 
parties had laid any claim against each other and 
whether those claims had been settled by virtue of 
tho agreement termed tho “family settlement.’’ If 
a settlement was arrived at, tho strength or vali- 
dity of the claims of the parties has nothing to do 
with the validityof tho family settlement. Tho fact 
that the clairo.s of tho parties had been adjusted 
and that the disputes between them had been 
settled amount to a sulRcient consideration for tho 
upholding of the family settlement. Consequently, 
where on the death of a person a dispute arises 
among the members of the family and an agree- 
ment arrived at between them contained in a 
mutation applicatiou evidences a bona fide adjust- 
ment of the conflicting claims, it constitutes a 
family settlement and its validity is not to bo de- 
termined by the strength or validity of tho claim.? 
of tho parlies. Such an agreement is a valid family 
settlement: AIR 1929 Oudh 373; AIR 1927 Oudh 
572 and AIR 1934 Oudh 41, Ikl. on. [P 187 C 2] 

It is not open to the Court to try to ascertain as 
to whether the claims of the parties to the family 
settlement were good and well founded and to test 
the validity of tho family arr.ingement after having 
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arrived at a doding upon the strength or other. 
^7ise of such claims. Consequently the fact that 
one of the parties to the settlement who asserted a 
t-ona fide right to the family property as a member 
f the family is not a member of the family is 
V. holly irrelevant for the purpose of determining 
the validity or otherwise of the family settlement: 
AIR 1933 All 138, Rcl. on ; AIR 1938 Oudh 190; 
AIR 1926 Oudh 333; AIR 1929 Oudh 193 and AIR 
1J2G All 7, Disting.; AIR 1924 Nag 214, Ref. 

[P 188 C 2 ; P 189 C 1] 
Molilal SaJ;sena — for Appellants. 

Rcsi-ondcnt 1 tn pcrsoyi. 
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dance and allowed certain amendments in 
the plaint prayed for by the plaintiff. The 
suit was remanded for a fresh trial after 
clearing the pleadings. Besides the issues 
originally framed by the trial Court, two 
more issues were added, namely issues 6 and 
7. Issue C was: 

(a) Whether the mortgage deed in suit was exe- 

Rail. Or (b) Was the mortgaged property the stri- 
dhan of Mt. Mohra? 


Judgmentt — This is a second appeal 
igainst the judgment and decree of the 
civil Judge of Sultanpur reversing the decree 
of the Munsif and decreeing the suit for 
mortgage possession with costs against de- 
fendants 1 to .5 only. Tho plaintiff’s case 
was that defendant 1 . Uma Datt. executed 
I possessory mortgage on 20th May 1921 in 
favour of Mt. Mohra. tho first wife of Bam 
Bali, for Rs. S50, that the consideration was 
really advanced by Ram Bali and that 
Mt. Mohra was a more bonamidar. Tho 
plaintiff alleged himself to ho tho son of 
I^am Ilali from anotlier wife, wlio w.as a 
sister of Mt. Mohra. and claimed that he 
was the rightful lioir of Ram Bali, and as 
the defendant liad wrongfully dispos.sessed 
tho plaintiff, ho was entitled to a decree 
for possession. Defendant i was tlio original 
mortgagor and defendants 2 and 3 wore tho 
.^ons of defendant i and defendants i and 5 
\'cro impleaded as defendants on tho ground 
that they wore the tenants of defendant I. 
Defendant 0 was Mt. Murat, who was tho 
daughter of Ram Bali from bis first wife 
Mt. Mohra. Defendants l to 3 denied tho 
mortgage in suit and pleaded that the 
plaintiff was not the son of Ram Bali and 
could not, therefore, maintain the suit. 
Defendants 2 and 3 pleaded that tlio pro- 
perty was ancestral and the mortgage was 
not binding upon them as it was not exe- 
cuted for legal necessity or for tho payment 
of any antecedent debt. The plaintiff’s pos- 
sossioD over the property in dispute within 
limitation was also denied. Defendant fi 
supjiorted tho other defendants and pleaded 
that she was the sole rightful owner of tho 
property, which was the stridhan of Mt. 
Mohra and upon her death had devolved 
upon her by right of inheritance. The trial 
Court held that the mortgage was proved 
hut found that was without consideration. 
He also bold that the plaintiff was not tho 
son of Rum Bali and holding that he had 
not been in possession dismissed the suit 
^vith costs. The lower appellate Court on 
Appeal admitted fresh documentary ovi- 


Issue 7 was whether there was any family 
settlement between the plaintiff and defen- 
dant 6. as alleged by the plaintiff, and if so 
to what effect. The trial Court held upon 
issue C that the consideration of the pro- 
perty was in fact paid off by Ram Bali and 
tho mortgage deed was executed benami in 
tho name of Mt. Mohra for Ram Bali. It 
held that the property in suit was not 
proved to be the stridhan property. On 
issue 7 its finding was that the family set- 
tlement was not proved, as in its opinion 
Mt. Murat could not enter into family set- 
tlement with tlio plaintiff, who was a 
stranger to the family of Ram Bali and had 
no title to the projierty in suit. As a result 
of his findings tho learned Munsif dismissed 
the suit. Upon a further appeal by the 
plaintiff, tho lower appellate Court held, 
disagreeing with the view of the learned 
Munsif, that tho plaintiff had acquired title 
to the property in suit by the family set- 
tlemont with Mt. Mohra, and decreed the 
suit. Defendants 1 to 3 have now come up ia 
second appeal to this Court. The only ques- 
tion argued on behalf of the dofendants- 
appellants is that the lower appellate Court 
was wrong in upholding the family settle- 
ment as neither tho essentials of the family 
settlement had boon made out in the case 
nor could tho plaintiff, being a stranger to 
the family and having no right to the pro- 
perty, set up a family settlement in bis 
favour. Tho plaintiff was present in person 
and was not represented by a counsel. 

I will deal with tho first point whether 
the essentials of the family settlement have 
been proved in this case or not. Tho lower 
appellate Court has relied upon Ex. 0 - 10 , 
which is a report of the Naib Talisildar, 
who tried tlie mutation case. This report 
clearly shows that upon the death of Ram 
Bali, one Qanga Din alleged himself to be 
his brother and claimed mutation of the 
property in dispute. Tho plaintiff contested 
tho right of Ganga Din and claimed pro- 
perty on the ground that be was the son of 
the deceased born of a second wife and woe 
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in possession of the disputed property. He 
denied that Ganga Din was the real bro- 
ther of Ram Bali. Mt. Murat, defendant c, 
set up her rights as the daughter of the 
deceased claiming half of the property and 
)vdmitted the claim of the plaintiff to the re- 
maining half. The controversy between the 
parties was put in the form of issues and 
evidence was led by the parties. The Naib 
Tahsildar found that Mt. Murat was the 
daughter of Ram Bali from his first wife and 
tiie plaintiff was his son from the second wife. 
As regards Gangs Din, ho held that he was 
not the brother of Ram Bali, consequently he 
ordered mutation in favour of the plaintiff 
and defendant 6, Mt. Murat, in equal moie- 
ties. This order was passed on 9th May 1931. 
i''.xhibit 10 is a copy of the objections filed by 
Mt. Murat in the mutation case. Bshibit 6 
is the statement of Mt. Murat in the mutn- 
tiou case to the effect that'the plaintiff was 
the son of Ram Bali by his second wife and 
that ho used to live with her. Exhibit 0 is 
the statement of her pleader to the same 
effect. The plaintiff had been in possession 
since the mutation was made in his favour 
and it was only in 193C that he was obliged 
to bring the present suit because defen- 
dant 1 had unlawfully taken possession of 
the property in dispute. 

There is no doubt whatever that upon the 
death of Ram Bali disputes arose regarding 
the rights to liis property to which his son, 
his daughter and his brother laid separate 
claims. It is also true that the rights of the 
alleged brother and tho alleged son were 
denied. It was in these circumstances that 
the parties, namely defendant c and the 
plaintiff, adjusted their bona fide dispute by 
agreeing that the property shall be mutated 
in equal moieties between them. Whether 
the claim of the son was strong or well 
founded has nothing whatever to do with 
the validity of the arrangement at which 
tho parties eventually arrived. As a matter 
of fact, the Naib Tahsildar held that Ram 
Bali had grwt love for the plaintiff, he 
performed his marriage with great pomp 
and show, opened a savings bank account 
in bis name and described him as his son in 
certain documents. The mutation order was 
not questioned by any of the parties to the 
mutation by a further appeal. In these cir- 
cumstances I am of opinion that tho essential 
elements of a family settlement are fully 
established in this case. It has been held in 
SOWN 1022 ' that it is a wrong principle 

1. ('29J 10 A I R 1929 Oudh 873 : 116 I C 89 • 4 

Luck 57: SOWN 1022, Sltal Singh v. Gijlndra. 


of law to test tho validity of an agreomont 
by having recourse to the expedient of find- 
ing out whether tho claims of the parties to 
that agreement were good. The true test 
is whether tho parties had laid any claim 
against eacii other and whether those claims 
had been settled by virtue of the agreement 
termed the "family settlement.’’ If a settle- 
ment was arrived at, the strength or validity 
of the claims of tho parties bad nothing to do 
with the validity of the family settlement. 
The fact that claims of tho parties had 
been adjusted and that the disputes between 
them had been settled, would amount to' 
a sufficient consideration for tlio upholding' 
of the family settlement. In l o w N GG3' 
it was ruled that tlie essence of a family 
arrangement lies in an adjustment of con- 
llicting claims bona fide made and recognised 
on both sides with the laudable object of 
putting an end to a controversy. 

In 10 O W N 330^ it was hold that where 
certain family differences are adjusted Ijy 
means of a compromise as a result of which 
certain widows in tho family are given pos- 
session of a portion of tho property in lieu 
of maintenance and there is no reason to 
doubt tho bona fides of the arrangement, 
such an adjustment of tho dispute with a 
view to maintain amity and peace in tho 
family, satisfies all the requirements of a 
family settlement. Tho case in 5 0 W N 1022' 
was followed in this case. In another case, 
10 O W N 1251,* it was hold that if on tho 
death of a person a dispute arises among 
the members of the family and an agree- 
ment arrived at between them contained in 
a mutation application evidences a bona fide 
adjustment of the confiicting claims, it con- 
stitutes a family settlement and its validity 
is not to be determined by the strength or 
validity of the claims of tho parties. Such 
an agreement is a valid family settlement 
and does not I'oquire registration. I am 
therefore of opinion that the lower appellate 
Court was perfectly justified in holding that 
the family settlement was fully i)roved. 

As regards the second point, it has been 
contended on behalf of the defendants- 
appellants, that in view of the finding of 
the lower appellate Court that the plaintiff 
is not tho son of Ram Bali it must be bold 
that he bad no title to the property in dis- 

2. (*27) 14 A rR'l927 Oudh 672 : 103 I C 767 :“2 
Luck 662 : 4 0 W N 663, MohaWr v. Dwarika. 

3. (’33) 20 A I R 1933 Oudh 295 : 144 I 0 283 : 10 
OWN 386, Mt. Raj Pati v. Mb. Parbati. 

4. (‘34) 21 A I R 1934 Oudh 41 : 147 I C 973 : 9 
Luck 401 : 10 O W N 1254, Azizul Hasan v. 
Mohammad Faruq. 
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pute and not being a member of the family 
he could not enter into any family settle, 
ment. Reliance is placed on 1938 O A 573, ^ 
3 O W N ISl « 0 O W N 169.^ AIR 1920 ALL 1,^ 
AIR 1933 ALL 138” and 70 I C Slfid” I have 
carefully considered these cases but I am 
of opinion that neither of them helps the 
defendants appellants. The case in 1033 o.\ 
573'^ is wholly inapplicable to the facts of 
tho present case. There was no question 
whatever involved in that case whether the 
family settlement could not bo accepted 
because of the fact that any of the parties 
thereto was not a member of tlie family. 
On tho other hand, at page 577 of the report, 
the following observation, quoted with ap. 
proval from a Madras case, helps tho case 
of the plaintiff. respondent : 

It was there bold that a compromise caunot bo 
impeached between the parties to it on tho sole 
ground that the party whose right is admitted bv 
tho compromise had in fact no such right. 

The case in .Town m*' is a single Judge 
decision by tho late Riza J.. and is distin. 
guishablo ujxjn the facts. In that case it 
was found that tlioro was no roliahlo evi. 
denco to prove tho alleged family setHotnent 
nor was there anything on the record to 
show what were tho terms, if any, of tho 
alleged settlement. It was further observed 
that tho daughtor.in-law was not entitled 
to any share in tho father-in.laws estate 
under tho riindii law. There was no dispute 
between tho parties. In these circumstances 
it was held that tho daughter-in-law had no 
pre-existing title and there being no settle- 
ment of dispute hotwoon tho parties tho 
alleged family arrangement had not been 
proved. In lo o w N 33a‘ at p. 341 this case is 
also distinguisliod. Tho case infiO w n ino,^ is 
irrelevant as the family settlement in that 
case was admitted by both sides and it was 
held that every attempt must bo made to 
give effect to tho wishes of tho parties to 
sue!) a family sottlornont. Tho case in a l R 
IMG ALL 7** is clearly distinguishable upon 
tho facts. There tho widow had adopted a 

17G IC 958 : 1933 

ZZ - 

AIR 192G Oudh 838 : 93 I C 878 • 1 

IWd ^ ^ Ph>^'jharr V. Har 

7-- ('29) 10 A I R 1929 Oudh 193 ; 120 I C 837 • 4 

8. (;26) 13 AIR 192C All 7: 87 I C 721. Mitar &un 
V, Data Ram. 

' 0 Jam„a 

Frafiad 7 . Mt. Darga Dei, 

BaJul.-?"'' ^ 


A. I. R. 

relation of her own and made him a member 
of her husband’s family. Up to the time of 
his adoption he was not a member of that 
family but belonged to the famUy of bis 
adoptive mother. It was held in these cir- 
cumstances that any arrangement arrived 
at between him (adopted son) and her before 
the adoption took place or at that very time 
cannot be said to have been an arrangement 
between the members of the same family. 
The case in A i r 1933 ALL 138® far from 
helping the appellants helps the case of the 
respondent. It was held therein that family 
arrangement is founded on the the assump- 
tion that there was some antecedent title 
of some kind between the parties and the 
agreement acknowledges what that title was. 
Such an arraugement very often follows dis- 
putes amongst the members of the family, 
but it is not necessary that these disputes 
should 1)6 necessarily founded upon just 
claims. .-\11 that is necessary is that each 
party must intend to press his claims to the 
property by litigation or otherwise, and the 
fact that the claim of one of the parties 
might if pressed in a Court of law prove 
unfounded will not invalidate a family 
arrangement if it is otherwise brought about 
in good faith. 

TIio last case which remains to be noticed 
in this connexion is a decision of the Offi- 
ciating Judicial Commissioner of Nagpur in 
7G I c 218.^” Id this case the defendant sup- 
I)ortod his possession to the property under 
a family arrangement. It appeared however 
that tho defendant was an utter stranger 
and Wiis not a member of the family of the 
deceased owner of tho property which was 
in his possession. In these circumstances it 
was held that tho defendant being a i)erfect 
stranger to the family cannot be in posses- 
sion of the property under a family arrange- 
ment which presupjioses a claim by some 
member of tho family to part of the family 
projKjrty, which is settled by an arrange- 
ment between the membei'S of the family 
recognizing tlio claimant’s real or supposed 
rights. 

I am satisfied that in tho present case 
tho plaintiO’-rospondent assorted a bona fide 
right to tho property of his father, that 
there was a pre-existing title in his favour 
and that suoli a right was recognized by the 
family settlement arrived at between him 
and defendant G. .\s has been rightly ob- 
served in a number of cases, it is not open^ 
to tho Court to try to ascertain os to whe- 
ther tho claims of tho parties to tho family 
settlement were good and well founded and' 
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to test the validity ot the family arrange, 
ment after having arrived at a finding upon 
the strength or otherwise of such claims. 
|The finding arrived at by the lower appel- 
late Court that the plaintiff is not the son 
|of Bam Bali is wholly irrelevant for the 
purpose of determining the validity orotber- 
'wise of the family settlement and must 
therefore be disregarded from consideration. 
The result is that I uphold the judgment 
and decree of the lower appellate Court and 
dismiss the appeal with costs. 

g.n./r.k. Appeal dismissed. 
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yit. Batul Bandi — Plaintiff — 

Appellant 


V. 


Sri Dhar and another — Defendants — 

Respondents. 


Second Appeal No. 309 of 1937, Decided 
on I2th November 1940, against order of 
Addl. Civil Judge, Gonda, D/. 2Gth April 
1037. 


(a) Oudh Land Revenue Act (17 of 1876), S. 66 
—Klieusat prepared under S. 6G~~Word "ilatahl- 
dar" in, means under-proprietor. 

The word “matahtdar" io a kbcwat prepared 
under S. 86 meane an UDdcr.propriotor and not 
merely a 0ul)ordinato holder. [P I9i C 1) 

(b) Evidence — Parly denyinfj genuineness of 
document can subsequently ad7nit it on reeonside- 
ration — Court can tatce into consideration such 
document. 


A party haying once denied can, on a recooside- 
riition, subeequontly admit the genuineness of a 
dwument and where its genuineness has been sc 
admitted the Court is not precluded from taking i( 
into consideration. [p jgg C 1] 

(c) Tenure — Sirl right — Meaning. 

/ undor.proprietary rights : 14 

O C 41, Rel. on, [P 192 C 2] 

(d) Tenure^ Under-proprielary rights granted 
by uUlemenl Court to parly's predecessors in inle- 
resf — Revenue authorities subsequently alwavi 
treating predeussorsas under-proprielors—Partv't 

cannoL 

8"“* 0* undor.proprietary 
the settlcmentCourt (in 1876) to a party’s 
predecc«rt.in.interc8t. the reyenuc nnthoritte 

have BUlwoquontJy always treated the predecessord 
-s uoder-proprieters. the party’s long‘d 

(indh t>»ovorthrown: AIR 1926 

Oudh 732 and AIR 1922 P 0, 888, Rel. on. 

... , , [P192C2;P193C11 

fe) Hindu law — Alienation —Widow— Rever 
nonere alone can challenge. ^ 

An alienation by a widow Is void only asainst 

"and 


Zahur Ahmad — for Appellant. 

Hargovind Dayal — for Respondents. 

Judgment. — This is a plaintiff’s appeal 
arising out of a suit for a declaration that 
defendant 1 is not an under, proprietor of the 
land in suit. The suit has been dismissed 
by both the Courts below. The facts which 
have given rise to this appeal are as follows: 
The plaintiff. appellant issued a notice of 
ejectment against defendant i under S.127, 
Oudh Rent Act, with respect to the plot in 
suit in village Agia Khurd, pargana Utraula, 
district Gonda. Defendant 2 was impleaded 
as a transferee from defendant 1 . In the rent 
Court the defendant pleaded that he was an 
under. proprietor with the result that the 
x-evenue Court accepted his plea and cancelled 
the notice of ejectment. The plaintiff there, 
upon brought the present suit for a declara. 
tioD that defendant 1 is not an under. pro- 
prietor in the land in suit. The plaintiff 
alleged that Suraj Prasad and his widow, 
Mt. .Tagrani, who had granted the land to 
defendant i, had no right to the property 
in dispute and that the transfer is not bind- 
ing uix>n her (the plaintiff). The defence 
was that Sheo Narain and Suraj Prasad, the 
two brothers, were under.proprietors of the 
laud in suit, that they obtained a decree 
for under.proprietary rights against Mt. Raj 
Bibi, the mother and prodecessor-in-interest 
of the plaintiff, that the suit was barred by 
the principle of res judicata, that in any 
view of the matter Sheo Narain and Suraj 
Prasad became under.proprietors in the plots 
in suit by adverse possession and that the 
suit was barred by limitation. The trial 
Court upheld the defence holding that Suraj 
Prasad and Sheo Narain were under-pro. 
prietors of the plots in suit by virtue of the 
settlement decree obtained by them against 
Mt. Raj Bibi and that the suit was barred 
by s.ii, Civil P. C. In the result the trial 
Court dismissed the suit. The lower appel. 
late Court has confirmed the decision of the 
trial Court in appeal by the plaintiff. The 
plaintiff now comes up to this Court in 
second appeal. 

Two points have been urged by the learned 
counsel appearing on behalf of the plaintiff, 
appellant in support of her appeal. Firstly, 
it has been argued that the decision of the 
Courts below is erroneous upton the question 
of res judicata; and secondly, the decree of 
the settlement Court did not confer upon 
Sheo Narain and Suraj Prasad under.pro. 
prietary rights. I am of opinion that the 
decision of the Courts below upon both the 
points is correct. It appears that on 23rd 


.7uly iSTfj, Sheo Naraiu and Siu-aj Prasad 
Pando filed a suit against Mehdi Ali Khan, 
sarbavakar of Mt. Kaj Bibi. before the Settle ’ 
ment Court. The plaintiffs described them, 
selves as rauahdars. Agia Khurd, and the 
defendant ^as described as Mehdi Ali Khan, 
surbarakar of Mt. Raj Bibi, lambardar of 
village Agia Khurd. Exhibit i.T is the plaint 
of this suit. In the plaint it was alleged that 
the land measuring 5i bighas kbam with trees 
of mahua and mango grove situate in village 
Agia Khurd, pargana and tahsil I'traula, 
liad been in the possession of the plaintiffs 
from the zamindar as a muah free of rent 
and that the plaintifls never paid any rent 
of the land to anybody. It was also alleged 
that from IJCO Fasli the land in question 
had been in the possession of the ancestors 
of the plaintiffs and the plaintiffs themselves, 
but the defendant taluqdar (taluqdar mud- 
daloha) now wants to take iiossession of the 
land. The plaintiffs prayed that after duo 
investigation the land in question with trees 
may be decreed to them. 

Exhibit A- IS is the statement of Amir 
Ali, mukhtar-i-am of Mt. Raj Bibi, defen- 
dant, denying the status of the plaintiffs and 
jKiinting out tliat the plaintiffs wore mere 
tenants and that tlie rent of oi hjghas of 
land was originally Hs. -25 hut had now in- 
creased and that the plaintiffs had no pos- 
session over the grove or the mahua trees. 
The allegations in the plaint were generally 
denied. It is significant to note that in this 
statement Mt. Ri\j Bibi is mentioned as a 
muddaloha, namely a female defendant. 
Exhibit A.'is is the statement of Suraj Pra- 
sad in the same case. Do states that one 
Puran Ban Goshain was the original birtdar 
of village Agia Khurd. In 1240 Ishwari Pande, 
the father of Suraj Prasad had purchased 
the village for a consideration and taken 
possession of the village. Ho also filed the 
sale deed. Suraj Prasad further stated that 
about 22 years ago Tafazzul Husain Khan, 
the taluqdar. made the village kham and 
separated 51 bigbas kham with mahua trees 
and tlio mango grove from the village and 
granted the same to him without payment 
of any rent and that the same had been 
in their possession since then. It was 
further stated by hina that the defendant 
taluqdar had wrongly entered his name 
as a tenant. Reference is also mode to a 
certain patta, which had been granted by 
Tafazzul Husain Khan to Suraj Prasad in 
1872 but which had subsequently been taken 
away from him. These are the only pro 
ceedings of the litigation of the year 1876 
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Then foUowed a judgment, Ex. A-U passed 
by M. Mohammad Yahia Saheb, Tahsildar 
Sadr Mupsarim, on I3th September 1870 . 
After stating the facts of the case as gathered 
from the plaint and the statements of Amir 
Ali and Suraj Prasad two issues were framed: 

1. Whether the plaintiffs are the birtdars of this 
land ? 2. Whether the plaintiffs hold possession 
over the land, the trees and the grove as birtdars or 
Whether thoj are mere tenants ? 

It is stated in the judgment that the 
issues were framed by Mr. Mohammad Sai- 
yid-ud-din, Khan Bahadur, Extra Assistant 
Commissioner, and. after the framing of the 
issues the case had been transferred to the 
Tahsildar, Sadr Munsarim, on 4 th Novem. 
her lyj.j, and that the latter subsequently 
held investigation in the case, received oral 
and documentary evidence produced by the 
parties, and eventually recorded the final 
order. Tho judgment, Ex. A-M states that 
it is proved from the documents that the 
plaintiffs of that suit held possession of tlio 
land in suit for a long time and that it was 
not a recent cultivation. It is also stated 
therein that in tho column of remarks of a 
certain theka which had been granted to 
Amir Singh and Amar Singh by the taluq- 
dar, tho muafi land of the plaintiffs had 
been excc{)ted from tho theka. The plain- 
tiffs also produced a sanad, dated Agfann 
badi 8,1272 Fasli, written in Dindi and bear- 
ing tho signature of Mehdi Ali Khan in res- 
pect of 51 bighas of muafi land. The mukhtar 
of tho defendant taluqdar admitted the sig- 
nature and accepted the genuineness of the 
sanad. U|)on this evidence tho Sadr Munsa- 
rim held that ho was satisfied and required 
no further proof. These remarks of thoSadr 
Munsarim are quite sufficient to show that 
in his opinion issue 1 whether the plaintiffs 
wore the birtdars of this land, was proved 
to his satisfaction, altliough the finding 
might have been made clearer. The Sadr 
Munsarim then proceeded to enquire whe- 
ther tho plaintiffs should get a decree with- 
out payment of rent or upon payment of 
rent; and on tho ground that no Govern- 
ment land is exempt from payment of Gov- 
ernment revenue he came to the conolnaion 
that the land should be decreed upon pay- 
ment of revenue fixed by Government plus 
25 per cent, to tho taluqdar. The operative 
portion of tho judgment is: 

It is boroby ordered that a decree lor 51 bigbas of 
land is granted to the plaintiffs upon 
rovoDuo to be fizod by tho sottloinoDt oulhoritic 
and 25 por cent* mallkana to be paid to tho taluq- 
dar of Agia Khurd. 

The iadgment is aigued by MobamDQftcl 
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Yabia Tahsildar. Exhibit A-8 is the kbewat 
of register No. 5, matabtdari of village Agia 
Kburd, which was prepai'ed under s. 5C, 
Oudh Land Revenue Act (17 of 1876, then in 
force), in which the names of Suraj Prasad 
and Sheo Norain are entered in the column 
headed as “malik adna” and the nature of 
their tenure is entered as "matabtdari" and 
below this entry appear the words “babaq 
muafi atia Taluqdar." Under S. 56 (e), Oudh 
Land Revenue Act of 1876, every Deputy 
Commissioner was required to prepare for 
each mahal a list — (l) of all under-proprie. 
tors and lessees whose rent has been so 
fixed and of all tenants with a right of occu- 
pancy, with the nature and extent of the 
interest of each such person, and the rent 
(if any) which he is liable to pay therefor, 
(2) of all other persons (if any) bolding land 
free of rent, or revenue free. The learned 
counsel appearing for the plaintifT-appellant 
urges that the word "matahtdar" does not 
mean an under. proprietor but only a subor- 
dinate holder. I do not agree with this con- 
tentioD. Exhibit a- 23 is the khasra of 1307 
Paali, which also records the names of the 
plaintiffs as under.proprietors. A similar 
entry appears in the khewat (Ex. A.15) in 
respect of 1307 Fasli. Exhibit A-24 is an 
order dated I8th January 1902, passed by a 
settlement officer dismissing the claim of 
Suraj Prasad to the entire village but up- 
holding his claim for 51 bighas kham, which 
had been decreed to him by the settlement 
Court and which was duly entered in the 
kbewat. Exhibit A-22 is the copy of a rob- 
kar showing that in proceedings for the 
determination of rent under S. 79 of Act 3 of 
1901 the zamindar and the matahtdars were 
ordered to appear before the settlement 
authorities. Under this robkar also, the word 
matahtdar is used, which the learned 
counsel interprets as meaning a subordinate 
bolder. 

The learned counsel has argued that 
Ex. A.14 does not operate as res judicata 
against bis client because firstly Mt. Raj 
Bibi, the predecessor.in-interest of the 
plaintiCf. appellant, was not a party to tho 
case but that the real defendant was Mebdi 
Ah Khan himself, secondly, there is no evi- 
dence to show that the Badr Munsarim, 
Munshi Mohammad Yahia, had any judicial 
powers and consequently bis decision is not 
a decision of a Court of competent jurisdic- 
tion within the meaning of S. ii, Civil P. C 
and thirdly it was urged that there are no 
words in Ex. A.14 to indicate that the Sadr 
Munsarim by his judgment granted under. 
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proprietary rights to the plaintiffs. As re- 
gards the first point, it may be mentioned 
that Mt. Rjij Bibi was married to Mehdi 
Ali Khan's son, Amjad Ali Khan : vide 
Ex. 12 . Mt. Raj Bibi was a pardauasbiu 
lady and Mehdi Ali Khan was her uncle 
and guardian at tho time w’hen she was a 
minor. Mehdi Ali Klian managed her pro- 
perty as uncle and sarbarakar (Ex. A-20). 
It is no longer disputed between tho parties 
that the present plaintiff.appellant is tho 
daughter of Mt. Raj Bibi, to whom the 
latter made a gift of the entire village. It 
is true that in the plaint (Ex. 13) tho defen- 
dant to the suit is mentioned as Mehdi Ali 
Khan, but it must not be forgotten that his 
character in the suit is clearly as sarbarakar 
of Mt. Raj Bibi, defendant. Tho allegations 
in the plaint also disclose tliat tho real 
complaint was against tho Taluqdaria, wlio 
was no other than Mt. Raj Bibi. The posi- 
tion of Mehdi Ali Khan was merely that oi 
an uncle who was managing the pro|>erty oi 
Mt.^ Raj Bibi, his young daughter-in-law, 
during the period of her minority. Then 
again. Exhibit A-IS, tho statement of Amir 
Ali, was recorded by the Court in the capa- 
city of a mukhtar-i.am of Mt. Raj Bibi, 
defendant. If tho proceedings were insti- 
tuted against Mehdi Ali Khan in his per- 
sonal capacity, it is difficult to understand 
why he should have been described as sar- 
barakar of Mt. Raj Bibi and why Amir Ali 
should have been described os mukhtar-i-am 
of Mt. Raj Bibi. 

Exhibit 10 is an application of Mt. Raj 
Bibi, dated I2th December 1672. It purports 
to be signed by Amir Ali, mukhtar-i-am of 
Mt. Raj Bibi, taluqdar. This document was 
filed by the plaintiff herself. It was 
foolishly denied by the defendants' pleader 
and the trial Court made the endorsement 
not proved, rejected," on tho back of Ex. lO. 
The learned counsel for the plaintiff objects 
to the consideration of Ex. lO by the Court 
as it is a rejected document and should have 
been returned by the Court under R. 54 of 
the Oudh Civil Rules, which requires that 
if a document is rejected as not proved, it 
shall, at the conclusion of the trial or 
^rlier, be returned to the party producing 
it or to bis pleader and the party or pleader 
shall be bound to take back the document 
and sign a receipt for it. The trial Court 
did not take action as required by B. 54 with 
the result that tho document is still on 
record. The learned counsel appearing on 
behalf of the defendants -respondents now 
admits the genuineness of Ex. lO. I see no 
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ground why a party having once denied 
cannot on a reconsideration subsequently 
admit its genuineness, and if this is so bow 
a Court can bo precluded from taking such 
a document into consideration. This point 
liowovor is not very material because in 
my opinion there is sufficient evidence on 
the record referred to above in addition to 
Kx. 10 , which unmistakably shows that the 
litigation in 1875 was launched not against 
Mehdi Ali Khan in his individual capacity 
hub against Mt. Kaj Bibi, the taluqdar, 
through him. I therefore hold that there is 
no substance in the objection raised on 
behalf of the plaintiff.appellant. 

As regards the fact whether Kx. A -11 is a 
judgment pronounced by a Court of compe- 
tent jurisdiction, the learned counsel for the 
plaintiff.appellant argued tliat in order to 
invoke the benefit of S.ii, Civil P. C., in 
their favour the defondants-respondents 
should have proved as a matter of fact that 
^lunshi Mohammad Yahia T.ahsildar was 
competent to adjudicate upon the question 
of under.propriotary claims. It is contended 
on behalf of tlio defendants. respondents 
that this point was not raised in cither of 
the Courts below and in any case the bur. 
den is upon tlio appellant, who wishes to 
displace tlio judgment and decree of the 
lower Courts, to provo as a matter of fact 
that tlio judgment, Kx. A.]i. was delivered 
by a Court devoid of jurisdiction. Counsel 
on both sides have attempted to take refuge 
hohind technical pleas on this point and 
iiavo not referred to any authority or any 
nilo showing one way or the other whether 
the tahsildar was competent to pass the 
decree declaring the title of Suraj Prasad 
and Shoo Narain in respect of the land in 
dispute. I have however been aide to dis. 
cover in the Gonda Settlement Peport, pre. 
pared by Mr. W. C. Benett. C. S.. Assistant 
Commissioner of Eao Bareli, in the year 
lfi78, that the Courts of Settlement Officers 
in the days of the Settlement consisted of : 
(1) Settlement Officers. ( 2 ) Assistant Settle- 
ment Officers. f3) Extra Assistant Commis- 
sionors.and (i) Sadr Munsarims with judicial 
powers. At p. 113 of this report, the name of 
■Munshi Sayid-ud-din, Extra Assistant Com. 
missioner, is mentioned and the name of 
Munshi Muhammad Yahia is montionod 
under No. 4, namely Sadr Munsarim with 
judicial powers. Special mention of Munshi 
Muhammad Yahia has been made by Mr. 
Benett at p. 144 in those words : 

MnMhl Muhammad Yahia has alroadv been 
rewarded for his honesty, energy, and great practi. 
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talsiJdrr appointment to the post of 

It will be seen from Ex. A.14 that in the 
lioadiog Munshi Muhammad Yahia has 
been referred to as Tahsildar Sadr Monsa- 
rim and in the copy of the judgment it is 
stated that the case was originally filed in 
the Court of ^lunshi Mohammad Saiyid« 
ud.din Khan, Extra Assistant Commissioner, 
and had been transferred by him to the 
Court of the Tahsildar Sadr Mnnsarini. 

I therefore hold that there is no force in 
this point. Tliirdly, I must hold in agree- 
ment with the view expressed by both the 
Courts below that Ex. A-H coupled with 
Ex. 1.1 and the proceedings of the litigation 
of 1875 is quite sufficient to show that Suraj 
Prasad and Sheo Narain were claiming 
birtdari rights in the land and the trees in 
dispute and were challenging the position 
taken up by the taluqdar that they were 
mere tenants. In these circumstances I am 
of opinion that the Settlement Court decreed 
birtdari rights in favour of Suraj Prasad and 
Sheo Narain. BIrt rights have been con-| 
strued to moan under.propriotary rights: 
vide 11 o c 41.' The decision against Mt. Eaj 
Bibi h.ad been obtained after full contest 
and without any fraud or collusion. In these 
circumstances the decision embodied in 
Kx. A-Ji must bo hold binding upon the 
plaintiff. appellant, who is admittedlj’ the 
successor-in-interest of Mt. Raj Bibi, nnder 
S.ii, Civil P. C. 

Apart from the fact that the settlement 
Court granted under. proprietary rights to 
Suraj Prasad and Sheo Narain, the revenue 
authorities subsequently always treated the 
defendants’ predecessors as under proprie-i 
tors; tide khewats Ex. A-l, A-T*, A-IO, A-llf 
and A-lG. Then there are proceedings forj 
fixation of root under S.70, U. P- Band 
Revonuo Act, which are proved by Exs. A*fi. 

A. 15, A.23, A. 17. A.22 and A.21. The fixation 
of rent, according to the provisions of S.70, 

U. P. Land Revenue Act, also lends cor- 
roboration to the view that Sheo Narain and 
Suraj Prasad were under. propiietors. In 
2 o w N 801- it was hold that where the 
final decree in favour of certain agricultural 
holders is of occupancy tenancy in their 
favour but they are consistently treated at 
the time of settlement and afterwards as 
under-proprietors, whatever may have the 
original effect of tho decree, their title as 

under-propriotora so_lo^ng recognize^ couW 

iTT’ll) 14 O c 41 : 8 I C 726, Ram AuUr v. 

2P('25) 12 AIR 1028 Oudh 782 ; 01 10 121 i 2 
OWN 894, BipIn Chandra v. Dewan Singn. 
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not be overthrown by that suit. In 9 0 L J 
649,^ the facts were that a taluqdar sued to 
obtain a declaration against the defendants 
that they had no proprietary or under- 
proprietary rights in a village forming part 
of the estate. It was found that the settle- 
ment of 16C7 clothed the then taluqdar with 
rights which excluded the defendants' pre- 
decessors from the said rights, that in 1868 
a declaratory decree to the same effect was 
passed, that in spite of this from 1869 down 
to the institution of the present suit there 
had never been any occasion on which the 
rights now denied to the defendants were 
nob admitted, recognized or upheld, and 
that the settlement of 1897-98 was eflfected 
upon this footing. It was held that a title so 
long recognized could not now be overthrown. 
The principle enunciated by their Lord- 
ships of the Privy Council in the above- 
noted case is fully applicable to the facts 
of the present case. 

Lastly, it has been contended on behalf 
[of the defondants-respondents that in any 
view of the matter the transfer made by 
the widow of Suraj Prasad to defendant l 
[is not void but voidable and can be challenged 
only by the reversioners and not by the 
plaintiff. appellant. Reliance has been placed 
on A I R 1981 Mad 377,* where it was held 
that the alienation by the widow is void 
only against the reversioners but not against 
the whole world and further that though 
the alienation would be useless against the 
reversioners but as against all persons other 
[than the reversioners, the alienation is 
perfectly valid and the alienee can maintain 
Ian action against a person resisting him. 
For the foregoing reasons I hold that the 
judgment and decree of the lower appellate 
Court is corrwt and must be maintained. 
The appeal fails and is dismissed with costs. 

G.N./R.K. Appeal disviissed. 

3. {'22) 9 AIR 1922 P 0 883 : 7lTc 641 • 

896 : 50 1 A 210n : 9 O L J 649 (PCI Pirthlml 
Singh V. Ganesh Din Singh. ' 

: 128 I 0 695 : 60 M 
li J 488, In ro Appavu Naicken. 
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jSdif order of Special 

Syed Mohammad Husain — Debtor — 

Appellant 

Nageshwar Pershad and another — 

19,1 0/S6 4 - ^‘^Pondenu. 


(a) U. P. Encumbered Estates Act (25 of 
1934), S* 4 (3) — Landlord can take proceeding 
first under U. P. Agriculturists* Relief Act and 
then under U. P. Encumbered Estates Act. 

The provisioQs of sub-s. (8) of S. 4 of the Act 
cl^rly ooDtomplatc the possibility of proceediugs 
boiog taken by landlord first under tho Agrioultu* 
rists* Relief Act und later under the Encumbered 
Estates Act. [P igg c 1) 

(b) U. P. Encumbered Estates Act (25 of 
1934), S. 14(4) (c) — Special Judge cannot ignore 
decision already arrived at under U. P, Agri- 
culturists' Relief Act. 

Section 14 (4) (c) means that the special Judge, 
while disposing of a matter under tho Kocumberod 
Estates Act, shall not apply tho provisions of tbo 
Agriculturists' Relief Act; not that he shall ignoroa 
decision alroi^dy arrived at uudor that Act : AIR 
1939 All 619, on. (p 196 C 2) 

(c) U. P. Encumbered Estates Act (25 of 
1934), S. 14 — Mortgagor and mortgagee arriving 
at settlement of accounts based on U. P. Agri- 
culturists' Relief Act and executing receipt and 
making endorsement— Special Judge cannot re- 
open mortgagor's liability under mortgage 
ignoring this receipt and endorsement. 

Where the mortgagor and the mortgagee have 
come to an arrangomeut out of Courton tho basisof 
tho provisions of tho Agriculturists' Relief Act and 
have executed a receipt and made an eodorsoment 
respectively in accorc^noe therewith, it is not open 
to the Special Judge under the Encumbered Estates 
Act to re-open the question of the mortgagor's lia- 
bilRy uuder tho mortgage, ignoring this receipt 
and endorsement* [p jgg q 21 

(d) Registration Act (1908), S. 17 (2) (xi) — 
Receipt not purporting to extinguish mortgage 
but only limiting liability of mortgagor as 
regards interest — Receipt does not require 
registration. 

Where the receipt does not purport to extinguish 
the mortgage, either in whole or in part but only 
limits tho liability of the mortgagor thereunder so 
far as the interest is concerned, the provisions of 
Excep.(xi} would be applicable and the receipt does 
not require registration, [p 197 c 2] 

il, Wasim, AH Hasan and Akhtar Husain 

^ , for Appellant. 

iS. K. Dhaon — for Respondents. 

Judgment* — These appeals arise out of 
orders passed by a Special Judge of the first 
grade on claims under the Encumbered 
Estates Act. The applicant under s .4 of the 
Act was the appellant, Mohammad Husain. 
There were two creditors, Baba Din and 
Har Narain, both claims being based on 
mortgages. Baba Din’s mortgage was for 
Rs. 20,000 and the debt carried interest at 
11 annas per cent, per mensem compound- 
able with six-monthly rests. The mortgage 
deed is dated ist March 1930. Har Narain's 
mortgage was for Rs. 25,000. It carried inte- 
rest at 12 annas per cent, per mensem com- 
poundable with six-monthly rests. The deed 
is dated 24th October 1929. The appellant 
instituted proceedings in respect of his liabi- 
lity on the mortgage under 8.38, Agricultu- 
rists’ Relief Act, and obtained a declaration 
on 22nd October 1986, that the sum due from 
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him under the mortgage was Rs. 18,125. In 
the case of Har Narain there was no litiga- 
tion under the Agriculturists’ Relief Act, 
but the parties agreed to work out the sum 
clue to Ear Narain in the same way as it 
would be worked out by a Court under the 
provisions of the Agriculturists’ Relief Act. 
As a result a sum of Rs. 20.400 was found due 
under the mortgage deed and an endorse, 
ment was made by the mortgagor on the 
back of the deed (Ex. A-l) on loth August 
1935 to the following effect ; 

Rupees 4600 have been paid by way of set-ofi 
allowed towards the principal amount due under 
this deed out of the amount of interest found to 
have been paid in excess according to S. 30 Agri- 
culturists’ Relief Act. 1934. for the period between 
January 1930 to April 1935. and after allowing for 
this set-ofI of Rs. 4600, only Rs. 20,400 are due as 
the principal amount. 

A receipt was also executed by the mort. 
gagee for the same sum. Both claimants 
contended that these settlements were not 
binding upon them and should be ignored 
by the Special Judge in considering their 
claims under the Encumbered Estates Act, 
reliance being placed in support of this con. 
tention on the provisions of s. 14 (4) (c) and 
s. 15 of tile Act. In both cases the conten- 
tion found favour with the Special Judge 
who accordingly ignored the previous set- 
tlements, referred to and decreed the claims 
solely on the basis of the provisions of the 
Encumbered Estates Act. The applicant 
i^Iohammad Husain has appealed against 
this decision in both cases. We will take 
first the case of Baba Din in which a decree 
was passed under 3.33, Agriculturists’ Relief 
Act. Section 14 (4) (c), Encumbered Estates 
Act, provides that the provisions of the 
U. P. Agriculturists’ Relief Act, 1934 , shall 
not be applicable to proceedings under the 
Encumbered Estates Act, and S. 16 provides 
that in determining the amount due on the 
basis of a loan which has been the subject 
of a decree the Special Judge shall accept 
the findings of the Court which passed the 
decree except in so far as they are inconsis- 
tent with the provisions of S. 14. It is there- 
fore necessary to determine whether the 
decree under s. 33, Agriculturists’ Relief Act 
is inconsistent with the provisions of s.i 4 . 

Learned counsel for the appellant based 
his arguments mainly on the provisions of 
8.4 (8), Encumbered Estates Act, which 
contemplate both an application by a land- 
lord for amendment of a decree under the 
provisions of the U. P. Agriculturists’ Relief 
Act end an application by the same land- 
lord under the Encumbered Estates Act. 
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The sub.section allows a landlord to exclude 
from the period within which he may make 
an application under sub-ss. (l) and ( 2 ) of 
s. 4 the period from the date of his applies- 
tion under the Agriculturists’ Relief Act to 
the date of the final disposal thereof. 
Learned counsel also referred us to certain 
decisions of the Allahabad High Court and 
of this Court as showing that it was open 
to a landlord to make an application under 
both Acts, and be argued from these that it 
could not have been intended by S.l4(4)(c) 
that where a decree has been obtained under 
the Agriculturists’ Relief Act that decree 
should be ignored and the liability of the 
applicant under the Encumbered Estates 
Act considered de novo. In 1989 a L J 656 ,* 
a Bench of the Allahabad High Court held 
that the landlord is not necessarily under 
any disability by reason of the provisions of 
S.7, Encumbered Estates Act, for taking 
proceedings for the protection of his interest. 
It was said ; 

We 6nd that the ioteotioo of the L^islature 
was DOt to put the landlord under a disability but 
to provide for the relief of his encumbered estate, 
and when on an application by him the Collector 
has passed an order under S. G of the Aot, the ooa« 
sequences that should flow from such order should 
be consequences to the benefit of the landlord and 
not to bis detriment. The Act itself does not say 
clearly, as it might well have done, that the land* 
lord will bo precluded from taking any steps under 
any other provision of law. The U. P. Agricul- 
turists' Relief Act and the U« P. Encumbered 
Estates Act came into force on the same daji 
oainoly 30tb April 1935, and it was quite easy for 
the Legislature to say that if a landlord bad chosen 
to take the benefit of the U. P. Encumbered Estates 
Act ho could not tako tho benefit of the Agricul- 
turists* Relief Act; on the contrary it is provid^ 
by S. 4 (3), Encumbered Estates Act, that If within 
three months after tho date on which Chap. Ill of 
this Act comes into force a landlord has applied for 
nmondment of a decree under tho provisions of the 
U. P. Agriculturists* Relief Act 1984, tho period 
from the date of bis application to tho date of the 
final disposal thereof shall be excluded from the 
period within which ho may make an application 
under sub-ss. (1) and (2) of this section. 

It is clear from the above that an agriculturist 
landlord may apply under the Agriculturists* Boll« 

Act first for tho amendment of a decree under S. 8^ 
of tho Act and ho may then apply for relief under 
the Encumbered Estates Act. If it was thought that 
ho should be precluded from applying under 8. 89, 
Agriculturists' Relief Act, after hebad applM under 
tho Encumbered Estates Act, one would have ex- 
pocted tho Legislature to say so in unambiguous 
language somewhere. Our attention was drawn to 
B, 14 (4) (c), Encumbered Estates Act, which says 
that the provisions of tho U. P. Agriculturls 
Relief Act of 1984 shall not bo applicable to pro- 
ceedings under this Act, but this is for tho s^ 

Judge and means that th e special Judgo will do^i 

1. (*89) 26 A I R 1989 All 619 : 186 I 0 886 : 1939 
A L J B66, Raobir Prasad v. Shcobaran Singh. 
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while disposing of a matter under the Encumbered 
Estates Act, apply Iho provisions of the Agricul- 
turists' R'>lief Act, and this does not prohibit the 
agriculturist landlord himself from taking indepen- 
dent proceedings under the Agriculturists' Relief Act. 


A similar view was taken by a single 
Judge of this Court in 1940 own 129- but 
this view has recently been dissented from 
by a Bench of this Court (of which one of 
us was a member) in a case not yet reported 
on an appeal under S. 12 ( 2 ), Oudh Courts 
Act, (S. 12 {2), Oudh Courts Act, Appeals 
Nos. 16 and 16 of 1939*). The same Bench 
had previously considered the question on 
an application under 8.115, Civil P. C., (No. 
139 of 1939) decided on 30th September 1940 
and reported in 1940 OWN 1126 .* The ques. 
tion considered by the Bench in the appli- 
cation under s. 115 was whether proceedings 
under S.83, Agriculturists’ Relief Act, should 
be stayed under 8.7, Encumbered Estates 
Act. It was said then that the language of 
8.7 (l) (a), Encumbered Estates Act, is quite 
clear and unambiguous and leaves no room 
for doubt that it applies to all proceedings 
in any civil Court whether instituted by 
the landlord (debtor) or by the claimant 
(creditor) : 


We do Dot think that the Legislature could have 
contemplated that a debtor should c.arry on two 
separate proceedings under the Agriculturists' Relief 
Act as well as under the U. P. Encumbered Estates 
Act simultaneously. The intention of the Legis* 
lature must be gathered from the language of S. 7 
(1) (a), Encumbered Estates Act, and it is not per- 
mlKlble for us to read intothatsectlouaninteiiliou 
which the Legislature has not chosen to express. 
Wo feel we are justiOed in this conclusion by the 
language of 8. 14, cl. 4 (c). Encumbered Estates Act, 
which de&uitely states that the provisions of the 
Us P. Agriculturists’ Relief Act of 1934 shall not be 
applicable to proceedings under this Act. It seems 
to us that the Legislature provided separate reliefs 
to a debtor under the AgriculturUte^ Relief Act and 
the Encumbered Estates Act, and it was left to him 
to chooBo whether he should take advantage of the 
provlrions of 8. 83, AgriculturlsU' Relief Act or 
b. 4. Encumbered Estates Act. .Under 8. S3. Aeri- 
culturists' Relief Act, an agriculturist debtor is 
entitled to sue for an account of money lent or 
advanced to or raid for him by any person. The 

® ^ ‘be provisions 

of Chap. IV of the Act and the provisions of the 

Usurious Uans Act 10 of 1918. Sections 28 to 81 
of Chap. IV dMl with the reduction of interest in 
favour of the debtor. Section 32 relates to the duty 

and furnish accounts 
While 8. 84 imposes penalties for non-compliance 
with the provisions of S. 32. namely the diLllow- 
ance of interest and costs. Ample relief is available 

185 I C 726: 1940 


to a debtor under the provisions of S. 14 (4) (a) and 
(b), Encumbered Estates .Act. A careful perusal of 
the aforesaid provisions in the two Acts is enough 
to show that the Legislature did not intend tho 
continuation of the proceedings under the Agricul- 
turists' Relief Act when the debtor had applied 
under B. 4, Encumbered Estates Act. Once the debt 
is proved under the provisions of the latter Act 
there seems to be no good reason for tho continua- 
tion of tho proceedings under the Agriculturists’ 
Relief Act. 

The debtor himself submitted to the jurisdiction 
of the special Judge byapplyingundctS. 4, Encum- 
bered Estates Act, and it is somewhat anomalous 
that he should be allowed to carry on proceedings 
at the same time under S. 33, U. 1’. Agriculturists' 
Relief Act. 

We are therefore of opinion that 8.7 (1) (a) upon 
a proper construction of its language unmistakably 
shows that it applies to all proceedings whether 
instituted by the debtor or by the creditor. 

Ib will be observed tiiat in this case the 
question was whether proceedings sliould be 
allowed to continue under both Acts simul. 
taneously. In the present case the proceed, 
ings under the Agriculturists’ Relief Act are 
finished and no question arises therefore of 
continuing both proceedings simultaneously. 
The point wliich wo have to consider in the 
present case is what construction should be 
placed on the provisions of S. 14 (i) (c) read 
in connexion with those of S. 15, Encum. 
bered Estates Act, when the decree referred 
to in S. 15 has been passed under the Agri- 
culturists’ Relief Act. Sub-section 4 of s. 14 
provides that in examining claims the Spe- 
cial J udge shall decide the questions in issue 
on the same principles as those on which 
a Court, in which a suit for the recovery 
of tho money due would lie, would decide 
them, subject to the following provisions ; 

(a) the amouut of iuterest held to be due on the 
date of the application shall not exceed that por- 
tion of the principal which may still bo found to 
be duo on the date of the application ; 

(b) the provisions of the Usurious Loans Act 10 
of 1918 will be applicable to proceedings under 
this Act ; 

(e) the provisions of the U. P. Agriculturists' 
Relief Act of 1934 shall not be applicable to pro- 
ceodiDgB under this Act. ^ 

In 1989 OWN 118.6 observed by a 

Bench of this Court ; 

\yben however there has been a decree, the 
s^ial Judge must under S. 16 accept the findings 
of the (^urt which passed the decree except in so 
far as they are inconsistent with the provisions of 
b. 14. This, m our view, means that he has to see 
whether the civil Court that passed the decree 
could have passed the decree which it did pass if 
that Court had bad to comply with the provisions 
of 8. 14, or, to put it in other words, the special 
Judge has to say to himself ‘*if I under S. 14 had 
then had to give a decree would tho decree that I 

5e (’89) 26 A I R 1989 Oudh 75 : 179 I C 080 ' 14 
Luck 524 : 1939 OWN 118, Ramsagar Prasad 
V, Mt. Shyama. 
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could have given under S. 14 correspond with the 
decree which the civil Court has in fact given?". 

In 1939 o w N 335.^ it was observed as 
follows : 

Now interpreting the phrase "shall accept the 
findings of the Court which passed the decree 
except in so far as they are inconsistent with the 
provisions of S. 14" in its widest possible sense, this 
may be taken to mean that the special Judge will 
consider first whether those findings are inconsis- 
tent with cl. (4) (a), that is whether the amount of 
interest allowed by the decree was in excess of the 
portion of the principal found still to bo due at the 
date of decree, secondly he will have to consider 
whether the provisions of the Usurious Loans Act, 
have or have not been applied in the previous case] 
and thirdly he will have to consider whether in 
the previous case the Court has applied the provi. 
sions of the U. P. Agriculturists’ Relief Act. 

Certainly if this widest possible construe- 
tion be adopted it would involve the exclu- 
sion from consideration in proceedings under 
the Encumbered Estates Act, of all decrees 
passed under the Agriculturists Relief Act, 
but the Bench in 1939 OWN 385,® did not 
expressly adopt this construction. Further 
on they say : 

The learned special Judge is also of opinion that 
the only case in which it is possible for the find- 
logs of the Court which passed the decree to bo 
inconsistent with the provisions of S. 14 is one in 
which the amount of interest dccrcefl is in excess 
of the portion of principal still found to be due on 
the dote of the suit or decree. The point is an 
interesting one but we do not think that for the 
purposes of the present appeal it is uecessarv to 
decide it. ^ 

That is to say, they considered the ques- 
tion still open and loft it open. We do not 
6nd that there Ijas been any decision that 
it is not open to a debtor to take proceed, 
ings first under the Agriculturists’ Relief 
Act, and then after those proceedings are 
finished to make an application under the 
Encumbered Estates Act, or that sub-s. ( 4 > 
of 8. 14 of the latter Act rules out of coosi- 
deration a decree passed under the former 
Act, though it is true that there are obser- 
vations in some of the cases cited which 
might be thought to support these conclu- 
sions. It has certainly been held that 8. 7 , 
Encumbered Estates Act, applies to debtors 
as well as to creditors and that therefore 
proceedings cannot be maintained by a 
debtor under both Acts simultaneously, but 
the provisions of sub-s. (3) of s. 4 of that 
Act clearly contemplate the possibility of 
proceedings being taken by landlord first 
under the Agriculturists’ ^lief Act and 
later under the Encumbered Estates Act. 
As regards the construction which should 
be placed on cl. (c) of sub-s. 4 of s. 14, we 

^(•89) 26 AIB 1989 OuSiT84 : 181 f061- 1939 
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see no reason why the construction placed 
upon it by the Allahabad High Court in 
1939 A L J 555^ should not be adopted, this 
being that the special Judge, while dispos- 
ing of a matter under the Encumbered 
Estates Act, shall not apply the provisions 
of the Agriculturists’ Relief Act; not that he 
shall ignore a decision already arrived at 
under that Act. On this view we are unable 
to maintain the order of the Court below 
on Baba Din’s claim. The case of Har 
Narain stands on a diflFerent footing, no 
decree having been passed in his case. The 
special Judge was of opinion that the case 
of Har Narain was stronger than the case of 
Baba Din. Ho said : 

If this is tho correct view with regard to debts 
which have beou tho subject of decrees, the cose of 
a mortgagee claimant like the present is much 
stronger. Hero no decree declaring the amount 
payable to the mortgagee was passed by a Court of 
law. Only the parties mutually agreed that they 
should determine the amount payable under the 
terms of tho Agriculturists* Relief Act. 

I am clear that in view of tho clear and nian« 
daiory provision contained in s. 14 (4) (c) such a 
settlement arrived at betweoD the parties must be 
re-opened by the Special Judge. For if he did not 
do so it will l>o impossible for him to comply with 
tho law as contained in s. 14. For, instance in a 
case wherein ho would apply the proviaiooe of the 
i. surious Loans Act ho will not bo in a position to 
do bO unless ho ro^oponed the previous settlemeDt 
under the terms of the Agriculturiste* Relief Act* 

This view has been strongly opposed by 
the learned counsel for the appellant who 
has argued that the case of Har Narain ia 
much weaker than that of Baba Din because 
it rests on a settlement between the parties 
for which there is no special provision in 
the Encumbered Estates Act, and not upon 
a decree which under s.l5 may be ignored 
if it is based on findings which are incon- 
sistent with the provisions of S. 14. The fact 
that the parties came to an arrangement 
out of Court on the basis of the provisions 
of the Agriculturists’ Relief Act appears to 
have influenced the Special Judge, but this 
cannot affect the legal position, which is 
that the parties, by whatever motive they 
may have been influenced and by whateverj 
method they have made their calculations, 
arrived at a settlement of accounts, executed 
a receipt and made an endorsement res-j 
pectivoly in accordance therewith. If the 
transaction so evidenced is valid and legally 
proved we are of opinion, that it is not open 
to the Special Judge under the Encumbered 
Estates Act to re-open the question of the, 
mortgagor’s liability under the mortg^e, 
ignoring this receipt and endorsement. We 
do not find anything in 8.14 which would 
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require him to do so. No questioo of the 
applicability of the Agriculturist's Relief Act 
or of the Usurious Loans Act arises. The 
Special Judge has merely to consider the 
position between the parties as it stood after 
this settlement of account. 

This is hardly disputed by the learned 
counsel for the respondent. It has, however, 
been strongly argued by him that the settle- 
ment between the parties which occasioned 
this receipt and endorsement was not a 
settlement of accounts, but an agreement 
and as such requires registration under S. 17, 
Registration Act. Clause (b) of sub-s. (i) of 
S. 17, Registration Act, requires the following 
documents to be registered : 

Other DOU'tegtamentary instrumeotg which 
purport or operate to create, declare, assign, limit 
or extinguish, whether in present or in future, any 
right, title or interest, whether vested or contingent, 
of the value of one hundred rupees and upwards, 
to or in immovable property. 

But clause (xi) of sub.s. (- 2 ) provides that 
nothing in clause (b) of the preceding sub- 
section shall apply to 

any endorsement on a mortgage deed acknow- 
ledging the payment of tho whole or any part of 
the mortgage money, and any other receipt for 
payment of money due under a mortgage when tho 
receipt does not purport toextiuguishthemortgage. 

The learned counsel for the appellant 
referred us to certain passages in Edn. 3 
of Mulla’s Commentary on the Indian Regis- 
tration Act in which the correctness of the 
decision of the Allahabad High Court in 35 
all 202 ’ was questioned. In this case it was 
held that a receipt whereby the mortgagee 
gave up a part of the principal and interest 
in consideration of services rendered by the 
mortgagor required registration, the reason 
being that the receipt purported to extinguish 
the mortgage to the extent of a considerable 
portion of the mortgage debt. It was said 
by the learned Commentator, p. lOO : 

This decision, it is submitted, is not correct. 
The receipt did not extinguish the mortgage, that 
is the whole mortgage. Tho words of cl. (xi) are 
■extinguish the mortgage’ not ‘extinguish the mort- 
gage in whole or in part.' Moreover it is inconsis- 
tent with the decision in 42 Cal 646.8 

In Edn. 1 of the same Commentary we 
find (p. 105) the following observations : 

The only test under tho present clause is whether 
the receipt purports to extinguish the mortgage. If 

mu registration, but not otherwise. 

The Madras and Rangoon High Courts have said 
that there is a clear distinction between the dis- 
charge of a debt and the extinguishment of a mort- 
gage. though one may be tho result of the other. A 
f^pt which purports to be merely a settlementof 


7. (’18) 85 All 202 : 19 I 0 449 : 11 A L J 2f 
Qobardhan Sabi v. Jadonath Ral. 
fl. (’16) 2 AIR 1916 Cal 618 : 80 1 C 804 : 42 C 
646, Kailasb v. Bheikh Chhenu. 


the mortgage debt between the mortgagee and 
mortgagor docs not require registration. 

The learned counsel for the respondent 
referred us to a recent single Judge decision 
of the Madras High Court, 1940 M W N 895.® 
In this case it was held that where a mort- 
gagee agrees to forgo a portion of the mort- 
gage amount and receives a substantial 
portion of the reduced amount, leaving a 
balance of over Rs. lOO still due under the 
agreement, and passes recei[)t therefor re- 
citing the relinquishment, that relinquish- 
ment was not covered by Excep. (xi) to 
S. 17 (2), Registration Act, and that the same 
could not be admitted in evidence for want 
of registration. It was said by tlie learned 
Judge in this case : 

When a receipt does not purport to extinguish a 
mortgage deed, but merely oper.ates to do so, it 
may be admissible in evidence without registration 
on account of Excep. (xi) mentioned in S. 17, 
sub.cl, 2 of the Act. But when a document is not 
a receipt of money but something more and docs 
not come witbiu the ambit of Excep. (xi) it would 
require registratiou to he admissible in evidence 
for the simple reason that it is a document which 
purports or operates to limit or extinguish, either 
in present or in future, a right, title or interest of 
the value of more than Rs. 100 to or in tho mort- 
gage property. The distinction between a receipt 
and an agreement of relinquishment of rights in 
a mortgaged property has been pointed out by a 
Division Bench of the Allahabad High Court in 
35 All 2027 jjuj jjas been followed by a Division 
Bench of this Court in 1918 M W N 262.1® 

We do not think that this decision is 
applicable to the facts of the present case 
where both the endorsement and the receipt 
relate soley to interest found to have been 
paid in excess. The receipt does not purport 
to extinguish the mortgage, either in whole 
or in part. It only limits the liability of 
the mortgagor thereunder so far as the 
interest is concerned. We cannot find that 
it is something more than a receipt, to 
which the provisions of Excep. (xi) would 
not be applicable. We hold therefore that 
it was not necessary for the endorsement 
and receipt to be registered and that there 
was a valid settlement of accounts which 
must be taken into consideration by the 
special Judge. We accordingly allow both 
these appeals with costs and setting aside 
the decrees awarded by the special Judge 
direct him to decide these claims on the 
basis of the decree in the one case and of the 
settlement of accounts arrived at between 
the parties in the other. 

_D.s./r.k. Appeals allowed. 

9. (’41) 28 AIR 1941 Mad 197 : 1940 M W N 895, 
Sriaivasa Ayyaugat v. Akayya Naidu. 

10. ('18) 6 AIR 1918 Mad 831 : 44 I C 132 : 34 
M L J 79 : 1918 M W N 262, Lakshmaoa Setti 
y* CbeDcburazDftyjdv 
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Second Appeal No. 227 of 1937, Decided on 12th 
November 1940, against decree of Civil Judge, 
Gonda, D/- 17th April 1937. 

jS. Mohammad Jafar and others 

Defendants — Appellants 

V. 

Lal Bahadur, Plaintiff and another. 

Defendant — Respondents. 

(a) Lessor and lessee — Lessor can prohibit 
lessee from making transfers of various kinds. 

In a lease or theka it b competent for the lessor 
to include conditions prohibiting the lessee from 
making transfers of various kiuds. [P 200 C IJ 

(b) Deed— Construction — Mortgage Usu- 

fructuary mortgage and lease —Document pur- 
porting to lease property at fixed-annual rent 
for five years — Grantee empowered to cultivate 
or put some one in residence but prohibited 
from effecting transfers in certain ways — Gran- 
tor taking Rs. 700 as peshgi on security of 
above-mentioned property and undertaking to 
redeem property by paying up aforesaid amount 
and to have lease cancelled — Transaction held 
usufructuary mortgage and not lease— Prohibi- 
tions as to transfer in deed held ineffective. 

A document purported to grant a lease of a nine 
pies share for 6vo years to the grantee at a rent of 
Bs. 70 per .annum. The grantee was given a right 
farrrtdiwf w'rt abful harnn. The grantee was to keep 
the land in question as his own khudkasht, but bo 
was not to Jet it to relatives or others for cultiva- 
tion, nor to got any one olso's name entered in the 
papers. The document went on to say that the 
grantor h.ul taken Rs. TOOas peshgi on the security 
of the share mentioned above, and that be would 
redeem the property l.y paying up Rs. 700 by 
Baisakh 1337 Fueli. After that date he would bo 
entitled to pay up the mortgage amount in any 
khali fasl in B.^i^akb and to have the lease cancelled. 

Held that the right tnrradud tea nbad knrna 
could bo interpreted as meaning to cultivate or put 
someone in residence and the phrase abad harna 
was nothing more than a reiteration of Inraddud 
harna as abatl harna also carried the meaning "to 
cultivate,” and that the transaction was a usu- 
fructuary mortgage and not a lease and. therefore, 
the prohibitory conditions in the document wore of 
no eOect. Consequently, the mortgagee was compe- 
tent to mortgage hU mortgagee rights. (P200C1,21 

(c) Wajib-ul-arz — Inheritance — Custom 

Entries in two wajib-ul-araiz of two villages In 
respect of same family found discrepant Diffe- 

rences held due to different mentalities of offi- 
cers making enquiries or clerks of those officers 
who under direction ol settlement officer re- 
corded result of enquiries— Both documents, 
however, recording that daughter having bro- 
ther was excluded from inheritance and that in 
absence of male issue daughter was entitled to 
share — Both documents recording that inheri- 
tance was according to wives— Custom of exclu- 
sion of daughters and widows in presence of 
sons held established. 

The entries as to custom governing inheritance 
in two wajib-ul-arab of two villages in respect of 
toe members of the same family were found to be 
discrepant. But both the documents, however 
^ordrf in clear terms In the one case that a 
daughter who bad a real brother would be exclud- 


A. I. R. 

ed from inheritance and in the other case that in 
wse there was no male issue, the daughter would 

Held that the diBerences in the two wailb-ul. 
araiz were not because the documents reprinted 
rather the wishes of the parties who had them re 
wrd^ than a declaration of an old establishedand 
binding custom but were the results of thediflerent 
mentalities of the oEBcers who were making the 
i^uines or more probably of the clerks of those 
officers who were, under the direction of settlement 
officers recording the result of the Inquiries, 

CP 203 0 2] 

Held fuTlher that the custom of the exclusion 
of daughters by the sons was established and the 
statement in both the documents that inheritance 
was awordlng to wives, that is to say. that eons 
inherited as it were per stirpes and not percapita was 
a clear indication of a custom excluding widows in 
the presence of sons and permitting partial inher- 
itance only to childless widows : Case law referred 

^ ^ . rP20202 : P203 01] 

(d) Civil P. C. (1908). S. 100 — Question of 
possession in lieu of dower — Issue framed but 
not pressed—Point not clearly taken in grounds 
ol first appeal but argued very shortly — Point 
not taken in grounds of second appeal — Point 
cannot be raised as being one of fact. 

The ple.a of possession in lieu of dower was taken 
lu the trial Court and au issue was framed but the 
I»mt was not pressed. In the first appellate Court 
the point was not taken clearly in the grounds of 
ap[)cal but was very shortly argued. lothegrounds 
of second appeal the point was not taken : 

Held that in the circumstances the point could 
not lje allowed to be raised in .second appeal parti- 

cularly as it clearly raised questions ol facts. 

_ (P 203 0 IJ 

Sim; Husain — for Appellants. 

Hyder Husain — for Respondent 1. 

Judgment. — This is a second appeal in a 
suit for possession instituted by the plain- 
tiff-respondent Lal Bahadur. One Saiyid 
Hasau now deceased owned a two annas 
share in village Lalganj and four pies share 
in village Ranipur. Saiyid Hasan married a 
first wife by whom he had a son Sbabbir 
Hasan. Later he married Mt. Ism Bibi de- 
fendant 2 by whom he had a son Mohammad 
Jafar defendant i and a daughter Mt. Kanii? 
Hasan defendant 3. On the death of Saiyid 
Hasan, mutation was effected in favour of 
Shabbir Hasan and Mohammad Jafar in 
equal shares over both these properties. At 
the time of Saiyid Hasan’s death, Moham- 
mad Jafar was a minor, and the application 
for mutation appears to have been made by 
his mother ftit. Ism Bibi on his behalf. 
Subsequently, Shabbir Hasan sold his share 
in the Lrtilgaoj property, and in combination 
with Mohammad Jafar, who was by that 
time presumably a major, the whole of the 
Ranipur property was sold. There remained 
only the one anna share in Lalganj whmh 
stood in the name of Mohammad Jafar. On 
34th July 1924 Mohammad Jafar executed a 
possessory mortgage of three pies out of this 
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one anna share Id village Lalganj ia favour 
of the plaintiff-respoudent Lal Bahadur. 
Subsequeutly, by Ex. 4 dated 2nd May 1925, he 
executed a zar-i.peshgi lease in respect of 
the remaining nine pies share in favour of 
one Ismail who was defendant 4 in the pre. 
sent suit. Both these deeds were registered 
deeds, and by them it would appear that 
Mohammad Jafar bad disposed of the whole 
of his share in Lalganj. 

On Hth April 1931 defendant 4 Ismail exe. 
cuted a mortgage in respect of his rights 
under Exhibit 4 in favour of the plaintiff, 
respondent Lal Bahadur under a deed of 
simple mortgage, Ex. 17. Thereafter, in the 
year 1932, Lal Bahadur instituted a suit on 
foot of bis mortgage, impleading Mohammad 
Jafar os a defendant along with his own 
mortgagor Ismail. A preliminary decree was 
given on 2Sth September 1932 and 6nal decree 
on 29th April 1933. The mortgaged property 
was subsequently sold and formal possession 
was given to Lal Bahadur, who had pur- 
chased the mortgaged property in the 
auction sale in September 1935. 

Subsequently to the passing of the pre- 
liminary decree and prior to the passing of 
the final decree on 24th January 1933 an 
application was made under S. 83, Land 
Revenue Act, for correction of the entry in 
the revenue papers by Mt. Ism Bibi and 
Mt. Kaniz Hasan. This application was nob 
opposed by blohammad Jafar and in the 
result the name of the two applicants was 
substituted for that of Mohammad Jafar, in 
respect of the nine pies share of which a 
transfer had been effected in favour of 
Ismail by means of the document Ex. 4. 
Prima facia one cannot help suspecting that 
this procedure was a mere manoeuvre to save 
this property from being lost to Mohammad 
Jafar. Be that as it may, the matter has 
given rise to some problems which are by no 
means free from difficulty. 

Lal Bahadur then instituted the present 
suit claiming to be in possession of the 
three pies which had been mortgaged to 
him, bub claiming possession and damages 
in respect of the nine pies share, of which 
he has been dispossessed as a result of this 
mutation order. In his suit the plaintiff 
Lal Bahadur alleged that in the family of 
Saiyid Hasan, deceased, widows and daugh. 
ters were excluded from inheritance by 
cnstom, and in consequence defendants 2 
and 8 were not entitled to get their names 
entered or to take possession of this property. 
The learned Munsif decreed the plaintiff's 
suit holding that there was a custom of 


exclusion of daughters and widows in the 
family of Saiyid Hasan, and that therefore 
defendant i was owner of the whole one anna 
share. He further hold that defendant 1 had 
transferred nine pies share by a zar-i-peshgi 
pabta in favour of defendant 4 and that de- 
fendant 4 had executed a simple mortgage 
of his rights in favour of the plaintiff, and 
that the plaintiff had got a decree for sale 
on the basis of that mortgage and had got 
delivery of possession. On issue 3 (a) he 
held that there was a prohibition in the so- 
called lease against giving land in tenancy to 
some other persons but that there was no 
prohibition against the making of a simple 
mortgage of the rights conveyed by that 
document. He further hold that the transfer 
by mortgage in the plaintiff's favour was 
valid, and in this connexion he held that as 
defendant i had been a party to Lal Baha- 
dur’s suit on foot of the mortgage he was 
barred by constructive res judicata from 
raising in the present suit the plea that tlio 
transfer in favour of the plaintiff was nob 
valid. On issue 4 he held that Ismail got 
possession on the basis of his zar-i-peshgi 
patta and that he was in possession as a 
zar-i.peshgi patta holder and not as a tenant. 
On issues 8 and 9 he held that defendants i 
and 2 were nob in possession under a family 
settlement and that defendant 2 was not in 
possession in lieu of dower. It is to be noted 
in connexion with the plea of possession in 
lieu of dower that the pleader for defen- 
dants 2 and 3 conceded that there was no 
force in the plea. On issue 7 he held that 
the plaintiff’ was protected by 8.41, T. P. 
Act, inasmuch as the plaintiff was right in 
regarding defendant i, Mohammad Jafar, as 
ostensible owner of half the property of 
Saiyid Hasan with the consent of defeu- 
dants 2 and 3 and bis brother Shabbir. The 
basis of this finding was the fact that at the 
time of mutation proceedings defendant 2 , 
the widow, set up neither her own title, nor 
that of her minor daughter defendant 3 . 
Finally he held that the plaintiff was en- 
titled to possession, that the patta in favour 
of Ismail stipulated for rent at Rs. 70 per 
annum, and the plaintiff had claimed 
damages at the same rate, and that he was 
entitled to get at that rate. These findings 
were upheld by the learned civil Judge in 
appeal. 

The first question which arises in this 
second appeal is as to the nature of the 
document Ex. 4. The Courts below have 
described it throughout as a zar-i-peshgi 
lease, and have not considered what its real 
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nature is. If it was a lease or theka then it 
was competent for the lessor to include 
conditions prohibiting the lessee from mak- 
|ing transfers of various kinds. On behalf of 
the respondent it has been contended that 
Bx. 4, though nominally a lease, is really a 
mortgage. This document purports to grant 
a lease of a nine pies share for five years to 
the grantee at a rent of Rs. 70 per annum. 
The grantee is given a right tarradud wa 
abad karna which can be interpreted as 
meaning to cultivate or put someone in resi- 
dence. The phrase abad karna may bow- 
ever be nothing more than a reiteration of 
^taraddud karna as abad karna also carries 
the meaning to cultivate.” Elsewhere, it is 
said that the grantee may keep the land in 
question as his own khudkasht. but he may 
not let it to relatives or others for cultiva. 
tion, nor may he get anyone else’s name 
entered in the papers. These prohibitions 
would be ineffective if the document is real- 
ly a mortgage. The document goes on to 
say that the grantor has taken Rs. 700 as 
peshgi on the security of the share men- 
tioned above, and that he will redeem the 
property by paying up Rs. 700 by Baisakh 
of 1.337 Fasli. After that date ho will be en- 
titled to pay up the mortgage amount in 
any khah fast in Baisakh and to have the 
lease cancelled. 

I have been referred to Ghose’s Law of 
Mortgage in India, Tagoro Law Lectures — 
1675-70 Edn. 5, 1922. vol. 1. p. 100, where the 
learned author devotes five pages to this 
form of usufructuary mortgage. There is 
another reference to this form of mortgage 
at p. 289. Learned counsel for the appellants 
contends that if Ex. 4 is a mortgage at all, 

It IS really a simple mortgage coupled with 
a lease. He seeks to divide the document 
into two parts, the first part being a lease 
only and nothing more, and the second, that 
part which relates to the matter of mort- 
pge. The argument which has been put 
forwpd is ingenious, but it seems to me to 
be clear that the document is actually a 
mortgage and in nature and effect a usu- 
f^ctuary mortgage with a minimum period 
of five yprs for redemption. It follows that 
the prohibitory conditions which have been 
mclupd in this mortgage are without effect, 
laDd that what was done by Ismail by Ex* D -4 
was to mortgage to the plaintiff his mort. 
gagee rights as usufructuary mortgagee. It 
was perfectly competent for the plaintiff in 
exwpion of his decree to sell up those rights, 
and by purchasing those rights in the auc- 
tion sale and getting formal possession. 


A. I. B. 

what he really pt was aotnal possesaion of, 
the mortgaged share as usufructuary mort . 
pgee in the place of Ismail. It foUows tha(^ 
If the plaintiff was dispossessed by defen. 
dants 2 and 3, be is entitled to recover pos 
session unless it is shown that defendants 2 
and 3 have a title of their own on the basis 
of which they can resist this suit. 

It follows from this that the crucial point 
in the present suit is the point which was 
argued at considerable length both in this 
Court and in the Court below, namely the 
question of custom. On the question of 
custom reliance is placed in the first in- 
stance on two wajib-ul-araiz, one of village 
Ranipur, Ex. 33, and the other of village Lai- 
ganj, Ex. 12 . There was also some evidence of 
instances put forward as contradicting this 
evidence of custom, but, it has been shown 
that these instances are instances of com. 
promises, and do not therefore lead to the 
inference that there was no such custom as 
has been alleged by the plaintiff. The gist 
of the argument put forward on behalf of 
the appellants, however, is that there are 
such discrepancies between the paragraphs 
relating to this matter of custom in the two 
wajib-uI-araiz that it cannot be held that 
they lay down a custom at all. The relevant 
paragraph is paragraph 4 in each case. Each 
begins with a provision that every cosharer 
has power to transfer his share. The matter 
is put in more detail in the Lalganj wajib- 
ul-arz Ex. 12 where it is stated that each 
cosharer has a power of sale and mortgage. 
Both wajib-ul-araiz then go on to the ques- 
tion of inheritance and provide that where a 
deceased cosharer baa had more than one 
wife, inheritance is according to wives, that 
IS if there is one son by one wife and more 
than one son by the other wife, the single 
son by the one wife will get half the estate 
and the more numerous sons by the other 
wife will got the other half. Both wajib-ul- 
araiz then go on to consider the position in 
case one wife has issue and the other has 
none. Here a notable difference arises. 
Under Ex. 38 the one wife who has no 
children will remain in possession of half the 
estate without the power of transfer. Under 
Ex. 12, the issueless wife will get mainten- 
ance only, while the whole of the property 
will devolve upon the sons. 

Under Ex. 88 it is further provided that 
after the death of the sonless widow the 
property goes to the children of the other 
widow, but that if the sonless widow boa a 
daughter, she will get her mother’s share, 
and this is emphasised by the remark that 
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a daughter who has got a real brother will 
be excluded from iDheritance. In Ex. 12, the 
wajib-ul-araz of Lalganj, there is no further 
provision after the provision that the entire 
inheritance devolves upon the children who 
ex hypothesi are the children of the other 
widow. Exhibit 33 provides further that 
after thedeathof a widow without child, the 
brothers, full nephews of the deceased hus- 
band will obtain possession of the property. 
The corresponding provision in Ex. 12 is 
that after the death of the widow the near 
relatives of the husband will become owners, 
which amounts to much the same thing. 
Going a little further forward Ex. 83 makes 
no remark about adoption but in Ex. 12 we 
find a provision that every sharer has a 
right, in case he is sonleas, of making an 
adoption provided that the adopted son is a 
lineal male descendant of the same ancestor, 
rhen again corresponding to the provision 
in Ex. 38 that a daughter who has a full 
brother by the same mother will not get any 
share, there is in Ex. 12 a provision that in 
case of there being no sons the daughters 
will be entitled to get a share. This is th& 
provision finding a place in both wajib-ul- 
araiz on whioh reliance is placed for the 
plaintiff. respondent. 

My attention has been further drawn to 
one other discrepancy between the two 
wajib-ul-araiz. In Ex. 88 it is provided that 
the share of a deceased brother without sons 
will be taken by all his brothers in equal 
shares; no consideration will be given to 
jointness or separation, but all the brothers 
will share in the funeral ceremonies and 
payment of debts, and whoever evades doing 
so. will be deprived of his share. It is pointed 
out that there is nothing which corresponds 
to this last provision about deprivation of 
share on account of non-participation in 
funeral ceremonies, etc., in Ex. 12 . On the 
other hand, there are in Ex. 12 two other 
provisions which find no place in Ex. 83 by 
one of which a concubine is entitled to 
maintenance and by the other of which it 
18 stated that if one of three brothers sepa. 
rates and two remain joint, and one of them 
dies issuelesa, the share of the deceased will 
be divided ^ually among the two surviving 

ce*-tainly no room for 
doubt that there are obvious differences be. 
tween these two wajib-ul-araiz. On behalf 
of the appellants it is contended that these 
differences are irreconcilable, as for the most 
part they apparently are. and lead to the 
conclusion that these are not records of 
custom at all. For the respondent on the 
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other hand it is contended that they are 
really reconcilable, and that the important 
point about them is that they are in clear 
agreement in providing that in the presence 
of sons, daughters get no share, and that 
mothers (i. e., widows) never succeed as 
heirs in the sense of heirs with absolute 
rights as under the Mahomedan law. 

On behalf of the appellants reliance has 
been placed on 7 own 7il,^ in which it was 
held that if apparently entries in a wazib 
ul-arz are not entries made by the settle, 
ment officer as the result of his inquiries 
which he was enjoined by law to make and 
are not the record of the history and of the 
customs of the village made by him but 
merely contained the statements of the pro- 
prietors of the village, the wajib-ul. arz is 
not an official record but is a record of tho 
statements of the proprietors of the village, 
and is of no weight wiiatever for the simple 
reason that it connotes the wishes of inter- 
ested persons as to the practice that they 
would wish to see prevailing rather than 
the ascertained fact of well-established cus- 
tom. Where such is the true nature of tlie 
entries in a wajib-ul-arz, the Court cannot 
attach to it the same sanctity as would 
have attached to a record of custom made 
by the settlement officer presumably after 
judicial or quasi-judicial inquiry. Reference 
was also made to 1940 o w N 7io3 in which 
It was held by a Bench of this Court, of 
which I was a member, that 
where no evidence is given of an instance in which 
a particular custom has been observed, waiib-ul- 
urau containing entries in regard to tho custom 
may be disregarded. 

On the same point reliance was placed on 
13 o C 163,® in which it was held by their 
lordships of the Privy Council that 

there is no class of evidence that is more likely to 
vary m value according to circumstances than that 
of the wajib^uKaraiz, 

and it was held further that 

That'^JT, evidence it seems probable 

that the entries recorded connote the view of in- 

dividualsas te tho practice that they would wish 
of rJZV lUf ascertained fact 

properly attached weight to the 
ev>dence at all was forthcoming of 

This is a substantially different proposi- 
ion ■from th ^ which was laid down in 1940 

N : 126 I C 667~'7 

2 ?^»ridi Singh V. Gur Prasad Singh. 

269 ; 167 I 0 179 : 
1940 OWN 719, Mt. Pirtbipal Kunwar v. ift. 
buraj Kunwar. 

® ^ ° 8’ I A 191: 13 0 0 

loo (P C), Anant Singh v. Durga Singh. 
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OWN 710^ mentioned above. Learned coun- 
sel for the appellants also referred me to 
an unreported case of the Judicial Commis- 
sioner’s Court, second civil Appeal No. 3G6 
of 191C decided by Mr. Lindsay on 7th 
September 1917, a case very similar to the 
present case in which there were two wajib- 
ul-araiz before the Court containing nume- 
rous discrepancies similar to those which 
we find in the present case. The learned 
Judge held that in these circumstances it 
would be most dangerous to accept one of 
the wajib-ul-araiz, Ex. l, as being an authen- 
tic record of custom. He remarked : 

Od tbo contrary it appe.'irs to me that these 
statements in these documents represent rather the 
wishes of the parties who had them recorded than 
a declaration of an old established and binding 
custom. 

On behalf of the plaintiff. respondent it 
was contended that a waiib-ul-arz is by 
itself sufficient to prove custom, and that 
there is no such necessity for corroborative 
proof of instances of the observance of the 
custom as is suggested on behalf of the ap- 
pellants. In 50 I A 190* at p. 201 tbeir Lord- 
ships of the Privy Council remarked as 
follows : 

ScttlemcDtofliccrs in recording custom in wajib- 
ul-ari'.es have to perform duties which the Govern- 
ment orders thorn to perform. 

One of theso duties was to record customs as the 
settlement officer found them, and not as he 
might think they ought to l«. When it is not 
shown by reliable evidence that the settlement 
ofl'icer neglected to perform his duty or was misled 
in recording a custom and it does not appear that 
the statement of the custom is ambiguous, tbo 
record in a wajib-ul-arz of a custom is most valu- 
able evidence of the custom, much more reliable 
evidence than subsequent oral evidence given after 
a dispute as to the custom has arisen. 

Reference was also made to 2 o w n S72^ 
at p. B78 whore a Bench of the Judicial 
Commissioner’s Court held that the eviden- 
tiary value of the entries made iu certain 
wajib-ul-araiz was not in their opinion in 
any manner minimized by the fact that the 
plaintiffs had not supported those entries 
by proof of instances of succession in accor- 
dance with those entries. They went on to 
refer to 50 I a 19C.* Reference was made to 
a number of other cases but I do nob think 
they take the matter any further. The two 
wajib-ul-araiz on the record in the present 
case are certainly curious documentS|^ and 
suggest strong Hindu infiuence affecting 
the persons who were dictating these docu- 

4 . ('2S) 10 A I R 1928 P 0 70: 74 I C 449: 26 O 0 

217: 50 I A 196: 45 All 418 (P C), Balgobind v. 

Badri Prasad. 

5. (’86) 18 A I R 1926 Oudh 101 : 91 I C 688 : 2 

OWN 872rBaij Nath Slogb v. Bahadur Siogh. 


ments. It is certainly remarkable that in one 
village the family should record a custom 
that a widow will get nothing more than 
maintenance while in another village the 
same family records a custom that the 
widow will have a life estate over half of her 
husband’s property. Similarly, it is remark- 
able that in one village the co-sharer is 
given a non-Mahomedan right of adoption 
while in the other nothing is said about the 
existence of such a right, and that the con- 
dition attached in one village to the rights 
of brothers to get a share in a deceased 
brother's property that they must share in 
funeral expenses and payment of debts 
should be omitted in the other village. It is 
suggested that the discrepancy in regard to 
this question of maintenance of an issueleas 
widow is reconcilable in this way that it 
really affects only the quantum of mainten- 
ance which such a widow is to get. 

On the other hand it seems to me to be 
quite unsound to suggest as an explanation 
of such differences that the differences have 
arisen because the wajib-ul-araiz represent 
•only the wishes of the co-sharers. The co- 
sharers were in both cases the members of 
the same family and one should expect that 
they would dictate the wajib-ul-arz of each 
village in the same terms, even if they were 
only seeking to make a statement of their| 
wishes in the matter of inheritance. R 
seems to me therefore that it is not sound 
reasoning to say that those discrepancies 
lead to the conclusion that these documents 
represent rather the wishes of the parties 
who had them recorded than a declaration 
of an old established and binding custom. 
It appears to me rather that the differences 
are the result of tho different mentaliti^ of 
the officers who were making the inquiries 
or more probably of the clerks of 
officers who were, under tho direction 
settlement officers, recording the 
the inquiries. It seems to me to follow t a 
where as in both these documents we nn 
it recorded in clear terms in the one c^ 
that a daughter who has got a real bro 
will be excluded from inheritance and in 
the other case that in case there is op 


issue 


malej 

the 'daughter will be entitled to ^ 
share, we have a clear record of custom « j 
daughters are excluded by sons. 1;°*' . j 

rest the statement which finds place - 
these documents that inheritance is 
ing to wives, that is to say, that sons inben 
in the manner mentioned earlier, as » 
per stirpes and not per capita, >9 wroff" > 
r clear indication of a custom exoludmff 
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widows io the presence of sons and per- 
mitting partial inheritance only to childless 
widows. 

On this view I therefore agree with the 
lower appellate Court that on the evidence 
on record it must be held that the wajib-ul- 
araiz, Exs. 12 and 33, exclude both daughters 
and widows. Twootherquestions were raised 
in this appeal. First a suggestion was made 
that the appellant might be allowed to raise 
once more the question of possession in lieu 
of dower. On the other hand it has beeu 
pointed out that this point did not form 
part of the original written statement. A 
plea on this basis was taken by means of an 
amendment of the written statement and 
issue 9 was framed but the point was not 
pressed in the trial Court, and in the lower 
appellate Court the point was not even taken 
clearly in the grounds of appeal. It seems 
to have been argued very shortly, judging 
by the summary nature of the finding of the 
lower appellate Court. The point has not 
been taken in the grounds of appeal in this 
Court, and in my opinion in these circum- 
stances it cannot be allowed to be raised at 
this late stage, particularly as it clearly 
raises questions of fact. The other point 
which has been argued is as to the appHca. 
tion of 8.41, T. P. Act. On the findings at 
which I have arrived on the second question 
raised in this appeal, this question no longer 
arises, and I do not think it necessary to go 
into it. It is of course obvious that prima 
facie by her action in getting the name of 
Mohammad .Tafar mutated along with that 
of Shabbir Hasan on the death of Saiyid 
Hasan, Ism Bibi put forward Mohammad 
Jafar os the ostensible owner of half the 
estate of her deceased husband. On the 
above findifigs the present appeal fails and 
is dismissed accordingly with costs. 


G.N./R.K. 


Appeal dismissed. 
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Second Ap^l No. 426 of 1937, Decided on 13l 
November 1940, against order of Civil Judg 
Lucknow, D/. 8lst August 1987. * 

ML Asia Begam— Plaintiff— Appellai 

V. 

Lala Baghubar Dayal and others — 
Defendants — Respondent 

_ (a) Transfer of Property Act (1882), S. 100 . 
Charge — Maintenance charged on two prope: 
lu “ Charge-holder by bis own neglect losir 
ms remedy against one property — He cann. 
«cover from other property more than propoi 
tionate share of oriipnal charge* 


Where two properties are burdened with a main- 
teuaoce charge and the charge-holder by bh own 
■negligence allows bis remedy to be lost as against 
one of the properties ho cannot claim as against 
the other property to recover anything more than 
a proportiouate share of the original mainteoance 
charge : 33 Cal 613; AIR 1920 Bom 306 and A I R 
1916 Pat 249, lid. on; 4 All 296 (FB), Disdng. 

[P 204 C 2] 

(b) Maintenance — Maintenance charged on 
village profits — Profits reduced — Maintenance 
can be reduced proportionately — Fact of Main- 
tenance being fixed by will is immaterial. 

Where amdiotenance allowance is made a charge 
on the profits of a village the allowance can be 
reduced proportionately to the reduction of the 
village profits : A I R 1937 Oudh 82 and 1937 
OWN 429, Rcl. on. (P 205 C 1] 

The fact that the maintenance was fixed by a 
will makes no difference. [P 205 C 1] 

(c) Practice — Abandonment of plea — Main- 
tenance charged on village profits — Issue whe- 
ther maintenance could be reduced in proportion 
to reduction of profits framed but not pressed — 
Chief Court during pendency of appeal holding 
maintenance reducible — Party not pressing issue 
held not bound by admission and entitled to 
raise issue in appeal. 

lu a suit to recover malntcDanco charged on 
village profits an issue whether the maiDtoDauce 
was liable to be reduced iu proportion to the reduc* 
tioD of the village profits, was framed but not 
pressed by the defendant's counsel. During the 
pendency of the appeal from the trial Court's deci* 
sion the Chief Court hold the maintonance to be 
reducible : 

Ileldt that the defendant was not bound by the 
counsel's admission in the trial Court and in view 
of the subsequent decision of the Chief Court was 
entitled to raise the issue in appeal. [P 205 C 1] 

(d) Civil P. C. (1908), S. 100 — Accounts of 
village profits directed to be taken by trial Court 
— Point that certain income was not considered 
is one of fact— Point raised in cross-objections 
in first appellate Court— No arguments addres- 
sed — Point cannot be raised in second appeal. 

A point that certain income was not taken into 
account at the time of the preparation of accounts 
of village profits in the trial Court is one of fact 
and where cross-objections were filed in the first 
appellate Court on that point but no arguments 
were addressed the point cannot bo raised iu second 

CP 205 C 1] 

M. K. Seth — for Appellant. 

Af. IFasim — for Respondents 2 to 4. 

Judgment* — This is a second appeal by 
the plaintiff in a suit for the recovery of 
maintenance. The facts are not in dispute. 
Mohammad Ahmad Khan, talukdar of Kas- 
mandi Khurd, who died in 1903, had executed 
a will on 23rd January 1888, by which he 
devised village Aomao and half of village 
Gahdon to three sons subject to a maioten- 
auce charge of Rs. 15 per month in favour 
of each of bis daughters. The present plain- 
tiff is one of those daughters. Subsequently 
the half share in village Aomao was held 
not subject to the maintenance charge in a 
suit which came up to this Court in second 
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appeal. The present defendants are persons 
\Tho purchased village Aonaao in court, 
auction. It %vas said by the plaintiff that 
the maintenance was paid up to June 1935, 
but not thereafter, and in consequence the 
present suit was instituted on 9th May 193G. 
In answer to the suit the defendants plea- 
ded that they were boda fide transferees for 
value without notice of the charge, that 
village Aomao was not liable for the entire 
charge, that the charge on village Aonoao 
should be rateably reduced by reason of 
fact that village Gahdon whicli was ori- 
ginally charged along with Aomao had gone 
out. and that the maintenance should be 
further reduced because there had been a 
decrease in the profits of village Aomao 
by reason of remissions of rent. Lastly it 
was pleaded that the defendants were not 
liable to pay any interest because they were 
agriculturists. The trial Court found on all 
points against the defendants. 

On the matter coming up in appeal to the 
civil Judge of Lucknow two points only 
were argued, namely, (l) whether the charge 
of maintenance on village Aomao could bo 
reduced on account of village Gahdon hav- 
ing been found not to bo subject to the 
charge of Guzara, and (- 2 ) whether the main- 
tenance charge could be reduced on account 
of the remissions of rent. The same two 
points have been argued in this second ap- 
peal. On the first point the learned civilJudgo 
pointed out that originally both villages 
were liable for the payment of the mainten- 
ance allowance or guzara. On the question 
whether the maintenance charge as a whole 
was liable to rateable reduction on account 
of the fact that village Gahdon had gone 
out, he referred to thi'ee cases of mortgages. 
In 33 Cal G13’ it was held that 
where, Bubsequcnt to the date of a mortgage, 
different perBons had become interested indifferent 
fragments of the equity of redemption, the proper- 
ties continue to be so liable, and all that tbo 
owner of any portion of the equity of redemption 
is legitimately entitled to ask is that not more 
than a rateable part of the mortgage debt should 
be thrown upon the property in his hands. This is 
manifestly just and the mortgagees cannot claim 
to throw the entire burden upon a portion of the 
mortgaged premises because by reason of tbcirown 
laches, they had lost their remedy as against the 
remainder. 

Th6 same view was taken in a Bombay 
case 44 Bom 223.* In that case certain pro- 
perty was mortgaged to the plaintiff. Sub- 

1. (’06) 88 Cal 618 : 10 C W N 551 : 8 C L J 576, 
Imam Ali v. Baij Nath Bam Sabu. 

2. (’20) 7 A I B 1920 Bom 806 : 56 I C 327 • 44 
Bom 228 : 22 Bom L B 68, Budhmal Kevalchand 
v. Rama Yeeu, 


sequent to the date of the mortgage, M and 
K purchased the equity of redemption in 
half shares. Plaintiff sued to recover the 
entire mortgage debt by sale of half of the 
mortgaged property in the hands of M with- 
out adding K as a party to the suit. It was 
held that 

it was contrary to the principles of equity that 
the plaintiff, who by bis own negligence had lost 
his remedy against the owner of half of the equity 
of redemption, should seek to throw the whole bur- 
den of the mortgage on the owner of the otberhalf. 

The same view was taken by the Patna 
High Court in 36 I C 208.* In that case part 
of a property under mortgage was sold to 
the defendant by the mortgagor and the 
equity of redemption in respect of all the 
mortgaged properties was subsequently sold 
to the mortgagee. In a suit by the mortgagee 
to enforce the mortgage, it was held that 

having regard to the terms of S. 82, T. P. Act, It 
was improper to order sale of the mortgaged pro- 
perty without fixing the proportion of the mort- 
gage debt chargeable on the property purchased by 
the defendant. 


The learned civil Judge held that the 
principle applied in these cases was appli- 
cable to the case of a charge. The charge 
holders had apparently by their own negli- 
gence allowed their remedy to be lost as 
against the Gahdon property and they couldi 
not claim as against the Aomao property to 
recover anything more than a proportionate 
share of the original maintenance charge- 
Learned counsel for the appellant referred 
to 4 ALL 29G* but that ruling does not lay 
down any proposition of the kind which be 
suggests, namely that a maintenance charge 
is applicable to every part of the charged pro- 
perty in such a way that the whole of the 
charge can be recovered from any portioc 
of the charged property. In my opinion the 
conclusion arrived at by the lower appellate 
Court on this point is certainly correct. The 
second point which is raised is whether the 
defendants were entitled to a reduction 
proportionate to the reduction of the profits 
of village Aomao. For this purpose reliance 
has been placed in this Court as in the 
Court below on 1937 OWN 136.* InthfltcMO 
it was hold by a Bench of this Court 
%vboro an agrocment Js execute by a taluq 
pay a membor of his family mainlonance 
cortain rate and the maintonanco 
totally iodepoDdoDt of the income that the . 


. (’16) 8 A I R 1916 Pat 249 : 36 I 0 208 : 1 
L J 228. Ram Narain Siogh v. Ram Kumar ^ 
. (’82) 4 All 296 ; 1882 A W N 42 (P B). 

Eial V. Banna* ^ j ^ *qa * 

. ('87) 24 A I R 1987 Oudh 82 : 1^ I 0 ^ 
1987 O W N 186 : 18 Luck 68. Rampal Slog 
Burendra Bikram Singb. 
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dar for the time being U to derive from the taluqa, 
the taluqdar is entitled in justice, equity and good 
conscience to be relieved of a portion of the allow- 
anco, If subsequently to the agreement the profits 
of the taluqa diminish. 

The same principle was applied in 1937 
OWN 429,® in which it was held that “aU 
[lowance 6xed by wakf can be reduced by 
Court on the ground of a reduction in the 
income of the wakf property.” Learned 
counsel for the appellant suggests first that 
'the principle is not applicable, because this 
is a case of an allowance fixed by a will. I 
do not think that makes any difference, 
particularly as it was specifically stated in 
the will that the allowance was to be paid 
out of the profits.” It has been shown that 
the profits which were nearly Rs, 3000 per 
annum in 1304 Fasli have fallen to a little over 
Rs. 1200. The property is, of coui-se, not in 
the hands of the original devisees, but in the 
hands of purchasers. In my opinion they 
are clearly entitled to a reduction. 

The only other ground on which the 
allowing of such a reduction was contested 
was that in the trial Court, although an 
issue was framed, learned counsel for the 
defendants did not press the issue. In the 
lower appellate Court the point was raised 
again and the Judge who first hoard the 
appeal allowed the point to be taken and 
remanded the case to the trial Court for a 
finding as to the reduction of profits. It 
appears to me that this course was justifia- 
bio and that the defendants could not bo 
hold bound by this admission of their coun. 
sol in the trial Court, particularly bearing 
|in mind that the admissions must have been 
made prior to the decision in 1937 own 
136 which set at rest a question which had 
^n previously in doubt. I am satisfied 
that the Court below rightly held that the 
defendants were entitled to a reduction in 
view of the falling off of the profits of the 
village. The only other point raised is in 
regard to sayar and forest income which was 
^id not to have been taken into account. 
That however was a question of fact in 
regard to the accounts which had been pro- 
pared m the trial Court. Although a cross. 
objection had been taken on this question 
no arpments were addressed to the lower 
appellate Court on this point, and therefore 
the lower appellate Court disallowed the 
|Croa8. objection. It is obvious that this is 
not a point which can in the circumstances 
raised again m second appeal. In my 
■ opinion t he lower appellate Court rightly 


allowed the defendants’ appeal in part and 
modified the decree of the trial Court. There 
is no force in the present appeal which 
accordingly fails and is dismissed with costs. 

G.n./r.k. Appeal dismissed. 
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Thomas C. J. and Ghdlam Hasan J. 

First Appeal No. 65 of 1937, Decided on 4th 
December 1940, against decree of Civil Judee 
Sultanpur, D(. 12th March 1937. ’ 

Rain Raj Singh — Defendant — Applt, 

V. 

Lal Chandra Pratap Singh, Plaintiff 
and another, Defendant — Respdts. 

(a) Civil P. C. (1908). O. 21. R. 62 — Mere 
fact that incumbrances are notified in sale pro- 
clamation does not dispense with prooi regard- 
ing validity of incumbrances. 

The more fact that incumbrances are notified in 
the sale proclamation does not dispense with the 
necMsity of proof as regards the corfoctuess and 
validity of these encumbrances in the absence of 
auy inquiry having been made as contemplated by 
ol O. 21. (p 207 0 2] 

Property Act (1882). S. 53 _ 
Word transfer' covers transfer whether with or 
without consideration. 

The word 'transfer' used in S. 53 is comprehou. 
sive enough to embrace within its purview all 
kiD^ of transfers, whether with consideration or 
Without coDsidoratioD. [p 208 C 2] 

(c) Transfer of Property Act (1882). S. 53 — 
Mere fact that transfer is executed without con- 
sideration as m case of gift or mere fact that 
transfer is made merely with intent to defeat 
anticipated execution is not sufficient to make 
It fraudulent transfer. 

Tbo mere fact that u transfer is executed with- 
out consideration, as in the case of a gift, will not 
necessarily load to an inference that the transfer 
was made with intent to defeat or delay the credi- 
tors of the transferor. Each case must be examined 
on its own merits and it must bo found upon a 
wosidoration of the entire circumstances surroun- 
ding the execution of the deed of transfer, whether 
it was brought about with a fraudulent intent or 
otherwise. Similarly, a transfer made merely with 
intent to defeat an anticipated execution is^nota 
transfer of property mode with intent to defraud 
defeat or delay creditors within the meaning J 

^ ° 115 and AIR 1920 Oudh 
\ 208 C 2; P 209 C 2] 

(d) Transfer of Property Act (1882) S 53 

cr^dho?.!’™''' '-“'lulen. f. 

of proving 

o?S 63 tho meaninf 

r croditor8.[P 210 0 IJ 

(e) Transfer of Property Act (1882), S. 128 — 
Donor owning equity of redemption in mori- 
gaged property and not including it in deed of 
gut — Donee ts not universal donee. 

Whore at the of gift deed the donor owns 
equity of redemption m certain mortgaged proportv 
and has not included it In deed of gift, th^dS 

i!k J ^ transferred hU whole pro! 
petty within the meaning of S. 128 and the donee 
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caoDot be said to be universal donee : A I R 1932 
Oudh 40, Eel. on. [P 210 C 2] 

//. D. Chandra — for Appellant* 

llyder Ii7i3a}n^ Ah Mohammad, P. N. Chau^ 
dhrx, Bishun Singh and H, //* Zaidi — 

for Respondent 1. 

Judgment. — This is a first civil appeal 
against the judgment and decree dated 12tb 
March 1937, passed by the civil Judge of 
Sultanpur decreeing the plaintiff's suit for 
declaration. The plaintiff's case as put for. 
ward in the plaint was that the entire vil. 
lage of Ambarpur, situate in the district of 
Sultanpur, was owned along with several 
other villages by Babu Bankateshwar Rawan 
Babadurpal Singh, defendant 2; that defen- 
dant 2, who is the real uncle of the plaintiff, 
executed a registered deed of gift in his 
favour on 17th February 1925, in respect of 
village Ambarpur and put the plaintiff in 
possession; that defendant 1 held a simple 
money decree against defendant 2 in execu. 
tion whereof defendant i got the said village 
attached declaring it to be tlie property of 
defendant 2 and commenced sale proceedings; 
and that on iGth May 193G, the plaintiff filed 
an objection under o. 21 , R. 58, Civil P. C., 
before the attaching Court, but the objec- 
tion was dismissed summarily. The plaintiff 
thereupon brought the present suit, out of 
which this appeal arises, praying that a 
declaratory decree be passed in his favour 
to the effect that he is the sole and absolute 
owner of village Ambarpur, which is not 
liable to attachment and sale in execution 
of the decree held by defendant l against 
defendant 2 . 

The defence raised by defendant l was 
that defendant 2 had no male issue and that 
the plaintiff was the own nephew and heir 
of defendant 2 . It was stated that defen- 
dant 2 was heavily indebted and that the 
deed of gift in the plaintiff’s favour was exe- 
cuted merely to deprive the decree-holders 
of tbeir money and to defraud them. Defen- 
dant 1 further stated that defendant 2 bad 
executed a mortgage in favour of Rai Sahib 
Babu Sukhdeo Singh, the father of defen. 
dant 1, on 12th June 1920, in respect of village 
Antoo in the Fartabgarh district, and the 
father of defendant l had obtained a decree 
for sale on 4th September 1924, for rupees 
21,946-13-0 on foot of a mortgage. The village 
was sold but the decree was not fully satis, 
fied. Defendant I's father then obtained a 
money decree under o. 34, R. c. Civil P. C., 
on 17th August 1929, for Rs. 16,937-0-0. Before 
village Ambarpur was put to sale by defen- 
dant 1 , one SheoNathTewari, who also held 


a decree against defendant 2, got the village 
proclaimed for sale, and the plaintiff filed 
an objection under o. 21 , R. 58, Civil P. C., 
on 17th December 1930, on the basis of the 
deed of gift in his favour, which was dis. 
missed on 5th August 1931. Upon thisground 
it was alleged that the present suit, having 
been filed more than one year after the dis. 
missal of the objection, was barred by time. 
Lastly it was pleaded that defendant 2 bad 
no property loft with him at the time when 
be executed the deed of gift of village 
Ambarpur in favour of the plaintiff and that 
the plaintiff being a universal donee of defen. 
dant 2 was bound to pay the debts of the 
latter. Upon these pleadings the learned 
civil Judge of Sultanpur framed the follow- 
ing issues : 

1. Is plaintiQ universal donee as alleged bj defen- 
dant 1? If so, its eSect? 2. Is plaintlQ donee from 
defendant 2 in respect of Ambarpur? 8. If so, was 
the gift deed executed to defraud the creditors as 
alleged by defendant 1 ? 4. Is the suit within llmi. 
tation ? 5. To what relief is plaintifi entitled ? 


Upon issue i the trial Court held that the 
plaintiff was not the universal donee of de- 
fendant 2, as alleged by defendant l. Upon 
issue 2 the trial Court held the deed of gift 
to be proved, and on issue 3 it held that the 
deed of gift was not executed to defraud 
the creditors of defendant 2, as alleged by 
defendant 1 . The question of limitation was 
also decided in favour of the plaintiff, it 
being held by the trial Court that as the 
attachment in the decree of Sheo Nntb 
Tewari had been withdrawn the plaintiff 
was under no liability to file a regular suit 
within one year as required by 0- 21, R. 63, 
Civil P. C. In the result, the trial Court 
decreed the plaintiff’s suit. Defendant 1 bw 
now preferred this first appeal. Although 
the memorandum of appeal challenges the 
findings of the trial Court in respect of oh 
the points decided against defendant 1, ye 
in this Court the learned counsel appearing 
on behalf of the defendant-appellant hoe 
expressly abandoned the plea of limitation 
and has confined bis arguments to the o e 
two points with regard to the 
character of the deed and the ^ 

the plaintiff as the universal donee of def^ 
dant 2. The principal question, which on 
for determination therefore is whether 
decision of the trial Court that the dew 
gift is not fraudulent is correct or n® ■ 
has been admitted before us that the 
of the trial Court to the effect that the d 
has been in exclusive posseMion o 
Ambarput since the date of the g 
not be challenged with the result 
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transfer must be considered to be genuine 
and not fictitious. The only question there< 
fore which remains for decision is whether 
the defendant<appellant has succeeded in 
establishing that the deed of gift in question 
is fraudulent. 


It has been argued in tbis connexion that 
at the time of the gift defendant 2 owned 
only two villages, Antoo and Ambarpur, out 
of the four villages owned by him, ad the 
other two villages, Bhawanipur and Fateh, 
pur, had been foreclosed in 1924. It was 
pointed out that tbe liabilities against de. 
fendant 2 far out- weighed the value of village 
Antoo, that even after the sale of village 
Antoo the decree of the defendant.appellant 
remained unsatisfied to the extent of rupees 
I5,5d7.4.0 for which he had to obtain a decree 
under o. 84, R. c, Civil P. C., and that under 
these circumstances the gift of village Ambar. 
pur must be deemed to have been made 
with the intention to defraud the creditors, 
including the defendant.appellant. The trial 
Court has held that tbe extent of indebted, 
ness of defendant 2 at the time when he 
executed the gift was about Rs. 8S,000 and 
that village Antoo alone' at that time was 
worth Rs. 88.G61 ; consequently, the debts 
being leas than tbe value of the property, 
no intention to defraud tbe creditors gener. 
ally could be presumed from the fact of the 
execution of the deed of gift. The figures 
mentioned by the trial Court have been 
questioned by both sides as not being cor- 
rect. The evidence on the point consists of 
Ex. A-44, the sale proclamation of village 
Antoo, prepared on I5th November 1927 in 
the sale proceedings. The valuation of the 
village 18 put down as follows : 


Gross rental ... ... Rs. 9,237-15.8. 

Government rovonuo ... Rs. 3,769-2.0. 

••• - Rs. 5.478-13.8. 

Valuation ... ... Rs. 87.661-10-8. 

To this is added Rs. looo, the price . 
trees. The total valuation therefore com* 
toR3.88.66l.io.8. The learned counsel ai 
pearing on behalf of the plaintiff. responder 
questions this valuation as being too lov 
He argues that the valuation of R8.87,6Gl.io. 
put down ID the sale proclamation worl 
out at the rate of 16 times the amount < 
annual profits, which is grossly inadequah 
According to him the valuation should hav 
been made at 26 to 30 times the amount c 
the annual profits. Even if the valuation i 
taken at 20 times the amount of the annus 
profits, It wll roughly come to Rs. l,09,56( 
Wo may therefore take it that as far as th 
valuation of village Antoo is concerned i 


may be accepted to be about a lakh of rupees 
if not more. A large number of encumbran- 
ces upon village Antoo have been incorpo. 
rat^ in the sale proclamation, the total of 
which comes to Rs.83, 382.11.0. It does not 
appear from the sale proclamation whether 
the property was sold subject to these en- 
cumbrances, and even if it was, whether 
any proceedings contemplated by R. 62 of 
0. 21, Civil P. C., had been taken in the case; 
in other words whether tlie Court was satis, 
fied that the property proposed to bo sold 
was subject to a mortgage or charge. There 
is no evidence on the record to show that 
any inquiry was made into the genuineness 
or otherwise of the debts shown by these 
encumbrances and the mere fact tliat they 
are notified in the sale proclamation does 
not dispense with the necessity of proof as 
regards tlie correctness and validity of these 
encumbrances in tbe absence of any inquiry 
having been made as contemplated by R.G2 
of 0 . 21 , Civil P. C. Be that as it may, the 
total amount of encumbrances shown in the 
sale proclamation falls short of the valua. 
tion of the property stated above. It must 
also be borne in mind that the deed of gift 
was executed on I7th February 1925. and the 
sale proclamation was drawn on I6th Nov- 
ember 1927, namely about two years and 
Dine months after the execution of the deed 
of gift. During this period the amount of 
indebtedness existing in February 1925 must 
have swollen into a large figure of which 
there is no precise evidence on tbe record. 

It is pointed out on behalf of the appel. 
lant that tbe decrees in favour of the appel. 
lant 8 father for the sale of village Antoo to 
the extent of Rs. 24,946-13.0 is not shown in 
the sale proclamation. Even if this decree 
IS taken into consideration, we are by no 
means Mtisfied that the amount of indebted, 
ness will exceed the proper valuation of vil. 
lage Antoo as we have given above. There 
are three more decrees to which reference 
has been m^e on behalf of the defendant, 
appellant. One is a decree for Rupees lo.SGO 
dated 29th November 1926, in favour of one 
GhaMhiam Das in respect of specific plots 
ol village Bhawanipur and a hamlet of vil. 
bge Antoo (Ex. a. 27). There is another 
dewee in favour of Ghanshiam Das dated 
10th August 1929, in respect of certain plots 
of village Antoo for Rs. 5412-10.0 (Ex. A.33), 
and lastly there is a decree in favour of one 
oheo Nath, dated 28th November 1927, for 
Rs. 6874-6.0 (ex. A.19). It will appear from 
these decrees that they relate to a period 
subsequent to the date of the gift. 
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Ifc has been urged on behalf of the plain- 
tiff. respondent that the trial Court was 
wrong in stating that village Bhawanipur 
had been foreclosed before the date of the 
gift. Reference has been made in this con- 
nexion to Exs. A.20 to A.24. Exhibit A. 20 is 
a plaint of a suit filed by Jadunath and 
Brajendra Bahadur Singh on 28th Novem- 
ber 1922, against the father of defendant 2 
for sale of village Bhawanipur on foot of a 
mortgage executed in their favour. Exhi- 
bit A. 21 is the judgment dated 3rd April 1923, 
which shows that the claim was decreed on 
the basis of the compromise. Exhibit A.22 
is the decree in the case. The compromise 
attached to the decree shows that defen- 
dant 2 was required to pay tlie decretal 
amount within a period of three years. This 
compromise is dated 29th .January 1923. This 
shows that the property could not be sold 
till 1920 when the stipulated period of three 
years expired. Exhibit A.2.3 is an application 
dated 2lsb December 1920, for execution of 
the decree by sale of village Bhawanipur. 
Exhibit A.24 is the order of Court dated 
25th July 1928, to the effect that the pro- 
perty had been sold to the decree. holder 
and that tlie sale papers had been received 
back after the sale from the revenue Court. 
The sale pa|)er8 wore consigned to the record 
on this date. In proceedings before the 
lower Court Babu Pratap Singh, counsel for 
the plaintiff', stated on Cth November 1936, 
that at the time of the deed of gift defen- 
dant 2 owned Antoo, Ambarpur, Fatehpur 
and Bhawanipur. On 2Gth November 1936, 
the same counsel stated before the Court 
that he was unable to say whether Bhawani- 
pur had been foreclosed or sold. Babu 
Ganpat Sahai, another counsel who appeared 
for the plaintiff, asked for further time for 
ascertaining the details. On 7th December 
1936, another counsel, Babu R. S. Nigam, ap- 
peared for the plaintiff and stated as follows: 

It ia aUo admitted that Bbawaoipur aodFatob- 
pur wero mortgaged b; a cooditional sale to Paodit 
Balgobiod and that the property has been foieclosod. 

On this date the parties’ counsel agreed 
that village Ambarpur was free from encum- 
brances on the date of the gift and that it 
was a very small property, its revenue 
being Rs. 836 and the cesses Rs. 83.9.6. The 
khewats of 1923.24 and 1925-26 show that 
defendant 2 was recorded as the owner of 
village Bhawanipur during the said period: 
vide Exs. 81 and A.39. It is argued on the 
strength of these documents that the sale of 
Bhawanipur took place in 1928 and the 
statement of the plaintiff’s counsel that 


Bhawanipur had been foreclosed was due to 
a misapprehension. Having regard to the 
meagre materials on the record, we are 
by no means clear whether the village of 
Bhawanipur had or had not been foreclosed 
prior to the date of the gift in 1926. It has 
been contended on behalf of the appellant 
that the deed of gift executed by defendant 2 
in favour of his own nephew was without 
consideration and that it was executed with 
a fraudulent intention to deprive defendant! 
of the fruits of his decree which he obtained 
on 17th August 1929, (ex. a-38) for Rupees 
16,937.0.6 under Order 34, R. 6, Civil P. C. 
Reference has been made in this connexion 
to Mulla’s Transfer of Property Act, p. 251 
(Edn. 2, 1936), where it is stated that the 
word “consideration” used in the section 
excludes natural love and affection, and 
transfers for natural love and affection are 
dealt with as transfers without conaidera- 
tion. The relevant portion of S. 53, T. P. 
Act, says : 

Every transfer of immovable property madewith 
Intent to defeat or delay the creditors of the trans- 
feror shall be voidable at the option of anyoreditor 
so defeated or delayed. 

The word "transfer” used in the section, 
is comprehensive enough to embrace within 
its purview all kinds of transfers, whether 
with consideration or without consideration.' 
The word “transfer” is not qualified by any 
words restricting it either to transfers with 
consideration or without consideration, but 
applies to both kinds of transfer. The era- 
cial question, however, under the section 
is one of determining the intention and 
motive underlying the transfer. The mere 
fact that a transfer is executed without 
consideration, os in the cose of a gift, JTiil 
not necessarily lead to an inference that the 
transfer was made with intent to defeat or 
delay the creditors of the transferor. Each 
case must be examined on its own merits 
and it must be found, upon a consideration 
of the entire circumstances surrounding the 
execution of the deed of transfer, whether 
it was brought about with a fraudulen | 
intent or otherwise. The learned counsel for 
the appellant has referred to the 
decisions in support of his contention a 
the deed of gift in question must be beia 
to be fraudulent : a I R 1983 I^h 186, 

OWN .391* an d 1938 OWN 922. _ — 

1. (’88) 26 AIR 1938 Lah 186 : 180 I 0 830,B«1» 

Chand V. Firm Kishon Cband-Iahar Dm. ^ 

2. (’87) 24 AIR 1937 Oudh 349 : IW I 0 68 • 

OWN 391, HMhmat V 1938 

3. (’80) 26 AIR 1988 uir KiiiJlV SaW 

OWN 922, Mohammad Holder Kaaini v. o 

Jab Zabid Ali Mirta. 
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The Brst case is a single Judge decision 
of the Lahore High Court, the foots of 
\Thich tvere entirely difTerent. It appears 
from the report of the case that the deed 
of gift was executed by the mother in favour 
of her eons in respect of a certain house 
in 1933, while there was a decree pending 
against her. It appears that the motlier 
continued the business started by her bus* 
band in connexion with which liability was 
incurred in favour of the decree- holders but 
the business failed. Prior to the date of the 
gift, the donor purchased goods for a con- 
siderable value from the decree-holders and 
paid part of the price leaving a large balance 
still outstanding against her. It was found 
in that case that the donor was incurring 
liabilities for larger amounts than she could 
ever pay, and that she had other creditors 
who had not all been satisfied even up to 
the date when the objection was made by 
the donees to the sale of the house. It also 
transpired that tlie donor had transferred 
the goods from the shop in which the busi- 
ness was carried on to other creditors in 
order to put them out of reach of the 
decree-holders and that she disposed of 
them for a price which was far below the 
market value of the goods. It was held in 
that cose that the mere fact that debts wore 
duo from the donor was not alone sufficient 
to establish a fraudulent intention ; on the 
other hand, it must be proved that at the 
time of the gift the motive of the transferor 
was to defeat the creditors. After taking 
into consideration the subsequent and the 
prior conduct as well as the contompora- 
.neous conduct of the donor and the circum- 
stances of the case, the learned Judge hold 
that her motive in transferring the house to 
her sons by way of gift was fraudulent. 
This case has therefore no application to 
the facts of the present case. 

The case in 1937 own S91* is also dis- 
tmguishable upon the facts. In that case a 
sale deed execu^ by the son-in-law in res- 
pect of a house in favour of the motber-in- 
law was challenged as fraudulent by the 
decree-holder. Both the vendor and the 
vendee continued to live in the house even 
after the sale. Two dehanids, one in respect 
of a mortgage deed, and another in respect 
of a promissory note, in the sale deed were 
not forthcoming. It appears that the vendor 
had approached the decree-holder one day 
prior to the filing of the suit with a request 
to accept a smaU amount in full satisfaction 
of the loan and upon the refusal of this re 
<iue8t the vendor executed the sale deed one 
1941 0/27 & 28 


day after the filing of the suit. It was held 
in these circumstances that the sale deed 
was executed in order to defraud and defeat 
the claim of the decree-holder. The case in 
1938 o w N 9-22=* was also decided upon its 
special facts. Tlio plaintiffs in that case had 
obtained a decree against the transferor in 
December 1930 and attached the village in 
execution of their decree in June 1933 . The 
transferee, who was tlio son of the trans- 
feror. raised objections to the attachment 
on the ground that tlie village had been 
gifted to him orally by his father, the trans- 
feror, in July 1932. It was observed tliat the 
reasons given for the deed of gift were in- 
consistent and inadequate and that the cir. 
cumstancee of the case showed that tlie 
object of the oral gift was to defeat and 
delay the creditors. It was remarked, how- 
ever, that each case under s. 53, T. P. Act, 
must be decided on its own facts. 

Wo are therefore of opinion that neitlier 
of the cases relied upon by tho learned coun- 
sel for the defendant. appellant is applicable 
to the facts and circumstances of the pre- 
sent case. We may with advantage refer to 
a decision of their Lordships of the Judi- 
cial Committee in 43 i a 104* where their 
Lordships in a case under s. 53 , T. P. Act, 
were pleased to observe that : 

A transfer of property is not made with intent 
to defraud, defeat or delay creditors within tho 
roG-aning of tho Transfer of Property Act 1882 
8. 53, beenuso its effect or object is to prefer one 
credjtor to another even if it is made with the in- 
tention to defeat an anticipated execution. What 
the section invalidates is a transfer which removes 
the whole or a part of tho debtor’s property from 
tho creditors as a body to the benefit of the debtor. 

This case was followed in 7 o L j C99^ 
whero ifc was hold that a transfer made 
merely with intent to defeat an anticipated 
execution is not a transfer of property made 
withintent to defraud, defeat or delay credi- 
tors within tho meaning of S.53. T, P. Act 
It was also observed in this case that there 
was no finding nor evidence to the effect 
that the appellant participated in the com- 
miKion of fraud, if any, by his transferor. 
This observation applies with full force to 
the facts of tho present case. Tho donee 
who is no doubt the nephew of the donor 
was about 13 years old at the time of the 
date of the gift. This will be obvious from 
the age of tho plaintiff.respondent given in 
1936 as 24. There is no suggestion, much less 


2 A I R 1916 P C 115 : 32 I C 343; 43 Cal 
521 : 43 I A 104 (P C), Musahar Sahu v. Hakim 
Lah 

5. (’20) 7 A I R 1920 Oudh 182 : 60 I 0 726 • 7 
0 L J 699, Riazat Husain v. Mt. Ali Bandi 
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evidence, in the present case to show that 
the doneo was a privy to the alleged fraud. 
In fact no suggestion could possibly be put 
forward in view of the fact that the donee 
was a minor at the date of the gift. There 
;i 3 no doubt whatever that under the general 
law the burden of proving that the transfer 
is fraudulent within the meaning of s.53, 
,T. P. Act, lies on the creditors. We are of 
opinion that the defondant-appellant has 
failed to discharge that burden. 

It may be pointed out that the decree for 
recovery of Rs. 24,945.13.0 by sale of village 
Antoo was passed on 4th September 1924 , 
{vide Ex. A-ll) and the gift was made on 
17th February 1925 (Ex. l). The sale proceed- 
ings in respect of village Antoo went on for 
a considerable time and it was not until I7tb 
August 1929 that the father of tlie defendant, 
appellant obtained a decree under o. .34, R.6, 
Civil P. C., for Rs. 1G,937.0.G. Village Antoo,’ 
according to tlie evidence which has been 
referred to above, was a valuable village ns 
shown by the sale proclamation though it 
was encumbered witli debts. Village Ambar. 
pur, the subject-matter of the deed of gift, 
was situate in Sultanpur district and was 
free from encumbrances. Having regard to 
the sequence of dates given above, we are 
not prepared to hold that at the time of 
executing the deed of gift on I7th February 
19-2.5 the donor could possibly have contem- 
plated that village Antoo would not fetch an 
adequate price so as to satisfy the liability 
of the decree, holders and that in view of 
an anticipated execution against village 
Ambarpur, the donor contrived a fraudulent 
design to dispose of it by means of a gift so 
as to put it out of reach of the defendant, 
appellant. Upon a consideration of theentire 
evidence and circumstances of the case, we 
are clearly of opinion that the decision of 
the trial Court upon this point is correct 
and must be maintained. As regards the 
second question raised on behalf of the 
defendant.appellant that the plaintiff is 
liable to pay the debts as a universal donee, 
it will suffice to refer to S. 128, T. P. Act, 
which runs thus : 

Subject to the provisions of 8. 127, where a cift 
consists of the donor’s whole property, the donee 
? ‘of tth ‘be debts duo by and 

liabilities of the donor at the time of the sift to 
the extent of the property comprised therein. 

The leanred trial Judge has hold upon 
this part of the case that the plaintiff is not 
a universal donee. It appears from the evi- 
dance on the record, which the learned 
Judge believed, that the donor still owns a 
house, holds certain ex.proprietary tenancy 


rights, and has household goods, such as 
grain, bullocks, chairs and tables, ete. etc. It 
is also evident that at the time thtf gift was 
made the donor owned the villages of Antoo 
and Ambarpur, and although village Antoo 
was heavily encumbered, the equity of re. 
demption still vested in him. It cannot 
therefore be said in the circumstances of| 
this case that the donor had transferred his 
whole property within the meaning of s. 128 ,! 
T. P. Act. It was held in 7 Luck 411® that 
where a deed of gift executed by a husband 
in favour of liis wife related only to his 
share of a certain village and the share of 
another village, which in spite of the en- 
cumbrance existing on it had not been fore- 
closed and in which the donor still retained 
the ownership, was not included in the 
deed, the deed of gift did not cover the 
donor's “whole property," and the donee 
could not be considered to be a universal 
donee, and s. 128 , T. P. Act, was inappli- 
cable. We therefore hold, in agreement with 
tho finding of the trial Court, that the 
plaintiff.respondent is not a universal donee. 
The result is that tho appeal fails and is 
dismissed with costs. 

p.s./R.K. Appeal dismissed. 

6. (’32) 19 AIR 1932 Oudb 40: 135 1 0 869; 7 Luck 
411 : 8 0 W N 1291. Mt. Brij Raj Kaur v. Ran)’ 
Dajal. 
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to refer the case for decision to a Bench of 
two Judges under s. 14 ( 2 ), Oudh Courts Act. 
On the case' coming before a Bench of 
this Court, of which I was a member, the 
Bench felt a doubt as to the correctness of 
the law as laid down in 1930 OWN 518* and 
referred the case to a Full Bench for deci- 
sion. The Division Bench lost sight of the 
fact that this reference was one falling under 
the provisions of S. 11 (i). Oudh Courts Act, 
and referred the whole case, whereas it could 
under that section only refer a question of 
law or custom having the force of law, or of 
the construction of any document, or of the 
admissibility of any evidence, arising before 
it. It appears to me that the question which 
the Bench really sought to refer to this 
Bench should be framed in the following 
form : 

^ hether in the circumstances described 
limitation for a suit to recover the amount 
due under the bond ran from the date fised 
for payment under Art. 60, Limitation Act, 
or it ran from the date of the first default 
m payment of interest on the view that the 
whole amount of the bond became payable 
on that date and Art. 80, Limitation Act, was 
applicable.” 


the end of each year, and if it was not so paid, the 
creditor will be entitled to sue for the recovery of 
the entire amount with interest without waiting 
for expiry of the specified period stipulated in the 
bond, the bond is a single bond and the period of 
limitation for instituting a suit for the amount 
due under the bond runs from the date specified 
for payment as prescribed by Art. 66 and not from 
the date of the first default in payment of interest, 
nor does the whole amount of the bond become 
payable on that date so as there and then to in- 
duce the application of Art. 80. The option which 
is given to the creditor is purely for the benefit of 
the creditor and does not make the money become 
payable. It merely gives the creditor a right, if ho 
chooses to exercise it, to have the money made 
payable. Neither Art. 68 nor Arts. 74 and 75 apply 
to such a case : 12 Luck 2H = A I R 1986 Oudh 
279 = 162 I 0 459: 27 O C 318=A I R 1926 Oudh 
602=85 I C 280, OVERRULED ; A I R 1932 P C 
207, Rel. on; A I R 1934 All 661 (F B), Di»ting.\ 
Com law reviswed. [P 216 C 2; P 217 C 1, 2) 

K. P. ilisra — for Applicant. 

llyder Husain — for Opposite Party. 

Yorke J. — This Full Bench reference 
under 8.14 (i), Oudh Courts Act, arises out 
of a suit to recover a sum of Bs. 200 with 
luterost at two annas per rupee per year 
due on an unregistered bond for Bs. 200 exe- 
cuted by the defendant on 2nd September 
1926, whereby the original amount was made 
payable with interest within seven years. 
The bond further provided that interest 
would be paid at the end of each year, and 
if it was not so paid, the creditor will be 
entitled to sue for the recovery of the entire 
amount^ with interest without waiting for 
the expiry of the period of seven years sti- 
pulated in the bond. The case came before 
the civil Judge of Fyzabad, exercising the 
powers of a Small Cause Court, and he held 
that the cause of action for the suit arose 
OD 2nd September 1927, when interest for 
the first y^r wm not paid. He therefore 
hold that limitation began to run, presum- 
ably under Art. 80 . Limitation Act. from that 
date, and therefore the suit which was in- 
stituted on i8t September 1936, that is with- 
in three years from the expiry of the period 
of seven y^rs specified in the bond, was 
barred by limitation, and he dismissed the 
suit relying on the decision of a Bench of 
this Court m 1986 OWN 618 .* 

The matter came ou an application in 
revision under 8.25, Provincial Small Cause 
Courts Act before the late Radha Krishna 
brivastava J. It was argued before him that 
the decision m 1936 o w N 618* was unsound 
and a number of cases were quoted before 
him which led him to consider it desirable 

1* ( 86) 28 AIR 1986 Oudh 279* ifiQ t n akq 

mao w N Ma: i. Lu=k V. 


The matter is of general importance be- 
cause bonds are frequently drafted in this 
particular form and such bonds do not fall 
within the purview of instalment bonds to 
which Art. 74 or Art. 75 is applicable, but 
the question whether Art. 66 or Art. 80 is 
applicable is by no means free from difficulty 
and has been the subject of difference of 
opinion in the High Courts, Learned coun- 
sel for the applicant and the opposite party 
have however taken us through the cases 
only of this Court and of the other High 
Court of this province, the Allahabad High 
Court. For the applicant the case which is put 
forward is that a bond of this type, despite 
the presence of the option given to the cre- 
ditor on a default in the payment of interest 
to sue for the whole amount, is a “single” 
bond withm the meaning of Art. 66. The 
first question for consideration is whether 
this IS a Mund view. Learned counsel for 
the opposite party argues that such a bond 
18 not a single bond. For the definition of a 
single ^nd" be has referred us to Hals- 
bury 8 La\y8 of England and to various 
wmmentaries on the Limitation Act. In 
Halsbury’s Laws of England (Edn. 2 ) vol. iii, 
para. 1C2 at p. 92 it is stated that 
a bond merely for the payment of a certain sum of 
money without any condition In or annexed to It 
iB called a simple or single bond. Such instruments 
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are rarely, if ever, met with at the present day, 
and the term 'single bond’ is sometimes used to 
signify a bond given by one obligorasdistinguished 
from one given by two or more. 

Referring to this deBnition Rustomji in his 
Law of Limitation (Edn. 6), Vol. l, at p. 783 

remarks, presumably quoting from a case ; 

The expression 'single bond’ is undoubtedly a 
term of art borrowed from English law, but even 
in England a bond of this nature is rarely, if ever, 
mot with at the present day, and it is therefore 
difficult to understand why these articles are still 
retained on the Indian statute book. 

"We have also been referred to TJ. N. 
Mitra's Limitation and Prescription, Tagore 
Law Lectures, (Edn.G), vol. Il, p. 1241, whore 
the learned Commentator dealing with Art. GG 
remarks on the absence of an exliaustive 
deSnition of what a bond is and defines a 
‘single bond’ as “a written engagement for 
the payment of money without a penalty.” 
This definition necessarily gives rise to the 
question what is a penalty, and the obvious 
question in the present case would bo whe- 
ther the grant of an option to the creditor 
to sue for the whole amount can bo con- 
strued as a penalty. It is, of course, obvious 
that if, for example, it is provided that in 
case of a default interest will ho calculated 
‘compound' instead of 'simple' or it will bo 
calculated at a higlior rate, the bond pro- 
vides for a penalty and in terms of this 
definition is not a single bond. The learned 
Commentator at p. 1252 under Art. 7.5 deals 
with this point and remarks : 

A provision in a note or bond for the immodinto 
payment of the whole, on any default in the pay- 
mont of QD inetalmcDti is oftoo spokco of as a 
penalty or a condition of forfoiturc, but it has boon 
held in equity that a debt being pro^ntly duo»such 
stipulation is not in the nature of a penalty, inns* 
much as its object is only to secure payment in a 
particular manner^ The Courts cannot relicye the 
debtor against the consoqucnco of a default in the 
punctual payment of any instalment, or compel 
the creditor to waive the default. 

I am clearly of opinion that such a pro- 
vision is not a penalty, and that view has 
been taken by the Allahabad High Court in 
one of the cases quoted to us (vide 16 A L j 
818 ^), in which a Bench of that Court hold 
Art. GO applicable to such a bond. This same 
view was taken in cases of the Judicial Com- 
missioner's Court, of which 10 O c 45* is a 
sample. In that case it was held that 
as tho bond in salt gavo tbo plaintiff an option in 
express terms to wait till tho expiry of the term 
originally fixed for repayment, whether tho intorcat 
for the first six months was paid or not, tho plain- 
tiff’s claim could not be regarded as barred by time 
because be chose to stick to the longer term. 

The learned Judicial Commissioner held 

2. 1'17) 4 A 1 R 1917 All 402: 89 I C”67’4:T5 A LJ 
818, Gaya Prasad v. fiber All. 

3. ClB) 16 O 0 45; 19 I 0 788, Durgav.Tota Ram. 


that whore there was a condition iiermifcting 
the creditor to wait for the expiry of the 
longer term or to sue before its expiry as he 
thought proper, the question was not one of 
waiver but of a pure contract and the ere- 
ditor was entitled to adopt either of the two 
alternatives expressly contemplated by the 
bond. Article G5 (now Art. GG)orArt.80, Limi. 
tation Act, applied to such coses, and the 
debtor had no right to compel the creditor 
to stick to the shorter term. In that case a 
reference was made to 5 Cal 21 .^ That was a 
case in which the defendant executed a bond 
which provided that interest should be pay- 
able monthly, and that the principal should 
become due within six months from the date 
of execution; the bond contained a clause to 
the effect that if the interest should not be 
paid according to the terms of the bond, or 
if the creditor should feel any doubt as to 
his being able to realise the principal he 
should not he bound to wait until the expiry 
of the six months in order to bring a suit 
but should be at liberty to realise the prin- 
cipal and interest in any manner he might 
choose. It was hold that a suit on the bond 
brought within three years from the date of 
tho day specified therein for payment was 
not barred by limitation, as the case fell 
under Art. 05 and not under Article 76 of 
Sch. 11, Limitation Act. 9 of 1871. The learned 
Judges in effect hold that snob a bond was 
a single bond falling within the mischief of 
the present Art.GG. The decision in IG 0 C 
4.5* was followed most unwillingly by Mr. 
Wazir Hasan as Additional Judicial Com- 
missioner in 2 G o c 121 .® He was of 
that such a lx)nd was not a “single” bond 
and that a bond which merely fixes a 
period within which tho whole amount is 
to be repaid does not specify a day for pay- 
ment. lie greatly preferred the view ^ken 
by ^Ir, Chamier, Additional Judicial Com- 
missioner, in ft O C 77,® that , ^ 

such a bond is not to bo regarded os a single oon 
bocaufie it contain!; somelbing more than an unoo • 
taking to pay a certain .sum of money on a 7 
spociflod. . 

Mr. Chamier had gone on in that 
hold that Art.flO was applicable and t 
suit was barred by limitation, since limi- 
tation began to run from the default w lo 
took place in November 1900, and the so 
was not instituted until March 1904. 
the decision in 26 O 0 125.® the same quM- 
tion came before a Bench of the u _ — 

4. reo) 5 Cal 21, Narain ^buv. OouriPorsadB^J 

5. ('23) 10 AIR 1928 Oudh 19 : 70 I C 86 . .^0 u 

121, Hari Lai v. Thamman Lai. „ 

6. (’06) 8 0 0 77. Har Naraln v. Beni PersBM. 
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Commissioner’s Court;, of which Mr. Wozir 
Hasan was one of the members in 27 o 0 
818 .^ The Bench discussed the previous 
coses, including those which we have men- 
tioned above and took the view that it was 
not open to the parties to an agreement to 
contract themselves out of the law of limi- 
tation by inserting in their agreement two 
alternative starting points for limitation. 
They held that on the date of the first default 
the creditor had a good cause of action, and 
therefore limitation began to run, that 
Art. 80, Limitation Act, was applicable and a 
suit instituted within three years from the 
date specified for payment, but outside three 
years from the date of the first default, was 
barred by limitation. The view which was 
taken in 27 o O 818^ is the view which was 
followed in 1936 own 518, ‘ the learned 
Judges saying in terms, 

WO arc Dot tboreforo prepared to agree with tbo 
applicants' coDtODtioD that tbo ruling in 27 0 0 
316^ bas ceased to bo good law because oi tbo decU 
sioQ in 7 Luck 442.^ 

This brings us to a consideration of 7 Luck 
442.® 7 Luck 412® was a case of a mortgage 
to which Art. 132, Limitation Act, was ap- 
plicable. That article provides a period of 
12 years for a suit to enforce payment of 
money charged upon immovable property, 
the period of limitation begins to run from 
the date when the money sued for becomes 
duo, that is ordinarily the due date.stated in 
the mortgage deed. Lasa Din’s case® came 
in second appeal before a Bench of this Court 
which held that 


whoro a mortgage deed fixes a term of six years, 
which would mean that the money thereon is to 
become dno at the end of this period and further 
wntalns a clause giving the mortgagee the right 
to sue within six years in case of default in the 
payment of interest, the money must boconsidered 
to l«como duo at the earliest date when it is possi- 
bio for the mortgagee to enforce payment of it. and 
theBtarting point for limitatiou of 12 years pres- 
cnbed by Art 182 of 8cb. 1, Limitation Act 
would bo the date of the first default in the pay’ 

‘ brought within that peri<^ is 


That CMC went to the Privy Council an 
the decision o£ their Lordships is reporte 
m 7 Luck 442.® Their Lordships held that 

A?f*18^o Act. 1908, 8ch. 

# 1 ^ eoiorcs a mortgage for a si 

^ instituted within 12 years ^ 
^0 expiry of the period, although a default by tl 

occurred during the period and 1 
themortga^thereupo 
bad an immediate right to enforce the mortgag 


’o n^aifl : 85 I 0 280 

U O ai8, Pherai v. Pudal Ram. 

*T P 0 207 : 138 I 0 770 : 

K^nwar.' 


The money becomes due within the meaning of tbo 
above article only when either the stipulated period 
bas expired, or, a default having occurred, the 
mortgagee has exercised his option to enforce the 
mortgage. 

Their Lordships had in a previous case, 
53 I A 187,® expressed doubts as to the sound- 
ness of the view tliab limitation began to 
run against the mortgagee from the date of 
a default by the mortgagor which gave to 
the mortgagee an option to suo for the 
mortgage money. In 7 Luck 442® their Lord- 
ships held that “a proviso of this nature is 
inserted in a mortgage deed ‘exclusively for 
the benefit of the mortgagees’." Their Lord- 
ships went on to say, 

it purports to give them au option either to en- 
force their security at once, or, if the security is 
ample, to stand by their investment for tbo full 
term of the mortgage. If on the default of the 
mortgagor — in other words by the breach of hi.s 
contract — the mortgage money becomes immedi- 
ately ‘due,’ it is clear that the intention of the 
parties is defeated, and that what was agreed to by 
thorn as an option in the mortgagee is, in eflcct, 
ooDverted into an option in the mortgagor. 

Their Lordships said further on that they 
were not prepared to hold that the mort- 


gagor could in this way take advantage of 
his own default : they did not think that 
upon such default he would have the right 
to redeem, and in their opinion the mort- 
gage money did not “become due” within 
the meaning of Art. 132, Limitation Act, 
until both the mortgagor's right to redeem 
and the mortgagee’s right to enforce his 
security had accrued. Towards the end of 
their judgment their Lordships remarked: 

If in the Indian cases the question wore ‘When 
did tbo mortgagee’s cause of action arise ?’ i. e., 
when did he first become entitled to sue for the 
relief claimed by his suit — their Lordships think 
that there might be much to bo said in support of 
tho Allahabad decisions, (that is those which bad 
been followed by tho Chief Court in 7 Luck 442.6) 
‘Judged by tho Indian criterion’ (that is, tho start- 
ing point of limitation mentioned in tho article of 
the Limitation Act itself)' ‘when the money sued 
for due* upon tbo best consideration thoir 

Lordships bavo teen able to give to this difficult 
questioDi they think that the decision of the Chief 
Court of Oudh was wrong and that they should 
have hold that tho appellant’s suit was within time. 

7 Lock 442® settled a vexed question for 
all mortgage cases following that decision, 
bub the question arose whether the prin- 
eiple of that decision was applicable to bond 
suits to which Art. 132 is not applicable but 
Art. 80 or 06 is applicable. Prior to the deci- 
won in 27 o c sis' the Allahabad High 
Court had been inclined to the view that 
the stipulation for an option to sue on de- 
fault of payme nt of interest during the 
9. (*26) 13 AIR 1926 P C 86 : 99 lO^T^A 
187 : 48 All 467 (PC), Pancham v. Ansar Husain. 
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period of the currency of a bond did not 
operate to take the bond out of the descrip, 
tion of a single bond to which Art. GG was 
applicable. The first case of the Allahabad 
High Court quoted to us was 15 A L J ni.3.” 
There the learned Judges said that the 
instrument sued upon was a single bond 
which specified a day for payment, namely 
three years from the date of the bond. They 
considered that the provision in the bond 
which provided that the creditor had the 
option of suing at once or waiting until 
the prescribed period to be immaterial for 
the purpose of computing the period of limi- 
tation and that the creditor must be pre. 
sumed to have exercised the option which 
was clearly given to him by the terms of 
the bond. This view was followed in 17 ALJ 
G47,*'^ a case of a mortgage bond in which 
the money was payable in seven years but 
the mortgagee was given the option of suing 
for his money in default of payment of 
interest in any year. The mortgagee bad 
obtained a decree and got the mortgaged 
property sold and then applied for a per- 
sonal decree and it w.as hold that as the 
mortgage bond was a registered bond, he 
could claim a period of limitation of six 
years from the date specified in the bond 
and not merely six years from the first de- 
fault in payment of interest. 


Tlie principle of tliese two cases was ap. 
plied by another Bench of the same Court 
in 18 A L .T iifi.'* In this case a mortgage 
deed provided that the money was to be 
repaid in five years, that interest was to be 
paid every six months and that in case of 
non-payment of interest for four six. monthly 
periods the creditor would have power to 
realise the whole of the amount due to him 
in a lump sum within the fixed period (that 
is without waiting for its expiry) and that 
if after the time fixed the amount remained 
unpaid with the consent of the creditor or 
for some other reason, then the same condi- 
tions and rate of interest would be applied 
and maintained after the time fixed and up 
to the satisfaction of the amount in full. 
On a suit to enforce this bond the mortgage 
as such was held to be invalid, but a simple 
money decree was passed in the plaintiff’s 
favour. The suit was instituted within six 
years of the expiry of the period fixed for 
payment but beyond six years of the non- 
payment of two years’ interest. It was held 


10. (-19) 6 A I R 1919 All 226 : 60 I C 640 : 41 

ALJ 647, Makrand v. Kallu Singh. 

11. (’20) 7 A I R 1920 All 124 : 68 I C 278 -18 
ALJ 470, Shlam Lai v. Teharla Lakhml Chand 
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that the suit was not time-barred and the 
argument that Art. 80 read with Art. 116, 
Limitation Act, was applicable and that the • 
suit ought to have been brought within six 
years from the failure to pay two years’ in- 
terest was repelled. 

We have not been shown any of the cases 
between this case and 7 Luck 442.® The first 
case of the Allahabad High Court after 
7 Luck 442® to which we have been referred 
is A I R 1933 ALL 235.*' In that case it was 
provided in a simple bond that the debt was 
to be paid in four years aud that interest 
must be paid on the amount every six- 
months. It was further provided that in 
case of default in payment of interest of any 
six-monthly period or of the amount of 
principal, the creditor had power to realise 
in any way he liked his entire amount. De- 
fault was made in the payment of interest 
from the very outset. It was held that 
tbo covenant in tbo bond entitling the creditor to 
>>ue for the atnountdue on tbo bond before theesplrj 
of tbe stipulated period of four years was foe the 
benefit of the creditor and it was open to him to 
waive that option aud to wait for the full period 
of four years L«foro putting tbo bond into suit and 
that the time for recovery of tbo debtdid not begin 
to run from the date of the first default. 

The learned Judges referred to 7 Luck 
442® and remarked that the reasons contain- 
ed in the judgment of their Lordships ap- 
plied with full force to tbo case of a simpl® 
money debt. In the headnote tbe editors 
have referred to this portion of the judg- 
ment as having reference to Art. 75, but it is 
quite clear that Art. 75 had no application 
whatever, and Art. 75 was not referred to in 
the judgment. Clearly the learned Judges 
treated tho case as one to which Art. 66 ^as 
applicable. Following this decision a single 
Judge of the same Court in A I R 1995 ALL 


105*® held that 

whoro in a simple iM^nd it is provided that, if the 
tnonthiy interest is not paid or if the principal 
money lent is not paid at tbo end of a spociflw 
soriod, tho creditor may sue, oven though thoro is 
i breach of the condition for payment of interest, 
itill that is a matter over which tho creditor h®* ® 
•ight of waiver and limitation will only begin to 
■un from tho period stipulated in tbo bond 
nont. In such cases tho clause regarding right w 
luo on broach of condition regarding interest W 
ixclusivoly for tho benefit of tho creditor. The two 
^rts. 66 and 08 must bo read together In tbo 
if such bonds; and limitation runs either from tno 
late specified for payment of tbo bond or from t 
late when the condition as regards , 

Dterost is broken. Tbo two Arts. 66 and to 
ogetbot are tantamount to Art. 182 and tne 
"2. (^1207 I R 1988 All 286 : 149 I 0 181 : »!> 
All 288 : 1933 ALJ 650. Lalta Prasad v. Oaja- 

dhar Sbukul. , . . -aqc 

3. (’86) 22 AIR 1936 All 406 : 167 I C 409 . 1985 

ALJ 841, Naraln Das v. Mannoo Lai. 
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presaion **wb6n tbo money sued for becomes due** 
^ould apply to either Art, C6 or Art. 69* 

The learned Judge who decided this case 
referred to 7 Luck 442^ and discussed the 
question whether the principle laid down in 
that case was applicable to cases of simple 
bonds, and he considered that the reasoning 
would apply also to the latter class of cases. 
Dealing with an argument about the appli- 
cability of Art. 80 the learned Judge re. 
marked that even if that article were taken, 
limitation would run from the time when 
the bond became payable, and he was evi- 
dently inclined to the view that the bond 
did not become payable merely because the 
creditor had an option to institute a suit at 
that date which he might or might not 
exercise, that is, he interpreted the word 
payable” as having the same meaning as 
the word . due” in Art. 132, with the neces- 
sary implication that both these words 
imidy not only that the creditor has a right 
to recover the money but that he is bound 
to exercise that right and has not merely 
an option either to exercise it or not to 
•exercise it. The same view has been taken 
in a single Judge case of the Lahore High 
Court: AIR 1985 Lab 948.'* The learned Judge 

said summarizing the decisions briefly : 

It has been held that a clauso, such as that 
attached to the bond now In suit, gives an option 
exclusively in favour of the creditor, wboison titled 
to the benefit of the investment for the full term 
originally provided, and need not sue until that 
term expired oven if there is a default in the pay- 
moot of interest. 


Another case in which there is definite 
support for this view is 50 ALL 954,'* It ig 
stated in the head-note : 

The Privy Council decision in Laia Din v.Oulal 
AuntoarB has definitely overruled the ruling in Shit 
iJayal V. Meharban^^ on the question of the com- 
mencement of limitation for a suit for sale on a 
mortg^o, and hu by necessary implication over, 
fi question of commencement ol 

limitation for a claim for a personal decree. The 
question in the present case being one of a personal 
dccr« was governed by Art. 80 read with aVi. 116, 
Lim Itatjon Act. and not by Art. 182, applicable to 

? mortgage, as In the case in 
^ v. Oufaft Kunwar.^ But there was no 
d Btmetion l»tw«n the expression “money becomes 

^ U 1 expression “money bo- 

^ disregard the stipulated 
period and he did not exercise that option, and the 

the question oUh e star tiogjiolnt of limitation. 

^ = 160 I 0 10G8. 

Mool Ohand v* Chbittar. 

^ 0 951: 66 All 

954 . L J 261 (P B), Mubamoiad Husain 

V. Uanwal Das. 

16. (’28) 10 AIR 1923 All 1: 69 10 981: 45 All 27* 
20 A L J 810 (P B). 8hlb Daval v. Meharban 


Kiug J. iu his judgment in this case 
remarked that in 7 Luck 442® their Lord- 
ships laid stress upon the point that the 
provision enabling the mortgagees to sue 
before the expiry of stipulated period is 
inserted ‘‘exclusively for the benefit of the 
mortgagees,” giving them an option either 
to enforce their security or to stand by their 
investment for the full term. He said that 
he took this to mean that the mortgagee 
had an option of treating the money as 
having become due by demanding or suing 
for it, and that it did not become due unless 
he exercised his option, even though the 
mortgagor might already have a right to 
redeem in accordance with the terms of the 
mortgage contract. Further on ho remarked 
that the time did not begin to run against 
the mortgagee before the expiry of the sti- 
pulated period unless ho availed himself of 
the option inserted exclusively for his bene- 
fit. As against this case reference was made 
on behalf of the opposite party to the Full 
Bench case in 57 all 108 ,’" but this was a 
case under Art, 75, and therefore prima facie 
inapplicable. In the passage relied upon 
Sulaiman C. J. said : 

The principle laid down by tbo Privy CouDcil in 
7 Luck 4428 regarding the necessity of the mort- 
gagee choosing to exorcise his option undor the 
default clause io order to make the mortgage money 
due and the limitation to start, should not be 
extended to cases of money bonds falling under 
Art. 76. Tho case of a mortgage is peculiar and 
stands on a diQerent footing; and tho reasoning in 
7 Luck 442® is applicable only to cases of mortgage 
and inapplicable to money bonds. Further each 
article of tho Limitation Act has to be interpreted 
according to the particular language employed in 
that article, and the starting point of limitation 
under Art. 75 is definitely laid down to bo the date 
of default, and not, as in Art. 182, tho date ‘when 
the money becomes duo'. 

Even supposing, however, that on the principle 
in 7 Luck 442,® on the occurrence of the default it 
would depend on the choice of the creditor whether 
the whole amount would become due or not, in 
the present case tho creditor exercised that option 
by giving notice enforcing the default clause and 
demanding payment of tho whole amount. Tho 
whole amount became immediately due and time 
began to run against him and he could not there- 
after fall back upon Art. 74. 

This case is clearly distinguishable from 
cases of the type of the present case in a 
number of different ways. Coming now to 
consider 1936 OWN 518’ in the light of 
these decisions, it seems to mo, with great 
respect, that the view taken in that case is 
not satisfactory or convincing. The learned 
Judges, as I have remarked earlier, referred 

17. (‘34) 21 AIR 1934 All 661 : 151 I C 585 • 67 
All 108 : 1934 A L J 1035 (P B), Jawahar Lai v. 
Mathura Prasad. 
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back to 27 0 C 318^ and they distinguished 
7 Luck 442® on the ground that that was a 
case of a mortgage, and a mortgagor and a 
mortgagee had reciprocal rights which they 
did not consider to be the case between the 
executant of a bond and the obligor, (a point 
dealt with by Bennet J. in the Allahabad 
case in a I R 1935 ALL 405‘=»). They further 
want on to refer to 57 all io 8*^ on the 
question of the effect of the option, and in 
this connexion they referred to a remark of 
King J. where he said (with reference to 
an instalment bond to which Art. 75 applied) 
that when the statute laid down that in 
certain circumstances time would begin to 
run from the date when the default was 
made, it was not open to the parties to 
agree that the creditor might simply ignore 
the default and that if ho did so, limitation 
would not begin to run until the expiry of 
the stipulated period. They remarked with 
reference to the bond in suit : 

It is clear from the terms of tbo bond that it 
became payable a.s soon as a default is made in the 
payment of mterost. 

Doubtless the bond could bo described as 
having become payable in the sense that 
the creditor wa.s entitled to bavo it mado 
payable. They went on to say, 

S,? becomes piyablo limitation 

-"I" ^ ^‘ 0 PPe<l because 

J" an altornativo starting point 

for hmitauon The creditor cannot bo allowed to 
Ignore the earlier starting point of limitation be- 

^ I*" »nonoy once becomes payable 

limitation must begin to run irrespective of tbo 
wishes and convenience of tbo creditor. Thomattor 
19 one the determination of which rests on the 

option of tho creditor, 

that is to say they interpreted the option 
given to the creditor to institute a suit on 
this default as a clause which made the 
amount then duo payable in the sense that 

‘f Eimitatiou Act. 

What the learned Judges really did was 
1 think to apply arguments based on tho 
wording of Art. 75 (which makes time run 
from the date of default) to a case to which 
they held Art. 80 to be applicable, by taking 
the view that the money became “payable” 
on the default in payment of interest. It 
seems to me that on this point the reasoning 
m 7 Luck 442 is clearly applicable and that 
the option given to the creditor on such 
default does not make the whole amount 
payable but only gives the creditor a right 
which he may or may not exercise to have 
It made payable. Such an option does nob 
bring in the application of Art. 75 or bv 
Itself make time begin to run under Art. 80. 


A. I. R, 

As pointed out by Sulaiman 0. J in kt 
ALL 108*^ ; 

Tho Limitation Act is in a sense a purely arhi. 
trary enactment and tho various starting polata 
for purposes of limitation laid down in colVs m 
S ch. 1 ate equally arbitrary. It is not absolutely 
necessary that there should be a consistency or a 
uniformity of any dednito principle in Bxing the 
various starting points. It is a mere matter of 
choice dependent on pubUc policy. In some casee 
the styling point is fixed as tho date of the execu- 
tionofthobond. In other cases the starting point 
13 tbe date fired for payment. In some etherises 
It 18 the date of tho first default. Each article hae 
thyefyo to be interpreted according to the parti- 
cubar language employed in that article and, ordi- 
narily, irrespective of somewhat similar language 

employed in other articles. 

He wont on to point out the contrast 
between tho wording in col. 3 of Art. 132 and 
Art. so from that in col. 3 of Art. 75. under 
which article the starting point is when the 
default is made, and in case the obligee 
waives the benefit of the provision, then the 
date of the fresh default. On the reasoning 
adopted by the learned Chief Justice, 7 Lock 
112 ® clearly could not bo made applicable to 
a case under Art. 75 where under the statute 
itself time began to run from tho date of 
default. On the other hand, as it appears to 
me, the refusal to apply the principle stated 
in 7 Luck 412® to cases of the present type 
involves straining the effect of the option to 
sue so as to make it lead inevitably to the 
result that tbo money has become payable. 

In this connexion I may refer to another 
remark of Sulaiman C. J. at p. 127 of 57 ALL 
109*^ where he remarks ; 

I would guard myself against holding that in 
the case of every bond with a default clause the 
whole amount would necessarily become duo (that 
is upon tho occurrence of a default). Tbo answer 
would depend on tho particular language of ths 
document employed, but I would certainly hold 
that oven if it bo hold that tbo money doea not 
liocomo duo immediately on tho occurrence of a de- 
fault, it \yould cort-iinly become due if tho creditor 
exercises his option by demanding tbo amount and 
by serving notice on tbo debtor to pay tho whole 
sum. 

To sum up my conclusions, in the first 
place I am of opinion that a bond such as 
that with which we have to deal in tbci 
present case is a single bond, notwithstand- 
ing the fact that there is what is called a 
default clause. Tho fact that bonds of the 
single bond type are now rare in EnglauiJ 
seems to me to bo irrelevant, os this type of 
bond is far from being rare in this country. 

The next point I would make is with 
reference to Art. 68. Personally I feel socuo 
doubt about Art. 68 being applicable to cases 
of this kind. It is true that the bond con- 
tains a condition but the condition is not 
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one which relates to the whole sam due on 
the bond. It seems from the notes in the 
various commentaries on the Limitation Act 
that Art. 68 has been interpreted os applying 
rather to bonds of the nature of security 
bonds, where the executant is only liable to 
make a payment on breach of tlie condition 
and is not otherwise liable under the bond. 

Next it seems to me that Art. 74 and 
Art. 75 and the various rulings under those 
articles have no application. By no stretch 
of imagination could the present bond or 
bondsofthis type be called instalment bonds, 
and it is only in the case of an instalment 
bond to which Art. 75 applies that time 
begins to run from the date when the de. 
fault is made. The only other article which 
can be construed as applicable is Art. 80. 
The only line of reasoning on which Art. 80 
can be made applicable is first to accept the 
view that on a default occurring the money 
immediately becomes payable. To meet such 
an agreement, it appears to mo that the 
reasoning and the general principles laid 
down in 7 Luck 442“ are fully applicable. 
The option which is given to the creditor 
IS purely for the benefit of the creditor and 
does not make the money become payable. 
;It merely gives the creditor a right, if be 
chooses to exercise it, to have the money 
made payable. Whether therefore Art. 66 or 
Art. 60 is applied, limitation begins to run 
from the date fixed for payment or the date 
when the money beromes payable, and that 
IS the date stated in the document itself^ 

or the expiry of the period stated in the 
document. 

Learned counsel for the opposite party 
has suggested that even if doubt is felt about 
the vjew of the law in 1936 own 518,* the 
Court should not readily modify the view 
of the law taken in that case because the 
law of limitation is adjectival or procedural 
law. I do not feel much force in this argu. 
ment. It seems to mo that if on a consider. 

decisions on the point we are 
^tisfied that the view previously taken is 
the wrong view, there is no reason why we 
should not accept and declare what is the 
correct view; more particularly is this the 
case where the effect is not to deprive per- 
sons who have lent money under such a 
bond of an extended period of limitation to 

which formerly they had been held entitled 

e^rge the period of limits, 
tion, by doing which there can be no depri. 
vation of rights. On this view I would 
aMwor the question which I consider to be 
the question that should have been put by 
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the Division Bench by saying that in the 
circumstances described the period of limi- 
tation for instituting a suit for the amount 
of the bond runs from the date specified for 
payment as prescribed by Art. 66, Limitation 
Act, and that it does not run from the date 
of the first default in payment of interest, 
nor does the whole amount of the bond 
become payable on that date so as there and 
then to induce the application of Art. 80, 
Limitation Act. 

Thomas C. J. — 1 have nothing useful to 
add to this exhaustive judgment and concur. 

Ghulam Hasan J, — 1 concur and have 
nothing to add. 

Order. — Our answer to the question 
which has been formulated is that in the 
circumstances described, the period of limi- 
tation for instituting a suit for the amount 
due under the bond, runs from tho date 
specified for payment as prescribed by Art. 66, 
Limitation Act, and that it does not run 
from the date of the first default in payment 
of interest, nor does the whole amount of 
the bond become payable on that data so as 
there and then to induce the application of 
Art. 80 , Limitation Act. 

O.N./r.k. Answer accordingly. 

^ A. I. R. 1941 Oudh 217 

Yorke J. 

^ on 6th March 

1940, made by Chief Inspector of Stamps and 
Government Ofiicera, U. P. 

Mt. Nairulnisa and another 

Plaintiffs — Applicants 

V. 

Akhtiar Husain and others 

Defendants — Respondents. 

• (a) Stamp Act (1899), An. 35 (a) (i) and (viii) 

— Lease creating monthly tenancy, termina- 
ble on month’s notice and not mentioningdura- 
tion of lease falls under Art. 35 (a) (viii) and 
not under Art. 35 (a) (i). * 

A ^ "‘thin meaning of 

V- for some specified 

period which is less than twelve mouths. Hence u 
tose creating a monthly tenancy terminable on a 
month a notice and not mentioning any period of 
duration of the lease Is not a lease purporting to be 

does not fall 
under Art. 35 

imo amended in U. P.) : AIR 

flOA AIR 1988 All 

1989 Lah 581; AIR 1933 All 785 (P B) 
and AIR 1939 Mad 356, Del. on. [P 219 0 1] 

(b) Precedent — Case under Stamp Act — Uni- 

between Oudh Chief Court and 
Allahabad Hfgh Court is desirable. 

Uniformity tetween Oudh Chief Court and tho 
AUaba^d High Court is clearly desirable in a caso 
under Stamp Act affecting the revenue of tho pro- 
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vinco unless there appears some strong reason for 
declining to agree with the views of the Judges of 
the Allahabad High Court. [P 218 C 2] 

Kashi PrasAd — for Applicants. 

Na:inidiHn~lot Respondents 1 and 2 . 

II. K. Chose — for the Crown. 

Order. — This is a reference under s. Gi, 
Stamp Act, by the Chief Inspector of 
Stamps, exercising the powers of a Collec. 
tor under Government notiheation No. 
C-4135/X-525 dated 20th August 1928, asking 
for a declaration in terms of S.Gi 12), Stamp 
Act. This reference has arisen in the follow, 
ing circumstances ; One Mt. Achhan Bai, 
described as a pnma donnaoi Lucknow, left 
property, and as the ultimate result of that 
fact, there followed a suit for partition be- 
tween her representatives in the Court of 
the civil Judge, Lucknow. In this suit vari- 
ous parties were anxious to prove their 
individual possession over speciBc items of 
property, and one of the parties filed 10 
documents of the nature of leases as evi- 
dence of possession. The Chief Inspector of 
Stamps in inspecting records of the Court of 
the civil Judge examined these documents 
on 2nd February 1937, and reported to the 
civil Judge that the lo documents wore 
leases for an indefinite period, and ho asked 
tbo civil Judge to impound them and realise 
tlio deficiency in duty and the necessary 
penalty under the provisions of s. 35 , Stamp 
Act. 1 ho Chief Inspector of Stamps did not 
refer to any particular case but merely re. 
marked that each of these was chargeable 
with duty as on a lease for an indefinite 
period or term, and chargeable therefore 
with the rato of duty mentioned in Art. 35 
(a) (iv) now 3.5 (a) (viii). Stamp Act. In reply 
to tho letter of the Junior Secretary, Board 
of Revenue, forwarding extracts from the 
inspection reports of the Chief Inspector of 
Stamps the learned civil Judge wrote : 

Papers Nos. 290A. 293A. 294A, 205A. 297A, 
298A. 300A, S02A, 309A, and 304A .are leases on 
monthly tenancy. Tho Inspector considers that 
they are leases for indofinlto period, although they 
happened to be leases from month to month. A 
roferenco to 46 Cal 804* will show that such loaeca 
fall within tho purviewof Art. 86 , 6 ub.cl.U).Srh. 1, 
Stamp Act, and are cfaargoablo with a stamp duty 
of As. 8 payable on abend under Art. 15. BUmp Act. 

The Chief Inspector of Stamps is not 
satisfied with this decision and has therefore 
made this reference. The learned Assistant 
Government Advocate in support of this re- 
ference contends that in the case referred to 
by the learned civil Judge, 46 cal 804,* the 
learned Judges really decided that the pro- 
per stamp du ty was the same duty as for a 

>• (’19) 6 A I R 1919 Oal 200 : 61 I 0 92r^“4TCal 

804 : 23 G W N 898, Amelia v. Ibrahim Ishak, 
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bond referred to in Art. is on the admission 
of learned counsel that the tenancy was a 
monthly tenancy consequently came within 
Art. 35, cl. (a) sub.cl. (i), soh. i, Stamp Act, 
that is to say “the lease purports to be for 
a term of less than one year.” There was 
no discussion in this judgment as to whe- 
ther a lease with reference to a monthly 
tenancy terminable by notice on either side 
is really a lease for a term less than a year 
or a lease for an indefinite period or term. 
The learned Assistant Government Advocate 
pointed out that that case has been consi- 
dered and dissented from in severed cases. 
It was first dissented from in I L R (1938) 
ALL 481" in which it was held that 
a leaso creatiug a moathly t«Dancy of a bocBO, 
terminable on a month's notice, and not tneatloD. 
ing .any period of duration of the lease, is not a 
lease ‘purporting to bo for a term of less than one 
year’ and does not fall under Art. 35 (a) (1), Stamp 
Act. A lease for less than one year means a lease 
for some specified period which is less than 12 
months. 'Tho lease in question is for an indefinite 
period, and is a lease which ‘does not purport to be 
any definite term' and falls under Art. 85(a) 
(viii), Stamp Act (as amended for the United Pro- 
vinces). 

Uniformity between this (Jourt and the 
High Court at Allahabad is clearly desirable 
in a case of this kind aflfecting the revenue 
of the province unless there appears some 
strong reason for declining to agree with the 
views of the learned Judges of that Court. 

So far from there being anything of the 
kind the view taken in this case has been 
followed by the Lahore High Court in ILB 
(1939) 20 Lah 201® relying upon this case of 
the Allahabad High Court and also upon 
5 ALL 874,* and by the Madras High Court 
I L R (1939) Mad 384® in which also these 


5 


in 


two cases of tho Allaliabod High Court have 
been referred to with approval. Learned 
counsel for the respondents, that is the par- 
ties who filed these documents in Court, 
has been unable to show any coso in which 
the Calcutta case has been followed, and be 
only seeks to argue that in these ordinary 
month to month leases the term is to be 
taken as one month, an argument which has 

2. (’38) 25 A I R 1938 All 304 : 176 I 0 313 : 

(1938) All 481 : 1938 A L J 824. Mangal Puri v. 
Baldoo Puri. _ rr u 

3. (’39) 26 A I B 1939 Lah 631 : 185 I C 92f : 
(1989) 20 Lah 201 : 41 P L B 713, Noor Abmaa 

v. Mahmud All. ........ r* iiJ 

4. ('83) 20 AIR 1983 All 786 : 146 I 0 674 . 55 A* 
874 : 1983 A L J 749 (F B). In the msttof oi 
Burmah Shell Oil Storage <fc Distributing Go. « 

26 AIR 1989 Mad 856 : 180 I C 651 : ILR 
(1^9) Mad 884 : (1989) 1 M L J 860 (S B). S. K* 
Skioner Arunachalam PaodarniDs 
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been considered and rejected in the cases to 
which I have referred already. 

In these circumstances I have not the 
slightest hesitation in holding that the case 
relied upon by the learned civil Judge is no 
longer good law and should not be followed 
in this Court. Following the decisions of 
the Allahabad, Lahore and Madras High 
Courts, to which I have referred above, I 
bold that those leases are not leases pur* 
porting to be for a term of less than one 
year and do not fall under Art. 35 (a) (i), 
Stamp Act, but do fall, as stated by the 
Chief Inspwtor of Stamps under Art. 35 (a) 
(iv) which is now Art. 35 (a) (viii) which re- 
lates to cases where the lease does not pur- 
port to be for any deBnite term, and as I 
am of opinion that these instruments should 
not have been admitted in evidence without 
the payment of duty and penalty under 
S. 35 as stated in the original inspection note 
of the Chief Inspector of Stamps, I grant a 
declaration to that effect and hold that the 
amount of duty with which these ten docu- 
ments are chargeable are those stated in the 
statement enclosed with the letter of the 
Chief Inspector of Stamps by which this 
reference has originated. Those documents 
originally filed in suit No. 56/1/25/89 of 1930- 
1987 in the Court of the civil Judge of 
Lucknow are now in this Court in civil Re- 
ference No. l of 1939. As the suit has since 
been decided by the civil Judge, Lucknow, 
and an appeal (First civil Appeal No. 21 of 
1938) is now pending in this Court. I direct 
that these documents should be impounded 
and deficiencies of Rs. 28.4-0 on the ten 
documents as shown in the chart attached 
to the reference with a penalty of Rs. 282-8-0 
be realized. A copy of this order bo sent to 
the Chief Inspector of Stamps and the Re- 
gistrar of this Court shall take necessary 
steps under s. 01 (8), Stamp Act. 

D.S./r.K. Order accordingly. 

A. I. R. 1941 Oudh 219 

Full Bench 

Tho-mas C. J., Bennett and 
Ghdlam Hasan JJ. 

MIbc. Appeal No. 20 of 1937. Decided on SOth 

o* Special Judge, First 
Gr^e, Lucknow, D/. 80tb August 1986. 

Ohulam Abbas and others — Appellants 

Prince Safdar jlh Zahid Ali Mirza 
and others — Respondents. 

u p"-sr 

norfo^b applicants found 

landlords within meaning of Act — 

Pending appeal by debtors one of creditors 
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dying _ Legal representatives of deceased not 
brought on record within limitation — Whether 
appeal abates as a whole— Test — Appeal held 
abated as a whole as it would lead to conflicting 
decisions since creditors’ interests in defeating 
debtors’ application were joint and indivisible. 

Where during the pendency of an appeal one of 
the rospoDdoDts dies aod bis IcRal representatives 
are not brought on the record within the period 
provld^ by law, the question whether the appeal 
hasorhas not abated must depend upon the nature 
and circumstances of each case. The test in such 
cases should be (1) whether the interest of the de- 
fendants in the suit are joint and indivisible so 
that the interest of the deceased cannot be separa- 
ted from those of the rest aud (2) whether in the 
event of the appeal being allowed as against the 
remaining respondents, there would or would uot 
to two lacoDsist^nt and contradictory docrocR in 
the same case with respect to the same subject^ 
matter: AIR 193G Oudh 209, Approved. 

[P 2^2 Cl] 

Whore the application of the debtors under Secs. 

4 aud 49, U. P. Encumbered Estates Act, is dis- 
missed on the ground that they had no locus standi 
to apply as they were not landlords within the 
meaning of the Act and on the death of one of the 
respondents creditors during the pendency of the 

debtors the legal ropresentatives of 
the^decoased creditor are not brought on the record 
within the period prescribed by law, the anneal 
abat^ as a whole as it would lead to conflicting 
and inconsistent decisions with regard to the same 
subject-matter, inasmuch as the interests of the 
cr^tors ID defeating the debtors’ application are 
joint and indivisible and heirs of the deceased ere- 
necessary parties; AIR 1928 Lah 572 
(r ij), Dating. jp 223 c 2] 

Prauid Srivastava — for Appolluats. 

X/. o. Misra and S. N. 8riva$tava, and Raj 
Kumar SrivasUiva — for Bcepoodoats 0 to 9; 
and 10 and II, respectively. 

Judgment op Division Bench 

Zia.ul. Hasan J. — In this appeal we 
have dismissed the appellants’ application 
for setting aside the abatement of the ap- 
peal against Pandit Brahma Dutt. respon. 
dent 5, and the question now is whether the 
appeal should proceed against the remaining 
respondents or should be deemed to have 
abated in its. entirety, as is contended on 
behalf of the respondents. 

The appeal is against an order of a learned 
Special Judge under the U. P. Encumbered 
Estates Act holdiDg that the presoot appeK 
lants have no locus standi to apply under the 
U. P. Encumbered Estates Act and reject, 
mg their application as not maintainable. 
T^e respondents are the various creditors o£ 
the appellants. We have heard the learned 
counsel for the parties on the question whe- 
ther or not the appeal has abated as a whole 
and I am clearly of opinion that it has nob 
abated os against respondents other than 
Pandit Brahma Dutt deceased. It is argued 
by the learned counsel for the respondents 
that in case the appeal is allowed by this 


220 Oudh 


Ghulam Abbas v. SvVfdar Jah (PB) 


A. LR. 


Court there will be two conflicting decisions 
one of the Special Judge between the ap. 
pellants and the heirs of Pandit Brahma 
Dutt that the appellants are not entitled to 
apply under the U. P. Encumbered Estates 
Act and the other of this Court's decision 
between the appellants and the other respon- 
dents that they are so entitled, and reliance 
is placed on the cases in 1034 OWN 1487,* 
1935 OWN 297“ and 1935 OWN 401.^ There 
is however nothing in these cases in my 
view which can reasonably be construed as 
supporting the view that tlie appeal in the 
present case has wholly abated. Tlie law 
appears to me to have been laid down clearly 
in 1935 OWN 297," in which it was held that 
the question, whether an appeal can or can- 
not proceed in the absence of the legal re- 
presentatives of a deceased respondent, must 
depend upon the nature of each cose, and it 
is impossible to lay down a general rule 
applicable to all such cases. It was further 
said that each case must depend upon its 
own circumstances and that if in such a case 
the decree under appeal is a joint decree in 
favour of all the respondents the appeal 
abates as a whole, for, if the whole appeal 
is allowed not to abate, the decision may 
result in two conflicting decisions with 
regard to the same subject-matter. 

In the present case not only is there no 
joint decree in favour of the respondents but 
the debt duo to each of them or each set of 
them is quite separate from that due to any 
other creditor or set of creditors. Moreover, 
as far as I think the rule against the possi- 
bility of conflicting decisions coming into 
existence contemplates those cases in which 
conflicting decrees capable of execution may 
be passed and it may subsequently be found 
diflicult or even impossible to execute those 
decrees. This can best be illustrated by an 
example. Supposing a suit is brought for 
possession of a house against four jMjrsons, 
who are jointly in possession of it, the suit 
is dismissed by the trial Court and the plain- 
tiff brings an appeal against the dismissal. 
The appeal must of necessity bo against all 
the four defendants. Now supposing one of 
the defendants dies and his heirs are not 
brought on the record within the time allow- 
ed by law, the result will be that the appeal 
will abate so far as the deceased defendant 

1. P36) 23 A I R 1935 Oudh 86: 163 I 0 54: (1031) 
11 O W N 1487 : 10 Luck 807, Fazl Mohammad 
Khan v. Ali Mohammad Khan. 

2. (*86) 93 A I R 1936 Oudh 209: 165 I C 45: 1936 
OWN 297, Ram Jas Towari v. Ram Lai IVjwart. 

3. (>85) 22 AIR 1986 Oudh 829: 164 I 0 897: 1935 
OWN 401: 11 Luck 6, Md. Faruq v. Azizul. 


and his heirs are concerned, and if it is 
allowed to proceed against the other defen- 
dants it may possibly be decreed against 
them. In such a case it will be impossible 
to execute the appellate Court’s decree as 
the decree of the trial Court dismissing the 
entire suit of the plaintiff will have become 
final so far as the deceased defendant’s heirs 
are concerned, and they can successfully 
resist an attempt on the part of the plain, 
tiff to get possession of the houses. Nothing 
of the kind can however happen in the pre- 
sent case. All that the order of the trial 
Court amounts to is that the appellants are 
not entitled to proceed under the U. P. 
Encumbered Estates Act and if this Court 
reverses this finding of the trial Court the 
case will go back to that Court and will 
proceed against the other creditor without 
any difficulty or any prejudice to anybody. 

It is contended that the heirs of Pandit 
Braljma Dutt will have no remedy and will 


not be able to realise their debt from the 
appellants as under s. 18 , U. P. Encumbered 
Estates Act, a creditor who does not put up 
a claim in the proceeding under the Encum- 
bered Estates Act loses his right to recover the 
debt. I cannot accept this contention. When 
proceedings are opened in the Court of the 
Special Judge, the heirs of Pandit Brahms 
Dutt can apply to be made parties to those 
proceedings and they will have to bo made 
parties to those proceedings by the learned 
Judge. Of course this will mean that the 
abatement of the appeal against the heirs 
of Pandit Brahma Dutt will have no effect 
upon the appellants’ rights under the Encum- 
bered Estates Act against them, but it is not 
necessary that it should have. In any case, 
the principle of the coses relied on by the 
respondents does not. in my opinion, apply 
all to tbo present case, and I would therefore 
hold that the appeal has not abated ■'S®***® 
respondents other than Pandit Brahma Dost. 

Yorkc J. — I have given this matter my 
anxious consideration but I regret that l am 
unable to agree with my learned brother. 
So far as I am able to see the point of view 
which appeals to him is that although some- 
thing like a contradictory position mig 
arise from the not improbable 
this appeal in favour of the appellants in 
absence of the heirs of Pandit Brahma Dn . 
it should not be hold that this appeal ms 
abated as a whole because that coot 
tory position is curable by the 
the heirs of Pandit Brahma Dutt. I ^ 
satisfied in my mind that this j® ® j 
consideration. Another Bench of this Cour 
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of which I was a member had to consider 
the same point in Miec. Appeal Ko. G9. of 
1987 decided on 8tb May 1940.* In that cose 
also the special Judge had dismissed the 
whole application on the view that the ori. 
ginal application made to the Collector did 
not comply with the provisions of S. 4 of the 
Act. In the present case the decision is of an 
analogous nature that the applicants had no 
locus standi to apply under the Encumbered 
Estates Act and their application was there- 
fore not maintainable. We took the view 
that the appeal must abate as a whole on 
the ground that if the appeal were to be 
allowed os things now stand the result would 
be that the application would have to pro- 
ceed ab initio as against some and not as 
against other creditors, a procedure which 
would be in contravention of the whole in- 
tention of the Act. It seems to mo that in a 
case under the Encumbered Estates Act it 
may well be said that the applicants land- 
lords, that is the debtors, are ranged on one 
side as against the whole body of creditors 
on the other, and that the interests of the 
creditors are joint and cannot be considered 
to be joint and several. In case it is decided 
that the application as a whole does not lie, 
08 has been decided in this case and was 
decided in the case which came before us 
in Miscellaneous Appeal Ko. 69 of 1937,* I am 
inclined to regard the interests of the credi. 
tore in the result of the appeal as joint and 
think that they cannot be regarded as joint 
and several. 

The point may be looked at in another 
way. I think that in order to be able to say 
that an appeal does not abate as a whole 
when it has abated against one or more of 
the respondents it is necessary to be able to 
say that the appeal would have b6>en pro- 
perly filed even if those same respondents 
had not been impleaded in the appeal as 
respondents. I do not think it would be 
possible to argue in a case like the present 
one that the appeal of the landlord debtors 
would have been properly filed and could 
have been allowed to go forward if the land- 
lord debtors bad failed to implead as respon- 
dents in the appeal any of the creditors who 
were parties to the original decision. If those 
respondents were necessary parties to an 
appeal of this kind, I conceive that their 
representatives are necessary parties to the 
continuation of the appeal and as the appeal 
has abated against those representatives, the 
appeal must be taken to have abated as a 

in (■40J 27 A I R 1940 Oudh 865 • 15 
Luck748;1940 OWN 622, Udai PraUp v. Dwarka. 


whole. In this conne.vion, I may refer to 
the notes in Chitaley's Civil P. C., Vol. II 
(Edn. 2), page 2123 whore he says, quoting of 
course from decisions of certain High Courts: 

In short therefore the test to seo whether the suit 
or appall abates as a whole or only in part is to 
find out if the suit (appeal) could, in the first in- 
stance, have liccii instituted .and prosecuted with 
the deceased defendant (respondent) left out. In 
other words, if separate suits (appeals) are main- 
tainable against defendants (rcsiioudcnts) sever.illy, 
then the abatement will bo only in part in spite of 
the other defendants (respondents) having been 
impleaded in tbo same suit (appeal). 

Accepting this ns a sound statement of 
the law, I do not feel tlint it is possible to 
depart from the view which was expressed 
by the Bench in Miscellaneous Appeal No. 69 
of 1937,* and I would hold that this appeal 
must abate as a whole. 

Order op Reference 

Ziaul Hasan and Yorhe JJ. — As wo 
differ on the question whether or not this 
appeal has abated as a whole, we refer this 
question for decision to a Full Bench. 
Judgment of the Full Bench 

The three applicants-appellants filed an 
application under ss. 4 and 49, Encumbered 
Estates Act, in respect of debts due from the 
ancestor of the applicants, Prinoe Humayun 
Qadar Bahadur. There were nine creditors. 
Creditors 5 to 9 obtained a preliminary decree 
on the basis of a mortgage deed executed 
on 18th January 1916, by the late Prince 
Humayun Qadar Bahadur, which was made 
final on iQth August 1928. The said creditors 
opposed the application on the ground that 
the applicants were not "landlords” within 
the meaning of the Encumbered Estates 
Act. The learned special Judge, first grade, 
Lucknow, decided the preliminary point 
against the applicants holding that they 
were not landlords" as defined in the 
Encumbered Estates Act and thus had no 
locus standi to apply under the Encumbered 
Estates Act and dismissed the application. 

The applicants then appealed to this 
Court against the said decision. During the 
pendency of the appeal, one of the creditors, 
(Pandit Brahma Datt. No. 5 in tho applica. 
tion), died, and no application was made 
for substitution of his legal representatives 
within the period of 90 days provided by 
law. On 28th September 1939, the appellants 
applied for setting aside the abatement but 
their application was dismissed by a Bench 
of this Court on iGth July 1940, the ques- 
tion whether the whole appeal abated was 
left open to be decided at the hearing of the 
appeal. The appeal came up for hearing be- 
fore a Bench of this Court consisting of 
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Zia.^l Hasan and Yorke JJ., and a prelimi- 
nary objection was taken that the whole 
appeal had abated. Zia-ul Hasan J. was of 
opinion that the whole appeal had not 
abated, while Yorke J. took the view that 
the whole appeal had abated, and as there 
was a difference of opinion, they referred 
the following question for decision to the 
Full Bench : "Whether or not this appeal 
has abated as a whole." 

The contention of the learned counsel for 
the appellants is that there are distinct cre- 
ditors and their interests are separate and 
as such it cannot be said that the whole 
appeal has abated. In support of his con- 
tention the learned counsel has relied on 
the following two decisions : 1935 own 297- 
and 10 Lah^T.** In the case reported in 1935 
OWN 297,- it was held that 
the questiou, whether an appeal can or cannot 
proceed in the absence of the legal representatives 
of a deceased respondent, must depend upon the 
nature of each case, .and it is impossible to lav 
down a general rule applicable to all such cases. 
Each case must depend upon its own circum- 
stances. If in such a case the decree under appeal 
19 a joint decree in favour of all the respondents 
tho appc.il abates as a whole, for if the whole ap- 
peal IS allowed not to abate the decision may result 
m two conflicting decisions with regard to tho 
samo subject. matter. 

In the case reported in lO Lah 7.® which 
is a Full Bench decision, it was hold that 
as the interest of the deceased respondent in tho 
subject-matter of tho appeal was separate from 
those of the surviving respondents, and it could 
not therefore be said that the decree of the apoel 
late Court if in f.avour of tho appellant, would 
prove ineffective or inconsistent with that part of 
tho lower Court's decree which had become final 
upon tho abatement of tho appeal qua the deceased 
tho appeal did not abate in its entirety but could 
proceed against the surviving respondents. 

We do not doubt the correctness of either 
of the two decisions. In our opiuion, they 
lay down the correct law and we reiterate 
what has been said in the case reported in 
1935 0 w N 297,2 that whether an a^al has 
or has not abated must depend upon tho 
nature and circumstances of each case. Tho 
test m such cases should be (l) whether the 
interests of tho defendants in the suit are 
ijomt and indivisible so that tho interest of 
jthe deceased cannot be separated from 
those of the rest and (2) whether in the 
event of the appeal being aUowed as against 
the remaining respondents, there would or 
would not bo two inconsistent and contra, 
jdictory decrees in the same case with res- 
pect to the same subject-matter. It is a 
matte r of common sense that the Court 

5. (’28) 16 A I R 1928 Lah 672 ; 114 ih 

trth 7 : 80 P L R 463 (FB), Sant v.Gulab. ‘ 
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should not be called upon to pass two in- 
coDsistent decrees about the same property, 
but if on the other hand the success of the 
appeal would not lead to such a result, 
there is no valid reason why the Court 
should not hear the appeal and adjudicate 
upon the dispute between the parties who 
are before it. 

The Encumbered Estates Act lays down 
a special scheme for liquidation of debts. 
Section 7 of the Act lays down the conse- 
quences of acceptance of an application by 
the Collector and under cl. (l) (b) no fresh 
suit or other proceedings other than an ap- 
peal, review or revision against a decree or 
order, or a process for ejectment for arrears 
of rent shall, except as hereinafter provided, 
be instituted in any civil or revenue Court 
in the United Provinces in respect of any 
debts incurred before the passing of the 
said order. Section 8 provides for filing of 
written statements. Section 9 provides for 
calling of claims and under s. 13 if the claim 
is not duly notified it shall be deemed to be 
discharged. Section 14 provides for exami- 
nation and determination of claims and 
amounts. Section 19 provides for transmis- 
sion of the decree by the special Judge to 
the Collector. In short the intention of the 
Act is to secure tho entire property of the 
landlord under the control of the Court, 
compel all his creditors to prove their claims 
against him, and to disencumber bis pro- 
perty of all debts under a special sobome 
laid down in the Act. 

Coming to the merits of the case, it is 
clear that all tho creditors were interested 
in defeating tho appellants’ application on 
the ground that they were not "landlords." 

It is true that only creditors 6 to 9 spooi- 
fically raised the plea, but there can be no 
doubt that it was for the benefit of all the 
creditors. 

There is no doubt that the appeal so far 
08 the deceased creditor is concerned has 
abated and the order of the Special Judge 
that the appellants are not "laudlords” bos 
become final, and if the appeal of the appel- 
lants in this Court is allowed on tho ground 
that they are "landlords" within the mean- 
ing of tho Encumbered Estates Act, the re- 
sult will be two contradictory decrees. It is 
further clear that the heirs of the deceased 
cannot now in this Court contest the appeal, 
while the appellants may got a reversal of 
tho order of the Special Judge behind their 
back. If the whole appeal does not abate it 
is to the advantage of the landlords and to 
the disadvantage of the heirs of the deceased 
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creditor and the effect would be that the 
creditor against whom the appeal has abated 
would be debarred from all remedy by the 
provisions of the Act itself. He would be 
faced with the difficulty arising out of S. 13 
of the Act, namely that the claim not duly 
notified would be deemed to have been dis- 
charged whereas the effect of dismissing the 
appeal as having abated as a whole would 
be that the proceedings under the Encum- 
bered Estates Act will come to an end and 
those creditors would not be debarred by 
S. 7 of the Act from pursuing further reme- 
dies still open to them against the applicants- 
debtors. It has been suggested that in the 
event of the appeal being allowed it would 
be open to the heirs of the deceased cre- 
ditor to present a written statement of 
their claims and S. 13 of the Act will not 
stand in their way. W’o do not see any 
reason why the heirs of the deceased ere- 
ditor in whose favour a decision had been 
passed by reason of abatement which had 
become final, should be forced to re-submit 
their claims as if nothing had happened. 
This suggestion destroys the effect of finality 
which the law gives to the decrees of Courts. 

Abatement of suits and appeals as con- 
templated by the Civil P. C. is based on the 
principle of forfeiture of rights. The law 
imposes a penalty upon parties guilty of 
laches or negligence in the shape of abate- 
ment if they fail to take prompt steps to 
implead the legal representatives of deceased 
parties on the record so as to effectually 
continue the proceedings. It is true that so 
far as the statute is concerned, the appeal 
abates only qua the deceased respondent, 
but the question whether the partial abate, 
ment thus caused leads to an abatement of 
the appeal in its entirety depends upon 
general principles. All the creditors were 
jointly interested in defeating the applies, 
tion of the landlords and the order passed 
by the Special Judge on the objection of 
some of them was in favour of all of them, 
and unless the whole appeal abates, the re- 
sult will be two inconsistent and contra- 
dictory orders. 

Under s. 60 of the Act, if a landlord with 
regard to whom a notice has been published 
under s. 9 dies before a declaration has been 
made in respect of him under s. 44 under 
cl. (a) the proceedings under this Act shall 
be continued as nearly as may be possible 
in all respects as if the landlord were still 
living. The Act contains no similar provision 
that upon the death of any of the creditors 
the proceedings will not abate. The learned 


counsel for the appellants drew our atten- 
tion to a passage at p. 25 of 10 Lab 7,^ in 
which it was said that “there can be no 
legal objection to the so-called contradictory 
decrees or findings in such cases.’’ These 
observations were made with regard to an 
illustration which was as follows : 

For iiistauce, BUpposing there had Leon four 
sale deeds each with regard to a one-fourth share 
in the property iu suit and four diflereut .suits had 
been instituted by the plaintitl in the trial Court 
it was open to the trial Court in some of them to 
come to the conclusion that the property was an- 
cestral and in the others to hold that the property 
was not anccstr-al because ejich case had to be de- 
cided on the evidence produced therein, and it ie 
conceivable that some of the vendees wore able to 
produce convincing cvidcnccas to tbenaturo of the 
property and the rest were not equally fortunate. 

The observations made by the learned 
Judge under these circumstances wore per- 
fectly justified, but we fail to see how tliey 
help the appellants. We are of opinion that 
in the case before us no contradictory decrees 
are possible and a contrary view will load to 
grave injustice to the heirs of the deceased 
creditor. We have carefully considered the 
case reported in 10 Lah 7,® and as far as the 
facts of that case are concerned it lays down 
good law, but it does not help the appellants 
as the facta are clearly distinguishable. 
There was no prejudice in that case to the 
successful party, but in the case before us, 
as we have shown, if the appeal is allowed, 
the successful party will be greatly preju- 
diced and he will bo precluded from obtain- 
ing any remedy in regard to the debts which 
stand in his favour. 

We are therefore of opinion that the in- 
terest of the creditors in defeating the 
application of the appellants were joint and' 
indivisible and the interests of the deceased! 
creditor cannot be separated from those of' 
the rest and that the heirs of the deceased! 
creditor were necessary parties. We are^ 
therefore constrained to hold that the ap. 
peal has abated as a whole, otherwise it 
would load to conflicting and inconsistent 
decisions with regard to the same subject- 
matter. Our reply therefore to the question 
referred is that the appeal has abated as a 
whole. 

G.n./r.k. Answer accordingly. 

A. I, R. 1941 Oudh 223 

Aqaewal J. 

Second Appeal No. 871 of 1937, Decided on 12tb 
December 1940. 

Kale Khan 

V. 

Masud Husain. 


224 Oudh 


Kale Khan v. Masud Husain (Agarwal J.) A. j.r. 


(a) Oudh Rent Act (22 of 1886), S. 108 — 
Minor — Decree against, obtained in revenue 
Court — Suit by minor for declaration thatdecree 
is not binding on him on ground that he was 
not properly represented is cognizable by civil 
Court — S. 108 is no bar. 

A civil Court has jurisdiction to entertain a suit 
of every nature — of course of a civil nature — unless 
its jurisdiction has been barred by some legislative 
enactment. The civil Court can. therefore, entertain 
a suit by a minor to set aside a decree obtained 
against him in a revenue Court on the ground that 
he was not properly represented, as such right is 
recognised by law and the jurisdiction of the civil 
Court to entertain such suit is not excluded by the 
Oudh Bent Act or by any other legislative enact- 
ment : AIR 1932 All 293 (F R). Rcl. m; AIR 1926 
Oudh 348 ; A I R 1932 Oudh 273 and 1937 OWN 
886. Disling. (P 224 C 2] 

(b) Minor — Decree against — Setting aside — 

Gross negligence— Suit against minor by mort- 
gagee for arrears of rent of mortgaged properly 
decreed — Guardian not raising plea that minor 
was not mortgagor's heir under custom — Inter- 
ests of guardian adverse to those of minor 

Guardian held guilty of gross negligence 

Minor held entitled to declaration that decree 
did not bind him. 

In a suit by the mortgagee for arrears of rent of 
the mortgaged property against the minor and his 
uncle as heirs of the deceased mortgagor the uncle 
acted as the minor’s guardian but filled to raise 
the plea that the minor was not liable as be was 
not the heir of the mortgagor under a custom. The 
guardian's interests wore adverse to those of the 
minor and bis liability was decreased if the minor 
also shared it. In the suit by tbo minor for decla- 
ration that the decree did not liind him : 

Held that the guardian acted with gross ncgli- 
gonco in not raising the plea of custom and thorc- 
foro the minor was entitled to the declaration 
sought for. [I> 224 C 2) 

S. N. Srivdslnvn — for Appellant. 

Haider Husain and H. H. Zaidi 

(or Respondents. 

Judgment. — This second appeal arises 
out of a suit brought by the respondents for 
a declaration that a decree obtained against 
them by the present appellant, Kale Khan, 
is not binding on them and their property 
cannot be sold in its execution. One Asbiq 
All made a mortgage of his property to the 
appellant, Kale Khan, on ebh July 192.7 and 
agreed to deliver possession. Instead of put- 
ting the mortgagee in actual possession he 
executed a kabuliat in bis favour and agreed 
to pay rent at the rato of Rs. 82-8.0 per 
annum. Ashiq Ali died leaving two sons 
Manzoor Ahmad and Aftab Ali, a daughter 
Sbamshi Bibi and the respondents, another 
daughter's sons. Kale Khan sued these per- 
sons for rent in the revenue Court and ob- 
tained a decree. The plaintiffs brought a 
suit before the Munsif that the decree was 
not binding on them because under a custom 
they were not heirs of Ashiq Ali and their 
guardian acted with gross negligence in not 
taking up that plea. A case of fraud was 


also set up but subsequently withdrawn. 
The first Court dismissed the suit but the 
lower appellate Court has decreed it. 

It has been argued before me that the 
civil Court had no jurisdiction to entertain 
the suit and reliance is placed on 6 0 W N 
1214,* 9 O W N GIO' and 1937 OWN 886.® In 
these cases the plaintiff in the civil Court 
wanted to get rid of what was decided by 
the revenue Court and it was held that the 
suit was not maintainable. None of these 
suits was brought on the ground alleged by 
the plaintiffs in this case. If a plaintiff 
wants to re-agitato a matter decided by the 
revenue Court, ho certainly cannot. In the 
present case the plaintiffs wanted a declara- 
tioD that the decree is not binding on them 
on the ground that they were not properly 
represented. Such a right is recognized in 
law and there must be a remedy for a legal 
right. Section 108, Oudh Kent Act, bars the 
jurisdiction of the civil Court in respect of 
somo suits, but tlio jurisdiction of the civil 
Court in respect of a suit of the present 
nature is not barred. A civil Court has juris- 
diction to ontortain a suit of every nature 
— of course of a civil nature — unless its 
jurisdiction has been barred by some legis- 
lative enactment. The jurisdiction of the 
civil Court has not been excluded by the 
Oudh Rent Act or by any other legislative 
enactment. I therefore hold that the civil 
Court has jurisdiction to entertain tbo suit. 
This view was held in 54 ALL 64G.* It has 
been found by the lower appellate Court 
that under a custom the plaintiffs were not 
the heir of Ashiq Ali and tbo guardian acted 
with gross negligence. The plaintiffs' guar- 
dian was their uncle Manzoor Ahmad and 
his interests were adverse to theirs. His lia- 
bility was decreased if the plaintiffs also 
shared it. He was grossly negligent in not 
raising the objection on behalf of the plain- 
tiffs that they were not heirs of Ashiq Ali 
and 80 could not be made liable. I thick the 
lower Court was quite right in granting the 
declaration prayed for by the plaintiffs. I 
see no force in the appeal and dismiss it 
with costs. 

Q.N./r.k. Appeal dis missed. 

1. (’267i3 a I R 1926 Oudh 848 : 98 I 0 974 ; 6 

O W N 1214, Har Nath Singh V. Brlram. 

2. (’92) 19 A I R 1932 Oudh 278 : 189 I 0 498 : 9 

OWNGlO.Jageshwar Singh v Rameshar Bakbsh 
Singh. . 

3. (’37) 1937 O W N 886 : 170 I 0 699, Btutom 
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Raghuraj Singh v. Hari Kishen Dass 


A. I. R. 1941 Oudh 236 

Thomas 0. J. and Agarwal J. 

Raghuraj Singh — Applicant 

V. 

Lala Hari Kishen Dass — Creditor — 

Opposite P(Mty. 

CWii Revn. Apple. No. 4 of 1940, Decided oiWth 
December 1940, from order of Special Judge, First 
Grade, Sitapur, D/» Slst July 1940. 

U. P. Encumbered Estates Act (25 of 1934), 
Ss. 4 (S), 9 and 11 — Application under S. 4 — 
Notices under Ss. 9 and 11 published — Applica- 
tion under S. 4 subsequently amended under 
S. 4 (5) — There should be fresh publication of 
notices under Ss. 9 and 11. 

Section 4 (6) provides that the amendment will 
be made in accordance with the provisiona of Civil 
Procedure Code and provides nothing more. It is 
not prescribed that the subsequent procedure will 
also be in accordance withtheCivil Procedure Code. 
Where an application is made under 8. 4 and 
notices under 8s. 9 and 11 published and subac. 
quently the application under 8. 4 is amended 
under the provisions of 8.4 (6), fresh publication of 
notices under 6s. 9 and 11 is necessary. 

(P 226 C 1] 

Al\ Zahetr — for Applicant. 

Niamatullah — for Opposite Party. 

Order. — This is an application (or revi- 
sion of an order of the Special Judge of Sita- 
pur, dated Slst July 1940. The applicant 
applied under 8. 4, Encumbered Estates 
Act, on 29th October 1936, to the Collector 
of Sitapur. The Collector passed an order 
under S. 6 of the Act, on 2ad November 1936, 
that the application bo forwarded to the 
Special Judge. Notices under Ss. 9 and li 
were published on 29th July 1936, and 12th 
February 1938, respectively. An application 
was made to the ^ard of Revenue that the 
application to the Collector under s. 4, En- 
cumbered Estates Act, was defective because 
all the members of the applicant's family 
did not join it nor had the applicant made 
any express declaration in the application 
of his intention of separating from the joint 
family as required by proviso 2 to S. 4. The 
Board of Revenue passed an order on 18th 
August 1938, that the order of the Collector 
forwarding the application to the Special 
Judge be caucolled. The Special Judge con- 
signed the case to the record room on loth 
October 1938. Matters were at rest for some 
time but Act ii of 1939 was passed and pub- 
lished in the U. P. Ga;:ette on 30tb September 
1939. A new 8. 20.A was added which pro- 
vided that any application which was dis- 
missed solely on the ground of some defect 
shall be amended in accordance with the 
provisions of sub.s. (e) of 6. 4. The old Act 
contained four sub-sections of s. 4 and sub- 
1941 0/29 <t 30 


8. (6) was added by this amending Act, It 
provides that if an objection is taken before 
the Collector or Special Judge that the 
application is defective and such an objec- 
tion is upliekl, the Collector or Special 
Judge as the case may be, shall at the re- 
quest of the landlord amend the application 
in accordance with the provisions of the 
Code of Civil Procedure relating to the 
amendments of plaints and shall proceed 
with the case. 

After these amendments in the Encum- 
bered Estates Act, the present applicant 
made an application to the Collector on lOtb 
October 1939, that his application bo amen- 
dod. The application was granted on I8tli 
October 1939 and forwarded to the Special 
Judge. The Special Judge passed an order 
that the applicant should give the charges 
of tho publications required to bo made 
under Ss. 9 and li of the Act. This applica- 
tion for revision is against that order and it 
is contended that no further publications 
under Ss. 0 and ll were necessary. Section 6 
of the Act is to the efifect that when an 
application has been duly made according 
to the provisions of 8. 4, the Collector 
shall forthwith pass an order that it be 
forwarded to the Special Judge. When the 
Board of Revenue held that the original 
application made by tho applicant was de- 
fective and the order of the Collector for- 
warding the application to the Special Judge 
was cancelled, the Special Judge had no juris- 
diotioD left and all tho proceedings came to 
an end. It is argued on behalf of the appH- 
cant tliat after the amendment the special 
Judge ought to have started proceedings 
from the stage that they had formerly 
reached. The amendment was made by the 
Collector under sub-s. (5) of s. 4 and after it 
he should have proceeded with the case 
which he could do only by forwarding the 
application to the Special Judge under s. 6. 

The Encumbered Estates Act provides 
what is to be done by the Special Judge 
when he receives an application under S. 6. 
The argument that be ought to have pro- 
ceeded from the stage he has reached before 
has no force, because all the previous pro- 
ceedings must be cousidered to have been 
cancelled and he bad received the applies- 
tion again. Had the amendment been made 
by the Special Judge himself there might 
have been some force in the apt>licaDb'8 
argument, but in this case it was made by 
the Collector. Section 8 provides that on re- 
ceiving the application under s.6 the Special 
Judge shall call upon the applicant to file a 
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mitten statemout containing full particulars AIR Hn/ih oqs 

respecting his public snd private debts, the Bennptv rtn ^ 

nature and extent of bis proprietary rights r, Ghulam Hasan JJ. 

and the names and addresses of his creditors. Bahadur Singh — Appellant 
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Section 9 then enjoins on the Special Judge 
that he should issue a notice calling upon 
all persons having claims in respect of the 
private debts to present to the Special Judge 
within three months of the date of the 
publication of notice, a written statement of 
their claims. Section ii provides that the 
Special Judge shall publish a notice in the 
manner specified in S.O specifying the pro- 
perty mentioned by the application under 
S. 8 or by any claimant under s. 10, and any 
person having a claim to the property men- 
tioned in such notice shall within a period 
of three months from the date of the publi- 
cation of notice in the gazette make an 
application to the Special Judge stating his 
claim. It is just possible that the applicant 
may have incurred debts between the period 
the case was consigned to the record room 
and the starting of the proceedings again, 
that is between lOth October 1038 and isth 
October 1039. Those creditors will have no 
opportunity of putting in their claims if 
notices are not published under s. 9, and 
these claims can be preferred only within 
three months of the date of the publication. 

It is also possible that there may have 
been a change of title in the property of the 
applicant. Under s. ii claims to property 
can bo made within three months of the 
publication of notice and if no notices are 
issued these claimants will have no oppor- 
jtunity of putting in their claims. The former 
jnotices under ss. 9 and ii were published 
long ago. We are therefore of opinion that 
it is absolutely necessary that notices under 
SB. 9 and 11 be published again. It is argued 
that sub.sec. (5) provides that amendment 
should be made in accordance with the pro- 
visions of the Code of Civil Procedure and 
under the Code of Civil Procedure when a 
suit is dismissed and is restored again, the 
proceedings start from the stage they had 
reached before. The sub-section provides 
that the amendment will be made in accord- 
iance with the provisions of the Code and 
provides nothing more. It is not prescribed 
that the subsequent procedure will also be 
in accordance with the Code of Civil Pro- 
cedure. We are of opinion that the view 
taken by the lower Court is quite correct 
and notices under Ss. 9 and ii should be 
published again. We therefore dismiss this 
application with costs. 

D.S./R.K. Applic ation dismissed. 


V. 


Nar Singh Misra — Bespondent. 
bor^lS! 

(a) Civil P.c. (1908), S. 100-Findings of fact. 

iinding that a mortgage deed bad not been 

execute^ by the executant as guardian of a minor 
IS a findmg of fact and not open to ohallonoe in 
^ond appeal. The finding that the minor had not 
been benefited by the mortgage executed by the 
guardian is equally a finding of fact which is not 
assauabJo m secoDd appeal* [p 228 C 2} 

(b) Hindu law — Alienation — Guardian — 
Mortgage of minor’s property by guardian not 
in capacity of guardian does not bind minor— 

Mortgage not for benefit of minor Mortgagee 

will have no locus standi to sue on mortgage. 

Where a guardian has mortgaged minor's pro- 
perty not iu the capacity of a guardian but on his 
own account the mortgage is not binding on the 
minor. Moreover, if the mortgage executed by guar- 
dian is not for the benefit of the minor, the mort- 
gagee derives no title from the mortgage and has 

uolocu.s.standitosueonthemortgage. [P 228 0-2; 

P 229 01] 

(c) Transfer of Property Act (1882), S. 91 (a> 
— Voluntary payment does not confer right of 
subrogation. 

An officious or voluntary payment carries with 
it no right of reimbursomoot or of subrogation : 

2 I A 131 (PC) and 30 Cal 198, HW. on. [P 229 C 1) 

(d) Transfer of Property Act 0882), S. 92, as 
amended by amending Act 20 of 1929— Para. 3 
of S. 92 whether retrospective (Quare). 

Whether para. 3 of S. 92, which was introduced 
in the Transfer of Property Act by the Amending 
Act 20 of 1929, is retrospective in its operation. 

[P 229 C 21 

P. N. Chaiidhri — for Appellant. 

N. Bancrji — for Respondent. 

Judgment. — This is an appeal against 
tbo judgment and decree dated iSth Sep- 
tember 1937, passed by our learned brother, 
Ziaul Hasan J., allowing the appeal and 
decreeing the plaintiff’s suit for possession of 
the plots in dispute under S. 12(2), Oudb 
Courts Act. A short pedigree is given below 
to elucidate tbo facts giving rise to this 
appeal : 

JUBRAJ SINOU 

I 


I 

Bishesbwar Bingb 
Bachebi Kuar, widow 

I 

Anant Bahadur Singh 

I 

Raj Bahadur Singh 
(defendant 1 appellant) 


Pratap Singh 


4 

Bbairoo Bak^h SiDgb 
(defeodant 2) 


( 


Sfaeo Baran SiDgb* 
(defondant S}« • 
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Jubraj Singb, the ancestor of the defen- 
dants executed a usufructuary mortgage 
deed of certain plots of land to Nidban 
Kurmi for a sum of Rs. 1000 (Ex. 2). This pro- 
perty is mentioned in list A of the plaint. 
On I5tb July 1919, Anant Bahadur Singb 
and defendants 2 and 3 executed jointly a 
bond for Rs. 4C5 in favour of Ram Nath 
Kurmi, who is admittedly the grandson of 
Nidban Kurmi (ex. 3). It appears that Anant 
Bahadur Singh died sometime between 1913 
and 1919. On 22nd August 1919, an unregis- 
tered bond was executed by Mt. Bachcbi 
Knar, the grandmother of defendant l, 
jointly 'along with defendants 2 and 3 in 
favour of Ram Nath Kurmi for Rs. 750 (Ex. 4). 
This was stated to be in lieu of the pre- 
vious bond (Ex. 3) and a cosh sum of Rs. 75. 
Again on doth June 1923, the previous bond 
(Ex. 4) was renewed by Mt. Bachcbi Kuar 
and defendants 2 and 3 by the execution of 
another bond (Ex. 5) for Rs. 800 in favour of 
the same Ram Nath. Intbe judgment of our 
learned brother Mt. Bachcbi Kuar is men- 
tioned as the mother of defendant i, but as 
a matter of fact she was the grandmother. 
Ram Nath made a sub-mortgage of the 
rights descended to him from his grandfather 
under Ex. 2, the mortgage deed of 11th 
December 1891, to Bhagirath, the brother of 
the plaintiff. On 5th August 1927, Mt. 
Bachcbi Kuar executed a possessory mort- 
gage of certain property described in list B of 
the plaint in favour of the plaintiff for 
Rs. 1800 . The money due under the mort- 
gage deed (Ex. 2) for Rs. 1000 and the bond 
(Ex. 6) for Rs. 800 was made payable under 
this mortgage. The mortgage deed is (Ex. i). 

On 19th March 1935, the plaintiff instituted 
the suit out of which the present appeal 
arises for the recovery of possession as mort- 
gagee over the plots mentioned in list B of 
the plaint on the allegation that the plots 
in question were in bis possession on the 
basis of the mortgage deed dated 6th August 
1927 (Ex. i) since he had paid the mortgage 
money amounting to Rs. 1800 to Ram Nath 
Kurmi and that in November 1934 defen- 
dant 1 , appellant before us, had forcibly 
dispos^ssed him from those plots. The 
plaintiff also claimed mesne profits to the 
extent of Rs. eo against defendant l. The 
alternative relief claimed in the plaint was 
that in case the mortgage deed (ex. l) was 
held not binding on defendant l, then a 
decree for the mortgagee possession over the 
plots mentioned in list a of the plaint be 
passed in favour of the plaintiff on the 
ground that be hod discharged the prior 


mortgage deed of 1891 in good faith, and that 
defendant i had benefited by that payment. 
Defendants 2 and 3 substantially admitted 
the plaintiff’s claim, but alleged that the 
plaintiff was not entitled to recover posses- 
sion of the plots given in list A of the plaint 
in any case. Defendant i contested the suit. 
He denied all the deeds and bonds referred 
to above, excepting the mortgage deed (Ex. 2), 
dated lith December 1891 executed by his 
great.gr.andfathor. Ua denied that Mt. 
Bachcbi Kuar was his guardian , and asserted 
that he being a minor was not bound by the 
deeds executed by her who was not his 
guardian and that the said deeds were nob 
executed for his benefit. Thoio was also a 
denial in regard to the intelligent execution 
of the deed by Mt. Bachcbi Kuar, who was 
alleged to be an illiterate aged woman with 
defective sight and hearing. 

The trial Court held that Jit. Bachchi 
Kuar did not execute the mortgage deed 
(Ex. i) in favour of the plaintiff in the capa- 
city of a guardian. It further held that Ex. i 
was not valid and binding as against defen- 
dant 1 and that the same bad not been exe- 
cuted for his benefit. Lastly, the trial Court 
hold that the plaintiff could not be sub- 
rogated to the position of the prior mort- 
gagee Nidban Kurmi by paying Ram Nath 
and was not entitled to claim the possession 
of property either of list A or list B. In the 
same connexion, it found that Ram Nath 
had made a sub-mortgage of his rights to 
Bhagirath and the plaintiff had not proved 
that Bhagirath was dead nor that be was 
either an heir or transferee of Bhagirath. 
The lower appellate Court after considering 
the entire evidence on the record and the 
circumstances of the case, recorded a finding 
that neither from the terms of the mortgage 
deed (Ex. i) nor from the surrounding cir- 
cumstances it appears that Mt. Bachchi 
Kuar executed the mortgage deed as guar- 
dian of Raj Bahadur Singh and mortgaged 
his property to the appellant on his behalf. 
The lower appellate Court further found 
that the mortgage deed was not executed 
for the benefit of defendant i. In regard to 
the consideration of Rs. 1000 of Ex. 2, the 
prior mortgage, its finding was that the said 
sum of Rs. 1000 was not exclusively payable 
by defendant l, but was equally binding on 
defendants 2 and 3 as well, who were the 
heirs and successors of Jubraj Singh. Al. 
though the plaintiff had pleaded an oral 
partition between defendant l on the one 
hand, and defendants 2 and 3 on the other 
hand, and the effect was admitted by do- 
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fendants 2 and 3 in their written statement, 
yet it was denied by defendant l. 

The lower appellate Court hold that there 
was absolutely no evidence to prove the 
alleged partition. In this view of the matter, 
the finding of tho lower appellate Court was 
that defendant l derived no benefit from the 
mortgage (Ex. i) so far as its consideration 
of Rs. 1000 was concerned. As regards the 
second item of Rs. 800 the lower appellate 
Court found that this debt was barred by 
time and l^It. Bachchi Kuar had no right 
whatever to acknowledge tho liability with 
regard to this debt. In the result the lower 
appellate Court found that Ex.i, executed 
by Mt. Bachchi in favour of the plaintiff on 
behalf of defendant l — the basis of the suit 
— was not binding upon defendant i. Upon 
the question whether the plaintiff was on. 
titled to subrogation within the meaning of 
S. 92, T. P. Act, the lower appellate Court 
agreed with the view taken by the trial 
Court and held that the payment made by 
the plaintiff to Ram Nath was wholly un- 
authorized as he had transferred his mort. 
gagee rights to Bhagirath, who had not been 
proved to bo dead. Further, thelowerappol. 
late Court held that the plaintiff was not 
one of those persons mentioned in Ss. 91 and 
92, T. P. Act, and as such not entitled to 
subrogation. The plaintiff preferred a second 
appeal to this Court. Our learned brother, 
^ia.ul. Hasan T., set aside the finding of the 
Courts below to the effect that Ex. i had 
not been executed by i^It. Bachchi Kuar ns 
guardian of defendant i. He was of opinion 
that this was a technical ground upon which 
tho suit should not have been thrown out. 
He also came to the conclusion that though 
Mt. Bachchi Kuar described herself as the 
owner of the mortgaged property, yet this 
was a pure mistake on the part of the per- 
son drafting the deed and felt justified in 
assuming that the deed in favour of the 
plaintiff was intended to be executed by her 
not personally but as guardian of defen. 
dant 1 . 

As regards the finding of the Court below 
that defendant i had not been benefited by 
the mortgage deed (Ex i), the learned Judge 
was of opinion that this point was wholly 
irrelevant for the purposes of the suit in 
which the plaintiff only wants to be subro- 
gated to the position of the prior mortgagee, 
and is not suing for the enforcement of his 
mortgage. Lastly on the question of law he 
held that the plaintiff was entitled to sub- 
rogation as the case comes within tho pur- 
view of 3.91 (a). T, P. Act. In other words. 


A. I. R, 

he is a person who has an interest in, or 
charge upon, the property mortgaged or in 
or upon the right to redeem the same. The 
l 0 a,rn 6 d Judge observed that the plaintiff 
being a subsequent mortgagee of the land 
had undoubtedly an interest in the mort- 
gaged property and was thus entitled to re- 
deem the prior mortgage under s. 9 i and as 
such he is entitled to subrogation under 
S. 02 of the Act. In the result the appeal 
was allowed and the plaintiff was decreed 
possession of the plots originally mortgaged 
by Jubraj Singh with Nidhan Kurmi: vide 
list A of the plaint. As regards the first 
point, we are of opinion that the finding, 
arrived at by the Court below to the effect 
that Ex. 1 had not been executed by Mb. 
Bachchi Kuer as guardian of defendant 1 , 
was a finding of fact supported by evidence 
on the record and was not open to challenge 
in second appeal. There was therefore no 
legal ground to reverse that finding in 
second appeal under s. 100 , Civil P. C. 

As regards the second point, our learned 
brother did not express any opinion on the 
merits of tho finding arrived at by the 
Courts below that defendant 1 had not been 
benefited by the mortgage (Ex. !)• executed 
by his grandmother in favour of the plain- 
tiff. We must, however, hold that the find- 
ing on tho question of benefit to the 
minor is equally a finding of fact which is 
not assailable in second appeal. We are 
further of opinion that the position that the 
question of benefit is not relevant for tho 
purposes of the case is nob legally correct. 

If Ex. 1 is not binding upon defendant l 
either because Mt. Bachchi Kuar had no 
right in law to execute such a deed on his 
behalf or on the ground that defendant l 
received no benefits thereunder, tho post, 
tion in law would be that the plaintiff will 
derive no title from Ex. l and will conae- 
quently have no locus standi to maintain 
the suit. The recital in Ex. l shows that 
Mt. Bachchi Kuar treated herself as tho 
owner of tho property sought to be mort- 
gaged and described herself as such. The 
deed made no mention of the fact that the 
property sought to be mortgaged belonged 
to tho minor, viz., defendant 1. Sir Dinshali 
MuUa in his well-known work on Hindu law 

(1910 Edition, p. 570, para. 628) says : 

Tho nntural guardian of a Hindu minor bad 
power, Id tbo managaoleDt o( bis ostato, to mort- 
gage or sell auy part theroof in a case of nocouitj 
or lot tbo bouedt ol tho ostato. 

Further at p. 671, para. 629 runs thus ; 

Tbo natural guardian has power to enter Into 
contracts And to do all other acts wbloh are tea- 
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soDable and proper lor the protection or benefit of 
the minor's property and for the advantage of tho 
minor. 

Further at page 572 the following passage 
occurs : 

No act done by a person who is the guardian of 
a minor binds the minor, unless the act was done 
by him in his capacity of guardian. It is a ques- 
tion of fact in each case whether a particular act 
done by a person was done by him in bis capacity 
of guardian or, on his own behalf and on his own 
account. In the former case, tho act binds the 
minor, provided it was otherwise within the power 
of the guardian •, in the latter case, it docs not. 


Having regard to the finding of the lower 
Courts which we have accepted as final and 
binding upon us in second appeal, we are 
satisfied that Ex. 1 is not binding on dofen. 
dant 1 and consequently confers no rights 
whatsoever upon the plaintifi" to claim any 
relief on the basis thereof. The only other 
question which remains for decision is whe- 
ther the plaintitr could in the circumstances 
of the present case, be regarded as a person 
entitled to redeem the property within the 
meaning of cl. (a) of s. 01 , T. P. Act. It is 
true that according to receipt (Ex. 7) dated 
■itb May 1928, tho plaintiff is alleged to have 
paid Re. 1000 to Ram Nath, who issued the 
receipt (Ex. 7) to him. This payment in 
'our opinion must be regarded in tho circum. 
, stances of the case to be purely voluntary 
'and the plaintiff. respondent can derive no 
advantage therefrom. An officious or volun- 
,tary payment carries with it no right of 
reimbursement or of subrogation. In 2 I a 
I3l‘ it was observed by their Lordships of 
the Privy Council ; 

It is not in evory case in which a man has bene- 
fited by the money of another, that an obligation to 
repay that money arises. Tho question is not to be 
determined by nice considerations of what may bo 
fair or proper according to tho highest morality. 
To support such a suit there must bean obligation, 
express or implied, to repay. It is well settled that 
there Is no such obligation in the case of a volun- 
tnry payment by A of B’s debt. 

In a loading caso on tho subject, 30 Cal 
193^ referred to approvingly by their Lord, 
ships of tho Judicial Comujittee in 1940 

OWN 88,^ it was held by Mookerjee J. that 
that prieciplo is, that subrogation as a matter 
ot right, is never applied in aid of a mere volunteer. 
I^gal substitution Into the rights of a creditor for 
tho benefit of a third person takes pluce only for 


1. ('76) 2 I A 131: 23 W R 305: 15 Eeng L R 208 
3 Bar 477: 8 Sutber 18G (P 0), Ram Tuhul Sing! 
V. Bisheswar Lall Sahoo. 

2. (’09) 8G Cal 193: 1 I C 918: 5 C L J 611, Gui 
Deo Singh v. Cbandiika Singh. 

3. (’40) 27 A I R 1940 P C 38: 186 I C 1: 67 I ; 
82: I L B (1940) 1 Col 291: I L R (1940) Kar P ( 
82: 1940 0 W N 83 (PC), JanklNoth v.Pramatbr 
Nutb. 


his benefit, who, being himself a creditor, satisfies 
the lien of a prior creditor, or for the benefit of a 
purchaser, who extinguibhes the encumbrances 
upon Its cstiOto, or of a co-ubligor or surety, who dis- 
charges the debt, or of an heir, who pays the debt 
of tho succession. Anyone who is uuder no legal 
obligation or liability to pay the debt, is a stranger, 
and if he p.iys the debt, ho is a mere volunteer. 

Having regard to tho view enunciated in 
the above cases, we are of opinion that the 
plaintiff is not subrogated to the rights of the 
prior mortgagee. It may also be i>ointed out 
that our learned brother, Zia-ul-TIasan -T. 
was not quite correct in stating that the 
plaintiff being a subsequent mortgagee of 
the land had undoubtedly an interest in the 
mortgaged property and was thus entitled 
to redeem the prior mortgage under Ss. 9i 
and 92 of the Act. We have examined the 
record and we find that althougli some of 
the plots are common to tlie two deeds, 
Exs. 1 and 2, yet some altogether different 
property has been mortgaged under E.x. i 
which is the basis of title of the plaintiO'- 
respondent. 

It has also been argued on behalf of the 
defendant-appellaut that para. 3 of S. 92, 
T. P. Act, which was introduced in the 
Transfer of Property Act by the Amending 
Act 20 of 1929 is retrospective in its operation 
and consequently the plaintiff-respondent 
is not entitled to subrogation in the ab- 
sence of a registered instrument executed 
by the mortgagor. On tho other band, it 
has been contended on behalf of the plaintifl'- 
respondent that the mortgage (Ex. i) was 
executed in 1927 long before the Amending 
Act of 1929 was passed and must bo governed 
by the old law and that in any case S. 92 
has no retrospective effect. Reference has 
been made in this connexion to Mulla’s 
Transfer of Property Act (Edn. 2, 1936, p. 512), 
1938 OWN 101* and to a decision of tbeir 
Lordships of the Judicial Committee in 
1910 OWN 83.2 

taken wo do not consider it necessary to 
express any opinion on this point. The 
result therefore is that we allow the appeal, 
set aside the judgment and decree passed by 
our learned brother, restore the decree of 
the two lower Courts and dismiss the plain- 
tiff s suit with costs in all the Courts. 

D.S./R.K. Appeal alloived. 

4. (’38) 25 A I R 1938 Oudh 127: 174 I C 714: 13 
Luck 761: 1938 OWN 401 and 489 (P B). 
Kunfian La] v. Faqir Baksb. 
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Thomas C. J. and Ghulam Hasan J. 

Lala Gulab Chand, Plaintiff and 
another. Defendant — Appellants 

V. 

Lala ^anni Lal and others — Defen- 
dants — Respondents. 

First Appeal No. 32 of 1937. Decided on 18th 
pccomber 1940, against decree of Civil Judge, 
Mobanlalganj, Lucknow, D/. 7tb January 1937. 

(a) Hindu law — Joint family — Family busi- 
ness — Debt incurred for carrying on family 
business is inseparable part of family property. 

Debt incurred for carrying on the family business 
is a necessary and inseparable part of the family 
property. (P 234 C 1] 

(b) Hindu law ~ Joint family— Family busi- 
ness— Business of Hindu after hisdeath becomes 

joint family business in hands of his male issue 

Joint ownership so created is family partnership 
created by operation of law. 

In Hindu law a business is a distinct heritable 
asset, Where a Hindu dies leaving a business, it 
descends like other heritable property to bis heirs. 
If he dies leaving mnlo issue, it descends to them. 
In the hands of the male issue it becomes joint 
family business, and the firm which consists of the 
male issue becomes a joint family firm. The joint 
ownership so created between the male issue is not 
an ordinary p.artner6bip arising out of a contract 
but a family partnership created bv the operation 
of law. fp 234 c 2 ] 

(c) Evidence Act (1872), S. 34_Existence of 
sufficient evidence to prove that books of 
account were regularly kept in courseof business 
—Entries are relevant under S. 34. 

Where there is sufficient evidence on the record 
to prove that books of account wore regularly kept 
in the course of business the entries made therein 
are relevant under 8. 84 : 8 10 81; 6 M I A 88 (PC) 
and 13 I C 678. Ref. (p 235 C 1] 

(d) Hindu law— Joint family — Ancestral 
nucleus— Question of loss or profit in going 
concern is immaterial in establishing existence 
01 ancestral nucleus* 

1 of loss or profit in a going concern 

is of little consequence in so faras Itis necessary to 
cstabiisb tho oxistenco of an ancestral nucleus. 

[P 285 0 2) 

(e) Hindu law — Joint family property — An« 

cesiral nucleus left by deceased inherited by 
sons —Subsequent acquisitions by any one of 
them should be presumed to be joint family 
property. ' 

Where a Hindu at the time of bis death has left 
ancestral nucleus, which was inherited by his son 
along with his brothers tho subsoquentoequisitions 
made by the son must bo deemed in law to bo joint 
family proMrty in the absence of any proof to the 
contrary. It Is not necessary to trace and connect 
amounts invested by person inheriting ancestral 
nucleus with ancestral nuclous.IP 235 0 2;P2380 1 ] 

(0 Hindu law — Joint family property— Mere 
making will in respect of his pro- 


Although the conduct of the alienor of the pro- 
perty treating the property as his self-acquired pro- 
prty and disposing of it by means of a will may 
be taken into consideration along with other oir- 
^mstances of the case, yet the mere fact of a 
Hi ndu making a willm respect of his property does 
not raise the presumption about the property being 
ms Mlf.acquired property : A I R 1930 Oudh 39 

[P 237 0 23 

_ (?) Hindu law — Joint family property Even 

in absence of ancestral nucleus property acquired 
by joint labour of members is presumed to be 
joint family property. 

In order to constitute joint family property It is 
not necessary to have any ancestral nucleus. It is 
open to the members of tho joint family to acquire 
property cither by joint labour or by any other 
me&us and enjoy the same as joint family property, 
and in tho absence of an indication to thecontrary 
It will be presumed to be joint family property. 
Once the character of property as joint family pro- 
is cst.iblisbed, no matter how acquired, it 
fojJows tha t tho male issue of the acquirors ^ill get 
a right in it bj birth : Case law referred, 

[P 2S9 0 2] 

(h) Hindu law — Joint family property^AIie- 
nation of, by one member — He or his male 
descendant is not estopped from challenging 
alienation on ground that previously that member 
dealt with that property as his self-acquired 
properly. 

Whero a member has alienated joint family pro- 
perty he or bis male descendant is not estopped 
from cballeDgingthatalidnationontheground that 
at some previous time that member dealt with the 
property as bis seif-acquired property. In any case 
the admissions by that member are not binding on 
his male descendant who claims iDdependontly 
under the law. [P 240 0 1] 

(i) Hindu law — Partition — Son born after 
partition can claim by birth interest in property 
allotted to father. 

Even if the son is born after the disruption of 
the joint family property by partition he is entitled 
to claim by birth an interest in tho property allot- 
ted to bis father on partition. 240 0 2] 

(j) Custom— Digambari Jains — There is no 
custom that father is absolute owner of ances- 
tral property. 

There is no custom among tho Digambari Jains 
of India by virtue of which a father is the absolute 
owner of the ancestral property. [P 241 C 1) 

(k) Custom — Custom should not be extended 
by analogy. 

The custom sot up should bo strictly proved and 
should not bo extended by analogy. [P 241 0 2] 

M, and A, P. Nigam — for Appellaote* 

Pajeshwari Prasad and O, D. Khan — 

for Respondents* 

Judgment* — This is a first civil appeal 
by the plaintifT against the judgment and 
decree dated 7tb January 19S7| passed by the 
civil Judge of Mobanlalganj at Lucknowt 
dismissing the plaintiff's suit. In order to 
fully appreciate the controversy between 
the parties, it is necessary to sot out the fol- 
lowing pedigree: 



The pedigree given in the judgment of the 
trial Court was supplemented by the learn- 
ed counsel appearing on behalf of the plain, 
tiff-appellant and the addition of names 
thereto was not disputed on behalf of the 
defendants-respondents. The plaintiff’s case 
was that Jawabir Lai, his ancestor, died 
eome time in August 1885, leaving moveable 
and immovable properties, cash and ances. 
tral family business. Govind Prasad being 
the eldest male member of the family came 
into possession of tbe properties left by 
Jawabir Lai and continued tbe family busi. 
ness with the help of joint funds and his 
brothers associated with him as members of 
a joint Hindti family in the family business 
until tbe year 1910, when a partition took 
place between him and bis two surviving 
brothers Panna Lai and Munne Lai. Govind 
Prasad bad no issues, and he adopted in 1911 
his sister’s son, Basant Lai, whom, accor- 
ding to the custom prevalent among Digam- 
bar Jains, to which community Govind 
Prasad belonged, he was entitled to adopt. 
Basant Lai died issueless on Slst December 
1921 and bis widow Mt. Bitti Bibi adopted 
the plaintiff. appellant in 1922 under an oral 
authority given to her by Basant Lai to 
adopt. Basant Lai was joint with his adop. 
tive father Govind Prasad, and so was the 
present plaintiff. The property possessed by 
Govind Prasad was jointly owned by the 
plaintiff and Govind Prasad as members of 
the joint Hindu family. Tbe other material 
allegations in tbe plaint are that one Mt. 
Aminunnissa and others had executed in 
1928 a mortgage deed in favour of Govind 
Prasad in respect of village Babupur, dis- 
triot Bitapur, and village Mubarkapur, dis. 
trict Lucknow, and that in 1982 she obtained 
a decree for redemption of the property 
mortgaged on payment of Bs. 12 , 203 - 4 . 0 . 


Govind Prasad was dissatisfied with the da- 
cision and preferred an appeal to the Chief 
Court of Oudh challenging the amount as 
inadequate. While the appeal was pending, 
be (Govind Prasad) executed a deed of as- 
signment of his mortgagee rights under the 
decree aforesaid to Lala Narain Das for a 
sum of Rs. 12,703.4.0 (ex. 21). This deed re- 
cites the facts of tbe mortgage and the deed 
of further charge executed by Mt. Aminun- 
nissa in favour of Govind Prasad and also 
refers to her having obtained a decree against 
Govind Prasad. The details of consideration 
to be found in this deed are as follows : 

Allowed deduction to tbe vendee 
on account of tbe amount received 
before tbe execution of tbis deed 
and paid to Manni Lai, eon of 
Kedar Natb, caste Vaieb, resident 
of Masbakganj, Lucknow City, from 
whom three bouses situated in 
Masbakganj, Lucknow, have been 
purchas^ for constructing Dharam. 
sbala ... ... ... Be. 7500-0.0 

Allowed deduction to the vendee 
on account of the amount received 
before the execution of this deed 
and deposited with Lala MannlLal, 
son of Kedar Natb, caste Vaisb. 
residents of Masbakganj, Lucknow, 
for purchase of land for construct- 
ing Dharamsbala ... ... Re. 5000.0-0 

Received in cash at tbe time of 
registration ... ... Ra, 203-4-0 

Total ... Rs. 12,703.4.0 

It is stated by the plaintiff that defen- 
dant 3, Kamta Prasad, an old servant and 
confidant of Govind Prasad, took undue 
advantage of the influence which he wield, 
ed over him (bis master), and having col- 
luded with Manni Lai, defendant 2, who was 
his partner in the silver lace business and 
with Sbambhn Krishna Narain, defendant 
5, who was indebted to him, made Govind 
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Prasad defendant l, accept the amount of 
redemption decreed by the lower Court and 
relinquish the balance. Govind Prasad fell 
seriously ill after the filing of the said ap- 
peal in the Chief Court and was unable, 
according to the plaintiff, to understand bis 
affairs or even to move about. Taking ad. 
vantage of his illness and of his incapacity 
to understand his affairs, Kamta Prasad in 
collusion with defendants 2 and rj induced 
Govind Prasad to execute a deed of assign, 
raent of his mortgagee rights in favour of 
Narain Das, who was the maternal uncle of 
defendant 2, on 22nd July 1933 (Ex. 21). 
Further out of the consideration of Ex. 2 i 
Govind Prasad purchased three houses from 
Manni Lal, defendant 2 , on the same date 
ividc Ex. G2), and out of the second item of 
consideration set out in Ex. 2i (namely Bs. 
5000) he obtained a sale deed of two houses 
in muhalla Mashakgao], Lucknow for Rs. 
2000 from Shambhu Krishna Narain. defen- 
dant 5, and his brothers, on nth August 
1933 : vide Ex. 63. 

Thereafter on 17th August 1933, Govind 
Prasad executed a deed of trust, (Ex. n.i), 
which covered four out of the five houses 
purchased by him as stated above, the mort- 
gageo rights against Mt. Saghir-un-nissa in 
village Jan Nagar, district Sitapur, and cor- 
tain other lands, and Rs. 3000 which had 
been deposited in cash in trust for the con- 
Btruction of a dhammshala with Manni Lal, 
defendant 2 . and appointed himself and de- 
fendants 2 to 7 as the trustees. On the same 
date, namely I7th August 1933, Govind Prasad 
executed a sale deed (Ex. B.2) in favour of 
Kamta Prasad, defendant 3, in respect of 
one of the three liousos purchased by Govind 
Prasad from Manni Lal under the sale deed 
of 22nd .July 1933 (Ex. 02 ). This house there, 
fore does not form part of the trust property. 
The plaintiff states that the effect of these 
alienations is to convert the ancestral pro- 
l>erty of the plaintiff and defendant i into 
the separate property, as it were, of defen- 
dant 1 alone, and that the object of securing 
these alienations by the defendants con- 
cerned was to obtain a control over those 
properties under the guise of trustees of a 
dharamshala. which was going to be con- 
structed at muhalla Mashakganj. Lucknow, 
under the supervision of defendants 2 and 8.' 
The deed of trust and the sale deed dated* 
17th August 1933, executed by Govind Prasad 
were challenged as being devoid of legal 
necewity and not binding on the joint family 
consisting of the plaintiff and defendant i. 

Jt 18 further stated in the plaint that defen- 


A. I. R.' 

daut 1 , upon becoming aware of the true 
state of affairs, gave notices to the defen. 
dants 2 , 3 and 6 prohibiting them from inter, 
fering with the properties noted in the deed 
of trust and actually executed a deed of can- 
cellation (Ex. 18) on 12th September 1933. 

Items 1 to 5 of the list attached to the 
plaint are properties covered by the deed of 
trust. Item c is outside the trust property 
and is a bouse which was sold by Govind 
Prasad to Kamta Prasad, defendant 3 , as 
stated above. /According to the allegations 
in the plaint it was stated that defendants 2, 

3 and 5 had demolished one of the two 
houses noted at No. l of the list and partly 
demolished the two houses noted at No. 2 of 
the list and appropriated some of the mate- 
rials. Defendant 3 was occupying one of the 
houses noted at No. l of the list along with 
his family without paying any rent. The 
damage caused by the domolitiou of the 
houses aforesaid was estimated to bo Rs. 3000 
whicli defeudants 2, 3 and 5 were liable 
to pay. Defendant 3 was liable to pay rent 
at Rs. 20 per month as compensation from 
2-2nd July 1938 till the date of the delivery 
of possession, and tho amount of total rent 
up to tho date of the suit came to Rs. 76. 
The plaintiff prayed for a decree for Rs. 3000 
on accouut of damages for demolitiou and 
materials of the houses against defendants 2 , 

3 and 5, and a decree for Rs. 75*again3t de- 
fondant 3. He also prayed for possession 
against defendants 2, 3 and 5 in rospoot of a 
house noted at No. l in tho list and for pos- , 
session of the house noted at No. C against 
defendant 3. A declaration was sought by 
the 2>laiutifT that all the properties noted at 
Nos. 1 to 5 were owned and possessed by the 
joint family of tho plaintiff and defendant 1 ,. 
and tho deed of trust was void and in- 
effectual. 

Defendants i, G and 7 were impleaded in 
tho case as they wore made trustees in tho 
deed of trust. Defendant l, Govind Prasad, 
put in a written statement supporting tho 
plaintiff's caso. Defendants 2, 3 and 5 con- 
tested the suit while defendants i, 6 and 7 
did not put up any defence and proceedings 
were ex parte against them. Tho defence of ’ 
the contesting defendants was a denial of 
the adoption of Basant Lal by Govind 
Prasad or the adoption of the plaintiff by 
Mt. Bitti Bibi. The adoption was also chal- 
lenged upon the ground that a sister's son 
could not be adopted under the Hindu law. 

The joint ancestral character of the pro- 
perty was also denied and it was stated by 
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the defoDdants that Jawahir Lal did not 
leave any property, except a house and 
some household effects after bis death, that 
Jawahir Lal died actually in a state of in- 
debtedncss and left no running business 
after him : on the contrary whatever pro. 
petty was possessed by Govind Prasad was 
acquired by him by his pei’sonal efforts and 
was treated by him as his self-acquired pro- 
perty. The plaintiff therefore had no right 
whatever to question the deed of trust or 
the sale deed executed by Govind Prasad. 

The contesting defendants further denied 
the allegations of fraud and undue intluence 
made by the plaintiff. Govind Prasad, it was 
alleged, had contemplated the construction 
of a dharmashala and the defendants had 
agreed to become the trustees and took uiK>n 
themselves the duty of building the dharam. 
sbaln considering it as a charitable act. 
The demolitions were alleged to have been 
brought about after consultation among the 
trustees, to which Govind Prasad was a 
consenting party, and were not dona with 
a view to injurying the property but done 
as an act of management of the trust pro- 
I>erty. As I'ogards the liability to pay the 
rent in respect of the bouse occupied by 
defendant 3, the latter was willing to pay 
rent at Rs. 5 per mensem. A further defence 
put forward was that under a custom pre- 
valent among the Digambar Jains of India a 
father was absolute owner of the ancestral 
property and he could make a transfer as he 
pleased. In any case, it was stated that the 
extent of the property covered by the trust 
deed was less than ono-hfth of the property 
owned by Govind Prasad 'and the trust in 
respect thereof was therefore valid and 
binding. Lastly it was pleaded that the sale 
could be questioned only by Govind Prasad 
and not by the plaintiff. In replication the 
plaintiff stated that under a custom pre- 
valent among the Digambar Jains of India 
a sister's son could be legally adopted and 
further the plaintiff bad the right to main, 
tain the suit as a validly adopted son. Upon 
these pleadings the following issues were 
framed by the trial Court : 

1. Is the property in suit joint and ancestral pro- 
perty of the plaintiff? 2. Was Basant Lal adopted 
by Goviud Prasad? If so, is the adoption of a 
bister's son valid by virtue of the custom prevailing 
among Jaius? 8. Was the plaintifl adopted by Mt. 
Bitti Bibi under an authority from Basant Lal? 
If the authority is not proved is there a custom 
among Jains enlitiing a widow to adopt? 4. Were 
the trust deed and the sale deed executed under 
‘undue influence' and ‘fraud as alleged ? 5. Docs a 
father become an absolute owner of the ancestral 
property by virtue of a custom amongst Jains? 


C. Is the property covered by the trust deed less 
thtan one fifth of the entire property in the bands 
of Govind Prasad ? If so, is the trust in respect of 
it valid? 7. Is the sale deed without consideration? 
8. Is the suit niainlainablo? 9. To what relief is 
the plaintiS entitled? 10. Is the suit bad for mis- 
joinder of causes of actions and parties ? 

Upon issue 1 , which is the main issue in 
the case, fcbo trial Court found that the pro- 
perty in suit was not the joint and ancestral 
property of the plaintiff. Issues 2 and 3 were 
found in the affirmative and in favour of the 
plaintiff. Issue i was considered unneces- 
sary. Issue 5 was found in the negative. 
Issue G was not pressed. Under issue 7 tlio 
Court held that the sale deed was with con- 
sideration and recorded the opinion that, 
whether it was so or not, the ijlaintiff' could 
not question it unless ho succeeded in show- 
ing that he had any interest in the property. 
Under issue 8 it was held that the suit wa-< 
not maintainable by the plaintiff. Issue lO 
was decided against the defendants and 
under issue 9 the Court in view of its Bod- 
ing on issue 1 mentioned above dismissed the 
suit. The plaintiff has preferred this first 
civil appeal against the dismissal of the suit. 
It may be stated at the outset that the find, 
iugs upon issues 2 and 3 recorded in favour 
of the plaintiff were not contested by the 
learned counsel appearing on behalf of the 
defendants-respondonts. Similarly, the find- 
ing on issue C was also not pressed on behalf 
of the defendants-respondonts. The solo 
question which was argued before us on be- 
half of the plaintiff-appellant was confined 
to the finding on issue i as to tlie joint and 
ancestral character of the property in dis- 
pute, while on behalf of the defendauts- 
respondents the finding recorded adversely 
to them under issue 5 was re. agitated before 
us. No further points wore argued before us 
either on behalf of the plaintiff or on behalf 
of the defendants. 

W’o shall therefore propose to deal with 
the principal and the only question raised ' 
on behalf of the plaintiff-appellant. It has 
been argued on behalf of the plaintiff. appel- , 
lant that there is s;itisfactory and reliable ! 
evidence on the record to show the existence 
of an ancestral nucleus at the time of tho ’ 
deatli of Jawahir Lal and if tho existence 
of the nucleus is established then the pre- 
sumption must bo raised that the subsequent 
acquisitions by Govind Prasad constituted 
ancestral property and consequently Govind 
Prasad had no autliority to alienate tho 
properties in the manner bo did. Tho second 
position taken up is that even if Govind 
Prasad did nob inherit any properties from 
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Jawahir Lal oi* any family concern carried 
on by him in his lifetime, Govind Prasad 
started a family business for the first time 
upon the death of his father and associated 
bis two brothers, Panna Lal and Munne Lal 
and the acquisition made by him most be 
considered to have been made by the joint 
labour and exertions of the three brothers, 
who treated it as a joint family property 
and upon that footing effected a partition in 
the year 1910 . The property thus being joint 
family property Basant Lal, and after him 
bis son, the present plaintiff, must be deemed 
to have acquired an interest in the joint 
family property by the mere incident of 
birth. The property therefore must be re- 
garded as a joint family property of Govind 
Prasad and the present plaintiff, in which 
case Govind Prasad was not competent to 
execute either a deed of trust or a sale of 
the property. 

Paragraph 20 of the written statement 
states that Jawahir Lal did not leave any 
immovable property excepting a house, nor 
did he leave any moveable property except, 
ing the household effects. He loft many 
debts and the said house was sold under 
the same debt, and Govind Prasad started 
a gota shop with his own labour and by 
borrowing money and made great improve, 
monts. .After some time, a partition was 
effected between the three brothers and 
the mess and business of every person be. 
came separate which state of things still 
continues. Paragraph 20 of the replication 
filed by the plaintiff controverts the aver- 
moot that Jawahir Lal left only a small 
property and says that Jawahir Lal had a 
gota (silver and gold lace) shop and his ugahi 
business was also flourishing well. Besides 
be carried on other money. lending business 
also and had sufficient moveableand immov. 
.able property, cash, ornamentsand jewellery. 

It is correct that for carrying on the said 
various business, he often used to borrow 
money from others as is done in every busi- 
ness but such debt is a necessary and in. 
separable part of the family property. The 
evidence relied on on this part of the case 
consists of the evidence of Govind Prasad 
himself as r.w.fi. Govind Prasad no doubt 
was an interested witness and supported 
the plaintiff s case as will appear from his 
written statement. It is also true that several 
Unsuccessful attempts were made by the 
plaintiff before the trial Court to transpose 
ovind Prasad, defendant 1 , to the array of 
the plaintiff on the ground that the plaintiff’s 
case was identical with that of defendant 1 : 


A. I. B. 


vide the application, dated 6th February 

1934. ^ 

This was strenuously opposed by the de- 
fendants and ultimately by an order dated 
18 th February 1936. the trial Court rejected 
the plaintiff’s prayer holding that the trans. 
position of Govind Prasad as a plaintiff 
would re-open the whole case. Despite the 
identity of interest between the plaintiff 
and defendant 1 , as is shown by their con- 
duct in the proceedings, it is necessary for 
us to examine the evidence of Govind Pra- 
sad minutely and estimate its true value in 
conjunction with the documentary evidence 
and the circumstances established from the 
materials on the record. (After considering 
evidence his Lordship concluded.) Having 
carefully considered the evidence of Govind 
Prasad and Ram Dass, we are inclined to 
accept the evidence of Govind Prasad upon 
this point in preference to the evidence of 
Ram Dass, and hold that the partnership in 
the gota and salma shop was formed by 
Jawahir Lal in his own lifetime with Chhedi 
Lal and not by Govind Prasad with Chhedi 
Lal after Jawahir Lai’s death. In Hindu 
law, a business is a distinct heritable asset. 
Where a Hindu dies leaving a business, it 
descends like other heritable property to his 
heirs. If he dies leaving male issue, it des- 
cends to them. In the bands of the male 
issue, it becomes joint family business, andi 
the firm which consists of the male issaej 
becomes a joint family firm. The joint 
ownership so created between the male issue 
is not an ordinary partnership arising out 
of a contract, but a family partnership oreat*. 
od by the operation of law : vide MuUa’sl 
Hindu Law (Edo. 9, p. 257, para. 234). 

Reference has also been made on behalf 
of the plaintiff-appellant to certain account 
books. These are Exs. 48 to 46. As a matter 
of fact the original books are Exs. 127 to 
129. Exs. 127 and 123 are called daybooks from 
Sambat 1941 to Sambat 1952, corresponding 
to 1884 A. D. to 1895 A. D, Exhibit 129 IB a day 
book of Sambat 19G7 corresponding to 1910 
A. D. Those are bulky books. Tbo plaintiff, 
therefore, filed extracts from these daybooks 
which are Exs. 43 to 46. Exhibit 43 begins 
from Sambat 1941, which corresponds to 1885 
and goes on to Sambat 1949 corresponding 
to 1893 A.D. The entry dated 2l8t February 
1885, mentioned in this document shows a 
deposit of Rs. 77-8-0 by Govind Prasad in 
the accounts. It further shows that Rupees 
49.4-0 were deposited in the interest acoount. 
The details of Rs. 49.4.0 are not given In tho 
extract but they are given in the original 
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daybook (Ex. 127). There are various sums en- 
tered on different dates received from various 
persons on account of interest due from them. 
It is argued on the strength of this entry 
that Jawahir Lal, who was alive on this 
date, used to carry on money lending busi- 
ness and that it is this money lending busi- 
ness which descended to Govind Prasad and 
his other sons after bis death in August 1885. 
In other words, Govind Prasad did not start 
any independent money lending business 
but only continued the business already 
carried on by bis father. 

The learned civil Judge has held that 
there is no evidence to show that the entries 
in these books were made in a regular course 
of business and therefore under S.S4, Evi- 
dence Act, the account books are not proved. 
He has relied in support of this finding on 
two cases, 8 l C 81^ and 13 i c 678.® We do 
not agree with the opinion of the learned 
trial Judge upon this point and hold that 
there is sufficient evidence on the record to 
prove that these books of account were re- 
gularly kept in the course of business and 
the entries made therein are therefore rele- 
vant under 8. 34, Evidence Act. P. W. 8 in 
his evidence proves that Exs. 127 to 129 are 
the khatas of his business and that they 
were kept in the regular course of business. 


P. W. 9, Gulab Chand makes a similar 
statement. These witnesses were not cross- 
examined on the point. The defendants' own 
witness, D. W. 6, Jia Lal, also admits in cross- 

examination that Govind Prasad 'sbahikhatas 

were kept in a regular manner. It was held 
in 8 I c 81* following a decision of their 
Lordships of the Judicial Committee in 
6 M I A 88® that it is essential in every case, 
where reliance is placed upon books ol 
account, to establish that they have been 
regularly kept in the course of business, 
They need not be written up from moment 
to moment, or from day to day. In G M I A 
88® at p. 98, their Lordships were pleased to 
observe : 

It is perfectly true that the re(;ular proof ol 
l^ks and accounts requires that the clerks who 
baT6 kopt those BcoouQts op some person compe« 
tent to apeak to the facts, should be called to prove 
that they have been regularly kept and to prove 
their general accuracy. 

The view taken in 13 I c 678 ® by the Cal- 
cutta High Court did not find favour with 
the ir Lordships of the Judicial Committee 

1. (’10) W C L J 189 : 8 I C 81, Hlngu Miya v. 
Hetamba Chandra. ^ 

S ^ ^810 678, BibI Imambandi 

V. Mataeuddi. 

3. (1864-57) 6 M I A 88: 1 8ar 500 (P C), Dwarka 
Doss V. Jankcc Doss. 


on appeal as will appear from the judgment 
in appeal in 45 1 A 73/ Another attack upon 
Ex. 43 was that there was nothing to show 
that it related to the account of Jawahir 
Lai's business. Although the nameof Jawa- 
bir Lal is not expressly mentioned in the 
book, yet we are satisfiedjthat the relevant 
entry referred to must be taken to relate to 
Jawahir Lai's business as it is nobody's case 
that Govind Prasad had started any in- 
dependent business during the lifetime of 
Jawahir Lal. Having carefully considered 
the evidence on the record and the circuin- 
stances set out above, we are clearly of opi- 
nion that Jawahir Lal carried on partnership 
business both with B. Nem DasandCbhedi 
Lal during his lifetime and that this part- 
nership business descended upon all his sons 
as a heritable asset and was continued by 
them after his death until a partition took 
place between them in 1910. It is true that 
in the cose of Babu Nem Das the business 
resulted in a loss as will appear from 
Ex. B-i/d. w. 1, but there is no reason to 
think that this loss was not temporary and 
in the ordinary course of business. In any' 
event we are of opinion that the question' 
of loss or profit in a going concern is of little 
consequence in so far as it is necessary to 
establish the existence of an ancestral nuc- 
leus. We are also satisfied from the evidence 
referred to above that Jawahir Lal carried 
money lending and ugahi business. We fur- 
ther find that he possessed property which 
he acquired and subsequently employed in 
the business. 

We therefore start with the initial fact 
that Jawahir Lal at the time of his death 
in August 1885 left ancestral nucleus which 
was inherited by Govind Prasad along with 
his brothers. In this view of the matter the; 
subsequent acquisitions made by Govind 
Prasad must be deemed in law to be joint; 
family property in the absence of any proof! 
by the defendants-respondents to the con- 
trary. Reliance has been placed on behalf 
of the plaintiff-appellant on a decision of 
their Lordships of the Judicial Committee 
in 10 M I A 490® at pages 505 and 506, where 
their Lordships observed : 

UpoD the facts, it must be admitted that the evi- 
dence (alls far short of proof that the ancestral pro- 
perty contributed in any material degree to the 
acquisition of the funds employed in trade which 
formed the bulk of the property in dispute. The 
family was, however, an undivided family and 

4. (’18) 5 A I R 1918 P 0 11 : 47 I C 613 : 45 Cal 
878:46 lA 78 (PO), Imambandi v. Haji Mutsaddi. 

5. (1868*66) 10 M I A 490: 2 Sar 177 (P C). Ram- 
pershad Tewarry v. Sheochurn Doss. 
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there was a nucleus of ancestral property. It may 
be further admitted that Deenanath laid the 
foundation of the future fortune of the family. But 
there is no proof that he kept as separate, or treat- 
ed as separate, that property which he acquired at 
-Agra. On the other hand, it is shown that many 
y&irs Leforo bis death he associated his brothers 
with himself as partners and that thenceforward 
they carried on business together each contributing 
by his exertions to the increase of the common 
stock . , . There is nothing prime facie improbable 
m the hypothesis that ho brought his e-irlier gains 
voluntarily into the common stock, making them 
the capital on which ho and his brothers were to 
trade. All future gains being made by their joint 
exertions, would, according to the general principle 
of Hindu law, bo the joint property of the family 
whilst undivided and bep.artible as such on a parti- 
tion. There is no proof of any special contract 
(and the proof of such lay on thedefendants) which 
impressed the character of partnership as distin- 
guished from joint or separate property in the 
Hindu sense of these terms, upon the property in 
question. 

In another case decided by their Lord- 
ships of the Privy Council in 20 ALL 24-},'^ 
the facts were that upon the death in 1 S 40 
of a Hindu, a head of a joint family gov- 
erned by tbo ^litakshara law, his property 
devolved upon his three sons, who remained 
joint until 18CG, when they partitioned the 
property. There was nothing to show that 
any of them then had any separate pro- 
perty. At th.at time, one of them bad two 
sons and anotlier son was born to him after 
the partition. The father and these three 
sons lived togotlier jointly and acquired 
other property. In 189J, tbo father died 
leaving a will by which ho gave a small 
allowance and a residence to each of his 
younger sons, and left all the rest of his 

1 • 1 / ^ ost son describing it as 

his self-acquired property. In a suit brought 
by the two younger sons against their bro- 
ther to set aside the will, the validity of 
which depended on the question whether 
the property was ancestral or self-acquired, 
the Judicial Committee held that the share 
taken on partition by the father of the 
plaintiffs and defendant was ancestral pro- 
perty in which from their birth his sons 
acquired an interest ; that there thus being 
a nucleus of ancestral property the onus was 
on the defendants to show that the property 
was self-acquired and not purchased with 
ancestral funds. 

The case in 29 all 244® was followed 


in 


of this Court in l Luck lu 
Avb ich it was h eld that where it Is proved 

6. (W) 29 All 244 : 34 i7 GsTT A hf 2^~C) 

Lal Bahadur v. Kaobaiya Lal. ' 

7. (’26) 18 A I R 1926 Oudh 77 : 91 I n 976 • i 

V. Ragho 
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or admitted that the family was possessed 
of a nucleus, the property acquired subse- 
quently must be held to be joint family 
property. In another case in 10 Luck Gl,® it 
was observed that once it is held that ’the 
family of the plaintiff was joint aud there 
was nucleus of joint ancestral property, then 
the party which asserts that a certain pro- 
perty is his exclusive property must prove 
that fact. Reference may also be made to 
an unreported case decided by a Bench of 
this Court, of which oue of us was a mem- 
ber, which is now pending before their 
Lordships of the Privy Council, Privy 
Council Appeal No. 2 i of 1937.® The case in 
10 M I A 490^ was strongly relied upon in 
this case. It was remarked that here the 
amount of nucleus was not required to be 
api)reciablo nor was it required that proof 
of considerable funds derived from ancestral 
property being employed in the business 
should ho given. The question of jointness 
of the family, the existence of ancestral 
nucleus, the acquisition of the property by 
the joint efforts of all the membei'S of the 
family and the blending of the profits with 
the joint family funds are considered to- 
getlier and tbo cumulative effect of the 
evidence is regarded as establishing the 
jointness of the property : vide pp, 339 and 
340 of the printed paper book of that Privy 
Council appeal. 

It has been argued strenuously on behalf 
of the defendants-respondonts that having 
regard to the evidence on the record the 
plaintiff has not been able to show anything 
more tlian Rs. ir>o, which Govind Prasad 
recovered from Inayat Husain on account 
of tlie mortgage executed in favour of Jawa- 
hir Lal, wliioh may he regarded as consti- 
tuting an ancestral nucleus, but this sum of 
Rs. IGO cannot jKJ.ssibly be considered to 
form the nucleus with which the subsequent 
acquisitions were made by Govind Prasad. 
The argument in effect amounts to this 
that tbo ancestral nucleus establishes! in a 
c.aso should boar a reasonable proportion to 
tbo subsequent acquisitions and that it 
should be sullloiently largo to raise a pre- 
sumption that the subsequent oarnings 
must have been made out of or with the 
aid of the ancestral nucleus, but, in the pre- 
sent case, the acquisitions made in 1025 and 
1929 by Govind Prasad could not possibly be 

8. ('34) 21 A I R 1934 Oudh 298 : 149 I C 244 : 10 
Luck Cl : 11 O W N 628, Modho Towarl v, Mata 
DId Totvari. 

9. Privy Council Appeal No. SI of 1937. Bhuru 
Mai V. Jagannatb. 
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traced to the sum of Rs. 160 received in 1889 
90 as to impress all the future acquisitions of 
Govind Prasad with the character of ances- 
tral property. Reference has been made to 
Sir Dinshah Mulla’s celebrated work on 
Hindu Law (Edn. 9, 1940) at p. 255. The 
passage runs thus : 

Wbeu a nucleus of joint family property is 
proved or admitted a presumption arises that tho 
whole of the property of the joint family is joint 
including any acquisition by a member of the joint 
family. But no such presumption would arise if the 
nucleus is such that with its help tho pro^rty 
claimed to be joint could not have been acquired. 
In order to give rise to the presumption the nucleus 
must be such that with its belptheproperty claim- 
ed to be joint could have been acquired. Such being 
the presumption, ifanymemberofthe family claims 
any portion of the property as his sop-arate property 
the burden lies upon him to show that it was ac- 
quired by him in circumstances which would con- 
stitute it his separate property. He may do so by 
showing that the income of the existing ancestral 
property was employed in other ways. If he adduces 
no evidence, the presumption that the property 
was joint family property, must prevail. 

ReliaDce has also been placed on the fol- 
low’ing cases : A I R 1937 Mad AIR 

1939 Sind 146,“ GOWN 963,*^ 16 Lah 714,“ 
A I R 1931 Lah 693“ and 44 C W N 892.“ AIR 
1937 Mad 436:“ This is a single Judge deci- 
sion of the Madras High Court, where tho 

law was laid down as follows : 

Where there is a nucleus of joint (amily properly, 
tho onus ^viU no doubt be on tho father in the first 
instance to prove that the acquisition of the pro- 
perties which bo claims to bo his separate property 
was not made out of the income from the joint 
family property. But where it is clear that the in- 
come from the joint family property is not sufTu 
oiont oven lor the maintenance of the family, there 
is no basis for any presumption that the acquisi- 
tions must have l^n made from out of the income 
of the joint property. 

This caso is cloarly distinguishable from 
tho present case in view of the finding of 
fact at which wo have arrived on the ques- 
tion of nucleus. Further, no evidence has 
been adduced by tho defendants- respon- 
dents to discharge the onus of proof that 
tho subsequent acquisitions were not made 

10. (^37) 24 A I B 1987 Mad 436 : 169 I C 325 : 
(1937) 1 M L J 864, Sandanam Pillai v. Soma- 
eundaram Obcttlar. 

11. (*39)26 AIR 1939 Bind 146:18310 67 : ILR 
(1939) Rar 678, Hollaram Verbomal v, Dwarka- 
das Kodumal. 

12. (’30) 17 A I R 1930 Oudh 39 : 123 I 0 849 : 6 
Luck 400 : 0 O W N 968, Brij Kunwar v. San- 
kata Prasad. 

13. C86) 22 A 1 R 1935 Lah 867 : 169 I 0 474 • 16 
Lah 714 : 87 P L R 831. Imperial Bank of India. 
Jullundcr v. Mt. Maya Devi. 

14. (’81) 18 A I B 1981 Lah 593 : 183 I 0 487 : 82 
P L R 450, Hari Singh v. Gurbakhsh Siogh, 

15. (’40) 44 C W N 892, Parlmal Kumar Son v. 
Surendra Lai Son. 


out of the income of the joint family pro- 
perty. AIR 1939 Sind 14.5:“ This caso is in- 
applicable because there was no question of 
any ancestral nucleus involved in the case. 
GOWN %9:'' This case has also no bearing 
upon tho question of tho existence of an 
ancestral nucleus. The only remark relied 
upon in this case is at page 900 of the report 
to tho following effect : 

The fact of a Hindu making a will in respect of 
his property raises the presumption about the pro- 
perty being his scIf-acquircd property and tboro is 
no presumption in favour of its being ancestral. 

We are of opinion that although tho con- 
duct of the alienor of tlie property treating 
the property as his self-acquired property^ 
and disposing of it by means of a will may| 
be taken into consideration along ^Yith other; 
circumstances of tho caso, yet, at tho same 
time we cannot help thinking that the pro- 
position referred to above is too widely 
stated. IG Lah 714:“ It was held in this case 
that a manager of a joint Hindu family, 
even though he be the father of tho other 
coparceners, cannot alienate joint family 
property except for family necessity, or with 
the consent of tho coparceners if they are 
adults. It was also held that such an aliena- 
tion by him is not void but voidable. The 
learned Judges also proceeded to record the 
finding that the property in dispute was not 
ancestral, although, in tho view of the law 
which they look in the case, it was not 
necessary to do so. It appears that the only 
ancestral property was a residential house 
which did not yield any income and that 
the rest of the property possessed by the 
alienor was bis separate property. It also 
appears that the alienor had professional 
income. It was found in that case that the 
money required for the purchase of the 
house — the subject.matter of alienation — 
was raised by the donor by loan from cer- 
tain persons and no portion of the income 
of the property of the residential house, 
owned by the donor, was utilized for the 
acquisition and construction of the house 
in question. In those circumstances, it was 
held that there was no substantial nucleus 
of the ancestral property, the income of 
which could be held to be joint of the alienor 
and his sons. AIR 1931 Lah 593:“ This was 
a suit for partition of three bouses and 
some moveables, which were alleged to be 
coparcenery property between two brothers. 
The houses had been acquired by the father 
at different times. It was found that the 
farther had received Rs. 1347 from the ances- 
tral estate. The father was employed in the 
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Canal Department and I’etired as a Zilladar. 
It ^vas held upon the evidence in the case 
that the purchase of the three houses hy 
the father was made with the aid of his 
private earnings, and the alleged nucleus of 
Rs. 1347 did not afford any assistance in 
acquiring those houses. It was remarked at 
page 594 that 

the mere existence of a proved nucleus does not 
justify a conclusion that all later acquisitions were 
made with the help of this. The sufficiency or 
otherwise of such a nucleus can and should begone 
into by the Courts. 

This observation was made on the strength 
of a decision of a Divisional Bench of that 
Court. 44 C W N 892 This case is a single 
Judge decision of the Calcutta High Court. 
The learned Judge observed at p. 893 : 

It is perfectly true that when possession of a 
nucleus of joint family property is admitted or 
proved, an acquisition made by a member of the 
family in his own name is to be presumed to be a 
joint family property. But this must mean that 
the joint property was such as might constitute a 
nucleus in law^ 

and he relied on certain decisions of the 
Calcutta High Court in support of this 
assertion. After referring to an observation 
of Suhrawardy J. quoted by him he pro. 
ceeded to say : 

But when if it bo held that the existence of any 
joint property, however small, would raise a pre- 
.'umption in favour of tho plaintiff and would 
throw tho burden on to tho defendants to establish 
that it was 6elf.acquisition,it may be said that tho 
fact that the property was too small and did not 
yield any appreciable income out of which acquisi- 
tions could bo made, would bo a circumstancosuffi- 
cient for tho purpose of robutting tbo prosumptioo. 

Having considered these decisions care- 
fully, we are of opinion that neither of the 
cases cited on behalf of the defendants-res- 
pondents is directly applicable to the facts 
and circumstances of the present case. On 
the other hand, the decision of their Lord- 
ships of the Judicial Committee in 10 M I A 
490® refened to above, which has been 
foUowed in the cases cited above, directly 
supports the plaintiff’s case. The ratio deci. 
dendi in our opinion underlying that case 
18 the proof of the existence of ancestral 
nucleus and not its utilwation for subse. 
quent acquisitions. That principle has not 
been dissented from by their Lordships of 
the Judicial Committee in any case brought 
to our notice. 

The other argument advanced on behalf 
of the plaintiff .appellant is that even if the 
existence of an ancestral nucleus, whether 
sufficient or otherwise, is not established 
from the evidence on the record to impress 
the character of joint family property upon 
the acquisitions made, it is clear that 
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Govind Prasad started an independent bud- 
ness of his own in which all his brothers 
associated with him, and upon partition on 
13th December loio, Govmd Prasad got 
Rs. 9827-14.9 as his one-third share as against 
his two brothers: vide Exs. 45 and 46 . It is 
stated that on 22nd January 1889 , Govind 
Prasad purchased some land benami in 
the name of Shambhu Nath : vide Ex. 29 . 
Shambhu Nath executed a sale deed on Sth 
August 1901, in favour of Govind Prasad of 
the land purchased by him and then built a 
house on this land: vide Ex. 76. This house 
constituted the residential house of Govind 
Prasad. Kamta Prasad (d. w. 9) states that 
tho land on which the house in question 
stands was purchased by Govind Prasad in 
the name of Shambhu Nath and that Govind 
Prasad is now living in that house. This 
house which was purchased in 1889 was 
treated as the joint family property of 
Govind Prasad and bis brothers and was 
partitioned amongst themselves in equal 
shaves in 1910, as the entry in Ex. 46 will 
show. 

Upon these facts it has been strenuously 
argued on behalf of the plaintiff-appellant 
that even though thero was no ancestral 
nucleus in existence at tho time of the death 
of Jawahir Lai in 3885, yet Govind Prasad 
carried on business along with bis brothers 
and all the brothers contributed to the 
family gains by their joint labour and exer- 
tions. The property thus obtained by Govind 
Prasad in the partition of 1910 must be con- 
sidered to be joint family property, in which 
his adopted son Basanb Lai and subsequently 
the grandson, namely the present plain- 
tiff, acquired an interest by birth. It has 
however been contended on behalf of the 
defendants-respondents that the property 
obtained by Govind Prasad on partition in 
1910 constituted his separate self-acquired 
property and since Basant Lai had not been 
adopted by that time, nor had the plaintiff 
been i ntroduced into the family as an adopted 
son, neither of them could claim to have 
acquired any interest by birth. Reference 
may be made in this connexion to Sir Dio- 
shab Alalia’s celebrated work on Hindu Law 
(Edn, 9, 1940) at p. 236. Paragraph 920 lays 
down : 

Property, according to tho Hindu law, may to 
divided Into two classes, namoly (1) joint family 
property and (2) separate property. 

Joint family property may be divided according 
to the source from which It comoe Into : (1) ances- 
tral property (Bs. 228 to 226); and (2) separate 
property of coparceners thrown into tho oomxnon 
coparcenary stock (8. 227). 
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Property jointly acquired by tbo members of a 
joint family with the aid of ancestral property is 
joint family property. Property jointly acquired by 
the members of a joint family without the aid of 
anceetral property may or may not be joint family 
property; whether it is so or not ia a question of 
fact in each case (8. 228). 

The term 'joint family property* is synonymous 
with ‘coparcenary property.' 

‘Separate’ property includes 'self-acquired* pro- 
perty (Ss. 222, 231). 

Paragraph 221 at page 237 lays down : 

The following are the main incidente of joint 
family or coparcenary property : (a) it deYolves by 
survivorship, not by Bucceasion (8. 229); (b) it is 
property in which the male issue of the coparceners 
acquires an Interest by birth. 

Paragraph 228» clauBO (3) latter portion at 
page 247, runs tbue : 

In the absence of any proof of partnership, pro- 
perty jointly acquired by the members of a joint 
family without the aid of joint family property is, 
as stated above, to be presumed to bo joint. But is 
it also to be presumed to be joint family property? 
It was at one time held by the HighCourt of Bom- 
bay tbat property jointly acquired without tbo aid 
of joint family property was not joint family pro- 
perty and tbat the male issue of the joint acquirors 
did not acquire an interest in it by birth, unless it 
was thrown into tbo common stock. 


Reference is made to 9 Bom 438'° at p. 445 
in the foot-note. The paragraph proceeds: 

*Iq later cases however it has been held that 
such property must be presumed to be joint family 
property’ and reference in the foot-note bas been 
made to 50 Bom 443‘? and 10 Bom L R 175,18 
and this has been followed in Lahore,’ reference 
being made to 9 Lab 470.18 

Reference has also been made to a case 
in 25 Mad 149, where the original nature of 
the Mitakahara doctrine of the joint family 
property has been discussed by that distin- 
guished Judge, Bbasbyam Ayyangar. The 
first question formulated by the learned 
Judge at p. 152 was whether the property in 
question forms the joint family property of 
the plaintiff and defendant 1 , having been 
acquired by their joint labour and exertions 
and that as such it is liable to partition 
between them. The case before him was 
sought to be distingnished in lO M I a 490° 
on the ground that the business in the 
Privy Council case was carried on by and 
on behalf of all the members of the joint 
family, while in the case before him the 


16. (-86) 9 Bom 438, Chattnrbhooj Meghji v 
Dharamti Naranji. 

17. (’20) 13 AIR 192G Bom 408 ; 97 I C 820 : 5C 

^m : 28 Bom L R C37, Haridas Narayac 
Dub V. Devknvarbai Mulii. 

*?l‘otiS ^ ^ Narandas v, 

224 : 109 I C 779 : £ 
Lah 470 : 29 P L R C86, Banwal Daa v. Knn 

MaJ. 

25 Mad 149: 11 M L J 868. Badarmnam 
Maistri V. Naraaimbulu Maistri 


plaintiff and defendant l were only two out 
of five brothers, who, with their father, 
constituted an undivided Hindu family. At 
p. 155 after referring to Mr. Maj ne’s opinion 
founded in 9 Bom 433*° suggesting a doubt 
as to whethei' their male issue would by 
birth alone acquire a right in such property, 
the learned Judge observed : 

If the joiot acquirers ioteoded to hold the pro- 
perty 60 acquired as co-owners and not as joint 
family property in the Mitakahara sonse of that 
expression, this view would be perfectly sound. 
But, if, as supposed, the property was acquired by 
all the members of the undivided family, by their 
joint labour, it would, in the absence of any indi- 
catiou of intention to the contrary, be owned Ly 
them as joint family properly and in that case 
their male issues, who, by their birth, become 
members of such undivided family, necessarily 
acquire a right by birth in such property. 

In A I R 193C Mad 19’' ib was held that 
when members of a joint family live together 
and acquire properties together by their 
joint exertions, in the absence of an indi- 
cation to the contrary, such property would 
be joint family property wherein the male 
issue would acciuire a right by birth. The 
same view was taken by the same learned 
Judge, who decided the above case in A 1 R 
193G Mad 19,-' in A I R 1937 Mad 29,==' whero 
lie observed : 


III order to constitute joint family property ib is 
not necessary to have any ancestral nucleus. It is 
open to the members of the joint family to acquire 
property either by joint labour or by any other 
means and enjoy tho same as joint family property, 
and in the absence of au indication to the contrary 
it will be presumed to be joint family property. 
Once the character of property as joint family pro- 
perty is established, no matter how acquired, it 
follows that tho male issue of the acquirers will 
get a right in it by birth. 

The case in 32 Bom 479== decided by 
Beaman J. was relied upon in this caso. In 
the latter case, in an exhaustive and learned 
judgment the learned Judge described in 

detail tho distinguishing features in (i) joint 

property, (2) joint family property and ( 3 ) 
joint ancestral property. He held that 
there must have been a nucleus of joint family 
property before ancestral joint family property can 
come into existence, because the word anwstral 
^notea d^nt and therefore pre-existence. But 
H 19 true that there can be no joint ances- 
tral famUy property without a previous nucleus cf 

i ‘rue ‘‘•at there can- 

pint lamUy property without a pre-existing 
would be indentifying joint family 
pro^rty, with ancestral joint family property. Ho 
further held th at where there is aooostral joint 

21. (’36) 23 AIR 1936 Mad 19 : 162 I C CCS. 
Amudhan v. Valliammal. 

22. (’37) 24 AIR 1987 Mad 29 : 1G3 I C 403 

KrifibDaiDQrtbi v, BoBtamma. ’ 

23. (^) 82 Bom 479 : 10 Bom L R 184. Karson- 
ooa Dharamsey v. Gangabal. 
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family property, every member of the family ac- 
quires by birth an interest in it, which cannot bo 
defeated by individual alienation or disposition of 
any kind. This is equally true of joint familv pro- 
perty. F urthcr that where property is admitted nr 
proved to be joint family property, it is subject to 
exactly the same legal incidents in every respect as 
property which is admitted or proved to bo ances- 
tral joint family property. Further, this class of 
property in Indiar diRers radicallv in origin and 
essential characteristics from the joint properly of 
the English law. 

We are therefore of opinion that the con- 
tention raised on behalf of the plaintiff, 
appellant, that evon in the absence of n 
finding about the existence of an ancestral 
nucleus the property should bo hold to be 
tho joint family property of Govind Prasad 
inasmuch as it was acquired by the joint 
Ubour and exertion of all the three brothers 
in which his adopted son and grandson, 
acquired interest by birth, is correct. Eo- 
feronce has been made on behalf of the 
defendants.respondonts to three wills made 
by Govind Prasad on nth December 1025 (Ex. 
B.3/D.W.2) on 9th March 1927 (Ex. li.2/D.W.l) 
and on 29th July 1929 (Ex.n.39) in support 
of the fact that Govind Prasad treated the 
property as liis own solf-acquired property 
and that ho should not be allowed to go 
back upon tho recitals in those wills. We do 
not tliink that either Govind Prasad, or tho 
present plaintiff, is estopped from challeng- 
ing the alienations in dispute on the ground 
that at some previous time Govind Prasad 
dealt with the property as if it wore his 
own self-acquired property. In any case the 
admissions made by Govind Prasad are by 
no means binding upon the plaintiff-appel- 
lant, who claims independently under tbe 
■law. Tbe recital in Ex. B.3/D.W. 2 shows 
that Govind Prasad calls himself the abso- 
lute owner of tho property in his possession 
since tbe date of the partition. Whether it 
IS a wrong statement of fact or it is a wrong 
inference of law drawn by Govind Prasad 
as regards the character of the property in 
his possession, it is scarcely necessary to 
Ray. It IS clear however that tho statement 

13 in no way binding upon tho plaintiff, 
appellant. 

Exhibit B.33 shows that the recitals made 
therein were introduced with a definite do- 
sign to deprive the plaintiff.appellant of his 
rights in the property and to dispose of it 
as self.acquired property. It appears that 
Uovind Prasad got offended with the plain, 
tiff because the plaintiff did not behave 
properly towards his teacher and went awav 
to hve with his natural father Munne Lal. 
-this fact 18 proved from tho evidence not 
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only of p. w. 8, Govind Prasad, but also 
P. \v. 9, Gulab Chand and Mt. IBitti Bibi 
oxamined on commission. The conduct of the 
plaintiff may well have caused legitimate 
offence to Govind Prasad and this may have 
been one of tho reasons which led him to 
make the said will. 

It has been strenuously contended on 
behalf of the defondants-respondenfcs that if 
Basant Lal had been adopted before tbe 
partition in 1910, he would have participated 
in the one. third share of his father on allot, 
ment by partition, but since Basant Lal was 
born after the disruption of tho joint family 
property, he could not liave claimed by birth 
an interest in the property allotted to his 
father on partition, and that his father alone 
was the owner of that property which was 
separate property. Learned counsel has notl 
been able to cite any authority directly 
upon this point in support of this conten- 
tion, and having regard to the view clearly 
enunciated by Sir Dinsbab 'Mulla in his 
book on Hindu law and the various autho. 
ritios referred to by us, we are unable to 
accept that contention. Our finding there, 
fore is firstly that there was an ancestral 
nucleus banded down from tho time of 
Jaw.ahir Lal to his sons and tho subsequent 
acquisitions must be presumed to be joint 
family property. Wo also find that Govind 
Prasad carried on business along with his 
two brothers and acquired property by joint 
labour and exertions, which they partition- 
ed in the year 1910, and that both Basant 
Lal and the present plaintiff' would be en- 
titled to a share in that property by tho 
more incident of birth. Tbe trial Court re- 
marked under issue i as follows: 


It is Iruo that if properties nro purohasod and 
acquired with the assistauco of tho auccstral pro- 
perty they would also acquire a status of ancestral 
property. The plaintin was required to trace and 
connect tho amounts invested by defendant 1 with 
such amount and business which might have been 
loft by Lala Jawahir Lal on his death. But I do 
not find sufTiciont evidence on the record for it. 

Wo do not agree with tho trial Court 
that having proved an ancestral nucleus it 
was tho further duty of tho plaintiff to trace 
and connect the amounts, invested by defen- 
dant 1 , Govind Prasad, with the properties 
which may have been left by Jawahir Lal 
on his death. No such duty in our opinion, 
is oast upon the plaintiff, oa we have already 
observed in view of tho decision of their 
Lordships of tho Judicial Committee in 
10 M I A 490.® Wo are therefore unable to 
uphold the decision of the trial Court upon 
issue 1 , which is the rriain issue in the case. 
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Tho learned counsel on behalf of the defen- 
dants- respondente has contested the finding 
of the trial Court on issue 5. The trial 
Court has negatived the existence of the 
custom. The plea as regards the custom was 
not raised in the written statement by the 
defendants. It was raised for the first time 
on 4th January’ 1934, in oral pleadings before 
the lower Court. Mr. Makund Behari Lal 
appearing on behalf of the defendants stated : 

By virtue of the custom among the Digsmbari 
Jains of India a father is the absolute owner of the 
ancestral property. 

We agree with the trial Court that the 
custom set up by the defendants has not 
been established. The witnesses on the 
point are D. Ws. 8, 5 and 7. D. W. 5, Sarup 
Cband states in examination. in-chief t 

Among Jains, a father is the absolute owner of 
his property, whether self-acquired or ancestral. A 
son has no right in it in the lifetime of bis father. 
Such is the custom amongst the Jains. 

Sarup Chand himself isanOswalSwotam- 
bar Jain. He says that Agarwals and 
Oswals are two dilTeront communities and 
he is not on visiting terms with Agarwals. 
Ho admits that be made no enquiries from 
Agarwals, nor from Digambar Jains, as be 
is not on visiting terms with them. He also 
admits that he did not enquire from Munne 
Lal as be was an Agarwal and he bad no 
connexion with him. We are of opinion that 
tho evidence of this witness was rightly 
rejected by tho trial Court as worthless. 
D. W. 7, Bechu Lal, states that Chhedi Lal 
was the son of Kedar Nath and he was an 
Agarwal Jain. He also says that he and 
Govind Prasad are of the same family. 

D. w. s, Ham Dass, has admitted in his 
statement that Chhedi Lai’s father had a 
shop for wholesale business and Chhedi Lal 
had partitioned with his father. We there- 
fore find that far from there being any 
custom clothing a Digambar Jain with ah. 
solute ownership of ancestral properties 
Chhedi Lal actually obtained a share on 
partition with his father. Two witnesses 
produced on behalf of the plaintiff, Ganga 
Ram (P. W. 10 ) and Shekhar Chand (P. w. ll), 
who are both Digambar Jains, rebut the 
custom. Ganga Ram states that he filed a 
suit for partition against his father and got 
a share on partition through Court, Shekhar 
Chand gives instances of Digambar Jains 
who obtained shares on partition from their 
fathers in the ancestral property. We are 
clearly of opinion that the custom is not 
proved. 

Two decisions were relied upon in sup. 

1041 0/31 A 82 


port of the custom. Exhibit B.68 is a decision 
of Mr. Jwala Prasad, subordinate Judge, 
dated 19th August 1899 who held that ac- 
cording to tho custom of the Swetambar 
Jains, to which community the defendant 
belonged, a father had absolute power to 
alienate his ancestral property. Exhibit B.54 
is another decision of Mr. Jwala Prasad dated 
27th August 1000 in appeal in another case 
where be held that according to the custom 
a Jain father bad absolute power to alienate 
the ancestral property. It has not been 
shown whether the custom as established 
in this case related to Digambar -Tains. 
Reliance has been placed on behalf of the 
defendants. respondents on a case in 5 0 W n 
615."* This cose related to tho Oswal com- 
munity. It was observed that the Oswais 
are a tribe who could have customs abro- 
gating the law. Under a custom which is 
binding on such Jains as belong to the Oswai 
tribe the father in a joint family has a right 
to alienate tho ancestral pro}>erty as he 
wishes and where such father alienates a 
house for the purposes of religion both by 
a will and by a deed of trust the alienation 
cannot be challenged by bis adoptive son. 

In a case in 14 Luck 483"* it was remarked 
by a Bench of this Court that tho Jains are 
divided into two main sects of Swetambaris 
and Digamharis and that while the Oswal 
and Srimal are branches of the Swetambari 
sub. sect, Agarwal and Kbandelwal are the 
main divisions of the Digambari sect. The 
custom pleaded in the case was definitely 
confined to the Digambar Jains. The deci. 
sion in 5 O W N 515'* relates to the Oswais 
and not to'the Agarwals. Consequently, that 
decision has no bearing on the present case. 
The observation in 6 o w N 515'* to the effect 
that the distinction between Digambari 
Oswais and Swetambari Oswais is a distinc- 
tion of religions rites and has no hearing on 
their personal law, does not help the case 
of the defendants-respondents. It is a well- 
settled principle of law that the custom set 
up should be strictly proved and should not 
be extended by analogy. Tho custom plead- 
ed in tho present case was a specific custom 
applicable to Digambar Jains. This custom 
has in our opinion not been satisfactorily 
established. We therefore hold in agreement 
with the opinion of the trial Judge that tho 
af oresaid custom is not proved. 

24. (-28) 15 A I R 1928 Oudh 848 : 110 I C 180 : 
SOWN 615, Milap Ohaud v. Mt. Mobni Bibi. 

25. (’89) 26 A I R 1989 Oudh 113 : 180 I C 129 ; 
14 Luck 483 : 1989 OWN 234, Nemi Chand v. 
Bantosh Cband. 
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The result is that allow the appeal 
with proportionate costs, set aside the judg- 
ment and decree of the trial Court and 
grant reliefs (b) and (c) to the plaintiff in 
terras of the prayer made in the plaint. As 
regards the relief (a) mentioned in the plaint 
the trial Court did not express any opinion 
in view of its finding on issue l which we 
have reversed. Paragraphs 12 and 13 of the 
plaint which related to relief (a) of tho 
plaint were denied by the defendants in 
para. 26 of the written statement who repu- 
diated their liability to pay any damages. 
The plaintiff in paras. 26 and 27 of his repli- 
cation reiterated his claim against the de- 
fendants. Issue 0 framed by the trial Court 
must be considered to cover the point relat- 
ing to relief (a) of tho plaint. .\s we have 
already stated, this has not been decided. 
Wo therefore'remand the case to the trial 
Court for a determination of the question 
of the liability of the defendants-respon- 
dents in regard to tho above-mentioned 
matter. 

d.s./r.k. Case remanded. 
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llari Saran Das — J udgment-debtor 

Appellant 


V. 

liar Kishan Das — Decree-holder 

Respondent. 

Exd. of Decree Appeal No. 1 of 1940, Decided on 
lOtb DocemVet 1940, against order of Civil Jodeo 
Gonda, D/- 22nd December 1939. 

(a> U. P, Encumbered Estates Act (25 of 
1934), S. 7 (3)— S. 7 (3) does not bar execution 
ot all decrees— Bar under S. 7 (3) is limited to 
decrees on private debt incurred after order 
under S. 6 of the Act — Decree based on liabi- 
lity for unliquidated damages or public debt is 
not barred — Decree for costs being one based 
on unliquidated damages its execution is not 
barred by S. 7 (2) and (3). 

Section 7 (8) cannot bo read as meaning that 
execution of all decrees is barred pending tho pro- 
ceedings under the Act merely because such exMu- 
tion would interfere with tho schemo of tho Act 
The bar under 8. 7 (8) is limited to decrees oU 
tained on tho basis of any private debt Incurred 
after tho passing of tho order under 8. C of tho Act 
and since the word 'debt' in 8. 2 does not include 
a liability for unliquidated damages, there is no 
bar in tho caso of decrees obtained on tho basis of 
a liability for unliquidated damages, nor are 
decrees paued on the basis of a public debt barred 

[P 243 C 1. 2] 

A decroo for costa being a decree passed on the 
bads of unliquidated damages and not one passed 
on tho basis of a private debt within the meanlDs 
of 8. 2 its execution is not barred by 8 7 (2) and 
(8) ; AIR 1940 All 246. Not approved, [P 248 c 2 ; 

P 244 C ij 


Kishan Das (Bennett J.) 4 , 

Estates Act {25 of 
^ ol m 1939), S. 9A-Enactment of 

S. 9A indicates that appointment of receiver 
was not repugnant to Act as it stood prior to. 
section 9A. 


The enactment of S. 9A indicates that there was 
no repugnancy to the appointment of a receiver in 
the Aot as it stood prior to the enactment of sac- 

495 (PB), DisfiKt?. [p 244 q ij 

Encumbered Estates Act (25 of 
1^934 as amended in 1939), Ss. 7 (3) and 9A — 
S. 7 (3) does not contemplate execution of 
decree through medium of receiver (Per Sen. 
nelt J.\ Yorke J. doubting). 

Section 7 (3) does not allow execution through 
tho medium of n receiver in the case of decrees ob- 
tained on tho basis of a private debt incurred after 
the passing of the order under S. 6 of the Act. 

[P 244 C 2 ; P 245 0 Ij 

3/. lEasim. B. p. Mtsra and K. M. Shameem— 

for Appellant, 

NiavialuUah andG. D. Khare—iot Respondent. 


BdDDdtt J, — This is an appeal against an 
order passed by tho learned civil Judge of 
Gonda on 22nd December 1930, in execution 
proceedings. Tho appellant, Hari Saran Das 
alias Satgur Prasad, made an application on 
5th September 1935, under s. 4, Encumbered 
Estates Act, and an order under S. C was 
passed on the same date. He was engaged 
in litigation at the time, and more than two 
years later, namely on 2l8t December 1937, 
a sum of Rs. 5700 odd wag awarded against 
him in an appeal to tho Privy Council the 
decree-holder being tho respondent in the 
present appeal, Har Kishan Das. The civil 
Judge of Gonda whose order is appealed 
against was also tho Special Judge dealing 
with Hari Saran Das’s application under tho 
Encumbered Estates Act. Tbedeoree-holder, 
Har Kishan Das, applied on Gth September 
1939, to the civil Judge for execution of his 
decree. It was said in the application that 
since tho decree was passed after the appli- 
cation under the Encumbered Estates Act 
it wag not affected by it. Tho docreo-holder 
asked that the profits of certain villages 
might be attached and a receiver appointed. 

The judgment-debtor filed on objection 
on the ground that no order for execution 
of any decree could be passed in view of 
the provisions of 8 ub. 8 g.( 2 ) and (8) of 9.7i 
Encumbered Estates Act. The civil Judge 
was of opinion that these provisions did nob 
apply, as the decree hod not been obtained 
on the basis of a private debt incurred after 
the passing of the order under 9. 6. No debt 
existed before tho passing of the decree. Debt 
is defined in 9. 2 as including "any pecuniary 
liability except a liability for unliquidated 
damages." The costs of a suit, ho observed, 
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as long as they remaiD unascertained, are 
unliquidated damages. They become a debt 
as soon as they are ascertained and this 
takes place when the decree is passed. So a 
decree for costs must be treated as a decree 
I)assed on the basis of unliquidated damages. 
The judgment. debtor possessed no property 
except that shown in the list published under 
S. 11, and there was a danger that the whole 
of this property might be absorbed in liqui. 
dation of his debts under the Encumbered 
Estates Act. The Special Judge was of opi- 
nion that the appointment of a receiver 
would not interfere with the scheme for the 
liquidation of those debts, as there should 
be a surplus from which the decree might 
be satisfied, if the scheme was properly 
managed. In these circumstances he consi- 
dered it just and convenient to appoint a 
receiver and he appointed one. 

In appeal against this order, the judg- 
ment. debtor contends that the execution of 
the decree in this way is barred by 3.7 (3), 
that the decree for costs being for an ascer- 
tained amount does not constitute a liability 
for unliquidated damages, and that the 
appointment of a receiver is not justified. 
The main argument of the learned counsel 
for the appellant is however that it would 
be contrary to the scheme of the Encum- 
bered Estates Act to allow execution by a 
decree. holder outside the scope of that 
scheme, and that a decree-holder who has 
obtained his decree after the initiation of 
proceedings under the Encumbered Estates 
Act must wait until the landlord ceases to 
be subject to the disabilities mentioned In 
S. 7 (S), this argument being supported by 
reference to the provisions of 8. a (3) which 
exclude for the purpose of limitation the 
period from the date of the decree to the 
date when the Collector declares that the 
landlord ceases to be so subject. 

It is certainly the case that a decree- 
holder must wait where execution is barred 
|by 9. 7 (3), but I do not read this sub. section 
as meaning that execution of all decrees is 
barred pending the proceedings under the 
JEncumbered Estates Act. Had that been 
the meaning, it would not have been diffi- 
cult for the Legislature to make such a clear, 
^cut provision, but the bar is limited to 
decrees obtained on the basis of any private 
debt incurred after the passing of the order 
under s. 0.^ According to the definition in S. 2 
the word debt’ does not include a liability 
|for unliquidated damages, so that there is 
^no bar in the case of decrees obtained on 
'the basis of a liability for nnliquidated 


damages. There is also no bar in the case of 
decrees passed on the basis of a public debt. 
1 cannot therefore agree with the conten. 
tioD that the execution of all decrees is 
barred merely because such execution would 
interfere with the scheme of the Act. No 
doubt dilBculbies might arise in executing 
decrees against proprietary rights in land 
mentioned in the notice published under 
9. 11 , but I am not satisfied that they are 
insuperable. In the present case at least it 
does not appear that there should be any 
conflict of jurisdiction or interest. I might 
also point out that aub-ss. (2) and (3) of S. 7 
clearly do not altogether bar the execution 
of all decrees; they bur the e.xocution only 
of certain decrees against property men. 
tioned in the notice under S. ll, other than 
proprietary rights in land, and against pro- 
prietary rights in land mentioned in that 
notice. There is no bar to execution by the 
arrest and detention of the judgment. debtor, 
and there is no bar to execution against 
property not mentioned in the list under 
section ii. 

It was argned that once damages are 
liquidated they become liquidated damages 
and can no longer be regarded as unliquidated 
within the meaning of the definition of ‘debt’ 
in S.2. Beference was also made to a single 
Judge case of the Allahabad High Court, 
A I U 1940 ALL 240,^ in which it was ob- 
served that liability for costs is incurred 
when a suit is brought. It was held in that 
case on the basis of this observation that a 
decree for costs obtained during the pend, 
ency of proceedings under the Encumbered 
Estates Act could not be executed against 
the property referred to in s. 7 (2) and f3). 
With all respect I doubt whether these 
propositions are sound. In Halsbury'sLaws 

of England, vol. lO, Edn. 2, p. 85 it is said : 

Damages are termed ualiquidatcd when they 
have Dot been assessed beforehand by the parties or 
some statute, in nbich case the jury are atliberty, 
subject to the rules governiog the measure of 
damages to award such damages as they think fit. 

In the case of costs in an appeal it can 
hardly be said until the appeal is decided 
and orders have been passed about costs 
that there is any debt at all. It is no doubt 
true in one sense that a liability to have 
costs awarded against him Is incurred by 
every appellant when the appeal is prefer, 
red, but the measure of this liability cannot 
be ascertained until the decree is passed, 
and the passing of a decree for damages does 

1. (’40) 27 AIR 1940 AU 245 : 188 I 0 638 : 1940 
A L J 117, Md. BaBbirullab Khan v. Collector 
Sbahjabanpur, Court of Wards. ’ 
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not, in my opinion, make it any the less a 
decree for unliquidated damages. It \ 7 as 
also contended for the appellant that the 
appointment of a receiver could not he justi. 
fied in view of the omission in the Encum. 
bered Estates Act. prior to the amending 
Act of 1980, to make any provision for such 
appointment, and the contention ^as sup. 
ported by reference to a ruling of a Bench 
of the Allahabad High Court in A I R 
1038 ALL 80“ that the Special Judge exercis. 
ing jurisdiction under this Act has no power 
to appoint a receiver in terms of O. 40, Civil 
F. C. Keference was made in this case to a 
Full Bench case, 1936 a L j 605,® in which it 
was held that a mortgagor under a simple 
mortgage is entitled to remain in possession 
of the property till it is actually sold in 
satisfaction of the mortgage decree, and that 
a receiver cannot be appointed of the mort- 
gaged property so as to remove the mort- 
gagor from possession of such property. 

In the present case, however, the appoint, 
ment of a receiver has been made by the 
civil Judge in execution of a decree, and not 
by a Special Judge in proceedings under the 
Encumbered Estates Act. Moreover the 
amending Act of 1930 has made special pro- 
vision in a new s. 9A. for the appointment 
jof a receiver, and though that section is not 
applicable here, its enactment may be 
thought to indicate that there was no re- 
pugnancy to the appointment of a receiver 
in the Act as it stood previously. The 
learned counsel for the respondent argued 
that execution by the appointment of a 
receiver does not amount to execution 
against any of the landlord’s proprietary 
rights in land mentioned in the notice under 
8. 11, and that in any event in proceedings 
under the Encumbered Estates Act the land 
remains with the landlord in the 6rst in- 
stance; the rent is paid to him and is move- 
able, not immovable property. A number of 
rulings were cited in support of this con- 
tention. In 46 ALL 924* it was held by the 
Allahabad High Court that when a receiver 
is appointed in execution proceedings be is 
put into the position of the judgment. debtor 
and there is no transfer of the property 
from the judgment. debtor to him. A similar 
view was taken in A I R 1934 ALL 605.® In 

2. (’38) 25 AIR 1988 All 80 : 178 I 0 922 

A L J 1816, Rajondra Singh v. Uma Prasad. 

3. (’86) 28 AIR 1986 All 496:163 10 481:1936 AU 

606 : 68 All 949 (FB), Anaodi Lai v. Bam Sarup. 

4. (’26) 12 AIR 1925 AH 72 : 81 I 0 741 : 46 Ail 

924, Klrterth Olr 7. Klatbura Prasad Bam. 

5. (’84) 21 AIR 1984 All 605 : 150 I C 665 : 1984 

A L J 770, Manohar Singh v. Hakim Riazuddln. 


47 ALL 385,® it was held by their Lordships 
of the Privy Council that where an appeU 
lant's interest in certain villages was a 
right to future maintenance it could not be 
attached and sold, but a receiver could be 
appointed to realize the rents and prodts, 
with direction to pay thereout a sufficient 
and adequate sum for the maintenance of 
the appellant and bis family, and to apply 
the balance, if any, to the liquidation of 
the debt. 

Learned counsel for the appellant referred 
to the definition of immovable property in 
the General Clauses Act as including ‘bene, 
fits to arise out of land,' and argued that 
benefits such as rent constitute immovable 
property until they are actually paid, and 
that therefore the appointment of a receiver 
for the purpose of realizing rent amounts 
to execution against proprietary rights in 
land, one of those rights being the right to 
collect rent. I am of opinion that it was 
not intended by 8. 7 (8) to allow execution 
through the medium of a receiver in the 
case of decrees obtained on the basis of a 
private debt incurred after the passing of 
the order under s. 6. I base this view prin.i 
cipally on the new S. 9A, which provides 
(in certain circumstances) for the appoint, 
ment of a receiver of the landlord’s proprie- 
tary rights in land. Although this section 
has been recently added, it indicates, I 
consider, what is implied by the appoint* 
ment of a receiver. In the present case the 
receiver has been appointed "to take posses- 
sion over the villages." In my opinion this 
means that ho is to have the same power 


as a receiver appointed under 8 . 9A would 
have. For these reasons, I do not consider 
that there is any force in the contention 
put forward by the learned counsel for the 
respondent on this point. But for the rea- 
sons which I have given earlier, I also cannot 
agree with the learned counsel for the 
appellant that the decree under considera- 
tion was a decree obtained on the basis of 
a private debt. I would find therefore that 
the civil Judge rightly held that s. 7 (3) was 
aot applicable and I would dismiss this 
appeal with costs. 

Yorke J. — I am fully in agreement with 
ny learned brother on the first point, and 
therefore have no hesitation in oonourring 
n the brder dismissing the appeal. As 
lowever I feel aome doubt as to the sound- 
less of the view that a receiver cannot be 

L (’26) 12 AIR 19*25 P 0 176 : 87 I 0 295 : 47 AH 
885 : 62 I A 262 (P 0), Rajindra Naratn Slegn v. 
Mt, Sundar Bib!. 
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appointed in execution proceedings in a case 
to which s, 7 (2) and (8) apply and it is not 
necessary to decide that point in the pr®* 
sent appeal, I prefer to reserve the decision 
of that point until it comes up in a case in 
which it must necessarily be decided. 
G.N./R.K. Appeal dismissed. 
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ATool Chand — Defendant — Aj)pliea?it 

V. 

Phool Chand — Plaintiff — 

Opposite Party. 

Privy CouDcil Appeal No. 13 of 1940, Decided 
on 23td December 1940, application for leave to 
appeal to Uis Majesty in Council. 

Civil P. C. (1908), S. 109 (c) — High Court 
entertaining application for revision under sec. 
115, Civil P. C., against decree passed in terms 

of award Case does not involve decision on 

matter of general public Importance and case 
cannot be certified to be fit one under S. 109 (c). 

A case should be certified to be a fit one to 
appeal to His Majesty in Council under 8. 109 (c) 
only when it is of wider importance and the priu- 
ciplo, when finally decided by their Lordships of 
the Privy Council, would be of benefit not only to 
the people who were directly involved in the liti. 
gation but also to the public at large, that is to 
say, the matter most be one of wider public impor- 
tance and not a matter only of importance to the 
parties concerned : A I R 1940 Oudh 878, Foil. 

(P 240 Cl] 

Their Lordships of tbePrivyCouncil havealready 
themselves clearly recognized that an application 
in revision under S. 115 might be competent in 
cases of decrees passed in terms of award provided 
only that such application was one raising defi- 
nitely a question of jurisdiction or of its illegal or 
irregnlar exercise. Hence, whore High Court has 
allowed revision and if this matter should go to 
their Ix)rdships of the Privy Council, the point for 
decision before them will be whether the applica- 
tion in revision was rightly hold by High Court to 
raise a question of jurisdiction. The decision on 
that point would not Lo a decision on a matter of 
general public importance, and therefore this par- 
ticular ground b not one on which High Court 
should be justified in granting a certificate. 

[P 246 C 2; P 247 0 1] 

Nuimufuflah and Balrom Kriskna Slathur 

for Applicant. 

il. Watxm for Opposite Parly. 

Order. — This is an application under 
S. 109 (c), Civil P. C., for a certi6cate that 
the case is a fit one for appeal to His Majesty 
in Council. The application has arisen out 
of the following oircomstances : In a certain 
partition in a business family the burden of 
the losses on certain transactions in con. 
nection with silver bars was left upon the 
sons of one Manna Lai, Phool Chand and 
Moolcband, the parties to the present appli- 


Phool Chand 

cation. In 1933 Phool Chand and Moolchand 
sought to effect a partition among them, 
selves. In this partition, Phool Chand asser. 
ted that the whole burden of the losses on 
these particular silver bars must be borne 
by Moolchand. A suit having been filed the 
parties appointed a Mr. Rajeshwari Prasad 
arbitrator, and this gentleman prepared a 
preliminary award which was adopted by 
the Court and a preliminary decree passed 
on 80th March 1935. Tho arbitrator Mr. 
Rajesliwari Prasad then took up the work 
of making preparation for a final decree. On 
4th May 1930, he filed his award wliicii pub 
the whole loss on these silver bars on to 
Moolchand. The parties were present when 
the award was filed, ten days were allowed 
for objection and the case came up on iGth 
May. On that date Phool Chand tiled no 
objection and Moolchand was absent. The 
Court accordingly ordered that a final decree 
be passed in terms of the award. 

Three days later on lOtb May 1930, Mool- 
eband filed objections, alleging that he bad 
been ill on ICth May, thus accounting for his 
absence, and further alleging that lie was 
entitled to five days’ extension of limitation 
under 8. 12, Limitation Act, read with Art. 158, 
that being time requisite for obtaining a copy 
of the award. Tho civil Judge accepted this 
application, set aside his first decree and 
admitted the objections and proceeded to 
consider them. On lObh September 1930, he 
allowed tbe objections of Mool Chand and 
remitted the award to tbe arbitrator for 
reconsideration. The arbitrator proceeded 
to reconsider his award in the light of tbe 
remarks made by the Court and to file a 
modified award with respect only to this 
matter of tbe silver bars. This modified 
award was filed on 2nd November 1930. 
Objections were in due course filed dn both 
sides, but these were disallowed, and on 
4th February 1937, a second decree was 
passed by the Court in terms of the modi, 
fied award. Arising out of these proceed- 
ings no less than four applications in revision 
under s. 115, Civil P. C., were filed. Phool 
Chand filed an application No. l against the 
order setting aside tbe first award. He also 
filed an application No. 7 against the order 
of lOth September 1930, remitting tbe award 
to the arbitrator for reconsideration, and be 
also filed an application No. 01 against the 
decree of 4th February 1997. Moolchand 
filed a single application against tbe decree 
of 4tb February 1937. 

In this Court it was conceded that appli- 
cations Nos. 1 and 7 were really against 
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interlocutory ordersand therefore not main- 
tamable, but the points contained in those 
applications were pressed on application 
No. Gi. On the date of hearing Moolcband 
was not present and his application corres- 
ponding to Phool Chand’s application No. Gl 
was not pressed. The case was argued ex 
parte as Moolcband, although he had appoin- 
ted no less than three counsel, did not put 
in an appearance. One of the counsel was 
away in Lahore and the other two had not 
received any instructions. By our order of 
lOth May 1940.* we held that the Court had 
in the first instance acted with material 
irregularity in restoring the case to the 
stage of hearing of objections after it had 
once made a final decree. Secondly, we held 
that it had acted without jurisdiction in 
remitting the award to the arbitrator for 
reconsideration in a case where none of the 
conditions giving it jurisdiction to make 
such an order remitting the award were 
present. In these circumstances we held 
that the first award was entitled to finality 
and we restored the order decreeing the 
suit in terms of the original award. It is for 
jwrmission to appeal to His Majesty in 
Council against this order that the present 
application is filed. 

The first point for consideration relates to 
the conditions in which such an application 
under cl. (c) of s. 109 is to bo granted. The 
question was con.sidered very recently in 
1940 OWN 032,* in which it was hold that a 
case should he certified to be a fit one to 
appeal to His Majesty in Council under this 
clause only when it ie of wider importance 
and the principle, when finally decided by 
t^beir Lordships of the Privy Council, would 
be of benefit not only to the people who 
were directly involved in the litigation but 
also to the public at large, that is to say the 
matter must be one of wider public impor. 
tance and not a matter only of importance 
to the parties concerned. The question is 
whether the present case satisfies those re- 
quirements. Learned counsel for the appli. 
cant has, in his application, given a large 
number of grounds on which it is said that 
the case is a fit one, but he has really pres- 
sed the application seriously on two points 
^ly. His main ground, he says, is that the 
High Court has no jurisdiction to entertain 
an application in revision under Section 116 
again st a decree passed in terms of an 

' Boe A I R 1940 Oudh Tos^ 

I; (’40) 27 A I R 1940 Oudh 378 : 189 I 0 97 • Ifi 
Lock 716 : 1940 OWN 632. Muaaheb Khan v. 
Mj Komar Bakahi. 


Mool Chand V. Phool Chand 


A. I. B. 


award. Therefore this Court had no juris- 
diction to entertain an application against 
the final decree of 4th February 1937, in the 
present case. This ground is based ulti- 
mately on the decision of their Lordships 
of the Privy Council in 29 i a 51 .- The 
head-note runs as follows : 

The object ot the Civil Procedure Code is to 
secure the finality of an award. When it has been 
duly made on a reference in n suit and the Court 
bas refused to set it aside or correct or modify it 
the Court must pass a decree thereon. Under Sec- 
tion 522, that decree is not appealable except in so 
far as i^b may be in excess of or not in accordance 
with the award. Error in law, even upon the point 
whether the referred suit was competent does not 
o award. An .application in revision under 
b. 022 IS also mcompetent, and if in effect to set 
aside an award, is subject also to the Limitation 
Act. Sch. ir, Art. 158 and S. 12. 

The particular remark in the judgment 
of their Lordships on which reliance is 
placed occurs at p. co where it was said r 

Their Lordships are inclined to agree with the 
view of Clarke J . that in the case of an award revi- 
sion would be more objectionable than an appeal. 

If an application in revision were admissible in a 
case like the present, the finality of any award 
would bo open to question. Their Lordships how- 
ever are of opinion that such an application is 
incompetent. 

Later on in this judgment after some 
further remarks their Lordships said: 

The Subordinate Judge does not appear to have 
oxercised a jurisdiction not vested in him by law, 
or to have failed to exercise the jurisdiction lo 
vested, or to have acted in the exorcise of bis 
jurisdiction illegally or with material irregularity. 

It is suggested that their Lordships will 
have to decide, if this matter is allowed to 
go to them or if on a petition for special 
leave they should allow it to go to them, 
whether an application in revision under 
s. 115 is competent at all in cases of decrees 
following upon awards of an arbitrator. It 
appears to us to be perfectly clear from the 
very case upon which reliance is placed (the 
other coses quoted are cases only founded 
ujwn OhulamJilani's case*) that their Lord- 
ships themselves clearly recognized that an 
application in revision might bo competent 
provided only that such application was one 
raising definitely a question of jurisdiction 
or of its illegal or irregnlar exercise. Learned 
counsel for the opposite party is, in our 
opinion, correct in saying that even if this 
matter should go to their Lordships of the 
Privy Council, the point for decision before 
them will not be the general point sugges- 
ted by learned counsel but only the question 
whether or no a revision lay to this Court 

27T6^29 Oal leY : 29 I A sn'e 0^ N 226 : 8 
Bar 164 : 25 P R 1002 (P 0). QhuUm Jiiaal v> 
Muhammad UusMDa 
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in the oiroumstanoes o£ the present case, 
that is whether the present api^cation in 
revision was rightly held by this Court to 
raise a question of jurisdiction. The deci- 
sion on that point would not be a decision 
on a matter of general public importance, 
and therefore this particular ground is not 
one on which we should be justified in 
'granting a certificate. 

Learned counsel for the applicant con- 
cedes that that is bis main point. His first 
further point to which he has drawn our 
attention is the question whether the civil 
Judge bad jurisdiction to pass bis first 
decree dated I6tb May 1930, in terms of the 
award before the expiry of the time allowed 
by 8. 12 read with Art. 158, Limitation Act. 
Even however if we were to concede for 
the purposes of this application that it 
might be that the civil Judge had not got 
jurisdiction so to do and that he was right 
in setting aside bis first decree and restoring 
the case to the stage of hearing of objections, 
that would not have affeoted the ultimate 
decision of the case. The crucial point in 
the case was whether the civil Judge bad 
jurisdiction to remit the award. Learned 
counsel contends that he had authority to 
remit the award. The decision at which 
we arrived was that in the circumstances 
which were present, namely that none of 
the points stated in para. 14 of Sob. 2 was 
present so as to clothe him with jurisdic- 
tion to remit the award, his order remit- 
ting the award was an order made without 
jurisdiction. This question is raised in 
grounds 5 and 6 8tat€)0 in the application. 
It will be sufficient to say that we do not 
consider that these grounds raise a question 
of wider importance such as is necessary to 
justify us in granting a certificate. We ac- 
cordingly reject this application with costs. 
There is a certificate for Rs. 150 on the file. 
The time occupied was however only about 
two hours. We accordingly assess the coun- 
eel's fee at Rs. 75. 

d,S./r.k. Application rejected. 
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Yorke AND Ghulam Hasan JJ. 

S. Hunter — Applicant 

V. 

Chaudhri Ehsan Husain and others 

— Opposite Party. 
Privy Council Appeals Nos. 8, 6, 7, 8 and 12 o( 
1989, Decided on 20tb January 1941; applications 
Cor leave to appeal to His Majesty in Council. 


• Limitation Act (1908), S. 12 (3) — Applica- 
tion for leave to appeal to Privy Council — Time 
requisite for obtaining copy oi decree and judg- 
ment should be excluded. 

A party nho t^eeks leave to appeal to the Privy 
Council is entitled, in computing the period of 
limitation prescribed for such an application, to 
have the time requisite for obtaining a copy of the 
decree and a copy of the judgment on which it is 
founded excluded in computing for purposes of 
limitation the period which has claps^ from the 
date of the judgment: AIR 1926 All 286 ; A I R 
1935 All 258; A I R 1030 Lab 43 aud A I R 1925 
Bind 60, Dissrnf. ; A I R 1925 Mad 1241 ; A I R 
1922 Pat 265 ; A I R 1932 Cal 597 and AIR 1924 
Bom 399, Approitd. (P 248 C 1] 

R. J5. Lol — for Applicant. 

I. A. Abfcosi — for Opposite Party. 

Order. — These are five applications aris- 
ing out of the judgment of a Bench of this 
Court, of which one of us was a member, 
reported in 1939 OWN 420.* That was a 
judgment in eight appeals arising out of 
two suits, NOS. 2 and 3 of 1935 filed on the 
original side of this Court bub transferred 
to and decided by a civil Judge specially 
deputed to hear them. One of these was a 
suit by trustees to recover possession of a 
trust estate and the other was an adminis- 
tration suit. Of the present applications No. 3 
is an application by Mr. H. Hunter, defen- 
dant in the trust suit. That suit was dis- 
missed by the trial Court but the appeal 
was successful and the suit was decreed by 
this Court. The valuation is much in excess 
of Rs. 10,000 and therefore the applicant of 
this application, No. 3, is entitled bo the grant 
of the certificate asked for. Applications 
Nos. 6, 7, 8 and 12 are applications by parties 
to the administration suit. The administra- 
tion suit was decreed in part by the trial 
Court which gave directions to the trustees 
how to administer the trust and adjudicated 
upon the rights of the various creditors who 
were defendants to the suit. By our decree 
in appeal we varied the decree of the lower 
Court so as to include the applicant of 
application No. 3, Mr. H. Hunter, among 
the creditors in respect of whom the Court 
below will pass a final decree showing the 
claims and liabilities of the various bene- 
ficiaries. It is not in dispute that the valua- 
tion of all these appeMs is in excess of 
Rs. 10,000, and it follows that as we have 
varied the decree of the lower Court by our 
decree in appeal, the applicants are all, sub- 
ject to any other objections, entitled to the 
grant of the certifica te prayed for. 

1. ('39) 26 A I R 1939 Oudh 161 : 181 I C 155 : 14 
Luck 648: 1989 OWN 420, Matiouzzamau Kbaa 
V. H. Hunter. 
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In the case of the applicants of applica- 
tions Nos. G, 7 and 8 no objection has been 
raised. In the case of the application of 
Chaudhri Sharafuzzaman No. 12 , it is con- 
tended that the application is barred by 
limitation, on the ground that the applica- 
tion ^as filed after the period of 00 days 
allowed under Art. 179, Limitation Act. In 
calculating the period of limitation, the office 
has allowed the period occupied in the 
obtaining of copies of the decree and tlie 
judgment. It is pointed out that o. 45, R. 3 
does not require that a copy of the judg. 
ment be filed along with an application for 
leave to appeal to the Privy Council, and it 
is contended that s. 12 . Limitation Act, does 
not permit this time requisite for obtaining 
a copy of the decree and the judgment to 
be excluded. 

Had it even been shown that this was a 
correct view of the law we should, we think, 
have been bound to take into consideration 
the admitted practice of the office of the 
Court in making allowance for the time 
occupied in obtaining these copies, and to 
have applied s.5. Limitation Act. On a 
careful consideration, however, of the terms 
of R. 12 , Limitation Act, and the cases quoted 
at the bar with reference to this section, we 
are of opinion that the practice of the office 
of this Court is founded on a correct view 
of the law and that a party wiio seeks leave 
to appeal to the Privy Council is entitled, 
in computing tho period of limitation pre- 
scribed for such an application, to have the 
time requisite for obtaining a copy of the 
decree and a copy of the judgment on which 
it 18 founded excluded in computing for pur- 
Iposes of limitation the period which has 
jelapsod from the date of the judgment. On 
behalf of tho opposite party reliance has 
been placed particularly on two Allahabad 
cases and a Lahore case. In a i r 192C ALL 
28G it was held that 

eut^eection (8) of 8. 12 does not apply to a case 

in a" ^ appeal to Uls Majesty 

in Council, and so such an applicantisnot entitled 
to exclude the time for obtaining a copy of tho 
judgment of tho High Court. 

This decision was based on the view that 
the language of sub s. (.3) when contrasted 
with that of sub a. ( 2 ) clearly contemplated 
the exclusion from the scope of sub s. ( 3 ) of 

case of an application for leave to appeal, 
r urther, the learned Judges took note of the 
lact that the rules of the Allahabad High 
Lourt did not make it necessary that the 


A. I. R. 
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applicant should, at the time of filing his 
application for leave, file also a copy of the 
judgment on which the decree was founded 
The same view was taken by another Bench 
of the Allahabad High Court in 57 All 76 i * 
In Lahore in a I R 1939 Lah 43,'* a Division 
Bench held that 

in computing the period of limitation for an appU- 
cation for leave to appeal, the time requisite for 
obtaining a copy of the judgment cannot boexcludod. 

The view taken in this judgment also was 
that 

the wording of sub-ss. (2) and (3) of S. 12, Limi- 
tation Act, is 80 unambiguous that it is not 
necess.ary to refer to any authorities at all. 

It was considered that sub-s. (3) bad no 
reference to applications for leave to appeal 
but referred only to actual appeals or appli- 
cations for review of judgment. The same 
view was taken by the Sind Judicial Com- 
missioner’s Court in 78 I c 953.® On behalf 
of the applicants, it is pointed out that the 
decisions quoted appear to lose sight of the 
fact that the wording with which sub-s. (3) 
begins repeats exactly the words with which 
sub-s. ( 2 ) closes. Sub-ss. ( 2 ) and (3) run as 
follows ; 

(2) In computing the period of limitation pres- 
cribed for an appeal, an application for leave to 
.appeal and an application for a review of judgment, 
the day on which tho judgment complained of 
was pronounced, and the time requisite for obtain- 
ing a copy of the decree, sentence or order appealed 
from or sought to bo reviewed, shall be excluded. 

(8) Where a decree is appealed from or sought to 
be reviewed, the time requisite forobtnining a copy 
of the judgment on which it Is founded shall also 
be excluded. 

It is to be noted that although sub.s. ( 2 ) 
relates to tho compuljation of the period of 
limitation prescribed for ( 1 ) an appeal, (2) 
an application for leave to appeal and (3) an 
application for a review of judgment, the 
time which is to be excluded is stated to be 
the time requisite for obtaining a copy of 
the decree, sentence or order, (l) appealed 
or ( 2 ) sought to be reviewed. There is no 
mention in these closing wordsof the decree, 
sentence or order "sought to be appealed 
from" or "from which leave to appeal is 
sought," that is to say that the enactment 
under the words '* appealed from” has 
lumped together cases of (l) an appeal and 
( 2 ) an application for leave to appeal. The 

3. (’35) 22 AIR 1985 All 258 : 167 I C 170 1 67 All 
761 ; 1936 A L J 291, Gaokwar Raroda Slate 
Railway v. Muhammad Habib«u)lab. 

4 . (*89) 26 AIR 1939 Lah 43 : 179 I 0 912 : I L R 

(1939) Lah 180 : 41 P L R 152, Punjab Co.opora- 
tiva Bank Ltd., Amritsar v, Punjab National 
Bank, Ltd** Amrittar. ^ 

5e (*25) 12 AIR 1925 Sind 00:78 10 953: 17 SLR 
300, Nur Mahomed v. IlataomaK 
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argument proceeds, as we think, logically 
that the words “appealed from” or “sought 
to be reviewed” in 9ub.s.(3) of this section 
must properly be interpreted as carrying 
the same meaning which they carried in 
8ub-8. (2), and it will follow that the words 
“appealed from” are sufficient to cover not 
only an appeal bat also an application for 
leave to appeal. We are of opinion that there 
is much force in this argument. The view 
suggested is the view which is apparently 
held in at least four of the High Courts in 
India. In 48 Mad 939® it was held that 
ia the case of an appHcatioo for leave to appeal to 
the Privy CoqdciI the time requisite for obtaining 
a copy of the judgment appealed against can, 
under 8. 12 (8), Limitation Act, be excluded in 
calculating limitation. 

Their Lordships pointed out that in any 
case this was a very reasonable ix}sitioD, 
because a proi)er application for leave to 
appeal could not be drawn up, unless the 
party or his pleader had before him a copy 
of the judgment. The reasoning upon which 
the interpretation of the section was based 
is the same reasoning which has been put 
before us. The same view was taken by the 
Patna High Court in A 1 R 1922 Pat 255^ and 
69 Cal 251® also supports the applicant’s con. 
tentioD. In that case a learned Judge of the 
Calcutta High Court in delivering judgment 
on an application for leave to appeal re. 
marked : 

I also think that, under 6. 12. a party in a ca&e 
such Bfl this is entitled to the time required to 
obtain a copy of the judgment. 

That the same is the practice in Bombay 
is shown in 48 Bom 442.® In the judgment 
of one of the Judges at p. 44G we find the 
remark : 

Iteduoling the time requisite for obtaining the 
copy of the judgment it would appear that according 
to the period of limitation prescribed by Act 20 
of 1920 for such an application, the application 
should have been filod by 2Dd July 1921. 

It is clear from this remark which is con- 
firmed by a remark in the judgment of the 
learned Chief Justice at p. 443 where he says: 
“allowing for the time required for obtain, 
ing the copy of the judgment, the three 
months expired on 8rd July 1921,“ that in 
^e Bombay H|g^Court the practice is that 

6. (*25) 12 A I R 1926 Mad 1241’: 90 I 0 601 : 48 
Mad 989: 49 M L J 418, In re Secy, of State. 

7. (’22) 9 A 1 R 1922 Pat 266 : 60 I 0 88 : 1 Pat 
429: 3 P L T 289, Mababir Prasad v. Jamuna 
Bingb. 

8 . ('82) 19 A I R 1982 Cal 667 : 189 I C 236 : 69 
Cal 251: 86 OWN 127, Commissioner of Income- 
tax, Bengal v. Bbaw Wallace & Co. 

9. ('24) 11 A 1 R 1924 Bom 369 : 80 I C 862 : 48 
Bom 442: 26 Bom L R 895, Nagindas Motilal v. 
Nllaji Moroba Naik. 


Shankar (Jffarwal J .) 

S. 12 (3) is read as enabling an applicant for 
leave to appeal to exclude in computing the 
period of limitation for his application the 
time requisite for obtaining a copy of the 
judgment on which it is founded. In our 
opinion the view taken by the High Courts 
at Madras, Bombay, Calcutta and Patna is 
preferable to that which has been taken by 
Allahabad, Lahore and Sind, and it is more- 
over in accordance with the practice current 
in this Court. We have no hesitation in 
holding that application No. 12 is nob barred 
by limitation. We order accordingly that 
the necessary certificates as required by o. 45, 
Civil P. C., be granted to the applicants of 
these five applications. 

D.S./R.K. Order a- cordinghj. 
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.■^garwal j. 

Sheo Nath and others — JJebtors- 

objectors — Applicants 

V. 

Tirbeni Shankar — Decree-holder — 

Opposite Party. 

Civil R«vn. Applo. No. 149 of 1989, Decided on 
ISth January 1941, against order of DUt. Judge, 
Unao, D/. 31st August 1939. 

U. P. Encumbered Estates Act (25 of 1934, 
as amended by Act 11 of 1939), S. 46 — S. 46 is 
not retrospective. 

Section 46 is not retrospective and therefore a 
second appeal can lie only in respect of appellate 
orders or decrees passed after the amending Act 
came into force and not to those passed before it, 
and therefore a revision with respect to an appel. 
late order passed before the amending Act came 
into force, cannot bo treated as second appeal even 
though the revision were filed after the amending 
Act came into force : A I R 1940 Oudh 335 (P B), 
Rel. on. (P 250 C 1) 

Syed Mohammad — for Applicants. 

Mohammad Ayub — for Opposite Party. 

Order. — This is an application for revi. 
sioD of an order of the District Judge of 
Unao upholding an order of the Special 
Judge second grade under the U. P. Encum- 
bered Estates Act. The order of the District 
Judge was passed in appeal on 3i8t August 
1939 and this revision was filed on Gtb Octo- 
her 1939. The Encumbered Estates Act was 
amended by Act 11 of 1939 which came into 
force on 30th September 1939. Under the 
law as it stood before the amendment an 
appeal against any decree or order of a 
Special Judge second grade lay to the Dis. 
tricb Judge under s. 45. Under S. 46 the 
order of the appellate Court was final. It 
was held by a Full Bench in 1940 0 A 1 C 8 * 
1. ('40) 27 AIR 1940 Oudh 385 ; 189 I C 265 r’Ts 
Luck 612 : 1940 O W N 646 : 1940 0 A 408 (FB), 
AH Mohammad v. Kbwaja Khalil Ahmad. 
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that the finality given to appellate orders 
in s. 40 could not be challenged by appeal 
or revision. The revision was therefore 
incompetent. 

Under the amendment, a second appeal 
has been provided from an appellate decree 
or order of the District Judge on certain 
grounds. I have been asked by the learned 
counsel for the applicant to treat this revi- 
sion as a second appeal. It was held in the 
Full Bench case above referred to that the 
amended Act ll of 1939 had no retrospective 
effect. The learned counsel for the applicant 
says that this revision was filed after the 
Act had come into force and so the applica- 
tion for revision can be treated as a second 
appeal. The decree of the appellate Court 
was passed before Act ii of 1939 came into 
force and the opposite party acquired certain 
rights under it. As remarked in the Full 
Bench case, the advantage gained by a party 
cannot be taken away by the provision of a 
se^nd appeal after noth September 1939. I 
think a second api^eal can lie only in respect 
of appellate orders or decrees passed after 
the amending Act came into force and not 
to those passed before it. I therefore hold 
that no revision lay and I cannot treat the 
revision as a second appeal. The application 
is rejected with costs. 

g.n./r.k. Application rejected. 

(28) A. I. R. 1941 Oudh 280 
Thomas C. J. 

Emperor 

V. 

Bishun Narain — Accused. 

Criminal Reference No. 49 of 1940, Decided on 
23rd January 1941; reference made by Sessions 
Judge, Unao, D/- 12th December 1940. 

Motor Vehicles Act (1939), S. 112 — Words 
Act” do not include convictions under 
old Act of 1914 and such convictions should not 
be taken into account in imposing fine under 
section 112. 

^tion 134 of the present Act repeals the Motor 
Vehicles Act of 1914 and there is no saving clause 
tn the present Act. Hence the words "this Act” do 

not include convictions under the old Act of 1914 

and previous convictions of an accused under that 
Act cannot be taken into account in imposing a 
fine under S. 112 of the present Act. [P 250 C 2) 

Assistant Ooiernmenl AdvocaU—tor the Crown. 

Iqbal AH, uith accused tn person— for Accused. 

Order. — This is a reference under 
8. 438, Criminal P. C., by the learned Ses- 
eions Judge of Unao recommending that the 
fine of Rs. 100 imposed on the accused be 
reduced to Rs. 20 . Bishun Narain, motor 
driver of motor lorry No. 171 of Unao, was 
convicted under 8. 112 of Act 4 of 1939 (Motor 


A. I. B* 

Vehicles Act) for breach of R. 79 (yiji) 
Motor Vehicles Eulea of 1940, for carrying 
passengers in excess. He was entitled to 
carry 31 passengers, but was caught carrying 
46 passengers of whom four were children. 
The learned Sub. divisional Magistrate of 
Hasanganj who tried the case sentenced the 
accused to a fine of Rs. 100 in view of hU 
three previous convictions, or in default to 
undergo simple imprisonment for three 
months. The accused filed a revision against 
his wnviotion and sentence, and the learned 
Sessions Judge has referred the case to this 
Cloart as in his opinion the fine of Rs. 100 
under s. 112 , Motor Vehicles Act of 1939 , is 
illegal. The section is as follows: 

Whoever contravenes any provision of this Act 
or of any rule made tbcreuodec shall, if no other 
penalty is provided for the offence, be punishable 
with fine which may extend to twenty rupees, or 
if having^ been previously convicted of any offence 
under this Act he is again convicted of an offence 
under this Act, with fine which may extend to 
one-hundred rupees. 

Section 134 of the said Act repeals the 
Motor Vehicles Act of 1914 and there is no 
saving danse in Act 4 of 1989. The question 
for consideration is whether the three pre- 
vious convictions of the accused under the 
Act of 1914 can be taken into account in this 
case. If so, the imposition of fine of Rs. 100 
is correct. If not, the maximum amount 
under 8. 112 is Rs. 20 only, The learned As- 
sistant Government Advocate bas couoeded 
that the previous convictions cannot be 
taken into consideration in view of the 

wordings of s. 112. The words are 
If having been previously convicted of any offence 
under (his Act, bo is again convicted of an oflonoe 
under this Act. 

The applicant bad three previous convio* 
tiona under the old Act. In my opinion the 
words ''this Act” do not include convic- 
tions under the old Act. I therefore accept! 
the reference and reduce the fine from RS. 

100 to Rs. 20. I must point out for the beue* 
fit and future guidance of the learned Magis. 
trate who tried this case, that the accused 
seems incorrigible and the fine which is im- 
posed on him probably will be paid by the 
owner of the motor lorry. It is no punish- 
ment to the accused. The proper course for 
the Magistrate was to cancel the aocused s 
licence for a period of at least six mouths, 
and if this accused is brought up again for 
an offeuce under the Motor Vehicles Act, 
the Magistrate will do well to cancel hia 
licence either for a period of one year or 
six months. 

N.K./R.K. Reference accepted. 
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ZiAUL Hasan and Yorke JJ. 

PL Tribeni Prasad Tewari — Plaintiff 

— Applicant 

V. 

Ml Pukmin Devi and others — 

Defendants — Bespondents. 

Civil Misc. Appln. No. 828 of 1939, Second 
Appeal No. 85 of 1936, Decided on 13tb November 
1940. 

Civil P. C. (1908), O. 41, R. 11 and Ss. 151 
and 152 — Second appeal from decree of District 
Judge dismissed under O. 41, R. 11 — Jurisdic- 
tion to amend decree lies with District Judge 
and not with High Court. 

Where a second appeal is filed to the High Court 
from the decree of the District Judge and the High 
Court dismisses the appeal under O. 41, R. 11, the 
decree of the District Judge is loft intact. Conse. 
quently, the jurisdiction to amend the decree lies 
with the District Judge and not with the High 
Court: 21 Bom 648; AIR 1982 Pat 238; AIR 
1933 Nag 117; A I R 1928 All 679 and A I R 1914 
P 0 66. Rel. on. [P 251 C 2 ; P 252 0 1) 

B. K. Dhaon — for Applicant. 

Ahhtar Husain — for Opposite Party No. 2. 

Order. — This is an application for amend- 
ment of an appellate decree of the learned 
District Judge of Lucknow in so far as it 
awards costs to the appellant in that Court 
against the present applicant, who was res- 
ixindent 9 in his Court. The suit was one 
for partition of joint family property brought 
by one Pandit Tribeni Prasad Tewari and 
the present applicant was defendant 8. It 
was decreed and one of the defendants, 
namely Sheo Dulare, defendant 2 , appealed 
against that decree to the learned District 
Judge. This appeal was allowed and the 
appellant awarded costs against “the an- 
swering respondents 1 , 4 and 9." A second 
appeal was filed in this Court on 12th Janu- 
ary 1938, but it was dismissed under o. 41, 
R.li, Civil P. C., on I2th August 1938. On 
24th April 1939, the present applicant applied 
to the District Judge for amendment of the 
decree but this application was dismissed 
on 25th April 1939. The learned counsel for 
the applicant contends that as the appli- 
cant put in no defence in the trial Court 
and did not oppose the appeal in the Court 
of the District Judge, she ought not to 
havo been saddled with the costs of the 
appeal. On behalf of the opposite party, it 
is urged that the jurisdiction to amend the 
decree in question was with the District 
Judge and that this Court baa no jurisdic- 
tion to amend it as by the dismissal of the 
appeal under o.4i, R.ii, Civil P. C., the 
decree of the District Judge was left intact. 


In support of this argument be relies on the 
cases in 2I Bom 548,^ 11 Pat 409,^ AIR 1938 
Nag 117,* 50 ALL 608* and 36 ALL 850.® The 
learned counsel for the applicant, on the 
other hand, places reliance on the cases in 
24 Cal 759,® 22 Mad 293,^ 95 I C C49® and 30 
ALL 290.® After considering the above cases, 
we are inclinod to accept the view adopted 
in the cases relied on by the opposite party. 
In 86 ALL 350,® their Lordships of the Judi- 
cial Committee observed : 

The ordor dismi&siog the appeal tor waut of 
prosecution did not deal judicially with the matter 
of the suit aod could in no sonso bo regarded as an 
order adopting or confirming the decision appealed 
from. It merely recognized authoritatively that the 
appellant bad not complied with the conditions 
under which the appeal was opou to him and that 
therefore be was in the same position as if be bad 
not appealed at all. 

We are of opinion that this remark applies 
with equal force to a dismissal of an appeal 
under o.41, R.il, Civil P. C. We are also in 
complete agreement if we may say so with 
respect with what Fazl Ali J. says in 11 1 'at 
409^ at p.4ii where be has drawn a distinc- 
tion between Rr. ll and 37 of 0.41 of the 
Code. We may mention that in second civil 
appeal No. 464 of 1925 an application for the 
amendment of the decree of the first appel- 
late C^urt was made to this Court in a case 
in which a second appeal to this Court was 
dismissed for failure to make good the defi. 
ciency in the court-fee and the Hon'ble 
Chief Judge by his order dated ist December 
1927 dismissed the application for amend, 
ment, remarking : 

Tbo appeal to this Court was dlsmissod because 
the appellant refused to make good the deficioncy 
that he was obliged to make good by law. In those 
circumstances the decree of the lower Court stands 
as it is. This Court has no concern with the matter 
being in exactly the same positiou as though no 
appeal had been filed before it. 

This decision adopts the view taken by 
their Lordships of the Privy Council in 36 
ALL 350.® We are therefore of opinion thatl 
by dismissing the appeal under 0.41, R. ii,‘ 

1. ('97) 21 Bom 548, Bapu v. Vajir. 

2. (’32) 19 AIR 1932 Pat 238 : 138 I C 903 : 11 
Pat 409: 13 P L T*484, Batuk Prasad v. Ambika 
Prasad. 

3. (’33) 20 AIR 1933 Nag 117 : 142 I C 143, Sheo- 
lal V. Mohammad Ismail. 

4 . (’28) 16 AIR 1928 AU 679 : 108 I C 664 : 50 All 
608 : 26 A L J 407, Deoki v. Jwala Prasad. 

5. (’14) I AIR 1914 P C 66 : 23 I C 649 : 38 All 
850 (PC), Abdul Majid v. Jawahir Lal. 

6. (’97) 24 Oal 759, Uma Sundari Devi v. Bindu 
Basbini. 

7. {’99} 22 Mad 293, Munisami Natdu v. Muni, 
sami Bcddi. 

8. (’26) 05 I 0 649, Bbagwatl Devi v. Sankor Lal. 

9 . (’03) 80 AU 290: 1908 AWN 109: 5 A L J 584, 
Asma Bibi v. Ahmad Husain. 
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this Court neither conhrmed nor varied the 
decree of the lower appellate Court hut 
allowed it to remain as it was and it was 
therefore the Court of the District Judge 
which could amend the decree. As noted 
above, an application was made to the 
learned Judge to amend the decree but it 
was dismissed on the merits. We are also 
not satished that the applicant was not one 
of the answering respondents in the lower 
appellate Court. It is admitted that she 
engaged a counsel in that Court and the 
record shows that her counsel was present 
on no less than four hearings of the appeal. 
Three of these hearings were necessitated 
on account of an application for the substi- 
tution of names of the heirs of a party who 
had died. The decree of the learned District 
Judge was passed on 30th November 1937 and 
the applicant’s name was clearly included 
among the answering respondents against 
whom costs were awarded to the appellant. 
The applicant however took no steps to 
bring the matter to the notice of the learned 
Judge till 24th April 1039. and as we have 
already said, the application for amendment 
was dismissed by the learned Judge on the 

merits. The application is dismissed with 
costs. 

D.s./r.k. Application dismissed. 


(28) A. I. R. 1941 Oudh 262 

Bennett J. 


Kazim IJusain — Plahili// 

Appellajil 

v. 

Ml. Manijala Devi and another 

Defendants — Respondents. 
Second Civil Appeal No. 368 of 1937. Decided on 
Gth January 1941, against order of let Civil Judge. 
Kherl, D/- 3rd June 1937. 


P- Agriculturists’ Relief Act (27 of 1934), 
S. 33 — Debtor must be agriculturist at date ol 
loan as well as at date of suit. 


For the purpose of 8. 33 an agriculturist debtor 
must bo an agriculturist at the dat® of the loan as 
well as at the date when the suit is brought. 

w . CP 253 Cl] 

M. Wasxm — for Appellant. 


R. B, TjoI and M, .)/. Bal — for Bespondent 2. 

Judgment. — This is a second civil appeal 
from the judgment and decree passed by 
the learned first civil Judge of Kheri, on 
3rd Juno 1937 setting aside in first appeal 
the order passed by the learned Additional 
Munsif of Kheri decreeing the suit brought 
by a debtor for accounts under s. 83, Agri. 
cultunate’ Relief Act. The suit was brought 
oy Shan Sahib Syed Kazim Husain against 


two brothers, Seth Pearey Lai and Seth Ram 
Swamp for a settlement of account in res- 
pect of a loan transaction evidenced by a 
mortgage deed dated 2i8t June 1923, executed 
by him in their favour. The defendants 
contested the suit, alleging that the plaintiff 
was not an agricnlturist within the meaning 
of the Act. Seth Pearey Lai died during the 
pendency of the appeal and his widow 
Mt. Mangala Devi has been brought on the 
record in his place. Orders relating to the 
substitution of Seth Pearey Lai’s repre. 
sentatives were passed by Hamilton J. in 
March and October 1939. There has been 
some argument by counsel on the construe- 
tioD to be placed upon these orders, bat they 
were construed by the office to mean that 
Mt. Mangala Devi should be substituted for 
her deceased husband Seth Pearey Lai, and 
I can see no reason to think that this was 
not Hamilton J.'s intention. From his order 
of 3rd October 1939, this is, I consider, quite 
clear. 

The only questions that fall to be deter- 
mined in this second appeal are firstly 
whether for the purpose of S. 33, an agri- 
culturist debtor must be an agriculturist at 
the date of the loan as well as at the date when 
the suit is brought; and secondly whether 
the appellant was assessed to an amount of 
income tax for the years 19-27.28 and 1928-S9, 
which debarred him from taking advantage 
of the Agriculturists' Relief Act as an agri- 
culturist. The Munsif found that the appel- 
lant was an agriculturist both when the loan 
was advanced and also when the suit was 
brought, though he held that it was not 
necessary that be should have been an 
agriculturist when the loan was advanced. 
The civil Judge on the other hand held that 
it was necessary that the appellant should 
have been an agriculturist at the time when 
the loan was advanced, and that he was not 
an agriculturist at that time because in the 
years stated he was assessed to an amount 
of income-tax which exceeded the local rate 
payable on the land held by him. The civil 
Judge accordingly set aside the Munsif’s 
order decreeing the appellant's suit and 
dismissed it with costs. The civil Judge 
thought that it would be very anomalous if 
a debtor who was taking advantage of the 
provisions of S. 83 was not an agriculturist 
at the date when the money was lent. Ho 
pointed out that under the provisions of 
chap. 5 of the Act a creditor has to maintain 
regular accounts in respect of loan tranffic- 
tions and that under S. 34, penalties are im- 
posed upon the creditor who fails to maintain 
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suoh accounts. If it was not necessary for a 
debtor to be an agriculturist at the time of 
the transaction the creditor would be in a 
difficult position. He might advance money 
to a person who was not at the time of the 
loan an agriculturist and in that case he 
would not be required to maintain regular 
accounts under S. 32. But the debtor might 
subsequently at any time become an agri- 
oulturist and then the maintenance of regu- 
lar accounts would at once become necessary. 

1 agree with the Court below that difli- 
culties might ensue on any other view being 
taken, but I think quite apart from this 
aspect of the matter that it is implied in the 
Act that the debtor must bo an agricultu- 
rist at both dates. It ie true that there is 
an express provision to this eftect only in 
chaps. 2 and 3 of the Act. In s. 8 (chap. 2 ) it 
is provided that no person shall be deemed 
to be an agriculturist for the purposes of 
this chapter unless he was an agriculturist 
both at the time of the advance of the loan 
as well as at the date of the suit. In S. 2i 
(chap. 8) it is provided that no application 
under Ss. li and 12 shall be filed unless the 
applicant is an agriculturist at both those 
dates. It has been argued that the absence 
of any such provision in chaps. 4 and S sug- 
gests that the Legislature did not intend 
that the same principle should be applied to 
cases falling under these chapters. Chap. 4 
relates to rates of interest and chap. 5 to 
maintenance of accounts. It has been held 
by the Allahabad High Court in ILR (1937) 
ALL 614^ and by this Court in 1939 OWN 
752* that for the purpose of S.30 the loan 
must have been taken by a person who was 
an agriculturist at the time of the loan. 
This, in my opinion, is also clear from the 
reference to the word “loan” in that section 
and in Ss. 28 and 20 which also fall in 
chap. 4. According to the definition in 6. 2 

loan moans an advance to an agricultu- 
rist. The word ’loan” is not specifically 
used in s. 83, but the section provides that 
an agriculturist debtor may sue for an ac- 
count of money lent or advanced to, or paid 
for, him by any person, and this implies a 
loan transaction. There is no reason there- 
fore why the same principle should not bo 
applied in the case of s.38 as in the case of 
section 30. 


1. (’37) 24 A I R 1937 All 297 : 168 I C 666 ; ILR 
(1937) All 614 : 1987 A L J 883, Bireshwar Uas 
Bapuli V. Uma Kant Paedey. 

2. (-39) 1939 OWN762:188 I C 517, Phool Chand 
V. Sbyam Bebari Mlsra. 


The other question for consideration is 
whether the appellant should be held de- 
barred from the benefits of the Agricultu- 
rists’ Relief Act by reason of the fact that 
he was assessed to an amount of income-tax 
at the time of the loan which would pre- 
clude his being deemed to be an agricultu- 
rist, when actually there is some reason to 
think that he was not assessed to income- 
tax in his personal capacity, but only in the 
capacity of manager of the estate of his 
sister-in-law and minor son. It is not dis- 
puted that the appellant was assessed to 
such income-tax and paid the income-tax 
assessed in the years 1927-28 and 1928-29, and 
that if such assessment and payment were 
made in bis personal capacity ho would be de- 
barred by the definition of ‘‘agriculturist.’ ’ It 
is contended however that he paid this in- 
come-tax not in respect of his personal lia- 
bility, but in respect of the liability of the 
estate of which he was manager. This con- 
tentiou is based on an order passed by the 
income-tax officer on the appellant's appli- 
cation in 1935. Admittedly, this application 
was made in view of the suit brought the 
following year under s. 33, Agriculturists’ 
Relief Act, it being realized that for the 
purpose of this Act it was necessary to show 
that the income-tax bad not been paid by 
the appellant in bis personal capacity. 

The order of the income-tax officer shows 
that some inquiry was made and that some 
property was recorded in the names of the 
sister-in-law and minor son under the guar- 
dianship of the appellant. It was ordered 
that the appellant's name should be remov- 
ed from the general index register and 
notice should be issued to the lady and 
minor son. The civil Judge considered the 
argument advanced before him that this 
order of the income-tax officer cancelled all 
previous assessments on the appellant in bis 
personal capacity. He considered also the 
argument advanced on the other side that 
s. 35, Income-tax Act, fixes a period of one 
year for rectification of mistakes in assess- 
ment. He was of opinion that there had 
been no rectification of the mistake made 
in the years 1927-29 and that there could be 
no rectification of the mistake. The order of 
the Income-tax Officer merely showed how 
the appellant was to be dealt with in future. 
The civil Judge also thought that it was not 
conclusively proved that the income which 
had been returned by the appellant did not 
relate to him personally, os a witness whom 
he himself produced admitted that he car- 
ried on money lending business. 
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Learned counsel for the appellant argned 
first of all from the provisions of Ss. 22 and 
38, Inconoe-tax Act of 1922 under which 
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notices were issued by thelncome-tax Oflicer. 
Under s. 38 ( 2 ) the Income-tax Officer may 
require any person whom he has reason to 
believe to be a trustee, guardian, or agent 
to furnish him with a return of the names 
of the persons for or of whom he is trustee, 
guardian or agent and of their addresses. 
He suggests that the Income-tax Officer 
must have known of the appellant’s posi- 
tion as he sent him a notice under this sec- 
tion. I do not think that such an inference 
can be drawn or that it would show that the 
appellant was actually assessed to income- 
tax not in his personal but in a fiduciary 
capacity. Admittedly he did not furnish 
the Income-tax Officer with any return 
under s. 38 f 2 ). He merely furnished a re- 
turn of his income, and admittedly did not 
indicate in any manner that the income was 
not his personal income. The Income-tax 
Officer in these circumstances naturally con- 
eluded that the income was his personal in- 
come and assessed him accordingly. 

There can bo no doubt whatever therefore 
that whether the income was derived from 
bis personal property or from other pro- 
perby, the appellant was personally assessed 
to income-tax on it. Apart from this, as the 
civil Judge pointed out, it is not conclu- 
sively proved that the income declared could 
not have related to the appellant. A portion 
of the income declared by him represented 
interest on war bonds of a value of Rs. 6000. 
Learned counsel could not say whether this 
property was bis own or that of his sister- 
in-law and minor son. It is also clear from 
the mortgage on which the suit was brought 
that he was engaged in his personal capa- 
city in transactions of some magnitude. The 
mortgage deed in respect of which accounts 
were sought under S. 83 was executed by 
the appellant for Rs. 20.000 on 2l3t Juno 1923. 

I am not altogether satisfied on these facts 
that^ the appellant acted in good faith in 
making a return solely on his own account, 
and subsequently several years later claim- 
ing that he had made it in another capacity. 

I see no reason therefore to dissent from the 
view taken by the learned civil Judge and I 
accordingly dismiss this appeal vrith costs. 

D.9./R.K. Appeal dismissed. 


uepuiy ^.commissioner, Kheri, Manager 
Court of Wards, Mahewa Estate ’ 

Appellant 

V. 

Dr. Earn Kumar Saxena — Respondent. 

First Appeal No. 81 of 1937. Decided on 23rd 
December 1940. against order of Special Judge, 
First Gr.i(]e, Kheri, D/- 20th April 1937. * 


(a) Limitation Act (1908), S. 19 — Letter 
written by general agent of debtor at his request 
IS acknowledgment — Fact that agent had no 
authority under mukhtamama to make ac- 
knowledgment is immaterial. 


A letter written by the general agent of the deb- 
tor at bis request is a valid acknowledgment. The 
fact that the general agent had no authority under 
the mukhtamama to make an acknowledgment is 
immaterial because he must be deemed to have 
authority independently of the mukhtamama 
when the letter is written at the debtor’s desire ; 
AIR 1927 Oudh 613, Foil. [P 256 C 1] 

(b) Interest — Interest on price of medicines 
supplied by doctor— Doctor’s practice to charge 
interest at certain ratedoes not amountto usage 
— Nor does mention thereof on bill amount to 
contract — No notice claiming interest given — 
Interest can be claimed only under S. 61, Sale 
of Goods Act, on price of medicines but not on 
amount charged as visiting fees. 

A creditor can claim interest (I) on the ground 
of agreement; (2) on the basis of a statute and (8) 
on the ground of usage. A modic.nl practitioner's 
practice to charge a certain rate of interest doesnot 
amount to usage. Nor does mere writing upon the 
bill that interest at certain rate will be charged 
amount to .a contract and whore no notice is given 
tb.at interest will be claimed from the date of de- 
mand until payment the medical practitioner can- 
not claim interest under the Interest Act on tho 
price of medicines supplied by him. Ho can claim 
it only under S. Cl, but that claim docs not extend 
to tho amount charged as visiting fees: AIR 1940 
Oudh 257, Bel. on; A I R 1986 Oudh 52. Be/. 

[P 250 0 2: P 267 0 1] 
U. S. Gupta— tot Appellant. 

il. irojim and Siraj Eusain — for Respondent. 


Jndgment. — This is nn appeal aodor 
s. 45, Encumbered Estates Act. The respon- 
dent is a medical practitioner in Lakbimpar. 

He brought a snit on 26th April 1936 against 
the Deputy Commissioner of Kheri, mana- 
ger of the Court of Wards, Mahewa Estate, 
for recovery of Rs. 3268-8-0, price of medi- / 
cines supplied by him to Tbakur Jai Indra 
Bahadur Singh, Taluqdar of Mahewa, and 
his fee for medical attendance and Rs. 
1693.8-9 interest, total Rs. 4967-0-9. After the 
suit was brought an application under S.4, 
Encumbered Estates Act, was made on be- 
half of Thakur Jai Indra Bahadur Singh. 

The respondent preferred a claim of the 
amount in suit on 8rd January 1986 which 
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•was allowed by the Special Judge. The 
Deputy Commissioner of Eberi has pre. 
ferred this appeal. The plaintiff Dr. Bam 
Eumar Sasena had stated in the plaint that 
Rs. 1764.3.0 were due to him on account of 
the price of medicines and his fee up to the 
end of 1929, and the Baja incurred a further 
liability of Bs. 1059-2.9 in 1930, of Bs. 221.11-0 
in 1931, of Bs. 79-1-0 in 1932 and of Bs. 138-13.6 
in 1938, for the price of medicines and fee. 
He relied on three documents to save limi. 
tation: (l) Bx. 2 dated 6th April 1930 alleged 
to have been written by one Sheo Batan 
Bal, agent of Baja Jai Indra Bahadur Singh 
in his favour. (2) A letter written by one 
Ishnri Prasad, Baja’s Peshkar on 2nd July 
1982 and (8) a letter written by Mr. Mao 
Gregor, the manager of the estate, dated 9th 
June 1933. The plaintiff also claimed inter, 
est nt the rate of 1 per cent, per mensem. 
The lower Court allowed interest at 6 per 
cent, per annum and decreed the rest of the 
suit holding that the letters relied on by 
the plaintiff saved limitation. The findings 
of the lower Court are challenged in appeal. 

There are only two points before us. (l) 
Whether the suit is within time and (2) to 
what interest is the plaintiff respondent 
entitled ? We take first the point of limita- 
tion. It is argued by the learned counsel for 
the appellant that the plaintiff sent a notice 
under 8.17, Court of Wards Act, to the 
manager of the Court of Wards on 13th 
October 1934, and ho stated in it that only 
Rs. 13.8-6 were due to him in respect of the 
years 1932 and 1933 and so he could not now 
turn round and say that the payments made 
in 1932 and 1933 were in respect of the liabi- 
lities incurred by Baja Jai Indra Bahadur 
Singh in previous years. The plaintiff keeps 
day book and ledger. It appears that in the 
year 1932 the balance of the previous year 
was brought forward and after adding to it 
the price of the medicines and the fee in 
1932 all the sums paid were deducted from 
the total amount. The same was done in 
the year 1983. The accounts do not show 
that the payments made in 1932 and 1933 
were credited towards the debit entries of 
those years only. The fact that the plain, 
tiff m his notice under 8. 17, Court of Wards 
Act, mentioned that only Rs. 13.8.6 were due 
to him for the years 1982 and 1933 is not 
sufficient to show that he had appropriated 
the payments made in those years towards 
the debit entries of those years. There is no 
other evidence on the point, and we think 
that it 18 not proved (hat the plaintiff had 
appropriated the payments made in 1932 
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and 1933 towards his fee and px’ice of medi- 
cines supplied by him in these years. Tho 
point is not material. The plaintiff has 
claimed Rs. 1764.3-0 in respect of the years 
before 1930. The defendant had incurred a 
liability of Bs. 1805-1.3-0 in the year 1929 and 
of Rs. 1879-5.0 in the year 1928. If both these 
sums be added, the plaintiff was entitled to 
much more than Rs. 1764-3.0 even after 
deducting the payments of Rs. 120 and 
Rs. 84.15.0 made in the years 1932 and 1933. 
The plaintiff relies on an acknowledgment 
made on Cth April 1930 and if it is proved 
his claim in respect of Rs. 1761.3.0 will bo 
within time. We first proceed to see whe- 
ther the letter dated Cth April 10.30 is a valid 
acknowledgment. It purports to be written 
by one Sheo Ratan Lai who was appointed 
a mukhtar of Raja Jai Indra Bah.idur Singh 
with other persons under a mukhtarnama 
dated 4th January 1929. Tho letter runsthus: 

Dear Doctor Sahib, — Tho Raja Sahib has re- 
ceived your letter. As tho estate is very short of 
money these days the Raja Sahib e.vpresses bis 
inability to pay tho money. No doubt when tho 
money is received something will be paid. I hopo 
you shall kindly excuse the delay, in payment! 
Arrangements are being made for money and 
orders for making collections have also boeo passed. 

It is argued by the learned counsel for 
the appellant that this document is not 
genuine, that it does not show that it relates 
to the debt in suit and that Sheo Ratan Lai 
had no authority to make any acknowledg- 
ment on behalf of the Raja. The plaintiff 
states that be wrote a letter to the Raja 
asking for his money and he received a 
reply Ex. 2. Sheo Ratan Lai states that the 
plaintiff had submitted his accounts to the 
estate in 1930 and he wrote Ex. 2 under the 
order of the Raja. We see no reason to dis- 
believe this witness. He is no doubt nob in 
the service of the Raja, but it does nob 
necessarily follow from it that he is hostile 
to him. We hold that this document is 
genuine. It is a clear acknowledgment of 
liability. It IS argued that it has nob been 
shown that it relates to the debt in ques- 
tioD. The plaintiff states that ho had claimed 
his entire money in his letter and he had 
received this reply. It has not been shown 
to us that the letter sent by tho plaintiff 
was summoned but the Raja who was exa- 
mined after the plaintiff did not deny to 
have received the letter and there is nothing 
to show that the* Raja owed any other 
money to the plaintiff when this letter. Ex. 2 
was written. It is said that Sheo Ratan Lai 
had admitted that the Raja owed money to 
the plaintiff under some pronotes in 1930 . 
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It does not appear from this statement that 
fche Raja owed money on Gth April 1930 
when Ex. -2 was written. We think that this 
letter referred to the plaintiff’s money due 
on account of bis fee and the price of medi- 
cines. Rupees 200 were paid in this account 
on 19th June 1930 and Rs. 350 on 17th July 
1930. It appears from these payments that 
they were made as promised on behalf of 
the Raja in the letter Ex. 2 . We think that 
taking all the circumstances into considera- 
tion this letter Ex. 2 related to the debt in 
suit. 


The other point is whether Sheoratan 
Lai bad any authority to make a valid 
acknowledgment on behalf of the Raja. 
Sheoratan Lai states that he wrote this 
letter under the instructions of the Raja. 
The Raja of course denies it but he is an 
interested person. We have held the docu- 
ment to be genuine and if it is so, Sheo- 
ratan Lai would not have written in it tliat 
tlie Raja exjn-essed his inability to pay the 
money, without his instructions. We think 
that the letter was written under the in- 
structions of the Raja. It was hold in A I R 
1927 Oudli (U3,^ that a letter written by the 
general agent of the debtor at his desire is 
a valid acknowledgment. We hold that the 
letter was written at the request of tlie Raja 
and so it was a valid acknowledgment bind- 
ing on him. It has been argued on behalf 
of tlio appellant that Sliooratan Lai had 
no authority under the inukhtarnama to 
make the acknowledgment. As the letter was 
written at the desire of the Raja so he had 
authority independently of the raukhtar- 
nama. We hold that this letter is a valid 
acknowledgment. 

The other acknowledgment rolled on by 
the plaintiff. respondent is a letter, Ex. 3 
written by one Ishuri Prasad. The date of 
this letter is in question bub wo think it 
is dated 2nd July 1932, and nob 2nd January 
1932. There is a reference in this letter to a 
lotter that was despatched a day before to 
the Secretary for taking necessary proceed- 
ings. This secretary could only bo the secre- 
tary of the trust which the Raja had created 
for paying bis debts. The trust was created 


in May 1932 and so the letter could not be 

dated 2nd January. Ishuri Prasad, the scribe, 

who is the Peshkar of the Raja has been 

produced to prove it. Wo see no reason to 

disbelieve him. He states that he wrote it 

under the instructions of the Raja. Ue was 

only a Peshkar and he could not write that 

1. (’27) 14 A i R 1927 Oudh 613 : 100 I c ’fsT^ 
OWN 276, Batn Prasa4 v, Saetdin, 


letter on his own authority. It is argued 
that it is not shown that this letter relates 
to the debt in question. The plaintiff holds 
a promissory note executed by the Raja but 
itis dated 27th September 1932. Itissaidthat 
Sheoratan Lai admitted that the Raja owed 
money in 1930 under some promissory notes 
to the plaintiff. There is nothing to show 
that these promissory notes were outstand- 
ing in 1932. We think that this letter related 
to the debt in question. Ishuri Prasad has 
stated that the letter referred to the entire 
money due to plaintiff, that is the price of 
medicines and also the promissory note etc. 
He is probably not right in saying that it 
related to promissory note also. But even 
if it does relate to both, it would be a valid 
acknowledgment in respect of the debt in 
question as well as in respect of the promis- 
sory note. In this letter it was written that 
a letter bad been despatched to the secre- 
tary for taking necessary proceedings and 
that ho would complete the papers accord- 
ing to the doctor’s wishes or he would 
arrange for payment of the money. This 
amounts to an acknowledgment and we 
think that as the letter was written at the 
desire of the Raja by Ishuri Prasad, so it 
is a valid acknowledgment. We do not con- 
sider it necessary to discuss whether Ex. 5 
is a valid acknowledgment or not because 
the plaintiff’ssuit was within time by reason 
of the two acknowledgments which we have 
held to be valid. The suit was instituted 
within three years of the second acknow- 
ledgment which was within throe years of 
the first. 

Tho remaining question is one of interest. 


The learned civil Judge has relied on u 
Luck 575." Tho law in regard to interest baS| 
subsequently been laid down in 1940 0 W K| 
395.^ A creditor can claim interest (l) on the! 
ground of agreement, (2) on the basis of a 
statute and (3) on tho ground of usage. The 
plaintiff did not base bis cose on contract 
or usage. Ho says that under the practice 
of his shop, ho charges interest at 1 per cent. 
His practice does not amount to usage. The 
more writing on the bills that interest at 
1 per cent, will be charged cannot amount 
to a contract. The Interest Act is applicable 
only when a notice is given that interest 
will be claimed from the date of dem^pd 
until the time of pay ment. N o such n otjee 

2. (’86) 23'A I’R 1986 Oudh 62 ; 169 I 0 117 ; U 
Luck 676 : 1935 OWN 1217, ParshadI Lai v. 

Brij Mohan Lai. ^ ,, 

3. {'40) 27 A I R 1940 Oudh 267 : 187 I 0 849 . 16 
Look 660 : 1940 OWN 898, Madan Thaatrw 
Ltd. V. Narayaa Daa. 


i 


Oudh 257 


1941 Data Shankar v. Badri Prasad (Agarwal J.) 


'Was given in this case. The plaintiff can 
therefore claim interest only under 8. 61, 
Sale of Goods Act for the price of medicines 
supplied: no other statute is applicable. Out 
of the amount claimed the price of medicines 
is Rs. 2313.8.0. We allow interest on this 
amount from 6th October I933i till the date 
of the application at 6 per cent, per annum. 
The result is that we modify the decree of 
the lower Court to this extent only that the 
respondent will get interest on Rs. 2313.8.0 
only at 6 per cent, per annum and not on 
Rs. 3263.8.0. The claim is allowed for rupees 
8263.8-0 with interest on Rs. 2813.8-0 at the 
rate of 6 per cent, per annum from 6th Octo- 
ber 1933, till the date of application that is 
3rd January 1936, and thereafter at the rate 
of Rs. 3-8 per cent, per annum till realization. 
Parties will receive and pay costs according 
to their success and failure in both Courts. 
q.n./R.k. Decree modified. 
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Agarwal j. 

Daya Shankar — Defendant — Appellant 

V. 

Badri Prasad and another — Plaintiffs 

— Respondents. 

Bocood Rent Appeal No. 35 of 1937, Decided on 
13th January 1041, against order of Dist. Judge, 
'Unao, D/- 20th January 1987. 

(a) U. P. Stayed Arrears of Rent (Remission) 
Act (18 of 1939), S. 3 — Words ‘which have been 
stayed* in S. 3 do not include proceedings not 
stayed by Court's order. 

The words 'which have been stayed* in S. 3 do 
not include those cases in which the proceedings 
wore not stayed by any order of the Court though 
they ought to have been under S. 2, U. P. Act 4 of 
1037. CP 268 C 1] 

(b) U. P. Land Revenue Act (3 of 1901), S. 36 
—Landlord can recover rent from date on which 
exproprietary tenancy arises. 

A landlord is entitled to recover rent from the 
date the exproprictary tenancy arises. The new 
samindac becomes liable to pay revenue from the 
date of bis purchase and if it has been realized 
from the former zamlndar the latter can recover it: 
6 All 189 (F B); 12 0 C 86 and 16 0 0 46. lUl. oti. 

(P 258 C 2) 

(c) Oudh Rent Act (22 of 1886), Ss. 19 and 19A 
Remission of revenue does not by itself entitle 
tenant to remission of rent unless so ordered by 
Collector. 

The remission of revenue does not by itself en- 
title the tenants to get remissions of rent unless so 
ordered by the Collector or the Assistant Collector 
specially empowered. [P 259 C 1] 

R. D. Lai o»i4 J/. 3f. Lai — for Appellant. 

Haider Husain — for Respondent 1. 

Judgment. — This second appeal arises 
out of a suit for arrears of rent brought 
1941 0/33 A 34 


by respondent 1, Badri Prasad, against the 
appellant Daya Shankar and respondent 2, 
Mt. Gomti. The suit was in respect of the 
years 1341, 1312 and 1343F. The Assistant 
Collector dismissed the suit for Kbarif 1341F 
but decreed it in full for Rabi 1341 aud 1842 
and allowed the defendants Rs. 13.8-0 on ac. 
count of remission of rent for the year 1343. 
He also allowed past interest at the rate of 
9 percent, per annum and future interest at 
the rate of 3i por cent. There was an appeal 
to the District Judge, Unao, by the plaintiff 
and the defendants hied cross-objections. 
The appeal was allowed to this extent that 
the claim for 1341 Kharif was also decreed. 
The cross-objections were distuissed. An ap. 
peal to this Court was filed on liitb April 
1937 by one of the defendants. The grounds 
taken were that the plaintiff was not entitled 
to recovery of rent for Kharif 1341F and that 
remission of rent ought to have been allowed 
for the years 1341, 1342 and 1343. It was also 
pleaded that the plaintiff ought uot to have 
been awarded any interest and that the ap- 
pellant was entitled to a credit of Rs. 72 12-0 
paid by him towards land revenue and ox- 
peases for Kharif ld4lF. An application was 
filed on 17th December 1940, that a further 
ground be added to the grounds of appeal 
that the plaintiff’s suit was not maintainable 
at all in consequence of S.2 of Act i of 1937 
and Act 18 of 1939 passed after the tiling of 
the appeal. The first point which I have to 
consider is whether the plaintiff's suit is not 
maintainable under .4cts 4 of 1937 and 13 of 
1939. Act 4 of 1937 received the assent of the 
Governor of the United Provinces on 2i9t 
September 1937, and was published under 
6. 75, Government of India Act, on 25tb Sep- 
tember 1937. Section 2 of this Act provides: 

Not\?ith6t^Dd]Dg aDjtbiD^ (contained ia the Agra 
Tenancy Act, 1026, or the Oudh Rent Act» 16S6^or 
the Civil P. C., 1908, all proceedings in suits and 
applications of the classes speci6ed in the schedule 
to this Act, pending on the date when this Act 
comes into force, or instituted during the period 
this section remains in force, shM bo stayed for 
such period as this section shall remain in force. « • 

When this Act was in force another Act 
(16 of 1939) was passed. It received the as- 
sent of the Governor of the United Provin- 
ces on 30th January 1940, and was published 
in the U. P. Gazette on I7th February 1910. 

Section 3 of this Act provides : 

Notwithstanding anything contained in the Agra 
Tenancy Act, 1926, or tho Oudh Rent Act, 1686, or 
any other Act lor the time being in force but sub- 
ject to the provisions of S. 5, all suits or applica- 
tions for the recovery of arrears of rent which have 
been stayed under the provisions of tho U. P. Stay 
of Proce^ingB Act, 1937 (Act 4 of 1937) shall be 
dismissed, and no Court shall entertain any suit or 
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application for the recovery of arrears of rent 
which if instituted or made during the period in 
which the U. P. Stay of Proceedings Act is in force 
would have been stayed under the provisions of 
that Act. 

It is coDteDded on bebaU of the appellant 
that when Act 4 of 1937 came into force his 
appeal was pending and so the suit ought to 
have been dismissed under s. 3 of Act 18 of 
1939. It was contended on behalf of the ap. 
pellant that an appeal is a proceeding in the 
suit but the respondents contested this 
point. I think it is not necessary to decide 
the point. Under s.3 of Act 18 of 1939, only 
those suits or applications will bo dismissed 
which have been stayed under the provi- 
sions of Act 4 of 1937. This suit or the ap. 
peal was never stayed by any order of the 
Court. It is argued that the appeal ought to 
be considered to have been stayed automa- 
tically without any order being passed. I 
think the words “which have been stayed” 
in S. 3 of Act 18 of 1939 do not include those 
cases in which tlio proceedings were not 
stayed by any order of the Court though 
jthoy ought to have been under s.2 of Act 4 
|of 1937. Had the Legislature meant it, the 
'words would have been “wliich havo been 
stayed or ought to have been stayed.” Act 
4 of 1937 is no longer in force and no stay 
can be made now. I think that the provi- 
sions of s.3 of .\ct 18 of 1939 cannot apply 
to this suit and that the ground taken by 
the appellant subsequent to the filing of the 
appeal has no force. 

I now proceed to the appellant’s grounds 
originally mentioned by him in his memo- 
randum of appeal. The first two grounds are 
in respect of the rent for Kharif 1341, the 
claim about which was dismissed by the 
trial Court but allowed by the learned Dis- 
trict Judge. The plaintiff purchased the 
plots in question at an auction sale on 27th 
October 1939. Ho obtained possession on I7th 
November 1983. Mutation of names in favour 
of the plaintiff was effected on 27th April 
1934. The defendants were held to be ex- 
proprietary tenants of the plots in question 
on 18th July 1934 and a rent of Rs. 144.2.9 
was fixed. The appellant's contention is that 
as mutation of names in favour of the plain, 
tiff was effected after the expiry of Kharif 
1341, so he is not entitled to rent for that 
fasal. Section 8C, Land Hevenue Act, pro. 
vidos that the rent fixed shall be payable 
from the date the exproprietary tenancy 
arose and subject to the law of limitation 
as to arrears of rent and save as provided 
by S. 41, Agra Tenancy Act, or s. 36B, Oudh 
Bent Act, shall not be liable to enhance. 


ment or abatement for a period of ten years- 
except by an order of a settlement pfiSoer 
under section 87. 

It has been argued on behalf of the ap. 
pellant that the tenant’s liability to pay 
rent does not begin from the date the ex- 
proprietary tenancy arises but that no en- 
hancement or abatement for a period of tei» 
years can be made from that date. I see 
nothing in the wording of this section to 


put that interpretation upon it. The point 
has been decided by the Allahabad High- 
Court and by this Court. It was held by a 
Full Bench of the Allahabad High Court in 
8 ALL 189* that a landlord is entitled to re- 
cover rent from the date the exproprietary 
tenancy arises. Their Lordships observed 
that the tenancy was created by the pJain- 
till's purchase of the original landlord's 
interest and the rent when fixed under tfao 
statute which provides the means for deter- 
mining the rent payable, becomes the rent 
which is to be paid during the whole ten- 
ancy, or the rent of the land held by the 
tenant during the whole of bis tenancy and 
as soon as that has been fixed the landlord 
can put his remedy in force if the tonanb 
fails to pay the debt. In 12 O C 85^ and 
15 o C dS"* it was held that a zamindar’s/ 
right to claim rent against an exproprielaryl 
tenant at the rate fixed by the revenuei 
Court accrues not merely from the date on 
which the rent is so fixed but from the date 
on which tho oxproprietary tenancy arises. 

It is argued on behalf of the appellant that 
the late /amindar is liable to pay revenue 
as long as his name remains in the khowab 
and it would be very unfair if he is made 
liable for tho rent. This argument has no 
force. The now zamindar becomes liable toj 
pay revenue from the date of bis purchase! 
and if it has boon realized from the forffieej 
zamindar the latter can recover it. I see no 
reason to go contrary to the law laid dowB 
by the Allahabad High Court and this 
Court. I therefore think that the learned 
District Judge was justified in decreeing the 
suit for Kharif 1S41F. 

Grounds 3 and 4 of the memorandum 
of appeal relate to the remissions of rent for 
the year 1341P. It was said that there was 
remission in the land revenue and so there 
should bo a corresponding remission in rent 
also. Reliance is placed on ss. 19_a|^ 
l/fHG) 8 ‘aII 189 : 1880 AWN B2 (P B), M&h»- 
doo Prasad v. Mathura* „ , v u 

2. (’09) 12 O 0 86 : 1 I 0 089, Hardoo Bakhsn 

Sioah V. Sri Pargasb Siugh. . . a vi 

3. (’12) 16 O 0 48 : 16 I 0 189, Bban Partab Sabi 

V. Bbeo Dat Bahadur. 
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Oudb Rent Act. The evidence of the pat- 
wari shows that no remission was allowed 
to exproprietary tenants. It was said that 
the khetauni for 1341 shows that revenue 
was remitted, but that does not by itself en< 
title the tenants to get remissions of rent 
unless so ordered by the Collector or the 
Assistant Collector specially empowered. It 
is not shown that there was any such order. 
These grounds therefore have no force. 
Grounds 5 and G relate to the remissions 
in 1342 and 1343. The lower Courts have 
allowed remissions in 1843 and the evidence 
of the patwari shows that there was no 
remission allowed to exproprietary tenants 
in 1342. These grounds have no force. Ground 
7 relates to interest. The lower Courts had 
discretion in awarding interest and I see 
no reason to differ from them. The last 
ground is that the appellant paid Rs. 72-12 0 
on account of revenue in Kharif 1341 and be 
should got credit for that amount. I see no 
reason to allow that amount to the defen- 
dant in this case. If he has paid anything 
on account of revenue, he can bring a fresh 
suit. The appeal has no force and I dismiss 
it with costs. 

g.n./r.k. Appeal dismissed. 
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Gholam Hasan J. 

Mahabir Singh and others — 

Defendants — Appellants 

v. 

Thakur Tirbhawan Bahadur Singh 

Plaintiff — Respondent. 

Second Rent Appeal No. 30 of 1937, Decided on 
25tb November 1040, against order of Diet. Judge 
Rae Bareli, D/- 22Dd December 1936. 

Landlord and tenant — Rent suit Question 

of proper rent raised and decided — Decision 
operates as res judicata in subsequent suit. 

Whore In a case uo plea is raised as regards the 
rate of rent and no spociSo issue is framed and the 
Court decrees the suit at a certain rate of rent, the 
decision no doubt does not constitute as res judicata 
in a subsequent suit; but where the question has 
boon pointedly raised and embodied in the form of 
a spline issue as to the proper rate of rent, then 
the decision arrived at by the Court upon such 
issue operates as res judicata in subsequent suits 
for rent ; A 1 R 1927 Oudh 82. Dining. [P 2C0 0 1] 

B. K. Dhaon — for Appellants. 

Haider Husain — - for Respondent. 

Judgment, — This is a second rent appeal 
against the judgment and decree dated 22nd 
December 1930 passed by the District Judge 
of ^ Bareli upholding the decree of the 
Assistant Collector, first class, of that place 


decreeing the suit of the plaintiff, respondent. 
The plaintifl.respondent sued for arrears of 
rent under s. 108 ( 2 ) of the Oudh Rent Act, 
against the dofeDdants-appellants for the 
year 1342 Fasli at the rate of Rs. 318-12-C. The 
defendants-appollants contested the suit on 
the ground that the rent was R9.302 per 
year and not Us. 318. 12. G as claimed by the 
plaintiff- respondent. The defendants-appel- 
lants also claimed certain remissions. The 
learned Assistant Ck)llector framed specific 
issues on both the points and held that the 
rate of rent was Rs. 318- 12. G and that this 
matter was res judicata between the parties. 
He further held that the defendants were 
Dotentitled to any remission. After allowing 
deductions for the payment of rent the suit 
was decreed for Rs. 223-13 0 with costs and 
future interest. The defendants appealed 
but their appeal was dismissed by the lower 
appellate Court. 

The defendants have now come up to this 
Court in second appeal. In the memoran- 
dum of appeal filed in this Court both the 
grounds relating to the rate of rent and the 
remissions have been raised. Learned coun- 
sel for the appellants however has stated 
that he does not propose to press grounds 
Nos. 3 and 5 which relate to the question of 
the remission of rent, as his clients being 
thekadars are not entitled to any remissions. 
The only question that has been raised on 
behalf of the defendants-appollants is that 
the lower Courts were wrong in deciding 
that the rate of rent was Rs. 310.12-6 and 
that the matter was res judicata between 
the parties. I am of opinion that there is 
no force in this appeal. 

It has been argued that the rate of rent 
originally fixed in the lease was Rs. 302 and 
that there is absolutely no evidence on the 
record that this rate of rent has been en. 
banced to Rs. 318.12.6. It has also been 
urged that the previous decisions upon 
which reliance has been placed by both the 
Courts below do not operate as res judicata 
in so far as the rate of rent is concerned. It 
appears that there was a suit for arrears of 
rent for the years 1337 and 13.38 Fasli filed 
by the plaintiff against the defendants on 
13th November 1930 . The rate of rent claim- 
ed in this case was Rs. 318-12.6 according to 
the recent settlement. The defendants did 
not question this rate in the written state, 
ment. The suit was decreed at the rate 
claimed by the plaintiff on 29th June 1931, 
There was a specific issue framed in the 
case, namely what was the correct annual 
rent of the mahal in question ? Upon this 
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hsne the learned Assistant Collector ob. 
served as follows : 

Tho plaintifl has filed a copy ol the notice of the 
settlement officer at the last settlement which 
makes it clear that the pukhtadars are liable to 
pay Rs. 318-12-6 as rent and cesses for the whole 
year to tho superior proprietor. Learned counsel 
for defendant 1 admits this, so that issues 1 to 3 
are thus disposed of. 

Then again in 1934 a suit under s. Cl, 
Oudh Rent Act, for the ejectment of the 
defendants was filed by the plaintifif. In 
that suit also there was a specific issue 
framed upon the point having been raised 
by the defendants whether the rent was 
Rs. 302 or RS. 318-12-0. The Assistant Col- 
lector decided on 29th September I93t that 
the rent was Rs. 318-12-0 and accordingly 
decreed the suit. The defendants went up 
in appeal to tho District Judge but did not 
press the point as regards the rate of root. 
The appeal was dismissed by the District 
Judge on 31st January 19.35. These two de- 
cisions, in my opinion, are binding upon 
the defendants-appellaots and it is no longer 
open to them to reagitate the same ques- 
tion. Whore in a case no plea is raised as 
regards the rate of rent and no specific 
issue is framed and the Court decrees the 
suit at a certain rate of rent, tho decision 
would no doubt not constitute as res judi- 
cata in a subsequent suit, but where tho 
question has boon pointedly raised and 
embodied in tho form of a specific issue as 
to the proper rate of rent, then tho decision 
arrived at by tho Court upon such issue will 
he res judicata in subsequent suits for rent. 
Reference may be made in this connexion 
toMuUa’sCodo of Civil Procedure (Edn. 10 , 
1934) at p. 45, heading C, "Rate. of rent or 
area for which rent is payable," where this 
matter is discussed with reference to various 
authorities which are given at tho foot- 
note. 


Reliance is placed in this connexion upon 
a decision in a i R 1927 oudh 32, ‘ where it 
has been held that liability for rent is a 
recurring liability and, therefore, a suit for 
rent at a certain rate for certain years is 
not barred by reason of a decision in a pre- 
vious suit for rent allowing a different rate 
for previous years. I am of opinion that 
this case has no application to the facts of 
the present case. In that case, the Court bad 
decreed the rent which had been fixed by 
the ^ttlement Officer, although in a former 
suit it had been decided that the rent was 


*. (’27) 14 A I R 1927 Oadh 32 : 98 I C 7i~^ 
O W N Sup 819, Rom Harakh v. Special Mona- 
ger.Ooutt of Wards, Ajadhla Estate. 


reduced. It was held that the cause of 
action in the subsequent suit was different 
from that in the former suit. That case 
therefore is not one of that class of cases 
in which a specific issue as regards the rate 
of rent has been framed by the Court and 
determined. Neither tho lease nor the 
khetauni for 1312 Fasli, the period in suit, 
has been filed in tho case. I have no doubt 
whatever that the notice issued by the Set- 
tlement Officer fixing the rent at Rupees 
318-12-0 in the third settlement was sent to 
the defendants. I am, therefore, satisfied 
that the rent fixed for the land in dispute 
was Rs. 318-12-0 and not Rs. 302. lam also 
of opinion that tho previous decisions refer- 
red to above are res judicata between the 
parties and are binding upon the defendants, 
appellants. Tho result is that the appeal 
fails and is dismissed with costs. 

g.n./r.k. Appeal disnmsed. 
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Bknnett and Ghclam Hasan JJ. 

Messrs. Dinshaw S: Co. — Appella7it 

v. 

Income-tar OJhcer, Lucknow — 

Respondent. 

Misc. Appeal No. 7 of 1940, Decided on 17th 
Docembor 1940, agaiost order of Thomas 0. J., 
D/. 3rd October 1939. 

•Companies Act (1913), Ss. 229 and 230— 
Company assessed under S.23 (4), Income-tax 
Act. on estimated income — Order not being 
appealed against becoming final — Assessment 
cannot be reopened in liquidation proceedings. 

A judgment-debt aud an assessment for taxes do 
not stand on the same footing. The reason for 
nlloseiog tho Court to go behind the judgment in 
insolvency proceedings to soe if there is n real debt 
is to prevent fraudulent judgments. This Is not the 
case with assessment for taxes. Houoe whore a 
company h.as been assessed underS. 28 (4), Income- 
t.ax Act, on tho basis of the estimated income of 
tho previous year and tho order of assessment is not 
appealed against, the assessment becomes final and 
cannot be challenged or rooponed In liquidation 
proceedings : (1899) 2 Q B D 146, Bel- on; AIR 
1935 Oudh 451, Dissent. [P 261 C 1, 2; P 262 0 2] 

S. S. Nigam — for AppoUant. 

Bam Pershad Varma — for Respondent. 

Judgment. — This is a first appeal under 
8. 202, Companies Act, and S. 12 (l), Oudh 
Courts Act, from the order of the learned 
Chief Judge dated 3rd October 1939, allowing 
a claim for income-tax by tho Income-tax 
Officer. Lucknow, against Dinshaw A Co., 
(Bankers) Ltd., (in liquidation), Lnoknow. 
Tho Income-tax Officer oloimed a sum of 
Rs. 2131.4.0 as income-tax for the year 
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1934-35. Of this 9um R3. 1625 was income- 
tax, Rs. 406-4-0 suroharge and Rs. 100 penalty. 
The firm of Dinshaw & Co. came under 
liquidation on 16 bh October 1935. The firm 
had been assessed to pay income-tax, sur- 
charge and penalty as stated above before 
this date. No assessment return had been 
sent to the Income-tax Department, and a 
notice to produce accounts was not complied 
with. Consequently, s. 23 ( 4 ) of the Act was 
applied and assessment was made on the 
basis of the estimated income of the previ- 
ous year. No appeal was preferred against 
the order of assessment, which accordingly 
became final as against the firm. When the 
firm came under liquidation no objection 
was taken for some years to the assessment. 
It was said by the Oflicial Liquidator that 
the amount would be paid when funds wore 
available. It was only when another person 
was appointed Oflicial Liquidator in 1939 
that an attempt was made to reojjen tiie 
assessment. 

The facts are stated in the proof of claim 
by the Income-tax Officer submitted by the 
legal adviser to the Income-tax Depart, 
ment in an application dated 2nd October 
1999. The claim was disputed by the Official 
Liquidator on the ground that the assess- 
ment was nob equitable, no income having 
in fact accrued to the assessoe for the year 
in question, and that in these circum- 
stances it was open to him to ask for further 
enquiry by the Court into the claim. He 
filed a statement of accounts showing that 
a loss had actually accrued. Objection was 
taken to this statement by the income-tax 
Department on the ground that it was not 
an audited statement of accounts, and fur. 
thermore that it was nob prepared in accord- 
ance with the provisions of the Income-tax 
Act. The order of the learned Chief Judge 
appealed against shows the arguments put 
forward on each side. On behalf of the 
Income-tax Department, it was contended 
that the assessment having become final it 
could not be challenged or reopened in liqui- 
dation proceedings, reliance being placed on 
an English decision, (1899) 2 Q B D 145 .^ 
The Ofiicial Liquidator relied on a previous 
decision of this Court in 1935 OWN 791,® 
which supported his contention. The learned 
Chief Judge dissented from the view taken 
by his predecessor in this case, observing 

1. (1899) 2 Q B D 145 : 68 L J Q B 761 : 80 L T 

604 ; 47 W R 628 : 6 Maoson 266 : 4 Tax Cas 79, 

In re Calvert. 

2. ('86) 22 A I R 1936 Ocdb 461 : 166 I C 708 ; 

1986 OWN 791, Income-tax Officer, Lucknow 

V. Lucknow Sugar Works, Ltd. 
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that the latter’s attention had not been 
invited to the English case in (1899) 2 Q B D 
145.* He was of opinion that a judgment, 
debt and an assessment for taxes do not 
stand on the same footing. The reason for 
allowing the Court to go behind the judg- 
ment in insolvency proceedings to see if 
there is a real debt is to prevent fraudulent 
judgments. The learned Chief Judge there- 
fore held that the assessment could not be 
reopened. 

Learned counsel for the appellant refer- 
red first of all to the provisions of S. 229, 
Companies .\ct, as showing tliat in the 
winding up of an insolvent company the 
same rules shall prevail with regard to debts 
provable as are in force for the time being 
under the law of insolvency with respect to 
the estates of persons adjudged insolvent. 
He conceded that there was nothing in tbo 
Insolvency Act or in the Companies Act on 
the precise point under consideration. He 
next referred to an English case. (1892) 2 q 
B D 638,® and in particular to the following 
observations of Lord Esher, M. B. on pages 
635 and C3G : 

As a matter of law the judgmenttberefore stand.s 
as a good judgment against John Fraser, and it 
canoot bo questioned by him in any Court, except 
tbe Court of Bankruptcy. But when it is sought 
to obtain a receiving order against him in respect 
of the judgment-debt, the Court of Bankruptcy has 
to exercise its discretion, and for tbe exorcise of 
that discretion one rule of conduct is to be found 
in S. 7, Bankruptcy Act. 1883, which provides that 
'if the Court is not satisfied with the proof of tbe 
petitioning creditor's debt, or of the act of bank- 
ruptcy or of the service of tbe petition, or is satis- 
fied by tbe debtor that bo is able to pay his debts, 
or that for other sufficient cause no order ought to 
bo made, the Court may dismiss tbe petition.’ Tbe 
question is, whether tbo registrar bad not a discre- 
tion under B. 7, and whether he has rightly exer- 
cised that discretion. Tbe mere fact that there is a 
judgment for the debt does not prevent tbo regis- 
trar from saying that there is no good petitioning 
creditor’s debt. The Court of Bankruptcy can go 
behind tbe judgment, and can inquire whether, not- 
withstanding the judgment, there was a good debt. 

The provision in the Provincial Insol- 
vency Act which most corresponds with tbe 
provisions of s. 7 , English Bankruptcy Act, 
is S. 50 which provides that where tbe re- 
ceiver thinks that a debt has been impro- 
perly entered in the schedule, the Court 
may, on the application of tbe receiver and 
after notice to the creditor, and such enquiry 
(if any) as tbe Court thinks necessary, ex- 
punge such entry or reduce the amount of 
the debt. We consider that in deciding wbe- 
ther such an enquiry should be made tbe 

3. (1892) 2 Q B D 688 : 67 L T 401 : 9 Morrell 
256, In re Fraser. 
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Court should act on the principles that have 
found favour in England. The question for 
consideration in this case is whether an in- 
come. tas assessment stands on a different 
footing from a judgment. This question was 
considered in the case of this Court already 
cited, 1935 OWN 791,- and it was held in that 
case that no distinction should be drawn 
between a judgment-debt and an income- 
tax assessment. It was observed that the 
circumstances in that case showed that the 
assessment had been made on an estimated 
income without the accounts being looked 
into, and that it was the duty of the Court 
of Bankruptcy to protect the interests of 
the entire body of creditors and to see that 
a debt claimed to bo entered in the schedule 
is valid and properly binding on the estate. 

There was, however, this difference be- 
tween this case and the case under consi- 
deration that in the former case the audited 
accounts for the year in question had been 
produced by the Official Li«|uidator and had 
been examined by thoGoverncnent advocate, 
who had nothing to say against tlieir cor- 
rectnoss. The accounts showo<l that the 
company had not made any profit during 
that year: on the contrary, it had incurred a 
substantial loss. In the present case, although 
accounts have been produced they have not 
been audited and no balance sheet has been 
produced. Learned counsel for the appellant 
invited our attention to the last part of the 
judgment in (1899) 2 g B D 115 .' It was held 
in this case that the rule that on a proof 
for a judgment. debt the Court of Bank- 
ruptcy will go behind the judgment and 
ascertain whether there is a provable debt, 
does not apply to a proof for assessed taxes. 
It was said in this case by Wright .T.: 

It seems to mo that this assessment is not like a 
judgment, nor within the principle which is applied 
to judgments. It is absolutely necessary in order to 
prevent fraudulent proofs and fraudulent bank- 
ruptcies to adopt the rule that judgments should 
not of thomaelves bo conclusive. That rule appears 
to be founds on necessity. Hero there is no such 
necessity. It is quite Inconooivnblo that a man 
should act in the way that is suggested ho might 
act ID order to spite his creditors. But if ho did I 
am not sure that the bankruptcy law is not stronc 
enough to reach the case within certain limits of 
^me_posslbly as a fraudulent preference of the 
Crown. If not within those limits of time. I should 
think very likely on common law principles it 
might be possible for the Court to deal with the 
matter. In the case of an assessment there la no 
question of consideration as there is in the case of 
a judgment : there is a mere administrative assess- 
maot with a special mode of appeal provided whioh 
must be followed. I cannot think it possible that it 

Bankruptcy Court, on the 
atlon of the trustee in bankruptcy or of the 


&.1.R, 

debtor, to reopen questions o£ that kind on a 
motion to expunge It is quite impossible to con. 
coive that It would be competent for me sitting 
here to go into the question of the rateable valu« 
of a union or of a parsih. or any question of that 
sort. That seems to me to be a case which is 
analogous to the case in which I am at present 
invited to act. I think the application fails and 
must be dismissed with costs; but my decision will 
not interfere with any application the debtor may 
be advised to make to the Inland Revenue under 
the Board of Trade Regulations of May 1888, 

Learned counsel for the appellant has 
relied upon the fact that there is in Eng. 
land a special provision which would entitle 
a debtor to go behind the assessment, 
namely that contained in the Board of 
Trade Regulations referred to. It is provi- 
ded in these regulations that where income 
tax is outstanding under certain schedules 
(one of which would be applicable to the 
present case) the Inland Revenue authori- 
ties will, on receipt of an affidavit by the 
debtor, with a certiQcate by the official 
receiver or trustee setting out that the deb- 
tor has made no income taxable under such 
schedule, forego all claim to payment of the 
tax. Do argues that tho English law laid 
down in (i899) 2 Q B D 145* should not be 
followed in India because there is no provi- 
sion in India corresponding to tho Board of 
Trado Regulations referred to. The decision 
in (1899) 2 Q B D 115* was not however 
based on tho fact that another remedy was 
open to the debtor. It was clearly held that 
a distinction should be dr.awn between an^ 
assessment and a judgment because there, 
was good reason in tho case of judgments toj 

allow them to bo reopened a reason which; 

did not apply in the case of assessments.! 
The fact that another romedy is allowed by 
English law is not therefore in our opinion 
a reason for bolding that difforont principles 
should bo applied by a Court acting under 
tho provisions of s. 60, Provincial Insolvency 
Act, from those accepted as applicable to S. 7, 
English Bankruptcy Act. 

Roference was made by this Court in 1935 
OWN 791" to another case, fl907) 2 KB 23,* 
where it was remarked with roforonco to 
an enquiry into a judgment. debt that it is 
sufficient to show miscarriage of justice, 
that is to say, that for some good reason 
there ought not to have been a judgment. 
The former learned Chief Judge who decided 
the case in 1935 own 791- observed after 
this quotation from (1907) 2 K B 98* that the 
circumstances showed that the asses sment 

4. US07) 2 K b'm : 76 li J K B 644 : 97 L T 09; 

14 Manton 91 ; 61 8 J 844 ; 28 T Ii R 884, In ro 
Van LauQ» Ex parto Obaitarton. 
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had been made on an estimated income 
without the accounts being looked into. It 
is clear however that the income-tax de- 
partment was not at fault for the learned 

Chief Judge observed : 

Thera is no doubt that the income-tax authori- 
ties were within their rights in making the assess- 
ment on an estimated income when the company 
had tailed to file the return of its income within 
the prescribod time. It is equally clear that the 
assessmeut made by the income-tax department 
was binding on the company. 

So also in the present cose there can be 
no question that the procedure followed in 
making the assessment was correct and that 
the firm of Dinsbaw & Co. was alone res- 
ponsible for the assessment being made as 
it was made without an examination of the 
accounts. In these circumstances it seems 
to us impossible to say that there was a 
miscarriage of justice, or that the assess- 
ment that was made ought not to have been 
made. It is clear that so far as the assesseo 
was concerned there was no miscarriage of 
justice, and that the assessment could only 
have been made in the way in which it was 
made. A special procedure is provided by 
the Income-tax Act for assessment of in- 
come-tax, and the appellant's contention is 
oob only that the assessment can be re- 
opened in insolvency proceedings, but that 
a fresh enquiry should then bo made by the 
insolvency Court and a different procedure 
followed. If this were allowed, it is argued 
for the respondent — and wo think the argu- 
ment has force — it would bo possible to re- 
open in the same way the question of other 
liabilities incurred by the assesseo prior to 
his adjudication as an insolvent. 

Section 230, Companies Act, provides that 
in winding up there shall be paid in priority 
to all other debts all revenue, taxes, cesses 
and rates, whether payable bo the Crown 
or to a local authority, duo from the com- 
pany. If in insolvency proceedings an assess, 
meat of income-tax were allowed to be 
reopened at the instance of the ofiicial 
liquidator or official receiver in the interest 
of the creditors, there is no reason why the 
liability of an assesseo in respect of revenue, 
cesses or rates should not also be reopened. 
His liability for revenue, cesses, or rates is 
determined by special enactments and his 
assessment therefore may be governed by 
special procednre, but it would seem on the 
argument advanced for the appellant that 
his liability would be open to determination 
by the insolvency Court on different princi. 
plos and procedure. "We should be reluctant 
'to bold that this was legally possible. We 


do not think that any enlargement of the 
scope of interference with what has been 
finally decided so far as the insolvent is 
concerned should bo allowed. There should 
be interference in our opinion only if there 
is reason to think that the assessment 
arrived at is vitiated by fraud. There is no 
such suggestion in the present case, and we 
agree with the view taken in (1890) 2 Q B D 
145^ that fraud is ordinarily out of the ques- 
tion in a case of this kind. On this view, it 
is nob necessary to consider whether there 
was or was nob an actual loss incurred by 
the assesseo in the year 1933-31. This ques- 
tion was examined by the learned (I)hief 
Judge who came to the conclusion that if 
certain items were deducted from the ex- 
penditure side, as it was contended they 
should be deducted, then no loss was in. 
curred. We accept the view taken by the 
learned Chief Judge that the case of a judg- 
ment debt stands on adifi'erent footing from 
that of an assessment, interference being 
allowed in the case of the former only 
because of the possibility of fraud. Wo see 
no reason therefore to allow this appeal and 
wo dismiss it with costs. 

D.S./r.K. Appeal dismissed. 
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Yorke and Agarwal JJ. 

Ifari Saran Das — Defendant — 

Appellant 

v. 

liar Kishan Das — Plaintiff — 

Ttespoiident. 

Misc. Appeal No. 52 of 1940, Decided on 14th 
January 1941, against order of Addl. Civil Judge, 
Lucknow, D/* 14tb August 1940. 

Civil P. C. (1908), O. 22, R. 10— Compromise 
between N and 5, two rival claimants for pro- 
perty left by mahant providing that N shall own 
property for his lifetime and after his death S 
shall be owner — U obtaining decree for posses- 
sion and mesne profits against S U dying — 

Decree for mesne profits held did not become 
part of estate vested in S and heir or legatee 
could be substituted in N's place. 

According to a compromiso between two rival 
claimants, N and S to the property left by a mahant 
^ it was provided that N should remain owner and 
in possession of the immovable property, taluqdari 
and non*taluqdari for his lifetime. After N's death 
S should own and possess the entire movoablo and 
immovable property, taluqdari and non-taluqdari. 
N obtained a decree against S for possession and 
mesne profits. N subUquontly died during the 
proceedings for ascertainment of mesne profits : 

Field that U was the absolute owner of the rents 
and profits which had been realized during his 
lifetime. interest in the decree for mesne profits 
did not cease on bis death and did not become part 
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f iv-s beir or leoateo 

proceed with Seer- 
tainment of mesne pro6ts. rp Qfir. r ii 

^r Wasi,.. and I P. Misra _ (or AppS. ’ 

^l^^a^ujlah. G. D Share, Karta Krishna and 
liameshu-ar Dayal — for Respondent. 

Judgment. — This is an appeal from an 
order of the Additional Civil Judge of 
Lucknow, allowing the respondent’s appli. 
cation under o. 22 . r. lo. Civil P. C. There 
18 a history behind this case, and it is neces 
sary to mention it in order to understand 
the points in question. There is in the city 

t i_ * I . . , rioe to the nialiant 
of which valuable taluqdari property and 

certain other property, moveable and im- 
movable belong. Sant Rain Das was the 
mahant of the shrine. He died on 8th Janu- 
ary 1922. Har Narain Das claimed the pro 
perty as his chela. The mother of Sant Rain 
Das and the appellant Hari Saran Das alias 
Satgur Prasad were his rival claimants. The 
dispute was compromised by an agreement 
dated 20th January 1922, which, in substance, 
provided that liar Narain Das should hold 
the properties for life and Satgur Prasad 
alias Han Saran Das should bo the remain 
derman. In 192} Hari Saran Das induced 
ll.ar Narain Das to enter into an agreement 
dated 25th November 1924. whereby the 
whole of tlie properties were released to 
iJan Saran Das on certain terms. Under 
this agreement. Hari Saran Das in addition 
to the immovable property obtained posses- 
Sion of the cash at the banks and estate 
treasuries together with tlio proceeds of war 
bonds and other moveables. Har Narain 
Das brought a suit No. 1 of 1927 against Hari 
baran Das impugning the agreement dated 
25tb November 1924. on the ground that it 
had been obtained from him by the fraud 
and undue influence of Hari Saran Das. 
lhat suit was decided by Pullan J. of this 
Lourt on 29th November 1927. The deed of 
25th November 1924 was set aside, the plain. 

1 was held entitled to the possession of 
the immovable properties and the cash and 
moveables of Sant Rain Das. The cash and 
moveables were found to be worth Rs 
1,88.000. It was also held that the plaintiff 
was entitled to mesne proflts from the date 
of the agreement, 25th November 1924 . 

There was an appeal to a Bench of this 
Court and it was held that the plaintiff was 
entitled to mesne proflts not from the date 
of the agreement but from the date of the 
TOit. There was a further appeal to the 
Pnvy Council and the judgment of the first 
* ? m regard to mesne profits was res- 

eored. Har Narain Das obtained possession 
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under the decree and also executed his de 
cree for Rs, 1.8^000 by attachment and sal^ 
of Han Saran Das’s interest in the propertv 
as remainderman. Hari Saran Das filed 
an objection that his interest as remainder 
man could not be attached. This objection 
was disallowed by the civil Judge. Hari 
baran Das then appealed to this Court on 
25th August 19,3 pendency 

of the appeal. Har Narain Das. the decree- 
holder died. The question then arose he- 
reon one Har Kishen Das and Hari Saran 
D.as whether the former could be substi- 
tuted as the respondent in the appeal. Har 
Lishen Das's contention was that he was 
the chela legatee of Har Narain Das and so 
he could bo substituted in his place. Hari 
baran Das’s contention was that the rights 
of the decree-holder had passed to himself 
and so it could not be executed. The chief 
Court found in favour of Hari Saran Das 
by upholding his contention that the sum 
of ns. 1,83,000 vested in him. There was an 
appeal to the Privy Council and it was held 
that that sum passed to the legatee or legal 
heir of Har Narain Das and not to Hari 
Saran Das. The decision of the Privy Coun- 
cil that Har Narain Das was entitled to 
mesne profits from the date of the agree- 
ment was given in 1902. After it Har Narain 
Das applied for ascertainment of those mesno 
profits. When Har Narain Das died on 26 th 
December 1933, Har Kishen Das applied 
under o. 22 , R. 3, Civil P. C.. that lie be 
substituted in place of Har Narain Das. 
That application was opposed by Hari Saran 
Dag but has been allowed by the lower 
Court. The defendant Har Saran Das has 
appealed from that order. 

The argument of the learned counsel on 
behalf of the appellant is that Har Narain 
Das’s interest in the decree in question 
ceased on his death, and the said decree be- 
came part of the estate vested in the appel- 
lant. We have to decide whether the decree 
for mesne profits passed by the Privy Coun- 
cil devolved on the death of Har Narain Das 
on his heir or legatee or it became part and 
parcel of the estate vested in Hari Saran 
Das. The important clauses of the agree- 
ment dated 20th January 1922 are given in 
the judgment of the Privy Council in which 
it wag decided that the sum of Rs. 1,88.000 
devolved on the legal heirs or legatees of 
Har Narain Das. That case is reported in 
1938 o A 87.* The following relevant clauses 
of the agreement are reproduced below : 

l.CSfl) 26 AIR 1988 POOS: 178 10 419: 89 SLR 
40 : 1988 O A 87 (PO), Har KI»h«n T. Satgur Pd.- 
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2. The first party Mahaot Har Naraln Das shall 
remain owner and in possession ol the immovable 
property, taluqdari and noo.taluqdarl for his hie- 
time without the power of transfer in any form. 

4. After the death of Mahant Har Narain Das the 
first party Batgur Prasad alias Hari Saran Das 
shall own and possess the entire moveable and 
immovable property, taluqdari and non-taluqdari. 

9. As to the moveable property it has been settled 
that Mahant Hat Narain Das the first party shall 
be owner of the whole except the property specified 
below. 

These clauses were interpreted by the 
Chief Court and their Lordships of the 
Privy Council. The question of mesne pro. 
fits was also discussed by the Chief Court 
and the Privy Council. It is argued that the 
question of mesne profits was not before the 
Courts and so they could not come to a 
decision about them which could bind the 
parties. Hari Saran Dos in reply to the ap- 
plication for ascertainment of mesne profits 
stated that the judgment of the Chief Court 
dealt not only with moveable and immo- 
vable properties directly and specifically re- 
ferred to in the family arrangement dated 
20tb January 1922, but also dealt with mesne 
profits and cash which had either been 
decreed to Mahant Har Narain Das or in 
respect of which the claim was still pend, 
ing and the judgment operated as res judi. 
cata. It was held by the Chief Court that the 
decree for moveables could not he executed 
against Hari Saran Das because the rights 
of the original decree.holdor had passed 
along with the rest of the property to Hari 
Saran Das. It was also held that the right 
to mesne profits together with the estate 
out of which they arose had, on the death 
of Har Narain Das come into the ownership 
and posseesion of Hari Sarao Das. The Privy 
Council observed that they could not accept 
the view of the Chief Court as to the nature 
of a life estate in immovable property and 
they discerned no merits in the novel doct. 
rine propounded by the Chief Court that a 
tenant for life of immovables had only a 
limited interest in the rents and profits 
which had accrued in his life time and is 
not complete owner thereof. Accordingly, 
if there is res judicata it is against the ap. 
pellant. At least we have the pronounce, 
ment of the Privy Council on the agreement 
of 20th January 1922. 

Their Lordships observed that “ the 
entire moveable and immovable property 
talnqdari and non-taluqdari” in cl. 4 of 
the agreement could not, in their opinion, 
be stretched to cover all property what, 
soever which Narain Das might acquire 
or which bo might possess at the time of 


Har Kishan Das Oudh 2G5 

his death. It was also observed that it 
was not part of the purpose of the agree- 
ment to constitute Hari Saran Das, the 
general heir of Narain Das, still less so to 
do this as to defeat the latter’s right to 
leave the smallest legacy by will or to deal 
with accrued rents and profits as in his life 
time be might desire. The words ‘‘moveable 
and” in cl. 4 were construed to mean that 
they referred to property in existence at 
the time of the agreement. It appears from 
the judgment of the Privy Council that 
Hari Saran Das was owner only of the 
moveables which existed at the time of the 
agreement and that Bar Narain Das was 
owner of the rents and profits which ac- 
crued in his life time. It was also held that 
Har Narain Das could transfer immovable 
property subsequently acquired by him by 
will or transfer inter vivos, and that Har 
Narain Das was full owner of Rs. 1,83,000 
which he could dispose of by will and if he 
did not his heir-at-law would succeed him. 
There is no reason to distinguish that sum 
from the rents and profits which had nob 
only accrued duo to Har Narain Das but had 
also been realised though not by him in his 
life time. We think that the point in ques- 
tion before us is covered by the Privy 
Council decision. 

The learned counsel for the appellant has 
relied on 7 o W N 128.^ This case was relied 
on by the Chief Court in the judgment re. 
{Kjrted in ll o W N 917* which was set aside 
by the Privy Council in 1938 0 A 87.^ The 
argument of the learned counsel for the 
appellant is that in that case the arrears of 
rent due to the widow of a taluqdar who 
was a life estate holder were held after her 
death to have passed to the estate and not 
to her personal heirs. We think it would 
not be safe in this case to rely on the cases 
of Hindu widows or the widows of taluq- 
dars. In tliis case the right of Har Narain 
Das came into existence under the deed of 
20tb January 1922 and not under any statute. 
Moreover, it appears that in 7 O w N 128* 
the learned Judges of this Court decided 
the case as if the rights of a Hindu widow 
were in question. It was subsequently held 
in this Court in 7 O w N 173* in respect 
of the same taluqdar’s widow, that her 
rights were not those of a Hindu wi dow b ut 

2. (’31) 18 A'l R'iosT’budh 66 : 126 I 0 161 : 5 
Luck 608 : 7 O W N 128, Sarnam v. Bisheshat 
Bakbeb Siogb, 

3. ('34) 21 A I R 1984 Oudb 837 : 150 I 0 425: 11 
OWN 917, Hari Saran Daa v. Har Kisben Das. 

4 . (’80) 17 A I R 1930 Oudb 226 : 122 1 C 614 : 7 
OWN 178, Bisbesbar Bakbsb v. Jang Bahadur. 
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those of a fcaluqdar 8 widow and those rights 
were laid down in the Oudh Estates Act. It 
was observed that the provisions of the 
Oudh Estates Act would apply whether the 
taluqdar’s widow was a Hindu, a Mahomedan 
or a Christian. The peculiarities of the estate 
of a taluqdar’s widow do not appear to have 
been brought to the notice of their Lord- 
ships in the case in 7 o w n 123.^ The deci- 
sion in that case was based on a dictum of 
their Lordships of the Judicial Committee 
in 10 I A 150,® which was a case of a Hindu 
widow. 

In 7 0 W N 123= it was held that a creditor 
of a taluqdar’s widow cannot attach the ar- 
rears of rent due to her which were not re. 
ahzed by her in her lifetime. But that is not 
the position here. In the present ease Har 
Narain Das obtained a decree for mesne 
prohts against Satgur Prasad on the ground 
that he was in wrongful possession of the 
property. Har Narain Das was certainly on- 
titled to the rents and profits of the property 
which accrued in his lifetime and which 
were realized by Hari .Saran Das from the 
^tenants. Har Narain Das could make a 
transfer of the decree for mesne profits inter 
vivos and there was no reason why ho could 
nob m.ako a will in respect of them. This was 
,so hold by the Privy Council. The rents had 
jbeen realized by the defendant and so they 
had ceased to ho part of the estate. Wo think 
we need not discuss the cases of Hindu 
widows cited before us. and that on the inter, 
protation of the agreement dated 20th Janu. 
ary 192^ put on it by their Lordships of the 
Irivy Council, Har Narain Das was the 
absolute owner of the rents and proGts 
which had been realised in bis lifetime and 
ho could transfer them by gift or by transfer 
inter vivos. Tho lower Court has held that 
Har Kishen Das is the chela and legatee of 
Har Narain Das. The will was made on 3th 
riecember I93i, when there was no subsisting 
decree for mesne proGts but it made Har 
Kishen Das owner not only of the moveables 
and decrees m existence at tho time of its 
execution but also of those which might be 
acquired subsequently. This Gnding has not 

therefore 

hold that Har Kishen Das as tho heir-at-law 
and legatee of Har Narain Das is entitled 
to be substitnted in place of Har Narain Das 
and to proceed with the application for de- 
termination of mesne proGts. We according, 
iy dismiss this appeal with costs. 

D.8./R.K. Appeal dismissed. 
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Sobha Earn — Accused-Applicant 


V. 


^24 : lo'l iTTeoTTB C L R 418 • 4 
Bat 469 (PC), liri Putty . Mt. Huntbutti KooraJu! 


Emperor, 

on^Sh 19^0. Decided 
Gooda MagifltraSl 

Motor Vehicles Act (1939), S. 132 — U P 
Motor Vehicles Rules (1940), R. 2 fg) _ Hono’ 
rary Special Magistrate has jurisdiction to try 
offence punishable under the Act. ^ 

fcbafc wherever the 
nmW occurs in the rules it mast be 

n?lM ^ stilWDdiary Magistrate. The 

rules however do not deal with the trial of oflencae 

haflthP^^° Act. The honorary special Magistrate 

punishable 

under the Act. [p 266 0 2; P 267 0 1) 

Government Advocate - for tho Crown. 

Order. — Tliese are two references by the 
istrict Magistrate of Gonda recommending 
that the conviction of one Sobha Ram in 
two cases under s. 112 . Motor Vehicles Act, 
read with r. 79(viii). Motor Vehicles Rules. 
1910, be set aside and a re-trial by a stipen- 
diary Magistrate ordered. Sobha Ram was 
convicted by an Honorary Special Magistrate 
and an application in revision was Gled bo- 
lore tho District Magistrftto on tho ground 
that only a stipendiary Magistrate is em- 
powered to try cases under the Motor 
Vehiclos Act. This contention was based on 
the deGnition of the word “Magistrate” in 
tho rules framed by the Local Government 
under the Motor Vehicles Act. The District 
Magistrate accepted the contention, consi- 
dering that the Ilonornry Magistrate had no 
jurisdiction in view of this deGnition. I am 
not satisGed that the Honorary Special 
Magistrate had no jurisdiction. Rule 2 (g), 

XI. P . Motor Vehicles Rules, 1940, merely 
provides that ; 

Iq those rules, unless thoro is anything ropug- 
nant m tho subject orcoatext,“Magistrato"inoaaa 
a Htipoodiary Mugistrato. 

This presumably means that wherever 
the word "Magistrate’’ occurs in the rules 
it must be understood to mean a stipen- 
diary Magistrate. The rules do not deal with 
the trial of offences under the Act. Section. 

132 of the Act provides that no Court infe-' 
rior to that of a Presidency Magistrate or ai 
Magistrate of the second class shall try any 
offence punishable under the Actor any rule 
made thereunder. The mere fact that the 
offence of which Sobha Ram was convicted 
in each case was mode an offence by Rolo 
70 (viii), Motor Vehicles Rules, is no reason 
for bolding that tho Magistrate trying the 
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case musb be a Magistrate such as is defined 
in those rules. In my opinion, the definition 
can only mean that the word "Magistrate 
means a stipeindiary Magistrate where this 
word is used in the rules. I am not therefore 
prepared to accept these references. I reject 
them and direct the records to be returned. 
D.S./r.K. References rejected. 

(28) A. I. S. 1941 Oadh 267 
Bennett J. 

Gaya Prasad and others — Applicants 

V. 

Emperor. 

Criminal R«vn. No. 138 of 1940, Decided on Cth 
January 1941, against order of Sess. Judge, Bara* 
4>aoki, D/* 18th September 1940. 

Penal Code (1860), S. 332— Accused dragging 
patwari to a bouse, asking him to make certain 
entries in his papers and on his refusal beating 
him — Offence under S. 332 is committed. 

A person who drags a patwari to a bouse, asks 
him to make certain entries in bis official records 
and beats him on bis refusal to do so must be 
deemed to have intended to prevent or deter the 
patwari from discharging bis duties as a public 
servant and thereby committed an oOonce under 
8. 882. The fact that the patwari had not got his 
official papers with him at the time bo was assault- 
ed makes no dlfleronce. [P 263 0 1] 

Dr. J. N. Misra — for Applicants. 

Qovernmeni Advocate — lor the Crown. 

Order. — This is an application in 
revision against the order of the Sessions 
Judge of Bara Banki dated isth September 
1940, maintaining with a slight modification 
in sentence the order of the Special Magis* 
trate convicting the applicants under Ss. 332, 
147 and 841, I. F. C., and sentencing them 
to six months' rigorous imprisonment under 
8.382 and fines of Rs. is and Rs. 5 respec. 
tively under ss. 147 and 341. The applicants 
were convicted on the complaint of a pat- 
wart named Noor Mohammad made before 
a Magistrate on isth September 1939. His 
story was that on the afternoon of 14th 
September while he was doing partal work, 
the applicants came and told him that be 
was required by the mukhia in an adjoining 
village about a furlong away. The patwari 
refused to go with them, and they then 
dragged him to the house of the mukhia 
Aharwadin. There they demanded that 
he should make entries in his papers to the 
effect that a particular grove belonged to 
the applicant Gaya Prasad. The patwari 
refused to do this without receiving orders 
from the Court (that is, the revenue Court). 
Thereupon he was beaten and kicked by 
the applicants. A police enquiry followed 


under the orders of the Magistrate, and the 
trial commenced in December 1939. A writ* 
ten statement was filed by the applicants 
on 27th January 1010, in which they denied 
the charge and alleged that a quarrel had 
occurred between them and the patwari 
because the latter bad made some disparage 
ing remarks about the sister of one of the 
applicants. The quarrel had ended In a 
compromise entered into on the same day, 
namely the litb September. 

When the patwari was cross-examined 
on 2nd March 1940, a document. Ex. A l, 
purporting to be this compromise, was put 
to him. Hedenied that it bore bis signature. 
Two defence witnesses ware produced to 
support it, bub they were not believed by 
the trial Court. The learned Sessions Judgo 
agreed witli the view taken by the Magis* 
trate about this document, particularly be* 
cause it was not produced until 2 d( 1 March. 
There is a further reason for doubting 
the genuineness of the document, namely, 
that it does not appear to have beeu pro- 
duced before the i>olice who investigated 
the patwari’s complaint. A number of wit- 
nesses were produced to support the com- 
plaint and the ^lagistrate believed their 
evidence in preference to the witnesses pro- 
duced to support the defence story. The 
learned Sessions Judgo also came to the con- 
elusion that the prosecution story was true. 
He reduced the sentence of one year's rigo- 
rous imprisonment imposed by the Magis- 
trate to six months’ rigorous imprisonment. 

Three points have been put forward in 
this revision application. The first is that 
no offence was committed under S. 332; the 
second that the finding of the Courts below 
as regards the compromise was not justi- 
fied, and that a further enquiry should 
have been made into the allegations about 
this compromise; and thirdly it is submitted 
that the sentence under S. 332 is excessive. 
With regard to the first point, the Magis- 
trate has observed that the applicants inter- 
fered with a Government servant in the 
discharge of bis public duties, and on the 
facts found by him there can be no doubt 
that this observation was justified. The 
question for consideration is whether such 
interference constitutes an offence under 
S. 382. An offence under S. 332 is committed 
when a person voluntarily causes hurt to 
any person being a public servant in the 
discharge of bis duty as such public servant, 
or with intent to prevent or deter that 
person from discharging his duty as such 
public servant. It is said on behalf of the 
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applicants that the patwari had not got his 
official papers ^ith him at tho time when 
he was assaulted, hut I am unahle to see 
jthat this makes any difference. A duty may 
jbe negative as well as positive. It was the 
patwari’s duty not to make entries in his 
official records under pressure from an in- 
terested party which he would not other, 
wise have made. It appears to me therefore 
that by interfering with the patwari in this 
way and hy dragging him to the mukhia 
and heating him, the applicants intended to 
prevent or deter the patwari from discharg. 
ing his duties as a public servant. I have 
not been referred to any authority which 
would cover the facts of this particular case, 
but in my opinion there can be doubt that 
on the facts found an otTence was committed 
under S. 982. 

As regards the contention that the lower 
Courts were not justided in the dnding 
arrived at by them in regard to the com- 
promise, I see no reason to think that the 
finding was not justified. It is certainly 
curious that tho document was not produc- 
ed before 2nd March 1240, and if actually it 
had been executed on Mth September 1939, 
it is h.ardly likely that tho patwari would 
have made tho complaint which he did 
make on tho following day. There is noth- 
ing to indicate why, after putting hissigna. 
ture to such a document, ho should have 
decided to make a complaint. Although the 
injuries caused to the patwari were not 
serious, I do not consider the sentence of 
six months' rigorous imprisonment under 
S. 382 excessive for an assault on a public 
servant. I see no reason therefore to inter- 
fore and I dismiss this application. 

G.N./r.k. Application dismissed. 

(28) A. I. R. 1941 Oudh 268 

Thomas C. J. 

Dehi Singh and others — Accused 

Applicants 

v. 

Emperor through Itaj Kumar Singh — 
Complainant — Opposite Party. 

Ciiminal Roto. Appla. No. 184 of 1940, Decided 
on 2nd January 1941, to reyiso order of District 
Magistrate, Hardoi, D/- 9th August 1040. 

Criminal P. C. (1898), S. 439 — Chief Court’s 
practice — Application under S. 439 is not enter- 
tained except on special grounds, unless it has 
previously been made to Sessions Judge having 
concurrent jurisdiction — Wrong advice by 
counsel is no “special circumstance” entitling 
application to Chief Court without previous 
application to Sessions Court. 


The Chief Court is precluded except on special 
grounds from entertaining an application for revi- 
sion of the appellate order passed by the District 
Magistrate by reason of uniform practice of the 
Court refusing to entertain an application in revi- 
sion where the applicant has not gone iu revision 
to the Sessions Court which has concurrent juris- 
diction. The advice given by tho counsel that the 
application for revision would lie in the Chief 
Court is not “a special circumstance” which would 
entitle the applicant to file tho application in the 
Chief Court iu tho first instance: 1937 OWN1044- 
AIR 1933 All 283; A I R 1927 All 829; AIR 1927 
All 834 and 10 0 W N 733, Rel. on. [P 268 C 2; 

P 269 0 1) 

Akhlaque Husavi — for Applicants. 

ITar Narain Das — for Opposite Party 

(Raj Kumar Singh), 
Order. — Tliis is an application in revi. 
sion against an appellate order of the learn- 
ed District Magistrate of Hardoi dated 9th 
August 1940 upholding the conviction of the 
applicants. The applicants were convicted 
by a Bench of Honorary Magistrates, second 
class, Hardoi, under s. 379, I. P. 0., and 
sentenced to a fine of Rupees 20 each. They 
appealed against tbeir conviction to the 
learned District Magistrate of Hardoi who 
dismissed it on 9tb August 1940, but reduced 
the sentence to a fine of Rs. 10 each. The 
application for revision in this Court was 
filed on Mth October 1940. A preliminary 
objection has been taken by the learned 
counsel for the opposite side that this Court 
is precluded from entertaining the present 
application by reason of tho uniform practice 
prevailing in this Court refusing to enter 
tain an application in revision where the 
applicants have not gone in revision to the 
Ciourt of Session, which has concurrent 
jurisdiction. In support of his contention 
the learned counsel has relied on a decision 
of mine reported in 1937 OWN 1044* and 
also on the decisions of tho Allahabad High 
Court reported in 55 ALL 261,* AIR 1927 ALL 
829* and AIR 1927 ALL 834.* These decisions 
undoubtedly support the objection raised by 
the learned counsel for tho opposite party. 
On the other hand tho learned counsel on 
behalf of tho applicants has relied on the 
following decisions: 4l ALL 587,® 54 ALL 33i 

r r37rT93y”o’w‘N'l04V:T7’l I 0 167: 38 Or L J 
1024, Raja Bam V. Emperor. 

2. CSS) 20 A I R 1933 All 283 : 145 I C 726 : 34 

Cr L J 1048: 55 All 261: 1983 ALJ 119, Emperor 
V. Muhammad Hashim. 

3. (*27) 14 A I R 1927 All 829 : 102 I 0 852 : 28 
Cr L J 544, Nathe Singh v. Emperor. 

4. (*27) 14 A I R 1927 All 834 : 101 I 0 603 . 2S 
Or L J 476. Sukhraj Singh v. Emperor. 

5. ('19) 6 AIR 1919 All 268: 60 I 0 827: 20 Or L J 
847: 41 All 687: 17 A LJ800.*Emperor v. M»n«ur. 

6. (’82) 19 A I R 1982 All 126 : 187 I 0 686 . 88 
Or L J 628 : 64 All 881 : 1982 A L J 89, Emperor 
Te BAlkrfabDA Sbarms* 
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and 50 Cal 423,^ Kendall J. in the cases re- 
ported in A I R 1927 ALL 829^ and A I R 1927 
ALL 834* refused to entertain an application 
because the applicant had not gone in revi- 
sion to the Sessions Judge even though there 
bad been an appeal to the District Magistrate. 
It is not necessary for me to discuss the cases 
of other High Courts in a case like this when 
the uniform practice of this Court is not to 
entertain an application in revision where 
the applicant has not gone in revision to 
the Sessions Judge. In 10 0 w N 733® Raza J. 
held that 

the Oudb Chiel Court is precluded from eatertaiu- 
iog an application for revision by reason of the 
practice of the Court refusing to entertain an ap- 
plication in revision where the applicant has not 
gone in revision either to the Sessions Judge or to 
the District Magistrate. 

In the case reported in 1937 OWN 1041,* 

I observed that "no si>ecial grounds were 
shown to mo for entertaining the application 
for revision." In the present case, the appli- 
cant, Debi Singh, has to-day hied an affidavit 
in which it is stated that after the dismissal 
of the api)eal by the District Magistrate he 
was informed by his counsel that the ap- 
plication for revision of the District Magis- 
trate’s order would lie in the Chief Court 
and that there was no limitation for filing 
such an applicatibn. 1 do not for a moment 
think that the counsel would have told Debi 
Singh tbat"thorewa3 no limitation for filing 
such an application," but in any case I am 
of opinion that the advice given by the 
counsel to Dobi Singh that the application 
for revision would lie in the Chief Court is 
not "a special circumstance" which would 
entitle the applicants to file the application 
in this Court. The objects of laying down 
the rule that an application in revision to 
the lower Court is an essential step in the 
procedure, are to prevent the time of the 
High Court from being wasted by frivolous 
applications and to obtain an expression of 
opinion by a Court of superior jurisdiction 
such as that of the Sessions Judge in case 
the matter should eventually come before 
the High Court. I am therefore of opinion 
that 1 am precluded from entertaining the 
present application and 1 dismiss it. 

n .k./r.k. Application dismissed. 

7. (’28) 10 A I R 1928 Cal 674 : 77 I C 990 : 25 

Cr L J 526 : 50 Cal 423, Abdul Matlab v. Nanda 

Lai. 

8. (’33) 10 OWN 783 : 147 I 0 797 : 35 Ct L J 

476, Ajudhla Siogb v, Emperor, 


(28) A. I. R. 1941 Oudh 269 

Gudlam Hasan and Agarwal JJ. 
Abdul Aziz and others — Appellants 

V. 

Nawab Khan and others — Respondents. 

First Appe.ll No. 121 of 1940, Decided on 28tb 
January 1941, against the order of Special Judge, 
first grade, Unao, D/- 17th July 1940. 

Court-fees Act (1870), Sch. 1 , Art. 1 and Sch. 2, 
Art. 11 or Art. 17 — Appeal though purporting to 
be against order amending decree, in substance 
one against amended decree under S. 14 (5), 
U. P. Encumbered Estates Act — Sch. 1. Art. 1 
applies and ad valorem court-fee is payable. 

lu an appeal which merely purports to bo an 
appeal against the order ainouding decree but is 
really directed against the anicndud decree passed 
by the Special Judge under S. 14, U. P. Eucum- 
bered Estates Act, the momornDdum of appeal 
cannot come under the descriptions in Art. 11 or 
Art. 17, Sch. 2 and therefore it must come under 
the description in Art. 1 of Sch. 1 of the Act, the 
court-fee payable consequently being ad valorem : 
AIR 1937 Oudh .501 ; AIR 1938 Oudh 86 and AIR 
1938 All 97 (P B), Itel. on; AIR 1934 All 100; AIR 
1933 Rang 2G4 and AIR 1941 Oudh 60, Disting. 

[P 270 C 1; P 271 C 1) 
A'dsir Ullah Beg — for Appellants. 

Order. — This is an office report in First 
civil Appeal No. 121 of 1910 to the effect that 
the appellants must pay ad valorem court- 
fee on Rs. 6035, which is the amount of the 
amended decree after deducting Rs. 1365, the 
amount of the original decree passed by the 
learned Special Judge under s. li, Encum- 
bered Estates Act, against the appellants. 
The office reports that the order appealed 
against is a decree and not an order incapa. 
bio of execution and not having the force of 
a decree. The memorandum of appeal is 
directed against an order dated 17th July 
1940, amending the decree in Encumbered 
Estates Act, Suit No. 46 of 1936 passed by 
the Special Judge, first class, Unao. The 
valuation of the appeal is stated to be 
Rs. 6035 and the court- fee of only Rs. 3 has 
been paid. Ad valorem court, foe on Rs. 6035 
is Rs. 477-8-0. Consequently, there is a defi- 
ciency of Rs. 474-8 . 0 in court-fee. The facts 
are that originally the learned Special Judge 
passed a decree for Rs. 1365 with future 
interest and proportionate costs against the 
appellants on 14tb December 1939. The cre- 
ditors thereafter applied to the Court for 
the amendment of the decree in view of 
the explanation, which has been added to 
sub.s. (5) of S. 14, U. P. Encumbered Estates 
Act. The learned Special Judge ordered as 
follows : 

Id tbo result the decree io case No. 3 relatiug to 
Ex. D-5 (mortgage) is amended and in place of the 
decree for Rs. 1366 I decree the claim on basis of 
Ex. D 5 foe Rs. 7100 with proportionate costa and 
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future interestat4i per ceot. per annum from date 
of applic,itioD. 

A decree was prepared in pursuance of 
the above judgment. The appellants’ coun- 
sol has hied the copy of the judgment as 
well as the copy of the amended decree 
along with the memorandum of appeal. In 
appeal the amended decree for Rs. 7100 
minus Rs. 13C5, the amount of the original 
decree, has been challenged. Upon these 
facts, it appears to us that the appeal in sub- 
[Stance is really directed against the amended 
^decree passed by the learned Special Judge 
jthough the memoi-andum of appeal merely 
purports to appeal against the order amend- 
ing the decree. We have no doubt whatever 
that the object of the appeal is to get rid 
of the amended decree which involves the 
setting aside of the decree for Rs. C035 passed 
by the learned Special Judge. The case, 
therefore, in our opinion, clearly falls under 
Art. 1 of Sch.i, Court. fees Act. It has been 
held in 1037 own soo‘ that whore in an 
apjieal against a simple money decree passed 
by a Special Judge under s. li (7), U. P. 
Encumbered Estates Act, the appellants 
want a reduction in the amount of interest 
decreed by the lower Court, the appeal is 
governed by Art. 1 of Sch.i, Court-fees Act, 
and court. fee must bo paid ad valorem on 
the amount of interest disputed by the 
appellants. 

\ similar view has been taken in 1938 
OWN 135^ where it was held that having 
regard to the definition of ‘decree’ contained 
in Civil Procedure Code and to the provisions 
of 9.11 (7), U. P. Encumbered Estates Act, 
the decision of the Special Judge is a decree 
though the amount that may be due to the 
opposite party yet remains to be fixed and 
hence ad valorem court, fee is payable in an 
appeal against such order. A similar view 
has been taken in a Full Bench decision of 
the Allahabad High Court in 1938 OWN R8,’ 
where it was held that in an appeal against 
a decree passed by the Special Judge under 
S. 14, U. P. Encumbered Estates Act, the 
memorandum of appeal cannot come under 
the descriptions in Art. ii or Art. 17, 8cb.II, 
Court- fees Act, 1870, and therefore it must 
come under the description in Art, 1 of 8oh. I 
of the Act, the court, fee payable, couse- 
quontly, beiug ad valorem. 

1. (’87) 24 AIR 1987 Oudh 601 : 171 I C 78 : 1987 
OWN 890, Baijnath Siogb v. Tnlahl Ram. 

2. (’88) 26 AIR 1938 Oudh 8G : 172 I 0 041 : 1988 
OWN 186, Jagat Jit Siogh v. Muddoo Bibi. 

3. (’88) 26 AIR 1988 Alt 07 : 178 I 0 868 : 1 L R 
(1988) All 280 : 1987 A L J 1378 : 1988 OWN 
88 (FB), Jagdiah Pratap v. Udal Pratap. 


Learned counsel for the appellants con- 
cedes that the object of the appeal is no 
doubt to obtain a cancellation of the amen, 
ded decree for Es. 6035 in an indirect way, 
but argues that his appeal is only directed 
against the order passed by the learned 
Special Judge and not against the decree 
and as such the court- fee paid is sufficient. 
In support of his contention he relies on 
AIR 1984 ALL 100* and A I R 1933 Rang 264.® 
Neither of these two cases has any bearing 
upon the present case. In the former case 
an order bad been passed by the lower 
Court under s. 152, Civil P. C., amending the 
plaint and the preliminary decree and cor- 
recting the misdescription of the property, 
which had crept in the plaint and in the 
decree. A revision was filed against the said 
order. A preliminary objection was raised 
on behalf of the respondents that as an ap- 
peal lay against the amended decree no revi- 
sion was entertainable. It was held that the 
revision was not directed against the amen- 
ded decree but against the order. No ques- 
tion whatever about court-fee was involved 
in the case. In the latter case, it was held 
that a decision given under 8. 162 , Civil P. 0., 
granting an application for amendment of 
a decree is an order and not a decree and 
hence an application to s6t aside such an 
order is governed by Art. 181 and not Art.lG4, 
Limitation Act. The question in that cose 
arose in connexion with the point of limita- 
tion and bad no reference whatever to tba 
question of court. fee. Apart from this, both 
the above cases are distinguishable from the 
facts of the present case. In the present 
cose an amended decree has actually been 
passed and the result of allowing the appeal 
would be to set aside the amended decree. 
There is no doubt that the decree passed by 
the Special Judge is under the provisions of 
s. 14, U. P. Encumbered Estates Act, where- 
in it is specifically stated that snob a decree 
shall be deemed to be a decree of a civil 
(Jourt of competent jurisdiction. 

Reference has also been made on behalf 
of the appellants to a decision of this Court 
in 1940 OWN 862.® That case in our opinion 
is inapplicable. That was a case of miscel- 
laneous appeal under S. 45, U. P. Encumber- 
ed Estates Act, against the decision of two 
issues framed in tho creditor’s claim under 
S. 14 of tho Act. Under S. 46 as it then stood 
47 {’84) 2TaTr 1934 All 100 : 147 I 0 683, Shu- 
iaatmand Kban v. Govlnd Behari. , _ 

5. (’83) 20 A I R 1938 Rang 264 j 146 I O 

Lawraoco v. Dowan Singb. « o. j . torn 

6. (’41) 28 A I R 1941 Oudh 60 : 15» I p 814 .1^0 
OWN862,Rame3hwar Bakhsh v. Govlud Prasad. 
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an appeal conld be brought against "any 
decision, decree or order" of a Special Judge. 
The word "decision" was, however, deleted 
and after the words "or order" the words 
"finally disposing of the case" were inserted 
by the U. P. Encumbered Estates (Amend, 
ment) Act ii of 19S9 in both sub-ss. (i) and 
( 2 ) to S. 45 of the Act. There was no decree 
in that case passed by the Special Judge and 
it was held that the appeal, being an appeal 
against a decision under s.l4, U. P. Eocum. 
bered Estates Act, fell within the scope of 
Art. 11 of Sch. 2, Court fees Act, and a court, 
fee of Rs. 3 was suffioient. In the present 
case we hold that the appeal is to all intents 
and purposes against the amended decree 
passed by the Special Judge and conse. 
queutly an ad valorem court, fee is payable. 
Wo accept the office report and direct that 
the appellants shall pay the deficiency of 
Rs. 474 8 0 within six weeks from to-day. 

n.k./r.k. Order accordiyigly. 


(26) A. I. R. 1941 Oudh 271 

Bennett J. 

Pt. Pratap Narain and others — 

Accused — Applicants 
v. 

Pt. Ram Kumar and others — 

Complainant — Opposite Party. 

Criminal Ref. No. 88 of 1940. De'-idcd on 2l8t 
Novombor 1940; refcrenco roado by Sess. Judge 
Fyzabad, D/- 28lh September 1940. 


Criminal P. C. (1898). S. 139A— S. 139A doe 
not contemplate merely that there shall be exa 
minatlon oi such evidence as may be adduce 
by parties— Magistrate should call for such fur 
ther evidence, if any, as may appear necessary 

When provision is made for an enquiry by 

contemplated merely that ther 
^all bo an examination of such evidence as ma 
be ^duced by the parties. A Magistrate is expect 
^ to exorciM hla common sense and call for sue] 

A 'i R 

Mahabir Prosod-for Applicants. 

liargovind Papal— for Opposite Party. 

Order. — This is a reference by tbelearnec 
^ssiODs Judge of Fyzabad reeommendinj 
that the order of a Magistrate making hii 
order under s. 188 , Criminal P. C., absolut. 
be aside and "the case be remanded t< 
the Court below for final enquiry accordini 
to law. It appears that an application wa; 
made on 20th September 1989 by Ram Kuma 
and others under Ss.ias and 107 , Crimina 
P. C., against Pratap Narain and others t( 
the e^ct that they were obstructing a publii 
way. The Sub-divisional Magistrate befon 
whom the application was preferred sent i 


to the Tahsildar for enquiry and report. A 
written statement and documents were tiled 
before the Tahsildar and the latter after 
enquiry submitted a report to the Sub. divi- 
sional Magistrate on 30th October 1939, to 
the etlect that the plot through which the 
alleged path passes was recorded as "banjar 
qabil zaraet ’ aud that there was no record 
to show that there was ever a public way. 
He recommended that the papers be filed. 
A further application was then made by 
Ram Kumar to tlie Sub-divisional Magis- 
trate, requesting the latter to make a local 
inspection. A local inspection was made by 
the Magistrate on 30th November, when he 
recorded a somewhat brief inspection note 
to the effect that it appeared from his inspec- 
tion that the path was a public way by 
which people went to aud from certain 
places. He then issued notice tothoopposite 
party, (that is, the present applicants) under 
S.133. On 18th December, they asked that 
the written statement and documents tiled 
before the Tahsildar might be considered to 
have been filed in the present suit before the 
Sub-divisional Magistrate. This was allowed . 
Thereafter the Sub-divisional Magistrate 
recorded oral evidence produced by the 
parties, this consisting of four witnesses on 
each side, and passed an order on I7bh May 
1040, to the effect that he was satisfied by 
this evidence that the plot was a public path, 
way. and he accordingly directed theopposite 
party (Pratap Narain etc.) to remove the 
obstruction of which the applicants (Ram 
Kumar etc.) had complained. 

There is no reference either in the Magis- 
trate’s order or elsewhere on the record to 
the provisions of S. 139A, (Criminal P. C. This 
section provides that where an order is made 
under s.133 for the purpose of preventing 
obstruction to the public iu the use of any 
way, the Magistrate shall on the appearance 
before him of the person against whom the 
order was made, question him as to whether 
be denies the existence of any public right 
in respect of the way, and if he does so, the 
Magistrate shall, before proceeding under 
S. 137 or s. 138, inquire into the matter. If 
in such inquiry the Magistrate finds that 
there is any reliable evidence in support of 
such denial, he shall stay the proceedings 
untilthe matter of the existence of such right 
has been decided bya competent civil Court; 
and, if he finds that there is no such evi- 
dence, he shall proceed as laid down under 
S. 137 or S. 188 as the case may require. The 
learned Sessions Judge has referred the case 
to this Court on the application of Pratap 
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Kaiaio etc., coDsidoriog that the Magistrate 
acted illegally in proceeding under s.137 
■without first proceeding under s. 139A. The 
^lagistrate submitted an explanation in 
which be states that when the opposite party 
(Pratap Narain etc.) first appeared in bis 
Court they adopted the written statement 
already filed by them and relied upon the 
documents filed therewith. He went through 
their evidence and was convinced that there 
was no substantial and reliable evidence in 
support of their denial of the right of public 
way. Asa result of this, he deemed itincum. 
bent to proceed under S. 1.37. In order to avoid 
duplication of procedure, he did not record 
any formal order under s. 139A that the 
documentary evidence relied upon by Pratap 
Narain was not substantial. 

It is clear from this explanation that the 
oral evidence which was recorded by the 
Magistrate and which is on the record was 
recorded under the provisions of s. 137, and 
not under the provisions of s. 139A. It further 
appears that the Magistrate did not take any 
evidence in the proceedings which he appears 
to consider were proceedings under S. 139A. 
He merely examined the written statement 
and the documents filed with it. In their 
written statement, Pratap Narain etc., denied 
tlie existence of a public way, and the docu. 
monts which they filed showed that there 
was no record of the existence of any such 
public right of way. Consequently, it does 
not appear that the Magistrate had very 
much to go upon in coming to a finding under 
S. 139A adverse to them. In any case it ap. 
pears to me to be impossible to hold that 
those proceedings amounted to an enquiry 
under s. 139A. Learned counsel for the com. 
plainants has referred to a ruling of the 
Allahabad High Court in A I R 1929 ALL 220‘ 
in which it was held that a Magistrate has 
absolute discretion as to how far he will go 
or upon what materials be will act in con- 
sidering whether the person proceeded 
against seems likely to have such a case in 
support of his denial as may make it seem 
unfitting for the criminal Court to proceed. 
In this case the Allahabad High Court was 
of opinion that it bad not been shown that 
the Magistrate had not made the enquiry 
prescribed by s. 139A. At the same time it 
was observed that the enquiry referred to 
under S. 139A is clearly something to be kept 
quite distinct from the formal enquiry 
which may have to be held later under 

(’29) 16 A I B 1929 All 220 : 116 I 0 786 : 30 

Or L J 670 : 1929 A L J 385, Manohar Singh v. 

Emptror, 


S. 137 if the Magistrate finds that there is 
no prima facie reliable evidence jn support 
of the denial of the existence of any public 
way. Farther, it was observed by the single 
Judge who decided the case that he did not 
think that he would be justified in interfer- 
ing on the ground that the Magistrate had 
not held any enquiry under s. 139A. Even 
if he did not hold such an enquiry, no ob- 
jection had been taken by the opposite 
party to the enquiry which proceeded under 
S. 137, and the Magistrate had found as the 
result of an enquiry much more searching 
than it was incumbent on him to have held 
under s. 139A, that there was in fact no 
reliable evidence in support of the denial. 

I have considered the latter observation 
with special reference to the facts of the 
present case. As I have mentioned, evi- 
dence was produced by Pratap Narain, etc. 
to show that there is no entry in the records 
of a public right of way, and whatever the 
value of this negative evidence may be 
it must be taken into consideration as it 
was taken into consideration by the Tabsil- 
dar who held the initial enquiry. Secondly, 
it appears from the sketch map on the 
record that there is a pucoa road to the 
north of plot No. 439/l, (corresponding now 
to No. 51G), the plot of Pratap Narain, etc. 
through which the path in question is said 
to pass, and that the path joins this puoca 
road. It also appears that there are other 
plots to the south and south-west of this 
plot, which belong to other persons who are 
presumably interested in the question whe- 
ther a public path passes through their 
plots. I understand that according to the 
allegations of the complainants the same 
path passes through these plots also. It 
does not appear whether these other 
persons admit or not that there is a public 
right of way through their plots. When 
provision is made for an enquiry by a 
Magistrate it is not contemplated merely 
that there shall be an examination of such 
evidence as may be adduced by the par- 
ties : a Magistrate is expected to exercise 
bis common sense and call for such further 
evidence, if any, as may appear necessary. 

In this particular case, it woiild appear to be 
advisable to ascertain the attitude of these 
other persons who presumably are alw 
interested in the question and who may be 
affected by the orders passed. In any event 
it appears to me to be impossible to hold 
that a proper enquiry was held by tM 
Magistrate under 8. 139A. 
accept this reference, set aside the or 
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passed by the Magistrate, and direct that 
an enquiry be made in the first instance 
under the provisions of s. ld9A by such 
other Magistrate as the District Magistrate 
may direct, orders being passed thereafter 
by the Magistrate according to bis finding 
under this section. 

d.s./r.k. Heference accepted. 

(28) A. I. R. 1941 Oudh 273 
FULL BENCH 

Tobke, Bennett and Ghulam 
Hasan JJ. 

Mahant Hari Saran Das — Plaintiff 

— Appellant 

V. 

Dhani Ram and others — Defendants 

Respondents. 

Second Rent Appeal No. 87 of 1987, Decided on 
5th March 1941, against order of the Dist. Judge, 
Uoao, D/. 8rd February 1937. 

(a) U. P. Stayed Arrears of Rent (Remissions) 
Act (18 of 1939), S. 3 — Act Is not ultra vires. 

The U. P. Stayed Arrears of Rent (Remissions) 
Act, 18 of 1989, is not ultra vires of the Provincial 
Legislature : A I R 1941 F 0 16, Btl. on. 

[P 274 C 2) 

(b) U. P. Slay of Proceedings (Revenue 
Courts) Act (4 ol 1937), S. 2 — Word “appli- 
cations” In S. 2 so far as Oudh Rent Act is 
concerned refers to applications relating to 
ejectment— Effect of first proviso to S. 2 stated. 

The word ‘applications’ In S. 2 only refers to 
applications in connexion with ejectment It 
clearly does not refer to applications in execution 
ca^. The effect of the first proviso to S. 2 is that 
the dow not apply to sultsln reepectof rents 
1844P., or subsequent years. It follows 
that 8. 2 operates to stay all proceedings in suits 

and execution of decreesinrespeot of all instalments 
prior to Rabll844F. [P 274 C ^ 

AcWlSnf R'rit (Remissions) 

Act (18 ol 1939), Sv 3 Scope and effect of S 3 

Stated-Appeal In suit for recovery of arrears of 

U p’’ sYJ® ''T- undS S 1 

Act 4 ol 1937 (Revenue Courts) 

Act, 4 of 1937— Appeal is liable to dismissal bv 
reason of S. 3 of Act 18 of 1939. cy 

Section 3 of Act 18 of 1939 operates to dismiss 

Etoved th^? “ iMtltuted. would have been 

SnoliJatlon* operates to dismiss all 

fs 5o“ar as th« 

applications for executlo^of* d^cjUs Sr“ ar^r^^oS 

"if* ®' have been 

felatlng ^ the same instalments prior to 

thS tl®P fif ^ 0 ' RabI1844P. Therefore although 

do2s (RavenueGourts) Act 

does not prohibit in express terms the prosecution 

prior 1844 P®“jf of rent 

this TT P Qi ^ fendored Infructoous by 

In oi^;! 
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and therefore is liable todismissal inasmuch aseren 
should the appeal be allowed to proceed and the 
plalntifi.appollant be successful in bis appeal bo will 
bo unable to institute or prosecute any application 
forexecution of his decree. [P 270 0 2 ; P 276 0 1) 

(d) U. P. Stay of Proceedings (Revenue 
Courts) Act (4 of 1937), S. 2 — Suits stayed by 
Act are automatically stayed without Court’s 
order : 1941 0 \V N 262=A i K 1941 Oudh 267= 
193 I C 150, OVERRULED. 

All suits provided by tho Act to bo stayed are 
stayed automatically, and no order of tho Court is 
necessary : 1941 OWN 262=A I R 1941 Oudh 
257=193 I 0 160, OVERRULED. [P 276 C 1) 

B. P. Misra — for Appellant. 

S. N. Srivastava — for Respoudents 2 and 3. 

Jud^iDBut, — This is a Full Bench refer- 
ence on a point of law made by a Bench of this 
Court to which Second Rent Appeal no. 37 
of 1937 was referred by the Hon’blo Chief 
Judge sitting singly for decision under S. li 
( 2 ) , Oudh Courts Act. The matter arises out of 
a suit under the provisions of S. 108 (2), Oudh 
Rent Act, for arrears of rent for Babi 1340 to 
1313P. The defendants pleaded payment and 
claimed certain remissions. This defence 
was upheld by the trial Court, which on 
26th October 1936, decreed tho plaintiff's 
, claim for only Ra. 14.2-0 out of R8.158 and 
odd. The plaintiff went in appeal to the 
District Judge. On 3rd February 1937 , the 
District Judge upheld the trial Court’s deci- 
sion in the matter of remissions, but held 
that the plea of payment had not been 
substantiated and he, therefore, decreed the 
claim for a considerably larger sum than 
that decreed by the trial Court. 

In a second appeal before the Hon'ble 
Chief J udge, it was contended that the appeal 
was liable to dismissal under the provisions 
of S. 3, U. P. Stayed Arrears of Rent (Rem- 
mission) Act, 18 of 1939. The appeal was 
instituted in this Court on 4th May 1937 , and 
during the subsistence of the U. P. Stay of 
Proceedings (Revenue Courts) Act, 4 of 1937 , 
the appeal was treated as stayed. The con.! 
tention put forward before the Bench on 
behalf of the respondents was that the effect 
of Sv 2 of that Act was to stay the appeal, 
and that in consequence tho effect of the 
provisions of s.3 of Act 18 of 1939 was to 
dismiss the suit in toto. For thh opposite 
party it was contended that the sections did 
not have this effect and that Act 4 of 1937 
did not affect appeals but only suits and 
those proceedings (in execution) which are 
specifically mentioned in the section, and in 
consequence S.3 of Act 18 of 1939 could not 
operate to bring about a dismissal of the suit 
in toto. It was further contended that in 
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any case Act 18 of 1939 was ultra vires of 
the Provincial Legislature. The following 
two questions of law were therefore referred 
for decision to this Full Bench, namely : 

(1) Whether in the circumstances of tbo present 
case the appeal filed by the plaintiff-appellant is 
liable to dismissal in view of the provisions ofS. 3. 
U. P. Act 18 of 1939 read with 8. 2. U. P. Act 4 
of 1937 ? (2) Whether the U. P. Act 18 of 1939 is 
or is not ultra vires of the Provincial Legislature? 

As regards the second of the two ques- 
tions raised, no arguments have been ad- 
dressed to us, it being conceded tliat in the 
light of a decision of the Federal Court re- 
ported in 1941 o A 159* there can be no room 
for doubt as to the powers of the Provincial 
Legislature to legislate on the subject. We 
may quote from the beadnote of this deci- 
sion in this connexion. It runs as follows; 

Per Gwyer C. J.: 

The general descriptive words in item 21,ListII 
of Sch. 7 to Government of India Act include tbo 
collection of rents; and if a Provincial Legislature 
can legislate with respect to the collection of rents, 
it must also have power to legislate with respect to 
any limitation on the power of a landlord to collect 
rents, that is to sny, with respect to the remission 
of rents as well .as to their collection. LcgiBlatiou 
with respect to the remission of rente is legislation 
with respect to a matter included in item 21. The 
U. P. Regularization of Remissions Act, 1938, is 
an Act with respect to tbo remission of rent and it 
was within the competence of theU. P. Legislature 
to enact it. 

Per V aradachnrxar J.: 

The U. P. Regularization of Remissions Act, 
1936, intended to deal and does deal with the sub- 
]ect of remission of rent made under orders of the 
Provincial Government, and was intra vires of the 
U. P. Legislature. 

Per Sulaiman J.: 

When the question ie wbotber any impugned 
Act is within any of the three lists or in none at 
all, it Is the duty of Courts to consider the Act as 
a whole and decide whether in pith and substance 
the Act is with respect to particular categories or 
not. This can bo inferred only from the design and 
purport of the Act as disclosed by its language and 
the effect which it wonld have in its actual opera- 
tion. In pith and substance the U. P. Regulariza- 
tion of Remissions Act is an Act not only with 
respect to the relation of landlord and tenant' or 
'the collection of rents’, but Is also with respect to 
conferring on the Provincial Government very 
extensive powers of interference with the legal rights 
of landholders in thoir lands. 

It may be said that in pith and substance 
Act 18 of 1939 relates to depriving the 
landholders of their rights to collect arrears 
of rent relating to all the years prior to 
Rabi 1844 F. We can see no ground on 
which it can be held, if the United Provinces 
Regularization of Remissions Act, 1938, is not 
ultra vires, t hat none the less Act 18 of 

1. ('41) 28 A I R 1941 F C 18 : 192Tc 188 : 1941 

O A 169, United Provinces v. Mt. Atlqa Begom. 


1939 is ultra vires of the Provincial Legis- 
lature. We would therefore answer this 
question by saying that in our opinion the 
U. P. Stayed Arrears of Rent (Remission) 
Act, 18 of 1939, is not ultra vires of the Pro- 
vincial Legislature. As regards the first 
question, the first point for consideration is 
whether the words “proceedings in suits" 
in S.2, U. P. Stay of Proceedings (Revenue 
Courts Act), 4 of 1937, include appeals. This 
section runs as follows : 

Notwithstanding anything contained in the 
Agra Tenancy Act. 1926, or the Oudh Rent Act, 
1886, or the Code of Civil Procedure, 1908, all pro- 
ceedings in suits and applications of the classes 
specific in the schedule to this Act, ponding on 
the date when this Act comes into force (26th 
September 1937), or instituted during the period 
this section remains in force, shall be stayed for 
such period as this section shall remain In force, 
all attachments of moveable property made incon- 
nozioD with such suits and applications shall be 
withdrawn, all judgment-debtors detained in pri- 
son in execution of decrees and orders passed in 
such suits and applications shall be released, and 
all sales of immovable property in connexion with 
such suits and applications shall be stayed. 


Suits and applications under the Oudh 
Rent Act referred to in the schedule of this 
Act are suits and applications under Ss. 62, 
53A, 54, CO (1), G1 (l), 62 (l), 62A (l) and 106, 
aub-ss. (2) (with some exceptions), (3), (3a), 
(4), (.5a) and (8). Matters which fall under 
S. 108 are suits, while the rest relate almost 
entirely to ejectment. So far as the Oudh 
Bent Act is concerned, the word ‘applica- 
tions’ could only refer to applications in 
connexion with ejectment. It clearly does 
not refer to applications in execution cases. 
Those are dealt with separately under the 
references to attachments of moveable pro- 
perty, detention of judgnient.debtoi*9 in 
prison and sales of immovable property 
made in connexion with ‘such’ suits, that is 
suits of the classes specified in the schedule. 
Section 2 has three provisos, and roughly 
speaking it may be said that the effect of 
proviso 1 is that the section does not apply 
to suits in respect of rents for Rabi 1844 F.. 
or subsequent years. It follows that the 
section operates to stay all proceedings in 
suits and execution of decrees in respect of 
all instalments prior to Rabi 1844 P. It would 
seem that unless the words 'proceedings in 
suits’ aresufficiently comprehensive to cover 
appeals, the section as it stands does not 
interfere with the disposal of appeals arising 
out of decrees in suits of the classes speci- 
fied in the schedule. ,. 

On behalf of the respondent, contending 
that the appeal has been stayed under Acc 
4 of 1937 (and must therefore fail on account 
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of the provisions of the subsequent Act), re- 
ference has been made to some cases in 
which it has been held that "suits" include 
appeals. It is pointed out that it has been 
held in connexion with s. 10 , Civil P. C., 
that the word "suits" includes "appeals." 
Section lO, Civil P. C., provides that 

DO Coart shall proceed with the trial of anj suit 
ia which the matter io issue is also directly and 
substantially in issue in a previously instituted 
suit between the same parties .... 


It has been held that where there has been 
a previously instituted suit and that suit is 
pending disposal even in second appeal, an 
application for stay under s. 10 , Civil P. C., 
may be made, that is, the word “suit" has 
not been interpreted strictly as referring 
only to a suit in the course of its trial in the 
original Court. We do not think that any 
very sound inference can be drawn from the 
wider meaning of the word "suit" in this 
particular instance because, obviously, the 
decision in such a suit, if that suit were not 
treated as still pending while it was in the 
course of appeal, would have to operate as 
res judicata for a subsequent suit and thus 
be equally a bar to the trial of the same 
matter in the subsequent suit. In this con. 
nexion reference has been made to a case 
reported in A 1 R 1933 cal 7ie^ where, accord, 
ing to the headnote, it was held that "suits" 
in s. 10 include 'appeals,' but that the sec- 
tion is not applicable where the suits are 
for distinct and different debts. In that 
case Rankin J. remarked : 


I think that the reference at the end of tbi 
eectlon to 'His Majesty in Council' shows that fo 
this purpose 'suits’ include appeals. 

Ihe learned Judge, however, went on t( 
hold that s. 10 bad no application to thai 
case so that the remark was in a sense obiter 
In the same way however and for the same 
rearons It has been held in a decision of the 
Chief Court of Sind reported in a l R 193 ‘ 
Sind 3293 that in s. lo. which is closeh 
connected with s.ii, 'guits* must include 
appeals, but the foundation for this view ie 
that the section Itself refers to suits pending 
before His Majesty in Council and such 
suits could not be other than appeals. It 
does not appear to us in any way to follow 
^at because for the purposes of s. lo. Civil 
r. C., suite include appeals, the worde 
proceediDg9_m suits' in s. 2 , C. P. Stay ol 

2. ( 23} 10 AIR 1928 Cal 716 : 76 I 0 281 • 27 C W'N 

772. JamlnlNath v. Midnapir 2?minda?y CoT 

3. (’89) 26 AIR 1999 Sind 829 ; 18C I G Cfl9 • IT n 

(1940) Ear 16. Badaldas Jcthmal Fl?m v.' Gw 
dinomal Narumal Firm. “ 


Proceedings (Revenue Courts) Act, 4 of 1937 , 
also include appeals. Prima facie, there are 
two grounds on which it can be argued that 
these words 'proceedings in suits' in s. 2 of 
Act 4 of 1937 do not include appeals. First 
this is a special Act depriving plaintiffs in 
suits, Ixith pending and decreed, of their 
legal rights under the ordinary law of the 
land and it may be said that the expressions 
used in such an Act must be construed 
strictly. Secondly, it is to be noticed that 
the Legislature was not content to rely on 
the words "all proceedings in suits" as wide 
enough to cover proceedings in execution, 
and it has gone on to define separately those 
proceedings subsequent to decrees in suits 
of the classes mentioned, which were to be 
stayed during the period while the section 
remained in force. Coming to s. 3 of Act 18 
of 1939, \ye have to note that the wording of 
this section differs very considerably from 
the wording of S. 2 of Act i of 1937. This 
section provides that ; 


Notwithstanding anything contoined in the Anra 
Tenancy Act. 1926. or the Oudh Rent Act. 1886 or 
any other Act for the time being in force, but sub- 
ject to the ptoviaioDB of 8.6{wbichsoction excludes 
from the application of the Act tenants liable to 
pay more than Rs. 600 as rent pet annum, or as- 
sessed to income-tax In the year 1937 or to a local 
rate in excess of Rs. 25 in the year 1844 F) all 
suits or applications for the recovery of arrears of 
rent which have been sUyed under the provisions 
^ Pro<^iDg8 (Revenue Courts) 

^ ^ dismused and no Court 
shall entertain any suit or application for the re- 
covery of arrears of rent which, if instituted or 
made during the period in which the U. P Stay 
of Proceedings (Revenue Courts) Act, 4 of 1937 is 
in force, would have been stayed under the orovi 
8IODS of that Act. 


This section does not affect suits for eject- 
ment possibly because nothing of the kind 
was necessary in view of the provisions of 
the U. P. Tenancy Act. It operates to dia- 
miss all suits for arrears of rent stayed under 
Act 4 of 1937 or which, if instituted, would 
have been stayed, that is to say. aU suits for 
arrears of rent prior to Rabi 1344 P. It also 
operates to dismiss aU applications for the 

‘s so far as 

the Oudh Rent Act is concerned, aU appHca. 
tions for execution of decrees for arrears of 
rent dready instituted or which might have 
been instituted relating to the same instal- 
ments prior to the instalment for Rabi 1344 f. 
As regards this only the hret of the two 
arguments available with reference to Act 4 
can be adduced for favour of a strict inter- 
pretation of the word “suits.” In this con. 
nexion we are unable to accede to the 
argument which found favour with Agar. 
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wal J. in a case reported in 1941 O A 218 .* 
In that case it was held that 
UD^or S. 3 of Act 18 of 1939 ouly those suits ot 
applications wiil be dismissed vrhich have bcoa 
stayed under the provisions of Act 4 of 1937, 
and that as those particular suits or appeals 
had never been stayed by any order of the 
Court they were not affected by s. 3 of Act 
18 of 1939. We are of opinion that where it 
is provided by the Act that all suits shall 
be stayed, all such suits are stayed auto* 
matically, and no order of the Court is 
necessary. On the other hand the effect of 
this section seems to us to be such that the 
question put must be answered aflirmatively 
and the appeal held liable to dismissal. The 
suit relates to arrears of rent for the years 
Rabi 1340 to 1343 F. and even should the 
appeal be allowed to proceed and the plain, 
tiff. appellant be successful in his appeal the 
position will arise, in view of the provisions 
of these two Acts and particularly of Act 18 
of 1939, he will be unable to institute or 
prosecute any application for execution of 
his decree, since tliat decree relates to 
arrears of rent and to instalments prior to 
Rabi 1314 F. All suits and proceedings in 
execution by attachment of moveable pro- 
perty and arrest of judgment. debtors as 
well as sales of immovable property in res- 
pect of such instalments of arrears of rent 
wore stayed and have been dismissed and 
can no longer be instituted. It follows that 
although in express terms the prosecution 
of such an appeal has not been prohibited 
by the earlier Act, by the later Act it is 
rendered infructuous and by implication 
therefore is to be taken to bo liable to dis- 
missal. Our answer to the first question is 
therefore that the appeal is liable to dis- 
missal, 

o.n./r.k. Answer accordingly. 

4. ('41) 28 A I R 1941 Oudh 267 : 193 IC150 :1941 

0 W N 2G2 : 1941 O A 218, Daya Shaukar v. 

Badri Prasad. 
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Aoarwal j. 

Ham Sagar — Plaintiff — Applicant 

V. 

Ham Nath and another — Defendants 

— Opposite Party. 

Application No. 67 o( 1999, Decided on lOtb 
December 1940, against judgment and decree of 
Munsif (as Judge of Small Oause Oourt), Daimau 
at Bae Bareli, D/. 6th May 1989. 

(a) Limitation Act (1908), S. 14 — Applicabi- 
“*y—: Collector under U. P. Village Panchayat 
Act, S, 71 (1) (a) cancelling juriidlciion of pan- 


chayat — Not S. 14 but S. 71 (2), U. P. Pan- 
chayat Act, applies. 

Where the Collector passed an order under S. 71 
fl)(a). Panchayat Act, cancelling the jurisdiction 
of the panchayat to entertain a suit on a promis- 
sory note and then a suit is filed, bat after the 
period of limitation, the delay cannot be excused 
under S. 14, Limitation Act, there being a special 
provision in the Panchayat Act : A I R 1927 All 
181, Foil. [P 276 0 2) 

(b) Limitation Act (1908), S. 29 — Applicabi- 
lity — S. 29 applies only when special or local 
law prescribes period of limitation. 


Section 29 is applicable when the special or local 
law prescribes a period of limitation for any suit. It 
does not apply when there is no period of limita- 
tion prescribed by the Local Act, [P 277 0 1] 

D. N. Bhattacharji — for Applicant. 

Siraj Husain and Ganesh Prasad — 

for Opposite Patty. 

Judgment. — This is an application under 
S. 25, Provincial Small Cause Courts Act, 
against tbo judgment and decree of the 
Munsif of Daimau exercising Small Cause 
Court powers. The applicant brought a suit 
on a promissory note dated 26th February 
1936, on 10th February 1939, before a village 
panchayat. The Collector acting under S.71' 
(1) (a), U. P. Village Panchayat Act, cancelled; 
the jurisdiction of the panchayat on 16 tb 
February 1939. The applicant filed his suit 
again on 30th March 1989. His contention 
was that he came to know of the Collector's 
order only on 24tb March 1939, and had no 
knowledge of the proceedings in his Coart. 
Tbo Small Cause Court dismissed the suit 


on the ground that it was barred by limi- 
tation evon if the period between lOth 
February and lOth February 1939 be excluded. 
The suit is prima facie barred by time. 
The applicant relies on s. 14, Limitation Act. 
There is a special provision in 9.71, ol. (2). 
Panchayat Act, that when an order has been 
passed by the Collector under sub-s. (l) m 
respect of any suit, the plaintiff may 
institute a suit for the same relief in the 
civil Court and the period from the date of 
the institution of the suit before the panebn- 
yat to the date of such order shall be exclu- 
ded in computing the period of limitation for 
the fresh suit. I think there being a special 
provision in the Local Act, s. 14, Limitation 
Act, will not apply. Lindsay J. observed in 
AIR 1927 ALL 181^ that S.14, Limitation 
Act, could not be applied because 9.71.1 
sub-s. (2), Village Panchayat Act, provided a 
special rule of limitation which mas 
derogate from the provisions of the 
rulo embodied in 8.14, Li mitation Act. The 

1. (-27) 14 aTr 1927 All 181 : 98 I 0 1050, Firm 
Ram Looban Ram Lachhmi Prasad v. J»g» 
Narain* 
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learned counsel for the applicant has relied 
on S.i29, Limitation Act. It is applicable 
when the special or local law prescribes a 
period of limitation for any suit. Here no 
period of limitation has been prescribed by 
the Panohayat Act. I think this section is 
not applicable. It is true that there is some 
hardship on the plaintiff but I cannot over- 
ride the provisions of law owing to it. I 
see no force in this application and reject it 
with costs. 

K.K./r.k. Application rejected. 
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Ghulam Hasan J. 

Dr. Mrs. Elsie C. Grifxn Edward — 

Decree-holder — Applicant 

V. 

William Amslie Can7ion Howard, 
Judgment-debtor and another, rival- 
decree-holder — Opposite Early. 

Civil Revo. Apple. No. 98 of 1940, Decided ou 
Ibtb December 1940, from order of First Addl. 
Judge of Small Cause Court, Lucknow, Di- 7tb 
September 1940. 

(a) Civil P. C. (1908). Ss. 63 and 73— Decree 
by L against W from Additional Jodge, Small 
Causes — L applying for execution by attach- 
ment of ly'i salary— Decree by E against same 
judgment-debtor in Court of Small Causes — 
Application by E for attachment of W's salary 
under O. 21, R. 48— Subsequent application by 
E under Ss. 63 and 73 — E held entitled to rate- 
able distribution from date of application lor 
execution and not from date of application 
under Ss. 63 and 73. 

One L obtained from the Court of the Addi- 
tional Judge, Small Causes, a decree against W 
and applied on 81et August 1989, before the Addi- 
tional Judge, Small Cause Court, for execution of 
bis decree by attachment of the salary of the 
judgment-debtor. The salary was sent to the Ad- 
ditional Small Cause Court Judge sometime in 
May 1940. E also obtained a decree against the 
same judgment-debtor from the Court of the Judge 
Small Causes. On 31st August 1939, E applied for 
execution of the decree against the judgment- 
debtor by attachment of bis salary under Q. 31, 
R. 46. The accountant general duly received the 
order of attaohment but intimated to the Conrt 
that the money could not be sent until the order 
of attachment issued by other Courts previously 
bad been fully complied with. Subsequently, on 
23nd July 1940, E Aed an application before the 
Judge, Snull Cause Court, purporting to be under 
sections 68 and 78 : 

Eeld that £ was entitled to share in the rateable 
distribution from the date of her application for 
execution, namely 81et August 1989, and not from 
22nd July 1940, when she made the application 
purporting to be under Ss. 68 and 78 : 18 0 0 391; 
AIR 1986 Oudh 12 : AIR 1986 Cal 738 and 
AIR 1938 Lab 764, Bel. on. fP 376 0 1] 


(b) Provincial Small Cause Courts Act (1887), 
S. 25— Unjust order of lower Court under S. 73, 
Civil P. C., was interlered with by High Court 
under S. 25. 

Generally speaking the revisional powers of the 
High Court under S. 25, Small Cause Courts Act, 
should be exorcised iu exceptional circumstanoea 
to correct palpable errors and to prevent miscar- 
riage of justice. (Id the particular case High Court 
interfered under 8. 25 with unjust order of lower 
Court under B. 73. Civil P. C.} [P 279 C 1] 

K. P. Srivastava — for Applicant. 

Tiam Nath — for Opposite Patty 2. 

Order. — This is an application under 
S. 25, Snaall Cause Courts Act, arising out 
of execution proceedings. The facts, in so 
far as they are material for the purposes of 
the present application, are as follows: It 
appears that Lala Kisbori Lai held a decree 
against William Ainslie Cannon Howard, 
Assistant Superintendent, Government Cen- 
tral Press, Allahabad, which bo had ob- 
tained from the Court of the Additional 
Judge, Small Causes, Lucknow. Lala Kishori 
Lai applied on Slat August 1939, before the 
Additional Judge, Small Cause Court, for 
execution of bis decree by attachment of 
the salary of the judgment-debtor. After a 
somewhat unusual delay due to the fact 
that the salary of the judgment-debtor bad 
been attached at the instance of various 
other decree-holders, the salary was sent to 
the Additional Small Cause Court Judge 
sometime in May 1940. Dr. Mrs. Elsie C. 
Griffin Edward also obtained a decree for 
Rs. 795-4-C against the same judgment-debtor 
from the Court of the Judge Small Causes. 
On 3l8t August 1939, she applied for execu- 
tion of the decree against the judgment- 
debtor by attachment of bis salary under 
O. 21, R. 48, Civil P. C. In answer to this 
attachment the Office of the Accountant- 
General, United Provinces, wrote on 9th 

October 1989, as follows : 

Until the money liable to attachment from the 
officer's monthly pay in execution of other orders 
of attachment previously received in this office baa 
been correctly recovered no action can be taken on 
the Court’s orders referred to above. The recovery 
in respect of the above orders will commence after 
the orders of attachment issued previously have 
been fully complied with. 

Subsequently on 22nd July 1940, Dr. 
Edward filed an application before the 
Judge, Small Cause Court, purporting to be 
under ss. 63 and 78, Civil P. C., stating that 
she bad got the salary of the judgment, 
debtor attached in her decree but since the 
salary had already been attached in the 
decree of Lala Kishori Lai, the salary 
attached bad not been received by the 
Court. She therefore prayed that either she 
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should be allowed to share in the rateable 
distribution of the salary realised in the 
Court of the Additional Small Cause Court 
Judge or that the entire salary should be 
sent for from that Court and distributed by 
the Court in which her own execution ap. 
plication was pending. Counsel for Dr. 
Edward stated before the Court that if the 
file was transferred to the Additional Small 
Cause Court Judge, it would facilitate mat- 
ters. Thereupon, the learned Judge of the 
Court of Small Causes transferred the file 
to the Additional Judge and the application 
for rateable distribution to be disposed of 
there. This order was passed on 7 tb August 
1940. The learned Additional Judge has held 
that Dr. Edward is no doubt entitled to 
share in the assets uncfer s. 73 , Civil P. C 
but that her right to rateable distribution 
arose only after 22nd July 1940. when she 
aplied for rateable distribution, and that 
she 18 not entitled to share in the rateable 
distribution from the date of her application 
for execution. Aggrieved by that decision 
she has filed the present application to 
which the judgmont-dobtor and the con- 
testing decree, holder Lala Kishori Lai are 
parties. 

The only question that arises for deter- 
mination before me is whether the appli. 
cant is entitled to share in the rateable 
distribution from the date of her applica- 
tion for execution, namely 3i3t August 1939 
or only from 22nd July 1910. when she made 

purporting to be under ss. C8 
and .3, Civil P. C. I am of opinion that this 
application should succeed. Upon the facts 
01 the case stated above, it must be held 
that the case is covered by s. 03 road with 
S.73, Civil P. C. The order of attachment 
was made under o. 2 i, n. 48 . Civil P. C.. 
which runs as follows : 

or pfoperty to bo attochod is tho salary 

« local authority, tho Court, 
whether the judgment-debtor or disbursing officer 

iahirit amount shall, 

bH Af provisions of 8. GO. bo withheld from 

hi rnnnf >,7 either In one payment or 

by monthly instalments as tho Court may direct 
and upon notice of order to such office/ Z 

S l» to disburse 

weh saUry or allowances shall withhold and remit 

w the Court the amount duo under the order or 
the monthly Inetalmonte, ae the case may be. 

I do nob agree with tho contention raised 
on behalf of the opposite party that there 
was no attachment in this case. There is no 
doubt whatever that the order of attach, 
meat was actually issued by the Court in 


pursuance of the provisions of o. 2 i, r as 
and that the Office of the Accountant.’ 
General duly received the order of attach 
ment but intimated to the Court that the 
money could not be sent until the order of 
attachment issued by other Courts previ- 
ously had been fully complied with. It 
cannot be said that because the Office of the 
Accountant-General postponed the remis- 

Sion of the salary to a later date there was 
no eflfective attachment. The attachment in 
my opinion became complete and effective 
as soon as the notice of the order issued by 
the Court was served upon the disbursing 
officer who accepted it. Section G 3 , Civil 
1 . C., lays down : 

(1) Where property not in the custody of any 
tourt IS under attachment in execution of decrees 
of more Courts than one, tho Court which shall 
roceire or realize such property and shall determine 
any claim thereto and any objection to the attach- 
ment thereof shall bo the Court of highest grade. 

there is uo dideronce in grade between 
such Courts, the Court under whose decree the 
property was first attached. 

According to s. 03, the proper course would 
have been to send the entire amount of 
attachment to the Small Cause Court Judge 
as he was undoubtedly higher in grade and 
possessed higher pecuniary jurisdiction than 
the Additional Small Cause Court Judge. 
However, the applicant’s counsel agreed to 
have the execution application sent to the 
Additional Small Cause Court Judge as be 
thought that it would expedite disposal. 
That fact however cannot deprive the appli- 
cant of the right to share in rateable distri- 
bution under s.73, Civil P. 0. It may be 
mentioned that the money is still lying iu 
the Court of the Additional Small Cause 
Court Judge and has not been withdrawn 
by the contesting deoree-bolder. It has been 
held by a Bench of the Judicial Commis- 
sioner's Court in 13 o c 291* that the object 
of 8.73, Civil P. C., is twofold, firstly, to 
prevent unnecessary multiplicity of exeou- 
tion proceedings and to obviate the necessity 
of each and every deoree-bolder separately 
attaching and separately selling the pro- 
perty, and secondly to soouro an equitable 
administration of the property by putting 
all the decree-holders upon the same foot- 
ing and making the property rateably divi- 
sible among them. 

In 1937 OWN 1040* it was held that where 
attachment of the same property has been 

1. (’10) 13 O 0 291 : 8 I 0 872, Mohan Lai »• 

Humayun Jab. .ast 

2. ('88) 26 AIR 1938 Oudh 19? 171 I 0 222: 1937 
OWN 1040, Ram Raobhpal Shlam Lai Firm v- 
Qqc NarsiD Brothert.' 
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made by diffetenb Courts at the instance of 
different decree- holders of the common 
judgment-debtor, S.73, Civil P. 0., does not 
require the transfer of decrees to the Court 
where the process of realization takes place 
as a condition precedent to an application 
under S.e3 of the Code and therefore a for- 
tiori it is not necessary for the decree- holder 
seeking rateable distribution to apply for 
execution of his decree to the Court where 
the realization takes place. If the process of 
realization takes place in the Court of an 
inferior grade, it is the duty of such Court 
to send the sale proceeds to the superior 
Court which, under S. C3, Civil P. C., is the 
proper Court to distribute the assets. The 
case in i3 o o 201^ and the case in A I R 1936 
Cal 723® were followed in this case. 

Reference may also be made to a compa- 
ratively recent decision of the Lahore High 
Court in AIR 1938 Lah 764* in which after a 
discussion of the various authorities it was 
held that s. 73 is to be read together with 
S.e3. Where the property of a judgment- 
debtor has been attached by two Courts of 
the same grade but the property has been 
sold by one of them, the proceeds so receiv- 
ed shall be deemed to have been received by 
it on behalf of all the Courts in which there 
have been attachments in execution of the 
decrees, prior to the actual receipt of the 
assets, and the decree- holdei's in all such 
Courts are entitled to rateable distribution 
under S.73. In such cases no application for 
execution is necessary to be 'made to the 
Court which held the assets, before the re- 
ceipt of the assets. In view of these decisions, 
it is not necessary for me to refer to other 
decisions in support of the same proposition. 

Learned counsel on behalf of the opposite 
party has contended that this Court should 
not interfere with the decision of the Court 
below under 8.73, Civil P. C., in revision, 
save in very exceptional circumstances and 
has relied on certain cases in support of that 
proposition. Generally speaking, it is no 
Idoubt true that the revisional powers of 
this Court under 8.25 of the Small Cause 
Court should be exercised in exceptional cir- 
jcumstances to correct palpable errors and 
jto prevent miscarriage of justice. I am how- 
ever of opinion that the facts of this case 
Iclearly justify interference vritb the order 
of the lo wer Court in the ends o f substan- 
37 ('86) 28 A IB 1986 Oal 723 : 166 1 0 178 : ILR 
(1987) 1 Cal 391 : 40 C W N 1307, Sucendra 
Kumar v. Jamiot Kumar. 

4. ('88) 25 A I B 1988 Lah 764 : 179 I C 876 : 41 
PLB 91, Simla Banking and Industrial Co. Ltd., 
Lahore v. lodo Swiss Trading Co. Ltd., Calcutta. 
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tial justice. I therefore hold that the appli- 
cant is entitled to rateable distribution from 
the date of her application for execution of 
the decree, namely 3l8t August 1939. I allow 
the application, set aside the order of the 
lower Court and direct that the applicant 
should be allowed to share in the rateable 
distribution from Sist August 1939. The ap- 
plicant will get her costs in this Court as 
well as in the Court below. 

D.S./r.K. Application allowed. 

(28)A. I. R. 1941 Oudh 279 

YoBKE AND Bennett JJ. 

In the matter of the assessment of 
Messrs. Kanhaiya Lai Uvirao Singh. 

CL7il Ref. No. 5 of 1940, Decided ou Clb Decem- 
ber 1940, made by Commissioner of Incomo-tax, 
Central and United Provinces, Luckuow. 

(a) Income-tax Act (1922), Ss. 66 (2), 27 and 

23 Relerence under S. 66 on point oi law in 

connexion with proceedings under S. 27 — As- 
sessee cannot take matter back to S. 23 and 
contend that original procedure was wrong 
which debarred assessee's right of appeal. 

In a referenca under S. 66 (2) which raises only 
a point of law in counexion with the proceediugs 
under B. 27 it ia not open to the assessee to take 
the matter back to the stage of the proceedings 
under 8. 23 and contend that the original proce- 
dure adopted by the Income-tax Department was 
wrong, which debarred the assessee to file a regular 
appeal : A I R 1931 Rang 194 (F B) and AIR 
1937 P C 133, liel. on. (P 280 C 2; P 281 C 1] 

(b) Income-tax Act (1922), S. 66 (2) — Ques- 
tion oi law. 

The suOiciency of evidence is no doubt a ques- 
tioo of fact but the question whether there is evi- 
dence at all from which an inference could be 
drawn ie a question oi law : A I R 1982 Oudh 164, 
Rel. on ; Cau law referred. (P 281 C 2) 

(c) Income-tax Act (1922), S. 23 — Burden of 
proof that accounts asked ior are not maintained 
lies on assessee — Income-tax Officer is entitled 
to disbelieve improbable statements and ask for 
further proof to show that accounts demanded 
are not maintained. 

In the case of au assessment under the Act the 
only person who is saddled with knowledge of all 
facts in regard to the maintenance of accounts is 
the assessee himself. The burden of proof in the 
6r8t instance is always on him to establish that 
accounts asked for are not maintained and his 
attempt to establish that point may always be met 
by reliance upon circumstances indicating that 
the evidence given or led by him cannot be relied 
upon. The Income-tax Officer is entitled to dis- 
believe improbable statements and to oek for some- 
thing more to bo produced by the assessee which 
will satisfy the Income-tax Officer and the Assis- 
tant Commieaioner that accounts demanded are 
not, in fact, maintained : A'l R 1931 Bang 194 
(FB)and AIR 1980 All 49(PB).i?<l.on.(P 282 0 1) 

Rem Pratad Varma — 

for Commissioner of Income-tax. 

Iftamaf Ullah and M.H.Kidwai—ioc Assessee. 


In re Kanhaiya Lal Umrao Singh 
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In re Kanhaita Lal Dmrao Singh (Torke J.) 
Yorke J. — This is a reference under 


— UliUbr 

S. 66. pwa. 2 . Income-tax Act of 1922 , made 

^ J TT of Income-tax, Central 

and United Provinces upon an application 
by the assessee. that is the firm Kanhaiya 
Lal Umrao Singh of Lucknow. The point 
of law which has been referred for decision 
to this Court is whether there were any 
materials upon which the Assistant Com- 
missioner of Income-tax could find that a 
head office set of accounts was in existence. 
This reference has arisen in the following 
circumstances: The assessee. a firm con- 
sisting of five brothers who are members of 
a joint Hindu family, carries on a number 
of businesses and admittedly has derived 
income from : (i) landed property. (2) a brick 
and lime factory, (3) lime and surkhi business 
at Gorakhpur. (4) contract work consisting 
of : (a) public works department contract 
(b) paper mills contract, and (c) cycle stand 
contract at the industrial exhibition which 
was being held at Lucknow in the year for 
which the assessment was made, that is 
1937-19^, and (5) a rice mill at Eupaidih in 
the Bahraich district. In accordance with 
the procedure prescribed by the Income-tax 
Act notice was given to the assessee under 
S. 22 ( 1 ) of the Act to produce the head office 
account relating to all these businesses, that 
being not among the various books of ac- 
count which the assessee had produced in 
response to a first notice under the same 

section. In response to this notice the asses- 
see denied the existence of any such account 
and made the reply that the deposits shown 
in the personal account which found place 
in the accounts of each of the different 
businesses came from hie private chest of 
which no accounts were kept. He also denied 
keeping any accounts relating to bis ex- 
penditure on the construction of the house 
property. 

The Income-tax Officer in view of this 
non.production and having regard also to 
the omission from any accounts of an item 
of Rs. J4ie made to one Girdhari Lal Sarraf 
wd an Item of Rs. ICO received from Sri Ram 
tlan ^m of Cawnpore and the non-produc- 

relating to the Rupaidih 
Bice Mill proceeded to apply s. 23 ( 4 ) of the 
Act and to make the assessment to the best 
of his judgment. It is argued in this case that 
in the circumstances which were present 
the assessment should have been made under 
8. 28 (8). It was, in fact, made under s. 28 ( 4 ) 
and against such an assessment the assessee 
nan no right of appeal. He therefore took 
the procedure which is permitted by the law 


A, I, R" 

and made an application to the Inoome.ta* 

under 6ub^s.®4) of s! 32.^o?^ub.8. 
the Income-tax Officer shall cancel the assessmlnt 

and proceed to make a fresh aseessmenTjn “J 

cordance with the provisions of 8. 23. 

The Income-tax Officer, who was not 
the same Income-tax Officer by whom the 
original assessment under s. 23 ( 4 ) had been 
made, was not satisfied as required by 8 . 27 , 
and he therefore refused to make a fresh 
assessment. Against this order an appeal 
was filed to the Assistant Commissioner of 
Income-tax under the provisions of s.30 ll) 

0 the Act. The Assistaot CommiBsioDCy 
went into the facts of the case as shown by 
the original assessment statement and the 
subsequent order under s .27 and beheld on 
circumstantial evidence that the head office 
accounts in respect of which notice had been 
issued did exist and therefore that the 
assessee had not been prevented by sufficient 
cause from complying with the terms of the 
notice to produce them. He accordingly dis- 
missed the appeal. Upon this, a further 
application was made to the Income-tax 
Commissioner under s. 33 read with s. 66 ( 2 ), 
Income-tax Act, asking the Income-tax Com* 
missioner to revise the order of the Income- 
tax Officer and the Assistant Commissioner 
and hold that the assessee was prevented by 
sufficient cause from complying with the 
Dotice, and in the alternative to make a 
reference to this Court on certain questions 
of law. The learned Income-tax Commis- 
sioner nob being prepared to make an order 
under s. S3 (2) setting aside the decision of 
the Income-tax Officer and the Assistant 
Commissioner of Income-tax, has referred 
to this Court the question stated earlier and 
has farther stated as he is required to do, 
his own opinion which is that the Assistant 
Commissioner's finding that a head office set 
of accounts was in existence was supported' 
by ample materials and fully justified. 

We have listened to a very lengthy argu- 
ment upon this reference. On behalf of the 
assessee an attempt is really made to take 
the matter back to the stage of the proceed-' 
ings under s. 23 It being contended that thei 
income-tax officer had no evidence before 
him on which he could hold that the bead 
office account and other aooounts asked for 
by him by means of notice did exist, andj 
therefore it was his duty to have made the 


toereiore it was ms duty to oavo mmiv 
aasMsment UDdar s. 28 (8)i thereby permlttw^ 
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the assessee to hie a regular appeal against 
the assessment and so permitting the appel* 
late officer to esamine the whole case upon 
the merits. That procedure is clearly not 
open to us upon this reference, which raises 
'only a point of law in connexion with the 
‘proceedings under s. 27. Coming to these 
proceedings learned counsel for the assesses 
puts forward the contention that there must 
be positive and not merely circumstantial 
evidence upon which it can be found that 
the head office accounts do exist and have 
been withheld. He contends, as is contended 
in the application made under Ss. 83 and G6 
to the Income-tax Commissioner, that, in 
fact the assesses who is a tbekedar or a con- 
tractor maintains no head office accounts. 
He says that accounts are maintained of 
each of the separate businesses, the ordi. 
nary procedure being that the 6rm makes 
advances to the local managers of each of 
these businesses of which accounts have to 
be maintained and takes from them sums 
of money whenever they have any surplus. 
In each of these businesses what is called a 
personal account is maintained which ap- 
parently shows the payments by the pro- 
prietor as well as those made to him. It is 
said that if money is required for one busi- 
ness it is taken from the surplus available 
in another business either direct, or, if that 
surplus has been transferred to the treasure 
chest maintained at Lucknow from that 
treasure chest. The firm has a bank account 
but by no means all the money of the firm 
goes into the bank account. On the contrary, 
as stated in para. 17 of the application, 
the assesue does not keep the entire money or 
capitalin the bank. The entire money consists of 
the capital at home with Kanhaiya Lai reserved 
for emergency, the capital in the account books 
(that is of the separate businesses) and the capital 
at the bank. 

This method of keeping accounts makes 
it impossible for the firm to know how 
they stand financially at any given moment 
except by looking into the safe kept by 
Kanhaiya Dal to see how much money is 
there, into the bank book and the account 
books of the different businesses to see what 
is available in any of these. It is further 
said in argument that so far as the construc- 
tion of bouse property is concerned none 
was constructed in the asseesment year 
although the statement on oath of a member 
of the firm (not Kanbaiyalal) was extra- 
ordinarily vague on this point. It is further 
said that so far as such construction in the 
past has besn conoernod no accounts were 
maintained. It is clear from this that it was 


possible for the assessee to conceal his pro- 
fits in other businesses either by transferring 
the profits of those businesses to house con- 
struotion or by using for that purpose money 
taken from the treasure chest, that is the 
home capital of which no accounts are main, 
tained. So much for the explanation which 
has been given to us. The main line of 
argument put before us for the applicant is 
that the circumstances on which reliance 
was placed by the Assistant Commissioner 
do not amount to evidence at all, and that 
it was the duty of the Income-tax Depart- 
ment to have led evidence of some kind to 
prove the existence of these accounts. It is 
said that if they were not prepared to do 
BO, the assessment should have been made 
under s. 23 (8), an argument which is not 
strictly relevant to the present reference. 
As regards the circumstantial evidence the 
argument appears to be that the circum- 
stances relied upon are of too vague a nature 
and lead to nothing more than a suspicion 
that there is a set of bead office accounts 
maintained by the firm. Learned counsel 
has referred us in the course of his argu- 
ment to two cases only. In air 1929 Cal 
37,^ it was held that 

thd proper eSect of a proved fact is a question of 
law and the question whether a tenancy is per- 
manent or precarious is a iegal inference from facts 
and not itself a question of fact. 

We do not doubt that the question which 
has been referred to us is not a simple 
question of fact. The sufficiency of evidence 
is no doubt a question of fact but the ques- 
tion whether there is evidence at all from 
which an inference could be drawn is, we 
think, (in the light of the cases put before 
us) a question of law, but this does not take 
us very far in the present case. On the 
point that positive evidence must be led to 
prove the existence of head office accounts 
reliance was placed on a I R 1923 P 0 13,® in 
which it was held that 

the affirmative propoeitiou Is not established by 
showieg that the witnesses who depose to a con- 
tradictory negative proposition are not reliable. If 
there is a conflict of evidence on a point, it would 
be perfectly legitimate to take Into consideration 
the circumstantial evidence with a view to show 
that evidence of the first class of witnesses was true 
and that of the second false. 

This proposition of law is not however 
strictly applicable to the present case be. 
cause i n the case of an assessment under 

1 . ('29) 16 AIR 1929 Cal 87 : 116 I 0 878 : 56 Cal 
788: 88 C W H 211, Kamal Kumar Datt v. Nan- 
dalal Dubey. 

2 . (’28) 10 A I R 1928 P 0 18 ; 71 I C 632 (P C)» 
Baratkamari Dasi v. Amulyadban Kundu. 
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the lDcom6>tax Act the only person who is 
saddled with knowledge of all facts in regard 
to the maintenance of accounts is the as. 
sessee himself. The burden of proof in the 
hrsb instance is always on him to establish 
that accounts asked for are not maintained, 
and his attempt to establish that point may 
always be met by reliance upon circum. 
stances indicating that the evidence given 
or led by him cannot be relied upon. 

On behalf of the Income-tax Department 
it has been pointed out that the above pro- 
position sought to be relied upon would 
really have rendered the Income-tax Depart- 
ment helpless in cases where the assesses 
denies the existence of accounts which are 
demanded from him, and it is contended 
that that is not a sound view. The Income- 
tax Officer is. it is said, and we think rightly 
entitled to disbelieve, improbable statements 
land to ask for something more to be pro- 
|duced by the assessee which will satisfy the 
lincome-tax Officer and the Assistant Com- 
Imissioner that such accounts are not in 
jfact maintained. The learned counsel has 
further pressed the point that this is not a 
case of a reference in regard to the proceed- 
mgs under ss. 22 and 23 but a reference 
arising only out of the decision of the 
Income-tax Officer and the Assistant Com- 
missioner under ss. 27 and 3l of the Act. 
He has referred to a well-known case of the 
Rangoon High Court, a decision which was 
approved by their Lordships of the Privy 
Council in a subsequent case: A i r 1937 p c 
133. The case in question is 9 Rang 231 .* 
In that case it was held that : 

question whether an aase.'ismoDt made by 
the Income-tax oRicor under 8. 23 (4), Income-tax 
Act, 18 valid or not is not a question of law that 
arises or can arise out of an order of the Assistant 
Income-tax Commissioner passed under S. 31 and 
consequently such a question cannot bo made the 
ground for an order by the High Court under 8. 66 
fo) requiring the Commissioner to state a case. 


In the course of this judgment reference 
was made to a passage in the judgment in 
7 Rang 635° where it was said : 

It has. however, been held that the question 
whether there was any evidence on which an 
Assistpt Commissioner or a Commissioner could 
como to a ooding ot fact is a question ol law, 

3. AIR 1987 P 0 183 : 167 I C 793 : I L R 

(1937) Nag 191 : 64 I A 102 : 81 8 L R 284 (PC) 
Commissioner of Income-tax. U. P A C P 
Badrldas Ramrai Shop. Akola. ' « 

(’31) 16 A I R 1931 Rang 194 : 183 I 0 81 • 9 
Rang 281 (F B), Abdul Bari Chowdhury v. Com- 
miMionet of Income-tax, Burma. 

• ( 80) 17 A I R 1930 Rang 4 ; 122 I 0 698 • 7 
n®u Commissioner of Inoome-tax’v 
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Further on. in this case, reference was 
mode to the case in 9 Rang 21® in which it 
was held that in that case the sole question 
of law that could arise was : 

Was there any evidence upon which the Aasis- 
tant Commissioner could find that there was no 
sufficient cause preventing the assessee from pro- 

States account on 20th November 

The decision in that case is reproduced 
in the headnote at page 21 which runs as 
follows : 

Where there is evidence upon which the Assis- 
tant Commissioner can find that there was no 
sufficient cause preventing an assessee from pro- 
ducing the accounts ho was required to produce 
under S. 22 (2), Income-tax Act, and upon that 
ground refuses to cancel the assessment made 
under 8. 23 (4) there is no question of law that can 
be referred to the High Court under section 66. 

The learned Chief Justice at page 300 of 
9 Rang 281* goes on to say : 

In the circumstances of that case I think that 
what was there held to be the sole question of law 
that could arise was correctly stated, but I wish to 
add that, of course, in a proceeding under 8. 27 
the onus lies upon the assessee, and if the assessee 
fails to produce any evidence In support of his ap- 
plication that the assessment made under S. 23 (4) 
should be cancelled that In itself would provide 
material upon which the income-tax officer would 
bo justified in basing a refusal to cancel the assess- 
ment that bad been made under 8. 23 (4). On the 
other band, If the assessee adduced evidence in sup- 
port of his application uuder 8. 27 the weight to be 
attached to that evidence is a matber for (be 
income-tax officer to determine. 

Applying bhe dicta of this case stricUy 
to the present case we might almost have 
been prepared to agree that there was really, 
as has been urged by the learned oouQselfor 
the Income, tax Department, no scope for the 
present reference. We 6nd from the record 
of the proceedings before the Assistant Com- 
missioner under s. 27 that only one wit- 
ness was called for the assessee, namely 
Benarsi Lal, one of the 6ve brothers. It is 
clear, however, that he is not the witness 
who should have been produced because 
the application made to the Income-tax 
Commissioner himself shows that the one 
person who must have special knowledge of 
this question of head office accounts which 
might otherwise be described as accounts 
relating to the capital at home, was Kanbaiya 
Lal, as mentioned in para. 17 of the apph- 
cation. Kanbaiya Lal could and should have 
been produced in the witness-box and have 
submitted himself to cross-examination so 
that the inoome-tax officer might be satis- 
fied of the troth of his statement. If be did 

6. (’81) 19 A I R 1981 Rang 97 ; 132 I 0 657 J 9 
Bang 21 (8 B), Commlulonat of Inoomo-wx, 
Bunnfi Chetlyar Firm. 
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cot choose to do so, thee the dicta of the 
learned Chief Justice in 9 Bang 281* would 
be applicable. 

Assuming however for the purposes of the 
present reference that no question of onus or 
of the application of this particular dictum 
to the present case arises, then we may go 
back to answer on the merits the point of 
law which has been referred to us by the 
learned Income-tax Commissioner. Before 
doing so, we should however preface the few 
remarks we have to make by emphasising 
that the question for our consideration is 
not the sufficiency of the evidence or mate- 
rials or the presence or the absence of 
positive evidence but merely the question 
whether there was or was not any evidence 
positive or circumstantial, or any materials 
UIX3D which the Income-tax Officer and the 
Assistant Commissioner could hold that a 
head office set of accounts of the assessee 
was in existence. On . the question of the 
value of circumstantial evidence and the 
right to draw an inference from the whole 
of the circumstances of the assessee's busi- 
ness we may refer to A i R 1930 ALL 49' in 
which it was held by a Full Bench of the 
Allahabad High Court with reference to 
63. 28 (2) and 23 (4) that 

even when an asMBBee doDiee the existeoco of ac- 
counts or documeuts, the lucome-tax Officer can 
presume tbo existence of such accounts or docu- 
ments. 

By one of the learned Judges it was held 
that 

the answer to tbo question whether the Income- 
tax Officer m&j presume the existence of such 
accounts or documents must depend entirely on 
the oircumstances of the case. 


On the point that we are not entitled to 
go into the question whether the evidence 
before the Income-tax Officer is sufficient 
or not we may refer hrst to A i R 1932 oudh 
1G4,® in which it was held that 

whether there has been a compliance 
with the terms of the notice Is not a question of 
law but a question of fact. Further, whether the 
evident tofore the Income-tax Officer is sufficient 
to justify him In rejecting tbo accounts of the as- 
sesseo is also a question of fact. 


This is, of course, not a case directly a] 
plicable except on the general propositic 
tlmt sufficiency of evidence is nob a mattf 
which IB open to us on a reference on 
point of law. In the same connexion vi 
may refer to s. 1 14, Evidence Act. and then 

('Soi 17 A I R 1980 All 49 : 126 I C 801 : 191 

A ij j 1 (ij B), In the matter ol Lachhms 
t rOBftQs 

MuaaBat All Khan v. Commissioner of Inoom 

U» ir» 


with to several oases which have been quo- 
ted to us. In A I U 1937 Lah 721,® it was held 
that 

no burden is imposed on the Income-tax autho- 
rities to prove by 'positive evidence’ that the ac- 
counts are unreliable. 

The same principle emerges from A i R 
1914 Mad 118*® in which it was held that 
the High Court cannot interfere on a finding of 
fact simply because that finding rests on no posi- 
tive evidence in the case but on probabilities and 
circumstances as disclosed by the evidence. 

The same view is expressed in a i r 1933 
Lah 209,** in which it was held that ; 

The word ‘evidence’ as used in 8ub.8.(2) of 3.23, 
Income-tax Act, is not confined to direct evidence 
but it is comprehensive enough to cover circum* 
stantial evidence. 

We are in full agreement with the view 
that particularly in cases where the giving 
of positive evidence by a department about 
facts which are in the special knowledge of 
the opposite party is almost out of question 
materials which come within the descrip, 
tion of circumstantial evidence or general 
probabilities such as are to be regarded 
under the provisions of s. 114, Evidence Act, 
are evidence or materials upon which the 
Court can come to a finding just as properly 
as it could upon positive evidence. When 
the present case is looked at from this point 
of view, it is clearly impossible to hold that 
there were not really any materials upon 
which the Assistant Commissioner could 
find that a head office set of accounts was 
in existence. We have it stated that the 
assessee's firm conducts a number of sepa- 
rate businesses. We have it that the money 
goes into what may be called the bank or 
treasure chest maintained by Kanhaiya Lal 
at home and comes out of that treasure 
chest iust as it goes into and comes out of 
the bank with which the firm has an ac- 
count. We have it that a sum of Rs, 1413 
was paid to one Girdhari Lal Sarraf, and it 
is said that this sum of money was previ- 
ously borrowed from the same gentleman 
by pawning ornaments, and a sum of Rs. 160 
was received from a Cawnpore firm. The 
receipt and payment of the larger sum and 
the receipt ofitbe smaller sum appear no- 
where in the accounts which have been 
produced and it is plainly incredible that 

9. (’37) 24 A I R 1937 Lah 721: 177 I 0 36 : ILR 
(1938) Lab 10: 39 P L R 1028, Gangs Ram Bal- 
mokasd v, Commissioner of Income-tax. 

10. (’14) 1 A I R 1914 Mad 118 : 24 I C 709, 
Ramaswamy Iyer v. Ganapatbia Pillai. 

11. (’38) 25 A I R 1938 Lah 209 : 181 I C 476 : 40 
P L R 565, Paras Doss Munoa Lai v. Commis- 
sioner of Income-tax, Punjab, North West Fron- 
tier and Delhi Provinces. 
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this money found no place in any accounts 
at all. Similarly, it is impossible to believe 
that -while carrying out construction of 
houses on his own account the assesses kept 
no accounts to show what moneys went out 
for that purpose. 

It is true, as stated in the application 
made to the Commissioner of Income-tax, 
that the Assistant Commissioner in his «ap.' 
pellate order under s.3l (3) has used rather 
involved language, but it seems to us that 
that order does show that there were mate- 
rials, circumstantial in the main, upon which 
it was possible to find that a head office set 
of accounts was, in fact, being maintained, 
with the necessary corollary that no suffi- 
cient cause existed for the failure to produce 
those accounts when called upon by notice 
so to do. The main piece of circumstantial 
evidence upon which the Assistant Commis- 
sioner relied has been set out more clearly 
in the order of the Commissioner himself, 
namely the fact that large sums of surplus 
money were continually flowing between 
the private chest .and the individual busi- 
nesses and that to keep control of such a 
flow of money the maintenance of a head 
ofljco set of accounts was quite essential; 
moreover, bearing in mind that the indivi- 
dual businesses of the assesses were all 
controlled by means of accounts maintained 
upon a satisfactory basis so completely un- 
business-like a method of controlling the 
whole of the family business could not be 
believed to exist having regard to the com- 
mon course of natural events, human con- 
duct and public nod private business, in their 
nation to the facts of this particular case. 
We are not called upon or entitled to come 
to any finding on the sufficiency of the 
materials which were available to the Assis- 
tant Commissioner. That is a pure question 
of fact. On the question of law, we have no 
hesitation in holding that there were mate- 
rials upon which the Assistant Commissioner 
could find that a head office set of accounts 
was in existence. We decide the reference 
accordingly under s.C6 and order that the 
assessee shall bear the costs of the Income, 
tax Department of this reference. We fix 
the fee of the learned counsel for the 
income-tax Department at Rs. 260. 


N.K./r.k. 


Refertnce answered. 
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Yorke and Agarwal JJ. 

Ml Bashiran - Plaintiff - Appellant 

Mohammad Husain and others — 

Defendants ~ Respondents, 

First Appeal No. 70 of 1937. Decided on 7th 
January l‘^l against the decree of oivU Judw 
Babraich, D/- 30th January 1937. ® ’ 

Mahomedan law— Gift— Hiba-bil-ewaz- 

husband to wife in lieu of dower 
debt— Donor stating in deed that he put doneein 
possession at date of execution of deed and that 
he had no concern left with gifted land and 
donee would enjoy all rights therein— Bona iide 
mtention to divest m praesenti is established— 
Gift IS not invalid fornon-deliveryofpossession. 

In the case of a gift by tho husband to his wife 
lu heu of her dower debt tho statement by the 

executed and registered deed of 
gitt that the donor had put the donee in possession 
and occupation of tho gifted lond from the date of 
the execution of tho deed and that the donorstipu- 
lated .ind reduced it to writing that ho had no 
concern of any sort left in tho land gifted and aU 
IS fjgbts tbercio would be cojoyed by the dooao 
IS sufficicot to show the booa fide ioteDtion of the 
doDor to divest bimeclf Id praeseuti of tho gifted 
property and to coDfer it upon the donee an dthere* 
fore tho gift is not invalid merely because posses* 
oot delivered : 28 AJl 489 (P 0) and A IR 
1932 P C 13, ReL on. [p 285 0 2 :P 286 0 1) 

(b) Evidence Act (1872), Ss. 21 (1) and 32- 
marriage — Prool — Statement by wife as to her 
marriage with her husband before it was dis- 
puted is admissible. 

Inasmuch as a wife has special moans ofknow* 
icdge about her marriage a statement by her des* 
cnblpg^ herself to be the wife of her husband is 
admissible in evidence and can bo proved by b^r 
where the statement was made before her marriage 
with her husband was disputed. (P 287 0 1] 

(c) Evidence Act (1672), S. 68 — Attesting 

witness unable to prove document Deed can be 

proved by other evidence. 

Under S. G8 what is necessary is that an attest* 
ing witness if available should be calJed in evidence* 

If he is not able to prove tho document there is no 
bar to its being proved by other evidence. 

(P 287 0 1} 

(d) Mahomedan law — Marriage — Proposal 
and acceptance need not be in any particular 
form~£vidence that wife gave her consent and 
husband agreed to dower constitutes sufilcieot 
proposal and acceptance — After long lapse, 
formalities of marriage should be presumed to 
have been complied with. 

Mahomedan law does not prescribe that the p^ 
posal and acceptance of marriage should be 
in any particular form. Bvldence that 
gave her consent to the marriage and tho husbana 
agreed to the dower constitutes snffioient pro^sai 
and acceptance. Moreover, after the lapse of a 1^8 
time after the marriage all the formalities 
should be presumed to have been jp 0 jjj 
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(e) Mabomedan law — Marriage — Acknow- 
ledgment — Man acknowledging woman as his 
wiie—Presumption of marriage is raised — Direct 
evidence oi marriage adduced but not believed 
— Effect of presumption Is not lost — Burden of 
rebutting presumption is still on opposite party. 

An acknowledgment by a Mabomedan that a 
certain woman is his wife raises a presumption of 
marriage between the parties: AIR 1920 Oudh 
128, Ref. on. [P 288 C H 

Even if direct evidence of marriage is adduced 
and the Court disbelieves it, the oSect of presump, 
tion arising from the acknowledgment is not lost 
and the failure does not absolve the opposite party 
from disproving or proving the impossibility of 
marriage and thereby rebutting the presumption. 
AIR 1929 Cal 662, Rel. on. [P 288 C 2] 

S. ilohammad Ha/eei — for Appellant. 

M. Wasimand Alt Hasan — for Respondents 

ItoS. 

Judgment. — This appeal arises out of a 
suit brought by the plaintiff. appellant, Mt. 
Bashiran, for possession over certain plots 
of land measuring 30'49 acres and other 
reliefs. Her case is that she was married to 
one Ghulam Mohammad in the year 1007 
and that he made a gift of these plots in 
her favour on 20th February 1935. Ghulam 
Mohammad died in the month of July 1935 
and after bis death she was dispossessed 
from the plots by the defendants in the 
month of August 1935 though she had ob- 
tained possession under the deed of gift. 
Defendants l to 4 are the heirs of her 
husband’s brother, Tassaduq Husain. She 
stated that the plots were under.proprietary 
muafi free of rent and if she is not held 
to be an under-proprietor, she was entitled 
to possession as the sole heir of Ghulam 
Mohammad and that in any case she was 
entitled to one-fourth as her legal share 
and a decree for the remaining three. fourths 
on the ground that she was entitled to pos- 
session over it as her dower amounting to 
Rs. 2100 remained unpaid. She also claimed 
Ra. 250 on account of mesne profits. 

The suit was contested by defendants 1 
to ^ the sons of Tassaduq Husain, brother 
of Ghulam Muhammad. They stated that 
the plaintiff was not married to Ghulam 
Muhammad and the connexion between 
Ghulam Muhammad and the plaintiff was 
Illegal. They also pleaded that Ghulam 
Muhammad remained ill from the begin- 
ning of 1935 and the deed of gift, if executed 
m favour of the plaintiff, was invalid as 
Ghulam Muhammad at the date of its exe- 
cution was suffering from marz-ul-maut and 
was under the influence of the plaintiff and 
her weU.wishers and that the land in ques- 
tion was not transferable and so the plain, 
tiff could acquire no rights. The learned 
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civil Judge held that the plaintiff’s marriage 
with Ghulam Muhammad was not proved, 
that Ghulam Muhammad did execute the 
deed of gift in favour of the plaintiff, but as 
it was not followed by delivery of posses- 
sion, it was invalid. He further held that 
it was not proved that when the deed of 
gift was executed Ghulam Muhammad was 
suffering from marz-ul-maut. The plea of 
the defendants that the plaintiff got it exe- 
cuted through undue influence was hold not 
proved and the land was hold to be trans- 
ferable. As a result of his findings be dis- 
missed the suit. 

The plaintiff has contended in appeal that 
her marriage was proved and the gift was 
valid. The findings on the issues decided by 
the lower Court in favour of the plaintiff 
have not been challenged before us. Wo 
have therefore to determine two points: ( 1 ) 
whether the deed of gift was valid and ( 2 ) 
whether the plaintiff was married to Ghulam 
Muhammad. The deed of gift (Ex. l) dated 
20tb February 1935, is a I’egistered document 
which has been held by the lower Court to 
be duly executed. It has also been held that 
the donor was not suffering from marz-ul- 
maut when he executed it, and that it was 
not obtained through undue influence. It is 
said that as possession was not delivered 
under it, it was not valid. Ordinarily, a gift 
by a Mabomedan must be accompanied by 
delivery of possession of the property gifted. 
It is stated in this document that the donor 
made the gift in favour of his wife Bashi- 
ran in lieu of her dower debt. We shall dis- 
cuss later on whether the plaintiff was the 
married wife of Ghulam Muhammad and 
whether any dower was due to her. We 
assume for the present that the plaintiff 
was married to Ghulam Muhammad and 
her dower was due from him. If this is so 
it was not a pure gift but was a hiba bil 
ewaz. In 33 l a 68‘ it was held by the Privy 
Council that under Mabomedan law the 
holder of property may alienate it by a 
deed of gift accompanied by delivery of the 
thing given so far as it is capable of delivery 
or by a deed of gift coupled with oonsidera* 
tion in which case although delivery of 
possession is unnecessary, yet actual pay. 
ment of consideration must be proved and 
also a bona fide intention on the part of the 
donor to divest himself in praesenti of the 
property and to confer it upon the donee. ^ 
The other authorities on the point are 

1. (*06) 20 All 4M: 33 I A 68: 8 A L J 406: 9 0 C 
196 (P 0), Chaudbti Mehdl Haaan v. Muham- 
mad Hasan. 
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Bailiie’s Muhammadan Law and Mnlla's 
Muhammadan Law. The relevant portion 

in Baillie’s Muhammadan Law at p. 123 is: 

The transaction which goes by the name of hiba 
bil ewaz in India is therefore in reality not a pro- 
per hiba bil onaz but a sale and has all the inci- 
dents of the latter contract. Accordingly possession 
is not required to complete the transfer of it 
though absolutely necessary in gift, 

Mulla is also of the same opinion {vide 
para, ill, Edn. ii). The words in the deed 
of gift that the donor had put the donee in 
possession and occupation of the land gifted 
from the date of its execution show the 
jbona fide intention of the donor to divest 
ihimself in praesenti of the property and to 
confer it upon the donee. It is also stated 
in the deed that the donor stipulated and 
reduced it to writing that he had no concern 
of any sort left in the land gifted and that 
jail the rights which he had would hereafter 
be enjoyed by the donee. We think that the 
gift is not invalid for the reason that pos- 
session was not delivered. There is also the 
evidence of the plaintiff that three days 
after the execution of the deed (when it was 
probably returned from the registrar’s office) 
the document was handed over to her. W’e 
see no reason to disbelieve this statement of 
the plaintiff. In 59 I A 1' it was held that 
where a Mahomedan executed a deed of gift 
of immovable property in favour of his wife 
which declared that be bad delivered posses- 
sion over it to her as absolute owner and 
the deed was handed to and retained by her 
but there was no mutation of names, the 
gift was valid though the donee had not 
obtained actual possession until after her 
husband's death. 


Reliance was placed on a statement made 
by the plaintiff on loth August 1935, after 
her husband’s death which took place in 
July 1935. She stated that the muafi land 
which was in the name of Gbulam Muham- 
mad who died 15 days before, be entered in 
her name in the patwari’s papers as she was 
the heiress. It is argued that she claimed 
the property on the ground of her being an 
heiress and not under the gift. We think 
that it was merely due to ignorance that 
the plaintiff claimed mutation on the ground 
of her being an heiress, and that there was 
no reason for the donor to keep the plain, 
tiff ignorant of the deed of gift. The respon. 
dents have produced some pattas and 
qabuliats to prove their possession but they 
are all of August 1935 after Ghulam Muham. 

2. call) 19 A I R 1932 P C 18 : m Fo 885 • 6 
Luck 656 : 69 1 A 1 (P 0), MohammacJ Sadii Ali 
Khan 7* Fakhr Jaban B<»aiD» 


mad had died. They also produced the vil- 
lage patwari to prove that the plaintiff 
never in possession of these plots but it is 
not necessary for the plaintiff to have ob- 
tained actual possession. There was sufB- 
cient delivery of possession to make the 
gift valid. 

Now we have to consider whether any 
dower of the donee, the plaintiff, was ont- 
standing against the husband, the donor. 
For this wo shall first have to consider 
whether there was any valid marriage be- 
tween the plaintiff and Ghulam Muhammad. 
The plaintiff has produced documentary and 
oral evidence to prove the factum of mar. 
riage. P. W. 20 , Muhammad Abid Ali, pro- 
duced a register of marriages which shows 
that the plaintiff was married to Ghulam 
Muhammad on 28tb November 1907. He 
stated in examination in chief that he had 
entered the details of the marriage in the 
register but in cross-examination he stated 
that the entry in question was in the hand- 
writing of his son. He was GO years old in 
1930 and so at the time of the marriage he 
must have been about 91 years old. His eon 
at that time could not have been sufficiently 
old to make an entry in the register. The 
plaintiff’s other witness, P. W. 21, Irsh^ Ali 
Khan, stated that the son of this witness 
who is said to have made this entry is SO 
years old now. If this is so, he was only a 
baby in arms at that time. The entry d^ 
not show that it is in the handwriting of a 
boy. The entries in the register do not 
appear to have been made from day to 
but it appears that they have been 
from some other book. The witness Abia 
Ali admits that he would not have been ab e 
to depose about the plaintiff's morriage i 
the registers had not been before him. ® 
think that the evidence of this ^^tness an 
the register are not worthy of reliance. .pQ 
there is other evidence on this pom . 
Mumtaz, P. w. il, states that he ® 

bis mother, Tassaduq Husain and Ghu 
Muhammad that the plaintiff was the wi 


Ghulam Muhammad. 

Irshad Ali Khan, P. W. 21. states 
arriage was performed in b*® P’* , * 
at be was a witness to the nikah an 
6 dower fixed was Bs. 2 lM. Mohammad 
iksb, P. W. 22, Ghulam Nabi, P. 
e plaintiff herself state tb® ‘ 
lintiff executed two sole ‘3®®^®* ne- 

icember 1908 and the *o be 

mber 1908 [e«.p. w. 9/80 (ough^W 

w. i/80) and P. ^if® of 

em she described herself as the 
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Gbalam Muhammad. The lower Court has 
refused to rely od these documents on the 
ground that they are admissions of the 
plaintiff herself. Under 8. 21 , cl. (l), Evi. 
dence Act, an admission may be proved by 
or on behalf of the person making it when 
it is of such a nature that if the person 
making it were dead it would be relevant as 
between third parties under s. 32. Under 
S. 32 a statement relating to the existence of 
any relationship by blood, marriage or ad- 
option between the persons as to whose re. 
lationship the person making the statement 
had special means of knowledge and when 
the statement was made before the question 
in dispute was raised, is relevant. The plain- 
;tiflf bad special means of knowledge about 
her marriage with Ghulam Muhammad and 
therefore her statement is admissible and 
:can be proved by her. There is nothing to 
show that there was any dispute al>out the 
plaintiff’s marriage with Ghulam Mubam. 
jmad in 1908. 

The next document relied on on behalf of 
the plaintiff is a copy of a mortgage deed 
dated 2i8t September 1915 (Ex. 27). This 
document was executed by Ghulam Muham- 
mad, his brother Tassaduq Husain, father of 
the respondents l to 3, Mt. Jangala, wife of 
Tassaduq Husain, and the plaintiff herself. 
Almost double of the property now in ques- 
tion was mortgaged under that deed. The 
plaintiff was described in the deed as the 
wife of Ghulam Muhammad. One of the de- 
fendants, Nazir, bad identiffed Mt. Bashiran, 
plaintiff at the time of registration. The 
lower Court’s objection is that, this docu- 
ment has not been duly proved. The docu- 
ment purports to be witnessed by Ambika 
Prasad and Sant Baksh and to have been 
scribed by Suraj Prasad. Ambika Prasad 
was produced and he stated that he did 
not recollect anything about the deed. Sant 
Baksh and Suraj Prasad are dead. The plain- 
tiff produced the mortgagee Mahabir Prasad, 
P. W. 16 , Ghulam Nabi. p. w. 23 and herself 
to prove it. 

The learned civil Judge appears to be of 
the opinion that a mortgage deed can be 
proved only by an attesting witness. Under 
s.M what 18 necessary is that an attesting 
witness if available should be called in evi! 
dence. If he is not able to prove the docu- 
ment there is no bar to its being proved 
by other evidence. The document has been 
proved by the evidence of the plaintiff, 
Ghulam Nabi and Mahabir Prasad. There 
IS also a proviso to 8.68, Evidence Act, that 
It 18 not necessary to produce an attesting 


witness when the document is not a will 
and is registered unless its execution is spe- 
cifically denied by the executors. This was 
not done in this case. We therefore think 
that this document was duly proved. It goes 
a long way to prove the plaintiff’s case. The 
plaintiff was described in this document as 
the wife of Ghulam Muhammad and the 
document was also executed by Ghulam 
Muhammad himself and his brother Tas- 
saduq Husain, father of resixDudents l to 3. 
This document goes to show that Ghulam 
Muhammad acknowledged the plaintiff as his 
wife and she consented to it, In the deed of 
gift also Ghulam Muhammad stated that the 
donee was his wife whom he married approxi- 
mately 22 years ago. It is argued tliut accord, 
ing to the evidence produced by the plaintiff, 
the marriage took place in 1907 but accord, 
ing to the deed of gift it would ho some- 
where about the year 1913. We think that 
Ghulam Muhammad had no correct idea of 
the date of his marriage with the plaintiff 
and hence the mistake. The learned civil 
Judge has criticized the evidence of the 
plaintiff’s witnesses on the ground that there 
are certain contradictions in their state, 
ments and they have deposed about the 
details of the plaintiff’s marriage and not of 
others. Contradictions after a lapse of about 
thirty years are natural. Considering the 
documentary evidence above discussed, we 
think there is no reason to disbelieve the 
plaintiff s witnesses on whom we have relied. 

The learned civil Judge has also remarked 
that it was not proved that there was a pro- 
posal on behalf of one party to the mar- 
riage and acceptance on behalf of the other. 
Irshad AH Khan, p. w. 21 , has stated that 
the plaintiff gave her consent to the mar. 
riage and Muhammad Baksh, P. w. 22, has 
stated that Ghulam Muhammad agreed to 
the dower. We think this was sufficient pro- 
posal and acceptance. The Mahomedan law 
does not prescribe that the proposal and ac- 
ceptance should be made in any particular 
form. Moreover, under the circumstances of 
the case and after the lapse of such a long 
time, all the formalities required should be 
presumed to have been compHed with. More 
than two male persons were present at the 
time of the marriage and so the objection 
of the learned civil Judge on that ground 
has no force. The learned civil Judge has 
also remarked that Ghulam Muhammad 
was the "tabalohi” of the plaintiff and so it 
seemed improbable that he married her. 
We do not think there is anything impro- 
bable in it. It is also said that Ghulam 
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Mohammad had another wife. But there 
was nothing to bar him from taking a 
second wife. We think that the evidence on 
the record proves the marriage. Besides this 
the mortgage deed {Ex. 27), and the deed of 
gift (Ex. 1), contain acknowledgments by 
Ghulam Muhammad that the plaintiff was 
his wife. 

Under the Mahomedan law, acknowledg. 
ment of a man is valid with regard to hve 
persons, bis father, mother, child, wife and 
mowla: Baillio’s Muhammadan Law, p. 

407 and Ameer Ali's Mahomedan Law, Vol. 2 , 
p. 230. In 60 I C 147® it was held that though 
an acknowledgment may be open to the 
objection that it might have been made 
from ulterior motives, to conceal what might 
otherwise have been a result of shame it is 
suflBcient in the eye of the Mahomedan 
law to invest the woman with the status of 
a married wife and the subsequent born 
children with the status of legitimacy, un- 
less the marriage is shown to have been 
legally impossible. There is nothing in this 
case to show that there could not bo a legal 
'marriage between the plaintiff and Ghulam 
Muhammad. By reason of these acknow- 
ledgments a presumption in favour of the 
marriage is raised. The learned civil Judge 
has held that the presumption is a weak 
one because the evidence to prove the mar- 
riage is not satisfactory. We hold that there 
is satisfactory evidence to prove the mar- 
riage and if there is any presumption at all 
by reason of the acknowledgment, the bur. 
den of proof is shifted to the other side. 
The evidence on behalf of the respondents 
on these points consists of the statement of 
Mohammad Zahir, respondent, Shabrati, 
D. w. 11 , Maqbool Ahmad, D. w. 9, Ashraf 
Ali, D. W. 7, and Chammi Khan, D. W. 6. 
Mohammad Zahir states that Ghulam Mu- 
hammad never married the plaintiff. He is 
an interested witness. Shabrati states that 
Ghulam Muhammad was not married to the 
plaintiff but she had illicit connexion with 
him and that he asked Ghulam Muhammad 
either to leave the plaintiff or to marry her 
but be refused to marry her. He admits 
that Ghulam Muhammad contracted illicit 
connexion with the plaintiff about 20 years 
ago. Maqbool Ahmad also states that be asked 
Ghulam Muhammad to marry the plain- 
tiff hut be refused. Ashraf AM states that 
Ghulam Muhammad had illegal connexion 
with the plaintiff and that Tassaduq Husain 

3. (’20) 7 A I R 1920 Oudh 128 : 60 I 0 147, Mu- 
hammad All Kban v. Gbazaofar Ali Kbau, 
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had told him that Ghulam Muhammad hod 
not married her. Chammi Khan states that 
Ghulam Muhammad told him that ha would 
not marry the plaintiff but would keep her 
as his mistress. It appears from the evi. 
deuce of these witnesses that there was 
connexion between Ghulam Muhammad and 
the plaintiff, but we think that their evi- 
donee is not sufficient to rebut the presump- 
tion raised by reason of the acknowledgment. 
The learned civil Judge did not rely on the 
presumption raised by their long cohabita- 
tion as husband and wife on the ground 
that the plaintiff was a prostitute but he 
has given no reason for not relying on the 
presumption raised by reason of theackuow. 
lodgment made by the husband. It was held 
in A I R 1929 Cal G92* that if direct evidence 
of marriage is adduced and the Court dis- 
believed it, the effect of presumption arising 
from the acknowledgment is not lost and 
the failure does not absolve the opposite 
party from disproving or proving the im- 
possibility of marriage and thereby rebut- 
ting the presumption. 


After considering all the evidence, we are 
of opinion that the marriage of the plaintiff 
with Ghulam Muhammad is proved. It is 
also proved that the dower was fixed at 
Rs. 2100. There is nothing to show that tba 
dower was ever paid and so it was outstand- 
ing when the deed of gift in favour of tbe 
plaintiff was executed. The result of out 
findings is that the plaintiff is entitled to a 
decree for possession of the entire property 
and to mesne profits from August 1935 
she was dispossessed till the date she gets 
possession. The appeal is allowed and the 
plaintiff will get her costs in both Courts 
on the relief for possession. She will be en* 
titled to have a final decree for mesne pro- 
fits under 0. 20, R. 12, Civil P. C. 

g.n./R.k. Appeal allowed. ^ 

4. (’29) 16 A I R 1929 Cal 682 : 125 I 0 311. Ab®* 
saDulla V. Ndjabatali. 
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(a) Advancement — There Is no presumption 
of advancement in India — Source of money 
flowing from husband and property standing In 

wife’s name — Transaction Is benami Property 

standing in Mahomedan wife’s name No pre- 
sumption that it belongs to her husband Test 

whether transaction is benami — Source of money 
Is not sole criterion— Slight quantity of evidence 
may suffice but it must be definite— Evidence as 
to source of money not convincing — Evidence 
given and withheld open to adverse criticism — 
Court must rely on surrounding circumstances, 
position of parties, their relation to one another, 
motive governing their action and their subse- 
quent conduct including their dealings with dis- 
puted property — Wife unable to prove moneys 
expended to be her own — She can fall back on 
plea of advancement — Burden to prove transac- 
tion benami is on person asserting it to be so. 

Jbow is no presumption of advancoment in 
India and therefore a purchase of property by a 
hiuband in the name of his wife unexplained by 
other proved or admitted facte must be regarded as 
a benami transaction by which the beneficial 
intorost in the property remains in the husband 
although the ostensible title is in the wife. Once it 
Is oetoblishod that the source of money flowed from 
the husband and the property stood in the name of 
the wife the transaction must beregarded as benami 
and the wife a mere bonamidar. But there is no 
presumption that a property standing in the name 
of a Mahomedan wife belongs to her husband and 
U not her property. jp ggj q g] 

In deciding whether a transaction is benami or 
not the source from which the money comes Is no 
doubt a valuable test but it cannot bo regarded as 
a solo and conclusive criterion. Even a slicht 
quantity of evidence to show that it was a sham 

some. 

thing definite must be shown to establish that If 
tho evidence on neither side Is wholly convinclno 
as to tho fundamontol criterion, namely the source 

““<1 tbo evidence given and 
withhold is open to adverse criticism, tho Court 
must roly op the surrounding clrcamstanoes. the 

relation to one 
govern their 

thoi? conduct, including 

thoir dealings with or onjoymont of the disnut^d 

property, and aUhough the doctrine of advance. 

fP 291 C 11 

Wlto’8 standing In Mahomedan 

Sd suUngloIse ?!^^, notice hus- 

showL" gu.’TT" b"’ own. ! 

he d *c®****'"«nt and conduct 
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The Mahomedan husband at a time when there 
no motive for him to conceal his own owner- 
ship of his house which stood in the name of his 
wife In response to a notice from the Municipal 
Board replied that the house in question belonged 
to his wife and that correspondence should be 
addre^d to her. Such correspondence as followed 
was all addressed to tho wife : 

i/eld that inasmuch as there was no necessity 
for the husband to make tho assertion to the Muni- 
cipal Board, his act must bo taken as strong evi- 
donee to support tho wife’s case that the house in 
question, if purchased from tho money of her hus- 
band was purchased for her benefit : (’32) 19 A I R 
1932 P 0 13, Ikl. on. [P 292 C 2 ; P 293 0 1 ,2] 

A/o7iamm<jJ Ayttb and P. N. BhaU — 

A AT, , -AT- Appellants. 

Atiant Prasad Ntgavi and Jajat Bahadur Srt. 

v<%iUiva — for Radpondeat. 

Jud^mont. — Jafar Ali now ropresentod 
by appellants 1 to 6 and Mt. Wazir Khanam 
appeal from the judgment of the civil Judge, 
Lucknow, decreeing the plaintiff. Mt. Af7.al 
Begam’s claim for partition of the proper, 
ties of her late husband. Abid Ali Khan, and 
alM for Rs. 375 on account of dower debt. 
The relationship of the parties appears from 
the very short pedigree which follows ; 

RAMZAN KHAN 

I 1 , 

(plaintifl) (doft. 1) (deft. 2) 

Appellants 1 to 6. 

Abid Ali Khan died in August 1935, leav- 
ing as his heirs tho plaintiff and defen- 
dants 1 and 2. The plaintiff’s share in her 
husband’s property is one-fourth, Jafar Ali's 
one-half, and Mt. Wazir Khanam’s one. 
fourth. Mt. Afzal Begam instituted the pre- 
sent suit for partition of the properties left 
by her husband and also to recover her dower 
debt, aUeging that the amount of dower 
fixed was Ra. 50,000 which was also cus- 
tomary dower, but that she was only 8uin« 
to recover 10,000. Numerous defence! 
were taken. The defendants alleged that 
Ramzan Khan, father of the parties, had 
left c&Bh and immovable properties which 
were thiw ancestral properties. They farther 
alleged that Abid Ali Khan had left two 
houses and two plots of land, also cash 
amounting to Rs. 60.000 and silver ornaments 
to the value of Rs. 21.849 in addition to the 
properties mentioned in the plaint. They 
UdDiod that the amount of dower was Rs. 
50,000 and alleged that it was actually Rs. 

^ and that this was the customary dower 
m the family. At a later stage in the case, 
the plaintiff’s claim in respect of dower was 
reduced to Rs. 500, and hence the decree for 
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R8. 875. Id reply to the allegation that Abid 
Ali Khan had left two houses the plaintiff 
put in a replication stating that the two 
houses purchased in 1907 and 1927 and 
claimed by the defendants, as having been 
inherited from Abid Ali Khan, were her 
own property. A specific issue was framed 
on this point, namely issue 7 which origi- 
nally ran as follows : 

Was Abid Ali Khan the owner of the properties 
mentioned in items 2 to 4 of the list A died with 
the written statement ? If so, to what cflect ? 

It subsequently emerged that these pro- 
perties stood in the name of the plaintiff 
and on Cth April 1937, the issue relating to 
these houses was re-framed as follows : 

7 {(^) \ Did Abid Ali Kban acquire pro* 
pertios 2 and 3 of list A of the writtca statemeot 
^beoami* in the name of the plaintiQ ? 

It is only the question raised in this issue 
which is in issue in this appeal. The learned 
civil Judge held that neither the plaintiff, 
who alleged that she had purchased the 
houses and rebuilt them from the money 
received by her monthly from her husband 
on account of 'kbarch pandan,’ nor the 
defendants, who had alleged that the money 
spent in connexion with the houses belonged 
to Abid Ali Khan and the houses were pur- 
chased benami in the name of the plaintiff, 
bad been able to substantiate the case set 
up by them. Ho hold that the defendants 
had not been able to prove that the money 
spent in connexion with the acquisition of 
the houses and rebuilding them belonged to 
Abid Ali Kban, and on this finding the case 
put forward by the defendants must neces. 
sarily fail. He went on, however, to discuss 
the position which would have arisen if he 
had been able to hold that the defendants 
had proved that the money belonged to 
Abid Ali Kban. In this connexion he held 
that though the source of the purchase 
money was a valuable test in determining 
whether the purchase was "benami," it 
was not the only matter to be taken into 
consideration, and the question bod to be 
considered in the light of all the surround- 
ing circumstances and facts. He remarked 
that Abid Ali Khan bad no very good motive 
for purchasing these houses "benami" in 
the name of his wife. Secondly, be took note 
of the fact that Abid Ali Kban bad in 1919, 
long after the first purchase of 1907, asserted 
that the bouse which bad been purchased 
in 1907 did not belong to him but to his wife, 
and thirdly be took note of the fact that 
Abid Ali Khan had been acquiring other 
properties in bis own name, from which it 
^as reasonable to suppose that if be took 
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some small properties in his wife’s name, it 
was not with the object of surrounding the 
purchase with an atmosphere of secrecy, 
but with the object of benefiting his wife. 
The learned civil Judge considering these 
facts remarked that 

although there is no presumption of advancement 
applicable in India, yet certainly advancement can 
be inferred from the circumstances of the present 
case. 

We have listened to a fairly lengthy 
argument on this question whether in the 
circumstances of the case the inference 
drawn by the learned civil Judge is sound. 
We may note that in this argument the 
original finding of the learned civil Judge 
that the defendants failed to prove that the 
money spent in connexion with the acquisi- 
tion of the bouses and rebuilding them 
belonged to Abid Ali Khan was to some 
extent lost sight of. The position in regard 
to the burden of proof in coses of this kind 
is free from doubt. It has been stated clearly 
by their Lordships of the Privy Council in 
A I R 1926 P C 77^ that 


the person who alleges that property conveyed on 
another belonged to himself must prove his allega* 
tion and prove it beyond reasonable doubt. 

On the other band there is no doubt that 
there is no presumption of advancemflflt 
India. In 13 M I A 232* at p. 247 it is said : 

There is authority for the propositions that the 
criterion oi tbeso cases in India is to consider ifom 
what source the purchase money comes; ttst tne 
presumption is, that purchase made with tee 
money of in the name of is for the benefit ot 
A; and that, from the purohase by a 
ther Mabomodan or Hindu, in'thename of nJs son, 
you arc not at liberty to draw the presninpt^ 
which the English law would draw, of an adTance- 
meet in favour of that sods 

HeliaDce was placed on this case in tb^ 
subsequent cases in 62 I A 286^ at P* ^ 


rhere it is said : 

There can bo no doubt now that a pure aw 
adia by a native of India of proMity in “ 
le name of his wife unexplained by 
r admitted facte is to be ««ardrf 
■aneaction by which beneficial in ^ 
roportyie in the husband, although th „ 
tlois In the wife. The rule 

lat suoh a purchase by a /dvanec- 

) be assumed to be a purohase * 
lent of the wife does not apply in ioUia. 

The decisions on the subject have » 

ammarized in a case of th is Court, — — 

411 V. Mt. Bobee Altai f***®*' . Dg j o 837 : 4® 
Kothandrama Pillal. 
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849* at pp. 487 and 488. The learned Jndge 
concluded his discussion by remarking, 
once it has been established that the souroe of 
money of the transaction flowed from the husband 
and that the transaction stood in the name of the 
wife then it followed upon the strength of the 
rulings cited above that the transaction was a 
benami one and the wife was a mere benamldar. 

Learned counsel for the appellants con. 
tends that in the present suit it is apparent, 
though not very expressly stated by the 
learned civil Judge, that he was of opinion 
that the plaintiff had failed to establish 
satisfactorily that she had purchased the 
houses and rebuilt them from her savings 
out of the money given to her by her hus. 
band as kbarch pandan" or pin money or 
pocket money. He contended that this very 
statement of the plaintiff involved the ad. 
mission that these moneys came to the 
plaintiff from her husband Abid Ali Khan. 
If therefore it was not established that these 
moneys were received by her as pocket 
money and thereby became her own, and 
that it was from this source that she in. 
ourred the expenditure necessary for the 
purchase and rebuilding of these houses, it 
follows that on her own admission the source 
of the money was Abid Ali Khan, that is 
the houses were purchased and rebuilt from 
the money of Abid Ali Khan. 

Learned counsel contended that in these 
circumstances it was not really open to the 
plaintiff to faU back on the plea of advance, 
ment, that is that these properties had been 
purchased by Abid Ali Khan for her benefit. 

In any case he put forward the plea that 
once It was shown that the source of the 
money was Abid Ali Khan the burden lay 
on the plaintiff to show that Abid Ali Khan 
had made these purchases and rebuilt the 
houses for her benefit. As regards this ques. 

ill t '3oea not appear to us 

plaintiff from falling back on the plea of 
advancement in case she was unable to 
i^tisfy the Coun that the moneys expended 

is that whT' important still 

iff in Ta T of the plain, 

tiff in her rephcation might have been if 

seems to us that, given the ftl tharthe 

thflT^ ? ^ the plaintiff, 

the burden, as stated in one of the cases 

defendants to 

that these properties had been purchased 
benami for the benefit of Abid Ali Khan 
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Learned counsel for the appellants conten- 
ded that one of the cases relied upon by the 
lower G>urt. A I r i924 Oal 467,^ was more 
favorable to him than it was to the plain, 
tiff. He evidently lost sight of a number of 
propositions of law which are laid down in 
this case: vide the headnote. The first pro- 
position laid down was * 

There U no presumption that a property stand- 
Sf ? Hindu female, who is a mem- 

^J*“du family, Ulongs to the joint 
family and is not bor stridban* property. 

It would seem to be equally obvious tbati 
there is no presumption that a property' 
standing in the name of a Mabomedan wife 
belongs to her husband and is not her pro. 
perty. The second proposition laid down is; 

The burden of proof lies upon the person who 
tfinge apparent is not the te^il state of 

• proposition on which he has relied 
18 the third proposition laid down, namely 

As benami transactionsaro very familiarinindian 

quantity of evidence to 

lo,Tbl paVp„;“ “ ‘“■'y suffice 

On the other hand, the Judges went on to 
say that ; 

The person who Impugns Its apparent charariAr 
must not rely however solely on probabilities He 
something definite to establish thatitie 

. They go on to point out that "the most 
im^rtant test to be applied in these cases 
18 the source whence the consideration 

further on they remark that : 

If the evidence on neither side is wholly convinc- 
ing as to the fundamental criterion, namelv the 

money, if the evidence given 
® adverse crltieism, the 

fS. surroundingolrcumstances 

anothS* the parties and their relation to one 
another, the motives which could govern their 

their subsequent conduct, including 
their dealings with or enjoyment of the disnuted 

of'advancemeirin farour 

relatmnsh'ip is a ciroumsLnKh\oh^?s^tein^iro 

On beh^ of the respondent in this con. 
nexi^ reliance was placed on the case in 

Y T learned Addi- 

tional Judicial Commissioners took into 
wnsideration the effect of s. 82 , Trusts Act 
(Act II of 1M2), The argument put forward 
8 that ID the light o{ that section the bur 


'o W N : 186 I 0 642 : 8 

^ , o , ' Mohammad Azlm Khan v 
mad Saadat All Khan. “•uau.v. Moham- 


^ ® Cal 467 : 82 I 0 984 : 39 
0 L J HO : 28 OWN 181, Bhuban Mohlnl Dasi 
V. Komud Bala Dasl. 

M ^ ^ 1026 Oudh 248 : 82 I C 882 : 1 

Kwwar^^’ Knnwari v. Mt.RanJ Uahraj 
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den of proof now lies upon a person alleging 
a transaction to be benami to establish not 
only that the consideration was paid or 
provided by another person but also that it 
appears that the person who provided the 
consideration or paid it did not intend to 
pay or provide such consideration for the 
benefit of the transferee. Section 82 , Trusts 
Act, runs as follows : 

Where property is transferred to one person fora 
consideration paid or provided by another person, 
and it appears that such other person did not in- 
tend to pay or provide such consideration for the 
benedt of the transferee, the transferee must hold 
the property for the benefit of the person paying or 
providing the consideration. 

As this section is worded, it appears that 
in order that a transfer should bo held to 
bo benami and the transferee compelled to 
hold the property for the benefit of the per- 
son who has paid or provided the consider- 
ation, not only must it be shown that the 
consideration was paid or provided by an- 
other person but it must also be shown that 
"it appears that such other person did not 
intend to pay or provide such consideration 
for the benefit of the transferee,” that is 
there is some burden on the person claim, 
ing that a transfer was benami to show, by 
evidence or by circumstances or by subse- 
quent conduct or however it may be pos- 
sible to show anything of the kind, that 
there was no intention on the part of the 
person who paid or provided the considera- 
tion to do so for the benefit of the trans. 
foreo. This is the reverse of the proposition 
urged on behalf of the appellants. In l o w N 
710'* quoted above, the learned Additional 
Judicial Commissioners further remarked: 

A party caiioot be relioTcd from the burdoa of 
proving the benami nature of the transaction by 
merely showing that a large proportion of the con- 
slderatioD was paid by the real purchaser. The 
burden Is greatly onhaocod by the length of time 
that has passed since the transaction impugned. 

They went on to say {vide the headnoto): 

pectlon 82, Trusts Act, appears to throw the bur- 
den of proving that a transaction is benami on the 
party alleging it, whereas previously to that enact- 
mont tho position may well have been that plain- 
tiff who came Into Court with tho proof that ho 
had paid the consideration money himself would 
have boon able to throw tho burden of proving that 
the transaction was not benami on tho other side. 

At pages 721 following the learned Addl. 
Judicial Commissioners discussed the cose 
law on this subject, and the proposition 
stated above is one of those laid down in 
this discussion. With great respect, we are 
in full agreement that section 82 , Trusts 
^t. though it may not have really altered 
the burden of proof, has mode it much 
Clearer than it was before that the burden 
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of proof of establishing all the facts neoes. 
sary to lead to the inference that a transfer 
was benami lies upon the person asserting 
it to be so. As remarked in a single Judge 
Madras case, A I R 1934 Mad 671,^ 
in deciding the question whether or not a particu- 
lar transaction is benami, the scarce from which 
tho money comes is no doubt a valuable test, but 
to regard it as a sole and conclusive criterion is 
clearly wrong. 

The learned Judge held that, in a case 
where the husband purchased property in 
the name of his junior wife, the moneys for 
the purchase coming from bis parse, with a 
view to defeat the claims of his elder wife 
and her son, the transaction far from being 
benami was intended to be real. It is in the 
light of these pronouncements that we have 
to consider the facts on the record. For the 
appellants reliance has been placed on the 
allegation that in 1907 Abid Ali Khan had a 
motive for purchasing this property benami 
in view of the fact that be was always es. 
posed to the danger of a suit by his employer 
in respect of the property of which he was 
a manager. Such a suit was instituted in 
1912. Any force that there might be in such 
an argument is completely lost when ac- 
count is taken of the date of the purchase 
and account is also taken of the fact that. 
Abid Ali Khan purchased other properties 
in his own name. Secondly, it has been 
urged that Abid Ali Khan was originally' 
only a literate servant or munshi getting 
Rs. 7 a month each from two different em- 
ployers. That may be the case but it cer- 
tainly appears that this form of employment 
was by no means his only source of income, 
vide for example the statement of Jafar All 
Khan that "Abid Ali Khan’s income bad no 
limit." Reliance has further been 9° 

the fact that the evidence of the plaintiff 
herself showed that she knew very little 
about how much money she had at any 
given time, that is how her alleged sa^nge 
from "kharoh pandan" grow and how they 


ere expended. 

On tho other hand, on behalf of the res- 
endent strong reliance is placed o® 
lat no less than twelve years after the n ^ 
urchase, at a time when there 
3nce to show that Abid Ali Khan 
lotive for concealing bis own owners ip 
lie property be in response to a ^ 
iceived from the Municipal 
lat the house in question belonged to n 
fe and that oorrespondeDoe sboold 
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Dimbatore. 
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^addressed to her. Such oorrespondence as 
followed was all addressed to the plaintiff. 
It is easy to say that the subsequent treat, 
znent of the property had to be consistent 
with the form in which the purchase had 
been made, but this statement by Abid Ali 
Khan seems to go further than mere con- 
sistency. 

Then again on behalf of the respondent 
it is argued that there was a motive for 
Abid Ali Khan to purchase this property 
for the benefit of his wife in or about 1907 . 
Abid Ali Khan's father Bamzan Khan died 
in 1889 or 1890 and at some subsequent date 
(the date is very uncertain) it appears that 
the plaintiff had a quarrel with her husband 
and sued him for maintenance and got a 
decree. It is by no means unlikely that Abid 
Ali Khan would have made such a purchase 
for the benefit of his wife to take the place 
of this maintenance which had been ad- 
judged to her by the Court, particularly if, 
as appears, they were subsequently recon- 
ciled. The fact that Abid Ali Khan did 
acquire other property worth something 
like Ra. 4i,000 does not appear to be in dis- 
pute. Learned counsel for the respondent 
contends that if all these facts are taken into 
consideration the action of Abid Ali Khan in 
connexion with house No. i, purchased in 
1907, in 1919 is comparable to the action of 
Baqar Ali referred to in the decision of their 
Lordships of the Privy Council in 8 o w N 
1878® at p. 1891. In that case a deed which 
was subsequently alleged to evidence a be- 
nami transaction was on the occasion of 
Abid Jahan's marriage in 1914 placed on a 
tray and sent (or the inspection of her father, 
m.law, and this was held by the learned 
Judges of the Chief Court to be conclusive 
of Baqar Ali’s intention. Their Lordships 
remarked 

the MDdiDg of the deed for the inspection of the 

Chief Court held to 

iStSSol! * representation of the 

‘ poperty was hers, and their 
Lordships agree with the learned Judges in the 
conclusion to which they came. ® 

The two acts are not, of course, quite 
upon the same footing, but there not seem. 
|ing to have been any necessity for such an 
assertion on the part of Abid Ali Khan in 
1919, his act must be taken as strong evi. 
dence to support the plaintiff’s case that the 
bouse in question, if purchased from the 
money of Abid All Khan, was purchased for 
ber benefit. No special oiroumstances have 

T p 0 18 : 186 10 885 : 6 Lack 
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been shown in regard to the purchase of the 
second house on 3rd March 1927, but it was 
reasonable to hold that if the first purchase 
was intended for the benefit of the wife the 
second was also so intended. In our opinion 
on the evidence on the record the learned 
civil Judge was fully justified in coming to 
the conclusion that from the evidence on 
the record, so far from it appearing that 
Abid Ali Khan did not intend to pay or 
provide the consideration for the benefit of 
the transferee, the only reasonable inference 
was that he did intend to do so for her 
benefit. The learned civil Judge rightly held 
that these two houses were not tlie property 
of Abid Ali Khan and therefore necessary 
to be brought into the hotchpot for partition 
along with the other properties in respect 
of which partition was claimed but that they 
were the personal property of the plaintiff. 
No other point has been argued before us. 
On the only point argued this appeal fails 
and is accordingly dismissed with costs. 

G.N./r.k, Appeal dismissed. 

^ (28) A. I. R, 1941 Oudh 293 

FULL BENCH 

Yorke, Bennett and Agahwal JJ. 

/« re B. Lakhshmi Shanker and another 

— Applicants. 

bioll o- 

"(a) Succession Act (1925), Ss. 229 and 230— 
Executor disputing validity of will must accept 

executorship before validity of 
will IS adjudicated upon on application for letters 
of administration by another person. 

Tho conditions which justify a grant of letters 
of administratoin must bo satisfied before anyone 
but an executor may be admitted to prove tho 
willand ono of the conditions laid down inSq Q'^t 
232 and 284 i. In .aect that lhaex“nto° r°nnnnLa 
or fails to accept the executorship. Therefore an 
exMutor who disputes the validity of a will ’an- 
pointing him as euch must accept or renounce his 
exwutorship under S. 229 before the validity of the 

Jfl ^ upon on an application for 

lotterB of admiDistratiOQ by another oerson • IQ 

Bom 128; (*20)7 AIRl920Caie74 and(^mi9AIR 

1926 Mad 605. ExpU, and 29® V® 

P 295 C 1] 

(b) Succession Act (1925). Ss. 229 and 224 — 

rilfn issued to an executor on 

application by another executor. 

Where several executors are appointed probate 
tie granted to them all simultaneously or at 
diflorent times. It is open therefore for an executor 
to apply for probate after probate has boeu already 
gran^ ^ another executor. There is no provision 
lor toe issue of a citation to an executor on an 
application by another executor Section 229 only 
Mmes into op^tion on an application for letters 
of adromistration. (P ggi Jj 2 ? 
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• (c) Succession Act (1925), Ss. 231, 232 and 
234 — Word ‘prove’ is used in ordinary meaning 
of establishment by evidence — It does not mean 
subsequent taking of letters of administration— 
English law is not applicable. 

The word ’prove’ in Ss. 281, 232 and 234 is used 
primarily in its ordinary meaning and therefore 
the words, “the will be proved" In S. 231, and ‘’to 
prove the will” in Ss. 232 and 234 mean the estab. 
lisbment of the validity of the will by evidence, 
but not the subsequent taking of letters of adminis. 
tration.this corresponding to the taking of probate 
in the case of an executor. And a construction 
which is at variance with the ordinary meaning 
of the words used should not bo read into these 
sections merely because there is a distinction in 
English law between a citation to propound and 
prove will and a citation to take probate. There is 
no such distinction in the Indian Act : (’24) 11 
A I R 1924 Gal 864, Rci. on. [P 296 C 2) 

L. S. Misra, Md. Ayub, .1. P. Nigam, J. L. 
Srivaslava and Ram Krishna Srivastava — 

for Applicants. 

M. Wostm, A. K. 2ahur, liishun Singh, Katir- 
uddin, llahimuddin, Rajeshwari Parshad 
and Md. Sadig — for Non-applicants. 

Judgment. — The question referred to 
the Full Bench is : 

Is it implied by Ss. 229 and 230, Succession Act, 
that an executor who disputes the validity of a 
will appointing him as such must accept or re- 
nounce his executorship under 8. 229 before the 
validity of the will is adjudicated upon on an 
application lorlettors of administration by another 
person? 

The question arises out of an application 
for letters of administration in respect of a 
will executed by Kunwar Ram Shankar on 
8th October 1935. Kunwar Ram Shankar died 
on 8th March 1937. By this will he appointed 
bis elder son, B. Baijnath Shankar, sole 
executor. The applicants for letters of ad- 
ministration are bis second son. B. Lakshmi 
Shankar, and the minor son of B. Baijnath 
Shankar under the guardianship of B. 
Lakshmi Shankar. A caveat was entered by 
B. Baijnath Shankar who alleged that the 
will of 8th October 1935, was revoked by a 
later will of iGth August 1930. The appli. 
cant prayed that citation might be issued 
to B. Baijnath Shankar under 8.229, Suc- 
cession Act, calling upon him to accept or 
renounce bis executorship. He objected to 
the issue of such a citation on the ground 
that it would be premature, representing 
that it should not issue until the applicants 
have established that the will of 6th Octo- 
ber 1985, is the last will and testament of 
Eunwar Bam Shankar. 

The referring order shows that different 
views have been taken by the Bombay 
High Court on the one hand and the Cal- 
cutta and Madras High ‘Courts on the other, 
but the facts in the cases cited are not 


parallel to those in the present case. In 
19 Bom 123^ the Bombay High Court consi. 
dered the effect of the reply of an executrix 
to a citation that she did not renounce the 
executorship and held that this did not 
amount to an acceptance. They did not con- 
sider whether the citation h^ issued pre. 
maturely. In 47 Cal 838^ the Calcutta High 
Court held that letters of administration 
should not have been granted without issue 
of a special citation to the executor to 
accept or renounce his executorship, but 
added the obiter dictum that the executor 
was not bound to accept or renounce his 
executorship unless and until the validity 
of the will was established. In the Madras 
case in A I R 1926 Mad 605® the Madras High 
Court no doubt held that an executor may 
challenge the genuineness of a will and at 
the same time claim probate if it is proved 
to be genuine, but this was a case where a 
will was propounded by one executor and 
disputed by another. Section 229 did not 
apply to the facts of that case. Under S. 224 
where several executors are appointed pro- 
bate may be granted to them all simultane- 
ously or at different times. It is open 
therefore for an executor to apply for pro- 
bate after probate has been already granted 
to another executor. There is no provisioD/ 
for the issue of a citation to an executor od, 
an application by another executor. Section 
229 only comes into operation on an applies-, 
tion for letters of administration. It appears^ 
therefore that there is no Indian authority 
directly on the point under oonsidoratioo. 

Sections 231, 282 and 284 show in what 
cases and to whom letters of administration 
may be granted. Section 281 provides that 
if an executor renounces or fails to accept 
an executorship within the time allowau 
the will may be proved and letters o 
administration may be granted to the par- 
son who would be entitled to administration 
in case of intestacy. Section 282 provi es 
that whore no executor has been appoln e ■ 
where an executor is legally incapable o 
refuses to act or has died, or 
executor dies after proving the will o 
before administering the estate a 
or a residuary legatee may ba 
prove the will and letters of 
with the will annexed may be 8^*°^ 
hi m. Section 284 provid es that 
1. ('95) 19 Bom 128 , Molibal v. Kawandas 

2!“2W 7 A I B 1920 Oal 

888, ^rojlni Dm! v. t h 7 fl V«n- 

$: (’26) 18 A I B 1920 Mad M6 : 94 I 0 78, van 

kaUramiar OovIndaraTanar. 
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is no esoontor and no residuary legatee or 
he declines or is incapable to act, or cannot 
be found, the person or persons who would 
bo entitled to the administration of the 
estate of the deceased if he had died intestate, 
or another legatee having a beneficial inter- 
est or a creditor, may be admitted to prove 
the will, and letters of administration may 
be granted to him or them accordingly. 
Admittedly, it would be under this section 
that letters of administration would be 
granted in the present case, if at all. 

It will be observed that in all these cases 
it appears to be implied thit the conditions 
which justify a grant of letters of adminis- 
tration must be satisfied before anyone but 
an executor ‘ may bo admitted to prove the 
will. In s. 281 one of the conditions is that 
the executor renounces or fails to accept the 
executorship; in 9.232 one of the conditions 
IS that the executor refuses to act : and 
s. 23i includes cases where the executor de- 
clines to act. No distinction would appear 
to be intended for this purpose between 
absolute renunciation of an executorship, 
.failure to accept an executorship and refu- 
Isal to act. No one is given any locus standi, 
any power to take any steps to prove the 
will unless and until one of the conditions 
laid down in these sections is satisfied, and 
lb certainly seems to be implied that the 
pereon who proves the will shall be entitled 
jto lettere of administration. On a considera- 
tion only of the terms of these sections we 
should therefore be disposed to answer the 

iQuestion which has been referred in the 
afiirmative. 

This conclusion might also bo supported 

Act which indicates that any other proce- 
dure is contemplated. If the other viL be 

Sof all f for the Court 

first of all to determine on the application 

of a non.executor whether the will was 

proved, and then to ascertain before pro 

oeeding further whether the condition which 

^ono would justify a grant of letters of ad. 
ministration to a non-exeoutor was satisfied. 

s^ch . that 

such a procedure was intended. Learned 

rerto th^ Shankar has refer, 

red to the provisions of Enalish law hn^ 

have not been able to fiS any English 

authority which is directly on the S 

only for the 

callino n citation under s. 283(i)(o) 

calling upon all persons claiming to have 

deceased to 

come and see the proceedings before the 


In re B. Lakhshui Shanker (FB) 


Oudh 295 

grant of probate of letters of administration, 
a special citation under s. 229 calling upon 
the executor to accept or renounce his exe- 
outorehip, and a citation under 3.235 calling 
on the next of kin to accept or refuse let- 

tors of administration whore the question of 
a grant of letters of administration to a 
legatee other than a universal or residuary 
legatee is under consideration. In English 
law a citation may issue calling upon any. 

one coDcoruod, including an executor to 
propound a will. 

In (1653.65) ici E R 1195,‘ the testatrix 
died on I9th April i859, leaving one will 
dated 15th March 1853, wherein she appoint, 
ed the Rev. J. Bewsher residuary legatee; 
and another dated I5th March 1857, wherein 
she appointed Williams executor. Mr. Bew- 
sher propounded the will of 1853 and cited 
the executor and parties interested in the 
will of 1857 to propound and prove it if they 
toought fib to do so. A legatee named Mrs. 
Ball propounded it. Its validity was contes- 
ted by Newsher on the ground of the deoeas- 
^ s insanity, bub the will was held valid, 
i he Court was moved to grant letters of 
administration with the will annexed to 
Mrs. Ball and objection was taken to this on 
the ground that the executor and residuary 
l^egatoe named in the will had not been cited. 

It was argued that they bad been cited to 
propound and to prove the will and had 
railed to do so and therefore under s. i6, 
Probate Act, 18M, the executor nob having 
appeared on a citation to take probate, the 
right to the executorship had ceased. It 
wag said by the Court (Sir C. Cresswoll): 

Ido Dot think that Id tho citation you speak ol 
the term prove* is used according to the meaning 
or spirit of this section. There is a diSarenco be- 
tw«u teiog cited to propound and prove a will 
and being cited to take probate. I cannot make 
tho grant to Mrs. Ball until Mr. Williams has re- 
nounced or has been cited to take probate. 

Learned counsel hag argued on the basis 
of this authority that the words, "the will 
ba proved" in s. 23i, and "to prove the will” 
in S3. 232 and 234 do not mean tho estab- 
Iishment of the validity of the will by evi- 
dence, but rather the subsequent taking of 
ietters of administration, this corresponding 
to the taking of probate in the case of an 
oieoutor.^ We have considered whether this 
instruction can be placed on the word 
prove in the sections of the Succession 
Act under consideration. It would no doubt 
be possible to hold that it means "take pro- 
bate m cases where proba te is granted to 

4 . (X658-06) 161 E B 1195, Bewsher v. Williama, 
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an executor, but it could only mean “take 
letters of administration’’ by analogy, '^'e 
very much doubt whether this was the in- 
tentiou, particulaxdy as the language of sec- 
tioDs 231, 232 and 234 does not in our opinion 
support this construction. It would be ne- 
cessary to hold that where one of these sec- 
tions says that a legatee may be admitted 
to prove the will and letters of administra- 
tion may be granted to him, the moaning is 
that he may be allowed to take letters of 
administration and letters of administration 
be granted him, which is tautologous. 

It has boon suggested that the words 
"may bo admitted to prove the will” in 
S. 232 cannot moan "bo allowed to establish 
the will by evidence,” but must have some 
other meaning, because the contingency re- 
ferred to in clause (c) of that section is that 
"the executor dies after having proved the 
will and therefore no further proof is 
necessary. But the words have also to be 
considered in connexion with the two pre- 
vious contingencies referred to in els. (a) 
and (b), in which it would certainly bo 
necessary for the legatee to establish the 
validity of the will by ovidonco. No doubt 
whore the will has already boon proved by 
the executor it would not bo necessary for 
the legatee to do more than produce the 
probate” (as dolinod in the .\ct). It may 
also he that the words "to prove the will” 
moan more than merely to establish the 
validity of the will by evidence; they may 
moan ”to do %vhatovor may be necessary to 
obtain probate or letters of administration,” 
as the case may be ; but that would in most 
cases include establishing the will by ovi- 
donee. So that it does not appear possible 
to hold that wherever these words are used 
they refer to a stage subsoquont to the 
establishing of the validity of the will by 
evidence. 

It has also been suggested that it would 
be anomalous if an executor who has dis- 
puted a will propounded by another execu- 
tor is allowed subsequently to claim pro- 
bate jointly with him. and yet bo barred 
from assorting his right as executor under a 
will which has been successfully propound, 
ed by a legatee. But it is to be noted that 
in the former case the successful executor is 
not displaced by the unsuccessful executor ; 
he merely becomes a joint executor with 
him, while if an executor who bos disputed 
a will propounded by a legatee is allowed 
subsequently to obtain probate he ousts al- 
together the legatee, although the latter has 
won his case and the executor has lost it. 


liUi onAttiUiK vr A. I R 

Wo wore reterrod to some observotioaa 
of the Calcutta High Court in 61 Cal 745* 
which are pertinent in considering whether 
the provisions of the Indian Succession Act 
should be interpreted in the light of English 
law. In this case the question under con. 
sideration was whether an executor who 
had renounced bis executorship could there- 
after apply for probate. The Calcutta High 
Court observed (at page 758) ; 

A person intermeddling with the estate of the 
deceased is no doubt liable to account for his deal- 
ings with the estate. It appears that in England 
the Court may compel such an executor to take 
out probate so as^ represent the estate. It U un- 
necessary for us to consider in the present case 

betbor tlio law is tho same in this country as no 
one applied for compelliDg the appellant to takeout 
probate. We may however observe that the practice 
in England has grown up under diOorent condi* 
tions and is regulated by diOorent statutes, and the 
practice there need not necessarily be followed by 
us bore. 

Farther on he said (at page 759) : 

It has boon contended before us on the analogy 
of English ^cases decided under 20 i 21 Viet., 
Ch. 77, S. 79, that it is open to tho executor to 
fotract bis renunciation so long as no fresh grant 
of administration has been made to some other 
por.fi^on. 

It Booms to have been hold in England that the 
old practice was not abrogated by the statute and 
tho Court is not itself concluded, but may permit 
a retraction of an executor’s roDunciatioD in a fit 
case . . , , It is fruitless to ondoavour to interpret 
the rules relating to procedure under tho Indian 
Act by reference to what has been decided with 
regard to another statute in England on different 
considerations oven if the language of tho two 
statutes bad boon the same. 

We do not consider that we should read^ 
into tho sections of tho Indian Succession 
Act under consideration a construction which 
is at variance with the ordinary tnoaning ofj 
the words used merely because there is a^ 
distinction in English law between a oitatioOi 
to propound and prove a will and a citation 
to take probate. Wo can find no such dis-j 
tinction in tho Indian Act. We hold tbat^ 
tho word "prove” in S3. 231, 232 and 231 ofj 
that Act is used primarily in its ordinary 
moaning and wo accordingly answer the 
question which has been referred to us m 
the atllrmative. 

K.s./n.K. Reference answered. 

S. ('24) HAIR 1924 Cal 064 : 84 I 0 164 ; 61 
Cal 745, Brojo Lai v. Sharajubala Dobi. 
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V. 

N. Fakhr Jahan Begam — 

Decree-holder — Eespondent. 

Exd. of Decree Appeal No. 26 of 1939, Decided on 
12th December 1940, against order of OiviJ Judge 
Lucknow, VI- 30th March 1939. 

(a) U. P. Encumbered Estates Act (25 of 
1934), S. 7 (2) and (3) — Sub-ss. (2) and (3) do 
not apply to proceedings on application under 
S. 144, Civil P. C. 

Pf®c®®ding 8 on an application under S. 144, 

proceedings in execution to 
which the provisions of sub-ss. ( 2 ) and ( 8 ) would be 
appHcabie, but rather proceedings to which the 
provisions of cl. (b) of sub-s. ( 1 ) must be applied. 

[P 298 0 2) 

iol5! e’ Encumbered Estates Act (25 of 
b. 2 (a) — Decree (or costs reversed on 
appeal — Claim for refund of amount of costs 
aepoaited is not claim for unliquidated damages. 

A claim for the rofond of amount of costs 
awarded by a decree, which lasubaequently reversed 
in app^l cannot be considered a claim for unliqui. 
dated damages, (P 299 c 1 ] 

loS 'i' fVif Act (25 of 
u A ' (b) — Decree for costs passed 

before, but reversed in appeal after, order under 
S, 6 _Debt cannot be said to have been incurred 
prior to order under S. 6 , 

^ » pecuniary 

liability the moaning is that he is at that time 

under a definite pecuniary obligation, and not that 
there U merely a possibility of a pecuniary obliga- 
tlon arising at some future time. Hence where a 

‘‘“t reversed on 
Collector s order under S. C, the liabi- 
lity for costs Is not incurred when the suit is 

reversed in appeal, 
to r* ^ I**® incused 

1»10 All 246, IHss^nt. jp 099 q 2 ] 

Mukund Dehart Lai and Akhtar Ilnaain — 

J. Jackaon atid dbid Husain — for R^p^dont 

Judgment. - This is an execution of 
decree apiwal against the order of the 
Wned 01 vil Judge of Lucknow dated 80th 

a“rii p 0 ' Th “■ s. ui. 

^’i- ’ wroumslancea under which 

Fakhr Jahan Begam instituted a contribu. 

Mohammad 

Sadiq Ah Khan and others, and the suit was 
agreed on ist September 1992. An appeal to 

March 1984 . The decree of this Court was 
oxecut^ against Nawab Fakhr Jahan Begam 
for c^ts and Nawab Fakhr Jahan Begam 
deposited the decreed costs amounting to 


Rs. 7824.8-6. This amount was paid to the 
decree-holder, Nawab Sadiq Ali Khan, on 
29th January 1935. Thereafter Nawab Fakhr 
Jahan Begam and others preferred two 
appeals to the Privy Council against the 
judgment and decree of the Chief Court. 
Their Lordships of the Judicial Committee 
allowed these appeals with costa, setting 
aside the decree appealed against and res- 
toring the decree of the trial Court. Nawab 
Fakhr Jahan Begam accordingly made an 
application to the civil Judge under s. 144 
claiming a refund of the sum of Rs. 7824.8-0 
paid to Nawab Sadiq Ali Khan together 
with interest at 6 per cent, per annum 
from 9th January 1985, the date when the 
amount was deposited by her in Court. 

Prior to the appeal to the Privy Council 
Nawab Sadiq Ali Khan had made an appH. 
wtion under s. 4 , Encumbered Estates Act. 
An order was passed by the Collector under 
Section 6 of this Act on 4th November 1935 . 
Objection was taken by Nawab Sadiq Ali 
Khan to the application under s. 144 on the 
ground that the claim was barred by Ss. 7 
and 13, Encumbered Estates Act. Against 
this Nawab Fakhr Jaban Begam contended 
that her claim was for unliquidated damages 
and was therefore excluded from the opera, 
tion of the Encumbered Estates Act, her 
claim not being a debt within the meaninc 

further that as no 
liability on the part of Nawab Sadiq Ali 

Khan existed at the date of the application 

provisions of the Encum- 
bered Estates Act did not apply to the case, 
iho civil Judge considered that the appli. 

cation under s. 144 gave rise to the following 
issues : 

able application for restitution maintain- 

2. If 80 , is it barred by the provisions of S. 18 
Encumbered Estates Act ? «>• ao, 

The civil Judge considered first of all 
whether the claim for refund constituted a 
liabibty for unliquidated damages. He oh- 
served that the liability related to an 
amount which was undoubtedly definite 
and certain, this amount being the sum of 
Rs. 7824-8-6 which Nawab Sadiq Ali Khan 

had to pay Nawab Fakhr Jahan Begam. It 

was therefore in his opinion a debt within 
meaning of clause (a) to S. 2 of the Act. 
PL... considered at the same time that the 
babUity of Nawab Sadiq Ali Khan to pay 
jotereat on thia sum was a liability for un- 
liquidated damages as the extent of the 
liability could not be ascertained until the 
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rate of interest was fixed. The civil Judge 
thought however that these questions were 
of little importance in view of the provi- 
sions of s. 7 of the Act, He thought that 
sub s, (i) of S. 7 had no application, as the 
reversing decree of the Privy Council was 
passed long after the order of the Collector 
of 4th November 1935. He said : 

Sub-sections (2) and (3) to S. 7 will bo applicablo 
to tbo proseDt case as the pecuniary liability in 
question atoso subsequent to tbo passing of tbo 
order by the Collector. By virtue of theso sub- 
sections tbo amount restituted to tbe applicant 
cannot bo executed against any of his property 
until tbe cessation of disabilities enumerated in 
8. 44 fo tbo Aot« 

At the same time the civil Judge saw no 
reason why the application should not be 
allowed. He pointed out that s. 7 contains 
nothing which prohibits the execution of 
a decree against the person of the party 
liable, nor does it contain anything he oh- 
served, which may be said to prevent the 
institution of proceedings in respect of an 
order or decree which came into being only 
after the passing of the order by tbe Col- 
lector under s. G of the Act. It is therefore 
obvious, ho concluded, that the Collector's 
order 

and tho factum of the pondoncy of tbo suit under 
the Encum bored Estates Act cannot stand in tho way 
of tho applicant in filing tho present application. 

Ho accordingly answered issue l in the 
afl&rmative. The learned civil Judge also 
held that the application was not barred by 
the provisions of s. 13, Encumbered Estates 
Act, as no cause of action had accrued at 
tbe time when the claims contemplated by 
Ss. 10 and 11 of that Act could have been 
made. Tbe cause of action arose only in 
April 1938, when the reversing decree was 
passed by their Lordships of the Privy 
Council. On issue 3 tho civil Judge held 
that the appellant was entitled to interest 
from 29th January 1935, and not from tho 
date of the deposit of the money, namely 
9th January 1985. Interest could only bo 
allowed in his opinion from the date of tho 
withdrawal. He allowed interest at the rate 
of p0r cent. The order passed by the 
civil Judge on the application was that tho 
opposite party, that is Nawab Sadiq Ali 
Ehan, should deposit Rs. 7824-8-6 with in- 
ter^t at 8i per cent, per annum from 29th 
January 1986 within two months from the 
date of the order with costs of the applica- 
tion. In default of each deposit, he would 
be required to pay future interest at the 
vate of 8i percent, per annum until payment. 


In appeal against this order, it has been 
contended on behalf of Nawab Sadiq Ali 
Khan first of all that the civil Judge was 
in error in holding that the provisions of 
sub-ss. (2) and (3) and not the provisions of 
8ub-s. (i) of 8. 7 were applicable. This con. 
tention has not been opposed by the learn- 
ed counsel for the opposite party, Nawab 
Fakbr JahanBegam. Sub-sections (2) and ( 3 ) 
of S. 7 impose a bar to the execution of 
decrees against the landlord’s property when 
those decrees have been obtained on the 
basis of any private debt incurred after the 
passing of the order under s. 6. Clause (b) 
of sub-s. (l) of S. 7 provides that no fresh 
suit or other proceedings, other than an ap- 
peal, review, or revision against a decree or 
order shall be instituted in respect of any 
debts incurred before tbe passing of tbs 
order under s. G. It is argued that the pro- 
ceedings on an application under S. 144 are 
not proceedings in execution to which the 
provisions of sub-ss. ( 2 ) and (8) would be ap- 
plicable, but rather proceedings to which 
the provisions of ol. (b) of sub-s. (l) must 
be applied. Wo think that this contention 
is sound. We have then to consider whether 
tbe proceedings under S. 144 are in respect 
of a debt incurred before the passing of the 
order under 8. 0. It is argued on behalf of 
the appellant that tbe debt was incarr^ 
when the litigation between the parties 
commenced and not when tbe decree was 
passed by the Privy Council reversing the 
decree of this Court. In support of this 
argument, we were referred to a recent 
single Judge ruling of the Allahabad High 
Court in 1940 A w R 155.‘ Tbe facts in this 
case were somowhat different os the Hign 
Court confirmed tho decrees of tho lower 
Courts and there was therefore no reversal 
of tho order passed about costs. The head 


notes to tbo case read : 

A docroo for coats against a landlord Is a 
for pocuoiary liability incurred by him and s 


irivato dobt. 

Where tho decree of costa was passed by . 

Jourts long beforo passing of tbo 
SstatosAct but tho High Court’s docroo for wsw 
yas passed after tbo passing of j 

n the applioatioD of tho landlord, hold, thed 
anoot bo oxocuted. , . ^ 

The argument of tho learned counsel lor 

he appellant was based mainly. 

,n o^rvation in tbo judgment that w 
ity for coats is a pecuniary * 



Solteotof, Shshiabanpur 
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Bavenue in 1937 R D 414.‘ The facts in this 
case, which were quite different, may be 

seen from the headnote which reads : 

Where a pre-emptor of a veodee of a zamindari 
on pajmeot of a certaia earn of money takes pos* 
eeeslon but on appeal to the High Court the vendee 
wins and recovers possession of the property with* 
out paying the money that he owes to the pre- 
emptor, then this money which the vendee has to 
pay to the pre-emptor is part of bis debts within 
the moaning of 8. 2 (a), Encumbered Estates Act. 
Eventually, if the vendee applies under the. En- 
cumbered Estates Act, any proceedings which the 
pre-emptor might be taking under 8. 144, Civil 
P. C., for the recovery of his money shall bo stayed. 

We do not think that this ruling is of 
any assistance in the present case because 
no proceedings bad been taken under the 
Encumbered Estates Act at the time when 
the vendee became liable to pay the money 
to the pre-emptor, and there was therefore 
no reason, if the vendee subsequently ap- 
plied under the Encumbered Estates Act 
why the pre-emptor should not claim his 
money in those proceedings. W'e have 
given full consideration to the ruling of the 
Allahabad High Court, but with all respect 
we are unable to agree with the dictum 
that the liability for costs is incurred when 
the suit is brought. We do not think in the 
present case that the costs awarded by the 
IPriyy Council can be considered a claim for 
'Unliquidated damages. We agree with the 
Court below on this point. On the view 
which we take it is unnecessary to consider 
whether the claims for interest on the costs 
would amount to a claim for unliquidated 
damages. We are of opinion that this ap- 
peal must be dismissed because the debt 
incurred by Nawab Sadiq Ali Khan had 
:not been incurred prior to the Collector's 
'order under 8. 0 . The debt was incurred in 
|Our opinion when the order was passed by 
[their Lordships of the Privy Council and 
not when the suit was first instituted. 


According to the definition in sec. 2 
Encumbered Estates Act, debt includes 
any pecuniary liability except a liability for 
unliquidated damages and the question 
for consideration is whether any pecuniary 
liability was incurred by Nawab Sadiq Ali 
Khan when the suit against him was 
brougbb. No doabt tbore is a possibility of 
a party to a suit being made liable to pay 
costs to the other party, but we do not con- 
aider that this liability is incurred when the 
suit IS brought. We think, if we may say 
so, that the view which was taken in the 
Allahabad case may have been founded on 

^ Adhar Pathak v. 


an erroneous conception of the word 'liabi- 
lity.' The definition of the word ‘liability’ 
in the Shorter Oxford English Dictionary 
would appear to draw a distinction between 
the legal and the colloquial implications of 
the word. The legal implication is “legally 
subject to” while in the wider colloquial 
sense the word may be used as meaning 

subject to the possibility of.’’ We consider 
that when a person is said to be under a 
pecuniary liability the meaning is that be 
is at that time under a definite pecuniary 
obligation, and not that there is merely a 
possibility of a pecuniary obligation arising' 
at some future time. For those reasons we' 
cannot agree that a i)Ocuniary liability is 
incurred when a suit is brought. We are 
clearly of opinion that iu the case of costs 
the liability is not incurred until the suit is 
decided and orders passed about costs. We 
may also point out that the consequences of 
holding otherwise in the present case would 
be anomalous, since when the amount under 
consideration was withdrawn by Nawab 
Sadiq Ali Khan ho was in the position of a 
creditor and Nawab Fakhr Jahan Bogam 
was in the position of a debtor; the debt 
that existed then was the debt of the latter 
and not of the former. This also in our opi- 
nion indicates that the debt of Nawab Sadiq 
Ali Khan could not have existed at that 
time or at the earlier date when the suit 
was instituted. It could not have come into 
existence prior to the order of the Privy 
Council in 1938. For these reasons we do 
not consider that there is any force in this 
appeal which we accordingly dismiss with 
costs. 

d.s./r.k. Appeal dismissed. 
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Yorke and Bennett JJ. 

Mahant Hari Saran Das 

Judgment-debtor — Applicant 

V. 


aar iLtshan Das — Decree-holder 

Opposite Party. 
No- 13 of 1940, Decided on 18th 

March 1941. 


f®) o’ ^"cumbered Estates Act (2S of 
1934), S. 2 (2) — Costs declared and ascertained 
constitute debt — They are unliquidated dam ages 
80 long as they are unascertained. 

Once costs have been declared and ascertained 
they constitute a debt. A decree for costs is a decree 
passed on the basis of onllqaldated damages, costs 
being unliquidated damages so long as they remain 
unascertained. And in the case of costs in an 
appeal it can hardly bo said until the appeal is de- 
cided and orders have been passed about costs that 
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there is any debt at all : (*41) 28 A I R 1941 Oudh 
242, lUl. on; {‘38) 25 A I R 1938 Oudh 169, Expl. 

[P 300 0 1] 

(b) U. P. Encumbered Estates Act (25 of 
1934). S. 7 ( 1 ) (b), (2). (3) — Scope of cl. (b) of 
sub-s. (1) and sub-ss. (2) and (3) explained. 

Diflcrent considerations apply in cases falling 
under cl. (b) of sub-s. (1) from cases to which sub- 
ss. (2) and (3) are applicable. Clause (b) of sub-s. (1) 
refers only to proce^ings for the recovery of debts 
incurred before the passing of the order under 
S. C; sub-ss. (2) and (3) bar the execution of decrees 
obtained on the basis of private debts incurred 
after the passing of the order. [P 301 C 1] 

-V. TPnsitn — for Applicant. 

Order. — This is an application under 
O. 47, R. 1 and S. 114, Civil P. C., praying for 
review of our decision in an execution of 
decree appeal, lOJl 0 \v N 103,* on the ground 
that the decision conflicts with the earlier 
decision of this Court in 1939 OWN 722.^ It 
is asked that the question whether a decree 
for costs or mesne proflts comes within the 
deflnition of "debt” in the U. P. Encumbered 
Estates Act may be referred to a Full Bench 
if we are not prepared to follow the earlier 
decision. 


In 1941 OWN 103* wo concurred in the view 
of the civil Tudge that a decree for costs is 
a decree passed on the basis of unliquidated 
idamages, costs being unliquidated damages 
so long as they remain unascertained. And 
wo also observed that in the case of costs in 
an appeal it can hardly bo said until the 
appeal is decided and orders have been 
passed about costs that there is any debt at 
all. The applicant, Hari Saran Das had made 


an application under section 4, Encumbered 
Estates Act, on 5th September 1935, and an 
order under s. 6 was passed on the same 
day. On 2i8t December 1937, a sum of Kupees 
6700 was awarded against him by the Privy 
Council on account of costs in an appeal. 
The decree-holder, Har Kishan Das, attomp- 
ted to execute his decree for coats and was 
met by the objection that since the decree 
was passed after the order under s. G, En- 
cumbered Estates Act, it could not be exe- 
cuted against either the judgmont-debtor’s 
proprietary rights in land or against any of 
his other property the provisions of sub- 
ss. ( 2 ) and (3) of S. 7 of the Act being relied 
on.^ It was necessary on this objection to 
decide whether the Privy Council decree 
had been obtained on the basis of a private 
debt incurred after the passing of the order 
under 8. G. As the word **dobt'* is defi ned as 

(’Al) 28 AIR 1941 Oadh 242: 192 I C 80d:“f94i 

Saran Daa v. Har Kishan Das. 

^ 1988 Oudh 169: 176 10 169 : 

oiitjxin Bikram SiDgb. 


including any pecuniary liability except a 
liability for unliquidated damages, we held 
that the decree had not been obtained on 
the basis of a private debt. 

In 1938 OWN 722^ another Bench of this 
Court, referring to the definition of “debt” 
in s. 2 ( 2 ) of the Act, observed : 

The words ‘any pecuniary liabUity’ are wida 
enough in our opinion to include not only thecoate 
payable to the second appellant by the decree, bat 
also biesne profits claimed by and awarded to him, 
Tho^ profits cannot, in our judgment, be said to be 
unliquidated damages' as their amount was fixed 
after enquiry by Court. 

The facts in 1938 OWN 722^ were these. 
Two pre-emption suits were instituted by 
Basdeo and Brijmohan respectively against 
Baja Birendra Bikram Singh of Payagpur. 
They were dismissed in the lower Courts, 
but decreed by this Court and the plaintiffs 
deposited certain sums in Court and thus 
obtained possession of the property pre- 
empted by them. The Raja did not with- 
draw tho money but preferred appeals to 
the Privy Council which were allowed. The 
pre-emption money deposited in Court had 
been obtained by borrowing. Basdeo bad 
borrowed from Badri Das and Brij Mohan 
from Pyare Lai. They were each sued by 
their respective creditor. Badri Das ob- 
tained a decree against Basdeo for Rs. 23,469 
odd and Pyaro Lai a decree against Brij 
Mohan for Rs. 9500. In execution of these 
decrees, they were allowed by the subor- 
dinate Judge to withdraw the greater portof 
tho pre-emption money deposited in Court. 
The order permitting this withdrawal was 
set aside by this Court on the application of 
tho Raja on 29bh January 193G. Applications 
were then mode by the Raja under S3. 144 
and 161 , Civil P. C., praying that Badri Das 
and Pyare Lai be ordered to refund the 
money withdrawn by them. The applica- 
tions were opposed and one of the pleas 
taken by Pyare Lai was that the proceed- 
ings against him should be stayed as be h^ 
made an application under s. 4, EnoumberM 
Estates Act. This plea was accepted by the 
civil Judge and the Bench of this Court 
hold that the proceedings had been properly 
stayed under S. 7 of that Aot. 

The sums decreed to Badri Das and 
Pyare Lai wore based on the amounts ad- 
vanced by them to Basdeo and Brij Mo an 
and the amounts which they 
execution were amounts deposit^ « 
latter for the purpose of pre-emption. J.n®y 
withdrew money which it was 
held they were not entitled to withdraw 


19«1 


and by so doing they oaoh incurred a peou- 
niary liability, that is a debt in respect of 
the sum withdrawn. The application under 
S. 4, Encumbered Estates Act, was made 
after this withdrawal and sub-ss. (2) and 
(3) of 8. 7 were in no way applicable in 
19^ o w N 722.3 As Ijy ^ Bench of 

this Court of which one of us was a member, 
in 1941 OWN 1263 proceedings on an appli- 
cation for restitution under s. 144, Civil 
P. C., are proceedings to which the provi- 
sions of cl. (b) of sub-s. ( 1 ) must be applied; 
that is, if the debt is incurred prior to the 
order under s. C. In 1941 OWN 126 * it was 
held that since an order for costs had been 
passed by an appellate Court subsequent to 
that order cl. (b) of sub-s. (i) had no appli. 
cation and the proceedings under section 144 
could continue. It was also held that the 
costs awarded by the Privy Council 
poal in that case did not constitute a claim 
for unliquidated damages since they had been 
ascertained. Clause (b) was held not to 
apply because the liability was incurred 
when the costs were awarded, not when the 
suit was brought. But in 1938 OWN 722 ® 
cl. (b) applied. The debt was incurred before 
the passing of the order under 8. 6 and 
therefore the proceedings under s. 144 were 
projwrly stayed. 

Different considerations apply in cases 
falling under cl. (b) of sub-s. (i) from cases 
to which sub-Bs. (2) and (3) arc applicable. 
Clause (b) of sub-s. (i) refers only to pro- 
ce^mgs for the recovery of debts incurred 
before the passing of the order under 8. 6: 
sob-Bs. (2) and (3) bar the execution of de- 
crees obtained on the basis of private debts 
mourr^ after the passing of the order. Wo 
were deahng in 1941 own io 3> with the 
execution of a decree obtained subsequent 
to the order; whUe m 1938 o W n 722 * the 
question for consideration was whether pro- 
ceedinp under s. 144 should be stayed in 

respect of a debt incurred before the pass- 
ing of the order. 

liabilftj' a,^^ pecuniary 

locfo include the 

was to tha 2 " the reference 

decree obtained by him in appeal to the 

appellant 2 

k!« 1^1 which decree, we understand, 
had been obtained before Pyaro Lai’s aunli 
Mtion_unde r the Encumbered Es tates Tct' 

^OWN^IM 297:192 I C 272 : 1941 
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jurred a peou- But the Raja was not proceeding directly 
1 in respect of in execution of that decree; Pyare Lal was 
lication under not a party to that decree; it had been ob- 
ct, was made tained against Brij Mohan. Proceedings 
db^ss. (2) and were taken against Pyare Lal under s. 144 
applicable in because Pyare Lal had withdrawn the 

by a Bench of money deposited by Brij Mohan and it 
fas a member, had been held that the withdrawal was not 
1 on an appli- justified and that the money should be rate- 
8. 144, Civil ably distributed among the pre-emptor's 
ch the provi. creditors. The question whether the costs 
sb be applied; awarded to the Raja by the Privy Council 
I prior to the constituted a debt did not in our opinion 
N 1263 it was enter into the matter, those costs having 
osts had been been awarded against Brij Mohan and not 
mbsequent to against Pyare Lal, and the liability of the 
had no appli. latter arising in quite a different way. The 
er section 144 observation on which the applicant relies 
leld that the was not therefore in our opinion quite rele- 
ounoil on ap. vant to the case and may be considered 
/ibute a claim obiter. But we in no way dissent from the 
ihey had been view that once costs have been declared and 

held not to ascertained they constitute a debt. Whether 

;va3 incurred a decree for costa has been obtained on the 
not when the basis of a debt is a different question. 

I 0 w N 722® It is unnecessary for us to consider the 
purred before further question whether an application of 
ler 8. 6 and this kind lies under o. 47 , r. i and 8. 114 
r s. 144 were We find that there is no inconsistency be- 

tween the decisions in the two cases and no 
ply m cases reason therefore to reconsider our decision 
L) from ewes m 1941 own 103» or to refer the question 
■0 applicable, whether a decree for costs comes within 
DDly bo pro- the definition of ‘debt’ to a Full Bench We 
3bt8 incurred accordingly reject the application. 

lutton^of^flft k.s./r.k. Application dismissed. 


(28) A, I. R. 1941 Oudh 301 

Bennett and Ghdlam Hasan JJ. 
Inderjit _ Plaintiff— Appellant 

V. 

Kanhaiya Lal and another — . 

Defendants — Respondents. 

1^37, Decided on 20th 

i/ S TpruTw 

<? Revenue Act (3 of 1901), 

® revenue Court on question 
whether objection is barred as not having been 

ed 

The question whether an objection is barred as 
fl , , , within the time prescribed 

^ 111* la essentially a question for the revenue 

^urt to decide and it is notopon to the civil Court 
to question the decision of the revenue Courts on 

Jwfi ooiy circumstance in which the 

civil Court would bo justified In questioning the 
order passed by the revenue Court under S. Ill (i) 
(b) is where the civil Court finds that the question 
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raised is not a question ofproprietary title: (’26) 12 
AIR 1925 All 818, Eel. on', Case law referred, 

[P 303 C 2; P 304 0 1] 

(b) U. P. Land Revenue Act (3 of 1901), S. Ill 
—Time for filing objection can be extended. 

The revenue Court can extend time fixed by 
S. Ill for filing objection: (’14) 1 A I R 1914 Oudh 
343; ('26) 13 AIR 1926 Oudh 309 and 17 R D 640, 
Eel. on. [P 304 Cl] 

(c) U. P. Land Revenue Act (3 of 1901), S. Ill 
—Question of proprietary title. 

The question of a claim to separate ownership of 
certain sir lands in a holding is a question of pro- 
prietary title: 2 U D 343; Eel. on. [P 304 C 1] 

K. P, Misra — for Appellant. 

H. N. Das — for Respondents. 

Jud^Qiont. — This is a second civil appeal 
against the order of the learned District 
Judge of Hardoi dated I5th April 1937, up- 
holding the judgment and decree passed by 
the learned Munsif of Hardoi dated 17 th 
December 1936, dismissing the plaintiff’s suit. 
The suit was brought by Inderjit in conse- 
quence of an order passed by the Commis. 
sioner in a partition case on llth February 
1935. Inderjit had applied for partition on 
23rd June 1934, and proclamation had issued 
under s. 110 , Land Revenue Act. Thereafter 
on 13th May 1935, partition proceedings had 
been drafted, Inderjit filed an objection on 
4th June, against the provision made in the 
partition proceedings for the partition of 
the sir land. The provision was that the sir 
of each cosbarer would go with his patti 
and that compensation would be given in 
cash from non-statutory tenancy and other 
statutory tenancy land. The objection was 
disallowed by the partition officer, and an 
appeal against his order was dismissed by 
the Deputy Commissioner on loth Septem- 
her 1935. In second appeal the Commissioner 
allowed the objection, considering that it 
raised a question of proprietary title, and 
ordered the objector under s. ill (i) (b). 
Land Revenue Aot, to establish bis claim in 
a civil Court by instituting a suit within 
three months. Inderjit accordingly filed a 
suit for a declaration that ho owned half 
the sir land mentioned in lists A. B and C 
attached to the plaint. 

The suit was contested on various grounds, 
including the ground that the order of the 
Commissioner was ultra vires. The Munsif 
dismissed the suit bolding that the order 
under 8. Ill could be assailed in the civil 
Court, that the Commissioner's order was 
ultra vires and therefore the civil Court had 
no jurisdiction to try the suit. He further 
held that there was no cause of action for 
instituting a suit with respect to the air 


A. l.R. 

land mentioned in list B attached to the 
plaint because this air land was not included 
in the partition and therefore the Commis. 
sioner ’s order did not apply to it. It was 
apparently realised by the plaintiff Inderjit 
that so far as the sir land in list B was con- 
cerned, it was incorrectly stated in the 
plaint that the cause of action accrued on 
llth February 1936, the date of the Commis- 
sioner s order, because in the lower appellate 
Court he filed an application for amendment 
of this paragraph of the plaint so as to show 
that the cause of action with regard to the 
5i> land in list B arose in 1933. 

The lower appellate Court agreed with 
the view taken by the Munsif that the 
Commissioner's order was invalid, that it 
was open to the civil Court to consider 
whether it was valid ’or invalid and that as 
it was invalid there was no proper cause of 
action with regard to the property in lists 
A and C. As regards the application for 
amendment of the plaint in regard to the 
property in list B, the District Judge ob. 
served that the application for amendment 
was very belated, and that in view of the 
decision with regard to the property in lists 
A and c that the suit was not maintainable 
in the civil Court, it was not desirable to 
let the case proceed with respect to the pro- 
porty in list B. He did not, however, allow 
the application for amendment. Four ques- 
tions arise for decision in this appeal ; (l) 
Whether the civil Court was competent to 
question the order of the revenue Court 
under s. ill, Land Revenue Act. (2) If so, 
whether the lower Courts correctly held 
that the order of the Commissioner was in- 
valid because objection had been taken by 
the plaintiff after the time contemplated by 
S. 111 . (3) Whether the plaintiff’s objection 
did in fact raise a question of proprietary 
title. ( 4 ) Whether if the appeal is allowed 
on the above points, the appellant should 
be allowed to amend his plaint so as to alter 
the cause of action in regard to the property 
in list B. 

On the first point the lower appellate 
Court has relied on a decision of the Judicial 
Commissioner’s Court in 17 o 0 224.* This is 
undoubtedly an authority which supports 
the view taken by the lower appellate Court. 

It was said in that case that when the juris- 
diction of the civil Courts is invoked they 
mast satisfy themselves that all the condi- 
tions and qualifications annexed to the grant 
of jurisdiction ha ve b een strictly complied 

I. (’14) 1 A I R lOir^dh 116 : 26 I 0 316 : H 
0 0 224, Mukbtar Abmad v. Baratl Lal. 



1941 


Inderjit V. Kanhaita Lal 


Oudh 803 


with. It must be made clear that the ques- 
tion of title ^biob they are invited to decide 
has been raised by an objection filed in the 
revenue Court within the time provided by 
6 . 110 of the Act, and it must be shown that 
the conditions laid down in s. ill, sub-s. (1), 
els. (a) and (b) have been satisfied. We have 
been referred to other cases bearing on this 
question, some of which support the appel- 
lant and some of which are against him. 
Heference was made to another decision of 
the Judicial Commissioner's Court in 0 C 
liS,* but the question did not directly arise 
in that case. It was only said that the com- 
petence of a civil Court to decide the question 
of title depends upon the choice exercised 
by the revenue Court. If the latter Court 
passes an order under cl. (a) or cl. (b), a civil 
Court has authority to try and decide the 
(luestioD of title but it is a condition prece- 
dent that such an order be made. 


In a case of this Court in 4 0 W N llOG^ it 
was said that the jurisdictfon of the civil 
Courts in matters relating to partition is ex- 
pressly ousted, except in so far as is provided 
by the provisions of S. ill. Land Revenue 
Act, and the conditions and qualifications 
annexed to the grant of jurisdiction must be 
strictly complied with. In 5 0 w n 10 G 2 * it 
was observed by a single Judge of this Court 
that where a statute confers jurisdiction upon 
a tribunal of limited authority, the condi- 
tions and qualifications under which juris- 
diction has to be exercised must bo directly 
complied with, and a revenue Court is not 
entitled to entertain an objection raising a 
question of proprietary title, if not filed at 
the proper time. Reference was made in this 
case to 17 0 c 224,* and the principle laid 
down in that case was accepted as correct. 
The learned Judge said that he would be 
prepared to hold that a revenue Court is 
not entitled to entertain an objection raising 
a question of proprietary title if not filed 
at the proper time. The question came up 
before this Court again in 7 0 w N 580 ,* but 
here as m some other cases also, the ques- 
tion primarily considered was whether the 
revenue Court was justified in passing an 
order under s.lii. Land Revenue Act, when 


^32 : 63IC272 
1 Rampal Sing 

^**'^*‘ 101 : 107 I C 33£ 

( 29) 10 A I R 1929 Oudh 07 • 114 I 0 806 

air 1930 Oudh 871 : 127 I C 2fl 
Kandhalya Bakhab Blngb. 


the provisions of that section had not been 
strictly complied with in regard to the time 
within which the objection should have been 
made. 

It can however be said that it appears to 
have been assumed in this and in some other 
cases that it was open to the civil Court to 
consider whether the order of the revenue 
Court was legally valid. On the other hand, 
there is a ruling of the Allahabad Iligh Court 
in AIR 1925 ALL 816* which supports the view 
that it is not open to the civil Court to ques- 
tion the validity of the order of the revenue 
Court on the ground that the provisions of 
S.lil had not been complied with. In this 
case no objection was taken after issue of 
the formal notice of the application for 
partition, but when stops were taken to 
draft the partition, proceedings under s. lii, 
Land Revenue Act, a definite and specific 
objection was made. The Assistant Collector 
held that this was an objection which ought 
to have been presented under s. no, Land 
Revenue Act, and be refused to entertain 
it. The Collector in appeal directed the ap- 
plication to bo entertained notwithstanding 
that it was not raised within the period 
limited by the proclamation under S. 110. 

It was observed by a Bench of tbeAUaba- 
bad High Court that the question whether 
the objector Parsiddban Rai should have 
been permitted to make the objection when 
be allowed the period limited by the procla- 
mation under s. iiO, Land Revenue Act, to 
expire, was essentially one for the revenue 
Courts to decide. It was also said that the 
Collector seemed to have dealt with the 
matter very sensibly. There appears to be 
no case of this Court in which it has been 
expressly held that a civil Court is either 
competent or incompetent to consider the 
question, but the competency of the civil 
Court has certainly been assumed in cases 
where the validity of the revenue Court’s 
order has been examined. We should our. 
selves be inclined to agree with the AUaha- 
bad High Court in A I R 1925 ALL 818® that 
the question whether an objection is barred 
as not having been made within the time 
prescribed by 8. ill, is essentially a ques. 
tion for the revenue Court to decide and 
that it is not open to the civil Court to 
question the decision of the revenue Court 
on this point. The only circumstance in 
which in our opinion the civil Coart would 
be justified in questioning tbe order passed 
by the revenue Court under s. Ill (i) (b) is 

6. (’26) 12 AIR 1926 All 818 : 86 I 0 1033, PareidT 
dbaa Rai v. Dbaneahar Rai. 
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where tho civil Court finds that the question 
raised is not a question of proprietary title. 

We have however considered whether it 
was correctly held by the lower appellate 
Court in the present case that the order of 
the Commissioner was invalid by reason of 
the fact that the objection was made after 
the time contemplated by s. ill. We have 
already referred to some cases in which it 
was held that the revenue Court can extend 
the time fixed by s. ill. This was also held 
by the Court of the Judicial Commissioner 
in 1 0 L j 81^ where it was said that a revenue 
Court acting under s. 114, Land Eovenue 
Act, is not precluded from dealing with an 
objection filed beyond tho time fixed by it 
for filing objections, if it hag not upto that 
time taken any action under that section. 
Similarly, in A I R 1926 Oudh 300'^ it was held 
that in partition proceedings where an oh- 
jection is raised after the appointed time 
but before the Court has taken any steps 
under s. 113 a revenue Court is not precluded 
from dealing with it, and if it does decide it 
the decision will be taken to bo under s. ill. 
Again in 17 R D 610® it was held that whore in 
partition proceedings an objection raising a 
question of proprietary title is not raised at 
an earlier stage, but is put forward at a 
very late stage, the period for filing objec* 
tions can be extended for good cause. We 
are very doubtful whether in view of these 
pronouncements we should be justified in 
holding that the order of the Commissioner 
was invalid in the present case on the ground 
that tho objection had not been made with- 
in the proper time. It is clear that the 
revenue Courts have discretion to extend the 
time, and as we have said wo do not think 
that their decision on this point should bo 
questioned in a civil Court. We are of opi- 
nion that in the present case at least there 
is no sufficient reason to hold that tho order 
is invalid. We are unable therefore to agree 
with the lower appellate Court on this point. 

On the question whether the objection 
does in fact raise a question of proprietary 
title, we have been referred to a clear ruling 
by the Board of Revenue in 2 UD 343*® that 
the question of a claim to separate owner, 
ship of certain sir lands in a muafi holding 
is a question of proprietary title, and in view 
of this ruling we see no reason to doubt that 

7 (’14) 1 AIR 1914 Oadh 848 : 28 IC965: lOLJ 
61, Kali Persad t. Mt. Thakar Dei. 

8. (’26) 18 AIR 1926 Oudh 809 : 92 I C 908 
Budbaa Singh v. Kalka Singh. 

B D 640, Jngdoo Singh v. Banaphal 
10. 2 u D 343, Din Dayal v. Ram Naraln. 


the question raised in the present case is a 
question of proprietary title, as was the opi, 
nion of the Commissioner. There remains 
the question whether, as on these findings 
it will be necessary to allow the appeal and 
remand the suit, the application of the 
appellant for amendment of tho plaint in 
regard to the 5»r land in list B should be 
allowed. In the circumstances, we consider 
that it should be allowed. We accordingly 
allow this appeal, set aside the orders passed 
by the lower Courts and remand the suit to 
the trial Court for decision on the merits 
after amendment by the appellant of tho 
plaint with regard to the property in list B. 
Costs hitherto incurred in this Court and in 
the Courts below will abide the result. 

D.s./r.k. Suit remanded. 
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Bennett J. 

"hit. Girja W^ti and others — Applicants 

V. 

Qudratullah Khan — Opposite Party. 

Civil Ref. No. 20 of 1940, Decided oq 2l8t 
February 1941, made by Chief Icepeotor of Stamps, 
U. P., All.ihabad, D/- 25th November 1940. 

U. P. Agriculturists' Relief Act (27 of 1934 
as amended by Act 9 of 1937), S. 33— Suit under 
S. 33 — Appeal — Ad valorem court- fee on amount 
challenged should be paid. 

On an appeal arising from a suit under 8. 83 tbs 
appellant must pay ad valorem oourt-foo onamount 
challenged : (’40) 27 A I R 1940 All 604 (P B); (’87) 
24 A I R 1937 AH 792 and ('86) 26 A I R 1986 All 
467, Foil, [P 305 0 IJ 

M. M. Lai and B. N. Shuhla— for Applicants. 

n, K. Qhose — for the Crown, 

Order. — This is an application under 
sub. 8 . (1) of S.6B, Court-foes Act, by the Chief 
Inspector of Stamps, United Provinces. It 
arises out of a suit brought under S. 33, 
Agriculturists’ Belief Act. In appeal to the 
civil Judge of Hardoi the appellants chal- 
lenged the amount of Rs. 128-1-0 decreed by 
the trial Court against them and further 
claimed that they should themselves have 
been awarded a sum of Rs. 789-12-0. They 
valued their appeal at Rs. 200 plus Rs. 128-1-0 
and paid a total court, fee of Rs. 19-12.0. The 
Inspector of Stamps reported that they 
were liable to pay a conrt-fee of Rs. 86-4.0 
on an ad valorem basis on the total amount 
of RS. 862-13.0, that is Rs. 123.1.0 decreed 
against the appellants and RS. 789-12-0 
claimed by them. The civil Judge did not 
agree with the Inspector and in bis order 
holding that the oourt-fee paid was suffi- 
cient he referred to the amendment intro- 


4941 Lucknow MuNiciPALiir v. Ramji Lal (Bennett J.) Oudh 305 


duced ID S. 33, Agriculturists’ Relief Act, by 
Act IX of 1037. Sub.seotion (S) of this section 
now provides that court-fee payable on a 
plaint in a suit under sub-s. (1) shall be that 
prescribed by Sch. C. The civil Judge ap- 
pears to have considered that this provision 
applied also to appeals, though he did not 
expressly say so. 

The Chief Inspector of Stamps in his ap- 
plication referred to a recent case of tho 
Allahabad High Court in 1940 o w n 1130* 
in which it was held that a suit under 8.83, 
Agriculturists’ Relief Act, is a suit for ac- 
counts and an appeal against a decree passed 
in such a suit is governed by S.7 (iv) (b), 
Court-fees Act. It had previously been held 
by the same High Court in 1937 A L j 1194^ 
that such a suit was not a suit for a decla- 
ration, but a suit for an account of money 
and should be so valued; and in 1938 a L J 
70-v^ that an ad valorem fee should be charged 
on an appeal in a suit under s.33 on tho 
amount involved therein. The question for 
consideration is whether the amendment in 
6. 38 affects the amount of court-fee payable 
on ap{)oals against decrees passed under that 
section. It is contended that the words 
plaint in a suit’ should be liberally con- 
etrued so as to include a memorandum of 
appeal. There is however no authority which 
would support this contention, and on the 
other hand it has been held that in appeals 
•in redemption suits brought under the Agri. 
culturists' Relief Act ad valorem court-fee 
must be paid and not tho foe payable on an 
application under that section. It bas also 
been bold that in s.296, U. P. Tenancy Act 
of 1939, tho word ‘suit’ does not include 
appeals. I am of opinion therefore that the 
application of the Chief Inspector of Stamps 
must be allowed and that the appellants 
must be required to pay ad valorem fee on 
tho total amount challenged by them. I 
accordingly grant a declaration that tbe pro- 
per court.fee has not bean paid in this case 
and that the dehciency amounts to Rs. 8C.4.0 

loss tho sum of Rs. 19-12-0 paid, that is 
Rupees 06-8-0. 


G.n./r.k. 


Application allowed. 


1. {'40) 27 A I R 1940 All 504: 191 I 0 337 • I L 

p ° ^ N 1^80: 1940 A L J 6 

Shankar v. Kblall Ram. 

2. ( 37) 24 A I R 1987 All 792: 172 I 0 663- I L 

(1937) All 965 : 1937 A L J 1194, AnU Icglm 
Shyam Sunder Lal. ® 

3. ^ 88 ) 26 A I R 1988 All 467 : 177 I C 7G • I L 

(1988) All C 8 C : 1988 A L J 708. Pahlad siogb 
V. Nliidar Singh. ® 
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Bennett and Ghulam Hasan JJ. 

Municipal Board, Lucknow — 

Plaintiff — Appellant 


V. 

Lala liaynji Lal — Defendant 

Despondent. 

Appeal No. 3 of 1937. Decided on 3rd January 
1941, against order of ^ia-ul.Haaan Z., Reported in 
A.I.R.l'J37 0udh 31. 


Transfer of Property Act (1882), Ss. 3 and 100 

— Constructive notice — Principle applies to 
arrears of taxes which form charge under Mu- 
nicipalities Act on property sold at auction sale 

— Person who buys property is presumed to 
know law applying to his case — Municipality 
IS entitled to follow property in hands of pur- 
chaser who cannot be heard to say that he pre- 
sumed taxes to have been paid. 


It must bo presumed that a person who buys 
house property situated in a municipality is 
^uaintod with tho law by which a charge is 
imposed on that property for the payment of taxes. 

mu - . 307 C 2] 

The principle of constructive notice should l>o 
applied to arrears of taxes which form a charge 
under tho Municipalities Act on tho property sold 
at an auction sale. [p 307 q j j 

It is incumbent on a would-be purchaser to 
make an enquiry before making a bid, whether any 
municipal taxes are outstanding against tho pro- 
porty. No duty is placed on a municipality to as- 
certain what auction sales of tbe property situated 
in the municipality are taking place and then 
intimate them to intending purchasers to what 
municipal charges the property is subject. Unless 
and until some intimation is given to tbe munici. 
pality, it cannot be expected to know what auction 
sales are in contemplation. If the purchaser omits 
to make the enquiry ho is considered either to have 
wilfully abstained from making it or to have been 
grossly negligent in not making it. Tho munioi- 
pality is entitled to follow the property in the hands 
of tho transferee who does not care to make any 
inquiry as to whether payment of taxes was in 
arrears. [p 303 c 1, 2J 


▲ uv 






tho taxes have been paid : (’15) 2 A I R 1915 Cal 
478. net. on ; ('39) 2G A I R 1939 All 687 and (-40 
27 A I R 1940 All 456, Discussed, [p 307 C 2) 
K. P. Misra — for Appellant. 


i?. E. Bose — for Respondent. 


Bennett J. — This is ao appeal under 
S .12 ( 2 ), Oudh Courts Act, against the order 
passed by Zia-ul-Hasan J. on 20 th August 
1936, setting aside in second appeal the order 
of the learned Subordinate Judge, Lucknow, 
dated 25th January 1935, con6rming the order 
of tho learned Munsif, South Lucknow, 
dated loth October 1934, decreeing the appel. 
lant’s suit. The suit was brouglit by tho 
Municipal Board of Lucknow against Lala 
Ramji Lal to recover a sum of Rs. 48-4.0 on 
account of house and water taxes due for 
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the period from let April 1931 to 3l8t May 
1932. The bouse in respect of which these 
taxes were due bad been purchased by 
Ramji Lal at a court sale in execution of a 
decree obtained by him against Abdullah, 
the former owner of the house. The auction 
took place in March 1932, and the sale to 
Hamji Lal was confirmed in May 1932. The 
defence put forward by Ramji Lal was that 
he was not liable to pay these taxes as they 
were due for a period prior to bis pnrchase. 
This defence was not accepted either by the 
trial Court or by the learned Subordinate 
■Tudge in first appeal. It was however al- 
lowed by Zia.ul.Hasan J. in second appeal. 
Zia-ul-Hasan J. first referred to S. 177, U. P. 
Municipalities Act of I9ir., which reads as 
follows : 

All sums due on account of a tax imposed on 
the all annaal value of building or lands or of both 
shall, subject to the prior p.ayment of the land 
revonnc (if any) due to His Majesty thereupon bo 
a first charge upon such buildings or lands. 

It was in view of this provision that the 
Municipal Board claimed a charge over the 
house purchased by Ramji Lal for the ar. 
rears in suit. Zia-ul-FIasan J. then consi. 
dered the effect of s. 100 , T. P. Act, under 
which it is necessary for the enforcement of 
a charge against any property in the hands 
of a person to whom it has been transferred 
for consideration that he had notice of the 
charge. It was contended by the Municipal 
Board that Ramji Lal should be deemed to 
have had constructive notice of the charge 
in view of the provision in S. 8, T. P. Act, 
which reads : 

A pcrooQ is s.tid to bavo notice of a (act when ho 
Ktu^Uy knows that fact, or whoD, but for wilful 
absteotioD from an inquiry or search which be 
ought to have made or gross negligence, ho would 
have known it. 

Ramji Lal did not claim that he had 
made any enquiry or search at the munici- 
pal office to discover whether or not any 
arrears of taxes were due in respect of the 
house, and the questions for consideration 
were whether ho wilfully abstained from 
making an enquiry or search which he 
should have made, or whether there was 
gross negligence on his part in not making 
such enquiry or search. Zia.ul.Ha.san J. 
answered these questions in the negative. 
He pointed out that in the bye-laws of 
the Lucknow Municipal Board house and 
water taxes are payable in advance, and the 
Municipalities Act gives very wide powers 
to Municipal Boards for their recovery. He 
thought that in view of these provisions, it 
should be very seldom that any taxes should 
lau in arrears. He therefore did not cousider 


A. I. S,. 

that it was incumbent on a would-be pur. 
chaser to make any enquiry about arrears 
holding that it would be stretching the 
doctrine of constructive notice too far to 
say that in every case in which a person 
wants to bid for property liable to municipal 
taxes he ought to make inquiries, before 
making a bid, whether any municipal 
taxes are outstanding against the property. 
Reference was made to the case in 42 Cal 
G25,* in which a purchaser was held to have 
had constructive notice of the municipal 
taxes doe in respect of the property sold, 
but Zia-ul-Hasan J. did not think that the 
ruling in this case was applicable, both 
because it was not known whether the 
Calcutta Municipal Act that was in force at 
the time the ruling was given was or was 
not similar in its provisions to the U. P. 
Municipalities Act of 1916, and also because 
the purchaser in that case was the mort- 
gagoo himself who had foreclosed the mort- 
gaged property and was therefore presum. 
ably acquainted with the existence of the 
arrears. 

Learned counsel for the Municipal Board 
first drew our attention to a ruling given by 
a Bench of the Allahabad High Court in 
1 LR (1939) ALL 885.^ In this case it was held 
that s. 100 , T. P. Act, as amended by Act 
20 of 1929, does not apply to auction sales or 
auction purchasers. The word "transfer” 
in s. 100 , T. P. Act, must bo read as defined 
in 8. 5 of the same Act and the definition 
would not, it was hold, include an execution 
purchase. Moreover, s. 2 (d) provided that 
nothing in the Act shall apply to any 
transfer in execution of a decree, save as 
provided by s. 57 and Chap. 4 of the Act, and 
while s. 100 is in Chap. 4 it does not refer 
to auction sales. Section lOO can therefore 
have no application to the cose of an execu- 
tion decree, and it is not necessary that the 
purchaser should have had notice of the 
charge. Learned counsel conceded that this 
view bad been dissented from in the follow- 
ing year by another Bench of the Allahabad 
High Court, namely in 1940 A L J 560.® In 
this case it was observed that the amend- 
ment to 3 . 100 introduced no change in the 
law as it stood before the amendment. It 

1. CIS) 2 Ar^ols^ftl ^TS : 27 I C 261 : 42 0»1 
625 : 21 0 L J 177 : 19 C W N 87. Aksboy 

v. Corporation of Oalcatta. 

2. (’39)26 AIR 1939 A)1 087: 185 IC 697; 

I L R (1939) All 885 : 1999 A L J 849, Indra 
Narain r* Mohatninad Ismail 

3. (’40) 27 A I R 1940 All 466 ; 191 I C 148 : 

I L R (1940) All 609 : 1940 A L J 660, Mooiclpal 
Board, Oawnpore v. Roop Ohaod. 
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was held that s. 100 applies to transfers by 
anction sale in execution of decrees and 
therefore a bona fide purchaser takes pro> 
perty he buys free of all charges of which 
he has had no notice actual or constructive. 
It will appear therefore that while in 1989 
the Allahabad High Court held that no 
question of notice arises in such cases 
because S. 100, T. P. Act, has no application 
to an a iction sale, in 1940 the view taken 
was thac S. 100 applies equally to transfers 
by au .tion sale as to transfers by act of 
parties, and, therefore it becomes necessary 
to consider whether a bona fide purchaser 
at such a sale has had notice, actual or 
constructive. On the view which we take of 
the primary question under consideration 
in this case, namely whether the auction 
purchaser Ramji Lol had or had not con- 
structive notice of the charge upon the 
bouse it is not necessary to consider which 
view of the Allahabad High Court should 
be followed. After careful consideration we 
have come to the conclusion that the princi- 
ple of constructive notice in the case of a 
transaction relating to immovable proj^erty 
|Wbich is required by law to be and has been 
jregistored by a registered instrument, should 
ibe applied to arrears of taxes which form a 
charge under the Municipalities Act on pro- 
perty sold at an auction sale. 

Learned counsel for the respondent 
Ramji Lal based bis arguments largely on 
certain observations of the Allahabad High 
Court in 1940 a L j six).® Ifc was observed in 
that case : 


If for iastanco the charfjo is created by a teeis 
tcr^ document then tho purchaser would bo hol( 
to have constructiro notice of that charge inas 
much as a prudent purchaser would, in ordinan 
course, search tho registers before effecting thl 
purchase. There la no register, so far as wo know 
of arrears of taxes or of charges in respect thereof 
It has not b«»n shown that the Municipality o 
Cawnporo mtimate to the public in tho ‘Press' oi 
1 ?*^ ^blication a list of the properties whicl 
ate charged in respect of arrears of taxes. There it 

that the defondauts could have demanded ani 
information from the municipality in regard ta 

cfpaT Proporty^ithin the muni- 


It bw nob been suggested in the present 
case that the respondent could nob have 
ascertained by enquiry from the municipal 
authorities whether there were or were not 
any arrears of taxes due in respect of the 
house. But even if any diffioulty had been 
experienced by him or was likely to be 
experienced by him in obtaining such in- 
formation directly from the municipal 


authorities, that would not, in our opiniou, 
be a valid defence. Rule 19 of the Municipal 
Account Code provides for the affixation to 
the assessment list of lly-leaves containing 
cols. 5 to 18 of Form 3 appended to that 
Code. This form clearly shows what arrears 
aro due. There are bye-laws of tho Luck- 
now Municipality regulating inspections and 
the giving of copies of municipal records 
and documents, and although permission 
has to be given by the Lxecutivo Olficor, it 
may be presumed that whore a liouse is 
being sold in execution of a civil Court 
decree permission would bo given. If on 
application being made permission was re- 
fused and tbe would-be purchaser could 
not otherwise obtain tbe necessary informa- 
tion, constructive notice could not of course 
be imputed to him. It appeal's to us, how- 
ever, that no difficulty would have been 
experienced by the resfiondenb in ascer- 
taining whether there wore any arrears of 
taxes in respect of this house. It was also 
observed in 1910 a L j 5G0® : 

No iatanding purchaser is bound to prciumo 
that the taxes upoa tho property which he coa- 
tainplates purehasiag have aot been paid in tbe 
ordinary course ia the abseace of any special iati- 
raation by the Municipality. If there has been 
negligence in tho present instance it has been on 
tho part of the Corporation of Cawnpore. They 
.should have taken steps long ago to recover the 
arrears of taxes from defendant 1 and they cer- 
tainly should have taken steps to intimate and 
proclaim at tho auction sale to intending pur- 
chasers that they held a charge over the property 
in respect of these arrears. 

With the greatest respect wo are unable 
to accept this view. In our opinion, the 
question is not whether an intending pur- 
chaser is bound to presumo that the taxes 
have not been paid, but whether he is en- 
titled to presume that they have been paid. 
We do not think that ho is. We have given 
full consideration to tbe observation of the 
learned single Judge of this Court that in 
view of the wide powers given to Municipal 
Boards for the collection of taxes it should 
be very seldom that any taxes should fall 
in arrears. It is, we think, well known that 
despite these wide powers taxes do fall 
into arrears very often. We need only refer 
in this connexion to the annual resolution 
of the Local Government on Municipal 
Administration and Finances, which shows 
how much collections fall below the demand. 

It must be presumed that a person who 
buys house property situated in a munici- 
polity is acquainted with tbe law by which 
a charge is imposed on that property for 
the paymeut of taxes. Whatever negligence 
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febo Corporation of Cawnpore may have been 
guilty of in the Allahabad case, we are 
unable to find that there was any negligence 
on the part of the Lucknow Corporation in 
the present case, apart from their failure to 
recover the arrears of taxes from the judg- 
ment-debtor to whom the house previously 
Ibelonged. Wo doubt whether the duty 
Ishould be placed on a corporation to ascer. 
Itain what auction sales of the property 
Isituated in the municipality are taking 
place, and then intimate them to inten- 
ding purchasers to what municipal charges 
the property is subject. Unless and until 
some intimation is given to the corporation, 
it cannot, we think, be expected to know 
what auction sales are in contemplation. In 
these circumstances we consider that when 
a charge has been expressly imposed in the 
Municipalities Act upon property for the 
payment of municipal taxes, the munici- 
pality is entitled to follow the property in 
the hands of a transferee who has not 
cared to make any enquiry as to whether 
payment of the taxes is in arrears. Wo have 
considered the Calcutta case already refer, 
red to, 42 cal G2j,' and wo do not think that 
there is suflicient reason for distinguishing 
that case from the case under consideration. 
Zia. 111 . Hasan J. observed that we do not 
know whether the Calcutta Municipalities 
Act that was in force at the time the rul. 
ing was made was or was not similar in its 
provisions to the U. P. Municipalities Act, 
191G. The Calcutta Municipal Act then in 
force was, as appears from the judgment in 
that case, the Act of 1809. The judgment 
also shows that S. 228 made the consolidated 
rate a hrst charge on the promises and that 
it reads as follows : 

Tho coDsolidateO rat«, due in respect of any 
building or land, shall, subject to the prior pay. 
meal of the laud revenue, if any, duo to the Gov. 
onimont thereupon, bo a first charge upon the said 
building or land and upon the moveable property. 

If any, found within or upon such building or land 
and belonging to tho person liable for such rate. 

There is no substantial difference between 
the provisions of this section and the provi. 
sions of S. 177, U. P. Municipalities Act of 
1916. The facts in the Calcutta case wore 
somewhat different from those in the pre. 
sent case, but wo see no reason why the 
same principles in regard to constructive 
notice should not be applied. It has been 
argued that there was not in the present 
case either a wilful abstention from an en- 
quiry or search which ought to have been 
made, or gross negligence. But wo have to 
consider the meaning of these expressions 


in the light of Expln. i to S. 3, T. P, Act. 
This explanation shows that where no en- 
quiry has been made in respect of any trans. 
action relating to immovable property which 
is required by law to be and has been effect, 
ed by a registered instrument, the person 
guilty of tho omission is considered either 
to have wilfully abstained from making it 
or to have been grossly negligent in not 
making it, and we see no reason to differ- 
entiate between an enquiry into a trans- 
action relating to immovable property in 
respect of which there has been or sbouldj 
have been registration, and an enquiry which 

it was equally his duty to make in the case^ 
of arrears of municipal taxes. For these' 
reasons we are unable to uphold the view 
taken by 2ia-ul. Hasan J. and we accord- 
ingly allow this appeal with costs, set aside 
the decree of the single Judge of this Court 
and restore the decrees of the Courts below. 

n.k./r.k. Appeal allowed. 
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Bennett and Ghulam Hasan JJ. 

S. Hasan Abbas AH Khan — Applicant 

V. 

Abdul Rahman, O/heial Receiver 

— Opposite Party. 
Civil Rovn, Applu. No, 1 of 1938, Decided on 
10th March 1941, to roviso order of Dist. Judge, 
Lucknow, D/. 9th April 1938. 

• (a) Provincial Insolvency Act (1920), Sec- 
tions 27 and 41 — Time limited for applying for 
discharge runs from date of final order and not 
from date of original order of adjudication. 

Where an order of tho insolvency Court specify, 
ing the period within which an application for 
discharge is to be made is ch<illongod originally by 
way of appeal to the District Judge and later by a 
revision petition to tho High Court, the period 
should bo reckoned from the date oftbooidorof 
the High Court and not from the date of tho orf. 
ginai order as that order is not a final order : 11 
All 267 (F B); ('21) 8 A I R 1921 Cal 699; (’26) 13 
A I R 1926 PC 93 and (’27) 14 A I R 1927 P 0 25. 
Applied. [P 309 0 2; P 310 C 1] 

(b) Provincial Insolvency Act (1920), Ss. 41, 

43 and 27 — Court has jurisdiction to extend time 
fixed even after expiry of such time but before 
order of annulment Is passed. 

A Court has jurisdiction to extend tho time 
originally fixed under 8 . 27 for an application by 
tho debtor for discharge, after tho expiry of that 
time but before an order of annulment is passed 
under S. 48 : (’88) 25 A I B 1988 Oudh 122 (F B). 
Foil. [P 810 0 2] 

Habib Ali Khan — for Applicant. 

Order. — This is an applicatioo mada 
under proviso 1 to 8 . 75, Provincial Insol- 
venoy Act,, and arises out o( an appellate 
order passed by the I^istriot Judge of Luok- 
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now upholding the order of the Small Cause 
Court Judge sitting on the insolvency side. 
The order in question was one of annul, 
ment of an order of adjudication on ac. 
count of the insolvent's failure to 61 e an 
application for discharge within the time 
fixed by the Court. The facts are that the 
applicant applied for insolvency on 18th 
April 1938, and was adjudged an insolvent 
on 7th February 193&. The debts in the 
application were shown to be Rs. 12,069. The 
learned Judge on the insolvency side order, 
ed that the applicant should pay Rs. lOO 
per mensem towards his debt. None of the 
creditors came forward to prove his debt 
except one, who tendered proof of a debt of 
Rs. 136 due to him from the insolvent on 7th 
March lOS.^. The applicant appealed against 
the order directing him to pay Rs. 100 per 
mensem to the District Judge but his appeal 
was dismissed. The matter was carried fur- 
ther in revision to this Court and a Bench 
of this Court set aside the order about the 
payment of Rs. 100 per mensem by the in- 
solvent on 19th February 1937. The time for 
filing an application for discharge expired 
on 7th February 1936, when the insolvent’s 
revision application was pending in this 
Court. The applicant applied for discharge 
on 27th February 1987, in which he stated 
that the unpaid debts amounted to Rs. 2465 
only out of the original debts of Rs. 12,069 
shown in the application. On the same date 
the applicant also applied under s. 27 , Pro- 
vincial Insolvency Act, for an extension of 
time on the ground that the applicant bad 
been busy in conducting bis appeal to the 
District Judge and the revision in this Court 
against the order directing him to pay 
Rs. 100 per mensem. The applicant further 
stated that he was under a bona fide im- 
prossion that the application for discharge 
would be premature till the appellate Courts 
bad passed orders upon his appeal and the 
revision application. The learned Judge on 
the insolvency side disposed of both the 
applications by a single order, refused the 
application for extension of time and passed 
an order annulling the adjudication under 
s. 4.3, Provincial Insolvency Act. Reliance 
was placed in support of its decision on 
4 o W N 993,^ where it was held that the 
provisions of s. 48 are mandatory and a 
Court IB not free to enlarge the time fixed 
after the expiry of the period. 

The learned District Judge in appeal held 
that the time of one year limited f or dis- 

AIR 1927 Oaah 506 : 106 I 0 912 : 2 
Luck 767 : 4 O W N 998, Amjad Ali v. Md. Ali. 


charge must bo reckoned from the date of 
the original order of adjudication and can- 
not be reckoned from I9th February 1937, 
the date of the order passed by a Bench of 
this Court in revision. As regards the power 
to extend time under S. 27, Provincial Insol- 
vency Act, the learned District Judge held 
that although a Court had the power to 
extend the time even after the expiry of the 
period fixed in the order of discharge, yet 
upon the merits of tiie matter he did not 
wish to interfere with the order of the in. 
solvency Judge refusing to extend the time 
and passed an order of annulment of ad. 
judication as the insolvent, although pos- 
sessed of suflicient means, Ind not paid 
anything to the creditors since ho was 
declared insolvent. 

The insolvent has now come up to this 
Court and it has been argued on behalf of 
the applicant that the order passed by the 
lower Courts is not according to law. Tho 
ofiicial receiver has not appeared in this 
Court to support the order of the lower 
appellate Court. The first point that arises 
for determination is whether the period of 
one year specified in the order of discharge 
should bo reckoned from 7th February 193.7, 
the date of the order, or from 19th February 
1937, the final order, of the Bench in revi. 
sion. We are of opinion that the order of 
the Insolvency Court specifying the period 
of one year within which an application for 
discharge was to be made was not a final 
order as the same was challenged originally 
by way of an appeal to the District Judge 
and later by a revision petition to this 
Court. Id the circumstances it is the final 
order passed by the Bench on 19th February 
1937, which should be deemed in law to 
furnish the starting point of the limitation 
for an application of discharge. In 1 1 ALL 267* 
it was held by a Full Bench of the Allaha. 

bad High Court that the effect of S. 579 0.41, 

R.35 of the present Civil Procedure Code— 
is to cause the decree of the appellate Court 
to supersede the decree of the first Court, 
even where the appellate decree merely 
affirms the original decree and does not re- 
verseor modify it. Order 42, R. i, Civil P. C., 
makes the provisions of o. 4i applicable to 
appeals from appellate decree. In 3i c L J 
415* the learned Judges observed i 
If tbo decree of tho lower Court is reversed by 
the appellate Court, it is absolutely dead and gone; 
if, op tho otbw band, it is afljrmed by tho appel. 

2. (’89) 11 All 267 (P B), Muhammad Sulaimau 
Khan v. Muhammad Yar Khan. 

3. (’21) 8 AIR 1921 Cal 699 : 70 I C 6 : 34 C L J 
415, Sashikanta Acharyya v. Sarat Chandra Rai. 
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late Court, it is equally dead aud gone, though in 
a different way, namely by being merged in the 
decree of the superior Court which takes its place 
for all intents and purposes, both the decrees can- 
not exist simultaneously. The balance of judicial 
opinion is in favour of the view that when time is 
fixed by the lower Court for payment of money 
and the decree of the lower Court is confirmed on 
appeal, the time for payment runs from the date 
of the decree of the appellate Court, though the 
latter decree does not expressly provide that the 
time for payment should be calculated from the 
date of the appellate decree. 

Their Lordships of the Judicial Com- 
mittee in 53 I A 197* in a case of mortgage 
held that where there has been an appeal 
from a preliminary mortgage decree under 
o. 3-1, R. 4, 8ub-r. (l), and the appellate Court 
has not extended the time for payment, the 
period of three years within which, under 
the Limitation Act, 190S, Scb. 1, Art. 181 , an 
application for a final decree under o. 3i, 
R. 5, sub-r. ( 2 ) must be made, runs from the 
date of the decree of the appellate Court, 
and not from the expiry of the time for 
payment fixed by the preliminary decree. 
This view was confirmed by their Lordships 
of the Privy Council in another case, 54 i a 
62.* It was hold in the latter case that the 
jurisdiction of the appellate Court in the 
appeal is not affected by the Limitation Act. 
The learned District Judge has sought to 
draw a distinction between orders and 
decrees passed under the Code of Civil 
Procedure and an order passed under the 
provisions of the Provincial Insolvency Act 
specifying the time within which an in. 
solvent must apply for discharge. We are 
of opinion that the principle enunciated 
in the above decisions is one of universal 
application and cannot bo held to exclude 
from its purview orders passed under the 
Provincial Insolvency Act. In this view of 
the matter the application for discharge was 
perfectly within time and the order passed 
by the Courts below must therefore be set 
aside. 

As regards the second point whotbor the 
Insolvency Court had the jurisdiction to 
extend time under s. 27, Provincial Insol- 
vency .^ct, even after the expiry of the 
period originally fixed in the order of dis- 
charge the matter is now concluded by a 
Full Bench decision of this Court in 1938 
O A 2G3'' where it was held, overruling the 

4 . (’26)13 AIR 1926 PC 93: 98 1C 499:’ 63 lA 1971 
6 Pat 24 (P 0), Jowad Husain v. Gcndan Slnch. 

5. (’27) 14 AIR 1927 P C 26 : 100 I C 22 ; 8 Lab 
268 : 84 I A .52 (P C), Fitzbolmos v. Bank ol 
Upper India. 

«• (’39) 25 AIR 1988 Oudh 122 : 174 I C 607 • 14 
Luck 22 : 1988 OWN 877 : 1988 O A 268 (F B) 
Arim v. Umanath Bakhsh Singh. ' 


A. I. R. 

decision in 4 0 w n 993 ' relied upon by the 
Insolvency Court, that a Court has jurisdic. 
tion to extend the time originally fixed 
under s. 27, Provincial Insolvency Act, for 
an application by the debtor for discharge,! 
after the expiry of that time but before an 
order of annulment is passed under s. 43 , 
Provincial Insolvency Act. This point ap.’ 
pears to have been conceded by the learned 
District Judge. In the view which we have 
taken no question of extension of time to 
the applicant for applying for discharge 
really arises, though wo have no doubt what- 
ever that we should be perfectly prepared 
to extend the time to the applicant upon 
tho facts of this ease. The applicant has filed 
an affidavit, which has not been rebutted 
by the official receiver, that a substantial 
portion of his debts has been paid off by the 
sale of certain property and that only a 
debt of Rs. 2465 remains unpaid. We further 
find that only one creditor came forward to 
prove a debt of Rs. 13C only and this debt, 
we understand, has not yet been paid. 

Wo allow the application, reverse the 
order of the learned District Judge and 
grant an order of discharge to the applicant 
subject to tho condition that he shall pay 
up the debt of ns. 13G due to the creditor 
concerned within two months from today. 
No order as to costs. 

k.s./r.k. Application allowed. 

(28) A. I. R. 1941 Oudh 310 

Thomas C. J. 

Shib Shartna (Shiva Sharma) 

Accused — Appellant 
v. 

Emperor. 

Crimioal Appeals Nos. 6 and 7 of 1941, Docidod 
OD 13tb February 1941, against order of Sessions 
Judge, Lucknow, D/. 2nd January 1941. 

(a) Penal Code (1860), S. 1S3A — Prosecution 
under S. 153A for publishing book — Preface 
is no guide of accused's intention — Intention 
should be judged from language of book and 
circumstances in which it was published — Lan- 
guage calculated to produce or promote feelings 
of enmity or hatred — Writer must be presumed 
to have aforesaid intention — Intention can also 
be gathered from author's speeches — Book by a 
Hindu containing passages from Mahomedan 
scriptures written with intent to ridicule Pro- 
het and his religion falls within mischief of 
ectlon 153A. 

In a prosecution under B. 168A for publishing a 
book the preface of the book is no guide with re- 
gard to tbo intention of tho accused person. Tba 
intention baa to be judged primarily by the langu- 
age of tbe book and the oiroumstancea in which it 
was published. If the language is of a nature cal- 
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culated to produce or to promote (eelinge of enmity 
or hatred the writer must be presumed to intend 
that which his act was likely to produce. The 
writer’s intention can also bo gathered from the 
speeches delivered by him. [P 313 C 2;? 311 Cl, 2] 

Where a Hindu author collects a number of 
passages from the Mabomedan scriptures which 
may to perfectly right and harmless in their proper 
setting, but when disconnected or detached, may 
seem scurrilous, indecent and highly objectionable, 
and publishes them in a book with the intention 
of ridiculing the Prophet and his religion and to 
promote feelings of enmity or hatred between the 
Hindus and Mahomedans the author falls within 
the mischief of S. 153A: (’27) 14 AIR 1927 All 654, 
lUl. o?i,' ('27)14 AIR 1927 Lab 590, Dissent., and 
held not overruled by (’27) 14 A I R 1927 Lah 594. 

[P313C 1; P315C 1} 

(b) Evidence Act (1872), S. 14 — Prosecution 
under S. 153A, Pena) Code — Previous conviction 
for similar oiience can be taken into account 
under S. 14. 

In a prosecution under 8. 153A, Penal Code, the 
previous conviction of tbo accused for a similar 
oSence can to taken into consideration under 8. 14, 
Evidence Act. [P 314 C 2] 

(c) Penal Code (1860), S. 295A — S. 295A is 
not retrospective — Book falling under S. 153A 
reprinted with author’s permission — Book ori* 
ginally written and printed before S. 29SA — 
Author’s conviction under S. 295A is justified. 

It is true that 8. 296A Is not retrospective in Its 
uSect, but where a book falling within the purview 
of 8. 15dA is reprinted and ropullisbed with the 
permission of the author tbo conviction of tbo 
author under S. 296A is justified even though the 
book may have been originally written and printed 
before S. 296A came into force. i [P315G1] 

/f. G. Wal/ord and Shankar Sahai — 

with tbo Appellant in person. 

Asstsfanf Government Advocate — for the Crown. 

Judgment. — Shib Sbarma (Sbiva Sbarma) 
and Sham Lai have been convicted by tbe 
learned Sessions Judge of Lucknow, under 
SB. 153A and 295A, Penal Code, and each of 
them bos been sentenced to one year’s 
rigorous imprisonment under each section, 
the sentences of each accused to run con. 
currently. Tbe charge against Shib Sbarma 
was that he wrote tbe book Ex. i called 

Cbaman Islam ki Sair” which was printed 
and published at Lucknow in 1939 and which 
book contained objectionable passages Quoted 
in Exa. 7 and 7A and also other passages 
contained in the book against the Muslim 
religion and that thereby he promoted feel- 
ings of enmity or hatred between theMusUm 
and Hindu subjects of His Majesty, and thus 
he was guilty of an offence under S. 158A, 
Penal Code. The further charge against him 
was that by writing this brok Ex. 1 and 
allowing it to be pnblished he insulted the 
religion and the religious beliefs of the Mus- 
salmans and that he did this with a delibe- 
rate and malicious intention of outraging 
the religious feelings of the Musaalmans 


and thus he was guilty of an offence under 
s. 295A, Penal (!k>de. The charge against 
Sham Lai, accused, was to the same effect, 
excepting that he published the book which 
was written by Shiv Sbarma. It may be 
made clear that the charge against Shib 
Sbarma is in respect of the whole book Ex. 1 
and Exs. 7 and 7a are six particularly most 
objectionable passages which form the basis 
of the charge. 

Shib Sbarma is the head preacher of the 
Arya Samaj in this province and Sham Lai 
is a seller mainly of Arya Samajist books. 
It may bo mentioned that Ex. l is tbo third 
edition. It was first published in 1922 and 
the second edition was published in 1023 and 
tbe third edition (Ex. l) was printed from 
the second edition of 1923 at the Shukla 
Printing Press in 1939. The l)ook was pros- 
cribed and the accused’s prosecution was 
sanctioned on 7th September 1939. com- 
plaint was filed in the Court of the District 
Magistrate of Lucknow against the two ac- 
cused on 11th September 1939, when war- 
rants were ordered to be issued. Sham Lai 
was arrested on 4th March 1940, and Shib 
Sbarma presented himself in Court on 8th 
April 1940 : vide the evidence of 1'. w. ij, 
B. Ajodhia Prasad Singh, second officer. 
The accused Shib Sbarma made a fiery 
speech in Amir-ud-Daula Park, Lucknow, 
on 31st December 1939, at which some police 
oflicers were present. It is strange that the 
police did not know his whereabouts or 
arrest bim on that date when there was a 
warrant of arrest against him. The accused 
Sham Lai admitted having published the 
book at the Shukla Printing Press. He 
stated that his intention was not to promote 
or attempt to promote feelings of enmity or 
hatred between Muslim and Hindu subjects 
of His Majesty and that he publisbeld it 
with the permission of Shib Sbarma because 
there was a demand for it. Ho farther stated 
that he was only an ordinary scholar of 
Hindi and could not read Hindi very well. 

Tbe accused Shib Sbarma has made a 
lengthy statement and has also filed a 
written statement, Ex. Di. His account of 
how he came to write the book is that one 
Parmanand, who was a student at Agra, 
used to discuss other religions. He asked 
him (Shib Sbarma) to write a collection of 
references, criticising passages in the Musal- 
man scriptures so that he might have mate- 
rial for debating with the Mussalmans. He 
wrote such a collection of references and 
gave it to Parmanand who printed it in the 
form of a book without his (Shib Sharma’s) 
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permissioD. ^^ben the book was read over 
to him in the lilagistrate’s Court, he found 
that there had been changes in the printed 
book from what he had written in the 
collection of references. He further stated 
that he was not responsible for what was 
published because Parmanand had taken 
the copyright and published it. In brief his 
defence is that he did not write the book 
with any malicious intention of outraging 
the religious feelings of the Mussalmans or 
to promote feelings of enmity or hatred be- 
tween Hindus and JIussalmans. His object 
in writing the book was the preservation of 
his own religion and to prevent conversion 
of his religionists to Mahomedanism and 
further it was to help Arya Samajist prea- 
chers to argue and discuss religion with 
Mussalmans. 

It is conceded by the learned counsel on 
behalf of Shib Sharma that the accused 
wrote the book, and on behalf of Sham Lai it 
is also conceded that he got the third edition 
in 1939 printed at the Shukla Printing Press. 
The evidence shows that looo copies were 
printed. The appeal of Shib Sharma has 
been argued by Mr. Walford and of Sham 
Lai by Mr. H. D. Chandra. Both the 
counsel have not criticised the evidence of 
the prosecution, bub have taken their stand 
on legal grounds. No copy of the 6rsb 
^ition has been filed by the prosecution. 
Kxbibit n is the second edition and Ez.i, 
as I have said, is the third edition. The six 
objectionable passages which are quoted in 
RX8.7 and 7a were picked out by Nazir 
Ahmad, p. w. c, who has studied Muslim 
theology and is a scholar iu Arabic and 
Persian and the entries which find place in 
the remarks column are his observations. 
Mr. Walford has contended that the passages 
quoted in Exs.T and 7A are from the Holy 
Kuran and the correct references of paras 
and pages are given in front of the passages, 
that anyone who read the whole passages 
would know that they were correct passages 
and that there was nothing objectionable, 
that the book was printed in Hindi which 
would not be read by the Mussalmans and 
the idea of the author was to enlighten his 
own brethren and prevent them from ac. 
cepting the Mabomedan religion, that the 
comment, if any. was a fair comment, and 
not malicious, that the first edition was 
published in the year 1922 and the Govern- 
ment did not proscribe the book or order 
the accused’s prosecution. It therefore must 
be presumed that the accused was not guilty 
Mders.issA. Penal Code. 


A. I. R. 

With regard to s. 295A, I. P. C., it was 
urged that as the book was written in 1922 
when this section did not exist in the Penal 
Code, and as there was no evidence that 
Ex. 1 was published with the permission and 
knowledge of the accused, therefore the 
accused’s conviction under this section was 
illegal. It was further urged that there was 
no evidence to show that Ex. l was the true 
copy of the first edition. Before dealing with 
the evidence in the case, I may mention that 
on 3l8t December 1939, a conference of the 
Arya Samaj was held in Amir-ud-Daula 
Park, Lucknow. There were a large number 
of persons present as it was the annual con- 
ference of the Arya Samaj and speeches were 
made. Shiv Sharma spoke at the meeting 
and said that he had written "Chaman 
Islam^ ki Sair." This he said when he was 
criticising the Mussalmans. The above fact 
is proved by the evidence of P. W. i, Chandra 
Shekhar Soti, Sub. Inspector. The speech 
was taken down by Mukhtar Ahmad Naik, 

P. w. 2, and is Ex. 4. Exhibit 5 is its dupli- 
cate. The speech undoubtedly was inflamma- 
tory and likely to cause bad blood between 
Hindus and Mabomedans, but I have no 
concern with it in this case excepting for 
the fact that Shiv Sharma bragged about 
writing “Chaman Islam ki Sair." 

The learned* Sessions Judge has not dealt 
with each passage in Ex. 7 separately be- 
cause ho did not think it advisable to do so 
as it would only tend to give it further 
publicity. In my opinion be has adopted 
the correct course. I am myself not going 
to analyse each passage for fear of giving it 
further publicity which will certainly pro- 
mote feelings of enmity or hatred between 
Hindus and Mabomedans. 1 may just quote' 
one or two passages. Now coming to the' 
evidence of the prosecution, the two most 
important witnesses to whose evidence re- 
ference may bo made are P. w. &, Abdus 
Salam and P. w. c, Nazir Ahmad. AbduS' 
Salam is a teacher in theology in Darul 
Muballigbin, which is a religious institution 
in Lucknow. He has read thoroughly Mish- 
kat and Minhaj, which are religious books. 

He stated that he had “Chaman Islam ki 
Sair" read through and in his opinion the 
book as a whole was very painful to the 
Mussalmans and insnltcd the religion and 
the founder of the religion and that it was 
calculated to excite the anger of Mabo- 
medans. With regard to the passages Exs. T 
and 7A, the witness stated that they were 
painful to Mabomedans and insult^ the 
Prophet and that Miahkat and Minhaj were 
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mi^uoted. P. w. c, Nazir Ahmad, is a 
political pensioner and a scholar in Arabic 
and Persian. He has studied Muslim theo- 
logy. He filed the passages mentioned in 
Exs. 7 and 7A. In his opinion the whole book 
is insulting to Mahomedans and provocative 
to them. The witness farther stated that 
the passages given in col. 2 were either 
totally wrong or have been distorted so as to 
change the meaning. They were objection, 
able and insulting to the religion and the 
Prophet. They were likely to create bad 
blood. The first passage in Ex. 7 is as 
follows : 

Hazrai ne ajjni bibi he nahaye hut tasle he yani 
se wasoo kiya halanki istri janabi thi (bhog harai 
hue thi). Bibinc haha pani napah hai. Hazrai ne 
farmayapanine bhog nahin haraya hai. Safa 11 , 
Para 31. 

There can be no doubt iu my mind that 
by reading this passage one would under, 
stand that the Prophet was willing to use 
for religious ablution water polluted by his 
wife B bathing. In Muslim law a woman is 
■■Janabi” when she has sexual intercourse 
with her husband and the litoral meaning 
of the word “Janabi' is polluted. No Mus- 
salman will ever use such polluted water 
for wazoo. The second passage is that 
Hamt AUba used to go to the tomb of tbo Pro- 
phet and Abu Bakt without clothes, and she would 
say that ona is my husband .and tho other is my 
father, tboro is no occasion for mo to be modest. 

The note of tho author, that is tho ac. 
cused Shib Sharma, is that 

at the time of liccomlng a widow Aisha w.is 18 
yeare old. How far was it proper for her to go 
naked there at such an ago? 

Hazrat Aisha is one of the first ten per. 
sons who gave the teaching of the Prophet 
to others and is considered most beloved of 
all Mus.salman women among at least the 
Sunni Mussalmans. Tlie learned counsel on 
l)ebalf of Shib Sharma tried to show that 
some other Maliomedan authors have also 
said that she used to go naked. In my opi- 
nion the word Sauh” which has been used 
in Miflhkat moans either a chadar or cloth, 
mg. What the author of Ex. i has done is 
;to have collected a number of passages 
which may be perfectly right and harmless 
in their proper setting, but when discon, 
nectod or detached may soom scurrilous, 
indecent and highly objectionable. Any 
Mahomedan who reads the passages given 
in Exs. 7 and 7A must feel them highly 
iwnful and excite his anger and disgust. 
There can ^ no doubt that misinterprota. 
tion of Mishkat and Minhaj must be highly 
p^amful and displeasing to the Mussalmans. 
Iho learned Sessions Judge in his judgment 


points out that Vishnu Sarup, an Arya 
Samajist preacher, who was examined on 
behalf of tbo defence, when being cross, 
examined on bis interpretations of the scrip, 
tures and when supporting them with such 
reason as ho could find, suddenly objected 
that some of bis answers may be very dis- 
pleasing to tlio Jlaulvis who wore present in 
Court at tho time of the tiial and he might 
be murdered. 

The main question for consideration is 
what was tho intention of tho author who 
wrote the book. Was it merely an easy 
book of reforonco as is urged by the learned 
counsel or was it written to promote feelings 
of enmity or hatred / Before I discuss this 
point T may dispose of the argument of the 
learned counsel that there wa? no evidence 
that the accused was the author >)f these 
pas^ges. I cannot compliment the prose, 
cution for their conduct of this case because 
there are a good many gaps left which could 
have easily been filled. This argument is 
really based, because there is no copy of the 
first edition on the record or any evidence to 
show that the book was not available. I am 
informed by Mr. Ghosh, the learned Assis- 
tant Government Advocate, that there is no 
difference between Ex. i and Ex. 0. In his 
written statement, Ex. Di, Shib Sharma does 
not say anything about any alteration in 
the book. Nor does he say that it was pub- 
lished without his permission. Ho simply 
stated that it was written in Hindi so that 
the Mussalmans should not try to read it, 
hut that it should only come into tho hands 
of Arya Samajists and Hindus. Ho further 
stated that tho Mussalmans frequently in- 
sult the Hindu religion and that ho wrote 
this book of reference as a moans of re- 
futing the Muslim religion. P. w. r. Manna 
Lai, who is a printer in the Shukla Printing 
Press stated as follows : ° 

Exhibit 3 also was printed at mv press. Preni 
Shankar Varnia got it printed. He has now died. 
^\hen we printed this first a copy was sent to tho 
District Magistrate. Exhibit 3 was printed as far 
as I remeinl>er from a very old book. 

I have no reason to suppose that Ex. 3 
was not a true copy of the first publication. 

1 am therefore of opinion that Ex. i is tbo 
true copy of Ex. 3. If there had beeu any 
difference or addition and alteration be- 
tween Exs. l and 3 tho accused would have 
pointed it out. I therefore hold that tho 
accused Shib Sharma is the author of the 
passages contained in Exs. 7 and 7a. In 
order to prove the innocent intention of thel 
accused the learned counsel referred me to] 
the preface of the book which is harmless.' 
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In my opinion the preface can be no guide 
with regard to the intention of an accused 
person. The intention has to be judged 
primarily by the language of the book and 
the circumstances in which the book was 
published. If the language is of a nature 
calculated to produce or to promote feelings 
of enmity or hatred in my opinion the 
writer must be presumed to intend that 
which his act was likely to produce. The 
accused who is a missionary may be entitled 
to a certain latitude in respect of re-espres- 
sion of religious opinions, but it cannot for 
a moment in this case be said that the book 
was written in a spirit of fair and honest 
criticism without any malicious intention 
of producing any hatred. In my opinion if 
the intention of the accused was harmless 
be would have taken care to quote the full 
passages, and not only the objectionable 
portions. The learned counsel relied on the 
case in AIR 1927 Lah .'jOO.' The case is 
commonly known as "BaiuiUa Rasul rase” 
in which it was bold that 

Section 153A wes intended to prevoat persons from 
making attacks on a particular rommunil)^ as it 
exists at the prewnt time and was not meant to 
stop polemics against deceased religious leaders 
however scurrilous and in bad Uste such attacks 
might t)c. 

This case was decided on 4th May 1927, 
and is a decision of a single Ilon’blo Judge 
of that lligh Court. There is another case 
reported in the same volume, that is a I R 
1927 Lah .794.- It was decided on 6th August 
1927 and is a Bench decision and the Hon’ble 
Judges have placed a different intorpreta. 
tion on s. 153A. It is true that the single 
Judge case reported at page 690,’ was not 
brought to their notice. Mr. Ratanlal in his 
commentary on the Law of Crimes, Edn. 15 , 
p. 682 , says that the Raugila Rasul case’ was 
overruled by the Bench decision in which 
it was decided that a scurrilous vitupera- 
tive and foul attack on a religion or on its 
founder would come within the purview of 
£. 153A. I do not think that the case has 
been clearly overruled because there is no 
reference of the judgment in the Rangila 
Rasul case} The Rangila Rasul case^ was 
expressly dissented from by Dalai J. in the 
case reported in a I R 1927 all 654^ in which 
the learned Judge stated os follows : 

1. {'27) 14 AIR 1927 Lah 590 : 103 I C 769 : 28 
P L R 614 : 28 Cr L J 721, Raj Paul v. Emperor. 

2. (’27) 14 AIR 1927 Lah 694 : 104 I C 234 : 28 
Cr L J 794 : 28 P L R 497, Devi Sbaruo Sharma 
V, Emperor. 

3. ('27) 14 AIR 1927 All 654 : 104 I C 225 • 28 
Cr L J 706 : 60 All 167 : 25 A L J 846, Kail 

Sbarma v, Em|^ror. 


A. I. B. 

The learned counsel who argued this revision 
showed me a copy of a judgment of an Honourable 
Judge of the Lahore High Court on a eimilat book 
Rangila Rasul* issued in the Punjab. Possibly the 
judgment was cited as both books appeared to have 
been issued in prosecution of the same Hindu pro- 
paganda. With all respect to the learned Judge, I 
am not prepared to agree with the nice distinction 
ho has drawn between a book which may hurt the 
feelings of Mahomedans and a book which may 
cause feelings of enmity or hatred between diSerent 
classes of His T^fajesty's subjects. 

Now follows the most important and 
pertinent portion of the judgment. 

Speaking for myself I look at such a matter 
not as a somewhat learned Judge of a High Court, 
but as a common or ordinary citizen of a town in 
India. I would place myself in the position of a 
Mahomedan who honours his Prophet, and then 
consider what my feelings would bo towards a 
Hindu who ridiculed that Prophet, not out of any 
eccentricity but in the prosecution of a propaganda 
started by a class of persons who are not Maho- 
medans. In such a position from the hatred of the 
author I would, as an ordinary man, proceed to 
hatred of the class to which the author belonged 
and which instigated the author. There cannot be 
the slightest doubt that the writing such as that 
of the i>ook before mo .... will certainly promote 
feelings of enmity and hatred between Hindus and 
Mahomedans, 

and this is exactly the view which I take 
of the present case. There can be no doubt 
that the passages quoted in Exs. 7 and 7A 
must be highly painful to the Mahomedan 
who reads or hears them and must excite 
his anger and disgust. In one of the passages 
there is a clear suggestion that the Prophet 
was a debauch and of infamous character. 
Sbib Sharma's pleas that be wrote the book 
in Hindi so that it should not come into 
the hands of the Mussalmans and that for 
19 years, (that is when the book was pub- 
lished), the Government did not take any 
action, are in my opinion useless and of no 
avail. The learned Sessions Judge in his 
judgment has made reference that the ac- 
cused was previously prosecuted and con> 
victed for similar offences in respect of 
another book written by bim. This he has 
done in order to gather the intention of the 
author. It was suggested by the accused's 
learned counsel that the learned Judge 
should not have taken the accused's convic- 
tion into consideration. In my opinion, the 
learned Judge under s. 14, Evidence Act, 
was justiOod in doing so and even if we 
exclude his previous conviction from conai-j 
deration, there is enough material on the 
record to uphold his conviction. The ac- 
cused’s intention can also be gathered from 
the speech which he made on Slst December 
1989, at Amir-ud-Daula Park. An attempt 
was made by the accused’s learned counsel 
to explain away these passages and soma 
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e\'icieoce was also produced oo behalf of 
Shib Sharma to explain these passages. In 
my opinion the learned Sessions Judge was 
right in rejecting the evidence of those 
witnesses. 

After giving careful consideration to the 
evidence in the case and the circumstances 
I am of opinion that the intention of the 
accused was to ridicule the Prophet and his 
religion and to promote feelings of enmity 
or hatred between the Hindus and Mabo. 
medans. I do not for a moment believe 
. that the book was written for reference for 

Arya Samaj missionaries. It was next con. 
tended that the conviction under s. 295A, 
I. P. C., was illegal. The book as I have 
said, was first published in the year 1922, 
aud S.295A was introduced by the Criminal 
Law (Amendment) Act (25 of 1927) which 
came into force on 22nd September 1927. 
This section was introduced owing to the 
agitation following the decision of the 
Rangila Rasul case' to which reference 
has already been made. It is true that the 
section has no retrospective effect, but if 
Shib Sharma’s connexion with Sham Lal ac- 
cused is proved, his conviction under 8, 295A 
is perfectly legal. Sham Lal stated that he 
published the book at the instance of Shib 
Sharma. The learned Sessions Judge has 
I relied on this statement. Tho learned Assis. 

tant Government Advocate has, and in my 
opinion, rightly conceded that this state, 
inent of Sham Lal cannot he used against 
the co-accused. It was suggested that Sham 
Lal hardly knew Hindi and he did not 
know the conteots of the book. I am not 
prepared to accept Sham Lai’s statement 
when he says that he did not know the 
nature of the book. He is a seller of Arya 
Samajist books and there is evidence to 
show that he is a regular attendant at all 
Arya Samaj conferences : vide the statement 
of D. w. 2, Pt. Kali Charan. Ho is a worker 
of the Arya Samaj and sells books at their 
conferences. It is inconceivable that he 
would have printed the book without the 
permission of the author. It was in the 
interest of the author and bis co-religionists 
that the book should be printed. I am of 

• » 1 • , ^jal s connexion is estab. 

lished beyond doubt with Shib Sharma. Both 
the accused have rightly been convicted 
under S8.153A and 295A, I.P.C., and I dis- 
miss their appeals. They were on bail, 
riiej are present in Court and are taken 
into custody. Their bail bonds are cancelled. 
G.N./n.K. Appeal dismissed. 
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Yorke and Ghdlam Hasan JJ. 

Belahri Co-operative Society 

Defendant — Appellant 


Puttu Lal and others — Plaintiffs 

Respondents. 

Second Appeal No. 2 of 1937. Decided on 28th 
January 1941, against order of r ivil .ludee. Khori. 
D/- 30tb September 193C. 

(a) Co-operative Societies Act (1912), Ss. 23 
and 24— Construction of S. 23 _ S. 23 refers to 
debts due from Society to third persons— Afore- 
said debts have no reference to debts of outgo- 
ing members due to Society itself. 

The words "tho debts of a registered society as 

they oxistod at tho time when be ceased to l« a 

member" in S. 23 clearly refer to the debts due 

from tho Society to third persons .ind it is with 

regard to these debts that the liability of a past 

member is confined in the section to a period of 

two years from tho date of bis ceasing to be a 

member and no further. The debts referred to in 

the section have no reference whatever to the debts 

of tho outgoing members duo to the Society itself 

>8 supported by S. 24 and para. 

iu7 (ii) in Chap. 14 of the General Instructions;, 

printed m the Ifanual for Oo-operativo Societies in 

the United Provinces (1923) Volume 1 : (’351 22 

T : (' 8 G) 23 A I K 193(i 

Lah 901, Expl, [p 3 ^.^ q 2 j 

(b) Co-operative Societies Act (1912) S 43 

20 (7) ( 0 . (ii) and (iii) and 
R. 20 ( 8 ) (ill) __ R. 20 (7) (i). (ii) and (iii) refers 
to defects of procedure which do not invalidate 
award. 

Rule 20 ( 8 ) (iii) makes it clear that the provi- 
bions of R. 20 (7) (i). (ii) and (iii) refer merely to 
defects of procedure and do not invalidate the 
award by reason of such defects or irregularities 

CP 318 C 1,'2] 

(c) Co-operative Societies Act (1912), S 43 

Rules under, R. 20 (12) (i)_ Award antedated' 
made after expiry of time fixed for making it 
without obtaining extension of time involving 
procedural defects — Award even if invalid on 
aforesaid grounds can be set aside only bv 
appeal under R. 20 (12) (i). ^ 


Even If an award is invalid on tho ground that 
it was antedated or had boon made after tho exni- 
ration of the time fixed for making tho award 
without obtaining anyextonsion of time or because 
It was inoperative on the ground of certain proce- 
dural defecte and irregularities, the proper course 
for sotting It aside is by means of an appeal to the 
Assistant Registrar under R. 20 (12) (1). 

[P 318 C 2] 

(d) Co-operative Societies Act (1912), S. 43, 
Rules urider, R. 20 (1) — First reference pending 
— Second reference is incompetent. 

There can be no second reference while the first 
reference is pending and has not terminated. 

CP 319 C 13 

(e) Co-operative Societies Act (1912), S. 43 
Rules under, R. 20 (12) (ii)— Authorities of Co^ 
operative Societies acting beyond scope of Act 
or otherwise without jurisdiction — Civil Court 
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is competent to entertain suit questioning 
aforesaid acts. 

The bar of jurisdiction of a civil Court created 
by R. 20 (12) (ii) is not absolute but limited only. 
The civil Court is perfectly competent to entertain 
a suit in all cases where it can be shown that the 
act of tho authorities of the Co-operative Societies 
is not within the scope of the Act or is otherwise 
without jurisdiction: Case law relied on. 

[P 321 C 13 

H. D. Chandra — for Appellant. 

K. P. Misra — for Respondents. 

Judgment. — This second appeal has 
been referred by a learned single Judge of 
this Court for decision to a Bench of two 
Judges under S. 14 (2), Oudh Courts Act. The 
appeal is by the defendant and is directed 
against the decree dated 30tb September 
193G, passed by the civil Judge of Kheri 
setting aside the decree passed by the Ad- 
ditional Munsif of Kheri and decreeing tho 
plaintiffs’ suit. The facts out of which this 
appeal has arisen are as follows: The plain, 
tiffs-respondents four in number became 
members of the defendant society known as 
Belahri Co operative Society in Kheri Dis- 
trict some time in 1919. Some time before 
1925 the defendant society borrowed rupees 
1C15-8.0 from the Central Bank of Gola. 
The debt not having been paid, the bank 
obtained a decree on 30th March 192C, .against 
all the members of the society including 
the present plaintiffs, respondents. In the 
course of execution proceedings taken by 
tho bank against the society a compromise 
was effected between tho bank and the 
plaintiffs on 12th March 1927, whereby the 
liability of the plaintiffs to the bank was 
apportioned. Under this compromise the 
plaintiffs were made liable to pay rupees 
889-10.0 to the bank. Tho plaintiffs’ liabi- 

lity inter se was separated as follows : 

Puttu Lal ... Rr. 809- 8-0 

Suraj Praaad ... Rg, 157. lao 

Jlhagwan Din ... Rg. 212- 8-0 

Kunw.ar Chandra ... Rs. 210- 0.0 

Total Re. 889-10-0 

In spite of this compromise the bank took 
out executioD of the entire decree against 
the plaintiffs. The application was rejected 
by the Munsif of Kheri and the order of 
dismissal was upheld by this Court on ap- 
peal. The plaintiffs ceased to be members 
of the society on 2nd May 1929. After the 
plaintiffs had severed their connexion with 
the society, the latter applied to the Regis, 
trar, Co-operative Societies, to appoint an 
arbitrator to settle the disputes between 
them and the plaintiffs. Mr. Mohammad 
Ahmad Siddiqi, Inspector of the Co-opera- 
tive Societies, was appointed an arbitrator 


and made his award on 7th February 1930, 
under which he rejected the claim of the 
society. In September 1933, the society pas- 
sed a resolution asking for the appointment 
of a fresh arbitrator to settle the dispute 
with the plaintiffs. The Registrar of the Co- 
operative Societies appointed Mr. Puttu Lal 
Bisaria, Circle Inspector, as the sole arbi- 
trator in the case. Mr. Bisaria also rejected 
the claim of the society by his award dated 
17th February 1934. On I2bh March 1935, the 
society preferred an appeal to the Assistant 
Registrar of the Co-operative Societies and 
the latter set aside the order and decreed 
the claim of the society on lOth April 1935. 

The plaintiffs thereupon instituted a suit 
on loth January 193G, in the Court of the 
^lunsif of Kheri for a declaration that the 
decision of the Assistant Registrar be set 
aside as being ultra vires. The cause of ac- 
tion is alleged in the plaint to have accrued 
on lOtb April 1935, the date of the decision 
of the Assistant Registrar. The ground of 
tho claim as put forward in tho plaint was 
that tho decision of Mr. Mohammad Ahmad 
Siddiqi, the first arbitrator, had become 
final by reason of tho fact that no appeal 
liad been preferred against his award to the 
.Assistant Registrar as provided by R. 20 ( 12 ) 
(i) of the rules framed by tho Local Govern- 
ment under 3. 43, Co-operative Societies Act 
(2 of 1912). Tho principal defence to the suit 
was that as the decision of the Assistant 
Registrar of Co-operative Societies in appeal 
against the award of Mr. Bisaria bad be- 
como final under R. 20 ( 12 ) (ii), U. P. Co. 
operative Societies Rules, the civil Court had 
no jurisdiction to try the suit. Tlio learned 
Munsif framed the following two main 
issues in the case : 

1. Is tbo orJer of tbo Asslstact Registmr, Co. 
operative Societies, ultra vires and not binding on 
tbe pLaintiOa as alleged? 2, Is the suit not main* 
tainabie in this Court? 

On issue i tbe learned ^lunsif held that 
the order of the Assistant Registrar (EX. i) 
is perfectly valid and legal. In dealing with 
this issue the learned Munsif bold that the 
award of Mr. Mohammad Ahmad Siddiqi 
tho first arbitrator, was not valid and bind- 
ing and for the reasons mentioned by tbo 
Assistant Registrar in bis order (Ex. l) ac- 
cepted tbe opinion of tbe Assistant Regis- 
trar. These reasons were that the arbitrator 
did not record evidence of tho parties, that 
he made the award after the expiration of 
the period fixed by the Registrar and with- 
out obtaining any extension of time and that 
the award bad not been communicated to 
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the parties. He also held that the award 
was alleged to have been made on 7th Feb. 
ruary 1930, while the proceedings of the 
case continued till 22nd February 1930, and 
hence the award was antedated. He agreed 
with the opinion of the Assistant Registrar 
that the award was of no legal effect, that 
the society was perfectly justihed in asking 
for a fresh reference to another arbitrator 
and that the decision of the Assistant Re- 
gistrar was therefore perfectly valid and 
binding upon the parties. It was also con. 
tended on behalf of the plaintiffs that their 
liability for the debts of the society had 
ceased in 1934 when the second reference to 
arbitration was made inasmuch as by virtue 
of S.23, Co-operative Societies Act, their 
liability for the debts of the society as they 
existed at the time when they ceased to be 
members could continue for two years only, 
namely, up to 1931. The learned Munsif re- 
iwlled this contention and held that 8. 23 , 
Co-operative Societies Act, refers to the 
debts due by the society to third persons 
and not to the debts due to the society by 
its members. As regards issue 2 , the Ending 
of the learned Munsif was that the bar of 
jurisdiction of a civil Court created by R. 20 
02 ) (ii), Co-operative Societies Rules, was not 
absolute but limited only. He was of opin. 
ion that the jurisdiction of a civil Court is 
barred only when the order of the Regis- 
trar or the decision of an arbitrator is in 
accordance with the provisions of the Co- 
operative Societies Act and the rules made 
thereunder. If the order was not in conso- 
nance with the provisions of the Act or if 
the authorities of the Co-operative Societies 
had exercised power which was not vested 
in them by the Co-operative Societies Act 
It was open to the parties to challenge the 
validity of such an order by means of a suit 
for declaration in a civil Court. Upon these 
undings the suit was dismissed. In appeal 
by the plaintiffs the learned Civil Judge of 

award of Mr. Moham- 
mad Ahmad Siddiqi was inoperative and 

It aside. He dis^reed with the learned 
Munsif about the interpretation of 8 . 28 Co 
operative Societies Act, and expressed 

relates to those cases also 
in which a past member is liable to the 
Moiety for the debts due from the society to 

charged after two years of the termination 

of tbo plaiDtiffs n30£Qb6r8hip 

According to the le«u6d Civil Judgethore 

was therefore no dispute touching the bosi. 
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ness of the society as contemplated by R. 20 
and consequently the arbitration proceed- 
ings of Mr. Bisaria were perfectly invalid 
and inoperative and the decision of the As- 
sistant Registrar in appeal based on an in- 
valid arbitration was equally inoperative 
and nob binding upon the plaintiffs. The 
result was that be set aside the decision of 
the learned Munsif and decreed the suit. The 
defendant then preferred a second appeal to 
this Court which originally came up before 
a learned single Judge of this Court, who in 
view of the public importance of the ques- 
tions involved referred it for decision by a 
Bench of two Judges under s. ii (-2), Oudh 
Courts Act. 

Learned counsel appearing for the defen- 
dant. appellant has argued three points be- 
fore us : Firstly, it is contended that the 
interpretation pat upon s. 23, Co-operative 
Societies Act, by the lower appellate Court 
is erroneous. Secondly, he has contended 
that the award of Mr. Mohammad Ahmad 
Siddiqi was a nullity and the order of the 
Assistant Registrar on appeal in the second 
reference to the arbitration of Mr. Bisa- 
ria is valid and binding upon the parties, 
ihirdly, his argument is that the suit for 
canwllation of the order of the Assistant 
Registrar is not maintainable in a civil 
Court. We have heard learned counsel of 
both parties at great length. We are of opin- 
ion that the first contention pub forward 
on behalf of the appellant is well founded 
and must be accepted. Section 23, Co-opera- 
tivo Societies Act, 1912, runs thus : 

Tho liability of a past mombor for tho dobts of a 
registered society as they existed at tho time whoD 
ho coaaod to bo a memlior shall continue for a 
period of two years from tho date of his ceasiiic to 
bo a mcmbor. ^ 

We have no doubt whatever, upon a plain, 
construction of the language used in this 
section that tho words “the debts of a regis- ' 
tered society as they existed at the time 
when he ceased to be a member’* dearly' 
refer to the debts due from the society to 
thi^rd persons and it is with regard to these 
debts that the liability of a past member, 
has bean confined in the section to a period 
of two years from the date of his ceasing to 
be a member and no further. In our opinion 
the dobts referred to in the section have no 
reference whatever to the debts of the out- 
going members doe to the society itself. A 
reference to s. 24, Co-operative Societies 
Act, 1912, also supports the above construc- 
tion. According to 8. 24 the estate of a do- 
ceased member shall be liable for a period 
of one year from the time of his decease for 
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the debts of a registered society as they 
existed at the time of his decease. A further 
corroboration of this view may be found in 
paru. lt'-7 (ii) in Chapter 14 of the General 
Instructions, printed in the Manual for Co- 
operative Societies in the United Provinces 
U923), vol. 1, which is to the following 
effect ; 

The liquidator should also bear in mind the pro- 
visions of Ss. 23 and 24 of the Act in determining 
contributions. A past member is liable only for 
such debts of bis society as were contracted while 
he was still a member, and he remains liable for 
such debts only for two years from the date on 
which he ceased to bo a member. If, therefore, tho 
society came under liquidation after more than two 
years from tho date on which ho ceased to be a 
member, ho would not bo liable to pay any contri- 
butions. Similarly, tho estate of a deceased mem- 
ber remains liable only for one year from tho date 
of tho deceased member’s death and for such debts 
of tho society as existed at the time of his death. 

\ similar construction 'was placed upon 
tho language of S. -23 in a I R 1935 Lah 947* 
whore it was hold that though s. 23 limits 
the liability of a past member for the debts 
of the registered society, there is no limita- 
tion either in the Act or in the rules under 
the Act for a debt of a past member duo to 
a registered society. Tho decision in a I R 103C 
Lah 901,^ while dissenting from the decision 
taken in a I R 1935 Lah 947,* upon another 
fioint, did not touch the question of tho in- 
terpretation of S. 2S of the Act which did 
not arise in that case. As regards tho second 
contention put forward on behalf of tho 
appellant, it has been argued that tho award 
of Mr. Mohammad Ahmad Siddiqi must 
be disregarded as a nullity by reason of the 
fact that he had violated tho imperative 
provisions of R. 20 (7) (i), (ii) and (iii). Rule 
20 (7) (i) requires an arbitrator to record the 
evidence of parties. Rule 20 (7) (ii) re<iuires 
that a copy of the award shall be given to 
each party. Role 20 (7) (iii) requires that 
the arbitrator shall give an award within 
the time 6xed by the Registrar : provided 
that no award shall be invalid by reason of 
its being given after the expiry of the time 
fixed, if an application for extension is made 
and granted previously or subsequently by 
the Registrar. Rule 20(8) (iii), however, lays 
down that no award shall bo invalid by rea- 
son of its not complying with the provisions 
mentioned above or by reason of other irre- 
gularities. This rule seems to indicate that 
the provisions of Rule 20 (7) (i), (ii) and (iii) 
refer merely to defects of procedore and do 

1 - (’86) 22 A 1 B 1986 Lab 947, Dhaopa] v. Anjo- 
iDKkxi Dfthi AJo MahAF* 

2. (’80 28 A 1 B 1986 Lah 901 : I L R 1937 Lab 
Anjaman Dehi y. Kehar Siogb* 


not invalidate the award by reason of suchl 
defects or irregularities. Rule 20 (i 2 ) (i) and| 
(ii), however, clinches the matter as far as 
the present question goes. It runs : 

(12) (i). Any party considering itself aggrieved by 
the award of an arbitrator or arbitrators may ap. 
peal to the Registrar within one month of the date 
of the award and the Registrar shall pass such 
order as ho deems fit : Provided that the time taken 
in obtaining a copy of the award shall bo excluded 
in counting the period of one month. 

(ii). A decision of an arbitrator or arbitrators 
under these rules if not appealed against within 
the said period and an order of tho Registrar shall 
as between the parties of the dispute, not be liable 
to bo called in question in any civil or revenue 
Court and shall in all respects be final and conclu- 
sive. 

By a correction slip dated 2nd January 
1924 the words "the date of the award” in 
R. 20 (12) (i) have been replaced and substi- 
tuted by tho words "tho communication of 
the award.” It is admitted that no appeal 
was filed by tho society against the award 
of Mr. Mohammad Ahmad Siddiqi to the 
Registrar as required by the aforesaid rule 
and by tho operation of R. 20 (12) (ii) the 
decision of Mr. Mohammad Ahmad Siddiqi 
not having been appealed against became 
final and conclusive between the parties. 
According to Ex. l Mr. Mohammad Ahmad 
Siddiqi was required to give his award by 
1.5th January 1930. The case remained with 
him till a report was made by the super- 
visor of the society and tho bank to the 
Assistant Registrar in May 1931. The case 
was not traced till 1932 when Mr. Moham- 
mad .'\hmad Siddiqi submitted the award 
along with bis explanation. The papers were 
again misplaced and were not traced till 
2Cth January 1934 when it was discovered 
that the award had been mode on Ttb 
February 1930 rojecting the claim of the 
society. We, however, find that the second 
reference to the arbitration was made in 
September 19.33 and no attempt was made 
to prefer an appeal either in 1932 when the 
award came to tho notice of tho society or 
ini934 when theaward was re-discovered. In 
any view of tho matter, we are of opinion that 
even if the award of Mr. Mohammad Ahmad 
Siddiqi was invalid on the ground that it - 
was ante. dated or bad been made after the 
expiration of the time fixed for making the 
award and without obtaining any extension 
of time or because it was inoperative on the 
ground of certain prooednral defects and 
irregularities, the proper course for setting 
aside the award was by means of an appeal 
to the Assistant Registrar as provided by 
Rule 20 (12) (i). Further, we are of opinion' 
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that the secood reference to the arbitration 
of Mr. Bisaria in September 1993 while the 
dispute was still pending before lifr. Moham. 
mad Ahmad Siddiqi, assuming that he bad 
not decided the matter by then and the 
award is ante-dated, was not competent, 
and consequently all subsequent proceed, 
{logs based upon that reference must be dis- 
Iregarded as of no legal eUect upon the rights 
|of parties. The position seems to us to 
Ibe perfectly clear. Rule 20 (i) runs as 
follows : 

Any dispute toucbing the business of a register- 
ed society betneen members or past members of a 
society or persons claiming through a member or 
past member or botneen a member or a past mem- 
ber or persons so claiming and the committee or 
any oflicer or betwcou two or more registered 
liocictics, shall be referred iu writing to the Regis- 
trar. 


If the award of Mr. Mohammad Ahmad 
Siddiqi was valid, then the dispute had 
determined and there was no dispute left 
touching the business of the society between 
the past members and the society which 
could be referred to the Registrar within 
the moaning of R. 20 ( 1 ) of the Co-operative 
Societies Rules. If, however, the award was 
invalid on any grounds whatsoever, then it 
should have been set aside by means of an 
appeal and the arbitrator should have been 
asked to make a fresli award. There could, 
however, be no second reference while the 
hrst reference was pending and had not 
terminated. In this connexion an alternative 
argument has been put forward before us 
on behalf of the respondents that assuming 
that a second reference to arbitration was 
competent the award of Mr. Bisaria, dated 
17th February 1934, became final inasmuch 
as no appeal was filed against it until more 
than a year after, namely on I2th March 
1935. An appeal against a decision of an arbi. 
trator must be filed according to the provi 
sions of R. 20 (12) (i) within one month from 
the communication of the award. There is 
no evidence, however, on the record to show 
that the appeal to the Assistant Registrar 
was filed within time. Wo do not think it 
necessary to express any opinion upon this 
latter point. As regards the question of juris, 
diction of the civil Court to entertain the 
present suit reference has been made on 
behalf of the appellant to A I R 1924 Lah 418,’ 
A I R 1935 Lah 330,* A I R 1935 Lah 947/ 


^ ^18 : 71 I C 722 

vCamindara Bank, Sherpnrkalan v. Suba. ' 

^ ^ 880. Muhammad 

Barkat All v. Anjaman Imdad 


44 I C 353, A I R 1926 Nag 379,® 40 ALL 89' and 
44 Bom 582." 

AIR 1921 Lab 418®: In this case the 
plaintiff sued for a declaration that certain 
bonds alleged to have been executed by him 
in favour of tho co-operative society, called 
the Ziimindara Bank, Sherpur Kalan, were 
forgeries. The defence of the society was 
that tho civil Court bad no jurisdiction to 
hoar and determine the suit and that the 
only remedy open to the plaintiff was by 
way of a reference to the Registrar, who 
could either decide the case himself or refer 
it to an arbitrator. The plea was given effect 
to by the trial Court but was negatived by 
tho District Judge. The learned Judges of 
the Lahore High Court restored the deci. 
sion of the trial Court holding that the 
plaintiff’s suit was not maintainable in tho 
oivil Court. This decision was based ui>on 
R. 18 of the rules made by the Punjab Gov- 
ernment under the Co-operative Societies 
Act of which cl. (g) is more or less similar 
to R. 20 (12) (ii) of the Rules framed by the 
U. P. Government. It was held that by tho 
substitutional remedy provided under R. 18 
in the shape of a reference to the Registrar 
in the matter of a dispute between a mem. 
her and a society the common law remedy 
by an action in a civil Court has by neces. 
sary implication been taken away, air 
1935 Lah 330,* (col. 2 ); This was a case in 
which a society had gone into liquidation 
and the liquidator had held the plaintiff 
liable to pay a certain amount as a past 
member of tho society. The suit for a de. 
claration that bo was not liable for tho said 
amount as a contribution due from him wag 
dismissed on the ground that under s. 42 , 
sub-s. (2), cl. (d), Co-operativo Societies Act, 
the liquidator bad jurisdiction to decide the 
amount of tho contribution due from him 
and the civil Court was held to have no 
jurisdiction to go into the matter. 

u ^*"‘8 decision it 

was held that m a dispute concerning the 

business of a co.operative society the only 

^medy open to the member is to appeal to 

^gistrar; the jurisdiction of the civil 

Gourts to impugn the award is barred. The 


m' iu Q- U ^^2 : 44 I c 363, Booi 

Modho Singh v. Tabaildar of Unao. 

^ ^ ^ ^826 Nog 879 ; 94 I C 40 : 24 
N L R 6, Badaeheo v. 8. N. Falnavis. 

"• f 18) 5 A I R 1918 All 419 : 42 I 0 9G8 : 40 All 

89 : 15 A L J 863, fifathara Prasad v. Sheobalak 
Bain. 

Bom 62 : 67 I 0 423 ; 44 Bom 
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case reported in A I R 1924 Lab 418,^ quoted 
abovo was relied on. This decision was bow- 
over dissented from by a Division Bench 
of the Lahore High Court in A I R 1936 Lab 
901.- In this case the execution of an award 
settling the dispute between the society 
and its members was held by the executing 
Court as time-barred and the society again 
referred the same dispute to arbitration and 
obtained an award. It was held that the dis- 
pute between the society and its member was 
determined by the first award and the subse- 
quent dispute referred by the society to arbi - 
tration was one which under the rules made 
under S. 43 could only be decided by the 
execution Court, for it related wholly to the 
discharge of the award. It was held that the 
second award was one which could not be 
passed within the scope of the Act and the 
rules made under it and a suit could lie to 
have it declared void. Reliance was placed 
by the learned Judges on two decisions of 
their own Court in a i r 1932 Lab 53® and 
AIR 1936 Lab 631.’® In the former case the 
award of the Deputy Registrar was declar. 
od invalid by the civil Court as the sub- 
mission of the dispute to the Registrar for 
decision was not within the rules framed 
under the Act. In the latter case the awards 
made by the arbitrator were transferred for 
execution to the civil Court. The decree 
was held by the Court to be fully satisfied 
and the execution proceedings came to an 
end. The society thereupon referred the 
matter again to the Registrar and an award 
was made. In a suit filed for a declaration 
that the arbitration proceedings and the 
award were ineffectual, it was held that the 
matter could not be referred to arbitration 
again as the dispute had ended by the 
order of the executing Court, and the civil 
Court had no jurisdiction to entertain the 
suit for a declaration. 

44 I C 353,® AIR 1926 Nag 379,® 40 ALL 89" 
and 44 Bom 5$'2,® were cases whore the 
liquidator bad made certain orders of con- 
tribution against the members during the 
course of winding up of the society, and it 
was held that the civil Court had no jurisdic- 
tion to entertain the suit by those members 
to have the orders declared null and void 
under cl. (G) of 8. 42. Co-operative Societies 
Act of 1912. Reference has been made by the 
learned counsel for the respondents to a deci- 

9. (’82) 19 A I ’R 1982 LalTfia”: IS^l'C 883 : 32 
P L R 780, Mobamioad Sharif v. Uaion Bank, 
Ltd, 

^0* ^86) 22 A I R 1986 Lah 681 : IGl I C 248 : 
w F L R 866, Hira Nand v. Anjuman Imdad-i- 


A. I. R. 

sion of the Lahore High Court in A I r 1933 
Lah 442 whore it was held that the liquida- 
tor has power to determine the contribution 
to be made by a member, but he has no power 
to determine whether a particular person is 
a member or not, and if a person disputes 
his membei-ship, the dispute can be decided 
by a civil Court. Reference has also been 
made on behalf of the respondents to A I R 
1939 Lah 40.’2 A I R 1932 Cal 317 , a I R 1940 
Cal 198‘* and A I R 1940 ALL 482.’® 

It was held in A I R 1939 Lab 40 ’^ that 
whore an award made under the Co-opera- 
tive Societies Act is alleged to have been 
made without jurisdiction and not according 
to the terms of the Act, it is open to the 
person aggrieved to bring a suit to that 
effect but such objections cannot be taken 
in the execution proceedings, started in pur- 
suance of the award, the objector’s remedy 
being an appeal to the Registrar. AIR 1932 
Cal 317*® : In this case the society not only 
purported to acquire all the preference shares 
but proceeded to so modify its regulations 
ns to make itself a “pure typo society," that 
is to say to adopt a new constitution on the 
footing that it had no preference share- 
holders, and no members other than the 
registered societies who held ordinary 
shares. The plaintiff filed a suit for a dec- 
laration that the resolution passed by the 
society was ultra vires and illegal. It was 
held that the plaintiff's cause of action was 
not withdrawn from the Courts by B. 22 of 
the rules made under s. 43 ( 1 ) of the Act, 
which was to the effect that "any dispute 
touching tiie business of a registered society 
between members .... shall bo referred in 
writing to the Registrar." AIR 1940 Cal 
19d’® ; In this case it was hold that where an 
award by an arbitrator appointed under the 
rules of the Co-operative Societies Act was 
without jurisdiction or there was violation 
of the rules regulating the arbitration in 
matters of substance, a civil Court could 

11. (’83) 20 A I R 1933 Lah 442: 144 1 0 264 : 

14 Lah 708 : 34 P L R 717, Mukand Lal ▼. 
Malbotra Rank, Ilafizabad. 

12. ('89) 2C A I R 1939 Lah 40 : 180 1 0 242 ; 41 
P LR 225, Balwant Slogh v. ADjaman Irodad 
Babaml Qarza. 

13. (’32) 19 A I R 1982 Cal 317 : 139 I 0 506 : 69 
Cal 1166 : 86 C W N 414, Ramciidra Nath v. 
Balurghnt Central Co-oporativo Bank, Ltd. 

14. (’40) 27 A I R 1940 Cal 198 : 188 I 0 213 : 

I L R (1940) 1 Cal 82 : 70 0 L J 492, Ohatra- 
Scrampore, Co-operative Credit Society v. Gopa! 
Chandra. 

15. (*40) 27 A I R 1940 All 482 : 102 I 0 337 : 

1940 A L J 688, Arya Co-operativo Bank Society 
V. Shiv Obaran, 
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certainly declare it to be a nullity. AIR 
1910 ALL 182^^: In this case a dispute arose 
whether a certain person was the represen. 
tative of a deceased member of a Co-opera- 
tive Society who owed money to it. The 
Begistrar referred the matter to an arbitra- 
tor. The arbitrator passed a personal decree 
against the person. Thereupon be brought 
the suit for a declaration that the personal 
decree was null and void and that the pro- 
perty attached in execution of it was not 
liable for attachment. It was held that the 
suit was maintainable and the arbitrator 
bad no jurisdiction to pass a personal decree. 

Having regard to the trend of authorities 
cited above we are of opinion that a civil 
Court is perfectly competent to entertain a 
suit in all cases where it can be shown that 
the act of the authorities of the Co-opera- 
tive Societies is not within the 8co|)6 of the 
Act or is otherwise without jurisdiction. It 
may also be mentioned that the plaintiffs' 
liability to the Bank has already been ap- 
portioned by means of a compromise entered 
into between the Bank and the plaintiffs 
and it would not be consonant with the 
principles of justice, equity and good con. 
science to saddle the plaintiffs with the 
liability for the same amount twice over. 
We maintain the decree of the lower appel- 
late Court and dismiss this appeal with 
costs. 

g.n./r.k. Appeal dismissed. 


(28) A. I. R. 1941 Oudh 821 

Bennett J. 

Padam Singh — Applicant 

V. 

E7nperor. 

Criminal R«vn. Appln. No. 157 of 1940,D«ld. 
on 23rd January 1941. from order of Sessions Jude 
Uuao, D/. 2l8t October 1940. “ 

(a) Criminal P. C. (1898), S. 117 (3)_Scope. 
Action under section can be taken against perse 

subject to inquli 
under S. 107 in spite of order quashing inquli 

^^^victlon of accused undt 

■ V ’ merely amounts i 

termination but not cancellation altogether « 
the proceedings* 

^ furnlab socurif 
under S. 117 (8) of the Code. The applicant stoo 
surety for them. During tho proceedings againi 
thowporaonsunderS 107a person was mu?dore 

8^ 802^fl*n^ ? they wore all convicted und< 
B. 802, Penal Code, and the Magistrate before whoi 

the prt^lnge under S. 107 were pending cons 
dorod after murder that no purpose would be serve 
by Mntinuing tho proceedings and he aecordlnol 
passed an order quashing them : ^ 

mi 0/41 & 42 


Held that tho Magistrate did not by his order 
cancel those proceedings altogether, Ho merely 
termiuated them and an action could bo taken 
under S. 117 (3). (p 322 C 2] 

(b) Criminal P. C. (1898), Ss. 514 and 537 — 
Absence of evidence and linding— Effect— For- 
feiture of surety bond without recording reasons 
based on evidence is merely an irregularity fall- 
ing under Section 537. 

Tho proper course for a Magistrate proceeding to 
pass an order under S. 5U is to corn© to a finding 
based on some cvideuco th.at tho bail bond executed 
by tho surety has been duly forfeited and then 
only to issue a notice to show cause why the 
penalty should not U realised from him. But the 
omission to record tho grounds of proof not occa- 
sioning a failure of justice or prejudice to tho 
surety, is tho defect in the procedure which is 
merely an irregularity of tho kind referred to in 
B. 537 of the Code. [p 323 C 1) 

A person stood surety for persons against whom 
proceedings under 8. 107 were ponding. These per- 
sons were found guilty of an oflenco involving 
breach of tho peace during such pendency. The 
Magistrate without recording tho grounds of proof 
that the bonds had been forfeited issued notice to 
show cause why penalty should not be realized 
from the surety : 

Held that the Magistrate did not act without 
jurisdiction merely because bo failed to record tho 
reasons for holding that notice should bo issued to 
tho surety. (P 323 C 1, 2) 

(c) Criminal P. C. (1898), S. 514 _ Delay in 
proceedings — Magistrate can take steps to for- 
feit recognizance under S. 107, even after con- 
viction of person concerned of offence involving 
breach of peace. 

Tho mere fact that no immediate action under 
8. 514 is bikcn against surety of the person under 
recognizance to keep tho peace on tho conviction of 
such person of an oflence involving breach of the 
peace is no bar to tho taking of such proceedings at 
a subsequent time. Tho Magistrate can proceed to 
take stops to forfeit tho recognizance, although ho 
bad omitted to do so at tho time of the conviction 
of the person concerned : 26 All 202 ; ('26) 13 A I R 
1926 Sind ItiO and (’22) 9 A I R 1922 All 603, liel. 
on : 18 Ind Gas 403, Hot foil. [p 323 c 21 

Akhl<Kiue Husain — for Applicant. 

Government Advocate ~ for the Crown. 

Order. — This is an application in 
revision against the order of tbe learned 
Sessions Judge of Unao summarily dismis. 
sing an application in revision against an 
order passed by tbe District Magistrate of 
Unao modifying an order forfeiting certain 
security bonds passed by tbe sub-divisional 
Magistrate of Unao. The or<3er of tho sub. 
diviBiODal Magistrate, dated I2th April 1940 , 
MOWS that throe persona, namely Bachani, 
Ganga Biahun and Suraj Bakhsh Singh, 
were required to furnish security under 
8. 117 (3), Criminal R C., on 20th November 
1937 pending the completion of an enquiry 
under sub-s. (i) of that section. Each of 
them executed a bond for Rb. 1000, and the 
present applicant Padam Singh stood surety 
for each of them in this amount. It is 
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stated that during the proceedings against 
these three persons under s. 107 a man 


named Sundar Lai was murdered by them 
and that they were all convicted under 
S. S02, Penal Code. Bachani is said to have 
been hanged, and the other two to have been 
either transported or sentenced to impri. 
sonmont. Learned counsel for the applicant 
states that the conviction of the other two 
was not under s. 302, but it is so stated in 
the Magistrate's order. It is not disputed 
that they were all found guilty of an offence 
involving a breach of the peace. No action 
was taken at the time for the forfeiture of 
the bonds. The Magistrate before whom the 
proceedings under s. 107 were pending con. 
sidered after Sunder Lai's murder that no 
purpose would be served by continuing the 
proceedings and he accordingly passed an 
order quashing them, meaning by this, I 
understand, that he was not going on with 

them further. The case against the three men 

for the murder of Sunder Lai was pending at 
thedateof.this Gnal order on 21st March 1938, 
in the S. 107 case. Bachani, Ganga Bishun 
and Suraj Bakhsh Singh are said to have 
been convicted on I9th November 1933. 

Proceedings for the forfeiture of the 
bonds were taken on an application by the 
brother of the murdered man made on 3lst 
August 1939. The question of taking action 
for the forfeiture of these bonds had appar. 
ontly not been considered previously. The 
application was ordered to be put up with 
the connected file, that is the file under 
S. 107 and notice was issued to Padam Singh 
on 24th February 1940. This notice contain, 
ed full details of the bonds and the reasons 
why Padam Singh was being called upon to 
show cause why they should not be forfeited. 
Padam Singh put forward three grounds 
against the forfeiture of the bonds, none of 
which has been pressed in this application 
in revision. The first was that he was not 
liable because he had filed an application 
under the Encumbered Estates Act. The 
Magistrate was clearly justified in holding 
that this did not protect him. Secondly, it 
was contended that the bonds had not been 
stamped at the time of execution. The Magis- 
trate observed that the court-fee stamps had 
been supplied after execution of the bonds 
and that this could not make the bonds in- 
valid. Thirdly, Padam Singh said that ho did 
not understand the meaning of the bonds. 
The Magistrate disbelieved this, and there 
hu been no contention to the contrary in 
this Court. 

A number of legal points have however 


A. I. B. 

been put forward on behalf of the applicant. 
It 18 sought to show that there were legal 
defects in the procedure which invalidated 
the order. Before considering these objeo- 
tions it should be mentioned that there was 
an appeal to the District Magistrate against 
the order requiring Padam Singh to pay Es. 
3000, that is Rs. 1000 in respect of each of the 
bonds forfeited, and that the District Magis- 
trate reduced the amount from Es. 8000 to 
Rs. 2000, taking into consideration his finan- 
cial position. The first contention advanced 
on behalf of the applicant is that no action/ 
could be taken under s. 117 (3) because the) 
previous proceedings in the case under 8. lo?) 
had been quashed by the final order in those 
proceedings passed on 2l9t March 1938. I do 
not think that there is any force in this 
contention. The Magistrate did not by his 
order cancel those proceedings altogether. 
He merely terminated them. He did not 
and he could not pass an order setting them 
aside as if they bad never been taken. 
Secondly, it has been contended that the 
forfeiture of the bonds is invalid because 
there was no preliminary enquiry or order 
under s. 514, Criminal P. C. This section 
provides that when it is proved to the satis- 
faction of the Court by which a bond under 
the Code has been taken that such bond has 
been forfeited, the Court shall record the 
grounds of such proof and may call upon any 
person bound by such bond to pay penalty 
thereof, or to show cause why it should not 
bo paid. 

In the present case the Magistrate did 
not record the grounds of proof that the 
bonds had been forfeited. Ho sent for the 
record of the case under S.107 and satisfied 
himself from it that proceedings in that case 
had been dropped because Bachani, Oanga 
Bishun and Suraj Bakhsh Singh wore being 
prosecuted for the murder of Sunder Lai, 
committed while those proceedings were 
pending. Probably, though the record does 
not show this, he bad also before him some 
evidence to show that they bad all been 
convicted in this ease. There is no reason 
for holding in these circumstances that the 
Magistrate was not justified in thinking that 
the bonds bad been forfeited, and the only 
question for consideration is whether the 
subsequent proceedings were vitiated by bis 
omission to record the grounds for coming 
to this conclusion. On this point 1 have b^n 
referred to two rulings of the Patna High 
Court. In the first, A I R 1922 Pat 242,^ it was 

iTT'SS) 9 AIR 1923 Pat 243: 67 10 880: 83 Or L J 
478 : 8 P L T 881, Elahan Narayan v. Emparor. 
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held that where there has been a failure to 
carry out the express provisions of S. 514, 
the Magistrate acted without jurisdiction in 
failing to record proof before he issued notice 
to show cause and the proceedings should 
be set aside on this ground. Tho judgment 
in the case mentions that the petitioners 
bad been in no way prejudiced by the pro- 
cedure adopted, and the learned Judge only 
allowed the application because there had 
been a failure to carry out the express pro. 
visions of the law with the result that in 
his opinion the Magistrate acted without 
jurisdiction. 


In the second case, AIR 1029 PatC43,-it was 
held that the proper course for a Magistrate 
proceeding to pass an order under S. 514 is 
to come to a finding based on some evidence 
that the bail bond executed by tho surety 
has been duly forfeited, and then only to 
issue a notice to show cause why the penalty 
should not be realized from him. It cannot 
bo said in tho present case that the Magia. 
trato had no ovidenco before him that the 
surety bonds had been forfeited, ilo bad at 
least before him the record of tho proceed, 
inga under 8. 107 which showed why those 
proceedings had been dropped. With all res. 
pect for tho authorities relied upon I am 
unable to agree that in tho present case tho 
proceedings were vitiated by the failure of 
the Magistrate to record his reasons for 
jcoming to a prima facie conclusion that tho 
jbonds had boon forfeited. Ho had clearly 
'good reasons to think that they had been 
forfeited: this is not disputed. When Padam 
Singh appeared before him ho did not dis- 
pute tho facts stated in the notice which 
was issued to him, that is that ho had stood 
surety for these persons and that these per. 
sons had been found guilty of an offence 
involving a breach of the peace during the 
pendency of the proceedings against thorn 
under B. 107. Tho objections which are now 
boing raised wore not raised by Padam Singh 
when notice was issued to him. Ha did not 
object to tho procedure nor did be dispute 
the facts. The applicant not being prejudiced 
and tho omission to record tho grounds of 
proof not occasioning a failure of justice, tho 
defect in the procedure was merely an irre. 
gularity of the kind referred to in S. 637, 
Criminal P. C. In support of this view, I 
would refer to a ruling of a Bench of this 
Court in 1999 OWN 960* whero a similar 


2. (’29) 16 A I R 1029 Pat 648: 122 I C 682; 81 Or 

P L T 672,ZaImi Kahat v. Emperor. 

3. ( 40) 27 A I R 1940 Ondh 77: 184 10 742: 41 Or 
L J 92: 1989 OWN 9G0, Emperor 7 . Abdal. 


contention that a conviction under the Motor 
Vehicles Act was invalidated by a defect in 
the summons was rojocted. I do not consi- 
der that tho Magistrate acted without juris- 
diction merely because bo failed to record 
the reasons for bolding that notice should 
be issued to tho applicant. Thirdly, it is con. 
tended that proceedings for tho forfeiture 
of a bond can bo taken only by the Court 
which convicts tho person who has furnish, 
ed the hood at tho time of liis conviction. 
In support of this contention roferonco was 
made to tho case in 18 I c 103 .‘ This was a 
Full Bench caso of tho Punjab Chief Court. 
The headnoto roads ; 

If, in convicting a person of an off'.'nco involving 
tho forfeiture of a bond for keeping the peace, a 
Magistrate, who has knowledge of the fact that the 
person before him has, by bis conduct, forfeited his 
bond, docs not make any order for forfeiture, bo 
must be taken to have decided not to take action 
on tho bond in respect of that particular broi- h of 
the peace, and he cannot thereafter reconsider and 
add to bis order by directing forfeiture of tho re- 
cognizance. 

To tho contrary effect is a ruling of the 
Allahabad High Court in 26 ALL 202* whore 
it was held that tho mere fact that no imme- 
diate action under s.514. Criminal P. C., is 
taken against a person under recognizances 
to keep the peace, or against bis surety, on 
the conviction of tho former of an offence 
involving a broach of the peace is no bar to 
the taking of such proceedings at a subse- 
quent time.' Similarly, in a case of the Judi. 
cial Commissioner’s Court of Sind, AIR 1926 
SIND 180,“ it was hold that there is no objec- 
tion to a Magistrate proceeding to take stops 
to forfeit the recognizance, although he had 
omitted to do so at the time of tho convic- 
tion of the person concerned. It has also 
been argued that the proceedings should 
have been started while the interim order 
was in force. No direct authority has been 
referred to in support of the argument, and 
I am clearly of opinion that there is no force 
in it. In another Allahabad case, 44 all 657,^ 
it was held that whore proceedings for the 
forfeiture of a bond for keeping the peace 
have been commenced before the expiry of 
the period for which the bond was given, 
the fact that such period has expired is no 
bar to their continuance. It was sought from 

4 . (’13) 13 P R 1913: 14 Cr L J 67: 18 I C 403: 39 
P L R 1913 (P B), Emperor v. Mawaz. 

5. (’03) 26 All 202 : 1903 AWN 237. Emperor v. 
Raja Ram. 

6. (’26) 13 A I R 1926 Sind 180: 92 I 0 742: 27 Ct 
L J 826: 20 S L B 96, Joocnal v, Emporor. 

7. (’22) 9 A I R 1922 All 603: 68 10 847: 23 CrLJ 
623 : 44 All 657 : 20 A L J 628, Emperor v. Uma 
DattMUlr. 
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this ruling to argue that proceedings should 
have been started before the expiry of the 
period, but I do not consider that this con- 
elusion is warranted. 

It has further been argued that action 
should not ^lave been taken in the present 
case against Padam Singh at the instance of 
a private person who was merely interested 
in gratifying his spite against him. But 
action was not taken by the Magistrate with 
this object. The brother of the murdered 
man brought to his notice the fact that no 
action had been taken to forfeit the bonds 
and the Magistrate presumably considered 
that it was in the public interest that such 
action should be taken, the matter pre- 
viously having been overlooked. Lastly it 
has been argued that the amount which 
Padam Singh has been required to pay is 
very large and that it will bear hardly on 
him as ho is already hnancially embarrassed. 
The District Magistrate took his financial 
position into consideration in reducing the 
amount from rs. 3000 to Rs. 2000 and I see 
no reason to reduce it further. I can find 
no good ground therefore for interfering 
with the order passed and I dismiss this 
application. 

N.K./r.k. Application dismissed. 

(28) A. I. R. 1911 Oudh 321 
Ghulam IIasan J. 

Beni Madho — Defendant — Appellant 

V. 

Bam Nath — Plaintiff — Despondent. 

Second Appeal No. 250 of 1937, Decided on Gth 
January 1941, against order of Addl. Civil Judge 
Lucknow, D/. 29th January 1937. 

(a) Specific Relief Act (1877), S. 22— Findings 
on which trial Court refused specific perfor- 
mance set aside on appeal and specific perfor- 
mance decreed — No question of Interference 
with discretion of trial Court arises. 

findings which ultimately led 
the trial Court to dismiss the suit for specific per- 
^rmanco are sot aside on appeal by the appellate 
vwurt and specific porformanco is decreed, no ques- 
tion of interference by the appellate Court with 
the exorcise of discretion by the trial Court arises : 

10 A L J 498, Expl.-, ('80) 17 A I R 1930 All ICO 
and (’28) 16 A I R 1928 Oudh 224, Disling. 

« CP 820 0 2] 

(b) Specific Relief Act (1877), S. 22-Scope— 
Inadequacy of price, possibility of litigation for 
possession or existence of family idols are no 
grounds to refuse decree for specific perfor- 
mance of contract of sale. 

: ■ Whan a contract of sale has been entered into 
deliberately and solemnly by tho vendor with open 
eyes In the presence of the Court and with tho 
advice of connsol without tho slightest suggestion 
of the voodot having been Imposed upon and when 
tnere was ample time and opportunity for him to 


A. I, R, 

resile from the position taken up by himand either 
to tefuM to sell tho property to original purchaser 
or to sell it.to some other person for a higher price 
the mere inad<^uacy of price cannot be a sufficient 

1 00 ^^° specific performance: 6 Oal 
192 and (’33) 20 A I R 1933 Mad 736, Bel. on, 

[P 327 C 11 

So also the mere fact that the plaintifl in a suit 
lor specific performance of a contract of sale might 
have to face litigation in obtaining possession of 
the property cannot be any reason for refusing 
specific performance of the contract, nor can the 
existence of the family idols of which the defon- 
dant had agreed to give possession to the plaintiff 
TO an insuperable bar to a decree for specific per- 
formance being made in favour of the plaintiff. 

[P 827 C 21 

Haidar Husain and Bamapat Bam — 

, „ ^ for Appellant. 

L/, o, Mtsra — lor Ro^poadont. 

Judgment. — This is a defendaot’s appeal 
arising out of a suit for apeoifio perfor- 
manco of a contract of sale which was dis- 
missed by the trial Court whose decision on 
appeal has been reversed by the lower ap- 
pellato Court which has decreed the suit 
against the dofendant-appellant. It is no 
longer disputed that the defendant Beni 
Madho contracted to sell his house situate 
in Yahiaganj, Lucknow, tooneHakim Shiam 
Lai on 27th April 1935. Beni Madho had 
filed a suit for possession of certain property 
against Hakim Shiam Lai in tho Court of 
tho Subordinate Judge of Budaon, He had 
also filed an application in forma pauperis 
along with the plaint which was opposed by 
Hakim Shiam Lai, who contested the same 
on the ground that the defendant was pos- 
sessed of a bouse in Yahiaganj in Lucknow, 
which he had not included in the schedule 
of property, and that the dofondant was 
possessed of sufficient means to pay the 
court-fees. Hakim Shiam Lai offered to 
purchase the said bouse himself for Rs. 600. 
Beni Madho agreed to soil the bouse and 
further agreed that be would deliver posses- 
sion of the house if the plaintiff deposited 
the money in Court. He also promised to 
execute the sale deed within a fortnight 
provided tho money was deposited in Court 
by Shiam Lai within that time. On 28 tb 
September 1935, Shiam Lai put forward 
Bam Nath, the present plaintiff, os the 
purchaser for the same bouse on the same 
terms on which Beni Madho had agreed to 
sell it to him (Shiam Lai). Bam Nath, who 
was present in Court, supported this state- 
ment of Shiam Lai and offered to deposit 
the sum of Rs. 600 that very day subject to 
the condition that the amount was not to be 
withdrawn by Beni Madho till possession 
was delivered to Bam Nath. Beni Madho 
accepted this condition. It was also agreed 
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between Beni Madho and Bam Nath that 
the costa of the execution of the sale deed 
would be borne in equal shares by them 
but the entire costs of the registration of 
the sale deed would, in the first instance, be 
paid by Bam Nath and the sum of Bs. 600 in 
deposit would be paid to Beni Madho after 
deducting the costs of registration. The Sub. 
ordinate Judge of Budaon before whom these 
proceedings took place ordered that the sale 
deed as agreed between Ram Nath and Beni 
Madho should be completed on I 2 th October 
1936. On 12 th October 1995, Beni Madho did 
not appear with the result that his applica- 
tion to sue in forma pauperis was dismissed 
for default. No sale deed having been ex- 
ecuted by Beni Madho in favour of Ram 
Nath in pursuance of the contract of sale, 
Ram Nath filed the present suit against 
Beni Madho to enforce specific performance 
of the contract of sale. The contract of sale 
was alleged to have been embodied in Exs. l, 
2 and 8 which contained the original offer 
of Hakim Shiam Lai, the subsequent sub. 
stitution of Ram Nath as a purchaser in 
place of Ilakim Shiam Lai and the accep. 
tance by Beni Madho of the terms of the 
sale referred to above. 

Beni Madho contested the suit on the 
ground that the bouse in suit belonged to 
bis mother who had constructed it and that 
he was therefore not in a position to deliver 
the |)03so88ioD of the house. It was also 
alleged that the plaintiff did not pay in 
advance the expenses of registration with 
the result that ho was unable to execute 
the sale deed on I2th October 1935, the date 
fixed for the disposal of the application for 
permission to sue in forma pauperis. Beni 
Madho also asserted that the sale considera- 
tion agreed upon between the partie*^ was 
Bs. 520 and not ns. 500. The value of the 
bouse was alleged in the written statement 
as being over Bs. 2000. It was also alleged 
that there were certain family idols placed 
in a portion of the house to which the 
public had access. In regard to these family 
idols, the plaintiff had asserted in the plaint 
that the defendant had agreed to put the 
plaintiff in possession of the same. The trial 
Court held that the plaintiff duly deposited 
the sum of Bs. 500 by tender in Court and 
also held that the sale consideration agreed 
upon between the parties was Bs. 600 and 
not Bs. 620 as alleged by the defendant. The 
trial Court however held that the plaintiff 
did not tender to the defendant the costs of 
the execution and registration of the deed 
within the time fixed and having failed to 
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comply with the terms of the contract ho 
was not entitled to a decree for specific per. 
formanco. As regards the defendant’s plea 
that he was unable to deliver possession of the 
house because it belonged to his mother, the 
trial Court held that this fact was no bar to 
the maintainability of the suit. According to 
the trial Court, tho defendant bad contract- 
ed to sell and at the time of the contract ho 
was fully aware of the rights of his mother 
and if he chose to enter into it with his eyes 
open he could not be permitted to resile 
from the contract on that ground. The trial 
Court finally held that the term relating to 
the delivery of possession over the house by 
tho defendant as a condition precedent to 
his obtaining the sale consideration was one 
which could not be performed by tho defen- 
dant. In this connection, it was observed by 
the trial Court that the bouse was the an- 
cestral property of the defendant and the 
mother had obviously a right of residence 
and therefore the defendant could not be 
expected to deliver possession. Reading the 
terms of the contract in the light of the 
provisions of Ss. 15 and 22 , Specific Relief 
Act, the trial Court was of opinion that the 
contract was of such a nature that specific 
performance could not be granted. The 
suit was therefore dismissed. 

In appeal the lower appellate Court has 
confirmed the finding of the trial Court as 
regards the amount of tho sale consideration 
but it has disagreed with the finding that 
the plaintiff did not pay the costs of regis- 
tration of the deed in time to the defendant, 
After considering the evidence on the record, 
the lower appellate Court came to the defi. 
nite conclusion that the plaintiff bad offered 
Bs. 20 to the defendant to meet the initial 
expenses of registration but the defendant 
refused to take it without any reason. The 
lower appellate Court has also found that 
the defendant was the owner of the bouse 
and the evidence regarding the construction 
of the bouse by his mother was neither re- 
liable nor satisfactory. A further contention 
was raised on behalf of the defendant before 
tho lower appellate Court that the term 
that the defendant was not entitled to with- 
draw the sum of Bs. 500 till ho delivered 
possession of the house to the plaintiff was 
a condition precedent to the execution of 
the sale deed, and since that condition was 
not and could not be complied with no sale 
deed could be executed. The lower appellate 
Court however held that the condition for 
the withdrawal of the price from the Court 
before the delivery of possession to tho 
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j • j . wag not; a condition precedont and 

did not and could not affect the transaction 
of sale. It also found that the defendant 
wag in a position to deliver the possession 
of the house. Having regard to the findings 
at which the lower appellate Court arrived, 
It held that ss. 15 and 22 , Specific Relief Act, 
did not help the defendant’s case. As re- 
gards the price of the house, the lower 
appeUate Court remarked that the transac- 
tion wag entered into between the parties 
before the Subordinate Judge of Budaon 
and there wuld be no question of the plain, 
tiff or Hakim Shiam Lai overreaching the 
defendant. The parties entered into the 
transaction with the advice of their counsel 
who were present in Court at the time. The 
appeal was therefore allowed and the suit 
decreed with costs. 

In this second appeal preferred by the 
defendant to thir Court two points have 
been urged on his behalf. The first point is 
that the tnal Court had perfect discretion 
under s. 22 , Specific Relief Act. to refuse a 
decree for specific performance of the con- 
tract and that the lower appellate Court 
should not on appeal have interfered with 
the exorcise of discretion by the trial Court. 
Reference has boon made in support of this 
contention to 10 a L .7 40S.‘ a i r 1930 ALE 
ICO and 5 o w N 35.3 Section 22 . Specific 
Relief Act. lays down that the jurisdiction 
to decree specific performance is discretion- 
ary, and the Court is not bound to grant 
such relief, merely because it is lawful to do 
so: but the discretion of the Court is not 
arbitrary, but sound and reasonable, guided 
by judicial principles, and capable of cor. 
rection by a Court of appeal. The section 
Itself stresses the necessity on the part of 
the Court to exorcise its discretion in a 
sound and reasonable manner and not in an 
arbitrary fashion. That a Court of appeal is 
competent to intervene and correct the 
wrong done to a party if the exercise of the 
discretion has been arbitrary, is clearly re- 

the latter portion of the section 
Itself. Even in the case cited by the learned 

‘^®f®°^a°t-appellant. namely 
A I R 1930 all 106, it was held following a 

the Calcutta High Court in air 

1920 Cal 1237 that the discretion to grant or 
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j 498 : 17 I a 732, Balia Mai v. 

166 : 122 I 0 740 Daral 
7. MahabirSIngh. ’ 

^24 : 107 1 0 881 ; 6 

4 Naraia v, Mazbarul Haq, 

6 L?162 ^287 : 98 I 0 1?3 : 44 

•» ioa, Hablbot Rabman v. All Azhar. 


refuse specific performance can be exercised 
in second appeal. The trial Court in refus. 
mg to decree the suit for specific performance 
was influenced by the fact that the plaintiff 
had not paid the registration expenses before 
the date fixed for the execution of the sale 
deed and the further fact that the condition 
for the withdrawal of the price from the 
Lourt before the delivery of possession was 
a condition precedent to the execution of 
the sale deed. Its decision did not rest upon 
any express finding of hardship upon an 
examination of the various circumstances of 
the case. The basic findings referred to 
above, which ultimately led the trial Court 
to dismiss the suit for specific performance, 
were set aside on appeal by the lower appel- 
late Court. Consequently, no question of 
interference by the lower appellate Court 
with the exercise of discretion by the trial 
Court arose. In 10 a L j 493^ there was a 
finding of the lower Courts that the con. 
tract of sale conferred undue advantage on 
the plaintiff and caused hardship to the 
defendant which was not anticipated at the 
time when the contract was made. The 
learned Judge observed that the case wag 
similar to those mentioned in lllus. (e), (h) 
and (j) of 9. 22 and that he would not be 
justified in interfering with the discretion 
vested in the Courts below under s. 22 which 
they had exercised not arbitrarily but on 
reasonable grounds. 

The case in A i r 1930 ALL 160* is a wholly 
different case and has no application to the 
present case. There it was held that specific 
performance of an agreement to sale of land 
against a subsequent purchaser where the 
latter is entitled to a right of pre-emption 
again^ the person seeking to enforce the 
agreement for sale, cannot be enforced. The 
case in 5 o w N 85* related to an order of 
the trial Court in the matter of awarding 
costs and has no bearing whatever upon the 
present case. In the second place, it bos 
been argued that the circumstances of the 
present case bring the case within ol. 1 read 
with illus. (d) and cl. 2 read with lllus. (o) 
of s. 22 , Specific Relief Act, and it is argued 
that the specific enforcement of the con. 
tract would give the plaintiff an unfair 
advantage over the defendant and would 
also involve hardship upon him which he did 
not foresee. The first circumstance pointed 
out in this connection is that though the 
land upon which the house stands belonged 
to the defendant's father, yet, it was con- 
structed by bis mother and being the 
streedban property it most devolve not upon 
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the defendant but on his sister who is alive. 786^ that persons who have entered into 


I have already upheld the finding of the 
lower appellate Court on this point to the 
effect that the house belongs to the defen- 
dant and has not been proved to belong to 
bis mother. There can, therefore, be no 
question of any hardship upon the defen- 
dant as it is bis bouse which is being sold and 
not the house belonging to bis mother. 

The second circumstance pointed out is 
that tb(»value of the house is much more 
than the sale consideration agreed upon be- 
tween the parties. The lower appellate 
Court has already disposed of this conten- 
tion and I agree with its conclusion. The 
parties in this case wore dealing at arms 
length. The contract took place in presence 
of the Court and both parties wore repre- 
sented by counsel who gave their help and 
advice in the negotiation of sale and the 
preparation of the draft sale deed (Ex. C). 
When a contract of sale has been entered 
into deliberately and solemnly by the ven- 
dor with open eyes in the presence of the 
Court and with the advice of counsel with- 
out the slightest suggestion of the vendor 
having been imposed upon, aCourt of equity 
will not be entitled to interixjse its aid on 
the ground of inadequacy of price. Reference 
may be made in this connexion to a decision 
of their Lordships of the Judicial Committee 
in 5 Cal 192® where it was held that a party 
seeking to sot aside a transaction on the 
ground of inadequacy of consideration must 
show such inadequacy as will involve the 
conclusion that be either did not understand 
what he was about, or was a victim of some 
imposition. The following passage at p. 19G 
of the report may also be quoted with ad- 
vantage as being fully apposite to the case : 

Tbo question then reduces Itself to whether 
there was suoh an inadequacy of price as to bo a 
sufficient ground of itself to set aside the deed. 
And upon that subject it may bo as well to read a 
passage from the ease in L R 2 Boot Ap C* in 
which Lord Wostbury very shortly and clearly 
stated the law upon this subject. He says : The 
transaction having been clearly a real one, it is 
impugned by the appellant on the ground that ho 
parted with valuable property for a most inade- 
quate consideration. My Lords, it is true that 
there is an equity which may be founded upon 
gross inadequacy of consideration, but it can only 
be whore the inadequacy is such as to involve tbo 
conclusion that the party either did not under, 
stand what ho was about, or was the victim of 
some imposition. 

Ifc was similarly held in A I R 1938 Mad 

5. (’77) 8 Col 192 : 1 C L R 107 ; 8 Bar 760 (P C), 
Administrator-General of Bengal v.JnggeswarRoy, 
€. L R 2 Scot Ap 0, Tonnont v. Tennent, 


contract to carry out certain things should 
not be allowed lightly by Court to break 
their given word on the ground of mere 
technical pleas or imaginary hardship. In 
tbo absence of adequate grounds, specific 
performance should not bo refused. It was 
observed in tliis case that tbo term "hard- 
ship on the defendant" used in 8.22 (2), 
Specific Relief Act, is used in the sense of 
some collateral hardship and not merely tbo 
diminution of the purchase money. The 
illustrations which are all based on English 
law clearly show this and tbo term hard- 
ship is used in the same senso as it is used 
in English law {vide, Fry on Specific Perfor- 
mance, chap. C). From tbo circumstances 
established in the present case, it is dillicult 
to see bow the plaintiff obtained any unfair 
advantage over the defendant or in what 
manner the performance of the contract 
would involve any hardship on the defen- 
dant which be could not have foreseen. It 
has been stated on behalf of the defendant 
appellant that his client was interested in 
undervaluing bis property so as to evade tbo 
payment of the court, fees and therefore had 
no alternative but to accept the offer of Ra. 
600, which had been made by Hakim Sbiam 
Lai. It is admitted that there was a prior 
encumbrance of Rs. 700 upon this house and 
the offer to purchase the house for Rs. 500 
subject to the prior encumbrance was made 
on 27th April 1986. The defendant agreed to 
sell tbo bouse on tbo same terms to Ham 
Nath on 28th September 1935, nearly five 
months after. There was ample time and 
opportunity for tho defendant to resile from 
the position taken up by the defendant and 
either refuse to sell the house to Ram Nath 
or to sell it to some other person for a higher 
price. Lastly it has been contended that the 
house being in the possession of Mt. Bittan, 
tbo sister of the defendant, the plaintiff 
might have to face litigation in obtaining 
possession of the house. Whether this is so 
or not, I cannot hold that this can be any 
reason for refusing specific performance of 
tbo contract, nor can the existence of the 
family idols of which the defendant had 
agreed to give possession to the plaintiff be 
an insuperable bar to a decree for specific 
performance being made in favour of the 
plaintiff. Reference has been made in course 
of the arguments on behalf of the defendant- 
appellant to the provisions of s. 15, Specific 

7. (’83) 20 A I R 1933 Mad 736 : 146 I 0 1023:65 
M L j 491, Moldecn Rowthor v. Chaturbuja Daa 
EuBbal Das & Sons. 
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Relief Act. This section deals with the 
specific performance of a part of the con- 
tract, where the part unperformed is large, 
iiaving regard to the findings in the present 
case, no question of the applicability of s. 16, 
Specific Relief Act, can possibly arise. The 

appeal therefore fails and is dismissed with 
costs. 

N.k./b.k, Appeal dismissed . 


A. I. B. 
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Thomas C. J. and Ghulam Hasan J. 
Sheoamhar Ban — Deft. 1 — Appellant. 

V. 

Nohan Ban, Plaintiff and another, 

Defendant 2 — Respondents. 

No. 03 of 1940, Decided on 
IGth January 1941, against order of civil Judge 
Gondai D/- 4th November 1940 ^ 

(a) Civil P. C. (1908). O. 40, R. 1 _ Where 
property IS in medio receiver may be appointed. 

Where there are rival claimants to the property 
n dispute and the property has been in medio 
i. e., has never been in the possession of any of the 
parties to the suit since the death of the deceased 

eituation is fraught with the pos. 
slbility of waste and mismanagement, it is omi- 

appf^intment of a receiver • 

Koi 0? 24 A I R 1937 Oudh 280 • 

( 39) 2G AIR 1939 Oudh 61 ; ('39) 2G A I R 1939 

w p illVn^ ^ « 1^39 Oudh 229 and ('28) 
!•> A IR 1928 PC 49, Ezpl.', (1850 63)4 IIL 1031 

r”p ^ (P 331 0 1] 

(b Practice -Duty of Court-Interim ordei 

Con« interim questions in suit 

flaW M -.t" on merits of 

<3cc5^1ing interim questions arising in a 
1 to express any opinion one 

as regards the merits of the claim 
of either party to the property in dispute as there 

tein^ running the risk of the opinion 

teing used in such a way as to prejudice the case 
of either party. [P 831 C ll 

id Receiver — Appointment of — Appellate 
dlscretion^'^**^ interference with trial Court’s 

Where the trial Court, with whom the discre- 

hM not been shown to have exorcised such disoro! 
Mflv fashion, Illegally or impro. 

interfere with the 
M it * discretion. [p 83i 0 1) 

R Shamim— for Appellant.'^ 

n. H.spo„a,nt 1 . 

Thomas C. J. _ This is an appeal by 
defendant i against the order dated 4 th 
November 1940, passed by the civil Judge of 
Gonda for the appointment of a receiver in 
a ^nchng suit between the parties. The 
plainticf-respondent filed a suit on ifibh 
^ptember 1940, for a declaration that he is 
J- math Srinagar, pargana and 
dis^ofc Gonda. and is the heir of Mahant 
fr^endra Ban, deceased, and in the capacity 
of mahant and heir he is entitled to get 


possession and occupation of certain proper- 
ties in the district of Gonda. a list w^be^f 
was attached to the plaint. He also prayed 
for a decree for possession in respect of wr- 

Anohalapur 

thA^^nl The ground^of 
the plaintiff g claim was that there is an 

ancestral math of the Nihang Faqirs of 
Ban Sanyasi class in village Srinagar, par- 
pna and district Gonda existing from Shahi 
times. According to the plaintiff the mahant 
of this sect had always been a* Nihang 
Goshain. Mahant Eajendra Ban, the last 
the said Asthan, having died on 
iGth.iTth March 1940, without leaving any 
disciple, the plaintiff claimed to be the 
nearest heir, both legally as well as accord, 
mg to a custom, to the deceased mahant 
according to a pedigree set out at the foot 
of the plaint. The plaintiff further alleged 
that on Gbh September 1940. the Visnami 
and Sanyasi Faqirs assembled at the Math 
and in the presence of respectable persons 
admitted him to be a competent person for 
the mahantship and to be the nearest heir 
of the deceased mahant Rajendra Ban. The 
aforementioned Faqirs conferred on him the 
tilak and ebadar (token of mahantsbip) and 
declared him ns the mahant of the said 
math . The appellant, who is defendant!, filed 
a writton statement contesting the claim. 
The appellant denied the pedigree set up 
by the plaintiff in so far as his connexion 
with the founder of the math and the suc- 
cessive mahants was concerned. The appel- 
lant on the other hand claimed exclusive 
right to succeed as the mahant and alleged 
that on the ISth day ceremony a bhandara 
of the deceased Mahant took place and he 
had been properly selected as the mahant 
of the said Asthan after due ceremonies. 
There was another defendant impleaded in 
the case as defendant 2 but he does not 
appear to have filed any written statement 
and although notice has been served on him 
in the present appeal bo has not put in 
appearance. He did not turn up in the trial 
Court in spite of service. He has been im- 
pleaded as defendant 2 in the cose because 
he filed an application for mutation in May 
1940 in the revenue Court. 

The plaintiff filed an application on 19th 
September 1940, for the appointment of a 
receiver. The ground of the application was 
that the appellant had no right of any sort 
in the property of the Asthan. He was 
neither a Goshain nor was be entitled to 
succeed as the mahant of Asthan Srinagar 
under law or custom. The plaintiff asserted 
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that bis owD title to the property was ud- 
assailable. It was further stated that upon 
the death of the deceased mahant the Sub. 
Divisional Officer of Tarabganj visited the 
Astban and locked up all the moveables 
except some articles and that the Tahsildar 
of Gonda subsequently prepared a list of all 
the articles. It was alleged that many of these 
articles were found missing when another 
Tahsildar subsequently visited the Astban. 
Aoyclewasallegedto have been given by the 
appellant to the patwari of village Srinagar 
and a motor-car had been given away to one 
Pandit Raj Kishore Upadhyay. Fifty thou- 
sand bricks out of four lakhs lying in the 
kiln, which had been started by the deceased 
mahant, were said to have been removed 
from the kiln. There were many decrees 
and debts which were likely to become time* 
barred if necessary proceedings were not 
taken in time and there was a largo amount 
of money in fixed deposit of the Allahabad 
Bank which was to mature on 2 nd Decem- 
ber 1940, and the math was liable to suffer 
loss if the deposit was not renewed. The 
immovable property situate in Gonda had 
been attached by the Deputy Commissioner 
in connexion with the arrears of revenue 
and was still under attachment. Theappel- 
lant had taken possession of the pukhtadari 
land in village Anchalapur, district Bah. 
raich, and was misappropriating the income 
of that property. The appellant was posses- 
sed of no property and it would bo diflicult 
to realize any mesne profits from him in 
the event of a decree being passed in the 
plaintiff's favour. 

A written reply was filed in answer to 
this application by the appellant in which 
the allegations were generally denied, parti, 
cularly those relating to the disposal of the 
bicycle and the motor-car and the removal 
of the bricks. The appellant asserted that 
he WM in possession of the entire moveable 
and immovable property owned by the 
Astban since the death of the deceased 
mahant, except some moveable property, 
which had been looked up by the Sub- 
Divisional Officer, and he continued to re- 
main in possession, making collections and 
paying Government revenue until ist June 
W40, when the Deputy Commissioner of 
Gonda attached all the property in Gonda 
district under s. 160 , Land Revenue Act, 
leaving undisturbed the possession of the 
api^Uant over certain sir and khudkasht 
lands. ^ The appellant had further obtained 
mutation in regard to the villages situate in 
Tabsil Utraula, district Gonda, and the 


pukhtadari rights in Bahraich district. He 
had further been in possession and occupa. 
tion of the math and had been conducting 
all arrangements for the worship of the 
math. The right of the plaintiff to obtain 
an order for the appointment of a receiver 
was emphatically denied. 

The learned civil Judge after hearing both 
parties allowed the application and appoint, 
ed one Mr. Jwnla Prasad Sinha as receiver 
over the entire properties belonging to the 
math and directed him to take possession at 
once from the Deputy Commissioner. The 
receiver was directed to deposit the valu- 
ables in some bank or in the treasury and 
the other moveables in the nazarat. He was 
further directed to make proper arrange- 
ments for the custody of the live stock and 
manage the zamindari properties in accord, 
ance with the rules of the Court of Wards. 
He was allowed ten per cent, as bis remu- 
neration over the actual collections in addi- 
tion to the expenses of management. The 
learned Judge held that there was no reli- 
able evidence of the appellant's possession 
over the property since the death of the 
deceased Mahant and there was very great 
danger of the income of the property being 
spent over the litigation instead of over the 
purposes for which the endowment exists. 
He was of opinion that both the claimants 
in the case were of the mendicant class 
having no property in their possession and 
the loss, if caused by waste and mismanage, 
ment, will not be liable to be compensated. 
Wo understand that the receiver has taken 
possession of the property in dispute with 
the exception of village Anchalapur and 
some sir lands being still in the possession 
of the applicant, cash in the bank and 
moveable property in the math. 

We have heard learned counsel on both 
sides at some length and we are of opinion 
that the order of the lower Court appointing 
a receiver should be maintained. Mahant 
Rajendra Ban, the deceased mahant, died on 
17th March 1940. (His Lordship after refer- 
ring to certain disputes in connexion with 
the property, proceeded.) The position there- 
fore is that at the time of the death of the 
deceased mahant on I7th March 1940 neither 
of the parties was in possession of the pro- 
perty in dispute and the possession, if any, 
exercised by the defendant-appellant was in 
no sense a possession in his own right, nor 
can it be said that it was peaceable or undis- 
turbed because it is clear from the circum- 
stances of the case that the Sub. divisional 
Officer upon finding that the deceased 
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Mahanfc had left no disciple took immediate 


action in locking the moveables and prevented 
the scramble by allowing the defendant- 
appellant to perform the kriya karma cere- 
monies of the deceased mahant and for the 
aforesaid purposes to make certain collections 
of the rent. It is also clear that in view of 
the rival claims having been put forward in 
the mutation Court the revenue authorities 
anticipated a scramble for forcible posses, 
sion and consequently recommended attach, 
ment of the property with a view to securing 
the reali;^ation of the Government rovonye, 
and this attachment accordingly took place 
on 1 st June 1940. Neither party having been 
in possession of the property from I7th 
March 1940 till 1st Juno 1910 when the at- 
tachment took place, the property must be 
considered to have been in medio and the 
possession of the Deputy Commissioner 
must therefcfe be deemed to be the posses- 
sion of the rightful owner of the property. 
The observations of Lord Cranworth in 4 
n L 1031,* so often quoted in cases arising 
under 0. 10 . R. l. Civil P. C., are fully nppli. 
cable to the circumstances of the case. It 
was observed in the said case : 

In such cases the Coart mustofoecessitycxcrciso 
n discretion as to wbothor it will or will not inter- 
fere by this kind of interim protection of tbo pro- 
porty- Where indeed the property is as it were in 
medio in the enjoyment of no one, the Court can 
hardly do wrong In taking possession. It is the 
common interest of all p.artios that theCourt should 
prevent a scramble. Such is tbo case when a ro- 
colvor of a property of a deceased person is appointed 
pending a litigation in the Ecclesiastical Court as 
to the right of probate or administration. No ono 
IS in the actual lawful enjoyment of property so 
circumstanced, and no wrong can be done to any 
one by taking it and preserving it for the benefit 
of tho successful litigant. But where the object of 
the plaintiff is to assert a right to property of which 
tho defendant is in tho enjoyment, tho case is 
necessarily involved in further questions The 
Court by taking possession at the instance of tho 
plaintiff may bo doing a wrong to tho defendant 
In some cases an Irreparable wrong. 

Reference was made on behalf of the 
defendant. appellant to 193G OWN 4G6,- 1937 
OWN 197,3 1938 OWN 1153,* 1939 OWN 69® 
1939 O w ^d A^i.’ It was held 

1. (1860-53) 4 ir L C 1031. Owen v. Homan. 

OWN 48G : IGl I C 838, All Raza 
Khan v. Nawazish All Khan. 

28(^166 I 0 983: 1937 
RazaKbanv.NawazishAH Khan. 

: 178 I C 726 : 1938 

n Bidnrramji v. Kesho Ramjl. 

*A Oudh 94 : 179 I 0 246 : 1939 

Singh v. Jadnnath Singh. 
ioafA w 6^1* °*3dh 229 : 14 Luck 666 : 

720 (P r? P 0 49 : 65 I A 181 : 66 Cal 

(p C), Benoy Krishna v. Satlsb Chandra. 
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in 1936 0 w N 460=> that tha question whether 
a receiver should be appointed cannot be 
decided on the rulings but according to the 
circucnstances of each case. It was further 
held that in order to succeed in getting a 
receiver appointed tho plaintiff must show 
that prima facie he has tho title and that 
the defendant has no title. In that case tho 
mutation Courts in Oudh and Lahore had 
decided the matter in favour of the defen- 
dant. It was held therefore that the Court 
could not at that stage decide the entire case 
by holding that the revenue Courts were 
wrong and prima facie tho defendant had 
no title and that the plaintiff had title. The 
decision in the original suit reported in 1936 
OWN 466* came up in appeal before a 
Bench of this Court and is reported in 1937 
OWN 197.3 jj. held, condrming the de- 
cision, that the appointment of a receiver is 
a matter entirely within the discretion of 
the trial Judge and unless it can be shown 
by the applicant that the trial Judge has 
not exorcised a judicial discretion in the 
matter, he cannot succeed in an appeal filed 
by him against tho order of tho trial Judge 
rejecting his application for the appoint- 
mont of a receiver. It was also held that 
where tho defendant in a suit has been put 
in possession of tho properties in dispute by 
the revenue Courts after contest on the 
ground of his prima facie title to them, it 
would not be just and convenient for the 
Court to deprive him of that possession and 
to appoint a receiver in his place to manage 
the property. 

The case in 1938 OWN 1169* was a case in 
which the defendant had been in peaceable 
possession for about 16 years without objec- 
tion on behalf of anybody and it was held 
therefore that it would not be in tbo inte- 
rests of justice to deprive him of bis posses- 
sion at the instance of a plaintiff who bases 
his claim on a custom denied by the defen- 
dant. It was further ruled that in matters 
which lie within the discretion of the trial 
Court such as under 0.40, R.i, Civil P. 0., 
the appellate Court should not interfere 
with tbo trial Court's discretion unless that 
discretion has been exercised illegally and 
improperly. The two cases reported in 1999 
O W N 69® and 1939 OWN 616* are wholly 
inapplicable as in both those cases there bad 
been a decision on the merits deciding tbo 
rights of the parties in the property con- 
cerned and there could be no question of tha 
appointment of a receiver in such a case. 

The case in 65 I A 181^ was a case in which 
their Lordships of the Judicial Committee 
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upheld the order of the High Court: dis- 
charging the order of the trial Court 
appointing a receiver in respect of the pro. 
perties which had been in the mabant's 
posseaeion and enjoyment for a considerable 
number of years and were bis self-acquired 
properties. Their Lordships observed that 
the order of the trial Judge appointing a 
receiver over properties, which had been in 
the possession of the defendant for a long 
time as his self. acquired properties, was not 
altogether within the principles of a judi- 
cial exercise of discretion, and althongh the 
order of the trial Court is no doubt dis- 
cretionary in such a case yet that discre- 
tion is liable to interference if is is not in 
accordance with the principles on which 
judicial discretion must bo exercised. If the 
appellate Court in such a case concludes 
that proper discretion was not used by the 
Court below, it is free to exercise its own 
discretion in the matter. 

As regards the merits of the claim of 
either party to the property in dispute, we 
consider it obvipusly mndesirable to express 
any opinion one way or the other without 
inning the risk of its being used hereafter 
in such a way os to prejudice the case of 
either party. It is enough for our purposes 
to state that the questions raised by both 
parties as regards their title to the property 
in dispute are serious questions to be tried 
jat the hearing of the case and it would be 
iextremely unwise to prejudge the matter at 
[this stage of the case. There is no doubt 
however that in a case such as the present 
where there are rival claimants to the pro- 
perty in dispute and the property has never 
been in the possession of any of the parties 
Ito the suit since the death of the deceased 
jowner and the situation is fraught with the 
possibility of waste and mismanagement it 
would eminently be a case for the appoint- 
ment of a receiver. We are further of opin- 
ion that the trial Court, with whom the 
discretion under o. 40. R. i, Civil P. C.. pri- 
marily vests, has not been shown to have 
exercised such discretion in an arbitrary 
fashion, illegally or improperly. The result 
therefore is that we uphold the order of the 
lower Court and dismiss the appeal with 
Msts. In addition to the directions given by 
the trial Court in its order we direct that 
as regards the property entered in list E of 
the plaint the receiver shall renew the fixed 
de^sit in the AUahabad Bank in the name 
of the lower Court for a period of one year 
in the first instance, and further the cash 
certificates shall remain invested as before. 
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The interim order dated 25th November 1910 
passed by us is discharged, excepting in so 
far as it relates to the furnishing of the 
security by the receiver and the rate of 
remuneration allowed to him. 

n.k./R.K. Appeal dismissed. 
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Yorke and Agarwal JJ. 

Pt. Mohan Lal and another — 

Plaintiffs — Appellants 

V. 

Pt. Pam Dayal and others — 

Defendants — Respondents. 

First Appeal No. 55 of 1937, Decided on 2Gth 
February 1941. against order of Civil Judge, Kheti, 
D/. 15th January 1937. 

(a) Hindu law — Joint family — Ancestral pro- 
perty— Property inherited from maternal grand- 
mother is not ancestral — Brothers take it as 
tenants-in-common. 

Property inherited by the brothers in a joint 
Hindu family from their maternal grandmother 
Is not ancestral property. The brothers take it as 
tenants-in. common and not as joint tenants ■ 
(’37) 24 A I R 1937 P C 233, Bel. on ; 26 Mad C78 
(P C), Dating. [P 333 c 2] 

(b) Hindu law — Joint family — Family can be 
joint without joint family property — There is 
presumption of joint family but no presumption 
of joint family property without nucleus— Bur- 
den to prove separation is on party alleging it. 

Under the Hindu law, there can bo a joint family 
without any joint family property. There is a pre- 
sumption of joint family though there may not bo 
a presumption of joint family property without a 
nucleus. The burden to prove termination of joint 
family is on the party alleging the same : (’26) 13 
AIR 1926 Mad 273, Bel, on. [P 333 C 2j 

(c) Hindu law — Joint family — Brothers form- 
ing joint family — One of them taking ornaments 
of his wife and utensils got by him in his first 

marriage when leaving family for service He 

cannot be said to have separated even if he took 
some joint family property with him along with 
aforesaid articles. 

Where ono of the brothers forming a joint Hindu 
family takes his wife’s ornaments and the utensils 
which he got in his first marriage along with him 
when leaving for service it cannot be said that be 
separated from the family even if he takes away 
some joint family property with him. (P 334 C IJ 

(d) Hindu law — Joint family — Members can 
have separate property _ Fact of their keeping 
tneir earnings separate Is not enough to show 
separation* 

Tho membots of a joint Hindu family can havo 
^parato property and the fact that they used to 
keep their earniogs separately is not enough to 
show that thay had 6oparated« [P 834 C 2] 

(e) Hindu law — Joint family ~ Separation^ 

Each case depends on its own facts Brothers 

in service^Fact of their living separately affords 
little evidence oi separation. 
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For determining separation of a joint Hindu 
family each case must be decided according to its 
, oircumstanccs. The fact of the members of a joint 
family living separately at places where they hap- 
poned to bo posted on account of their being in 
Mrvice affords very little evidence of separation : 

( 28) 15 A I R 1928 Oudh 609, Bef.\ (’84) 21 A I R 
1934 Lah 707, Disting. [P 334 c 2] 

(0 Hindu law — Joint family _ Member ac- 
quiring separate estate—Person alleging amal- 
gamation of separate estate with joint family 
property must show unequivocal intention on 
part of member acquiring separate estate to 
amalgamate it with joint estate — Question de- 
pends on intention to be Inferred from evidence 
adduced. 

Where it is shown that property has been 
acquired as a separate estate by a member of a 
joint family and it is alleged that he had chosen 
thereafter to amalgamate that separate estate with 
the joint estate, it is for the person so alleging to 
show that there was an unequivocal intention on 
the part of the person who acquired the property 
to amalgamate it with the joint estate. The ques- 
tlon depends upon intention which must t)e in- 
ferred from all the evidence which is adduced : 18 
Cal 341 (P C), {‘33) 20 A I R 1933 Oudh 

482, Itcl. on ; Case law referred. [P 335 C 2] 

L. S. Misra — for Appellants. 

JI. S. Gupta — for Respondents. 

Judgment. — This appeal arises out of a 
suit brouglit by the plaintilfs-appellants for 
partition of a house in Lakhimpur. They 
claimed that they and their father bad con- 
tributed Rs. 6780.13-0 and the defendants' 
father Rs. 2493 in its construction, and the 
shares in the house wore in proportion to 
the amounts contributed by them. The lower 
Court held that the plaintiffs' share was 
one. half only. The following genealogical 
table shows the relationship of the parties • 

P. BECHE LAL 


P. Badri Narain P. Chhabnath 


P. irohan Lal p. Murlidhac 
Plfl- 1 plfl. 2 

^ . I 

First wife • Second wife 
P. Shambhu Dayal 

died Id 1911 1 


■'ll 

P. Ram P. Sheo P. Har P. Din 
Dayal Dayal Dayal Dayal 

deft. 1 deft. 2 deft. 8 deft. 4 

Beebe Lal was a resident of village Kuta- 
har in the Sbahjebanpur district. He mar- 
ried Mt. Munni, daughter of Eanbai and 
Mt. Maina, in Lakhimpur and went to live 
there. One Makban bad made a gift of 
kachcha house in Lakhimpur to his sister 
Mt. Maina. Beebe Lal lived in that house 
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and died about the year 1S80 leaving two 
sons, Badri Narain who was then in service 
in Bhinga estate, and Chhabnath who was 
at that time six years old. These two bro. 
there inherited the kachcha house of Mt. 
Mama, their maternal grandmother. Chhab. 
nath entered service in 1895 in the education 
department and went to Ghazipur. Badri 
Narain was also in Government service. 
Chhabnath died on 2lst October 1918 , and 
Badri Narain in July 1914. Chhabnath 's son 
bhambhu Dayal from his 6rst wife had 
predeceased him in 1911 . The plaintiffs' case 
19 that Badri Narain and Chhabnath were 
separate and not members of a joint Hindu 
family after 1895 when Chhabnath entered 
service, that there was no ancestral pro- 
perty and each brother was separate owner 
of his earnings, that in 1908, the major por- 
tion of the house in question was built on 
the site of the old kachcha house and some 
other land taken from the Mabewa estate, 
that Badri Narain spent Rs. 3415 and Chhab. 
nath Rs. 2493 on the construction and that 
further constructions were made in 1912 and 
1913 by the plaintiffs at a cost of Rs. 33G5.13.0. 
The plaintiffs claim that as their father and 
the defendants' father were separate each 
was owner in proportion to the amount 
contributed by him over the constructioo 
of the house. 

The defendants’ case is that Badri Narain 
and Chhabnath were both members of a 
joint Hindu family and the bouse was built 
in 1908 with joint capital and even if Badri 
Narain spent more than half the money, it 
was never his intention that the house be 
not considered to be joint family property, 
that after the death of Chhabnath, Badri 
Narain realized Rs. looo, the insurance money 
and provident fund of Chhabnath and so 
even if he had spent more than half over 
the house be had been paid off and that if 
the plaintiffs' father bad spent more money, 
the defendants' father and their deceased 
brother Shambhu Dayal spent more time 
over the supervision and on that ground also 
the plaintiffs were not entitled to more than 
a half-sbare. The plaintiffs' allegation that 
the constructions in 2912 and lOiS were made 
by them with their own money was not ad- 
mitted by the defendants, and it was said 
that the defendants’ father had also coo- 
tributed towards those constructions. The 
learned Civil Judge framed six issues : 

1. Were Badri Narain sod Obbabnatb member 
o( a separated Hindu family? 

2. If it be found that the family was joint, then 
was it tbe intention of tbo parties that tbo property 
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Id sqU should belong to the members in proportion 
to their contributions? 

8. If it be found that the family was separate, 
then are the plaintiSs entitled to a share in the 
bouse according to their contributions? 

4. What is the amount of contribution made by 
the plaintiffs’ father and the plaintiffs in the house 
in suit? 

5. Can the plaintiSs not claim a share of the 
house equal to their contributions for reasons 
alleged ? 

C. To what relief are the plaintiSs entitled? 


He held that Badri Naraio and Chbab- 
natb were memberB of a joint Hindu family. 
He decided issues 3 and 8 in favour of the 
defendants and held that it was not proved 
that excepting the amount of Rs. 341& spent 
by Badri Narain, anything more was spent 
on the house by Murlidhar himself. These 
findings are challenged in appeal. The first 
point which arises for our decision is wbe. ' 
tber Badri Narain and Chhabnath were 
members of a joint Hindu family when the 
house in question was built, that is from 
1908 to 1913. The learned counsel for the 
appellants took pains to show that there 
was no ancestral property and Beche Lal 
was in strained circumstances when he died, 
but it does appear from Exs. A-61 and A-52 
the wajib-ul-arz of village Naurangabad and 


extract from the khasra kisbtwar of that 
village respectively that Beche Lal and one 
Lala Kurmi got three katbal trees and a 
grove under an order dated 20th July 18G9. 
It was also contended on behalf of the res. 
pondonts that the bouse received by Badri 
Narain and Chhabnath from Mt. Maina, their 
maternal grandmother, was ancestral pro- 
perty. Eeliance was placed on 26 Mad 078* 
for the proposition that two brothers who 
inlierited property from their maternal 
grandfather took it as joint tenants with 
benefit of survivorship and not as tenants 
in common. That case was distinguished by 
the Privy Council in air 1937 p c 233 =* and 
it was hold that the estate which is inherit, 
ed by a father from his maternal grandfather 
cannot be held to bo ancestral property in 
which his son has an interest jointly with 
him. The above is discussed in Mulla’s Hindu 
Law, Edn. 9 at pages 240 and 241 : 

It is submitted that the docisiou in the earlier 
case must be confined to its own facts, and it was 
not Dccwary there to decide, nor was any opinion 
expressed on the precise question whether the pro. 
porty which a Hindu inherits from bis maternal 
grandfather is ancestral property la the technical 

: 29 I A 166 : 12 M L J 299 
U Venkayyamma Garu v. VeDkataramanay* 
yamma Bahadur Garu. 

^ ® p 0 238 ; 169 I 0 1 : 04 I A 
260 : I L R 1937 All 656 5 81 8 L R 690 {P C). 
Muhammad Husain v. Klabva Nandan. 


sense. Should this question arise hereafter, it will 
have to bo answorod io occordaoco with tho deci- 
sion in the later case. 

In this case the property was inherited 
from a maternal grandmother and not from 
a maternal grandfather. Mulla at page 241 ^ 
has observed : 

Excludiugtbo doubtful case of property inherited 
from a maternal grandlather. it may be said that 
the only property that can bo called ancestral pro. 
petty is property inherited by a person from his 
father, father’s father or father’s father’s father. 

We are of opinion that the old kachcha 
house inhorited by the two brothers from 
Mt. Maina was not ancestral property and 
the two brothers got it as tonauts-in. com- 
mon and not as joint tenants. Wo therefore 
hold that tho only imnuovablo proi)erty 
which cau bo called ancestral in the posses. 
sioD of tho two brothers was that obtained 
under the order dated 20th July leo'.t, that is 
a share in throe kathal trees and a grove. 
The point whether the two brothers had 
any joint property or not is not of any im. 
portanco because it is not necessary for a| 
joint family to have joint family propertyl 
also. Mulla’s Hindu Law, s. 212 , cl. 2 runs asl 
follows : 

The joint undivided family is tho normal condi- 
tion of Hindu society. An undivided family is 
ordinarily joint not only in estate but also in food 
and worship. Tho existenco of joint estate is not 
an csEOQtial requisito to constitute a joint family 
and a family which does not own any property 
may nevertheless be joint. 

It was hold in 49 Mad 93* that under the 
Hindu law, possession of joint family pro. 
porty is not a necessary requisite for the 
constitution of a joint family. Dr. Gour in 
his Hindu Code, Edn. 3 , Art. 1174, p. 590 says: 

The strength of the family liesinthojointfamily 
property. Without such property a joint family is 
conceivable but then this jointness would have no 
meaning, since such families may possess certain 
personal rights in common but they are compara. 
lively of little account. Tho importance of a mint 
family therefore lies in the fact that It possess^ all 
Its property in common. As such, members have 
mutual rights and obligations with reference to it. 
But while Hindu l.aw postulates and presumes the 
existence of joint family, it does not either postulate 
or presume the existence of joint family property. 

Wo are of opinion that there can be a 
joint family without any joint family pro- 
petty and there is a presumption of joint 
family though there may not be a presump, 
tion of joint family property without a 
nucleus. The burden of proof was on the 
plaintiffs to establish that the joint family 
of Badri Narain and Chhabnath terminated 
in 1895 when Chhabnath entered service. 

37('26) 18 A I R 1926 Mad 278 : 93 I C 66^^49 
Mad 98 : 60 M L J 418, Janskiram Chettv v 
Nagamooy Mudallar. ' ' 
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The plaintiffs’ counsel stated in the trial 
Court that he alleged separation on the 
ground that there was no ancestral property 
in the family and Badri Narain had his own 
earnings and he simply brought up Chbah- 
nath and got him educated and employed 
and after employment Chbabnath remained 
separate from Badri Narain with his wife 
and children and never contributed any. 
thing towards the funds of Badri Narain. It 
was admitted that there was no occasion for 
partition and so no partition was ever effect- 
ed. There was admittedly no partition even 
of the small joint property, the katbal trees 
and the grove, which the two brothers had. 

The plaintiffs have relied on some oral 
and documentary evidence to prove that 
the two brothers were separate. Murlidhar. 
plaintiff, stated that there was partition of 
the family moveable property between Badri 
Narain and Chhabnath. Be further stated 
that his father handed over all the property 
belonging to his uncle Chhabnath and aunt 
at the time of the latter’s departure to 
Ghazipur whore he was posted in the year 
1895, and later on when they came back to 
Lakhimpur they kept their belongings with 
them and that was the only partition which 
was effected between his father and uncle, 
lie admitted that there was never any divi- 
sion between his father and uncle in the 
way that the property was divided half and 
half between them and that his father gave 
away the ornaments which ho had given to 
bis aunt at the time of her marriage and 
also the utensils which his uncle had gob in 
his first marriage at Kheri, when ho left 
for Ghazipur. If Chhabnath took away the 
ornaments of bis wife and the utensils which 
he had got in his first marriage when ho 
left for service it cannot bo said that he 
became separate from his older brother. Re 
took away his own property and even if ho 
had taken some joint family property when 
he went to take up service in another dis. 
brict, it cannot bo said that he had separated. 
The plaintiff Murlidhar also stated that if 
two members of a family live at different 
places and earn their own independent live, 
lihood and if they do not mix their incomes, 
they form a separate family in spite of the 
fact that before they began to earn, they 
lived together and formed a joint family and 
it was only in this sense that he said that 
bis father and the latter's brother were sepa. 
rate. This statement of the plaintiff does not 
that the two brothers had separated. 

Lordshij^ went through the plain- 
tiff s evidence and proceeded.) Reliance is 
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placed on several letters of Chhabnath to 
show that the two brothers kept their 
money separately. The members of a joint 
family can have separate property and the 
fact that tbesd two brothers used to keep 
their earnings separately is not enough to 
show that they had separated. Murlidhar 
plaintiff himself admits that the second 
marriage of Chhabnath was performed by 
Badri Narain from the place where he was 
posted at the time. The statement of Mt. 
Mulloo, LQother of the defendants (and 
second wife of Chbabnath), shows that after 
marriage she went to live with Badri 
Narain and after living for four months 
there went to Chbabnath. This shows that 
the marriage was after Chhabnath had 
joined service. Reliance is placed on the 
statement of Mt. Mulloo that the crop of 
the grove used to be divided and the sale 
proceeds of the katbal trees used to be 
divided half and half. She states that she 
came to know of the grove only since the 
Janao ceremony of Ram Dayal, that is 
since 1912. It does not appear from her 
statement that the crop of the grove of the 
katbal trees nsed to be divided in the 
lifetime of Badri Narain and Chhabnath. 
Reliance is placed on the case in 6 o w N 
992.* In that case it was hold that if persons 
belonging to a Hindu family have been 
living for a long time separate from one 
another and their property has also been 
separately dealt with, it would not be 
necessary to ask for evidence of separation. 
Each case must be decided according to its 
circumstances. In the present case the two 
brothers were both Deputy Inspectors of 
Schools and hence they bad to be at the 
places whore they wore posted. Under these 
circumstances their living separately affords 
very little evidence of separation. The 
other case relied on by the learned counsel 
for the appellants is that in A I R 1934 Lab 
707.^ In that case it was held that if it is 
proved that some family property is divided, 
the presumption would be that the entire 
family property was partitioned. This case 
has no bearing because it is not proved that 
there was any division of any family pro- 
perty. After considering all the evidence 
and the circumstances we are of opinion 
that the finding of the lower Court that 
Badri Narain and Chbabnath were members 
of a joint Hindu family is co rrect. 

4.7’28U^A I R 1928 Oudh 509 ; 112 I 0 387 : 6 
O VV N 992 : 4 Luck 188, Dorga v. Lai Bahadur. 

5. {'84) 21 A I R 1934 Lab 707 : 164 I 0 684, 
KanaU Rom v. Duni Obaod. 
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The second point which we have to 
consider is whether the house in question 
was the joint family property of Badri 
Narain and Ghhabnath or they were owners 
of it in proportion to the amount contri- 
buted by each. The defendants' case is 
that the two brothers Badri Narain and 
Ghhabnath bad blended their separate 
incomes for constructing the house in ques. 
tion and therefore it was joint family pro- 
perty. It is laid down in MuUa's Hindu 
Law para. 227 that property which was 
originally separate or self-acquired property 
of a member of a joint family may become 
family property if it has been voluntarily 
thrown by him into the common stock with 
the intention of abandoning all separate 
claims upon it. It appears from the evidence 
of Murlidhar himself that the relations 
between his father and Ghhabnath wore 
more than human and Badri Narain was 
ready to sacrifice his son for the sake of bis 
brother and there was no bitch in spending 
money by bis father over his brother. 
Gorrospondenco between Badri Narain and 
Ghhabnath and other evidence to which wo 
will refer also shows that the relations 
between the two brothers were cordial. 
(Their Lordships discussed the evidence and 
proceeded.) Exhibits A62 and A63 show that 
the total municipal tax assessed on the 
house is Rs. 6-8.0 out of which Rs. 2-12-0 
wore paid by the defendants and Es. 2-12-0 
by the plaintiffs in the year 1936-37 in 
respect of the big house. The same appears 
from Exs. ACi and A65 to have been paid in 

respect of the stable and the building 
over it. 


Reliance is placed on 18 cal 341 ® but that 
case is quite distinguishable. In that case 
one of two brothers of a Mitakshara family 
had been born deaf and dumb and the older 
brother’s action was such for some years as 
to recognize that his brother had a joint 
interest in the family property. It was held 
that the elder brother did not thereby 
waive his rights which accrued to him in 
cons^uenco of his brother's disqualification. 
The inference which their Lordships of the 
Privy (Council drew was that the elder 
brother treated the younger as a member of 
the family and entitled to equal rights 
until It had become clear that bis disquali- 
fication would never be removed by his 
being cured. The learned counsel for the 
appellants has also referred to a i r 1934 


6. (’91) 18 Cal 841 : 18 I 
Lala Muddan Gopal Lal 


A 9 : 6 8ar 076 (P 0). 
V. Ehikblndu Eo«r. 


ALL 701 / 10 0 W N 1021,® 4 0 W N 607,® 50 
Mad 582,*® 2 o L J 237** and AIR 1929 Lah 
468.’^ In the Allahabad case it was held tha± 
to make the acquisitions of two brothers 
joint, it must be proved that they had 
thrown them into a joint stock. In the pre- 
sent case we hold that the two brothers and 
the plaintiQs threw their earnings into a 
joint house intending to make, it a joint 
family property. In lO u W N 1021® it was 
held that if it is shown that property has 
been acquired as a separate estate by a 
member of a joint family and if it was' 
alleged that he had chosen thereafter to, 
amalgamate that separate estate with the' 
joint estate, it was for tlio person so alleging 
to show that there was an unequivocal in- 
tention on the part of the person who ac- 
quired the property to amalgamate it with 
the joint estate and the question is one 
which depends upon intention and that in- 
tention must be inferred from all the evi- 
dence which is adduced. Wo accept the 
principle of that case and are of opinion 
that the intention of the parties in this case' 
was to amalgamate their joint income and 
convert it into a joint family property. 

In the case reported in 4 0 w n 667 ,® 
superstructures were raised by a member 
of a joint Hindu family on a site belonging 
to the joint family. It was held that in the 
absence of evidence to the effect that the 
joint family funds contributed to the money 
with which the superstructures wore raised 
and in the absence of evidence to the effect 
that the member in question deliberately 
made a gift of bis self-acquisitions in favour 
of the joint family as a whole, the principle 
of self-acquisitions becoming joint family 
property when the member who made the 
acquisitions has thrown them into the com- 
mon stock is not applicable. It does appear 
in this case that all the members had made 
gifts of their money in favour of the joint 
family. The case in 50 Mad 682*® is similar to 
the last case mentioned above. The principle 
laid down in 2 0 l j 237** is the same as in 


161 IC888,Gaari 


1 34)21 A I RI934 All 701 
Shankar v. Gopal Das. 

: 146*1 0 1005 : 

V. Jangu Singh. 

^ ® ^^27 Oudh 335 : 103 I C 746 : 4 
Prasad v. Cbandrika Prasad. 

1 V),}^ ^ ^ ® ^927 Mad 676 : 102 IC 290 ; 60 
ilad 682 : 62 M L J 671, Periakaruppan Chatty 
v. Arunaohelam Chatty. 

IL ri5) 2 A I R 1916 Oudh 24 : 80 I C 216 : 2 
O L J 287, Narondra Bahadur Singh v. Haii 
Abdul Haq. * 

12. (-29) 16 A I R 1929 Lah 468 : 119 I C 239 
Tbaneahor Perahad v. Bam Cband. ' 
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the Allahabad case. In A I R 1029 Lah 468,^^ 
the father was in Government service and 
the son, a petition writer, and there was no 
nucleus. The father built a house and it was 
held that the son had no interest in it. That 
case is distinguishable because it was found 
in that case that the father and son had no 
common fund and had not pooled their in. 
comes. Wo are of opinion that the house in 
question which was built partly in 1903 and 
partly in 1912 and 1913 was joint family pro. 
perty and the members were not sharers in 
it according to their contributions. The 
plaintiffs have only one-half share in it. We 
think the judgment of the lower Court is 
correct and we dismiss this appeal with 
costs. 

G.N./r.K. Appeal dismissed. 
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Agarwal J. 


Inderdawan Singh — Objector — 

Appellant 


v. 


Jairaj Singh and others — 

Decree-holders — Respondents. 

Esii. of T^ecreo Appeal No. 11 of 1939, Decided 
ou 25th February 1941, a$;ainst order of Civil 
Judge, Fyzabad, D/- 22nd April 1939. 


Civil P. C. (1908), O. 21, R. 15_Several joint 
decree-holders — Payment to one does not bind 
others unless he represents them in some way. 

A payment by the judgmont-dobtoc to one of 
sovcral joint decroo-holders is not binding on 
others, unless the decrec-holdor to whom the pay. 
mont is made represents the other docroe.holdcrs 
in soroo way or the other : (’27) 14 A I R 1927 Pat 
829, Expl, [P 336 C 2] 

S, N, Srtvasfova — for Appellant. 

B. n. Zaidi for Haider Husain — 

lot Respondents. 

Judgment. — This is an execution appeal. 
The respondents Jairaj Singh and others 
obtained a decree for costs against the appel- 
lant Inderdawan Singh and others. Inder- 
dawan Singh preferred an objection under 
S. 47, Civil P. C., that he had paid the entire 
decretal amount to one of the decree. holders 
Biphraj Singh. The lower Court held that 
the payment made to Biphraj Singh, even 
if proved, could not give a discharge in res- 
pect of the judgment debt, nor could it 
amount to the entire satisfaction of the 
decretal amount. He ordered the decree for 
the full amount to be executed against the 
appellant Inderdawan Singh. It is argued in 
appeal that Bhipraj Singh, one of the de- 
cree-holders, could give a valid discharge in 


respect of the entire decretal amount and 
reliance is placed on A i R 1927 Pat 329.^ In 
that case the payment was made to the 
karta of the joint family, and so it was held 
to be binding on all the other decree-holders 
who were members of the family. There is 
one passage in the judgment of Ross J. 
which gives support to the argument of the 
appellant’s counsel. That passage is : 

Under 0. 21, R. 16 any one of joint decree- 
holders can execute thewhole decree. Consequently 
the judgment-debtor was entitled as the decree was 
a joint decree, to look for a valid discharge to any 
one of the joint decree-holders who executed the 
decree. 

This observation must be considered to be 
made in connexion with the facts of that 
case. If his Lordship meant to hold that in 
other cases payment made to one joint de- 
cree- bolder discharges the debt of all the 
decree-holders I most respectfully dissent 
from him. I hold that the payment madet 
by the judgment-debtors to one of several 
joint decree- holders is not binding on others, 
unless the decree- holder to whom the pay. 
mont is made represents the other decree- 
holders in some way or tho other. I agroel 
with the lower Court that the payment 
made to Bhipraj Singh was nob binding on 
the other decroo-holders. It has not been 
argued before mo that Bhipraj Singh repre- 
sented the entire body of decroo-holders. I 
however think that payment, if proved, is 
binding on Bhipraj Singh himself, if he could 
give a valid discharge of bis own share. 
Theso points have not been gone into by the 
lower Court, I allow the appeal and direct 
tho lower Court to determine whether the 
payment has been proved or not, and if 
proved whether Bhipraj Singh could, under 
tho law, give a valid discharge of his share, 
and if it comes to the finding that he could, 
the decree to the extent of his share should 
be considered satisBed. Tho payment modo 
to Bhipraj Singh is not binding on other 
decroo-holders, and the appeal against them 
except the portion allowed above is dismis- 
sed. Parties to bear tho costs of the appeal. 

G.N./r.K. Order accordingly. 


I. (’27) 14 AIR 1927 Rat 329:108 I C 76 : 8PIiT 
703, Jhakhri Gope v. Phagu Mahio. 
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Ghulam Hasan and Agarwal JJ. 


Secretary of State for India — 

Plaintiff — Appellant 

V. 

Kanhaiya Lal and others — 

Defendants — Respondents. 

First Appeal No. 03 of 1937, E>6cided on 26tb 
November 1940, against order of Addl. Civil Judge, 
Uardoi, D/- 20th February 1937* 


(a) Crown — Escheat — Burden oi proof is on 
Crown and not on party in possession. 

lu a suit by the Government (or ejectment of 
the defendant on the ground of escheat, it lies 
upon the Crown to prove at least prime facie that 
the deceased died without heirs and it cannot rely 
upon the want of title of tbo party In possaasion : 
12 M I A 443 (P C) and (’16) 3 A I E 1916 Mad 
209, lUl. on. (p 339 C 1) 


(b) Evidence Act (1872), S. 32 — Statements 
by deceased during bis liietime that there was 
in his family no person alive whether near or 
remote cannot be construed as meaning that 
deceased leit no heir. 

The number of heirs who are entitled to succeed 
to the property of the deceased Hindu is very 
large. Uenoe the statements mado by a deceased 
Hindu in his lifetime that in bis family there was 
no person alive whether near or remote cannot be 
oonsCrued as meauiog that tbo deceased left no 
heir to his property. [P 339 0 1, 2] 


(c) Hindu law — Succession Bandhus - 

Father's lather’s daughter's son's son. 

A person would come in in the order of succea 
sloD among Bandhus if ho is the father's father' 
daughter's son’s son. [p 3^0 C 2 

(d) Hindu law— Marriage— D, son of N, Iron 
second wife not belonging to family of if — 
marriage with il't son’s daughter is not Invalid 

The marriage of L, the son of N from his seconc 
wife, who did not belong to the family of 3/ to i 
who was the son's daughter of il is certainly no 
within the prohibited degrees of marriage as K ii 
uot u aapiuda of L iu any eouse of tho term. 

IT. S. Onpfa _ for Appellant. ^ 

L.S. Mxna and S. R. SrwatUx}^-, Raj Kumay 
Snmsfavo ; and K. N. Tandon — (or Res 
pondenU 2 ; 1 & 2 ; and 1C to 19 and 24. res 

~ This is a first civil appeal 
against the judgment and decree dated 20th 
February 1937 . passed by the additional 
civil Judge ot Hardoi dismissing the plain, 
tiff .appelant s suit for possession and mesne 
profits. OngmaUy the plaintiff was describ- 
od as the Secretary of State for India in 
^uncil through the Deputy Commissioner. 
Hardoi. but tho title of tho suit has subset 
quently been changed into the United Pro 
^nces through tho Deputy Commissioner. 
Hardoi. The plaintiff sued for possession 

and mesne profits of certain landed nrotier 
1911 0/43 & 44 * ^ 


ties and a house mentioned in Sch. a an- 
nexed to the plaint on the allegation that 
one Sundar Lal, a kayastha by caste, and a 
resident of Shahabad, who was the owner 
of these projierties. died issueless in 1891 , 
leaving a widow. Mb. Indrani, who obtained 
possession of all his properties as his only 
heir. Mt. Indrani died on I3th February 1933 . 
During her lifetime she made several mort. 
gagOT and sales of the property in her pos- 
session in favour of various transferees, who 
have been impleaded in the suit. These 
transfers commenced from 1911 and ended 
with 1931 and are enumerated in para, l of 
the plaint. Defendants 3 to 24 were impiea- 
ded as transferees from Mt. Indrani. Defeu- 
dant 1 was impleaded on tho ground that 
he held a mortgage dated 8th January 1915 , 
from Mt. Indrani. He also relied on Ex. a. 2 
which he called a deed of family arrange, 
ment, whereby be alleged that Mt. Indrani 
had given the entire property to him after 
her death. Defendant 2 . who is the contes- 
ting defendant in the case, assorted that ha 
was an atma-bandbu of Sundar Lal and was 
entitled to succeed to the property left by 
him. 

The plaintiff’s case was that Sundar Lal 
died issueless and upon the death of his 
widow, Mb. Indrani, which took place on 
13th February 1933, os there was no heir, 
the property devolved upon the plaintiff by 
right of escheat. Upon her death, disputes 
arose in the mutation proceedings, which 
were adjusted in this way that defendant 1 
secured mutation over 8 annas 6 pies share 
and defendant 2 over 7 annas G pies share of 
the properties mentioned in Sch. a, except 
certain properties mentioned in para. 4 of 
the plaint os items 4 , 5 , G, 12 and 13 . The 
plaintiff challenged the various traosfers 
made by the widow as being without any 
authority and without any legal necessity. 
The plaintiff therefore claimed actual and 

* I over the properties 

in Sch. A and mesne profits from the date 
of Mt. Indrani’s death up to the date of the 
suit amounting to Rs. 3051. He also claimed 
mesne profits from the date of the suit. 
Defendants 13 to 15 did not pub in any ap. 
^arance. Other defendants appeared and 
denied the allegations of the plaintiff. Defen- 
dant 23 filed a written statement bub later 
absented himself and proceedings were ex 
parte against him. As has already been 
stated aliove. defendant 1 pleaded that he 
had received the property by virtue of the 
deed of family settlement between him and 
Mt. Indrani and therefore he could not be 
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ousted from its possession. Defendant 2 set 
up his rights as an atma-bandhu of Sundar 
Lai and as such he claimed to be the nest 
heir to the property left by him. The other 
defendants who were transferees pleaded 
that the transfei*s made to them had been 
made for legal necessity and benefit of the 
estate and consequently those transfers 
wore valid and binding upon the plaintiff 
in case he was entitled to inherit the pro- 
porties of Sundar Lai. Defendants 8 , 16 to 
19 and 24 further alleged that Mt. Indrani 
had received the properties under an oral 
will of Sundar Lai, whereby she became an 
absolute owner and consequently all the 
transfers made by her were valid and bind- 
ing. The trial Court framed the following 
issues : 

1 . Was there no heir of Sundar Lai at the time 
of Mt. Indraoi's death and did the property in suit 
vest in the plaintiff by escheat as alleged? 

2. (a) Was Mt. Indrani io possession of the said 
property as an absolute owner? (b) Did Sundar 

make any oral will as alleged ? 

3. Did Indrani make the transfers in suit for 
legal necessity and benefit of the estate as allosed ? 

If so to what effect? 


4. Has the plaintiff got no right to impugn the 
transfers of ^^t. Indrani? 

5. Did defendant 1 get .any portion of the pro- 
porty under any family arrangement as claimed 
by him? If so to what effect? 


V. Kanhaiya Lal 


A. I. R. 


mesne profits, If anv ig. 


UpoD issue 1 which was the principal 
issue m the case the trial Judge found that 
the plaintiff upon whom the initial harden 
of proving that Sundar Lal died absolutely 
heirless lay had utterly failed to make out 
from any reliable evidence that there was 
no heir of Sundar Lal living. He also came 
to the finding that defendant 2 was the 
atma.bandhu of Sundar Lal. Upon issue 2 
the trial Court held that Mt. Indrani was 
not in possession of the property as an abso- 
lute owner and that Sundar Lal made no 
oral will in her favour. Upon issue 3 its 
finding was that it was not proved that 
there was any legal necessity for the deeds 
of transfer esecuted by Mt. Indrani in 
favour of the various transferees. It found 
on issue 4 that the plaintiff was entitled to 
impugn the transfers by Mt. Indrani pro- 
vided the plaintiff could prove his right to 
Sundar Lai’s property by escheat. The plea 
of family settlement embodied in issue 6 - 
was negatived and the result was that the 
plaintiff’s suit was dismissed with costs. 
The plaintiff has now preferred a first appeal 
to this Court. The following pedigree will 
be useful in elucidating the facts of the case; 


MOTI LAL 


I 

Pancham Lal 


Lal Babadar (died 
issueloss) 


I 

Gut Prasad 


Mt. Kausilya (married 
to Mibin Lal) 


Mt. Jaioa or Jaini (first wife 
of Kao Hidh Bai) 


I 


Bandar Lali=Mt. Indrani JIt. Saddho Mt tiJaau 

(died isaueless) married to Maharaj 

Bahadur (died issuelesa) Mt. Rakhato 

married to 
Bhagwati Prasad 


I 

ChQDO) Lal 


NAU NIDH BAI 
bad a second wife 

I 

tlibin La]=Mt, Eausillya 
Cbhangi Lal 

I 

Eashi Ram (deft. 2) 


Rameshwar Prasad 


Shankar Lal 
(died 
iesueless) 


Jwala Prasad 


1 


Kanhaiya Lal 


■| 

Muonu Lal (died) 
issuoless) 


I 

Maiku Lal 


Lalta 

Prasad 


Suraj Prasad 


I 


Kbairati Lal 


Cbandlka Prasad. 


We may state at the outset that we have 
given a somewhat complete pedigree from 
the evidence on the record. We may, how- 
ever, state that the plaintiff does not admit 
^at Mt, Kausilya was the sister of Gar 
Prasad or that she Was married to Mihin 
Lal. It is also denied by the plaintiff that 
Naunidh Rai had married a second wife 


from whom he had a son, Mihin Lal. The- 
main question arising for determination be- 
fore us is whether the plaintiff has given 
satisfactory evidence to show that upon the 
death of Mt. Indrani, the widow of Sundar 
Lal, there is no heir and consequently the 
property must escheat to the Crown. It has 
been conceded by the learned oonnsel ap« 
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pearing on behalf of the plaiDtiff-appellaot 
that it is the duty of the plaintiCf to prove, 
[at least prima facie, that Sundar Lal died 
without heirs. In 12 M I A 448 ^ it was held by 
their Lordships of the Judicial Committee 
that in an ordinary suit in the nature of an 
ejectment the Government was in the posi. 
tion of a plaintiff and it could only recover 
by strength of its own title. It was also held 
that the defendant in such a case was en- 
titled to defend his possession not only by 
proof of his own title, but by setting up any 
jus tertii that might exist. This case was 
followed by the Madras High Court in 31 
I C 690 ^ referred to by the learned counsel 
on behalf of the plaintiff appellant, where 
it was held that in a suit by the Govern, 
mont for ejectment of the defendant on the 
ground of escheat, it lies upon the Crown to 
prove at least prima facie that the deceased 
died without heirs, and it cannot roly upon 
the want of title of the party in possession. 


Learned counsel appearing on behalf ol 
the respondents, while conceding the sound, 
ness of the proposition regarding the onus, 
urges that having regard to the fact that 
both parties have given oral and document- 
ary evidence in this case, the question ol 
onus becomes purely academic. In any case, 
we shall now proceed to consider as to how 
far the plaintiff has succeeded in discharg. 
ing the onus of proof which prima facie lay 
upon him. Reliance has been placed on 
behalf of the appellant upon two documents, 
Exa. ai and A 2 . Exhibit ai is a deed of mort. 
gage executed by Mt. Indrani in favour of 
Babu Kanhaiya Lal on 8th January 1915. la 
the preambleof this document Mt. Indrani re. 
cites that her deceased husband often told her 
that there was no person living in his family 
mere lihandan men loi skakhs zinda 
nahtn hat . ' Exhibit a 2, dated 12th August 
1915 , IB described as a will executed by Mt 
Indrani m favour of Baba Kanhaiya Lab 
son of Umrw Bahadur. The deed states that 
Umrao Bahadur is the real brother of the 
jbrother.in.law of her deceased husband. It 
recites that the husband of Mt. Indrani used 
to say in his lifetime in course of conversa- 
tion that in his family there was no person 
|a ivo, whether near or remote. Upon the 
strength of these two recitals it has been 
argued on behalf of the plaintiff.appeUant 
that lb mus t be held that Sundar Lal left 

iTc07.69) 12 M I a 448 : 1 Bodr L R 44 • 10 W R 

. bC. 


DO heir to his property. We regret we are 
unable to agree with this contention. Ac. 
cording to the Hindu law there are three 
classes of heirs recognized by the Mitakehara, 
namely . (a) GotrajaSapindas, (b) Samanoda- 
kas, and (c) Bandhus. 

The number of heirs, who are entitled, 
to succeed to the property of the deceased 
Hindu, is indeed very largo as will be found 
in any book on Hindu law. In these circum-l 
stances, we do not think that the two recitals 
aforementioned can possibly bo construed 
M statements ascribed to Sundar Lal show-; 
ing that ho intended to mean that be bad 
considered the entire list of Bandhus, who' 
might be entitled to succeed to his inheri. 
tance and that be did not find any lioir in 
his family. {After considering certain evi- 
dence his Lordship proceeded). Wo have 
considered the evidence of these two wit- 
ne^es and are satisfied that they are not 
reliable and trustworthy. The learned trial 
Judge, who beard the evidence of these wit- 
nesses, regarded their testimony as worthless 
and did not believe them. In agreement 
with the view taken by the trial Court about 
the testimony of these witnesses, wo hold 
that no reliance whatsoever can be placed 
upon the evidence of these witnesses, and 
the plaintiff has hopelessly failed in discharg. 
iDg the onus of proof which admittedly lay 
upon him. In other words, it has not been 
satisfactorily established that Sundar Lal 
died without leaving any heirs. 

We may also refer to a document. Ex. 2G, 
upon which reliance was placed on behalf 

of theplaintiff-appellant. Ex.2Gisbbostat6- 
menb of one Kale Khan, defendant IG in the 
present case, in the mutation proceedings 
which took place on the death of Mt. Indrani 
in 1933 . This witness stated in those pro- 
ceedings that as far as he knew there was 
no heir of Sundar Lal and that Kashi Ram 
was not an heir of Sundar Lal. Ha further 
stated that Mt. Indrani had told him that 
there was no heir of Sundar Lal. The wit- 
ness further says that be used to ask from 
any passer-by who met him in the bazar, 
U)urt or street about the heir of Mb. Indrani 
bub nobody told him that Mb. Indrani had 

fjy ‘faat if he had known 

that there was any heir of Mt. Indrani 
then he would have got the sale deed exe- 
cutod by her after consulting the pleader. 
Later on, however, he says that if any of the 
heirs of Mb. Indrani is forthcoming, it will 
have no effect on bis sale deed. This wit. 
ness WM examined as D. w. 9 on his own 
behalf in order to prove his sale deed. He 


340 Oudh 


Sect, op State 

stated in bis deposition that he did not 
make any enquiries at the time of the first 
sale deed whether Sundar Lai had or had 
not any heir. He was questioned in cross- 
examination on behalf of the plaintiff whe- 
tlier he bad stated in the Tabsil that on 
enquiries he had learnt at the time of the 
first sale deed that Mt. Indrani bad no heir, 
but the witness stated that be did not re- 
member. He was confronted with the pre- 
vious statement (ex. 26) but in spite of that 
being read over to him he did not remem- 
ber the statement which he had previously 
made. We are satisfied that the evidence 
of this witness is worthless upon the point 
and no reliance can be placed upon it. His 
statement was disbelieved by the mutation 
(Dourt also. 

This in our opinion is quite sufficient to 
dispose of the appeal and it is not necessary 
for us to pursue the matter further and 
determine the question whether defendant 2 
is or is not the atma-handhu of the deceased 
Sundar Lai. As however defendant 2 has 
produced evidence in proof of his title as 
atma-bandhu of Sundar Lai, which evidence 
has been accepted by the trial Court, we 
deem it proper to record our own finding 
upon it. We must state at the outset that 
there is no documentary evidence in the real 
sense of the term in support of the cose put 
forward by defendant 2. Reference has been 
made to two documents, Exs. Bl and B2. 
Exhibit Bl is the statement of Inda Khan 
in the mutation case of 1933 and Ex. B2 is 
the statement of Gur Din in the same case. 
Without referring to the evidence itself we 
may observe that these statements are not 
admissible in evidence. Learned counsel on 
behalf of defendants. respondents sought to 
make them admissible under s. 32 (5), Evi- 
dence Act. We are however of opinion that 
these statements are not admissible as they 
were made after the controversy bod arisen. 
The aforesaid statements are not admissible 
under 9. 38, Evidence Act, either as the 
proceedings In the two cases, namely the 
mutation case and the present case, are not 
between the same parties. It has not been 
shown on behalf of the defendants- respon- 
dents whether the statements can be admis- 
sible under any other provision of the 
Evidence Act. We must therefore eliminate 
from consideration, Exs. Bl and B2. 

We now proceed to consider the only 
other evidence on the record in proof of the 
defendant's case. This consists of the oral 
^denoe of D. W. 2 Mt. Lalta Kuar, D. w. 8 
Lalta Prasad and D. w. 4 Kalka Prasad. 


V. Kanhaita Lal I, 5^ 

(After considering the evidence his Lord, 
ship proceeded). Having carefully consider- 
ed the evidence of these three witnesses, we 
are satisfied that defendant 2 is an atma- 
bandbu of Sundar Lal as was alleged by 
him. It was questioned on behalf of the 
plaintiff-appellant that defendant 2 did not 
come in as an heir entitled to succeed 
Sundar Lal. We have already held that the 
pedigree put forward by defendant 2 and 
denied by the plaintiff is established to our 
satisfaction, namely that Mihin Lal was the 
son of Nau Nidh Rai from a second wife, 
that Mihin Lal was married to Mb. Kausilya 
and that defendant 2 is the son of Chhangi 
Lal, who was the son of Mt. Kausilya. 
Haying regard to the above finding, it neces. 
^rily follows that defendant 2 would come 
in in the order of succession among Bandhus 
being the father's father’s daughter's eon's 
son. Reference may be made in support of 
this proposition to the order of succession 
among Bandhus given by Mnlla in bis well- 
known work on Hindu law (Edo. 9, 1940) at 
p. 63 at No. 23. In these circumstances it 
will not bo correct to say that Sundar Lal 
died withont any heir. Next it has been 
faintly contended that the marriage of 
Kausilya with Mihin Lal was neither valid 
nor proper. This point has no force. Thisl 
point was not raised in the pleadings but 
only at the stage of argument before the; 
trial Court. Mihin Lal was the son of Nau, 
Nidh Rai from bis second wife, who did not^ 
belong to the family of Moti Lal and bis^ 
marriage to Kausilya, who was the son’s 
daughter of Moti Lal, is certainly not with- 
in the prohibited degrees of marriage. Re. 
ference may be made in this connexion to 
Mayne’s Hindu Law and Usage (Edo. 8, 
p. 156, Art. 108) . This passage runs as follows; 

He should marry a girl who ia non-aapiDda with 
himself. She is called his sapinda who has parti- 
cles of the body of some ancestor, etc., in common 
with him. Non. sapinda moans not bis sapinda. 
Such a one be should marry. Sapinda rolatlonsbip 
arises between two people through their being con- 
□ooted by particles of one body. 

It is clear that Mt. Kausilya was not a 
sapinda of Mihin Lal in any sense of the 
term. (Donsequently, there could be no pro 
hibition of marriage between the two per- 
sons. An attempt was made in the lower 
Court to establish from the evidence of 
D. w. 2 that such a marriage was prohibited 
by custom. D. W. 12 was questioned at the 
end of his cross-examination and bis answer 
was that maternal cousins could not niarry 
each other in the clan of SrivastavM. We 
are of opinion that this statement is insuffi. 
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dent to prove the alleged CDstom and in any 
case it certainly cannot apply to the case of 
Mihin Lai and Mt. Eansilya, as Mihin Lai 
was not the son of Mt. Jaina herself who 
was Kausilya’s father's sister. The only 
question that now remains for us to notice 
is whether certain transfers made by Mt. 
Indrani were for legal necessity or not. 
This question was the sabject-matter of 
issue 8, upon which the trial Court recorded 
a finding against the defendants. In this 
Court Mr. K. N. Tandon, the learned coun- 
sel appearing on behalf of respondents 1C 
to 19 and 24, has in addition to supporting 
the judgment and decree of the trial Court 
challenged the finding on issue 3. We do 
not propose to enter into that question, as 
we are of opinion that that question does 
not really arise in view of the conclusion at 
which we have arrived upon the main point 
in the case. The result is that the appeal 
fails and is dismissed with costs. 

D.S./r.K. Appeal dismissed. 
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Bennett and Ghulam Hassan JJ. 
Gokul Prasad — Defendant — Appellant 

V. 

Thakurain Mahadei Kuar — Plaintiff 

— Respondent. 

Second Appeal No. 290 ol 1937 and Civil Mlsc. 
Appln. No. 180 of 1941, Decided on 25lh March 
1941, against order of District Judge, Gonda, D/- 
14tb April 1937. 

(a) Civil P. C. (1908), O. 41, R. 27 (1) (b) and 
(c) (Oudh) — For additional evidence in appeal 
essential conditions of R. 27 must be satisfied^ 
Conditions of R. 27 (1) (b) and (c) held not 
satisfied. 

In order to entitle the appellant to produce ad- 
ditional evidence in the appeal the essential condi- 
tions required by 0. 47, R. 27 must be satisfied. 

[P 342 C 2] 

The appellant sought to produce two judgments 
in appeal as additional evidence alleging that the 
matters in appeal were concluded by the aforesaid 
judgments under Bs. 10 and 11, Civil P. C., as the 
points involved in the case were materially and sob- 
stantially in issue in the two judgments. The judg- 
ments were available and could have been produced 
one before the trial Court and both before the 
lower appellate Court, But no attempt was made 
or reason given for their non.production at that 
stage, nor was the plea under Ss. 10 and 11, Civil 
V . C., raised In the lower Courts or in the memo of 
appeal. 

Utld that conditions of R. 27 (1) (b) and (c) were 
not satisfied and hence the documents could not bo 
admitted : (-81) 18 AIR 1981 P C 143, lUl. on. 

[P 343 0 1) 

(b) Civil P. C. (1908), 0. 13, R. 10 — Mere 
summoning oi record does not ipso facto make 
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entire record evidence in case — During inspec- 
tion Court coming across important document 
throwing light on question at issue or being 
helpful in ascertaining truth — Court must take 
proper proceedings to have document brought 
on record and proved according to law before 
using it as evidence. 

The power to send for the record of another case 
and to inspect the same does not carry with it the 
power to treat tho whole of the record or a part 
thereof as evidence in tho case. If upon iospcclion 
of the record the Court comes across an important 
dccument which in its opinion cither throws im- 
portant light on tho question at issue or is of 
material assistance in ascertaining the truth, it is 
open to tho Court to adopt proper proceedings to 
have tho document brought on the record and 
proved according to law before such document 
could be used as evidence in the case. Mere sum- 
moning of the record does not render the entire 
record ipso facto evidence in tho case ; 9 N LR 11; 
(’27) 14 AIR 1927 Lab 09; (’29) IC AIR 1929 Lah 
78 and (’31) 18 AIR 1931 Lah 119, lid. on. 

(P 343 C 2] 

(c) Fraud — Decree — Active concealment of 
proceedings from defendant resulting in decree 
against him is clear fraud and vitiates decree. 

An active concealment of proceedings from the 
defendant resulting in a decree being passed against 
him is clear fraud and vitiates the decree. 

(P 344 C 2] 

(d) Civil P. C. (1908), S. 100 — Finding on 
question oi fraud is one of fact. 

A finding on tho question of fraud being clearly 
one of fact cannot bo challenged in second appeal. 

[P 344 C 2) 

Sri Ham and Lekh Ram — for Appellant. 

M. H, Kidwai — for Respondent, 

Judgment. — This is a defendant's appeal 
arising out of a suit for a declaration filed 
by the plaintiff. respondent, which was dis. 
missed by tho trial dlourt but has been 
decreed by the lower appellate Court in 
appeal. The plaintiff. respondent brought a 
suit for a declaration that the decree dated 
20th April 192C, passed by the Subordinate 
Judge of Babraich against her in favour of 
the defendant-appellant is null and void on 
the ground of fraud and collusion. The 
plaintiff is the daughter of one Baijnath 
and has two brothers, Mohan Lai (not a 
party to the suit) and Gokul Prasad, the 
defendant. appellant. Baijnath got the plain, 
tiff, Mt. Mahadei Kuar, married some time 
in 1887 to one Eanbaiya Lai while she was 
only 11 years old, Kanhiya Lai made a 
registered will on 20th September 1889, by 
virtue of which the plaintiff became the 
absolute owner of the property left by her 
husband. Eanbaiya Lai died on 24tb Sep- 
tember 1689. Eanbaiya Lai bad another wife 
Mt. Bbagwan Dei when he married Mt. 
Mahadei. Bbagwan Dei died in 1916. Mt. 
Mabadei's allegation was that Gokul Prasad 
filed a suit for maintenance against her in 
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1934 and that in that suit he (Goknl Prasad) 
in replication alleged fchat he had obtained 
a declaratory decree in respect of the pro- 
jierty owned and possessed by Mt. Mahadei 
on 20 th April 1926, in the Court of the Sub. 
ordinate Judge of Bahraioh. Gokul Prasad 
filed a copy of this decree and a copy of the 
written statement purporting to have been 
filed by Raj Bahadur, general agent of Mt. 
Mahadei, on her behalf in that suit. Mt. 
Mahadei alleged that she came to know for 
the first time about the aforesaid decree 
and the written statement on I3th April 
1934, that Gokul Prasad bad filed a suit in 
1926 to the effect that ho was the rever. 
aioner of the property by virtue of a cer- 
tain oral agreement between Baijnath and 
Kanbaiya Lai to the latter’s property and 
that this agreement had been admitted on 
behalf of Mt. Mahadei in that suit. The 
plaintiff's case was that she was an old 
pardanasbiu lady who was not literate and 
could only sign her name in Nagri and that 
Raj Bahadur, her general agent, used to do 
pairvi in her case on her behalf, that she 
used to sign papers at the instance of Raj 
Bahadur whom she fully trusted, and that 
Raj Bahadur having colluded with Gokul 
Prasad had made a false admission of his 
claim and had got a decree passed against 
her by practising fraud. She denied the 
alleged agreement by virtue of which Gokul 
Prasad claimed her husband's property as 
a reversioner. The plaintiff imputed fraud 
both to Gokul Prasad and to Raj Bahadur. 

The defendant, Gokul Prasad, denied ali 
the allegations, and asserted that the plain- 
tiff was fully aware of the suit of 1926 and 
the decree passed in that case and pleaded 
that the suit was not maintainable and was 
barred by the principle of res judicata. The 
plea of limitation was also raised in the case. 
The trial Court held that the decree of 1926 
was not obtained by fraud or collusion It 
further held that the plaintiff knew of the 
decree from the very beginning and conse- 
<^uontIy th6 pr6S6Dt 8uit 6Iod by boron Hth 
April 1936, was barred by time. The suit was 
therefore dismissed. The learned District 
Judge in appeal set aside the findings of the 
trial Court and decreed the suit. The defen- 
dant thereupon preferred a second appeal to 
this Court. 

An application under O. 41, R. 27 Civil 
P. C., was filed by the defendant. appellant 
praying for the admission of two judgments 
in appeal. One of these judgments was 
pseed by a learned single Judge of this 
'x>urt in second Civil Appeal no. 189 of 1935 
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on 23rd September 1936, in a suit for main- 
tenance brought by the defendant-appellant 
•against the plaintiff-respondent. The other 
docuinent is also a judgment passed by the 
Munsif of Qaiserganj, Bahraich, on I8th 
March 1937 in another maintenance suit. It 
appears to us to be necessary to dispose of 
this application before dealing with the ap- 
peal. It is stated in this application that by 
virtue of the two judgments sought to be 
filed in the case the matter is concluded by 
Ss. 10 and 11 , Civil P. C., as the points in- 
volved in this case were materially and sub- 
stantially in issue in the two cases decided 
by the two judgments. Having heard learned 
counsel in support of the application, we 
are of opinion that no case has been made 
out for the production of additional evidence 
in the appeal. 

As regards the judgment of the Chief 
Court, which is sought to be filed in the 
case, it may be noted that the suit in that 
case had been decreed by the trial Court on 
18th May 1934, and the decision of the trial 
Court was confirmed by the lower appellate 
Court on 7th March 1935. The present suit 
was filed on I4th April 1936, and the written 
statement was filed on llth May 1936. The 
judgment of the Chief Court was delivered 
on 23rd September 1936. No attempt was 
however made by the defendant to file the 
aforesaid judgment before the trial Court in 
tbo present case and no plea under s. 10 or 
8. 11, Civil P. C., was raised on the basis of 
this judgment. The present suit was dis- 
missed on 30th November 1986, by the trial 
Court and was decreed in appeal on i-itb 
April 1987. The other judgment, namely the 
judgment of the Munsif of Qaiserganj, Bah- 
raich, which was passed on 18th March 1937, 
could have been filed before tbo lower ap- 
pellate Court in the present case but no 
attempt was made to produce it. In tbo 
memorandum of appeal filed in this Court 
the pleas raised in the application have not 
been referred to. The application itself does 
not state reasons why those documents were 
not produced in the lower Courts after they 
were available. In order to entitle the ap- 
pellant to produce additional evidence in 
the appeal tbo essential conditions required 
by R. 27 of o. 41. Civil P. C., must be satisfied. 

are of opinion that the requirements 
of o. 41, R. 27 (l) (b) and (c) have not been 
satisfied in the present cose. According to 
snb.cl. (b) of R. 27 (1) which was added by 
the Chief Court, it is obligatory on tbo party 
seeking to produce additional evidence in 
appeal to show that the evidence sought to 
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be produced after the exercise of due dlli- 
gence ^as not within his knowledge or could 
not be produced by him at the time when 
the decree or order under appeal was passed 
or made, nor is the case governed by sub- 
clause (o) of B. 27 of 0. 41. Civil P. C., which 
requires that the appellate Court can admit 
the document only if it requires the pro- 
duction of the document to enable it to 
pronounce judgment or for any other sub- 
stantial cause: see 58 I A 254.^ Wo therefore 
see DO reason whatever to admit the addi- 
tional documentary evidence in appeal and 
reject this application. This disposes of the 
pleas under 8s. 10 and 11 , Civil P. C., raised 
on behalf of the defendant-appellant for the 
first time before this Court. 

As regards the merits of this appeal, it 
has been contended on behalf of the defen. 
dant-appellant that neither fraud nor col- 
fusion had been proved in the case. It is also 
contended that the lower appellate Court 
was not justified in holding that the pro- 
ceduro of the trial Court in summoning the 
record of the suit of 102G for inspection was 
not warranted. So far as the latter contention 
is concerned, it appears that the defendant- 
appellant had filed a copy of the written 
statement of Mt. Mahadei (Ex. A.12) filed in 
the suit of 192GOD her behalf by her agent, 
Raj Bahadur, and in order to prove this 
and other documents ho had summoned the 
record. The trial Court discovered in the 
record a summons issued to Swam! Dayal, 
another agent of Mt. Mahadei, which ac- 
cording to the report made on it had been 
served. Swami Dayal, who was produced 
by Mt. Mahadei in the present case, was 
not questioned either on her behalf or on 
behalf of the defendant whether he had 
received any summons and whether it bore 
his signature and whether he had informed 
Mt. Mahadei of the suit. The learned Dis- 
trict Judge recorded the opinion that the 
trial Court was not justified in using the 
summons of Swami Dayal as evidence in 
the case and consequently excluded it from 
consideration in coming to the finding upon 
the main question in the case. We are satis- 
fied that the decision of the lower appellate 
Court upon this point is correct. Order 13 , 
B. 10 (l). Civil P. 0., lays down : 

Tho Court may of Its owe motiou, and may in 
Its dlscrotioD upon tho application of any of the 
parties to a suit, send for, oltbor from its own ro- 
cords or from any other Court, the record of any 
other suit or procoediDg, and Inspect tho same. 

1 . (’81) 18 AIR 1931 P 0 148: 182 I C 721: 10 Pat 
664 : 66 I A 264 (P C), Parsotim Thakur y, Lai 
Mohar Thakur. 


. Mahadei Kuar 

This shows that it is open to tho Court 
either of its own motion or on the applica- 
tion of any party to the suit to send for the 
record of a case and inspect the same. Sub- 
clauso (3) of R. 10 of 0 . 13, Civil P. C., runs 
as follows : 

Nothing contained in this rule shall bo deemed 
to enable tho Court to use in evidence any docu- 
ment nhich under the law of ovidooce would bo 
inadmissible in tho suit. 

It is clear that the record had been sent 
for for tho specific purpose of proving cer- 
tain documonts. The summons to Swami 
Dayal was not one of tho documents which 
was intended to be proved as no copy of the 
summons had been produced in the case. 
Further, tho summons was inadmissible in 
evidence without proof of tho signature of 
Swami Dayal as required by 8. G7, I-'vidnce 
Act. Section 35, Evidence Act, does nob 
render the summons admissible inasmuch 
as tho signature of Swami Dayal purporting 
to have been made by him on the back of 
the summons cannot be said to be an entry 
in any public or official book, register or re- 
cord and made by a public servant in tho 
discharge of bis official duty. That being so, 
it is quite clear that the trial Court was nob 
justified in using the summons as evidence 
in the case and relying upon it in support 
of its findings. The power to send for the 
record of another case and to inspect the 
same does not in our opinion carry with it 
the power to treat the whole of the record 
or a part thereof as evidence in the case. If 
upon inspection of the record the trial Court 
came across an important document as the 
summons in the present case, which in its 
opinion either threw important light on tho 
question at issue or was of material assis. 
tance in ascertaining the truth, it was open 
to that Court to adopt proper proceedings 
to have the document brought on the record 
and proved according to law before such 
document could be used as evidence in the 
case. Mere summoning of the record does 
not however render the entire record ipsa 
facto evidence in the case. 

In 18 I 0 857' the lower appellate Court 
sent for and inspected the record apparently 
behind the backs of the parties, attached the 
whole record to the file of the case and used 
as substantive evidence for the purpose of 
adjudicating upon the appeal. It was held 
that the procedure was clearly irregular. Ib 
was further held that S. 1C5, Evidence Act, 
1872, and 0. IS, R. 10, Civil P. C., 1908, are 
intended to arm the Court with a power of 
2. ('18) 9 N L R 11: 18 10 857, Panja v. BbaduT 
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initiative in getting at the troth. Bat the 
act of sending for a document under s. 165 , 
Evidence Act, or for a record under o. 13 , 
R. 10 , does not ipso facto make such docu. 
ment or record evidence in the case. If the 
Court finds in the document or record so 
Bent for relevant evidence, or a guide to 
relevant evidence to be found somewhere 
else, proceedings must be adopted, if such 
evidence may be properly admitted at that 
stage, to have it brought into the trial ac- 
cording to the provisions of law. A similar 
view has been taken by the Lahore High 
Court in A I R 1927 Lah 69,^ AIR 1929 Lah 
78* and AIR 1931 Lah 119.® 

As regards the first contention, the learn, 
©d District Judge upon a consideration of the 
evidence and the circumstances in the case 
came to the conclusion that Mt. Mahadei 
had no knowledge of the institution of the 
suit in 1926, that she was neither informed 
by Swami Dayal, who was her general agent, 
of the service of any summons of the suit, 
nor by Raj Bahadur, another general agent. 
He also found that the written statement, 
purporting to have been filed on her behalf 
by Ra) Bahadur, did not bear her signature 
and was not filed within her knowledge or 
under her instructions. He further found 
that Ex. A.12, the application filed by Raj 
Bahadur to abide by the oath of Gokul 
Prasad, was nob proved to bear the signa. 
ture of Mt. Mahadei, nor wore the parti- 
culars of that application explained to her. 
The statement of Raj Bahadur, who was 
examined on behalf of the defendant was 
disbelieved and the statement of Mt. Mahadei 
plaintiff was believed by the learned Dis. 
trict Judge. Raj Bahadur in his evidence 
admitted that Mt. Mahadei did not sign the 
application. Ex. A.12, in his presence, but 
that he gave the application to one Jugul 
Kishore to take it to her and obtain her 
signature thereon. His finding in effect was 
that Mt. Mahadei was totally ignorant of 
the suit of 1926 and the decree which fol- 
lowed. As regards the antenuptial agreement 
between Eanhaiya Lai and Baijnatb set up 
in the suit of 1926 to the effect that Gokul 
Prasad would succeed as a reversioner upon 
the death of Mt. Mahadei to the property 
left by Kanbaiya Lai, the learned Judge 
came to the conclusion upon a consideration 
o f th e entire circumstances of the case that 

3. (’27) 14 A I R 1927 Lah"697^ 10 681, Phullu 

OhoIaiD Nabi« 

4 . (’29) 16 A I B 1929 Lah 78: 111 I C 8C1, Abdul 
Ohul 7. Fa<iir Muhamcoad. 

*•<!?!) 18 A 1 R 1981 Lab 119 : 191 I C 874 : 31 
^ Ij B 996«Maya Dbari y, Chnni LaUPaona LaJ. 


such an agreement was not established. His 
final conclusion was that Mt. Mahadei bad 
been deliberately kept in the dark about the 
suit of 1926 and the decree against her wag 
obtained fraudulently. It cannot be denied 
that active concealment of the proceedings 
of 1926 resulting in a decree being passed 
against the plaintiff is clear fraud and vitiates 
the decree. The finding of the lower appel- 
late Court on the question of fraud is a clear 
finding of fact which cannot be challenged 
in second appeal. There is no substance in 
this appeal, which is accordingly dismissed 
with costs. 

G.N./r.k. Appeal dismissed. 
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Sanwaley Bai — Defendant — 

Applicant 

V. 

Sant Bai — Plaintiff — Opposite Party. 

Civil Revn. Appin. No. 130 and Second Appeal 
No. 274 of 1938, Deofded on 10th February 1941, 
from order of Munsif, Ramsanebigbat at l^ra- 
banki, D/- 2Gth February 1938. 


Civil P. C. (1908). Ss. 151 and 152— Lapse of 
time is no bar for correction of errors under 
Ss. 151 and 152— Case decided and decree satis- 
fied — Error creeping into record accidently or 
by desi^ — Court though functus officio can in 
appropriate case correct error — Only restric- 
tion upon power to correct is In cases of rights 
oi third party if they have crept in. 

Lapse of time, however considerable, is no bar 
to the correction of errors either under S. 161 or 
under S, 152, and although after the case has been 
decided and the decree baa been satlsded the Court 
becomes functus officio, yet it does not debar the 
Court, in appropriate cases, to rectify an error which 
has crept into its record either by accident or by 
de^gn : (’29) 16 A I R 1929 Mad 830 ; ('24) 11 A IK 
1924 Oudb 408; (’34) 21 AIR 1984 Oudh 852; (’85) 
22 AIR 1986 Oudb 92 and (’82) 19 AIR 1982 All 
587, Rel. on ; (’40) 27 A 1 R 1940 Oodh 298, Die- 
ting.-, (25) 12 A I R 1925 Ail 566, Not approved. 

(P 848 0 1. 2] 

The only limitation upon the exercise of such a 
power by Court is in cases where third parties 
have acquired rights under tboorroneous judgment 
In interval : (1892) A 0 547, Rel. on. [P 846 0 1) 

In the mortgage deed the whole of the plot of 
land waa mortgaged. The plaintiff who was the 
mortgagor’s snccessor in interest brought a re- 
demption suit with the intention of redeeming the 
entire plot wrongly stated in the plaint that only 
half of the plot was mortgaged. The mortgagee 
who Sled the original mortgage deed which woe 
written in a language with which both the parties 
were unacquainted, either deliberately or uncon- 
eciously asserted that only half the plot was mort- 
gaged. The mortgagor after the redemption decree 
in 1911 got possession over the entire plot though 
on paper only half the plot stood apparently re- 
deemed by the said decree, and as possession ovet 
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the entire plot remained with him, the mistake 
about incorrect description, on paper, of the pro- 
perty redeemed did not come to his knowledge till 
he was dispossessed in 1927, and even later till 
1936 when bis suit for possession failed on the 
ground of a formal defect : 

Held that the mistake was one of a clerical na. 
ture arising from an accidental slip or omission 
and could be corrected under S. 152, and in the 
circumstances it could not be said that the mort- 
gagor was guilty of such negligence as to debar 
him from claiming the relief to which he was 
equitably entitled. tP 347 C 1 ; P 948 C 1, 2] 
S. D. J/iira — for Applicant. 

B. K. Dhaon — for Opposite Patty. 

Order. — This is an application for revi- 
sion under S. 115, Civil P. C.. directed 
against the order of the Munsif of P.am- 
eanohighat at Barabanki, allowing the 
application of the opposite party for amend- 
ment of the plaint, judgment and decree of 
the redemption suit No. 223 of 1911. The 
facts are as follows : One Ajudbia Rai exe- 
cuted in Aghan 1285 Fasli a possessory mort- 
gage in favour of Ram Adhin Rai of the 
entire plot No. 18C9 situate in village Hoal- 
pur, tahsil Hydergarh, district Barabanki, 
for ns. 48. The area of the plot was des- 
cribed in the mortgage deed as l bigha 
16 biswae and 18 dhurs. On 2 Ctb May 1911, 
Ajudbia Rai brought a suit for redemption 
against Sanwley Rai and Ram Lai, sons of 
Ram Adhin Rai. the mortgagee, in the Court 
of the Munsif of Harosanehighat, district 
Barabanki. In the plaint (Ex. Al) the plain, 
tiff described himself as the owner of plot 
No. 1669 measuring two bigbas and stated 
that he bad mortgaged half the plot to Ram 
Adhin Rai, the deceased father of the defen- 
dants. In para. 2 of the plaint the date of 
the mortgage deed was incorrectly stated 
as Bhadon 1265 and the amount of the 
mortgage money was similarly wrongly 
stated as Bs. 32. The mortgage property 
was also misdescribed as half of plot No. 1863 
measuring two bigbas. In para. 5 the plain, 
tiff claimed a relief for redemption of half 
the plot No. 1863 measuring two bigbas. 

Ram Lai and Sanwley Rai, the defen. 
dants, admitted in para. 1 of their written 
statement that the plaintiff was the pro- 
piietor of the entire plot No. 1863 and 
further stated that the plaintiff bad mort- 
gaged half of plot No. 1863 measuring two 
bigbas to Ram Adhin Rai, the father of the 
defendants. The defendants, however, in 
para. 2 gave the correct date of the mort- 
gage as Miti Aghan Sndi Tij, 1285 Fasli and 
alleged that the amount of the mortgage 
money was Rs. 48 and not Rs. 32 and that 
the plaintiff had agreed to pay Rs. 60 at the 


time of the redemption. A deed of further 
charge dated 90th December 1882 was also 
set up. Along with this written statement 
the defendants 61ed the original mortgage 
deed. On 2l8t July 1911 an application for 
amendment of the plaint was 61ed by 
Ajudhiya Rai bearing bis thumb impression 
throbgh Pandit Bisheshwar Nath, pleader, 
in which it was stated that the plaintiff 
admitted that the mortgage deed, which 
was filed by the defendants along with 
their written statement, was the correct 
mortgage deed dated Miti Aghan Sudi Tij, 
1285 Fasli. Accordingly he prayed that 
para. 1, letter para. 3 and the relief 

paragraph be so amended as to contain a 
prayer that the property mortgaged in the 
deed be redeemed on payment of Rs. r,o. 

It is quite clear from the application for 
amendment that it was carelessly drawn up 
and did not accurately point out what spe- 
cific additions and deletions the plaintiff 
desired to make in each paragraph of the 
plaint. There is no doubt, however, that 
the real intention of the plaintiff was to 
obtain redemption of the entire plot No. 1863 
mortgaged by him upon payment of the 
entire mortgage money. No amendment of 
the plaint was, however, made as desired 
by the plaintiff. The learned Munsif decreed 
the suit of half the share in plot No. 1863 
upon payment of Rs. 451.8.0 on 22Dd July 
1911 (vide Ex. A2). The order-shoet shows 
that redemption was granted of the entire 
plot No. 1863 and not half. The order-sbeet is 
initialled by the Munsif. A decree (Ex. A3) 
was prepared in pursuance of the judgment. 
Exhibit A.4 is the warrant of dakhal dehani, 
which also states that possession was deli- 
vered over half the plot. Ajudbia Rai died 
and was succeeded by his son Sant Rai. A 
suit was brought by Sanwley Rai alone — 
bis brother Ham Lai having died — against 
Sant Rai under S. 127, Oudh Rent Act, on 
the ground that Sant Rai bad taken unlaw- 
ful possession in 1924 over half the plot 
No. 1663, which bad not been decreed to 
him. The suit was decreed on 19th February 
1927 (Ex. A. 6 ). 

In 1936 Sant Rai brought a suit in civil 
Court against Sanwley Rai claiming posses. 
sioD over half the plot No. 1863 of which be 
had been dispossessed on the allegation that 
bis father bad redeemed the entire plot and 
Sanwley Rai had taken wrongful possession 
of half the plot. The suit was dismissed on 
20tb September 1936 (Ex. 7) and a decree 
(Ex. A. 6 ) followed. Sant Rai filed an appeal 
against the aforesaid dismissal of his suit 
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bub withdrew the suit on 8th January 1987, 
with liberty to bring a fresh suit. The ground 
of withdrawal was that Sant Rai had dis- 
covered a mistake in the description of the 
mortgaged property, which had crept into 
the plaint, judgment and decree of the re- 
demption suit and which was repeated in 
the present suit which was therefore liable 
to dismissal for a formal defect. Instead of 
filing a fresh suit Sant Bai filed an applica- 
tion on 11th September 1937, before theMun- 
sif of Ramsanehighat, district Bara Banki, 
under Ss. 151 to 153, Civil P. C., praying for 
amendment of the plaint, judgment and 
decree (Exs. A-l, A. 2 and a. 3) of the redemp- 
tion suit No. 223 of 1911. The application was 
strenuously opposed by Sanwley Rai on the 
ground that it was barred by time and by 
the principle of res judicata, that it was 
not entertainable as the Court had become 
functus officio after the satisfaction of the 
entire decree was recorded and that there 
was no mistake of any accidental or clerical 
nature which could bo amended. 

The learned Muneif framed issues and in 
an elaborate judgment held against Sanwley 
Rai on all the points. Sanwley Rai preferred 
an appeal to the Additional Civil Judge of 
Bara Banki, who dismissed it by an order 
dated iGth August 1938, holding that the ap- 
peal against an order under 9. 152 was not 
maintainable. Sanwley Rai filed a second 
civil appeal on 7bh October 1938 in this Court 
against the order of the Additional Civil 
Judge. On the same date be filed the pre- 
sent revision application under s. 116 , Civil 
P. C., against the order passed by the Munsif 
of Ramsanehighat at Bara Banki. The second 
appeal and the revision application have 
therefore been connected as they arise out 
of the same facts. Learned counsel on behalf 
of the applicant, Sanwley Rai, has conceded 
that the second appeal is not maintainable 
and bos therefore argued only the revision 
application. 

T before me. 

^ u® place. It has been contended on 
behalf of the applicant that there was no 
clerical or arithmetical error and the learned 
Munsif had no jurisdiction to order amend- 
ment under 8. 152, Civil P. C. It has also 
been contended that the decree for redemp- 
tion of half the plot no. I868 having been 
satisned the Court had become functus oflBcio 

and there was no further jurisdiction to cor- 
rect the error, if any. Lastly it has been 
urged that the mistake arose through the 
negligence of the mortgagor and after a lapse 
of 2C years the learned Munsif should not 
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have allow^ amendment to the prejudice 
of the applicant. Having heard parties at 
considerable length, I am satisfied that the 
order of the lower Court is perfectly correct 
and mu8b be maintained. 

It is obvious from a narration of facts 
given above that the equities of the case are 
admittedly on the side of the opposite party 
and in favour of the amendment being made. 
Learned counsel on behalf of the applicant 
concedes that his client undoubtedly ob- 
tained the entire amount of the mortgage 
money, including the amount due on the 
further charge. His argument however is 
that the application for amendment does 
not strictly fall within the purview of S. 152, 
^Ivll P. C., and consequently the Court had 
no jurisdiction to order the amendment, I do 
not agree with this contention. It seems to 
me clear that the intention of Ajudhia Rai 
was clearly to obtain redemption of the 
entire plot No. 1863 in the litigation of 1911 
and not half of it. The mortgage deed was 
written in Kaithi, a language with which 
both the mortgagee and the mortgagor were 
unacquainted. Ajudhia Rai admittedly was 
illiterate and the allegations in the plaint 
filed by him clearly showed that it was 
recklessly drawn up without any attempt 
to ascertain the accurate particulars of the 
mortgage deed. It is also clear that the 
mortgagee, while admitting the mortgagor 
to bo the owner of the entire plot No. 1868, 
either deliberately or unconsciously asserted 
that only half the plot was mortgaged. The 
mortgagee filed the original mortgage deed, 
which bad all along been in bis possession. 
He definitely asked not only for the pay- 
ment of the principal money secured by the 
mortgage but also the money due on the 
deed of further charge. In those circum- 
stances it was the obvious duty of the mort- 
gagee to have come to Court with clean 
bands and to point oat the error in the 
description of the property mortgaged. If 
the mortgagor was careless in drafting of 
the plaint which contained incorrect parti, 
culars of the mortgage deed, the mortgagee 
was equally to blame for not disclosing the 
true facts to the Court. In these oiroum- 
stances it does not behove the mortgagee or 
bis successor-in-interest now to take refuge 
behind teohnioal pleas notwitbstandieg the 
fact that the mortgagee's claim against the 
entire mortgaged property bad been fully 
satisfied by the decree for redemption. 

It appears that soon after the decree of 
redemption of 1911 the mortgagor mortgaged 
half of plot No. 1868 with possession with 
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ODe Sukbpal for a eum of Bs. 200 and one* 
fourth of it \vith Lotan for a sum of Bs. 90 
and the remaining one-fourth with Jagan. 
nath for a sum of Bs. lOO. These mortgages 
were sabseguently redeemed on payment 
of the principal money. This shows that 
possession was with the mortgagees other- 
wise the redemption on payment of the 
principal only .was not possible. The learned 
Munsif has held upon documentary and 
circumstantial evidence that the mortgagor 
after redemption decree got possession over 
the entire plot Bo. 1663, though on paper 
only half the plot stood apparently redeemed 
by the said decree, and as possession over 
the entire plot remained with him, the mis- 
take about incorrect description, on paper, 
of the property redeemed did not come to his 
knowledge till he was dispossessed in 1927, 
and even later till 1996 when his suit for 
possession failed on the ground of a formal 
, defect. 1 see no reason to dissent from this 
conclusion of the learned Munsif. Under 
these circumstances the learned Munsif was 
'perfectly justided in treating the mistake as 
|one of a clerical nature arising from an 
accidental slip or omission. 

Heference has been made on behalf of 
both parties to 11 o L J 227.* This was a 
case in which the pre-omptor brought a suit 
for pre-emption against a vendee and in 
describing the property in the plaint be did 
not exempt certain plots which had been 
expressly exempted from the sale deed. A 
decree was eventually passed in terms of 
the plaint and was confirmed on appeal by 
the late Court of the Judicial Commissioner 
of Oudh. Subsequently an application was 
made that the plots which were not the 
subject-matter of the sale were by mistake 
treated throughout the trial of the suit for 
pre-emption as if they also were sold under 
the sale deed on the basis of which the suit 
for pre-emption was brought. The error 
committed in the pleadings was repeated in 
the decree and the pre-emptor under the 
colour of the decree tried to dispossess the 
applicant from those plots. The learned 
Additional Judicial Commissioner expressed 
the view that either the mistake arose from 
an accidental slip or omission or the pre- 
emptor deliberately but erroneously included 
such property within his suit for pre- 
emption as was not the subject-matter of 
the sale to which the suit related. He held 
that^if the first alternative was correct, 

J- (’2i) HAIR 1924 Oudh 408 : 80 I 0 838 : 11 

O LJ 227, Bheo Darflhau Singh v. Mata Din 
bingh. 
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8. 152 would apply, and if the second alter, 
native was the right one to adopt, then tho 
pre-emptor was guilty of fraud on the Court 
and once the fraud was brought to the 
notice of the Court it could not be allowed 
to stand. Under s. 151, Civil P. C., the Court 
has tho inherent power to act ex dehito 
justitiae and to do that real and substantial 
justice for which it alone exists. The result 
was that the amendment was granted. It 
was also observed that tho more fact that 
the description of the property is erroneous 
will not attract the application of the pro- 
visions of S. 152, Civil P. C,. and it must be 
shown that the error is a natural conse- 
quence of an accidental slip or omission. In 
my opinion this case, lends full support to 
the case of tho opposite party and does not 
help the applicant in any way. 

In 11 o W N 550^ it was held that under 
Ss. 151 and 152, Civil P. C., tho Court can 
amend the plaint, judgment and the decree, 
where by a mistake the hadbast number of 
the village is shown as the khasra number 
of the plot mortgaged, and the mistake is 
repeated in the judgment of the Court and 
the preliminary and the final decrees. A 
similar view was taken in 1935 OWN 31® by 
a Bench of this Court, whore it was held 
that whore by a mistake of tho plaintiff the 
property in dispute has been wrongly des- 
cribed in tho plaint and the preliminary and 
final decrees, the Court has power to correct 
the mistake by amending the plaint and the 
decrees. It was hold in a I B 1932 all 587* 
that the language of s. 152 was wide enough 
to cover the correction of mistakes made by 
the parties themselves. There is no doubt 
that 8. 152 applies in terms to the amend, 
ment of the decrees and not to the amend- 
ment of the plaint, sale certificate and 
dakhalnama, but the power of the Court to 
make corrections necessary for the ends of 
justice is not confined only to powers exer. 
cisable under 8. 152. Extensive powers may 
be exercised also under ss. 151 and 163 . The 
case in 1940 OWN 213® relied upon by 
learned counsel on behalf of tho applicant 
is a converse ca se and has no application to 

2. (’84) 21 A I R 1934 Oudh 852 : 150 I C 791 : 

8 Luck 734 ; 11 0 W N 550, Shiam Lai v. Mt. 
Mooua Kuar. 

3. (’35) 22 A I R 1935 Oudh 92 : 169 I C 378 : 10 
Luck 406 : 1935 OWN 81, Ram Chandra v. 
Jamna Prasad. 

4. (’32) 19 A I R 1932 All 5S7 : 139 10 491 : 54 
All 800: 1932 ALJ 784, Aziz Ullah Khan v. 
Court of Wards, Shahjabanpur. 

5. (’40) 27 A I R 1940 Oudh 298 : 186 I C C67 * 
1940 OWN 213, Sheo Narain v. Lachhman 
Prasad. 
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the facts and circnmstaoces of the present 
case. In that case the learned Judge of the 
lower Court had found in a long and careful 
judgment that there was no error arising 
from an accidental slip or omission in the 
judgment and decree and refused to allow 
the amendment. A Bench of this Court 
refused to interfere in revision with the 
discretion exercised by the lower Court. 


As regards the second point, I agree with 
the lower Court that although after the 
case has been decided and the decree has 
been satisfied the Court becomes functus 
officio, yet it does not debar the Court, in 
'appropriate cases, to rectify an error which 
has crept into its record either by accident 
jor by design. The only limitation upon the 
'exercise of such a power by Court may be 
found in cases where third parties have ac- 
quired rights under the erroneous judgment 
in the interval as has been laid down by Lord 
Watson in the well-known case in 1992 A C 
547® at p.5C0. Learned counsel on behalf of the 
applicant relies upon a dictum of Daniels J. 
in A I R 1925 ALL 559^ whore he observed 
that when a decree for money had been 
finally satisfied and discharged, the Court is 
functus officio and can no longer entertain 
an application for amendment under s. 152, 
Civil r. C. This observation goes beyond 
the view taken by Sulaiman J., the other 
member of the Bench, who only observed 
that under S. 152, Civil P. C., the Court has 
power, under the peculiar circumstances of 
any case, to refuse the application for 
amendment of decree if it feels inclined to 
do so. The Court is not bound to grant the 
application in every case. This dictum of 
Daniels J. was not approved in a I R 1929 
Mad 830.® I therefore hold that thisconten- 
tion has no force. As regards the third 
point, I have already referred at some length 
to the conduct of the mortgagee in contri- 
buting to the mistake. I am also satisfied 
that the mortgagor having obtained posses- 
sion over the entire plot No. 1863 after the 
redemption decree of 1911 laboured all along 
under the impression that the decree for 
redemption obtained by him related to the 
entire plot and this impression continued 
till 1927 or even later till 1936, as appears 
from his conduct. In the circumstances it 
cannot be said that the mortgagor was guilty 


6. U892) 1692 A C 547 : 62 L J P C 24 : 1 R 1 : 67 
L T 722, UattOD v. Harris. 

7. ('26) 12 AIR 1925 All 556 : 8S I C 396 : 23 A L J 
518, Pitam La) v. Balwant Singh. 

8. ('29) 16 AIR 1929 Mad 630 : 123 I C 855, 
Monaswami v. Jagannadlia, 


of such negligence as to debar him from 
claiming the relief to which he is equitably 
entitled. It is well settled that lapse of time, 
however considerable, is no bar to the cor- 
rection of errors either under s. 161 or under 
S. 152, Civil P. C. Having regard to all the cir. 
cumstances of this case I am satisfied that 
the order of the lower Court directing amend- 
ment of the plaint, judgment and decree is 
eminently just and reasonable, and no inter- 
ference with the decision of the lower Court 
in its exercise of discretion under s. 116 is 
called for. The application fails and is dis- 
missed with costs. The connected appeal 
stands dismissed, but without costs. 

g.n./r.k. Application dismissed. 
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Mirza Mohammad Kazim Husain — 

Plaintiff — Appellant 

V. 

Mt. i\adri Begam and another — 

Defendants — Bespondents. 

Second Appeal No. 456 of 1937, Decided on 
2Gth February 1941, against order ol Civil Judge, 
Pyzabad, D/- 15th September 1937. 

(a) Registration Act (1908), Ss. 17 and 26 — 
Whether law o( registration complied with — 
Intention oi parties must be looked to — Gl/t 
deed — No collusion between donor and donee— 
Registration of deed cannot be challenged as 
defective in law. 

In dotermioing whether tho requirements of tho 
law as to registration have been complied with, the 
intention of tho parties is the criterion by which 
the matter must bo decided : ('86) 23 A I R 1936 
PC91,7icLoK. [P 351 0 1] 

In the absence oi any collusion between tho 
donor and the donee the registration of the deed of 
gift cannot be challenged ae being defective in law: 
(’24) HAIR 1924 Mad 281, JUl. on. fP 861 0 1] 

The entire property, with tho exception of plot 
No. 865, which was the subject-matter of the deed 
of gift, was situate in Bikapur and plot No. 865 to 
which the donor's title was eaid to to doubtful woe 
alleged to have been fictitiously Insertod in tho 
deed so as to obtain registration in Fyzabad : 

Held that in the absence of anything to show 
that there wae no intention on the part of the 
donor to vest tho property in the donee It could 
not to held that the inclusion of plot No. 666 in 
the deed of gift was a more device to evade the 
Registration Act. Even if the title of tho donor to 
that plot wae doubtful, it could not load to the 
inference that be wae guilty of any fraud In in- 
cluding the same in the deed of gift : (*21) 8 AIB 
1921 P C 8, Hel. on. (P 851 0 1) 

(b) Civil P. C. (1908). S. 100 — Finding that 
gift was in lieu of dower debt is binding in 
second appeal. 

A finding that the deed of gift was executed Jo 
lieu of a dower debt of Re. 2000 out of Rs. 14,000 
which was fixed at tho time of marriage most to 
accepted as binding in second appeal. [P 861 0 2J 
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(c) Mahomedan law — Gift — Hiba-bil-iwaz — 

Validity Actual payment of consideration and 

donor’s bona fide intention to divest himself In 
prxsenti of property and confer it on donee 
must be established— Adequacy of consideration 
is immaterial — Delivery of possession is not at 
all necessary — Declaration in gift deed as to 
delivery of possession to donee is sufficient to 
establish delivery of possession even if it be 
necessary. 

In tbo case of a hiba-bil-iwaz, only two condi- 
tions ard necessary to establish the validity of tbo 
transaction, (1) actual payment of consideration 
(iwaz), and (2) a bona fide intention on the part 
of the donor to divest himself in pra?Benti of the 
property and to confer it upon the donee. Tbo 
adequacy of consideration is not materiai : but 
whatever its amount, it must be actually and bona 
fide paid. Delivery of possession, altboughesscntial 
in tbo case of a simple gift, is not at all necessary 
in the case of a hiba-bil-iwaz. A declaration by tbe 
donor in tbe gift deed that ho has delivered posses- 
sion of the property to tbo donee is binding upon 
tbe heirs and representatives of the douor and is 
quite sufficient to establish delivery of possession 
evon if It were necessary to do so. Consequently 
tbo facts that no mutation was either claimed or 
obtained by the donee in tbe tifotimo of the donor 
and that possession remained with tbe donor till 
his death are wholly irrelevant in tbo caso of a 
blba-blMwaz : U All 4C0 (P C) and (’32) 19 A I R 
1932 P C 13, net. on. [P 351 C 2; P 352 C 1] 

(d) Mahomedan law — Gilt — Hiba bil-iwaz — 
In spite of gift donor treating property as his 
own and mortgaging same — Aforesaid change 
of donor's intention held did not destroy donee's 
interest. 

Where in spite of tbo gift in the form of a hiba- 
bil-iwaz the donee deals with tbo property as his 
own and mortgages the same, this change of inten- 
tion on the part of the donor docs not destroy tbo 
interest of the donee. (P 352 0 2] 

i7. Flusain — for Appellant. 

Akhlaque lluiain — for Respondents. 

Judgment. — This is a plaintiff’s appeal 
arising out of tbo dismissal of his suit by 
the lower apirellato Court. Tbo facts giving 
rise to this appeal may be briefly stated. 
One Mirza Dilawar Husain had two wives, 
Ahmadi Begam and Nadri Bagam. From 
bis first wife he had three sons, one of 
whom is the present plaintiCf-appellant and 
the other is defendant 2 in the case, the 
third son having predeceased his father. 
From his second wife, who is defendant 1 
in the case, he had several children, whom 
it is not necessary to mention for tbe pur. 
pesos of the present appeal. The plaintiff's 
allegation was that his mother, Ahmadi 
Begam, was the original owner of the pro- 
perty in dispute. Ahmadi Begam died in 
1914 leaving her husband and three sons, 
named Jafar Husain, Kazim Husain and 
Abid Husain. The husband succeeded to the 
ono-fourth share and the three sons to equal 
shares in the remainder of the inheritance 
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under the ilabomodan law. On 27th June 
1924, Mirza Dilawar Husain executed a deed 
of gift (ex. 3) of two annas share out of the 
sixteen annas in favour of his throe sons 
from Ahmadi Begam and delivered posses- 
sion to them. On tbo same date he executed 
another deed of gift (Ex. A5) in favour of 
his second wife, Mb. Nadri Begam, defen- 
dant 1 in lieu of her dower debt, in respect 
of tho remaining two annas share inherited 
by him. Mirza Dilawar Husain died on 24th 
January 1935. Tho plaintill' challenged the 
deed of gift executed in favour of defen- 
dant 1 as being invalid on tho ground that 
it was neither followed by possession nor 
was it proporly registered. It was further 
cballeogod on the ground that it was not 
meant to transfer the property to dofen- 
dant 1 and that it was fictitiously executed 
in order to defeat and defraud tho creditors 
to whom Mirza Dilawar Husain was deeply 
indebted. The plalntifi', therefore, claimed 
that defendant l had no right in the pro- 
perty conveyed to her by the gift and con- 
sequently all tho heirs of Mirza Dilawar 
Husain wore entitled to legal shares therein. 
The plaintill tried to obtain mutation of 
names in respect of his share in the said 
property on tho death of Mirza Dilawar 
Husain but the revenue Court ordered muta- 
tioD in favour of defendant i who set up tbe 
deed of gift in her favour. The plaintiff 
thereupon brought tho suit out of which 
tho present appeal arises for possession of 
a l/24th share claiming i/48th share by in- 
heritance and l/48th share of defendant 2 
which he claimed on the basis of an oral 
gift from him. . 

Defendant 2 supported the plaintiff's 
claim. Defendant i defended her title to 
tho two annas share in the property in suit 
as a donee from Mirza Dilawar Husain. She 
further put the alternative case that she was 
entitled to retain possession of the property 
in lieu of her dower debt of Rs. 14,000. She 
denied the oral gift by defendant 2 in favour 
of the plaintiff and pleaded an estoppel. 
The trial Court decreed the suit bolding 
that the execution of the alleged deed of 
gift (Ex. A5) was cot proved and that its 
genuineness and validity bad not been estah. 
lished. It, however, hold that tbe plaintiff 
bad not established that the deed of gift 
was executed in order to defraud the credi- 
tors. Tbe oral gift by defendant 2 in favour 
of the plaintiff was held established. Upon 
the question of dower tho finding of tho trial 
Court was that the dower of defendant l 
was fixed at Rs. 105 only and that she was 
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in possession of the property left by Mirza 
Dilawar Husain and that she was entitled 
to remain in possession of this property till 
this dower debt was paid off. The plaintifif's 
suit for possession was decreed on condition 
of the plaintiff's paying to defendant i the 
proportionate amount of dower due. Defen. 
dant 1 appealed and the lower appellate 
Court held that the deed of gift executed in 
her favour was satisfactorily proved and it 
was genuine and valid. It further held that 
the amount of dower of defendant l was 
Rs. 14,000 as stated in the deed of gift and 
not Rs, 105 as held by the trial Court. The 
finding on the question of the oral gift by 
defendant 2 in favour of the plaintiff was 
also set aside for the reason that possession 
did not accompany the oral gift. The result 
on the findings was that the plaintiff’s suit 
was dismissed. 

The plaintiff has preferred this second 
appeal against the aforesaid dismissal of his 
suit. The first question that has been argued 
before me on behalf of the appellant is that 
the lower appellate Court was not justified 
in stating that the execution of the deed of 
gift (Ex. A5) was not disputed by the plain, 
tiff. It is contended that the finding of fact 
of the trial Court upon the point of exe- 
cution being in favour of the plaintiff, it 
was the duty of defendant 1 who had filed 
the appeal before the lower appellate Court, 
to got that finding set aside and there was 
no occasion for the plaintiff to concede the 
point of execution. The lower appellate 
Court appears to have referred to the two 
deeds of gift, namely Exs. 8 and A 5 . The 
execution of Ex. 3 had not been questioned 
in the trial Court and as both the deeds of 
gift were executed and registered on the 
same day by the same executant and attest- 
ed by tbe same witnesses it is not in the 
slightest degree unlikely that the execution 
of Ex. A6 may also have been conceded 
before the lower appellate Court. There is 
nothing whatever to show that the above 
statement of fact in the judgment of the 
lower appellate Court is wrong. I am quite 
prepared, however, to determine this ques- 
tion and record a fresh finding under the 
powers vested in this Court by 8. 103 , Civil 
P. C. I have heard learned counsel for the 
appellant on this point and have carefully 
considered tbe evidence of D. w. 3 , Saiyid 
Raza Husain, who was produced to prove 
the execution of Ex. a5. D. W. 3 is one of 
the attesting witnesses to the deed and 
BweMs that Mirza Dilawar Husain executed 
the deed of gift (ex. as) and signed it in his 
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presence. I do nob see any reason whatever 
for nob believing the evidence of this wit- 
ness. In my opinion the evidence of this 
witness fully establishes the execution of 
the deed of gift (ex. A6). 

The second point that has been raised 
before me on behalf of the plaintiff.appel. 
lant is that the dead of gift was not properly 
registered within the meaning of ss. 17 and 
28 , Registration Act. It is contended that 
the entire property, with the exception of 
plot No. 885, which was the subject-matter 
of the deed of gift, was situate in Tahsil 
Bikapur and plot No. 885 was fictitiously 
inserted in the deed so as to obtain regis. 
tration in Fyzabad. It is urged that plot 
No. 885 did Dot beloDg to Mirza Dilawar 
Husain and tbe inclusion of this plot in the 
deed of gift was a fraud upon registration. 

I am of opinion that this contention is 
devoid of substance. It appears that one 
Mirza Fazal Husain originally obtained a 
lease of plot No. 885 for building a house 
from the Nazul under a deed of lease dated 
19th November 1904 (Ex. l). Fazal Husain 
transferred this plot by a sale deed (Ex. 2> 
on 5th November 1909, in favour of Ahmadi 
Begam for Rs. 25. This deed recites that the 
transferor sold a house which had fallen 
down along with the right of occupancy in 
the land. A perusal of Ex. 1 will show that 
the rights of tbe lessee under the lease were 
heritable inasmuch as it is clearly stated 
therein that tbe right of Government to 
resume the land arose only if tbe owner 
died beirless. It is further provided in tbe 
lease that tbe owner of tbe building situate 
on the land will have tbe right to transfer 
the materials of the building as well as the 
right of occupancy in the land, but he shall 
not be entitled to transfer the land itself. 

In other words what was prohibited by tbe 
lease was tbe transfer of ownership of land 
which undoubtedly vested in the lessor but 
not in the lessee. As I have already stated 
Fazal Husain did not purport to transfer 
anything more than what be was entitled 
to do under the strict terms of the lease 
granted to him. Ho did not transfer any 
rights of ownership in tbe land. What was 
transferred was a mere right of occupancy 
in the land along with the bouse which bad 
fallen down. There can bo no question there- 
fore that Ahmadi Begam acquired the same 
rights under tbe sale which the original 
lessee Fazal Husain himself possessed, and 
it cannot be said by any stretch of reasoning 
that Mirza Fazal Husain violated any of 
the essential conditions of tbe lease in exo- 
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cuting the sale deed in favour of Abmadi 
Begam. 


It is urged on behalf of the appellant 
that, according to the terms of the lease, 
land along ^ith the building was liable to 
resumption by the Government if the build, 
ing fell down or was allowed to fall in a 
state of disrepair by the owner or his trans. 
feree or in case no new building was con. 
struoted within a period of three years from 
the date of the demolition of the 6rst build, 
ing. The house must be deemed to have 
fallen down in 1909 as the sale deed (Es. 2) 
undoubtedly shows. It is clear however that 
the Government has not chosen to exercise 
a right of resumption up to this time and 
that the land is still in the possession of the 
lessee's roi)rosentative3. In any view of the 
case, whether the lessee possessed the right 
of transfer or not, it is a matter on which 
there may bo a reasonable doubt. It does 
not follow that parties to the deed of gift 
wore prompted by any motives of fraud in 
including plot No. 886 in the deed. It has 
been hold by their Lordships of the Judi- 
cial Committee inG3 i a 1G9‘ that in deter- 
mining whether the requirements of the law 
as to registration have been complied with, 
the intention of the parties is the criterion 
by which the matter must be decided. It 
cannot be said in the present case that there 
was no intention on the part of the donor 
to vest the property in the donee and con- 
sequently it cannot bo hold that the inclu- 
sion of plot No. 885 in the deed of gift was a 
mere device to evade the Registration Act. 
Assuming for a moment that the title of 
Mirza Dilawar Husain to plot No. 885 was 
doubtful, it cannot lead to the inference 
that ho was guilty of any fraud in inolud- 
ing the same in the deed of gift. At any 
rate, there is nothing whatever to suggest 
any collusion between the donor and the 
donee or to show that defendant i, a par- 
danashin lady, who paid a valid considora- 
tion for the, deed of hiba-bil-iwaz in her 
favour, was a privy to any such imaginary 
fraud. In the absence of any collusion be- 
tween the donor and the donee the regia- 
tration of the deed cannot be challenged as 
being defective in law : see A i R 1924 Mad 
281 .-* Reference may be made to the obser- 
vations of their Lordships of the Privy 


* P C 91 : ICl I C 29 : 63 

1G9 : 69 Mud 639 (P 0), Vonkatarama Rao 
bobbaQsdri Appa Rao. 

^ ® 281 : 77 1 0 464 : 

M b j 12 , Lakshmlkantaraju v. Jagannathara 


Council in 49 I A 127^ at p. 133 which appear 
to apply fully to the facts of the present 
case. Their Lordships observed : 

In coining to tbo conclusion that this appeal 
must bo disniUsccl, their Lordships’ judgmcntrests 
on the view thiit none of the parties ever intended 
that the one-kauri sbaro in muui'a Kolbua should 
vest in Udit or should pass by the mortgago from 
him to tho mortgagee. This case diflors loio calo 
from tho case suggested in argument of a mere 
failure to make a good title to property dealt with 
by tho instrument, and which both parlies had in- 
tended should form part of the security. 

I am satisfied that tho deed of gift can- 
not be impugned on tho ground that it was 
a fraud uiwn registration. Lastly, it has 
been contended that the deed of gift is in- 
valid on the ground that there was uo bona 
fide intention on the part of tho donor to 
part with the ownership of the proiierty. 
It is not disputed that the deed of gift was 
executed in lieu of a dower debt of Rs. 2000 
out of Rs. 14,000 which was fixed at tbo tiruu 
of the marriage. The finding of the lower 
appellate Court upon this part of the cast 
must bo accepted as binding. Tho transuc- 
tion evidenced by the deed of gift is ai 
biba-bil.iwaz, a term well understood in 
Mahomedan law. In the case of a hiba-bil- 
iwaz, it has been laid down in a series of 
cases by their Lordships of the Judicial 
Committee, that only two conditions are 
necessary to establish the validity of suchj 
a transaction, U) actual payment of consi- 
deration (iwaz), and ( 2 ) a bona fide inten- 
tion on tho part of the donor to divest 
himself in prmsenti of the property and toi 
confer it upon tho donoo. The adequacy ofi 
consideration is not material; but whatever 
its amount, it must be actually and bona 
fide paid. It is not denied that the first; 
condition is fully satisfied in the present 
case. As regards the second condition, it is 
urged that no mutation was either claimed, 
or obtained by the donee in the lifetime oi. 
the donor and that possession remained 
with the donor till his death. Both these: 
circumstances in my opinion are wholly 
irrelevant in the case of a hiba-bil-iwaz. It 
is well.settled that delivery of possession,; 
although essential in the case of a simple 
gift, is not at all necessary in the case of a' 
hiba-bil-iwaz. Tho deed of gift contains a 
declaration by the donor that ho has deli, 
vered possession of the property to the 
donee. Wo have also from the evidence of| 
defendant i herself that the donor bandedi 
over tho deed to her. 

3. (’21) 8 A I R 1921 P C 8: 60 I C 833: 4^1 A 
127:, 46 Cal 609 (P C), Bbwanalh Prashad v. 
Chandra Narayan Chondburi. 



352 Oudh Mirza Mohammad v. Nadri Begam (Ghulam Hasan J.) 


The declaration in the deed as regards 
ithe delivery of possession is binding upon 
the heirs and representatives of the donor 
and is quite sufficient to establish delivery 
of possession even if it were necessary to do 
so: see 16 I a 205* and 69 I A 1.® Had Mirza 
Dilawar Husain been alive, he would have 
been estopped from challenging the deed of 
gift on the ground of absence of delivery of 
possession or non-divestment of his interest 
in the property gifted. The plaintiff as his 
heir is in no better position and must be 
held bound by the declaration made by the 
donor. The lower appellate Court rightly 
observes that the donee was admittedly a 
pardanaahin lady and it was but natural 
that her husband should manage the pro- 
perty on her behalf as long as he lived. The 
absence of mutation is fully explained in 
the evidence of D. w. i, Muzaffar Husain, 
a witness related to both parties. He stated 
that on being asked to mutate the pro{)erty 
in favour of his wife, Mirza Dilawar Husain 
said that if ho did so ha would lose bis 
lambardari dues. lie however acknowledged 
the fact that he ha<l gifted tlio property. 
The witness further stated that mutation 
on the basis of Ex. 3 was also not eOected 
fur the same reason. It is also pointed out 
on behalf of the appellant that oven after 
the gift Mirza Dilawar Husain carried on 
litigation in bis own name and reference is 
made to Exs. 20 to 21 . This action of Mirza 
Dilawar Husain was perfectly natural in 
the circumstances as mutation stood in his 
name and no mutation bad been made in 
favour of his wife. 

Another circumstance pointed out in this 
connexion is that there was a family settle- 
ment in the year 192S between Mirza Dila- 
war Husain and his three sons from bis first 
wife, whereby it was agreed that defen- 
dant 2 was to get the entire share in patti 
Ahmadi Begam in village Tendwa and he 
was to relinquish bis share in other villages 
in the said patti in favour of other cosbarers 
in lieu thereof. To this settlement defen- 
dant 1 was not a party and it is argued 
therefore that had she possessed any in- 
terest in the deed of gift, she would not 
have been ignored in the family settlement. 
In this connexion Ex. AS, a deed of release, 
executed by defendant l on 13th June 1929, 
is also referred to. It appears from EX. AS 

4r(’89T U All 4C0; 16 I A 205: 6 Sar 488 (P^, 

Muhammad Mumtaz Ahmad t. Zubaida Jan. 

S. (*82) 19 A I R 1982 P 0 13: 136 I C 865: 69 I A 

1: 6 Luck 656 (P C), Mohammad Sadiq All Kbao 

V. Fakhr Jahau Begam. 
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that defendant 2 wanted to mortgage village 
Tendwa, which had been allotted to him 
under the family settlement for satisfying 
certain debts but the mortgagee was not 
prepared to take the mortgage from him in 
view of the interest of defendant i in the 
village under the deed of gift executed in 
her favour by Mirza Dilawar Husain. The 
deed recites that defendant 1 had no ob- 
jectioD to the family settlement that had 
been arrived at and she claimed no share in 
village Tendwa which defendant 2 intended 
to mortgage. The obvious motive of this 
deed of release was to afford satisfaction to 
the mortgagee against any claim which de- 
fendant l might advance on account of the 
deed of gift in her favour. 

There is no statement whatever in this 
deed of release that the deed of gift was a 
fictitious transaction not intended to pass 
any title to her. On the other band, the 
fact that it became necessary to obtain a 
deed of release from her in respect of her 
share in village Tendwa proves that defen- 
dant 1 was regarded as possessed of an in- 
terest in the property by virtue of the deed 
of gift. The execution of this deed of release 
in my opinion far from showing that it was 
not given effect to on the other band leads 
to a contrary inference. The lower appel- 
late Court believed the evidence of D. W. i. 
who stated that in lieu of the release of her 
share in Tendwa she bad got extra share in 
other villages along with other cosharers, 
that her husband represented her in the 
family settlement and her interests were 
fully safeguarded by him. This evidence 
stands unrebutted and there is no reason to 
doubt the veracity of this statement. Lastly 
it is pointed out that in spite of the gift 
Mirza Dilawar Husain dealt with the pro- 
perty as bis own, and bo along with his two 
sons made a mortgage of Solopur on 2 nd 
December 1930 (vide Ex. 10). There is nothing 
whatever to show that this mortgage was 
brought home to defendant l. In any cose, 
even if she was aware of it, this change of 
intention on the part of Dilawar Husain 
does not destroy the interest of defendant 1 
in the property which was the subject- 
matter of the gift. Solopur is only one of 
the four villages in dispute and as boa been 
pointed out on behalf of defendant i it may 
well bo that the mortgagee under Ex. lO was 
satisfied that the share of the mortgagors 
was an ample security for the satisfaction 
of bis claim. 

Having given my best consideration 
the entire evidence and the oiroumstaucas 
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of the case I am of opinion that the finding 
of the lower appellate Court as regards the 
genuineness and validity of the deed of gift 
in favour of defendant l is perfectly correct 
and must be maintained. Learned counsel 
on behalf of the appellant frankly concedes 
that the evidence to support the plea that 
the deed of gift was a fraud upon the credi- 
tors is very slender. In view of the above 
finding it is scarcely necessary to pursue the 
alternative point whether defendant l is en- 
titled to retain possession of the property 
in lieu of her dower debt. The question is 
purely one of academic interest and need 
not be dealt with. I therefore confirm the 
judgment and decree of the lower appellate 
Court and dismiss the appeal with costs. 

G.N./a.K. Appeal dismissed. 

(28) A. I. R. 1941 Oudh 3S3 

Giiclam Hasan J. 

Uar Bux Singh — Plaintiff — Appellant 

v. 

Mt. Shanti Devi — Defendant — 

Respondent. 

Second Appeal No. 420 of 1037, Poclded on 2r>tb 
November 1940, against order of Oivil Judge, Bita- 
put, D/. 12tb August 1037. 

Will— Construction — Will made by Thakur 
providing that his widow shall be absolute 
owner of his property but in case oi her un- 
chastity being found by Court, that property 
shall go to next reversioner — Re-marriage of 
widow held did not amount to act of unchastity. 

A testator who was a Tbakur by caste made a 
will in which bo stated that his widow shouJd be 
the malik kamil {absolute owner) of the property 
and should have all powers of transfer. Ho further 
provided that as long as she would remain chaste 
and stay in her house sbo would continue to be in 
posseseloD as an owner. In the event, however of 
uncliastity being established in Court the next 're- 
versioners of the testator should be ontitlod to get 
equal shares In his Inheritance. The widow re- 
married : 

IJeld that in the absence of any words in the 
will implying a restriction on r6.iDarriago.it would 
U neither reasonable nor proper to extend the word 

unchastlty" so as to Include re- marriage. 

nf TV , CP 366 C 1) 

M. Wasim — for Appellant. 

K. P . Jllisra — for Respondent, 

Judgment. — This is a second civil appeal 
against a judgment and decree dated I2fch 
August 1937, passed by the oivil Judge of 
Sitapur, allowing the appeal and setting 
aside the decree dated I7th March 1987, pas- 
sed by the Munsif of that place decreeing 
the plaintiff s claim. The plaintiff-appellant, 
who IS admittedly tba next reversioner of 
one Durga Bakhsh Singh, brought the suit 
out of which this appeal has arisen for re 
1941 0/46 A 46 
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covery of possession over the property in 
dispute. The plaintiff's allegation was that 
Durga Bakhsh Singh, the original owner of 
the proiierby, died in June 1931 leaving 
behind him his infant daughter and the 
defendant, his widow. Durga Bakhsh Singh 
executed a will on iGbh June 1931, in favour 
of the defendant in respect of his property 
conferring upon her an absolute estate. It 
was alleged in the plaint that according to 
the will the defendant was liable to forfeit 
all her rights in the property of her de- 
ceased husband on hor becoming unchaste. 
It was further alleged that the defendant 
had become unchaste and so she lost all her 
rights in hor husband’s property. It was 
pleaded that in any case the widow had 
re-marriod and her re. marriage was alone 
sufficient to divest her of the rights of the 
property in suit under law and under the 
terms of the will. According to the plaintiff, 
the daughter was excluded from inheritance 
on the basis of a custom. In these circum- 
stances the plaintiff claimed possession of 
the property against the defendant. 

The defence was a denial of the plaintiff's 
claim. Tlie plea of unchastity was emphati- 
cally denied. The allegation of re-marriage 
was admitted but it was pleaded that re- 
marriage did not deprive the defendant of 
her rights in the property in dispute under 
the will. The custom of the exclusion of 
daughter from inheritance was also denied. 
The defendant asserted that under the terms 
of the will she had become the absolute 
owner of the property and the condition 
about the reversion of the property on her 
becoming unchaste was void in law. The 
trial Court held in favour of the exclusion 
of daughter from inheritance on the ground 
of custom. It also held that the condition 
laid down in tbo will about the reversion of 
the property to the reversioner was not 
illegal. It, however, held that the defendant 
was proved to be unchaste and further that 
the very fact of her re marriage was suffi- 
cient to divest her of her rights in the pro. 
perty. Upon these findings the trial Court 
decreed the plaintiff’s suit. 

The lower appellate Court in appeal has 
confirmed the finding on the point of cus- 
tom. It also upheld the view of the trial 
Court to tho effect that the condition 
attached in the will for reversion of the 
property in case of the unchastity of the 
widow could not bo considered to be bad in 
law in view of the provisions of S. 134, Sue. 
cession Act. As regards the plea of unchas- 
tity, tho lower appellate Court found that 
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the defoDdant was not proved to be leading 
an unchaste life before her second marriage. 
It further found that the marriage contrac- 
ted by the defendant after the death of her 
husband could not be considered to be an 
act of uDchastity on the part of the widow 
so as to disentitle her of her rights confer, 
red by the will of her deceased husband. In 
the result, therefore, the appeal was allow, 
ed and the claim of the plaintiff was dis. 
missed. The plaintiff has now come up to 
this Court in second appeal. The memoran- 
dum of appeal challenges the decision of the 
lower appellate Court both on the ground 
of uncbastity and also on the ground that 
the act of a second marriage itself was in- 
cluded in and covered by the term “unchas- 
tiby” as used in the will of Durga Bakhsh 
Singh, and that upon a proper interpretation 
of the will the lower appellate Court should 
have held that the defendant-respondent 
was entitled to retain the property only in 
case she remained chaste and a widow. 

Learned counsel appearing on behalf of 
the plaintiff-appellant has frankly conceded 
that he is unable to contest the finding of 
fact arrived at by the lower appellate Court 
that the plea of unchastity had not been 
substantiated. Indeed this finding could not 
bo challenged in second appeal as it was 
concluded by a finding of fact which was 
fully supported by the materials on the 
record. The only question therefore which 
has boon urged before me on behalf of the 
plaintiff -appellant is that the fact of re- 
marriage having been admitted the lower 
appellate Court should have, upon a proper 
construction of the will of Durga Bakhsh 
Singh, come to the conclusion that re- 
marriage was tantamount to unchastity and 
was sufficient to destroy the right of the 
defendant-respondent under the will. Ex. i, 
executed by Durga Bakhsh Singh on I6th 
June 1931. The will recites the fact of the 
testator’s illness of which be died a few days 
after the execution of the will and mentions 
that he has a daughter four months old 
from his legally married wife, thedefendant- 
respondent, for whom he expresses feelings 
of love and affection. It is stated in the will 
that the defendant-respondent is to be the 
malik kamil (absolute owner) of the pro- 
perty and shall have all powers of transfer. 
Then follow the relevant words, which are 
the subject-matter of interpretation in the 
present case. They are as follows : 

Joi Uik iooh nekchalni ae apne makan men 
baithi rahegi malikana qabit wa ddkhil aur 
viuttarri/ rahegi, dareurat badchalni a^lal ee 


sainl hone par manmtiqir he qarihi haqdarhahiaas 
masavi mere malruka ke pane he mustahaq honge. 

i. e. "As long as she will remain chaste and 
stay in her house she will continue to be 
in possession as an owner. In the event 
however of unchastity being established in 
Court the next reversioners of the testator 
shall be entitled to get equal shares in bis 
inheritance." It has been argued before me 
that in order to place a proper constructioa 
upon the words quoted above it is necessary 
to put oneself in the testator’s arm-chair 
and to ascertain his intentions and feelings 
at the time of executing the will. It is said 
that re-marriage according to Thakurs is an 
act which is looked upon by the Tbakur 
clan not only with the greatest disfavour 
but is considered to bo a heinous offence 
almost amounting to unchastity or immo- 
rality. It is further stated that makan men 
haithi rahegi necessarily implied that the 
wife would continue to occupy the house as 
the widow of the deceased, which clearly 
negatived a case of re- marriage. I regret I 
cannot accept this contention. It appears 
from the plaint that the age of the defen- 
dant. respondent is given as 24 on the date 
of the plaint, namely I9th October 1936. 
Durga Bakhsh Singh died in June 1931 
shortly after making the will so that the 
defendant. respondent became a widow at 
the age of 19. It appears that the defendant- 
respondent contracted a second marriage 
with Dip Singh in 1933 and a daughter 
was born to her in 1985. The defendant- 
respondent has been continuing to reside 
in her deceased husband's bouse since the 
re-marriage along with Dip Singh and has 
not left her residence at any time. 

It is a well settled rule that tlie intention 
of the testator must bo gathered from the 
language used in the will. Looking to the 
language used in the deed, it appears to me 
to be quite clear that in the first portion of 
the passage quoted above the testator laid 
down that his widow shall remain chaste. 
The defeasance clause is to be found in the 
latter portion of the passage quoted above, 
which is to the effect that when she is 
found to be unchaste by a Court of law, 
then and then only, upon such a finding 
being arrived at by a Court, she will be 
liable to forfeit the absolute right conferred 
upon her by the will, and the next rever- 
sioner of the testator will be entitled to 
succeed to the property. The actual word 
used in the defeasance clause is badchalni, 
which means unchastity, misconduct, im- 
morality. I do not think that it can be 


Janki Prasad 7 . U. P. Government 


1941 


Oudb 355 


seriously contended that the word ‘bad- 
chalni' as used in the defeasance clause 
should be so construed as to embrace within 
its purview the case of a re-marriaga sane- 
tioned by law. It is no doubt true that 
generally speaking re- marriage is repugnant 
to the notions of a Thakur living in a vil- 
lage, but to say that a re-marriage, which 
is now sanctioned by the Hindu Widows' 
Ee-marriage Act (is of 18S6), should be 
branded as an act of misconduct or unchas- 
tiby, would carry with it its own refutation. 
Having regard to the language used in the 
will itself, I am inclined to think that when 
the testator laid down chastity as a condi- 
tion precedent to his wife's retaining an 
absolute interest in his will, the idea of a 
re-marriage was never in his contemplation. 

If the testator really intended to exclude 
his wife from getting his property in case 
she re-married, there was nothing to pre- 
vent him from stating in the will that she 
will be liable to forfeit her right on re. mar- 
riage. It is not an uncommon thing to find 
in numerous instruments the provision that 
a female beneficiary under an instrument 
will be liable to be divested of her right 
upon re- marriage or upon marrying a parti, 
cular person or a member of a particular 
family, caste or clan. If the idea of re-mar. 
riage is looked upon with such abhorrence 
by the Thakurs as to be tantamount to un- 
chastity according to the contention put 
forward on behalf of the plaintiff appellant, 
then I am of opinion that there was still 
greater reason on the part of Durga Bakhsh 
Singh to have introduced into the will, in 
addition to the ground of unchastity, the 
disqualifying ground of re. marriage as well. 
The omission of the word “re-marriage" as 
a ground for divesting the widow of her ab- 
solute rights in the will in my opinion can 
be more reasonably attributed to the fact 
that such a ground never crossed bis mind. 
If the contention raised on behalf of the 
plaintiff-appellant were accepted, one would 
have to import into the will another dis- 
qualifying condition which the testator did 
not either think fit to impose or it never 
entered his head. In any view of the matter, 
I am satisfied that in the absence of any 
words in the will implying a restriction on 
re-marriage it would be neither reasonable 
nor proper to extend the word “unobastity” 
so as to include re-marriage. 

An argument has been put forward on 
behalf of the defendant-respondent that in 
the present days of social advancement re- 
marriages are not considered offensive to 


Hindu sentiments any longer and in fact 
numerous marriages of child widows among 
high caste Hindus take place in the country 
every day. It is contended that the Hindu 
Widowe' Re-marriage Act, itself legalises a 
marriage amongst the Hindus and that this 
Act was passed with the definite object 
stated in the Preamble that the marriage of 
Hindu widows will tend to the promotion 
of good morals and public welfare. I do not 
think it is necessary to introduce into the 
question of a plain construction of the will 
any such consideratioas prevalent either 
among a certain section of the Hindu com- 
munity or considerations which may have 
induced the Legislature to pass the Hindu 
Widows' Re-marriage Act (15 of 1850 ). The 
question before mo can be decided upon an 
interpretation of the actual words used in 
the will itself. Reference was made in this 
connexion to a case reported in 59 cal 112,^ 
where the question involved before their 
Lordships of the Judicial Committee was 
whether on a true construction of certain 
leases executed by a Hindu in favour of his 
daughter the latter took an absolute estate 
or an estate for life. In addition to certain 
conditions laid down in the leases it was 
also stated that the daughter had to reside 
in a certain village. Their Lordships ob. 
served that the condition as to continued 
residence in the village was clearly of no 
binding effect. In the present case even if 
the condition about the continued residence 
in the house of Durga Bakhsh Singh had 
been violated, though that is not the case 
here, that condition could not have the 
effect of destroying the right of the widow. 

I therefore hold that the only reasonable 
construction which can be placed upon Ex. 1, 
the will in question, is that re-marriage of 
the defendant did not have the effect of 
destroying the right conferred upon the de- 
fendant-respondent under the will. I agree 
with the decision of the lower appellate 
Court on this point and dismiss this appeal 
with costs. 

D.S./r.K. Appeal dismissed. 

1. ('31) 18 A I R 1931 P C 179 : I 0 643 : 69 

Cal 142 : 68 I A 270 (PC), Sarajubalo Debi v, 
Jyotirmoyeo Debi. 

(28) A. I. R. 1941 Oudh 365 
Agarwal J. 

Mahant Janki Prasad 

V. 

Government of United Provinces. 

Second Appeal No. 457 of 1937, Decided on Gth 
December 1940, against order of Civil Judge, Pyra- 
bad, D/. doth September 1937. 
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(a) Tort — Secretary o^ State — Suit against, 
ior recovery of costs oi punitive police— Suit is 
maintainable. 

The Secretary of State can be sued only in res* 
pcct of those matters for which the East India 
Company could have been sued. [P 856 0 2; 

P 857 C 1] 

The words “liabilities incurred” in 8 . 42 of 21 
and 22 Victoria, Chap. 106, by which the Govern* 
mcnt of India was transferred to her late Majesty, 
cover acts of tort : 5 Bom Q C R App 1, Bel. on. 

[P 857 C 1] 

Suit for the recovery of the costs of punitive 
police alleged to have been illegally levied on the 
plaintiff is one in tort and is maintainable against 
the Secretary of State : 40 Gal 452, Bel. on.; Case 
law referred. [P 357 C 1] 

(b) Civil P. C. (1908), S. 80 — Words “cause 
of action" should not be construed in narrow 
sense. 

The words “cause of action" under S. 80 should 
not be construed in a narrow sense as the object of 
8 . 80 is merely to inform the defendant substan. 
tlally of the ground of complaint : (’34) 21 A I R 
1934 Pat 701 and 24 Mad 279, Bel. on ; (’28) 15 
A I R 1928 Cal 74, Erpl. [P 368 C 1) 

(c) Jurisdiction— Civil Courts— Bar of juris- 
diction of — When statute provides particular 
remedy general remedy in civil Court becomes 
barred — Remedy for recovery of amount paid 
under Government Notification under Police 
Act, as compensation to injured in riot is by way 
of revision to Commissioner or Local Govern- 
ment and not by suit in civil Court. 

When a statute provides a particular remedy a 
general remedy in the civil Court becomes barred. 

[P 368 0 1} 

A suit in respect of the amount realised from 
the plaintifT on account of compensation paid to 
the person injured in a riot, under the Govern* 
mcnt Notidcation under the Police Act is not 
maintainable in the civil Court by virtue ofS. 15A 
Police Act. Even if it is maintainable it is main- 
tainable only on the ground of material irregularity 
in the proceedings of the Magistrate. [P 358 C 2j 

(d) Police Act (1861), S.15A, Cl. (2)— “After 
such inquiry” — Inquiry by Deputy Collector 
under supervision of District Magistrate who 
sanctioned assessment recommended by Deputy 
Collector after full consideration of evidence for 
and against is sufficient inquiry of District Ma- 
gistrate. 

An inquiry was made by the subordinate of the 
District Magistrate, but under his supervision and 
ho sanctioned the assessment recommended by the 
Deputy Collector after fully considering it together 
with the evidence made in its support and the ob- 
jections made against it : 

Held that this was a sufficient inquiry by the 
District Magistrate. [P 359 q 2 ] 

(e) Police Act (1861), S. 15 — “Inhabitant," 
meaning explained. 

A person who derives bis Income from some 
Isotbris within the area of a town andtbosokotbris 
are not w.ikf property is an "inhabitant" of the 
town within the meaning of 8 . 16. (P 853 C 2) 

S. N. Srivaaiava — for Appellant. 

K. Ohoih — for Respondent. 


Judgment. — This second appeal arises 
out of a suit brought by the appellant, 
Mahant Janki Prasad for recjovery of R 8.676 
principal and Hs. 76.6-0 interest from the 
Government of the United Provincesthrough 
the Ckillector of Fyzabad. The suit has been 
dismissed by both the Courts below. A 
Hindu-Muslim riot took place in Ajodhia 
on 27th March 1934. By notification No. 
232P/vm/219 dated 7th April 1934, the Local 
Government promulgated an order declar- 
ing that Ajodhia had been found to be in a 
disturbed and dangerous state and that 
from the conduct of the inhabitants thereof, 
it was expedient to increase the strength of 
the regular local police cadre. This was done 
under s. 15, cl. (1), Police Act (5 of 1861). 
This proclamation was to remain in force 
for a period of six months hot it was later 
on extended for another six months. It was 
ordered that the cost of the force should be 
realized from the Hindu inhabitants of the 
town and they would be liable to pay com- 
pensation to the Mahoinedans who were 
injured. The plaintiff was made to pay 
Rs. 203 on account of the costs of the puni- 
tive police and Rs. 242 on account of com- 
pensation. total Rs. 450 on I7th January 
1936. Later on, on 24tb March 1936, ho was 
made to pay Rs.225 more, Rs. 121 on account 
of compensation and Rs. 104 on account of 
costs of the punitive police. The lower ap- 
pellate Court has held that the plaintiff did 
not give notice as required by s. 80, Civil 
P. C., in respect of the item of Rs. 225 paid 
by him on 24tb March 1936, and so the suit 
in respect of it was not maintainable. It 
was further held that the District Magis- 
trate’s order that the plaintiff should pay 
Rb. 208, the cost of the punitive police, was 
valid. On these findings the suit was dis- 
missed in toto. It has been argued before 
me by the learned Assistant Government 
Advocate that the suit was not maintainable 
at all as no action conld be brought in the 
civil Court in respect of an act of the State. 
He has relied on the cases in 7 OWN 1209,’ 27 
Bom 189,* 28 Rom 314® and 1930 0 W N1140,* 

It is a settled rule of law that bho defen- 
dant can be sued only in respect of those 

1. (’31) 18 AIR 1931 Oudh 20: 128 I 0 77: 6 Luck 
167 : 7 O W N 1209, Mata Prasad v. Sooy. of 
8tato« 

2 . (’03) 27 Bom 189 : 6 Bom L R 30, Jebangir M. 
Cursotji V. Bccy. of State. 

3 . (’04) 98 Bom 814 : 6 Bom L B 66, Shivabbajan 

Durga Prasad v. Sooy. of State. ^ 

4 . C87) 24 A I R 1937 Oudh 209 : 165 I 0 834 : 13 
Luck 667 ; 1986 OWN 1140, Kanhafyft Lai v. 
Secy, of State. 
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jmatters for which the East India Company 
Icoold have been sued. It was so held in the 
[rulings cited above by the Assistant Gov- 
ernment Advocate. Tinder 21 and 22 Victo- 
ria, Chap. 106, the Government of India was 
transferred to her late Majesty and by s. 42 
it was provided that all the bonds, deben- 
tures and other debt of the said company in 
Great Britain and all the territorial debts 
and other debts of the said company, and 
all sums of money, costs, charges and ex- 
penses which if this Act had not been 
passed would after the time appointed for 
the commencement thereof have been pay- 
able by the said company out of the revenues 
of India in respect of or by reason of any 
treaties, covenants, contracts, grants or liabi- 
lities then existing and all expenses, debts 
and liabilities which after the commence- 
ment of this Act shall be lawfully contracted 
and incurred on account of the Government 
of India and all payments under this Act 
shall bo charged and chargeable upon the 
revenues of India alone as the same would 
have been bad this Act not been passed and 
such expenses, debts, liabilities, and pay- 
ments as last aforesaid had been expenses, 
debts and liabilities lawfully contracted and 
incurred by the said company. 


It was held in 6 Bom H C R App i® that 
the words "liabilities incurred” cover acts 
of tort. The act complained of by the plain- 
tiff in this case is an act of tort and so the 
iGovernment can bo sued in my opinion. 
,Tbe present case is on all fours with that of 
40 Cal 462.® That was also a case for the 
recovery of the costs of punitive police 
alleged to have been illegally levied from 
the plaintiff and it was held that the suit 
was maintainable against the Secretary of 
State. The cases cited by the learned Assis- 


tant Government Advocate are distinguisl 
able. In 7 o w N 1209^ the plaintiff ht 
sued the Secretary of State for his boii 
improperly detained in jail. It was observe 
that one of the*functions of Government i 
this country as a sovereign power is to tal 
cognizance of offences coming to its knov 
ledge and to order the trial of such persoi 
in accordance with law. In the case report( 
in 27 Bom 189* the plaintiff had sued tl 
Secretary of State for defamation on tl 
allegation that there was a resolution of tl 
Bombay Government that he was guilty ^ 


6 Bom H 0 R App 1, Peninsular a 
Oriental Steam Navigation Co. v. Secy, ol Sta 

6. ('13) 40 Cal 452 : 18 I 0 112 : 17 0 L J 21 
17 0 W N 816, Kailash Chandra Nag v. Becy. 
otato. 


misconduct as a public servant. It was held 
that the plaintiff held his office at the 
pleasure of the sovereign and the power of 
dismissal included powers of censure. In 26 
Bom 314* the principle of law enunciated 
above in 5 Bom n c r App l® was recognized. 
The case in 1930 own luo* was also of a 
dismissal of a public servant. I may also 
mention the case in a i r 1934 Bom 277^ in 
which it was held that there are three 
exceptions in respect of which the Secretary 
of State can be made liable although the 
acts may be acts of State. One of those 
exceptions is when it can ho shown that 
benefit has resulted to Govorninont from a 
tort of one of its servants. This exception is 
applicable in this case. 1 therefore hold that 
the defendant cab bo sued by the plaintiff 
for the money. 

The first point argued by the learned 
counsel for the appellant is that the lower 
Court was wrong in dismissing Ins claim 
for Rs. 225 on the ground that no notice 
under 8.80, Civil P. C., was given. The 
assossment was first made on 22Dd December 
1984, but a fresh assessment was made on 
ICth January 1936. It was on account of the 
latter assessment that the plaintiff was re- 
quired to pay Rs. 225 in addition to the sum 
previously paid by him. The plaintiff gave 
notice under s.80. Civil P. C., on 26 th 
February 1936. It was stated in the notice 
that the District Magistrate had by a noti- 
fication dated IGth January 1936, demanded 
payment of a further sum of Rs. 225 in addi- 
tion to the sum realized for the police and 
compensation purposes. The relief men- 
tioned in the notice was that it be declared 
that the plaintiff was not liable for the taxes 
referred to above as assessed in a sum of 
Rs. 675 and that a decree for payment of 
Rs. 450 with interest be passed. It is to bo 
noted that the payment of Rs. 225 was made 
after this notice dated IGth February 1930. 
The lower Courts have held that as the 
plaintiff bad not made the payment when 
the notice was given, it was not a valid 
notice in respect of this item. In 24 Mad 
279® three joint owners of land sued to 
recover a sum of money paid as water rates 
which they alleged had boon illegally levied 
from them by Government in respect of 
faslis 1302 and 1803. Notice of the suit was 
given in respect of 1302 P' alone. It was held 

7. (’84) 21 A I R 1934 Bom 277 : 152 I 0 947 : 58 
Bom 660 : 80 Bom L R 568, Muaicipa) Corpora- 
tion ol Bombay v. Sccy. of State. 

8. (’01) 24 Mad 279 : 11 M L J 117, Secy, of State 
V. Perumal Filial. 
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that tbo notice was not invalid and that the 


words “cause of action" under S.424 corres- 
ponding to S.80, should not be construed in 
a narrow sense as the object of the section 
is merely to inform the defendant substan- 
tially of the ground of complaint. I think 
the principle is applicable to this case also. 
The plaintiff bad informed the defendant 
that the amount of Rs. 450 had been wrongly 
realized from him and also that ho was not 
liable to pay Rs. 225 which had been assessed. 
The same principle was held in a I r 1934 
rat 701.^ The learned Assistant Government 
Advocate has relied on 61 Cal 9G9.’® I think 
there is nothing against the plaintiff in that 
case. The principle laid down in the Madras 
and Patna rulings was approved but it was 
stated that the cause of action should bo 
stated with some precision. In this case the 
plaintiff had stated his cause of action with 
precision: I think that the lower Courts 
were wrong in dismissing this part of the 
plaintiff s claim on the ground that the 
notice given under s. 80 was nob valid. 

The lower Courts have dismissed the 
plaintiff’s claim for recovery of Rs. 212 roa- 
lized from him on account of compensation 
to be paid to the Mahomedans, on the 
ground that the remedy of the plaintiff lay 
only in making a revision to the Commis* 
sionor of the Division or the Local Govern- 
ment. Section 15A, cl. 4 of the Police Act. 
provides that every declaration or assess-' 
ment made or order passed by a Magistrate 
of the district under sub-a. (2) shall be sub- 
ject to revision by the Commissioner of the 
Division or the Local Government, but save 
as aforesaid shall be final. When a statute 
provides a particular remedy a general 
remedy in the Civil Court becomes barred. 
The appellant’s learned counsel has relied 
on the case in A I R 1924 p c 175,11 Iq that 
case it was held that proceedings of an 
assessing authority are subject to being 
quashed in the ordinary Courts of law if 
they have been tainted by a fundamental 
irregularity. The same was held in a i r 
1920 Cal 1004.^^ Koliance is placed on A I R 
279.’'’ In that case also, it was ob- 

9. (’34) 21 A I R 1934 Pat TOl"; 165 I O 1099 -14 
Pat 283 ; 16 P L T 129, Sourendra Mohan Sinha 
V. Secy, of State. 

10 . (-28) 15 A I R 1928 Cal 74 : 107 I 0 860 • 64 
Cal 969, Koaeornm Poddar * Co. v. Socy. of Btato 

11 . (’24) HAIR 1924 P 0 176: 80 I O 1023 : 61 
I A 241 ; 61 Cal 802 (P C), StNirotary of Stato v. 
Jatiodra Netb. 

f’26) 18 A I R 1926 Cal 1064 : 98 I 0 834 : 53 
Mahabunnlsea Bibi v. Secretary of State. 

CM® K ^ ^ ^.^®26 Cal 279 : 90 I C 700 ; 62 
948. Naearuddin Mandal v. Ananth Nath. 


A. I. B. 

served that where the Legislature has set up 
a special tribunal for the purpose of deciding 
certain matters such matters shall be heard 
by that tribunal and that tribunal alone. On 
the interpretation of the enactment in that 
case It was, however, held that it was not the 
intention of the Legislature to set up the 
Commissioner as the person finally to decide 
the point before the Court. Section 15 A. cl. 4 
of the Police Act, clearly provides that sub- 
ject to revision by the Commissioner or the 
Local Government the order of the Magis- 
trate shall be final. I therefore think that a 
suit in respect of the amount realized fromi 
the plaintiff on account of compensation was 
not maintainable in the Civil Court. Even if 
it is maintainable, it is maintainable only on 
the ground of material irregularity in the 
proceedings of the Magistrate. It is argued 
on behalf of the appellant that under S.ISA 
of the Police Act the assessing authority is 
the District Magistrate alone but in this 
case the assessment was made by his sub- 
ordinate and that the assessment could be 
made only in respect of an inhabitant of 
Ajodhia which the plaintiff was not. The 
words in s. 15A, cl. ( 2 ) are to the effect that 
the Magistrate of the district after such 
inquiry as ho may deem necessary can assess 
the amount of compensation to be paid by 
tbo inhabitants. The words “after such in- 
quiry’’ are very material. It appears that' 
in this case the inquiry was mode by the! 
subordinate of the District Magistrate, butl 
under bis supervision, and be sanctioned the! 
assessment recommended by Mr. Day,' 
Deputy Collector, after fully considering it 
together with the evidence made in its sup. 
port and the objections made against it. 

I think this was a sufficient inquiry of the 
District Magistrate. 

As regards the other point the word “in- 
habitant" has been defined in s. 15 of the 
Police Act and under the definition is in- 
cluded persons who themselves or by their 
agents or servants occupy tor hold land or 
other immovable property within such area 
and landlords who themselves or by their 
agents or servants collect rents direct from 
ryots or occupiers in such area notwith- 
standing that they do not actually reside 
therein. In this ease it has been found by 
both the Courts below that tbe plaintiff 
derived income from some kothris within 
the area of Ajodbia. It has also been found 
that those kothris are not wakf property. 

I am bound by these findings in second 
appeal. I therefore bold that neither of tbe 
two objections of tbe plaintiff have any 
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force. As there has been no material irregu- 
larity, the plaintiff cannot come to the Civil 
Court in regard to the assessment. The 
lower Courts have dismissed the suits in res- 
pect of Bs. 208 on account of the cost of the 
punitive police on the ground that the 
action of the District Magistrate was legal. 
The plaintiff before me challenges the vali- 
dity of the Magistrate's proceedings on the 
ground that the assessment was not made 
by the District Magistrate and that be was 
not an inhabitant of Ajodbia. I have dis- 
cussed both these points and decided them 
against the plaintiff. The lower Courts' de. 
cree refusing to award Rs. 203 to the plain- 
tiff is quite correct. The plaintiff's claim in 
respect of Rupees 225 which be paid on 24th 
March 1936 has not been decided on the 
merits. It has been thrown out by the lower 
Courts on the ground that the plaintiff did 
not give any valid notice in respect of that 
amount. I have held above that the notice 
was valid. I, thorefore» allow the appeal to 
this extenti that the lower Court's order 
dismissing the claim in respect of Rs. 225 is 
set aside and the case remanded to the Srst 
Court through the appellate Court for deci- 
sion on the merits. Costs in this Court 
relating to this amount will abide the result. 
The appeal in other respects is dismissed 
with costs. 

N.K./n.K. Case remanded. 

(28) A. R. 1941 Oudh 359 
Bennett and Ghdlam Hasan JJ. 

Emperor 

V. 

Bhagi and others — Accused 
Bespondents. 

Criminal Appeal No. 615 of 1940, Decided on 
22Qd April 1941, against order of Sessions Judce. 
Fy^abad, Dj- lltb June 1940. 

(a) Penal Code (1860), S. 302 — Accused D, 
*P and M charged with murder of Dby spear and 
Iathi8-.-During absence from village, his wife 
contracting illicit intercourse with D — Never- 
theless on his return Baflecting friendship with 
D and on night of murder taking him to keep 
watch over jarban crop in which B also had 
intercst^Some lime after midnight, D's brother 
hearing cries of •‘thlcP^ from direction of 
and M*i houses, going there with others, finding 
B striking the alleged thief with lathi and P and 
M kicking him — B did not stop beating at once 
but when he did so the alleged thief was found 
dead— Corpse then discovered to beofD— OnP^s 
arrest information given by him leading to dis- 
covery of blanket stained with human blood 
from heap of straw at back of bis house, spear- 
head belonging to B from sugarcane field and 
chadar belonging to B found buried in mud of 
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tank — Stains of blood found in jarhan field 
though they were not discovered near house of 
accused where dead body was found — 43 Injuries 
found on D*$ body, large number of incised 
wounds, incised punctured wounds and abra- 
sions, ruptures of lung, spleen and kidney — 
Certain injuries found on person of M and blood 
stains on his shirt though stains could not be 
proved as of human blood^Circumstantial evi^ 
dence held established guilt of P and under 
S. 302 beyond reasonable doubt. 

Tho accused and P wore charged with mur- 
der of D. During B*s absence from the village his 
wife had contracted an illicit connexioo with D 
and OQ tho death of B's brother, his widow also 
contracted illicit connexion with D. NevcrtbelesF. 
on hti return homo, BuQocted friendship with D 
and BO tho latter had confidence in him. On the 
night of tho murder one of tho accused D took the 
deceased D to keep watch over tho j irhan crop in 
which B bad an interest and which was at Bome 
distance to the north of D*$ bouse. Sometiino after 
midnight D's brother hoard a cry ol *'thioi" from 
the direction of tho bouses of B and 3/ which wore 
Bituated to tho north of his house. Uo and others 
went there and found D striking a man with a 
lathi, while P and M were kicking him. They wore 
Baying that they bad caught a mac who had been 
lifting tho thatch with a view to onter the bouse. 
D's brother and the others who had come up asked 
B to stop beating him, Pdid not stop immediately 
and when he did the man was found to be dead. 
It was then discovered that ho was D. There was 
however no sign of any one having tried to lift the 
thatch of M*$ bouse. The report of the Civil Sur- 
geon showed that D was about 85 years of age. No 
less than 43 injuries wore found on his body. There 
wore a large number of incised wounds, incised 
punctured wounds, abrasions, mostly on the legs, 
thighs and arms and bead. There were ruptures of 
the loft lung, peritoneum, spleen, and left kidney. 
Death bad probably occurred from shock and 
beemorrbago the injuries having been caused a 
llttto time before death. On being arrested P gave 
some information to the police officer and various 
articles wore discovered with his assistance. There 
were (I) a blanket stained with human blood from 
a heap of straw at tho back of his bouse, (2) aspoar- 
head from a sugarcane field, (3) a chadar and 
aogoeba which wore found buried in the mud of a 
tank. Of these, the chadar was identified as that of 
Band the spear-bead as that of B. Certain injuries 
were found on the person of M and some blood 
stains on bis shirt, though it could not bo proved 
whether tho stains were of human blood or not. 
Blood stains were found in the jarhan field though 
there wore no stains where the body was discovered 
near the house of the accused : 

Held that the circumstantial evidence in the case 
left no reasonable doubt about the guilt of il and 
P under S. 802 and that it could bo safely inferred 
therefrom that D was killed in the jarhan field and 
the dead body then was removed near the house of 
the accused who raised a false cry of having caught 
a thief and beat him in order to hide their treacbe- 
rous crime ; 14 Luck 635, Applied. [P 366 0 2] 

(b) Penal Code (1860), S. 302^It is unsafe to 
argue that criminal would not have acted in 
any particular way after committing murder. 

In a murder case it is always unsafe to argue 
that a criminal would not have acted in any parti, 
cular manner after committing a murder. 

CP 364 C 21 
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(c) Evidence Act (1872), Ss. 25 and 8 — Con- 
fession— Self-exculpatory statement relating to 
some fact which if true negativing offence alleged 

to be confessed — Statement is not confession 

Accused B, P and M charged with murder of D 
—First report of offence made by D's brother — 
Shortly after aforesaid report, M also reporting 
that he andZJ found thief lying behind his house 
under tree and that B had struck him with 
lathi — Thief was then found dead and corpse 
identified as that ot D — M could not say who 
killed D — He came to report against D that D 

had tried to break into house to commit theft 

He came at B's request to make report lest they 
be implicated— M'3 report held admissible under 
S. 8— Report held not confession within S. 25. 

A statement that contains solf-cxculpatory mat- 
ter cannot amount to a confession, if the exculpa- 
tory statement is of some fact which if true would 
negative the offence alleged to be confessed : {'39) 
26 A I R 1939 P C 47, Bd. on. (P 365 C 1) 

The accused B.P&ndM were charged with hav- 
ing committed murder by intentionally causing 
the death of a man D with spears and lathis. 
The 6rst report in the case was made by the 
brother of the deeeased. A short time after the 
aforesaid report M voluntarily made a report to 
the effect that ho and B had found a thief lyingon 
the ground under the nim tree l>ehiod his house 
and that 5 had struck him with a lathi. It was 
then found that the thief had died and the corpse 
was identified as that of D. HI could not say who 
bad killed D. Ho bad called the chaukidar and 
come with him to the police station to make the 
report against D that he had tried to break into 
the houfso to commit theft. He had come at the 
request of B and also of ono other person: “other- 
wise we will be implicated'': 

Edd that M'a voluntary report was of an oxcul- 
patory nature and did not amount to a confession 
within the meaning of 8. 25. The report was ad- 
missible under 8. 8. (P 866 0 1, a) 

(d) Penal Code (1860), S. 302 — Murder pre- 
meditated, brutal and without immediate provo- 
cation — Death sentence is justified. 

In the case of a brutal, premeditated and trea- 
chorous mnrder committed without any imme- 
diate provocation the extreme penalty of the law 
is justified. [P 86C q g] 

(e) Penal Code (1860), S. 302— Lapse of time 
since murder is no reason for not passine caoi- 
tal sentence. 

The length of time elapsing since the murder 
was committed is no reason why the capital fod- 
teoce should not bo passed. [P qqq q 2] 

Government AdvoenU — for the Crown. 

AH Eman — for Accused 2 and 8 (Pandobi and 
Musai). 

Jud^monti^-This is a GovsrDmoDt appoal 
under s. 417. Criminal P. C., against the 
acquittal on 30th May 1940, by Mr. Ali 
Hammad. Sessions Judge of Fyzabad, of 
^ree mon named Bhagi alias Bbagirafcb. 
Pandohi, and Musai on a charge under 
S. 802, Penal Code. On the admission of the 
appeal it was ordered by this Court that 
uon-bailable warrants for the arrest of the 
accused should be issued under S. 427, Cri- 
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minal P. C. Pandohi and Musai have been 
arrested, but it has not been found possible 
to arrest Bhagi. The hearing of this appeal 
has been delayed on this account. As the 
District Magistrate has reported that there 
IS little prospect of his arrest in the near 
future the appeal has been heard against 
Pandohi and Mu^i. Pandohi is Bhagi’s 
brother, and Musai is his cousin. 

The accused were charged with having 
committed murder by intentionally causing 
the death of a man named Binda with spears 
and lathis on the night between I8th and 
19th November 1939. The first report in the 
case was made at tlio Musafirkhana police 
station in the Sultanpur district at 10 A. M., 
on 19th November by Sat Narain, brother of 
the deceased Binda. Sat Narain and his 
brother lived in Koshopur, some six miles 
from this police station. Sat Narain's story 
was that the previous night while he, his 
brother Binda and his nephew, Tung Nath 
were warming themselves by a fire Bhagi 
came and asked Binda to accompany him to 
keep watch over a jarhan crop. Binda was 
reluctant to go, but on being pressed agreed. 
Some time after midnight Sat Narain heard 
a cry of “thief” from the direction of the 
houses of Bhagi and Musai, which as the 
sketch plan ex. 17 shows, are situated to 
the soutli of Sat Narain’s house. He and 
others wont there and found Bhagi striking 
a man with a lathi, while Pandobi and 
Musai were kicking him. They were saying 
that they had caught a man who had been 
lifting the thatch with a view to enter the 
house. Sat Narain and the others who bad 
come up asked Bhagi to stop beating him. 
Bhagi did not stop immediately, and when 
he did the man was found to bo dead. It was 
then discovered that he was Binda. 

The report then proceeded to indicate a 
motive for the crime. During Bhagi’s absence 
from the village bis wife had contracted an 
illicit connection with Binda, and on the 
death of Harkhu, Bhagi’s brother, his widow 
also contracted illicit connexion with Binda. 
Nevertheless, on his return homo Bhagi 
aflected friendship with Binda and so the 
latter had confidence in him. The report 
suggested that Bhagi had asked Binda the 
previous night to assist him in watching the 
jarhan crop merely os a pretext to get him 
away from bis house, and had then killed 
him in the field, where there wore stains of 
blood. The sketch plan Ex. 17, it may be 
mentioned, shows the jarhan field at some 
distance to the north of Binda’s bouse. 
There were also traces o/ blood, the report 
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continued, from the field up to Bhagi’s 
bouse. Consequently, Sat Narain suspected 
that Bhagi, Pandobi and Musai bad killed 
Binds and then bad raised a false cry of 
tbief. The report also showed that Sat 
Narain had been unable to procure men to 
bring the body with him and added that his 
relative Bancbhor and the ohaukidar would 
bring it after they bad collected men. The 
evidence of Bancbbor (p. W. 8), who is 
Binda’s son-in. law, and tbechaukidar, Debi 
Din (r. W. 4) shows that they brought 
Binda's body to the police station and that 
they were accompanied there by Bhagi and 
Musai. An entry (Ex. 13} in the police station 
general diary shows that Bhagi and Musai 
helped to carry the corpse there. 

A report (Ex. 12) was made at the police 
station at 10-45 A. M. by Musai, tlie contents 
of which were corroborated by Bhagi. The 
report was recorded in the general diary by 
the bead constable Mahadoo Singh (p. W. 15) 
who bod recorded Sat Narain’s report. 
-Musai's report was to the effect that he and 
Bhagi bad found a thief lying on the ground 
under a nim tree behind his house and that 
Bhagi had struck him with a lathi. It was 
then found that the thief had died and the 
corpse was identified as that of Binda. 
Musai could not say who had killed Binda. 
He had called the chaukidar and come with 
him to the police station to make this report 
against Binda that ha bad tried to break 
into the house to commit theft. He had 
come at the request of Bhagi and also of 
one Sukbnandan Brahman — “otherwise we 
will be implicated." 

It is noted after this entry in the general 
diary that as a report had already been 
made against Bhagi and Musai under S. 302, 
Penal Code, they were taken into custody 
and their persons examined and searched. 
A fresh abrasion was found on Bhagi’s 
right elbow and what appeared to be blood- 
stains were found at two places on Musai's 
shirt. On their admission in jail two abra- 
sions were noted on Bhagi’s elbow and one 
abrasion on the middle of Musai’s loft thigh. 
The head constable explained that he did 
not record Musai's report on the prescribed 
form as in bis opinion it did not amount to 
a report either of a cognizable or of a non. 
cognizable offence. Wo may mention here 
that the Sessions Judge held that this re- 
port was inadmissible. For reasons which 
we shall give later, we cannot concur in this 
view. The post mortem examination was 
performed by the Civil Surgeon of Sultan- 
pur in the afternoon of 20th November. His 


report and evidence show that Binda was 
about 35 years of age. No less than 43 in. 
juries were found on his body. There wore 
a largo number of incised wounds, incised 
punctured wounds, and abrasions, mostly 
on the logs, thighs, arms and head. There 
were ruptures of the left lung, peritoneum, 
spleen and left kidney. Death had probably 
occurred from shock and haemorrhage, the 
injuries having apparently been caused a 
little time before death. 

No Sub. Inspector was present at the 
police station when the roi>ort was mado 
and the head constable sent a constable (not 
a witness) to the village. Tiio second oflicer 
M. Abdul Majid arrived at the police station 
within an hour. Lie prepared an inquest 
report and sent the corpse to the mortuary 
at Sultanpur. He took possession of Musai’s 
shirt. He then went to the village whicli he 
reached about 4 P. M. He prepared the plan 
Ex. 17. He searched the joint house of Bhagi 
and Pandohi and recovered therefrom a 
lathi and a kurta. He also took a lathi from 
Musai's house. He examined the jarhan 
field where it was suspected that Binda had 
been murdered and found what he thought 
was blood stained earth some of which he 
took into his possession. Ho did not find 
any blood stains near the bouse of the ac- 
cused. There was no sign of any one having 
tried to lift thatch of Musai's house. He 
was unable to find Pandohi and he deputed 
constables to arrest him. The station officer, 
M. Bashir Ahmad, took over charge of the 
investigation on the morning of 20th Novem- 
ber, M. Abdul Majid remaining in the village 
with him until the 22nd. Pandohi appears 
to have been arrested shortly after the 
arrival of the station oflicer. Pandohi gave 
some information to the station oflicer and 
various articles were discovered with his 
assistance. These were : (l) a blanket. Ex. 5 
from a heap of straw at the back of his 
house : (2) a spearhead, Ex. li from a sugar, 
cane field : (3) a chadar. Ex. 3 and angocha 
Ex. G which were found buried in the mud 
of a tank. Of these, Mt. Dropadi (P. w. G) 
wife of Binda, identified the chadar as that 
of her husband, and a witness named Nand 
Kumar (p. w. ig) identified the spearhead 
as that of Bhagi. There were eleven small 
holes in the chadar which appeared to have 
been caused by sharp pointed instrument. 
These and some other articles, thirteen alto- 
gether, were sent to the Chemical Examiner 
who found blood stains on eight of them by 
the spectroscopic test and blood stains on 
the remaining five by the benzidine test, 



362 Oadh 


Emperor v. Bhagi 


though not by the apectroscopio method. 
They were all sent on to the imperial sero. 
legist who found five articles stained with 
human blood; the blood stains on four 
others were disintegrated and he could not 
determine their origin; no blood was de- 
tected on the remaining four. 

Of the five articles found to be stained 
with human blood two wore articles of 
clothing taken from the deceased. The third 
was earth taken from the alleged scene of 
the murder; the fourth was the kurta taken 
from the house of Bhagi and Pandohi, and 
the fifth was the blanket, Ex. 5 which had 
been taken from the same house. The pro- 
secution suggestion is that the body had 
been carried in this blanket from the jarhan 
field to the place where it was found. The 
Chemical Examiner had detected blood- 
stains on Musai’s shirt, but the Imperial 
Serologist could not determine their origin 
as the bloodstains were disintegrated. 

As regards the motive for the crime we, 
have the evidence of Binda’s brother Sat 
Narain and Bhagi’s wife Mt. Mendia. From 
the evidence of Sat Narain, it appears that 
on Harkhu's death his widow Mt. Chhutka 
went to live with her brother-in-law Bhagi. 
Sat Narain stated in the Magistrate’s Court 
that there was no dharrua form of mar. 
riage between the two while in the Sessions 
Court he stated that there was, but this 
discrepancy on a minor point is not suffi- 
cient to discredit his evidence about their 
relations. It would appear, therefore, that 
Bhagi had strong reason for enmity with 
Binda in that Binda bad deprived him not 
only of his own wife, Mt. Mendia but also 
had intrigued with the woman Mt. Chhutka 
whom he had taken to live with him after 
his brother’s death. Mt. Mendia herself 
fully supported the prosecution allegation 
of illicit intercourse between her and Binda 
stating that she was turned out of her hus- 
band’s house because of this illicit con- 
nexion which resulted in her pregnancy. 
She admitted that she had given ont at the 
time that a man named Sukhnandan was 
responsible for her pregnancy but said that 
she had done this at the instance of Binda. 
We have no doubt that this evidence esta- 
blishes the existence of a motive. The 
Sessions Judge was of opinion that the pro- 
secution had failed to establish any motive. 
He said that there was no legal evidence to 
bring home the connexion of the deceased 
^th Mt. Ohhntka. We have, however, the 
«ehnite evidence of Sat Narain on this 
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point. He was not cross-examined about it 
and there is no apparent reason why his 
evidence should be rejected. 

To support the allegation that Bhagi 
came and took Binda away on the night of 
18th November on the pretext that he re- 
quired his assistance in watching the field 
there is the evidence of Sat Narain, Binda’s 
brother and Tung Nath his nephew, as 
well as that of Mt. Dropadi, Binda’s wife. 
The Sessions Judge disbelieved this story 
because be did not think that it was proved 
that Bhagi had any interest in this jarhan 
field. The accused Bhagi and Pandohi 
denied that they had joint cultivation in it 
with Binda, and it was admitted that the 
patta was in the name only of Binda and 
his brother Sat Narain. Moreover, the pro- 
secution witness Jiawan admitted that the 
jarhan crop had been harvested by Sat 
Narain. 

On the other hand, there is evidence 
that Bhagi had an interest in the crop. It 
was not stated by Sat Narain in the first 
information report that they had a joint 
interest in this field but in his evidence he 
said that all three accused had at various 
times kept watch over the crop there. He 
was not cross-examined particularly with 
regard to their interest in the crop. The 
crop had been harvested and had been 
stacked in the field, and if Bhagi had an 
interest in it, it was not unnatural that ho 
should have suggested keeping watch over 
it. The Sessions Judge thought that there 
was a contradiction in Sat Narain’s evi- 
dence about Bhagi going on previous occa- 
sions with Binda to the field. Bhagi is said 
to have returned to his village from abroad 
the previous Kunwar and “according to his 
own showing he used to come every two or 
three years." The Sessions Judge thought 
it impossible to reconcile this with Sat 
Narain’s Btatement that Bhagi used to go 
in previous years with Binda to keep 
watch over the field. We do not think that 
there is contradiction because it is quite 
possible that Bhagi did go with Binda and 
others whenever he re. visited his village. 

We can find no good reason to reject the 
story that Binda was taken away by Bhagi 
on the night of leth November on this pre- 
text. According to the evidence of Sat 
Narain, Bhagi asked this witness to lend 
him a tatti of straw and the witness allow- 
ed him to take his tatti. Bhagi promised 
to supply Binda with a blanket. A tatti of 
straw was found in the jarhan field, and 
the prosecution suggestion is that the blan- 
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ket eapplied by Bbagi was the one recover- 
ed from bis house (Ex. 5). 

The Civil Surgeon deposed that death pro. 
bably occurred two hours after the last 
meal, and on the evidence that the deceased 
took bis last meal about T or 7-30 P.M., the 
Sessions Judge concluded that the murder 
was committed about 10 or 10-30 p. M. It 
might, we think, have been committed 
rather earlier than this, as Bbagi is said by 
Sat Narain to have come for Binda about 
two and half hours after nightfall, and the 
evidence of Mt. Dropadi shows that ho came 
not long after Binda bad taken his evening 
meal. It is not possible to fix the time of 
the discovery of the corpse with any cer- 
tainty, but it was no doubt in the early 
hours of the following morning. Sat Narain 
gives the time as about 1-30 A. M. hut it may 
have been later. As no blood stains were 
found between the jarhan field and the place 
where the corpse was lying it would appear 
that bleeding had ceased before it was re- 
moved from the field. The statement by 
Sat Narain in bis report that there were 
blood stains between the two places was not 
confirmed by the investigating officers. 

The Sessions Judge entirely rejected the 
story that the corpse was found behind the 
bouse of the accused together with the story 
that they themselves had drawn attention 
to it by raising a cry of thief and beating 
and kicking it. He said that the story of the 
body being brought to this place was "ab 
initio improbable and appears to be a pure 
fiction." He was of opinion that the absence 
of bloodstains proved that it was false. If, 
he said, the murder was committed between 
10 and 10.80 p. M., there must have been 
some effusion of blood when the body was 
brought to the kulia — lane between the 
houses of the accused— since blood remains 
fluid for some time after death and rarely 
begins to coagulate until four hours and 
sometimes not until twelve hours after 
death. We^ do not think that there is any 
force in this argument because it may very 
well be that the body was not brought to 
the kulia until more than four hours after 
death. Moreover, if it was carried there in a 
blanket it is quite possible that no blood- 
stains would have been found either in the 
kulia or at the place where the body was 
alleged to have been dragged. We are quite 
unable therefore to agree with the Sessions 
Judge that the absence of blood stains at 
those places throws any doubt on the pro. 
secution evidence that the body was found 
behind the houses of the accused. A criti- 


cism of the Sessions Judgeabout this blanket 
which we are entirely unable to follow is 
based on the fact that “it contains no small 
holes made with some sharp pointed instru- 
ment." Tlie Sessions Judge remarked that' 

if tho blanket was really in the use of the doccased 
at the time bo was murdered then it must have 
contained such holes as are said to have been 
Doticed io other articles of the deceased. 

No doubt this would be so if the deceased 
kept the blanket round his body while he 
was being attacked, but, in our opinion, it is 
extremely unlikely that ho would have done 
so. In any event as we do not know the 
exact circumstances of the attack upon him 
it cannot be said that if he was using the 
blanket it must have been pierced by tbe 
sharp pointed instrument or instruments 
which caused some of his injuries. Before 
considering other criticisms of tbe Sessions 
Judge we may first refer briefly to some 
other prosecution evidence. The witness 
Sabtu deposed that some time prior to the 
alarm of thief be had seen the three accused 
together with a fourth man whom he did 
not recognize, carrying a bundle and coming 
from the north towards the south. He 
accosted them and recognized the voice of 
Bbagi replying. He also recognized all three 
accused from t^eir appearance. Another 
witness, Sarju Din (p. w. 3) stated that 
as he was going to his jarhan field that 
night he saw tbe three accused going in the 
same direction. He went with them part of 
the way. The chaukidar, Debi Din, (p. w. 4 ) 
deposed that Musai bad come to him two 
gharis before sunrise and told him that his 
house had been broken into by four thieves, 
that be and his cousins Bhagi and Pandohi 
had seized one of them and the others had 
escaped. He had beaten the man who had 
been caught. He asked Debi Din to accom. 
pany him to the police station to make a 
report. Debi Din went back with him and 
found the dead body of Binda lying in front 
of Bhagi’s door. Finally, there is the evi- 
dence of a witness named Durga Din 
(P. W. ii) who stated that be went to 
Bhagi 8 bonso on hearing that thieves had 
been there and questioned Bbagi. Bhagi had 
replied : "Jo kuch hona tha woh ho gaya" 
which may be translated : “ What had to 
be has taken place." 

The Sessions Judge rightly, wo think, 
rejected these stories of Sahtu and Sarju 
Din. Sabtu admitted that ho did not tell 
Sat Narain what ho bad seen when the 
body of Binda was found. Jiawan said that 
Sabtu told him and as Jiawan is his nephew 
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it is possible that he did. But Sahtu ad. 
mitted that Bhagi had got him outcasted, 
so that in any case we should not be inclined 
to rely on this witness, and to some extent 
our distrust of him must be extended to his 
nephew Jiawan. The Sessions Judge held 
that Sarju Din was unreliable because he 
did not disclose bis knowledge to the police prior 
to 20th November 1939, when bis statement was 
recorded by the second ofheer. 

This appears to be incorrect as the second 
officer deposed that he did not record the 
statement of anyone on the 20th. It was the 
station officer (as his evidence shows) who 
recorded the statement of this witness. But 
this does not affect the criticism and we 
agree with the Sessions Judge that the evi. 
dence of Sarju Din is of no value. The Ses- 
sions Judge rejected the evidence of Debi 
Din and Durga Din about the finding of tho 
body near Bhagi’s house in view of tho 
absence of blood stains there. We do not 
consider that this is a sufficient reason and 
apart from this no reason has been shown 
why these witnesses should not be believed. 
Debi Din was not cross-examined at all 
about Musai coming to him and asking him 
to accompany him to the police station to 
make a report, and Durga Din was not 
cross-examined about his talk with Bhagi. 
We do not however lay much stress on 
Durga Din’s story. On the other hand, we 
regard the evidence of tho chaukidar, Debi 
Din, as very important since it very defi- 
nitely corroborates the prosecution story as 
to the manner in which the body was found 
and even if tho report made by Musai at 
the police station is rejected as inadmissible 
we should still have to consider whether 
that story could be reconciled with the 
innocence of the accused. Debi Din was 
only cross-examined very briefly about the 
presence of Sat Narain and Sahtu at the 
place where tho body was lying whan ho 
went there on the information given to him 
by Musai. Ho lives in another village about 
a mile from Keshopur and no reason what- 
ever has been suggested for bis making a 
false statement. 

The Sessions Judge also thought that the 
medical evidence disproved the prosecution 
story, as it indicated that tho injuries ap- 
peared to have been caused a little before 
death. He thought that if the victim had 
been beaten after death injuries caused by 
such beating would have been noticed by 
the Civil Surgeon. But the question whe- 
ther any of the injuries might have been 
caused alter death was not put to the Civil 
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Surgeon whose attention was no doubt 
directed primarily to the more important 
injuries which must have been caused before 
death. He simply made a statement about 
the injuries generally that they appeared to 
have been caused a little before death. We 
do not consider that this is sufficient to 
disprove the prosecution story. It was a 
dark night and the accused were ouly pre- 
tending to boat and kick the man, that is, 
if the prosecution story is believed. The 
Sessions Judge has also said that it is not at 
all likely that 

the accused would have been prepared to incur the 
risk of detection and to got themselves involved in 
further troubles by removing tho dead body close to 
their house oven if they had committed tho crime. 
In any case, they would have created some sort of 
evidence to indicate that the bouse of Musai waa 
visited by burglars. 

With regard to this criticism wo would 
first of all observe that it is always unsafe 
to argue that a criminal would not have 
acted in any particular manner after com- 
mitting a murder. Individuals vary in their 
mentality and tho mental condition of a 
man who has just committed a murder is 
rarely quite normal. Apart from this we do 
not think there is anything improbable in 
what tho accused are alleged to have done. 
If we accept tho prosecution evidenco that 
Bbagi bad good reason to dislike Binds, and 
if we also accept the prosecution evidence 
that ho came and took Binda away that 
night, bo must have known that suspicion 
would naturally fasten on him and he and 
his relatives may well have thought that 
the best solution would be to allege an 
attempted bnrglary and an attack by them 
on one of tho burglars, his identity at the 
time being unknown to them. No doubt 
they would have made this defence stronger 
by creating some sort of evidence to show 
that there bad been an attempt to break 
into the bouse, but their failure to take this 
precaution is just what might be expected 
in tho circumstances. It is rare to find that 
a man who has just committed murder 
thinks of everything that common sense 
might suggest to a person who can reflect 
on the position calmly and dispassionately. 
We come now to tho all. important question 
whether tho report. Ex. 12, made by Musai 
at the police station is admissible. All that 
the Sessions Judge said to justify his rejec- 
tion of it was : 

Exhibit 12 cannot bo said to bo tho drst Infor- 
mation report recorded under S. 164 or 8. loo, 
Criminal P. C. It was not even signed by Musai. It 
1 b therefore loadmisslble In ovidenoo under S. 0, 
Evidenco Act. The fact that Musai went to the 
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tbana along with the dead bod; and In the com* 
pan; of the chaukidat is b; itself of no importance 
and cannot add strength to the story. 

Id our opinioD there is notbiDg in this 
criticism which renders the report iuadmis- 
sible and the learned counsel for the accused 
has not attempted to argue that there is. 
The report was not regarded by the police 
as the report of an offence on which any 
action was desired or was necessary. The 
head constable who recorded it was not 
asked to explain his reasons for this view, 
but we may note two possible reasons. The 
first is that it was a report against a man 
who was dead ; the second is that, as the 
report itself shows, it was made by way of 
defence and possibly by way of reply to the 
report already made by Sat Narain. So far 
as s. 8, Evidence Act, is concerned, it is 
under that section that the rei)ort would be 
admissible, if at all. It is, however, necessary 
to consider whether tho report is iuadmis- 
sible under s. 26, Evidence Act, as a con- 
fession made to a police oQicer, or under 
S. 1G2, Criminal P. C., as a statement made 
to a police oQicer in the course of au inves- 
tigation. The learned defence counsel has 
not contended that it is a confession, but be 
has contended that it is a statement to a 
police ofiicor in the course of an investiga- 
tion. We have, however, considered whether 
the report should be excluded as being of 
the nature of a confession and wo are clearly 
of opinion that it should not. It contains 
tho statement : ‘T do not know who killed 
Binds and with what instrument." It was 
clearly of an exculpatory nature as the 
following passage shows : 

SukhoandaQ Brahman of Keehopur and Bbagi 
Abir asked mo to go to tho tbana along with the 
corpse and mako a report agains^ IJinda that orahi 
(lifting thatch with a bamboo and thus making a 
passage for committing theft) was used, otherwise 
wo win be implicated. Uonce Bhagi and I have 
come to make a report. 

It was recently held by their Lordships 
of the Privy Council in A I R 1939 P c 47 * 
that no statement that contains self. excul- 
patory matter can amount to a confession, 
if the exculpatory statement is of some fact 
which if true would negative the offence 
alleged to be confessed. And they added : 

Moroovor a oonfosaion must cither admit in 
terms the oflonco, or at any rate all the facts which 
coDdtitute toe oQeoco. An admlBsioo of a gravely 
iQcriminatmg iact, oven a coneJufiWely incrimina- 
ting (act, JB not of Itself a confession, e. g., an 
admission that the accused is the owner of and 
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Ct L J 384 : 18 Pat 284 : 86 I A C6 ; ILR (19 
Kar P C 128 (PC), Pakala Narajana Swaml 
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was in recent possession of the knife or ro7olTor 
which caused a death with no explanation of any 
other man's possession. 

Their Lordships proceeded to consider 
the definition of "confession” in Stephen’s 
Digest of the Law of Evidence which defines 
a confession as an admission made at any 
time by a person charged with a crime 
stating of suggesting the inference that he 
committed that crime, and they observed ; 

Tho dofluition is not contained in the Evidence 
Act, 1972 : and in that Act it would not Le con- 
sistent with tho natural use of language toconstruo 
confession as a statement by un accuted ‘suggesting 
the infuccuce that ho committed' ibc crime. 

It was argued strongly that tho statement 
was made in the course of the investigation 
into Binda's murder and it was pointed out 
in support of this argument that Sat Narain’e 
report had been recorded three quarters of 
an hour before and that the second olficor 
had returned to the police station before the 
statement was made. It was also suggested 
that Musai and Bbagi had already been 
taken into custody, though the entry in the 
diary indicates that they were taken into 
custody and their persons searched imme- 
diately after the report was made. The 
evidence of the head constable, Mahadeo 
Singh, shows that the second officer was 
present when the report was made, but not a 
single question was put either to him or to the 
second officer suggesting that Musai was ex- 
amiued during the course of an investigation 
which had already commenced. In fact the 
second officer was not questioned at all about 
tho report, either in examination. in-chief or 
in cross-examination, and it would appear 
that ho returned to tho police station just 
when the report was about to be recorded. 
The position would bo quite different if after 
tho report of Sat Narain had been recorded 
the head constable or the second officer had 
called up Musai and Bhagi and examined 
them. There is nothing to indicate that this 
was done, and, on the contrary, the report 
itself shows that it was a voluntary report 
made with a definite object. We have aUoi 
the evidence of the chaukidar that Musai 
had come to the police station in order to 
make the report. We have, therefore, no 
h^sitatioo in fiodiog that tho roport was not 
made in the course of the police investiga- 
tion and in holding that it is a>dmis8iblo. 

The accused wore not examined in a very 
satisfactory way. In the Magistrate’s Court 
both Pandohi and Musai denied killing 
Binda, said they did not know how he had 
died and alleged that they had been impli. 
cated os a result of enmity with Sat Narain 
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In the Sessions Court Pandohi said he did 
not cultivate any jarhan field jointly with 
Sat Narain or Binda as was alleged by the 
prosecution. He denied that he had handed 
over the blanket to the Sub- Inspector. He 
said that he was on bad ternos with Sat 
Narain, Jiawan and Sahtu, and that the 
other witnesses deposed against him under 
police influence. Musai also denied in the 
Sessions Court his joint cultivation of the 
jarhan field ; he denied that there was any 
injury on his person when he was arrested 
and ho denied that the shirt taken from his 
person belonged to him. As regards the pro- 
secution witnesses he made the same state- 
ment as Pandohi. The accused should have 
been questioned by the Sessions Judge in 
regard to other points. No question for 
instance was put to Musai either about his 
alleged visit to Debi Din two gbaris before 
sunrise or about his subsequent report at 
the police station. 

It is quite clear, however, that the accused, 
possibly on the advice of their counsel, had 
no desire to put forward in Court by way of 
defence tlio story which they had originally 
imagined would bo a good defence. And the 
reason is clear. On the medical evidence 
tnat Binda had died several hours before 
his body was discovered, it was impossible 
to allege that he had been attacked as he 
was trying to break into Musai's house. 
Therefore, the story was manifestly false 
and if pressed would not help the accused at 
all, but on the contrary would he extremely 
prejudicial to them. So, it was presumably 
decided to say nothing more about this 
story and contend that the report was 
inadmissible. 

The Sessions Judge found that the pre- 
sence of blood stains in the jarhan field 
showed that the murder was committed 
there and we concur. But, we cannot agree 
with him that the accused had no motive 
for the crime, that Binda is not proved to 
have been taken away by one of them on 
the night of the murder, and that the body 
was not carried to the vicinity of their 
houses and discovered there in the manner 
alleged by the prosecution. We consider 
that the evidence establishes the contrary 
beyond reasonable doubt. The Sessions 
Judge referred to the ruling in (1939) OWN 
700^ that: 

Whore a charge of murder is based purely on 
circumstantial evidence that evidence must polut 
concluBively to the guilt of the accused and must 

2; pas) li Luck 686 : 183 I 0 807 : 40 Or L J 7^: 

1939 OWN 700, Emperor v, Mendal. 
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practically exclude the possibility of the murder 
having been committed by other persons. 

We are of opinion that the circumstantial 
evidence in this case satisfies this test, for, 
if the accused were nob concerned in the 
murder of Binda we cannot imagine any 
explanation which will account for their 
subsequent conduct. Musai’s report fully 
supports the prosecution evidence about the 
discovery of the body. The case against 
Musai is further strengthened by the in- 
juries on his person and the presence of blood 
stains on his shirt, though it could not be 
proved whether the stains were of human 
blood or not. Against Pandohi there is the 
fact that ho produced a blanket which was 
found to be stained with human blood. The 
Chemical Examiner's report shows that 
there were ten blood stains on this blanket 
and that the largest was six inches in 
length. In our opinion, the evidence is such 
as to leave no reasonable doubt about the 
guilt of Musai and Pandohi. While it does 
nob exclude the possibility of others also be- 
ing guilty it doGnitoly indicates that they, 
wore concerned in the murder. 

We accordingly allow the Government 
appeal, set aside the order of acquittal pas- 
sod by the Sessions Judge, and convict Musai 
and Pandohi on the charge under S. 302, 
Penal Code. As the murder was brutal, ap- 
parently premeditated and treacherous, and 
there was no immediate provocation, there 
is no reason why the extreme penalty of the 
law should not be imposed, except such 
reason as may bo found in the length of time 
that has elapsed since the murder was com- 
mitted. This, we think, is no reason why 
the capital sentence should not be passed. 
We express no opinion on the question 
whether it should be carried out. We there- 
fore sentence Musai and Pandohi under S. 803 
to be hanged by the neck until they are dead. 

In conclusion wo note that there are two 
apparent mistakes in the judgment of the 
lower Court. The Sessions Judge observed 
in dealing with the time of death that : 

tho medical ovidenco disclosed that soml dlgosted 
food was found in tbo stomach of tho doceosod 
which fact affords an indication to the effect that 
tho docoasod was alive two or three hours before bis 
death. 

Presumably the Sessions Judge intended 
to say that the deceased died two or three 
hours after be had lost taken food. Secondly 
in discussing the evidence of Jiawan the 
Sessions Judge remarked that: 

The witness has no hesitation In saying that 
Sahtu did tell Binda what ho had seen shortly 
after It was discovered that tho vlotlm was Binds. 
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The Sessions Judge apparently meant to 
say that Jiawan had no hesitation in saying 
that Sahtu had told him, Jiawan what he 
had seen. 

q.n./b.K. Appeal allowed. 
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Bennett and Ghulam Hasan JJ. 
Baijnath — Applicant 

V. 

Bam Narain and others — 

Opposite Party. 

Civil Revn. Apple. No. 69 of 1940, Decided on 
16th March 1941, from order of Muosif, Havali, 
Lucknow, D/. Slst September 1940. 

• (a) Civil P. C. (1908), O. 9, R. 9 and S. 115 
— Propriety of order under O. 9, R. 9 restoring 
application cannot be raised in appeal from 
decree in suit — Order is open to revision under 

5. 115: 10 0 W N 1316=(’33)20 AIR 1933 Oudh 
831=143 I 0 222. OVERRULED. 

The propriety of an order under 0. 9, R. 9, res- 
toring an application cannot be raised in an appeal 
from the decroo passed In suit. The order of restora- 
tion being a case decided within the moaning of 

6. 116 is open to revision : ('26) 12 A I R 1926 All 

CIO (PB) and (’31) 18 A I R 1931 All 294 (PB), Rel. 
on ; (’88) 20 A I R 1938 All 118. Not approied; 10 
OWN 1816=(’88) 20 A I R 1988 Oudh 331=148 
1 0 222. OVERRULED. (P 8G8 0 1] 

(b) Civil P. C. (1908), O. 9, R. 9-Application 
for permission to sue as pauper dismissed for 
default of appearance — Applicant present In 
Court on day of hearing but failing to appear as 
he did not hear case being called out and filing 
application for restoration on same day— Appli- 
cation held should be restored. 

On the dismissal of his application for permis- 
slon to sue In forma pauperis for default of appear- 
ance the applicant filed an application under O. 9, 
R. 9 for restoration stating that he was present and 
attended in Court on the day of hearing but failed 
to appear as ho did not hear the case being called 
out : 

Eeld, that the application should bo restored 
under 0. 9, R. 9 : (’28) 16 AIR 1928 All 301, fief. 

[P 869 0 11 

(c) Civil P. C. (1908). O. 9, R. 9 and S. 151- 
Court not finding sufficient cause under O. 9, 
R. 9— It may still restore application or suit to 
correct palpable mischief (Obiter). 

Even though a Court may find that there is not 
sufficfent cause within the meaning of O* 9, R. 9 
still the ^urt may restore the suit or application 
in the ends of justice to correct palpable mischiofse 

fP 368 0 21 

Oovind Behari Lai — for Applicant. ^ 

Jmliag Alt Su/l — for Opposite Party 1. 

Order. — This is an application in revi- 
sion under s. 115 , Civil P. C., against certain 
orders passed by the learned Munsif of 
Havali, Lucknow, restoring a case which 
he bad dismis^ becansa the applicant 
failed to attend in Court when the case was 
caUed out. The appUcant, Ram Narain, had 
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applied for permission to sue as a pauper 
under o. 38, R. 1 , Civil P. C., and 24bh August 
1940, was fixed for hearing this application. 
Ram Narain did not attend when the case 
was called out. The application was opposed 
by one of tho opposite parties, Baijnath, 
who is the applicant in tho present revision 
application, and tho application was dismis- 
sed under o. 9, R. 8. An application for res- 
toration was made by Ram Narain the 
same day. Ram Narain alleged that he was 
present in the Court compound from lO a.m. 
and explained that ho did nob attend the 
Court when the case was put up for hearing 
because ho did not hear tho case called out. 
He filed an aflidavit and produced two wit- 
nesses to support it. The Munsif did not 
consider that the witnesses, who stated 
that Ram Narain had been present in the 
Court compound from 10 A. M., were relia. 
ble because they contradicted each other 
as to what Ram Narain had dona that 
morning though both agreed that he had 
been in the compound. The learned Munsif 
held that there was not a sufficient cause 
for restoration because it was Ram Narain’s 
own fault if he did not hear the case culled 
out, that is we understand ho did not consi- 
der that there was sufficient cause for the 
non-appearance of Ram Narain within the 
meaning of o. 9, R. 9, Civil P. C. He added 
however : 

But in the interest of justice I am of opinion 
that the case bo restored on payment of costs to 
tho coDtostiDg opposite party. 

Ho accordingly allowed Ram Narain’s 
application and restored the case to its ori- 
ginal number on payment by Ram Narain 
of R3. 10 as costs. These costs wore paid. It 
is contended by Baijnath in this application 
in revision that the Munsif had no jurisdic- 
tion to set aside the order dismissing Ram 
Narain’s application, apart from the provi- 
sions of O. 9, R. 9. Having held that there 
was no sufficient cause made out for tho 
non-attendance of Ram Narain, the Munsif 
acted, it is argued, without jurisdiction, or, 
at any rate, with material irregularity in 
restoring the case. 

The first question for consideration is 
whether an application in revision lies. On 
this point we have been referred to various 
authorities. In a I R 1933 Oudh 33i^ it was 
held by a single Judge’of this Court that an 
application against an order for restoration 
of a suit under o. 9, R. 9 cannot be enter. 

1. (’83) 20 A I R 1938 Oudh 331 ; 14rfc~2ir:~10 
OWN 131C, Mohiuddin Ahmad v. Hanuman 
Peread, 
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tained for the simple reason that the validity 
of such an order could be attacked under 

S. 105 in an appeal from the final decree 
passed in the suit. In A I R 1933 ALL 118* a 
similar view was taken by a Bench of the 
Allahabad High Court. In this case a suit 
had been restored by an Assistant Collector 
who had originally dismissed it under o. 9, 

R. 8. It was said that that order could be 
sot aside by the Assistant Collector either 
under o. 9, R.9 or under the inherent juris, 
diction vested in Courts by s. 151. The order 
was not appealable to the District Judge 
and, therefore, no revision lay to the High 
Court. 

A different view had, however, been taken 
previously by a Full Bench of the Allahabad 
High Court in A I R 1931 ALL 294.* It was 
said by the Full Bench in this case that 
under 9. 105 (l). Civil P. C., the propriety of 
the order setting aside an es parte decree 
cannot bo set forth as a ground of objection 
in the memorandum of appeal from the de- 
cree ultimately passed in tho suit, and that 
where an order sets aside an ex parte decree 
thero is a caso decided and not merely an 
interlocutory order during tho pendency of 
of the suit. Consequently tho High Court 
is entitled to interfere in revision. Tho same 
view had been taken by a Full Bench of tho 
Allahabad Fligli Court in an earlier case, 
lA I R 1925 ALL G10.‘ \Vo are of opinion that 
'the question whether the application was 
•properly restored could not be raised in an 
appeal from a decree passed in tho suit, and 
therefore there was a case decided within 
the meaning of s. 115 and an application in 
^revision lies. 

The second question for consideration is 
whether tho Munsif was justified in passing 
an order which must have been passed under 

S. 151, Civil P. C., when ho was not justified 
on bis own admission in passing the order 
under tho provisions of the law which ap- 
plied to such a case, namely o. 9, R. 9. In 
most of the cases to which we were referred 
on this point, the question was whether a 
Court has power, apart from the provisions 
of 0. 9, R. 18, to set aside an ex parte decree 
pass ed by itself. In 48 Mad 04° it was held 

2. (’'83) 20 a'I R 1983 aTT 118 : 148 I C”807 : r932 
A L J 1100, Panoa La) v. Baedco. 

3. ('81) 16 A I B 1981 All 294 : 183 I 0 129 : 63 
All C12 : 1931 A L J 877 (FB), Radba Mohan v. 
Abbaa All. 

4. (’26) 12 A I R 1926 All 610 : 90 I 0 180 : 48 All 
176 : 24 A L J 56 (F B), Ram Sarup y. Gaya 
Prasad. 

5. (’20) 7 AIR 1920 Mad 640 : 63 10 847 : 48Mad 
94 : 87 M L J 699 (F B), Neclaycni v. Narayana 
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that a Court has no such power. Similarly 
in A I R 1930 oal 488® it was said that if no 
case is made out to satisfy R. is of 0. 9, it is 
not open to the Court to enlarge the rule by 
taking recourse to S. 161 and that where the 
Court invokes its inherent jurisdiction under 

5. 151 in these circumstances it is an instance 
of a decree being set aside irregularly, the 
Court purporting to exercise powers which 
it does not possess. A similar view was 
taken by the Allahabad High Court in A I R 
1937 ALL G9l^ where it was also remarked 
that no revision lies to the High Court under 
8. 115 from an order passed under 0. 9, R. 13 
refusing to set aside an ox parte decree, as 
the person aggrieved could appeal against 
that decree. That however is not the posi- 
tion in the present case. We have already 
referred to the observation of the Allahabad 
High Court in A I R 1933 ALL 118* that an 
order under o. 9, R. 8 could beset asideeither 
under o. 9, R. 9 or under the inherent juris, 
diction vested in Courts by 9. 151. It has 
also been recently held by a member of this 
Bench in 1940 own 108 G® that the proposi- 
tion that where an alternative remedy is 
provided tho Court is precluded from exer- 
cising its inherent jurisdiction under s. 151 
is too wide and does not take into account 
cases of special and exceptional character 
which may demand tho exercise of the 
equitable jurisdiction in the ends of justice 
to correct palpable mischiefs. 

Wo are not prepared to hold in the pro- 
sent case that the Munsif had no power to 
restore the application. We are not indeed' 
satisfied that ho was justified in the view 
that there was no sufficient cause for resto- 
ration, that is under O. 9, R. 9. It was held 
in A I R 1923 ALL 301,® that no order of dis- 
missal in default should have been passed 
till the end of the day when the Court was 
rising, because there could be no default 
until the Court rose for the day. 

In tho present case we know that Bam 
Narain was present at the Court on the day 
fixed for the hearing of bis application be- 
cause be applied for restoration of the case 
that very day. It is not stated at what time 
the application for restoration was made, 
and this, wo think, should have been noted 

6. ('80) 17 AIR 1980 Cai 488 : 128 I 0 94: 62 OL J 
624 : 34 C W N 419, K. B. Dutt v. Sbamfluddln 
Shah. 

7. ('37) 24 AIR 1997 All 691 : 172 I 0 72 : 1937 
A L J 881, Obaznavl y. Qurebaran Stegb. 

8. (’41) 26 AIR 1941 Oudb 91 : 192 1 0 382 . 1940 
OWN 1086, Badri Poraad y. Amblka Porsad. 

9. (’28) 16 A I R 1928 All 801 : 108 I 0 676 : 26 
A L J 882, Ram Shankar y. Ram Narain. 
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by fchs Court below. Nor did the Court be- 
low note the time when the case was dis- 
missed. It is possible that Ram Narain was 
not present in the Court compound when 
the case was originally called out, the case 
having been taken early in the day. It is 
also possible that the case was not called 
out in such a way that every one in the 
compound could hear. A third possibility is 
that Ram Narain had gone away tempera- 
rily, as litigants may no doubt sometimes 
be obliged to. The Munsif did not discuss the 
question how it was that Ram Narain failed 
to bear the case called out. He did not find 
that Ram Narain was not present in the 
compound at the time : he merely said that 
it was the applicant’s fault that he did not 
hear the case being called out. That is not 
a satisfactory way of dealing with the mat- 
ter. In any event wo are of opinion that 
since Ram Narain was present and attend- 
ed in Court on the date fixed the Court be- 
;low was justified in restoring the case. We 
jdo not consider that there is any good 
'ground for interference with the orders 
passed and we accordingly dismiss this ap- 
plication with costs. 

G.N./n.K. Application disviiised. 
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Bennett and Ghulam Hasan JJ. 

Chhedi Singh and another — Defendanti 

— Appellants 

V. 

Ham Singh and others — Plaintiffs — 

Hespondents. 

Second Appeal No. 324 of 1937. Decided on 23rd 
January 1941, against decree of Civil Judge, Sultan- 
pur, D/. 80th April 1987. 


(a) D«d_Construciion~Giftdeed_Intention 

of donor should be ascertained from language 


used in deed — Such intention must be effec- 
tuated as nearly as may be consistent with per- 
sonal law of donor — Ordinarily, under Hindu 
law persons of same relationship take per 
capita. 

Tbo cardinal nilo of construction of deeds is to 
ascertain the intention of the donor as disclosed 
from the language used in the deed. Such intention 
should be effectuated so far and as nearly as may 
b© consistent with the law to which the donor was 
subject. [P 371 c 1, 2] 

Under the Hindu law ordinarily persons of the 
same relationship to the deceased take per capita, 
that is, the estate of the deceased is divided into as 
many shares as the number of heirs, each heir 
taking one share. Therefore, in the absence of any 
special indication in a deed of gift itself, that the 
donor intended the donees who are of the same 
relationship to take per stirpes and not per capita, 
it must bo presumed that ho did really intend to 
divide the property per capita upon the parties. 

[V 371 C 2] 

(b) Deed — Construction — Language clear and 
unambiguous— Conduct of parlies is irrelevant 
in ascertaining intention of grantor. 

Where the language of the deed is clear and freo 
from ambiguity any consideration of the conduct 
of the parties with a view to ascertaining tbo 
intention of tbo grantor or the donor is beside the 
point : Case law referred. [P 372 C I, 2] 

Ahhlar Husain for Dhagicati Hath 

for Appellants. 

P. N. Cliaudhri — for Respondents I to 3. 

J ud^ment. — This ie a second civil appeal 
againsb the judgment and decree dated 30th 
April 1937, passed by the learned Civil Judge 
of Sultanpur setting aside in first appeal the 
judgment and decree dated 22nd January 
1937, passed by the learned Munsif of Amethi 
at Sultanpur, dismissing the plaintiffs’ suit. 
The suit was brought by the four sons of 
one Gaya Din Singh against the two sons 
of Hanuman Bakhsh Singh who was the 
son of Pirthipal Singh, brother of Gaya Din 
Singh, for possession over certain property. 
The pedigree material to the case is given 
below : 


Gaya Dia Singh 


I 


Anaot Bahadur Singh 
alias Antoo Singh 
(Plaintiff 8) 


JODHAI SINGH 

I 


I 

Pirthipal Singh 
Hanuman Bakhsh Singh 

I 


I 

Ragbubar Dayal Singh 
Janga Singh 


Kalika Singh (Defendant 2) Chhedi Singh (Defendant 1 ) 


I 

Daljit Siogb = Usfc. 
Dilao Kuar, widow 


I 

Bajapat Slogh 
(PlalDtifi 4) 


Prayag Singh 
(PlalQtig 2) 


I 


Ram Sarup Singh 
(PlaintiS 1). 


The dispute between the parties relates 
to the property of Ragbubar Dayal Singh 
who died in 1032. Hia son bad predeceased 
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him. There hod been a separation among 
the sons of Jodhai Singh, each becoming 
owner of one-fourth share in his property. 
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On the death of Mt. Dilao Kuar, ■widow of 
Daljit Singh who died issueless Baghubar 
Dayal^ succeeded to the whole of Daljit 
Singh 3 share in the ancestral property as 
next reversioner, his brothers Gaya Din 
Singh and Pirthipal Singh being dead at 
that time. Baghubar Dayal Singh thus 
became the owner of a half share in the 
ancestral property. In addition ho had 
acquired some other property. It is not 
disputed that the plaintiffs are the next 
reversioners of Baghubar Dayal Singh, and 
as such would be entitled to the whole of 
his property if no valid disposition of his 
property otherwise had been made by 
Baghubar Dayal Singh. It was on this basis 
that the suit was brought by the four sons 
of Gaya Din Singh, mutation having been 
effected on the death of Baghubar Dayal 
Singh in respect of a half share in the pro- 
perty in the names of the defendants Kalika 
Singh and Chhedi Singh. A copy of the order 
of the Assistant Collector in the mutation 
case is on the record. It shows that the case 
came before him on the basis of succession, 
and that the parties, namely the four plain- 
tiffs on the one side and the two defendants 
on the other, were in possession in e(iual 
shares. Mutation was accordingly ordered 
on the basis of possession. 

The defendant’s case was that Baghubar 
Dayal Singh executed a will in 1028 provid- 
ing that after his death the plaintiffs and 
the defendants should bo owners in equal 
shares. Subsequently, on 17th October 1929, 
he executed a registered deed of gift to the 
same effect. The defendants obtained pos- 
session on the basis of this deed of gift, and 
therefore the plaintiffs were not entitled to 
any relief. A replication was filed by the 
plaintiffs to the effect that they had no 
knowledge about the execution of this deed 
of gift, and if any deed of gift wore proved 
they did not accept it; it had not been acted 
upon and no right accrued to the defendants 
under it. During the proceedings of the case 
however, the plaintiffs' counsel admitted the 
genuineness of the deed of gift. Ex. A-io, on 
which the defendants relied. The Munsif 
found that Baghubar Dayal Singh had exe- 
cuted the will as alleged in 1928 , bat the 
original will was not produced, only a copy, 
and the document had not been registered. 
The loss of the original was not proved and 
the copy could not therefore bo admitted in 
evidence. Moreover, the Munsif thought that 
the deed of gift amounted to a revocation 
of the will. The Munsif found that under 
the deed of gift the plaintiffs and the defen- 
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dants were each given a moiety in the pro- 
perty of Baghubar Dayal Singh, and they 
took possession accordingly during his life- 
time. On this finding he dismissed the 
plaintiffs’ suit. 

In first appeal the civil Judge apparently 
accepted the finding that the will had not 
been proved, and thereafter considered cer. 
tain arguments put forward with regard to. 
the deed of gift. Unfortunately, ho has re. 
ferred in numerous places in his judgment 
to the will where apparently he intended to 
refer to the deed of gift. We take it how- 
ever that he found that the will was invalid 
and that the deed of gift was valid. Ho 
agreed with the Munsif that the defendants 
were entitled to the property gifted to them 
by Baghubar Dayal Singh, but did not agree 
with him that Baghubar Dayal Singh had 
gifted his property to the parties in equal 
shares, that is, a half share to the four plain, 
tiffs and the other half share to the two 
defendants. He observed that according to 
the deed of gift the donor gave bis property 
to these six persons without indicating that 
he was giving a half share to the first four 
and the other half share to the other two. 
Hecould find no justification for theMunsif’s 
construction that the donor was gifting his 
property per stirpes. In bis opinion, in the 
absence of anything to tlie contrary, the gift 
must be taken to have been made per capita. 
He accordingly held that the plaintiffs were 
entitled to a two-tbird share and the defen. 
dants to a one-third share in the property 
gifted. 

The civil Judge then considered a matter 
which had been brought to his notice namely 
that the deed of gift did not include all the 
property in dispute certain khatas being 
omitted. He thought however that these 
khatas wore sbamilat khatas the owenrship 
of which would go with the ownership of the 
parent khatas. There was however another 
khata No. 229 of Keshepur which was not a 
shamilat khata and which was not included 
in the deed of gift Consequently, the defen- 
dants wore not entitled to possession of any 
portion of this khata, and the plaintiffs wore 
entitled to a decree for possession of a half 
share in it, being already in possession of 
the other half. The civil Judge accordingly 
allowed the appeal of the plaintiffs in bis 
Court, awarding them a decree for posses- 
sion of a one-sixth share in respect of the 
entire property in dispute except as regards 
khata No. 229 of Keshopur in which they 
wore given a decree for possession to the 
extent of a half share. The civil Judge did 
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not however express himself at all clearly, 
for he hrst said that ho gave the plaintiCTs a 
decree for possession of a one-sixth share in 
respect of the entire property in dispute, 
and added afterwards that bo gave them a 
decree for possession to the extent of half 
share in khata No. 229. We have however no 
doubt that he intended to award a decree 
for possession of one-sixth share in the pro- 
perty in dispute excluding the property in 
Khata No. 229 of Keshopur in respect of 
which be awarded a decree for possession to 
the extent of a half share. 

This second appeal has been preferred by 
the defendants Chhedi Singh and Kalika 
Singh. The grounds of appeal suggest that 
they rely rather on the will than on the 
deed of gift. The reason for this is clearly 
that under the will they were expressly 
entitled to a half share in the property', 
while the deed of gift, considered by itself, 
indicates rather that it was intended to give 
them only a third share. At the same time 
it was urged in one of the grounds of appeal 
that as the possession of the parties was in 
accordance with the deed of gift, the lower 
appellate Court was in error in bolding 
that the gift must be taken to have been 
per capita. It was also contended by the 
appellants that 8. 233K, Land Revenue Act, 
was applicable to the facts of the case, and 
that the plaintiffs should not have been 
awarded a half share in khata No. 229 of 
Keshopur. Cross-objections were filed by 
the respondents who contended that they 
should have been given a larger share in 
certain kbatas which wore not included in 
the deed of gift. 

The principal question that arises for 
determination in this case is whether upon 
a eoDstruotioo of Ex. A-io, the deed of gift 
the donor intended that the donees men- 
tioned therein should take per stirpes as 
contended for on behalf of the defendants- 
appe lants or per capita as contended for on 
behalf of the plaintiffs respondents. The 
l^rned Munaif accepted the contention of 
the defendants, while the learned civilJudge 
has accepted the contention of the plain, 
tiffs. Wo have carefully considered the 
language of the deed of gift and we have no 
doubt whatever that the constrnction placed 
upon the deed by the lower appellate Court 
18 perfectly justified and must be main, 
tamed. It is well settled that the cardinal 
rule of construction of deeds is to ascertain 
the intention of the donor as disclosed from 
the language nsed in the deed. It is also a 


well-understood rule of construction that: 
such intention should be effectuated so fari 
and ns nearly as may bo consistent with 
the law to which the donor was subject. It 
is clear from the circumstances that had 
the donor died without making any disposi- 
tion of his property by a gift inter vivos, 
the plaintiffs alone would have been entitled 
to inherit his property to the exclusion of 
the defendants, inasmuch as under the 
Hindu law the plaintiffs, who are nephews 
of Raghubar Dayal. would come in in pre- 
ference to the defendants who are the 
grandsons of another brother of Raghubar 
Dayal. It may be taken for granted that by 
executing the deed of gift and including the 
defendants therein as objects of bis bounty 
in conjunction with the plaintiffs the donor 
wanted to avoid the exclusion of the dofen- 
danta which would have inevitably resulted 
had he not chosen to make a gift. There is, 
however, no rational ground for thinking 
that the donor would wish to divide his 
property between the descendants of his 
two brothers per stirpes and not allow them 
to take a share equally. Under the Hindu 
law, persons of the same relationship to 
the deceased take per capita, that is, the 
estate of the deceased is divided into as 
many shares as the number of heirs, each 
heir taking one share, and the exception is 
confined only to two cases of sons, grand- 
sons and great-grandsons of a deceased male 
Hindu on partition, and to sons’ sons, 
daughters’ sons, and daughters' daughters, 
succeeding to stridhan : vide Mulla’s Hindu 
Law. p. 24, 1940 edition. Even if the dofen. 
dants had been of the same relationship to 
the deceased as the plaintiffs, namely that 
if they had been also nephews instead of 
being grand-nephews, they would not have 
been entitled to take per stirpes under the 
Hindu law. There is. therefore, no good! 
ground for holding, in the absence of any 
special indication in the deed of gift itself 
that the donor intended the plaintiffs and 
the defendaDts to take per stirpes and not 
per capita. If the donor did really intend to 
divide the property per stirpes upon the 
parties, there was nothing to prevent him 
from expressing that intention in clear and 
unambiguous words. We are, therefore, of 
opinion that the contention advanced on 
behalf of the dofendants-appellants has no 
substance and must be rejected. The learn- 
ed Munsif on this part of the case observed: 


Further, it U clear from the sworn testimony of 
p. W. 1 that half of the property was eiftad in 
favour of the plalotiQs and the other half was gif. 
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ted in favour of the defendants. Ex. A.4 which is 
the report of the Naib Tahsildar also shows that 
the plaintiffs and the defendants were in possession 
of half of the property of Raghubar Dayal Singh 
each during the lifetime of Raghubar Dayal Singh. 

It has been urged on behalf of the 
dofendants-appellants in this Court that 
the evidence of D. W. i and the conduct of 
the parties as evidenced by Ex. A.4 should 
be taken into consideration in interpreting 
the deed of gift. As regards the evidence of 
D. W. 1. ^e have no doubt whatever that 
that evidence is clearly excluded from con- 
sideration in view of the provisions of s. 92, 
Evidence Act. As regards the conduct of the 
parties, namely the possession of the pro- 
perty half and half by the plaintiffs and 
defendants during the lifetime of the donor, 
we are of opinion that as against the plain 
construction of the deed of gift which wo 
have adopted, the so-called conduct, assum- 
ing that it wore admissible to take it into 
consideration, affords no reliable or strong 
indication that such possession was in pur- 
suance of the deed of gift or with the con- 
sent of the plaintifTs. Exhibit A-l is the 
report of the Naib Tahsildar made to tlie 
Sub. Divisional Oflicor and Kx. lO is the 
order of the Sub-Divisional Ollicer. It ap. 
pears from both those documents that the 
application for mutation was made by the 
defendants upon the basis of succession and 
no claim was made on the basis of the deed 
of gift. The Naib Tahsildar reported tliat 
the parties were in possession of the pro- 
perty half and half and they wore also the 
legal heirs of the deceased. The Sub-Divi- 
sional Oflicer agreeing with bisroportorder- 
ed mutation on the ground of possession. If 
the plaintifTs did not dispute the right of 
the defendants to a mutation of half the 
property in their favour on the ground that 
the deed of gift awarded the property to 
them half and half, it was scarcely neces- 
sary to go into the question of possession or 
legal heirship to the deceased. The very 
fact that evidence was recorded itself shows 
that the plaintiffs must have contested the 
right of the defendants to mutation of half 
of the property, although there are no other 
documents on the record to show what the 
position precisely was. 

In this view of the matter, it is not neces- 
sary to consider whether the conduct of 
parties as shown by their possession of pro- 
perty half and half during the lifetime of 
the donor and after bis death is admissible 
for the purpose of construing the deed of 
Igift. We are nevertheless of opinion that 
(where the language of the deed is clear and 


free from ambiguity, as in the present case, 
any consideration of the conduct of the par- 
ties with a view to ascertaining the inten- 
tion of the grantor or the donor is beside' 
the point. Reference may be made in this^ 
connexion to 34 Halsbury 's Laws of England, 
p. 165, Para. 217, where it is stated that 
extrinsic evidence is not to bo resorted to except 
for the purpose of proving a fact which makes in- 
telligible something in the will which, without 
tho aid of such evidence, would not be intelligible. 

In the leading case in 27 I A 58,* it was 
laid down by their Lordships of the Judi- 
cial Committee that oral evidence of inten- 
tion is inadmissible for tho purpose either 
of construing the deeds or of proving the 
intention of the parties ; see S.02, Evidence 
Act, 1872. It was observed by Lord Davey : 

The cases in the English Court of Chancery which 
wore referred to by the learned Judges in tho High 
Court have not, in tho opinion of their Lordships, 
any application to the law of India as laiddownin 
the Acts of the Indian Legislature. The case must 
therefore be decided on a considemtion of the con- 
tents of the documents tbomselvos, with such extrin- 
sic ovidcnceof surrounding circumstances as may bo 
required to show in what manner tho language of 
the document is related to existing facts. 


Those observations were made in an ap. 
peal from tho Allahabad High Court and 
the question involved was whether tho deed 
in question was a mortgage by conditional 
sale or an out and out sale with a condition 
of repurchase. This view was confirmed by 
their Lordships of the Privy Council in 
44 I A 236.^ In 61 1 A 36* the question was who. 
ther in a mining lease executed by four she- 
baits of a family deity of tho idol's interest 
in a village, one of them could alone main- 
tain a suit against tho lessee for a fourth 
share in the royalties reserved. Their Lord- 
ships answered the question in tho negative. 
It was contended that the conduct of par- 
ties, after the lease was signed, in accord, 
ance with which each lessor for a time 
accepted separate payments of royalties, 
controls the stipulations in the lease, and 
vouches an agreement between parties to 
vary its terms. Their Lordships rejected 
the contention and observed : 


Tho facts do not support it. Nay, moro: it sins 

against the familiar principle affirmod In Uorth 

EatUrn By. Co, v. n<ut%ngs,^ that whoro^^he 

1. (1900) 22 All 149 : 27 I A 63 ; 7 Bar 601 (PO), 
Balkisbon Das v. Loggo. 

2. (’17) 4 A I R 1917 P 0 207 : 42 I 0 642; 45(^1 
320 : 44 I A 286 : 9 L B Rn4(PC), MaungKyla 
V. Ma Shwe La. 

3. (’34) 21 A I R 1934 P 0 68 : 147 I 0 884 : 61 
Cal 318 : 61 1 A 86 (PO), Baraboni Coal Oonoem, 
Ltd. V. Ookulananda Mobanta Thakur. 

4. (1900) 1900 A 0 260 : 69 L J Ch 610 : 82 L T 
429 : 16 T L B 826. 
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words in a deed are clear* as they arc io this case* 
the Bubseqoeot conduct of parties is an irrelevant 
consideration* 

In a case decided by fche Allahabad High 
Court in A I R 1935 ALL 729® it was held re- 
lying upon the authority of decisions in 
27 I A 58^ and 44 I A 23C,^ that so far as the 
interpretation of a docunaent is concerned 
the subsequent conduct of the parties can- 
not be taken into account. It is not neces- 
sary to multiply authorities on the point. 
Reference has, however, been made on be- 
half of the defendants-appellants to 51 Cal 
374--61 I A 1,® 38 I A 85/ A I R 1936 Nag 1G8® 
A I R 1938 Nag 434/ A I R 1932 Mad 669*'^ and 
1937 OWN 1084.^* It was observed by their 
Lordships of the Privy Council in 51 cal 374® 
at p. 882 that 

tho conduct of tho parties to a contract reduced 
into writing may not vary or alter it, but tbeir 
conduct may bclp to explain or olucidatoacontract 
open to diQcrent meanings, 
but the question in the present case is wbo- 
tbor the document is open to di£forent 
meanings. In 38 I A 85^ their Lordsbii)s hold 
that under 8. 92, Evidence Act, extrinsic evi- 
donee is admissible to show that a deed 
which was in form a deed of sale with a 
receipt for tho consideration was in reality 
intended to operate as a deed of gift. In this 
case the Allahabad High Court had hold that 
tho defendants were precluded by S.92 from 
giving sucli evidence, considering that it was 
evidence "to vary a deed the language of 
which is plain and unambiguous." Their 
Lordships merely observed that tho decree 
appealed from could not be sustained and 
remitted the case to the High Court to be 
dealt with on the evidence. 

The coses in A l R 1936 Nag IM,® A I R 1938 
Nag 434® and AIR 1932 Mad 689'® do not take 
us much further, as they merely lay down 
that whore an ambiguous document is to be 
construed tho Court is nob conhned to the 
narrow limits of its uncertain terms ; it has 
to look wider and view the surrounding 

5. ('35) 22 A I B 1936 All 729 : 156 I C 63, Mt. 
Dhatipatti v. Badri Slngb. 

6. ('24) 11 AI R 1024 P C 88; 80 I C 1031 : 51 Cal 
374 : 6 Rang 176 : 51 I A 1 (P C). Ma Thauog v. 
Ma Thao. 

7. ('ll) 38 All 840: 11 1 C 398: 30 I A 85: 8 A L J 
378 (P C), Hatiif.uQ.Qisa v, Fai/.-uD-Qisa. 

8. ('86) 23 A I R 1036 Nag 168: 164 I C 792: ILR 
(108C) Nag 60, Gaogaram v. Mt. Kaucbanbal. 

9. (’88) 26 A I R 1939 Nag 434: 178 I 0 293; ILR 
(1938) Nag 604, Narayan Sakbaram v. Co-opera- 
tlvo Contra! Bank, Malkapur. 

10. (’32) 19 A I R 1932 Mad 689 : 137 I C 458 
Appa V. Kachai Bayyan Kutti. 

11. (’87) I L R (1937) Lab 662 : 81 8 L R 646 • 
169 I C 601 : 1987 OWN 1084 (P C). Aya Ram 
V. Rup Cbaod. 


circumstances and gather the intention from 
the subsequent conduct and acts of the 
parties. In 19.37 OWN 1034," the question 
was whether the ealo of certain land 'with 
external and internal rights’ included the 
shamilat or village common land of which 
at the date of sale no division had been 
efifected. Their Lordships hold upon a con- 
struction of the language of the sale deed 
that the words "oxtornal and internal rights 
for ever" were quite appropriate to include a 
right in respect of tho sh:unilat land and 
observed: "There could bo no more emphatic 
words of divestiture." No doubt in the 
concluding portion of their judgment their 
Lordships expressed agroamout with tho 
view taken in 57 r R 1915'- that the conduct 
of the vendor in quitting tho villa ;,0 and 
showing no more interest in tho property 
might be regarded as an important indica- 
tion of the intention and they added ; 

Id tbeir Lordships' opioioo regard may bo had 
to aucb coDsideratioDa in eonstruiog tbc uusopbis- 
ticated conveyaociDg of which the deed before 
thorn is an example and to which it would !« un- 
reasooablo to apply the rigid cauoos of inter- 
protatioD appropriate to the finished products of 
Lincoln’s Inn. 

We are of opinion that the aforesaid 
observations must be read in the light of 
the facts and circumstances of the parti, 
cular case decided by their Lordships. The 
above case, therefore, does not advance the 
case of tho defendants-appellants at all. The 
ground of appeal taken by the appellants 
with regard to S.233K, Land Revenue Act, 
was not pressed by tbeir counsel. Tho posi- 
tion in regard to tho property which was 
not expressly the subject of the deed of gift 
is not at all clear. Tho appellants argued in 
their seventh ground of appeal that a half 
share in khata No. 229 of Keshopur had been 
decreed arbitrarily to the respondents while 
the respondents claimed that they should 
have beqn given a larger share in the pro- 
perty in certain khatas which were not 
included in the deed of gift. Learned counsel 
were not able to throw much light on these 
points. Apparently, tho mutation order re- 
lated to the whole property of Raghubar 
Dayal, although the deed of gift did not 
expressly do so. Certain khatas are not 
referred to in the deed of gift, and the lower 
appellate Court, as already noted, thought 
that those were shamilat khatas which would 
go with the parent khatas which were in- 
cluded in the deed of gift. Wo do not, how- 
ever, know what the parent khatas were, 

12. (’15) 2 A I R 1915 Lah 118 : 80 I C 100 : 57 
PR 1915: CO P L R 1916* SbabuLoad v. Ibrabizn* 
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and counsel have not been able to say. We 
consider that in these circumstances the 
burden lay on the respondents to show that 
the mutation entry was wrong, and we are 
unable to find that they have succeeded in 
doing so. The position, however, with re- 
gard to khata No. 229 of Keshopur does seem 
to be different in that this khata is neither 
mentioned in the deed of gift nor is it a 
shamilat khata. It apparently stands by 
itself, and we are unable to see bow the 
defendants. appellants could have obtained 
it by virtue of the deed of gift. We think, 
therefore, that so far as this khata is also 
concerned, the decree of the Civil Judge 
must be upheld. The result is that wo main- 
tain the decree of the lower appellate Court 
and dismiss the appeal and the cross-objec- 
tions with costs. 

K.S./r.k. Appeal dismissed. 


affidavit or by an offer to produce evidence of the 
existence of moveable property. fp 375 q 2 • 

H. E. Qhosh - for Appellant. ^ ° 

Sri Earn for H. D. Chandr<x-^lot Respondents. 

Judgment. — This is a second execution 
of decree appeal against the judgment and 
decree dated 23rd December 1937 , of the 
learned District Judge of Eae Bareli die. 
missing an appeal against an order passed 
by an Assistant Collector of the first class 
of Partabgarh dated 20th July 1937 . The 
history of the case dates back to lOth March 
1932, when the Court of Wards, Dhingwas 
Estate obtained a decree for arrears of rent 
against Mt. Shahi^ad Kuar and Mt. Dilraj 
Kuar. Application for execution of this 
decree was made three times, namely in 
July 1932, in October 1933, and lastly on the 
3l8t October 1934. The first application was 
for execution by rateable distribution and 


some amount was obtained. The second 
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Bennett J. 

Deputy Commissioner, Partalgarh, 
Mann'jcr, Court of Wards — Decree, 
holder — Appellant 

V. 

Shahead Koer and another 

Judgment-debtors — Respondents. 

Exccutiou of Decree Appeal No. 18 of 193S 
Decided on 24th March 1941, ag.ainst decree of 
Dist. Judge, Rac Bareli, D/. 23rd Docemlwr 1937. 

Oudh Rent Act (22 of 1886). S. 151 — Under 

S. 151 decree-holder must show that decree 

cannot be satisfied out of moveable property— 

But very little evidence is required to shift 

aforesaid burden— Decree-holder showing that 

there was reason to think that judgment-debtor 

bad no moveable property and filing affidavit to 

that effect — Judgment-debtor must prove that 

he has moveable property — More than three 

years after decree judgment-debtor raising 

objection under S. 151 for first time — Objection 

vague and not supported by affidavit or offer to 

prMUce evidence to prove existence of move- 

able property — Objection held could not be 
allowed. 

No doubt It is for the decrco-holdor to show Id 
the first instance under 8 . 151 that satisfaction of 
the decree c.'innot bo obtained against the move- 
able property. but very little evidence Is required 
to shift the burden on to the judgment-debtor : 
Selected Decisions No. 12 of 1892, Approved. 

(P 375 0 2] 

If the decree-holder shows that there is reason 
to think that the judgment-debtor bad no move- 
able property, and files an affidavit to that effect 
It Is for the judgroent-dobtor to prove that ho has 
moveable property. The judgmonl-dobtor however 
«nnot bo allowed to escape liability by putting 
xoTOard for the first time more than three years 
alter the decree an objection under 8 . 151 of a 

gue nature which Is not supported either by an 


application was for attachment of immov- 
able property and the judgment-debtors paid 
Rs. 10 . The last application was for sale of 
the under-propriotary rights. A sum of 
about Rs. 333 was then due. An application 
was made by the judgment-debtors in Janu- 
ary 1936, for appointment of a receiver and 
this application was dismissed. 

22ud March 1936 was fixed for sale of the 
immovable property. On thatdate, however, 
an objection was preferred by the jodgment- 
dobtors. This was under s. 151, Oudh Rent 
Act. Under this section no process in execu- 
tion of a decree for money shall issue against 
a judgmont-debtor's immovable property, 
other than for attachment of that property, 
unless satisfaction of the decree cannot be 
obtained against bis moveable property. It 
may be noted that there bad boon no pre- 
vious suggestion by the judgment- debtors 
that they had any moveable property from 
which the decree might be satisfied. This 
objection was disallowed by the executing 
Court. The judgment-dobtors appealed to 
the District Judge who dismissed tbeir 
appeal. They then appealed to the Chief 
Court and this appeal was allowed. The 
judgment of the learned Judge of this Court 
who heard the appeal shows that it was first 
argued that the provisions of S. 152, Oudh 
Rent Act, wore independent of the provisions 
of 8. 161. This contention was not accepted. 
The learned Judge also held that the decree- 
holder was not entitled to soli the judgment- 
debtors' rights, that is, under-proprietary 
rights, without at least trying to obtain 
satisfaction of the decree against their move- 
able property, and that the Courts wore not 
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jusbiQed in overrnliagthe jadgmeDt. debtor’s 
objection to that effect. 

It was also argued that the principle of 
ras judicata applied because the judgment- 
debtors bad failed to put in an objection 
under S. 151, Oudh Rent Act prior to 22nd 
March 1035. It was bold that the principle 
of res judicata would not apply in the 
absence of any order or decision of a Court 
on a point in issue. The question whether 
the decree holder could proceed against the 
judgment- debtors' under, proprietary rights 
was never raised, much less decided. The 
case was accordingly sent back to the exe- 
cuting Court to proceed according to law. 
It appears from this order that the case 
was sent back to the executing Court to 
consider the objection of 22Dd March 1935 
on the merits. An affidavit was then hied 
by tlie decree. holder to the effect that the 
judgment. debtors had no moveable pro- 
perty. The order of the Assistant Collector 
dated 20th July 1037 shows that it was ad- 
mitted by the Government Pleader in his 
Court that fresh process for the attach- 
ment of moveable property could nob bo 
legally issued. This was in view of the 
provisions of S. 145, Oudh Rent Act, more 
than three years having elapsed since the 
decree. TheGovernmonb Pleader contended, 
however, that the immovable property 
under attachment could be sold if the 
decree, holder satisfied the Court that the 
judgment-debtors bad no moveable property 
which could satisfy the decree. The Assis- 
iant Collector then referred to the provi- 
sions of S. 151 and observed that it appeared 
to be imperative that process for the attach- 
ment and sale of the moveable property 
should be issued in the first instance, the 
immovable property being liable to bo sold 
only when the moveable property has nob 
been able to satisfy the decree. Until pro- 
cess is issued for the attachment of move- 
able property and no such property has 
been obtained it could nob be held with 
certainty that the judgment-debtors have 
no moveable property. There was no evi- 
dence before him to show that the judg. 
ment-debtors had not got enough moveable 
property to satisfy the decree. As it was too 
late to issue fresh process for the attach, 
ment of any moveable property, the appli. 
cation in execution was dismissed; that is, 
I understand, what the Assistant Collector 
meant when he said that the suit was dis- 
missed. 

The learned District Judge upheld this 
order, observing that it was the duty of the 


decree-holder to be on the look. out when 
ho made his application for execution to 
see that the provisions of S. 151 were com- 
plied with. It was for the decree- holder to 
satisfy the Court that thoro was no move- 
able property with the judgment debbors 
which could satisfy the decretal amount, 
and this could nob be done unless the move- 
able property was brought to the notice of 
the Court and attached. The District Judge 
considered the argument that the condition 
laid down under s. I5l was satisfied by the 
production of the affidavit, bub observed 
that the Assistant Collector had already 
taken this fact into consideration because 
he bad said that there was no evidence to 
hold that the judgment-debtors had nob gob 
moveable property, and an affidavit by itself 
was nob Butliciont to prove the docree- 
holder’s assertion. 

It appears, therefore, that the principal 
question for consideration is whether the 
lower Courts rightly imposed the burden of 
showing that there was no moveable pro- 
perty from which the decree could be satis, 
fied on the decree-holder, and in holding 
that this burden had not been discharged. 
Learned counsel for the respondents re- 
ferred to a decision of the Board of Revenue, 
(Selected Decisions No. 12 of 1892*), in which 
it was held that before execution against 
immovable property can be had the decree- 
holder must either take out execution 
against both person and moveable property 
of the judgment-dobtor or prove to the 
satisfaction of the Court that it would be 
useless to do so. It may be conceded that 
it is for the decree, bolder to show in the 
first instance under s. 151 that satisfaction 
of the decree cannot be obtained against' 
the moveable property, but in my opinion! 
very little evidence is required to shift tbei 
burden on to the judgment. debtor. Under 
8. 101 , Evidence Act, whoever desires any 
Court to give judgments as to any legal right 
or liability dependent on the existence of 
facts which he asserts must prove that those 
facts exist : and under s. lOG when any fact 
is especially within the knowledge of any per- 
son, the burden of proving that fact is upon 
him. It cannot be doubted that whether a 
judgmeot-debtor has or has nob moveable 
property from which a decree may bo satis- 
fied is a matter specially within his own 
knowledge, and if the decree-holder shows 
that there is reason to think that he has noi 
such pr operty, and files an a ffidavit to that' 

1 . Bolected Dociefons No. 12 of 1892,Suraj Narain 
Slagh V. Sheo Baron Pando. 
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effect, I consider that it is for the judgment- 
debtor to prove that he has such property. 
In the present case the judgment-debtors 
did not state in their application what pro- 
perty they had, nor did they ask for any 
enquiry to be made. 

Learned Counsel for the respondents ob- 
jected that the affidavit hied by the decree- 
holder was irregular since it had not been 
tiled under 0. 19, R. 1 or R. 2, Civil P. C. It 
appears to me, however, that it may bo 
regarded as an affidavit filed to rebut the 
application made by the judgment-debtors on 
22nd March 1935, the affidavit being required 
in view of the order passed by this Court on 
17th July 1936. Under R. 2o£o. 19 theCourtat 
the instance of either party may, upon an alii- 
davit, order the attendance'for cross-osami- 
nation of the deponent. No application for 
examination of the decree-holder was made 
by the judgment-debtors, nor did they file 
any counter affidavit; nor had any affidavit 
been filed by them witli their objection of 22nd 
March 1935. The circumstances of the earlier 
execution proceedings certainly suggest that 
the judgment. debtors bad at that time no 
moveable pro|)erty (apart from that from 
which partial satisfaction of the decree was 
obtained). In the two previous ajjplications 
no suggestion had been made by the judg- 
ment. debtors that they could satisfy the 
decree from moveable property except to 
the small extent mentioned, and it may bo 
argued that this raises a presumption that 
they possessed no such moveable property. 
It is also significant that they did not raise 
this objection until more than three years 
had elapsed since the passing of the decree. 
This and the way in which the objection 
was made suggest to my mind that actually 
they had no moveable property from which 
the decree might be satisfied, and that they 
were merely trying to take advantage of the 
fact that more than three years had elapsed. 
In my judgment the affidavit of the decree- 
holder considered with the previous history 
of the case was sufficient to shift the burden 
of proof from the decree. holder to the 
judgment-debtors, and therefore, the Courts 
below were not justified in bolding that the 
application of the decree-holder for execu- 
tion against the immovable property must 
fail because they had failed to prove that 
the judgment-debtors bad not got moveable 
property. 

1 do not consider that the judgment- 
^btors should be allowed to escape liability 
^ putting forward for the first time more 
than three years after the decree an objec- 


A. LB. 

tion under s. 151 of a vague nature which 
was not supported either by an affidavit or 
by an offer to produce evidence of the exis- 
tence of moveable property. I accordingly 
allow this appeal, set aside the order of the 
lower Courts and direct that proceedings in 
execution against the immovable property 
shall now proceed on the application of Slst 
Octobex' 1934* The decree* holder is entitled 
to his costs in this Court and in the Courts 
below. 

g.n./R.k. Appeal allowedt 
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Bennett and Ghulam Hasan JJ, 

Firm Ilet Rant Padam Chand — 

Defendant — Appellant 

V. 

Firyn Subhag Chand Rihhab Das and 
others, Plaintiffs and others, Defen* 
dants — Respondeyits. 

Second Appeal No. 388 of 1937, Decided on 27th 
February 1941, against decree of District Judge. 
Lucknow, D/- 7th July 1937. 

(a) Partnership Act (1932), S. 68— Firm regis- 
lered— Persons shown to be members must be 
presumed to be actually members. 

The registration of a firm raises a presumption 
that the parties shown as tnombers of the firm and 
registered as such are actually members of it and 
in the absence of evidence to the contrary no fur* 
ther proof is necessary. The presumption is no 
doubt, rebuttable. [P 878 0 1] 

(b) U. P. Agriculturists* Relief Act (27 of 

1934), Ss. 7 and 2 (2), proviso 3 — Ss. 7 and 
2 (2), proviso 3 are not inconsistent — Partners 
incurring loan — One partner agriculturist — Sec« 
tion 7 does not apply unless both are proved to 
be agriculturists Onus held lay on partners. 

There Is no inconsistency between S. 2 (2), pro* 
Tiso 8 and the provisions of S. 7 bccaui^o it is pos* 
sible for one of the defendants in a suit for recovering 
an unsecured loan to bo au agriculturist and for 
other defendants to bo non. agriculturists if the 
latter bad not joined with the former as principals 
in the loan transaction. Consequently, whore the 
partners in a firm incur an unsecured loan andone 
of them Is not an agriculturist, S. 7 cannot apply 
to suit to recover the loan. The onus in such a 
case is on the partners to prove that all of them 
are agriculturists. (P 378 0 2] 

(c) Limitation Act (1908), S. 19 — Business 

letter Name of partner in firm in heading is 

good signature. 

The name of a partner of a firm in the heading 
of a business letter Is a good signature for the pur* 
poses of S. 19 : Case taxo relied on. (P 880 C 1] 

M. K, Seth — for Appollant. 

II. D. Chandra — for Rospondouts 1 to S. 

Jod^tnent* — This is a second civil appeal 
from the judgment and decree dated 7tb 
July 1937 of the learned District Judge oi 
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Lucknow, reversing in first appeal the judg* 
naent and decree dated 3rd November 1996, 
of the learned civil Judge of Mobanlalganj, 
Lucknow. The suit out of which the appeal 
arises was brought by the sons of Rikbab 
Dos, proprietors of the firm Subbag Cband 
Rikbab Das, against the firm Het Ram 
Fadam Ghand represented by Mt. Fbool 
Kuar, widow of Het Ram, Kesbari Ghand, 
son of Padom Ghand, and Mt. Inder Kuar, 
widow of Padam Ghand, to recover a sum 
of Rs. 3632-10-0, principal and interest on 
the basis of a bahikhata account. 

The plaintiffs’ case was that on 6th Fe- 
bruary 1931, one of the partners of this firm, 
namely Padam Ghand, borrowed Rs. 2600 
with interest at the rate of ten annas per 
cent, per mensem, agreeing to pay back the 
amount duo to the plaintiffs at Lucknow. 
The plaintiffs are proprietors of the firm 
Subhag Ghand Rikbab Das of Lucknow. The 
defendant firm were commission agents and 
grain merchants of Agra. It wets said in the 
plaint that an accounting bad taken place 
on 28tb October 1932 when a sum of Rupees 
2841-8-0 was found due from the defendants. 
The suit was alleged to be within limitation 
by reason of an acknowledgment made by 
Padam Ghand on this date. Rikbab Das, 
proprietor of the plaintiff firm, died on 13th 
March 1934, Het Ram died in April 1934, and 
Padam Cband in December 1934. The suit 
was instituted on let October 1935. 

Mb. Phool Kuar repudiated liability. She 
contended first of all that as she and her 
husband were agriculturists the suit should 
have been filed in the Agra Courts under 
S.7, Agriculturists Relief Act. Secondly, she 
denied that Padam Ghand was a partner of 
her husband Het Ram. She alleged that 
her husband had been on very friendly 
terms with Padam Chand's grandmother, 
and that being on this account well dis. 
posed towards Padam Ghand himself he had 
allowed his shop to bear Padam Chand’s 
name, although Padam Ghand had no pro- 
prietary interest in it. It was further alleg. 
ed by Mb. Phool Kuar that Padam Ghand 
got possession of the papers of the business 
and murdered Het Ram. Padam Ghand and 
bis father Piarey Lai were prosecuted for 
the murder. Padam Cband died during the 
pendency of the case, while his father Piarey 
Lai was convicted. Mt. Phool Kuar also 
denied that her husband had any necessity 
to take any loan from Rikbab Das and 
alleged that any acknowledgment between 
Padam Ghand and Rikbab Das was ficbi. 
tious and collusive. Rikbab Das, it should be 
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mentioned, was the father-in-law of Padam 
Ghand. 

The suit was not contested by the other 
defendants. The trial Court thought that the 
allegations of Mt. Phool Kuar were well 
founded. It held that no loan was taken 
from the plaintiffs by the firm as Padam 
Ghand was not a partner; that it was not 
established tliat the firm was in osistenco 
at the time of the alleged acknowledgment 
by Paduni Cliand and tiierefore the suit 
was not within limitation: and tliat iiet 
Rum and his widow were proved by certain 
khewats to be agriculturists. At the samo 
time it held that the suit w.a-^ rightly brought 
in the Lucknow Court if Padam Cliand was 
held to be a partner of the firm as the con- 
tract for borrowing the money was entered 
into at Lucknow. 

In first appeal the District Judge of 
Lucknow did not agree with the civil Judge 
about the non-existence of any partnership. 
He was of opinion that the certified copy 
of the registration of the firm was strong 
evidence of its existence. He also found that 
there was other evidence to show that tho 
business was carried on both by Het Ram and 
by Padam Cband. He accepted the acknow- 
ledgment made by Padam Gbaud as an ac- 
knowledgment made by him on behalf of 
the firm. Ho did not think that the suit 
was barred by s. 7, Agriculturists' Relief 
Act, because there had been no allegation 
that Padam Cband was an agriculturist and 
if Padam Ghand, not being an agriculturist, 
had joined with Het Ram in the loan, 
neither Het Ram nor bis widow would be 
entitled to the benefits of the Act. The 
learned District Judge accordingly allowed 
the appeal against the decree of the civil 
Judge who had found that ouly the widow 
and the son of Padam Gbaud were liable. 
He passed a decree against defendant i, .Mt. 
Phool Kuar also. The learned counsel for 
the appellants has first of all referred to 
the allegation that Padam Gbaud had mur- 
dered Het Ram and that there had been 
illicit connexion between Het Ram and the 
grandmother of Padam Ghand. There being 
no express finding on either point, we do 
not think that they affect the case. As the 
District Judge has observed, if on account 
of this alleged illicit connexion Het Ram 
was well disposed towards Padam Ghand, 
it is just as likely that he would have actu- 
ally made him bis partner as that he would 
have allowed him to hold himself out as 
bis partner. Learned counsel also referred 
to a finding in a previous case that no 
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partnership existed between Het Eam and 


PadatD ChaDd, but ifc is concodod that this 
finding is not conclusive for the purpose of 
the present case. 

It was strongly argued that the certificate 
of registration is of no evidentiary value 
because it is not proved that the application 
for registration bore Het Earns signature. 
But we see no reason to reject the view 
taken by the District Judge on this point that 
the registration of a firm raises a presump, 
tion that the parties shown as members of 
the firm and registered as such are actually 
members of it. The presumption is no doubt 
rebuttable, but the appellant made no at. 
tempt to rebut it. If in fact Padam Chand 
was not Het Eim's partner, there might 
have been some indication of this in Het 
Eam's private accounts, but those accounts 
were not produced. Section 59. Partnership 
Act, provides that for the registration of a 
firm an application must be made to the 
Eegistrar in a certain form giving certain 
particulars, and the statement must be 
signed by all the partners, or their agents 
specially authorijted in this behalf. Each 
I)0r5on signing the statement must verify 
it in the manner prescribed. Section 59 pro- 
vides that when the Eegistrar is satisfied 
that the I’rovisions of s. s*' have been duly 
complied with, he shall record an entry of 
the statement in a register called the regis. 
ter of firms, and shall file the statement. 
Section c= provides that a certified copy of 
an entry relating to a firm in the register 
of firms may be produced in proof of the 
fact of the registration of such firms, and of 
the contents of any statement, intimation 
or notice recorded or noted therein. We 
have given full consideration to the argu. 
ment advanced by the learned counsel for 
the app)eUants that nevertheless it was 
necessary for the respondents to prove that 
the application for registration bore Het 
Ram s signature, but we are unable to ac. 
cept it. In our opinion no further proof 
was necessary in the absence of any evi. 
dance to the contrary. It was also argued 
for the appellants that the respondents 
should have indicated in the pleadings that 
Hot Ram's widow was not entitled to the 
benefit of s. 7. Agriculturists* Relief Act, bo. 
cause Padam Chand was not an agricnltu. 
rist. They would then, it was submitted, 
have adduced evidence to prove that he was. 
All that the respondents did was to say that 
defendant l (Mt. Phool Kuar) was not an 
agriculturist, and that even if she was the 
suit was not affected thereby. They did 
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not indicate how ifc was nofc affected if she 
was an agriculturist. The answer to this 
argument is that the appellants could have 
obtained clarification of this plea from the 
respondents, if they considered ifc necessary 
and that in any case it was for them to 
establish that both the defendants were 
agriculturist if the plaintiffs did not admit 
that s. 7 was applicable. 

W 6 have considered the provisions of s. 7, 
Agriculturists' Relief Act. It is provided 
therein that every suit for recovering an 
unsecured loan in which the defendant, or 
where there are several defendants, any of 
the defendants, is an agriculturist, shall be 
instituted and tried in a Court within the 
local limits of whose jurisdiction the agri. 
culturisb defendant, or any of the agricultu. 
rist defendants, where there are more than 
one such defendants, actually and volun- 
tarily resides. It might be thought, in view 
of this provision, that it would be sufficient 
to attract the operation of this section for 
one of several defendants to be an agricul. 
turist. But it is provided in the third proviso 
of the definition of "agriculturist" in cl. (2) 
of S. 2 of the .\ct that if a non-agriculturist 
joins with an agriculturist in any transac- 
tion of loan, (save for the purpose of adding 
his name as security), the agriculturist shall 
not bo considered as such for the purpose 
of that transaction. Consequently, it cannot 
be held that in the present cose any of the 
defendants is an agriculturist for the pur* 
pose of S. 7, assuming that Padam Chand 
was not an agriculturist. There is no incon. 
sistency between the proviso referred to and 
the provisions of soc. 7, because it is pos- 
sible for one of the defendants in a suit for 
recovering an unsecured loan to be an 
agriculturist and for other defendants to be; 
non-agriculturists if the latter bad not join- 
ed with the former as principals in the loan 
transaction. Wo are clearly of opinion that 
the onus lay on the appellants to prove that 
both Het Ram and Padam Chand were 
agricolturists, and that as they failed to do 
this, the appellants are not now entitled to 
a finding that the soit should have been 
brought in the Agra and not in the Lucknowl 
Court. 

We come now to a legal point which does 
not appear to have boon put forward in the 
lower Courts, or indeed in this Court in the 
grounds of appeal. We have mentioned that 
according to the plaint limitation was saved 
by an acknowledgment made by Padam 
Chand on 23tb October 1932. This acknow- 
ledgment was made in a letter Ex. 2. This 


1941 


Firm Het Ram v. Firm Sdbhaq Chand Oudh 379 


was denied by the appellants, but there 
was evidence to prove that this acknowledg- 
ment together with another acknowledg. 
ment, Bx. 1, and certain letters Ezs. 14 and 
15, had been written by Padam Chand, and 
it was held on this evidence that the ac- 
knowledgment in Bx. 2 , had been proved. It 
is not disputed in this Court that Ex. 2 was 
written by Padam Chand, but it is argued 
that the acknowledgment is ineffective for 
the purpose of S. 19, Limitation Act, because 
it is not signed by Padam Chand. The 
material portions of Ex. 2 as translated read 
as follows : 

ComplimoDts of Het Ram Padam Chand of Agra 
to Shabji Sabob 8obbag Chand Ji Kikkab Das of 
Lucknow. We have copit'd out your account and 
are sending it to you. Please check it und enter it 
in debit and credit account. Payable to you MIti 
ICatik Badi 7, 198» Sambat , . . .'2640.9.0 interest 
at the rate of 10 annas up to Katik Badi 14,19 h 9 
Sambat .... 200-15-0 payable to you upto Katik 
Badi 14,1989 Sambat .... 2841-8.0. 

The introductory words are repeated at 
the foot of the acknowledgment. Learned 
counsel for the appellants referred to certain 
authorities os showing that an acknowledg- 
ment is ineffective if not signed. In 15 Mad 
330^ where an acknowledgment had been 
made in a will it was held that the acknow- 
ledgment was ineffective for the purpose of 
S. 19, Limitation Act, because the will, al- 
though in the testator’s handwriting, was 
not signed. In 34 ALL 4G4" certain acknow- 
lodgments in an account book wore relied 
upon and it was said that they did not 
operate as an acknowledgment within the 
meaning of S. 19, Limitation Act, because the 
plaintiffs bad failed to show that the ac- 
counts bore the signature of the defendants 
or their authorized agent. It does not appear 
whether it was proved in this case that the 
accounts were in the handwriting of the 
defendants or their authorized agent. In 
another Jfadras case, 4i Mad 446,^ it was also 
bold that the entries in the debtor's accounts 
could not be treated as an acknowledgment 
under s. 19 as they were not signed by the 
debtors. 


Against this it is contended that it is cus- 
tomary in business circles in India to give 
the name of the firm only in such statements 
of accounts, and that this has been held by 
moat of t he H igh Courts to amount to 

1. (’92) 15 Mad 380 : 2 sFiTj 427¥am’^Mi^ 
Muttuaami. 

"'LnVv.’s,! ^ 1” 0 »<= : 10 A L J 1, Jaggl 

3. (’10) 5 AIR 1918 Mad 238 : 44 I C 466 : 41 
Mad 416 : 34 M L J 41, Palanlappa Chcttlar v. 
\eerappa Chettiar. 


signature for the purpose of s. 19. In 22 A L J 
807* a Bench of the Allahabad High Court 
held that the name of a 6rm in the heading 
of a business letter is a good signature in 
law. Reference was made in this case to a 
previous decision of the Allahabad High 
Court, 1 ALL 683,* and to a decision of the Cal- 
cutta High Court, C cal 340.'* The Bombay 
High Court in 18 Bom 536' expressed a similar 
view where certain letters admitting a debt 
were written by the authority of thodebtor, 
it being proved that this was the usual 
mode of signing and authenticating letters 
among the class to which the defendants 
belonged. In another Madras case, 43 i c 
20* it was said that it is the custom and 
practice among Nattukottai Chetties not to 
sign their names at the foot of their letters 
but to begin them by saying that the let- 
ters are from such and such firm and that 
the name so written at the top is a sutfi- 
cient ‘signature’ within the meaning of S. 19, 
Limitation Act. In 31 Cal I0i3* money was 
lent on a batchitta which bore at the head 
of it the name and signature of the debtor. 
Under an entry of certain date on the debit 
side written by the debtor himself and 
stating that a certain amount was due as 
interest on the principal sum, occurred the 
words likbitan kbod” or "writer self” also 
written by the debtor himself. It was held 
that this amounted to the signing of an 
acknowledgment within the meaning of 
S. 19, Limitation Act. Again in 5 Bom 
89*** it was held that an account was suffi- 
ciently signed where it was written by a 
debtor himself with his name at the top of 
the entry. Lastly the Rangoon High Court 
held in A I R 1935 Rang 160“ that where an 


acknowledgment is written by a duly autho- 
rized agent it is sufficient for the purpose of 
S. 19 if he affixes thereto the name of his 
principal in any position, even by impres- 
sing it with a rubber stamp. 

It will, therefore, appear that there is 
good au thority for the view, which has 

All 866 : 80 I C“cT46“a11 

Naraio, 

f* Das v. Babu Lnl. 

6 Cal 340 : 7 C L R 121, Mohosh Lai v. 
i5U8UDt Kumareo. 

Q^ugadbarrao Vonkatesh v. 
bhidramapa Balapa Desai. 

8. (’19) 6 A I R 1919 Mad 952 : 43 I C 20, 
Mutbiab Chottiar v. Kuttayao Cbottya 

9. (’04) 31 Cal 1043 : 9 C W N 83. Sadasook Agar- 
walla V. Baikanta Nath. 

10. (’80) .5 Bom 89, iTokison Bapujl v. Bhowsar 
Bhoga Jetha. 

11. (’85) 22 A I B 1936 Rang 160 : 156 I C 589 : 
18 Rang 322, Vellayappa Chettyar v. Soma- 
BUndaram Cbottyar. 
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jbeon pressed upon us by the learned coun- 
sel for the plaintiffs that the aoknowledg- 
ment Ex. 2 written by Padam Chand, a 
partner in the firm Het Ram Padam Chand, 
constituted a valid acknowledgment for the 
purposes of s. 19, though it was not signed 
by him, and we accept it as such. There 
was some suggestion that even though there 
might have previously been a partnership 
between Het Ram and Padam Chand, that 
partnership had ceased to exist before the 
acknowledgment in question. The acknow- 
ment was made, however, some time before 
the registration of the firm of Het Ram 
Padam Chand on 30th September 1933, and 
in our opinion for the reasons which wo 
have given it is proved that the partner- 
ship was in existence on that date. Finally 
the learned counsel for the appellants 
pointed out that the respondents asked in 
the plaint that a decree might be passed 
against the defendant firm, while no such 
decree has been passed either by the trial 
Court or by the lower appellate Court. The 
trial Court passed a personal decree against 
Padam Chand's widow and son, while the 
lower appellate Court added Mt. Phool 
Kuar as a judgmont-dobtor in the same 
terms. Learned counsel for the respon- 
dents concedes that they are entitled to 
proceed against the throe defendants to the 
extent only of the assets of the firm and 
that the decree should, therefore, bo against 
them only to this extent and not against 
them personally. We direct accordingly 
that the decree awarded against the three 
defendants be amended so as to operate 
against them in respect of the assets of the 
firm and not against them personally. In 
other respects the appeal is dismissed. We 
allow the respondents their costs in this 
appeal. 

G.N./R.K. Order accordingly. 
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Yorke and Agarwal J.T. 

Kirat Singh — Appellant 

v. 

Ham Saran and others — Hespondents. 

First App<wl No. 121 of 1937, Decldoa on Ist 
April 1941, from judgment of Special Judge, First 
Grade, Bara Banki, D/- 25th September 1937. 

(a) Transfer of Property Act (1682), S. 77_ 
Possessory mortgage — Cenain amount colcu- 
lated as profits which would accrue to morl- 
— Mortgagor undertaking to make up 

wii® profits at time of redemption 

•gagor’a undertaking held covered case of 


V. Ram SviRAN A, I, R. 

remissions — Deed though not “accountive" 
mortgagee held entitled to deficiencies in profits. 

Under the possessory mortgage deed a certain 
sum of money was calculated as the amount of 
profits which would accrue annually to the mott- 
gagM and It was provided that if the amount of 
profits fell short this would have to be made good 
by the debtor mortgagor at the time of redemp- 
tion. The mortgagor contended that no rate of In- 
terest was fixed and therefore there could be no 
accounting and the provisions of S. 77 were appJi. 
cable : 


Held that the mortgagor’s uD(3ortakiDg to make 
up doficieDcy in profits was wide enough to cover 
the case of remissions and although the deed was 
not •‘accountive’* the mortgagee was entitled to 
recover the deficiencies in profits under the terms 
of the mortgage : (’25) 12 A I R 1925 Oudh 114; 
('33) 20 A I R 1933 P C 13G and (’34)21 AIR1934 
Oudh 220, lUl. on. [P 382 C 1; P 383 C 1] 

(b) U. P. Encumbered Estates Act (25 of 1934), 
Ss. 4 and 14 (7) — Mortgage — Application under 
S- 4— Proceedings under Act ripening into de* 
cree under S* 14 (7) are for determining amount 
due from landlord and also for redemption of 
mortgaged properly — Possessory mortgage — 

Certain amount calculated as annual profits 

Mortgagor undertaking to make up deficiencies 
at time of redemption — Mortgagee creditor is 
entitled to have deficiencies determined and in- 
cluded in simple money decree under S. 14 (7). 

In the case of a mortgage proceedings, uudorthc 
Act ripening into a docrco under S, 14 (7) besides 
being procjicdings for the determination of the 
amount duo from the landlord to tho claimant on 
the date of the application under S. 4 aro also pro* 
coedings for redemption of the mortgaged property. 

In cfTcct by merely filing his applicatioD under the 
Act tho debtor applicant institutes proceodiogs for 
redemption of all his mortgaged properties. 

[P 381 0 2; P 382 0 1] 
Consequently, where in the case of a possessory 
mortgage a certain amount Is calculated asannual 
profits to bo appropriated by tho mortgagee towards 
interest and the mortgagor undertakes to make up 
the deficiencies in profits at the timoof redemption 
tho mortgagee is entitled to have the deficiencies 
determined and included in tho simple money de« 
creo passed under S. 14 (7). [P 382 C 1] 

(c) Transfer of Property Act (1882), S. 76 — 
Possessory mortgage — No provision for collec- 
tion charges — Mortgagee not liable to account 
—Collection charges cannot be allowed. 

Id the case of a poa^^cssory mortgage colIcctioD 
charges may properly bo added whore the mort- 
gagee Is bold liable to accounting under B. 76. 
Where however the mortgagee in possession is not 
liable to account to tho mortgagor tho mortgagee 
is not entitled to colloction charges In tho absence 
of a provision to that cfloct in the mortgage deed: 
(*34) 21 A I R 1934 Oudh 104 and (’36) 22 A I R 
1985 P C 49. Dtsling. (P 383 C 2) 

Ahhiar Husain — for Appellant. 

Alt Kahtcr — for Respondents 1 to 4. 

Judgment* — These are two first appeals 
from the judgment of tho Special Judge, 
first grade, Bara Baoki, in two claim cases 
under S. 14, Encumbered Estates Act, foun- 
ded on the same document, Ex. 1, a posses- 
sory mortgage for Rs. 87,800 executed by 
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Kirat Singh applicant debtor on 27th Janu- 
ary 1930. This document was executed by 
the debtor in favour of a number of persons 
in shares, Lala Dbaram Das half, Ram 
Saran and Gur Saran a quarter and Avadb 
Bebari a quarter. Dbaram Das died in 1932 
and bis representatives were Mt. Sbyama 
Kuer and Hamesbwar. Kirat Singh tiled an 
application under the Encumbered Estates 
Act in 1985 and separate claim cases were 
instituted one by Ramesbwar Prasad rela- 
ting to one-fourtb share in this mortgage 
and the other by the remaining sharers of 
three-fourth, Ram Saran, Gur Saran, Avadh 
Bebari and Mt. Sbyama Kuer. Exactly the 
same questions arose in both cases on ac- 
count of the terms of the mortgage deed. 
Ex. 1. The creditors claimed that under the 
deed a certain sum of money was calculated 
as the amount of prohts which would accrue 
annually to the creditors, and there wag a 
provision that if the amount of profits fell 
short (obviously that is for a reason not 
due to any default on the part of the pos- 
sessory mortgagees), this would have to bo 
made good by the debtor mortgagor. On 
the other hand, the mortgagor applicant 
contended that no rate of interest was fixed 
and therefore there could be no accounting 
and the provisions of 8. 77, T. P. Act, wore 
applicable. The learned Special .Judge fram- 
ed two issues only. 

1. Aro the plaiatiHs (claimants) entitled to claim 
in respect o( arrears of rent and on account of re- 
missions ? If so, wbat amount ? 

2. To what amount are the plaintllTs (claimants) 
entitled against the defondant-appllcaiit ? 

On issue l the learned Special Judge after 
a careful consideration of the terms of the 
mortgage deed, Ex. l, came to the conclu- 
sion that although the deed was not ordi. 
narily "accountivo” vide para. 2 which 
provides that after the payment of Govern, 
ment revenue Rs. 1010 , odd annually the 
mortgagees may continue to take the entire 
income in lieu of interest on the mortgage 
money, yet the debtor was liable to make 
good, by a species of accounting, any de- 
ficiency in the profits. On the other band 
be rejected the claim for arrears of rent of 
three years holding that, as the property 
was not going to be redeemed, that is, it 
was not going immediately out of the hands 
of the mortgagees, they had their own re- 
medy by taking proceedings to realise those 
arrears of rent. The first and main conten. 
tion put forward on behalf of the appellant 
debtor is that the creditors were under the 
terms of the deed only entitled to realise 
any such deficiencies in the amount of pro- 
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fits at the time of redemption, and it ig 
contended that the application under the 
Encumbered Estates Act by t)ie debtor and 
the present proceedings in the claim cases 
of the creditors do not come within the 
scope of redemption proceedings. On the 
other liand it is certainly to be borne in 
mind that in certain respects the provisions 
of the Encumbered Estates Act override 
the ordinary provisions of the law. No 
doubt an application under tbe Encumbered 
Estates Act is not itself an application for 
the redemption of a mortgage but the result 
of an application under the Encumbered 
Estates Act is that the creditors have to file 
their claims under ss. 9 and 10 of the Act 
and the Special Judge has to exatuino those 
claims and determine the amount, if any, 
due from the landlord debtor to the claim- 
ant creditor on the date of the application 
under s. 4. Ho has further under sub-cl. (7) 
of 8. 14 to pass a simple money decreo for 
such amount together with any costs which 
he may allow, etc., etc. The effect of those 
proceedings is laid down in S. 18 of the Act 
which provides that : 

Subject to tbo right of appeal or revfgion, tbe 
effect of a decree of the Special Judge under sub- 
8. (7) of 8. 14 shall bo to exllDguisb the previously 
oxistiug rights, if any, of the claimant, together 
with all rights, if any, of mortgage or lien by which 
the satnoarosecured and, where any decreo is given 
by the Special Judge, to substitute for those rights 
a right to recover the amount of the decreo in the 
manner and to the extent hereinafter prescribed. 

A further consequence of such a decree 
and the sending of such a decree to tbe Col- 

lector is set out in 8. 35 which provides that 
if at any time .after the decrees granted by the 
SpecialJudge have been sent to tbe Collector under 
the provisions of 8. 19 any person entitled to pos- 
session of any property under the provisions of this 
Act applies to the Oollootor to be put in possession 
of such property, tbo Collector shall deliver posses- 
sion of such property to him. 

As has been hold in more than one case, 
among the persons entitled to possession 
after the transmission of the decree by the 
Special Judge to the Collector is included 
the applicant who becomes entitled to pos- 
session as against tbe mortgagee because 
the mortgagee rights come to an end the 
moment a decree under s. ii ( 7 ) is passed. 
By analogy therefore proceedings under the 
Encumbered Estates Act ripening into a 
decree under S, 14 (7) are at the same time 
proceedings for the determination of the 
amount due from the landlord to the claim- 
ant on the date of the application under 
S. 4 and also proceedings for redemption 
of the mortgaged property. In effect by 
merely 6ling his application under the 
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Encambered Estates Act the debtor applicant 
jbas instituted proceedings for redemption 
of all his mortgaged properties. In the light 
^of these considerations, the arguments based 
on the wording of Para. 4 of Ex. l which 
makes such deOciencies as have been refer, 
red to earlier payable "at the time of re. 
demption" have no force. That paragraph 
provides as follows : 

If tho present gross rental, which comes to 
Rs. 3412-4 0 and which stands entered in tho p.at- 
wari's papers of 1337 fasH. be reduced (us se ham 
■pare, that is bo reduced below that amount or 
come to be less than that amount) or be proved to 
be wrong, then I, the executant, shall bo liable for 
the payment thereof aud shall pay tho samo with 
interest at tho rate of 1 per cent, per mensem at 
tho time of redemption. 

It appears to us to be quite clear that if 
any amount is payable to the creditors 
'under this provision of the mortgage deed 
jthen that amount is to be determined and 
jincluded in the simple money decree passed 
by the Special Judge under s. 14 ( 7 ), En- 
.cumbered Estates Act. Learned counsel for 
the appellant has argued that this para- 
'graph cannot bo interpreted so as to cover 
remissions of rent which under tho orders 
of the Government amounted to eight annas 
in tho rupee in 1333 fasli and seven annas in 
the rupee in subsequent years. Ho does not 
contend that it will not cover the erroneous 
statement of the recorded amount of proGts 
contained in tho paragraph. Tho actual gross 
rontal entered in the patwari’s papers for 
1337 fasli was Rs. 3401.9.0 and it is not dis. 
puted that the difference between the higher 
and the lower of these two sums must be 
made good by the mortgagor. On the other 
hand it is contended that tho provision in 
this paragraph is not wide enough to cover 
■the case of remissions. Wo are unable to 
accept this contention. Wo are quite clear 
that by this paragraph the intention waste 
secure that the mortgagees would get a 
Gxecl annual proGb of Rs. 3412.4.0 less the 
arnount of Rs. loio.is 8 which had to be 
paid as Government revenue. By the re. 
missions the amount of the annual profits 
w.a3 reduced and there was a large doGcit 
in the payment of interest. Under the terms 
of this paragraph, the appellant was clearly 
liable to make good the deficiency. Learned 
counsel has attempted to base an argument 
on 8. 77, T. P. Act. Section 70, T. P. Act. 
provides in regard to the liabilities of a mort. 
gagee in possession and lays down under 
Ol. (g) that 

the mortgagee most keep clear, full aud accurate 
accounte ol all sums received and Bpoot by him as 
mortgagee, and, at any time during the contino- 
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ance of the mortgage give the mortgagor, at his 
request and cost, true copies of such accounts and 
of the vouchers by which they are supported. 

Section 77 on the other hand provides 
that ; 

Nothing in 8. 76.CIS. (b),(d).(g)and(b) applies to 
cases where there is a contract between the mort- 
gagee and the mortgagor that the receipts from 
the mortgaged property shall, so long as the mort- 
gagee IS in possession of the property, be taken In 
heu of interest on the principal money, orin lieu of 
such interest and defined portions of the principal. 

The argument on behalf of the appellant 
seeks to read these two sections as leading 
to the conclusion that if under the terms of 
the mortgage there is to be no accounting 
on the part of the mortgagee, there can be 
no claim on tho part of the mortgagee for 
such amounts as are referred to in para. 4 
of the present deed, that is, be puts forward 
the argument that if by virtue of the terms 
of a mortgage deed the deed is not "accoun. 
tive," to adopt the phrase used by the 
learned Special Judge, then there can be no 
accounting on either side. We do not think 
that tho terms of Ss. 7G and 77, T. P. Act, 
lead to any such conclusion. Reference was 
made to several cases, but most of these 
are really in favour of tho respondents and 
not of the appellant. In 28 o c 100 * there 
were provisions in the preamble of tho deed 
to the effect that neither the mortgagee 
should have any claim to interest against 
tho mortgagor nor the mortgagor any for 
profits against the mortgagee and his heirs. 
On the other band there were certain other 
terms under which (i) the mortgagor was 
to pay Rs. 109 annually to the mortgagee in 
addition to all the profits, ( 2 ) if the mort. 
gagee had to advance takavi to the tenants, 
he could recover tho amount at tlio time of 
redemption with interest at a specified rate, 

(3) if tbo profits of the mortgagee wore 
decreased owing to increase of revenue, 
cesses and rates (the samo provision is pre- 
sent in the deed Ex. 1 in the present case), 
then the mortgagee might demand the do. 
ficioDcy from the mortgagor every year, 
and if it was not made good, it would bo 
payable at the time of redemption with 
interest at a specified rate. It was held that 
S. 77 and not s. 7G, T. P. Act, was applicable 
to the case and that tbo mortgagee was not 
liable to render accounts. The conditions 
following the preamble, (that is the terms 
quoted above), it was held, merely set forth 
the various additional liabilities of the mort. 
gagor, that is to say it is uot inconsistent 
with the provisions of S. 77 that tho mort- 

i7"C26) iTa^I ^iWt'OudhTlTTWrb 406 : 28 
O C 100, Sitia 8ah»i v. Shambbu Blngb. 
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gagor should have imposed upou bimseU 
additional liabilities such as those wbioh 
are stated in Paras. 4 and C of Ex. 1. 

The decision of their Lordships of the 
Privy Council in 10 0 W N 299* embodies 
the same principle although there were cer- 
tain undertakings by the mortgagors in the 
nature of personal covenants both to pay 
the amount of the decrease of the proBts 
and the like. Their Lordships agreed with 
the view of the two Courts in India that 
the mortgage deed was a contract within 
the meaning of S. 77, T. P. Act, 1882 . They 
enforced the covenant entered into by the 
mortgagors but did not hold the mortgagees 
liable to accounting. Similarly, there is 
really nothing in ii o W N 524* which leads 
to any different conclusion. That was a case 
in which in a mortgage deed the rate of 
interest was mentioned but none the less it 
was hold that it did not follow that the 
parties intended that there was to be ac- 
counting. It was remarked that a question 
of this description is to be decided with 
reference to the terms of each deed. It 
seems to us clear that in the present cose 
the creditors wore not liable for any account, 
log to the mortgagors but the mortgagors 
contracted to make good to the mortgagees 
certain possible deficiencies. There is no 
force therefore in the contention that the 
debtor could not be made liable for the pos- 
sible deficiencies and losses to the mortgagee 
indicated in paras. 4 and C of the deed be- 
cause the mortgagee was not liable under 
the terms of the deed to account to the 
mortgagor. The only other point to which 
a reference has been made in these appeals 
is the remark at the end of the judgment 
immediately preceding the operative order 
whore the Judge remarks: 

In the statomoQt hereto annoxod collection 
obargea are added to the extent of 10 per cent, of 
the collections. Thia tho mortgagee is entitled to 
got in view of the rulings report^ in 11 OWN 
887* at p. 390 and 1988 OWN 2C1.6 

It is not disputed on behalf of the res- 
pondents that collection charges should not 
have been added. The cases referred to by 
the l^rn^ Special Judge are cases of mesne 

2. (’38) 20 A i R 193rP”o 186 : 144 I 0 1025 : 10 
OWN 299 (PC), Baobchu Lai v. Mohammad 
Mab Cbaudhrl. 

3. (’34) 21 AIR 1984 Ondh 220 : 148 I 0 908 • 10 
Luck 70 : 11 0 W N 624, Mahmood All Khan v. 
V. All Mirza Kban. 

4 . (’84) 21 AIR 1984 Ondh 104 : 148 I 0 880 : 9 
Luok 460 : 11 O W N 887, Uazim Hussain v. Dobi 
Dajal. 

5. (’85) 22 AIR 1986 P C 49 : 154 I 0 1 : 62 I A 
68 : 62 Cal 499 : 1985 O W N 261 (P 0), Secy, of 
State T. Baroj Komar Acharjya. 
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profits. In such cases collection charges are 
allowable as they are in ordinary suits for 
profits under the provisions of tho Land 
Kevonue Act, and it may well be that col- 
lection charges may properly be added where 
the mortgagee is hold liable to accounting: 
under S. 7G, T. P. Act. In the present case, 
however, tho rights of tho parties are fully 
set out in the mortgage deed, and that deed 
makes no provision for collection charges. I 
^ith reference to these collection charges 
and in consequence in respect of the interest 
allowed on those collection charges there- 
fore the present appeals must succeed. Tho 
effect of this modification is thatthe amount 
to be decreed to Ram Saran, Gur Saran and 
Avadh Behari will be reduced from Rupees 
20, 225-10. 1 ^ to Rs. 19,436.7-1^. The amount 
decreed in tho case of &It. Shyain i Kuor 
will be reduced to Rs. I3,i94.9.iif , while 
the decree in favour of Ramoshwar Prasad 
will bo for the same amount as that in the 
case of Mt. Shyama Kuer. Subject to this 
modification of the amounts decreed wo dis- 
miss the appeals and direct that the parties 
shall pay and receive costs in proportion to 
their success and failure. 

Q.N./r.k. Order accordingly. 
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Bennett J. 

Sukhpal Doss — Applicant 

V. 

Eedarnath and others — Plaintiffs 

Opposite Party. 

Application No. 28 of 1939, Decided on ICtb 
April 1941, from order of Civil Judge, Sitaour D/ 
3rd February 1939. ‘ 

(a) Civil P. C. (1908), S. 151 _ Remedy pro- 
vided by Code— S. 151 cannot be invoked— Suit 
for partition of undivided share in revenue pay- 
ing villages _ Preliminary decree declaring 

plaintiff 3 share passed— Nofurther action taken 

— Plaintiff cannot invoke S. 151 to have pro- 
clamation made in suit villages that he was 
entitled to share declared by preliminary decree 
Since remedy by way oi final partition decree 
15 open. 

No ground (or action under S* 151 arises where 
a remedy is provided by the Code UseU, Conse- 
quootly where tho plaintifl obtains a preliminary 
decree io a partition suit declaring his share in the 
undivided revenue paying vtllagcs iosuitaod takes 
no further action In tho matter it is not open to 
him to invoke B. 161 to have a proclamation made 
in the suit villages to the e0ect that ho was enti. 
tied to the share declared by the preliminary decree 
in as much as the remedy by way of a final parti* 
tioD decree is provided by the Code and also because 
a preliminary partition decree is of a dcoJaratorv 
natureand it is implicit in it tbat further proceed^ 
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lags are required to complete the partition. 

[P 384 C 2 ; P 385 0 1] 

(b) Civil P. C. (1908), O. 20, R. 19 — Suit for 
partition of undivided share in revenue paying 
and other property — Preliminary decree decree- 
ing suit for possession of plaintiff's share in 
certain properties — Form of decree held not 

proper Decree held should have provided for 

further action by revenue authorities in respect 
of revenue paying property and further directions 
in respect of other property. 

In a suit for partition of certain revenue paying 
and other properties according to the preliminary 
decree headed “preliminary decree in partition 
suit’’ the plaintiO’s suit was decreed for possession 
of his share in certain properties : 

Held that the decree should not have been pre- 
pared in the above mentioned form and that it 
should have made provision for further action to 
be taken by the revenue authorities in so far as 
the revenue paying land was concerned and should 
hnvft clven further directions in respect of the other 
property. [P 385 C 1] 

S. Srivastava — for Applicant. 

Beni Rladlio Mehrolra—lot Opposite Party No. 1 . 

Order. — This application under Ss. 115 
and 151i Civil P. C. arises from an order 
passed by the learned Civil Judge of Sitapur 
on 3rd February 1939, on an application by 
one Kedar Nath who had obtained a pre- 
limioary decree for partition. Kedar Nath 
•was the son of one Dobi Dayal. Debi Dayal 
had five brothers, one of whom died without 
issue. Kedar Nath sued after the death of 
his father Debi Dayal for partition of his 
share of the joint family property, this 
share amounting to one-fifth. A preliminary 
decree for a one- fifth share was passed by 
the Subordinate Judge of Sitapur on 30th 
November 1935 and this decree was upheld 
by a Bench of this Court in appeal on 2-2nd 
February 1939, No furtlier action was taken 
by Kedar Nath on tho preliminary decree 
apart from an application made by him under 
S. 151, Civil P. C. This was an application 
that proclamation might bo made at bis 
expense in the two villages in which he had 
been given a share. He asked that it might 
be proclaimed in these villages that he bad 
obtained a decree for a fifth share in those 
villages. This application was allowed by 
the learned Civil Judge. 

It is contended in the present application 
in revision that the order of the Civil Judge 
was not warranted by any provision of law 
and that S.151, Civil P. C., should not have 
been invoked. Tho decree passed was of a 
declaratory nature and, therefore, it is snb- 
mitted, the issue of a proclamation which 
is in the natnre of an execution proceed- 
ing is irregular and without jurisdiction. 
It has been contended on the other side 
that Kedar Nath was entitled, if he so 
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wished, not to proceed further with his pre. 
liminary decree. It was not obligatory on 
him, it is urged, to obtain a final decree 
partitioning the property. It bad been de- 
dared that he was entitled to a one-fifth 
share and it was open to him, therefore, to 
require the tenants to pay him this share. 
And if this course was open to him it was 
also open to him to ask the Court to make a 
proclamation to this effect in the villages 
concerned. Learned counsel also contended 
that the provisions of 8. 151 were applicable 
to such a case because there is no specific 
provision in the Code of Civil Procedure 
which provides for this contingency, and 
S. 151 empowers the Court to pass such orders 
as may be required where a remedy is neces- 
sary for the ends of justice. 

Learned counsel conceded that be could 
not support this contention by any autho- 
rity. He explained that his client did not 
wish to proceed further with the actual 
partition of the property as ho could not 
find the requisite funds, but he could not 
explain why his client could not obtain 
funds by disposing of a portion of tho share 
in respect of which he bad obtained a pre- 
liminary decree. In my opinion, the order of 
the Court below cannot be supported. No/ 
ground for action under 8. 151 arises where 
a remedy is provided by the Code itself, in 
this case a final partition decree. Under 8. 54 
where the decree is for the partition of an 
undivided estate assessed to the payment of 
revenue to the Government, or for the sepa- 
rate possession of a share of such an estate 
the partition of the estate or tho separation 
of tho share shall he made by the Collector 
or any gazetted subordinate of the Collector 
deputed by him in this behalf. Further 
under R. 18 of O. 20 it is provided that 

Wboro tbe Court passes a decree for the partition 
of proportjr or for tbo separate possession of a share 
tboreln, then, 

(1) If and in so far as tbo decree relates to an estate 
assessed to tbo payment of revenue to tbo GoTorn- 
moot, tbo docroo sball declare tbe rights of tho 
sovoral parties interostod in tho property, but shall 
direct such partition or separation to bo mado by 
the Collootor, or any gazetted subordinate of tho 
Collector deputed by him In this behalf, .... 

(2) if and in so far as such decree relates to any 
other immovable property or to moveable property, 
tho Court may, if tho partition orsoparatlon cannot 
bo coDvoniently mado without further enquiry, 
pass a preliminary decree declaring tbe rights o 
the several parties interested in the property ana 
giving such further dirootlons os may bo roquitoa. 

The property in the present case comoa 
partly under ol. (l) and partly under cl. (8'i 
but learned counsel for the opposite party 
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admits that the property in respect of which 
a proclamation is desired is revenue paying 
property to which the provisions of cl. (l) 
are applicable. The decree awarded by the 
Subordinate Judge is beaded “preliminary 
decree in partition suit," but it has not been 
drawn up according to the provisions of 
R. 18 of o. 20 . According to the decree the 
plaintiff s suit is decreed for possession of 
his fifth share in certain properties. His 
learned counsel conceded that the decree 
should not have been prepared in this form 
and that it should have made provision for 
further action to be taken by the revenue 
authorities in so far as the revenue paying 
land is concerned, and have given further 
directions in respect of tlie other property. 
Learned counsel for the opposite party con. 
ceded that the procedure adopted by his 
client was of a novel character for which he 
could find no precedent. I am clearly of opi- 
nion that S. 151 should not have been applied 
in such case and that the opposite party was 
inot entitled to ask the Court to direct the 
making of a proclamation on his obtaining 
a preliminary decree in the partition suit. 
A preliminary partition decree is of a docla. 
ratory nature and it is implicit in it that 
further proceedings are required to complete 
the partition. In my view it is not open to 
a party to stop at this stage and ask the 
Oourt to assist him in some other manner 
to obtain the share to which it has been 
hold ho is entitled. There is no provision of 
law which would warrant such procedure 
and the proper procedure is provided in the 
Civil Procedure Code. I hold therefore that 
the Court below had no jurisdiction to pass 
this order. I accordingly allow this applica- 
tion with Msts, set aside the order passed by 

the civil Judge and dismiss the opposite 
party s application. 

g.n./r.k. Application allowed. 
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Ghulam Hasan J. 

Raghubar and others — Accused 
Appellants 

V. 

Emperor. 

pubK™rifs 33?'m' 


S. 399, in which J was suspected by police 
whose attempts to arrest him had failed — Near 
one of villages while on his duty of servine 
notices constable seeing J in grove showing 
determination to arrest him — Before constable 
could do so accused persons emerging from 
grove and overpowering constable — Constable 
not possessed with warrant of arrest nor entrus- 
ted with duty of arresting /—Accused held guiltv 

under S. 332 

o. 54, Criminal P. C. held not applicable. 

Tbo words “in tbo discharRo of bie duty as such 
public servant m tbo earlier portion of 8 332 
mean in the discharge ofa duty imposed by law on 
such public servant in the particular case, and do 
not cover an act done by him in good faith under 
colour of his otlioo. jp 337 q jj 

A constable was charged with the dutyof servine 
notices on witnesses in certain villages in a case 
under S. 399, m which J was suspected and wanted 

r n attempts to arrest him had 

tailed. While passing near one of the villages on bis 
duty of serving notices tbeconstable saw J in a crovo 
and at once showed his determination to arrest J 
but before bo could do so ho was assaulted and 
overpowered by the accused persons. The constable 
had DO warrant of arrest in his possession at the 
t mo of the assault nor had he been entrusted with 
the duty of arresting / at the time when the 
assault was made upon him. 

S the wnviction of the accused under 

8. 332 could not bo sustainod and the accused were 

guilty Ss. 147, 323 and 149 : 18 All 246 

liel. on; CIO 12, Dtsling, [p 3gQ q jj 

Uiminal I • C-. bad no application especially bccausa 
It could not bo said that the constable a^cted suo 
motu in exorcise of his powers under S 54 • 

19 AIR 1932 Pat 171. li^ron. CP 387 0 2] 

S. D. Misra and U. N. Misra — for Arnellants 
and Appellants 2 to 6 respectively. 

Assistant Government AdvocaU—ior the Crown. 

Judgment. — Angoo, Sumor, Jangoli. 
Kunwar and Maiku. pasis of village Chafcu. 
raia, i^hce station Mahsoi. District Sitapur 
have been convicted by the Assistant Seg.’ 
sions Judge of Sitapur under s. 147 , Penal 
Code, and sentenced to one year’s rigorous 
imprisonment. They have also been con. 
victed under s. 332 read with s. 149 , Penal 
t^de. for assaulting and causing hurt to Bas 
deo Lai, a constable of thana Mahsoi. and’ 
sentenced to two years’ rigorous imprison, 
ment; both sentences to run concurrently. 

village, who was 
tried along with the other appellants, and 
also found guilty under s. 147 and sentenced 
to one year’s rigorous imprisonment wag 
found guilty under s. 382. Penal Code, as well 
and since be is a registered member of cri. 
minal tribes and had certain convictions ho 
was sentenced to seven years’ rigorous im- 
pnsonment under Sec. 23. Criminal Tribes 
Act, both sentences to run concurrently. 

AcMrding to tbo prosecution it appears 
that Jangah accused was suspected of an 
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offence under S. 399 of the Penal Code, and 
was wanted by the police. Two attempts 
were made by the Mahsoi police to effect 
his arrest, one on 23rd June 1940, and the 
other on 30bh June 1940, but they were 
unsuccessful. On the latter date Basdeo 
constable, in whose beat village Chaturaia 
lies was deputed to execute the warrant 
against Jangali but was unsuccessful. Cer- 
tain identiBcation proceedings were to be 
held in connection with the same case under 
S. 399, Penal Code, on 12th July 1940. Basdeo 
constable was deputed on lOth July 1940, to 
effect service on seven witnesses of that 
case. Out of the seven witnesses to be 
served two of them, namely Ganga Sahai 
lived in Bilahri and Bbagwan Din lived in 
village Tatraia while the remaining five 
lived in village Chaturaia. After leaving the 
police station the same day, namely on lObh 
July 1940, Basdeo constable proceeded to vil- 
lage Rampur and tookGobre, brother of the 
chaukidar, along with him — the chaukidar 
being absent — to village Bilahri and served 
Ganga Sahai. From there ho took one Nak- 
kbar and proceeded to village Tatraia in 
order to effect service on Bhagwan Din but 
could nob find him. Thereupon, he proceed- 
ed to village Chaturaia where he effected 
service on five persons already mentioned. 
Basdeo constable proceeded back to Tatraia 
along with the two persons, Nakkhar and 
Gobre, in order to make another attempt to 
effect service on Bhagwan Din. While the 
party was returning to village Chaturaia and 
reached near the grove of Laltu Chamar, 
situate near village Tatraia, at about sunset 
the six appellants emerged from the grove 
and started belabouring the constable with 
lathis. The constable fell down and when 
a few persons from the neighbouring fields 
rushed upon hearing the cries, the six appel- 
lants fled away. After the assault the const- 
able was removed to village Tatraia where 
be effected service on Bbagwan Din and then 
proceeded to village Kamshala in a cart and 
ultimately reached police station Mahsoi 
in the morning. He made the first infor. 
mation report (ex. i) and deposited his 
tnrban, knllah and shirt at the police station. 
The constable was examined by the Civil 
Burgeon on 12 th July 1940. The constable bad 
received ten injuries on various parts of 
bis body and, in the opinion of tbe Civil 
Snrgeon, they bad been caused by a blunt 
weapon like a lathi. Tbe injuries were of 
a simple cbaracter. 

The accused denied the charge. The 
learned Assistant Sessions Judge relying 


upon the prosecution evidence found that- 
all the six accused had used force in pro- 
secution of the common object of assaulting 
the constable and were guilty of rioting 
under s. 147, Penal Code, and S. 832/149 Penal 
Code. The accused set up the plea of self, 
defence and produced some evidence in sup. 
port of it bub this was rightly rejected by 
the learned Assistant Sessions Judge. 

Tbe first question that falls to be deter, 
mined is whether the prosecution has sno- 
ceeded in establishing the offence under 
S. 382, Penal Code, against tbe accused. 
Basdeo constable (p. w. l) admits in bis evi- 
dence that if tbe accused bad not beaten 
him, he would have arrested Jangali accused 
as he was wanted in the S. 399 case. P. W. 1 
farther states that when be reached th& 
grove on seeing Jangali be asked his com. 
panions to come quietly with him as he 
would arrest Jangali. P. W. 2, Gobre, his 
companion, states that 

when wo roacbod near tbo grove, wo saw Jangali 
iu tbe grove. Tbo constable told nio that ho would 
arrest Jangali. Constable bad a danda and we two- 
wore armed with lathis. 


P. W. 3, Nakkhar, another companion, 
also states: “We saw Jangali and other ac- 
cused coming out. Tbe constable told us to 
arrest Jangali accused." Similarly P. W. 10 
Mata Din states that Basdeo told him that 
be had come to arrest Jangali and to effect 
service on witnesses. A reference to the evi- 
dence of Abdul Hamid Khan, constable, 
(p. W. 8), shows that Basdeo constable was 
merely asked to effect service of bonds on 
witnesses and he was not given any warrant 
for arrest nor was he directed to effect any 
arrest. The above evidence in my opinion 
is sufficient to show that ns soon as Basdeo 
saw Jangali in the grove, he at once showed 
a determination to arrest Jangali accused 
but before ho could do so bo was evidently 
overpowered by the appellants. The learned 
Assistant Sessions Judge has not referred to 
this portion of the prosecution evidence in 
the judgment. Ho however states that : 

It Is Id the evidonco of the constable that at tbo 
time of assault tbo accused persons were saying 
that they would beat him in a way so as to make 
himincapabloof doing pairvi In 8. 899 Undor 
these circumstances it is reasonable to infer that tno 
six accused assaulted the oonstoblo with the inten- 
tion that be may be deterred from performing ms 
duty as a public servant. In my 
Ingredients of B. 332. Penal Code, have been 

3stabUahode a. c a 

This imporfcftnfe fact however does not nna 
a place in the first information report, 
wbioh was given by the constable 
Having considered the evidence carefully^ 
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I am satisfied that the prosecution has failed 
to establish the necessary ingredients of the 
offence under 8 . 332, Penal Code. Section 332, 
Penal Code, requires that the public servant 
must be acting in the discharge of his duty 
as such public sen’ant at the time of the 
assault. To my mind it is quite clear from 
the evidence that Basdeo cannot be said to 
have been acting in the discharge of his 
duty if he intended or wanted to arrest 
Jangali when he was beaten. The constable 
had no warrant of arrest in his possession 
at the time of the assault, nor had he been 
entrusted with the duty of arresting Jangali 
at the time when the assault was made upon 
him. As a matter of fact he had been charged 
with the duty of serving notices on the wit. 
nesses in the various villages mentioned 
above. In order to bring the case within the 
purview of S.332 it is necessary to establish 
that the public servant must be acting at 
the time as such public servant and in the 
particular matter discharging a duty im. 
iposed ujwn him as such public servant. In 
Il8 ALL 240* it was hold that the words *'in 
the discharge of his duty as such public 
servant” in the earlier portion of 8.332, 
I. P. C., mean in the discharge of a duty 
imposed by law on such public servant in 
the |>articular case, and do not cover an act 
|dono by him in good faith under colour of 
his oflico. 

In this case a warrant issued by a Magis. 
trato for the arrest of an accused under 
Section ill, Criminal P. C., was sent to 
a certain thana for execution, It was 
copied at the thana into a book kept for 
the purpose and made over to a particular 
constable for execution. After the depar- 
ture of the constable it was discovered that 
the accused lived in a village other than 
that where he was supposed to bo. The 
officer temporarily in charge of the thana 
mode a copy from the book at the thana. 
endorsed on the back the names certain 
other constables and having signed the 
endorsement, sent them with this paper to 
arrest the accused. The constables arrested 

^ were returning 

with him m custody, some of the friends of 
the accused, aided by the accused himself, 
attacked them, rescued the accused and 
caused hurt to the police. It was held that 
the police officers concerned in arresting 
the accused under the circumstances above 
described were not acting in the lawful 
discharge of their duty w ithin the meaning 
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of s.332, I, P. C., so as to render the ac. 
cusod liable to conviction under that sec- 
tion; but, inasmuch as they were acting iu 
good faith under the colour of their office, 
8 . 09 , I. P. C., applied and tbo accused and 
his associates might be properly convicted 
under Ss. M 7 and 323, I. P. C. I am not 
aware whether the principle enunciated by 
Sir John Edge C. J. and Jjurkitb J. in the 
above decision has been departed from in 
any reported case. The above case was re- 
ferred to in 7 M LT 3SC'^ and was distinguished 
on the facts. 

Reference has been made by the learned 
Assistant Government Advocate to S. 54 and 
in particular to els. fl), (3) and (0) of S. 54, 
Criminal P. C., and it has boon argued that it 
was open to the constable to have arrested 
Jangali accused without a warrant by vir. 
tue of the powers conferred upon a jxjlice 
officer under this section. These clauses 
have clearly no application. Clause (3) ap. 
plies to a case where the person has been 
proclaimed as an offender either under this 
Code or by order of the Provincial Govern, 
ment. As regards cl. (g) there is no case of 
requisition having been received from an. 
other police officer for the arrest of Jangali 
accused. As regards clause (i), it is perfectly 
clear from the evidence tliat Basdeo did not 
act under s. 54 , Criminal P. C. He did not 
state that bo wanted to arrest Jangali ac- 
cused because he bad been concerned in 
any cognizable offence or on account of the 
fact that a reasonable complaint had been 
made against him or credible information 
had been received by him, or any reason- 
able suspicion existed of Jangali having 
been concerned in any such cognizable 
offence. It appears that he did not act on 
account of the existence of any reasonable 
suspicion or belief in his mind against 
Jangali accused about his having been con- 
cerned in any cognizable offence. Since the 
constable had failed to effect the arrest of 
Jangali accused on a previous occasion he 
persumab y purported to have acted under 
cover of the old warrant which admittedly 
was not m his possession. In any case it 
cannot be said from the facts of the present 
caso that Basdeo acted suo motu in exercisei 
of his powers under S.54, Criminal P. C.' 

Id a I R 1932 Pat 171’ it was held that 
It a constabJo in oaecting an arrest specifies a 
wtain powe r which proves to be wanting, resistance 

^'I’boib! ^ ^ 3S6 ; G I 0 12. In re Mahomed 
h k/ ^ ^ Pat 171 : 138 I C 844- 38 
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to him or escape from his custody constitutes no 
offence. Where the constable purports to act under 
a warrant which is found to invalid, and where 
there is no allegation by the constable in bis 
deposition that he proceeded under S. 54 (1), S. 54 
(1) docs not apply. 

It was further observed : 

To hold that S. 54 applies in such cases without 
any intimation to the accused, and without any 
allegation by the constable in his deposition that 
he proceeded under the section would be to nullify 
salutary provisions contained in Part B, Cb. G. 
Criminal P. 0., relating to the execution of 
warrants of arrest. 

In this view of the matter, the convictions 
of the appellants under 8.S32/149 cannot be 
upheld and must be set aside. I am however 
of opinion that the assault on the constable 
was not justified and the appellants had no 
justification whatever to cause bodily in- 
juries to him. The appellants are therefore 
punishable for the rioting which they com- 
mitted with the common object of assault! ng 
the constable and for further causing him 
bodily injuries. I maintain the convictions 
of the appellants under S. 117, Penal Code, 
but reduce their sentences to six months’ 
rigorous imprisonment under that section, 
t further convict them under Ss. 323/119, 
Penal Code, and six months’ rigorous im- 
prisonmont is awarded to them under these 
sections. The sentences under the two sec- 
tions shall run concurrently. The learned 
Assistant Sessions Judge has distinguished 
the case of Ilaghubar from the other appel- 
lants on the ground that there was a previous 
conviction against him and that ho was liable 
to the minimum punishment of seven years’ 
rigorous imprisonment under 3.23 (l) (a), 
Criminal Tribes Act (6 of 1924). As I have 
acquitted Raghubar of the offence under 
S. 332, Penal Code and convicted him of an 
offence under S.323 only, s.23, Criminal 
Tribes Act, will no longer be applicable. 
Section 23 (l) (a), Criminal Tribes Act, lays 
down : 

Wboovor, being a mombor of any criminal tribe 
aoff having been convicted of any of tbo ofToncos 
under tbe Indian Penal Code spcciScd In Scb. I, Is 
convicted of the same or of any other such offonco 
shall, in tbe absence of special reasons to tbo 
contrary which shall bo stated in tbo judgment of 
the Court, be punished, (a) on a second conviction, 
with Imprisonment for a term of not less than 
seven years 

Raghubar was previously convicted twice 
under 9. 457 and once under 8.379, Penal 
Code. His present conviction does not fall 
under any of those sections nor nnder any 
of the other offences enumerated in 8ch. I 
appended to tbo Criminal Tribes Act. Tbe 
result therefore is that tbe appeal is partly 
allowed, the convictions of the appellants 
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under S. 147 are maintained but the sentences 
are reduced to six months’ rigorous imprison- 
ment. The convictions under Ss. 832/149, 
Penal Code, are set aside and the appellants 
are convicted in lieu thereof of an offence 
under Ss. 323/149, Penal Code and sentenced 
to a period of six months. The sentences under 
Ss. 147 and 823, Penal Code, shall run con- 
currently. The conviction and sentence of 
Raghubar under s. 332, Penal Code read with 
S.23, Criminal Tribes Act are set aside. 

G.N./r.k. Appeal partly allowed. 
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Mt, Khemana — Complainant — 

Applicant 

V. 

Dularey — Accused — Opposite Party. 

Criminal Revn. Appln. No. 161 of 1940, Decidijd 
on 6th March 1941, from order of Dist. Magistrate, 
Lucknow, D/- 11th November 1940. 

(a) Criminal P. C. (1898), S. 528 (2) — Case 
transferred — Complainant cannot claim trial de 
novo as of right. 

la the event of a iransfet of a case under S. 628 
(2) the complainant cannot claim trial do novo as 
of right. [p 890 0 1] 

(b) Criminal P. C. (1898), Ss. 528 (2) and 17 
— Sub-Divisional Magistrate ordering transfer 
of case — District Magistrate can set aside order 
and transfer case to other Court — Case reaching 
stage of defence and two of defence witnesses 
examined ~ Transfer at late stage in circum- 
stances of case held not justified. 

Id view of Ss. 17 and 528 (2) a District hfagls* 
trate has power to sot aside an order of a Siib«Div!« 
sional Magistrate transferring a case and transfer 
that case to some other Court. Tboro is nothing in 
8. 628 (2) which suggests that tbo discretion of tbo 
District ^^agistrate is fettered in any way : ('18) 6 
AIR 1018 ^rad 1122 and ('8G) 23 A I R 1036 Sind 
287, lUh on ;('28) 15 A I R 1928 An64G ; 2G Mad 
180 and 17 I C 414 (All), Di&sent. (P 891 0 1] 

Tbo complainant filed an application under 
8. 380, Penal Code, alleging that her son-io^aw 
who bad access to her bouse had removed some 
gold ornaments from her house on 24th August 
1939. This date was also mentioned in tbe first 
information report. Tho City Magistrate before 
whom tbe complaint was filed after preliminary 
enquiry transferred tbo case to tbo Bench of Hono* 
nary Magistrates which framed a charge against tbo 
accused in which 24tb August was given as the 
date of tho offence. Only one proseoutloo witness 
referred to 20th August as tho date of tho offonee. 

In viow of this ovidonco tho complainant applied 
to amend tho charge when tho case had reached 
tho stage of defence and two dofcuco witnesses bad 
already been examined. Tho application was, 
over, rejected. Tho complainant thereupon appliou 
to tho City Magistrate for transfer of the case from 
tho Bench of Honorary Magistrates on tho grouna 
that they bad refused to amend tbo charge : 

Beld that there was no sufficient reason for 
transferring the case at tho late stage. If It was not 
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to bo tried do novo it would have to bo tried on tbo 
order of the Oitj Magistrate by a Magistrate who 
bad not seon any of the prosecution witnesses or 
some of the defence witnesses which was not satis* 
factory. (P 391 0 2 ] 

Held further that it was questionable whether 
the Bench Magistrates wouid have been justified in 
altering tbo charge merely because one prosecution 
witness had indicated that the date entered in tbo 
charge was not correct. An error in stating the 
particulars in the charge was not necessarily fatal 
to tbo prosecution case. In case of such error the 
Court bad to consider the cQcct of the provisions 
of S. 225, Criminal P. 0. [P 391 0 2] 

(c) Criminal P. C. (1898), S. 528 (2)— Issue of 
notice under S. 528 (2) is not obligatory on but 

discretionary with District Magistrate Notice 

would delay further trial already delayed by 
transfer application— Notice held not necessary. 

There is nothing in S. 628 (2) which makes it 
obligatory on the District Magistrate to issue notice 
to the opposite party. Tbo District Magistrate has 
an unfettered discretion in the matter. It might 
ho advisable in some cases that notice should issue, 
and quite unnecessary inolbcr cases, such as where 
issue of notice would generally delay further a trial 
which has already been somewhat delayed by tho 
transfer application: (’85) 22 A 1 R 1935 All 816 
and (’26) 13 A I R 192G Dih 150, Ftel. on ; {-29) 16 
AIR 1929 Mad 511 and ('36} 23 A I R 1936 Sind 
42, Dissent. [P 391 0 1 , 2] 

O. 0, Chatter ji — for Applicant. 

^asiruffa Deg — for Opposite Party. 

Order. — This is an application in revision 
under Ss. 436 and 439, Criminal P. C., against 
the order of the District Magistrate of 
Lucknow dated 11 th November 1940, sotting 
aside the order of the City Magistrate, 
Lucknow, dated I5th August 1940 whereby 
he had transferred a case from the Ilonorary 
Bench Magistrates to a Si)ecial Magistrate of 
^0 first class named Mr. Badehah Ilusain 
Rizvi. It appears that a complaint was made 
on nth September 1989 by one Mt. Khemana, 
who IB the applicant in tho present applies, 
tion, against her son-in-law Dularey, who is 
tho opposite party in this application, under 
8. 380, Penal Code. She alleged that she bad 
discovered on 24th August 1939 that certain 
ornaments and a coin wore missing from 
her house and that she suspected Dularey 
who. as her son-in-law, had access to her 
bouse. She had previously on the 8ist August, 
made a report to the police giving tho same 
date, name y. the 24th August, as the date 
on which she had discovered the loss. 

A preliminary enquiry was made by the 
Uty Magistrate before whom the complaint 
bad been made, under s. 202 , Criminal P. C 
and the case was then transferred by him 
to the Bench of Honorary Magistrates. This 
Bench recorded all the prosecution evidence 
and framed a charge on Sist May 1940 . This 
charge was that on or about 24th August 
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1939, about 2 or 3 P. M. the accused Dularey 
bad dishonestly removed certain gold orna- 
ments and a gold coin from Mt. Kbemana's 
bouse, these articles having been buried by 
her in a corner of tho house. Thereafter 
defence evidence was produced and only 
two more defence witnesses remained to be 
esamined. At this stage the complainant, 
Mt. Khemana applied to theCity Magistrate 
for transfer of the case from the Bench of 
Honorary Magistrates on tho ground that 
they had refused to amend tbo charge. One 
of tho prosecution witnesses gave evidence 
indicating that tho ollence had taken place 
on the 20tb, and not on tho 2ith August, and 
in view of this evidence Mt. Khemana bad 
applied to the Bench Magistrates for alte- 
ration of the charge. Tlioy had rejected this 
application. Other prosecution witnesses, it 
may be noted, did not give tho actual date 
of theoflonce, and Mt. Khemana herself does 
not appear to have had any definite know- 
ledge on the point, though she may have 
thought that the oflfence had taken place on 
the 24tb during her absence from the house. 
It is said that her evidence on tbo point 
is not consistent, but, in any case, she was 
not apparently in a position to know with 
certainty. 

^ In the order of the 27th July passed on Mt. 
Khemana 3 application the Bench Magis- 
trates in dismissing her application for 
amendment of the charge observed that the 
case had reached tho stage of defence and 
two defence witnesses bad already been esa- 
mined. Only one witness referred to the 
20th August as tho date of the oUonce, and 
the complainant herself said that it was 
committed on the 24th. In support of this 
last statement they referred to the first 
information report in which tho 24th August 
was given as tbo date of the offence. The 
accused had produced alibi evidence to show 
that he was at work elsewhere on the day 
and time of the alleged occurrence and it 
was m view of this evidence that tho Bench 
Magistrates thought that the application 
had been made to amend the charge. The 
City Magistrate remarked that this order 
shows beyond any doubt that the Court 
holds that the occurrence took place on 24 th 
Augnst 1939 , and “that tho grounds for 
entertaining this view are also not satis- 
factory . Consequently “the complainant 
rigbtly^^feels that her case has bean pre- 
judiced ’ and “it is desirable that the case 
should be tried by another Court”. 

The District Magistrate after examination 
of the record said that he was satisfied that 
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the City Magistrate’s order was not correct. 
First of all he did not consider that the 
order of the Bench Magistrates was a pre- 
judicod order. The complainant had herself 
to blame for asking for an amendment of 
the charge framed at such a late stage, and 
the Bench Magistrates were clearly justified 
in refusing to amend the charge because of 
the statement made by one witness. The 
case bad dragged on for an unduly long 
time and it would be unfair to harass the 
accused, who is the complainant's son. in. 
law, by a transfer which would enable the 
complainant to claim a de novo trial. Only 
two defence witnesses remained to be heard 
and the accused would bo prejudiced if the 
case was transferred to another Court at 
this late stage. Consequently the District 
Magistrate accepted the transfer applies- 
tion made to him and retransferred the 
case from the Court of Mr. Badshah Husain 
Rizvi to the Bench of Honorary Magistrates. 
With regard to this order of the District 
Mogistrate it may be said that the transfer 
jby the City Magistrate would not have on. 
jabled the complainant to claim a de novo 
trial as of right. There was, however, this 
objection to the transfer that if there was 
no de novo trial the case would have to be 
decided by a Magistrate who had not soon 
most of the witnesses. 

It is contended by the learned counsel 
for the applicant that the District Magis- 
trate was not justified in passing what wa.s 
virtually an appellate order reversing the 
order of the City Magistrate, and further 
that he was not justified in any event in 
transferring the case without notice to the 


opposite party. In support of this conten. 
tion learned counsel referred to several 
rulings. In a I R 1928 ALL 64G‘ it was said 
by a single Judge that under 8. 528 (2) the 
District Magistrate and the Sub-Divisional 
Magistrate have equal authority in with, 
drawing cases from a Subordinate Magis. 
trate, and the District Magistrate should 
not exercise powers of an appellate Court 
as regards orders passed by the Sub-Divi- 
aional Magistrate. If he considers the Court 
to which the case is transferred by the Sub. 
Divisional Magistrate not the proper Court 
for the trial of the case, for reasons to be 
stated by him, be should transfer the case 
to any Court which he thinks proper after 
notice to the accused. It is implied, there, 
fore, in this ruling that the District Magis- 
trate baa the pow er to reverse the order of 

air 1928 All 646Til6 I 0 761 : 80 
Or L 3 664, Klshoii Lai y. Emperor. 


the Sub-Divisional Magistrate, though ho 
should nofc do this as if he were actfing as 
an appellate Court but only under the pro- 
visions of s. 628 (2). It was said in this Alla, 
habad case that the view was supported by 
a ruling of a single Judge of the Madras 
Court in 26 Mad 130.^ In another case of the 
Allahabad High Court, 13 Cr L J 782,^ it was 
also held by a single Judge that the District 
Magistrate cannot set aside an order of 
transfer passed by a Sub-Divisional Magis. 
trate. Reference was made again to this 
Madras case. 

For the opposite party I have been refer, 
red to a later case of the Madras High Court, 
A I R 1918 Mad 1122,* in which it was held 
that tho fact that a Sub-Divisional Magis- 
trato has refused to transfer a case at the 
request of a party does not preclude a Dis- 
trict Magistrate from making an order of 
transfer on his own initiative. In this case 
the decision in 2G Mad 130* was expressly 
dissented from. In a I R 1936 sind 237® it 
was said that although tho District Magis- 
trate has no appellate jurisdiction under 
S. 528 (2) ho has a concurrent jurisdiction 
and that jurisdiction is not barred merely 
because it has been exercised by the Sub- 
Divisional Magistrate in the first instance. 
NYhoro a Sub-Divisional Magistrate trans- 
fers a case from one Court to another, it is 
open to the party aggrieved to go to tho 
District l^Iagistrato not by an appeal against 
tho order of tho Sub-Divisional Magistrate, 
but by moving the District Magistrate to 
exorcise the jurisdiction conferred upon him 
by sub-s. ( 2 ) and the District Magistrate 
after having considered tho application on 
its merits and for good reasons can transfer 
the case. 

It is, I think, not irrelevant in consider, 
ing this question to refer to the provisions 
of S. 17 of the Criminal P. C., although those 
provisions do not appear to have been in- 
voked in the cases referred to. Under S. I7 
all Magistrates appointed under Ss. 12, 18, 
and 14 are made subordinate to the District 
Magistrate, and bo may, from time to time, 
make rules or givo special orders consistent 
with this Code as to the distributio n of busi- 

2. (’08) 26 Mad 130 ; 2 Weir 689, Ragbuoatba 
Pandaram v. Emperor. 

3. (’12) ISCr LJ782:17IC414(AJl),IltafHu*ftiQ 

V. Emperor. _ 

4. (’18) 6 A I R 1918 Mad 1122 : 88 I C 447 : 18 

Ct L J 836 : 40 Mad 791. Santhappa Sethuram 
V. Goyindaewamy Kandiyar. .,..00 

5. (’86 23 AIR 1986 Sind 287 : 166 I 0 88 : 88 
Cr L J 133: 80 9 L R 827, Sugnomal Tahllram 
y. Pbatandaa Belumal. 
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ness among sncb Magistrates and Benches. 
It is, therefore, clear in my opinion that a 
District Magistrate has the power to set 
aside an order of a Sub-Divisional Magis- 
trate transferring a case and transfer that 
case to some other Court. In the present 
lease, both the application to the City Magis- 
trate and the application to the District 
^Magistrate were made under the provisions 
^of sub-s. (2) of S. 528, and there is nothing 
in the sub-section which suggests that the 
|discretion of the District Magistrate is fot- 
tered in any way. I think, therefore, that 
the later ruling of the Madras High Court 
on the point should be followed. 

As regards the failure of the District 
Magistrate to issue notice to the opposite 
party it was said in A I B 1929 Mad 511® by a 
single Judge that although S. 628 (2) does 
not say that notice of an application for the 
transfer of a case from one Court to another 
shall bo given to the accused, still according 
to tbo practice of the Madras High Court it 
is desirable to give such notice. And so a 
transfer made without such notice must bo 
sot aside for want of notice. Similarly in 
AIR 1930 Sind 42^ it was said that it is 
incumbent on a Magistrate transferring a 
case from one Court to another on the ap. 
plication of the Crown to hear the other 
party and give his reasons for passing the 
order of transfer. 

For the opposite party I was referred on 
this point to two cases, A i R 1935 ALL 815“ 
and AIR 1926 Lah 156.® In the former case 
it was said that though S. 628 does not pro- 
vide for any notice to tbo opposite party 
yet it is desirable that notice should be 
given to the opposite party before an order 
of transfer is passed. But a more omission 
to give notice will not make the order 
illegal and would be no ground to set aside 
the order. The omission to give notice is a 
mere irregularity. In the Lahore case it was 
said that the transfer under s. 628 is not 
illegal for want of notice to the opposite 
.party. As there is nothing in the section it- 
■self which makes it obligatory on the Dis- 
trict Magistrate to issue notice to the oppo- 
' site party, on this poin t too, I think, it 

6. (’29) 16 AIR 1929 Mad 611 : 119 I 0 885 : 30 
Cr L J 1043, Kamatchi Ammal v. Rmperor. 

7. (’36) 28 AIR 1986 Bind 42: 161 IC939; 37CrLJ 
645, Ahmad Chibhir v. Chollaram Tekcband. 

8. ('85) 22 AIR 1985 All 815 : 166 I 0 168 : 36 
Ct L J 918 : 1986 A L J 1068, Chhotoy Lai v. 
Tloko Lai. 

9. (*26) 13 AIR 1926 Lah 166: 93 I 0 76: 27 Cr L J 
411 : 6 Lah 641 : 27 P L R 80, Bagb AU v. 
Muhammad Din, 
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undesirable to fetter his discretion. It might 
be advisable in some cases that noticeshould 
issue, and it might be quite unnecessary in 
other cases. The issue of notice would 
generally delay further a trial which bad 
probably already been somewhat delayed by 
tbo transfer application. 

It is not necessary to go into the merits 
of tbo present case. It is possible that the 
complainant bad little idea of the actual 
date and time of the occurrence, and it is 
also possible that sho entertained diiforent 
ideas on the subject at different times. It is 
certainly questionable whether the Bench 
Magistrates would have been justidod in 
altering tbo charge merely because one pro- 
secution witness bad indicated that the 
date entered in the charge was not correct. 
An error in stating the particulars in the 
charge is not necessarily fatal to tho prose- 
cution case. If such an error is committed 
the Court has to consider tho effect of tho 
provisions of S. 225, Criminal P. C. On the 
whole I do not think that there was suffi- 
cient reason for transferring the case at the 
late stage which it had reached. If it was 
not to be tried de novo, it would have to be 
tried on the order of the City Magistrate: 
by a Magistrate who bad not seen any ofl 
the prosecution witnesses or some of the 
defence witnesses. This would not have 
been satisfactory. Finding that the order of 
tho District Magistrate was not illegal, I 
see no reason to disturb it and I dismiss 
this application. 

G.N./r.k. Application dismissed. 
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Thomas C. J. and Ghdlam Hasan J. 

Syed Mohammad Raza and others 

Plaintiffs — Appellants 

V. 

Syed Ahmad Ahhas — Defendant 

Respondent. 

FJret Appeal No. 85 of 1937, Decided on Slst 
January 1941, against order of Deputy Commis- 
sioner, Unao, D/. 30th April 1937. 

(a) U. P. Land Revenue Act (3 ol 1901), Ss. 
Ill and 109 — Application for perfect partition — 
Deputy Commissioner going into merits of ob- 
jections to proprietary title and concluding that 
right to perfect partition was negatived by agree- 
ment between predecessors of parties and that 
matter having been previously determined by 
Deputy Commissioner and confirmed by Com- 
missioner was res judicata — Deputy Commis- 
sioner held acted under S. Ill (l)(c) — His order 
held did not fall under S. 109 (1) and was ap* 
peaiable to civil Court. 


Mohammad Baza v. Ahmad Abbas 
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On an application for perfect partition of the 
properticsof the original taluqdar whose name was 
entered in List III of Act 1 of 1869, the Deputy 
Commissioner enquired into the merits of the ob. 
jection raised in the case as to the question of the 
proprietary title and came to the conclnsion that 
the right to perfect partition was negatived by the 
terms and conditions of the previous agreement 
between the predecessors of the parties to the parti- 
tion. Having pronounced his opinion upon the 
merits of the matter, ho expressed the opinion that 
the matter having been previously determined by 
a Deputy Commissioner and confirmed by the Com- 
missioner was res judicata : 

Held that the order of theDeputyCommissioner 
did not fall under 8. 109 (1). The Deputy Commis- 
sioner acted under 8. Ill (1) (c) and the first por. 
tion of 8. Ill (1) and therefore his order was 
appealable to the civil Court : 7 O C IGl, Erpl., 
and Applied; (’89) 26 A I R 1939 Oudh 109 and 
(’24) 11 A I B 1924 Oudh 149, ZHs/ini/.; 28 All 185, 
Re/. (P 393 C 2; P 394 C 1. 2] 

(b) U. P. Land Revenue Act (3 of 1901), S. 
106— Property partible— Owners cannot by agree- 
ment permanently impress upon it character of 
impartibility. 

Owners of property which is in its nature parti- 
ble cannot, by an agreoinont among themselves, 
impress upon it permanently the character of im- 
partibility : 6 Cal 100; 23 All 383 (P C) and (’19) 

6 A I R 1919 Oudh 321, Foil. (P 396 C 1] 

(c) U. P. Land Revenue Act (3 of 1901), S. 

106 — Right to perfect partition established 

Each separate mahal formed by perfect partition 


A. I.R. 

is responsible for its revenue — Parties cannot 
enter into arrangement whereby statutory liabi- 
lity to pay revenue is contravened — Conditioa 
that revenue of separate mahal formed by per- 
feet partition should be paid through taluqdar 
cannot be imposed and does not at any rate bind 
successors of contracting parties. 

Once tho right to a perfect partition is either 
admitted or established tho responsibility for pay- 
ment of the Government revenue fastens under the 
provisions of tho Land Revenue Act upon each 
separate mahal, which is formed as a result of the 
perfect partition and it is not open to tho parties 
to enter into an arrangement whereby the statu- 
tory liability to pay tho Government revenue im- 
posed by tho Act is contravened. A condition that 
tho revenue of a separate mahal formed by perfect 
partition should be paid through the taluqdar can- 
not bo imposed as it places a restraint upon perfect 
partition and does not at any rate bind tho succes- 
sors of the contracting parties: (’26) IS A I R 1926 
Oudh 561 aud (’29) IG A I R 1929 Oudh 193. Dis- 

[P 895 Cl, 2] 

il. Wasiin and AH Hasan — for Appellants. 

Akhlaque Husain — for Respondent. 

Judgment. — This is a first civil appeal 
by the plaintiffs against the order passed by 
the Deputy Conamissioner of Unao, dated 
30th April 1937, rejecting the plaintiffs' ap- 
plication for a perfect partition. A short 
pedigree (Ex. A. 6) which is not disputed by 
the parties, may be given to illustrate the 
material facts ; 


Cb. Syed Dost AH 
(died childless) 


FARZAND ALI 

I 

I . " I 

Ch. Syed Sbah AH Daugbter=wife of £waz AH 

I I 

Cb. 8yod Ramzan Ali Cb. Syed Mohammad Asghar 


Cb. Syed Mohammad Mah Cb. Syed Talib Ali 


Ch. Syed Ch. Syed Abdul Ch. Wasi 
Ahmad Abbas Qaeim Haider 


Ch. Syed Vad AH= 

Mt. Bakhtawar Dcgam 

1 

Afterwards ^It. Ali Bogam, under 
sale deed, bolder of Patti 
Mobd. Asghar 


Chaudhri Dost Ali was tho original taluq- 
dar and his name was entered in List HI 
prepared under 8. 8 of Act l of 18C9. Chau- 
dbri Dost Ali died childless and upon bis 
death a dispute arose between bis nephew, 
Chaudhri Ramzan Ali and his sister's son 
Chaudhri Mohammad Asghar. A partition 
deed by way of compromise was effected on 
6th March 1877, between Chaudhri Ram- 
zan Ali and Chaudhri Mohammad Asghar, 
(Ex. A-8 }. Under this deed it was agreed that 
Chaudhri Ramzan Ali shall own ten annas 
and Chaudhri Mohammad Asghar six annas 
of tho properties left by Chaudhri Dost Ali. 
Chaudhri Ramzan Ali was to become the 
lambardar and was to make collection of 
rents. It was stipulated that in case of dis- 


pute between them the ilaqa was to b& 
divided and each person was to remain in 
possession of the property according to the 
shares mentioned above and shall pay Gov- 
ernment revenue of bis share to the taluq- 
dar lambardar, who shall deposit the same 
with the Government. As long as they 
were to remain joint there was to bo a 
rendition of accounts. It appears that Chau- 
dbri Mohammad Asghar filed an application 
on 14th April 1885 for a perfect partition 
before the Deputy Commissioner of Unao. 
The Depnty Osmmissioner thought that as 
the estate was in List III and as in view of 
the agreement dated 6th March 1877, Cbau- 
dhri Ramzan Ali was to remain the taluqdar 
and the head of the family and Chau- 
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dhri Mohammad Asghar v?ag to pay the 
Government revenue through him, the ap- 
plication for the perfect partition could not 
he allowed (Ex. A-l). The Commissioner on 
appeal upheld this decision on 30th July 
1886 (Ex. A.2). 

Mt. Ali Begum acquired the interest of 
Mohammad Asghar in the six annas share 
held hy his descendants. She applied on 
I5bh August 1936 for a perfect partition in 
respect of village Unao proper before the 
Deputy Commissioner of Unao. She died 
during the pendency of the partition pro. 
ceedings and was succeeded upon her death 
by her husband and her sons and daughters, 
who are the present appellants. The ap- 
plication was made against Chaudhri Ahmad 
Abbas, who is the grandson of Chaudhri 
Ramzan Ali. The application stated that 
the nature of the mahal sought to bo parti, 
tioned is an imperfect pattidari but there 
had been in existence one patti of six annas 
relating to the applicant’s share and the 
other patti of ten annas relating to the 
share of the opposite party on the basis of 
mutual partition. The object of the appli. 
cation was to equalise the area and valuation 
of the two pattis and also to get parti- 
tion of a patti which was still held joint. 
An objection was raised by the respon. 
dent to the perfect partition on the ground 
that the order of the Deputy Commissioner 
and the Commissioner in 1885 had decided 
the matter between the parties and held 
that no partition could bo effected in view 
of the deed of agreement dated 6 th March 
1877. Objection was also raised that town 
Unao was a taluqdari mahal and could not 
bo partitioned without the sanction of the 
Local Government under s. 138, Land Revo- 

nuo Act. The Assistant Collector, erst class 

made a report to the Deputy Commissioner^ 
in which he stated the controversy arisin" 
between the parties. Ho rejected the objec! 

tiori of the respondent that no partition 
wuld take place without the sanction of the 
Local Government. He, however, recorded 
the opinion that the history of the estate 
pointed out that the estate was impartible 
and the agreement of 1887 maintained the 
impartible nature of the estate. Ho summed 
up his conclusion in these words; 

W « CommiBBioner is at 

IwBt a piece of oTldeace ehoniog that the appli. 

^ patlitlon of*^?ho 

^ Opinion that this 

application for perfect parUtlon shonld bo thrown 

To Deputy OommUalonar for orders. 
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The learned Deputy Commissioner re. 
corded a somewhat laconic order, which is 
as follows : 

I have heard the parties and considered the 
report of the Sub.Division.vl Officer of Unao, In 
which ho has clearly eet out the facts of this case. 
1 agree with the Sub-Divisional Officer that the 
Oommisaioner’s judgment of 1885, ill. Asifhari 
JJeijam w. llamzan A/t, refusing a perfect partition 
of tho mahal in question operates us res judicata. 
1 , therefore, order that tho proceedings be quashed 
under S. 109 (1), Lund Koveuuo Act. The applica- 
tion for perfect partition is rejected. 

Tho appellants have preferred a first ap. 
peal under s. 112 , Land Rovonuo Act, against 
tho aforesaid order of tho Deputy Com. 
missioner. Our attention has been drawn 
by both parties to tho fact tliat nn appeal 
originally filed by the appellants before tho 
Commissioner of Lucknow was dismissed 
on 13th September 1937 on tho ground that 
the appeal lay to this Court. On bclialf of 
the respondent it has been argued tliat no 
appeal lies against the order of the Deputy 
Commissioner. It is urged in tho first place 
that no question of proprietary title was 
raised before the Deputy Commissioner 
inasmuch as tho objection made by the 
respondent merely related to tho mode of 
partition, and in the second place even if 
such a question had been raised, it was neces- 
sary under sub-s. (l) of s. ill. Land Revenue 
Act, to show that the question had not been 
already determined by a Courtof competent 
jurisdiction. It was also suggested that tho 
Deputy Commissioner had not taken action 
under s. ill (i) (c). Land Revenue Act. 
Reliance has been placed in support of these 
contentions in a I U 1939 oudh 108^ and 7 o C. 
ICi. Lastly it was argued that the order ofl 
tho Deputy Commissioner fell within the 
purview of s. 109, Land Revenue Act. and' 
as such lb w-as appealable only to revenue 
Courts and nob to Civil Courts. Learned' 
counsel has referred to A i r 1924 oudh 119 * 
in this connection. Wo are satisfied that 
these contentions have no substance. 

It appears from a perusal of the order of 
the Deputy Commissioner read with the 
report of the Assistant Collector, which 
appears to have been accepted, that the 
order of the Deputy Commissioner is based 
upon the fact that the name of the original 
t^uqdar entered in List 3 of Act 1 of 

^ ^ ^ ^08 : 179 I 0 eoT; 

AbUiraji^ ^ I’raaad Singh v. Wt. 

2. (’04) 7 O 0 IGI, Mohammad Shahamat Khan 

V, Aziz-uD-DisBsa. 

air 1924 Oudh 149; 77 I G 358 
Md. Ahsan Ali ?. Masud Ali. ' 
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1869, that the agreement dated 5th March 
1877, by reason of its conditions, excluded 
the right of perfect partition and that the 
previous decision of 1885 passed by the 
Deputy Commissioner of Unao and condrm- 
ed by the Commissioner was res judicata. 
iV*’o are. therefore, of opinion that the learned 
[Deputy Commissioner acted under cl. (c) of 
'«ub-3. ( 1 ) of S. Ill, Land Bevenue Act, and 
'Under the 6rst portion of sub.s. (l) of S. 111. 
He enquired into the merits of the objec- 
tion raised in the case as to the question of 
the proprietary title and came to the con. 
elusion that the right to perfect partition 
was negatived by the terms and conditions 
of the agreement dated 5th March 1877. 
Having pronounced his opinion upon the 
merits of the matter, he went on to express 
the opinion recorded by the Assistant Col- 
lector that the matter having been deter, 
mined in 1885 was res judicata. The case in 
AIR 1939 Oudh lOS' is clearly inapplicable 
to the facts and circumstances of the present 
case. There the partition oOicer overruled 
the objection to the partition without do- 
ciding the question on the merits. 

In the case reported in 7 O C ICl” the 
objection raised to the partition was that 
the property was not partible. It was held 
that this objection certainly involved a 
question of proprietary title within the 
moaning of S. ill, Land Revenue Act. The 
Assistant Collector without going into the 
merits of the objection decided that s. ill 
did not apply as the question had already 
been determined by a Court of competent 
jurisdiction. An appeal was preferred against 
the order of the Assistant Collector to the 
Court of the Judicial Commissioner. It was 
held that the order of the Assistant Col- 
lector dismissing the partition was not a 
decree within the meaning of S. 112, Land 
Bevenue Act, 1901, and consequently no 
appeal lay. It was further hold that it is only 
when the revenueCourt goes into the merits 
of the objection that the order dealing with 
the objection is appealable as a decree. The 
latter observation is applicable to the cir- 
cumstances of this case. We are further of 
opinion that the order of the Deputy Com- 
missioner does not fall under s. 109 (i), Land 
Revenue Act. The Deputy Commissioner 
decided the objection under cl. (c), sub-s. (l) 
of 8. Ill and as a necessary corollary to his 
finding upon that objection quashed the 
proceedings under s. 100 of the Act. We are 
not prepared to hold that the Deputy Com. 
missioner disavowed his intention to pro- 
c®©d under s. Ill, Land Revenue Act, and 


instead proceeded under s. 109, Land Reve- 
nue Act. The case in A i R 1924 oudh 149 * 
has no application whatever to the facts of 
the present case. Learned counsel on behalf 
of the appellants has cited 28 ADD 185 ^ where 
it was held that an agreement amongst the 
members of a family holding property jointly 
that the family property should not be 
partitioned, could not bind the property in 
the hands of the descendants of the parties 
to the agreement; also that the question 
whether such an agreement could be binding 
on the property in the bands of the desoen- 
dants of the parties thereto was a question 
of proprietary right within the meaning of 
S. 113 of Act 19 of 1873, and an appeal would 
therefore lie from the finding thereon. Our 
decision upon the preliminary objection is 
that the present appeal is competent. 

It has been argued on behalf of the appel. 
lants before us that the agreement dated 5th 
March 1877 expressly provides for partition 
and the fact that the revenue was to be paid 
by Chaudhri Mohammad Asghar through 
Chaudhri Ramzan Ali, the lambardar, is no 
bar to a perfect partition after the death of 
the two contracting parties. It is argued 
that the agreement in question may be valid 
and binding between the contracting parties 
thereto but it is of no legal oflect as against 
their heirs or transferees. Reliance has been 
placed in support of this contention on 
G cal lOG,® 23 ALL 883° and 22 O O 100.' 

In the first case it was provided by the 
agreement between five brothers of the joint 
Hindu family that none of the parties, nor 
their representatives, nor any person, shall 
be able to divide the real and personal pro. 
perty belonging to the family into shares. 

A son of one of the brothers sold bis share 
in the family property. In a suit by the 
purchaser for partition it was held that the 
general scheme of the arraugemonb between 
the brothers could only bo bindiug on the 
actual parties to it and not upon a purchaser 
from one of the parties. It was observed 
that the clause in the agreement against 
partition must be regarded as a mere res. 
traint on partition and that a man caunot 
by gift inter vivos or by will give property 
absolutely to another and yet control the 
mode of enjoyment in respect of partition 


^ (’06) 28 All 186 : 2 A L J 652 : 1905 AWN 
240, Abu Mubammad Khao v. Kaolz Flaaa. 

1 . (’81) 6 Cal 106, Bajendef Dolt v. Sham Ohand 

. (’01) 28 All 888 : 28 I A 111 ! 8 eat 27 (P L), 

Jafrl Beffam v. Bred Ali Raza. 

. (’19^A 1 B 1919 Oudh 821 : 62 I 0 78 : 22. 

0 0 100, Bakhawat All v. Abu Said. 


1941 


Sheoraj V. Ganqa Prasad 


Oudh 895 


or otherwise. The case in 23 all 883® was 
a case of an award in which the arbitrator 
had directed that the property awarded to 
the heirs should not be partitioned as it was 
calculated to lead to ruin and destruction. 
It was held that the arbitrator had no power 
to make property, which was divisible by 
law, indivisible for ever and the direction 
in restraint of partition was iDoi)erative 
against the heirs of the contracting parties. 
These two decisions were followed in 22 0 C 
100 ^ where it was held that owners of pro. 
perty which is in its nature partible cannot, 
by an agreement among themselves, impress 
upon it permanently the character of impar- 
tibility. 

The position taken up on behalf of the 
appellants is not seriously contested by 
learned counsel on behalf of the respondent. 
His argument however is that the condition 
in the deed of agreement dated 6th March 
1677, to the effect that the Government 
revenue shall bo paid through the taluqdar 
lambardar, does not impose any restraint 
upon partition and consequently neither of 
the cases cited above has any application to 
the present case. Learned counsel on behalf 
of the respondent concedes that he has no 
objection to the perfect partition being made 
if the condition as regards the payment of 
the Government revenue by the appellants 
through the respondent is complied with. 
We are of opinion that this position is not 
legally maintainable. Section 106 , Land Re. 
venue Act, provides that in "perfect parti- 
tion" the whole mahal is divided and the 
several portions become separate mabals, 
each severally responsible for the revenue 
distributed thereon. Once the right of the 
[appellants to a perfect partition is either 
admitted or established there can be no 
doubt that the responsibility for payment 
of the Government revenue shall fasten 
junder the provisions of the Land Revenue 
Act upon each separate mahal, which is 
formed as a result of the perfect partition 
and it 18 not open to the parties to enter 
'into an arrangement whereby the statutory 
, liability to pay the Government revenue 
impoa^ by the Act is contravened. We are 
a so of opinion that such a condition cannot 
bo imposed and is at any rate not binding 
|upon the successors to the contracting par. 
ties. To allow such a condition to operate 
18 . in other words, to bar the right of a 
party to a perfect partition to which he is 
otherwise entitled. It has been suggested in 
course of the arguments on behalf of the 
respondent that although such a condition 


may be invalid in an ordinary deed, it must 
bo regarded as legal and binding in tbo 
agreement dated 5th March 1877, as it was: 
of the nature of a family settlement. We 
are, however, of opinion that the condition' 
about the payment of Government revenue^ 
through tho taluqdar is a condition which! 
imposes a restraint upon partition and c.an-1 
not be enforced against tlio plaintiffs. None 
of tho cases in a i r i!)26 oudli 5Cl® and 
AIR 1929 Oudh 193,'* which wore relied 
upon by tho learned counsel for the respon. 
dent, has any bearing upon the present 
case. 

The result is that wo allow tho appeal 
with costs sot aside tho order passed by the 
Deputy Commissioner of Unao and direct 
that the application for partition filed by 
the appellants shall bo proceeded with ac- 
cording to law. 

g.n./r^k. ^ Appeal allowed. 

8. {'26) 13 A I R 1926 Oudh 661 : 97 I C 697 • •> 
Luck 835 : 8 O W N Sup 102, Ahmed Azitn v” 
oxh Jan. 

9. (’29) 10 A I R 1929 Oudh 193 : 120 I C 337 : 4 
Luck 452 :C OWN 169, Hunumim Sahu v. Ab. 
has Baudi BiU. 
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249 of 1937. Docidod on 
lltb March 1941, against order of Civil Judee 
Unao, D/. 2nd March 1937. “ ' 

(a) Oudh Civil Rules, Vol. I, Paras. 53 54 
and 55 — Document admitted should not be’ re- 
turned before conclusion of case. 

A document filed and duly admitted (which is 
neither madmissiblo nor unproved) should not bo 
returned to tho party before tbo conclusion of tho 

(P 397 C 1] 

(b) Transfer of Property Act (1882), S 8 — 
Auction sale— Entire zamindari paiti constitut- 
ing distinct unit sold by auction — Abadi num- 
bers included in patti also pass to purchaser. 

Whero an entire zamindari patti constituting a 
distinct unit like tho village itself in which it is 
situate IS sold by auction without any exception or 
reservation the abadi numbers whose area is in- 
eluded in tho area of tho zamindari patti and 
which are a part and parcel of the latter also pass 
A,. = 4 All 381; (’25) 12 A I R 1925 

All 449; 30 Cal 666 (P C); ('26) 13 A I R 1926 Oudh 

14 A I R 1927 Oudh 240, lUl. on: 
;«;i £2 A I R 1935 Oudh 304 and (’40) 27 A I R 
1940 Oudh 118, [p 39a 0 1, 2] 

(c) Civil P. C. (1908), S. 60 (1) (c) _ p’jea 
under S. 60(1) (c) not raised in written state- 
ment but urged only at time of argument before 
trial Court — Plea held could not be raised. 
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Where the plea under s. 60 ( 1 ) (c) is not raised 
in the written statement but is urged only at the 
time of the arguments before the trial Court the 
plea ought not to bo allowed to bo entertained. 

[P 398 C 2 ] 

(d) Civil P. C. (1908), S. 60 (1) (c) — Person 
relying on S. 60 (1) (c) must show himself to 
be “agriculturist" — Meaning ol “agriculturist" 
explained. 

A person rel>iog on S. 60 (1) (c) must show that 
bo is an agriculturist within the meaning of 
S. 60 (1) (c). The term “agriculturist" in 3. CO 
(1) (c) is used in the sense of a person who is an 
agriculturist by profession, that is, a person whoso 
main source of livelihood is cultivation : (’27) 14 
AIR 1927 All COl; (’32) 19 AIR 1982 All 499; (’3?)) 
22 AIR 1935 All 448; (’88) 25 A I R 1938 Lab 72. 
Bel. on. (P 398C21 

(e) Civil P. C. (1908), S. 60 (1) (c)-Agricul. 
turist allowing house to be sold without objec- 
tion under S. 60 (1) (c) — Suit by auction 
purchaser for possession — Agriculturist much 
less stranger cannot object under S. 60 (1) (c). 

Where a person does not object to the sale of 
bis house on tho ground of his being an agricul- 
turist within tho meaning of S. GO (1) (c) and 
allows tho house to Losold, it would bo no longer 
open to him, much less to a stranger, to raise tho 
saino objection in answer to a suit by the auction 
purchaser for possession of tho property purchased 
by him : (’18) 5 A I R 1918 All 305. liel. on, 

[P 399 C 1) 

(f) Abadi _ Ownership in house or materials 
thereof passing to auction purchaser at sale of 
zamindari — Subsequent acquisition of ex-pro- 
prietary rights by vendor cannot revive owner- 
ship in favour of vendor. 

Where ownership of a house or tho materials 
thereof has passed to tho auction purchaser by vir- 
tue of tho auction salo of the mmindari and tho 
vendor has lost all interest therein from that date, 
the subsequent acquisition of ex-proprietary rights 
by tho vendor cannot have tho effect of reviving tho 
« ownership in favour of the vendor. (P 399 0 1) 

Nazir Uddin for Hakim Uddin 


sahan some time in April 1936. The defence 
to the suit •was that the entire share of 
Chandrapal Singh in the patti was not sold 
and that the plaintiffs were never put in 
possession of the entire share. It was plead- 
ed that even if the entire share of Chandra, 
pal Singh is proved to have been sold in the 
auction sale it did not include the bouse 
and the sahan. The defendant set up a vil- 
lage custom under which the house and 
sahan do not pass along with the zamindari 
upon a sale to the auction purchasers. Issues 
were framed on 6th October 1936, and after 
the evidence of the plaintifTs had been re- 
corded on 27th October 1936, counsel for the 
defendant stated that he did not press tho 
plea of custom. Uo also stated that his only 
contention in tho case was that the house 
in the suit did not pass to the plaintiffs along 
with the zamindari share transferred to 
them under tho sale certificate. Ho admitted 
that in case tho Court held otherwise then 
the plaintifTs could gob a decree for posses, 
sion over tho house in suit as claimed. 

Tho trial Court held that the entire zamin- 
dari share of Chandrapal was sold and that 
the house and the sahan were included in that 
share and had passed to tho auction pureba- 
sors. Upon this finding the plaintiffs’ suit was 
decreed. It appears from the judgment of the 
trial Court that the defendant’s counsel con. 
bonded in course of the argument for the first 
time before it that the defendant was an 
agriculturist and under s. 60, Civil P. 0., his 
house could not be attached and sold with 
the zamindari share nor did it pass to the 
plaintiffs. The trial Court repolled the con- 


for Appellants, 

Haider Hu.iain — for RcBpoDcIents. 

Judgment. — This second appeal by tho 
plaiotitfs arises out of a suit for possession 
which was decreed by tho trial Court whose 
decree has been set asido by tho lower appel. 
late Court. The plaintifTa appolIants filed a 
suit for possession of a house No. 64/3 and a 
sahan and rasta No. 66/8 on tho allegation that 
one Chandrapal Singh owned 13 biswansis 
and 13 kachwansis share, which corresponds 
to 3 bighaslS biswasand 15 biswansis, in mahal 
Ganesb, village Makoor, and patti Chandra- 
pal was constituted as a result of perfect 
partition of tho village. On 20th April 1927, 
the plaintiffs purchased this patti in an 
auction sale and were put in possession of 
the same. This patti included a house and 
a rasta which also camd into possession of 
tho plaintiffs at the same time. The defeo- 
danb is alleged to have wrongfully dispos- 
sessed the plaintiffs from the house and 


tention and observed that there was nothing 
to show that Chandrapal Singh was an 
agriculturist as required by S. 60 , Civil P. 0. 
The lower appellate Court distinguished 
certain decisions relied upon by tho trial 
Court in support of its findings and held 
that tho auction purchasers did not got the 
house along with the zamindari share sold 
to them. It also found that Chandrapal 
Singh being a petty zamindar was entitled 
to tho benefit of tho provisions of S. 60, 
Civil P, C, In the result tho lower appel- 
late Court allowed the appeal and dismissed 
tho suit. Two points have been urged before 
me iu support of the appeal on behalf of the 
plaintiffs. The first contention raised is that 
tho house in question actually passed to tho 
plaintiffs by virtue of the auction sale. The 
second point is that 8. 60 (l) (o), Civil P. 0., 
does not apply to the case and the defen- 
dant respondent is not entitled to the benefit 
of that section. lam of opinion that both the 
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oontoDtioDs are sound and musb be accepted. 

As regards the first point, it appears that 
the sale certificate (Ex. i) clearly mentions 
the sale of 13 biswansis and 13 kaohwansis 
share with an area of 3 bigbas 13 biswas and 
13 biswansis though it does not expressly 
mention the house in dispute. Possession 
oyer this area was duly given to the auction 
purchasers (videEi. 4, warrant of possession, 
Ex. 3, the report of thequrq amin, and Ex. 5, 
the final order of the Court regarding the 
delivery of iwssession). Exhibit 6 is the copy 
of the mutation register which duly records 
the entire area in dispute in favour of the 
plaintiffs. A reference to Ex. 7, which is a 
copy of the khasra paimaish of abadi of viU 
lago Makoor, mahal Ganesh, will show that 
the liouse No. Gl/S and sahan and rasta 
No. 6G/3 are situated in mahal Ganesh and 
patti Chandrapal, and Chandrapal is re- 
corded as the owner in respect of both the 
nuuabers. This khasra appertains to tlie 
partition proceedings. It is regrettable that 
this important evidence is not referred to in 
the judgment of the lower appellate Court 
at all. Learned counsel on behalf of the ap. 
pellants referred to Ex. 2, which is a copy of 
the chitti of abadi Chandrapal, Nos. Gi/3 and 
66/3. The document was filed by the plain, 
tiffs and was admitted by the defendant. It 
appears from a reference to the list of docu- 


monts that counsel appearing on behalf ( 

the plaintiffs in a statement of the case o 

27th October 193G. stated that ho did nc 

rely uiwn Ex. 2 and prayed that it be rc 

turned to him. The trial Court ordered tho 

EX. 2 bo returned and tho fact of its return i 

jnotod on tho list of documents. This prc 

ceduro was doubtless irregular. Tho docu 

ment having been filed and duly admitte 

should not have been returned to the plain 

tiffs counsel before tho conclusion of th 

Mse. Paragraphs 53. 54 and 55 of tho OudI 

Cmi Rules, Vol. I. deal with the return o 

the documents and it seems to me that th 

action of the Court in returning the docu 

ment. which was neither inadmissible no 

unproved, was not warranted by the afore 

said rules. Since Ex. 2 is not on the record 

the plaintiffs.appellants must thank them 

selves for their failure to refer to it in sup 

port of their case inasmuch as the documen 

was returned at the special request of theii 
counsel. 


An examination of the aforsaid documen. 
ary evidence establishes beyond doubt that 
the entire patti of Chandrapal Singh with, 
out any exception or reservation had been 
put to sale and was purchased by the 


plaintiffs.appellants in auction. It is also 
clear that patti Chandrapal Singh consti. 
tutes a distinct unit like the village itself and 
that tho abadi numbers whose area was in- 
cluded in tho area of the zamindari patti 
were a part and parcel of the latter. Under 
those circumstances it would be idle to argue 
that the auction salo did not transfer tho in- 

tereatofChandrapal Singh in tho abadi num- 

bora, along with his zamindari share sold. 
Section 8, T. P. Act, lays down that unless 
a difforont intention is expressed or noces- 
sarily implied, a transfer of property passes 
forthwith to tho transferee all the interest 
which tho transferor is then capable of pass - 
ing in tho property, and in tho legal inci- 
dents thereof. Among those incidents are 
included, in the case where tho property is 
land, all things attached to tho earth. In 
4 ALL 381,* the "rights and interests" of a 
zamindar in a certain village wore sold in 
execution of a decree. At the time of tho 
salo a certain building was his property qua 
zamindar. It was held that, in the absence 
of proof that such building was excluded 
from sale, the sale of his "rights and in- 
terests" in the village passed such building 
to the auction purchaser. This case was 

. , , ei eit was held that 

in the absence of any evidence to tho con. 
trary, the houses or buildings situate within 
the zamindari are included in and pass with 
the zamindari, and a pro-emptoris entitled 
to get possession of such houses or buildings 
along with tho zamindari. 


In a case relating to the construction of 
certain deeds of conveyance by way of raort. 
gage and salo of shares in a zamindari their 
Lordships of the Privy Council held that 
where the documents contained no words of 
exception or reservation, they conveyed all 
tho interest of the vendor in the zamindari. 
It was also held that their interests in the 
houses on tho land and in the profit rents 
derived from them passed in the absence of 
any words showing an intention to retain 
or exclude them: vide 30Cal 55G.* There are 
two cases decided by this Court, which are 
reported in 13 O L J 432* and 13 0 L j 84G.® 


o nrtix T Husao V. Ram^s^n AH, 

: 87 1 0 298 ; 47 All 
^ Abhainandan v. Pashpat. 

3 . ( 03) 80 Cal 656 ; 30 I A 71 : 7 OWN 482 : 8 

Reza Khan v, Mahomed 

Mcbdi Qossein Khan. 


4 . (’20) 13 AIR 1926 Oudh 858 : 93 I C 287 : 13 
O L J 432, Balram Siogb v. Ganga Singh 

5. {'27) 14 AIR 1927 Oudh 240 : 104 10 165 • 2 
Luck 48: 18 0 L J84G: 6 0 W N 1150. Krishna 
Kumari Devi v. Rajendra Bahadur Sinha Deo. 
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In the former case it wag held that if a 
zamindar sells his zamindari share in a 
village, it may be presumed that he sells the 
property including bis share in the abadi 
unless there are words in the sale deed 
showing a contrary intention. This decision 
also proceeded on the view taken in i ALL 
3Sl' and SO Cal 55C.® A similar view was 
taken in the latter case relying upon the 
same decisions and a few others. The lower 
appellate Court has tried to distinguish the 
latter cases on the ground that in both of 
them the entire village was transferred and 
not a portion therein. This distinction ap. 
pears to me to be without a difference. A 
specidc zamindari share of a patti in a 
village constitutes a separate entity and 
may well be regarded as a distinct unit like 
the village itself. If the sale of an entire 
village is presumed to convey all the interests 
of the owner including his interest in the 
abadi, there is neither reason nor principle 
in contending that the sale of a specilio 
'zamindari patti will not load to the same 
'result. 

Reliance hag been placed on behalf of the 
defendant.respondent on two cases, namely 
1935 OWN 3G5“ and 1940 O W N 13.^ Neither 
of the cases c.in afford any assistance to the 
respondent’s case. The facts of the former 
case are entirely distinguishable. The quos- 
tion in that case was whether the grove 
plots did or did not pass at the auction sale 
of the entire village consisting of 20 biswas. 
At p. 307 it is stated that the miscellaneous 
property consisting of grove land was not 
included in the 20 biswas share and that 
there wag a separate patti consisting of 12 
bighas 15 biswas of grove land. This state- 
ment was based upon the evidence afforded 
by the khewats produced in that case. 
Consequently, it was held that the auction 
sale did not convey the interest in the grove. 
The latter case is also inapplicable to the facts 
of the present case. There a part of the share 
and not the whole was sold. The learned 
Judge observed that the presumption that a 
house standing on a share is sold holds good in 
a case where a complete share has been sold, 
but it does not apply to a case where only 
a part of the share is sold. The present is 
not the case where only a part of the share 
has been sold and the balance of the share 
remains unsold. As I hav^ already stated 

6. (’36V22 AIR 1936 Oudb 304 : IsTl 0 1017 : 

1936 OWN 305, Sbeo Narain Slogb v. Jwala 

Frasad. 

7. (*40) 27 AIR 1940 Oadh 118 : 186 I C 873 • 16 

Look 288 ; 1940 O W N 18, Bachao Lai v. 

Oobardhmn. 


above, the zamindari share wag sold in its 

. . I any exception or reserva-l 

tion whatsoever and the decisiong reHed 
upon will therefore have no appUcation to 
the present case. 

As regards the plea on the basis of S.60 
il) (c). Civil P. C., which found favour with 
the lower appellate Court, it is enough to 
state that the plea was not raised by the 
defendant in the written statement but was 
urged ouly at the time of the arguments 
before the trial Court. In my opinion such 
a plea ought not to have been allowed to be 
entertained. Under S.CO (i) (c) houses aud 
other buildings belonging to an agriculturist 
and occupied by him shall not be liable to 
attachment or sale in execution of a decree. 
Before the defendant is entitled to succeed 
on this plea he is bound to show that 
Cbandrapal Singh was an agriculturist with, 
in the moaning of S.GO (i) (c), Civil P. C. In 
AIR 1927 ALL COl*^ it was held that an agri- 
culturist whose house is protected from at- 
tachment and sale by s. GO (i) (c), Civil P. C., 
must be an agriculturist belonging to the 
class of persons who are ordinarily desig- 
nated as agriculturists, that is, whose priuci- 
pal source of livelihood is by cultivation. 
Cultivation, to a certain extent, is carried on 
by most if not all, of the zamindars in U. P., 
but their bouses cannot be designated as 
agriculturists' houses. A similar view was 
taken in A I R 1982 ALL 499.® This again 
was followed in a Bench decision of the 
Allahabad High Court in AIR1935 ALL448.‘® 

It was held in this case that the test applied, 
in deciding whether a person is an agricul-l 
turist is whether bis main source of income 
is derived from cultivation or not. The term 
"agriculturists" used in cl. (c) of S. CO (1), Civil 
P. C., is used in the sense of a person who 
is an agriculturist by profession, that is. a 
persoD whose main source of livelihood 
cultivation. 

It was held in A I R 1938 Lah 72“ that the 
term ‘ agriculturist" as used in S.CO must be 
strictly construed. It denotes a husbandman 
aud a person who carries on and makes 
bis living by tillage and not a more owner 
of land. In the present case there is no ovi* 
donee whatsoever to show that Chaudrapal 

8. (’27) 14 A I R 1927 All 601 : lOG I 0 49. 
Baebnu Siogb v, Bbika Bingb. 

9. (’82) 19 A I R 1932 All 499 : 188 I 0 67 ; 1932 

A L J 499, Sampat v. Ram Prasad. . 

10. (’86) 22 A I R 1936 All 448 : 167 I 0 986 : 
1936ALJ607,Tirlokl Prasad v.Kudj Bobarl Lai. 

11. (’83) 25 A I R 1938 Lah 72:177 I C 60 : I L R 
(1988) Lah 874 : 40 P L R 984, Bant Ram v. 
Bata Ebaa. 


1941 


Anis Ahmad Abbasi v. Hakim Qari Nasir Ahmad Oudh 399 


Singh ms an agrionltarist by profession and 
that his naain source of livelihood was culti- 
vation. I bold therefore that the plea under 
S. 60 (l) (c), Civil P. G., has not been sub- 
stantiated. I am further of opinion that 
since Ohaodrapal Singh did not object to 
the sale of the bouse in question on the 
ground of his being an agriculturist within 
the meaning of S.60 (l) (c) and allowed the 
house to bo sold, it would be no longer open 
to him, much less to a stranger like the 
defendant. respondent, to raise the same 
jobjection in answer to a suit by the auction- 
jpurchasers for possession of the property 
purchased by them : see 40 all CS 0.‘- 

Lastly it has been urged on behalf of the 
defendant-respondent that Chandrapil Singh 
became an ex. proprietary tenant after the 
auction sale and as such he is entitled to 
retain the possession of the bouse as a tenant. 
To my mind there is no force in this con- 
tention. The ownership of the house or the 
materials thereof has passed to the auction- 
purchasers by virtue of the auction sale and 
the vendor has lost all interest therein from 
that date. The subsequent acquisition of ox- 
proprietary rights by the vendor cannot 
have the effect of reviving the ownership in 
favour of the vendor. For the foregoing 
reasons I allow the appeal with costs, sot 
aside the judgment and decree of the lower 
upjjellate Court and restore that of the Court 
of first instance. 

Q. N./R.K. Appeal allowed. 

12. (’laj 6 A 1 U 1‘J18 All 306 : 47~I~C 917:4d~Ari 
680 : 16 A L J C91, Lala Ram v. Thakur Prasad. 
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Yorke akd Agarwal JJ. 

Anis Ahmad Abbasi and another 

Applicant 

V. 

HaJeim Qari Nasir Ahmad _ 

Contempt of Courts Act (1926), S. 2 — Defa 
mation case pending-publication with tendcnc 

^ ejudlce public or Court for or against an 
before cause is finally beard amounts t 

publications hel- 
amounted to contempt of Court though not o 

~ Unqualified apology he! 

♦uf wWch has a tondoncy to prejudic 

the public or the Court for or against any part 
before the cause is finally heard amounts to con' 
tempt of Court. rp q J 

An account of an Interview between ccrtaii 
Publi^od by newspaper A was contra 
dieted as false by an article In newspaper 1 


which dabbed the newspaper A as the king of 
liars. Newspaper A filed a case under 8. 600, 
Penal Code, and pending the same also made a 
petition un(ierS.2, Contempt ofCourtsAct, against 
D for publishing certain articles. The petition was 
successful and ended in thocouvictiouof the editor 
and printer of D. Tbere<after A published certain 
articles in connexion with the conviction of B’s 
editor and printer for contempt of Court. With 
reference to these articles B filed a petition under 
S. 2, Contempt of Courts Act, whilotLe defamation 
case against it was pending. In article (a) a challenge 
was thrown out to those who called the editor of 
the newspaper A a liar. Article (b) was a letter 
which bhowod that the publication of the account 
of the interview between certain leidors’in A was 
true which was undoubtedly a p >int in the defama- 
tion case. Article (c) was to the efiect that ''the 
Uaqiqat B which boro senseless enmity towards A 
and its Director and which bad taken the biggest 
part in adverse propaganda ag.iinst the Director of 
A publi3h«y3 an article by acoriain pero..n in which 
.1 was dubbed as "King of liars" and article (d) was 
meant to impress on the public ili.tt those who 
opposed A were punished by God ; 

Held (1) that articls (a) and (b) did not amount 
to contempt of Court:19IO&39 (Cal), Bel. on. 

(I' 400 C 2; D401 C 1] 

(2) that article (c)wus contempt of Court though not 

of a serious nature inasmuch as it could be under- 
stood to moan that B published thearticleon account 
of enmity towards A and not because it was true 
and thereby could prejudice the public. (P 401 0 2j 

(8) that article (d) was contempt of Court though 
not of a serious nature inasmuch as its efiect might 
Lotodotorwitnessesfrom giving evidence on behalf 
of L against A in the defamation case. [P 401 C 2} 

(4) that unqualified apology in respect of articles (c) 

and (d) was suflieiont. [R 401 C 2J 

K. }\ J/ura — for Applicants. 

Siraj Unsam — for Opposite Party. 

Order. — This is an application under s. 2 , 
Contempt of (Courts Act. The applicant Anis 
Ahmad Abbasi is the Editor of the paper 
named Uaqiqat, and the other applicant 
Maulvi Mohammad Idreos is the Printer of 
that paper. The opposite party Hakim Qari 
Nasir Ahmad is the Editor, Printer and 
Publisher of another paper Hamdam. An 
account of an interview between certain 
Punjab Khaksar leaders and a Sunni leader, 
Maulana Abdul Shakur, was published in 
the Hamdam of 29rd July 1940 . An article 
over the signature of one Shaikh Moham- 
mad Kamil was published in the Haqiqat 
of 25th July 1940. The heading of that arti. 
cle was Lies told by tbo Hamdam» Kiog of 
liars , aod it was alleged in it that the whole 
account of the interview in the Hamdam of 
23rd July 1940 was a fabrication. On SOtb 
July 1940, the Editor of the Hamdam filed 
a complaint in Court against the Editor and 
the Printer of the Haqiqat under s. 600 , 
Penal Code. A paragraph was published in 
the Hamdam of 1st August 1940 the heading 
of which was : 
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Challenge to those who call Hamdamsltar. Cri* 
minal proceedings started by the Editor of the Ham. 
dam against llaqiqat newspaper. Our opponents 
must come to the Court and prove that the news 
in the Ilaindam was false, or they will go to jail. 
The well-known ))arrister of Lucknow Mr. Nasir 
Ullah J^eg has died a case in the Court of the City 
Magistrate of Lucknow. 

It was stated in this paragraph that 
Shaikh Mohammad Kamil had contradicted 
in the paper Haqiqat the nows published by 
theHamdam and bad abused it to bis heart's 
content and accused it of publishing lies 
and that the Editor of the Hamdam had 
filed a defamation suit in the Court of the 
City Magistrate of Lucknow. It was also 
stated in it : 

We challenge thosewboby theirinsinuationsand 
malicious labricatious mislead the public against 
the Hamdam to come to the Court and prove that 
any news published in the Hamdam is false. 

A letter purporting to bo sent by Akram 
Ahmad, the leader of the deputation of 
Khaksars, was also published in the Hamdam 
of 1st August 1910. lie wrote in that letter 
that the report of the interview between 
Maulvi Abdul Shakur and the Kliaksar 
leaders published in the Hamdam of 23rd 
July 1940 was word by word true. The head- 
ing of this letter was 'Truth about those who 
make false accusations against Hamdam.' 
The Haqiqat published a short editorial 
paragraph in its issue of 3rd August 1940 
with the heading ‘Jhoolaun ke badshah ka 
dawa. Tlaqiqaikekhilnf muqadma, '(Com- 
plaint by the King of liars. Case against the 
Haqiqat). It was stated in this editorial 
paragraph that the case brought by Hamdam 
would be fought, and if it was proved that 
Hamdam was a liar there would bo a suit 
for damages and costs by Haqiqat, and that 
the Haqiqat gladly accepted the challenge 
which had been thrown to it. The Editor 
of the Hamdam made a complaint to this 
Court under 8.2, Contempt of Courts Act, 
against the Editor and the Printer of Haqi- 
qnt on 13th September 1940 in respect of the 
editorial paragraph published in the Haqiqat 
of 3rd August 1940. Both tho Editor and the 
Printer were found guilty of contempt of 
Court, and the Editor was fined Rs. 200 and 
the Printer Bs. 100 , and they were further 
ordered to pay Rs. 50 as costs to the Editor 
of Hamdam. The judgment in that case was 
pronounced on 28th October 1940. On 80th 
October 1940, Hamdam published a para, 
graph with the heading : 

Qod’a lathi on the bead of tho opponents of 
Hamdam. Haqiqat called Hamdam a liar. Prose- 
entlon institnted by the Editor of the Hamdam. 
^rooeention aside, Ood took snob a vengeance that 
by reason of the abnsiveness of the Haqiqat a 


1. 1, s. 

proaecution for contempt of Court was launched 
in the Chief Court and ended in a fine of Rs. 300 
besides costs of the suit. The Court decided that it 
was a case of heinous offence of contempt of Court. 

It was stated in that paragraph that the 
Editor and the Printer of the Haqiqat were 
both fined Rs. 200 and Rs. 100 respectively, 
and it was ordered that they should pay all 
the legal expenses incurred by the Hamdam 
and also the amount of Ra. 50 to Mr. Nasir 
Ullah Bog. This paragraph also contained 
the following : 

The facts of the case are that the newspaper 
Haqiqat which bears senseless enmity towards 
Hamdam and its Director and which has taken 
the biggest part in adverse propaganda against the 
Director of H.amdam published an article by 
Mohammad Kamil in which tho Hamdam was 
dubbed as 'King of liars.’ 

Another paragraph appeared in the Ham- 
dam of 3l9t October 1940, with the heading 
‘God's curse on tho opponents of Hamdam.’ 
Another paragraph appeared in the Hamdam 
of isb November 1940 under the heading. 'As 
one sows so shall be reap.’ This complaint 
had been made in respect of the two publi- 
cations in the Hamdam, dated 1st August 
1940, and tho three other publications in it, 
dated 30th October 1940, Slst October 1940 
and 1st November 1940. 

Wo have to see whether tho publications! 
had a tendency to prejudice the public or] 
the Court for or against any party before the 
cause was finally board. If they had such a 
tendency, the opposite party is guilty of con- 
tempt of Court. We take first the paragraph 
appearing in the Hamdam, dated Ist August 
1940, in which a challenge was thrown out to 
those who called Hamdam a liar. Wo think 
that it was not contempt to throw out a 
challenge to the Haqiqat to prove that the 
news in the Hamdam was false. It is said 
that the Hamdam committed contempt by 
publishing that in case the nows was not 
proved to be false, the opponents would go 
to jail, because the result of the complaint 
was thereby anticipated. We think that 
this did nob amount to contempt of Court. 
Neither the Magistrate in whoso Court the 
defamation complaint was pending nor the] 
public could bo prejudiced thereby about 
the merits of the case. Everybody know full 
well that it was within the province of the 
Magistrate only to decide what punishment 
he should give. We think that there is 
nothing in this paragraph which can make 
the Editor of the Hamdam liable for con- 
tempt of Court. 

Next we come to the letter of Maulvi 
Akram Ahmad published in the Hamdam 
of ist August 1940. This letter goes to show 
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that the publication in the Hamdam of 23rd 
July 1940 was true. That was no doubt a 
point in the defamation suit, but wo are not 
satisfied that the letter could tend to pre- 
judice the Court or the public. We also think 
that the intention of the opposite party was 
not to prejudice anybody, but it was only to 
reply to the letter of Shaikh Mohammad 
Kamil in which it had been said that the 
account given in the Hamdam of 28rd July 
1940 was untrue. This letter was published 
on Ist August 1940. that is only two days 
after the complaint was made by Hamdam 
and before any date had been fixed in the 
case. It was held under similar circum- 
stances in 19 I c 539,* that the accused was 
not guilty of contempt of Court. The ap- 
plicants themselves did not think that the 
letter would prejudice the trial, because they 
did not take any step till the present applica- 
tion was made on 26tb November 1940, though 
an application was made on behalf of the 
opposite party on 13th September 1940, for 
oontomptof Court in resiwct of a publication 
in the Haqigatof 3rd August 1940. The pre- 
sent applicants did not say even in reply 
to the application of the opposite party 
^lat ho hud himself committed contempt of 
iCourt. That might have been a factor in 
|dotermmiDg the punishment. Wo are of opi. 
nion that the opposite party did not commit 

contempt of Court by reason of publishinc 
this letter. ^ 

It is said that in the publication,* dated 
30th October 1910, the Hamdam published 
that the Court awarded full legal expenses 
incurred by the Hamdam and the amount 
of Its. 60 more to the counsel, but it was 
v7roog, and the Court had awarded Rs. 50 in 
all. Wo are not prepared to say that it was 
an intentional misstating of the result of 
the application. It could not prejudice the 

tria of the defamation case. It was stated 
in this paragraph that 

wa8 dubbed as ‘King of Lars • ^ ^ Uamdam 

t^nderstand ‘this to mean that 

Shaikh 

SwardTp enmity 

true ThU it was 

W ^ ^ contempt of Court 

but not of any serious nature. The other 
wo^s objected to are : 

f ^8) 19 1 C639: 14 Or L J 2C7fCaI) Knii.^ »» 

DasI V. Bhamai Dhona Dutt * 
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God 8 lathi on tbo opponents of Hamdam 
God took such a vengeance that by reason of the 
abuslvonoss of tho Haqlqat a prosecution for con- 
toinptof Court was launched in the Chief Court 
and ended in a fine of Rs. 300 besides costs of the 
suit. 

These words imply that those who oppose 
Hamdam are punished by God. This might’ 
possibly deter witnesses from giving e'v'i-i 
dence on behalf of Haqiqat against Hamdam 
and therefore we think that tho opposite 
party is guilty of contempt of Court but not 
of serious type. Such writings are not taken 
very seriously by anybody. The heading of 
the paragraph in the Hamdam. dated 3isb 
October 1940, is ‘God’s curse on the oppo- 
nents of Hamdam.’ It was stated in it that 
Mian Anis Ahmad, Editor of tlio Ilaqiqat 
had grown so reckless by indulging in con-’ 
^ant abuses against the Director of the 
Hamdam that be published the news of tho 
case iDsti^tutod by tho Editor under the 
caption Case by the King of Liars’ that tho 
Keal Avenger avenged this in this manner 
that in spite of the fact that the editor and 
the printer of the Ilaqiqat tendered liumble 
apologies to the Court, the Chief Court liold 
the offence to be so heinous that it iullicted 
very hard sentences against tho editor and 
the printer of the Haqiqat. Similarly, the 
letter published in tho Hamdam. dated ist 
November 1910. is to tho effect that every 
one who attacks Hamdam becomes victim 
to divine punishment. A reference to the 
sentence pronounced by the Chief Court on 
the liaqiqat is also made. 

These publications of Slat October 1940 
and let November 1940, were meant to im- 
press on tho public that those who oppose 
Hamdam are punished by God. They were 
with reference to the controversy between 
the Hamdam and the Haqiqat. The effect of 
these publications also could be to deter the 
witnesses from giving evidence on behalf of! 
Haqiqat; therefore they amounted to con- 
tempt of Court though not of a serious 
nature. We think that the opposite party is 
guilty of contempt of Court in re8|>eot of 
the publications, dated 30th October 1940, 
3i8t (^tober 1940 and ist November I940 
only, but he has withdrawn his complaint 
for defamation and the contempt was not at 
all serious. He has tendered an unqualified 
apology in writing to the Court, and under 
the circumstances of the case wo think we, 
ought to accept it. Wo hold that the opposite 
party is guilty of contempt of Court, but 
wo accept the apology tendered by him. No 
order as to costs. 

G.n./r.k. Order accordingly^ 
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Thomas C. J. 

Raj Kumari Kaniz Baqar 

— Appellant 

V. 

Bani Kaniz Abid and another 

— Respondents. 

Exn. of Decree Appeal Register No. 10 of 1936, 
Decided on 27th ^Iarch 1941, agaiost order of 
Civil Judge, Barabanki, D/> 4th August 1937. 

Oudh Rent Act (22 of 1886), Ss. 152 and 154 

— Under-proprietor mortgaging his holding 

Mortgagee obtaining final decree — Rent suit by 
superior proprietor against under-proprietor — 
Mortgagee not impleaded — Rent decree passed 

— At sale in execution decree-holder himself 
purchasing property — Auction purchaser held 
not entitled to priority by reason of S. 152 over 
mortgagee who was no longer liable for any 
payment under S. 154. 

Wboro an under- proprietor mortgages bis bold- 
ing and the mortg.sgeo obtains a Snal decree on bis 
mortgage and in the maantimo the superior pro- 
prietor institutes a rent suit against the under- 
proprietor but does not implead the mortgagee and 
having obtained a decree himself purchases the 
property at the auction sale in execution of bis 
rent decree, the auction purchaser cannot by reason 
of 8. 1S2 claim priority over the mortgagee who is 
no longer liable for any payment under S. 154 after 
the satisfaction of the amount duo under the rent 
decree by the execution of that decree : (’29) IG 
AIR 1929 Oudh 353, Di&ling. (P 403 C 1) 

Haider TZusum and P. N. Dhatt — 

for Appellant. 

Akhlaque Ilusaiti — for Respondent 1. 

Judgment. — This first execution of 
decree appeal has been filed on behalf of 
Raj Kumari Kaniz Baqar, who is the supo- 
rior proprietor of half of the village Acbecha 
in the Bara Bank! district against the judg- 
ment and decree of the learned Civil Judge 
of Bara Banki, dated 4th August 1937. The 
facts given in the judgment of the learned 
Judge are rather brief, but the following 
facts have been admitted by the learned 
counsel for the parties. It appears that one 
Ghazanfar All Khan was the under- proprie- 
tor of the plots in dispute and he on 28th 
June 1917 executed a mortgage deed in favour 
of Raja Abul Hasan Khan, the taluqdar of 
Belabra estate. On bis death and under a 
will executed by him he was succeeded by 
Rani Kaniz Abid, one of the respondents in 
this case. The Court of Wards on behalf of 
Rani Kaniz Abid obtained a preliminary 
decree on 29th May 1925 on the basis of the 
mortgage deed of 2dth June 1917 and this 
decree was made final on 16th May 1927. On 
17th August 1988, the mortgagee decree- 
bolder applied for sale of the mortgaged 
property, and as it was an ancestral pro- 
perty, it was sent to the Collector. In the 


meantime on 24bh September 1928 the Court- 
of Wards representing the superior proprie- 
tor of village Acbecha obtained a decree for 
under-proprietary rent against Ghazanfar 
AH Khan and, in execution of that decree, 
purchased the under-proprietary rights on 
20 th September 1934. It is important here- 
to note that Rani Kaniz Abid or the Court 
of Wards which represented her was not 
made a party to the suit or to the execution 
proceedings. 

On 19th August 1935 Rani Kaniz Abid 
(the mortgagee decree- holder) applied to 
the execution Court that the auction pur- 
chaser of the under-proprietary rights (that 
is the Court of W'ards) be made a party in 
her execution case. Her prayer was granted. 
The auction purebasor appealed to this Court 
against the said order, but the appeal was 
dismissed by a Bench of this Court on 9th 
November 1936 (vide Execution of Decree 
Appeal, No. 19 of 1936). After the decision of 
the appeal, the second objection of the 
auction purchaser, which was to the effect 
that the under-proprietary rent wasaobarge 
on the mortgaged property and that the 
mortgaged property could not be sold in 
execution of the mortgage decree was taken 
up and decided by the learned Civil Judge 
against the auction purchaser on 4tb August 
1037 and it is this order which is now under 
appeal before me. The contention on behalf 
of the appellant is that the arrears of rent 
being a’statutory liability it cannot be wiped 
out on the ground that Rani Kaniz Abid 
was not made a party and that the mort- 
gagee is liable to pay the under-proprietary 
rent as it is a prior charge on the property. 
Reliance is placed on a Bench decision of 
this Court reported in 6 o w N 4C9.^ I regret 
I am unable to accept the contention of the 
learned counsel. It is true that under S. 164, 
Oudh Rent Act, where an under-proprietor 
creates any incumbrance and fails to pay to 
the proprietor all or any part of the rent 
subsequently accruing in respect of the land 
subject to the incumbrance, the incam- 
brancer shall be liable to pay to the pro- 
prietor the whole or part of that rent as the 
case may be. This section lays down the 
liability of a mortgagee of any under-pro- 
prietary tenure for payment of arrears of 
rent due to the superior proprietor, but, in 
this case, as I have mentioned, the superior 
proprietor did not make Rani Kaniz Abid a 
party and sned Ghazanfar AH Khan aloaS i 



Singh. 
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obtainiDg a dooreo against him and in exo- 
outioDof that decree parohased the property 
put up for sale. The decretal amount was 
satistied and the liability to pay rent by the 
mortgagee thus came to an end. 

It was conceded by the learned counsel 
on behalf of the appellant that no arrears of 
rent were due. Under S.164, Oudh Rent 
Act, the liability arises when the under.pro- 
prietor fails to pay the rent to the proprietor, 
in other words the charge which is sought 
to be declared on the mortgaged property 
is not due. I am of opinion that the case 
reported in G 0 w n 4<39‘ relied on by the 
learned counsel for the appellant is clearly 
distinguishable. In fact the learned counsel 
frankly admitted that the facts were dis- 
tinguishable, but he contended that there 
were observations in the judgment which 
helped the appellant. In that case the pro- 
perty had been sold under a mortgage decree 
and then a decree for arrears of rent was 
obtained and the Bui)erior proprietor then 
wanted to make the auction purchaser a 
party to the execution proceedings for 
arrears of rent. The decree was still out- 
standing. In the present case, as I have said, 
the mortgagee was never made a party and 
nothing is due. It is difficult to understand 
how the liability can be extended to Rani 
Kaniz Abid when once it has been discharged 

Section 162 . Oudh Rent Act. provides that 
iwhere a decree is for an arrear of rent due 
in respect of an under.proprietary right, the 
|intere8t of a judgment-debtor in that right 
imay be sold in execution of the decree 
|Thu shows that if the under.proprietary 
iholdmg has been mortgaged by the judgment- 
[debtor, the only thing that can be sold is 
itbe interest of the judgment-debtor, which 
m a caw like this would be his equity of 
redemption. The auction purchaser there, 
fore cannot claim priority against the mort. 

any payment 

under the provisions of s. 151 . Oudh Rent 

ft opinion that the sum 

of R8. 712-7.1 cannot be declared a charge, 

I therefore dismiss the appeal with costs. 

g.n./r.k. Appeal dismissed. 
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Benneto: and Ghdlam Hasan JJ. 

Avadh Haj Sinsfh — Appellant 

V. 

Mangrey _ Bespondent. 

Decided on 16th 
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(a) Provincial Insolvency Act (1920), S. 53 __ 
Gift of certain property worth Re. 200 by debtor 

to nilnor son and cousin In 1932 Debtor 

indebted to extent of about Rs. 1130 _ No 
pressure from creditor _ No debt a decretal 
M «i{» «x«cution of decree pending at time 
of gift _ Deed of gift given effect to and donee 
put in possession -Amount of debts at time of 
insolvency petition in 1937 almost same as in 
1932 — Gift held not colourable or fictitious. 

At the time of making a gift of ceruin property 

ID 1932 the debtor was mdebtod to the extent of 
about Rh. 1130. Ther.j was nothing to ebow that 
at the time of the gift the debtor was under anv 
ptcasuro from bis creditors which led him to make 
the gift in question; or that any of the debts was a 
decretal debt or that there wn^i any execution of 
dwree^nding against him. The d.red of gift was 
gtvaa to aD(] the doneoa wero nut in posses* 
amount of iudobteJuess of the debtor 
at the time of his insolvency petition in 1937 was 
almost the same as in 1932 ; 

Held that the gift deed was not fictitious or 
colourable. j c 2] 

insolvency Act (1920), Ss. <1 
and 53 — Question as to fictitious character of 
transfer not falling under S. 53 — Court can 
nevertheless try it under S. 4. 

It is open to an insolvency Court to try a oues. 

ofTh^tr" ^ fictitious cLracter 

8 83 (■« not fall under 

23 A I R 1935 Bom 316: ('36) 23 ATR 
^936 Rang 64; (^34) 21 AIR 1934 Nac 47- rsitiR 

(PBl^Sz AIR®1929 All 105 

(PB). o«. fp ^05 jj 

a. B. Bajpax — for Appellant. 

Jl/a/m6ir Prasad Srhaatava — for Respondent. 

Judgment. — This appeal arises out of 
an order dated 2Gth February 193S passed 
by the District Judge of Gonda allowing 
the objection of the creditor, respondent 

that the property in dispute belongs to the 
insolvent. The insolvent has appealed. The 
material facts are that Avadh Raj Singh 
the appellant, executed a registered deed of 
gift on 15th December 1932 in favour of his 
minor son Raj Bahadur Singh and his 
wusin Bharat Smgh. under which he trans- 
ferred his under.proprietary tenure mea. 
suring 6.20 acres, 35 trees without land, a 
house and a phulwari situate in village 
^raiyan and a grove in village Bangaon. 
JiV? “k property is stated in the 

p ® 23rd January 1937 

Avadh Singh filed a petition for inaol. 
yenoy. He was declared insolvent on I3th 
March 1937. On I8th May 1937 Mangrey. one 

01 tbe creditors — now respondent filed 

an application for permi.ssion to file a regu. 
lAr suit for cancellation of tbe deed of gift, 

Xhis permission was granted on I3th July 
1937. Instead of filing a regular suit Man 
grey filed an application on 2Gth October 
1937, purporting to be under ss. 4/53 Pro 
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vincial Insolvency Act. The receiver re- 
ported upon this application : 

As the petition was presented more than font 
years after the transfer no action nnder S. 63, 
Provincial Insolvency Act, can be taken bat the 
question can be decided by the insolvency Court 
under B. 4 of the said Act. 

The learned District Jndge framed three 
issues in the case. The first two issues 
related to the question whether the deed of 
gift was a fictitious document which was 
never given effect to and whether the in- 
solvent remained in possession of the pro- 
perty which the deed of gift purported to 
transfer. Issue 3 related to the question 
whether the deed of gift could be annulled 
nnder S. 4, Insolvency Act. Issues l and 2 
were taken together and the finding on 
these issues was that the deed of gift was a 
fictitious document executed by Avadb Raj 
Singh with the intention of saving his pro- 
perty from the creditors. The learned District 
Judge also held that the transfer could bo 
set aside where it is found to be fictitious. 
The result was that ho allowed the objec- 
tion bolding that tbe property in question 
belongs to tlie insolvent. 

On behalf of the insolvent it has been 
contended that the finding upon the ficti. 
tious character of the gift is not justified 
by the materials on the record and that 
there is no finding in respect of the posses- 
sion of the property covered by the deed 
of gift. We are of opinion that this conten- 
tion must prevail. It is in evidence that 
the mutation of names was effected in 
favour of the donees in respect of the pro- 
perty gifted. Lalta Prasad, the patwari, 
states that no khewat stands in the name 
of Avadh Raj Singh after the date of the 
gift and Avadh Raj Singh no longer retains 
possession over the gifted property. Ac- 
cording to the patwari, Avadh Raj Singh 
does not live in Saraiyan since the date of 
the gift but lives in another village Rangoon. 
He also states that Avadh Raj Singh does 
not stay with bis minor son who really lives 
with Bharat Singh’s mother. The evidence 
of the insolvent is also to the same effect. 
He repudiates the fact that the deed of gift 
is fictitious and states that he has been 
living in village Bangaon since the date of 
the gift away from his wife and son and 
that be has not been in possession of the 
gifted property since the date of the gift. 
Mangrey also came into the witness box 
and produced two witnesses in support of 
his objection. Mangrey admits that Bharat 
Bingh is employed in Karachi for the last 
five or six years and that the minor son Raj 


Bahadur Singh lives with Bharat Singh's 
mother in village Saraiyan. Mangrey pro- 
fesses ignorance of the entries in the khewat 
and states that be has made no enquiries 
about it. His two witnesses Bhagwan Das 
and Mandhata are nob reliable witnesses. 
Bhagwan Das admits that there has been 
litigation between him and the insolvent. 
Mandhata belongs to a different village. 

We have carefully considered the evi- 
dence about possession produced by both 
parties and are satisfied that there is no 
satisfactory and reliable evidence on behalf 
of the creditor, which throws any doubt 
upon the genuineness of the khewat entries 
and the evidence of the patwari, who defi- 
nitely states that Avadh Raj Singh has 
never had possession since the date of the 
gift over the gifted property. The existence 
of the khewat entries also shows that the 
deed of gift has been given effect to. Avadh 
Raj Singh stated before the Court that ex- 
cepting a debt of Rs. 50 bis debts at the time 
of the gift in 1932 were the same as given in 
the schedule attached to bis application for 
insolvency. The total of these debts, minus 
the debt of Rs. 50, comes to about Rs. 1130. 
There is no evidence on the record to show 
what was the value of the entire property 
owned by the insolvent at the date of the 
gift. The learned Judge says that the insol- 
vent was heavily indebted at the time, and 
he considers the gift of the property by a 
father in favour of bts only minor son as 
most unusual. The amount of indebtedness 
admitted by the insolvent does not show 
that the insolvent was under any pressure 
from his creditors which led him to make 
the gift in question ; it has not been shown 
that any of the debts was a decretal debt 
or that there was any execution of decree 
pending against the insolvent. The property 
was transferred in equal moieties between 
the son and the cousin, and we do not see 
that there are any circumstances proved in 
this case to show that the deed of gift was 
executed merely as a cloak to save the pro- 
perty from the hands of the creditors. It 
must be borne in mind that a son is under 
a pious obligation to pay his father s debts 
unless they are tainted by illegality or im- 
morality. A transfer of property to the son 
by means of a gift would not absolve the 
son from his liability to pay such debts. 

Having regard to the oiroumstanoes ot 
this case, we are satisfied that there is no 
evidence whatsoever to show that the deed 
of gift is a fictitious or colourable 
tion which was not intended to take effect. 


i 
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We therefore hold that the insolvent has 
got no interest in the property gifted. As 
regards the other qaestion whether an in- 
solvency Court has jurisdiction under S .4 to 
go into the question involving the fictitious 
or genuine character of the transfer oxe. 
cubed by the insolvent even though more 
than two years have elapsed before the date 
of the insolvency, we need only refer to AIR 
1935 Bom 316,^ A I R 1936 Rang 54* and A I R 
1934 Nag 47.* A Bench of this Court in A I R 
1931 Oudh 124* following the view taken by 
Sen J. in 61 ALL 650,® held that where the 
transfer was intended not to be operative 
from the beginning and the insolvent had 
remained in possession of the property, the 
receiver may apply for its annulment. We 
are of opinion therefore that it is open to 
jan insolvency Court to try a question under 
, 8 . 4 , Provincial Insolvency Act, relating to 
ithe fictitious character of the transfer even 
itbough it does not fall under s. 53 , Provincial 
Insolvency Act. The result is that wo set 
aside the order of the learned District Judge 
and allow the appeal with costs. 

G.n./r.k. Appeal allowed. 

1. {’86) 22 A I R 1936 Bom 81G : 167 I 0 C80 : 87 
Bom L R 478, Raojl Bapuji Pandarkar v. K. L. 
Bawacbckar. 

2. (’36) 23 AIR 193G Rang 54: 161 I C 687, Maung 
Ba E V. Maung KyJ, 

3. {’34) 21 A I R 1934 Nag 47 ; 141 I 0 6G7, Mt, 
Basantibai v. Ramrao Krishna Rao. 

4. (’31) 18 A I R 1931 Oudh 124 : 181 I C 433 : C 
Luck 614 : 8 0 W N 147, Abul Hasan Khan y. 
Rajbir Prasad. 

5. (’29) 16 AIR 1929 All 106 : 113 I C 819 : 61 All 
660: 1929 a LJ 156 (PB), Anwar Khao v, Muham* 

mad Kban. 
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Yorke and Agarwal JJ. 

Bishambharnath and others 

Plaintiffs — Appellants 

V. 

Kunwar Sri Prakash Si7igh and another 

— Defendants — Respondents. 

Appln. No. 135 of 1941, Decided on 
25th April 1911. 

(a) Res judicata— Court determining value of 
suit at certain figure and linding it beyond its 
jurisdiction returning plaint for presentation to 
proper Court— Plaintiff not questioning Court’s 
decision as to valuation by appeal and present* 
ing pla nt in other Court — First Court’s deci- 
sion held could not operate as res judicata, 

The Court In which the suit was filed determin. 
« tbo valuation of tfao suit at a certain figure and 

finding it beyond its jurisdiction returned the plaint 

for presentation to proper Court. The plalntlO did 
not question the correctness of tho valuation dotor- 


mined by the Court by filing an appeal against it 
and presented the plaint in another Court : 

Held that tho first Court’s valuation of the suit 
at a certain figure could not operate as res judi- 
cata. [P 400 0 1] 

(b) Suits Valuation Act (1887 as amended by 
U. P. Act 7 oi 1939), S. 4 — Suit for declaration 
that certain villages are subject of public and 
not private trust— Suit falls under S. 4 — Value 
ior jurisdiction held thirty times the land re- 
venue of villages. 

A suit for a declaration that certain villages aro 
tho subject of a public trust and not a private trust 
falls within the purview ol S. 4 and benco tho 
valuation of tho suit for purposes of jurisdiction 
must bo thirty times tho land rovenuo payable in 
respect of tho suit villages in accordance with tho 
rules framed under 8. 3 of the Act : 11 Mad 266, 
Expl [P 407 c 1] 

B. P. M\$ra — for Appellants. 

Mahahir Prasad Srivastava 

(or Respondents. 

Order. — By our order of 2 ist March 1941, 
we held that tho question raised by appli- 
cation on behalf of the respondents, No. 135 
of 1941, should bo decided as a preliminary 
question in \’iow of the fact that it would 
affect the question whether the record should 
be printed or not. The question raised in 
this application is in regard to the valua- 
tion of the present suit for the purposes of 
jurisdiction. The suit was originally filed as 
regular suit No. 160 of 1938 in the Court of 
the Munsif, Biswan, Sitapur, and the prayer 
was that a declaration be granted that the 
trust created by Thakur Fateh Singh on 
4th December 1899, by his will in respect of 
villages Ulra and Dafra with the hamlets 
thereof is a public trust and not a private 
trust. The plaintiffs in instituting this suit 
valued it for purposes of jurisdiction at 
Rs. 500. The suit was one falling within tho 
purview of Art. 17 of Soh. 2 , Court.fees Act, 
and for purposes of court-feo was stamped 
with a court.feo of Rs. 15. In tho trial Court 
the defendant (father of the present respon. 
dents) objected to this arbitrary valuation 
of the suit for purposes of jurisdiction, and 
after considering the matter the Munsif on 
llth January 1939, held that for purposes of 
jurisdiction the suit was incorrectly valued 
and was beyond his jurisdiction. He took 
the view that for the purposes of jurisdic- 
tion the suit was to bo valued, according to 
the value of the subject-matter which ac- 
cording to Government rules would be thirty 
times the land revenue of the villages in 
suit, and would therefore amount to about 
Rs. 47,610, the land revenue being Rs. 1537 , 
Tho plaint was returned to the plaintiffs for 
presentation in the Court having jurisdic- 
tion to entertain the suit and the plaintiffs 
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presented their plaint in the Court of the 
Civil Judge, Sitapur, but again failed to give 
it a valuation for purposes of jurisdiction 
other than an arbitrary valuation. This time 
they selected the figure of Rs. 6200. The de- 
fendants took an objection to the valuation 
of the suit and an issue was framed and de- 
cided by the learned Civil Judge who held 
that the proper valuation for purposes of 
jurisdiction was not Rs. 5200 but Rs. 47,Gio, 
being thirty times the land revenue of the 
property in suit. 

The plaintiffs* suit was dismissed and the 
plaintiffs have come to this Court in first 
civil appeal and they have again valued 
their appeal for purposes of jurisdiction at 
Rs. 5200. The effect of this is that only a 
type-written record will bo prepared and 
DO appeal will lie from the decision of this 
Court as of right to their Lordships of the 
Privy Council. Learned counsel for the res- 
pondents has put forward two main conten- 
tions. The first is that the appellants are 
bound by the decision of the Munsif who 
returned the plaint to them, since they have 
never appealed against thatdecision. Second- 
ly ho has urged that it is not open to the 
plaintiffs. appellants to put an arbitrary 
valuation on the appeal for purposes of 
jurisdiction. As regards the first point we 
are not impressed with the contention that 
there is any question of res judicata about 
the matter. All that the Munsif could de- 
cide was that the suit was not within his 
jurisdiction. He was not entitled to arrive 
at any finding which would be binding on 
the Civil Judge in this matter. In the Court 
of the Civil Judge the decision of the Munsif 
on this point could not, in any circumstance, 
operate as res judicata nor was it so treated 
On the other hand, on the merits the mat- 
ter appears to us to he entirely free from 
doubt, and learned counsel for the appel- 
lants has not put forward any argument 
which seems to have any force at all. He 
admits that for purposes of jurisdiction this 
suit falls within the mischief of S. 4, Suits 
Valuation Act (Act 7 of 1887) os modified up- 
to-date by U. P. Act 7 of 1930. Section i of 
the Act provides that : 

Suits mentioned in paras. IV (a), IVA, IVB, V, 
VA, VB, VI, VIA, VIII and X (d) of 8. 7 and 
Arts. 17, 16 and 19 of Bch. 2, Court- fees Act, 1670, 
as in force for tho time being in tbo United Pro- 
vinces, shall be valued for the purposes of jurisdic- 
tion at tbo market value of the property involved 
in or aOectod by or the title to which Is affected by 
the relief sought or at tbo amount involved in or 
at^ted by or the title to which Is affected by the 
relief sought, and luoh value shall in tbo case of 


A. I. R. 

land be deemed to be the value as determinable in 
accordance with the rules framed under 8. 3. 

(It is those rules of course which lay down 
that the valuation shall be thirty times the 
land revenue.) Learned counsel has made 
a vain attempt to introduce into Section 4 
the idea of a notional value which is to be 
found in the Court. fees Act in certain cases. 
Section 4, Suits Valuation Act, however 
leaves no room whatever for the idea of a 
notional value. In the present case the sole 
question for decision is whether the title 
as trustee of the two villages in suit vests 
in the public or in private persons, that is 
whether they are the subject of a public trust 
or a private trust. Tho position then is that 
the title to these villages is affected by the 
relief sought and therefore the valuation for 
the purposes of jurisdiction is the market 
value of the property itself. Learned coun- 
sel might possibly have put forward tbo 
argument that the valuation for the pur- 
poses of jurisdiction was to bo sought for 
under tbo second head, that is with refer, 
once to the amount involved in or affected 
by or tho title to which is affected by the 
relief sought, but he has done nothing of 
tbo kind. Fie has merely sought to show 
that it is impossible to give anytliing but 
an arbitrary value to the relief of a declara- 
tion that property is the subject of a public 
trust and not of a private trust. That argu- 
mont, however, is entirely irrelevant and it 
was doubtless to obviate arguments of this, 
kind that s. 4, Suits Valuation Act, was 
amended and worded as it now stands. 
Learned counsel sought to rely on ll Mad 
2GG.* In that case their Lordships of tho 
Madras High Court, after referring to a case 
in which it was held that a suit to remove 
a karnavan is not a suit to recover tarwad 
property and to be valued as such, but is a 
suit which asks for a relief that is incapable 
of valuation, and that the valuo put on it 
by tho parties was tho one to bo adopted, 
wont on to say : 

TboBe decisions (thnt is, this nod tbo ono previ- 
ousiy referrod to) proceed on tbo viow that possession 
is always in tbo tarwad and that tbo subjoot- 
matter of Ibo suit is not tbe land but an Interest 
in it, Damoly, tbo ri^bt to DiaDagomont which is 
not capable of valuation. But it does not follow 
that a District Munsif baa jurisdiction over every 
salt for tbo removal of a karnavan though tho 
tarwad property to bo managed is very considerable 
In valuo. Tho right of managomont must, from 
the nature of things, rise lo valuo In proportion to 
tho valuo of the property to bo managed. It Is not, 
therefore, unreasonable to taka Into oonslderation 
tho value of tho property and to see that tho value 
put by the parties on tho right of managemont for 

1. CaS) 11 Mad 86C, Lisboa v. Raman, 
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the purpose of juriediotioo la boua fide and il booa 
fide to adopt It aa the value of the eubjeot>mattor 
for purposes of jurlsdictiou. TbeSubordioate Judge 
■was wrong In bolding that because the subject- 
matter is incapable of precise valuation, the Dis- 
trict Munsif bad necessarily jurisdiction over the 
suit. 

This case is, if anything, helpful to the 
respondents and not to the appellants. It 
was decided as far back as 1837 and the 
question which was then in doubt as to the 
proper jurisdictional valuation of such a suit 
is exactly the question which has been set 
at rest by the enactnoent of S. 4, Suits 
Valuation Act, in its present form. We have 
no doubt that the appeal has been incor- 
rectly valued at Rs. 5200 for purposesof juris- 
diction. The proper valuation is Rs. 47,610 
being 80 times the land revenue. We allow 
the application and direct that the appel- 
lants shall within one week from this date 
jamond their petition of appeal in accordance 
with this order. Should they fail to do so, 
the appeal will be put up for orders of dis. 
missal. 


O.N./R.K. 


Application allowed. 
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Bennett and Ghulam Haban .TJ. 

L. Sudaman Prasad — Applicant 

v. 

Mohd. Abdul Alim — Opposite Party. 

Privy CJouncil Appeal No. 16 of 1939, Decided 
ou 3td March 1941. for leave to appeal to His 
Majesty lo Council against decree of High Court 
D/. Ist September 1989. ' 

Civil P. C. (1908), S. 110, para. 2 - Meaning 
explained —-<8. 110, para. 2 means that suit to 
satisly its conditions must involve rights and 
claims to property which are worth Rs. 10.000 
or upwards and not that rights should affect 
property value of which is Rs. 10.000 or un- 
wards. ^ 

SrotioD no, para. 2 Is intended to extend the 
prlvUego given by para. 1 only to cases where a 
claim regarding rights of Rs. 10.000 or upwards 

V inu"' ‘hough not diroct- 

M must involve rights and claims to 

W 000 and upwards, not that the rights afloct pro. 
forties whow value is Rs. 10.000 and upwards. It 
U the extent to which the decree or order operates 

applicant that determines 
whether the decree or order is subject to appeal 
or not and whatever the value of the property in 
rospeot of which a claim or question is invcdv<i in 

value of the loss or detriment which the appli. 

i.**? P““'U8 ‘ho doeteo^or 
in. M t “*hs to be relieved by 

His Majesty In Council. Is Rs. 10,000 or upwards- 
6 Bom L R 403 ; ('18) 6 A I R 1918 Mad 6*19 • 
(’89) 96 A I B 1980 Mad 006 ; (’28) 10 A I R 1923 
Lah 280 and (’34)21 A I R igsi Rang 292. iW. 
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(’16) 3 A I R 1916 Mad 985, Expl.i {'37) 24 A I R 
1937 AU 169, DUsent. [P 408 C 1, 2) 

The creditor obtained a simple money decree with 
interest for a sum of Rs. 9957.5-3. Objoctiona to the 
execution of tho decree against the property which 
was valued at Rs. 15,000 were allowed on tho 
ground that tho properly Uing wakf was immune 
from attachment and sale. In the petition for 
leave to appeal to His Majesty in Council bv the 

Held that the tost laid down in S. 110, para. 2 
was not satisfied. 409 C 1) 

L, S, Misra and S, iV. Srivastava — 

for Applicant. 

Mohaviniad Aynb — for Opposite Party. 

Ordor, — This is a petition for leave to 
appeal to His Majesty in Council against 
tho decree dated ist September 19 . 39 , passed 
by a Bench of this Court in an execution of 
decree appeal. On 8rd April 1933 , the peti- 
tiouer obtained a simple money decree 
against one Morajuddin for a sum of Rs. 9250 . 
On 23rd May 1935, Merajuddin died leaving 
a widow. Mt. Matin-un-nisaa. In execution 
of the decree the petitioner attached mahal 
Amat-uz.Zahra in village Bhanpur on 2l6t 
October 1935 for recovery of the decretal 
amount with interest, namely Rs. 9957 . 5 . 3 . 
The mahal in question is stated by counsel 
for the petitioner to have been valued at 
Rs. 15.000. On 5th February 1936, Mt. Matin, 
un-nissa Clod objoctiona under s. 47 , Civil 
P. C-, objecting that the property being 
wakf was not liable to attachment and sale. 
The Civil Judge rejected tho objections, 
holding that the property was not wakf. 
This decision was reversed on appeal by a 
Bench of this Court and it was held that 
the property, which was the subject-matter 
of attachment, was wakf property. By the 
present petition the petitioner decree, holder 
desires permission to appeal to His Majesty 
in Council. Paragraphs 6 and 7 of the peti 
tion show that the petitioner prays for 
leave under one or other of the grounds 
stated in 6. 110 , Civil P. C. 

Learned counsel on behalf of the peti- 
tionor. however, has conBuod his case only 
to para. 2 of 8 . no. Civil P. C. It is argued 
that para. 2 of S. no applied to the case, 
namely that the decree or final order in- 
volvCT. directly or indirectly, some claim or 
question to or respecting proiierty of like 
amount or value. Tho contention urged on 
behalf of the petitioner is that although tho 
value of the subject, matter in appeal to tho 
Lhief Court was stated as less than Rs. 10,000 
the decree passed by this Court involves 
directly or indirectly the question that the 
petitioner is entitled to sell the attached 
property of the value of more than Rs. 10,000 
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for the satisfaction of the decretal amotint. 
We are uoable to accede to this argument. 
It was held by Sir Lawrence Jenkins C. J. 
in f> Bom L R d03' that to determine the 
value prescribed by s. 596, now correspond- 
ing to s. no, Civil P. C., the decree is to be 
looked at as it affects the interests of the 
party prejudiced by it. Where the detriment 
to the party seeking relief is estimated at 
less than Rs. 10,000, the value of the matter 
in dispute in appeal is not of the prescribed 
value, the decree itself does not involve any 
claim or question to or respecting property 
of the prescribed value, and the case does 
not fulfil the requirements of s. 590 of the 
Code. That was a suit for a declaration and 
partition in which it was held that the pro- 
perty belonged to the estate of the deceased 
and the plaintiff’s interest therein was a 
one-tbird. At page 406 it was observed : 

The argaincDt has been that inasmuch as the 
whole property is valued at Rs. 12,000 there is a 
compfianco with the terms of 8. 696, though the 
loss to the defendant by reason of the decree is 
limited to one-third of that property and profits. If 
woweretogiveefiocttotbocoDtcntions urged before 
as it would follow that if the solo subject-matter 
Id dispute wore an casement of trifling value, but 
affecting property worth Rs. 10.000 or upwards 
then a right to appeal to His Majesty in Council 
under the Civil Procedure Code would exist. 

This decision was followed in a Bench 
decision of the Madras High Court in 40 1 c 
= A I R 1918 Mad 082^ where it was held 
that para. 2 of s. no. Civil P. C., is intend- 
ed to extend the privilege given by para, l 
only to cases where a claim regarding rights 
of Rs. 10,000 or upwards in value is involved 
indirectly, though not directly. Paragraph 2 
means that the suit must, to satisfy its con- 
ditions, involve rights and claims to pro- 
perty which rights and claims are worth 
Hs. 10,000 and upwards, not that the rights 
affect properties whose value is Rs. 10,000 
and upwards. This view was further con- 
firmed in A 1 R 1938 Mad 666.^ To the same 
effect is the decision of a Bench of the 
Lahore High Court in A 1 R 1923 Lah 286.^ 
The matter was discussed at some length in 
A I R 1934 Rang 292® where it was held that 
under 8. 110 it is the extent to which the 

1. (’04) 6 Bom h R 403, John Joseph Do Silva v, 
John Joseph Do Silva. 

2. (’18) 6 A I R 1918 Mad 032 : 40 I 0 680 : 33 
M L J 481, Appala Raja v. Rangappa Naiokor. 

3- (’38) 26 AIR 1938 Mad 666 : 182 I O 918 • I L R 
(1988) Mad 923 : (1938) 1 M L J 728, Snkklra 
Ooundan v. Palani Qoundan. 

4 . (*28) 10 AIR1923Lab 286:75 10654, Dhanna 
Mai V. Lala Motl Bagar. 

^ ® 292 : 12 Rang 86S, 

" O. Oalliara v. A, M. M. Murngappa Ghotty. 


Mohd. Abdul Alim A. i, r, 

decree or order has operated to the prejudice 
of the applicant that determines whether 
the decree or order is subject to appeal or 
not, and whatever may be the value of the 
property in respect of which a claim or 
question is involved in the appeal, no appeal 
lies under s. iio unless the value of the loss 
or detriment which the applicant has suf. 
fered by the passing of the decree or order, 
and from which he seeks to be relieved by 
His Majesty in Council, is Rs. lO.OOO or up- 
wards. Reliance has been placed on behalf 
of the petitioner in 99 Mad 843.® We are 
quite unable to see how this decision sup- 
ports the contention of the petitioner. Sir 
John W'allice C. J. observed : 

The word9"involvedirectly” contained fnpara.2 
of 8. 110 of the Code, cannot bo read as including, 
cases which involve nothing but the actual subject- 
matter in dispute In the appeal ; 

while Srinivasa Ayyangar J. observed : 

If the operation of the decision is confined only 
to the particular object matter, cl. (2) of 8. 110 
docs not apply, and unless the case satisfies tho 
conditions in ct. (1), there is no right of appeal. 

If the decision, beyond awarding relief In respect 
of the particular object matter of the suit, aflccts 
rights in other properties, cl. (2) would apply; also 
If the matter in dispute is one which is incapable 
of valuation as in the case of oasements, cl.(2)may 
apply. 

Reference has also been made to a deci- 
sion of the Allahabad High Court in I L R 
(1937) ALL 405.^ There it was held that the 
condition laid down in para. 2 of s. 110 , Civil 
F. G., is independent and self-sufficient, and 
is not in any way dependent on the fulfil- 
ment of both or either of the conditions in 


para. 1 . Even if none of the conditions men- 
tioned in para, l is fulfilled, but the sole 
condition mentioned in para. 2 is fulfilled, 
namely that the decree sought to be appealed 
against to the Privy Conncil involves directly 
or indirectly some claim or question to or 
respecting property of the amount or value 
of Rs. 10,000 or upwards, the requirements 
of 8 . 110 regarding valuation are complied 
with. In that case the plaintiff sued to 
enforce a charge and obtain a decree for sale, 
with option to sell any part or the whole 
of the mortgaged property. The amount 
claimed by tho plaintiff which was decreed , 
to him was loss than Rs. 10 , 000 . Tho total 


value of the mortgaged property which he 
was entitled to sell being over Rs. 10,000 it 
was held that the decree involved, di rectl y 

sTTie) 8 A I R 1916 Mad 986 J 81 I O 296 : 89 
Mad 648 : 80 M L J 817, Bubramanla Ayyar v, 

Bellammai. - t t> 

7, (’87) 24 AIR 1987 All 169 : 167 I 0 670: I L B- 
(1987) All 403 : 1937 A L J 88, Nadir Hasalo v. 
Manlolpal Board, Agra. 
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or indirectly, some claim or question to or 
respecting property of the value of Bs. 10,000 
or upwards, and the valuation test laid down 
by 8 . 110 was satisfied. The plaintiff had 
prayed in the plaint for a decree for sale of 
the entire mortgaged property on the ground 
that the sum due to him was a charge on 
the same and that he was entitled to put 
up the whole property for sale. The learned 
Judges held : 

We find it very difficult to hold that the High 
Court’s decree does not directly or indirectly involve 
some claim or question to or respecting property of 
the value of Rs. 10,000. 

No reference was made to the decision of 
Sir Lawrence Jenkins C. J., or to any of 
the Madras decisions. We regret we are 
unable to follow the view taken by the 
Allahabad High Court and bold in the cir. 
cumstances of the present case that the test 
laid down by para. 2 of 8 . lio. Civil P. C., 
has not been satisfied. The result, there- 
fore, is that this application is dismissed 
with costs. 

Q.N./r.k. Application disynissed. 


(28)A. I. R. 1941 Oudh 409 

Yobke j. 


Nasimullah — Accused — Applicayit 

V. 

Emperor through Prem Narain Com- 

plainant — Opposite Party, 

Criminal Rovn. Appln, No. 147 of 1940, Decided 
on 18th March 1941, from order of Addl. Sees 
Judge, Kheri. D/- 26th October 1940. 


(a) Criminal P. C. (1898), S. 347_Prosecu. 
tion by Crown— Case conducted by Prosecuting 
Inspector — Application lor committing case to 
Sessions must come through Prosecutin^r Ins^ 
pector. ^ 


Where in a prosecution by the Crown the ca 
is cooduoted by the ProbCcutiDg Inspector it is n 
open to tho complainant to filo an application f 
ooDimlttlng tho case to the Sessions himself T 
application must come through tho Prosecutii 
Inspector. [P410 0 

(b) Criminal P. C. (1898), Ss. 436 and 437. 
Words l^urther Inquiry” in S. 436 apply to a 

discharge mention. 
* ./if' ^36 no question of pr 

judJee to accused arises-Distinction betwe. 
Ss. 436 and 437 — Object of S. 437 slated. 
Prims facie, the words ''further inquiry*' 

with the poBsIblo exception of a discharge me! 
tionrf in B. 487, that is to say, It covers cases 
discharge under Ss. 203 and 204 or under 8. 2f 

or under B 209. Criminal P. C. In none of the 

question of prejudice to tl 
^UMd against whom an order is made after 1 
““ /'PPo'tanity of showing cause wh 
such order should not be made because the diro 
lion lor making of further inquiry clearly meat 


that DO final order can be passed against such a 
person without such further inquiry. The clear 
distinction between Bs. 48G and 437 is that S. 437 
contemplates a case in which there has already 
boon a completed inquiry under the provisions of 
Ch. 18, Criminal P. C., followed by an order of 
discharge in a case triable exclusively by tho Court 
of Session. Tho object of S. 437 is to enable the 
Sessions Judge in such a case to order commit- 
ment for trial without tho necessity of a fresh and 
unnwessary inquiry. Tho procedure contemplated 
by S. 437 may bo eicber in a proceeding under 
Ch. 18 or in a case in which the accused has been 
tried out and convicted or acquitted on other 
charges in a warrant case. Such discharge neay be 
either express or by implication. [P 411 C 1,2] 

(c) Criminal P. C. (1898), Ss. 437 and 347— 
Essential point for action under S. 437 or S. 347 
is to see that accused’s rights are in no way 
prejudiced— Interference under S. 437 in midst 
of trial deprecated— Order under S. 437 held not 
justified. 

Tho essential point either for a Magistrate acting 
under S. 347 or for a Sessions Judge acting under 
8. 437 is to make certain that the rights of the 
accused are in no way prejudiced. An interference 
under S. 437 with a trial, while it is actually going 
on, must be deprecated and oven if such iv power 
exists it should only bo exercised in rare cases : 
(’81) 18 AIR 1981 All 434 ; (’40) 27 AIR 1940 Lah 
889 and (’26) 13 A I R 1926 Oudh 194. Ref. on. 

[P411 0 2 ; P 412 C 1.2} 

In a case under 8. 307, Penal Code, the police 
prosecuted tho case to the Court under S. 377 read 
with S. 611, Penal Code, and the Magistrate in 
due course took up tho trial as for a warrant case. 
Ho beard arguments prior to the framing of a 
charge and it was urged before him that a prima 
facio case had been established not only under 
S. 377 read with 8. 611 and S. 323, Penal Code, 
but also under 8s. 367 and 307 or 308, Penal Code. 
The Magistrate however framed charges under 
Ss. 377/511 and 323, Penal Code, only and fixed s 
date for further cross-examination of the prosecu- 
tion witnesses. On the following day, the com- 
plainant applied to the Magistrate to commit the 
case to the Sessions Court on charges under Ss. 867 
827 and 807 or 308, Penal Code, in addition to 
tho charge under S. 877/611, Penal Code. Tho 
Magistrate returned the application to tho com- 
plainant with an endorsement ‘‘Returned. It must 
come through P. I.” On the very next day. the 
complainant filed an application in revision under 
Ss. 435 and 437, Criminal P. C. Tho Additional 
Sessions Judge under S. 437 directed the accused 
to bo committed for trial upon charges under 
8s. 867 and 307, Penal Code : 

Held that the order directing committal was 
not juatifi^ in the circumstances of the case. Nor 
was it justified by S. 437 in a case which was in 
the middle of its hearing. [p 412 0 1] 

Siraj Husain — for Applicant. 

Government Advocate — for tho Crown. 

A. N. M ulla — for Opposite Party (Prem Narain). 

Order — This is an application in revi. 
sion by one Nasimullah against an order of 
the Additional Sessions Judge of Kheri, 
directing under s. 437 , Criminal P. C., that 
the Magistrate should commit tho present 
applicant to the Court of Session for trial 
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on charges under ss. 367 and 307, LP. C., 
in addition to charges under Ss. 877/511 and 
323 which had already been framed against 
him. This case arose out of a first informa- 
tion report filed on 29th June 1940, and 
registered as a report of an ofiFence under 
S. 307, I. P. C. The report was made by 
Jagat Narain Gupta in regard to an oflfence 
said to have been committed by the present 
applicant Nasimullah against bis brother 
Prem Narain. The story told was that Nasi- 
mullah wanted to have unnatural inter- 
course with Prem Narain and kidnapped or 
abducted him for that purpose. The boy 
refused to allow unnatural intercourse and 
the applicant was said to have throttled 
him so that he became unconscious. The 
boy Prem Narain was sent for medical exa. 
mination on 30th June and on 18th July 
the police prosecuted the case to Court under 
S.877 read with s. 511, and the Magistrate 
in due course took up the trial as for a 
warrant case. On IGth September he beard 
arguments prior to the framing of a charge 
and it appears to have been urged before 
him that a pritna facie case had been esta- 
blished notonly under S. 377, read with s.511 
and S.323, but also under Ss. 3G7 and 307 or 
30^, Penal Code. The Magistrate, however, 
on 23rd September framed charges under 
Ss. 377/511 and 323, Penal Code, only and 
fixed ith October for further cross-examina- 
tion of the prosecution witnesses. On the 
following day, 24 th September, Mathura 
Prasad, guardian of Prem Narain, applied 
to the Magistrate to commit the case to the 
Sessions Court on charges under 33 . 367 , 827, 
and 307 or 80.3 in addition to the charge 
under ss. 377/511. This application the learn, 
ed Magistrate returned to the applicant 
Mathura Prasad with an endorsement "Re- 
turned. It must come through P. I.” Whe- 
ther or not the Prosecuting Inspector would 
have pressed this application cannot bo 
known as on the very next day, 25 th Sep- 
tember Mathura Prasad filed an application 
in revision under ss. 435 and 437 , Criminal 
P. C., in the Court of the Additional Ses- 
sions Judge of Kheri. 

The Additional Sessions Judge has written 
a lengthy order and has ultimately come to 
the conclusion that he had the power under 
8.437, Criminal P. C., to direct that Nasi- 
mullah applicant be committed for trial upon 
the matter of the charges under ss. 867 and 
307, Penal Code. It is against this order that 
present application is filed. Learned 
Counsel for the applicant contends that 
this order of the Additional Sessions Judge 


is bad in every way, and to a certain extent 
the learned Government Advocate has to 
concede that there is force in this argument. 
It is doubtless the case that under 3.435, 
Criminal P. 0., the Sessions Judge may call 
for and examine the record of any proceeding 
before any inferior criminal Court situate 
within the local limits of his jurisdiction 
for the purpose of satisfying himself as to 
the correctness, legality or propriety of any 
finding, sentence or order recorded or passed, 
and as to the regularity of any proceedings 
of such inferior Court. It is not very clear 
first of all as to what order the learned 
Sessions Judge would be justified in con- 
sidering to be incorrect, illegal or improper. 
There was nothing at any rate very improper 
in the Magistrate's endorsement on the 
application of Mathura Prasad. The case 
before him was being conducted by the 
Prosecuting Inspector, the prosecution being 
by the Crown and any application of the 
kind should necessarily have been made to 
him by the Prosecuting Inspector. Secondly 
it is difficult, to see what irregularity there! 
was in the proceedings of the Magistrate. 
The Magistrate had before him a case in 
which a report had been made, in conse- 
quence of which the police registered a case 
under s. 307, Penal Code, bub the police bad 
chosen to prosecute the case under S.377, 
read with s. 611. It might be that the evi- 
dence suggested the possibility of other 
charges being framed against the accused, 
but if the Magistrate at that stage of the 
case thought that the only charges made 
out prima facie against the accused were 
charges under s.377, read with 38.611 and 
323, Penal Code, that was a view which he 
was perfectly competent to take. It did not 
tie his hands in any way. He was going on 
to allow further cross-examination of the 
prosecution witnesses according to law and 
further to hear such defence evidence as 
might be produced by the accused. It would 
be open to him under s. 847, Criminal P. C., 
if at a later stage ho came to the conclusion 
that the case was one which ought to bo tried 
by the Court of Session, to commit the 
accused under the provisions hereinbefore 
contained, that is the provisions stated in 
chap. 18 of the Code. It seems to me prima 
facie that this was most definitely not the 
stage at which the Sessions Judge should 
have interfered with the discretion of the 
Magistrate. Non-interference could not 
possibly interfere with the ultimate doing 
of justice. Coming now to the order which 
the Judge did proceed to pass having once 
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sent for the record under the provisions of 
S. 485, he conld, of course, send it book with- 
out further comment or with any remarks 
be might think advisable for the guidance 
of the Magistrate or be might take action 
under s. 436 or under S. 487, if either of those 
sections was properly applicable. Section 436 
prescribes that : 

On examining any record under S. 435, or other- 
wise, the Sessions Judge may direct the District 
Magistrate by himself or by any of the Magistrates 
subordinate to him to make, and the District Magis- 
trate may himself make, or direct any subordinate 
Magistrate to make, further inquiry into any com- 
plaint which has been dismiss^ under 8. 203 or 
sub-s, (8) of 8. 204, or into the case of any person 
accused of an offence who has been discharged : 

Provided that no Court shall make any direction 
under this section for Inquiry into the case of any 
person who has becndischarged.unlesssuch person 
has had an opportunity of showing cause why such 
direction should not bo made. 


Prima fiicie the words "further inquiry" 
in para, i of this section are applicable to 
all cases of discharge with the possible ex- 
ception of that case of discharge which is 
jmentioned is 8. 487, that is to say, it will 
.cover oases of discharge under ss. 208 and 
^204 or under S. 268 or under s. 200. In none 
of those oases can there be any question of 
jprojudioe to the accused against whom an 
order is made after he has bad an oppor- 
Itunity of showing cause why such order 
[Should not bo made because the direction 
ifor making of further inquiry clearly means 
that no final order can be passed against 
such a per^n without such further inquiry. 
The position in regard to 8. 437 is very 
different. That section provides that • 

When, on examining the record of any case under 

‘bo Bessions Judge . . . con- 
hidcra that Buch case is triable exclusively by the 
Court of SoBsioD and that au accused person has 
^n improperly discharged by the inferior Court, 
the ^ssioDs Judge ... may cause him to be ar- 
rost^, and may thereupon, instead of dirocting a 
fresh inquiry, order him to be committed for trial 
upon the matter of which bo has bcon. in the opl. 

changed Judge. . .improperly dis- 


Thore are two provisos which do not r 
quire consideration in the present case, 
seems to me that the clear distinction bi 
tween Sa. 486 and 437 is that 8 . 437 conten 
plates a case in which there has alread 
been a wmploted inquiry under the prov 
sions of chap, le followed by an order . 
.discharge m a case triable exclusively 1 : 
the Court of Session. The object of s. 4 ; 
[appears to be to enable the Sessions Jude 
in Buch a case to order commitment fc 
trial without the necessity of a fresh an 
unnecessary inquiry. Such a procedure £ 
18 contemplated by 8. 437 may be either i 


a proceeding under Chap. 18 or in a case in 
which the accused has been tried out and 
convicted or acquitted on other charges in 
warrant case. Such discharge may be either 
express or by implication. The essential 
point either for a Magistrate acting under 
S. 817 or for a Sessions Judge acting under 
8, 437 is to make certain that the rights 
of the accused are in no way prejudiced : 
vide for example the case in a I r 1931 
ALL 484.* That was a case of a complaint 
under s. 363, Penal Code. The prosecution 
witnesses were examined and cross-exa- 
mined. A charge was framed and all the 
defence witnesses were also examined and 
cross-examined. Then the Magistrate acting 
under s. 347, Criminal P. C., amended and 
framed the charge under S. 3C0, Penal Code, 
and committed the accused for trial. It was 
held that ; 

tho procoiure of the Magistrata was not illegal 
The accused had no right of further examination 
and crofis.oxamination to disprove the amended 
charge as every possible defence had been given. 
Tho amended charge must bo deemed to be framed 
uudor 8. 210. After the commitment tho proceed- 
iiiga must bo deemed to be in an inquiry under 
Ohap. Z8 &Dd not in a trial. Further exacnioatiou 
and cross oxaminatlon could be made in the Court 
ct SeasiOQ. 


ihe crucialqueationiD the case waswhe. 
ther there had been any illegality or irregu- 
larity or any prejudice to the accused, and 
it was held that there was no prejudice. 
Strong stress was laid on the same point in 
AIR 1940 Lab 839.* It was held that 

there Is nothing in 8. 847 to suggest that where 
a Magistrate decides to commit under that section 
he should be required to commence proceedings da 
novo under Chap. 18. What is necessary is that as 
soon as a Magistrate acting under S. 347 has made 
up his mind to commit, he should be careful not to 
prejudice the accused by depriving him of tho op- 
^rtunitios provided by Ss. 208 and 212 of oflerino 
defence evidence; and always provided that the re- 
qulroments of 8s. 208. 211 and 212. as well as the 
ormalitios r^uired by 8. 213 of tho Code are care- 
fully observed, there is no reason why a Magistrate 
should be required to take proceedings de novo 
under Chap. 18, Criminal P. C. ^ 


Great stress in all these is laid on the 
importance of seeing that all the provisions 
of chap. 18 are complied with and the inter, 
ests of the accused are not prejudiced by 
hiB being deprived of any of his rights. On 
hand, the order of the learned 
Additional Sessions Judge in the present 
case obviously puts the accused at a great 

(’31) 18 A I R 1931 All 484 : 132 I C 47 • sT 
Cr L J 849 ; 63 All 092 : 1931 A L J 687. Ram 
^buJam V. Emperor. 

2. (’40) 27 A I R 1940 Lah 389 : 190 I 0 761 • 40 
Cr L J 29 : 1 L R (1940) Lab 161 : 42 P L R 714. 
Fazal V. Emperor. ^ 
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disadvantage. The Magistrate has been 
ordered to commit the case for trial at a 
etage when the prosecntion witnesses have 
not been recalled for further cross-examina- 
tion and the original cross-examination, 
was not an adequate examination because 
it was recognised that there would be a fur- 
tber right of cross-examination subsequent 
to the charge. In addition the accused is 
being deprived of his right to produce de- 
fence evidence before the Magistrate. It 
seems to me that apart from the question 
whether S. 437 could at all authorise the 
Sessions Judge to make an order of com- 
mitment at this stage it is obvious that this 
is a case in which he was not justified in so 
doing. If it is the duty of a Magistrate 
acting under 9. 347 to be most careful to 
see that the accused has all the advantages 
which are given to him in an inquiry under 
chap. 18 , it is obviously, one might almost 
say a fortiori, the duty of the Sessions Judge 
to ho most careful not to make an order 
which would have the ofTect of prejudicing 
the interests of tlio accused. In my opinion, 
the order was not justified in the circum- 
stances of the case and 1 am personally also 
of opinion that s. 437 does not justify such 
an order in a case which is in the middle 
of its hearing. Such an order may possibly 
bo justified when a Magistrate has tried out 
a case and has allowed the accused all the 
privileges which are common to a full trial 
in a warrant case and to a full inquiry under 
chap. 18 , but it is certainly not justifiable 
at the stage at which the order was made in 
the present case. In this connection I may 
refer to an early case of this Court, AIR 
192G Oudh 194,^ in which it was hold that 


A. I. B. 

i6 is actually going on, is to be deprecated 
and even if such a power exists it should 
only be exercised in rare oases. The Magis- 
trate is himself seized of the case, he has 
heard the witnesses for the prosecution and 
he may have come to certain conclusions 
about them, but his conclusions are not yet 
final and they will only become final after 
he has beard the further cross-examination 
subsequent to the charge. He is at liberty 
at any stage up to the date on which he 
may either acquit or convict to take action 
under s. 347 in respect of the charges with 
reference to which an application was made 
to the Sessions Judge. The Sessions Judge 
will further himself, in case of conviction 
under other sections, be at liberty to set 
aside the conviction and order a commit, 
ment to Sessions if he thinks the case one 
in which such a commitment should have 
been made. In my opinion, therefore, the 
order of the Sessions Judge cannot be sus. 
tained. I allow this application and set aside 
the order. It will be open to the Magistrate 
to deal with the case according to law in 
whatever way he thinks fit. 

g.n./r.k* Application allowed. 

(28) A. R. 1941 Oadh 412 

Agarwal J. 

Rai Sahib Babu Pirthi Nath — 

Defendant — Appellant 

V. 

Seth A!, n. Nowroji, Plaintiff and 
others^ Defendants — Respondents. 

Second Apponl No. 19 of 1988, Decided on 3rd 
March 1941, agoinet decree of Civil Judge, Mohan- 
lalganj, Lucknow, D/- 27th September 1937. 


where the police chalan coDtains a mention of 
fie. 147 and 304, Penal Code, but the Magietrato, 
after hearing the evidence for the prosecution, 
frames a charge under 8s. 147 and 323, the accused 
cannot bo said to have been diecharged within the 
moaning of 8. 487 and the fieRsione Judge is not 
authorised to order commitment under 8. 487. 
Section 253 suggests that the word 'discharge* 
means absoluto ducharge. A High Court has itself 
power under S. 430 road with S. 428 to order com- 
mitment in a case, and it would obvioualj be the 
proper course for tbo High Court itself to order 
such commitment if the Sessions Judge’s order is 
held to be a proper one; however, tbo action under 
8. 437 or S. 489 for ordering a commitment should 
rarely bo taken in tbo midst of a trial, and cor- 
tainly only when tho failure of a Court to commit 
is shown on tbo face of proceodings to be im- 
proper. 

I would further remark that in my opi- 
{nion such intorference with a trial, while 

Cao) 18 A I R 1926 Oudh 194: 93 I 0 145: 27 
Ot L J 417; SOWN 201, Bilodar v. Emporor. 


(a) Provincial Small Cause Courts Act (1887), 
Art. 35 (j) — Plaintiff’s objections under O. 21, 
R. 58, Civil P. C., to attachment of his machine 
allowed — Plaintiff finding machine useless as 
many parts missing and some broken— Plaintiff 
suing for loss suffered on account of improper 
acts of decree-holder and supurdar, claiming 
price of machine and assessing damages on that 
amount — Suit held one for compensation lor 
illegal attachment and therefore exempt from 
Small Cause Court's jurisdiction. 

After tho rolcaso of bis maebiDS from attach* 
moot on bis objections under O. 21, R. 68, 

P. C., to the samo being allowed tho plaintlfl dls- 
jovored tho roachioo to bo useless as many of its 
jarts were missing while some of them wore broken. 
Ho therefore brought an action alleging that no 
3ad suffered great loss owing to the 
)f tho decrce.holder and tho supurdar, 

)rice of the machine and assessed damages on tn 

imouDt : ... 

Held that tbo suit was for compensation for ilie* 
;al attachment and therefofo waa exempt from in 
uriidlctlon of the BmnU Cause Court : 32 Mad 40 
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and (’80) 17 AIR 1930 Bom 80, Expl . : (’26) 13 A I R 
1926 Lab 150 ; 9 1 C 637; 83 All 806 aod (’17) 4 
AIR 1917 Oudh 172, Rel. on. (P 41* C 1] 

(b) Civil P. C. (1908), S. 100 — Finding that 
party's title Is proved is one of fact, 

A findioi; that party's title is proved being one 
of fact is binding in second appeal. [P 414 0 1] 

(c) Execution — Attachment — Property attach- 
ed by decree-holder damaged while in supur- 
dar's custody — Decree-holder is liable. 

Where the property of the judgment-debtor at- 
tacbed by the decree-holder is damaged while in 
the custody of the supurdar the decreo-holdor is 
liable because since ho got the property attached bo 
is bound to restore it in the condition it was at the 
tlmo of the attachment : 88 All 306, Rtl. on ; (’32) 
19 AIR 1932 P 0 191, Disfiug. (P 414 0 2] 

Sri Ram — for Appellant. 

Ramapal Ram — for Respondent 1. 

Judgment. — This is a second appeal 
from the judgment and decree of the Civil 
Judge, Mohanlalganj, Lucknow. The appel- 
lant Rai Sahib Uabu Pirthi Nath obtained 
a simple money decree against the respon- 
dents Nashim Brothers, lie got a lathe 
attached in execution of his decree. The 
plaintiff. respondent, Seth M. U. Nowrojeo 
preferred an objection under o. 21, R. 63, 
Civil P. C., and claimed the lathe to bo bis. 
That objection was allowed and within a 
year of that order, Seth Nowrojoe brought 
a suit which has given rise to this second 
appeal. U© stated that his machine was 
complete and in working condition when it 
was attached. That after it was ordered to 
bo released in his favour on 8th May 1935 ho 
learnt that some of the parts bad broken, 
and so he applied on 27th May 1935 that the 
respondent Hardeo Bakhsh Singh who had 
been appointed supurdar be ordered to band 
over the machine to him. That he was 
ordered by the Court to see the machine in 
the Golaganj Orphanage where the supurdar 
had taken it, and then he learnt that many 
parts were missing, and some were broken, 
^d the machine had become quite useless. 
Ho stated that he suffered a great loss owing 
to the improper acts of the decree-holder 
and the supurdar. that the machine had 
become useless, and so he was entitled to 
r 0 <»ver its price. Rs. 460. The learned Mnnsif 
held that the parts missing wore worth Rs. 
106 - 12 - 0 , and that the repairs of the parts 
broken would cost Rs. 2.8-0. He decreed the 
suit for Rs. 108-6-0. His decree was condrmed 
in appeal by the Civil Judge. Three points 
have been urged before me by the learned 
counsel for the appeUant : (i) That the snib 
ought to have been instituted in the SmaU 
OauM Court ; ( 2 ) that the plaintiff's title to 
the lathe in question was nob proved ; and 


Nowroji (Agarwal J.) Oudh 418 

(3) that he was not liable for the amount 
claimed. 

I take the poi nb of jurisdiction first. Under 
Art. 35, cl. (j), Provincial Small Cause Courts 
Act, a suit for compensation for illegal, im- 
proper or excessive distress, attachment or 
search or trespass committed in, or damage 
caused by, the illegal or improper execution 
of any distress, search or legal jirocoss is 
exempted from the cognizance of the Small 
Causa Courts Act. It is argued on behalf of 
the appellant that the suit was not for com- 
pensation for illegal, improper or excessive 
distress or attachment Imt was for the re- 
covery of the price of tlie machine. It is 
said that tlie allegations in the plaint dis- 
close a cause of action against the supurdar 
only, and so it cannot bo callcil a suit for 
compensation for illegal attacbmnnt. It was 
stated in para. 7 of the plaint that the plain- 
tiff suffered a great loss owing to the im- 
proper acts of the decreo-holdor and the 
supurdar. It is thereforo clear that the suit 
was also for compensation for illegal attach- 
ment. The wrongful act of the decree-holder 
alleged by the plaintiff could be no other 
but that ho caused his machine to be attach, 
ed in execution of his decree. He stated in 
para. 9 of the plaint that his cause of action 
arose on the day when his machine was 
attached, on the day it was ordered to bo 
released and on the day be learnt of the 
damage caused to it. The plaintiff, no doubt, 
claimed the price of the machine, but ho 
bad assessed the damages on that amount. 

1 think the suit was for compensation for 
illegal attachment and thereforo exempted 
from the jurisdiction of the Small Cause 
Court. The learned counsel for the appel- 
lant has relied on 2-2 Mad 457. ‘ The facts of 
that case wore that certain moveablo pro- 
perty was distrained under s.l5 of Act 8 of 
1865 (Madras). The owners thereof sued to 
set aside the distraint, and obtained orders 
directing the property to be restored, but 
those orders were not carried out. The owners 
sued for the value of the property. It was 
held that the suit was to recover the value 
of the property illegally retained. It was on 
the particular frame of the snit in that case 
that it was held not to be recognisable by 
the Small Cause Court. It was hold in air 
1926 Lah 150* that 

a suit to rocovor tbo prico of goods nroogfully 
attached and sold in oxooutlou of a decree falls 

1 . (’99) 22 51ad 457, Cbakradharudu v. Venkata- 
ramayya. 

2. (’26) 13 AIR 1926 Lah 150 : 89 I 0 982, Bodb 
Raj V. Secy, of State. 
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within the potview of Art. 85 (j) and is osclnded 
from the cognizance of the Small Cause Court. 

The Madras case was referred to and was 
distinguished. The present case is similar 
to that reported in S3 all 306.* In that ease 
certain crop was attached and was stolen 
by the shahna. It was held that a suit by 
the owner against the decree-holder to re- 
cover the value of the crops and damages 
was not a suit cognisable by a Court of 
Small Causes. There is another case of the 
.Mlababad High Court, 8 a L J 187.* In that 
case the crop attached was sold, and the 
owner brought a suit for the recovery of its 
price. It was held that the suit could not 
be entertained by a Court of Small Causes 
inasmuch as the Court could not give a 
decree without deciding whether the attach, 
ment was legal or not. The Allahabad case 
in 83 ALL 30G* has been followed in this 
Court in 10 0 C 236.* In that case the shahna 
refused to give the crop attached, and it was 
held that a suit brought by the owner of 
the crop against the decree-holder and the 
shahna for the price of the crop was not 
cognisable by the Court of Small Causes. It 
is argued that it was stated in that case that 
the decree- holder and the shahna had col- 
luded, but that would not make any differ- 
enco in my opinion so far as the point of 
juri.sdiction is concerned. The learned coun- 
sel for the appellant has also relied on A I R 
1930 Bom 80.® That was a case in which the 
plaintiff had sued to recover the excess 
amount of rent recovered from him by his 
landlord together with certain sums for 
penalty and damages by way of interest. It 
was held that the interest was claimed by 
way of damages for detention of money 
and not as compensation under clause (j) of 
Art. 85, Provincial Small Cause Courts Act. 
jAfter considering these authorities I am of 
jOpinion that the suit was excluded from the 
.cognisance of the Small Cause Court. 

fif?? ^*'S«ed is that the plain- 

tiff failed to prove his title to the machine 
in question. Both the Courts have, on a 
consideration of the oral and documentary 
evidence on the record, come to the conclu 
jsion that the plamtiff's title is proved Thi^ 
finding of fact is binding on me. It is argued 

3. (’ll) 33 All 806: 9 10 817:8 AlTm 

ber Nftth v. Gaddar. ’ 

4. Cll) 8 A L J 187 : 9 I C 537. Rap Klshan 7 
bobhi« 

5. (-17) 4 AIR 1917 Oudh 172 : 37 IC 169 : 19on 
286, Ramphal t. Matbara. 

6. (’80) 17 AIR 1980 Bom 80 : 124 I 0 212 : 31 
BomLR 2807,Jodha Bijal y.Maganlal Chhagan. 
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that the sale deed in favour of the plaintiff 
does not mention the machine in question 
This argument is based on the fact that the 
list of attached property shows that the 
machine attached was 6 feet long .but lathes 
of only G inches were sold under the sale 
deed. The learned Civil Judge has explained 
the discrepancy. He thinks that a lathe 
G feet long can bo one technically called 
G inches lathe. There was further evidence 
besides the sale deed to prove the plaintiff’s 
title. There was a letter to show that the 
judgment-debfcor, from whose possession it 
was attached, had taken it on hire from the 
plaintiff. I see no reason to disturb the 
finding of the two Courts. The third point 
19 about the liability of the defendant. The 
case in 33 ALL 306,* above referred to, is an 
authority against the plaintiff. In that case 
thesbabna had stolen the property attached 
but the decree, holder was held liable. In 
this case the parts of the machine were also 
removed and broken while the machine 
was in the custody of the supurdar. I find 
no distinguishing features between the two 
cases, and think that the decree-holder has 
been rightly hold liable. It has been argued 
that the supurdar was an officer of the Ckiurt, 
and the judgment. debtor ought to have 
been liable for his actions and not the 
decree- holder. Beliance is placed for this 
proposition on 9 o w N 671.^ In that case a 
receiver was appointed by the Court and 
certain payments were made by the judg- 
ment-debtor to him. The receiver embez- 
zled the money and disappeared. A qoestion 
arose whether the judgment. debtor was 
absolved of his liability by reason of the 
payment. Their Lordships of the Privy 
Council held that it was not shown to them 
that the judgment-debtor was authorised by 
any order of the Court to pay the money 
to the receiver and the receiver was not 
an agent of the judgment-creditor. That 
case is quite distinguishable. Here there is 
no question of any payment being made to 
the supurdar. The decree- holder's liability 
arises because be got the plaintiff’s property 
attached, and be was bound to restore it in 
the condition it was at the time of the 
attachment. I hold that the deoree-bolderi 
has been rightly held liable. All the points! 
are decided against the appellant. The 
appeal is dismissed with costs. 

G.N./R.K. Appeal dis missed. 

7. (*82) 19^IR 1982 P 0 191 : 1871 0 900 : 89 
I A 811 : 7 Luck 882 : 9 O W N 871 (P 0). Ml. 

Brl] Indar Eaar v. Jal Indat Bahadar Biogb. 
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Aqaewal J. 

Jwala Prasad and another — 

Defendants — Appellants 

V. 

Lachhmi Narain — Plaintiff — 

Respondent. 

Secood Appeal No. 304 of 1986, Decided od 7th 
March 1941, agaiost order of Addl. Civil Judge, 
Gonda, D/- 25th July 1936. 

(a) Limitation Act (1908), Arts. 142 and 144 
— Suit for possession — Plaintiff alleging that 
defendant was in possession without right, that 
he was in possession of share in suit and was 
dispossessed when his father’s name was struck 
off mutation register and that he based his 
claim on title and not on possession and dis- 
possession— Suit held governed by Art. 142. 

The plaiDtifI brought a suit for possession stat- 
ing that the defendant was in possession without 
any right, that he was in possession of the sharo in 
dispute and lost possession when his father's name 
was Rtcuek off the mutation register, aud that ho 
based his claim on title and not on possession and 
dispossession : 

Held that the case was one in which the plain- 
tiQ alleged bis dispossession and was governed by 
by Art. 142 : (’37) 24 A I R 1937 Oudh 326, Held 
not good law: ('84) 21 A I R 1984 All 993 (PB)and 
(’40) 27 A I R 1940 Oudh 134, Ref. on. (P 416 C 1) 

(b) Cosharers — Adverse possession Denial 

of .Y cosharer's title by other cosharer Y by 
institution of mutation proceedings Y's pos- 

session becomes adverse from date on which AT 
comes to know of denial of his title and not 
from date of decision in mutation proceeding. 

Where the title of a cosharer X is denied by 
the other cosharerF by the institution ofmutation 
proceedings, the possession of T becomes adverse 
from date on which A* comes to know of the denial 
of bis title and not from the date of the decision 
in the mutation proceedings : (’34) 21 A I R 1934 
All 993 (FB). Rel. on; (’17) 4 A 1 R 1917 Oudh 168 
20 A IR 1938 Oudh 500. Distxng.; 33 All 
126 (PC), Bx-pl. [p 417 0 ij 

liiahun Singh and R. B. Lai — for Appellants 
ADd Appellant 1, reepectWely* 

Hargovind Dayal Sriioalava — for Elespondent. 
Judgment. — This second appeal arises 
brooght by the respondent 
Lachhmi Narain for possession of 2 annas 
7 pies 4 kirants share in village Gaura 
Buzurg. Ram Charan, Rasiawan and Bin- 
dhychal made a gift of 2 annas share in 
Gaura Buzurg to Ram Satan by means of 
a deed, dated 20th October 1880 . Ram 
aran brought a suit for possession against 
^m Gharan and others in 1886 for that 
annas share. That suit was dismissed by 
the erst Court, but on appeal Manik Ram, 
the nephew and heir of Ram Charan, ad- 
mitted Ram Saran’s claim, and the suit was 
decre^. Mutation was effected in favour of 
Ram Baran. Ram Saran died in 1900 or 1901 , 
but bis name continued in the papers over 


the share gifted to him. Lachhmi Narain put 
in an application on 29th April 1924 before 
the revenue Court that his father died on 
ist March 1924 and his name be mutated in 
his place. The original 2 annas share had 
been changed to 2 annas 7 pies i kirants by 
reason of the partition in the village. Manik 
Earn preferred an objection on I9th May 
1924 that tho applicant was net in possession 
and had no title. The revenue Court decided 
on 30th March 1925 that Manik Ram was in 
possession, and the application of Lachhmi 
Narain was dismissed. Manik Ram subse. 
quently died leaving Jwala Prasad and Plira 
Lai, his sons, who are tho appellants before 
me. Lachhmi Narain brought a suit which 
has given rise to this appeal on 30bh March 
1937 for the possession of tho 2 annas 7 pies 
4 kirants share on tho allegation that the 
defendants were in unlawful possossion of 
it. The learned Munsif framed several 
issues on the pleas of the appellants and 
two of them were : 

(1) Was tho plaiatiQ in possession within twelve 
years? (2) Have the dofondaots acquired title by 
adverse possessioo? 

He held that tho plaintiff’s suit being 
based both on title and possession and dis- 
possession, the burden of proving adverse 
possession was on the defendants. He 
however held that the defendants have 
established their adverse possession and dis- 
missed the suit. The learned Civil Judge in 
appeal hold that the adverse possession of 
tho defendants was not proved and decreed 
the suit. It is contended before me in ap- 
peal that the plaintiff ought to have proved 
his possession within 12 years, and that the 
appellants have succeeded in proving their 
adverse possession for more than 12 years. 
The first point which is for consideration 
before me is whether the plaintiff ought to 
have proved his possession within 12 years 
and if so whether he has succeeded in prov- 
ing it. The first thing is to see the nature 
of tho suit. It was stated in the plaint that 
the defendants were in possession without 
any right. It was stated by the plaintiff 
before the learned Munsif that he was in 
possession of the share in dispute and lost 
possession when bis father's name was struck 
off the mutation register, and that he based 
his claim on title and not on possession 
and dispossession. It is, therefore, clear that 
it is a case in which the plaintiff alleges 
his dispossession, and the learned Munsif 
relied on 1937 own 685* for the proposi- 

i. {'87) 24 AIR 1987 Oudh 828: 168 I 0 809- 1937 
0 W N 686 : 13 Luck 266, 8beo Moorat y 
OhhaDgoo. 
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tion that when the plaintiff's suit is based 
on title and possession and dispossession, 
the burden of proving adverse possession is 
on the defendants. This is no longer the 
view of law. It was held by the Allahabad 
High Court in a case reported in A I R 1934 
ALL 993' that : 


Article 142 is Dot restricted to suits based on 
possessory title only, and where a plaintid who 
was a cosbarer with some of the defendants who 
tranfcferrod a part of the property to third parties 
admits iu the plaint that ho was dispossessed by 
tbe transferees some time prior to the institution 
of the suit, Art. 142 and not Art« 144, Limitation 
Act, applies. 

This Court also held in 1939 OWN 1005^ 
that : 


Article 142 is ver; geooral in its scope .ind nppli. 
cation. There is no reason to confine tbo word 
“plaintin” in this article to plaintiff's liringinc; 
their suits on possessory title only, and that it will 
apply to all cases of allogod or proved dispossession 
whether tbe plaintiff's suit is based on his proprie- 
tary or his possessory title. 

It is, therefore, clear that this is a case 
to which Art. 142 is applicable. The next 
point to consider is whether the plaintiff 
has succeeded in proving his possession 
within twelve years of the suit which was 
instituted on 30th March 1937. Tho learned 
Civil Judge appears to ho of tho view that 
tho jiarties and their predecessors were co* 
sharers, and so no question of adverse pos- 
session could arise, till there was a denial 
by the defendants of the plaintiff’s title, 
lie was further of opinion that the limita. 
tion began to run not from the date of the 
denial by the defendants' predecessor in 
the mutation case, bub from tho date the 
mutation case was decided against the plain- 
tiff. It may bo assumed that the parties' 
predecessors were cosharers, though this 
case was not specibcally taken in tho plead- 
ings. It was observed by Sulaiman C. J. in 
the Allahabad case above noted that : 


the plaintiff, a co-ownor. adff 
tnat he has been dlapoiseesod and that, at t 

‘to suit, the p 

Ml adverfio to him, tl 

bo cannot Jah on mere preaumption of jo 

posseaalon In hia favour and euccccd without 8b< 
ing any other cfrcumatancea whataoover. But if 
co.ownor who haa been diepoaecseod were toeatl 
tho Court that be was actually dlepoasoaeed 
eomo date within twelve joata, he dlwharaea 
burden; or oven if ho proves that prior to tl 
period tho parties were on good terms with <u 
other without any denial of title and without t 


2. (-34) 21 AIR 1934 All 993 : 152 I 0 1 • 67 All 
278 : 1034 A L J 973 (FB). Bindhyachal Chand 
V. Ram Gharib Chand. 

3. (’40) 27 A I R 1940 Oudh 134 : 185 I 0 786 • 
16 Luck 167 ; 1939 OWN 1006, Jaimangal 
war! V. Blndcshuri Singh. 


quarrel, the Court may record a finding that the 
possession of the plaintiff prior to the period of 
actual possession was constructive. 

It cannot be denied in this case that the 
possession of the defendants-appellants after 

mutation in favour of the father has been 
adverse. The mutation case was decided on 
30th March 1925, and the suit was brought 
on 30tb March 1937. It is to be seen whe- 
ther the plaintiff had proved his possession, 
actual or constructive, within twelve years 
of the institution of the suit. The plaintiff 
stated that Ram Saran, his father, died 36 
years ago, and after his death his elder 
brother Jainath looked after the property, 
that Jainath died 2 i or 22 years ago, and 
after him his widow Mt. Brijraji was in 
possession for a year or two, that after the 
death of Jainath Manik Ram, father of tbe 
appellants, was in possession, and used to 
pay pro6ts to his guardian. Mt. Brijraji, and 
that he himself began to collect rent in 1924 , 
He stated that he realised rent in April and 
October 1924, Tho mutation application was 
presented on 29th April 1924. Even if the 
plaintiff be believed, the last act of his pos- 
session was in October 1924, and the suit 
was instituted 12 years after it. It is said 
that be must be considered to be in con- 
structive possession before it. Manik Ram 
dearly denied tbe title of tbe plaintiff on 
IDbh May 1924. Tbe plaintiff admits that be 
learnt of tho denial of his title after 15 days, 
that is, in the end of May 1924. Tbe suit 
was instituted oven 12 years after that 
date. The learned Civil Judge has held that 
the title of the appellants became adverse 
not from tbe date the plaintiff came to know 
of the denial of his title by ^lanik Ram, 
but from SOth March 1926, when the mute- 
tion order was made. I think that it cannot 
be said that the defendants' father was in 
possession on behalf of the plaintiff, after be 
bad denied bis title. The learned Civil Judge 
has relied on 88 I A 23.* In that case tbe 
plaintiff bad applied in 1867 for regnlar 
settlement of certain villages, and then 
adverse title was distinctly set up. Her ap- 
plication was dismissed in 1868, and tbe salt 
was instituted in 1905. Tbo point, whether 
tbe adverse possession began to run from 
tbo date her title was denied or from the 
date of the dismissal of her application, did 
not arise in the case, because the suit was 
instituted some 87 years after tbe dismiswl 
of the application. T be other case relied by 

4 . (’ll) 83 All 126 : 9 10 891 ; 88 I A 28 : 14 OO 
96 : 8 A L J 182 (P 0). Muhammad Bakat t. 
Mubatnmad Buk^r All KbftD# 
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the learned Civil Judge is lO o w N 1326.® 
That was a suit for profits by one co-sharer 
against another. The defendant claimed 
some property as exclusively bis. In a previ- 
ous partition case be bad claimed the pro- 
perty as bis, but bis application was 
disallowed. It was held that as his claim was 
unsuccessful, so the limitation did not run 
in bis favour. This case is quite distioguisb- 
able from the present one. In this case it 
iwas found by the mutation Court that 
jManik Ham had been in possession. 1 see 
jOO reason to hold why the possession of 
jManik Ram did not become adverse to the 
plaintiff from the date the plaintiff came to 
'know of the denial of his title. 

The learned counsel for the respondent 
has relied on 20 O C 12G.® That was a suit for 
a declaration that the defendants had no 
proprietary or under-proprietary rights in 
the land. Before the institution of the suit, 
the Assistant Collector bad cancelled a notice 
of ejectment on the ground that the defen- 
dants had made out a prima facie claim to 
under-proprietary rights. It was held that 
the limitation began to run from the date 
the order became final. That was a suit to 
which Art. 120, Limitation Act, was appli. 
cable and not Art. 142 or Art. 144, and it was 
virtually a suit for the setting aside of the 
order, and so the cause of action did not 
arise till the order became final. So, in my 
opinion, the possession of the defendants’ 
[predecessor ceased to be on behalf of the 
plaintiff when ho denied the latter’s title 
within bis knowledge. As the suit was 
instituted beyond 12 years from that date, it 
was barred by time. I, therefore, allow the 
appeal, set aside the order of the lower ap- 
pellate Court and restore that of the first 

Court. The appellants will have their coats 
throughout. 

q.N./R.k. Appeal allowed. 


5. (’83) 20 A I R 198.3 Oudh SCO : 149 I C 1179 
10^0 W N 1326, Brahma Biogh v. Raghurl 

\ nS’ir t * ^ : 39 I 0 426 ; 2( 

0 0 120, Bansgopal v. Baadoo Singh. 
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liam Padarath Misir and others 
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Data Din Misir and others 

Plaintiffs — Opposite Par 

Application No. 22 of 1941, Decided on 1 ! 
FobrMry mi, for roTlBlon of order of Civil Jud 
Fjzabad, D/. 8th October 1937. 
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Civil P. C. (1908), O. 23, R. 1 ~ Failure to 
put alternative case or omission to implead 
other parties or failure to produce documents 
at proper time are material and not formal de- 
fects — Court granting application under R. 1 
on aforesaid grounds acts with material irregu- 
larity — High Court will interfere in revision. 

The plaintiQ's failure to put forward an alter- 
native case or to produce documents at the proper 
time or his omission to implead other parties are 
material and not formal defects. Consequently, a 
Court granting pormiEsion under 0. 23, R. 1 on 
any of the aforesaid grounds acts with material 
irregularity so as to attract the provisions of Sec- 
tion 115, Civil P. C. : Cate law referred, 

[P 420 C 1, 2] 

Akhlaqtie Husain — for Applicants. 

Salik Bam — for Opposite Party. 

Jud^mont. — This is a second civil ap- 
peal agaiusfc the judgment and decree pas- 
Bed by the learned Civil Judge of Fyzabad 
on 8th October 1937, setting aside a decree 
passed by the Munsif, Havali, Fyzabad, on 
11th May 1937. The Munsif dismissed the 
suit. In first appeal the Civil Judge allowed 
the application of the plaintiffs under R. 1 
of o. 23, Civil P. C., for permission to with- 
draw the suit with liberty to sue afresh. 
The defendants, that is the present appel- 
lants, were given their costs. The reason 
for allowing the application is given in the 
following sentence of the Civil Judge's 
order ; 

In the interest of justice I allow the application 
03 there seem formal defects in tho plaint as alleged 
in the application. 

The first question which arises is whe- 
thor an appeal lies against this order. Tho 
learned counsel for the appellants concedes 
that no appeal would ordinarily lie, but he 
points out that a decree was passed by the 
Civil Judge setting aside the decree passed 
by the Munsif and be explains that it was 
on this account that an appeal was prefer, 
red. It is asked in the memorandum of 
appeal that if a second appeal does not lie 
the appeal may be treated as an application 
for revision under s. 115, Civil P. C. 

Learned counsel for the respondents con- 
tends that an application in revision does 
not lie and he bases this contention mainly 
on two oases of the Allahabad High Court. 

In 40 ALL 612 * it was held in somewhat 
similar circumstances (though permission 
to withdraw was given by the trial Court 
after the evidence had concluded in this 
case) that the Court had jurisdiction to 
grant leave to tho plaintiffs to bring a fresh 
snit, a nd the fact that tho Court may have 

1. (’18) 5 A I R 1918 All 418 : 40 1 C 71 : 40 All 
612 : 16 A L J 495, Jbukku Lai v. Bisbesbac 
Das. 
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exercised, and probably did exercise, a 
wrong discretion in granting the plaintiffs' 
application was not sufficient to bring the 
case within the purview of S. 115. In 50 ALL 
835^ it was held that where a Court allow- 
ed a plaintiff to withdraw his suit with 
liberty to bring a fresh one upon the 
ground that ho had not given formal proof 
of a document which was essential to his 
success, the Court was within its jurisdic- 
tion, and that the High Court should not 
interfere. 

On the other hand the learned counsellor 
the appellants has cited rulings both of the 
Allahabad and of other High Courts which 
show that in certain circumstances an ap- 
plication in revision lies. In 20 a L J 90® 
it was held by the Allahabad High Court 
in revision that where after remand of a 
suit by the appellate Court, the plaintiff 
applied for permission to withdraw the 
suit “for some reasons and defects,” with 
liberty to bring a fresh suit, but no reasons 
were assigned or defects speciffed, and 
the only order passed by tlio Court was 
"allowed,” the Court had not exercised its 
jurisdiction as required by law, and the 
order was sot aside. Again in A I R 1035 ALL 
740* it was said that while the High Court 
is very reluctant to interfere in revision 
with orders passed under o. 23, R. i, the 
reluctance has been in every case to inter- 
fere with the discretion of the Court. Where 
the Court has not observed the rule and 
has not had before it the considerations by 
which it ought to be guided it is certainly 
proper to exercise the revisional powers of 
the High Court. In 87 Bom G82® after the 
case for both the plaintiff and the defen- 
dant had been closed and all their witnesses 
had been examined, the Court gave time to 
the plaintiff to adduce documents to counter- 
act the effect of the documents already 
produced by the defendant. On the plain- 
tiff’s inability to adduce the documents on 
the appointed day, ho applied for leave to 
withdraw from the suit with permission to 
tile a fresh one on the same cause of action 
and the Court passed an order granting 
leave. It was held that the Court had 
acted with material irregularity in the 

2. (’29) 16 AIR 1929 AH 139 : 115 I 0 124 : 60 All 
835 : 26 A L J 774, Ohaodrika Lai v. Sami Natb. 

3. (*22) 0 AIR 1022 All 186 : 64 I 0 048 : 20 A L J 
90» Bahmat'Ullab v. Dharam Singh. 

4. (*35) 22 A I B 1986 AH 740 : 167 1 0 678 : 68 All 
246 : 1936 A L J 063, Bagbubir Das v. Sital 
Prasad. 

S- i'18) 8? Bom 682 : 21 1 C 28 : 16 Bom L B 828, 
Bai KaslUbai y* Bbldapa Annapa. 


exorcise of its jurisdiotion. The hearing had' 
finished and it was improper to allow the 
plaintiff to try and produce documents to 
counteract the defendant’s documents. The 
plaintiff’s failure to produce the documents 
was not a sufficient ground to put the 
defendant to the trouble and annoyance of 
a fresh suit. In A I R 1934 cal 59® an order of 
the Subordinate Judge was set aside where 
the provisions of O. 23 R. 1 had not been 
satisfied. In this case the defects alleged 
were that certain necessary parties were 
not impleaded and certain properties were 
not included in the claim. It was held that 
these were not formal defects and that there 
was no reason, therefore, why the suit 
should fail by reason of any formal defects, 
nor was there any other sufficient reason 
for a fresh suit. 

In an earlier case of the Calcutta High 
Court in A I R 1931 Cal 107^ it was said 
that the power given to the Court to give 
permission to withdraw a suit has to be 
governed by certain considerations, and if 
it appears that those considerations were 
not present, it must bo held that the order 
was passed without jurisdiction in the sense 
that it had exercised its power in the wrong 
exorcise of jurisdiction or at any rate it was 
a material irregularity. It was also said 
that permission should not ordinarily be 
given so as to cause much harassment to 
tbo opposite party. It should only be given 
when tbo Court is satisfied that the defect 
is not for any fault of tbo plaintiff but for 
discovery of cortain facts which renders the 
suit in its present shape defective. After 
having lost a party cannot ordinarily be 
I)ermitted to withdraw with liberty to bring 
a fresh suit unless the Court is absolutely 
satisfied that tbo failure of tbo plaintiff 
was due to certain defects which were not 
known to him at the time of the institution 
or the trial of the suit. Although an order 
granting permission in circumstances which 
did not justify such permission is not an 
order totally without jurisdiction, it is not 
one which can be supported as it is vitiated 
by material irregularity. Lastly it was bold 
by this Court in A I R 1935 Oudh 495® that 
the failure of the plaintiff to produce docu- 
ments at tbo proper time or any other 


(’84) 21 A I R 1934 Cal 69: 148 I 
L J 498. Harldae Sadhu Khan v. Glrldharl 

dhu Khan. „ , « o. 

(’31) 18 A I R 1931 Cal 107: 180 I 0 142. 84 

W N 912, Motl Lai v. Kail Das. ^ 

(’86) 22 A I R 1986 Oodh 495: 188 

\V N 1066, Bldja Dhar v. Kapuftbala Eatata, 

ibralofas 
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default on bis part in properly prosecuting 
the suit cannot be regarded as a sufficient 
ground within the meaning of O. 23, R. i, 
and that where in the absence of sufficient 
grounds the Court allows a suit to be with- 
drawn with liberty to bring a fresh suit, it 
acts with material irregularity in the exer- 
cise of its jurisdiction and its order is open 
to revision. It will appear, therefore, that 
in certain circumstances an application in 
revision lies against an order passed by a 
Court under O. 23, B. i and that it is noces- 
sary to see whether the Court has been 
guilty of material irregularity in passing 
the order. 
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I come now to the facts of the present 
case. The suit was brought for possession 
of 7 biswas of land situated in village 
Sindhaura mohnl Pirthi Singh and for Rs. 5 
by way of damages. It was alleged that 
the plaintilTa held a patta istimrar dated 
nth Juno 1030, in respect of this land 
from Keshoraj Singh and Jagannath Singh, 
zamindar of the land, and that the defen- 
dants had cut and appropriated a babool 
tree therefrom and thereby dispossessed 
them. The defendants contested the suit 
alleging that Keshoraj and Jagatinatb were 
not the owners of the land and had no right 
to lease it to the plaintiffs. .They also con. 
tended that neither the lessor nor the lessee 
had ever boon in possession of the land in 
suit and that the suit was time barred. 
It was further contended that the former 
zamindar had given the land in suit along 
with other land under a shankalap patta to 
the ancestors of the defendants and that 
consequently the tree in question belonged 
to them. The following issues were framed: 

(1) Were Keeboraj and Jagannath superior pro 
priotore of the land In suit in 1930 and as such 
eutitled to grant a patta Utimrar to the plalntills? 
(2) Are Lxa. 1 and 2 (patta and kalullai) genuine 
and valid? (3) Have the plainti0fl been in posaea. 

Wn'L®! limitation? (4) 

Were plaiutias ownera of the tree in auit? (5) To 

what rollof, if any. are the plaiatifla entitled? 

The judgment of the Munsif shows that 
on issue i the plaintiffs filed eleven docu- 
ments of which eight were filed to prove the 
title of Keshoraj and Jagannath in the land 
m suit. The khetauni of a partition which 
took place m leoo showed that Pirthi Singh 
was the owner of plot No. 1220 of the old 
Mttlomont which contained the land in suit. 
On his death the property was mutated in 
the names of his sons Baij Nath Singh and 
Surajpal Singh by an order of 7 th Soptem- 
Ur ib92. and on the death of Surajpal Singh 
biB half share was mutated in the name of 


Baijnath Singh by an order dated 7th sep- 
tember 1900. It was further proved that on 
the death of Baijnath Singh the property 
was inherited by Mt. Brij Dei, widow of 
Surajpal Singh. The Munsif observed that 
Mt. Brij Doi was not the heir of Baij Nath 
Singh and had no right to inherit his 
property. Mutation waseffected in her name 
on 24tb April 1U2G. There was no plea or 
proof that slie had completed title by 
adverse possession. It further appeared that 
Mt. Brij Doi had gifted ono-third of tlie 
property to her grandson Jagannath Singh 
(son of her daughter) and that mutation bad 
been effected thereon on 2lst July 1932 . The 
deed of gift was not, however, produced, nor / 
was the gift in favour of Jagannath Singh 
proved. The remaining two-thirds of the 
property in the possession of Mt. Brij Dei 
was mutated in the name of anotlier grand, 
son Keshoraj (son of another daugliter) by 
an order dated 2ith September 1935 on the 
basis of some iqraruama which was not 
produced. The Muneif observed that this 
was the only evidence to provo the title of 
Jagannath and Keshoraj in the property in 
suit. Ho remarked that it was evident that 

• .‘’V ‘iho property of 

lirthi Singh and hence had no right to 

transfer it to Jagannath and Keshoraj. In 
any event the transfers alleged to have taken 
place in their favour had not been proved 
Consequently, in the Munsifs opinion, the 
plaintiffs transferors had no title in the 
land in suit and no right to grant a patta to 
the plaintiffs. On issue 2 the Munsif found 
that it was not proved what property was 
transferred by E.xs. 1 and 2 . On issue 3 the 
Munsif found that the plaintiffs had not 
been in possession of the land, and on issue 4 
that they were not owners of the tree 
Consequently he decided that they were not 
entitled to any relief. 

In their appeal to the Civil Judge which 
was preferred on 7th July 1937. the plain, 
tiffs challenged all these findings and also 
contended that the trial Court should have 
held that Keshoraj and Jagannath had 
possessory title and could transfer their 
possession to the appellants. On 3 rd septom- 
. her 1937, the plaintiffs applied to the Civil 
Judge for admission of certain additional 
documentary evidence in appeal. No order 
was passed on this application. It was nob 
supported by an affidavit. The appeal came 
up for hearing on 8th October 1937 and on 
this date the plaintiffs presented another 
application which must be taken to be an 
application under o. 23, r. 1 , Civil P C 
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although this rule is not referred to in it. 
The previous application of 3rd September 
was not pressed. In the application of 8th 
October it was said that certain defects bad 
crept into the suit as a result of which the 
plaintiffs might be prejudiced as their claim 
had become defective and it was appre- 
hended that it might be dismissed. Conse- 
quently they asked for permission to 
withdraw the suit with liberty to institute 
a fresh suit. The following defects were 
alleged : (l) The objection about "posses- 
sory title” had not been taken. ( 2 ) Keshoraj 
and Jagannath Singh bad not been made 
parties. (3) Certain necessary papers of 
which a list was given were not bled in the 
original Court. The papers referred to in (3) 
were those to which the application of 3rd 
September 1937 related, and it was because 
they were included in the application of 8th 
October 1937 that the previous application 
was not pressed. Reference to the omission 
about possessory title in (l) was presumably 
made in view of the fact that one of the 
grounds of appeal was that the Court below 
should have hold that Keshoraj and Jagan- 
nath had possessory title. 

The question now for consideration is 
whether the lower appellate Court was 
justified in granting permission under R. 1 
of o. 23 on account of these alleged defects. 
It is contended that it acted with material 
irregularity in the exercise of its jurisdiction 
by granting this permission, and that it 
failed to apply its mind properly to the 
provisions of o. 23, R. 1 . It is clear that the 
defects alleged cannot properly be described 
as formal defects. If they are defects at all 
they are material defects. It has been argued 
that the lower appellate Court might have 
been justi&ed in granting permission on 
other grounds. But the order of the Civil 
Judge does not show that he took any other 
grounds into consideration. The application 
of 0th October 1937 indicates that the appli- 
cation was made in view of certain defects, 
and the Civil Judge apparently had those in 
mind when he spoke of "formal defects.” 
He did not, however, say that he was 
satisbod that the suit must fail on this 
account. It is clear from the brst alleged 
defect that the plaintiffs wished to put 
forward an alternative case and clearly this 
defect was not of a formal nature. Nor was 
the omission to implead other parties. And 
it has been held both by the Bombay High 
Court and by this Court that the failure to 
produce documents at the proper time is 
not a sufficient ground within the meaning 


of R. 1 of O. 28 . For such defects the plain, 
tiffs themselves were wholly responsible. It 
is not suggested that subsequent to the 
institution of the suit there was a discovery 
of any facts which rendered the suit defec- 
tive. It appears to me, therefore, that the 
Civil Judge must be held to have acted with 
material irregularity in permitting the plain- 
tiffs to withdraw the suit with liberty to 
sue afresh. I treat the appeal as an appli- 
cation in revision and allow it with costs, 
set aside the order of the lower appellate 
Court and direct that the brst appeal be 
disposed of by the Civil Judge according to 
law. The plaintiffs will be at liberty to 
press their application for admission of addi- 
tional documentary evidence, on which no 
order has yet been passed, but I do not 
express any opinion on the question whether 
it should be allowed or not. 

o.n./r.e. Application allowed. 
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Brij Lai — Defendant — Applicant 

V. 


Surajman — Plaintiff — 

Opposite Party, 


Civil Rovn. Appln. No. 77 of 1940, Decided on 
2nd May 1941, for revision of order of Civil Jodge, 
Bara Bank!, D/. 25lb April 1940. 


(a) U. P. Agriculturists’ Relief Act (27 of 
1934), S. 39 — Court has power under S. 39 to 
determine whether receipt is written document 
evidencing loan within S. 39 — Its decision on 
this question is not open to revision. 

It is open to a Court to determine the question 
whether a receipt is a written document evidencing 
a loan within the meaning of S. 39 and its decision 
upon that question is not open to revision inas- 
much as it cannot bo said to have acted iHogally 
or with material Irregularity. (P 421 C 2J 

(b) U. P. Agriculturists’ Relief Act (27 of 
1934), S. 39_Object— No particular form of writ- 
ing is necessary to evidence transaction ol loan 
_ Receipt held evidenced transaction of loan. 

The intention of 3. 39 is that loans taken by 
agriculturists should bo evidenced by a writing and 
should not bo made dependent upon parole 
mony. The words “written document’’ used m 
8. 89 are wide enough to cover any writing whic 
would unmistakably show that a 
by the debtor, and no particular form of writing 
necessary to ovideoco too transaction ^ g gj 


receipt drawn up on a print^ 
the defendant bad received Rs. to 

itill in conaidoration of a promissory 
h ho bad executed In his favour : . ^ 

»I/i that UDon a reasonable intorprete ® . 

LogoJgo the receipt It 

locnmont furnished evidence of t 0 2j 

le defendant from the plaintiff. [1' ^ 
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(c) U. P. Agriculturists’ Relief Act (27 of 
1934), S. 39 (3)— Plea under S. 39 (3) cannot be 
raised in revision for first time. 

The plea (bat tbe proviaioDs of 6. 39 (3) nero not 
complied with cannot be raised for tbe first time 
in revision. [p 422 C 1] 

Bhawani Shanker — for Applicant. 

B. K. Dhaon — for Opposite Party. 

Order. — This revision petition by the 
defendant arises out of an appellate judg- 
ment and decree passed by the Civil Judge 
of Bara Banki decreeing the plaintiflf's suit. 
The plaintiff brought a suit for recovery of 
Es. 150 on the basis of a promissory note 
dated 22nd June 1936, executed by the defen- 
dant in favour of the plaintiff. On the same 
date a receipt was also executed by the de- 
fendant in favour of the plaintiff. Both the 
promissory note and receipt bear postage 
stamps. The plaintiff alleged in the plaint 
that E8. 150 were due to him on the prin- 
cipal amount of the promissory note and 
Rs. CO on account of interest upto the date 
of the suit, lie gave credit to the defendant 
for a sum of Es. 20 alleged to have been paid 
to him, relinquished his claim in respect of 
Rs. 40 and sued for the balance of Rs. 150 . 
The defence to the suit was a denial of the 
loan. It was also pleaded that the promis- 
sory note and the receipt were not admis- 
sible in evidence as they were not properly 
stamped. There was a further plea that the 
plaintiff had obtained tbodefondanfs thumb- 
impression upon the promissory note and 
receipt by fraud. Lastly it was pleaded that 
the defendant is an agriculturist and the 
suit could nob be decreed under s. 39 , U. P. 
Agriculturists Helief Act, against him. Tbe 
trial Court held that the promissory note 
was inadmissible in evidence for want of 
proper stamp but admitted the receipt in 
evidence upon payment 6l the necessary 
penalty. The trial Ckiurb further held that 
Ex. 2 , the receipt, evidenced the loan in 
question within the meaning of s 39 UP 
Agriculturists’ Helief Act. It therefore de‘ 
creed the suit against the defendant. Tbe 
learned Civil Judge dismissed the appeal. 

It IS against this decision that the present 
revision petition baa been preferred. 

Learned counsel on behalf of the defen- 
dant-appheanb argued that the Courts below 
were wrong in holding that the loan was 
evidenced by a written document within 
the meaning of 8.89, U. P. Agriculturists’ 
Relief Act. It was also argued that the 
provisions of s. 39 (1) and (2) have nob been 
coropljed with and consoquently the plain- 
tiff was nob entitled to charge any interest 
on the alleged loan. The contention was 


that no copy of the written document evi- 
dencing the loan had been given to the 
defendant and there was no entry made 
upon the written document specifying the 
date by which repayment must be made. 
No copy of tho written document having 
been furnished to tho debtor, it was argued 
that the plaintiff was not entitled to charge 
any interest within the meaning of cl. (3) 
of S. 39, U. P. Agriculturists’ Relief Act. 
Lastly it was urged that tho Courts below 
had omitted to give credit for the payment 
of Rs. 20 which the defendant had made to 
the plaintiff. I am of opinion that no ques- 
tion of the exercise of a jurisdiction nob 
vested in the Courts below by law, or failuro 
to exercise jurisdiction so vested, or the exer. 
cise of jurisdiction illegally or with mate- 
rial irregularity, arose iu the jiresont case. 
It was open to tho Courts below to have 
determined the question whether tbe re. 
ceipt (ex. 2 ) was a written document evi- 
dencing tho loan within the meaning of 
S. 39, U. P. Agriculturists’ Helief Act. In 
coming to a decision upon that question it 
cannot be contended that the Courts below 
acted illegally or with material irregularity 
In this view of the matter, tbe revision 
application is incompetent and cannot be 
entertained. 

I have, however, examined the merits of 
the case and I quite agree with the finding 
arrived at by the Courts below that Ex. 2 is 
such a written document evidencing the 
loan as is contemplated by s. 39, U. P. Agri- 
culturists’ Relief Act. Exibibit 2 , the receipt, 
is drawn up on a printed form and shows 
that the defendant had received Rs. 150 from 
the plaintiff in consideration of a promissory 
note which he bad executed in bis favour. 
Upon a reasonable interpretation of the 
language used in tho receipt, it seems to me 
clear that the document furnishes evidence 
of the loan taken by the defendant from the 
plaintiff. Section 39 does not prescribe any 
particular form of a written document to 
evidance the loan* Tho words ‘'written docu. 
ment used in the section in my opinion 
are wide enough to cover any writing which 
would unmistakably show that a loan was 
taken by the debtor, and no particular form 
of writing is necessary to evidence tbe trans- 
action of the loan. The intention of the 
section appears to be that loans taken by 
agriculturists shall be evidenced by a writ- 
log and should not be made dependent upon 
parole testimony. It is only to guard against 
an oral or parole transaction of loan that 
the section insists that the transaction shall 
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be evidenced by ^ document. I uphold the 
decision of the Courts below that Ex. 2 evi- 
dences the loan by a written document as 
required by s, 33, U, P. Agriculturists’ Re- 
lief Act. 

As regards the other question raised, it 
(appears that no plea was raised in the writ, 
^ten statement, that no copy had been fur- 
nished to the defendant and no issue was 
framed on that point. The point has not 
Ibeen raised in the ground of revision to this 
Court. I am unable to entertain this plea 
lin revision at this late stage. If the plea had 
been raised at the proper stage in the trial 
Court, the plaintiff would have been in a 
position to produce evidence. It cannot be 
allowed to be raised at this stage now. As 
regards the last point that Rs. 20 were not 
credited towards the account of the defon. 
dant, the plea has no substance. It is quite 
clear from the account given in the plaint 
that a credit was given to the defendant 
for Rs. 20 and the plaintiff relinquished 
Rs. 40 out of the total amount of Rs. CO as 
interest. This plea also has no force. The 
result is that the application fails and is 
dismissed with costs. 

G.N./r.K. Application dismissed. 
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GnULAM IIasan and Agarwal JJ. 


Raja Bahadur Bishwanath Saran Singh 
and a^iother — Defendants — 

Appellayits 


V. 


Ch. Mujtaba Uusaiii and others — 
Plaintiffs — Rcsponde7Us. 

SocoDcl Appeal No. 375 of 1940. Decided ou 27tb 
March 1941, againet order of Dist. Judge. Lucknow, 
D/. 12th October 1940. 

(a) Society — Registered Association — R. S3 
of Association prohibiting matter not mentioned 
in agenda oi business to be brought before 
general meeting or meeting of Executive Com- 
mittee without Chairman's permission— Chair- 
man's power not circumscribed by any limitation 
— Chairman’s discretion to permit matter not 
mentioned in agenda held could not be challeng- 
ed by members. 

Rule 53 of the Rules framed by the Assooiation 
provided that do matter other than those moo- 
tionod in the agenda of busloosa shall bo brought 
before a genera) meeting or a meeting of the Ezo* 
cutive Committee without the Chairman's permis- 
sion. The power conferred on the President by 
R. 53 was not circumscribed by any limitation 
whatsoever: 

Held, that the question of granting or withhold- 
ing permission reeled entirely with the Cbairmao to 
aeclde and his discretion in permitting the matter 

bo moved altboogh the members had had no notice 


of it and the same had not been included in the 
agenda was not liable to be ohaUenged by the 
members. [p 426 0 1] 

•(b) Society — Registered Association — 
Rules of — R. 58 prescribing minimum quorum 
of 60 members for general meeting of Associa- 
tion to modify, amend or repeal any of rules— 
No rule to be modified, amended or repealed 
without approval of three-fifth majority — Mini- 
mum quorum of 60 held should be present at 
time of amendment, modification or repeal of 
rules — 67 members present at meeting — Some 
walking out in protest — Remaining 47 members 
amending rules — Amendment held ultra vires 
for want of requisite quorum. 

Rule 69 of tbo Rules framed by the Association 
prescribed a miuimum quorum of GO members for 
a general mooting of tbo Association to modify, 
amend or repeal any of the rules. It further laid 
down that no rule could bo repealed except with 
the approval of a throe-fifth majority : 

Ileldt that the spirit of R. 63 required that the 
minimum quorum of GO should be present at the 
time when any of the rules was either modified, 
amended or repealed. Consequently, whore at the 
commencement of tbo mooting 67 members were 
preseut and some of them walked out in protest 
the amendment of any of tbo rules by the remain- 
ing 47 meml>ers must 1)0 held to bo ultra vires for 
want of requisite quorum. [P 426 C 2] 


(c) Speciiic Relief Act (1677), S. 42 — Relief 
under S. 42 should not be granted if Court's 
decree is likely to prove futile and ineffective — 
Association — Rules of, fixing term of office of 
elected members of Executive Committee to be 
three years — Members of Executive Committee 
duly elected — Association amending rules and 
providing for fresh election of members of Exe- 
cutive Committee — Suit by elected members 
of Executive Committee for declaration that 
amendment of rules was ultra vires and that 
they were entitled to hold office for three years 
and for restraining Association from holding 
fresh elections— General Commltteeof Associa- 
tion having full powers to amend, modify or 
repeal any of rules — Court held could not grant 
reliefs sought as they could be nullified bypas- 
sing of other rules by Association (Per Ghiilavi 
Hasan J.\ Agarwal J„ Duienfini;.). 

(Per Ohulam Hasan J.) — A Court should not 
oxoroiso its discrotion in favour of the plain tiH 
under S. 42 if tbo docroo which it might be pro- 
oared to grant is likoly to prove futile and useless* 

^ ^ (P 427 0 1] 

Under the rules framed by the Association the 
elected members of the Executive Committee were 
to bold office for three years. The members of the 
Executive Comroittoo wore duly elected but subse- 
quently tbo Af^oclatlon in a general mooting 
amended its rules and decided to hold fresh elw- 
tiona of the roombers of tbo Executive Coramitw 
in pursuance thereof. The duly elected momters of 
the Executive Committee brought a suit for deoU. 
ration that the amondmont of tbo rules wn^ ultra 
vires and that they wore entitled to hold ouico for 
three years and for injunction restraining tboAsso- 
siation from holding fresh 

tlon under the rules framed by it had full powers 
to auiond, modify or repeal any of the rules ; 

Beld (Per Ohiilnm Hasan J.) — tbat ‘ho reliefs 

, ought for could not be granted “ ‘JJj 

rulM of tbo Association wore variable at Ita swoe 
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■will aud pleasure in a roeetinij strictly conforming 

the requiremonta of tho rules. Any decrco passed 
by the Court, either of a declaratory character oriu 
the form of an injunction, would be rendered inefTec- 
tlve and devoid of force by tho Association choosing 
to amend its rules* The Association was governed 
by its own rules which v/ore liable to modification, 
amendment or repeal at any time and any decree 
passed in such a case would therefore bo 6rn/nm 
Jxdmcn\ (U5) 2 AIR 1915 All 107, Rd. on\ (*39) 2n 
AIR 1939 Bom 86. Dxtiing. [B 427 C 1, 2j 

^Per Agnrxval J,) — Tho p]ainti0s as mcnibera 
of the Executive Committee had certain rights in 
tho Association and thereforo they could seek tho 
declaration sought for and also a rolief that tho 
amendment be not enforced. If the amendment of 
the wles was ultra vires the plaintiffs weroeulilled 
to the relloffi sought for. The decree in the caso 
could not bo hrxUnm Julmen^ because tho amend* 
ment being ultra vires, there would bo no fresh 
election, aud no apprehenbion of tho pl.iintifls be- 
log unseated. It could not bo said that the Asso- 
ciation would bo able to amend tho rules in a 
proper nicoting. If n proper meeting with suHicicnt 
quorum was held, tho rule might or might not bo 
amended. It could not bo said at tho time of pas- 
sing tho decree that the amendment would surely 
^ made ; ('34) 21 AIR 1034 Bom 431 and CSU) 20 

2 A I R 1915 All 

lOi , Dxitxng, [p 428 C 2 ; P 429 C 1] 

(d) Society — Registered Association— Rules 
of — R. 21 providing for general meeting to be 
^^"vened when necessary or when 12 members 
of Association sent requisition for same— Sub- 
ject matter wholly outside competence of Asso- 
ciation to decide — President can refuse to 
convene meeting — Under rules, President to 
nold office for three years— No provision for re- 
moval of President— Requisition under R. 21 to 
hold general meeting for moving no-confidence 
motion against President— President held justi- 
fied in refusing to convene general meeting. 

Tho relevant portion of R. 21 of tho Rules of 
Association tan ns follows ; “An extra ordinary 
general meeting shall be convened when necessary 
or when 12 membors of the Association send a 
requisition to tho Prosident for convening such 
mooting.'’ ' 


»t,^> not ronderitobligatory upon 

thel resident to convene a meeting at tho insta^ 
of certain members irrespective of the fact whether 

meeting fell 

Tr no? -7 the Association 

?n bo perfectly justified 

bo was of opinion 
that the AssMiatioD was net competent to pro- 

wouuTtio ^ BubJeetTmatter of the 

rho hiiA?'.-^°°®t’“°“*’5'.wberoundcr the rules of 
f President was entitled to hold 

office for 3 years and no provision was made for 

President would bo justified in 
co™6 a general meeting on thorequi- 
sUion of members for tho purpose of moving a no- 
confidonw motion against tho President on the 
ground that the subject-matter of tho requisition 

tho aI?? authority of 

tho Association. ^28 Q 1 ] 

events — Court can 
take notice of and mould decree according to 
eircurnstances at time of decree _ Suit aga^ns^ 
Association by some of its members— Associal 


Uon subsequently holding general meeting 

Court can take notice of proceedingsof meeting. 

It is incumbent upon a Court of justico to take 
notice of events which have happened since the 
institution of the suit and to mould its decree ac- 
cording to the circumstances as they stand at tho 
timo the decree is made. Con.-cqucnlly in a suit 
against the Association by some of its members, the 
Court can take notice of the proceedings of a 
general rnocting h.,ld by tho Association after tho 
Institution cf tho suit ; ('17j 4 A I R 1917 Cal 71G. 
/ttl. on. .^29 c 2] 

Karan 

Nath Mxsra — for Apix*ll:ints. 

AH Zalit^r — for Kc:^{>oij(]fijtsi. 

Ghulam Hasan J — This second appeal 
arises out of a suit for declaration and in- 
junction brought by the plaintiirs-respon- 
dontaagainst tho defondauts appellants. Tho 
suit was substantially decreed by tlio trial 
Court whose decision on appeal has been 
con6rmed by tho District Judge. The plain- 
tiffs brought the present suit on 8th Decern- 
ner 1939 for tho following reliofs : (a) ifc may 
bo declared that the ameodmoDts made to 
the rules in the meeting of idth April 1939 
are illegal and ultra vires and cannot be 
enforced; (b) it may bo declared that, in 
any case, the members of the executive 
committee are entitled to hold office for 
three years from the dato of thoir oloctioDS, 
and that the fresh election of thirty, five 
members attempted to bo held on I 9 tb De- 
comber 1939 is illegal, and the President and 
the British Indian Association of Oudh 
through tho President and the Vice-Presi. 
dent be restrained by an injunction from 
holding the meeting on I 9 th December 1939, 
or any other date ; (c) it may be declared 
that tho defendant President has by reason 
of acting contrary to tho constitution of the 
Association, rendered himself unfit to act 
as President of the Association and should 
therefore be removed from tho president- 
ship; (d) in any case, a mandatory injunc- 
tion be issued to the defendants orderio" 
them to call a general meeting of the Asso* 
elation at a very early date, in order to 
consider and decide tho resolution about 
DOD.confidence and the removal of tho Pre- 
sidont, submitted by the plaintiffs and other 
members by a requisition according to tho 
rules of the Association. 

The plaintiffs-respondents, four in num- 
ber. are ordinary membors of tho British 
Indian Association of Oudh which is stated 
to have 400 members. This Association is a 
body consisting of the taluqdars of Oudh 
and other landholders of higb status and 
position. The Association was duly regis. 
tered under the Societies Registration Act 
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(21 of ISGO) on IGth April 1933, with the Re- 
gistrar of Joint Stock Companies. It is guid- 
ed by rules which were framed by that 
body for the management of its affairs. 
These rules have been Sled and are Ex. 8 in 
the case. Defendant i is the elected President 
of the British Indian Association while the 
latter is impleaded as defendant 2 in the 
case. Throughout this judgment defendant 2 
will be referred to for brevity's sake as the 
Association. The management of the affairs 
of this Association is entrusted to the exe- 
cutive committee under R. 12 of the rules. 
The plaintiffs were duly elected members of 
the executive committee on 19th April 1938, 
at a general meeting of the Association in 
which 126 taluqdars wore present and their 
tenure of office under R. IG is three years. 
The members of this Association according 
to rules are either ordinary members or 
honorary or extraordinary members or ad- 
ditional members. Ordinary members are 
those whoso estates are governed by Act i 
of 1869 as amended and whoso names are 
borne on the list of members published in 
the Regulations of the Association and who 
pay the subscription to the British Indian 
Association and the Canning College. The 
plaintiffs are admittedly the ordinary mom- 
bers. I am not concerned in this case with 
the honorary and extraordinary members 
or the additional members. On IGth April 
1939, a general meeting of the Association 
was beld under the presidentship of defen- 
dant 1 at which sixty. seven members were 
present. The agenda of this meeting had 
been duly circulated to the membersaccord- 
ing to the rules. This agenda included a 
consideration of the budget and one or two 
other non. controversial matters. It appears 
from Ex. 2, the proceedings of the meeting, 
that Babu Vidya Dutta Ham, a member, 
sought the permission of the President to 
move a resolution for appointing a small 
committee of the members to approach Mr. 
Gandhi in connexion with the tenancy laws 
in these provinces. Raja Mabeshwar Dayal 
Seth, another member, objected to the reso- 
lution on the ground that it could not be 
moved as it was not a written statement 
within the meaning of R. si of the rules. 
Rule51,asit then stood, stated that a mem- 
ber wishing to place a written statement of 
his views or some other paper before a 
meeting of the Association shall forward the 
same to the office of the Association 24 hours 
before such meeting is held. Rai Bahadur 
Dal Mathura Prasad Mehrotra intervened 
»nd said that the President had the power 


to give permission under r. 63 which rune 
thus : 

No matter other than those mentioned in the 
agenda of business eball be brought before a general 
meeting or a meeting of the Executive Committee 
without the Chairman's permission. 

The proceedings show that the President 
after considering both the rules gave the 
ruling that Babu Vidya Datt Ram could, 
move the resolution which he intended to 
move. This resolution was then moved 
and seconded by Raja Jagannath Bakhsb 
Singh. This resolution is no longer the sub- 
ject-matter of controversy as the Tenancy 
Bill which was then pending in the As- 
sembly became law before Mr. Gandhi’s 
intervention could be sought. While Raja 
Jagannath Bakhsh Singh was seconding the 
resolution, Raja Mabeshwar Dayal Seth re- 
quested the President to disallow it. The 
President declined to do so as he had al- 
ready given a ruling whereupon Raja Ma- 
hesbwar Dayal Seth protested on the ground 
that an important resolution had been allow- 
ed to be moved without the same having 
been included in the agenda. He left the 
meeting along with certain members. The 
resolution was then passed unanimously. 
Babu Sbanta Datt Ram, another member, 
with the permission of the President and the 
wishes of the members present moved an 
amendment of the rules, which was second- 
ed by Babu Kamakbya Datt Ram. The am- 
endments which were unanimously passed 
are as follows : 

Rule 13. — Under the unamended rule the 
executive committee was to consist of thirty, 
six members of whom as far as possible at 
least one shall belong to each district of Oudh 
and one may be the representative of the 
additional members of the Association. By 
the amendment the words "as far as possible" 
were deleted and the amended rule made it 
obligatory to have at least one member from 
each district of Oudh. 

Rule 19 Itfdeals with the matters to 

be brought before the general meeting and 
these matters are enumerated as (a) to (e). 
By the amendment the words "election of 
the representatives of the British Indian 
Association, Oudh, to various bodies" were 
added as clause (e) and the original clause (o) 

was renumbered as (f). _ 

Rule 61.— It required a member wishing 
to place a written statement of his views or 
some other paper before a meeting of the 
Association to forward the same to the offi^ 
of the Association 24 hours before such meet- 
ing is beld. The amendment added the words 
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"to move a resolation" in addition to the 
words "to place a written statement." 

Buie 57. — It deals with the powers of 
the executive committee to make regulations 
regarding the business of the Association. 
The amendment added the words "subject 
to the confirmation of the general body of 
the British Indian Association." 

In addition to these proposals, Baja Jagan* 
nath Bakhsh Singh moved that the amend- 
ments which had been passed should take 
effect from 1st June 1089, and the executive 
committee should bo re-elected in accord- 
ance with those amendments. This proposal 
was also moved with the permission of the 
President and was passed unanimously. On 
loth April 1930, ii members including the 
present plaintiffs, sent a requisition to the 
President asking him to convene an extra- 
ordinary general meeting of the Association 
under R.2i of the rules to discuss the reso- 
lutions, the amendments, the budget and 
the situation arising out of the proceedings 
in the general meeting hold on iCtb April 
1939. In this requisition, the signatories 
pointed out that the amended rules were 
ultra vires as the required quorum under 
R. fiS of the Association was not present. 
29th May 1939, was fixed by the President 
for the meeting in accordance with this 
requisition and a notice was issued to the 
members accordingly. This meeting was, 
however, postponed and was never called. 
On 21th October 1939, a notice was issued for 
the holding of the general meeting on 3rd 
December 1939 to consider — (i) confirmation 
of the proceedings of the ordinary meeting 
dated 25th September 1939; (2) election of 
35 members of the executive committee in 
accordance with the amended rules and reso- 
lutions dated IGth April 1939 which were con- 
firmed on 25th September 1939; (3) any other 
important matter which may bo brought up 
with the permission of the President. This 
meeting was postponed by the President and 
fixed for lOth December 1939. Before this 
mooting could be held, the plaintiffs filed the 
present suit on 6th December 1939, and got 
an injunction issued from the Court against 
the bolding of such a meeting. It may also 
bo mentioned that on leth October 1939 a 
requisition was sent by certain members of 
the Association to the President requesting 
him to convene a general meeting to consider 
the following resolution : 

Binc« the mombera of tbo Britiah Indian Associa- 
tion of Oudh have no ©onfidenco in the President 
of the British Indian Association of Oudh, Raja 
Bahadur Bishwanath Saran Singh of Tiloi, it is 


resolved that he be removed from the ofQce of tbo 
President which post he shall cease to occupy from 
this day. (Ex. C.) 

A reference to the reliefs sought in the 
plaint will show that the plaintiffs chal- 
lengod the validity of the rules passed in 
the meeting of ICth April 1939. They asked 
for a doclaration that they are entitled to 
hold office for three years and a fresh elec- 
tion attempted to bo held on loth December 
1939 should not bo bold and the defendants 
be restrained by an injunction from holding 
the same. The plaintilfs further asked for 
the removal of the President on account of 
his alleged contravention of the constitution 
of the Association. Tlioy also asked for a 
mandatory injunction against thodofondants 
calling upon them to convene a general 
meeting to consider the question of the 
nou-coufidenco motion and the rouioval of 
the President. The defence to the suit is 
that the rules and the amendments passed 
in tbo meeting of IGth April 1939 are per- 
foctly legal and valid, that the President 
had full power to permit any member to 
move any matter which was not included in 
the agenda. It is stated that the rules wore 
passed in a meeting in which the requisite 
quorum as required by R. 58 was present. 
Further the proceedings of the general meet- 
ing of iCth April 1939 had been reiterated 
and confirmed in the meeting of 25th septem- 
her 1939, and again in the general meeting 
of 19th December 1939. As regards the non- 
confidence motion, it was stated that the 
President bad called a meeting on 29th May 
1039, but he had to postpone it at the request 
of some of the requisitionists theinselve.s, 
including two of the plaintiffs, who wanted 
a date to be fixed in July or August, and 
that the matters mentioned in the said re- 
quisition were considered at the general 
meeting of 25th September 1939, and the re- 
solutions in question were duly confirmed 
in the said meeting. Lastly it was urged 
that the suit of the plaintiffs was totally 
misconceived and did not lie in the civil 
Court for the reliefs claimed by them. 

The trial Court found that the suit was 
maintainable as the civil right of the plain- 
tiffs as duly elected members of the exo- 
cutive committee had been infringed. It 
also found that the rules passed in the 
meeting of iCth April 1939, whereby fresh 
elections of 35 members of the executive 
committee were to be held are ultra vires 
and illegal on the ground that they were 
not shown in the agenda of the meeting and 
the members had no notice of them and 
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also on tho ground that there was no quorum 
when these resolutions were passed. The 
trial Court held that the President had acted 
against the constitution of the Association 
in permitting members to move a resolution 
without previous notice to the members and 
in ignoring the requisition of the plaintiffs to 
call an extraordinary general meeting, but 
it did not think that by these acts the Pre- 
sident had rendered himself unfit to con- 
tinue as President of the Association and 
the Court had no power to remove the 
President of the Association under the rules. 
The trial Court further hold that the Pro- 
sidont could be compelled by an injunction 
to call a meeting in accordance with the 
requisition dated 18th October 1939 (Es. G) 
which ho received on 2Cth October 1939, for 
consideration of the resolution mentioned 
therein within a reasonable time. The re- 
sult was that reliefs (a), (b) and (d) were 
granted while relief (c) was refused. 

The learned District Judge in appeal 
confirrned the decision of the trial Court in 
its entirety. The main question wliich oc- 
cupied the attention of the Courts below is 
whether tlio rules passed in the meeting of 
IGth April 19.19 wore intra vires of the As- 
sociation and valid. Their validity is dial- 
longed on two grounds whicli found favour 
with the Courts below : firstly that the 
question of the amendment of Rr. M. 19, 51 
and 57 was not included in the agenda 
issued to the members and the proposal 
was sprung upon them as a surprise in the 
meeting, and secondly that the requisite 
quorum for amending the said rules wAs 
not present at that time. There is no doubt 
whatever from the language of R. 53 that 
the Chairman of the executive committee 
can permit any matter to be brought up 
before it which does not find place in the 
agenda of business circulated to the mem- 
bers. This power vests in the President by 
virtue of the rules framed by the Association 
and is not circumscribed by any limitations 
whatsoever. The question of granting or 
jwithholding permission rests entirely with 
the Chairman to decide and his discretion 
in permitting the matter to be moved, al- 
though the same has not been included in 
the agenda, is not liable to be challenged 
by the members. It must, therefore, be held 
that the Chairman was perfectly within his 
rights in allowing the matter to bo moved 
at the meeting despite the fact that the 
members had had no previous notice of it 
and the same had not been included in the 
agenda oircalated to them. 


As regards the second point, R. 58 pres- 
cribes a minimum quorum of 60 members 
for a general meeting of the Association to 
modify, amend or repeal any of the rules. 
It further lays down that no rule is to be 
repealed except with the approval of a 
three-fifth majority. Rule 58 is not happily 
worded. The latter part of the rule, which 
requires a three-fifth majority as sine qua 
non, uses the word “repealed,” while the 
former part uses the words “modify, amend 
or repeal.” There is no doubt however that 
the intention of the framers of the rule is 
that the modification, amendment or repeal 
of the rules can take place only with the 
approval of a three-fifth majority of the 
members. It is true in the present case that 
07 members were present at the commence- 
ment of the meeting. It is, however, in 
evidence tbat 14 persons walked away in 
protest and six other members also left 
some time after, so that at the time when 
the amendments to the rules were passed 
the number of the members present was 
only 17. which is undoubtedly less than the 
minimum quorum of GO required under the 
rules. Though the language of R. 68 on the 
question of quorum is not ns explicit as it 
might have boon, I am of opinion that the 
spirit of the rulo requires that the minimum 
quorum of CO should be present at the time 
when any of the rules is either modified, 
amended or repealed. It must, therefore, be 
held that the requisite quorum at the time 
of passing the amended rules in question 
was not prosont. It is urged, however, on 
behalf of the appellants that these rules 
wore brought up again and confirmed in the 
meeting of 25th September 1939, and later 
in the meeting of 19th December 1939. I 
consider it wholly unnecessary to pursue 
the matter further as in my opinion a dis- 
enssion of this point is purely of academical 
interest. 

Assuming for the sake of argument that 
tlie amendments of the rules passed in the 
meeting of IGth April 1939 are invalid and 
ultra vires and consequently no fresh elec- 
tion should bo hold under those rules, the 
fact remains that reliefs (a) and (b), if granted 
to the plaintiffs, can bo easily nullified by 
the passing of anotlier rule by the Assooia- 
tion in strict accordance with the require- 
ments of R. 53, whereby fresh elections may 
he hold with the resultant loss of seats to 
the plaintiffs. As long as the general meet- 
ing of the Association is vested with the 
power to modify, amend or repeal any of the 
rules framed by it with the approval of a 
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throe- fifth majority of at least GO members, 
the right of the members of the committee 
to contioue as members for a period of three 
years under R. IG can be takeu away by a 
single meeting of the Association called to 
modify or amend that rule. In these cir- 
cumstances any declaratory decree passed 
by a Court of law would be rendered nuga- 
tory by the action of the Association which 
may choose to amend R. IG hy a requisite 
majority. Even if I were prepared to hold 
that the rights for which the plaintiffs wore 
fighting in Court wore rights of a civil nature 
within the meaning of S.9, Civil P. C., I do 
not think I would be justified in passing a 
declaratory decree for the reliefs sought for 
by the plaintiffs as the decree can ho set at 
naught at any time by an alteration of R. 16 
of the rules. 

I follow the principle enunciated by the 
Allahabad High Court in 37 ALL 313* where 
it was hold that although the fact that an 
office is of a purely honorary nature may 
not hy itself be sufficient to render a suit 
respecting such office unmaintainable in a 
civil Court, yet, where a plaintiff complained 
of his eviction from the office of secretary 
to a society which was an honorary office 
and his continuance wherein depended upon 
rules which the society had power to alter 
at any moment, a civil Court ought not to 
entertain a suit for a declaration that the 
plaintiff had been illegally deprived of such 
office, inasmuch as such Court could not 
give any decree in his favour which might 
not bo immediately rendered nugatory by 
the action of the society. There is a plethora 
of authority in support of the view that a 
Court should not exercise its discretion in 
favour of the plaintiff under 8. 42, Specific 
Relief Act, if the decree which it might be 
prepared to grant is likely to prove futile 
and useless. I do not think it necessary to 
encumber this judgment with numerous 
cases upon the point which will be found 
collected in any commentary on 8. 42 , Speci- 
fic Relief Act. Having regard to the fact 
that the rules of the Association are variable 
at its sweet will and pleasure in a meeting 
strictly conforming to the requirements of 
R. 68, any decree passed by the Court, either 
of a declaratory character or in the form of 
an injunction, would bo rendered ineffective 
and devoid of force by the Association choos- 
ing to amend its rules. The Association is 
govern ed by its o wn rules which are liable 

I. (’16) 2 A I R 1916 All 197 : 29 I C 63 : 37 AU 

813 : 18 A L J 456, Mabraj Naraio Sboopurl v. 

Sbasbi Sbekbarcabnar Roy, 


to modification, amendment or repeal at 
any time, and any decree passed in such a 
case would therefore bo brutum fvlmen. 
Courts of law shall be exposing themselves 
to public ridicule if they grant declarations 
which prove to be infructuous. 

The single Judge decision in A I R 1939 
Bom 35” relied upon on behalf of the plain- 
tiffs-respondonts, has no real liearing upon 
the question before mo. There it was held 
that a club is an autonomous institution and 
a Court of law will not lightly interfere 
with its action in oxpolling a member unless 
it has violated the recognised rules of pro- 
cedure in that connection or those of natural 
justice. I am therefore of opinion that the 
lower Courts were not justifieil in granting 
reliefs (a) and (b) to the plaintiffs. As 
regards the relief (d), I am satisfied that tlia 
plaintiffs are not entitled to this relief. 
Exhibit G is the letter dated I8t!i October 
1939, whereby certain members sent a re- 
quisition to the President requesting him to 
convene a general meeting of the Association 
under B. 21 of the rules to consider the 
following resolution : 

SIdco the membere of the British Indian Associa- 
tion of Oudh havo no confidence in tho President 
of the British Indi.in Association of Oudh, Raja 
Bahadur Bishwanath Saran Bingb of Tiloi, it is 
resolved that be be removed from tho office of the 
President which post he shall cease to occupy from 
this day. 

Rule 21 lays down : 

An extraordinary general meeting shall be con- 
vened when necessary or when 12 members of the 
Association send a requisition to tho President for 
convening such mooting. Notice of such meetings 
shall be issued from tho Association’s office to all 
the members two weeks Ixsfore the dates fixed for 
them. Provided that tho date for such meeting 
should be fixed within 30 days from the date of 
receipt of requisition. 

I do not think that tho subject-matter of 
the proposed resolution falls within any of 
the matters which can be brought up before 
a general meeting of tho Association. Rule 17 
lays down that the general meeting of the 
Association may bo ordinary general meet- 
ing or extraordinary general meeting. Rule 
19 specifics tho matters which can be brought 
before a general meeting which may bo an 
ordinary general mooting or extraordinary 
general meeting. The two definite matters 
to be discussed by the roquisitionista were 
(1) a no-confidence motion in the President 
and ( 2 ) a resolution that he should be re- 
moved from tho office of the President. 
Neither of those matters falls within the 

2. (’39) 26 A I R 1939 Bom 35 : 180 I C GsT: 40 
Bom L R 1213, Ambalal Barabbai v. Pbiroz H 
Antia. 
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scope of the authority of the Association 
and I am nob prepared to hold that R. 21 
renders it obligatory upon the President to 
convene a meeting at the instance of certain 
members irrespective of the fact whether 
the matter to be discussed at such a meet, 
ing falls within the purview of the powers 
of the Association or not. I am quite clear 
in my mind that a President would be per. 
^fectly justihed in declining to call a meet, 
ing if he is of opinion that the Association 
is not competent to pronounce a decision 
upon the subject-matter of the requisition. 
|The trial Court has clearly pointed out that 
the rules of the Association do not provide 
for the removal or expulsion of the Presi- 
dent on any ground and if a no-conhdence 
resolution were passed against the President 
the latter is not compelled to tender his 
resignation under the rules nor does he au- 
tomatically cease to be the President by 
'reason of the no-conhdence motion having 
ibeen passed against him. According to R. 10 
the President is to bold oflice for three 
, years. The subject-matter of the requisition 
ibeing wholly outside the scope of the au- 
|thority of the Association, it follows that 
the President was perfectly within his 
rights in declining to convene a meeting for 
that purpose. In this view of the matter 
the mandatory injunction granted against 
the defendants enjoining upon them to con- 
vene a general mooting on the basis of re- 
quisition (Ex. C) cannot he allowed to stand 
and must bo sot aside. Tho result is that I 
allow the appeal, sot aside the judgments 
and decrees of the lower Courts and dismiss 
the suit with costs throughout. 

Agarwal J# — I had the advantage of 
reading the judgment of my learned brother 
Ghulam Hasan J. Tho facts are fully 
narrated in it. I agree with the conclu- 
sion of my learned brother in dismissing 
the suit with costs, but I regret I differ 
from him that the Courts below ought not 
to have granted reliefs (a) and (b), even if 
the amendment of Rr. 13, 19. 6l and 57 of tho 
British Indian Association, Oudh, was in- 
valid and ultra vires. My learned brother 
is of opinion that the Association could 
amend its rules at any time, after strictly 
conforming to its rules; even if the amend- 
ment done in the meeting of IGth April 1930 
was invalid and ultra vires, and so it would 
be quite useless to grant a declaratory de- 
cree and ought not to be granted. He has 
relied on the principle laid down by the 
Allahabad High Court in 37 All 313.* That 
case is distinguishable in my opinion. There 


the plaintiff had sued for a declaration that 
the resolution of the defendant, a registered 
Association, removing him from the hono- 
rary office of the Chief Secretary of the 
Board of Trustees of the Association, was 
null and void. It was held that the point 
was whether the plaintiff did or did nob 
possess the confidence and support of a 
majority of the Board of Trustees, and in 
tho former case no such machinations, as 
wore alleged in the plaint, could prevent the 
said Board from continuing to use his ser- 
vices as their Honorary Secretary, and in 
the latter case no decree which any civil 
Court would pass in a suit could prevent 
the Board of Trustees from dispensing with 
the plaintiff's services. It appears the plain, 
tiff was outside the Association and held 
only an honorary office. He held the office 
at the will of the Association and so he 
could be removed by it, and if the removal 
complained of was not in accordance with 
the rules they could be amended at any 
time. 

In this case the plaintiffs are members of 
the executive committee of the Association 
and entitled to bold the office for three 
years. The amendment of R. 13 would re- 
sult in a fresh election in which they might 
be unseated. The plaintiffs are entitled to 
see that the amendment of the rules is done 
in accordance with tho rules of the Associa- 
tion. In 37 All 313* it does nob appear whe- 
bber the plaintiff was also a member of 
the Association. The decree in this casOj 
will not be brutum fulmtn, because if the] 
amendment is held to be ultra vires, there 
will be no fresh election and no apprehen- 
sion of the plaintiffs being unseated. It can- 
not bo said that the Association would be 
able to amend the rule in a proper meeting. 

If a proper meeting with sufficient quorum 
is held, the rule may or may not be amend- 
ed. It cannot be said at the present stage 
that tho amendment would surely be made.i 
In A I R 1934 Bom 431* the plaintiff claimed 
a declaration that the resolution expelling 
him from caste was invalid and of no effect 
and an injunction to restrain the defendant 
from giving effect to the resolution. The 
suit was decreed by Mirza J., and his judg- 
ment was upheld in appeal by Beaumont 
C. J. and Rangnekar J. Beaumont 0. J.. 
repelled the argument that it was not 
sary for the caste to make a rule and be- 
cause the caste can alter the rule when it 
has ma^i^ therefore^t^e_ca8to_ca^ 

3. (’84) 21 A I R 1934 Bom 481 : 168 10 288 : 36 
Boro L R 901, Ratansoy Vlrjl v. Moghji Hirji. 
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the rule while it exists and held that the 
expulsion of the plaintiff having been oar. 
ried out in complete disregard of the rules 
of the caste the plaintiff was entitled to the 
declaration and injunction. This ruling was 
followed in a I R 1939 Bom 85.* That was a 
case of a member of a club being expelled, 
and the suit was decreed. 

The principle relating to clubs and caste 
can very well be applied to this Association. 
|The members of the executive committee 
ihave certain rights’in the Association and, 
Ithorefore, they can seek the declaration 
[sought for and also a relief that the amend- 
ment be not enforced. The relief was not 
in respect of a contingent right nor such 
which would be useless. I, however, agree 
with my learned brother that the plaintiff 
cannot get reliefs claimed in this suit. I 
agree with him that the plaintiff was not 
entitled to relief id). As regards reliefs (a) 
and (b), I think that the defect in the am- 
endment of the rules done in the meeting 
of icth April 1939, was removed in the 
meeting of I9th December 1939. The rule 
about amendment of rules is 68 . It is that 
"a general meeting of the Association may 
modify, amend or repeal any of the rules.” 
The quorum for such a meeting, shall not 
be less than CO and no rule shall be repealed 
except with the approval of a three. fifth 
majority. There is another R. 53 that 

no m&ttors otbor than tboso n^outionod in Ibo 
agenda of business shall bo brought before a 
general meeting or a mecUng of the Executive 
Commlttoo without the ChairmaQ*s permission. 

A general mooting was held on I 9 th De- 
cember 1939. At that meeting, a resolution 
was moved by Raja Jagannath Bakhsh 
Singh with the permission of the Chairman. 
It was seconded and unanimously passed. 
It was ; 

The amenaments in the rules passed in the 
meeting ol 16th April 1939. have been conSrmed 
in the meeting of 26th September 1939. They are 
roltoratod and the amendments are again accepted 
and they u) onforcod as soon as possible. 

It was announced when the resolution 
was passed that 67 members were present. 

I think that the effect of the resolution was 
to amend the rules, even if they bad not 
been done previously. These amendments 
were made unanimously in a general meet- 
ing. The required quorum was also pre- 
sent. The matter was not in the agenda, 
but any resolution can be moved with the 
Chairman's permission. It may be argued 
that this meeting of I9th December 1939 
was hold after the institution of the suit, 


but as held in 44 Cal 47,* it is incumbent 
upon a Conrt of justice to take notice of 
events which have happened since the in.; 
stitution of the suit and to mould its decree 
according to the circumstances as they standi 
at the time the decree is made. In the end.i 
I agree with the order proposed to be passed! 
by my learned brother. 

By the Court. — We allow the appeal, 
set aside the judgments and decrees of the 
lower Courts and dismiss the suit with costs 
throughout. 


G.N./R.K. 


Appeal allowed. 


4. ('17) 4 A I R 1917 Cal 716 : 34 I C 869 : 44 Cal 

i ^1? y : 20 C W N 1039, Nuri Mian 
V. Ambica Sjogb. 
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YoRKE AND GhDLAM HaSAN JJ. 

Mt. Munia — Appellant 

V. 

Manohar Lal and others — Respondents. 

Second Appeal No. 333 of 1937. Decided on 13th 
March 1941. against order of Dist. Judge, Luck, 
now, D/. let May 1987. * 

(a) Civil P. C. (1908). S. 100-Finding of fact 
on question of title cannot be challenged in 

A finding of fact of the lower appellate Court on 
the question of title canuot be challenged in second 

CP 431 C 1] 
R- 27 (1) (c) 

and (b) as amended by Oudh Chief Court _ 

appellate Court can 
admit additional evidence only when it finds it 
needful— Appellant cannot be allowed to fill un 
lacuna in evidence produced in lower Court and 
patch up weak points — Whethernon-production 
IS due to negligence of appellant or his counsel 
1$ immaterial. 

Under O. 41. R. 27 (1) (c) it is only when tho 
appe late Court requires, in other words, finds it 
n^ful, that additional evidence can bo admitted. 

cause*’ must 

read as ejusdem generis with the previous 

•S’“^“®'^“‘**®“PP®"®^Court roquirS^” 

Whether the non.production of the documents 'is 

60I, It 10 neithor desirable nor Dronar tn ♦Ua 
appellant to fill up the lacuna in the evidence pro 
duced in he Court Ixilow and to patch up the weak 
points of the case : ('31) 18 A I R 1981 P C 143 

' [P 431 C 2] 

“ '^‘^'"Jssion wrong in point of 
tact and made m ignorance of legal rights can- 
not operate as estoppel. ® ” 

0^5*1 a<i“5s8lon which Is wrong in point of fact 
and is evidently made In ignorance of legal rights 
has no binding effect on the person making It, 

[P431C2] 

(d) Evidence Act (1872), S. 116-Operation of 
doctrine of estoppel under S. 116 is conflo^i 
only during continuance of tenancy, 
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Section 116 con6ne9 tbo operation of the doc- 
trine of estoppel against a tenant only during the 
continuance of the tenancy. Consequently after the 
expiry of the period of tenancy S. 116 can have no 
application : (’37) 24 A I R 1937 P C 251, Dislhig. 

[P 432 Cl) 

(e) Civil P. C. (1908)i S. 11 — Ejectment suits 
— Former suit tried by Munsif — Subsequent 
suit tried by Additional Civil Judge — Subse- 
quent suit held not barred by res judicata as 
former Court was not competent to try it. 

Where a previous decision for ejectment is one 
by a Munsif while the subsequent suit is decided 
by the Additional Civil Judge the subsequent suit 
cannot bo held to bo barred by the principles of res 
judicata inasmuch as the former Court was not 
competent to try it. [P 432 C 2) 

(f) Hindu law — Stridhan property — Sons in- 
heriting from mother take as tenants-in-com- 
mon and not as joint tenants. 

The SODS inberitlDg the stridhan property of 
their mother take it in distinct shares, that is, as 
tenauts«in<common and not as joint tenants : (*37) 
24 A I R 1937 P C 233, iZef. on; 25 Mad G78 (PC). 
ExpU [P 432 C 2) 

f?, 23. L(tl and Suraj Sahai — for Appellant. 

Haider llusaxyi and //. A'. Maflmr and Moham- 
mad Naziriuidin — for Respondents 1 and 2, 
and 3, respectively. 

Judgment. — This is a second civil appeal 
by the defendant arising out of a suit for a 
declaration, which has been decreed by both 
tbo Courts below. The plaintiffs sot up the 
following pedigree in support of their claim: 

DAYA RAM 

I 

I . I 

Ram Din Cbhidilo 

= Mt. Mithann | 

(dead) Mt. Dcoki (daughter) 

(married to Girdbari La)) 


TkfaQDa Lai Maoobar La) Suador La) 

(Dolt. 2) (Pin. 1) (pm. 2). 

The name of Daya Ram did not find a 
place in the pedigree given in the plaint but 
the fact that Daya Ram was the father of 
Ram Din was proved by the evidence and 
is no longer disputed. The plaintiffs' case as 
set out in the plaint was that Mt. Mithana 
was the absolute owner of a bouse situate 
in muhalla Bazar Kaliji, Lucknow. Mt. Mi. 
thana died sometime in 1019 leaving the 
plaintiffs and defendant 2 as her heirs, the 
latter being the daughter’s son of the brother 
of her husband. Defendant 1 having filed a 
suit for ejectment and arrears of rent against 
defendant 2 on 4 tb April 1985 , on the ground 
that the bouse in suit belongs to her, there 
was a cloud on the plaintiS's’ title which 
rendered it necessary for them to bring tbo 
present suit for a declaration to the effect 
that they, along with defendant 2 , are the 


A. I. B. 

absolute owners in possession of the pro- 
perty in suit and that defendant l had no 
right whatsoever in the same. Manna Lai, 
the brother of the plaintiffs, was impleaded 
as defendant 2 in the suit. Defendant i set 
up a counter pedigree which may be set out 
below : 

MULLU 

I 


Narain Nanda Ram Din= 

(died issueless) I Mt. Mithana 

Kalka (died issuelees) 

|- — ^ 

Mt. Bhagana Jia Lal=:Mt. Rani. 

Tbo defence of defendant 1, Mt. Munna, 
was that the house was owned by her sister 
Mt. Rani and upon her death she and Mt. 
Bhagana became the owners of the assets 
left by Mt. Rani and as a result of certain 
arrangement the house in suit came into 
the possession of defendant l, while another 
house owned by Mt. Rani foil to the share 
of Mt. Bhagana. The plaintiffs’ title to the 
house was denied. It was pleaded that even 
if Mt. Mithana was hold to bo the owner in 
the house in suit and tho plaintiffs be held 
to bo Mitbana's heirs, Mt. Rani had become 
the owner by adverse possession. It was also 
pleaded in the written statement that defen. 
dant 2 as tbo older brother and karta and 
manager of tho Hindu joint family consist, 
ing of himself and the two plaintiffs was the 
first tenant of tho bouse in suit on behalf 
of Mt. Rani in whose favour he bad executed 
a sarkbat and that after her death bo was 
the tenant of defendant 1 and a suit for 
ejectment and arrears of rent filed by 
defendant 1 against defendant 2 had been 
decreed. 

In oral pleadings before the Court the 
defendant’s counsel denied that Cbhiddo 
was the brother of Ram Din. On 20th 
August 1036 , counsel for the defendant stated 
that if the plaintiffs proved that Ram Din 
and Chbiddo wore brothers the plaintiffs 
will bo tho nearest heirs of Mt. Mithana. 
Defendant 2 admitted the claim. Tho trial 
Court held that tho house in suit had been 
purchased by Mt. Mithana and that she was 
the absolute owner thereof. It further found 
upon a consideration of the entire evidence 
that the plaintiffs bad proved that Ram Did 
and Chbiddo were brothers and in this view 
of the matter they were the heirs of 
Mithana. The adverse possession pleaded 
by defendant 1 was negatived and tbo plea 
of estoppel was also overruled. As a result 
of the findings arrived at by the trial Court 
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the suit waa decreed. The lower appellate 
Court in appeal confirmed the decision of 
the trial Court. Hence the second appeal. 

Learned counsel on behalf of the appel. 
lant has frankly conceded that upon the 
materials on the record it is not open to his 
client to assail the finding of fact of the 
lower appellate Court on the question of 
title. He has, however, filed an application 
before us (civil Miso. Application no. 377 of 
1939) under o. 41, R. 27, Civil P. C.. praying 
for admission of five documents mentioned in 
the application on the ground that the docu. 
ments Nos. 2 to 5 which relate to a certain 
litigation of 1885 were not after the exercise 
of due diligence within the knowledge of the 
applicant at the time when the decree was 
passed by the trial Court. These documents 
were sought to be filed before the lower 
appellate Court on a similar application 
made to that Court more than a month 
after the admission of the appeal. Another 
application was filed on the same day for 
the amendment of the written statement by 
removing the name of Mullu from the 
p^igree and substituting the name of Haya 
^m for the apparent object of bringing it 
into conformity with the fresh evidence. 
The lower appellate Court rejected both the 
prayers on the ground that the appellant 
was represented by two senior counsel in 
the trial Court : the case went on for more 
than a year and as many as 54 documents 
were filed in the case on behalf of the appel. 
lant. Two of the documents, Exs. A.49 and 
A .50 were the old documents and related to 
the year 1885. The lower appellate Court 
was not satisfied that with the exercise of 
due diligence the evidence which the appel. 
lant wished to produce conld not have been 
discovered during the trial and consequently 
rejected the application. One of the grounds 
of appeal relates to the rejection of the 
appellant 8 prayer for the admission of the 
aforesaid documents. As regards the docu. 
ment no. 1 , which is a copy of an abadi 

declined 

I^rmission to file the same presumably on 
the ground of delay. 

nf learned counsel in support 

of the addi. 

from ‘^‘asent 

from the <^nclusion arrived at by the lower 

appellate Court. Eeference has been made 

on both sides to a decision of their Lord! 

of Jh^Pm^uncil in 68 1 A 254 » 
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P O^iTTiTl C 72rTTo 
Lal Mobar Thakurf * HhAkur v. 


where it was held that under R. 27 (i) (c) of 

o. 41, Civil P. C., it is only when the appel.' 

late Court^equires. in other words finds it' 

needful, that additional evidence can be ad- 

rnitted. The words "for any other substan. 

tial cause” must be read as ojusdem generis' 

with the previous portion of cl. (c). namely’ 

the appellate Court requires”. It seems to 

us quite clear that the finding of fact arrived 

at by the lower aj.pellate Court is supported 

by sufbcient evidence of a satisfactory cba. 

racter and it is not necessary for this Court 

to require the production of any document 

within the meaning of R. 27 ( 1 ) (c) of o. 41 . 

Civil P. C \\e are further of opinion that 

the appeliant bus Dot couiplicd with the 

conditions prescribed by sub-cl (b) of n ^7 

( 1 ) added by this Court. This clause runs 
thus: 

(b) The evidence sought to bo adduced by a party 
to the appeal, which after exercise of duediligLce^ 

Of could not Lo pro! 
duc^ by him at the time when the decree or ofder 
under appeal was passed or made. 

The lower appellate Court has given ade. 
quate reasons for bolding that the api)ellant 
had not satisfied the Court that the docu 
meets sought to be produced in appeal were 
not within the knowledge of the appellant 
or after the exercise of duo diligence could 
not be produced by her in the trial Court. 
Whether the non.production of these docu.. 
ments is due to the negligence of the appel. 
lant or her counsel, it is neither desirable 
nor proper to allow the appellant to fill un' 
the lacuna in the evidence produced in the 
Court below and to patch up the weak 
jwints of the case Wo accordingly reject 
the application. The next point which was 
argued on behalf of the appellant relates to 
the question of estoppel. This plea is found, 
ed on the basis of two leases, Exa. A.3G and 
A.37. executed by defendant 2 in favour of 
Mt. Earn and a statement (ex. a. 32 ) made 
by defendant 2 in the ejectment case. The 
Courts below have considered these pieces 
of evidence in conjunction with the other 
evidence in the case and have come to the 
conclusion that the admissions contained in 

whth h!; evidence, 

which has been accepted by both the Courts 

below on the question of the plaintiffs’ pe- 

dJgree, it is clear that the aforesaid admis 

Bions were wrong in point of fact and were! 

evidently made in ignorance of legal rights 

These admissions were rightly rejected by 

the Courts below as having no binding effect 

on the plaintiffs’ interests. It has. however 

been contended on the strength of Exs a Se 
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and A .37 that under s. 116, Evidence Act, the 
execution of these leases by defendant 2 as 
manager and karta of the joint family con- 
sisting of himself and his brothers, the plain- 
tiffs, estopped all of them from denying 
landlord's title. Strong reliance has been 
placed upon a decision of their Lordships 
of the Privy Council in a I R 1937 P C 251,^ 
where it has been held that the words "at 
the beginning of tenancy" in S. 116, Evidence 
Act, do not give a ground for a contention 
that when a person already in possession of 
land becomes tenant to another, there is no 
estoppel against bis denying his lessor’s title. 
"Tenant who has occupied but not entered" 
is a difficult notion to thrust in s. llG of 
the Act. It is urged that the fact that do- 
fendant 2 and bis brothers, the plaintiffs, 
were already in possession of the house be- 
fore the execution of those leases, did not 
take the case out of the purview of s. llG , 
Evidence Act, as interpreted by their Lord- 
ships in the above-mentioned case. 

We are, however, of opinion that the pre- 
sent case does not fall within the mischief 
of the rule enacted under s. liG, Evidence 
Act. Exhibit A-3G is a sarkhab executed on 
5th March 10.32, by defendant 2 in favour of 
Mt. Rani for a period of six months. The 
lease, therefore, must bo deemed to have ex- 
pired on 5th September 1932. Exhibit A-37 
is a sarkhab executed by defendant 2 on .'jbh 
February 193.3, in favour of Mb. Rani for a 
period of one year. This period must also be 
deemed to have expired on 5th February 
1934. The present suit was filed on 3rd 
September 1935, long after the expiry of the 
terms of these leases. Section IIG, Evidence 
Act, confines the operation of the doctrine 
of estoppel against a tenant during the con- 
tinuance of the tenancy. As the term fixed 
by Exs. A-36 and A.37 expired before the fil- 
ing of the present suit, and as there is no 
evidence on the record as regards the continu- 
ance of the tenancy, wo must hold that s. IIG, 
lEvidence Act, has no application to the 
Ipresent case. 

As regards the question of adverse pos- 
session, we hold in agreement with the view 
taken by the Courts below, that no such ad- 
verse possession is established. According 
to the plaintiffs, Mt. Mithana died about 
17 years ago while according to defendant 1, 
she died about 21 or 22 years ago: vide oral 
pleadings. It is not disputed that the plain- 

2. (’87) 24 AIR 1937 P 0 261 : 169 I 0 666”: 

I L R (1938) 1 CftI 1 : C4 I A 311 : 81 S L R G25 

(P 0), RrUhna Prasad v, Barabooi Goa) Concern 

LM. 


tiffs have all along been in possession during 
the said period and, beyond the fact that 
two sarkhats (Exs. A-36 and A-37) were exe. 
cuted by defendant 1 in favour of Mt. Rani 
in the years 1932 and 1933, there is no evi- 
dence on the record that Mt. Rani ever 
came into possession of the property. As a 
matter of fact the plaintiffs are still in pos- 
session of the same property and they have 
filed the suit for a bare declaration which, 
according to the plaint allegations, was neces- 
sitated by reason of the ejectment suit against 
defendant 2 . We, therefore, overrule the 
plea of adverse possession. The plea of res 
judicata has been faintly pressed on behalf 
of the appellant. This plea is based upon the 
suit for ejectment filed by defendant l against 
defendant 2 on 4tb April 1935. The suit was 
decreed. This plea was not raised in the 
trial Court. We are, however, of opinion 
that there is no substance in this plea. The 
previous decision for ejectment was one by 
a Munsif while the present suit was decided 
by the Additional Civil Judge. It is clear 
therefore that the former Court was not 
competent to try the subsequent suit and 
consequently the present suit cannot be 
hold to be barred by the principle of res 
judicata. 

Lastly it has been argued that the plain- 
tiffs, being the stridhan heirs of Mb. Mitbana, 
must bo held to have succeeded as tenants- 
in-common and the Courts below should 
not have decreed the suit for more than 
two. third share in the boose in dispute. This 
plea was not raised in the trial Court and 
the lower appellate Court refused to enter- 
bain this plea on the ground that it was 
one involving a question of fact and could 
nob be allowed to be raised in appeal. It 
is admitted that the plaintiffs were claim- 
ing as the stridhan heirs of Mt. Mithana, 
who was alleged in the plaint to be the 
absolute owner of the property in dispute. 
This claim was denied by defendant 1. In 
these circumstances we are of opioiori that 
the property descended upon the plaintiffs 
and defendant 2 in distinct shares; in other 
words they succeeded as tenants-in-commoo 
and nob as joint tenants. Reliance was 
placed on behalf of the plaintiffs-respon* 
dents on 29 I A I6C.® In that case two 
brothers living as members of a joint family 
inherited some property from their maternal 
grandfather. On the death of one of them 
leaving a widow a dispute arose as to wbe- 


[•02) 26 Mad 678 : 29 I A 166 : 2 M L 
lr286 (PO), Raja Chollkani Vonkataramanay 
.mma v. Raja Olielikani Venkayyamma Gam. 
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ther his share in the property passed to his 
widow by succession or to his brother by 
survivorship. It was held that the property 
inherited by the two brothers was joint 
property in their hands and the undivided 
interest of the deceased passed on his death 
by survivorship to his brother and not by 
succession to his widow. 

In a later case in a I R 1937 p o 233,* their 
Lordships of the Judicial Committee held 
that the word "ancestor” in its ordinary 
meaning includes an ascendant in the mater- 
pal, as well as the paternal, line; but the 
ancestral’ estate. in which, under the Hindu 
law, a son acquires jointly with his father 
an interest by birth, must be condned. as 
shown by the original text of the Mitak. 
shara, to the property descending to the 
father from his male ancestor in the male 
hne. Hence the estate, which is inherited 
by father from his maternal grandfather, 
cannot bo hold to bo ancestral property in 
which his son has an interest jointly with 
him. It was argued before their Lordships 
on the authority of the decision in 29 i a 15 G* 
that the property inherited by a daughter’s 
son from his maternal grandfather is ances- 
tral property. Their Lordships repelled the 
contention observing that the question for. 
mulated in the previous case was whetlier 
the property of the maternal grandfather 
descended, on the death of his daughter, to 
her two sons jointly with bonodt of survi- 
vorship, or in common without benedt of 
survivorship, and their Lordships decided 
that the estate was governed by the rule of 
eurviyorship. and the claim of the widow 
was. therefore, negatived. Their Lordships 
proceeded to explain that the question whe. 
ther the property which a daughter’s son 
inherits from his maternal grandfather is 

that his son acquires therein by birth an 

bv th?mrr ^ raised 

and Vhrn^ nor determined by the Board, 
and the phrase ancestral property” was 

hil n \ ^ devolves upon a person from 

of the eS' restricted sense 

of the Hindu law which imports the idea of 

the acquisition of interest on birth 

son jointly w th his father. That being^he 

, *vy *-<Juncil, it seems to ur fcn 

the p,e^enl“’„a,: 
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that the plaintiffs succeeded to the stridhan 

property left by Mt. Mithana along with 

defendant 2 as tenants in common and not 

as joint tenants. In this view of the matter 

the plaintiffs are not entitled to a docroo 

for more than two. third share in the house 
ID dispute. 

There is an additional reason why the 

^amtiffs are not entitled to a larger decree. 

Defendant i has already obtained a decree 

for ejectment and arrears of rent against 

defendant 2 , which has become final and 

binding between the parties thereto. That 

being so, our decision will lead to absurd 

legal results if we maintain the decree in 

respect of the entire property in favour of 

the plaintiffs. The result, therefore, is that 

we allow the appeal in part, and in lieu of 

the decree passed by the lower Courts 

decree the suit for two-third share in the 

property in dispute, with proportionate costs 
in all the Courts. 

G.N./b.k. Appeal partly allowed. 


Kilhvl'S 
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Ghulam Hasan J. 

Amjad Busain and another 

Applicants 

V. 

Mt. Raisunnisa and another 

Opposite Party. 

requirements el S. 115, CiCu P. 

Cour. I LV^'er^elfel^rrerc^ f^r?' .t ',‘S 

Is lo be made must r!. T ^ presumption 

Su- v; i°“c"u7. C oriei"d%=? 

genuineness of origi^^j* ‘ 

Co?rf ’of requires the production to the 

wh“ch th« A" document. In regard to 

coo; ^3miM,b.lity under S. 66 of a certified 
oHo^noi ^ ® *^“3 as secondary evidonca of the 

orioinat a correct copy of the 

original document, but whether the original docu- 
ment was a genuine document is a question which 
s capable of proof and it is not^ormissible to 
invoke the assistanca of 8. 90 to prove the cenuino 
ness of the original by the production of the certi-* 
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fied copy : (’85) 22 A I R 1935 P C 132, Bel. on ; 
(’29) 16 A I R 1929 P C 115, Expl. ; 34 Oal 1059 
(P C). Disiing. ; (’29) 16 A I R 1929 Oudh 483, 
held not good law. [P 485 C 2] 

Mohammad Husain — for Applicants. 

Sri Bam and Lekh Bam Varma — 

for Opposite Party. 

Order. — This revision application is 
directed against the appellate order passed 
by the District Judge of Barabanki allow- 
ing the appeal and setting aside the order 
of the Assistant Collector, first class in a 
suit for redemption of a mortgage under 
S. 12 , U. P. Agriculturists’ Relief Act. The 
facts giving rise to the present litigation are 
as follows : One Ramzan Ali mortgaged the 
property in suit with possession to defen- 
dant 2, Fazal Ahmad, under a mortgage 
deed dated 7th July 1902. Defendant 2 sold 
his mortgagee rights to Amjad Husain, 
defendant l. On 2l8t July 1004, Ramzan Ali 
is alleged to have sold his equity of redemp- 
tion to one Abdul Ilakim, defendant 3, who 
in turn made a gift of the proj)6rty in favour 
of bis wife, the plaintiff. The plaintiff there- 
upon filed an application for redemption of 
the said mortgage of 7th July 1902, under 
S. 12, U. P. Agriculturists’ Relief Act, in the 
Court of the Assistant Collector, first class. 
Defendant 3 admitted the plaintiff’s claim 
while defendants l and 2 , who are the pre- 
sent applicants, filed a joint written state- 
ment contesting the application on the 
ground that Ramzan Ali never sold his 
equity of redemption and consequently the 
plaintiff was not a representative of the ori- 
ginal mortgagor entitled as such to sue for 
redemption. In para. 12 of the written 
statement the sale deed of 2ist July 1904 
was denied and was alleged to be a forgery. 
The said defendants also denied that the 
plaintiff was an agriculturist as defined in 
the U. P. Agriculturists’ Relief Act and 
hence the plaintiff was not entitled to sue 
under 6. 12 , Agriculturists’ Belief Act. 

The learned Assistant Collector found 
that the plaintiff had not proved that she 
is the legal representative of the original 
mortgagor Ramzan Ali. The original sale 
deed of 2let July 1904, was not produced but 
a certified copy was prodnced. In this con- 
nexion the learned Assistant Collector found 
that the evidence regarding the loss of the 
original docnment was not satisfactory and 
refused to admit the copy as secondary evi- 
dence. On the second question whether the 
plaintiff was an agriculturist or not, the 
learned Assistant Collector recorded a find- 
ing against the plaintiff bolding that she 


was not an agriculturist within the meaning 
of the Act. 

The learned District Judge in appeal set 
aside the finding that the loss of the origi- 
nal document was not satisfactorily proved 
and presumed from the certified copy the 
genuineness of the original under 8.90, Evi- 
dence Act. In regard to the second point 
the learned District Judge held that as the 
property was admittedly in the possession 
of the mortgagee the plaintifif was liable to 
pay revenue for the property if she had 
possession of it. Upon this reasoning be 
held that the plaintiff was an agriculturist. 
He set aside the judgment of the trial Court 
and remanded the case to him for disposal 
according to law. Defendants l and 2 have 
come up in revision to this Court challeng- 
ing the decision of the learned District 
Judge on both the points decided against 
them. 


A preliminary objection has been raised 
on behalf of the plaintiff opposite party 
that this revision application is incompet. 
out. Reference has been made in this 
connexion to the provisions of 8 . 23 (2), 
Agriculturists’ Relief Act, which lays down 
that no appeal shall lie from an appellate 
order under this section and to 29 I A 51,^ 
A I R 1937 oudh 124^ and 1939 O A 760.’’ To 
my mind the preliminary objection has no 
substance. The last mentioned case is a 
decision of a Full Bench of this Court in 
which it was held with special reference to 
the provisions of S. 5 (9), Agriculturists 
Relief Act, that no revision is entortainable 
against an appellate order refusing instal- 
ments under 8. 5 of the Act, The case in 
AIR 1937 Oudh 124* was followed in this Full 


Jench case. The decision of the Full Bench 
)roceeded on the ground that the words 
'decision of the appellate Court shall be 
inal” in s. 6 (2), Agriculturists’ Relief Act, 
[obarred not only a further appeal against 
t but prevented interference with it in 
evision. A reference was made to the pro- 
'isions of Ss. 23 and 30 (3), Agriculturists 
lolief Act, in which the words used were 
hat "no appeal shall lie from an appellate 
irder passed under this section. The learned 
udges constituting the Full Bench held 
hat if the intention of the Legislatu re had 


, (■02) 29 Oal 167: 29 I A 5i: 8 Bar 164: 6 0 W N 
226 (PC). Obulam Jilani v. Muhammad Hawn. 
. (’87) 24 A I B 1987 Oudh 124 : 165 I 0 469 . 
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been to bar only a second appeal they would 
have used in sub-s, ( 2 ) of s. 6 of the Act the 
same language which they used in ss. 23 and 
30 (8), Agriculturists' Relief Act. The deci- 
sion of the Full Bench must, therefore, be 
confined to coses falling under s. 5 ( 2 ), 
Agriculturists Relief Act and must not be 
deemed to extend to coses under s. 23. It may 
be noted that Ss. 12 and 23 are both included 
in cb. 3, Agriculturists’ Relief Act, whereas 
S.5 appears in ch. 2 of the same Act. 

As regards the decision in 29 1 a 51 ^ learned 
counsel for the opposite party has relied on 
the provisions of para. 16 (2) of Sch. 2, Civil 
P. C., which lays down in the case of awards 
that no appeal lies except in so far as the 
decree may be in excess of, or not in accord, 
ance with, the award. In that case their 
Lordships of Privy Council approved the 
view of Clarke J. that in the case of an 
award revision would bo more objectionable 
than an appeal. Their Lordships omphasi- 
zed that if an application in revision were 
odmissiblo in a case like the present, the 
finality of any award would bo open to 
question. That case, however, has no appli- 
cation to a case arising out of proceedings 
for r^emption under s.l 2 . Agriculturists’ 
Kehof Act. The language of S.23, Agricul- 
turists l^lief Act, in my opinion does not 
divest this Court of the power of intorforence 
in revision if the case fulfils the requirements 
of s. 115, Civil P. C. As I shall show pre- 
sently, the case before mo is one in which 
the learned District Judge has acted illegally, 
or at least with material irregularity in his 
finding upon the principal question in the 
case as regards the right of the plaintiff to 
iDBtitucd too suit for rGdonjptioD, 

The learned Judge has faUen into two 
errors one of which is an error of fact and 
the other is an error of law. In his judgment 
he states that there were only two attesting 
witnesses of the sale deed and both were 
dead As a matter of fact, there are three 
attesting witnesses, ilukarram Husain 

fta h ‘Tk? Jawwad Ali, and this was 8<; 

J Aulad Ali 

rll ‘'.‘^“/tedly dead. According to the un. 
rebutted testimony of Abdul Gbani, a wit 

rf™ u"" the defendants. 

in? ni ^ related to him, 

was still ahye. This point is however not of 

very great importance. The question that 

rh« ^ determination is whether 

the learned District Judge was right in pre. 
Burning the genuineness of the origin^ Zlo 
deed under s. 90, Evidence Act, by the mere 
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production of a certified copy of the sale 
deed. This point is now set at rest by a 
decision of their Lordships of the Judicial 
Committee in 1935 OWN 769‘ where it was 
held that s. 90, Evidence Act, clearly requires 
the production to the Court of the parti, 
cular document, in regard to which the 
Court may make the statutory presumption. 
If the document produced is a copy, admit, 
ted under s. G5 of the Act as secondary evi- 
dence and it is i)roduced from proper custody 
and IS over 30 years old, then the signatures 
authenticating the copy may be presumed 
to be genuine, bub the Court is not entitled 
to presume the genuineness of the original. 
According to the aforesaid decision the 
certified copy of the sale deed produced in 
the case la admissible under s. C5, Evidence 
Act. as secondary evidence of the original, 
which means only this that it is a correct! 
copy of the original document, bub whether 
the original document was a genuine docu. 
ment is a question which is capable of proof 
and It IS not permissible to invoke the assist, 
ance of 8.90. Evidence Act, to prove the 
pnuineness of the original by the produc. 
tion of the certified copy. As regards the 
case in 5G i a ug* relied upon on behalf of 
the opposite party, their Lordships referred 
to that case in 1935 OWN 759.* and explained 
that in that case the dispute was as to the 
ter^ of a grant, which bad admittedly been 
made. The case in 34 Cal 1059° cited by the 
opposite party has no bearing on the present 
case. There was no question of any pre- 
sumption under s. 90. Evidence Act, which 
was not even referred to in the judgment. 
One of the two documents in that case was 
admitted m the trial Court without any 
objection whHe the other document was 
accepted as genuine upon the evidence pro- 
duced m that case. 

The case in A i r 1029 oudh 483 ' decided 
by a single Judge of this Court is no longer 

pronounce. 

ment of their Lordships of the Privy Coun- 

Trt I k • ® ‘bore is no 

h^gal basis whatever for the finding arrived 

at by the lower appellate Court upon the 

® 5***g*°al sale deed on the 

^All 494 ^ ^ ^ ^ 0 SC 4 Tbi 

P C 116 1 117 I C 507 • 52 
463 : 86 I A 146 (PC), Seethayya v SutC 
ramany Somayajula. 

VcS^ 8 h^k^“Ji : 34 I A 194 : 6 C L J 678 
7 Begam v. Secretary of State. 
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bagig of which the plaintiff gought redemp. 
tion. The decision of the learned District 
Judge upon this point cannot therefore be 
sustained and must be set aside. In view of 
the decision at which I have arrived upon 
the principal question in the case the plain- 
tiff is at once non-suited and hag no right 
to maintain the suit for redemption. This 
finding renders it wholly unnecessary to 
pursue the second point raised on behalf of 
the defendants-applicants. The result there- 
fore is that this application succeeds, the 
judgment and decree of the lower appellate 
Court is set aside and the suit is dismissed 
with costs throughout. 

G.N./r.k. Application allowed. 

(28) A. I. R. 1941 Oudh 436 

YORKE AND GnULAM IIASAN JJ. 

Syed Iqbal Ali — Defendant— Appellant 

V. 

S. Humayuyi Qadar and others — 

Plaintiffs — Respondents. 

Appeal No. 19of 1937, Docidod on 21st February 
1941, against order of Smith J,, !>/. 8th May 1051 4 

(a) Civil P. C. (1908), S. 100 — Adverse posses- 
sion is mixed question of fact and law Facts 

found by first appellate Court are binding^ in 
second appeal— Question whether facts establish 
adverse possession being one of law can be 
challenged. 

The question of adverse possession is a mixed 
question of fact and law. Though the (acts found 
by tho Court of hrat appeal must bo accepted as 
Bnal in second appeal, the question wbetber the 
proved facts substantiate tho pica of adverse posses* 
sloD is a matter of law which can be challenged in 
second appeal : 19 Cal 263 (PC) ; (’19) C A I R 1919 
P C CO and (’85) 22 A I R 1935 Oudh 387, IU:L on. 

(P 439 0 2] 

(b) Adverse possession — Onus is on plaintiff 
to establish affirmatively his acquisition of 
statutory title by reason of adverse possession 
— No case of permissive possession set up by 
defendant — Permissive character of possession 
never arising as independent issue for decision 
— Question of adverse possession cannot be 
approached by determining whether defendant 
has proved permissive possession or not. 

It is the duty of the plaintlQ claiming title by 
adverse possession to establUh af&rmatlVoly that 
they had acquired statutory title to tho property 
by reason of adverse possession for the requisite 
period. Where no case of permissive poesession has 
been set up by defendant Id the pleadings, nod the 
permissive character of possession has never arisen 
as an independent issue calling for a decision Id 
the case, It Is wholly wrong to approaob the ques* 
tloQ of adverse possession by detorminiog whether 
the dofeodant has proved a case of permissive 
poeseesioD or not and bold adverse possession upon 
the weakness of that case : 27 Cal 943 (PC) and 
(•16) 8 A I R 1916 P C 21, lUl. on. (P 439 0 2; 

P 440 C 1) 

(c) Adverse possession — Proof of — House 
•alien into ruins and presenting mere appear- 


A. t K 

ance of abata with dalan bounded on all sides 
by neighbour's houses— Such acts of possession 
as tethering of cattle, using land as playground, 
cooking food on ceremonial occasions and even 
planting trees by real owner’s family members 
cannot be taken to arouse notice of real owner 
and cannot constitute adverse possession against 
him. 

The title of the owner must be doomed to carry 
with it the legal possession and must be deemed to 
subsist, unless and until there Is an open and 
hostile assertion of title accompanied by exclusive 
possession of an effective nature to tho knowledge 
of tho actual owner. To constituto a plaintiff’s 
title by adverse possession, the possession required 
to be proved must bo adequate in continuity, in 
publicity and in extent, and is displaced by ovU 
donee of partial possession by the defeodant, and 
the onus of ostablishlog these essential elements Is 
upon the adverse possessor. In determining the 
question whothor possession ishostileand notorious 
so as to charge the real owner with notice of the 
adverse claim tho nature, the situation and the 
user of the property must bo conaidored: 27 Cal 943 
(PC) and (1896) 1 Ch 641, Rcl on. [P 440 0 1,9J 

Where after the falling of a house into ruins for 
a long time tho land presents the appearance of a 
more ahata with a dalan bounded on all sides by 
the houses of neighbours such acts of possession by 
tho adverse possessors, (members of the real owner's 
family), as tethering of cattle, using the land as a 
playground, cooking food on ceremonial occasions 
and oven planting trees cannot possibly arouse tho 
notice of the real owner oveu if he be living in the 
same town, much less would they constitute adverse 
possession against him if ho has been living away 
from the land since a long time : IG Bom SS8, 
liel. on; Case low discussed. [P 440 0 2] 

Mohammad Ayub and S. Mohammad Husain^ 

for Appellant. 

ylli Zaheer and K. N. Tandon — for Rospon* 
dents 1 and 2 and R(}dpondeuts, respcotlvely. 

Judgment* — This is an appoal by defon- 
dant 1 uoder s. 12 (2), Oudh Courts Act. 
against tho decision of the late Smith J, 

A short pedigree table, in so far as it is 
material to explain the situation of the 
parties, is sot out below. The pedigree is 
undisputed. 

(For pedigree see p. 437.) 

The facts giving rise to this litigation are 
folly set forth in the judgments of tho two 
lower Courts and in the judgment of our 
learned brother, Smith J. Briefly they are 
as follows : On 22nd July 1891, Sarwat Ali 
executed a mortgage (Ex. 6) in favour of one 
Hasan Jafar, the father of defendant 2, as 
benamidar for Fazal Husain, the father of 
the plaintiffs, in respect of three houses in 
Golaganj, Lucknow, which are now admitted 
to have been situate on plots Nos. 282, 236 
and 237. Cn 8th March 1893, Sarwat Ah pur- 
chased house NO. 261 from Amjadi Begam, 
the widow of Himayet Ali. The mor gagee 
under Ex, 6 obtained a preliminary decree 
for sale on I6bh August 1899. This decree 
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Humayun Qadir Rabat Husain Babbi Begam 
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I 

Fatima 

Begam 


Fazal Husain 


I 

Sugbra Begam 
Defendant 4. 


was never made final. Sarwat Ali was a 
practising lawyer and had shifted to Hyde- 
rabad, Deccan. He died there some time in 
1905. On aist January 1927, Sarwat All’s 
heirs applied for redemption under the old 
S. 89, T. P. Act, now corresponding to O. 34, 
Rr. 6 and 8, Civil P. C., against the heirs of 
Saiyid Hasan Jafar, benamidar, and the heirs 
of Saiyid Fazal Husain, who was the real 
mortgagee. The application was allowed by 
the lower Court but the decision was re- 
versed on appeal by this Court on 2ith March 
1930 wide TOWN 538.* The heirs of Fazal 
Husain had set up an oral sale of the mort- 
gaged property in thoir favour after the preli- 
minary decree for sale and had also pleaded 
adverse possession over the mortgaged pro- 
perty. The plea of oral sale was rejected, 
but the plea of adverse possession was up. 
held by this Court. The heirs of Sarwat Ali 
had obtained possession of the mortgaged pro- 
perty after the decision of the lower Court 
in their favour but this possession was res. 
tored to the plaintiffs after tho decision of 
this Court. In the course of the restitution 
proceedings, a dispute a rose as regards the 
iwssossion over plot no. 2Ci which the plain, 
tiffs contended was covered by the mortgage 
deed, but they wore resisted by defendant i, 
and this led to a criminal litigation between 
the parties. Ultimately, however, the par- 
ties came to a provisional settlement under 
which plot NO. 2G1 was, pending the adjudi- 
cation of title by civil Court, put in the 
possession of defendant l, barring a smaU 
portion which went to the other party who 
in return gave defendant i a portion of plot 
No. 286. The plaintiffs instituted the pre- 
sent suit on 28rd May 1933 for possession. 
Ihe number of the plot was not given in 
the plaint, but it is no longer disputed be- 
tween the parties that the suit related to 
plot No. 261 and that part of plot No. 286 
wh ich was given to d efendant i under the 

18 A I R 1931 Oodh 69; 127 I C 262' 7 
OWN 638. Hu^ajun Qadar Suni;. eLL! 


provisional settlement. In case the plain- 
tiffs succeeded in establishing their claim 
to plot No. 261, they would be entitled to 
get back that portion of plot No. 236 which 
they bad surrendered to defendant l in re- 
turn for a portion of plot No. 261. 

Defendant 2 is the son of Hasan Tafar, 
who was admittedly the benamidar for 
Fazal Husain in the mortgage executed in 
1891. Defendants 3 and 4 are the sisters of 
tho plaintiffs and have been impleaded as 
pro forma defendants. The only contesting 
party in the case therefore is defendant i. 
The plaintiffs asserted themselves in the 
plaint as owners of land along with the 
building, of which the boundaries were 
given at the foot of the plaint but which 
must now be deemed to refer to plot No. 261, 
since I4th September 1898. The plaint refers 
to the fact of Sarwat Ali's heirs having 
taken possession of the said plot in 1928 
after their application for redemption was 
granted by the lower Court, and that the 
plaintiffs regained possession of the same 
on 3l8t May 1930. On 7th July 1930, defen- 
dant 1 is alleged to have taken unlawful 
possession of the said plot, and this, accord- 
ing to the plaint allegations, gave rise to 
the suit for possession against him along 
with damages to the extent of Rs. 50 for al. 
lowing a dalan in the land in suit to fall into 
disrepair during the period of his possession. 
Defendant i pleaded that plot No. 261 was 
not the subject-matter of dispute in the re- 
demption case which he lost in the Chief 
C^urt, that ho was the owner in possession 
of fcbe said plot and that the plaintiffs bad 
no title whatsoever to the same* In the 

before the Court connsol for 
the plaintiffs stated on 26th August 1933 as 
follows : 

I claim title to tho property by virtue of tho 
decrees In forcclosnre aod redemption suit and 
also on the ground of adverse possession which has 
boon esUblished against defendant 1 by tho \udo. 
ment of the Hon'ble Judges of tho Chief Court 
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Defendant I's possession over the property was 
always permissive. 

Counsel for defendant i replied that the 
property in suit was not included either in 
the foreclosure decree of 189S or in the re. 
demption suit lost by defendant i against 
the plaintiffs in the Chief Court. The pro- 
perty in suit appertains to ahata No. 261, 
which originally belonged to Himayat Ali, 
whose heirs sold it to Sarwat Ali, and after 
the death of Sarwat Ali his heirs who suc- 
ceeded to the property transferred the same 
to defendant l. On 25th November 1933, the 
plaintiffs filed a replication in which they 
stated that they had become owners of the 
land in suit by adverse possession for a long 
time. On 27th November 1933, counsel for 
the plaintiffs stated that the whole of the 
land was previously in the possession of 
the plaintiffs and his predecessors. in-intorest 
since the year 1R93 and that with the oxcop. 
tion of a dalan shown in the Commissioner’s 
map there was no other building in the 
land in suit since 1R9S. The trial Court ap- 
pointed a Commissioner, who prepared a 
plan of the land in suit. In an elaborate 
judgment the trial Court hold that plots 
Nos. 232, 236 and 237 were the only plots in 
suit in the redemption case, and that plot 
No. 261 was not included in it. It held that 
the land in suit so far as it was enclosed by 
the letters "ai hi ci G1 dl el fl” in the 
map of the Commissioner was included in 
the redemption case, and the rest of the 
land in suit was not included. This finding 
was accepted by the learned Subordinate 
Judge and was not challenged in the appeal 
to this Court. Issue 2 related to adverse pos. 
session and ran as follows ; 

Has tho land in suit boon in adverse possession 
of tbo plaintiQs and tboir prcdocessors-in-intorost 
sinco tbo year 1898, and have tboy perfocted tboir 
title to it ? 

The trial Court split up the question of 
adverse possession into two parts, one relat- 
ing to doorhi shown in the Commissioner’s 
map and the other relating to the ahata, 
which included the dalan towards the south. 
It hold that the deorbi formed part of the 
house of Mir Himayat Ali which was sold 
to Sarwat Ali, but that it had been in the 
possession of the plaintiffs for a long time 
who had connected it with their own house 
and had settled a tenant therein. As regards 
the ahata which was coloured red in the 
Commissioner’s map its view was that it 
had been a vacant land from the year 1909 
or 1910. No building existed on the land, 
and there was a dalan which was in a 
dilapidated condition. The trial Court enu- 


merated the following acts of possession 
which were alleged to have been exercised 
by the plaintiffs over the land in suit, 
namely, that the plaintiffs used to keep 
their cattle and hens, that singing parties 
used to be arranged in the dalan and the 
ahata occasionally and that plaintiff 2 used to 
fly kites in the ahata and that on occasions 
of ceremonies food used to be cooked in the 
ahata. Its view was that the aforesaid acts 
did not prove ouster of the owner, much 
less any adverse possession over the land 
in suit. It disbelieved the evidence of the 
plaintiffs who had stated that in the year 
1915 the widow of Sarwat Ali wanted to 
take possession of the ahata but was pre- 
vented from doing so. Certain post-cards 
were relied upon on behalf of defendant l, 
Exs. A-ii to A.14, which were written by 
plaintiff 2 and his brother-in-law Afzal 
Husain to Suraiya Begam in 1906-03. The 
trial Court came to tbo conclusion that 
these letters show that the plaintiffs were 
on cordial terms with Suraiya Begam, and 
consequently there could be no question of 
any adverse possession till that date. The 
trial Court further disbelieved the story set 
up by the plaintiffs that they had been in 
possession of tbo entire ahata under an oral 
sale. This latter finding was confirmed in 
appeal and has not been challenged. The 
trial Court made an inspection of the spot 
with a viow to bettor understand and appre- 
ciate the evidence recorded by him in the 
case. This the Court was entitled to do 
under o. 18 , R. 18 , Civil P. C. The trial Court 
farther found that since the year 1903 no 
relation of Sarwat Ali or bis brothers resided 
in the ahata in suit, and the walls of tlie 
house situate therein had fallen down and 
disappeared, and the only structure left was 
a dalan in a dilapidated condition. The 
ahata was now surrounded by the houses 
of neighbours, and the condition of the ahata 
was attributed to the course of nature. 
There was no defined boundary, and the 
boundary walls of the ahata on three sides 
belonged to different persons, who are the 
plaintiff’s neighbours. Three passages led 
to his ahata, one from the deorhi, the 
other from the east of the ahata connected 
with a lane and the third from a window 
of the plaintiffs’ house. Neither of^ these 
passages was opened by the plaintiffs or 
their predecessors, bub the position 
stood showed that they were controlled by 
the plaintiffs. Upon this finding the trial 
Court decreed the suit for possession of 
that portion of the land in suit which ap- 
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pertains to plot No. 286 and is enclosed by 
letters "al bl Ol Gl dl ei fl" in tbe map 
prepared by the Gommissionerand dismissed 
the rest of tbe claim. Tbe learned Subordi. 
nate Judge on appeal observed : 

Wbon tbe possession o! tbe appellants over tbe 
deorbi is adverse and tbe Hon'ble Chief Court has 
recognised their title by advorso possession in res- 
pect of plot No. 236, when tbej have purchased tbe 
land of the abata towards tbe north (not in suit) 
from Mt. Bibi Jan in 1905 and 1906 as Ezs. Sand 
9 show and wbon appellants have full control of 
the three passages leading to tbe land in suit which 
is in tbe shape of one abata and is a vac.ant land 
enclosed by walls and it is also admitted that they 
have been in possession for a long time, 1 think 
there can be no other conclusion except that their 
possession over the land in question is also ad verso. 

The result was that tbe learned Sub- 
ordinate Judge decreed the plaintifTs’ suit 
for possession of the land coloured rod in 
the map prepared by the Commissioner. 
He did not however decree the claim for 
damages. This decision was affirmed in 
second appeal by our learned brother Smith 
J. The learned Judge observed in big 
judgment : 

The solo question at issue between the parties 
has boon whetbertheplaintifleand tbolrpredocessor 
have been in adverse possession of this plot and of 
tho buildings standing on it for over twelve ye.ars, 
or whether their possession was simply permissive. 

At another place be says that 
the whole question is, however, whether tbe nature 
of tho possession of the plaintiffs and their pro- 
deccssor was such as to constitute it adverse pos- 
soesioD. 

After referring to tbe evidence of tho two 
plaintiffs and quoting passages from tboir 
evidence be came to the conclusion that tbe 
evidence given by Saiyid IIumayuD Qadar 
was neither consistent nor clear, and bo was 
not prepared to hold on that evidence that 
Fazal Ilusain’s possession of the plot No. 2CI 
and the house standing thereon was in the 
first place permissive. The learned Judge 
summed up bis conclusions in the following 
passage : 

Taking into consideration tho weakness of the 
appellant’s case on this point, and also the fact 
th^ this »Bo of permissive possession on tho part 
of b azal Plusain was not tho case originally set up 
by him, (the learned Subordinate Judge said inhia 
judgment that oven boforo him 8. Iqbal Ali did 
not sot this up as a definite case), I think that tho 
case of the appellant based upon permisslvo pos- 
session must bo held to have failed, and on tho 
tacts as a whole alleged on thosldeof thoplaintlfls- 
ros^ndents I am of opinion that the learned Sub- 
ord nate Judge wasjuBtlfiod in finding tho plaintiffs 
entitled to succeed on the basis of title by adverse 
possession. 

After having heard arguments at con. 
siderablo length in this case wo regret wo 
are unable to uphold the decision of our 
loarned brother. At the outset it may be 


pointed out that the question of adverse 
possession is a mixed question of fact and 
law. Though tho facts found by the Court 
of first appeal must be accepted as final in 
second appeal, the question whether thei 
proved facts substantiate tho plea of adverse 
possession is a matter of law which can be^ 
challenged in second appeal : vide 19 Cal' 
253,^ 42 ALL 152^ and 11 Luck 82.* In the well, 
known case in 27 i A their Lordships of 
the Judicial Committee in a case resting 
firstly on title and secondly on adverse iws* 
session observed tliat it is necessary to 
remember that tbe onus is on the appellant 
(plaintiff), and that what she has to make 
out is possession adverse to tho competitor. 
This principle was further confirmed in 43 
I a 192® where it was hold : 


Nothlug la better settled than that tbe onus of 
establishing property by reason of possession for a 
certain requisite period lies upon tho person asserting 
possession. It is too late in tho day to suggest iho 
TOntrary of this proposition. If it werenotcorrect, 
it would be open to tho possessor for a year or a 
day to say “I am here; be your title to tho property 
over so good, you cannot turn me out until you 
have demonstrated that tho possession of myself 
and my predecessors was not Jong otiougb to fulfil 
all tho legal conditions." Such asingulardoctrino 
can be well illustrated by the case of India, in which 
tho right of the Crown to vast tracts of territory, 
including not only islands arising from thosea, but 
great spaces of jungle lands, necessarily not under 
the close supervision of Governmentofficera. would 
disappear because there would bo no evidence 
available to establish the state of possession for 
sixty years past. It would be contrary to all legal 
principles thus to permit the squatter to put the 
owner of the fundamental right to a negative proof 
upon tho poiot of possoasloQ, 


Having regard to the principle enunciated 
above regarding the onus in such cases, we 
are of opinion that the issue framed by the 
trial Court was perfectly correct, and it was 
the duty of the plaintiffs to establish affir- 
matively that they bad acquired statutory 
title to the property by reason of adverse 
possession for the requisite period. No case 
of permissive possession was admittedly set 
up by defendant i in tbe pleadings, and it 
seems to us that the permissive charaoterl 
of possession never arose os an independent! 


z. ( ly Ual 253 : 19 I A 48 : 6 Sar 133 (PC) 

Lachmoawar Singh v. Manowar Hossein. 

P 0 60 : 65 IC486 : 42 All 152 : 

Satgur Prasad V. RajKlshoroLal. 

^^35 Oudh 387 : 165 I 0 23 : 1935 

All ^ Luck 83, Mt. Rajaaa V. Musabeb 

All. 

s. (1900) 27 Cal 943 : 27 I A 136 : 4 C W N 697 : 

J, Sar 714 (PC), Radhamoni E)ebi v. Collector of 
Khulna. 

6. (’16) 3 AIR 1916 P 0 21 : 35 I 0 902 : 39 Mad 
617 ; 48 I A 192 (PC), Secy, of State v. Chelikani 
Rama Raoe 


440 Ondh 


A. I. R. 


Iqbal Ali v. Humayun Qadar 


issue calling for a decision in the case. In 
these circumstances it was wholly wrong to 
approach the question of adverse possession 
by determining whether defendant l had 
proved a case of permissive possession or 
not and bold adverse possession upon the 
weakness of that case. Defendant 1 never 
set up the case that the plaintiffs had been 
in possession of the land in dispute by leave 
or license of his predecessor-in- title. The 
question seems to have agitated the minds 
of the Courts upon the statement in cross- 
ezamination made by plaintiff l, Saiyid 
Humayun Qadar, which was as follows : 

Whilo going back to Hyderabad in 1898, Sarwat 
Ali sent for my father. My father nae busy, so bo 
sont bis clerk Bardar Husain to Sarwat Ali. 
Sarwat All told Sardar Husain tbat bo was going 
to Hyderabad, Fazal Husain should come and tako 
possession of the house. When Sardar Husain in. 
timated this to Fazal Husain, the latter replied 
that the bouses of Sarwat Ali were of little value 
and they may be looked after. 

This statement was relied upon by the 
defendant as indicating permissive posses- 
sion, but the learned Subordinate .ludge did 
not uphold this contention. Wo are of 
opinion that this statement may well have 
been relied upon as destructive of the case 
of adverse possession set up by tbo plain, 
tiffs, but it by no moans follows tbat 
defendant i was setting up a definite and 
substantive case of permissive possession 
which was legally not permissible through 
tbo evidence of a plaintiff in the witness 
box. We do not think it necessary to rest 
our decision upon the meaning to be at- 
tached to the above statement of the plain- 
tiff in order to hold tliat the possession of 
the plaintiff was of a permissive character. 
Having regard to the acts of possession 
found by the two lower Courts on the land 
in suit, we are of opinion tbat these occa- 
sional acts in the circumstances of the pre- 
sent case are acts of a temporary and flimsy 
character which do not destroy the title of 
the defendant or bis predecessor-in-interest. 
The title of the defendant or his predeces- 
Bor-in-interest must be doomed to carry 
with it tbo legal possession and must be 
deemed to subsist, unless and until there is 
an open and hostile assertion of title ac- 
companied by exclusive possession of an 
effective nature to tbe knowledge of the 
actual owner. According to the classical 
definition of "adverse possession" by Lord 
Robertson in 27 I A 186,® to conatitate a 
plaintiff's title by adverse possession, the 
poBsesaion required to be proved must be 
adequate in continuity, in publicity, and in 


extent, and is displaced by evidence of par- 
tial possession by the defendant, and the 
onus of establishing these essential elements 
is upon the adverse possessor. We are of 
opinion that the plaintiffs have failed to 
satisfy the test essential to the proof of 
adverse possession. In determining the 
question whether possession is hostile and 
notorious, so as to charge the real owner 
with notice of the adverse claim, the nature, 
the situation and the user of the property 
must be considered. "It is impossible," says 
Lord Halsbury in (1895) l Cb 641^ at p. 645 , 

to speak with exact precision about the degree of 
possession or dispossession that will do unless you 
have regard as Cotton L. J. said in (1879) 5 Ex D 
2C4'* to the nature of the property. 

Sarwat AU never visited Lucknow since 
1898, and Suraiya Begam, one of his daugb- 
tors, stayed with him in Hyderabad. Neither 
Munni Begam, the mother of defendant l, 
nor Altaf Begam, who is married in Hardoi 
district, ever lived in Lucknow. Defendant 1 
himself did not come to Lucknow till the 
year 1927. The house which Sarwat Ali 
acquired in 1893 evidently fell in ruins 
before 1898 and no permanent structure 
worth tbo name has been in existence on 
tbo spot at any rate since tbe year 1898, and 
the land in suit has prosonted the appear- 
ance of a mere ahata with a dalan boundedj 
on all sides by the houses of neighbours.' 
Such acts of possession as tethering of cat- 
tie, using the land as a playground, cook- 
ing food on tbe occasions of ceremonies and 
oven planting trees could not possibly have 
aroused the notice of the real owners — who 
are no other than members of the plaintiff's 
own family — even if they had been living 
in Lucknow, much less would they consti- 
tute adverse possession against Sarwat Alii 
and bis family, who have boon away froml 
tbo land in dispute since 1898. Exhibits A-ll' 
to A-ii are postcards written in tbe year 
1906 to 1908. Exhibit A-il was written by 
Afzal Husain, brother-in-law of tbe plain- 
tiffs, to Suraiya Begam, while Exs. A -12 to 
A-14 were written by plaintiff 2 to Suraiya 
Begam. We agree with our learned brother 
that those postcards do not show that the 
plaintiffs acknowledged the claims of Sarwat 
Ali’s heirs to the property in dispute, but 
at the same time we are of opinion ,tb^ 
they do show that cordial relatione oxiefcM 
between the heirs of Sarwat Ali and t e 
plaintiffs. Plaintiff l admits in hisevidenco 


,895) 1 Oh 641 : 64 L J Oh 416 : 18 B 310: 72 

' 670, Marshall V. Taylor. r -r 

.079) 6 Ex D 264 : 49 L J Ex 220 : 42 L T 
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thab ho was on good terms with Mb. Suraiya 
Begam when Ess. A-H to A. 14 were written 
by him to her. There is no evidence on the 
record to show that at any time before the 
application for redemption was filed in 1927 
the relations of the parties became hostile. 
We do not think it will servo any useful 
purpose to refer to decided cases upon tho 
point, as in our opinion the principles 
governing the acquisition of prescriptive 
title have been laid down by their Lordships 
of the Privy Council, and the only question 
that arises for consideration before us is 
whether in view of these principles the 
plaintiffs have succeeded in discharging tho 
heavy onus which lay upon them to prove 
the essential elements of adverse i>os 3 ession. 
Wo may, however, refer to two cases. 
IG Bom 338* and 21 Uad 53, which have 
frequently been r«iferred to in subsequent 
dooieiousof the various High Courts in India. 

IG Bom 888®: In this case a small piece of 
land being of no present use to its owner 
and being convenient in many ways to his 
neighbour, the latter made use of it, in 
various ways, without objection for more 
than 12 years. A privy and sheds for cows, 
goats, fowls, etc. and a hut for a ghariwallah 
—all, however, structures of a llimsy and 
purely temporary character — wore said to 
have been constructed and maintained for 
many years on the said piece of land. Such 
user, it was contended, amounted to adverse 
possession. It was held that such user as 
this was insufficient to give a title to the 
land by adverse jxissession. User of this 
sort, under similar circumstances, is common 
in this country and excites no particular 
attention. It is neither intended to denote, or 
understood as denoting— on tho one side or 
tho other— a claim to tho ownership of the 
land, and, where this, and no more, is the 
case it would be wrong to hold that a claim 
by adverse possession has been made out. 

21 Mad 63 In this case the defendant had 
used as a backyard a small piece of land 
situated between bis house and that of the 
plaintiff, who was his brother, for a period 
of more than 12 years. In 1894 the defendant 
b^an to build on it, whereupon the plain, 
tiff protested and sued for possession. It was 
held that the use of the land for the purpose 
of a backyard would not bo sufficient to 
constitute adverse posaesaioD. 

Learned counsel on behalf of the plain. 


^Madhow^l CurBCtji v. Goculda 

Chokkallnga Naicken v 

Mutbuaami Kaickoo. 


tiffs. respondents has cited air i93l Mad 
282.“ A I R 1929 Rang 168.“ 84 Mad 353,“ 
A 1 R 1927 Lah 753“ and 58 I A 29.“ None 
of these cases hag any application to the 
facts and circumstances of the present case. 

A I R 1931 Mad 282“ : The plaintiff not 
only relied upon tho presumption of posses- 
sion arising from title over waste land in his 
favour but actually put forward a case of 
effective possession and adduced evidence 
in support of it. It was held that he had 
not succeeded in proving possession within 
limitation and he was not entitled to fall 
back upon the presumption of jxissossion in 
face of tho case that lie had pub forward. 

A I R 1929 Rang 153“: In this case tho plain, 
tiff definitely put forward a case thab he 
himself had given possession to the dofen- 
dant over tho land in suit. This case failed; 
on the other hand it was proved that tho 
defendant had boon in possession for the 
last 15 or 20 years. It was held that it was 
the duty of the plaintiff to prove his posses- 
sion within limitation and therefore the 
suit fell within Art. 142, Limitation Act. 

34 Mad 36S“: In this case it was hold that 
acts done on parts of a tract of land will 
only be oviderice of possession of the whole 
where the said tract of land possesses a 
defined boundary. As we have already held 
that is not the case hero. 

A I R 1927 Lah 753“: It was held that though 
ordinarily speaking tho doctrine of construe- 
tive possession cannot be used in favour of 
tho trespasser, novortheless. in a case where 
the plot in dispute forms part of a larger 
plot with defined boundaries over which 
larger plot there have been physical acts of 
ownership in portions and whore there has 
been an assertion of title over the whole plot 
throughout, such circumstances are relevant 
evidence as to the possession of the waste 
land. In this case tho plot had lain waste, and 
the predecessors of the plaintiff's purported 
to mortgage the whole of tho plots and pur- 
ported to sell portions of the whole plot 
and therefore it could fairly be held that 
they had an possidendi even over 

the plots now in dispute and consequently 

*1; ; 130 10 845 fed 

17 Kanoappa Chetty. 

^ ^ ^ 153 : 117 I 0 591 : 7 

MauDg Gyl v. Maung On Bwin. 

863 : 9 I C 9 : 21 M L J 132 : 
(1911) 1 M W N 65, Subramania Pillai v. 6ecre. 
lary ol State. 

14. (’27) HAIR 1927 Lab 763 ; 99 I C G93 

Nizain Dio v. Ali SrobamiDad. * 

15. (’81) 18 AIR 1981 PC IfiG : 190 IC 315:10 

lat 407 : 68 I A 29 (PC), Nagesbwar Bui Roy 
V. Bengal Coal Co., Ltd. ^ 
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thoy had acquired title by adverse posses* 
sion over the plots now in dispute. 

53 I A 29**: In this case a coal company, 
who held a mukarrari lease of a village and 
believed that they were entitled to the sub- 
jacent minerals, openly carried on for twelve 
years mining operations in various parts of 
the village by working pits and making trial 
boro- holes; it was not clear whether any 
one pit had been worked continually for 
twelve years. The zamindar sued the coal 
company claiming the minerals under the 
village. It was held that the company had 
been in adverse possession of the minerals 
under the whole village for more than 12 
years and the right of the zamindar was, 
therefore, barred. It was further observed 
that as a general rule where title is founded 
on adverse possession the title will be limited 
to that area of which actual possession has 
been enjoyed. But the extent of possession 
enjoyed may be an inference of fact, anfl in 
applying the rule to the case of a mineral 
field regard is to bo had to the nature of the 
subject and the possossion to which it is 
susceptible. 

Elaviog given our best consideration to 
the facts and circumstances of the present 
case, wo are satisfied that the plaintiffs 
have failed to establish the plea of adverse 
possession set up by them over the plot 
No. 2C1 except with regard to the doorhi 
over which the trial Court upheld the adverse 
possession of the plaintiffs. We, therefore, 
allow the appeal, set aside the decree passed 
by our learned brother upholding the decree 
of the lower appellate Court, and restore the 
decree of the trial Court. As regards costs, 
wo maintain the order passed by the trial 
Court but we allow costs to the defendant, 
appellant in all the other Courts on the 
ground that he has substantially succeeded. 

g.n./r.k. Appeal allowed. 
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Ghdlam Hasan J. 

Ganesh Prasad and others 

Defendants — Appellants 

V. 

Basdeo — Plaintiff — Respondent. 

Second Appeal No. 91 of 1939, Decided on 25tb 
February 1941, against order of Addl. Civil Judge, 
Unao, D/. 4tb January 1939. 

Specific Relief Act (1877), S. 54 _ Defendant 
opening door in wall of his house towards 
plaintiff’s land — Plaintiff apprehending acquisi- 
tion of easement to light and air il doors allowed 
‘O stand — Aforesaid apprehension held no rea- 
on to prevent defendant from enjoying bispro- 


A. I. B. 

perty without interfering with plaintiff’s right 
to enjoy his properly. ® 

A person is entitled to open doors in a wall of 
bis own house in the exercise of bis tight of pos- 
session and enjoyment of his own property unless 
he is prevented from doing so by any rale of law 
or by any right acquired by another authorizing 
him to have the said doors closed or on the ground 
that the doors interfere ' with the right of enjoy- 
moot by another of his own property, [P 443 0 2; 

A mere apprehension of the defendants’ acquir- 
ing a right of easement to light and air after the 
lapse of 20 years if the doors opened by them in the 
wall of their house towards the plaintiffs land are 
allowed to stand, cannot afford any justidcation 
for preventing the defendants from enjoying their 
property without interfering with the rights of 
the cnjoymoEit of (he plaintiff of his own property* 
It is perfectly open to the plaintiS to prevent the 
acquisition of the right of casement to light and 
air by the defendants by putting up stmoture on 
his own land if ho so desires : (’87) 24 AIR 1937 
Mad 21; 2 N W P H C R 182 and (’34) 21 AIR 
1934 Cal 752. Rel. on; (’82) *19 AIR 1932 Cal 249; 
24Cal 260 and 31 Cal 944, Disting. [P 444 C 1, 2] 

Ali Zaheer and S. P. Awasthi— for Appellants. 

P. D. Lai and R. N. Shukla — for Respondent. 

Judgment. — This is a defendants’ appeal 
arising out of a suit for possession by demo- 
lition of certain constructions and forperpe- 
fcual injunction. The plaintiff-respondent is 
admittedly the owner of plots Nos. Ill and 
113/1 in tbe abadi of patti Basudeo mauza 
Tajpur, tahsil and district Unao. According 
to tbe plaint allegations tbe defendants-ap- 
pellants are alleged to have dispossessed the 
plaintiff-respondent from the above plots in 
tbe end of 1937 by erecting two walls on 
plot No. Ill and three walls on plot No. llS/l 
as shown in the sketch plan annexed with 
the plaint, thus encroaching upon tbe plain- 
tiff's land. The defendants further built a 
ebabutra on plot No. 113/1 and fixed three 
doors in their walls towards tbe north of 
their house on plot No. 110 . These doors 
open on the plaintiU's land. The defendants 
further stored bricks, bullock. carts, tied cat- 
tle, prepared cow-dung cakes etc., etc., on 
plot No. 113/1 and exorcised similar acts on 
a portion of plot No. Hi as marked in the 
sketch plan. There was a partition of the 
villago four or five years ago. As a result of 
the partition abadi plots Nos. ii3/l and lU 
fell to the share of the plaintiff while plots 
Nos. 110 and 109 were allotted to another 
cosharer, whose rights now vest in tbe 
defendants. The defendants constructed a 
hall and side rooms on No. iio just abatfcing 
upon NO. II 8/1 after the partition. The plain- 
tiff sued the defendants for closing the 
doors opening towards the plaintiff s land, 
restraining them from using Nos. lU and 
113/1 as their sahan and for demolition of 
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the obabutra which they had constructed 
upon plot No. 113/1. Before the trial Court 
the defendants disclaimed any interest in 
plot No. Ill with the result that the contro- 
versy was thus narrowed down to plot 
No. 118/1 only. 

In defence the defendants pleaded that 
they had been using plot No. Ii3/i as their 
sahan for a long time and admitted exercis. 
ing acts upon that plot as alleged by the 
plaintiff. They denied the plaintiff’s posses, 
sion within limitation and asserted that the 
defendants had acquired rights of easement 
over plot No. I13/l. The encroachments 
alleged by the plaintiff to have been made 
on plots Nos. Ill and ii3/l by the defen. 
dants were denied. The trial Court ap. 
pointed a Commissioner to prepare a plan of 
the land in dispute showing the construe. 
tioDS as well as the alleged encroachments. 
This plan is no longer in dispute and forms 
part of the decree. The trial Court held 
that plot No. 118/1 bad not been used by the 
defendants as their sahan and that they had 
acquired no right of easement over that 
plot. It further held that the plaintiff bad 
been in possession within limitation. Ac- 
cording to the Commissioner’s plan the 
constructions complained of were found to 
exist on plot No. iio alone which belonged 
to the defendants and not on any portion 
of the abadi plots belonging to the plaintiff. 
In tlie result the plaintiff's claim for pos* 
session over plots Nos. ill and ii3/i was 
decreed. Bis claim in respect of demolition 
of the walls and enclosure as alleged by 
him was dismissed. The chabutra shown as 
A G H I j in the Commissioner's plan on 
plot No. 113/1 was ordered to be demolished 
and the materials thereof to bo removed by 
the defendants at their costa within one 
month. The defendants wore further order- 
ed to remove their cart, cattle, cow-dung 
cakes etc,, from the plot in suit and not to 
use the said plots as their sahan in future 
nor to exercise any acts of enjoyment or of 
Ijossession on the said plots. The relief as 
regards the closing of the three doors in the 
wall A B as shown in the Commissioner’s 
plan was. however, refused and it was 
ordered that they shall remain fixed. 

Both partiM were aggrieved by the deci. 
siou of the trial Court. The defendants filed 
an ajqjeal challenging the decree of the 
trial Court on the points which had been 
decided against them while the plaintiff filed 
a cross.objootion in respect of the claim for 
closing the three doors. The defendants' 
appeal was dismissed while the plaintiff’s 
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crosa-objection was allowed and the three 
doors towards the north of the defendants’ 
house were ordered to be closed. The defen- 
dants have preferred a second appeal to this 
Court. 

The only question that has been urged 
before me in support of the appeal relates 
to the relief for the closing of the three 
doors, which was granted to the plaintiff, 
respondent against the defondants-appel. 
lants. It has been contended that thedecision 
of the lower appellate Court ordering the 
closing of the doors is not legally sustain- 
able. I am of opinion that this contention 
must prevail. The lower appellate Court 
remarks that in view of the finding that the 
defendants bad not succeeded in establish, 
ing that they used plot No. ll.i/i towards 
the north as their sahan, they liad no right 
to fix their doors towards the nortii unless 
they proved that these doors originally woro 
opened on this side. The lower appellate 
Court held that the defendants wore not 
entitled to open new doorways towards the 
plaintiff’s land and acquire a fresh right of 
light and air from the plaintiff’s laud. It 
was remarked in this connection that if 
these doors are allowed to stand for over 
20 years, the defendants will acquire a right 
of light and air from his land. 

The trial Court found, and this finding 
has not been dissented from by the lower 
appellate Court, that plot No. Il3/l is a parti 
land and that part of it at any rate has 
been under cultivation. This fact is also 
borne out by the evidence of the plaintiff’s 
own witnesses : (vide P. ws. 2 , 3 and 5 ). The 
reasoning of the lower appellate Court to 
the effect that as the plea about the use of 
plot No. 113/1 as a saban by the defendants 
has not been established they have no right 
to open the doors, does not commend itself 
to mo. The defendants have opened doors 
admittedly upon their own land and this! 
they are entitled to do in the exercise ofi 
their right of possession and enjoyment of 
their own property unless they are pre- 
vented from doing so by any rule of law or 
by any right acquired by the plaintiff autho- 
nsing him to have the said doors closed. 
Having regard to tho fiDdiog arrived at by 
both the lower Courts it is not now open to 
the defendants to use any portion of plot 
No. Ii3/i for the purpose of a sahan or 
for any other purpose. They cannot claim 
the right of egress and ingress upon plot 
No. 113/1 and, it is nob pretended on their 
behalf that they have any such right. Therei 
is no legal justification, however, for pre 
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venting the defendants from enjoying their 
property by opening doors in a wall of their 
house as they have done in the present case 
unless the plaintiff is able to prove that 
the existence of these doors interferes with 
the right of enjoyment by the plaintiff of 
'his own property. In A I R 1987 Mad 21^ it 
was laid down that an owner cannot be 
restrained from enjoying his own property 
when it is not impossible for him and 
others to enjoy their rights. A person is 
entitled to enjoy his own property in any 
way he pleases provided that ho does not 
create a nuisance or interfere with the 
rights of others. In this case the plaintiffs 
sought to restrain the defendants from in- 
terfering with the worship and in particular 
from opening doors on the southern side 
of the plot recently purchased by them. 
The first injunction was granted by the 
trial Court and the second injunction was 
granted by the Subordinate Judge in appeal. 
Reference was made to 2 N w P n C R 182^ 
where it was observed ; 

Parties .iro at liberty to build what structure 
they please upon their own land ; hut il they inter, 
fero with the free enjoyment of their neighbour's 
property, they may lecomc liable in damages for 
tho injury that they do. 

It was hold hy tho Madras High Court 
that tliGoponing of thodoorson tho southern 
sido can in no way interfere with the rights 
of the plaintifls. In A I R I93i cal 752* it 
was observed that an act which is not un- 
lawful in itself does not become unlawful 
merely because it interferes with other 
people's business or merely because the 
motive of tho act is bad. The holding of a 
rival mela by defendant on his own land is 
not unlaavful merely because it interferes 
with the plaintitl's mola or merely because 
the defendant in holding his mela had a 
bad motive for his act. But such an act is 
an actionable wrong if he exercises his right 
of using his land by tho employment of 
illegal means. Tho grant of an absolute in- 
junction restraining defendant from enjoy- 
ing his own land is therefore wholly illegal. 

Learned counsel on behalf of the plaintiff- 
respondent has failed to satisfy me in what 
way tho existence of these three doors 
amounts to a violation of the plaintiff’s 
rights. lie takes his stand upon the reason. 
ing em ployed by the lowe r ap pellate Court 

1. (’37) 24 A I R 1937 Mad 21 : 1G6 I C 777 ; 71 
M L J 611, Pitcbal Rowtber v. DevajS Rao. 

2. ('70) 2 N W P H C R 182, Kasim Ali Khan v. 
Birj Ktsbore. 

3. (’84) 21 A I R 1084 Cal 762 ; 152 I 0 66 : 61 Cal 
048 : SO 0 L J 888, Mohammad Zabadot Babim 
V. Satyendra Naiayan. 


that there is an apprehension of the defen. 
dants’ acquiring a right of easement to light 
and air after the lapse of 20 years if the 
doors are allowed to stand. It appears to 
me that this apprehension cannot afford any 
justification for preventing the defendants 
from enjoying their property without inter- 
fering with the rights of the enjoyment 
by the plaintiff of his own property. It is 
perfectly open to the plaintiff to prevent the 
acquisition of the right of easement to light 
and air by the defendants by putting up 
structure on his own land if he so desires. 
According to s. 54, Specific Relief Act, a per- 
petual injunction may be granted to prevent 
the breach of an obligation existing in 
favour of the plaintiff, whether expressly 
or by implication. In the present case there 
is no obligation in favour of the plaintiff so 
as to restrain the defendants from opening 
tho doors and enjoying their property. The 
existence of these doors, in my opinion, 
involves no invasion of the plaintiff’s right; 
on the contrary the order of demolition is 
tantamount to an encroachment upon the 
defendants' legitimate rights to enjoy their 
property. 

Learned counsel for the plaintiff. respon- 
dent has referred to certain cases but nei. 
thor of these cases has any application to 
the facts and circumstances of the present 
case. The case in 69 cal 2 G 0 * has no bearing 


whatever upon tho present case. The case 
in 24 Cal 260* is distinguishable upon the 
facts. There, the defendants wantonly and 
with the intention of causing injury to the 


plaintiff dug a trench on the verge of the 
aoundary of her tenure resulting in the 
jubsidenco of the plaintiff’s land. Tho plain- 
iiff sought perpetual injunction prohibiting 
irhom from digging earth within a certain 
listanco of tho plaintiff’s tenement, the 
filing up of the excavation, or in default a 
certain sum of money as the costs of filling 
t up. The Mnnsif dismissed the suit hold- 
Dg that no cause of action accrued until 
ictual damage occurred. During tho prose- 
jution of the suit tho plaintiff’s land sob- 
lided in consequence of tho excavation and 
ihis fact was brought to tho notice of the 
^ourt. The plaint was ordered to be amend- 
jd in appeal by the lower appellate Court 
ind the Munaif was ordered to try the suit 
ifresh. The Calcutta High C ourt held in 

i7T’32ri9"A' IB 1932 Cal 249 : 138 I 0 193 ; 69 
Cal 260: 85 OWN 968, JotUsodramohan 5I»ra v. 

Prabodhkumar Datta. ^ v. 

K (*97) 24 Oal 260, BInda Bafllol Chowdoranl 

JftDD^bi CbowdfardDK 
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appeal that the Mansif was wrong in his 
view of the law. They observed that the 
suit for injunction will lie when the threa- 
tened act is of such a character that it 
must result in injury. There can be no 
question whatever in the present case that 
any injury to the plaintiff’s right of enjoy, 
ment of his own land is inevitable from the 
action of the defendants in opening these 
doors on their own land. The case in 8i Cal 
944® is clearly inapplicable. There it was 
held that as every owner of land is under 
an obligation not to allow the branches of 
his tree to grow so as to overhang, or the 
roots of his tree to extend so as to pene* 
trate, his neighbour’s land to the detriment 
of the latter, in case of breach of such an 
obligation it is open to the Court to grant a 
mandatory injunction for the removal of 
the nuisance under 8. 55, SpeciGc Belief Act. 

Beforenco has been made on behalf of 
both parties to certain cases bearing on the 
Question of the right of privacy existing in 
the United Provinces. It is not necessary to 
refer to any of these cases, as in my opinion 
they have got no bearing upon the present 
case. It cannot be protended with any show 
of reason that any right of privacy exists in 
respect of the open piece of land and that 
any such right has been invaded by the 
setting up of the three doors by the defen- 
dants on their own land. The result is that 
I allow the appeal, sot aside the judgment 
and decree of the lower appellate Court in 
so far as it decrees the plaintiff’s suit for 
tlio closing of the three northern doors on 
the defendants’ land. In other respects the 
decree of the lower appellate Court will 
stand. Parties shall bear their own costs in 
all the Courts. 


G.N./ll.K. 


Appeal allowed. 


6. ('04) 81 Cal 944: 8 OWN 
Baoerjeo v. Tara Prosanna 


710, Lakshmi Naraia 
Bauerjoe. 
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Yorke and Bennett JJ. 
Chaturbhuj — Applicant 


Commissioner of Income-tax, U. P. ai 
C. P. — Opposite Party. 

ol CommlssioDor Of t 
(a) Income-tax Act (1922). S. 66 (2) — Oue 

» particular sum isprofl 
or capiUl Is one of fact to be delormined by tl 


iocomo-tax authorities upon the matocials before 
them and U not a question of law : (’38) 20 A I It 
1933 R.Tng 217, Rel. on. [p 446 C 2) 

(y Income-tax Act (1922), Ss. 66 (2) and 27 
— Question whether there was any material for 
holding that assessee had not sufficient cause 
within S. 27 is one of law. 


Tho question whether there were any materials 
upon which it could bo found that there was no 
sufliciont cause within S. 27 for not complying 
with the requirements of tho law is one of law- 
( 41) 28 A I R 1941 Oudh 279, Expl, and liel. on. 

[P 447 0 1] 

(c) Income-tax Act (1922). S. 66 (3) _ High 
Court has discretion under S. 66 ( 3 ). 

Sub-section (3) of S. GG gives tho High Court a 
discretion in tho matter of directing tho Commis. 
fiiODcr to state a caso. [p 447 q 

liadhcy Shxam, S. P. Avaslhi and B. K. Dhaon 

o /s r. . ..V — for Applicant. 

6. O. Dass — for Opposite Party. 


Order. — This is an application under 
8uh-8. (8) of S. 06, Income-tax Act, arising 
out of an application to the Income-tax 
Commissioner, United aud Central Pro- 
vinces, under sub.s. (2)ofthi38ection to state 
a case and his refusal to do so. Tho assessee 
IS a joint Hindu family. It is represented by 
the applicant Chaturbhuj. The assessee de- 
clared an income of Rs. 812 and produced 
certain books of accounts in response to a 
notice served on him under s. 22 ( 4 ). An 
examination of these account books showed 
that three sums aggregating Ra. 8IC0 had 
been credited in the personal account of the 
assessee, and tho Income-tax Officer called 
upon the assessee to prove the deposits. The 
explanation given was that these sums re- 
presented capital brought from ’’home.” A 
further notice under s.22(4) was thereupon 
served on the assessee requiring the produc. 
tion of accounts of .the cash kept at home 
from which these sums had been produced. 
The assessee did not produce the accounts 
and alleged that no such accounts were 
maintained. The Income-tax Officer dis- 
believed this, and holding that notice under 
8. 22 (4) had not been complied with made 
the assessment under s. 23 ( 4 ) of the Act. 
In this assessment he included the sum of 
Rs. SiGO as profit derived from concealed 
Murces. The assessee filed an appeal to the 
Assistant Commissioner claiming that the 
assessment should have been made under 
S. 23 (8) and not under s. 23 (4). The Assis. 

tant Commissioner held that the assessment 

had been rightly made under s. 28 ( 4 ). 

The assessee also filed an application to the 
Income-tax Officer under 8. 27 praying that 
tho assessment might be cancelled and a fresh 
assessment made on the ground that he was 
prevented by suffioient cause from making 
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the return required by s. 22 . This application 
was rejected by the Income-tax Officer, and 
an appeal to the Assistant Cmmissioner 
against the order of rejection was unsuc- 
cessful. Application was then made to the 
Commissioner under ss. 33 and 66 (2). In 
his order of 12-12-1939, rejecting this appli- 
cation the Commissioner observed that the 
assesses could claim a reference to the High 
Court only in respect of some question of law 
arising out of the second appellate order 
dated 29th April 1939, passed by the Assis- 
tant Commissioner, whereby he confirmed 
the Income-tax Officer’s rejection of the 
assessee's application under s. 27. Ho fur. 
ther observed that in the case of an assess- 
mont under 8. 23 ( 4 ) the only question of 
law that could arise is whether there were 
any materials upon which the Income-tax 
Officer or the Assistant Commissioner could 
find that there was no sufficient cause ox- 
ousing the assessee from complying with 
the requirements of the law as prescribed 
by S. 27. The assessee’s failure to comply 
with the requirements of the law consisted 
in the non-production of the accounts of 
the cash "kept at homo." The Commissioner 
was of opinion that the assessee must have 
kept some accounts. lie said that it is not 
usual for business people of the assessee's 
class to keep largo sums of money idle in 
the bouse, and that whore large deposits 
are found credited to his personal account 
in the business it is not enough for him to 
say that the money was "brought from 
home." The burden is on the assessee to 
prove by evidence the real source and cha- 
racter of those deposits. Hehad notdischarg- 
ed this burden, and, in the circumstances, a 
clear presumption arises that the deposits 
represented the proceeds of some other busi- 
ness carried on by tbe assessee the existence 
of which he has found it convenient not to 
disclose. If such business was carried on, it 
is reasonable to suppose that accounts wore 
being maintained in respect of it. Conse- 
quently, there were in the Commissioner's 
opinion ample materials for holding that 
the assessee had other accounts than those 
produced and was not prevented by sufficient 
cause from producing them. He, therefore, 
refused to interfere. Four questions have 
been set out in tbe application now under 
consideration as questions of law on which 
the Income-tax Commissioner should be 
directed to state a case, but only the first 
two have been pressed. They are : 

(a) Whether there is any evidooco od record to 
l^etify the finding ol thelDcome-taz OQlcor.Cawn- 


pore, and the Assistant Commissioner of Income, 
tax, Lucknow, that tbe assessee maintains any 
other account books of the capital which the 
assessee did not produce before the Income-tax 
Officer and thereby committed a default under 
S. 23(4) ? 

(b) Whether cash deposits on various dates 
amounting to Rs. 3160 in the khata of Sohan Lai 
Cbaturbbuj is income or profits assessable under 
the Income-tax Act or in other words this amount 
is not the capital of the assessee ? 

It is contended for the Income-tax de- 
partment, and we think the contention is 
valid, that the question in (b) is not a ques- 
of law, but a question of fact, and therefore 
it cannot bo considered in this application. 
It was said by the Rangoon High Court in 
11 Rang 397^ that in every ease the question 
whether a particular sum is profits or 
capital is one of fact to be determiued by 
the Income-tax authorities upon tbe mate- 
rials before them. It was also said by the 
Allahabad High Court in A I R 1940 ALL 
530^ that the question whether an assessee 
had or had not sufficient cause within tbe 


meaning of S.27 is ordinarily a question of 
fact. In that case there bad been a finding 
by the Assistant Commissioner that the 
assessee bad only produced partial accounts 
and that there must exist a supplementary 
set of accounts which had not been pro- 
duced, and it was said that upon these 
findings it was impossible to say that tbe 
issuo whether the assessee bad sufficient 
cause within the meaning of 9.27 involved 
any question of law. In A I R 1932 oudh 164* 
a similar view was taken by a Bench of this 

Court. The headnote to this case reads : 

Whore tbo accouots or documoots or ovidenco 
producefl by the aBsoasee do not furnish sufficient 
material (or an asscBsmont and in particular if 
they 80 far from revealing the income intoDtionally 
falsify the income it is open to the Incomo.tax 
Officer to make an assessment under S. 23 (4), for 
the assessee has failed to comply with all the terms 


tbe notice. 

The question whether there has boon a compli- 
ICO with the terms of the notice Is not a question 
law but a question of fact. Further, whether the 
Idenco before the Income-tax Officer is sufficient 
justify him in rejecting the accounts of the 
sessoo is also a question of fact. 

We recently held in 1941 0 W N G8* that 
bile sufficiency of evidence is a question 

(■83) 20 A 1 R 1983 Rang 217 : 148 IC 380 : 11 
lang 897, V. P. R. P. L. Firm v. Commissioner 

rf Incomo-tax, Burma. j . irn 

(’40) 27 A I R 1940 All 630 : 192 I 0 614 . ILR 
1941) All 1 : 1941 A L J 12. Bheoduttrai Panna- 
al V. Commissioner of Income.tax, U. P< 
fV2»19 AIR 1932 Oudh 164 ; 197 I 0 782. 
Juzaflar All Khan v. Commissioner of Income- 

“'ilj'aa’A I B 1941 Oudh m ■■ im i o ■ 
041 OWN 68, CommIs«loDor ol * 

I. P. & U. P. v. Kanbaiya Lai Umrao Singh. 
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of fact, the question whether there is evi- 
dence at all from which an inference could 
bo drawn is a question of law. In that case 
there had been a reference by the Commis- 
sioner under S. 66 (2), the point of law 
referred being whether there wore any mate- 
rials upon which the Assistant Commis- 
sioner could find that a head oflSce set of 
accounts was in existence. 

In the present case the Commissioner 
observed that the only question of law that 
could arise is whether there were any mate- 
rials upon which it could be found that 
there was no sufficient cause for not com- 
plying with the requirements of the law and 
he proceeded to say that there was ample 
material for holding that the assesses had 
other accounts than those produced and was 
not prevented by sufficient cause from pro- 
ducing them. The question considered by 
us in 1941 0 W N 68* was very similar to 
that now under consideration. In the former 
case the Commissioner referred the ques- 
tion of law stated, while in the present 
case he refused to do so, answering it him- 
self as we answered it in 1941 OWN 68.* No 
doubt the question might have been refer, 
red by the Commissioner— perhaps should 
have been referred by him— as he himself 
irightly stated that the question whether 
^there were any materials to justify the 
finding of the Assistant Commissioner was 
a question of law but we do not consider in 
the circumstances that we should require 
,him to state a case now. Sub-section ( 3 ) of 
,S. 66 gives us a discretion in the matter, and 

u on the question 

whether there were any materiaU to sup. 

iport the decision of the Income-tax Officer 
, and Assistant Commissioner we have come 
to the conclusion that the question must be 
answered in the affirmative. No purpose 
would be served therefore in directing^he 
Commissioner to state a case 

‘ «>e applicant attemp. 

tod to distinguish between the present caL 

some differences between the two cases 
that thr" “*1“ ‘Wnk 

particnU^*’ ® present case. In 

tion^n ' 7® observa- 

kind the n* • ^ ill cases of this 

Srtmen K® ° by the 

department about facts which are within 

is^ *'“owledge of the opposite party 

^ ^*^bin the description 

circumstantial evidence or general pro- 
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babilities which would justify a presumption 
under s. ill, Evidence Act, are materials 
upon which the Court can come to a finding 

just as properly as it could upon positive 
avidonce. 

In the present case the sums of money 
in question are shown as having been ad- 
vanced by Sohan Lai, father of Chaturbbuj. 
and they are said to have been advanced 
out of capital kept by him. Soban Lai has 
no bank account ; admittedly ha has no 
sourcesof income other than the joint family 
business. He gave evidence himself, stating 
that he advanced money for the joint family 
business whenever it was required. The 
accounts produced showed that bo made 
advances and that ho also withdrew money, 
but there is nothing to show how and when 
he acquired the funds from which the ad. 
vances were made, how much capital ho 
has, or how it is otherwise invested. JIo 
made no attempt in his evidence to give any 
explanation on these points. Wo consider 
that these facts warrant the presumption 
that there are other account books which 
the assessee had reasons for not producing, 
and justify the view taken by the income- 
tax authorities. We accordingly dismiss this 
application. We fix the fee of the learned 
counsel for the Income-tax Department at 
Rs. 76 with Rs. 3-12.0 for his clerk. 

k.s./r.k. Application dismissed. 


(28) A. I. R. 1941 Oudh 447 

Yorke and Bennett JJ. 

Surjan Singh — Applicant 

v. 

Mashal Singh — Opposite Party. 

Civil Ref. No. IS of 1940, Decided on 24th April 
1941, mado by Chief Inspector of Stamps and 
Government OiUees, U. F. at Allahabad, 

(a) Court-fees Act (1870), Sch. 1, An. 2B — 
Application lor redemption under U. P. Agri- 
culturists’ Reliei Act — Decree conditional on 
payment of amounts due under mortgage and 
under deeds of further charge— Appeal contest- 
ing liability under deeds of further charge— Ad 
valorem court-fee should be paid on difference 
between amounts decreed and amount which is 
admitted. 

Where on an application for redemption under 
U. P. Agriculturists’ Relief Act, a dooroo for re- 
demption is passed on payment of the amount duo 
under the mortgage and the amounts duo under 
certain deeds of further charge and the plaintiff 
appeals from the decree contesting hia liability 
under the deeds of further charge, the difference 
between the amount decreed and the amount over 
which the plaintiff admits liability is the amount 
or value of the subject-matter in dispute and he is 
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bound to pay ad valorem court-fee ontbatamount. 

[P 449 0 3] 

(b) Costs — Special costs — Petty matter re- 
garding court-fees unnecessarily contested 

Special costs may be awarded. 

Wboro a point regarding court-feos has been 
quite unnecessarily and gratuitously contested and 
a considerable amount of the time of the Courtand 
of counsel for the Crown wasted, special costs may 
bo awarded under S. 36, Civil P. C. [P 449 0 2] 

K. N. Tandon — for Applicant. 

II. E, Ghose, Assistant Government Advocate 

— for the Crown. 

Order. — This is a reforenco by the Chief 
Inspector of Stamps, U. P., under the pro. 
visions of S. 6B (l), Court. fees Act, as modi- 
fied up to date by the U. P. Court. fees 
fAmendment) Act, 1938. The reference has 
arisen in the following circumstances: One 
Surjan Singh Bled an application under the 
provisions of S. 12 , Agriculturists' Relief Act, 
for redemption of a mortgage on payment 
of Es. 10 or whatever amount might be 6xed 
by a Court. Among the defences taken was 
that there were two deeds of further charge 
executed by the mortgagors still subsisting 
which must be paid off before the applicant 
should obtain a decree for redemption. The 
Assistant Collector wlio decided the case 
held that these deeds bad been executed and 
constituted deeds of further charge, lie gave 
a decree for redemption on payment within 
one month of a sum of Rs. 2121.5-0 made up 
of Rs. 271 due under the first usufructuary 
mortgage and Rs. 901.8.0 and Rs. 94S.13.G duo 
under the two deeds of further charge dated 
5th Juno 1879 and 13th June 1882. 

Against this decree the applicant filed an 
appeal which was worded in the most pecu. 
liar fashion. Ho said that he was appealing 
against the two alleged deeds of furtlior 
charge and was therefore paying a court-foe 
of Rs. 12.12.0 on the principal amount of 
these two deeds, namely Rs. 100 and Rupees 
64. 6 - 0 , total Rs. 164.6.0. His chief contention 
in the grounds of appeal was that the trial 
Court had erred in bolding that these deeds 
were deeds of further charge and that the 
appellant was not entitled to redeem the 
property without paying the entire amount 
under these two deeds. He prayed that the 
appeal bo allowed with costs and justice 
done. The learned Judge should undoubt, 
ediy have called upon the appellant to 
amend bis prayer, and had he done so, it 
would at once have become clear that what 
the appellant was asking for was that the 
decree of the trial Court should be varied in 
this way, that the claim for redemption 
should be decreed on payment of a sum of 
Rs. 271 only instead of the sum of Rupees 
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2121.5.6 found by the trial Court. The learn, 
ed District Judge had to consider on 29th 
March 1940 the report of the Inspector of 
Stamps and he decided that the appellant 
was liable to pay court-fee on Rs. 485-5.0 in 
appeal. It is not apparent how the learned 
District Judge arrived at this figure but the 
point is not important. The Court proceeded 
subsequently on 14th August to decide the 
appeal, the difference between the court-fee 
due on Rs. 164-5.0 and that due on Rupees 
485 . 5.0 having been made good by the ap. 
pellant. Thereafter the reference made by 
the Chief Inspector of Stamps was received 
in this Court and has now come up for 
decision. 

On behalf of the Chief Inspector and in 
support of the reference the learned Assis- 
tant Government Advocate has pointed to 
the decision of a Bench of the Allahabad 
High Court in 1937 A L J 1173.* In that case 
a mortgagor made an application under 
s. 12 , Agriculturists’ Relief Act, for the 
redemption of his mortgage on payment of 
a sum of Rs. 375. The Assistant Collector, 
on an inquiry made under the provisions of 
the Act, decided that the amount payable 
was Rs. 1101 and directed the deposit of the 
balance within fifteen days. It was pleaded 
on an appeal to the District Judge that the 
mortgagor was entitled to redeem on pay. 
ment of Rs. 875 only. A court-fee of annas 12 
was paid on the memorandum of appeal, 
regarding it presumably as an appeal from 
an order. It was held by the Bench that 
the memorandum of appeal does not come 
within the meaning of Article 11 of Sch.2, 
Court. fees Act, and therefore it must come 
within the provisions of Art. 1, ach. 1 and 
consequently the court-fee had to bo calcu. 
lated ad valorem. It was held further that 
the value of the subject-matter of the ap. 
peal is the difference between Rs. 1101 and 
Rupees 375. 

The learned Assistant Government Advo* 
cate also referred to several other cases but 
in the main be very rightly bases his case 
on the Court. fees Act itself. Article 2 .B of 
Sch. 1 , Court.fees Act, provides that on a 
memorandum of appeal filed under S. 23, 

U. P. Agriculturists' Relief Act, 1934, the 
proper fee is the same fee as would be 
leviable on a memorandum of appeal under 
Art. 1. Article 1 provides that on a memo- 
randum of appeal, not otherwise provided 
for in this Act, presented to any Ci vil Court 

1. (’88) 26 A I R 1988 All 14 : 178 I 0 60 : I L B 
(1937) All 949 : 1937 A L J 1178, Aaaot Gif v. 
Ram Nazer. 
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an ad valorem court- fee is to be paid on the 
amount or value of the Bubject- matter in 
dispute and a graded scale is provided ac< 
cording to the amount or value of the sub- 
iect-matter. There cannot be the least doubt 
that in the present case the subject-matter 
in dispute is the difference between the 
sum of Rs. 2121-6.6 and the sum of Rs. 271. 
Learned counsel for the appellant Surjan 
Singh has sought to argue that he is not in 
this appeal raising any question as to the 
amount which has been decreed on the 
basis of these two deeds of further charge, 
but be is contesting, he says, bis liability 
under these two deeds and he contends 
therefore that the proper court. fee is that 
which would be paid in a suit for redemp. 
tion falling under the provisions of s. 7 (ix), 
Court. fees Act. He has relied in support of 
this contention on a case of the Judicial 
Commissioner's Court, 12 o 0 ISO.’* That was 
a case in which A had executed a usufruc- 
tuary mortgage of his property. After A’s 
death, his widow B executed several deeds 
of further charge. On the death of B, the re- 
versionary heirs brought the present suit to 
redeem the original mortgage. The Court of 
first instance held the plaintiff liable for 
payment of the sum due on two of the 
deeds of further charge also. The plaintiff 
appealed on the ground that ho was uot 
liable to redeem the two deeds of further 
charge. lie valued his appeal at the amount 
duo on the original mortgage and paid 
court. fee thereon. It was held by Chamier 
i7, C. and Tudball, A. J. C., that the court- 
fee paid being the same as that paid on the 
plaint which entitled him to an adjudication 
on his claim and there being no dispute as 
to the amount due on the subsequent deeds 
the court. fee paid was sufficient. 

Learned counsel however seems to have 
forgotten tliat Mr. Chamier himself sitting 
with Mr. Evans to decide the case in 13 o c 
62 ’ remarked about the case of Ram Pkal^ 
(the names of which were given incorrectly 
as Jawabir Singh v. Bajendra Bahadur 
though the reference was otherwise correct). 

My notes of that case do not show that any 
autbcrities were cited by coudbcI and it Boems that 
wc dealt with the case as if tbo quostioa was not 
covered by authority. After bearing further argu* 
mcntB and coneldering the authorities to which 
our aitcDtioD has boon directed I am of opinion 
that that caso should not bo followed. It is 
contrary to the current of authority both in this 

2. 1’09) 12 O 0 130 : 2 I 0 600, Ram Pbal v. Do- 
puly Commissioner, Bahralcb. 

.i, (’10) 13 O 0 62 : 6 I C dil, Baeudco Ben v. Sri 
Krisbu Gir. 
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Court and in the Allahabad High Court and is 
likely to cause confusion. 

We find no force in the argument pub 
forward by learned counsel for the appeU 
lanb Surjan Singh that he was seeking only 
to get the Gilding about these two deeds of 
further charge set aside. What he was seek- 
ing was a reduction of the amount on pay. 
meat of whicli he could redeem the property 
from Rs. 2121-5-6 to Bs. 271. As the Chief In- 
spector has very rightly said ho was cbal- 
lenging the amount of Rs. 1350.5 6 and that 
was the amount or value of the subject- 
matter in dispute, and he was bound to pay 
ad valorem court-fee under the provisions 
of Art. 1 of Scb. Ion that amount. We accord- 
ingly accept the reference and make a de- 
claration under the provisions of s. G B (2), 
Court-fees Act, that the proper court-foe has 
not been paid on the memorandum of appeal, 
in civil Appeal No. 53 of 1939 of the Court 
of the District Judge, Hardoi. In re Surjan 
v. Mashal Singh and others, and that the 
amount of deficiency is Rs. 130-14.0 being 
the difference between a court. fee of Rupees 
170 payable on Rs. 1S50.5.6 and Rs. 89-2.0 
actually paid. We think that the Govern, 
meat is entitled to the costs of this refer- 
ence. The amount of costs ordinarily taxable 
for the fee of counsel is only Rs. 4-14.0 atl 
most, but as the point has been quite un.' 
necessarily and gratuitously contested and^ 
a considerable amount of the time of the 
Court and of counsel for the Crown wasted 
on a very petty matter, we allow special, 
costs of Rs. 50, under s. 35, Civil P. C. 

K.s./R.k. Reference accepted. 


(28) A. I. R. 1941 Oudh 449 

Yobke and Giiulam Uasan JJ. 
Khagga and others — Plaintiffs — 


Humina and others — Defendants 

Respondents. 

Appeal No. 13 of 1937, Decided oii 7tb May 
1941, against order of Chief Judge, Chief Court of 
Oudh at Lucknow, D/. IGth March 1937 lUported 
in f3T) SiAin 1037 Oudh 330. 

(a) U. P. Land Revenue Act (3 of 1901), 
S. 118 — S. 118 protects rights of cosharer In 
buildings possessed by him as cosharer Co- 

sharer acquiring house oi riyaya— S. 118 does 
not apply — His rights are no belter than those 
of riyaya and are governed by general law gov- 
erning tenant's rights in house siiuaie inabadi. 

Section 118 protects the rights of a cosharec in 
tbo dwcUiog bouse or other buildings which he 
possesses as a cosbarer. The protection does not 
extend to tbo bousos of rlyayas which a cosbarer 
may have acquired and in which bis interests ace 
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no better than those of the riyayas themseUes, 
and as such his rights in the house will be gov. 
erned not by S. 118 but by the general law gov- 
erning the rights of a tenant in a bouse situate in 
abadi. (p 452 c l, 2] 

(b) Landlord and tenant — House in village 
abadi appurtenant to tenancy — Tenant is en- 
titled to retain possession until he is ejected 
from holding or abandons village — House in 
abadi not appurtenant to tenant's holding — 
Person building house has only right of resi- 
dence until house falls or tenant abandons it. 

A riyaya in a village abadi is entitled to retain 
the possession of his house appurtenant to his ten- 
ancy, and bis right to retain such possession con- 
tinues until ho is either ejected from his holding 
or ho abandons the village. If the house in the 
abadi is not appurtenant to the agricultural hold, 
ing of the tenant, then the person, who has built 
the house, has only a right of residence in It so 
long as the house does not fall down or the tenant 
does not abandon it. [p 452 c 1] 

(c) U. P. Land Revenue Act (3 of 1901), 
Chap. 7 — Scope — Chap. 7 deals with rights 
of cosharers — It is not concerned with rightsof 
riyaya which are governed by tenancy law. 

Chapter 7. which deals with partition and 
union of mohals, deals with the rights of co- 
sharers, and has nothing whatever to do with the 
rights of a riyaya, which are governed by the ten- 
anoy law. jp 453 q 2] 

(d) U. P. Land Revenue Act (3 of 1901) 

S. 118— Cosharer’s right under S. 118 to retain 
possession of site of his building depends on 
performance of conditions of that section— It is 
incumbent on cosharer to safe-guard that right 

at time of partition — Partition proceedings 

Cosharer failing to establish his right to house 
as cosharer and failing to obtain partition offi- 
cer’s order under S. 118 In his favour — Co- 
sharer is debarred from re-opening aforesaid 
question subsequently before civil Court. 

The right of a coab.-irer to bo allowed to retain 
tbo sito without which ho cannot enjoy the pos- 
session of the building depends upon the perform- 
anco of the conditions imposed by the section 
without which his right remains wholly inchoate. 
Consequently, it is incumbent upon a cosbarer to 
safeguard his right at the time of partition by re- 
presenting to the Court bis wishes to retain tho 
8 to occupied by bis building, and to take proper 
8 ops to get the rent fixed by the Collector at that 
time, fho section does not impose an obligation 

^ «taln tho alto along with tbo 
bunding If be does not desire to do so* (P 463 0 2] 

Therefore, whore a cosharer fails to establish bis 
right teahouse as acosharer and fails to obtalnan 
order from the partition officct In his favour as re- 
quired by 8. 118 at the time of the partition it is 
DO longer open to him to re-open that question in 
a cjvil Court after the rights of tho parties bad 
been lawfalJ; adjusted by a partition Court • 6 I O 

2 A I R 1915 All 78 and 
( 16) 2 AIR 1916 All 286, Approved ; (*17) 4 AIR 
1917 All 412 (F B), rHsunt\l900 A W N 194 
Not approved. fp 454 q jj 

^iam Sharose Lot — for Appellants* 

N. ilisra — for RospondontB 2 to 9, 

— This is an appeal by the 

plaintiffs nnder s. 12 ( 2 ). Oudh Courts Act. 
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which has been permitted by a learned 
Judge of this Court on the ground that it 
involves a substantial question of law upon 
which there is absence of any authority of 
a Bench of this Court. The circumstances 
leading to tho present litigation may be 
stated shortly. In 1898 a perfect partition of 
village Atwa resulted in its division into 
several mobals, one of them being mohal 
Bhikhari with which we are concerned in 
the present case. There was an imperfect 
partition of mohal Bhikhari in 1922 when 
several pattis were formed, one of which, 
patti Mulla, admittedly fell to the share of 
the plaintiffs while patti Bhikhari fell to 
the share of the defendants and other co- 
sharers. It is no longer disputed by the 
parties that the abadi plot in suit, No. 7, 
measuring two biswas was allotted at the 
above partition to patti Mulla. It appears 
that the building no. 4 with a neem tree and 
a compound wall stood on the plot in suit 
at the time of the imperfect partition, and 
was in the possession of the defendants. 
The plaintiffs instituted the present suit in 
afarch 1934 for possession of abadi plot No. 7 
measuring two biswas along with the build- 
ing or house, tho compound wall and the 
neem tree. They also sought a perpetual 
injunction against tho defendants restrain- 
ing them from interfering with the plot in 
suit. The cause of action as alleged in the 
plaint was the opening of a new door in the 
compound wall of tbo building and plaster- 
ing the wall in January 1934. The plaintiffs 
alleged their title to the plot in suit along 
with the building and the neem tree stand- 
ing thereon. Defendants denied the claim 
and asserted that they hod boon in posses- 
sion of tho building standing on plot No. 7 
fora long time, and that even if the plot bad 
been assigned to the share of the plaintiffs 
at the time of the partition the defendants 
were not liable to eviction from the build- 
ing. The trial Court found that it was not 
satisfactorily established that the building 
in suit and its site was owned by the plain- 
tiffs, that it was really allotted to them at 
tho partition of 1922 and that they bad ever 
been in possession of it. The plaintiffs' suit 
was dismissed upon these findings. 

The learned District Judge in appeal held 
that it was satisfactorily proved that the 
constructions in suit stood on abadi plot 
No. 7 which was allotted to the plaintiffs 
at the partition of 1922 and that the plain- 
tiffs, therefore, bod full proprietary title to 
the abadi plot No. 7 with the constructions 
standing thereon. The learned Judge fur- 
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ther fonod that the building in quesbion was 
originally in the poesossion of one Panobam, 
and later came into the posseseion of one 
Sanwal Singh and that neither of these 
persons was a cosharer in mobal Bbikbari. 
Pancham’s rights were those of a riyaya 
and Sanwal Singh, who is alleged to have 
purchased the building from him, did not 
got any higher rights than those of a riyaya. 
Similarly the defendants, who acquired the 
building in question from Sanwal Singh by 
virtue of a compromise arrived at in a suit, 
did not possess greater rights than those of 
a riyaya. Another hnding recorded by the 
learned District Judge was that the defen- 
dants did not claim the building in suit as 
cosbarers at the time of tho partition of 
1992 and allowed it to be treated as the 
building of a riyaya. There being no order of 
the partition oQlcer under s. 118, Land Reve. 
nuo Act. permitting the defendants to retain 
possession of tho building in suit on pay. 
ment of rent, the defendants were not en. 
titled to continue in possession and were 
liable to ejectment. In this view ho decreed 
the plaintitTs' suit for possession over the 
abadi plot No. 7 with tho building and tree 
on it. 

The learnod Chief Judge (the late Sir 
Bisbeshwar Nath Srivastava) partly allowed 
tho socond appeal by tho defendants and 
modided the decree of tho lower appellate 
(Dourb to this extent that tho plaintitTs’ suit 
was dismissed for [>ossession of the land 
occupied by tho building. Tho learned Chief 
Judge found that at tho time of the parti, 
tion of 1922 the house was in the possession 
of the defendants, who were coeharers in 
mobal Bikbari, though they bad acquired 
possession from a person who was not the 
owner of tho bouse but at best possessed 
only the rights of a riyaya in it. The learned 
Chief Judge also held that the conditions 
requisite for the application of section 118 , 
Land Revenue Act, were satisfied in the case 
and that it was immaterial whether the 
defendants acquired possession by construe. 
ting the building themselves or by acquiring 
it from the riyaya who bad been in previ. 
ous occupation of it. Following the view 
taken in a Full Bench case of the Allahabad 
High Court in 89 all 707‘ the learned Judge 
raised the presumption that the abadi plot 
having been allotted to the share of the 
plaintiffs, the defendants, in the absence 
of anything to the contrary in the record 
of the partition ease, would under s. 118 , 

1. (’nji Aia 1917 All 412 ; 42 I 0 689; 39 All 
707 : 16 A L J 757 (FB), Sarup Lai v. Lala, 
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Land Revenue Act, be entitled to retain it 
with the building thereon. He upheld tho 
decree for possession of such portion of tho 
land which was not occupied by the build, 
ing and tho tree standing on the plot, but 
dismissed the suit for possession with res- 
pect to that portion of the land which was 
occupied by tho building. 

It may be stated at the outset that Durga, 
defendant- respondent i, died on Pith .March 
1940, leaving a son Mittho. No application 
was admittedly made by the plaintiff. ap. 
pellants for substitution of his legal repre- 
sentative on the record within the time 
allowed by law, but tho appellants made an 
appUcatioD on 23rd December 1910, that the 
right to sue survived against the remaining 
respondents and that tho name of Durga, 
respondent 1 , may be removed from the re. 
cord. Accordingly the name of Durga, res- 
pondent 1, was removed from the array of 
the respondents by an order, dated I2th 
February 1941. The rights of Durga's legal 
representative will not be affected by the 
order passed in this appeal. The sole ques- 
tion that falls to bo determined is whether 
tho facts found in the present case attract 
the application of S. lie, Land Revenue Act, 
in other words, whether the view taken by 
the learned Chief Judge of this Court, that 
8 . 118 will apply even to the case of a house 
in the possession of a cosharer held as a 
riyaya and not as a cosharer, is correct, and 
whether in tho absenco of any claim by 
tho defendants at the time of the partition 
of 1922 to retain such house and in the ab- 
sence of any order by the partition officer 
reserving the house in favour of the defeu. 
dants, the defendants are not liable to be 
evicted from the same. 

A reference to the partition proceeding 
(Ex. A. 2 ), which is called Tarz.i.taqsim, 
will show that it was drawn up in accord- 
anco with tho provisions of s. iii, Land Reve. 
nue Act. Rule 13 of the Circular No. 23. ll 
of the Board of Revenue lays down that a 
partition proceeding should be drawn up in 
a prescribed form. Rule 14 requires the 
drawing up of a draft partition proceeding 
which must be explained to such of the co. 
sharers as are present. Every cosharer is at 
liberty to obtain a copy of the draft parti, 
tion proceeding upon payment. Under R. 15 , 
objections are invited and a date is fixed for 
the hearing of the objections, and a final 
partition proceeding is drawn up by the 
Court after disposing of such objections 
and claims as may be preferred vide R. iG. 
All questions of title, which may be raised 
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by the cosharers to a partition proceeding, 
are decided by the partition oflicer and in 
corporated in the Tarz.i.taqsim. There ie 
no suggestion whatever to show that the 
requirements of the law were not complied 
with. Paragraph IG of the Tarz.i.taqsim 
deals with the site of the bouse of the co* 
sharers. As against this paragraph the order 
of the partition officer is that the possession 
of the cosharers over their houses and the 
courtyards of their houses shall remain as 
before, and that compensation shall be made 
from such parti inside the abadi as is 6t for 
building bouses. Paragraph 17 refers to the 
sites of the houses of other persons, and as 
against it the order is that those shall bo 
divided according to caste and occupation 
Paragraph 18 relates to abadi plots which 
had been appurtenant to the bouses, and 
these are to bo divided proportionately. 
Section 118 , Land Revenue Act. runs thus ■ 

If. in makiDB a partition, it is noceasaty to in’ 
elude m the i»rt.on allotted to ono coshirer tho 
laud occupied by a d wolling-house or other buildinc 
in the po5«68ion of another cosharer, the latter 
shall be allowed to retain it with the buildinos 
thereon, on condition of bis paying for it a reason 
able ground rent to the cosharer in whose portion 
It may bo included. Tho limits of such land and 
the j^ent to bo paid for it .hall bo fixed by tie CoT 

It is clear firstly that thoro is no specific 
mention in the Tarz.i.taqsim about the 
right of the defendants to retain possession 
of the building m dispute under tho orders 
of tho partition officer, and secondly no 
ground rent was fixed by the Collector for 
that portion of the land occupied by tho 
building as required by the section. The 
words tho land occupied by a dwelling, 
bouse or other building in tho possession of 
another cosbarer' clearly show that the 
intention of the section was to protect the 
rights of a cosharer in the dwolling-houso 
or other buildings which he possessed as a 
cosharer. They were not intended to extend 
the protection to the houses of riyayas 
which a cosharer may have acquired and 
•m which his interests would be no better 
than those of the riyayas themselves. A 
riyaya in a viUage abadi is entitled to retain 
the possession of his house appurtenant to 
his tenancy, and his right to retain such 
possession continues until he is either ejected 
-from his holding or he abandons the village. 

If the house in the abadi is not appurtenant 
to the agricultural holding of the tenant 
then the person, who has built the house 
^as only a right of residence in it so long as 

Trio! or tenant 

does not abandon it. We do not think that 
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acquired any better rights 
than those of a riyaya in the building in 

S.“hol7th^J ^«^3on!ble 

tbe defendants made no claim 

hn 7 . officer to retain the 

buildiD,^ in suit on condition of paying a 

leasonab e rent on the ground that they 

were fully conscious of the fact that their 

rights in the building were merely those of 

a riyaya and not those of an owner or a 

X "- ' ^ that 

Chap. I which deals with partition and 

union of mobals. deals with the rights of 

cosharers. and has nothing whatever to do 

with the rights of riyayas. which are govern. 

ed by the tenancy law. It must follow from 

a p am construction of the language used in 

s. 118 . Land Revenue Act, that the present 

case 13 not covered by the terms of that 

aectiOD. and consequently it is not open to 

the defendants to call in aid its provisions 

in defence of their rights. This finding does 

not involve the consequence that tho defen. 

dants should be dispossessed from the houeo 

m the present suit. The possession of the 

defendants qua the house in dispute is merely 

that of a riyaya, and as such their rights in 

tho house will be governed not by 8. lie 

Land Revenue Act. but by the general Jaw 

governing the rights of a tenant in a boQse 

situate in an abadi. In this view of the matter 

tho plaintiffs are not entitled to a relief for 

possession against tbe defendants, and the 

other question as regards tho application of 

s. iis, Land Revenve Act, becomes purely 

academical inasmuch as, even if our decision 

were against the defendants upon that point, 

the plaintiffs will still be disentitled to a 

relief for possession against tbe defendants 

on the grounds stated above. 

Assuming, however, for a moment that 
the provisions of s. H8, Land Revenue Act, 
apply to tbe case of a cosbarer, who is in 
possession of a house as a more riyaya, the 
next question is whether the defendants 
not having invited the attention of tbe 
partition officer to the fact that they wished 
to retain the building at the time of the 
partition, subject to the payment of a rea. 
sonable ground rent, and not having obtained 
a proper order from the partition officer, 
are now debarred from re-agitating the same 
question before a civil Court. Tho learned 
Chief Judge upon the authority of the 
Full Bench decision in 39 ALL 707* has 
raised tbe presumptions that tbe more 
fact that tbe site of tbe defendants' house 
was allotted to tbe share of the plaintiffs 
was enough to show that the former were 
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entitled to retain the possession of the house 
and that the fact that no ground rent had 
been assessed could not deprive them of 
their right to the bouse. With the utmost 
possible respect we Ond it difficult to agree 
with this view. There is no doubt that 
there has been divergence of opinion in the 
Allahabad High Court upon this question. 
The earliest decision to which our attention 
was drawn was by Banerji J. in the year 
1906 and is to be found in (190C) awn 191.^ 
There the plaintiffs brought a suit against 
the defendants for the recovery of possession 
of a plot and for demolition of that portion 
of the defendants’ building which stood 
thereon. The learned Judge held that the 
effect of the partition was not to allot to 
the plaintiffs any portion of the building, 
and there being no direction by the parti- 
tion officer for the removal of the house, 
the defendants were entitled under s. 124, 
Land Revenue Act, 1873, (now S. 118, Land 
Revenue Act, 3 of I90l) to retain the build, 
ing, and that ground rent could be assessed 
oven aftor’a partition. Subsequently, in 1910 
a Bench of the Allahabad High Court con- 
sisting of Sir John Stanley C. J., and the 
same learned Judge, who decided the pro- 
vious case in 190G in a letters patent appeal, 
in 6 I c CCl’ took a contrary view. The 
learned Judges observed : 

In tbU case no application was made to the 
Collector by the defendants for liberty to retain 
the building in question and no offer \?a!9 made by 
him to pay a reasonable rent therefor. The site of 
the house was, as wo have said, allotted to the 
plaintlQ and no reservation was made of any right 
of residence by the defendant. In view of this it is 
idle to contend that the defendants have any right 
whatever to remain in possession of the site of the 
bouse. 

The learned Judges also expressed the 
view that, 

when a partition has boon effected by the Bevenuo 
Court, the parties are bound by the provisions con- 
tained in the order of partition and they cannot, 
in a subsequent civil suit, go behind the partition. 

Two learned Judges of the same Court 

sitting singly, namely, Piggott J. and 

Raffque J. in 1915 followed the view of the 

Divisional Bench, vide 26 i o 933* and 2fi I 0 

358 ® respectively. The judgment of the Full 

Bench (in 89 all 707*) consisting of Sir 

George Edward Knox, Ag. C. J., Sir Pramada 

Charan Banerji and Tudball JJ. however, 

2e (*0C) 1906 AWN 194, Iswar Parebad v.Jagar* 
oatb Singh. 

3. (*10) 6 I C 664 (All), Nandao Pat Towari 7, 
Radba KesbuD Kalwar. 

4. (*15) 2 A 1 R 1916 All 73 : 20 I C 983, Bhuro 
Lai V. Jagac Natb. 

5. ('16) 2 A I R 1916 All 236 : 28 I G 356, Bamjas 
blal V. Zabarya Binghe 


held that 

where a partition has been eflected under tbo pro* 
visions ol the United Provinces Land Revenue 
Act, 1901, and tbe site of tbe bouse of ooecosbarer 
has bocn allotted to tbe sbaro of another cosharer, 
tbe presumption is that tbe owner of tbo bouse was 
to retain possession of tbo bouse. The mere fact 
that ground rent has not Leon assessed cannot 
deprive the owner of the bouse of his right to it, 

Banerji J. who wrote the leading judg- 
ment, which was agreed to by his learned 
colleagues, expressed himself entirely differ- 
ently from what the Divisional Bench bad 
observed in 5 I C CC4.® \Vhilo tlio Bench 
emphasised in that case that as no reserva- 
tion was made of any. right of residence by 
the defendant he was consequently not 
entitled to remain in possession of the site 
of the bouse, the learned Judge in tbe Full 
Bench case observed : 

There is notbiog to show that tbo boiHi wa-' 
not reserved to the plaintiQs respoodent::. In the 
absence of any evidence to the contrary the pre- 
sumption will be that tbo law was complied with. 

With great respect duo to the learned 
Judge we are unable to see any legal basis for 
tbe presumption raised by him. Section ll^. 
Land Revenue Act, lays down in unambi- 
guous language that the right of a costiarer 
to retain the land occupied by his building 
subject to the payment of a reasonable 
ground rent arises only in making a parti, 
tion, and must be settled at tbe time of 
such partition. The right of a cosbarar tol 
be allowed to retain the site without whicbl 
he cannot enjoy tbe possession of the buiid-i 
ing depends upon tlje performance of the. 
conditions imposed by tbe section, namely 
tbe payment of the ground rent, and the 
ffxing of this ground rent and tbe ffxingj 
of tbe limits of the land occupied by the> 
building must be done by the Collector ati 
the time of tbe partition, without which 
his right remains wholly inchoate. It cannot 
be said that in every case a cosharer will 
desire to retain tbe site on which the build, 
ing stands, for there may be cases in which 
the building may be in an entirely dilapi- 
dated state, or may otherwise be of no value 
to him. Consequently, it is incumbent upooj 
a cosharer to safeguard his right at the 
time of the partition by representing to tlie 
Court his wishes to retain the site occupied 
by his building, and to take proper steps to 
get the rent fixed by the Collector at tliat 
time. Tbe section does not impose an obli. 
gatioo upon a cosharer to retain the site 
along with tbe building if he does not desire 
to do so. Tbe learned Judge in the Full 
Bench case sought to distinguish the deci- 
sion in 5 I C 664^ to which he was a party 



454 Oadh 


on the groand that there was a clear non- 
reservation of the ownership of the house 
in that case and that furthermore the build- 
log had been demolished at the time when 
the appeal was decided. With all due de- 
lerence, neither of these reasons appears to 
us to affect the soundness of the principle 
laid down by the Divisional Bench. His 
reasoning as regards the non-reservation of 
the ownership of the house in the Divisional 
Bench case applies equally to the case be- 
fore the Full Bench. As regards the second 
reason the Divisional Bench was not at all 
influenced in its decision by the fact that the 
house had been demolished since the pass, 
iug of the decree as will appear from the 
following observation: 

We are informed that the house has been demo- 
Jished since the decree was passed by the Court of 
first instance. Bo this as it may. we think tbit the 
pUintifl IS clearly entitled in view of the partition 
award to a decree for possession of the site. 

Having given our best consideration to 
the case we are of opinion that the view 
taken by the Divisional Bench in 5 I c GCi^ 
lays down a correct statement of the law. 
and that the decision of the Full Bench in 
39 ALL 707 cannot bo regarded as laying 
down a sound principle. We are of opinion 
oh.it the dofendants having failed to ostab- 
Iisli their right to the house in question as 
Icosbarers and liaviog failed to obtain an 
order of the partition ofTicor in their favour 
« required by s. us, Laud Revenue Act. at 
tbe time of the partition, it is no longer 
open to them to reopen that question now 
lafter the rights of the parties had been law. 
tuUy adjusted by a partition Court. As ob. 
served by their Lordships of the Privy 
l^uncil in A I R 1028 i‘ c 210® the word 
partition in the Land Revenue Act is not 
use iD the narrow sooso of more arrange, 
raent into units of area. It imports and 
includes that rights in these units are dis- 
tributed among the sharers. We are unable 
to uphold the view of law taken by the 
learned Chief Judge on the basis of the Full 
Bench case. hold for the reasons indi. 
ca tod above that the plaintiffs are not on. 
titled to the relief for possession of the site 
occupied by the building. The defendants’ 
rights in the building will he those of a 
nyaya and not those of a cosharer. We 
dismiss th^e appeal though on different 

grounds. Parties will bear their own costs 
throughout. 

dismissed. 

i ^ S LB845{PC),BajraDg 
iogb V, Beoi Madho fiakbsb Singh. 
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Ham Charan Singh — Defendant 

— Appellant 

V. 

L. Chunni Lal and others — Plaintiffs 
o , . — Respondents. 

Mav Decided on 7th 

DMwkrZ‘1937.' 


(a) Adverse possession — PJea of In ali.r 

of Defen: 

anSlh?r V" derivation of title from 

Tos" 

declaration of title, the 
defendant pleads that ho has got title by purchase 
from a person other than the plaintifl but fails ho 

n th« adverse possession 

in the alternative : ('26) 12 AIR 1926 Oudh 601 

CP 466 0 1.2] 

(b) Adverse possession — Title by _ Suit 
for rent -. Defendant not found to be tenant 

b"c<,r.'s adv cTic!"* ~ Pos««ion 

In a suit for rent, the defendant’s plea that he 
was not a tenant was upheld and the suit was 
dismissed In 1918. Subsequently in 1936, the sue- 
coMors in interest of the plaintifl in tho previous 

suit sued for a declaration of tboir title to tho nto. 
porty : ^ 

Held that tho defendant’s possession was ad- 
verse and that he had acquired title by such pos. 

P C 118 and (-26) 12 
AIR 1925 Oudh 601, Disling. (P 457 Q 1] 

P, N. Chaudhri — for Appellant. 

Alt Hasan — for Respondents. 

Jud^monta — > This second appeal arises 
out of a suit brought by the plaintiffs-ros- 
pondonts against the defendant. appellant 
for a declaration that they aro proprietors 
of the tbroo plots in dispute and the defendant 
hag not got proprietary or under, proprietary 
rights in them and his rights are only those 
of a tenant. The respondents had sued the 
appellant for arrears of rent in the Court of 
the Assistant Collector. Tho suit was dis* 
missed by him ond there was an appeal by 
the plaintiffs to the Deputy Commissioner 
of Fyxabad who hold that tho defendant 
had been holding over twelve years after 
having stated that ho was proprietor and so 
ho was not a tenant of tho plaintiffs. He 
dismissed the appeal and tho plaintiffs then 
brought tho suit which gave rise to this ap- 
peal. Tho defendant pleaded that his father 
Ram Adhin Singh, his two uncles Sheo Ratan 
Singh and Ram Ratan Singh and an uncle’s 
widow had purchased tho plots in dispute 
from Mt. Kulsam Begam and her two sisters 
by means of a sale deed dated 23rd October 
1883 and so he was the proprietor of the 
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^lota. Iq any case ho pleaded that ho had 
acquired title by adverse possession. He 
also pleaded that the plaintiffs’ suit was 
barred by time. He took some other pleas 
but we are not concerned with them in this 
appeal. The learned Munsif held that Mt. 
Kulsam Begam and her sisters had no title 
to the plots in suit and the name of their 
father Mirza Jan was entered os tenant only 
of one of the plots No. S53, in the papersof the 
first settlement. He held that the defendant 
was recorded as a tenant in the papers. He 
also hold that he had not acquired the rights 
of a proprietor by adverse possession and 
overruled the pleaoflimibation. The learned 
civil Judge upheld the judgment of the trial 
Court. 

The first point argued before me is that 
the defendant has acquired proprietary title 
by adverse possession for more than twelve 
years. The learned Munsif observed in his 
judgment that the defendant had definitely 
pleaded the sale deed of Kulsam Begam and 
others to be the original source of bis title 
and he could not be allowed to turn over 
when his title failed and to claim adverse 
possession. For this view he relied on 1 
OWN 7Ge.* The question in that case was 
whether the defendants had acquired the 
title of under. proprietors by adverse posses, 
sion. The learned Judicial Commissioner of 
Oudh made the following observation : 

I hod ooDsiderablo difTiculty in understaDdiog 
tbo passosaioD by advorsily of title by a person 
who comes forward with a claim on the basis of a 
grant and fails to provo it. A dednito origin and 
source of title are rolled upon and tbon when they 
have failed the defendants turn round and say that 
they have been holding adversely from the date on 
which they founded their title under a grant. I 
do not think that such a position can be permit, 
ted. The plaintif! zemindar who is tbo admitted 
owner of tbo land avers that ho never passed 
undor.proprietary title to the defendants. Tbede* 
londants reply that they bold a title deed. The 
title deed is cither not foetbeoming or is not valid. 
The result must bo that the defence of under-pro- 
prietary title is false and the defendants in occupa- 
tion could only bo tonanls. It cannot bo permit- 
ted to the defendants under such circumstances to 
start tbo theory of adversity of title wbiob can 
only commence if they did not lay claim to any 
title whatsoever for the commencoment of their 
possession. 

The defendants in that case claimed under 
a grant from the zamindar and therefore his 
case of adverse possession was inconsistent 
with his plea of grant. In the present case 
,the defendant did not claim to derive bis 
title from the plaintiffs but from Mt. Kul- 
sam Begam and others. I think a defendant 

1, ('25) 12 AIR 1925 Oudh GOi : 85 l"o 860Tl 

OWN 7CS, Sultan Khan v. Hardwari. 


who claims title from a person other than 
the plaintiff is not estopped from pleading 
adverse possession in the alternative. The' 
next point to bo considered is whether the 
defendant has succeeded in proving adverse 
possession. I may mention that the plaintiffs 
purchased the zemindari from the son and 
son’s wife of Shoo Ratan Singh by means 
of a sale deed dated 2r.th April 192C. Sheo 
Ratan Singh had joined with the defen- 
dant’s father Ram Adhin Singh in purchas. 
ing the plots in dispute under the sale deed 
of 23rd October 1883. Sheo Ratan Singh who 
is the predecessor-in-titlo of the plaintiffs 
had therefore the knowledge in 1883 that Ram 
Adhin Singh father of the defendant, had 
purchased those plots and thus was claim- 
ing adversely to him. In the year 1884. some 
plots Including plot No. 853 which is in dis- 
pute were attached in execution of a decree 
and then Sheo Ratan Singh preferred an 
objection claiming the plots under the sale 
deed of 1883. The objection was allowed. 
This document shows that Sheo Ratan 
Singh himself claimed one of those plots 
not by virtue of his title as zemindar but 
on the basis of the sale deed. One Mababir 
Shukul sued Sheo Ratan Singh for arrears 
of rent in respect of plot No. 856/6. Sheo 
Ratan Singh contested the suit and pleaded 
that he had purchased plot No. 353 (tbo one 
in suit) and two others close to plot No. 356/6. 
The sale deed of 1883 was filed by the de- 
fendant. It thus appears that Sheo Ratan 
Singh, predecessor- in- title of the plaintiffs, 
had himself been relying on tho sale deed 
of 1883 in proof of his title. Ram Adhin 
Singh, father of the defendant, was a co- 
purchaser with him under the same sale- 
deed. In the year 1918 Sheo Ratan Singh 
sued the present defendant for arrears of 
rent in respect of the plots in question. The 
defendant pleaded that be was not a tenant 
but a cosbarer with the plaintiff Sheo Ratan. 
It was held that the defendant was not a 
tenant of the plaintiff. This judgment was 
passed on 2l6t August 1916. 

There is also a mortgage deed dated 9th 
July 1886, which shows that Ramadhin bad 
executed a usufructuary mortgage in respect 
of one of the plots. Of course there is noth- 
ing to show whether possession was deli- 
vered under the mortgage deed. Tho Court 
of Wards sued Ram Cbaran who is the 
defendant. appellant for arrears of rent in 
respect of the plots adjoining the plots in 
question. Ram Cbaran pleaded that he bad 
purchased those plots by means of a sale 
deed dated 28rd October 1883, and bad been 
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in possession of the plot in question by ad- 
verse possession. His plea of adverse pos 
session was held proved. This judgment 
pronounced on 30th September 1929 . It 
thus appears that Sheo Ratan Singh, pre. 
decesgor^m.interest of the plaintiff and Ram 
l^hyan Singh, thedefendant. have been both 

claiming proprietary title in the plots in 
question under the sale deed of 1SS3. It was 
neld in the case brought by Sheo Ratan 
b ngh against Ram Charan Singh for arrears 
of rent that the defendant had never paid 
rent to the plaintiff. In il o w n ugs^ it 
was held that if possession is acquired by a 
person under an invalid title and he conti- 
nues to remain in possession for more than 
twelve years, the title becomes an unassail, 
able one. It was held in a I R 1928 oudh is^ 
that where it is found that a pei-son is in 

any right 

Tnv tiZ ho did not at 

Snl h : " circumstances at- 

risht hn / possession as of 

haH 1 ■ ^ fho zemindar 

led hv n 7^® notices wore cancel, 
that the persons^to wr^°°" 

Birflo rx,., iJorsons to whom notices were 
the zemin^ ° ordinary tenants. In i 9 io 

forarroara^of 

the defend'infr°^’ fu ^ decided that 

tenants ^®*'0 ordinary 

suit fo^ f° defendants then brought a 

'■ieht in a judicial 

date wh„„T at the 

_{l®o it was made cannot, by more 
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lapse of six or twelve years, convert what 

Tf i^to that 

of an under. proprietor. In that case it was 

tiffs who Court that the plain. 

tZl 1 ^ declaration that 

tenLTs ordinary 

enants. In this case the revenue Court 

i^thi defendant was not a tenant 

claim ^ l>e said that the 

claim of proprietorship made by the defen. 

?emL'k following- 

lemark in the judgment of the Privy Coun. 

cil IS very important : 

difforent if in addi- 
lon to the judicial assertion by the plaintiff there 

he money payment which 

he thereafter made to bis landlord. There is how 

wh money plymen 

Which bad been made before the notice of eWt 

lT“h67lainUn''‘'tr‘“f“"^ thereafter. The possession 
y 106 plaintiff therefore remained on preciselv the 

’jrc'r. ‘'f' b"-' r,i5 

the Court to have merely an occupancy title the 

s;“ 

In this case the plaintiffs claim arrears 
of rent against the defendant. The revenue 
^ourt bold that the plaintiffs were not euti. 
tied to claim any rent. The plaintiffs' pos. 
session was therefore materially affected if 
they were deprived of the usufruct of the 
land. In my opinion, when the defendant set 
up adverse title and it was decided that he 
was not a tenant of the plaintiffs nod the 
plaintiffs suit was dismissedi the defen* 
dant’s title became adverse to the plaintiff. 

The plaintiffs cannot say in this case “I get 
my rent all right and it matters little whe. 
tbor the defendant is a tenant or an under- 
proprietor." The other case relied on is 
1 0 w N 768* quoted above. That case is based 
on the Privy Council case cited above. In 
this case also, it was found that the defen. 
dants wore bolding the land on payment of 
rent. I think this case is also distinguishable 
from the present one. Cases have been cited 
to show that mere non-payment of rentdoe.s 
not amount to adverse possession. This is 
so. but that principle applies only when 
the person claiming adverse possession is a 
tenant. Here it wag found by the Assistant 
Collector in 1918 in the suit brought by Sheo 
Ratan Singh that rent was never paid and 
the entry of tho defendant’s name ns a 
tenant was wrong. It has not been shown 
that tho defendant entered upon tho land as 
a tenant. Sheo Ratan Singh, the predecessor 
of the plaintiff, and the defendant's father 
both purchased the plots in question by 
means of one sale deed and they entered 
into possession. It seems highly improbable 
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that one may have been the tenant of the 
other. The defendant has beet in possession 
of the land openly claiming title thereto as 
a proprietor from the year 1888 and he suc- 
cessfully raised that plea in the rent suit 
brought against him by Sheo Ratan Singh 
in l916aDd so I think that the defendant bad 
acquired title by adverse possession in 1936 
when the present suit was brought. The 
learned Civil Judge has relied on A I R 1929 
oudh 370.® In that case the entry in the 
village papers ^as that the defendant was a 
tenant and it was held that it was inconsis- 
tent with his claim for adverse possession. 
The entries may be presumed to be correct 
but in this case they have been proved to be 
wrong. The fact that the defendant claimed 
to be co-owner with Sbeo Ratan Singh does 
not show that he was not claiming by ad- 
verse possession. Ho was claiming to be pro. 
prietor of the land along with Sheo Ratan 
Singh. So far as the proprietary claim is 
concerned, he has acquired a title by adverse 
]X)86eBsion though alon^ with the plaintiffs' 
predecessor. 

It is said that the plaintiffs did not assert 
their right in the partition proceedings of 
1891 and 1337 F, but as they were not recor. 
dod as cosharers so could not assert their 
title. Moreover the defendant has boon in 
possession for more than 12 years after 1894 
also. The learned Munsif has relied on the 
statement of the defendant that he learnt 
about bis title after the rent suit of 1918. 
Ho bad clearly set up bis title by adverse 
possession in that suit and so this statement 
before the Munsif cannot go against bim. 
The decree granted by the Munsif which 
has been confirmed by the lower Court is 
that the defendant is not a proprietor or 
under. proprietor of the land in suit. 1 hold 
that the defendant has acquired proprietary 
title by adverse possession and so the plain, 
tiffs cannot get this relief. The result is that 
the appeal is allowed and the plaintiffs’ suit 
is dismissed. The defendant will get his 
costs throughout. 

K.S./r K. Appeal allowed. 

S. (’29) 16 A I R 1929 Oudh 870 : 116 I C 802, 

LaUa Persbad v. llsrnam 8iogb. 
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• Thomas C. J. and Ghclam Hasan J. 

Uaji Faqir Bux and others — 

Defendants — Appellants 

v. 

Pandit Thakur Prasad, Plaintiff and 
others — Defendants — Respondents. 

First Appeals Nos. 102 and 103 of 1937, Decid- 
ed on 18lb April 1941, aqain&t order of Sessioos 
and Olvil Judge, Luckuow, D/- 22nd May 1937. 

(a) Mahomedan law — Dower — Gift by hus- 
band to wife in lieu of dower debt — Deed recit- 
ing certain amount to be due as dower — Wife’s 
evidence of having demanded dower debt — 
Dower must be deemed to be prompt. 

A recital in a deed of gift executed by a Mabo- 
medan in favour of bis wife that a certain amount 
was due as a dower debt from the husband to the 
wife by itself indicates that the whole dowi^r was 
prompt inasmuch as it could not b.\vo been itat l 
in the deed to be due, as deferred dower is not duo 
until dissolution of marriage either by death or by 
divorce. Tbe evidence of the wife tbatsbe had been 
demanding the entire dower debt also points to tbe 
eameeficot because a demand cannot be made until 
the whole dower is prompt. [P 460 C 2) 

(b) Mahomedan law — Dower — Gilt by hus- 
band to wife in lieu of dower debt — Plaintiff 
challenging deed as fictitious on ground that 
dower was paid long before execution of deed — 
Burden to prove payment is on plaintiff — Mere 
statement by plaintiff disclosing certain living 
persons as source of his knowledge of payment 
cannot shift burden. 

Where tbe plaintiff challenges a deed of gift by x 
Mahomedan in favour of bis wife as being fictitious 
on tbe ground that tbe dower bad been paid long 
before the execution of the gift deed, the burden of 
proving the payment of dower clearly lies upon the 
plaiiitill and this burden caonol be held to have 
shifted on to the defendant by the more statement 
of the plainiiQ disclosing certain living persons as 
the source of his knowledge of the alleged payment. 

[P 401 0 2] 

(c) Mahomedan law — Dower — Payment of 

Presumption — Lapse of time since marriage 

or husband’s having been in position to pay 
dower debt raises no presumption in favour of 
payment. 

Lapse of time since marriage raises no prosump. 
tloD in favour of payment of dower under the 
Mahomedan law. Nor can tbe fact that the bus. 
band had been in a position to pay the dower debt 
of bis wife necessarily lead to the infurouce that he 
actually paid it. [P 461 0 2J 

(d) Mahomedan law — Dower — Compromise 
decree for certain amount passed against hus- 
band — Gift by husband to wife in lieu of dower 
debt few days before expiry of time fixed in 
decree cannot throw any doubt onsuchpaymenr 
of dower. 

The fact that the husband paid bis wife's dower 
debt by moans of tbu execution of a deed of gift 
only a fow days before the time allowed under tbe 
compromise decree passed against bim for acertaiii 
amount expired cannot throw uny doubt upon such 
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paTincnt. At Ixjst his conduct may amount to an 
attempt to save tho property from the hands of 
the creditors and to prefer paying the dower debt 
of his wife against the debts of his other creditors. 

[P 4G1 C2 ; P 462 01] 

(e) Transfer of Property Act (1882), S. 53 — 
Transfer which defeats or delays creditors 
explained— Mahomedan gifting property to wife 

in lieu of dower debt — Transaction genuine 

Husband’s other creditors cannotavoid transac- 
tion merely on ground that it gave preference 
to one creditor over others even if wife had 
knowledge of this fact provided property trans- 
ferred is not materially worth more than her 
debts. 

The transfer which defeats or delays creditors 
under 8 . 63 is not an instrument which prefers one 
creditor to another, but an instrument which 
romoTos property from tho creditors to tho bone 6 t 
of thodobtor. The debtor must not retain a lanefit 
for himself. Ho may pay one creditor and leave 
another unpaid. Consequently, where a Maho- 
inedan transfers by way of gift certain property to 
his wife in satisfaction of tho dower debt duo to her 
and the transaction is a genuine one, it is not open 
to the ether creditors of the husband to avoid tho 
transaction merely on tho ground that the effect 
of it was to give proferonco to one creditor over tho 
others, oven though it 1 ^ shown that this was a 
fact known to the wife, provided tho property trans- 
ferred is not worth materially more than her debts: 
('31) 18 AIR 1931 Oudh 344 ; (’37) 24 AIR 1937 
()udb 349and ('38) 25 AIR 1938 Oudh 230 Disling ■ 
Case law referred. (P 4C2 C 2 ; P 4G3 C 2] 

(f) Transfer of Property Act (1882), S. 53 — 
Question of adequacy of considerationisimmate- 
nal where issue is whether transaction is ficti- 
tious or genuine. 

No doubt In a suit under 8 . 63. tho question of 
adequacy of consideration is relevant but that 
question becomes immaterial iu a case where the 
issue framed is whether tho transaction is fictitious 
or genuine. [P 4g3 0 1] 

(g) Civil P. C. (1908), O. 6 — Practice of 
introducing obscure pleading with view to take 
adversary by surprise deprecated — It is duly of 
Court to clarify pleadings. 

The practice of introducing obscure pleadings 
with a view to taking tho adversary by surprise is 
open to grave objection and is not unofton likely to 
load to grave miscarriage of justice. The law 
impoROP a duty upon tho Court as well to clarify 
pleadings. [p 404 0 1 ] 

(h) Civil P. C. (1908), O. 6 . R. 4_Plea under 
S. 53, T. P. Act, not specifically pleaded in 
written statement but raised in course of argu- 
ment— Plea held could not be allowed as it took 
plaintiff unawares. 
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that transaction in respect of suit property was 
f icmtous and not genuine and that he was owner 
thereof— Suit does not fall under S. 53 . 

A suit to set aside a transfer on the ground that 
tt was made with tho intent to defeat or deUy the 
creditors should bo brought on behalf of all the 
crooitors. It is not competent to any of the ctedi- 
tors to institute such a suit. The proper test to 
apply m determining whether a suit comes within 
the purview of S. 63 is to see whether If the plain- 
tiff succeeds in the action, the property claimed in 
the action would bo available to the general body 
of creditors : (’21) 8 AIR 1921 Pat 63 and ('16) 2 
AIR 1915 Bom 89, Bel. on. [P 465 C 1] 

In a suit under S. 63 the plaintiff has to accept 
the genuineness of the deed as an initial fact and 
has to prove that the transfer, though genuine, 
was made with a view to defeat or delay the credit 
tors of tho transferor : (16) 3 AIR 1916 P C 238, 
ltd. on. (P 464 C a] 


No fraud against the creditors was pleaded any* 
where in the plaint. Throughout the plaint the 
plaintifT tried to omphasizs that documents in suit 
were fictitious and paper transactions and were 
not genuine ; in other words no title passed under 
those deeds. There were no specific allegations in 
tho plaint that the transfers impugned bad been 
made with a view to defeat or delay the creditors. 
There was no indication in the plaint or elsewhere 
that the suit was filed on behalf of or for tho benefit 
of other creditors. On tho other band, there was 
every indication in tho averments of the plaint 
that tho plaintiff wanted to vindicate his personal 
and individual rights, and uot tho rights of other 
creditors : 


Held that the suit did not fall within the pur. 
view of S. fi3, and that even if it was one under 
S. SS, it was not possible to grant any relief to the 
plaintifl under that soctioo as it was wholly Incon- 
sistent and irreconcilable with the relief claimed 
by him in tho suit- (P 466 0 2] 


(j) Specific Relief Act (1877), S. 42 — Suit by 
auction purchaser for declaration under S. 42 
that transfer of property purchased by him in 
favour of defendants was fictitious and not 
genuine — Property in suit in possession of 
mortgagee^No evidence that plaintiff obtained 
actual possession^Suit under S. 42 fordecIara«- 
tion held did not lie unless plaintiff asked for 
further relief for possession or redemption. 


Tho auction purchaser instituted a suit for a 
declaration under 8 . 42 that tho transfer in favour 
of tho defondants by tbo judgmout.dobtor of the 
suit property was fictitious and not genuine. Tbo 
property was in tbo possession of tbe mortgagee 
and though tbo plaintifi bad obtained formal deli* 
very of possession after the auction purchase there 
was no evidence that ho obtained actual possession: 


Where a plea under 8 . 53 is not specifically 
pleaded in tho written statement but is raised only 
In the course oi arguments, it should bo disallowed 
as it would take the pUintiO unawares. 

CP 4G4 0 1] 

(i) Transler of Property Act (1882), S. S3 

Suit under S. 53 must be on behalf of all credi- 
“■ Any one of creditors cannot institute 

Mch suit — Whether suit falls under S. 53 

1 esi— In eui, under S. S3 plaintiff has to accept 
as genuine— Plaintiff suing for declaration 


Held that tbo plaintiff was not ODtlllod to tho 
declaration under 8 . 42 inasmuch as nndor Cho 
circumstances it was open to him to ask for a fur« 
tber relief oilbor for possession or rodomptloo. Tho 
suit for a more declaration, therefore, was not 
maintainable: CSC) 28 AIR 1936 Oudh Cl.IHslinff, 

[P 466 C 1] 

NiamatuUah and Itameshwar Dayal — 

for Appellants. 

K. N. Tandon and R. S. Kapoor and Suraj 
Sahai — for Bospondenta 1 and 4 respectively* 
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Jad^ment. — These are the defendants' 
first appeals arising out of a claim for 
declaration of right which has been decreed 
by the civil Judge of Lucknow by a judg- 
ment and decree dated 2-2nd May 1937. The 
plaintiff-respondent brought a suit claiming 
a declaratory decree to the effect that the 
deed of gift dated 20th October 1930, and 
subsequent sale deeds dated 22nd October 
1932, 16tb December 1932 and 23rd January 
19SS, are void and ineffective against him 
and that he is the absolute and sole owner 
of the auctioned property. The material 
facts upon which this claim was based were 
as follows : The plaintiff obtained a simple 
money decree on the basis of a compromise 
from the Court of the Munsif of Sitapur on 
25th July 1930, against Karim Bakhsh, de- 
fondant 1, for Rupees 750 besides costs and 
interest. 

Under the compromise defendant 1 was 
required to pay the decretal amount with 
costs and interest to the plaintiff within 
three months, tliat is to say by 25th Octo- 
ber 1930. failing which the plaintiff was 
given a right to take out execution. The 
money was not paid and the decree was 
transferred for execution to Lucknow. The 
plaintiff applied for execution by attach, 
inent and sale of five annas and three pies 
share of Karim Bakhsh in muhalla Rahim, 
ganj, near Fatohganj, Lucknow, and himself 
purchased the property in a public auction 
on 27th June 1932. lie also obtained posses, 
sion through Court on 2nd November 1932. 
It is stated in para. 5 of the plaint that 
Karim Bakhsh, defendant i, in order to 
deprive the plaintiff of his money, in bad 
faith and fraudulently, executed a deed of 
gift in respect of 3 annas and 11 pies share 
situate in Rahimganj in favour of his wife, 
Mb. Maryam Begam, defendant 2 , on 20bh 
October 1930 {Ex. 25) which is alleged to be 
fictitious, concocted and showy. The plain, 
tiff alleged that the deed of gift was void 
against him and he was not bound by it. 
Defendant 2 in turn executed a sale deed of 
the same property in favour of defendant 8, 
Sultan Mohammad, her son-in-law, on 2iBt 
October 1932, and this deed is likewise ficti. 
tious, showy, concocted and is void and in- 
effective against the plaintiff. It is further 
alleged that the 5 annas 3 pies sharo in 
Rahimganj was mortgaged with possession 
to Faqir Bakhsh, defendant 4, by a deed 
dated I6tb December 1928, (Ex. 3C) in lieu of 
R8. 2500 and he (Faqir Bakhsh) took posses- 
sion of the said property under a decree 
dated 22nd October 192C, passed by the Sub. 


Oadh 459 

ordinate Judge of Mohanlalganj, Lucknow. 
The plaintiff approached Faqir Bakhsh 
for redemption of the mortgaged property 
on 2nd April 193G, but he refused to redeem 
the property. It was then that the plaintiff 
came to know for the first time that two 
sale deeds wore collusivoly executed by 
defendant 3, Sultan Mohammad, in favour 
of defendant 5, .^hdul Ghafur, on 16 th De- 
cember 1932, (Ex. 40) in respect of two annas 
share out of the Rahimganj property and in 
favour of defendant 6. Abdullah, on 23rd 
January 1935 (Ex. 39) in respect of one anna 
share out of the same property. Defen- 
dants 5 and G are admittedly the sons of 
defendant 4, Faqir Bakhsh. These latter 
deeds are alleged to have been executed by 
defendant 3 Sultan Mohammad, in collusion 
with dofondant 4, Faqir Bakhsh, in favour 
of the latter’s sons and were fictitious, 
benami and without consideration. In two 
redemption suits filed by Faqir Bakhsh and 
Abdullah against Karim Bakhsh and others 
in 1932 the plaintiff, who was made a party 
to the suits, was described as a mortgagee 
of the Rahimganj property, in reply whereof 
he filed a written statement dated 23rd 
February 1934, clearly mentioning that he 
was owner by virtue of tho auction pur. 
chase and not a mortgagee. Despite this 
knowledge defendant 4, Faqir Bakhsh, got 
a fictitious deed executed on 23rd January 
1935, without consideration in favour of 
Abdullah. In para. 14 of the plaint, all the 
deeds, namely the deed of gift in favour of 
Mr. Maryam, defendant 2 , the sale deeds in 
favour of Sultan Muhammad, defendant 3, 
Abdul Ghafur, defendant 5, and Abdullah, 
defendant C, are alleged to be absolutely 
void and ineffective against the plain, 
tiff and the necessity for filing the suit 
arose against the defendants because they 
totally denied tho ownership of the plain- 
tiff. Paragraph 17 of tho plaint may be con- 
sidered to divide tho relief for declaration 
into two parts, firstly a declaration that the 
gift and tho three aforementioned deeds are 
void and ineffective against the plaintiff, 
and secondly that the plaintiff is tho abso- 
lute owner of tho property in dispute. 

Defendants l and 2 made no defence. The 
defence of tho other defendants was that 
the deed of gift was executed in lieu of 
dower debt and was a perfectly genuine 
transaction. It was also alleged that the 
defendants had no knowledge of tho execu- 
tion proceedings by the plaintiff and that 
tho plaintiff never got possession of the pro. 
perty purchased by him. It was pleaded 
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that the plaintiff not being in possession of 
the property in suit, the suit for a mere 
declaration wag not maintainable. Defen- 
dants 2 to 6 were alleged to be bona fide 
purchasers for valuable consideration and 
the sale deeds in their favour were binding 
upon the plaintiff. The pleas of limitation 
and insufficiency of court. fee were also 
raised. In para. -25 of the written statement 
hied by defendants 4 and 6 it was vaguely 
asserted that the plaintiff’s suit as it stands 
IS not maintainable and is fit to be dismis- 
Red with costs. The learned Civil Judge 
framed issues in the case of which only the 
material ones may be set out below : 

{1) Did defeodaDt 1 execute the deed of cift 
dated 20th October 1930, in favour of defcDd.-»nt 2 
frauduleutly and in tad faith? Is the deed not 
binding on the phintifl as alleged in paras. 5 and 
6 of the plaint? 

(2) Did defendant 2 execute the sale deed in 
favour of defendant 3 after receiving information 
of the proceedings for the delivery of possession and 
is t fictitious and not binding on the plaintiff ? 

13) Is the plaintifl m possession of the rropertv 
in suit and ig the suit for more declaration 
maiDtaiDabJc^ 

(5_) Are_defcn3antg 2 to G bona Oclo purchasers 
lor N A J . 

(7) Is the plaintiff not entitled to maintain the 
fuu aikgcd by dcfond.ints 4 lo C? 

On issue i the learnetl Civil Judge held 
that the deed of gift was a fraudulent and 
fictitious deed executed in order to defeat 
and delay the creditors of Karim Bakhsh 
and was not binding upon the plaintiff. On 
issue 2 he held that defendant 3 got the 
sale deed effected in bis name in spite of the 
knowledge of the execution proceedings by 
the plaintiff and the circumstances attend- 
ing it were such as to lead him to infer that 
It was a fictitious document and, therefore 
not binding upon the plaintiff. On issue 3 
he held that the plaintiff* being in construe- 
tive possession, the suit for a mere declara. 
tion was maintainable and no extra relief 
for possesion was necessary. On issue 5 , 
he held that none of defendants 2 to 6 was 
a bona fide purchaser for value. On issue 7 
he held that the suit was maintainable in 
spite of the fact that it was brought by the 
plamti^ff in his individual capacity and not 
on behalf of all the creditors. The pleas of 
court. fee and limitation were not pressed. 
The result was that the suit for the decla- 
ration was decreed and the deed of gift and 
the three sale deeds were declared to be 
fictitious and fraudulent documents and not 
binding upon the plaintiff. Two appeals 
were brought against the aforesaid judg- 
me^ and decree. Appeal No. 102 of 1937 is 
by Foqir Bakhsh, defendant 4, and his two 
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sons, defendants 5 and 6, while appeal io3 

dlnJT Muhammad, defen- 

dant 3. Both these appeals wiU be disposed 
of by one judgment. 

The following questions have been argued 
before us on behalf of the defendants- 
appellants: (i) That the deed of gift was 
execoted in lieu of the dower debt of Mt. 
Maryam Begam, which was due and sub- 
sisting at the time of the execution of the 
gift, namely 20th October 1930, that the 
deed was genuine and was not fictitious or 
fraudulent, and further that the three sale 
deeds were genuine deeds and were not ficti. 
tious or fraudulent. ( 2 ) That the suit as 
framed is neither in form nor in substance 
a suit under s. 53. T. P. Act. and. that even 
if It were assumed to be one under that sec- 
tion, no relief under that section could be 
granted to the plaintiff. (3) That the plain- 
tiff not being in actual or constructive pos- 
session of the property wag not entitled to 
maintain the suit for a mere declaration 
under s. 42, Specific Relief Act. (4) That the 
defendants were in any event bona fide pur. 
chasers for value. 

The first question that arises for deter, 
mination before us is whether the deed of 
gift executed by Karim Bakhsh in favour 
of his wife Mt. Maryam Begam, was ficti- 
tious or genuine. It is clear that the gift 
was made in lieu of dower debt of Rs. looo. 
The plaintiff denied the amount of the 
dower but the learned Civil Judge found 
that the dower of Mt. Maryam was Rs. 1000. 
The deed recites that the parties were mar. 
ried thirty years ago and the dower debt 
was due from the husband. It was ingeni- 
ously argued on behalf of the plaintiff. res- 
pondent that there was no proof that the 
whole of the dower debt was prompt and that 
intheabsenceofanyovidencethat the whole 
dower was prompt it must be held that the 
dower was partly prompt and partly defer- 
red. The learned Civil Judge rejected this 
contention and we agree with him. As we 
have already stated, the deed of gift itself 
recites the amount of Rs. 1000 as dower debt 
due from Karim Bakhsh to Mt. Maryam 
Begam. This by itself indicates that unless 
the whole dower was prompt it could not 
have been stated in the deed to be due os 
deferred dower is not due until dissolution 
of marriage either by death or by divorce. 
There is also the evidence of Mt. Maryam^ 
Begam, which shows clearly that she bad 
been demanding the entire dower debt of 
Rs. 1000. This demand could not have been 
made until the whole dower was prompt' 
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The learned Oivil Judge found bhab the dower 
had really been paid o£f by Karim Bakbsh 
to bis wife long before the deed bad been 
executed. He, however, conceded that if 
the dower debt had not been paid then the 
husband would not have been guilty of 
any fraud in transferring the property by 
means of the gift in lieu of dower debt. He 
says that 

there can be no doubt that if the dower bad 
really remained due nobody could have stopped 
defendant I from paying it of! by making a gift of 
the property, and in that case bis wife would have 
lieen a creditor, and no doubt preference shown by 
him to one cr^itor would not have been tanta* 
mount to fraud. That would have been merely a 
piece of family policy. 

In support of this finding that the dower 
debt must really have been paid ofl before 
the execution of the deed of gift the learned 
Civil Judge relied upon the evidence of the 
plaintiff (as i*. w. lO) who stated that he had 
heard from one Nathuni, the husband of the 
sister of Karim Bakbsh, and one Hafi^ 
Ahmad Husain, the son-in-law of Mt. Mar- 
yam, that her dower debt had been paid, 
and some circumstantial evidence to which 
reference will be made hereafter. Nathuni, 
according to P. W. lo, told him about the 
Ijayment of the dower during the pendency 
of the suit. P. W. 10 states that he saw him 
in Court. Hafiz Ahmad Husain told the 
witness some time in 1934 or 1036. Hafiz 
Ahmad Husain is also admittedly alive. We 
are of opinion that the evidence of p. w. lO 
based upon the alleged statements of 
Nathuni and Hafiz Ahmad Husain is mani- 
festly hearsay and is inadmissible in evi- 
dence. The plaintiff raised no plea in the 
case that the deed of gift was not genuine 
because the dower duo to Mt. Maryam had 
been paid long before the execution of the 
gift. If the plaintiff really wanted to pro- 
duce evidence in support of the payment of 
the dower, it was his bounden duty to have 
produced Nathuni and Hafiz Ahmad Husain, 
who are alleged to have conveyed to him 
the information on the point. We must, 
therefore, eliminate from consideration the 
hearsay evidence referred to by the plaintiff 
in his evidence as p. w. lO. It also appears 
that Mt. Maryam who was examined in the 
case stated that her dower debt had not 
been paid till her husband transferred the 
property by means of the gift in lieu of her 
dower. She was not cross-examined on this 
point and we cannot therefore but bold that 
the evidence about payment of dower before 
the execution of the deed of gift is com. 
pletely lacking. We are not prepared to 


agree with the learned Civil Judge that as 
soon as the plaintiff in the witness-box 
stated that two living witnesses gave him 
information about the payment of the dower' 
long before the execution of the gift, it 
became the bounden duty of the defendants' 
to produce those witnesses in rebuttal. The' 
burden of proving the payment of dower 
clearly lay upon the plaintiff and this bur- 
den cannot be held to have shifted on to 
the defendants by the mere statement of' 
the plaintiff disclosing two living persons as^ 
the source of his knowledge. 

The circumstantial evidence relied upon 
by the learned Civil Judge is to the effect 
that as the parties were married 40 years 
ago and the dower was demanded on a 
number of occasions, there is no reason 
why it should not have been paid long 
before the execution of the deed of gift. 
Another circumstance which has been 
greatly pressed upon our notice is that ou 
different occasions Karim Bakhsh came by 
large sums of money which he borrowed, 
and be should have discharged the dower 
debt of bis wife out of those moneys. The 
third circumstance alleged in this connexion 
is the execution of the deed just a few days 
before the period of time allowed under the 
compromise decree expired. We have given 
due weight to these considerations but we do 
not think that either of these circumstances 
constitute a valid and adequate ground for 
raising a presumption that the dower debt 
must have been paid long before the execu- 
tion of the deed of gift. The deed of gift, 
which was executed in 1930, mentions that 
the parties had been married thirty years 
ago. The learned Judge is wrong in stat- 
ing that they wore married 40 years ago. 
Although prompt dower, according to Mabo- 
medan law, is payable immediately on 
demand, yet our experience about Mahomo- 
dan families shows that in a large majority 
of cases it is rarely demanded and is rarely 
paid ; in practice a Mahomedan husband 
generally gives little thought to the ques- 
tion of paying dower to his wife save when 
there is domestic disagreement, or when 
the wife presses for payment upon the 
husband s embarking upon a course of extra- 
vagance and indebtedness without making 
any provision for her. Lapse of time since 
marriage raises no presumption in favour of 
payment of dower. That Karim Bakhsh 
may have been in a position to pay the 
dower debt of his wife does not necessarily 
lead to the inference that he actually paid 
it i nor can the mere circumstance, that 
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:Karim Bakhsb paid the dower by means of 
the execution of the deed of gift only a 
few days before the time allowed under 
the compromise decree expired, throw any 
doubt upon such payment. At best his con- 
duct may amount to an attempt to save the 
property from the hands of the creditors 
and to prefer paying the dower debt of his 
wife against the debts of bis other creditors. 

Having given our best consideration to 
the case, we have no hesitation in arriving 
at the conclusion that the dower debt of 
Mt. Maryam was due and subsisting at the 
time of the execution of the deed of gift in 
1930 and it was paid only by means of the 
deed of gift in her favour. The Ending of 
the learned Civil Judge on this ix)int can- 
not therefore be upheld. If the deed bo 
upheld as a genuine gift, it follows that the 
sale deed executed by Mt. Maryam in favour 
of her son.in-law, Sultan Muhammad, was 
perfectly valid, and similarly sale deeds by 
Sultan Muhammad in favour of defendants 
5 and C, Abdul Ghafur and Abdullah, are 
equally valid. In this view of the matter, 
the auction purchase made by the plaintiff 
on 27th June 1932 conferred no title upon 
him. The next question that arises for con- 
sidoration in this connextion however is, 
that the transfer under the deed of gift 
contravenes the provisions of S. 53, T. P. Act. 
Hero again, we must express our dissent 
from the finding arrived at by the learned 
Civil Judge. The following observations of 
Lord Wronbury in 43 I a 104* provide in our 
opinion a sufficient answer to the argument 
raised with reference to S. 53, T. P. Act : 

As matUr of l.m, their Lordships tako it to bo 
clear that in a case in which no consideration of 
tho law of bankruptcy or insolvency applies there 
is nothing to prevent a debtor pacing one creditor 
in fall and loaving others unpaid although tho 
result may bo tho rest of his assets will be insufli- 
dent to provide for tho payment of the rest of bis 
debts. The law Is, In tboir Lordships' opinion, 
rightly stated by PallesC. 13. in (1888) 21 LR,Ir27.3 
at p. 69, vThero he says : "The right of tho credl- 
tors, taken as a whole, is that all the property of 
the debtor should beappllcd in payment of demands 
of them or some of them, without any portion of 
it being parted with without consideration or 
reserved or retained by the debtor to their prejn- 
dice. Now it follows from this, that security given 
by a debtor to one creditor upon a portion of or 
upon all his property, although tho ofleet of It, or 
even the interest of the debtor in making it, may 
be to defeat an expected execution of another cre- 
ditor, is not a fraud within the statute, because 
notwithstanding such an act, the entire property 
remains available for the creditors or some or one 
of them and as the statute gives no right to rate- 

1. (’16)2 AIR loi^poTTsTaalc’S^Ta^]'^: 

48 I A 104 (P C), Musabar Sahu v. Hakim Lai. 

2. (1688) 21 Ij R Ir 27, In re Moroney. 
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able 


aistribution. the right of the creditors by 
such act is not invaded or affected.” 

The transfer which defeats or delays creditors is 
not an instrument which prefers one creditor to( 
another, but an Instrument which removes pro-l 

creditors to the benefit of the deb- 
tor. The debtor must not retain a benefit for 
himself. Ho may pay one creditor and leave an- 
other unpaid : (1876) 2 Oh D 1043 at p. 108. So 
soon as it is found that the transfer hero impeached 
was made for adequate consideration in satisfaction 
of genuine debts, and without reservation of any 
benefit to the debtor, it follows that no ground for 
impcaching it lies in tho fact that the plaintiff 
who also was a creditor was a loser by payment 
lx5ing made to this preferred creditor— there being 
ID the case no question of bankruptcy. 


This statement of law was approved by 
their Lordships of the Judicial Committee 
in 5C I A 379.* Their Lordships added : 

a debtor is entitled to prefer a creditor, unless 
tho transaction can be challengod in bankruptcy, 
and such a proferonce cannot in Itself bo impeached 
as falling within 8. 53. 

In 1937 OWN 1176® a debtor executed a 


deed of gift in favour of bis wife in lieu of her 
dower debt and it was found that the dower 
debt bad not been paid and remained due 
at the time of the execution of the deed of 
gift and also that the amonnt fixed for dower 
was Rs. 40,000 but the property forming sub- 
ject of the gift was worth Rs. 8000. It was 
held that the transfer in question was 
genuine and that it was not possible to say 
that the debtor bad retained any benefit for 
himself or that the object of the transfer 
had been to remove the property from the 
creditors for the benefit of the debtor, but 
that it was a case merely of one creditor 
being preferred to another and consequently 
the transfer in question did not offend 
against the provisions of S. 53, T. P. Act. A 
similar view was taken in 1939 0 A 375,® 
which was a case of a sale deed executed by 
a husband in favour of his wife in lieu of 
her dower debt. The transferee was also 
held to be a bona fide transferee for const- 
deratioD. In 1936 ALL L j 1328*' it was held 
that whore a Mabomedan husband trans- 
fers certain property to bis wife in satisfac- 
tion of the prompt dower debt due to her 


3. (1876) 2 Cb D 104 : 46 L J Cb 293, Middloton 
V. Pollock. 

4 . (’29) 16 A I R 1920 P C 979 ; 120 I C 645 : 7 
Rang 624 : 66 I A 379 (P 0), Ma Pwa May v. 
Cbottyar Firm. 

5. (’38) 25 A I R 1038 Oudb 44 : 171 I C 887 : 13 
Luck 655 : 1987 OWN 1176, Bansldhar v. Mt. 
Nawab Jaban Bogam. 

6. ('80) 26 A I R 1989 Oudb 230 : 181 I 0 181 : 
1989 OWN 893 : 14 Luck 621 : 1989 0 A 376, 
Ram Ratan Lai v. Mt. Akbtari Bogam. 

7. (’87) 94 A I R 1987 All 89 : 166 I 0 619 : I L R 
(1937) All 158 : 198 GALJ 1328.RaBlnaKbatunv. 
Ablda Kbaton. 
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and the traDsaobion ot sale ig a genuine one, 
it is not open to the other creditors of the 
husband to avoid the transaction merely on 
the ground that the effect of it was to give 
preference to one creditor over the others, 
even though it be shown that this wag a 
fact known to the wife (transferee). In a 
case of such fraudulent preference the pro. 
pel remedy of the other creditors, if there 
is not Bulhcient property loft to meet their 
claims, is to approach the insolvency Court 
within two years of the transfer and get 
the debtor adjudicated an insolvent, in 
which case they would be placed on the 
same footing as the preferred creditor and 
the transfer would be avoided by the in. 
solvency Court. Another ground urged on 
behalf of the plaintiff, respondent is that 
the gift is fraudulent because it was exe. 
cuted in lieu of a grossly inadequate con. 
sideration the value of the property being 
much greater than the amount of the dower 
debt. Under tho old unamended s. 53, T. P. 
Act, it was laid down : 

Whore tho efiect of aoy traostor of immoTallo 
properly is to defraud, defeat or delay any eueb 
peraoD, and suob trauefer is made gratuitously, or 
for a grossly ioadequato consideration, tbo transfer 
may bo presumed to have been made with such 
intent as aforesaid. 

This paragraph does not however find a 
place in the new 8. 63 introduced by the 
jAmendment Act (20 of 1929). As a matter of 
fact the question of adequacy of considera- 
'tion is not material in view of the nature 
of tho issue which was framed in tho case, 
namely whether tho transaction was ficti. 
tioua or genuine. Although the old section 
[does not in terms apply to tho case, yet tho 
question of the adequacy of the considera- 
tion will bo relevant in a suit under S. 53, 
T. P. Act. Upon the merits, however, we 
are satisfied that this is not a case in which 
the property covered by the deed of gift 
was transferred for a grossly inadequate 
consideration so as to justify an inference 
of fraud. In order to determine this matter 
we shall have to refer in some detail to the 
history of this property. (Their Lordships 
went through the history of the property 
and proceeded.) It will thus appear that 
although tho deed of gift was executed in 
lieu of the dower debt of Rs. 1000 only, the 
encumbrances existing upon tho property, 
which the donee was bonnd to discharge, 
came up to very nearly the value of the pro- 
perty computed according to the sale deed 
executed by Sultan Mohammad in favour of 
Abdullah. We, therefore, hold that the consi- 
deration for the deed of gift, far from being 


Oudh 468 

grossly inadequate, represented the full 
value of the property. This circumstance, 
therefore, affords no justification for tho 
inference that the transfer by way of gift 
was fraudulent within the meaning of S. 53, 
T. P. Act. Even if the value of theproperty 
on any other computation had been greater 
than the consideration of the deed of gift, 
wo do not find any satisfactory evidence on 
behalf of tho plaintiff. respondent to show 
that tbo inadequacy of the consideration in 
the present case was to any material degree. 
In A I R 1920 Lah 409'^ it was held that the 
transfer which defeats or delays creditors ie 
notan instrument which prefers one to the 
other but an instrument which removes' 
property from the creditors for the benefit 
of the debtor. This is true even though tho 
debtor intended to defeat tho claims of the 
other creditor and the transferee had know, 
ledge of this, if his only purpose was to 
secure payment of his own debt, and the 
property is not worth materially more than 
his debts. The cases relied upon by learned 
counsel on behalf of the plaintiff, SOWN 
794,® 1937 OWN 891*® and 1938 OWN 
922,** are clearly distinguishable upon the 
facts. 

Our finding, therefore, is that the deed of 
gift in favour of Mt. Maryam Begam was 
a genuine deed and not a fictitious deed. 
We also find that the transfer under that 
deed was not fraudulent and did not offend 
against tho provisions of S. 58, T. P. Act. 
Our conclusion is tho same in respect of 
the three subsequent sale deeds referred to 
above. As regards the second point, it may 
be pointed out that the defendants have 
nowhere specifically raised the question that 
thesuit wasnot properly framed under 9. 53, 
T. P. Act, and that it was not filed by tbo 
plaintiff in a representative capacity on 
behalf of and for the benefit of other ere- 
ditors. Paragraph 25of the written statement 
of defendants 4 and 6, which we have quoted 
above, is too vague and too general to indi. 
cate what was meant by the defendants and 
strangely enough no attempt was made on 
behalf of tho plaintiff to seek a clarification 
of the pl ea contained in paragraph 25 of the 

8. (’29) 16 A I R 1929 Lah 409 : 116 I C 317 : 30 
P L R 806, Lalibu Bam v, Charou Fauju. 

9. (’91) 18 AIR 1931 Oudh 844 : 134 I C 415 ; 8 
OWN 794, Mt. Amoa Begam v. Sheo Prasad. 

10. ('97) 24 AIR 1937 Oudh 349 : 168 1063 ; 1937 
OWN 391, Mt. Bashmat Begum v. LalaMohau 
La]. 

11. (*88) 25 AIR 1938 Oudh 230 : 177 I C 611 : 
1938 OWN 922, Mohammad Haider Kamzi v. 
Prince Baldar Jab Zabid All Mirza, 
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■written statement aor did the Court care 
to ascertain from the defendants as to the 
exact scope of the aforesaid plea. Issue 7 
does not specify what is the allegation of 
defendants 4 and 6 upon which the plaintiff 
13 not entitled to maintain the suit. 

There were no oral pleadings before the 
Court on the date of the issues, and as a 
matter of fact, no facts bad been alleged by 
the defendants in para. 25 of the written 
statement upon which the plea of non- 
maintainability of the suit was based. If 
the parties neglected to perform their duty, 
;b \7as clearly the duty of the Court to have 
called upon the defendants to furnish dehnite 
particulars of the plea contained in para. 25 
of the written statement. It is to be regretted 
that the rules of pleadings contained in O.G, 
Civil P. C., have nob been complied with in 
'this case and wo cannot help observing that 
itbe practice of introducing obscure pleadings 
with a view to taking the adversary by 
surprise is open to grave objection and is 
mot unoften likely to lead to grave mis. 
carriage of justice. From the hnding rocor- 
ded by the learned Civil .Judge on issue 7 it 
appears that the plea under S. o3, T. P. Act, 
was raised in course of the argument. The 
learned Civil Judge rightly points out that 
it was not specifically pleaded in the written 
statement and he was not prepared to allow 
it .it the time of the arguments as it took 
the ])laintitV unawares. The learned Judge 
does not realise that bis failure of duty to 
clarify pleadings imposed upon him by law 
itsoK contributed to the unfortunate result. 
Apart from the (act that the defendants did 
not definitely raise the question that the 
suit was not properly framed as contem. 
plated by 3. 53, T. P. Act, the plaintifi cannot 
succeed in avoiding the transfers on the 
ground that they bad been made with intent 
to defeat or delay the creditors of the 
transferor unless bo succeeds in showing 
that the transfers, although genuine, wore 
fraudulent within the meaning of the sec. 
tion. Here again we regret to note that we 
do cot find any specific allegations in the 
[ilaint that the transfers impugned had boon 
made with a view to defeat or delay tbo 
creditors. 

Reference has been made on behalf of 
the plaintiff. respondent to paras. 6 , 8, 13, 14 
and IT of tbo plaint. We do not find a single 
assertion in any of these paragraphs to the 
effect that the transfers were made with a 
view to defeat or delay tbo creditors of 
Karim Bakhsb. The words "fraudulently" 
and "in bad faith" have no doubt been used 


in para. 5 of the plaint but the particulars 
of the fraud are nowhere mentioned. No 
fraud against the creditors is pleaded any. 
where in the plaint. Throughout the plaint 
the plaintiff has tried to emphasize that 
these documents wore fictitious and paper 
transactions and were not genuine; in other 
words no title passed under these deeds. If 
the deed of gift is proved to be collusive and 
fictitious, it is clear that it never took effect 
and the subsequent sale deeds are of no 
legal effect. Karim Bakhsh retained the 
ownership of the property, and in that view 
of the matter the plaintiff’s title to the pro. 
perty by virtue of the auction purchase 
must be held to be unassailable. If, however, 
the deed of gift is proved to be genuine and 
not fictitious, the validity of the subsequent 
deeds will not be affected and the plaintiff 
will be at once out of Court. It must also 
be clearly understood that the case set up 
by tho plaintiff in the plaint as regards the 
fictitious character of the deed of gift and 
the other deeds is entirely different from the 
scope of a suit under S. 53, T. P. Act, where 
the plaintiff has to accept the genuineness 
of the deed as an initial fact and has to 
prove that the transfer, though genuioe, 
was made with a view to defeat or delay 
the creditors of the transferor. This distinc. 
tion was clearly emplmsized by their Lord* 
ships of the Judicial Committee in 44 I A 

72*^ where it was observed : 

First tboa, as to tho alienatioo in fsrour of tho 
plaintiil being, as it is tormed in the respoodent's 
case, collusive and fictitious. It is there alleged 
that “judgment-dobtor, Cbhatrapat Singh, was, 
and alw.ays remained, the real owner of the pro. 
perties in dispute." Strictly this means that the 
transaclioii was bonumi and not that it was a 
fraudulent transfer within tho meaning of 8. 53, 

T. P. Act. Tbo dillerenco is distinct, though ft Is 
often slurred. To the suggestion that the transao- 
tion was benami a complete answer is furnished 
by tbo admission that the judgment-debtor owed 
the plaintiff the amount stated to bo the consider. 
atioD for tho sale-deeds and more. And oven if the 
case for the decree-holder be treated as raising the 
further plea of a fraudulent transfer, this same ad- 
mission operates stroDgly in tbo plaintiffs favour. 

Tho plaintiff in para. 17 of the plaint does 
not allege that the transfers are voidable at 
tbe instance of the creditors and they should, 
therefore, be set aside, and the property 
should bo sold for satisfaction of his decre- 
tal debt. On tbe other hand, be asserts that 
these transfers are void, and consequently 
he should be declared to be tbe owner of 
tho property. Wo have no do ub^m 

iz-'cioFs AiR-ioie P^ 283 = V 

Cil 662 : 44 I A 72 (P C), Mina Kumorl Dibi v. 

Bljoy Singh Dudborla. 
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mind that the plaintiff's suit as framed is 
not one under s. 63, T. P. Act. There is no 
indication in the plaint or elsewhere that 
the suit was filed on behalf of or for the 
benefit of other creditors. On the other 
hand, there is every indication in the aver- 
ments of the plaint, to which we have aU 
ready referred, that the plaintiff wanted to 
vindicate bis personal and individual rights, 
and not the rights of other creditors. The 
plaintiff claimed title to the property on the 
ground of the auction purchase. If the plain- 
tiff' succeeds in bis action and obtains a 
declaration of title in his favour, that de- 
claration will not advance the cause of the 
creditors, as there will be no property avail- 
able to them for the satisfaction of their 
claims. Form No. 13, Appendix D, of Sch. I, 
Civil P. C., is the form of the decree to be 
prepared in a case under s. 53, T. P. Act, 
to set aside a transfer in fraud of creditors. 
The form is as follows : 

No. 13. 

Decreo to sot aside a transfer in fraud of credi- 
tors. 

(Title.) 

It is hereby declared that the dated the 
day of 10 , and made between 

and Is void as against the plaintiff and all 

the other creditors, if any, of the defendant. 

Having regard to tbo reliefs claimed in 
the suit, it cannot bo contended with any 
show of reason that the suit is one under 
S. 58, T. P. Act, and no decree has been 
sought by the plaintiff to the effect that the 
transfer is void as against liim and all the 
other creditors, if any, of the defendant. 
It has boon held that the primary object of 
an action under S. 63, T. P. Act, is to make 
the assets of the transferor available to the 
general body of creditors. If it would, then 
the action would in substance be an action 
under B. 58, T. P. Act, and would have to 
be instituted by, or on behalf of, ail tbo cre- 
ditors. If it would not, then the action can- 
not be regarded as an action under s. 53, 
jT. P. Act. The proper test to apply when a 
iquostion of this nature is raised is to see 
|whother if the plaintiffs succeed in the ac- 
;tion, the property claimed in the action 
|woold bo available to the general body of 
creditors : vide AIR 1921 Pat 53‘* and 39 
Bom 607.** 

Applying this test to the present case, 
we are quite clear in our mind that the 

13. ('21) 8 A I U 1921 Pat 63 : 08 I 0 788 : 6 Pat 
L J 48 : 2 P L T 217, Sri Thakurji v. Narsingh 
Narain SIngb. 

14. (-15) 2 A I R 1916 Bom 89 : 29 I C 497 : 39 
Bom 607 : 17 Bom L R 522. Vasudoo Raghunath 
V, ^anardbao Badashiv. 
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present suit is not one under s. 53, T. P. 
Act. Before the passing of the Transfer of 
Property (Amendment) .Act (20 of 1929) there 
was a conflict of opinion between the Cal- 
cutta and the Bombay High Courts on the 
one hand and the Madras High Court on 
the other hand on the question whether a 
suit to set aside the transfer on the ground 
that it was made with the intent to defeat 
or delay the creditors should be brought on 
behalf of all the creditors or whether it is 
competent to any one of the creditors to 
institute such a suit. The Calcutta and the 
Bombay High Courts were of opinion that 
the suit should be a representative suit to 
be brought on behalf of all tbo creditors 
while the Madras High Court was of opinion 
that the suit could bo instituted by a single 
creditor. The practice of the Calcutta and 
the Bombay High Courts was also in ac- 
cordance with Form No. 13 of Appendix D of 
Sch. 1 , Civil P. C. The Legislature gave 
statutory recognition to the view of tbe 
Calcutta and Bombay High Courts by 
enacting para. 4 of 8.53 (l), T. F. Act, which 
is as follows : 

A fiuic instituted by a creditor (which term in* 
eludes a decroc-boldcr whether be has or has not 
applied for execution of his decree) to avoid a 
transfer on tbo ground that it has been made with 
intent to defeat or delay tbe creditors of the trans- 
feror, shall bo instituted on behalf of, or for tbo 
benefit of, all tbo creditors. 

Wo havo already hold that tho plaintiff's 
suit was not a representative suit intended 
for tho general body of the creditors, but 
we do not desire to press into service this 
point against tbe plaintiff as the defendants 
tberaselves are to blame for not putting 
forward their objection to tbe maintainabi- 
lity of tbe suit on this ground definitely in 
their pleadings. Assuming tbe suit to bo one 
under that section we are of opinion that 
it is not possible for us to grant any relief 
to the plaintiff under that section as it is 
wholly inconsistent and irreconcilable with 
tho relief claimed by him in tho suit. 

Coming to the third point we find that 
defendants 4 and C assorted in para. 9 of 
their written statement that defendant 4 
did not get actual possession for a portion 
of the mortgaged property in spite of getting 
a decree for recovery of mortgagee’s posses- 
sion. Wo also find from tho evidence of 
Maryam Begam that she got possession over 
two shops after the gift in her favour. She 
says that defendant 4 was a mortgagee in 
possession before tbe date of the gift and 
that she obtained possession of a certain 
shop and a house occupied by the tenants 
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who paid rent to her. We accept this evi- 
dence as true. Sultan Mohammad, as D. w. i 
has a so stated that after the deed of gift 
Mt. Maryam Begam got possession over the 
shop occupied by Mohan, tenant, and that 
she was already m possession of the house. 
IJo further says that Mt. Maryam Begam 
could not obtain possession of the entire 
property gifted, as it had been mortgaged 
with possession to Faqir Bakhsh. The plain, 
till obtained formal delivery of possession 
ou ith November 1932. after the auction 
purchase. There is no evidence that he ob- 
tamed actual possession of the property. In 

1 * t * is* i I . a ^ open to the 
plamtifi to ask for a further relief either of 

possession or redemption before he was 

entitled to a declaration under S. 42, Specific 

Koliof Act. The proviso to that’ section 
clearly lays down. 

Provided that no Court .shall make any such 
dec aration whore the plaintifi, being able to seek 
to d^o ^ declaration of title, omits 

Judge admits that 
raqir Bakhsh being the mortgagee of the 

property was in i)hy3icnl possession, but he 
holds that the plaintiff was in constructive 
possession and could therefore maintain the 
suit for declaration. There is absolutely no 
evidence on the record to show that the 
plaintilt was in r>os908sion through Ins 
agents or tenants paying rents to him. It is 
diUicult to see in what way the plaintiff 
was m constructive possession. We do not 
agree with the finding of the learned Civil 
Judge on this point and hold that the 
plaintiff w.as not entitled to maintain the 
suit for a mere declaration. The decision in 
1935 o w N 1071 referred to on behalf of 
the plaintitr.respondont has no application 

r. n it ^ 1 * I . . re it was held that 

as It was impossible for the plaintiff to sue 

for possession without having the Privy 

Sr? it was not 

open to the Court to sot aside such a decree. 

no further relief need have been claimed. 

The last point which has been urged 

before us on behalf of the defendants. 

appol ants is covered by issue 6 in the case, 

namely whether defendants 2 to 6 are bona 

fide purchasers for value. It has been con. 

tended that the transferees had no reason 

to consider the gift in favour of Mt. Maryam 

Begam otherwise than as genuine, that they 

paid value for the transfers as will appear 

from_ the recital_of the considerations set 
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respective deeds in their name^ 
taking proceedings m execution in pursu 

Having regard to the findings at which we 

thTcar'*''®V'’°“ P'-incipal points in 

exnr^r’ it necessary to 

express any opinion on this point. For the 

foregoing reasons we allow the appeals set 
Court trial 

g.n./r.k. Appeals allowed. 

(28) A. I. R. 1941 Oudh 466 
Agarwal J. 

J/f. Kaniz Zahra Begam 

Claimant — Appellant 

V. 

Tej Narain and others — 

Claimants — liespondents. 

of 1938. Decided on ist 
May 1J40, against order of SpcciaUudgo. 1st Grade 
Hardoi, ];/. nth October 1938. ’ 

S Vd f* Estates Act (25 of 1934), 

b. 14 ( ) before amendment-proceedings under 

“ n^K <2). Civil P. C. apply 
- Other claimants can be added as partieV- 

Mere absence of express finding by Court that 
presence of such claimants is necessary for 
suit IS no ground for interference in appeal. 

The proceedings under the Eucumbored Estates 
Act must be considered to bo a suit and the Court 
has to make a list of all tho creditors. Id order to 
eee that do bogus creditors como on the list it is 
necessary to mnko tbo other creditors parties. Honco 
even though ondor 8. 14 (1). as It stood before its 
amondmeDt, tbo Court had to give notice only to 
the claimant and tbo person who mado the appli. 
cation, still it bad power to add the other claimaota 
aa parties to a cliiim. (P 4G7 C 1, 2) 

Tbo provisions of 0. 1, R. 10 (2), Civil P. C.,are 
not Inconsistent with tho wording of 8. 14 (1), 

U. P. Encumbered Estates Act, and booco apply 
to those proceedings, and tho more fact that tho 
Court's order impleadiog the other claimaota does 
not expressly say that their proaenco is oocessary 
to enable it toeffertuallyand completely adjudicate 
tbo claim, is not by itpolf a ground for interference 
In appeal : C40) 27 A I R 1940 Oudh 435, R 4 I cn; 

1939 OWN 1068, Expl. [P 467 C 2] 

Akhlnq Husain and Abrar II main — 

for Appellant. 


15. (’30) 23 A fit 1936 Oudh 67: 158 I C 33^11 
Luck 486 : 1995 OWN 1071. M. Farlduddin 
Ahmad v. Murtaza All Khan. 


.... 

II. K. Dhaon — for Respondents 1, 2, 5, C. 10, 
lS/1 and 18/2. 

Judgment. — This is an appeal under 
S. 45, U. P. Eocumbered Estates Act, against 
an order dated iltb October 1938, passed by 
the Special Judge. Saiyid Mohammad Baqar 
and others applied under s. 4, Encumbered 
Estates Act. Notices were issued under s. 9 of 
the Act, and the present appellant, wife of one 
of the applicants, put in her claim for dower. 
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The other creditors also put in their claims 
and the Special Judge ordered that the 
other claimants bo added as opposite parties 
in the claim of the appellant. The appellant 
complains of this order. It is argued that 
the Special Judge bad no jurisdiction to 
make the other claimants parties to the ap. 
pellant’s claim. Section 14, U. P. Encum- 
bered Estates Act, as it was when the order 
complained of was passed, ran thus : 

The Special Judge shall, by hd order in writiog, 
hx a date for iuqulcicg Into each claim made in 
pucBuance of the notice published in accordance 
with S. 9 and give notice of such date to the clai- 
mant and the person n'ho made the application 
under 6. 4. 

Sub-section (2) ran thus : 

The Special Judge shall examine each claim and 
alter bearing such parties as desire to be beard and 
considering the ovideoco if any produced by them 
Hhull determiuo the amount if any duo from the 
laiidlord to tbe claimant on the date of the nppli- 
cation under S. 4. 

It is argued that uuder this section the 
Court was to give notice only to tbe claim- 
ant and the applicant and it did not pro- 
vide that a notice of a claim be given to 
other claimants also. Tbe section bus since 
the order complained of been amended and 
now sub-B. (i) runs thus : 

The Special Judge shall by an order in writing 
fix a dale for inquiring into the claims made in 
puraunneo of the notice published in accordance 
with B. 9 and give notice of such date to all the 
claimants and the person who made the applica- 
tion under S. 4. 

It is argued that the amended section 
makes it obligatory on tbe Court to give 
notice to all the claimants and it follows 
that previous to the amendment the notice 
|of each claim was to be given only to the 
person who made it and not to all the claim- 
lunts. The Legislature may have thought 
jib proper to enact that a notice of a claim 
should bo given to all the claimants but it 
does not follow from it that a Court bad no 
power to add the other claimants as parties 
to a claim. Now it has been made compmU 
Bory that notice be given to all tbe claim- 
jants of a particular claim but before that 
|if the other claimants wanted to bo made 
iparties they had to apply for it. 

The next point which I have to deter- 
mine is whether tbe Special Judge had 
power to add the other claimants as parties 
to the claim of the present appellant. Some 
rules have been made under the D. P. En. 
cumbered Estates Act and R.G makes the 
provisions of the Civil Procedure Code ap- 
plicable to proceedings under the Encum. 
bere<] Estates Act if they are not inconsistent 
with its provisions. The provisions of the 


Civil Procedure Code therefore apply unless 
they are inconsistent with any provision of 
the I’ncuinbered Estates Act. Order 1 , li.lO 
( 2 l, Civil P. C., provides that a Court may 
at any stage of the proceedings either upon 
or without the a()plication of either party 
and on such terms as may appear by tbe 
Court to be just, order that the name of 
any party improperly joined whether as 
plaintiff or as defendant be struck out and 
that the name of any person who ought to 
have boon joined whotlior as plaintiff or as 
defendant or whoso j)re«ence before the 
Court may be necessary in order to enable 
the Court effectually and completely to ad- 
judicate upon or settle all the questions in- 
volved in the suit be added. 1 think the 
provisions of this rule are not inconsistent; 
with the wording of S.14{1), Encuinbored 
Estates Act. It is true that the order of the 
lower Court is very brief and it docs not 
say that it thought the presence of tbe other, 
claimants necessary to enable it effectually 
and completely to adjudicate the claim of 
the appellant, but that by itself will not bo 
a ground for interference in appeal. 

Then it is argued that it was not neces- 
sary to decide the claim of the appellant to 
make the other claimants parties. Under 
8ub-r. ( 2 ) of R. 10 , the Court can make such 
l>orson8 parties whom it thinks necessary in 
order to enable it to settle all the questions 
involved in the suit. The proceedings under 
the Imcumbored Estates Act must be con- 
sidered to be a suit and the Court had to 
make a li.st of all the creditors. In order to 
see that no bogus creditors came on the list 
it was necessary to make the other credi.' 
tors parties. In 1939 OWN lOGS’ it was held 
by this Court that auy creditor under the 
Encumbered Estates Act could under the 
.\ct intervene to prevent collusion between 
one alleged creditor and the applicant but 
that this did not mean that a creditor and 
the applicant could not come to an agree- 
mont without 6rst obtaining the consent of 
tbe other creditors. In tliat case the ques- 
tion was between the applicant and one of 
the creditors and it was held that the par- 
ticular agreement alleged to have been made 
by the creditor with the applicant wag 
binding on her. It was observed that the 
other creditors were not necessary parties 
to that agreement. Whether that agreement 
was binding on the other creditors or not 
was not decided. I think this ruling helps 
the respondent more than the appellant. In 

1. l‘S9) 1939 O W n" 10C9, nTrdhari EiTvrMl. 
AbDiadunnissa. 
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1940 0 A 691- certain persons had applied to 
be made co-applicants. That application was 
refused but it was held by this Court that 
those persons could be made parties to the 
proceedings. It follows from this ruling that 
a Special Judge can add parties to a pro- 
ceeding. I think the Special Judge acted 
properly in this case in making the other 
claimants parties to the claim of the appel- 
lant and be had power to do it. The appeal 
is therefore dismissed with costs. 

k.s./r.k. Appeal dismissed. 

2. ('40) 27 A I R 1940 Oudh 435 : 190 I 0 76 : 16 
Luck no : 1940 OWN 716 : 1940 O A 691 
Dwarka Nath Singh v. Mt. Rajrani. 


A. I. R, 

preferred by Harun Rashid Khan. The latter 

19 the sole appellant also in this second 

appeal. The relationship between the par- 

ties 18 shown in the following short nedi. 
gree : 

ABDUR RA2AK KHAN 

J 

Sulaiman Khan 
= Mt. Zainab Bibl 
(deft. 2) 


Saltanat Bahadur Khan 


Harun Rashid Khan 
(deft. 1) 


I 


-- I 

I I 1 

Kudratunnisa Mt. Kaniz Fatima 
(deft. 4) (deft. 3) (Plaintiff). 
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Harun Rashid—Defendant— Appellant 

V. 

Mt. Kaniz Fatima, Plaintiff and 
others, Defendants — Respondents. 

Second Appeal No. .53 of 19.33, Decided on 17tb 
March 1911. against order of Civil Judge. Gonda 
D/. 10th December 1937. ’ 


(a) Second appeal— Question as to existence 
of custom — Finding based on rejection of evi- 
dcnce which should not have been rejected can 
be questioned. ’ 


If tbe decision of the lower Court that a certain 
custom does not exist is based on the rejection of 
evidence which should not have beou rejected, the 
decision con bo questioned (n second appeal : Case 
laxo referred. (P 472 C1) 

(b) Custom-Wajib-ul-arz — Similar entries 
regarding certain custom but conflicting state- 
ments in regard to other customs — Wajib-ul- 

arz should not be rejected on question of former 
custom. 


The Courts are not justified in rejecting the evi- 
donee of the wajib-ul arz on the question of a 
certain custom, o. g., inheritance, merely because 
there are some apparently conflicting statoments 
In regard to other customs like adoption : (' 41 ) 28 
AIR 1941 Oudh 198, Rel. on. (P 469 C 2; 

TJ IT , r. P 472 C 1] 

n. Husaxn and II, n. Zaidi — for Appellant. 

Siraj Husain for Mohammad Aj/ub — 


for RoBpoDcloQt 

Judgment* — This socond appeal arises 
out of a suit brought by one Mt. Kaniz 
Fatima to obtain a share in tho property of 
her father, Suleman Khan, according to 
Mahomedan law. The suit was brought 
against her cousin Harun Rashid Khan, and 
the plaintiff s mother and two sisters were 
also made defendants. The defence was that 
daughters were excluded from inheritance 
by a family custom. This defence was nob 
accepted either by tho learned Munsif who 
tried the suit or by the learned civil Judge 
of Gonda who dismissed the first appeal 


The principal questions for consideration 
were whether the custom set up by Harun 
Rashid Khan excluding daughters from 
inheritance was proved and whether the 
suit was within limitation. Suleman Khan 
died in I92i and in January 1922 mutation in 
respect of his property was effected by a 
compromise between his widow Mb. Zainab 
Bibi and her brother-in-law, Saltanant 
Bahadur Khan. The deed of compromise, 
Ex. A.6, has been proved. It shows that Mt. 
Zainab Bibi was allowed to remain in pos- 
session of her husband’s share in three oat 
of four villages during her lifetime on the 
basis of custom, Saltanat Bahadur obtaining 
possession of the fourth village, Khaprail. 
It was argued that Saltanat Bahadur Khan 
should become absolute owner of tbe share 
in the other three villages also on the death 
of the widow. It was further stated that no 
heir of Mr. Zainab Bibi nor any member of 
her family should have any interest in the 
property. The defence of the defendant 
Harun Rashid Khan was based on the 
wajib-ul-arz of three out of the four villages. 
They are Paihar (Ex. A-i), of Jafarabad 
(Ex. 8) and Khaprail (Ex. 8). The wajib-ul- 
arzof the fourth village, Mohammad Nagar- 
grant alias Bbalwar, has not been produced 
but the wajib-ul-arz (Ex. u) of another vil- 
lage, Budbia Bakri, has been produced, ap- 
parently because it was dictated by tbe same 
ancestors of the parties. Presumably though 
this is not clearly shown, this other village 
was at one time in the family. 

Both the Courts below held that the evi- 
dence of these wajib-ul-araiz was not suffi- 
cient to establish the custom. They both held 
on the point of limitation that the suit was 
not barred, because under Mahomedan law, 
which in their view applied, Mt. Kaniz 
Fatima was a coaharer with tbe defendants, 
and there was therefore no question of the 
possession of tbe latter being adverse to her. 


f 
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The learned Civil Judge conceded that the 
wajib-ul-arz of Pihar (Ex. A-l) recorded the 
exclueion of daughters from inheritance, 
and he also conceded that the wajib-ul-arz 
of two of the other three villages, Jafarabad 
and Budhia Bakri (Exs. 8 and il), excluded 
daughters by implication without expressly 
referring to them. But he agreed with the 
Munsif that these wajib-ul-araiz could not 
be relied upon as a correct record of custom. 
He might also have said that the wajib-ul- 
arz of Khaprail (ex. S) also indirectly sup- 
ports the exclusion of daughters, since it 
only makes provision for inheritance by male 
issue. The Civil Judge considered that there 
were glaring contradictions in the wajib-ul- 
araiz. There was first of all discrepancy in 
the wajib-ul-arz of Pihar (Ex. A-l) in regard 
to the share owned by a man named Bhag- 
gan Singh (with whom the case is in no way 
concerned), and the entries in the wajib- 
ul-arz relating to Bhaggan Singh are not in 
accord with a khewab (Ex. A-S). Those dis- 
crepancies have not been explained by coun- 
sol, and there is no material on the record 
by wbioh they might be explained : but the 
question whether they could be reconciled 
was never gone into because it was of no 
direct relevance in the case. I think that 
had the question been examined it is quite 
possible that these discrepancies might have 
been cleared up. The Civil Judge then re- 
forred to two other matters dealt within the 
wajib-ul-araiz, which, he thought, indicated 
that the latter were not to bo relied uimdu. 
Ho remarked as follows : 

I. PositioD of issueless widow. Exhibit A-l sa>s 
that if ebe is odc of two widows she would hold 
half of tbo estate for life. But Exs. 3 and 11 say 
that ebe would bold tbe entire estate. And Ex. 8 
allowed her maintenaace only. 

II. Adoption. Exhibit A-l allows it : and 
Exb. 6 and 11 disallow it : and Ex. 8 is silent. 

A close examination of these wajib-ul- 
araiz discloses that the contradictions in 
respect of the issueless widow are not very 
serious. Exhibit A-l, the wajib-ul-arz of 
Pibar, shows that on tbe death, of a co- 
sharer who has different issues by two wives 
or more bis share shall be divided according 
the number of wives: if one wife has got 
issue while the other is issuoless, then tbe 
latter shall enjoy half the share without 
power of transfer during her lifetime: if 
there is only one wife and she is issueless 
she shall enjoy the entire share for her 
lifetime and after her death tbe nearest 
relations of her husband shall obtain the 
property. Daughters and daughters’ sons 
are excluded from inheritance. The wajib- 


ul-arz of Khaprail (Ex. 3) shows that on the 
death of a cosharer his male issue inherits 
the property : if the cosharor left two wives, 
one of whom has only one son and tbe 
other has more than one, the property shall 
be divided according to stribhag system, 
that is per stirpes. If one of tbe wives has 
got issue and tbe other is issueless then the 
issueloss wife shall remain in possession of 
her husband’s share without power of trans- 
fer during her lifetime, and on her death 
that share shall devolve on the wife who has 
issue. 

Exhibit 11, the wajib-ul-arz of Budhia 
Bakri, also shows that only males can in- 
berit and that on the death of a cosbarer 
who leaves more than one wife the property 
is divided according to their number, tbe 
male issue of each wife iulieriting per 
stirpes. If some of the widows have issue 
and others are issueless tiro issuelcss wife 
shall continue to hold possession of her share 
during her lifetime and after her death her 
share shall be divided among tbo remaining 
issues of other widows per stirpes. Exhi- 
bit 8, tbo wajib-ul-arz of Jafarabad, makes 
similar provisions, except that it refers to 
the portion of the issueless wife as a guzara 
(according to her status) and not as a share. 
But she is to got such guzara only where 
there is an another wife who has issue. If 
a cosbarer dies issueless it is provided that 
his widow shall continue to hold possession 
of her husband’s share during her lifetime 
without power of transfer. 

As regards adoption Ex. A.l says that a 
widow cannot mako any adoption, but any 
cosbarer who has no issue and who wants to 
adopt a SOD can adopt from among the minor 
collaterals up to tbo age of 12 years. Exbi- 
bit 8 says that tbe custom of adopting a son 
is not prevalent among the birtdars, and 
Ex. 11 says that there is no custom of adop- 
tion in the family. Exhibit 3 does not refer 
to adoption. It is true, therefore, that there 
is some conflict between tbe various wajib- 
ul-araiz on the point of adoption. But 
whatever the explanation may be, I doubt 
whether it justifies the conclusion of the 
Courts below that those records of custom 
are unreliable as a whole, and that therefore 
they cannot bo regarded as establishing the 
custom which was set up by the defendants, 
although with regard to that custom they 
are in accord. I have been referred to 
various authorities on both sides on the 
point whether a wajib-ul-arz should be 
rejected as unreliable as a whole because it 
is found to bo unreliable in some respect or 
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lespecfcs, aud also on the question whether a 
^ourt in second appeal would be justified in 
reversing the concurrent finding of the 
L-ourts below on the question of the exist- 
ence of a custom, in which connexion it has 
to bo considered whether that finding is a 
pure finding of fact or a finding of mixed 
fact and law. On the first point I was 
referred by the learned counsel for the 
appellant firstly to certain notes and com- 
ments in 0 0 w N 77 (at page S 4 ) where it 
IS said : 

It is to bo seen in the first place that one of the 
^tock arguments U?od on certain discrepancies in 
the various wajib-ul-arai/ on matters irrelevant to 
the enquiry which used to be advanced by the 
older class of lawyers does not appear to remain 
o^n now in view of the recent pronouncement of 
their Lordships of the Privy Council in 50 I A 179 
--•26 0 922y' by which their Lordship, rovcrsLl 
the decision of the late Court of the Judicial 
Lommissioner reported in r, 0 L J 037. 

. The reference should have been to o 
O L j 337 The case is tint of lialmahnnd 
(dead and on his death Juqal Knhore) v. 
Bishtva ^ath Stmikr Tho caso related to 
adoption and it was hold by the learned 
•I urticial Oornmissionors that where a wajib 
ul-arz simply states that a Hindu widow 
has power to .adopt and states nothing about 
any authority of her husband, it must he 
construed to moan that it gives tlio widow 
the ordinary power of adoption. They said 
(at page 3i.o) : 

Subordinate .Judge ha. also stated 
mhJr ^ m the.se wajib.nl.araiz on many 

'amily custom will not aflect 
peculiar custom^f 

fiSe 'lfth^ with this 

thev ul ar7.3.. are not consistent 

cuis "onboim!;;' ™ “■« 

And they wont on to show that the 
variation in that particular case was very 
great. In appeal by Biahwa Nath Singh 
their Lordships of the Brivy Council hold 

wajib.ul.aruiz it was 
stated that widows could adopt without any 

authority from their husband and in other 
wajib-ul-araix it was simply stated that 
Widows could adopt, the statements meant 
the same thing, that is. that they could 
adopt, although they had no authority from 
their husbands. Their Lordships did not 
expressly refer to the view of the learned 
Judicial Commissioners that the wajib-uU 
^ai z w ere unreliable because there was 
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niuch divergence in them on other points 
of family custom, but it is clear that it did 
not appeal to them. It may bo said that they 
mphedly rejected it since notwithstanding 

w^batth« rfiT they accepted 

wba they held to bean unambiguous state. 

ment on the pomtof adoption. It iaalso clear 

that their Lordships of the Privy Council 
considered a single unambiguous statement 
mono wajib.ul.arz sufficient to prove a cus- 
tom. In another case of the late Judicial 
Commissioners Court, 50 i a iSC.Hheques 
tion under consideration was the same as 
in the present case, whether a daughter and 
her issue were excluded from inheritance, 
ihere was an entry ioa single wajib-ul-arz : 
Dukhtar ko wanstan hissa nahin milta" 
iha learned Judicial Commissioners said * 


p C 90 : 73 I C 244 : 26 0 C 
Kiahorf ^ ^ Slogh v. Jugal 

^b'ii ^ ^ 951 ; 6 


i ho question is whether on tho strength of this 
single entry in tho wajib-ul-arz it can ^ held that 
the alleged custom is proved . . . Though there Is 

bonding n lumily custom to bo 
the wajib-ul-arz yet we 
think that kforo accepting such .in entry as suffi- 
nent proof of the .alleged custom the Court should 

and that It is m reality .i record of a custom^ and 
not merely of the wisho. of tho proprietors at the 
tiino when the w.ijib-ul arz was prepared. In the 
present ca-o wo are of opinion that the entry is in 
't«;<* f not altogether free from ambiguity. Coming 
•1^ It does immediately after tho statoment that on 
tljo de.ilh of a proprietor bis sons becomoownersof 
his property in equal shares, the entry with regard 
to daughters might be construed as moaning that 
in the presence of sons daughters do not get any 
share in tho iuhoritanco. 

And the loaroed Judicial Commi'ssiooers 
wont on to show from other sentences in the 
wajib-ul-arz that this might in their opi- 
nion he the moaning. There was an appeal 
to the Privy Council and their Lordships 
allowing the appeal observed as follows : 

The Ictrucd Judicial Commissioners who heard 
tho appeal apparently did not doubt thatthoentry 
of the custom in the wajib-ul-arz of tho village 
Biuduli was evidence ofthocustom whichgovornod 
the right to inherit in the village Aunlan Durga, 
but they were of opinion that para 4 of tho wajib- 
ul-arz of liindull was ambiguous and owing to 
that ambiguity the custom was not proved. It is 
quite true that a custom is not established by an 
ambiguous statement of it in a wajib-ul-arz. 

In their Lordships'opinion there is no ambiguity 
in tho statoment as to the custom. Tho only con- 
struction to which it is open is in thoir Lordships' 
uplnioQ that on the dc.atb of an owner of tho vil- 
lage no d.augbtor of his Is under anycircumstanres 
entitled to a share in tho property by right of Jn- 
horitance, whether bo bad loft sous or not. 

The question whether wajib-ul-araiz 
should be rejected as unreliable on ono point 
of custom because they are discrepant on 


3. (’23) 10 AIR 1928 P C 70 ; 74 I 0 449 : 26 0 0 
217 : 45 All 413 : 50 I A 190 (P C). Balgobind v. 
Badri Prasad. 
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othei' points of custom was recently consi. 
dered by this Court in 192 I C 420.* The case 
was not, however, referred to by counsel in 
the present appeal. The following passages 
from the judgment of Yorke J. are relevant. 

The two wajib*ijl araiz oo the record » . . are 
certainly curious documeots ... it is certainly ro> 
markable that in one village tho family should 
record a custom that a widow will get nothing 
more than maintenance, while in another village 
the same family records a custom that the widow 
will have a life estate over half of her husband’s 
property. Similarly, it is remarkable that in one 
village the cosbarer is given a ooD-Mabomedao 
right of adoption, while lii the other nothing issaid 
about the existence of such a right. 

On the other hand it seems to me to be quite 
unsound to suggest as an explanation of such difler- 
CQces that the diOerouces have arisen because the 
wajib ubaraix represent only tho wishes of the co. 
sharers. Tho cosharers were in both cases tbemcm* 
bers of the same family and one should expect that 
they would dictate the wajib-ul-arx of each village 
iu the same terms, even if they were only seeking to 
make a statement of their wishes in tho matter of 
inheritanco. It seems to mo therefore that it is not 
sound reasoning to say that these discrepancies lead 
to the couclusloti that these documents represent 
rather the wishes of tho parties who bad them re. 
corded than a declaration of an old established and 
binding custom. It appears to me rather that tho 
difleroDOOsaro the result of the didcront meutalities 
of the oiUcers who were making enquiries, or more 
probably of the clerks of those odicers who were, 
under the direction of the Settlomoot Officers, n*. 
cording tho result of the enquiries. It seems to me 
to follow that where as in both tbeso documents 
wo find it recorded in clear terms In tho one case 
that a daughter who has got a real brother will bo 
excluded from Inhorlt inco, and in tho other case 
that in case there is no male issue tho daughter 
will be ontitlod to a share, wo have a clear record of 
custom that daughters aro excluded by sons. 

Id tbo preaaob case the wajib.ul.araiz, 
considered together, furoish clear and defi. 
nite evidence in my opluioo of tho iotODtion 
to exclude daughters from inheritaQce al. 
together and I aeo no reason to reject this 
evidence. I entirely agree, if I may say so, 
with the view of Yorke J. that the differ- 
ences in tho record of these customs must 
be attributed to the idiosynoracies of the 
recording officials. It was contended for the 
resi^odeota that this Court would not be 
justified in interfering in second appeal with 
a concurrent finding of fact in the two Courts 
below. In 1040 own ii 8C^ it was no doubt 
said by the Allahabad High Court that the 
question whether the custom exists or not 
is one of fact and in support of this state- 
ment reference was made to the following 

4. (MU 28 AIR 1941 Oudh 198: 192 10 420: 1940 
OWN 135*2, Mohammad Jafar v. Lai Bahadur. 
3. (MO) 27 AIR 1940 All 835 : 192 1 C 670 • I L R 
(1940) All 726 : 1940 OWN 1130 : 1940 A L J 
050, Narafn Singh v. Net Ram. 


Privy Council cases : 53 Mad 597® and 32 ALL 
3G3^ and Muhammad Kamil v. Mt. Imtiaz 
Fatima^ all 457. Tho last case is to bo 
found in 81 ALL 557.® The case at 31 ALL 
467 is that of Parhati Kunwar v. Ghandar^ 
pal Kuntcar.^ It was said in 31 ALL 657*^ 
that tlie existence of a custom excluding 
female heirs was a question of fact. the 
Courts in India hinl concurred on this ques- 
tion their Lordships saw no reason why 
they should not follow their usual practice 
of accepting concurrent findings of fact. In 
26 O C 3^6^^^ it was held by the Judicial 
Commissioner of Oudh that a question of 
custom is one of mixed fact and law. The 
point wliether tho facts found in any given 
instance prove the existence of tho essential 
attributes of a custom or usage is a question 
of law, and in second appeal an enquiry 
must be made wliether all the attributes of 
a local custom have been established or not 
by evidence which is accepted by the lower 
Courts. In 44 I A 147'^ at p. I5fl it was said by 
their Lordships of the Judicial Committee: 

Questions of tbo existence of ao aucient custom 
aro generally questions of mixed law and fact, tbo 
Judge first finding wbat were tbo things actually 
<1ono in alleged pursuance of custom and tbon 
determining wbetbor these facts so found satisfy 
tbo r^uiromeuta of tbo law. This latter is a 
question of law— not fact. 

In 2 o w N 838^" it was held by the Court 
of the Judicial Commissioner that tbo ques- 
tion whether in any given instance the 
evidencd led to prove the oxistenca of the 
attributes essential for a valid custom is 
adequate or inadequate proof of what tho 
law requires is a question of law which can 
be discussed iu second appeal. In 1939 OWN 
372^^ reference was made to 44 i a 147^^ and 
it was added : 

What has to bo soon is not merely whether tho 
decision arrived at by a Court is ono of fact i>ut 

6. P30) 17 AIR 1930 P C 234 : 126 I C 84 : .57 I A 
264 : 53 Mad 597 (PC), Rajaof Ramnad v. Manga- 
lam. 

7. (MO) 32 All 3G3 : 6 I C 787 : 37 I A 101: 13 0 C 

163 t 7 A L J 701 (P C), Anant Singh v. Durtra 
Singh, ^ 

8. (*09) 31 All 557 : 4 I C 467 : 30 I A 2U : 13 
OC 183 (PC), Muh imtnad Kamil V. Mt. Imtias 
Fatima. 

9. (’091 31 All 457 : 4 I C 26: 12 OC 304 : 6 A LJ 
767 (P C). 

10. (’24) 11 AIR 1924 Oudh 157 : 76 I C 774 : 26 
OC 886, Manna Lai v, Jai ludar Bahadur Singh. 

11. {M7) 4 AIR 1917 P C 83 : 39 IC 722: 40 Mad 
709 : 44 I A 147 (PC), Palaoiappa Cbetty v. Dei- 
vasikamony Patidara Sannadbi. 

12. (’26) 13 AIRl92GOudh53:90IC 525: 20 WN 
833, Raza Husain Khan v. Subbaui. 

13. (’39) 20 AIR 1030 Oudh 210 : 181 I C 70 * 14 
Luck 615 : 1939 OWN 372, Ram Din v. Bal- 
bbaddar Singh. 
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whether in arriving at that decision the Court has 
committed an error in law or not : for instance if 
the decision of a Court that a certain custom 

^ acceptance of evidence 

which wasinadmissible there can be no doubt that 
that decision could be questioned in second appeal. 

Conversely it may be said that if the 
.decision of the lower Court that a certain 
Icustom did not exist was baaed on the re- 
jection of evidence which should not have 
been rejected, the decision can be questioned 
in second appeal. That is the position in the 
present case, for, in my opinion, the Courts 
below were not justified in rejecting the 
evidence of the wajib-ul-arai;? on the ques. 
Jtion of inheritance merely because there are 
[some apparently conflicting statements in 
.regard to other customs. The question of the 
value to be attached to the record of a 
custom in a wajib-ul-arz is no longer in dis- 
pute. As mentioned above their Lordships 
of the Privy Council accepted as sufficient 
proof the unambiguousstatementin a wajib- 

ul-arz as to the custom of inheritance in so 
I A 19G.3 In 2 o w N 307'* it was held by the 
Court of the Judicial Commissioner of Oudh 
that where the language of an entry of a 
custom in a wajib. ul-ar;^ is perfectly unam. 
biguous and definite and there is no sugges. 
tion that in making theontry the sottlomont 
officer was guilty of any dereliction in the 
discharge of his official duties, the entry 
proves the custom. 

I am of opinion therefore that tho ovi- 
denco of these wajib-ul-araiz clearly indi- 
cates that a daughter is excluded from 
inheritancoand that this is a question which 
can bo gone into in second appeal whore the 
^urts below have drawn an inference from 
the wajib ul.araiz which cannot bo upheld, 
it IS unnecessary on this view to discuss the 
question of limitation. While on the case 
brought by tho 'plaintiff. Mt. Kaniz Fatima, 
that she was a cosharer in the property, the 
suit was not timo.barrod, it may be said 
that on the finding that she was not a co- 
sliarer it was time-barred. It can also bo 
said that if the compromise was valid in so 
far as it conferred on her mother a life in- 
terest in throe villages the suit was prema- 
ture so far as thoso villages were concerned, 
though not premature as regards tho fourth 
village. I accordingly allow this appeal, sat 
aside the decrees awarded by the lower 
Courts and dismiss the plaintiff’s suit. I 
allow the appellant his costs in all Courts. 

K'S./r.k. Appeal allowed. 


Emperor through Municipal Board. 
Khatrahad — Complainant — Appli. 
cant. 


V. 


('2.^) 12 AIR 1925 Oudh 377 : 89 I C 51 
OWN 367, Abdul Wahab v. Tahira Rano. 


Abdul Razzaq — Opposite Party. 

April 1941 , made by Diet. Magistrate, Sitapur. 

Act (2 of 1916), S. 314— 
authorized by the Board” 
in.h f ° 11°^ necessarily mean that person 
authorized should be mentioned by name — 
ihey are comprehensive enough to include 
power to delegate authority on officer oi Muni- 
cipal Board by virtue of his office and not 
merely by name-Municipal Board by resolu- 
tion conferring power of prosecution on Secre- 
tary sahib— Successor of Secretary held on true 
construction of resolution competent to act 
under that resolution. 

The words “soino person authorized by tho 
iSoHTQ 10 S. 314 do Dot oecessarilj mean that tho 
^soD authorized must be mentioned by name. 
Those words are comprehensive enough to include 
the power to delegate authority to an officer of the 
iquDicipal Board by virtue of his office as well and 
not necess.-irily by name only : (’29) 16 A I R 1929 
All 901, /?W, on : (’16) 3 AIR 1916 Lah 368, 
DtsUng. ^ jp 473 q i) 

In 1917 tho Municipal Board passed a resolution 
which conferred the power of prosecution on the 
secretary. Tho resolution in two places mentionod 
that the power of prosecution was conferred on tho 
Secretary sahib. Upon the strength of these words 
It was argued that the person who was authorized 
to initiate prosecutions was Mr. Daulat Singh, who 
was the Swretary in 1917 and consequently the 
aforesaid resolution did not empower his successor 
to act on tho strength of that resolution : 

Held that on a true construction of the resolu- 
tion tho successor of the secretary was fully eni- 
powered to act upon tho strength of the resolution 
of 1917. (P 473 C2J 

Akhtar Uusam — for Applicant. 

J. N, Tandon — for Opposite Tarty. 

Order. — This is a criminal reference by 
tho District Magistrate of Sitapur arising 
out of tho following circumstances : One 
Abdul Razzaq was prosecuted under S. 178/ 

185, U. P. Municipalities Act, upon tho com- 
plaint of tho Secretary of tho Municipal 
Board of Khairabad. The case came up for 
hearing before tho Bench Magistrates of 
Khairabad, who by a majority dismissed tho 
complaint on the ground that the secretary 
was not authorized to institute the com- 
plaint against tho accused. The Municipal 
Board of Khairabad went up in revision 
boforo the District Magistrate of Sitapur 
who has referred this case to this Court 
with the recommendation that the order 
passed by the Bench Magistrates dismissing 
the complaint and acquitting the accused 
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be set aside, and the case be tried on the 
merits. The learned counsel on behalf of 
the accused who opposes the reference, 
argues that in the first instance the Muni- 
cipal Board of Khairabad bad no power to 
delegate the authority to prosecute any per- 
son except by name. In the second place 
it has been argued that in any case the 
resolution passed by the Municipal Board 
of Khairabad in 1917 authorized the then 
secretary, Mr. Daulab Singh, to institute 
prosecutions, and it was not open to bis 
successor without being expressly empower- 
ed by name in that behalf to institute the 
present prosecution against the accused. In 
my opinion these contentions have no sub- 
stance. Section 314, U. P. Municipalities Act, 
runs thus : 

Unless otherwise expressly provide>l, no Court 
eball take cognizance of any of the offences pun- 
ishable under this Act {whereof a list is given in 
Bob. 6 for the purpose merely of easier reference) or 
under any rulu or tye-law, except on the complaint 
of, or upon information received from, the Board 
or some person iiuthori/.ed by the Board by gcncr.al 
or special order in this behalf. 

The words ‘some person authorized by 
the Board' do not necessarily mean that the 
person authorized must be mentionfid by 
name. It seems to mo that these words are 
comprohoDsivo enough to include within its 
purview the power to delegate authority to 
an ofticor of the Municipal Board by virtue 
of his ofiice as well and not necessarily by 
name only. In a case of the Allahabad Higli 
Court reported in 120 l C 207* where the 
lilunicipal Board had passed a resolution 
empowering the police to prosecute for 
certain offences under the Municipalities 
Act, and the complaint was instituted by a 
Sub. Inspector of Police under the orders of 
the Superintendent of Police, it was held 
that the delegation of power as contom- 
plated under s. 314, XJ. P. Municipalities 
Act, was perfectly valid and the complaint 
was properly instituted. Roljance has been 
placed on behalf of the accused on a case 
reported in 34 l C Sll.^ where it was held 
upon an interpretation of S. 228, Punjab 
Municipal Act, that the complaint was nob 
made by a person duly authorized in accord- 
ance with the terms of S. 228, Municipal 
Act. Though 8. 228 , Punjab Municipal Act, 
is substantially the same as s. 814, U. P. 
Municipalities Act, yet there is an important 

1 . CaO) 1C A I R 1929 All 901 : 120 I 0 207 : 81 

Cr L J 13 : 1930 A L J 202, Mohammad Yusuf 

V, Emperor. 

2. (’16) 3 AIR 1916 Lah 8fi8 : 34 I 0 811 ; 8 P R 

1916 : 17 Cr L J 199, Emperor v. Dbarma Shah. 


distinction between the two sections inas- 
much as the explanation to S. 228 , Punjab 
Municipal Act, does not find a place in S. 314, 
U. P. Municipalities Act. That explanation 
clearly lays down that the committee may 
authorize persons to make complaints or 
give information, and that the person autho- 
rized may bo authorized by ofiice, if he is 
president, vice-president or secretary of 
the committee, and in any other case the 
authority must be by name. Under a re- 
solution passed by the Municipal Board it 
appears that the authority to institute com- 
plaints was conferred upon the Darogba 
safai, whereas according to the explanation 
it should really have been conferred upon 
the particular individual who lield the ofiice 
at that time. In these circumstances it was 
held that the terms of S. 228 being impera- 
tive, the complaint was not made by a 
person duly authorized in accordance with 
the terms of that section. That case has, 
therefore, no application to the present case. 

As regards the resolution itself it appears 
that in the column relating to the synopsis 
of contents the following sentence appears; 
“In the matter of conferring powers of the 
executive officer on the secretary.” The 
resolution however in two places mentions 
that tlie power of prosecution was conferred 
on the secretary sahib. Upon the strength 
of these words, it is argued that the person 
who was authorized to initiate prosecutions 
was Mr. Daulat Singh, wlio was the secre- 
tary in 1917, and consequently the aforesaid 
resolution does not empower bis successor, 
the present secretary, to act on the strength 
of that resolution. It seems to me that the 
construction put upon the resolution is 
unduly restricted and is not justified either 
by the language of the resolution read in 
conjunction with the synopsis of contents 
referred to above, or by the intention of the 
framers of the resolution. I am satisfied, 
that the present secretary was fully em- 
powered to act upon the strength of the 
resolution referred to above, and the Bench 
Magistrates wore clearly wrong in not taking 
cognizance of the complaint. 

The reference is accepted. The order of 
acquittal passed by the Bench Magistrates 
is, therefore, set aside and the case is re- 
turned to the learned District Magistrate 
with the direction that be shall transfer it 
for disposal to a stipendiary Magistrate. 

G.N./R.K. lie/erence accepted. 
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Hajira Khaloo7i — Defendant — 

Appella^it 

V. 

^aiyad Mustafa Uusain—AppUcant 

rf . , , Despondent. 

Appeal No. 20 of 1930, Decided on 28tb 
Apn 1941 apinst order of tbe District Judge. 
HirJoj, D/. litb January 1939. 

Succession Act (1925). S. 278 _ No estate in 
need of administration — Question raised by 
parties involving question of title to estate _ 
Proper course is regular suit and not applica- 
tion for letters of administration. 

Where there is do estate which stands in need 
of ailniini^tratioD, no euggostion that any credU 
ters have to be paid or any debts due to tbe estate 
to he collected, and an application for letters 
of admioistration is a transparent device to secure 
from tbe F’robale Court .i decision upon a contest 
ed question of title to tbo estate, tbere is no occa. 
Sion for tbe grant of letters of administration. Tbo 
proper course is to obtain an adjuriication of the 
rights in a regular suit properly framed fortheour- 
pose: 17 I C 155 (Cal) and (>4 I C 01 (Cal) Tl<i on' 
(■20) 7 A I R 1320 I>,.t 107, Zl,il,„„.' [l! 4 "b J;' 

rr P 476 Cli 

Alhmq-ir _ for Appellant. 

li. I. n'ahid — for Respondent. 

Judgment. — Tiiis is a miscellaneous 
■'ppeal arising out of an order passed by the 
District Judge of Hardoi, dated I7bh Janu- 
aiy If';?, granting letters of adraini.stration 
to the respondent. The facts Tvhich give 
I iso to this appeal lie within a narrow com. 
pass. A short pedigree no longer in dispute 
between the parties may bo set out below : 

SAADAT AM 

I 


A. I. R. 


'•(unnawat Ali 


Arif AH 


Karamat Ali 

I 

Ilasbmat .Mi 

I 


Muhammad Ali Mt. Hajira Kbatoon 
(acceased) (minor) 

H:b Sb M‘.»la3bu,n„ 

I (petitioner) 

M. Baqar. 

Arif Ali died some time in 1930 and was 
succeeded upon hisdeathby bissonMubam. 
mad Ah and his daughter Mt. Hajra Kha. 
toon. Both Muhammad Ali and Mt. Hajra 
Ivhatoon were minors. Syed Ishtiaq Ali, a 
pleader of Hardoi, was appointed as guar, 
dian of the two minors by the District 
Judge of Hardoi. It is not disputed that 
Muhammad Ali inherited two-thirds and 
Mt. Hajra Kbatoon inherited one-third in 
the property of their father, Arif Ali. Mu. 


V. Mustafa Husain 

bammad Ali died on 24 th Jiay 193G. The 
respondent applied on 8th January 1939 
under s. 278 , Succession Act, for tbe grant' 
of letters of administration with respect to 
Wie property left by Muhammad Ali, Mt. 
^ajra Kbatoon, who was made a party to 
this application, filed a caveat through her 
guardian, Syed Ishtiaq Ali. pleader, and 
contested tbe petitioner’s rights to the let- 
ters o administration. She alleged that she 
was the sole heir of Muhammad Ali, de- 
ceased, and the petitioner bad no right to 
his property. She further alleged that the 
petitioner had lost all his rights due to his 
conversion to Christianity. She claimed ex. 
elusive right to the property of Muhammad 
A 1 on the ground that both Muhammad 
All and Anf All were Shias. while the peti. 
^oner contended that they were Sunnis. 
Ibero was some reference in the oral plead, 
logs that according to the custom of the 
village and wajib.ul-arx the entire property 
of Arif Ali had devolved upon Muhammad 
All. The particulars of the custom were uot 
given. The learned District Judge of Har- 
doi framed six issues in the case. Two of 
these related to tlie question whether Arif 
Ah was a Sunni or a Shia and whether 
Muhammad Ali was a Sunni or a Shia. The 
third related to tbe question whether the 
petitioner was an heir of Muhammad AU 
under the Mahomedan law applicable to the 
parties and issue i related to tbo question 
whether tbo petitioner’s conversion to Chris- 
tianity deprived him of his right under the 
Mahomedan law. There was also another 
issue to the effect whether the letters of 
administration should bo granted to the 
petitioner assuming that he was an heir 
and there was no particular property to ad- 
minister. There was also another issue, 
namely, whether in view of the intricate 
questions of personal law involved in the 
case, the Court should not refer the parties 
to a civil Court. Tbe two latter issues were 
treated as preliminary issues and wore de- 
cided in favour of the petitioner. 

The learned District Judge held that 
both Arif Ali and Muhammad Ali wore 
Sunnis, and that consequently the petitioner ' 
was an heir of Muhammad Ali, deceased. 

He also held that tho petitioner's convor- 
sioD to Christianity did not deprive him of 
the rights under tbo Mahomedan law. In tbe 
result ho ordered letters of administration 
to he issued to the petitioner with respect 
to the estate of Muhammad Ali, deceased. 

Mt. Hajra Kbatoon has preferred this appeal 
against tbe order of tbe learned District 
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Judge. Ib has boeu conkoDded oo behalf of 
the appellant that the order of the learned 
District Judge is wrong inasmuch as there 
is no estate in the present case which needs 
to be administered. It appears that the res- 
pondent left his residence in Sandila many 
years ago and returned shortly before the 
present controversy arose. He failed in his 
attempt to obtain orders for the appoint- 
ment of guardianship in his favour by the 
removal of the present guardian, Ryed 
Isbtiaq AH. Be carried the matter up to the 
Chief Court but was unsuccessful. Then 
he made another attempt to get orders of 
mutation from the revenue Court, but 
that attempt also failed. It is urged that 
the respondent made the present applica- 
tion for letters of administration nearly 
ninteen months after the death of Muham- 
mad AH. 

A reference to the list of the properties 
left by Muhammad Ali filed by the guar- 
dian shows that Muhammad Ali owned a 
two-thirds sliare out of ll pies share in 
village Ghoghora, pargana and tahsil Sandila 
and a two-thirds share in the mortgagee 
interest of 12 biswansis 10 kachwausis in 
patti Bakhtawar Singh, village Damgarah, 
pargana and tahsil Sandila. He also bold a 
fractional share in a grove in Shaliabad. Ho 
had also a two-tbirds share in a residential 
house at Sandila and houses at Sliahabad 
and Ghoghera. .As regards tlio debts due to 
Muhammad Ali lie had a two-thirds share 
in a final decree for sale for about Rs. 2100, 
dated 9th Novomhor 1933, a two-thirds share 
in another sale decree for about Rupees SOU 
dated 9th December 1933, a two-thirds share 
in another sale decree, dated 2l3t January 
1933 against Bakhtawar Singh and a two- 
thirds share in a simple money decree for 
Rupees 111 against one Darshan Singh, and 
lastly a debt for Rs. 25 was due to him from 
one Mujtaba Ali. He also had some cash in 
a Bank and some Post Office Cash Certi- 
ficates and some money in the Savings 
Bank Accounts in banks and in Post Offi- 
ces. There is no evidence that Muhammad 
Ali owed any debt to any creditor. 

It has been pressed upon us that after 
the death of Muhammad Ali the debts 
could not be realized and the property can- 
not bo administered without the letters of 
administration as the guardian cannot exe- 
cute the decree in respect of the property 
of Muhammad Ali, whoso guardianship 
terminated with hie death. This matter was 
considered by a learned single Judge of this 
Court in an application under o. 41 , U. 6, 
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Civil P. C., by the appellant praying for the 
stay of execution of the order granting 
letters of administration, and a similar 
argument was advanced on behalf of the 
respondent. The learned .Judge observed 
that the decrees stood in the names of both 
the brother and the sister and that under 

0. 21, R. 1 .'), Civil P. C.. Mt. Hajra Khatoon 
was entitled to apply for the execution of 
any decree to its entire extent for the bene- 
fit of herself as well as the legal represen- 
tative of the deceased joint decree-holder 
unless the decree imposed any condition to 
the contrary. Ho also observed that the 
respondent was placed in a similar jiositiou 
and was entitled to execute the whole do. 
cree only under the provisions of o. 2i, Rule 
1.5, Civil P. C., by virtue of letters of adtui- 
nistration. We are in entire agreement %vitli 
this view. We do not think that there is 
any difficulty in the execution of tlioso 
decrees without the grant of letters of ad- 
ministration. The only debt which is to be 
realised is a debt of Rs. 25 and it appears to 
bo a parole debt. Wo do not think there is 
any justification for the administration of 
the estate. Oo the other hand, having re- 
gard to the circumstances of the case, we 
are of opinion that this is eminently a fit 
case in which the parties should be directed 
to go to a civil Court for the adjudication 
of their respective titles. The question 
raised by the parties involves the trial of a 
serious question which can be more satis- 
factorjly thrashed out by moans of a re- 
gular suit. Having regard to the conduct of 
the respondent in taking no action in the 
matter since after the death of Muhammad 
Ali and delaying the filing of the applica- 
tion for letters of administration for nearly 
19 months, and the further fact that prior 
to the filing of this application the respon- 
dent had been fighting unsuccessfully to 
obtain an order of guardianship in his favour 
and an order for mutation from the revenue 
Court, %ve are by no means certain that the 
respondent is not really trying to obtain a 
summary decision on the question of title 
and avoiding recourse to a civil Court. 

Wo agree with the view taken by the 
Calcutta High Court in 17 i c 155* and Gl I C 
Gl* to the effect that whore there is no 
estate which stands in need of administra. 
tion, no suggestion that any creditors have 
to be paid or any debts due to the estate 

1. ( 12) 17 T C 155 ; 17 C D J GG, Prosonno 
Kumari Devi v. Bam Ohandra Singba. 

2. (’21) C4 I 0 61 (Cal), Laksbmi Sundari v, 
Nityaaaada Dbupi. 
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[have to be collected, and an application for 
letters of administration is a transparent 
device to secure from the Probate Court a 
decision upon a contested question of title 
to the estate, there is no occasion for the 
Igrant of letters of administration. We hold 
that the remedy sought by the respon- 
dent was misconceived, and that the proper 
course was to obtain an adjudication of his 
rights in a regular suit properly framed for 
the purpose. 

Reliance has been placed by the learned 
counsel on behalf of the respondent on a 
decision of the Patna High Court in 57 i c 
583. That case, however, has no bearing 
upon the present case. All that was lield in 
that case was that letters of administration 
cannot be granted to a minor and that they 
my be granted to his legal guardian, pro. 
vided that the minor is the sole residuary 
legatee, or a person who would bo entitled 
to the estate of the intestate, In consider, 
mg the question wliothor tho District Judge 
was right in granting letters of administra. 
tion to the manager of tho Court of Wards 
It was observed in that case that although 
the manager had largo powers of manage, 
ment over tho estate of tho proprietor, 
there was nothing in tho Act that entitled 
him as such manager and by virtue of his 
ofheo to apply for letters of administration 
to the estate of the deceased in which the 
di8qijali6ec] proprietor miglit have a largo 
interest. In the present case no such ques. 
tion arises, as the guardian has not filed a 
counter petition for letters of administra. 
tion being granted to him. We allow the 
appeal with costs and sot aside the order of 
too learned District Judge graotiog letters 
of administration to tho respondent* Tho 
appellant will get her costs in this Court 
and in tho Court below. 

k.s./r.k. Appeal allowed. 


A. I. B. 

Assault or hurl need not be caused in same 

C'rcumstances-Accused 

i"? complainant and subsequently 
committing theft of his cash — Injury caused 

with the primary object of enabling accused to 
commit theft - Assault having nl relation to 

same ° theft committed at 

immediately afterwards-Accused 
ncld not guilty under S. 394 , 

S. 390 clearly mean 
that the hurt caused by tho offender m ust be with the 

express object of facilitating the committing of the 

mittiy the theft or is carrying away orisattempt- 

u P property obtained by the 

h.frV'J assault Of the 

hurt must be caused in the same transaction or in 

fi 21 ?nT/feo‘;“on^^T“ 5 A I R 1918 Mad 

821 and ( 33) 20 A I R 1933 Lah 407. Bel. on. 

[P 478 C 1] 

The .accused persons first belaboured the com- 
^alnant and bis servant and subsequently com- 
mitted the theft of his cash. Whatever injury was 
caused to the complainant and bis servant it was 
c.auMd when the assault was made upon them 
with the primary object of enabling tho accused to 
the committing of the theft. The assault or the 
ocatiug had no relation whatever to the commis- 
sion ol tho theft, although tho theft wascommitted 
at the same time or immediately afterwards : 

Held that the accused wore not cuilty under 
Section 394 . jp 479 q gj 
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Bishambhar Nath and another 
Applicants 

V. 

Emperor, 

Criminal Revos. Nob. 40, 41 and 42 of 1941 
lidded on 23rd April 1941, for roviaion of order 
of Addl. Sesg. Judge, Hardoi, D/- 5th March 1941, 

Code (I860), Ss. 390 and 394^Words 
for that end- In S. 390- Meaning explained- 


• • • • 

(b) Criminal P. C. (1898), S. 439 — Evidence 
of certain witnesses accepted by lower Courts — 
Applicant in revision cannot urge that evidence 

of other witnesses should be given greater 
weight. * 

Whore the evidence of certain witnesses has been 
accepted by tho lower Courts it is not open to the 
applicant in revision before the High Court to urge 
that the evidence of other witnesses should be given 
greater weight. (P 478 C 2] 

Dr. J, N. Misra — for Applicants. 

.(fssisfan/ Goirrnmenf Advocate — for tho Crown. 

Order. — These are three connected cri. 
minal revisions by Bishambhar, Hitta Singh, 
Becbey Lai and Roop Narain alias Filas, 
who wore convicted by a Magistrate under 
S.S91, Penal Code and sentenced to rigorous 
imprisonment for ono year and a fine of 
Rs. 50 each, and whose convictions and sen* 
tences were uphold in appeal by the learned 
Additional Sessions Judge of Hnrdoi. 

Tho prosecution case against the appli. 
cants briefly was that on litb November 
1940, the applicants wont to a carnival show 
held at Hardoi, where they tried their luck 
at what is known as dart shooting stall. 
This stall bad a table placed in the middle 
which had difTerent colours painted on 
it. There was a board which had similar 
colours just behind tho table. Those who 
wanted to bet were given three darts with 
which to shoot at the board at the colour 
selected by them. The oustomers paid one 
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anna at least for each set of darts. Filas, 
applicant, aloDg with bis companions, started 
the betting at about 8 P. M. and this went 
on for about three hours. At about li r. M. 
Filas bet Rs. 2 on a white colour and threw 
all his three darts. These did not hit a 
white colour at the board, but they hit a 
black colour. Filas demanded hie money 
back claiming that be had bet on a black 
colour and had consequently won. The 
manager in charge of the stall refused to 
accept his claim and asserted that he had 
really bet on a white colour. This led to 
an altercation between Filas on the one side 
and the manager on the other. There was 
an exchange of hot words between the two 
persons with the result that all the four 
accused including Filas tore down the cloth 
surrounding the booth, entered the enclo- 
sure and began to belabour the manager, 
Maqbul Qusain P. W. l, and bis assistant 
Agha Khan, P. w. 2, with tists, kicks and 
lathis. The accused overpowered the two 
persons, and removed the cash box and the 
money lying on the table. The cash box 
which contained Rs. 114 was turned down 
by Filas accused and its money was taken 
away by all the accused. There were a 
number of spectators at the spot, and it is 
somewhat remarkable that the carnival staff 
which had arrived at the spot on hearing 
the alarm was not able to arrest the accused 
with the help of the spectators, due, it is 
stated, to the fact that the accused wore 
armed with lathis. The accused disappeared 
with the booty. The two police constables 
who were on duty at the carnival premises, 
arrived at the spot after the accused bad 
run away. Maqbul Husain, the manager, 
received six injuries while his companion, 
Agha Khan, received three. These injuries 
were simple. Maqbul Husain was advised 
to lodge a report at the police station by the 
constables, who remained at the spot to 
guard the scene of occurrence. They detain- 
ed some persons who were eye-witnesses of 
the occurrence. Maqbul Husain made the 
first information report at the police station 
at 12.30 a. M. In this report the facts stated 
above are substantially repeated, but the 
important fact which needs special mention 
is that the report says that upon an alter, 
cation ensuing between the manager and 
Filas accused on the question whether he 
had bet on a white colour or a black colour, 
Filas and his companions looted all the cash 
in the cash box and the other money which 
was lying on the table, and that when they 
were restrained from doing so then Filas 


and bis companions began to beat Maqbul 
Husain and Agha Khan with their lathis. 

The Sub-Inspector arrived at the scene 
of the occurrence soon after the report and 
examined the witnesses to the occurrence. 
He arrested all the accused except Filas 
who had absconded. The accused denied 
the charge and put up a counter story 
which need not now be discussed as it has 
been rejected by the learned Magistrate and 
the learned Additional Sessions .Judge. The 
learned Magistrate upon a consideration of 
the entire prosecution evidence came to the 
conclusion that all the accused were pro- 
sent at the shooting stall as stated by the 
prosecution witnesses, and that they took 
part in the assault upon the manager and 
his servant and that they further robbed 
them of the money. He hold tliut all the 
accused were guilty of an offence under 
S. 894, Penal Code, and sentenced each of 
them to undergo one year’s rigorous im. 
prisonment and pay a fine of Rs. 30. The 
learned Additional Sessions Judge dismissed 
the appeals of all the accused. The learned 
Counsel on behalf of the applicants has 
argued that even accepting the evidence of 
the prosecution witnesses the necessary 
ingredients of an offence under s. 394, Penal 
Code have not been established and a con- 
viction under that section is not legally 
sustainable. Reference has been made in 
this connection to the definition of the 
word, 'robbery' in S. 390, Penal Code. The 
relevant portion of S. 390, Penal Code, lays 
down that: 

Theft is ‘robbery’ if iu order to the committing of 
the theft, or in committing the theft, or in carry- 
ing away or attempting to carry away property 
obtained by the theft, tho offender, for that end 
voluntarily causes or attempts to cause to any per- 
son death or hurt or wrongful restraint, or fear of 
instant death or of instant hurt, or of instant 
wrongful restraint. 

It is argued before me that although the 
first information report did actually set out 
the case that when tho manager of the stall 
and his servant attempted to stop the ac- 
cused from removing the cash, the latter 
pounced upon them and started belabouring 
them. This story is, however, contradicted 
by the prosecution evidence, which is to tho 
effect that when an altercation ensued the 
accused started beating the manager and hia 
servant, and when they succeeded in over, 
powering them the accused removed the 
cash and ran away. In other words while, 
according to the first information report, 
the beating followed the theft of cash, ac- 
cording to the evidence of tho prosecution 
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the beating preceded tbe theft. I have 

p w ? Tl “’® Maqbul Husain, 

me that ^ere is force in the contention that 
Maqbul Husain and Agha Khan were 6rat 
belahoured as a result of the quarrel and 
the money from the cash box on the table 
was removed subsequently, while accepting 
the prosecution evidence in agreement with 
the opinion of the Courts below I hold that 
It has been satisfactorily established that 
the accused persons first belaboured the 
manager and his servant and subsequently 
committed tbe theft of the cash. Thequo.s 
tion for determiuation upon this finding 
therefore, is whether theolTence falls with 
in the purview of s. 39-i. Penal Code. Can 
It be said in the present case that in order 
to the committing of the theft of cash or in 
committing the theft of cash, or in carry 
mg away or attempting to carry away pro! 
perty obtained by the theft, the accuL. 

for that end, voluntarily caused or attempted 

to cause hurt? The words 'for that end’ 

used .n s. 300, fWl Cede, in my opiniou, 

c early mean that the hurt caused by the 
ofTender must ho with the express object of 
facilitating the committing of the theft, or 
must bo caused while tho offonder is com. 

attempting to carry away the property oh. 
a.ned by the theft It does not mean that 
oassfiult or tho hurt must be caused in 
|tho same transaction or in tho same cir. 
cumstancos. A Bench of the Madras High 
Court m 18 cr L j 346' has held that “the 

cannot be read as meaning in those circum- 
stances . It was held by tho Lahore High 

Court in 35 Cr L .1 207^ that ^ 

^l^ore a porsou cao be convicU?6 of robborv tho 

to carry awav thn « ^‘^'^'^7'"B®'’ayoralloinpting 
The hu^rt or,.^ property obtained by tho theft. 

theftlUT '*>« of 

wiJh 'T contended 

itb any show of reason that whatever 

assault was made upon the stall manager 

enfbUnVtr object oi 

enablmg the accused to committing of 
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the theft. I am satisfied, therefore that fchp 

everfo th?^^ '^bat-i 

commission of the theft, although 

S er-i A O'' immediately 

are not guilty of an ofifence under g gqj 
Penal Code I therefore set aside treir efn 

orthU robbery. The result 

of this finding 19 that all the accused will 

however, be liable under s. 33 . 3 . Penal Code' 

therefore alter the conviction of the appli ’ 

s. 323 Penal Code, and reduce their sentence 

lonal Code, the learned counsel on behalf 

nL? 'JPP''“''to fa'is areued that the only 
person liable under this section is Pilas, who 
according to the evidence of Kartar Singh, 

.■,v . of Matron, 

Ih u °m cognate case, alone removed 
the cash. This argument ignores the other 
prosecution evidence on tlie record which 
[3 unanimous upon the point that all the 
four accused removed the cash. This evi , 
donee was accepted by both tho CourtsI 
below, and it is nob ofien to tho applicants! 
to urge in revision that in preference to that 
evidence tho evidence of these two witnes. 
ses, namely Matroo. i\ w. i and Kartar 
oingh, r. w. 0, should be given greater 
weight. I therefore hold that all the appli- 
cants committed tbe theft of the cash and 
are consequently liable under s. 379 , Penal 
Code. In iny opinion the ends of justice will 
he sufficiently mot if Bishambliar, Hitta 
Singh and Boche Lai, accused, are sentenced 
to rigorous imprisonment for six months 
each and a fine of Rg. 50 each under S. 379, 

Penal Code. Roop Narain alias Filas, who 
appears to have taken tlie leading part, de- 
serves no reduction in sentence. He is ac- 
cordingly sentenced to one year's rigorous 
imprisonment and a fine of Rs. 60 under 
S. 379, Penal Code. In default of payment 
of fine, each accused will undergo another 
six weeksrigorougimprisonment. The result 
is that I allow the revision applications in 
part, set aside the convictions and sentences 
of the applicants under s. 894, Penal Code, 
convict them under Ss, 323, Penal Code and 
379, Penal Code, and sentence them as stated 
above. The sentences of rigorons imprison- 
ment nnder Ss. 328, Penal Code and 879, Penal 
Code, shall ran concurrently. 

Q.N./r.k. Revisions partly allowed. 
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Yorke and Bennett JJ. 


Syed Mehdi Hussain — Plaintiff — 

Appellant 


V. 


Syed Mohammad Jaicad and others — 
Defendants — Respondents. 

Sccoud Appeal No. 91 ol 1937» D^cidei on 15tb 
April 1941, against decree of the Civil Judge, RiiO 
Bareli, D/* 4tb November 193C« 

(a) Pleadings — PlaintiH not suing as mut- 
walU but alleging bimself to be mutwalU — 
Mere omission in relief clause that decree should 
be given to him as mutwalli cannot disentitle 
Court from decreeing pldintiii*s claim as mut- 
walli if he were otherwise entitled thereto. 

Where the plaintiff does not sue tocbnicully 
^'mutwalli" but ullegos that ho was ^‘mutwalli'* of 
the suit property the mere omiesion in tho relief 
clause that tho decree io suit should bo given to 
him as " mutwalU would cot dUentitloa Court 
from docrcelDg tho plaiotifl*s clalo) as "mutwalli*’ 
if be were otherwise entitled to such a decree. 

[V 4«0 0 1] 

(b) Deed^Construction — Sale or mortgage — 
Intention of parties at time ot transaction must 
be looked to — Intention must be gathered from 
deed itself and surrounding circumstances — 
Test whether document creates relationship of 
debtor and creditor Is not sotisfactory— •Transac- 
tion held mortgage by conditional sale and not 
out and out sale. 

In deciding whetbor a given transaction is an 
out and out sale with a condition (or repurebato 
or a mortgage by condliionul sale, it is tbe loton- 
tioQ of the parties ut tbe time of eutering into tbe 
tmu.s.4ctioo which must be regarded. That inton. 
tiou must be gathorod from the terms of the deed 
itself and tbu surroundiog circumstances. Tbe 
test whetbor tho document or documoou create 
the rolatiouabip of creditor and debtor, that is 
whether they create a debt is not a very satisfac* 
tory ouo, InaeDiucb as it cunnot bo said that a 
mortgage by conditional sale creates a ’debt’, einco 
Bucb a mortgage creates in tbo mortgagee no right 
to realize the consideration of tbe mortgage either 
aa a personal liability or as a liability uuder tbo 
mortgage : Cats law dxtcusud, [p 481 0 1, 2) 

The document in favour of the alleged vendee 
was framed as an absolute sale deed, by which 
property subject to a previous mortgage was trans. 
ferrod to the vendee the consideration for tbe sale 
being tho amount sopposod to be duo to tho prior 
mortgagee under the mortgage. The same day a 
deed of argeement was executed by the vondoe 
undertaking that If within 15 yoars time in any 
fallow season of " Jeth " tbe vendor or his succes- 
sors by paying Ks. 41,000, tbo eonsideratiou money, 
wanted to have tbo property transferred to them 
(there were also provisions for piecemeal repur- 
chase), tbo declarant, his suc^ce&sors and represen- 
tatives who might succeed to him in any way will 
roturn back the said property without any objec- 
tion, Tbo parties to the transaction were Maho- 
medans. The period lor repurchase in tbe sale deed 
was the same as for redemption in tbe case of tbo 
mortgage to which the property was subjeot. The 
document fixed tbo consideratioD for the sale as 
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Rs. 41,000, Rs. 20,500 for each of tbe two sots of 
properties mortgaged, the whole of which was 
left with tho vendee for redemption of tbe pre- 
vious mortgage with tho stipulation that whatever 
amount remained as surplus should be received by 
the vendor from the vendee by executing a receipt 
therefor. The vendor assumed liability m case tho 
vendee bad to piy anything in excess of Rs. 40,o00 
(Rs. 41,000 les^ Hs. 000 expenses of the sale deed). 
The vendee was to bring a suit fur redemptiou 
claiming set oil respecting trees improperly cut by 
tbo mortgagee etc., and all thoso proceedings were 
to bo taken lo consultation with the vendor. 
There was a considerable stress Iiid upon the 
document beiug an out and out traubfer of tho pro- 
perty and tbe rights and iutcrosts in the zaminduri 
property transferred by tho deed wore described in 
groat details, aud great emphabis was laid on the 
transferee being a representative of tbe vendor and 
competent to take all proceedings and sock all 
rem^ies thereafter in hts own right us the owner 
ol tho property. Tho document showed no signs ol 
any bargaining between the vendor and the voudeo, 
and no consideration whatever pissed tctwcen the 
parties except tbe sum of Hs. 500a.iid to be paiil 
by tbe vendee for purchase of stamp and fegi.^tra. 
tiou expenses and prima fucie tho vendor got 
practically nothing out ol it, whereas prior to its 
execution be was in a position to institute a suit 
for redemption against the previous mortgagee ou 
payment of a suui considerably less than the ori- 
ginal consideration of the mortgage deed, Rs. 37,000. 
lie made tbe transfer lo tho vendee for a purely 
problematic future sum, tho surplus which re- 
mained after the mortgagee had been paid off. The 
price stated in tbe saledeod was grossly inadequate- 
There was also indicatiou chat tbe vendee bad beeu 
persuaded to purchase the property. The sale deed 
also provided chat the cess and revenue in respect 
of ibo property transferred to tho vendee should be 
paid by the veodee and tho profits remaining there- 
after should be appropriated by him exclusively : 

Held that in view of all tho circumstances of 
tho case tho $,\]c deed and the agrooment to repur- 
chase evidenced a transaction of mortgage by 
conditional sale. [p 4^5 q jj 

(c) Civil P. C. (1908), S. lOO^Sale — Finding 
that price alleged in deed is grossly inadequate 
is one of fact. 

A finding that the alleged price of the proj^orty 
in tbe sale deed was grossly inadequate is a finding 
of fact which is binding in second appeal. 

[P 4S4 C 2] 

Hydsr Husain and H. /7. 2aidi ^ for Appellant, 

Hakiviuddin Siddi'ii for Naziruddtn 

for Rcipouclout 1. 

Jud^Dlolit*— This is a socond appeal by 
the plaintiff in a pre-oiuption suit referred 
to a Division Bench under the provisions of 
S. 14 ( 2 ), Oudh Courts Act, on tbe ground 
that it involves au imixDrtant question of 
law. Tbo plaintiff' Syed Mehdi Husain, a 
minor under the guardianship of hia grand- 
father Wajid All, as “mutwalli'' of a wakf 
property in village Unchahar, district Rae 
Bareli sued for pre-emption in respect of 
the sale of certain Laud, measuring 7 bigbas 
odd in mahol and village Unchahar. The 
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vendee defendants contended that the plain, 
tiff as a mutwalli was not a cosharer in 
the tnabal. They further contended that in 
any case the property, in respect of which 
the plaintiff claimed to be ‘‘mntwaili’' of a 
wakf property, was property in respect of 
which the executant of the wakf was a 
mortgagee and not a proprietor. The execu- 
tant of the wakf was the same Wajid Ali 
who was the guardian ad litem of the plain, 
tiff. He bad on 29th September 1921 execu. 
ted a deed of wakf-alal.aulad, Ex. 2, by 
which he reserved the right to sell part of 
the wakf property and purchase other wakf 
property with the proceeds. Subsequently, 
in 1927 be sold some portion of the wakf 
property for Rs. 04,000 and purchased other 
property. On 12 th May 1929, he got this 
property in village Unchabar under the sale 
deed, Ex. 3, executed by Saiyid Yusuf Hasan, 
along with which he himself executed an 
agreement to resell the property to Saiyid 
Yusuf Hasan in certain circumstances. This 
document was Ex. A-l. Subsecjnently, on 
4th October 1932. by a deed Ex. 4, Wajid 
Ali appointed his son Ik})al Husain and ano. 
tbor man l\Iohammad Wasi as "mutwallis." 
Ikbal Husain, however, subsequently died 
and was succeeded by the minor plaintiff 
Syed Mehdi Husain. It is said that Syod 
RIohdi Husain’s name is entered in the 
revenue record as "mutwalli” and as bene, 
ficiary of the wakf to tlie extent of bis share 
in the family property. Other points wore 
raised in the suit which no longer arise. 

The learned Munsif hold that the plain- 
tiff not having sued as “mutwalli” hut only 
as a beneficiary under the wakf was not a 
cosbaror in the “mauza” and not entitled 
to maintain the suit. On this point the 
learned Civil Judge held in appeal that it 
was not seriously challenged before the 
Munsif that the plaintiff was “mutwalli.” 
It might be technically speaking true that 
the plaintiff did not sue as "mutwalli,” but 
as ho alleged that he was “mutwalli” of the 
property the mere omission in the relief 
clause that the decree for pre-emption should 
be given to him as “mutwalli” would not 
disentitle a Court from decreeing the plain- 
tiff 8 claim as mutwalli” if he were other, 
wise entitled to such a decree. In second 
appeal this point was not of course raised 
by the appellant but might have been raised 
on behalf of the respondents. Learned 
counsel for the respondents has, however, 
conceded that he has not got an arguable 
COM on this point. The only point therefore 
which IB for consideration in this appeal is 
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the second point, namely whether the pre. 
emptor is “mutwalli” of property which is 
in his ownership under an out and out 
purchase made by the creator of the wakf, 
Wajid Ali, or that transaction was only a 
transaction of mortgage so that the pre-emp. 
tor is not as "mutwalli” owner of the pro. 
petty and therefore a cosharer in “mauza” 
Unchabar and entitled to maintain a suit 
for pre-emption. 

The facts in regard to the acquisition of 
this property by Wajid Ali are set forth in 
the document purporting to be a sale deed. 
Ex. 3, executed by Saiyid Yusuf Hasan, 
vendor, on I2th May 1928, and the document 
Ex. A-l executed on the same day by Wajid 
Ali, vendee in favour of Saiyid Yusuf Hasan. 
Put shortly Ex. 3 is framed as an absolute 
sale deed by which property previously 
mortgaged to one Thakur Jadu Nath Singh 
is transferred to the vendee Wajid Ali the 
consideration for the sale being the amount 
supposed to be due to the prior mortgagee 
under the mortgage. Exhibit A-l executed 
the same day and presented for registration 
simultaneously with Ex. 3, is a deed of agree- 
mont executed by the vendee Wajid Ali 
undertaking that if within 15 years’ time in 
any fallow season of “Joth” the vendor, his 
heirs and representatives or his successors by 
paying Rs. 41,000, the consideration money, 
want to have the property transferred to 
them (there are also provisions for piece- 
meal repurchase), the declarant, his succes- 
sors and representatives who may succeed 
to him in any way as "tnutwalli” will return 
back the said property without any objeo- 
tioD. The costs of the now sale deed will be 
borne by the vendor, that is the vendor 
under the deed of sale Ex. 3 referred to in 
this undertaking. 

The question is whether in the oircum- 
stances the sale deed and “ikraruama'' re- 
cord an out and out sale with a contract or 
condition for repnrcbaso or they record a 
transaction of mortgage. The question is in 
the first instance one of construction of the 
deed, but in view of the rulings on the sub- 
ject the Court is entitled to take into con* 
sideration a certain Dumber of surrounding 
circumstances, as for example the oiroum- 
stances in which the document was executed, 
the price at which the sale was concluded, 
the existence or non-existence of bargaining 
and the like. Learned counsel for the parties 
have put before us the loading cases on the 
question of interpretation of such a combina- 
tion of documents as wo have in the prese^ 
case. The test which has usually been stated 
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Hd these circumstances as the crucial test is 
the intention of the parties. Learned counsel 
for the appellant in the present case has 
jolso sought to suggest that the proper 
jteat is whether the document or documents 
jcreate the relationship of creditor and debtor, 
•that is do they create, a debt? We are in- 
clined to think that this latter test is not 
a very satisfactory one. Even in the case of 
an usufructuary mortgage, it is open to argu- 
ment whether there is really a debt created, 
particularly in those cases in which the 
amount of mesne pro&ts of the property is 
to be taken in lieu of interest. It has fre- 
quently been said that the term “debt” con- 
notes the existence of a right in the creditor 
to realize the amount of the debt. In a re- 
cent Full Bench case of the Lahore High 

Court, 22 Lah 71,^ it has been held that 
the WBeDce of ‘debt’ is tho liability of tbo obligor 
which the obligee is entitled to enforce by action. 
•SYbere a transaction neither imports tho personal 
liability of tbo obligor to pay, nor confers on the 
obllgeo the right to recover the amount by the 
coercive machinery of the law, it cannot bo call- 
ed a debt. 

Held al$o, that tbo principal characteristics of a 
UBufructnary mortgage are that thcco is no per- 
sonal liability of tbo mortgagor to pay nor has tbo 
mortgagee a right to have tbo mortgaged property 
brought to sale. The money secured by a usufruc- 
tuary mortgage cannot therefore be called a 'debt' 
cither according to tbo ordinary meaning of tbo 
word or the enlarged slgnificanco of the term as 
used in &. 7(1), Punjab Relief of Indebtedness Act. 

The position io tho caso of a mortgage by 
conditional sale is very similar; vide tho 
provisions of s. 68 (c), T. P. Act, defining 
mortgage by conditional sale as follows: 

Where tho mortgagor ostensibly sells tbo mort- 
gaged property, 

on oondition that on dolault of payment of tho 
mortgage-money on a certain dato the sale shall 
become absolute, or 

on oondition that on such payment being made 
tbo aalo shall bccomo void, or 
on condition that on such payment being made 
tho buyer shall transfer the property to tho seller, 
the transaction is called a mortgage by conditional 
sale and tbo mortgagee a mortgagee by conditional 
sale. 

It is obvious that it would be difficult to 
say that^^a mortgage by conditional sale 
jCreates a debt” since such a mortgage cre- 
jatea in the mortgagee no right to realize the 
.consideration of the mortgage either as a 
personal liability or as a liability under the 
mortgage. This test therefore seems to fall, 
and indeed it is not one of the tests which 
emerge from the decisions which have been 
put b efore us. We do n ot propose to go at 

(’40) 27 A I R 1940 Lab 401 : lyi 1 C 668 : 42 
P L B 660 : ILR (mi)22 Lah 71 (PB).Lachh- 
man Bingb v. Natha Singh. 
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length into these cases as most of the points 
in the earlier cases are summarised in two 
cases, one of the Allahabad High Court and 
one of this Court. The decision in 12 ALL 
887” is rather of negative nature. It was 
held by their Lordships that : 

A document purporting to l.o one of sale, though 
it is accompanied by a contract reserving to the 
vendor a right to repurchase tho property sold, on 
repayment of the purchase money within a certain 
time, is not ou that account to be construed as if 
it were a mortgage. 

In this particular caso the right to re- 
purchase was to be exercised within ten 
years. Their Lordships considered tho terms 
of tho document and considered the case to 
be one of sale with a right to repurchase 
within the period stipulated. In 33 all 570,^ 
tho view stated in 12 all 337‘ was alfirmed. 
Their Lordships wore of opinion tiiat the 
intention of tbo parties which was the test 
in such a case must be gathered from tho 
language of the documents themselves 
viewed in the light of tho surrounding 
circumstances. They concluded that the 
transaction was an out and out sale and 
not a mortgage by conditional sale. Tiiis was 
a case in which there was a right to repur. 
chase within nine or ten years stated in an 
agreement executed a week later than the 
sale deed in the year 1852, and the vendors 
instituted a suit for redemption no less than 
56 years later. Their Lordships referred to 
a remark in the English case in Alderson v. 
TF/iife,* where it is said by Lord Cranworth: 

1 tbiuk a Court after a lapse of 30 years ought 
to require cogent evidence to induce it to bold that 
an inetrument is not what it purports to be. 

The case is, of course, easily distinguish- 
able from tho present case where the plea 
that this was a transaction of mortgage is 
put forward within the period fixed for re- 
purchase and within a comparatively short 
period of the original deed of sale. In 45 ALL 
581,* a Bench of the Allahabad High Court 
re.stated tbe proposition that 

in deciding whether a given transaction is an out 
and out sale with a condition for repurchase or a 
mortgage by conditional saie, it is tbo intention of 
the parties at tbe time of entering into tbe trans- 
action which must be regarded. That intention 
must be gathered from the terms of the deed itsell 
and tho surrounding circumstances. 

2. ('90) 12 All 887 : 17 I A 98 : 5 Bar 551 {P C), 
Bhagwan Bahai v. Bbagwan Din. 

3. (’16) 3 A I R 1916 P C 49 : 86 I 0 88 : 88 All 
570 : 43 1 A 284 (P 0), Jbanda Bingb v. Wahid- 
ud-din. 

4. (1889) 2 Do G 4 J 97 : 4 Jur (NS) 125 : 6 W R 
242 ; 119 R R 88. 

5. (’23) 10 A I R 1928 All 586 : 77 I C 672 : 45 All 
581 ; 21 A L d 502, Bishambar Nath v. Muham- 
mad UbaiduUah Khan. 
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The details of the transaction in this case 
are not in any way parallel to those of the 
present case, but in the course of the judg- 
ment a reference was made to two points 
which are of some interest in the present 
case. One of these was the fact that one of 
the parties was a Mahomedan, about which 
it was remarked : 

Odo of the parties being a Mahomedan may. in 
a doubtful case, lend some additional probability 
in favour of a document being construed as a mort. 
gage but it does not in any way do aw.ay with the 
rule laid down by the Privy Council that a docu- 
ment is to be construed in accordance with the 
intention of the patties as evidenced by its terms. 

Elsewhere it was said ; 

It has not been suggested that the price paid 
under the deed w.as in any way inadequate to the 
value of the property at the time when the sale 
was effected. 

In A I R 1929 ALL 174,® certain tests for 
the determination as to whether a transac. 
tioD was one of sale or of mortgage wore 
laid down and it was said : 

It can bo contended that a transaction was not 
intended to be a mortgage, when it is found that 
there was nothing to show that the relation of 
debtor and creditor continued to exist, there was 
nothing about interest or its equivalent, that the 
price was a very fair one for a sale, and that a very 
long period (Gvo times as great as the period cod- 
templatcd in the deed) b.ad Leon allowed to elapse 
before the party took action. 

Some other points liave been mentioned 
in A 1 R 1931 ALL 113.^ It is pointed out that: 

Whether or not two transactions are integral 
parts of the same transaction, connected and inter- 
dependent or whether they are disconnected and 
dissociated is in each case a question of fact which 
has to bo ascertained from the evidence produced in 
the case and no question of legal presumption arise.s. 

Elsowliero it was said that : 

Where there is a controversy as to whether the 
transaction is a sale or a mortgage by conditional 
sale, the matter has primarily to be determined 
upon a construction of the documentordocumonts 
concerned. An absolute sale deed does not cease to 
bo 80 merely because the vendor stipulates that bo 
shall have a right to repurchase. 

The case law on this subject has been 
discussed at some length iu the judgment 
of Sen J., iQ this particular case. In the 
body of the judgment in this case also it is 
remarked ; 

Itmay also be an important factor as to whether 
the sale consideration represents the actual value 
of the property. 

Reference has also been made to A i R 
1933 ALL 449®. In this case there was, simnl- 
taneously with the sale deed, an agreement 
execute d by th e vendee u nder which the 

6. (’20) 16 A I R 1929 All 174 j 116 I C 807, Mt. 
Mumtaz Begam v. Mt. Lachhml. 

7. (’81) 18 A I R 1931 All 113 : 129 I C 719 : 1931 
A L J 671, Ram Das Bae v. Brlndaban Bam. 

S. (88) 20 A I R 1988 All 448 ; 148 10 147 : 1988 
A L 3 907, Mt. Oomtl v. Meghraj Blngb. 


vendor was given a right of repurchase of 
the property for the sale price at any time 
after 25 years from the date of the sale. It 
was said that 

the time was not the essence of thecontractandthat 
the transaction was one of mortgage by conditional 
sale, the vendor being entitled to redeem within the 
maximum period of GO years bub after the expiry of 
the 25 years period fixed in the agreement. 

There are no means of comparing a case 
of that kind with the present case in which 
a maximum period for repurchase is fixed 
instead of a minimum period and the maxi- 
mum period has not yet expired. Greater 
reliance was placed by learned counsel 
on a Calcutta case, 2 I c 930®. In this case 
the agreement was that if the purchase 
money was repaid within four years, the 
purchaser would be bound to give up the 
property, and it was held that this was a 
case of sale with a contract for repurchase 
and not a case of mortgage. Reliance was 
also placed for the appellant on 42 Mad 407.'® 
The head-note runs as follows : 

Where in one and the same traasaction land is 
sold absolutely but with a right of repurchase to be 
exercised before a certain date, the transaction does 
not necessarily become by virtue of S. 58, T. P. 
Act, a mortgage by conditional sale, whatever the 
intention of the partie.s might have been. 

Learned counsel referred to a passage on 
page 421 in the judgment of Sesbagiri 
Ayyar J., whore he says: 


A party who wishes the document to be under- 
stood as being different from what the words suggest 
should show that the form in which the language 
is clothed does not express the real Intention of tbo 
parties and that in substance tbo parties intended 
that there should be a transaction diOorent from 
what tbo language Imports. In other words Ibeio 
must bo ovidonco to show that tbo parties intooded 
a mortgage although they used expressions which 
prima facie connote a sale. 


On behalf of the respondents reliance has 
been placed first on tbo case referred to by 
the learned Civil Judge, AIR 1925 Cal 1151," 
in which stress was laid on the habit of 
Mahomedans of disguising mortgages as sales 
and it was held that 

in construing a documont between Mahomedans 
iu order to find whether tbo transaction is a mort- 
gage by conditional sale or an out and out sale, it 
should bo remembered that documents arc execu- 
ted by Mahomedans In which they conceal, or at 
least try to conceal, the real nature of the transoc- 
tioD and attempt to make out that the transaction 
is an out aud out sale, although as a matter of fact 
tbo intention of tbo parties is to croatea mortgage. 


(’09) 2 1 0 930 (Cal), Mohammad yusuflo v. 
shodba Kumar Das. ,, , 

(*19) 6 A I R 1919 Mad 1 ; 60 1 0 205 : 42 Mad 
7 : 36 M L J 886 (FB).Muthuvolu Mudaliar v. 
'thilinga Mudaliar. _ 

(■25) 12 A I R 1925 Cal 1161 : 90 I C 100 : 42 
L J 74, Mohammad Usman v. Abdul Rahaman. 
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This is, of course, due to the desire of 
Mahomedans to avoid any appearance of 
lending money at interest. Another point 
referred to in this case was the existence of 
contrast between the real value of the pro- 
perty and the consideration that passed in 
money. A reference was also made by 
learned counsel to 61 i a 305.*^ It will be 
suflicient to refer to the head-note which 
runs as follows: 

Two deeds of the same dato were so phrased as 
to be Ofitensibl; a sale of certain villages with an 
agreement for a resale and repurchase at the same 
price at a certain date. (Two dates 6ve and six years 
respectively after the date of sale wore stipulated.) 
It appeared however that the price named, which 
was an amount immediately required to prevent a 
sale uuder a decree, bad been settled without bar. 
gaining; it was absurdly low, less even than the 
property would have realised upon a public sale. A 
clause in one of the deeds indicated that time was 
not to be of the essence of the contract for repur- 
chiise, and there were other provisions which sup- 
ported the view that a mortgage was intended: 
Htld, that the transaction was a mortgage by con- 
ditloua) sale, and that the purchasers upon a sale in 
execution of a decree against the mortgagor had a 
right to redeem. 

These same points are mentioned and a 
reference made to thiR decision in a recent 
case of this Court, 1937 OWN 123G,‘® a case 
in which reforeoce has been made to miiuy 
of the coses discussed in this judgment. It 
is in the light of the above decisions that 
V70 proceed to consider the construction of 
the two deeds in suit. We take first the cir> 
cumstances in which the sale deed Ex. 3 
was executed. They appear from the docu- 
ment itself. The opening portion of tho 
sale deed shows that this property bad been 
mortgaged with possession about H years 
earlier on 2Gth July 1914, for Es. 37,000 to 
Tbakur Jadu Nath Biogb. Tho mortgage 
contained three important conditions: (i) 
that the mortgagor bad no power to redeem 
the property until after tho expiry of ten 
years, ( 2 ) that be must redeem it within 
five years after the expiry of that period, 
that is, within 15 years of tho execution of 
the mortgage, and (3) that in case the mort. 
gagor failed to redeem the property (within 
tho prescribed period), it should be entirely 
foreclosed. The document was in fact an 
anomalous mortgage. It is to be observed 
that at the date of execution of Ex. 3, the 
mortgagor bad only about 16 months left in 
which he must redeem the property. The 

12. (’24) HAIR 1924 P C 226 : 62 1 0 993 : 47 

Mad 729 : 51 I A 805 (PO), Narasiogberji Gyaua- 

gerji V. Partbasaradbi Bayanlm Oaru. 

13. (’88) 2.5 A I R 1938 Oudh 67 : 172 I C 636 : 13 

Luck 680 ; 1987 OWN 1280, Fazal Ahmad v. 

Afaqol Rahman. 


document goes on to mention that the mort- 
gagee Jadu Nath Singh had been guilty of 
various acts of higbhaudednoss and the 
mortgage was redeemable after deduction 
of certain amounts. The object of the exe- 
cution of Ex. 3 is said to be to save the 
mortgagor from the atrocities (highhanded, 
ness) of the mortgagee Jadu Natli Singh, 
and it is said that in order to achieve this 
result the vendor has made the aforesaid 
Wajid AH Sahib ready to purchase the entire 
property as the trustee of the wakf-alal- 
aulad. The document goes on to fix tho 
consideration as Rs. 41,000, Rs. 20,500 for each 
of the two sets of properties mortgaged, the 
whole of which is left with tlio vendee for 
redem])tion of Jadu Nath Singh’s mortgage 
with the stipulation that wliatevor anjount 
shall remain as surplus shall be received by 
the vendor from the vendee by executing a 
receipt therefor. The vendor assumes liabi- 
lity in case the vendee has to pay anything 
in excess of Its. 40,500 (Rs. 41,000 less Rs. 500 
expenses of the sale deed.) Condition 2 of 
this sale deed provides that tho vendee shall 
bring a suit for redemption claiming set oil 
respecting troesimproperly cub by the mort. 
gagee etc., "and all these proceedings shall 
be taken in consultation with the vendor." 
It is possible to interpret this consistently 
with the document being a sale deed inas- 
much as the vendor is to get the surplus 
remaining over after redemption but it is 
otherwise more consistent with the docu- 
inent being a mortgage. Condition 4 lays 
down that 

alter tbo execution and completion of this deed tbc 
entire property noted in Appendices Nos. 1 and 2 
with all the external and internal rights and the 
customary and ordinary dues and all the zemindar! 
and proprietary profits and all tbc appurtenances 
and other things connected with the property, tho 
sewai dues and tbo rent, the cnltiTatcd and uncul- 
tivated land, waste and baiijar land, jungle, tanks, 
wells, abadi bouses of ryots, as well as escheated 
bouses, the personal as well as the escheated groves 
and trees, rights of casement as well as irrigation 
rights, without the exception of anything or right, 
have now been transferred in favour of the vendee 
who has now become tbc absolute owner in posses- 
sion of the property in place of mo the vendor and 
ho shall bo competent to take all proceedings and 
seek all remedies as a representative of mo the 
vendor. 

Id this paragraph as in others there is 
considerable stress laid upon tbo document 
being an out and out transfer of the pro- 
perty. It appears to us that in fact the case 
is over.stated and this very paragraph con- 
tains indications that the over-statement 
jnstifies suspicion. In a case of transfer of 
zemindari property by the owner as vendor 
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to a voodoo, bhoro ia no oocossity for all 
this referoDco to dataila, and in fact it is nob 
usual to include so many details. The last 
aontenco of this paragraph is particularly 
suggostivo whore the transferor says that 

the transferee is to be competent to takoall proceed- 
ings and seek all remedies as a representative of 
mo the vendor (ba qaim mukami baiya). 

Really a person who has purchased pro- 
perty by a sale deed is competent to take 
all proceedings and seek all remedies there- 
after in his own right as the owner of the 
property, and the emphasis on the transferee 
being a representative of the vendor seems 
to suggest that the transferee was regarded 
as being or being expected to bo only a 
temporary transferee. The document shows 
no signs of any bargaining between the ven- 
dor and the vendee, and it lias to bo borne 
in mind that no consideration whatovor 
passed between the parties except the sum 
of Rs. 500 said to be paid by the vendee for 
purchase of stamp and registration expenses. 
Prima facie, if this is a sale deed, the ven- 
dor seems to got practically nothing out of 
it, whereas prior to its execution lie was, 
judging by the facts stated in the deed itself, 
in a position to institute a suit for redemp- 
tion against Jadu Nath Singh on payment 
of a sum considerably less than the original 
consideration of the mortgage deed, Rupees 
37,000. Ho makes tlio transfer to Wajid Ali 
for a purely problematic future sum, the 
surplus, which will remain after the morb. 
gageo has been paid off. Bearing in mind 
this fact and the fact that in Ex. A. 1, exe- 
cuted simultaneously and held by the Courts 
below to be interconnected with Ex. 3, a 
period of 15 years exactly similar to the 
period of Jadunath Singh’s mortgage is 
fixed for repurchase of the property, it 
seems much more likely that the vendor 
was seeking by this transaction to exhange 
one contract for another, the second contract 
being clearly on easier terms than the first, 
since it gave the vendor or mortgagor a 
right to repurchase or redeem the property 
in two portions, that is in effect of instal- 
ments. Turning to the question of price it 
has been stated in argument, and this 
argument has nob really been mot. that if 
this was a case of an out and out sale, the 
price was very inadequate. The price comes 
to about IG or 17 times the annual rental. 
The learned Muosif who tried the case held 
that a reasonable price would have been 25 
or SO times the annual rental and the pur- 
chaser Wajid AU bad in fact himself sold 
property at 40 times the annual gross rental. 


Mohammad Jawad A. I. B« 

The learned Civil Judge has also held that 
the alleged price of the property was gross- 
ly inadequate and this is a finding of fact 
which is binding upon us in second appeal. 

Another point which has to be consider- 
ed in the present case ia that the parties 
are Mahomedans. There is therefore some 
amount of presumption in favour of this 
being a transaction of mortgage concealed 
under the cloak of a sale deed with a 
contemporaneous contract for resale. The 
learned Civil Judge has also pointed to the 
fact that the parties were on friendly terms 
and we have noted the remark in the sale 
deed that Wajid Ali had been persuaded to 
purchase the property. The underlying sug- 
gestion is that Wajid Ali had been persuaded 
to help the vendor and it would have been, 
we think, of little help to the vendor for 
Wajid Ali to take an out and out transfer 
of this property. The learned Civil Judge 
has further relied on the circumstance that 
the alleged vendor has a long period up to 
10 years within which to pay back the sale 
price and recover the property. He seems 
to think that the vendor could also have a 
claim to repurchase the property after the 
expiry of the period of 15 years fixed in the 
deed. Wo doubt the soundness of this view 
but wo agree that whore a period as long as 
15 years is given for repurchase at the exact 
sale price, the probabilities are in favour of 
mortgage rather than sale. A period of 15 
years is a long period within which there 
may be considerable rise or fall in the value 
of the property. The general tendency of 
landed property until the last few years 
was for it to rise in value, and it would not 
be very natural for an out and out purcha- 
ser of property to bo willing to give it up 
as much as 15 years later at the price which 
he had paid for it. A case of this kind is to 
be distinguished from cases in which the 
period allowed for repurchase is only throe 
or four years. Moreover such a condition for 
repurchase must greatly hamper the vendee 
in his handling of the property which in 
theory he has purchased out and out, and 
one would not expect the purchaser to be 
content to be under such a handicap for so 
long a period as 16 years. We are not greatly 
impressed with some of the points rolied 
upon by the learned Civil Jndge, as for 
example his statement that the vendor is 
entitled as of right to have the property 
roconveyed to him. The provision for resale 
of the property in “khali fasl Jetb" is also 
consistent both with a transaction of mort- 
gage and a transaction of sale with a oondi- 
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tion of repurchase, since that is the most 
convenient time of the year for effecting 
such a transfer of ownership. Lastly the 
learned Civil Judge has referred to the 
terms of the deed, with some of which we 
have dealt already, but we may conveni- 
ently refer here to condition 5 which pro- 
vides that 

the liability to pay the present revenue and cesses 
relating to the property sold shall be on the vendee. 
Alter the payment of the revenue and the cesses 
whatever profit shall remain all that shall be ap- 
propriated by the vendee and I thedeclarant shall 
have no concern with any portion of the property 
sold or the Income thereof. 

Such a provision was entirely unneces- 
sary if this document was a sale deed and 
the very fact of its insertion goes quite a 
considerable way to support the view that 
the document does not evidence a transac- 
tion of sale. Taking all those points into 
consideiTition we have no hesitation in agree- 
ing with the learned Civil Judge that the 
documents Exs. 3 and A-l evidence a tran- 
saction of mortgage by conditional sale. It 
|is the only point which has boon argued 
before us, and as the appellant has failed on 
|thiB point, the appeal necessarily fails and 
^is dismissed with coats. 

g.N./r.k. Appeal dismissed. 
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Yorke J. 

L. Gaya Prasad — Plaintiff — 

Applicant 

v. 

Ahmad Husain and another — 

Defendants — Opposite Party. 

Civil Rovq. Appln. Ko. CO of 1040, Decided on 
0th May 1041, for rovlsioD of order of Muneif (as 
Judgo of 8m. C» G.)f Kberi, D/* 10th April 1940. 

(a) Limitation Act (1908), Art. 75 — Waiver 
— Intention to waive certain instalment clear — 
Suit should not be dismissed merely because 
piaintiii makes mistake in not including such 
instalment also. 

Ad iDstalmeot bond provided that the principal 
was repojablo by monthly instalmentB and that on 
default of payment of six instalments, tho creditor 
would have the option to realizo the entirenmount 
of tbo debt. Tho first inetalmont was made payable 
on IstSeptcmbcr 1936 and subsequent instalrocntB 
GO the Ist of each calendar month. Noinstalments 
were over paid towards the debt. Plalntid filed a 
euit on 24tb February 1910 claiming biB cause of 
action to have arisen on Ist 6Iarcb 1937 and he 
claimed to waive 12 infitalmonts thereby Btating 
his waiver incorrectly as a waiver of 12 instalments 
instead of 13 : 

Ucld that his suit should not be allowed to fail 
on tbo ground that bo made a mistake of one 


month in calculation, hiB intention having clearly 
been to waive his claim to any instalmentg going 
beyond tho period which bo could claim reckoning 
from tho date of institution of the suit* 

(P48GC11 

• (b) Limitation Act (1908), Art. 75— Creditor 
entitled to realize entire amount on default of 
six monthly instalments — He canclaimnot only 
instalments within three years of suit but also 
(he six inslalmcnis which constitute his cause 
of action. 

A plaiutifl cannot bo worpe ofi in regard to a 
claim based on a subsequent cause of action than 
bo would have beeij bud be filed bis suit when be 
could proceed on tbo nr^t cause of action and tbo 
same principle is applicable to cases where the right 
accrues after six monthly instalmerits aa is appli- 
cable where it accrues on tho failure to pay one six 
monthly instalment. And under the provi&ions of 
Art.76hocan institutothat suit within three years 
of thoBixlh default, and in that suit ho can claim 
notonly ibeinstalDicntsfitill outstanding at tbodato 
of the suit and tho instalments which had fallen 
due within three years of the suit, but also tbo ^ix 
inBtalmonta which constituted bis cause of action. 
IneSocttbo plaintiO is entitled to claim the in- 
fitalmcnts of three and a half years, that is 42 past 
inatalmeots in addition to tbo instalments still re- 
maioiog in tbo future at tbo date of tbo suit. 

(P 4b6 C 2; P 487 C 1] 

(c) Provincial Small Cause Courts Act (1887), 

S. 25 Duty of Court is to see that substantial 

justice is done to parties. 

It is tbo duty of tbo High Court acting under 
8. 26 to SCO that substantial justice is done as be- 
tween the parties. (P 487 C 1] 

(d) Costs — Plaintiff's suit failing in lower 
Court on account of his mistake and inability to 
explain case — In revision plaintiff successful — 
Still he may be refused costs. 

Where tbo phiintifi's suit failed in the lower 
Court as to a considerable extent on account of the 
mi&takes of tbc plaintifl and bis inability to cx- 
plain bis case ho may be refused costs even if ho 
succcds in revision. (P 487 C 1] 

Akhlaq Husain — for Applicant. 

Siraj ilusain— for Opposite Parties Nos. 1 and 2, 

Order. — This is an application under 
Section 25, Provincial Small Cause Courts 
Act, by Lala Gaya Praead, plaintitf, whose 
suit to recover Bs. 14C principal due on a 
bond for Rs. 170 dated 27tb August 1935, has 
been dismissed with costs by tbo learned 
Munsif of Kheri, sitting as a Judge of Small 
Cause Court. The present suit was based 
on an instalment bond for Bs. 170 executed 
by tho defendants in favour of the plaintiff 
Gaya Prasad on 27th August 1935. It was 
provided in the bond that tho principal was 
repayable by monthly instalments of Bs. 2, 
and that on default of payment of six in- 
stalments, tho creditor would have the 
option to realize the entire amount of the 
debt. The ffrst instalment was made pay- 
able on 1st September 1935 and subsequent 


486 Oudh Gaya Prasad y. Ahmad Husain (Yorke J.) 

instalments on the ist of each calendar 
month. Admittedly no instalments were 
ever paid towards the debt. The present 
suit was instituted on 24th February 1940, 
the cause of action being stated as having 
arisen on 27th February 1037 and ist March 
1937. The plaintiff claimed Rs. 14G, that is 
to say he gave up 12 monthly instalments, 
those which fell due on ist September 1935 , 
up to 1st August 193G. He claimed by impli. 
cation to have waived the option which 
arose on every instalment after the first six 
up to and includinp the 12th. lie sued to 
recover the instalments beginning from 1 st 
September 1036 up to ist February 1937, as if 
his cause of action had arisen on 1st Febru- 
ary 1937. It seems actually that the plain- 
tiff made a simple mistake of calculation. 

Claiming his cause of action to have arisen 
on 1st March 1937, that is within three years 
of the date of suit ho could only claim to 
recover, as part of bis cause of action, the 
six instalments ending on ist March 1937, 
and it follows that he stated his waiver in- 
correctly as a waiver of U instalments in- 
[stead of 13. In my opinion, the plaintifT's 
suit should not l)e allowed to fail on the 
ground that ho made a mistake of one 
mouth in calculation, liis intention liaving 
clearly boon to waive his claim to any in. 
stalmeuts going hoyond the period which 
ho could claim reckoning from the date of 
institution of the suit. I treat the suit there- 
fore as liaving been one of a claim for 
Ii9. 114 only. 

This mistake haviog been correctodi tbe 
question now is whobbor the plaintiff could 
nDainbain a suit for the amount of Rs. m or 
his suit was time barred. By his suit the 
plaintiff claimed to exercise the option given 
to him under tlio default clause as provided 
by Art. 75 , Limitation Act. Article 75 pro- 
vidos for a suit on a bond payable by in- 
stalmoQts which provides that if default be 
made in payment of one or more instal- 
ments, the whole shall beduo, a period of limi- 
tation of throe years which begins from the 
date when the default is made, unless where 
the payee or obligee waives the bonofit of 
the provision, and then when fresh default 
IS made in respect of which there is no such 
waiver. There is no doubt that in the ordi- 
nary way when a debt is payable by instal- 
ments, and there is no default provision, a 
new cause of action arises upon each default, 
and the plaintiff can recover in respect of 
instalments falling due within three years 
before suit : vide Art. 71. But if there is a 
default provision, Art. 74 cannot bo relied 
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upon, and under Art, 75 if the plaintiff sues 
more than three years from the first default 
and there 19 no waiver, the suit is totally 
time barred, that is he cannot recover even 
those instalments which fell due within 
three years of suit. On the other hand after 
a consideration of a number of cases of this 
Lourt on the point. I myself held in 1940 
OWN 1081 * that ; 

Cou?t decisions in tho Chief 

Court of Oudh is in favour of interprotinc any 
facts which can possibly bo so interpreted as fLour^ 

creditor has waived the exer- 
else of the option on the first instalment when he 

on subsequent defaults which are 
within limitation and does not seek to found his 
causo of action on tho earlier defaults. 

In the present case the plaintiff does not 
found his cause of action on the first twelve 
defaults, and it is clear that when he founded 
It on the 13th default it was by a mistake 
of description only. The question, however, 

IS whether founding it on the I 4 th where 
date bo seen correctly and the subsequent 
five defaults the plaintiff was entitled to 
maintain the suit, bearing in mind that the 
instalments in respect of which the 14 th to 
19th defaults took place, fell due more thau 
three years prior to tho date of suit. Learn- 
ed counsel for the opposite party has con- 
tended strongly that the present suit must 
fail iu any case because the plaintiff has 
claimed six instalments which were time 
barred. On a fair consideration, however, it 
seems to me that this is a mistaken view. 
Tho plaintiff was entitled on tbofitb default 
to institute a suit to recover the whole 
arnouut due under tho bond. Under tho 
provisions of Art. 75, he could institute that 
suit within three years of the Cth default, 
and in that suit ho could claim not only 
the instalments still outstanding at the date 
of the suit and the instalments which bad 
fallen duo within throe years of tho suit, 
hut also the six instalments which consti- 
tutod bis causo of action. It appears to mo 
that the principle which bolds good in re- 
gard to the first exercise of tho option 
under the default clause holds equally good 
in respect of a claim founded on subsequent 
defaults and accompanied by a waiver of 
tlio option which had accrued to tlie plaiDtiffj 
on the earlier defaults. In effect the plain- 
tiff was in any case entitled to claim the 
instalments of three and a half years, that 
is 42 past instalments in addition to the in 
Btalments still remaining in the future at 
the date of tho suit. 

1. (’41) 28 A I R 1941 Oudh 74 : 1911022011940 
OWN 1081, Shoo Narala v. Bageabur, 
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Learned counsel for the opposite party 
on the other hand has sought to argue that 
the plaintiff's suit was no less than seven 
months overdue. He contends that as the 
plaintiff claimed Rs. 146, his cause of action 
for that amount arose in August 1936, that 
is to say at the close of the first year of the 
instalments and that the plaintiff was not 
entitled to reckon time from the ISth instal- 
ment (or as it should have been the 19th 
instalment). I have dealt with that {xiint 
isufliciently alreadyt The plaintiff could not 
bo worse off in regard to a claim based on 
a subsequent cause of action than he would 
have been had he filed his suit when ho 
could proceed on the first cause of action, 
land the same principle is applicable to cases 
where the right accrues after six monthly 
instalments as is applicable where it accrues 
Ion the failure to pay one six- monthly in- 
Wlment. The main ground of argument 
'put forward on behalf of tho opposite party 
is that in all tho cases which have been 
quoted (they were nearly all quoted in my 
decision in 1940 OWN 108l‘) the claim made 
by the plaintiff did not include any timo- 
barred amount. Founding on the contention 
that the six months which furnished the 
cause of action are time barred, learned 
counsel argues that the claim includes time- 
barred amounts and must therefore fail. It 
seems to mo to be clear that save in so 
far as there was an error in calculation 
by which the plaintiff by mistake claimed 
Rs. 'J more than ho was entitled to, there 
was no claim for any amount which was 
time barred, and therefore applying the 
principle applied in other Oudh cases, it is 
reasonable to bold that the plaintiff bad 
waived the option whenever it accrued to 
him earlier. In my opinion therefore the 
plaintiff’s suit was wrongly dismissed as 
barred by limitation. It should have been 
decreed for the amount which was properly 
duo to him, namely Rs. 144. It is the duty 
|of this Court acting under s. 25, Small Cause 
Courts Act, to see that substantial justice 
is done as between the parties. 1 allow this 
application to this extent that the plain- 
|tiff's suit is decreed for Rs. 144, but as to a 
joonsidorable extent the suit failed on ac- 
^count of tho mistakes of the plaintiff and 
bis inability to explain bis case, I allow no 
costs of this application or of the suit. 

K.s./R.K. Applicatioti allowed. 


(28) A. I. R. 1941 Oudh 487 

Thomas C. T. and Ghulam Hasan -T. 

Emperor 

V. 

Gaya Prasad and others — Accused — 

Iiespo7idents. 

Criminal Appe.al No. 72-3 of 1940, Decided on 
7tb May 1941. against order of First Asst. Sess. 
Judge, Gonda, D/- dth July 1910. 

(a) Criminal trial— Evidence— Portion of evi- 
dence disbelieved on material points against 
s.ome accused— Remaining evidence should not 
be accepted as against other accused. 

Where a portion of certain evidence isdisbelieved 
on material points bo far as soni<- of tho accused 
are concerned, the remaining portion sliould not be 
accepted as against the other accu.-cd. (P 490 C 1) 

(b) Criminal trial — Distribution oi rewards 
to police should be delayed till decision ol case. 

The distribution of rewards to police and olbct 
witnesses before Courts of law bud fin.illy pro- 
nounced judicial findings is not proper. Such an 
action is calculated to prejudicially affect the fair 
trial of the case against the accused. fP 490 C IJ 

(c) Criminal trial — Evidence — Evidence of 
prosecution witnesses who have been rewarded 
before decision of case is suspicious and tainted. 

The evidence of prosecution witnesses wbo have 
received rewards before tho decision of the case 
should not bo accepted as it is suspicious and 
Uinted. [P 490 Cl] 

(d) Penal Code (1860), Ss. 436, 149— Some ol 
accused setting lire to houses— Common inten- 
tion not to do so — All cannot be convicted 
under S. 436. 

Where the common intention of all the accused 
was not to burn tho houses and there is definite 
evidence that at tho instigation of one man two 
others 6ot fire to the bouses, all the accused cannot 

bo convicted under S. 430/149, Penal Code. 

(c) Criminal trial — Benelit of doubt. 

Where tho case against the accused is not free 
from reasonable doubt, ho should be given tho 
benefit of the doubt. (P 492 C 1] 

(f) Criminal trial — Evidence — Prosecution 
evidence should be examined on its intrinsic 
worth and not in light of defence evidence. 

The Court should examine tho prosecution evi- 
dence witness by witness on its own merits and 
reject it, if upon n careful analysis and scrutiny 
of the evidence it finds that it is not truoor reliable 
to support tho prosecution case. It should not test 
Its trustworlbiness in tho light of the defence 
evidence. (P 492 C 2] 

S. C. Das, Assistant Oovernmcnl Advocate 
and Sarju Fra&ad Srivaslava, Governtnent 
Pleader, Gonda — for the Crown. 

U. O.WalJord and J.W. Peters — 

for Accused 1. 3 and 4 ; and 1 respectively. 

Judgment. — Forby-tbree persona were 
tried under 89. 147. 323/149. 325/110, 332/149 
and 436 / 149 , Penal Code, by the learned isb 
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Aasisfcant Seasiona Judge of Gonda and 
acquitted on 8th July 1940. The Provin. 
cial Government has preferred this appeal 
against the order of acquittal of (i) Gaya 
Prasad A^d, ( 2 ) Hira Singh, (3) Earn Milan, 
and (4) Bar Prasad Singh. Hira Singh 
accused has not been arrested as it is said 
that ho is on active service somewhere in 
.ynca. The charge against the accused was 
that on 29th January IDIO. in moballa Chain 
Tola, Nawabgau), they were members of an 
unlawful assembly, the common object of 
which was to forcibly rescue four cows 
belonging to Mohammad Ishaq alias Gojai, 
(P. w. 1 ), ns it was apprehended that they 
were going to be slaughtered; that in the 
prosecution of the said object they com. 
mitted the offence of rioting punishable 
under s. 147, 1. P. C. that they caused simple 
hurt to Gojai and others, and grievous hurt 
to Mt. Shubratan,!'. vr.r,; that they set fire 
to the houses of Mohammad Ishaq, Moham. 
mad Insin and others, and further volun 
tarily caused hurt to Abid Husain, head 
constable i\ \v. 2 , and some other constables 
m the discharge of their duties. Nawabganj 
IS about 23 miles from Gonda and tlio majo- 
nty of the population in the town consists 
of Hindus. Mohammad Ishaq alias Gojai is 
a hoef-aeller in mohalla Chain Tola, of 
Nawabganj. which is a short distance from 
the police station of Nawabganj. 

The case for the prosecution is that 
Mohammad Ishaq on 29th January 19J0, pur. 
chased four cows for Rs. ic from AH Kaza. 
r. W. 3. Mohammad Ishaq did not pay the 
price of the cows but asked Ali Ra^^a to 
accompany him (Mohammad Ishaq) and 
that ho would pay the money and take a 
receipt at hia house. Abdul Rahim, Moham. 
mad Ishaq's cousin, Ali Raza and his five 
years old son Roslian went with the cows 
to Mohammad Ishaq’s house. When they 
wore near a school in Chain Tola they mot 
two IJindus, Ram Milan accused, and another 
man. ItwasliA.M. They asked them where 
they had got the cows from. Mohammad 
Ishaq replied that he had purchased them 
rocD Ah Raza. Ram Milan and hidcompanioo 
are alleged to have said that they would 
kill him and sot bis house onhre ifhoslaugh- 
tered the cows. Mohammad Ishaq kept 
quiet. The two Hindus then went towards 
the bazar, and Mohammad Ishaq and his 
party proceeded to Chain Tola. Mohammad 
Ishaq tied the cows in his ghari and went 
to his shop with Ali Raza where they wait- 
ed for Allah Bakhsh who had been sent for 
to write a receipt. Abdul Rahim who was 
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sent to call Allah Bakhsh informed Moham. 
mad Ishaq that Allah Bakhsh was not 

K ® second time, 

but Allah Bakhsh could not be found. This 
was about 2 p. M. 

1, \ consisting of 100 or 150 persons 
headed by Ram Milan accused and armed 
with lathis, bamboos, kuihari and brickbats 
arrived at Mohammad Ishaq's bouse. Ram 
Milan and Hira Singh accused forcibly 

untied the fonrcows from theghari. Moham. 

mad Ishaq and his party protested against 
this highhandedness and tried to snatch 
the cows. On this some of the rioters beat 
Mohammad Ishaq and his party. On their 
shouts for help some Muslim residents of 
tlie mohalla arrived. Gobardhan accused or. 
dered his companions to set 6re to Moham. 
mad Ishaq s house. Laclihman and Ram 
Khelawan accused lighted a match and set 
the house on fire. The rioters are alleged 
to have next threatened to beat the Mus- 
liras who came to help Mohammad Ishaq 
and to burn their houses. The Muslim party 
which had come to help Mohammad Ishaq 
was chased by some of tlio rioters and beaten, 
and their houses sot on fire. A police party 
consisting of Abid Husain, head constable, 
and three constables, Mohammad Yaqub, 
Sharafat Husain and Durga Din with Bashir 
Jumman and Phurti Din chaukidars, armed 
with guns arrived on the scene. It appears 
that Bashir chaukidar, p. w. 14, received 
information that a riot was going on. Ho 
saw some houses burning and rushed to the 
thana whicii was four furlongs from liis 
house and informed the head constable who 
was in charge at that time. His statement 
was reduced to writing in the general diary 
at 2 . 10 r. M. The bead constable ordered 
the rioters to disperse, and when they re- 
fused to do so, he ordered the constables to 
arrest them. Thoroui>on Har Prasad accus. 
ed struck the head constable with a lathf 
on the head which felled him. He was re- 
moved by the chaukidars to the kachcha 
road at a place shown as No. 12 in the sketch 
plan at a distance of 35 paces. The head 
constable’s gun was picked up by DurgaDin. 
constable. The rioters are alleged to have 
caused injuries to some of tho chaukidars, 
and when they advanced towards the police 
party shouting “seize their guns and beat 
them”, tho police fired from a distance of 4. 
or 5 paces in self-defence. One Jagmoban 
among the rioters was fatally wounded and 
nine other persons received gunshot wounds. 

The crowd then dispersed. The head con- 
stable was taken to the police station where 
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his injories were attended to by the medical 
officer of Nawabganj dispensary. 

The station officer who was away at 
village Newada retorned by train, and was 
infornaed on the way that a riot bad taken 
place. He went to the scene at about 4 r. M. 
when it is said that Mohammad Ishaq dic- 
tated the first information report, Ex. 3. 
He sent the injured persons for medical exa- 
mination. Jagmohan died at the hospital 
the following day and his dead body was 
sent for post-mortem examination by the 
second officer, M. ^lohammad Mirza, i‘.W. 80. 
The Superintendent of Police reached 
the scene of occurrence about C-80 V. M. 
Mr. Harpal Singb, Magistrate, first class, 
reached about 7 P. M in response to a tele- 
gram which was sent by the accused Gaya 
Prasad Azad, and the Deputy Commissioner 
reached about 8 P. M. Gaya Prasad accused 
was arrested on 29th January 1940, that is 
on the day of the riot. Hira Singh was ar- 
rested on let February 1940, Ram Milan on 
IGth February 1940, and Har Prasad Singh 
presented himself in Court on 28rd February 
1940 . [His Lordship then referred to the in- 
juries received by the several prosecution wit- 
nesses and proceeded.] The accused denied 
the charge, pleaded enmity with the police, 
and stated that they were not on the scene 
of occurrence. The Hindus who received 
gunshot wounds stated that they were in- 
nocent passers, by, but as we are not con- 
cerned with their cases, no further comment 
is necessary. Ram Milan accused works in 
the Sugar Mills at Nawabganj. Ho stated 
that he was not present at the scene of oc- 
currence and did not join the rioters and 
that be did not go to Gojai's house and untie 
the cows. He further stated that he was 
run in by the police in a dacoity case, but 
was acquitted on I5tb December 1989. (Ex- 
hibit M M is the judgment of the Sessions 
Judge). In his defence be examined Ram 
Lai, D. W. 4, who produced the attendance 
register to show that the accused was on 
duty from 8 p. M. to 6 P. M. on 29th Jan- 
uary 1940. Bar Prasad Singh pleaded en- 
mity with the police, and stated that the 
police prosecuted him under 6. 411, Penal 
Code, and in a riot case, but be was acquit- 
ted in both. He further stated that be was 
employed in the Sugar Mills, and was on 
duty from 10 A. M. to G P. M. on 29tb Janu- 
ary 1940. He denied beating the bead con- 
stable. 

It may be mentioned that be and Ram 
Milan are history. sbeeters. Gaya Prasad 
Azad filed a long written statement in which 
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he stated that cow slaughter was not permit- 
ted in Nawabganj, that Mohammad Ishaq 
with the help and connivance of the police 
wanted to establish this as an old custom, 
that on 29th January 1910, it was known in 
the town that cows were going to be 
slaughtered, that he with Ram Swarupand 
five or six others went to Mohammad 
Ishaq's house to ask him not to slaughter 
the cows, that ho saw a gathering of Mus- 
Urns there who told him that they would 
not stop cow slaughter, that lie left his 
companions at Mohammad Isliaq s house 
and went to the police station for help, 
that the head constable refused to record 
his report, that he wont back to Moham- 
mad Ishaq’s house and saw a fight going 
on between the Hindus aud Musalinans 
where Ram Swarup was seriously injured. 
Some badmash bad set fire to Moliaintnad 
Ishaq’s house and the fire spread to other 
houses, that soon the police party arrived 
and fired indiscriminately injuring several 
innocent persons. He further stated tliat he 
was the President of the Congress Commit, 
tee of Nawabganj and had been doing his 
best to stop corruption in the police depart, 
nient which was very bad in Nawabganj. 
He filed a pamphlet Ex.AA which evidently 
was printed in November 1930. There are 
strong allegations against the police for cor- 
ruption. Hira Singb was an employee of the 
Sugar Mills. Ho stated that be was an 
Aryasamajist and the Darogha who was a 
Mahomedan did not like him or his work. 
Ho further stated that on the day of the 
riot he was at the mills from 10 A. M. to 
G r.M. In bis defence he examined D. ws. 3, 
6 and 7 to prove that he was working at the 
mills, between lO A. M. and G P. M. Ihe 
case for the prosecution may be divided into 
three parts, namely the first incident which 
took place near Mohammad Ishaq's house 
at 11 A. M.; the second incident which took 
place at 2 P. M. when the police party ar. 
rived to disperse the rioters and the third 
incident when the station officer reached 
the scene of occurrence about 4-30 P. M. and 
started the investigation. In this appeal we 
are faced with three difficulties: 

(l) There is evidence to show that a large 
number of accused committed overt acts, 
but the Government has nob appealed 
against their acquittal. We take it that the 
appeal has been filed against these four per- 
sons perhaps because they were the leaders 
and assailants of the police party. There is 
overwhelming evidence to show that at the 
instigation of Gobardban Lacbhman and 
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Ram Khelawau accused set fire to Mobam- 
mad Ishaq's house, and some of the witnes. 
ses who testify to this incident are witnesses 
■against the present four persons. If we ac- 
jcept their evidence against these persons it 
'means that though their evidence was dis- 
jbelioved on material points as far as the 
other accused persons were concerned yet 
we accept the remaining portion of their 
iGvidence as far as these accused are con- 
'corned which, to say the least, is unfair. 

(2) It has come out in evidence that before 
the trial of this case was concluded in the 
Court of Session the D. I. G. rewarded all 
the police witnesses and two outsiders, 
namely, Mohammad Rafiq.P. w. if) and Sul. 
tan Ali, P. w. 25. The date when the reward 
was distributed is not apparent from the 
record, but it certainly was before the trial 
was concluded. P. W. 37. M. Ghulam Ahmad, 
station officer of Nawabganj, has made the 
following statement : 

From the Reward Gr.ant Fund. D. I. G. sanc- 
tioned the reward of Rs.lOO to the head-coiiatablo. 
Rs. 50 to e.ach constable and Rs. 10 to each of the* 
chaukidars. Sultan Ali and Hafiq. 

Tlio word ‘sanctioned" used hy the learn- 
ed Judge is not accurate. The Urdu record 
allows that the D, I. G. distributed the 
amounts himself. Durga Din constable, 
r. w. 2f), admits that ho received a reward 
of Its. 50 in this case. This action of the 
authorities has given a chance to the de. 
fence to urge that the evidence of the wit- 
nesses who received rewards should not bo 
jaccopted as it is tainted. It is regrettable 
ithab the distribution of the rewards was 
iHot delayed till the decision of the case. 
Such an action is calculated to prejudicially 
affect the fair trial of the caso against the 
jaccused and wo cannot help expressing our 
disapproval of the distribution of rewards to 
police and other witnesses before Courts of 
law had finally pronounced judicial findings. 
\\o confess wo have not in our experience 
come across such action before, and wo de- 
sire to lay down for future guidance that 
similar action repeated in future may load 
to a large body of otherwise good ovidonco 
being eliminated altogether from considera- 
tion. Having regard to the circumstances of 
this case wa are compelled to treat the ovi- 
donee of such witnesses as auspicious and 
tainted. 

In this case the action of tlie police in 
firing on the mob is challenged. The defence 
urged that Durga Din constable was not in 
Nawabganj on 29th January 1910. He had 
gone out and returned on 30th January as 
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the entry in the general diary shows, 
bultan All and Mohammad Rafiq, who were 
two independent witnesses, have not shown 
any act of bravery, and it is difficult to 
understand why they were rewarded. Sultan 
Ah. who IS a postman, sent a petition, 
Ex. 2, to his superior officer in which be 
stated that about 2 p.m. when he started 
for the post office and came out of his 
house he saw a mob and rushed back to his 
house and locked himself in. According to 
this he cannot be said to bo an eye-witness 
and yet we find that he has given a long 
statement in Court, and identified a large 
number of accused persons as rioters. It is 
unfortunate that Ex. z was not put to the 
witness in cross examination as the defence 
did not know about it until he bad been 
examined, and it is doubtful whether it is 
admissible in evidence, though an attempt 
has been made to prove it by the evidence 
of Kunj Behari Lai, n. W. 8, only. We do 
not propose to make use of ex. z for the 
purposes of this case and have referred to 
it only incidentally. If the evidence of the 
seven i)olico witnesses and Mohammad Rafiq, 

I’, w. If,, and Sultan Ali, i\ \v. 25, is rejected 
as tainted, as we hold it to be. the case of 
the prosecution becomes very weak, and 
certainly the serious charge of assaulting 
the police while in discharge of their duty 
cannot be maintained. 

(3) Some of the important witnesses have 
not identified the accused on the spot. On 
the other hand there are some witnesses 
who have identified the accused among the 
rioters. The prosecution have examined no 
less than 35 witnesses in this case. Wo shall 
first take up the charge under S. 332/149, 

I. P. C., which arose out of the second 
incident as groat stress has been laid upon 
it by the learned Assistant Government 
Advocate. His contention is that there is 
overwhelming evidence against each of the 
accused, and the learne<l Judge has wrongly 
and without sufficient reasons rejected this 
evidence. [His Lordship then examined the 
evidence and hold that the charge against 
the accused under S. 332/149, I. P. C., was 
not proved. The judgment then proceeded.] 
There can be no doubt that there was a 
riot, (though the number of the rioters has 
been greatly exaggerated by the witnesses), 
that the houses were burnt, that the common 
object of the rioters was to forcibly take 
away the cows, and in the prosecution of 
their common object they caused simple 
and grievous hurt. It was strongly urged 
by the learned counsel for the defence that 
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tho police fired indiscrimioatoly and injured 
a large number of persons who were either 
sightseers or passers-by, and in order to 
justify their action they have falsely stated 
that when the mob was at a distance of 4 
or 5 paces they fired in self-defence. ^^6 
are not holding an inquiry into the conduct 
of the police, but tho evidence and the 
oiroumstances of the case make it very 
improbable that the firing was resorted to 
by the police when tho mob was at a 
distance of 4 or 5 paces. [Uis Lordship re- 
ferred to such evidence and circumstances 
and proceeded]. The evidence as to the 
number of rioters is confiioting. Some wit- 
ne^es put it down to lOOor 150. Durga Dio. 
p. \v. 26, puts it down to 200 or 250. Accord, 
ing to Mohammad Rafiq, P. lO, ho saw 
100 Hindus going towards Gojai’s house. 

1 ’. W. 17, Ibrahim, stated that be saw 30 or 
32 men with 2 Nagas coming from the side 
of the Sugar Mills but according to him tho 
crowd swelled later in the ba/.ar to 100 or 
150 moo. The learned Judge has found that 

tho orlgluftl party ol tho rioters consUtod ol mom- 
bora not more than 50 and loss than 20 and that 
of them 12 or 1C nero armed. 

After considering all the evidence we are 
inclined to take the view that the number 
of rioters did not exceed 60 or thereabout. 
Tho charge under S. 436/149, I. P. C., may 
bo di9ix)3ed of in a few linos. We are of 
opinion that the common intention of all 
the accused was not to burn tho houses. 
There is definite evidence that at tho insti- 
gation of one man (Gobardhan), Lacbhman 
and Ram Khelawan set fire to one of the 
chhappars. In our opinion no common in- 
tention is proved, and all tho accused cannot 
bo convicted under S. 436/149, I. P. C. This 
charge against the present accused must fail. 
As regards the first incident which furnishes 
tho basis for tho charges under ss. 117, 323/ 
119 and 325/149, I. P. C., tho prosecution 
relied upon tho evidence of Mcbammad 
Ishaq alias Gojai, P. W. l, AU Ra/a, p. W. 3, 
and Noorullab, P. W. 10. According to their 
evidence. Ram Milan accompanied by ano- 
ther Hindu, whom tho witnesses were not 
able to identify, met Gojai, his cousin Abdul 
Rahim, AU Raza and his son Roshan in tho 
bazar at li A.M., on 29th January 1940, while 
they were proceeding to Gojai's house with 
the four cows purchased by Gojai from Ali 
Raza. Ram Milan is alleged to have told 
Gojai and his party that he should not 
slaughter cows else he would be beaten and 
his bouse will be burnt. Abdul Rahim and 
Roshan have not been produced and the 


only witnesses to this particular incident 
are therefore Gojai and Ali Raza. [After 
referring to the evidence of these witnesses 
his Lordship hold that tho charges under 
S 3 . 147, 323/149 and 325/149, Penal Code, were 
not brought homo to the accused. The 
judgment then i)roc 0 oded.] There is no 
doubt that 13 persons were injured on the 
complainant's side, including the police 
party, out of whom one, namely Mt. 
Shubratan, P. W. 5. received grievous hurt. 
There is however no satisfactory evidence 
on the record to show as to who wore the 
assailants of the injured persons. 

We have already dealt at some length 
with the ditliculties which confronted us in 
accepting the evidence of a number of pro- 
secution witnesses. The evidence of these 
witnesses was disbelieved by tho learned 
Assistant Sessions Judge on material points 
against tho other accused persons against 
whom DO appeal has been filed by the Pro- 
vincial Government. Wo find it hard to 
believe that important prosecution witnesses 
such as Mohammad Taqi, P. W. 8 , Noorullah, 
P. W. 10, Allah Bakhsh, P. W. 12 and Hasan 
AU, P. W. 13 could possibly have missed 
identifying the present four accused who 
were undoubtedly the ringleaders among tho 
rioters according to the prosecution case. 
Mohammad Taqi identified Ram Milan and 
Gaya Prasad besides four others, but he did 
not identify Hira Singh and Har Prasad 
Singh. In this statement Exs. A and B re- 
corded by tho Sub-Inspector on I5th April 
1940, ho did not mention Gaya Prasad Singh 
but Ram Milan only. Noorullah, P. W. lO, 
who, according to the prosecution evidence, 
witnessed the advent of Ram Milan and 
Hira Singh and the removal of the cows by 
them, was unable to identify them. Allah 
Bakhsh. P. W. 12. mentioned only the name 
of Ram Milan but admitted that he was 
unarmed. Heappears to bear some ill-feeling 
towards Ram Milan on account of the fact 
that the latter did not pass his cart of sugar- 
cane about one or one and a half months 
before the occurrence and this led to a fight 
between the two. Hasan Ali, P. W. 13, ad- 
mits that all the 43 accused have been 
known to him from before the occurrence 
but he did not notice them among tho rioters 
with the exception of six persons other than 
the present four accused. Although these 
prosecution witnesses are alleged to have 
identified some out of the rioters in the 
crowd, it is at least remarkable that they 
failed to notice all the four accused who 
admittedly took a prominent part in the 


492 Oudh 

riot. The prosecution evidence as a ^hole 
does not in our opinion establish beyond 
reasonable doubt the participation of any of 
the four accused. We do not therefore find 
it possible to hold that the present accused 
are guilty either of a charge under S. 147, 
Penal Code or the charge under S. S 23 / 149 . 
Penal Code. 

As regards the charge under s. 325/149, 
Penal Code, Mt. Shubratan, P. w. 5, no doubt 
received grievous injuries. She deposes to 
have seen Ali Raza, Roshan, Abdul Rahim, 
Gojai and Noorullah injured and bleeding 
at the door of their bouses. She also deposes 
to have seen Kholawan and one other man 
set fire to Gojai’s house. She herself was 
beaten by Ram Shankar accused with lathis 
at her house and Kedar Natli accused set 
fire to her house. She identified eight per- 
sons out of whom one was Gaya Prasad. 
Her son Mohammad Yasin, p. \v. c. did not 
identify Gaya Prasad but identified Ilira 
Singh. No appeal has been filed against 
Ram Shankar or Kedar Nath. No part is 
alleged by these witnesses to have been 
assigned to Gaya Prasad and Ilira Singh. 
In the absence of satisfactory or reliable 
evidence to connect any of the accused with 
complicity in the crime of committing riot 
and causing simple and grievous injuries wo 
are driven to the conclusion that the case 
against the accused is not free from reason* 
able doubt and tlio learned Assistant Ses- 
eions Judge was justified in giving the 
benefit of the doubt to the accused and 
acquitting them. We therefore hold that 
the charge under s. 325 / 149 , Penal Code also 
is not substantiated. Nothing turns upon 
the third incident which merely relates to 
the investigation of the case by the station 
officer. As the prosecution evidence in the 
case in our opinion does not satisfactorily 
establish the charges against any of the 
accused, it is not necessary to deal with the 
defence evidence. 

Before taking leave of this case we 
should like, however, to observe that the 
learned Assistant Sessions Judge's approach 
to the consideration of the prosecution ovi- 
dence does not commend itself to us. While 
dealing with the evidence of each prosecu- 
tion witness the learned Judge lias un- 
necessarily introduced the defence evidence 
and has rejected the prosecution evidence 
largely because in his opinion the defence 
evidence established the innocence of the 
accused. The learned Judge should, in our 
opinion, have examined the prosecution evi. 
dence witness by witness on its own merits 
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and rejected it, if upon a careful analysis 
and scrutiny of the evidence he found that 
It was not true or reliable to support the' 
prosecution case. Instead of examining thel 
prosecution evidence on its intrinsic worth! 
the learned Judge tested its trustworthinessj 
in the light of the defence evidenco, and 
here we think the procedure adopted by 
him was not justified. The result is that we 
dismiss the appeal against all the accused 
including Hira Singh, although the latter 
has not been apprehended and hag not been 
reprosented before us. We direct that they 
be set at liberty forthwith unless wanted in 
connexion with some other matter. 

k.s./r.k. Appeal dismissed. 
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Bennett and Ghulam Hasan JJ. 

Mt. Akhtar Banu Begam 

Defendant — Appellant 

V. 

M. Kanhaiija Lai and another 

Plaintiffs — Respondents. 
Secoud Appeal No. 123 of 1938, Decided on 2Sth 
April 1941. against decree of Addl. Civil Judge, 
Ilardoi, I)/- 27tb January 1938. 

* Mussalman Wakf Validating Act (1913), 

S. 3 — S. 3 is not exhaustive — Wakf providing 
for maintenance of servants is perfectly valid. 

The purposes specified in 6. 3 are by no means 
exhaustive. The words “among other purposes'* 
in 8, 3 themselves unmistakably suggest that a 
wakf can bo made for purposes other than those 
described in S. 3. A wakf providing for mainten- 
anco in favour of servants is perfectly valid under 
the .Mabomodan law. There is nothing in Act C of 
1913 which invalidates any such wakf : (’32) 19 
A I R 1932 All 248 ; (’29) IG A I R 1929 Oudh 
225 (FD); (*29) 16 A I R 1929 Oudh 25 and 22 Cal 
619 (FC). Rel. on ; (’32) 19 A I R 1932 P C 81 
and (’32) 19 A I R 1932 Oudh 71. Expl. 

[P 493 C 21 

r. N. Chnudhri — for Appellant. 
li. N. Shuhla — for Respondents. 

Judgment. — This is a second appeal 
which has been referred to a Bench by the 
Honourable the Chief Judge under S.i4 (2), 
Oudlt Courts Act, for decision. This defen- 
dant's appeal arises out of the judgment and 
decree, dated 27 th January 1938 , passed by 
the Additional Civil Judge of Hardoi, up- 
holding the judgment and decree passed by 
the Munsif West of the same place decreeing 
the plaintiCfs' suit. In order to understand 
and appreciate the question involved in 
the appeal the material facts, which are 
few and simple, may be shortly stated. 

One Syed Ali Hasan, taluqdar of Bilgram, 
the appellant’s father, executed a deed of 
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wakf on 9th January 1921, in respect of his 
property whereby he granted maintenance 
allowances to his children and also made 
provisions for the payment of Bs. IG p.m. 
to plaintiff l and Rs. 4 p.m. to plaintiff 2. 
Plaintiff 1, M. Kanhaiya Lal. was a ziledar 
of Syed AH Hasan, while Misri Lal, the 
husband of plaintiff 2 , was also employed 
under him. Under the deed of wakf Syed 
Ali Hasan constituted himself as the first 
mutwalli and after him bis daughter, the 
defendant-appellant. The plaintiffs brought 
a suit claiming arrears of maintenance aU 
lowances from 1st April 1936 to the end of 
March 1937. The defendant admitted the 
execution of the deed of wakf and further 
admitted that she bad not paid maintenance 
for the period sued for. She however denied 
the liability for the payment of mainten. 
ance allowance to either of the two plaiu- 
tiffs. She further alleged that plaintiff i had 
by exercise of undue influence over her 
father, who was an old man, got the pro- 
vision for maintenance fixed in favour of 
plaintiff 2 . It was also pleaded that the 
maintenance allowance was liable to reduc- 
tion on the ground of diminution of profits 
owing to remissions. In reply the plaintiffs 
pleaded that the dofendant was barred by 
res judicata from raising the plea that plain- 
tiff 2 was not entitled to maintenance, as 
she bad already agreed to pay mainten- 
ance to her in a previous suit. The trial 
Court held that the provision for the 
payment of the maintenance allowance to 
plaintiff 2 was not invalid and unenforce- 
able. He also held that the previous decree 
passed against the defendant in favour of 
plaintiff 2 operated as res judicata. The 
trial Court further found that the main- 
tenance for the plaintiffs was not liable to 
reduction and decreed the suit. The learned 
Additional Civil Judge in appeal differed 
from the view of the trial Court on the 
question of res judicata, but agreed with 
him upon the other points, and dismissed 
the appeal. In second appeal to this Court 
all the pleas raised by the defendant have 
been repeated in the grounds of appeal to 
this Court. 

The learned counsel on behalf of the 
defendant-appellant has, however, confined 
bis arguments only to one point, namely 
that the provision for the payment of main- 
tenance allowances to the plaintiffs in the 
deed of wakf contravened the provisions of 
S. 8, Mussalman Wakf Validating Act, (Act 
C of 1918) and was, therefore, invalid and 
unenforceable. We are of opinion that this 


contention is unfounded and must be rejec- 
ted. It is argued on behalf of the appellant 
that under S. 3, Mussalman Wakf Validating 
Act, a wakf could be made for the main- 
tenance and support of the settlor and not 
strangers or persons who are not members 
of bis family. The preamble of Act 6 of 1913 
shows clearly that the object of the enact- 
ment was to remove the doubts wbicb had 
arisen regarding the validity of wakfs, crea- 
ted by persons professing the Mussalman 
faith in favour of themselves, their families, 
children and descendants and ultimately 
for the benefit of the poor or for other reli- 
gious, pious or charitable purposes. Sections 
of the Act opens with the words ; 

It bball bo lawful for auy poreon professing tbo 
Mussalman larth to crc.ito u wakf wbi<'b in all 
other respects is in accordance with the provisions 
of Mus.salman law, for the following among other 
purposes. 

Among the purposes specified are those 
relating to the maintenance and sup|)ort 
wholly or partially of his family, children 
or descendants, and in the case of a Hanafi 
Mussalman, also for his own maintenance 
and support during his lifetime or for the 
payment of bis debts. The language of S. 3 
of the Act loaves no room for doubt what-j 
over that the specified purposes are by no 
moans exhaustive. As a matter of fact the 
words “among other purposes" themselves 
unmistakably suggest that a wakf could be 
made for purposes other than those des- 
cribed in 8. 3 of the Act. These purposes, 
according to the definition of the word ‘wakf’ 
in S. 2 are purposes recognized by thoj 
Mussalman law as religious, pious or! 
charitable. 

There are ample authorities in support of 
the proposition that a provision for the 
maintenance of servants is a valid object of 
a wakf. A Bench of the Allahabad High 
Court in 54 ALL 455^ held that "a provision 
for the salary and pension of servants is a 
valid object of wakf.” Reliance in support 
of this proposition was placed by the learned 
Judges on Ameer Ali's Mahomedao Law, 
Vol. 1, p. 27G, Edn. 4, and Tyabji’s notes 
under S. 457 of his book on Mabomedan Law, 
Edn. 2, where even strangers are mentioned 
as objects of bounty, and dependants and 
servants are specifically mentioned as per- 
sons for whose maintenance provision can 
be made in a wakf. Reference may also bo 
made to Wilson's Anglo-Mahomedan Law, 
Edo. C, para. 322 at p. 853, where it is laid 

1. (’82) 19 A 1 B 1932 All 248 : ISG I C 619 : 54 

All 456 : 1932 A L J 171, Abdul Wubab v, Mt. 

Sughca Begum. 
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down that all works of religion, charity, or 
public utility, not condemned by the Maho- 
medan religion, are proper objects of wakf. 
Reference may also be usefully made to a 
Full Bench decision of this Court reported 
in 4 Luck 429,^ where it was observed that 
the signification of ‘charity' is very wide in 
the Mahomedan law generally, and provi. 
sion for the maintenance of one's kindred, 
dependants, servants and persons occupy, 
ing similar positions in relation to the wakif 
is 'charity' in the eye of Mahomedan law, 
and a wakf made in favour of any such per- 
son or class of persons is a valid wakf. 

There is no doubt therefore that a wakf 
providing for maintenance in favour of 
servants is a perfectly valid wakf under the 
Mahomedan law. There is nothing in Act 
i» of 1913, which was passed in special cir- 
cumstances to bo stated hereafter, which 
invalidates any such wakf. It is not neces- 
sary to refer to the history of the passing 
of the Act (.\ct n of 1013), and we sliall be 
content to refer to a case decided by a 
Bench of this Court in 4 Luck lOi^ at p. io.» 
whore the learned Judges remarked that 
their Lordships of the Privy Council in 22 
1 A 70* had laid down that “under Maho- 
medan law a perpetual family settlement 
expre'^oly made as wakf is not legal merely 
because there is an ultimate but illusory 
gift to the poor,” and refused to a great 
extent to recognize dispositions which wore 
colourable wakfs on the ground that they 
transgressed the law relating to perpetuities. 
It was observed by tlie Bench that Act 6 
of 1913 was passed to protect from attack 
certain wakfs based on grounds of contra- 
vontion of the law relating to perpetuities, 
and that it was intended to expand the law 
relating to the creation of a wakf and not 
to restrict it, and a wakf which would have 
been considered a good wakf before the Act 
was passed could not possibly be considered 
a bad wakf owing to anything contained in 
the Act. Learned counsel on behalf of the 
defendant appellant has referred to two 
cases. AIR 1932 PO 81^ and air 1932 oudh7i® 

2. (’29) IG A I R 1929 Oudh 225 : 117 I C 789 : 4 
Luck 429 : C 0 W N 3IC {F B), Sbabbir Hussain 
V. Ashiq Husain. 

3. (’29) IC A I R 1929 Oudh 25 : 113 I C 494 : 4 
Luck 101 : 5 0 W N 980, Imdad Ali v.Asbiq AJi. 

4. (’95) 22 Cal G19 ; 22 I A 7G ; 6 Sar 572 (P C), 
Abul Fata Mahomed Isbak v. Rosamaya Dhur. 

5. ('82) 19 AIR 1032 P 0 81 : 136 I C 464 : 64 All 
93 : 69 1 A 74 (P C), Obulam Mohammad t. 
Obulam Husain. 

6. (’82) 19 A I R 1992 Oudh 71 : 185 I C 972 : 7 
Luck 900 ; 6 OWK 1302, Sheikh Ramran v. 
Mt. Rabmanl. 


in support of his contention. He relies 
on a passage in the former case at p. S6 to 
the effect that : 

It is admitted that a trust for slaves and depen- 
dants is not within tho terms of the WakfValldat- 
ing Act 6 of 1913, and it is, therefore, unnecessary 
to consider theeffect of Act 32 of 1931, which pur- 
ports to give retrospective efleet to tho Act of 1913. 

This observation lends no assistance to 
the appellant’s case. That was a case of a 
will and not of a wakf, and the Question 
whether a provision in favour of servants 
was valid or not in view of the terms of S. 3 
of Act G of 1913 did not arise for decision. 
The learned counsel for the appellant also 
relies on a passage in AIR 1932 oudh 71® at 
p. 75 where it was observed that 
that part of tho wakf which provides for enjoy- 
ment of a portion of the profits of the estate by 
Muhammad Muetafa after the death of Rabmani 
Bibi is invalid for the reason that iMuhammad 
Mustafa cannot be treated to bo a member of the 
settlor’s family. 

It appears from the facts of that case 
that the wakf was made with a view to 
maintain the children and enforce certain 
religious objects and charitable purposes 
laid down by tho settlor. Mt. Rahmani Bibi, 
the widow of tho settlor, was to remain in 
possession of one-third share of tho profits 
as a mutwalli, and after her death ono-balf 
of that one-third shall be possessed by 
Muhammad Mustafa, the son of Rabmani 
Bibi by a previous husband. The observa- 
tion quoted above, therefore, related to the 
interest of Muhammad Mustafa, which the 
loarocd Judges observed could not bo given 
effect to. They, however, qualified their 

observation by the statement that 
the que^^tion will arise after tho dc-ath of Rabmani 
Bibi ns to wbotber thobonofits allottod to Muham- 
mad Mustafa should go to the hoir of tho settlor 
or be captured by tho objects, immodiato and 
ultimate. 

In any view of tho matter the passage 
relied upon is no authority for the proposi- 
tion that it is not open to a settlor under 
the Mahomedan law to make provisions in 
favour of his servants, on account of any 
prohibition, express or implied, contained in 
8. 3 of Act C of 1913. We are satisfied, there- 
fore, that the decision of the lower appel- 
late Court upon this point is correct and 
must be maintained. Learned counsel on 
behalf of the plaintiffs, respondents, besides 
supporting the judgment of the lower appel- 
late Court on points, which bad been de- 
cided in plaintiffs' favour, also urged that 
the defendant was barred by the principle 
of res judicata from reopening the question. 

In the view we have taken upon the mam 
point arising in the case we do not consider 
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it necessary to pursue this point. The 
appeal, therefore, fails and is dismissed 
with costs. 

G.N./R.k. Appeal dismissed. 

(28) A. I. R. 1941 Oudh 498 

Yobke J. 

AtiuUah Khan — Applicant 
In re 

Aman Ullah Khan and others — 

Defendants — Appellants 

V. 

Abdul Hakim Khan and others — 

Plaintiffs — Respondents. 

Migc. Application No. 97 ol 1041, Decided on 9tb 
May 1941, from order of HiRb Court, D/- 22od 
January 1941. 

Civil P. C. (1908), O. 22, Rr. 10 and 4-0. 22, 
R. 10 contemplates application by successor- 
in-lnteresi — Appellant allowing opportunity to 
apply under O. 22, R. 4 to go by owing to negli- 
gence — Appeal against deceased respondent 
abating — Application to substitute transferees 
of deceased is not maintpinable under O. 22, 
Rule 10. 

Order 22, Rule 10 contemplates an application 
by the Buccessor-in-intcrest and not an application 
by the opposite parties to the suit or appeal that 
is the parly wbo Is not the assignee or the person 
in wboie favour an interest has been created. An 
appellant wbo allows bis opportunity to apply 
under 0. 22, R. 4 to go by owing to ncgligenco 
cannot maintain an application under 0.22, R. 10 
for the eubstiluliOD of tbc traniiferces of the de- 
ceased respondent : ('34) 21 A I R 1934 Lab 190; 
(’34) 21 A 1 K 1931 All 442 and ('36) 23 AIR 193G 
Oudh 224, Tltl. on; (’30) 23 A I R 1936 Pat 420, 
Exi)l. and Approved'. (’36) 22 A 1 R 1935 Lab 31G 
und (’38) 25 AIR 1938 Mad 757, He/. 

„ . fP 490 0 1,2] 

Siraj Husain — (or Applicant. 

ilohanted Ayub — for Opposite Parly No. 1 and 
Maqbul Abmad Kbaii, Siraj Abmad Khan 
and Maqbool Abmad Khan. 

Order. — This is an application on behalf 
of the appellants purporting to be under 
O. 22, R. 10 for the removal from the array 
of parties, of respondent, Dost Mohammad 
Khan admittedly dead more than three 
months prior to the application and the 
impleading in his place of Maqbool Ahmad 
Khan and Siraj Abmad Khan in favour of 
whom it was said that a transfer had been 
made by way of an oral gift in the year 
1935, and mutation effected on the basis of 
the oral gift in or about the year 1936 . 
The ground on which the application was 
made at this particular stage on 29 tb Janu. 
ary 1941 in second appeal was stated in 
para, c of the application, in which it was 
stated that the applicant came to know 
last week that the names of Maqbool Ahmad 
Khan and Siraj Abmad Eban were not on 


the record and hence this application for 
substitution was made. The occasion and 
ground of making the application is itself 
most illuQ]inatiog, because it is not really 
the fact that the oral transfer and the 
mutation wore unknown to the applicant, 
appellant but that ho only came to know 
recently that the names of the transferees 
were not on the record. If he was not aware 
of that fact, it could bo only because of his 
own negligence. 

Now the position is this. This is a second 
appeal in a suit which began in the year 
1932. The case went up in appeal and came 
before this Court in second appeal in tlio 
year 1036 when the suit was remanded to 
the trial Court for rehearing. It is not quite 
clear in what Court tlie suit was when the 
oral transfer was made, but at any rate it 
was made at a stage long prior to the insti- 
tution of the present second appeal on 20 tb 
April 1988. The question is wliebher the 
present application under o. 22, R. 10 is at 
all maintainable. It is contended on behalf 
of the opposite parties that the application 
now made in this Court in respect of a 
transfer which took place long ago at a 
stage when tlie case was, so far as appears 
from the record, not before this Court is 
not maintainable and reliance has been 
placed on a Lahore case in A l R 1934 Lah 
190‘ in which it was held that 
an appellant should not, after the appe.al has 
abated (or not bringing the leg.il representatives on 
record, bo allowed to bring the transferee of tho 
defendant on the record when be was not impl&i. 
ded as a defendant though the plaintif! came* to 
know of the transfer during tho pendency of the 
suit, and was not given an opportunity of defend- 
ing the suit. 

Relianco was also placed on a similar 
decision In A i R 1334 ALL 142,^ in which it 
was held that 

whore the assignment in favour of tbc applicant 
has been made during the pendency of the salt in 
the Oourt below and not during the pendency of 
the appeal, the appellate Court has no jurisdiction 
under R. 10 to implead tho applicant as a party to 
the appeal. It is immaterial that the suit is a 
mortgage suit. 

It was also held in the same caso that 
it is not permissible to invoke tho inherent juris- 
diction of the Court as dehnod by S. 151 in cases 
where the applicant has bis remedy provided else- 
where in the Code and has neglected to avail bira- 
eelf of it. 

The same view has been taken in this 
Conrt in A I R 1936 oudh 224* in which the 

1. (’34) 2rA I R 1934 Lah 190 ; 149 10 11^. 
Gbulam Rasul v. Ramun Mai. 

2. (’34) 21 AIR 1984 All 442 : 149 1 C 970 ; 1934 
A L J S32, Pbul Cband v. Tahir Uueain. 

3. (’36) 23 A I R 1986 Oudh 224 : 160 I C 801 : 
1986 OWN 188, In re Rana Umanath Bux. 
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decision in the Allahabad case was follow* 

ed. Learned counsel for the applicant has 
urged that this matter was really decided 
on another ground and the reference to the 
view taken in A I R 1931 ALL 442^ and its 
soundness was more or less obiter, nonethe- 
less it appears to me that I am bound by 
it. The position as it appears to me to bo 
in the present case really is that the appal- 
lant has allowed his appeal against Dost 
Mohammad Khan to abate. It may bo the 
fact that ho could at any time within three 
months of Dost Mohammad Khan’s death 
which took place on 17th July last have 
applied under 0. 22 , R. 4 and got substitu- 
tion made of the legal representatives of 
Dost Mohammad Khan, but this he did not 

do, and he is in the position that his appeal, 
so far as it affects the case of Dost Moham- 
mad Khan, has abated, and it has therefore 
also abated so far as it may affect tlio case 
of any transferees of the same Dost Moham- 
mad Khan. It does not appear to me that 
it is competent for the appellant, having 
allowed his opportunity to apply under 
0 . 22, R. 4 to go by owing to negligence, to 
'fall back on O. 22. R. lO. There may cer- 
tainly bo cases in wbicli it is legitimate for 
one party to apply under R. lO for substitu. 
tion in tlio ranks of the opposite parties, 
but that is not speaking generally the pur- 
pose of R. 10 . Kule 10 provides that 

io other C.1BGS of an aHsif^niDCat, creation or dbvo- 
lution of any interest during tbo pendency of a 
suit, tbo suit may, by leave of the Court, bo con- 
tinued by Of .against tbo person to or upon whom 
such interest has conso or devolved. 

In ordinary cases of devolution by death 
0 . 22. R. 4 applies. In cases of assignment, 
creation of an interest or devolution of an 
interest other than by death, it would uor- 
mally be the party in whose favour the 
assignment has been made or the interest 
created or bad devolved, who would apply 
under R, lO. There is no need for any such 
application on the part of the opposite party, 
that is the plaintiff, if tbo assignment affects 
the interests of the defendants or the defen- 
dants if it affects the interest of the plain- 
tiff. In the case of a transfer during the 
pendency of a suit the transferee whether 
he be the plaintiff or the defendant is ordi- 
narily bound by the result of the suit and 
R. 10 has been framed in the interests of 
the party in whose favour an assigoment 
has been made to enable him either to pro- 
secute or to defend the suit in view of the 
possibility, not to say the probability, that 
the assignor will not after the assigoment 
be so interested in prosecuting or defending 


the suit. In his notes under R. lO of 0. 22, 
Mr. Aiyar remarks that 
Rule 10 empowers the Court to give leave to a per- 
600 who has taken an assignment from a party 
(ox hypothesi a party already on the record) to 
continue tbo suit. 

In my opinion speaking generally it is 
difl5cult to imagine a case in which it would 
be open to the opposite party, that is the 
party who is not the assignee or the person 
in whose favour an interest has been created 
to apply for substitution under r. io. Learn- 
ed counsel for the respondents relied upon 
AIR 1935 Lah SIG* in which it was held 
that “where a mortgagor has been adjudi- 
cated an insolvent, the receiver is a neces- 
sary party to enforce the mortgage." This 
is rather of the nature of the exception 
which goes to prove the rule, and in any 
case the decision was relied upon mainly 
for the view that for an application under 
R. 10 of 0. 22 there is no limitation. Reference 
was also made to A I R 1938 Mad 757,® in 
which it was held that 


tbo term ‘suit’ iu 0. 2-2, R. 10 iucludos an appeal 
aud eecond appeal following ou decree and the 
clause 'the suit may, by leave of the Court, bo con- 
tinued’ in 0. 22, R. 10 moans also that tbo appeal 
and tbc second appeal arising under tbo decree in 
tbo suit may bo continued by or against tbo person 
who Las acquired tbo interest. 

I am not clear how learned counsel was 
seeking to interpret this decision which, so 
far as I am able to see, docs not affect the 
present case. He was inclined to argue that 

R. 10 implies that io cases of an assignment 
during the pendency of a suit tbo appeal 
may by leave of the Court be cootinuod, 
but that is contrary to the accepted view of 
this Court. Learned couusel also relied on 

A I R 1930 Fat 420.® in which it was bold that 
no doubt 0. 22, R. 10 gives tbo Court a dlscrotion 
in allowing or refusing an applic.ation by tbo suc- 
cossors-in-intorcst to continue the litigation, but 
leave should not bo unreasonably refused. 

But this very decision supports the view 
which I have already expressed that R. 10 
of 0. 2-2 contemplates an application by the 
successor-in-interest and not an application 
by the opposite parties to the suit or ap- 
peal. Id my opinion therefore the present 
application was made under R. 10 of O. 32 
merely with the object of enabling the 
appellant to get out of the awkward pM** 
tion io which he stood owing to his having 
failed within three months t o make ^ 

4i (’86) 23 AIR 1985 Lah 816 : 80 P L R 488, 
Karim Bakhsb v. Khosa. ^ 

S. ('38) 25 A I R 1938 Jfad 757 : 178 I 0 205 . 
(1938) 1 MLJ 882, AlagarBaja Narayaw Baja. 

6. (’86) 28 A I R 1936 Pat 420 : 168 I 0 908 
Pat 007 ; 17 P L T 664, Joti Lai 8ah v. Shw- 
dhaj4D PfikSAd. 
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Application for substitution of Dost Moham- 
mad Khan deceased. 1 hold that this appli- 
cation cannot be maintained under R. 10 of 
U. 22 and I dismiss it accordingly. 

o . n ./ r . e . Application dismissed. 

(26) A. I. R. 1941 Oudh 497 

Agarwal J. 

Jagannath Singh and others — 

Applicants 

V. 

Ram and others — Opposite Party. 

Civil Revo. Appln. No. 41 of 1940, Decided on 
80th April 1941, from order of Assist. Collector, 
let Class and 8. D. 0., TarabgsDj,GoDda,D/*lCtb 
March 1940. 

U. P. Tenancy Act (17 of 1939). S. 276— Suit 
under S. 108 (IS), Oudh Rent Act, instituted 
before U. P. Tenancy Act came into force — 
After Act came into force Court dismissing suit 
under O. 17, R. 3, Civil P. C., but restoring it 
subsequently without notice to defendant — S. 276 
held applied — Order restoring suit not being 
appealable to District Judge held not open to 
revision — S. 115, Civil P. C., does not apply. 

The plaintlQ institutod a suit under S. 108 (l.'l), 
Oudh Rent Act, before the U. P. Tenancy Act 
came into force. After the U. P. Tenancy Act camo 
into force the Court dismissed the suit under 0. 17, 
R. 3, Civil P. C., but restored itsubscqueotly with* 
out notice to tbe defendant: 

Held that 8. 27G, U. P. Tenancy Act, applied 
and tbe order restoring the suit not being appeal- 
able to tbe District Judge no revision was main, 
tainable against it. Bectlon 115, Civil P. C., bad 
also no application: (’33) 20 A I R 1988 All 118, 
lUl. on; (’32) 19 A I R 1932 All 273 (FB). Expl. 

[P 497 C 2) 

K, N. Tandon — for Applicants. 

S. N. Srivaslava — for Opposite Party 1 (a), (o) 
and (d). 

Order. — This is an application in revi- 
sioD under s. 115, Civil P. C., against an order 
dated I 6 th March 1940, passed by an Assis. 
tant Collector, first class. The suit was 
brought by the opposite parties under S. 108, 
cl. (i 8 ), Qudh Rent Act, against tbe present 
applicants. The Assistant Collector passed 
the following order on 6 tb March 1940: 

Tbe plaintlQ has failed to summon the relevant 
records to enable tbe patwari to prepare profit 
statement although it was definitely ordered that 
all evidence should bo summoned for today and 
no further adjournment would be allowed. 1 there- 
fore dismiss the plaintiff’s suit for default. 

This order as already stated was passed 
on 5th March 1940, and the order sheet of 
that date shows that tbe CJourt had taken 
action under o. 17, r. 3 , Civil P. C. On icth 
March 1940, the Assistant CoUector made 
tbe following order: "The ex parte order 
dated 5th March 194 O, is set aside and the 
suit is restored to tbe file.” This order was 
1941 0/C3AG4 


passed without any notice to tbe defendants 
who are tbe present applicants and they 
have come up to this Court in revision 
against this order. A preliminary objection 
has been taken that no revision lies. Tbe 
suit was instituted on 16th September 1930, 
when tbe Oudh Rent Act was in force, but 
the U. P. Tenancy Act, was in force on 5th 
March 1940 and ICth March 1940. I think 
this application should be governed by the 
U. P. Tenancy Act. Tbe suit was no doubt 
instituted before the Tenancy Act came into 
force but tbe revisional remedy is not tbe 
right of any party and so it cannot bo said 
that tbe U. P. Tenancy Act, could not 
affect tbe rights acquired by a party before 
it came into force. I think we have to see 
whether tbe revision is maintainable under 
the provisions of the U. P. Tenancy Act. It 
is clearly provided in S. 243 and list l, 
Sch. 2 , U. P. Tenancy Act, that 9. 115, Civil 
P. G., is not applicable to suits or other pro- 
ceedings under the Act. Section 115 under 
which the application has come to this 
(3ourt is therefore not applicable. The ap- 
plicants were expressly asked by the ofiQco 
whether they would like to have the appli- 
cation treated as one under s. I 15 or one 
under 8. 27G, Tenancy Act, and they stated 
that they would like to have it treated as 
an application under 8. 115. Section 27G, 
Tenancy Act, is applicable only when aa 
appeal from an order complained of lies to 
the District Judge. Tbe order complained 
of in this case is dated iGth March 1940 and 
was not appealable to the District Judge. 
A revision is therefore not maintainable. 
This view was taken in A 1 R 1933 ALL 118' 
on an interpretation of 8. 253, Agra Tenancy 
Act, which corresponded to 8. 276, U. P. 
Tenancy Act. The learned counsel for the 
applicant has relied on 1932 R D 293.^ Id 
that case it was held that a revision lies 
from an order of an Assistant Collector 
whether an appeal has been filed before the 
District Judge or not but it nowhere lays 
down that a revision would lie even if the 
order complained of is not appealable to tbe 
District Judge. I think this revision is not 
maintainable under s. 276, U. P. Tenancy 
Act, and 8. 115 does not apply. The appli. 
cation is therefore dismissed with costs. 

G.N./r.k. Application dismissed. 

1. (’33) 20 A I R 1983 All 118: 148 I C 307: 1932 
A L J 1100» Panoa Lai v. Baedoo. 

2a (*82) 19 A 1 B 1932 All 278: 188 I C 663: 54 All 
678 : 1932 A L J 866 : (1982) 1C R D 293 (FB), 
Qobaedhan Das 7. Dau Dayal. 
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Yorke and Agarwal JJ. 

Rdja Sir Mohd. Ejdz Rdsul Khan 
Bahadur — Claimant — Appellant 

V, 

Hakim Saiyid Ali Mohammad and 
others — Debtors — Respondents. 

First Appeals Nos. 101* 105 and 106 of 1937* 
Decided on 16th April 1941, ag<ainst order of Special 
Judge, Ist Grade* Barabanki* D/- 31sfc July 1937. 

(a) Transfer of Property Act (1882), S. 72^ 
Mortgage deed providing for interest at 6 per 
cent, per annum compoundable every six months 
— In default of payment of two instalments of 
interest mortgagee after wailing for two months 
more entitled to take possession of mortgaged 
property — Mortgagor defaulting and failing to 
deliver possession^Sutt by mortgagee for pos* 
session — Mortgagee held entitled to costs of 
suit — Costs of suit held could be recovered in 
proceedings under U. P. Encumbered Estates 
Act. 

The rate of interest tneotiooed in the mortgage 
deed was 6 per cent, per annum compoundable every 
six months, and it was provided that in case two 
instalments of interest were not paid, the mort. 
gageo after waiting (or two months more would be 
entitled to take possession of the mortgaged pro* 
perty. The mortgagors not only defaulted in the 
payment of the instalments of interest but did not 
deliver possession to the mortgagee which they 
were bound to do under the mortgage deed. The 
mortgagee bad therefore to bring suit for possession 
to take possession as mortgagee : 

Held that tbo mortgagee was entitled to the 
amounts spent by him as costs of the suit for pos- 
session inasmuch as they were spent by him to 
make good his title against the mortgagor: ('34) IL 
AIR 1924 Bom 264 and (’16) 3 AIR 1915 Mad 402, 
HeU on. [P 501 C 1) 

Held further that the mortgagee was entitled to 
recover the costs of the suit (or possession in pro* 
cecdings under the U. P. Encumbered Estates Act. 

[P 502 C 1) 

(b) Transfer of Property Act (1882), S« 76 (h) 

Mortgagee in possession suing to recover rent 
from tenants — Mortgagee is entitled to costs of 
rent suits. 

A mortgagee in possession filing suits to recover 
arrears of rent from the tenants is entitled to tbo 
costs of the rent suits: (*14) 1 AIR 1914 Oudh 880. 
liel. on. [P 502 0 2] 

(c) Pleadings — Amendment^Court properly 
allowing defendant to add to bis pleading with* 
out objection by plaintiff — It is too late in 
appeal to object to same. 

Whore tbo Court properly allows the defendant 
to add to his pleading without any objection by tho 
plaiotiO, it Is too lato for tho plaintlQ to object to 
tbo same in appeal. [P 503 G 3] 

(d) Mortgage Mortgagee in possession 

Profits — Collection of— Mortgagee Is entitled to 
10 per cent, of profits as costs of collection. 

A mortgagee in possession in tbo absooco of evl* 
donee la entitled to 10 per cent, of tbo profits of tbo 
mortgaged property os costs of collection : (’35) 22 
AIR 1936 P C 49 ; 8 Cal 883 (PC) and 27 Cal 961 
(PC), on. [P 503 0 13 


(e) U. P. Encumbered Estates Act (25 ot 1934 
as amended by Act of 1939), Ss. 14 (7) Proviso 
and 20A — S. 14(7) Proviso is retrospective. 

Section 20A makes it clear that S. 14(7) Proviso 
is retrospective in its eilect. [P 5 O 8 C 1, 2] 

(f) Mortgage — Interest — Mortgagee making 
himself personally liable— Mortgagee neverthe- 
less can treat interest due as charge on property 
in absence of contract to contrary. 

In the absence of any contract to tho contrary a 
mortgagee is entitled to treat interest due under 
the mortgage as a charge on the property, and tho 
fact that the mortgagor has made himself per* 
sonally liable makes no dilTerenco. Consequently 
in spite of a porsoual liability undertaken by the 
mortgagor to pay the deficiency in profits tho mort* 
gagea in possession is entitled to recover it from tho 
mortgaged property : (’24) HAIR 1924 P C 183; 
(’33) 20 A I R 1933 P C 136; (’28) 15 AIR 1928 Pat 
398 and (’26) 13 AIR 1926 Lah 624, Bel. on ; (’24) 
11 AIR 1924 P C 102 and (’SQ) 19 AIR 1932 Oudh 
255, Disling.; ('19) 6 AIR 1919 Oudh 50, Dissent. 

CP 604 C 1, 23 

M. TTasim, Ali Hasan and Nawab Ali — 

for Appellant. 

Syder Husain and H. H. Zaidi — lor Respom 
dents Nos. 1 to 6 and 8 to 10. 

Judgment. — These are three coDDocted 
appeals, nos. 104, 105 and lOG of 1937. We pro- 
pose to decide them by one judgment. Syed 
Mohammad Askari, Mir Syed Hasan and 
Syed Agha Ali. three brothers, divided their 
;^amindari property by an agreement, dated 
16 th .June 1902, and Syed Mohammad Askari 
got s/Obbs share and the remaining two 
brothers 2/9ths each. On IGbh January 1905, 
all the three brothers executed a mortgage 
deed for RS. 14,000 in favour of Baja Tasad- 
duq Rasul Khan, Taluqdar of Jehangirabad, 
who is now represented by the appellant 
Raja Sir Mohammad Ejaz Rasul Khan 
Bahadur, Kt., 0. S. I. Two villages Daulab- 
pur and Balchhat wore mortgaged in this 
deed. The rate of interest mentioned in tbo 
deed was 6 per cent, per annum compound- 
able every six months, and it was provided 
that in cose two instalments of interest were 
not paid, the mortgagee after waiting for 
two months more would bo entitled to take 
possession of the mortgaged property. On 
3rd February 1906 Syed Mohammad Askari 
executed another mortgage deed in favour 
of the same mortgagee in respect of a share 
in the village Gnthia. The amount borrowed 
was Bs. 20 , 000 , and there was the same con- 
dition of the mortgagee taking possession 
over tho mortgaged property in cose two 
instalments of interest were not paid. 
rate of interest was 6j per cent. Syed 
Mohammad Askari executed another deed 
on 12th September 1911, in which a further 
charge of the amount borrowed under the 
deed of 1906 was created over his share m 
villages Daulatpur and Balchhat. There was 
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default in payment of two instalments, and 
the mortgagee brought two suits for posses- 
sion, one in respect of mauzas Daulatpur and 
Balchhat and the other in respect of village 
Guthia. Suit No. 16 in respect of Daulatpur 
and Balchhat was decreed on 7th April 1924, 
and the other suit in respect of Guthia on 
28th February 1924. The mortgagee obtained 
possession in execution of these decrees on 
15bb May 1924 over Daulatpur and Balchhat 
and on 23rd July 1924 over Guthia. A sum 
of Be. 1276 was awarded as costs to the 
decree-holder in the suit relating to Daulat. 
pur and Balchhat and Bs. C46.2.0 in the 
other suit. The mortgagee was in possession 
subsequent to 15th May 1924 till ejected in 
course of these proceedings. 

Tbreeapplications under S. 4, Encumbered 
Estates Act, were made, one by Syed Agba 
Ali who died during the pendency of the 
proceedings and was liable for 2/9th8 share 
of the money due on the mortgage deed, 
dated ICth January 1905. Another applica- 
tion was made by Hakim Syed Ali Moham. 
mad, one of the heirs of Syed Hasan, and 
he is liable for 2/9th8 of the money duo on 
the mortgage deed dated IGth January 1905. 
The third was made by Mt. Sartaj Fatima 
who is liable to pay l/l2th of the money due 
on the mortgage deed dated ictb January 
1905 and i/lOtb of that due on the deed, 
dated drd February 1900. Raja Sir Moham. 
mad Ejaz Rasul Khan, the heir of the mort. 
gagee, put forward his claim in all the three 
cases. He claimed 2/9tb3 of Bs. 44,000 prin- 
cipal, Bs. 5101.11.0 interest and compound 
interest due on the date he obtained posses. 
sioD, Bs. 1270 costs of the suit for possession 
and interest on the two latter amounts from 
the date bo obtained possession till the date 
of the application amounting to Bs. 4355.10-0 
total Bs. 64, 798.0. Of rom Agha Ali. He claimed 
2/99th8 of this amount from Hakim Syed Ali 
Mohammad. In the case of Sartaj Fatima 
he claimed l/i2th of this very amount. He 
also claimed l/ioth of Bs. 20,000 principal of 
the bond, dated 8rd February 1900, Rs. 2936 
interest and compound interest due on the 
date he obtained possession of Guthia, Rupees 
040.2-0 costs of the suit for possession and 
Rs. 2079-0-9 interest on the two latter 
amounts from the date of his obtaining pos- 
session over Guthia to the date of the appli- 
cation— total Rs. 20.240-2-9. A reply to the 
mortgagee s claim was Bled on behalf of 
Hakim Syed Ali Mohammad in which it 
was stated that the annual iucome of Daulat. 
pur and Balchhat was more than the annual 
interest due on tbo bond of 1905, and so the 


mortgagee must account for it. It was also 
stated that the mortgagee had realized a 
large sum of money by sale of wood, 6sh, 
mango produce and the receipt of nazranas. 
Various other allegations were made which 
we do not think it necessary to state here. 
Similar replies were given by the other 
applicants. The parties in all the cases 
agreed that the three cases should be tried 
together, and the Special Judge accepted 
their request. On I8th September 1930, tho 
following issues wore framed : 

(1) Is tho claimant under the terms of tbs deeds 
of mortgage Ex. A-1 (mortgage of I'jOJIand i;x.A.4 
(mortgage deed of 190C) not liable t -> render ac- 
counts of the profits received by him from tho pro- 
perty mortgaged during the period of hisporaossiun? 

Issues 2 and 3 need not be mentioned. 

(4) Did tho mortgagee fail to let out to fresh 
tenants lands in tho mortgaged villages that were 
given up by old tenants? If so, is be 1U*'1.‘ to bo 
debited in respect of the pro6ts of those hnds in 
taking accounts'? 

(5) Is tho mortgagee entitled to ch.arge intereston 
sums other than tbo principal amounts advanced 
by him which wore duo and payable by tho mort- 
gagors when the mortgagee took over possession ! 

(6) What sums wero duo to tho claimant from 
the applicants in respect of his share of the debts 
under Exs. A-l and A.4 at tbo date of tbs present 
application 7 

(Oa) Is tbo mortgagee’s claim in respect of thecosts 
docrei^ to him in suits for mortgagee possession 
brought by him barred by the law of limitation .* 

and it was ordered on 23rd April 1937 that 
a commissioner bo appointed to prepare a 
statement of accounts showing the profits of 
various kinds, collected and recovered by 
the mortgagee from the properties mortgaged 
during the period of his possession and the 
charges incurred by him. The parties were 
ordered to produce a sketch form of state- 
ment showing the various heads of income 
and expenditure which the commissioner 
should consider. The commissioner sub- 
mitted his report on 15th January 1937. Tho 
parties filed objections to that report. The 
Special Judge then proceeded to determine 
the issues framed by him, and in determining 
issue No. 0 he also considered the commis- 
sioner 8 report and tho objections preferred 
to it by tbo parties. He held that the 
claimant, that is the mortgagee, was liable 
to render accounts of the receipts from tho 
mortgaged property that came into his bands 
during the period of his possession. Ho also 
held that it was not proved that any land 
remained uncultivated owing to tbo negli- 
genco of the mortgagee, that tbo mortgagee 
was entitled to interest which was due 
under the bonds when the mortgagee took 
possession, and that the mortgagee was not 
entitled to tho costs incurred by him in 
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briDging suits for possession nor to interest 
on them. He further held that it was not 
proved that the mortgagee had out any 
trees, and that the mortgagee was entitled 
to 10 per cent, on the collections as collec- 
tion charges and had realized Rs. 75 as nazar 
daura, Bs. CC as nazar shagun, Rs. 144 as 
nazar salana, Rs. 326.8.0 as nazar tasfia 
arazi and for the houses in the abadl and 
Ks. 117-7.0 as bisah dues, (customary dues 
levied from tenants to the extent of one 
quarter of a seer of wheat for every rupee 
of the rent). He was of opinion that the 
mortgagee bad realized nothing on account 
of payal, bbusan and jbankar, etc. Heorder. 
ed the Commissioner to submit a fresh 
report in the light of bis findings and each 
claim be decreed for the amount due with 
interest at Rs. 4.4.0 per cent, per annum 
from the date the mortgagee gives up pos- 
session. The Commissioner submitted bis 
report on 25th May 1937. The Special Judge 
passed a decree on the basis of this report 
but set it aside subsequently on the findings 
that the parties had not been allowed any 
opportunity to file objections to the second 
report, and they had been given that right 
under the order dated 23rd April 1937. The 
Commissioner in bis second report had pre- 
pared an account of village Guthia and in 
doing it bo bad added every year to the 
principal amount the shortage of interest 
that is, the difference between the amount 
of interest and the amount of profits. The 
learned Special Judge held that the mort- 
gagee was not entitled to anything more 
than the profits, even if they were less than 
the amount of interest. He ordered that the 
account be amended, and a decree for the 
amount due be passed. 

Appeal No. 104 has been filed by the mort- 
gagee Raja Sir Mohammad Ejaz Rasul Khan 
Bahadur and is valued at Rs. 41.9.9. Three 
points have been taken by him. The first 
point is that he had incurred Rs. 201.8.8 as 
costs in the rent suit brought by him against 
the tenants and is entitled to Rs. 4.1-3 from 
Hakim Syed AH Mohammad. The other 
point taken by him is that he is entitled to 
recover the proprotionate liability of the 
applicant out of Rs. 1276 incurred by him in 
the costs of the suit for possession. The 
third point taken by him is that he has 
been wrongly made liable for nazrana. The 
respondents have filed cross- objections and 
they are : 

(1) That the Court bolow waa wrong !□ holding 
that tbo appellant waa entitled to 10 p. o. aa cotta 
on collcfltlona, althoogb the actual costs were 


much less; (3) that the Court waa wrong in bold- 
ing that the objeotors were not entitled to credit of 
the arrears of rent which the appellant allowed to 
time-barred; (8) that the mortgagee ought to 
have been made further liable for Rs. 22.8-9 on 
account ofdiflerentkindsofnazaranas, Rs. 172-14.6 
on account of the trees cut by the appellant and 
Rs. 44-2.3 on account of the nazarana of tasfia 
arazi; (4) that the Court below erred in holding 
that they were not entitled to the credit of Rupees 
377-12.6 on account of the land which the appel- 
lant allowed to remain fallow; and (6) that the 
Court below should have allowed future interest to 
the appellant from the date of the application of 
the objeotors and not from the date of the dispos- 
session of the appellant. 


The same points are involved in the appeal 
and the cross-objections in appeal No. 105. 
In appeal No. 106 the appellant has raised a 
further point that the lower Court was 
wrong in not allowing him the amount of 
interest due on the bond of 1906 which was 
not realized by the profits of the property, 
and has also contended that be is entitl- 
od to the costs of the suit for possession 
brought in respect of Guthia. The respon- 
dents have raised the same oross.objections, 
in all the cases. Tbo only difference is about 
the amounts. The respondents did not press 
the objections that the lower Court erred in 
not crediting them with the arrears of rent 
which the appellant allowed to become time- 
barred and in not allowing them credit for 
the land which the appellant allowed to re- 
main fallow. The claim about uazarana was 
also not pressed. The points which we have 
now to determine are: (l) whether the mort- 
gagee is entitled to recover the amounts 
spent by him as costs of the suits for pos- 
session brought by him, (3) is the mortgagee 
entitled to Rs. 201.8-8 as costs of the rent 
suits brought by him, (8) whether the mort- 


gagee received any nazranas, (4) whether 
the mortgagee is entitled to 10 per cent, costs 
of collections, (5) whether any trees were 
cut by the mortgagee, (6) whether the mort- 
gagee was entitled to interest from the date 
of the application or from the date of the 
dispossession of the applicants, and (7) whe- 
ther the mortgagee is entitled to the portion 
of the interest of the bond of 1906 not paid 
oy the profits of the property. The lost 
point arises in Appeal No. 106 only. 

Point No. 1 : The condition in the mort- 
•age deeds about the mortgagee taking pos- 
lessioo is, . 

hat if lo any year any two iDslalmente oip«- 
Us (Intereet) are not coneooutivoly paid by u*. we 
nortgagore. to the mortgagee, and w fall » IPy 
;ho amount In a lump sum by the end of the y»f. 
;hen the mortgagee after waiting for two 
nore shall have power to take poeseeslon of the 
property mortgaged through Court and we. the de- 
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clarantB, shall get mutatioQ of names effected in 
the name ol the mortgagee! In ease of default the 
ZDOttgagee may him&eU got mutatioD ot Dames 
eSooted in bU favour, aod the amount of ioterost 
falling in arrears baviog boon included io the 
principal, interest at the said rate shall be paid 
thereon also* 

There was admittedly default in the 

payment of interest, and the mortgagee 

brought two suits for possession and stated 

that the mortgagors had not paid interest 

towards the instalments of December 1922 

and June 192S and did not deliver possession 

in spite of repeated requests. It appears 

that the mortgagors not only did not pay 

the instalments but did not deliver posses. 

sion to the mortgagee which they were 

bound to do under the mortgage deeds. The 

mortgagee bad therefore to bring suits for 

possession to take possession as mortgagee. 

Under 8.72, T. P. Act, a mortgagee can 

spend such money as is necessary for mak. 

iog bis own title to the mortgaged property 

good against the mortgagor. Wo think that 

the amount spent by the mortgagee io get- 

ting decrees for possession was spent to 

make good his title against the mortgagor. 

It appears that be is entitled to these costs 

under the law in England. Paragraph 616 

of Halsbury's Laws of England, Vol. 23, 

page 413 runs thus. The costs of litigation 

which are allowed include the following : 

U) . . . . ( 2 ) costs incurred in obtaining pos. 

session of the mortgaged property. Thus the 

mortgagee is allowed expenses of taking pos. 

session and the costs of an action to recover 

possession of the mortgaged property, and 

these may be included in his accounts as 

'just allowances' without special mention in 

the order. No direct Indian ruling has been 

brought to our notice, but the principle is 

laid down in some cases. It was observed in 

air 1924 Bom 264,^ that there is no rea. 

son to think that the law in India is di£f. 

orent from the law in England, and 

a mortgagee U allowed proper costs, charges and 
expenses incurred by him in relation to the mort. 
gage debt or mortgage security including the costs 
of litigation properly undertaken by him. 

The suit for possession was undertaken 
by the mortgagee quite properly, because 
the mortgagor (ailed to deliver possession. 
The mortgagor was himself to be blamed, 
and be should not complain now. In ano. 
ther case, 26 I c 164,^ the mortgagee was en* 
titled to add to the mortgage money the 

1. (’24) HAIR 1924 Bom 264 : 87 I C 129 : 28 
Bom L R 089, Nadorihaw Beriarii v. Shirinbal 
Bapuji. 

2. (’16) 2 A I R 1916 Mad 402 : 26 I 0 184, Vara- 
darajulu Chetty v. Dbanalaksbmi Ammal, 


costs incurred by him in defending an un. 
successful suit by the mortgagor. We see 
no reason on principle to differentiate that 
case from the present one. Dr. Ghosh in 
bis Law of Mortgage, vol. l, 5tb Edition, 
p. 573, makes the following observation : 

The mortgagee ia also entitled to spend money 
for Bupporting the mortgagor's title to the proper* 
ty, as well as for establishing bis own security 
against the mortgagor. 

The suit for possession was surely for esta- 
blisbing the mortgagee's security against 
the mortgagor. We aro clearly of opinion 
that the mortgagee was entitled to spend 
money in bringing the suits for possession. 

The next point that arises is whether he 
is entitled to recover those costs in these 
proceedings under the Encumbered Estates 
Act. The Encumbered Estates Act altered 
the ordinary procedure (or recovery of the 
mortgage money. Under s. 14 of the Act all 
the debtors, secured or unsecured, are 
bound to put in their claims, and the Spe- 
cial Judge shall exercise all the powers of 
the Court in which a suit for the recovery 
of the money would lie and shall decide the 
questions in issue on the same principles as 
those on which such Court would decide 
them. The Special Judge shall determine 
the claims and pass a simple money decree 
for the amount found due. Section 18 of the 
Act provides that the effect of a decree of 
the Special Judge shall be to extinguish the 
previously existing rights, if any, of the 
claimant, together with all the rights, if 
any, of mortgage or lieo by which the same 
are secured. The mortgagor also becomes 
entitled to the possession of the property 
under 3.35 of the Act. The effect of the 
Enonmbered Estates Act is that the mort. 
gaged property is redeemed by proceedings 
under it. We think that we should apply 
the same principles which would have been 
applicable, bad a suit for sale, or redemption 
been brought. The amendment of the Civil 
Procedure Code in o. 34, R. 2 and o. 34, R. 7 
by Act 21 of 1921 has made it quite clear 
that before redemption a mortgagee is en. 
titled to costs other than those incurred 
in the suit itself, costs, charges and expenses 
properly incurred by him up to the date 
fixed for redemption together with the in. 
terest thereon. It was also held in the 
Bombay case^ above referred to 
that a mortgagoo ia ontitlod at thetimo of reddmp. 
tiOD to all the coats iocurrod by him io making 
good his title to the property. 

We are therefore of opinion that tbel 
mortgagee is entitled to recover these costal 
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in these proceedings. The costs incurred in 
ithe suits relating toBalchbat and Daulatpnr 
were Rs. 127G. The applicants in Appeal 
NO. 104 are liable to pay 2/99ths of Rs. 1276, 
that is Rs. 25-12.6. The applicants in Ap- 
peal No. 105 are liable to pay 2/9th8 of 
Rs. 1270, that is R8. 283-9-0, The applicants 
in .Appeal No. lOG are liable to pay i/i2 of 
Rs. 1276 that is Rs. 106-5.4, and l/lOth of 
Rs, G46-2.0, that is Rs. 64-9-10. 

Point No. 2. : There is a list on the file 
showing that the mortgagee spent Rs. 201-8-3 
as costs in suits for arrears of rent brought 
by him against tenants. These suits were 
decreed from March 1927 to lOth July 1935. 
The Commissioner states in bis report that 
the mortgagee at a very late stage in the pro- 
ceedings when the chart was almost complete 
and the arguments practically heard wanted 
to file certain papers showing the amounts 
spent in litigation, and ho could not accept 
them at that stage and returned them. An 
objection was taken that the Commissioner 
had erred in refusing to bring on record the 
papers filed by the mortgagee, although he 
got the accounts of legal expenses filed, but 
he did not award anything on that account. 
An issue was framed "Wore the documents 
sought to be produced refused by the Com- 
missioner without good grounds." It appears 
that the learned Special Judge has over- 
looked this issue, and there is no finding 
about it. It ap])ear3 tliat the Commissioner 
in determining the income of the property- 
had taken into account the amount of 
Rs. 97.5.0, costs of litigation which were tea. 
iised. It was. therefore, very unfair on bis 
part not to credit the mortgagee with the 
amount spent by him. The result is that 
the mortgagor gets credit for the amount 
which the mortgagee had spent from bis 
own pocket. Section 72. T. P. Act. before it 
was amended by Act 20 of 1929. provided 
that when during the continuance of the 
mortgage, the mortgagee takes possession 
of the mortgaged property, be may spend 
such money as is necessary for the duo 
management of the property and the collec- 
tion of the rents and profits thereof. By 
reason of the amendment this clause has 
been deleted but we find a corresponding 
provision in cl. (h) of 8. 76, T. P. Act. It 
provides that when during the continuance 
of the mortgage the mortgagee takes posses- 
eion of the mortgaged property, the receipts 
from the mortgaged property after deduct, 
ing the expenses properly incurred for the 
management of the property and the collec- 
tion of rents and profits should be debited 


£. I.& 

against him. It was held in 17 o 0 47 * that 
in the absence of any foundation foe a suggestion 
of bad faith, the filing of suits to recover arrears 
of rent by a mortgagee in possession is an act of 
managoment and any expenses incurred in con- 
nexion therewith are recoverable by the mortMeee 
under 8. 72. T. P. Act. * ^ 

In this ease certain items had been rea. 
lized by the mortgagee, and it was held 
that he was entitled to all the money spent 
by him. We are of opinion that the mort- 
gagee is entitled to this amount from each 
applicant in proportion to his liability. He 
is entitled to Rs. 4-1-3 from the applicants- 
respondents in Appeal No. 104, Ra. 44.12-6 
from the applicants-respondenta in Appeal 
No. 105 and Rs. 16.12-9 from the applicant- 
respondent in Appeal No. 106. 

Point No. 3.: The learned Special Judge 
was satisfied by the oral evidence recorded by 
the Commissioner that the mortgagee re- 
ceived certain nazranas amounting to Rs. 
727.15.0 in all the villages. We see no reason 
to differ from him. It is argued that certain 
sorts of nazranas were not claimed by the 
mortgagors in their replications to the claims 
of the mortgagee. The learned Judge has 
considered this point. He held that after the 
appointment of the Commissioner the ap- 
plicants added a number of other heads to 
those mentioned by them previously under 
which they alleged the mortgagee bad re- 
ceived various sums of money from the 
tenants, and evidence was given on those 
points without any objection. It was within, 
the power of the Court to allow the appli- 
cants to add to their pleadings, and this 
appears to have been done without any. 
objection by the other side. Wo think it is' 
too late for the mortgagee now to argue in 
appeal that evidence about the nazranas 
not mentioned in the replications should 
not have been given. It is said that the 
learned Judge has found that the mortgagee 
kept proper accounts, but no nazrana is 
mentioned in them. The mortgagee owns 
considerable other property, and it was 
found that the amount of nazrana is not 
mentioned in respect of other property, 
even though it was admittedly realized by 
him. It appears that as the realization of 
these nazranas is not legal, they are not 
mentioned in the account books. Wo refuse 
to disturb the finding of the Special Judge 
on this point. 

Point No. 4. .-—It is not denied and cannot 
be denied in the face of the observations 
made by their Lordships of the Privy Oouoo‘j 

377*14) 1 AIR 1914 Oadh 330: 28 I 0 456; 17 0 0 
47, Basant Singh v. Mato Bakhsh Singh. 
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10 1935 OWN 261,* 9 I A 1® and 27 1 A 110® that 
profits mean amount realised minus the 
costs of collections, and in the absence of 
any evidence the costs of collections should 
be considered to be 10 per cent. It is however 
argued that there is evidence in this case 
that the costs of collections are much less, 
and reliance is placed on the statement of 
the mortgagee’s witness Mohammad Kazim. 
He did not state anything about these costs 
in ezamination-in-chief, but he stated in 
cross-esamination that be was paid Rs. 15 a 
month, and there were two peons under him 
who were paid Rs. 8 each. It does not follow 
that the entire costs of collections were the 
salaries of these three servants. We think 
that the lower Court was right in allowing 
10 per cent, as collection charges. 

Point No. 6: — The Commissioner and the 
Court both agreed that there was ne reliable 
ovideuoe to prove that any trees were cut 
in Purai Ahiran,>a hamlet of villages, BaU 
chhat. The Commissioner was of opinion 
that certain trees wore cut in villages Bal. 
chhat, Daulatpur and Guthia. The Com- 
inissioner relied on his own observation that 
there were some traces of the trees being 
cut. It was however proved that the mort- 
gagor had himself cut some trees before the 
mortgagee entered into possession. The 
mortgagee has kept proper accounts, and 
tliere is no reason for the price of the trees 
not being entered in them, had any been 
really cut. We see no reason to differ from 
the finding of the Special Judge on this 
I>oint. 

Point No. 6: — A provision has been added 
by the .Amending Act of 1930 to S. 14, Encum- 
bered Estates Act. It is that no pendente 
lito interest shall be allowed in the case of 
any debt where the creditor was in posses, 
sion of any portion of the debtor's property 
in lieu of interest payable on such debt. It 
is argued on behalf of the respondents that 
this provision was added in 1980, and so the 
lower Court in the absence of it was not 
entitled in 1937 to award interest from the 
date of dispossession of the mortgagee. The 
learned Counsel for the respondents has 
relied on certain rulings that the amendment 
should not have a retrospective effect but 
that very Act which amended 6. 14 added 

4. (’36) 22 AIR 193.5 P 0 49 : 164 I 0 1 ; C2 Cal 
400 : 62 I A 68 ; 1986 OWN 261 (PC), Secretary 
of State V. Saroj Kumar. 

5. (’68) 8 Oal 892 ; 9 I A 1 : 4 Sar 804 (PO).Iiurro 
Doorga Cbowdbrani v. Sucut Sooodari Dobl. 

€. (1900) 27 Cal 951 : 27 I A 110 : 4 0 W N C3l 
(PC), Girigh Cbunder Labirl t. Sboebi Sbikbare- 
6 war Rcy. 
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S.20A,cl. (v). Clause (v) of S.20A provides 
that any order passed otherwise than in 
accordance with the proviso to sub-s. (7) of 
S. 14 shall be cancelled. It is thus clear that 
the Legislature meant to give this amend- 
ment a retrospective effect, and we see no 
reason to make any alteration in this order. 
If we wore to allow pending interest the 
order is liable to be cancelled under the 
amending Act of 1930. 

Point No. 7 : — The Commissioner in his 
report dated 25th May 1937, found that 
Rs. 20,004-8.0 wore duo to the mortgagee on 
the bond of 1906. The amount found due on 
24th July 1024, when the mortgagee took 
possession was rs. 22,935. In the year 1024- 
1925 the income was R 0 . 318 C. 7 -C and the 
interest and expenses amounted to Rupees 
3162-2-2, and so the mortgagee got Rs. 4-5-4 
more than the interest. This amount was 
deducted from the principal and the amount 
remaining due on 24tli July 1925, was Rupees 
22,930-10 8. In most of the subsequent years 
the income was less than the amount of 
interest and other expenses. The Commis- 
sioner found the amount due to the mort- 
gagee at the end of each year and added it 
to the principal beginning from the second 
year. The learned Judge held that the mort- 
gagee was not entitled to get any amount 
more than that received by him even if the 
amount of interest and other expenses were 
more. He has relied on two points : (l) that 
the mortgagee never claimed the deficiency 
in profits in his claim, and ( 2 ) that he was 
not legally entitled to it. We think that the 
learned Judge is wrong on both the points. 
The mortgagee's claim was that there should 
be no accounting and be was entitled to the 
possession of the property in lieu of his 
interest. The applicants themselves pressed 
for account and the Court accepted their 
contention in its order dated 23rd April 1937. 
The Commissioner was then appointed to 
prepare accounts and be did it as claimed on 
behalf of the mortgagee. The applicants 
then objected to it and their objection was 
allowed by the Court. The mortgagee had 
never any opportunity to state before the 
applicants objected that they were entitled 
to the portion of the interest which was not 
paid by the profits. The accounting denotes 
the idea that the mortgagee would be entitled 
to bis interest and would give account of 
the money received by him after deducting 
the legal expenses. Wo are of opinion that 
the learned Judge was not justified in not 
awarding the shortage of interest to the 
mortgagee on the ground that it was not 
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claimed by him in hig claim. The second 
I»int taken by the learned Judge is that 
there is a covenant in the deed that the 
mortgagor would make up this deficiency 
out of big other property. The reference ig 
to para. 7 of the mortgage deed of 1906 
which runs thug ; 

That If at the time of taking poaeesaion 07 er the 
property by the said mortgagee or at any time in 
future there occurs a de6cloncy in the profits of the 
property noted In the deed, I. the declarant shall 
make np the deficiency out of my other property, 
and I, the declarant, shall have nothing to do with 
toe eobanced amount of root. 

It is clear that the mortgagor was liable 
if the entire amount of interest was not 
realized from the profits of the property. 
The question is whether by reason of his 
taking a personal liability to pay the defi. 
ciency in profits the mortgagee is not anti, 
tied to recover it from the mortgaged 
property. It was held by the Privy Council 
'in 6 Lab 425,’ that : 
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A mortgagee is entitled to treat interest due 
UDdor a mortgage as a charge upon tbe mortgaged 

property in the absence of any contract to tbo 
contrary. 

There is no provision in tbe deed that 
the interest be not a charge on tbe pro* 
perty. In 10 o w n 299^ there was a cove- 
nant in the deed that if any portion of the 
mortgaged property was acquired for Gov. 
ernment purpioses and any decrease in the 
profits payable to tbe mortgagee occurs for 
that reason or if the mortgagee has to pay 
any other kind of new Government cess 
with regard to the mortgaged property and 
tbe same cannot bo realized from the 
tenants, then the mortgagor will pay the 
deficit in the annual profits out of his own 
pocket. It was held that nobwithstandiDg 
this covenant the mortgagee was not pre- 
vented from claiming the deficiency in the 
profits at the time of redemption. Tbe case 
in 6 Lab 426,’ has been followed in several 
cases by the Courts in India. It was held 
in A I R 1928 Pat 398,® that : 

A mortgagee Id the absence of any contract to 
tbe contrary is entitled to treat tbe interest due 
under the mortgage as a charge on the property, 
and the mere fact that there is an express reference 
to Interest In the personal covenant and no express 
reference to Interest in tbe hypothecation clause is 
Dot evidence to tbo contrary. 

7. (’24) HAIR 1924 P 0 183 : 80 I 0~82oT6 
Lah 426 : 61 I A 877 (PC), Qanga Ram v.Natha 
Singh. 

8. (’83) 20 A I R 1988 P 0 186 : 144 I 0 1026 : 10 
OWN 299 (PC), Bachchulal v. Syed Mohammad 
Mab. 

8. ('28) 16 A I R 1928 Pat 898 ; 110 I C 694 ; 9 
P L T 785, Rang Raj Bingb v. Bhoonaraio Lai. 


A. I. R, 

u High Court in 96 I c 477’® 

held that : ’ 

In the absence of any contract to the contmrv tu 
mortfa®^ entitled to treat interest dneuader^^ 
® 0“ ‘fa® property, and the fact 

lialSL“°n%Xen" 

Several oases are cited in Rlitra’s Trans, 
fer of Property Act, Edn. 9 . para. S 81 in 
support of this view. The learned counsel 
for the respondents has relied on 22 0 c 270 .^‘ 
In that case there was a stipulation that if 
the mortgagee had to pay enhanced reve. 
nue. he was entitled to realize it from the 
mortgagor by bringing a suit against him, 
and It was held that this stipulation was 
incompatible with the mortgagee having a 
right to add the excess to the mortgage 
money. We cannot follow this case in the 
face of the subsequent rulings cited above, 
ihe other case relied upon by the respon- 
dents 18 27 o c 72.’^ In that case the case 
was of the liability of the mortgagor to pay 
enhanced revenue, and it was held that ho 
was not liable at all, so there was no ques. 
won whether the property was liable or not. 
Ihe third case relied upon by the respon. 
dents is 1932 own 253."^ In that case 
money was left with a mortgagee to pay off 
a prior mortgagee, and there was a stipula* 
tion that if the mortgagee had to pay more 
than tbe money left, tbe mortgagee would 
bo persoDally liable. That case is quite dis* 
tinguishable from tbe present one. We are 
of opinion that tbe mortgagee is entitled to| 
recover tbe deficiency in the profits at the! 
time of redemption. 

We have shown above that tbe mort- 
gagee is entitled to get a decree for all tbe 
amounts which he could claim at the time 
of redemption. It is argued on behalf of the 
appellant that tbe mortgagee is also enti. 
tied to interest on the deficiency, that is com. 
pound interest. Reliance is placed on para. 2 
of the mortgage deed, dated 8rd February 
1906. It provides that the period of mort- 
gage is 20 years, but the mortgagor shall 
have power after tbe expiry of five years 
from the date of tbe deed to pay off in a 
lump sum tbe entire mortgage money with 
interest which may be due np to tbe date 

10. (’26) 18 A I R 1920 Lah 624 : 96 I 0 477 ; T 
Lah 669 : 27 P L R 648, Manghl v. Dial Obaad. 

11. (’19) G A I R 1919 Oudh 60 : 64 1 0 264 : 22 

0 C 270, Parxaod All v. Badlc) Ilusain Khao. 

12. (’24) HAIR 1924 P 0 102 ; 8010 1019: 61 

1 A 167 : 4G All 269 : 27 O 0 72 (P 0), Mir» 

Abid Husain v. Kauiz Fatima. 

13. (’82) 19 A I R 1982 Oudh 266 r 189 I 0 64 : B 
Luck 40 : (1932) 9 0 W N 263. Bald Ahmad v. 

Pnitab Naraio Bingb. 
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with one six-monthly instalment of interest 
more than may be dae in future, then the 
property noted in the deed shall be redeem, 
ed. Reliance is also placed on para. 4 which 
provides that in case any two instalments 
of interest be not paid the mortgagee will 
be entitled to possession and the amount of 
interest falling in arrears having been in* 
eluded in the principal interest at the said 
rate shall be paid thereon also and on the 
last portion of para. 7 quoted above. We do 
not think that the mortgage deed entitles 
the mortgagee to claim compound interest 
after taking possession of the property. We 
are of opinion that be is entitled to claim 
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deficiency in the profits but not interest 
thereon. According to the report of tbo 
commissioner dated 26th May 1937, the 
amount due on 24th July 1925, was Rupees 
22,930-10.8, and there was a deficiency of 
Rs. 20.12.11. We do not add this deficiency 
to the mortgage money then due and thus 
the amount due on 24th July 1926 was 
Rs. 22,930.10-9. One year’s interest on that 
amount comes to Rs. 1547-13-1. The profits 
were Rs. 31-13.8 more and that amount has 
to be excluded from Rs. 22,930.10.9. The 
balance is Rs. 22.893.13 0. This was tbo 
mortgage money due on 24th July 1927. The 
account ought to be as follows : 


Date. 

1 

Principal 
' amount. 

1 

Interest for 
one yeer. 

ProSU for ' 
one year. 

1 

DoGcioncy in 
profile. 

Excels io 
profits. 


Rs. 

Rs. 

Rs. 

Bs. 


24-7.24. 

22,936 -aO 

1648- 1.2 

1552- 6-6 

ft « « 

4. 5.4 

24-7-25. 

22,930-10-8 

1647-18-1 , 

; 1627- 0-6 

20-12-7 


24-7-26. 

22,980-10-8 

1 1547-18-1 

1 1579-10-9 

ft » ft 

3M3-S 

24-7-27. 

22,898-13 0 

I 1645- 6-9 

1510-140 

, 34-10- 9 


24-7.28. 

22,898-13.0 

1545- 8-9 

1441- 0-6 

104- 8- 3 


24-7-29. 

22,898.18.0 

1645- 8-9 

1388- e-i 

207- 0- 8 


24-7.30. 

22,898-18.0 

1645- 6.9 

1600-13-9 

746-11- 0 


24-7.81. 

22,898.18 0 

1545- 8-9 

• « ft 

469-18.10 


24-7-32. 

22,898-18 0 

1645- 6-9 

1 ♦ « 

549- 9- 7 


24-7.83. 

22,898-18 0 

1645- 8-9 

9 » ft 

503- 4- 9 


24-7-84. 

22,896.18-0 

1546- 8-9 


506- 7- 6 



The mortgagee is entitled to get Rupees 
22,898.13 0 plus Rs. 3261.14-10, total deficiency 
in profits, plus Rs. 122.8.0, interest from 24th 
July 1936 to 24th August 1936, total Rupees 
26,28a-8.10. Out of this amount Rs. 147-7-0 
will be deducted on account of nazranas. 
The balance is Rs. 26,135. 12-10. Sartaj Fatima 
is liable to pay i/ioth of it, i. e., Rs. 2611.9-3. 
The result is that Appeal No. 104 is allowed 
to the extent of rs. 4.1.3, costs of rent suits 
and Rs. 25-12-6, costs of the suit for the re- 
covery of possession— total Rs. 29-18-9. The 
rest of the appeal and the cross- objections 
are disallowed. Appeal No. 105 is allowed to 
the extent of Rs. 44-12.6, costs of rent suits 
and Rs. 283-9.0, costs of the suit for recovery 
of possession— total bs. 828 . 6 . 6 . The rest of 
the appeal and the cross-objections are dis- 
allowed. Appeal no. i 06 is allowed to the 
extent of Rs. 886.7.0, (difference between 
Rs. 2611-9-8 found by us and Bs. 2275-2.3 
allowed by the lower Court), deficiency in 
profits allowed by us on account of the 
bond, dated 8rd February 1906, Rs. 16-12-9 
costs of the snits for arrears of rent, Rupees 
IOG.5.4, costs of the suit for recovery of pos- 
session of the mortgaged property on the 
basis of mortgage deed, dated I6th January 


1905, and Bs. 64 9.0, costs of the suit for re. 
covery of possession of the mortgaged pro. 
perty on the basis of deed dated 3rd February 
1906 — total Rs. 524.2.0. Therest of the appeal 
and the cross-objections are disallowed. 
The parties will get and pay costa of the 
appeals in proportion to success and failure. 
The respondents will pay to appellant costs 
in respect of the cross-objections. The ap- 
pellant will also get proportionate coats in 
the lower Court on the amounts decreed in 
each appeal. 

G.N./R.K. Order accordingly. 


'4: (28) A. I. R. 1941 Oodh SOS 

Aoarwal J. 

Suraj Bali — J udgment-dehlor — 


Qanga Pershad — Decree.holder — 

Respondent. 

Exocutlon of decree Appeal No. 38 of 1940, De- 
cided on 28th April 1941, agaioet order of Civil 
Judge, Malibabad, Lucknow, O/- lltb May 1940, 

* Provincial Insolvency Act (1920), Ss. 28 
and 51 — Execution sale — Judgment-debtor 
subsequently adjudicated insolvent and granted 
discharge— Failure of decree-holder purchaser 
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to prove his debt in insolvency is no bar to 
confirming sale even if debt is wiped off by in- 
solvenfr. discharge - Judgment-debtor has no 
right to object to confirmation of sale in ab- 
sence of claim by receiver to property sold 

Section 28 bars creditor’s remedy pending 
insolvency proceedings and does not bar con- 
firmation of sale after they are over. 

Wboro after the execution sale the judgment- 
debtor is adjudged Insolvent and obtains bis dis- 
charge the docrec-holder purchaser's failure to 
prove his debt in the insolvency proceedings is no 
reason for setting aside the sale oven if the debt is 
wiped off by the insolvent's discharge. Under S. 51 
the decree-holder is not entitled to the benefit of 
hisexecution against the receiver only, and, there, 
lore, where the receiver laid no claim to the pro- 
perty sold and purchased by the decreo.holder, the 
judgment-debtor has no right to say that the sale 
held in favour of the decree-boldet should not be 
confirmed. Section 28 bars the remedy of the cre- 
ditor only during the pendency of the insolvency 
proceedings but does not bar the confirmation of 
the sale after they were over ; (’38) 25 A I R 1938 
Oudh 231. Disftn;;. [P 50G C 2 ; P 507 C 1) 

H. E. Bose — for Appellant. 

N. /Isf/iana — for Respondent. 

Judgment. — This is a second appeal in 
fin exeention matter. The facts of this case 
are as follows: Tlje respondent Ganga Pra- 
sad obtained a simple money decree against 
the appellant Suraj Bali on i:Uh May 19 . 17 , 
and the decree. holder applied for the exe- 
cution of the decree on icth August 1937, by 
attaching a bouse of the judgment-debtor. 
That house was sold on 7bh March 1938, and 
8th April 1939 was 6xed for conhrmation of 
the sale. On 2l9t March 1938, Suraj Bali, the 
present appellant, applied for insolvency, 
and ho was adjudicated an insolvent on 9 th 
May 1938. He obtained a discharge on IGth 
i^ecember 1939. The sale was not confirmed 
tni then owing to a suit brought by one 
Nannhun claiming that be was the owner 
of the house and not the judgmont dobtor. 
The present appellant put in an application 
on 23rd January 1939, that as the decree- 
holder did not prove his debt in the insol- 
^eDcy proceedings, it was wiped off, and so 
the sale should not be confirmed. That ap- 
plication was refused and the sale was con. 
firmed on 2Cth July 1930. The learned Civil 
Judge on appeal has upheld the order of the 
lower Court. 

It is argued before me that as the appel- 
lant obtained the order of his discharge be- 
fore the confirmation of the sale, and the 
decreo.holder did not prove his debt in the 
insolvency proceedings, his debt was wiped 
off, and no decree was loft in which the sale 
could take place. It is also argued that the 
property vested in the receiver under s. 28 and 
was no more the property of the judgment. 
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debtor or the decree-holder. In my opinion 
it is not material whether the debt was wiped 
off or not owing to the appellant’s obtain, 
ing an order of discharge. I assume that 
the debt was wiped off, as is contended on 
behalf of the applicant, but what would be 
the effect? At the time the sale took place, 
there was a valid decree. If the debt was 
wiped off at all, it was long after the sale. 
The case is distinguishable from those in 
which it is found that the decree had been 
satisfied before the sale or the decree is set 
aside in appeal. In those cases there is no 
valid decree at the date of the sale. Such is 
not the case here. I think the fact that the 
debt was wiped off on account of the dis- 
charge is no reason for setting aside the sale. 

If the subsequent satisfaction of the decree 
can be a ground for setting aside a sale, the 
provisions of 0 . 21 , R. 89. C. P. C.. would be 
quite nugatory because a judgment-debtor 
can claim to have the sale sot aside on 
paying the decretal amount and not 5 per 
cent, of the ])urchase money. Under 0. 21 , 

R. 89, Civil P. C., when the decree.holder is 
a purchaser, he is also entitled to 5 per cent, 
of the purchase money. I, therefore, hold 
that the effect of the decree-holder not 
proving his debt in the insolvency proceed, 
ings was not to set aside the sale. Reliance! 
is placed on 1938 O W N 911.^ In that case 
the provisions of s. 7, U. P. Encambered 
Estates Act, were construed, and it was held 
that if before the confirmation of the sale 
an order under s. 7, U. P. Encumbered Es- 
tates Act, is made, the decree-holder will 
not be entitled to have the sale confirmod or 
take delivery of the property purchased by 
him. This case isdistinguisbable. Itisargued 
that the provisions of s. 7, Encumbered 
Estates Act, are similar to those of S. 23, 

Insolvency Act. Section 23 provides that : 

On making o{ an order of adjudication tbo 
whole of tbo property of tbo ineolvont shall vest in 
tbo Court or in a rocoivor, nod except as provided 
by this Act, no creditor, to whom the Insolvent is 
indebted in respect of any debt provable under this 
Act. shall during the pendency of the insolvonoy 
proccodinga have any remedy against the property 
of tbo insolvent in respect of the debt, or com- 
moDce any suit or other legal proceeding, except 
with the leave of tbo Court on such terms as tbs 
Court may impose. 

There is another 8. 61 which provides 
that : 

Where oxooution of a dcerco bas issued against 
the property of a debtor, no person shall be en- 
titled to tbo benefit of the execution against the 
receiver except In respect of assets realised in the 

1. (’38) 25 A I R 1988 Oudh 921 : 177 10 • 

1980 OWN 911, Shoo Nath v. Madan Mohan 
Lai. 
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coureo of tbe execution by sale or otherwise before 
the date of the admission of the petition. 

It follows from the latter section that the 
decree-holder will not he entitled to the 
beneht of bis execution against the receiver 
only, but the receiver in this case laid no 
claim to the bouse sold and purchased by 
itbe decree. bolder. The judgment-debtor has 
no right to say that the sale held in favour 
of tbe deoree-holder should not bo con- 
firmed. Section 23 bars the remedy of the 
creditor only during the pendency of tbe 
insolvency proceedings but the sale in this 
case was confirmed after they were over. 
I am, therefore, of the opinion that the 
judgment-debtor had no right to ask the 
.Court not to confirm the sale, and bis ap- 
! plication was rightly disallowed. The ap- 
peal is dismissed with costs. 

q.n./R.k. Appeal dismissed. 


(28) A. I. R. 1941 Oudh 507 

Agarwal J. 

Bisheshwar Singh and others — 

Defendants — Appellants 

V. 

Pt. Achhaibar Din and another, Plain, 
tiffs and others, Defendants — 

Bespondents. 

Second Appeal No. 330 of 1937, Dacidod on 6th 
May 1911, against order of Civil Judge, Sultan- 
pur, D/.17th May 1937. 

(a) Transfer of Property Act (1882), S. 8 

Transferor possessing proprietary and under 
proprietary rights — Transfer of rights includes 
under-proprietary rights in absence of re- 
servation. 

A transfer of bis rights by a person having pro- 
prietary and under.proprietary rights inland with- 
out reservation, includes tbe under.proprietary 
rights also: 9 0 W N 710 and 17 I C 491 (Cal). 
R«l. on. (P 508 C 1) 

(b) Deed— Construction — Deed not ambigu- 
ous and capable of legal construction — Con- 
temporaneous circumstances and subsequent 
conduct of parties are inadmissible. 

* Tbe contemporaneous circumstances and subse- 
quent conduct of the parlies are not admissible 
when there is no ambiguity in the deed and a legal 
construction can be put on it. [P 608 C 1) 

(c) U. P. Land Revenue Act (3 of 1901), 
S. 233 (k) — Partition proceedings in revenue 
Court — No question of under-proprietary rights 
involved — Suit in civil Court by one of parties 
for partition of under-proprietary rights is not 
barred by S. 233 (k). 

Where In the partition proceedings before tbe 
revenue Court between tbe parties no question of 
undor-proprictary rights was involved, it isopento 
nny of the parties to sue in a civil Court for a par- 
tition of his under proprietary rights. Boction 233 
(k) does not bar such suit; (‘88) 26 A I R 1998 P C 


210 and (’40) 27 A I R 1940 Oudh 63, Disting.', (’40) 
27 A I R 1940 Oudh 35i (FB), Def. (P 508 C 2; 

P 509 C 1) 

Ilaidcr Utisnin nnd II. II. Zaidi — 

for Appellants. 

M. H’asim — for Respondents 1 and 2. 

Judgment. — This second appeal arises 
out of a suit by the respondents Achhaibar 
Din and Bbagauti Din for partition of 6 
bighas 7 biswas of which they claimed to be 
under. proprietors to the extent of three- 
fourths. One Jagannath was tlie owner of 
a two-thirds share in village Pipargaon. 
He granted under-proprietary rights to one 
Lautawan Singh in respect of 8 bighas 7 
biswas land on 28th December 1880. Jagan- 
nath Singh sold bis entire proprietary share 
to Lautawan Singh by moans of a deed 
dated 6th March 1688 . Lautawan Singh thus 
became owner of the two-thirds proprietary 
share and to under.proprietary rights in 8 
bighas 7 biswas. On 24th June 1891 Lauta- 
wan Singh sold one-half of his share to 
Jwala Prasad and Bisheshwar Prasad pro- 
decessors-in-interest of the plaintiffs. It is 
in controversy between the parties whether 
only the proprietary share of Lautawan 
Singh was sold or the under.proprietary 
rights also. Lautawan Singh died in 1899 
leaving his son Data Din. Data Din made 
defendants l and 2 cosbavers with him in 
his proprietary and under- proprietary rights. 
On 7bb July 1903, Data Din Singh sold his 
one-half of proprietary rights to Bisheshwar 
Misir, predecessor- in-ioterest of the plaintiff. 

Tbe plaintiffs' case is that they acquired 
one-half of tbe under.proprietary rights of 
Lautawan Singh under the sale deed dated 
24th June 1891 and they got one-fourth 
under tbe sale deed dated 7th July 190$ 
executed by Data Din and thus they be- 
came owners of three-fourths of the under- 
proprietary rights. It was pleaded by defen- 
dant 1 that no under.proprietary rights were 
transferred under the sale deed of 1891 and 
so the plaintiffs owned only one- half of those 
rights under the sale deed of 7th July 1903. 
It was also pleaded that the suit was bar. 
rod under s. 233 (k). Land Revenue Act. 
The learned Munsif decided both tbe points 
against tbe plaintiffs and held that they 
wore entitled only to one-half of tbe under- 
proprietary rights. The learned civil Judge 
on appeal has taken a contrary view and 
decided both the points in favour of the 
plaintiffs. Defendant i had appealed and 
made defendant 2 a pro forma respondent. 
Defendant i died during the pendency of 
the appeal and bis representatives have 
been brought on the record. 
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There was a partition in 1902 and haH of 
the plots were in the chitthi of the plain, 
tiffs, one.fourth in the chitthi of Data Din 
and one-fourth in the chitthi of defendants! 
and 2 . Tlie learned Civil Judge held that 
the plaintiffs were entitled to the plots in 
their chitthi and those in the chitthi of 
Data Din. The two points before me are : 
( 1 ) whether the plaintiffs acquired a title 
to the under-proprietary rights under the 
sale deed of 1891, and (2) whether the plain, 
tiffs’ suit is barred by S.2S3 (k), Land Reve. 
Due Act. Lautawan Singh stated in his sale 
deed that he owned a one anna share by 
means of purchase and be was also a per. 
manent lessee on the basis of a lease exe. 
outed by Jagannath Singh and he was 
transferring half bis zamindari rights and 
was putting the predecessors of the plaintiffs 
in proprietary possession. The argument is 
that under, proprietary rights were not trans- 
ferred under the deed while the plaintiffs 
contend that all his rights were transferred. 
Section 8, T. P. Act, provides that unless a 
different intention is expressed or neces- 
sarily implied, a transfer of property passed 
forthwith to the transferee all the interest 
which the transferor is then capable of 
passing in the property and in the legal 
incidents thereof. This section was inter, 
preted in 9 c w n 710.* The mortgagor in 
that case possessed superior zamindari rights 
and sarbarakari interest. It was held that 
though the mortgage deed did not in terms 
purport to pass the sarbarakari rights they 
should be considered to be mortgaged as 
there was no reservation. The same view 
was taken by the Calcutta High Court in 
17 I c 494* and it was held that the maiim 
of law is that every man’s grant shall be 
taken by that construction of law which is 
imo8t forcible against himself. There is no 
reservation in this sale-deed of 1891 that the 
, under-proprietary rights were not trans- 
ferred. 

The learned counsel for the appellants 
has relied upon some contemporaneous cir. 
iCumstances and subsequent conduct of the 
^parties but they are not admissible when 
there is no ambiguity in the deed and a 
legal construction can be put on it. I agree 
with the learned Civil Judge that the under- 
proprietary rights were also transferred to 
,tbe plaintiffs' predecessors. The plaintiff is 
i^us owner of one. half under the sale deed of 

1. ('05) 9 C W N 710, RajaOourChandraGajspati 
Harajan Deb v. Raja Makaoda Deb. 

2. (’12) 17 I C 494 : 18 C L J 48, BhojohariDasv. 
Bhagabati Daei. 


A. I. B. 

1891 and of one.fourth under the sale deedt 
of po8. The other point is whether the 
plaintififs' claim is barred under s. 233 (k), 
Land Revenue Act. As already stated in 
the partition of 1902, three chitthis were 
prepared, one of Data Din, another of Jwala 
Misir. predecessors of the plaintiffs, and the 
third of the defendants. Some plots, the area 
of which is half of the entire area, was 
allotted in Jwala Misir’s chitthi, one.fourth 
of the area was allotted in the chitthi of 
Data Din and one.fourth in that of the de. 
fendants. The lower Court has granted 
decree in respect of the plots allotted in the 
share of Data Din as well as in the share of 
Jwala Misir. All those plots were shown to 
be of Lautawan Singh in those chitthis. I 
fail to understand what objection the plain, 
tiffs could take in the partition proceedings. 

It does not appear that there was any ques- 
tion of under-proprietary rights in the par. 
tition. The name of Lautawan Singh who 
was the predecessor of the parties was 
entered over the plots. The plaintiffs could 
take as much advantage of those entries as 
the defendants because Lautawan Singh was 
the predecessor of both. The learned counsel 
for the appellants has relied on the Privy 
Council case in 1938 OWN 606.* In that case 
the plaintiffs were recorded as having an 
under-proprietary interest in the land in 
which they claimed proprietorship and it 
was held that their claim was barred as the 
land was included in another mobal. The 
plaintiffs here do not claim proprietary 
interest in the land allotted in the patti of 
Data Din. 

The other case relied on by him is 1989 
OWN 997;* it was held that if a question 
affecting partition of a mohal which might 
have been raised in the partition proceedings 
is not raised, S.233 (k) debars the parties to 
the partition from raising tbequestion subse. 
quently in a civil Court. Here the question 
whether the plaintiffs were the under.pro. 
prietors of one- half or three- fourths could 
not be raised in the partition proceedings. 

The most recent case is in 16 Luck 557* which 
was decided by a Full Bench of this Court. 

It was held that a suit by a plaintiff is 

3. ('88) 26 AIR 1988 P 0 210 : 176 i 0 776 : 18 
Luck 608 : 66 I A 814 ; 82 8 L R845 : 19380W 
N 606 (PO), Bajr&ug Bahadur Slagb r. Booi 
Madbo ^kbsb Siogb. 

4. ('40) 27 AIR 1940 Oudb 63 : 185 I 0 187 : 16 
Luck 112 : 1939 OWN 997. Patipal Singh v. 

Rampal Slugb. ^ 

5. (’40) 27 AIR 1940 Oudb 864 : 189 I 0 867 : 15 
Luck 667 : 1940 OWN670(FB),RamMhar8lDgb 
V, Uaowat Singh. 
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maiDtaiDablo in a oivil Courk (or a declara* 
tion of bis righb and interest in the chitthi 
or kbata made exclusively in tbe name of 
tbe defendant at a revenue Court partition 
^bere tbe plaintiff and tbe defendant were 
both arrayed on tbe same side as co-appli* 
cants or as co^non-applicants and there was 
no dispute inter se between them. It does 
not appear in tbis case whether tbe parties 
were arrayed on one side or on opposite 
sides. I am of opinion that 8.283 (k), Land 
Revenue Act, does not bar the suit. I agree 
with the lower Court on both tbe points and 
dismiss the appeal with costs. 

G.N./R.K. Appeal diemmed. 

(28) A. L R< 1941 Oudh 509 
Ghdlam Hasan J. 

Chhutai (Chitai) — Applicant 

V. 

Emperor. 

CrlmiDdl Revn, Applo. No. 68 of 1941, Docided 
OQ 19tb May 1941, for revision of order of Addl. 
Bess. Judge, UabrAich, D/- 15tb April 1941, 

Criminal P. C. (1698), S. 109 (a) and (b) — 
Applicability of S. 109 (a) — Police discovering 
accused concealing himself at night with bis 
companions in hedges near village — Accused 
arrested and on being questioned giving wrong 
name and address ~ Accused unable to explain 
his presence in hedges at night with house 
breaking implement and refusing to disclose 
identity of his companions who had escaped into 
jungle — S. 109 (a) held was applicable though 
S. 109 (b) was not. 

Section 109 (a) applies to a person who, being or 
cocniug within tbe local limits of tbo jurisdiction 
ol a certain Magistrate, takes procautions to conceal 
bis presence with a view to committing an olTenco 
and is not limited to tbo more restricted case of a 
person who, with a similar object, takos precautions 
to ooDceal tbe fact of bis presence within tbo local 
llmita of tbe juriediotlon of a certain Magistrate. 

(P 610 0 1) 

Tbe police constables on night patrol duty sub* 
peeling that oertaln bad characters were hiding in 
tbe hedges near a village went towards the hedges 
and found three men concealing themselves in tbo 
bodges. Seeing tbe police party, tbe accused along 
with bis companions ran away but thoacoused was 
arrested though his companions got away into the 
jungle. The accosed on being questioned gave a 
wrong namo and address though one of tbe con* 
stables recognized him. The accused was found In 
possession of a boosebroaking instrument called 
sabar and was unable to explain his presence In the 
hedges at night and did not discloso tbe identity of 
bis companions : 

Held that B. 109 (a) was applicable to the facts 
of the case though 8. 109 (b) did not apply : ('291 
16 A I R 1929 AU 88 (P B), Foil. [P 610 C 1, 2) 

K. P. iliera — (or Applicant. 

Oovernment Advocate ~ (or tbe Crown. 

Order.— The applicant Ghuttai Gbamar 
files this revision application against the 
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order passed by a Magistrate of the first 
class directiog him to execute a personal 
bond of iis. 200 and two sureties in tbe like 
amounts to be of good behaviour for a period 
of one year under s. 109 (a) and (b), Criminal 
P. C. tie went in appeal to the Additional 
Sessions Judge of Babraich, who, however, 
upheld tbe Magistrate's order. The appli- 
cant, according to the prosecution case, was 
seen hiding himself between tbe night of 
lBth/l9tb February 1941, along with two other 
men in the bodges of the forest at a little 
distance from the motor road in village Billi, 
police station Bhioga, in the district of 
Babraich, in order to commit an offence. 
Thecase against him was that he was taking 
precautions to conceal his presence with a 
view to commit an offence and further that 
he could not give a satisfactory account of 
himself. The case was started against him 
upon police report. It appears that Ram 
Binayak Singh, constable, was on patrol duty 
along with Waris Ali, constable, and a chau- 
kidar on the night in question. When the 
party got on to the motor road, Ram Binayak 
Singh suspected that certain bad characters 
were hiding in the hedges near village Billi 
at a short distance. The party went towards 
the hedges and found three men concealing 
themselves in the hedges. Seeing the police 
party, the applicant along with his compa. 
nions ran away but the police gave chase 
and certain other persona from tbe neigh, 
bouring fields came up on the spot. The 
applicant was arrested but his companions 
got away into the jungle. The applicant on 
being questioned gave a wrong name and 
address. Waris Ali, constable, however, re- 
cognized him. Tbo applicant was found in 
possession of a housebreaking instrument 
called sabar. Tbe applicant was unable to 
explain his presence in the hedges at night 
and did not disclose the identity of his com. 
panions. These facts have been fully proved 
by the prosecution evidence. 

The defence of the accused was that 
he was arrested at Piprehwa, where he 
had gone with Bhagwan Bania of his vil- 
lage to ask for the gauna of Lala Bania's 
daughter, who was married to the grandson 
of Bhagwan. Theapplicant states thatBhag. 
wan had hired his cart to go to Piprehwa. 
He attributed his arrest to enmity with 
Waris Ali, against whom he stated that he 
had filed an application (ex. a) to the Dis- 
trict Magistrate. The accused produced evi. 
dence in his defence. Tbe learned Magistrate 
dUbelieved the defence and took tbe precau. 
tion of examining Lala Bania of Piprehwa 
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under s. 540, Criminal P. C. He denied the 
fact of Bhagwan Bania’s visit to him in 
order to settle the date of his daughter’s 
gauna. The learned Magistrate also found 
that the recovery of the housebreaking 
instrument from the possession of the ac- 
cused could lead to no inference other than 
that he was concealing his presence at that 
unreasonable hour lO or 12 miles away from 
his homo with a view to commit an offence. 
Accordingly he made the order against the 
applicant under S. 109 (a) and (b), Criminal 
P . C. The learned Additional Sessions Judge 
in appeal upheld the order of the Magistrate. 

Learned counsel for the accused has con- 
tended that the story about the applicant’s 
arrest is concocted as village Billi, where 
the applicant is alleged to have been arrest, 
ed, was not within the beat of the police 
constables. This argument was raised for 
the first time in appeal but the learned 
Additional Sessions Judge rejected it as 
being belated as well as being devoid of 
substance. He found no flaw in the arrest 
and held that the applicant was actually 
arrested at the spot alleged by the prosecu- 
tion. I agree with the view taken by the 
learned Additional Sessions Judge on the 
point. It has been argued that S.109 (a) and 
(b) has no application to the case. There is 
|00 doubt that cl. (b) of s.ioo is inapplicable 
iCod this point is conceded by the learned 
iGovernment Advocate. I am, however, satis- 
fied that the case is fully covered by cl. (a) 
of s. 109, Criminal P. C. Learned counsel 
for the accused has referred to a number of 
cases of the different High Courts, but in 
my opinion it is not necessary to deal with 
any of them, as some of them are clearly 
inapplicable to the facts and circumstances 
of the present case and others have already 
been considered and discussed in a Full 
Bench decision of the Allahabad High Court 
in 60 ALL 909.* It was held by the Fall 
Bench that: 

Section 109 (a), Criminal P.C.. ia applicable to a 
person who being or coming within the local limits 
of the jnrisdictlon of a certain Magistrate, takes 
precautions to conceal his presence with a view to 
committing an oflonce. It is not limited to the 
more restricted case ofa person who, withasimilat 
object, takes precautions to conceal the facts of his 
presence within the local limits of the jurisdiction 
|of a certain Magistrate. 

The case was practically similar in facts 

to the present case. There also the police 

bad received information that a number of 

persons were concealing themselves on a 

1. ('29) 16 A I R 1929 aTi 33 : 113 I 0 417 : 30 
Or L J 145 : 60 All 909 : 26 A L J 1257 (P B). 
Emperor v. Pbochai, 
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dark night at about midnight in a mango 
grove outside the abadi of a village with a 
view to commit some offence. When the 
police went to the grove, they found four 
persons sitting there, who, on being chal- 
lenged, tried to run away. They were chas- 
ed, and two of them were captured. They 
had housebreaking instruments with them. 
When caught, they first gave wrong names 
and addresses, but later on disclosed their 
real names and identities. It was held that 
S. 109 (a) was applicable to the above facts. 
It was observed at p. 917 of the report that 

if a man is taking precautions anywhere in order 
to conceal bis presence, an^ that concealing is to be 
effected within the jurisdiction of a Magistrate who 
receives information, such Magistrate has power to 
demand security, even though the residence of the 
person informed against within the jurisdiction is 
Troll known. 

Accepting the view taken by the Full} 
Bench, I am of opinion that the order passedj 
against the applicant under s. 109 (a), Crimi-i 
nal P. C., calling upon him to execute the^ 
bond and sureties is perfectly justified. 
Cl. (b) of s. 109 being inapplicable, the order 
under that clause is vacated. This will, 
however, not affect the order relating to the 
bond and the furnishing of sureties. Subject 
to the variation indicated above, the appli- 
cation fails and is dismissed. 

g.n./r.k. Order accordingly. 

(28) A. I. R. 1941 Ondh SIO 

Ghulam Hasan J. 

Bam Charan and others — Accused 

V. 

Emperor. 

Cri. Ref. No. 15 of 1941, Decided on 28tb May 
1941; roforencd mado by Sos9. Juilgo, Rao BarelU 

(a) Criminal P. C. (1698), S. 34S (6) — Com- 
plaint under Ss. 452 and 392, Penal Code, dis- 
missed as complainant did not wish to proceed 
with case — Fresh application by complainant 
stating that withdrawal of complaint was based 
on misconception of facts — Magistrate reviving 
original complaint and on evidence finding 
accused guilty under S. 323, Penal Code, and 
not Ss. 452 or 392, Penal Code--Revival of com- 
plaint held justified — Conviction under S. 323, 
Penal Code, held legal. 

Tho Magistrate oo the application of the com* 
plainaot that ho did not wish to proceed with his 
complaint under Ss. 453 and 893, Penal Code, 
dismissed the complaint. Subsequently the com- 
plainant made an application stating that his 
previous application withdrawing the complaint 
was based on a mlsconcoptioD of facts wbereup^^ 
the Magistrate revived tho original complaint and 
upon a consideration of the evidence found that do 
ofTcnco under 8. 463 or 9. 893, Penal Code, vras 
committed but tho accused were guilty under 
B, 838, Penal Code, and therefore convicted them; 
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Held that tbe oSeoces under Ss. 452 and 392, 
Penal Code, being non-compoundable, on tbe facts 
the Magistrate was entitled to revive tbe original 
complaint : 21 Cal 103; (’27) 14 A I R 1927 Bom 
410 ; (29) 16 AIR 1929 Bom 375 and 11 P R 1907 
Cr,Rel. on. [P 611 C 2) 

Held further that the conviction of accused 
under S. 823, Penal Code, was perfectly legal inas- 
much as there was no reference to that section in 
the original complaint. [P 512 C 1] 

(b) Criminal P. C. (1898), Ss. 342 and 537 — 
Magistrate examining accused alter prosecution 
case was closed and one deience witness heard 
— Procedure is not in violation of S. 342 unless 
accused is prejudiced thereby — Even if it be 
irregularity it is curable under S. 537. 

The procedure of a Magistrate in examining the 
acensed after tbe close of tbe prosecution case and 
hearing one defence witness cannot be said to be in 
violation of 8. 312 unless the accused is shown to 
be prejudiced thereby. Even if it is an irregularity 
it can be cured under 6. 637. [P 512 0 1, 2] 

Sxraj Z/u$5utu — for Accused. 

5. -1/. Yuiuf — for the Crown. 

Order. — This is a reference made by tbe 
learned Sessions Judge of Rae Bareli re. 
commending to this Court that tbe conviction 
and sentence passed upon Mt. Rajjau and 
certain others under S. 823, Penal Code, be 
set aside. The reference arises out of tho 
following circumstances. Mt. Ghbuttan 61ed 
a complaint under Ss, 452, and 892, Penal 
Code, against Mt. Rajjau and five others. On 
the following day, namely 12th July 1910, 
Mt. Rajjau filed a cross complaint under 
S3. 323 and 504, Penal Code. Both tho com- 
plaints wore tried together by tho same 
Magistrate. Tho complainants in tho two 
cases are alleged to have made statements 
before the Magistrate requesting that they 
did not wish to proceed with tho complaints 
and that their cases might bo consigned 
to the record. The Magistrate accordingly 
consigned the cases to tho record. Two days 
later, namely I5tb August 1940, Mt. Chhut- 
tan made an application to the District 
Magistrate in which after referring to the 
two complaints she stated that tho case was 
taken up on I3tb August 1940, in tbe absence 
of her counsel, that she got confused and 
without understanding tbe matter she stated 
that she did not wish to prosecute her com- 
plaint with the result that tho complaint 
was dismissed. She further stated therein 
that legally the complaint under Ss. 452 and 
392, Penal Code, could not be withdrawn nor 
compromised. She, therefore, prayed that 
tho complaints be revived and the acensed 
be dealt with according to law. It also ap- 
pears that on 23rd August 1940 Mb. Rajjau filed 
a fresh complaint under Bs. 328, 604 and 506, 
Penal Code, apparently as a counterblast 


against tbe complaint filed by Mt. Cbimt. 
tan. On 12th September 1040, the same 
Magistrate recorded the order in respect of 
the complaint of i\It. Cbhubtan that the 
order of discharge passed on her previous 
complaint was nob passed on merits or con- 
sideration of evidence. Pie made no enquiry 
into the truth of the allegations made in 
Mb. Chhuttan’s complaint but referred to 
it as alleging that her earlier statement had 
been made under the misrepresentation 
made by the opposite party and the mis- 
conception of facts. This statement in the 
order is contrary to tho actual allegations 
made by Mt. Chbutban in her complaint. 
She did not attribute any misreprosenta- 
tion to tho opposite party. Tho fact that 
tho Magistrate entertained the complaint 
shows that be accepted the allegation of 
Mt. Ghbuttan that her statement was based 
upon a misconception of facts. That a Ma.| 
giatrate is entitled to revive tbe complaint 
in a non-compoundable case on such fact& 
is supported by the authority of the deci- 
sions in 21 Cal 103, ‘ A 1 R 1927 Bom 410,- 
AIR 1929 Bom 376® and 6 Cr L J 336.* 

The Magistrate thereupon proceeded with 
tho complaint and ultimately on 7 th Decem- 
ber 1940, convicted four persons under s. 323, 
Penal Code, including Mb. Rajjau, and sen- 
tenced them to pay a fine of Rs. 15. He ac- 
quitted the two other accused. On the samo 
day ho dismissed the complaint of Mt. 
Rajjau. Those convicted thereupon filed a 
revision application before tbe learned Ses- 
sions Judge of Rae Bareli, who considering 
that tho case involved an important and' 
novel point of law referred the matter to 
this Court. 

It has boon contended on behalf of tho 
accused persons, who were convicted, that 
tbe dismissal of tbe complaint against them 
on 13th August 1940, amounted to an acquit, 
tal within the meaning of S. 845 (6), Crimi. 
nal P. C., and that the Magistrate had no 
jurisdiction to convict them under s. 323, 
Penal Code, again upon the same facts after 
they had once been acquitted. As far as tho 
complaint under Ss. 452 and 392, Penal Code, 
was concerned, they wore non-compound- 

1 . (’94) 21 Cal 103, Murray v. Queen- Empress, 

2. (’27) 14 A I R 1927 Bom 410 : 102 I C 549 ; 23 
Cr L J 581 : 61 Bom 612 : 29 Bom L R 718, 
Dajiba Ramil Patii v. Emperor. 

3. (’29) 10 A I R 1929 Bom 376 : 122 I 0 119 : 31 
Cr L J 353 : 31 Bom L R 769, Uaumaut Sbrioi- 
vas y. Emperor. 

4e ('07) 11 P R 1907 Cr : 6 Cr L J 836 : 47 P L R 
1M8 : 84 P W R 1907 Cr^ Eiog^Empeior v, HIra 

8iDgh. 
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able offences, and the accused must be held 
to have been discharged on I3tb August 1940 . 
They ^vere, however, liable to be proceeded 
against under the same sections and con- 
victed if the offences could be established 
against them. The learned Magistrate found 
upon a consideration of the evidence that 
no offence bad been established under sec* 
tion? 452 and 39Q. Penal Code, but the ac- 
cused were guilty under s. 323, Penal Code, 
with the result that be convicted them, as 
has been stated above. There is no doubt 
whatever in my mind that the order of the 
Magistrate convicting the accused under 
S. 3-23 on the complaint of Mt. Chbuttan 
cannot, upon the same facts after they had 
once been acquitted, be allowed to stand in 
view of the provisions of s. 345 (G), Criminal 
P. C. This, however, will depend upon the 
fact whether the original complaint of Mt. 
Chhuttan included the offence under S. 323, 
Penal Code, in addition to the offences 
under ss. 452 and 392, Penal Code. The 
learned Sessions Judge in Ids order states 
that the complaint against the accused was 
tiled under ss. 45*2, 392 and 323, Penal Code, 
while the e?(plaoation submitted by the 
Magistrate does not mention S. 323, Penal 
Code. I have, therefore, thought fit to send 
for the original record to satisfy myself as 
to the accuracy of tlie facts. I shall pass 
final orders after the receipt of the original 
record. 

The original record has been received. It 
shows that Mt. Chhuttan 's first complaint 
was under Ss. 452 and 392, Penal Code, and 
made no reference whatsoever to S. 823, 
Penal Code. It appears therefore that the 
order of the Magistrate convicting the 
accused under S. 323, Penal Code, for the 
'first time upon facts being established upon 
'that charge is not open to question. The 
only other point that was urged by learned 
counsel on behalf of the accused is that the 
prosecution evidence closed on 2l3t Novem- 
ber 1940, and the only defence witness was 
oiamined on 25bh November 1940. The griev- 
ance is that the provisions of S. 342, Crimi- 
nal P. C., have been ignored inasmuch as 
Itbe accused were examined actually after 
|one witness for the defence bad been beard, 
jibe record however shows that the accused 
were fully examined before the charge was 
framed and again examined on 7tb Decern- 
iber 1940. Under para. 1 of S. 342, Criminal 
P. 0., it is open to the Court to examine 
the accused at any stage of the enquiry or 
trial without previously warning him if it 
coneiders it Deceseary. I agree with the 


learned Sessions Judge that there has been 
no violation of 8. 842; in any case it has not 
been shown that the accused have been 
prejudiced by this action of the Court. I am 
not at all satisfied that miscarriage of justice 
has resulted from the course adopted by 
the Magistrate. Section 537, Criminal P. 0., 
is sufficient to cure the defect of the irre-' 
gularity, if any, in this respect. 

Another grievance of the accused is that 
they were not allowed to produce a second 
defence witness, who had been summoned 
for 25th November 1940, but was absent. It 
is stated that an application was put in 
before the judgment was written but it was 
returned by the Magistrate. There is noth- 
ing on the record to substantiate these alle- 
gations and I am unable to hold that any 
prejudice has resulted to the accused by the 
noD-production of the witness. The order 
of the Magistrate convicting the aconsed is 
perfectly justified. The recommendation of 
the learned Sessions Judge to the effect that 
the finding of the Magistrate be reversed on 
the ground that the case under 8. 323, Penal 
Code, bad been compromised between the 
parties and the accused must be deemed to 
have been acquitted within the provision of 
S. 345 (C), Criminal P. C., proceeds upon an 
error of fact and cannot be accepted. I 
therefore reject the reference. Let the 
papers be returned. 

q.n./r.k. Beference rejected. 


(28) A. I. R. 1941 Oudh 812 

YORKE AND GhULAM HaSAN JJ. 

Lala Ajodhia Nath Seth — Applicant. 

In re 

Pt. Chandra Bhushan — Appellant 

V. 

Aft. Putta Devi — Bespondent. 

Misc. Applloationa Nos. 282,288 and 284 of 1910, 
)oc!dod on 10(b Fobruary 1941. 

Civil P. C. (1908), O. 21. R. 16 and S. 37 (b) 
- O. 21, R. 16 does not contemplate order of 
ubstltuiion>-It gives transferee of decree right 
0 apply for execution directly without obtain- 
ng order for substitution — Application can be 
ntertained only by trial Court or on its ceasing 
0 exist, under S. 37 (b). 

Ordor 21, R. 16 does not contemplate an ordar 
f substitution being made in favour ofanasslgnse 
a the basil of a deed of assignment in place of 
bo assignor. It gives the transferee a right to 
pply for execution of the decree directly without 
bo necessity of obtaining any order 
ion In bis favour ; (’28) 16 A I B 1928 Oudh 80 
'27) 14 AIR 1927 All 166 (P B) « <1M9) 3 

!al 826. liel. on; {'H) 8 A I B IWI 
nd (■89) 19 A I R 1982 Mad 78 (P B)* q 
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The appUcatioD under O. 21, R. 16 can be enter- 
tained only by the Court which passed the decree 
and not by the Court to which the decree is sentlor 
execution or to the appellate Court before which an 
szecntion appeal is pending. Where the Court 
which passed tho decroo has ceased to exist the 
application should bo made in accordance with 
3. 37 (b) : (’37) 24 A I B 1937 Oudh 111 and (*32) 
19 A I R 1932 Pat 168, lid. on. [P 514 C 2) 

P. N. Asihana — for Applicant. 

AH Hasan — for Appellant. 

P. U. Chou'dhry — lor Respondent. 

Order. — These are three applications 
under o. 21 , R. 16 , Civil P. C., filed by one 
Lain Ayodhya Nath Seth in the three con- 
nected eseentioD appeals pending in this 
Court. Tho material facta are few and aim. 
pie. Mt. Putta Devi is the widow of Pandit 
Chandika Prasad. She obtained a decree for 
maintenance for Rs. 60 per mensem, i. e., Re. 
12 - 8.0 per mensem against each of her four 
step-sons out of whom three, namely, Chan- 
dra Bhusban, Satya Narain and Ram Shan- 
kar, are the appellants in the three execution 
of decree appeals. Mt. Putta Devi applied for 
execution of her decroo by appointment of 
a receivor against the throe aforesaid sons 
separately. Tho sons filed objections to the 
execution on the ground tliab tho applica- 
tions (or execution are not maintainable as 
they had applied under s. 4, Encumbered 
Estates Act. Tho learned Civil Judge ro- 
jeobed the objections holding that the main, 
tonanco dues cannot be called debt within 
the meaning of tho definition of the word 
"dobt” given in the Encumbered Estates 
Act and consequently tho execution is main- 
tainable. This order was passed on 11th 
February 1939. 

On 24bh February 1939, tho three objectors 
preferred three separate appeals, which are 
now ponding in this Court. On 6tb March 
1910, Lala Ayodhya Nath Seth filed throe 
applications (Nos. 282. 263 and 264 of 1940) 
under 0 . 21 , R. IG, Civil P. C., stating that 
Mb. Putta Devi, the decree. holder, had 
transferred throe-fourths of her interest in 
the decree to him by a registered sale deed 
dated 18th August 1939, and claimed a right 
to bo substituted as a respondent in all the 
appeals along with Mb. Putta Devi. Ho 
also prayed that he should bo treated as 
entitled to three. fourths share of the de- 
cretal amount and that further proceedings 
in execution should bo regarded both on 
behalf of Putta Devi and himself. 

Tho throe judgment. debtors appellants 
have filed objections to tho applications of 
Lala Ayodhya Nath Seth. Mt. Putta Devi 
1911 0/65 Si C6 


has also filed separate objections. The sale 
deed in favour of Lala Ayodhya Nath Seth 
is challenged on various grounds both by 
the decree- holder as well as tho judgment, 
debtors as being void on the ground of 
fraud, undue inlluenco, misrepresentation, 
want of intelligent execution and absence 
of consideration. The sale deed is further 
alleged to have been executed in order to 
stifle criminal prosecution and is alleged to 
bo void under s. 2.3, Contract Act. It is 
further objected that tlio applications are 
nob maintainable under o. 21 , R. 16, Civil 
P. C., in this Court. Having heard learned 
counsel on both sides at some length wo 
have come to tho conclusion tliat these 
applications are misconceived. Tho object 
of tbo applications appears to bo to obtain 
an order of substitution of names in re- 
gard to bhreo-fourths share of the decretal 
amount in place of the decree- holder. We 
have no doubt whatever that U. 16 of 0. 2i 
does not contemplate an order of substitu- 
tion being made in favour of an assignee on 
tbo basis of a deed of assignment in place 
of the assignor. Rule IG of o. 2i lays down 
that where a decree or, if a decree has been 
passed jointly in favour of two or more 
persons, tho interest of any decreo-bolder 
in the decree is transferred by assignment 
in writing or by operation of law, the trans- 
feree may apply for execution of the decree 
to tho Court wliich passed it, and the decree 
may bo executed in the same manner and 
subject to the same conditions as if tbo 
application wore made by such decree, 
holder. 

It is clear from tho wordings of the sec- 
tion, that tho transferee has been given a 
right to apply for execution of the decree^ 
directly without the necessity of obtaining 
any order for substitution in his favour. 
We are fortified in this view by a decision 
of a Bench of this Court in 3 Luck 126,' 
where it was held, following a Full Bench 
decision 'of the Allahabad Iligh Court in 
49 ALL 509," that there is no rule under 
which the legal representative of a deceased 
decree-holder can or should apply merely 
for substitution of names. The application 
should bo for execution. A similar view has 
been taken in l L R (1939) 2 Cal 825,* where 

1. (*28) 15 A I R 1928 Oudh SO : 105 I 0 611 : 3 
Luck 12G : 4 O W N 1025, Muhammad Sadlq Ali 
Khan v. Bajjad Mlrza. 

2. (’27) 14 A I R 1927 All 165 : 104 I 0116:49 All 
509 ; 25 A L J 249 (P B), Baij Kath v. Ram 
Bbaios. 

3. (’89) I L B (1939) 2 Cal 325, Radha Nath Das 
T. Produmoa Kumar Sarkar. . 
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it was held that there is no provision in 
the Code of Civil Procedure enabling the 
assignee of a decree to apply only for record, 
ing the assignment. In that case the assignee 
had made an application that the assign, 
raent of the decree in favour of the appli. 
cant should be recorded, that he should be 
allowed leave to execute the decree and that 
the name of the applicant should be substi- 
tuted as an assignee of the said decree. 
There was no application by the assignee 
for execution of the decree. It was remark- 
ed that there could be no justification for 
splitting the matter into two parts and 
thereby necessitating one application for 
recording the assignment of the decree and 
the other for execution of the decree. 

Reference has been made on bebalf of 
the applicant to U Mad 91')* and 55 Mad 352.^ 
Neither of these cases is of any assistance 
to the applicant. In the former case two of 
the learned Judges expressed theopinion that 
O. 22, R. 10 , Civil P. C. applies to proceedings 
in execution, while the third learned Judge 
expressed a contrary opinion. The decision 
of the case, however, was not founded upon 
that ground. This was fully explained in a 
later case of the same Court in air 1927 
Mad 321.'^ The case in 14 Mad 919‘ further 
laid down that s. 140, Civil P. C. recognizes 
the validity of a transfer of a part of a de- 
creo and execution thereof by the trans- 
feree, and o. 21, R. IG is no bar to the 
application of the section. 

In 55 Mad 352*' it was hold by the Full 
Bench that the legal representative of a 
deceased docreo-holder who died during the 
pendency of an execution petition filed by 
him could be substituted in his place in the 
execution petition and bo allowed to conti- 
nue it. Their Lordships overruled an earlier 
decision of the Madras High Court in .50 
Mad in which it had been hold that the 
widow of a transferee decree- holder, who 
died pending his application for the oxecu. 
tion of the decree, could not be btought on 
the record as his representative and be per- 
mitted to continue the execution petition 
filed by him and that the only course left to 
her was to file a separate and fresh appli* 

4. (’21)'8A I’R 1921" MQd“699T69I O 887T41 M 
L J 816 t 44 iVfad 919 (P B), Muthiah Cb6tti&r v* 
Govioddoss Krifiboado&s. 

5. (^82) 19 A I R 1932 Mad 73 : 135 I C 561 : 55 
Mad 862 ; 62 M L J 1 (P B), VoDkatachalam 
Cbetti V. Bamadwamjr Sorval. 

6. (*27) 14 A 1 B 1027 Mad 624 : 104 I 0 420 : 53 
M L J 612f Mayankutti y. Biyjatbumma* 

7. (’27) 14 A I R 1927 Mad 184 : 99 I 0 627 : 50 
Mad 1 : 51 M L J 746, Palaolappa Chottiar v« 
ValliatDiDai Acbi, 
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cation. The decision in 50 Mad i’ proceeded 
upon an interpretation of Rule 3 read with 
R. 12 of o. 22 , Civil P, C. There it was held 
that Rr. 3 and 4 of O. 22 were inapplicable 
to execution proceedings and consequently 
the legal representative could not be brought 
on the record. After referring to a number 
of decisions of the various Courts the Full 
Bench held that the penalty of abatement 
of a suit for failure to bring a legal repre- 
sentative on the record on the death of a 
plaintiff imposed by R. 3 of o. 22 does not 
attach to execution proceedings in the case 
of the death of a decree-holder by virtue of 
R. 12; and R. 12 does not lay down that the 
legal representative cannot be brought on 
the record in the course of the execution 
proceedings. This case, therefore, is inappli. 
cable to the facts of the present case. 

It has been contended on bebalf of the 
docreo-boldor and the judgment- debtors 
that the proper remedy of the applicant is 
to apply for the execution of the decree to 
the lower Court under o. 21 , R. ic, Civil 
P. C., and not to this Court. This conten- 
tion receives support from a Bench decision 
of this Court in 12 Luck 755,® whore it was 
laid down that an application under o. 2l, 

R. 1 C, Civil P. C., for substitution of Dame 
of the assignee of a decree in place of the 
decree holder can be entertained only by 
the Court which passed the decree and not 
by the Court to which the decree is sent for 
execution. A similar view was taken by a 
Bench of the Patna High Court in 11 Pat 94.® 

It has boon represented to us that the 
Court which pavssed the decree in tliis case 
has ceased to exist. According to S. 37 (b). 
Civil P. C., the expression “Court which; 
passed a decree" shall be deemed to include.: 
where the Court of first instance has coased| 
to exist or to have jurisdiction to oxecutej 
it, the Court which if the suit wherein the 
decree was passed was instituted at the 
time of making the application for the exe-' 
cution of the decree, would have jurisdic-j 
tion to try such suit. We do not see anyj 
difficulty in the way of the applicant to 
seek his remedy in the lower Court as re- 
quired by B. 16 of O. 21 , Civil P. C. It 
been urged on behalf of the applicant that 
if bis interest is not protected by allowing 
the substitution of his name along with the 

8. (’37) 24 A I R 1987 Oudh ill : 166 10 891: 12 
Lack 766 : 1986 OWN 1230, Jogendra Blogb ’• 
Oadh Commorciat Bank. Ltd. 

9. (’82) 19 AIR 1932 Pat 168 : 187 I 0 472 : li 
Pat 94 : 18 P L T 402, Prithvl Chand Lai T. 
Satja Kiokar Das. 
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decree-holder to contest the appeals of the 
iudgment-dobtors, the decree bolder might 
coUade with the judgment- debtors and cause 
loss to him by enteriug satisfaction of the 
decree. We think that this suggestion is 
entirely irrelevant to the question of tho 
maintainability or otherwise of the present 
applications in this Court. Wo hold that 
these applications are not maintainablo in 
this Court and dismiss them with costs. 

G.N./B.K. Applications dismissed. 

(28) A. I. R. 1941 Oudh 515 

GnCLAM Dasan .T. 

Mahmood Deg and another — 

Complainants — Applicants 

V. 

Ehsan Beg — Opposite Party. 

Criminal Revn. Appln. No. •14 of 1911, Decided 
on 19tb May 1941. for revision of order of Bees. 
Judge, Lucknow, !>/- 2ud January 1911. 

(a) Criminal P. C. (1898), Ss. 145(2) and 146 
—Land in S. 14S(2) docs not include moveable 
property such as stock oi medicines in shop. 

The deQuition of land in 8. 145 (9) does not 
include CDovoaMo property, such us tho stock o{ 
modlcincs in a shop and tbereforo can not bo attach* 
ed under 8* 14G. (P 610 C 1] 

(b) Criminal P. C. (1898), S. 145 — S. 145 
contemplates not only actual possession but 
exclusive possession oi subject in dispute. 

Tho possession contemplated under 8. 145 is not 
only actual poe^^esaiou but the ex'clubive possession 
of tbo subject in dispute. Tbero is no room what* 
ever (or tho application of tbo doctrino of joint 
pof!s6S6ioLi under that section. The questions of 
joint possession or constructive possesbioo are both 
foreign to the scope of S. 145 : 93 OWN 1051 and 
(•32) 19 A I R 1032 All Cb3, (P 61G C 2; 

P517 0 1) 

(c) Criminal P. C. (1898), S. 145(4) — Magis- 
trate's only concern under S. 145(4) is to see 
who is in de facto possession oi subject in dis- 
pute — Ills not for him to determine title of 
parties or whether possession is founded on 
title or not. 

A Magistrato acting under B. 145 (4) has to do* 
cido tho possession of tbo subject of dispute without 
reference to tbo merits of tbo claims of any party. 
It is not within tho provlnco of the Magistrate to 
dotermino tho title of tbo parties or the question 
whether tho possession was founded upon titlo or 
not. Uis only concern is to soo who is in do facto 
possession of tbo subject of dispute : 11 Cal 365 
RtU on. [P 51C c 2) 

(d) Criminal P. C. (1898), S. 145(4) proviso 
and S. 145(1) — Two months In S. 145 (4) pro- 
viso mean two months from date of prellmlnary 
order under S. 145 (1). 

Two months mentioned In the proviso to 8. 145 
(4) mean two months from tbo date of tbo prelimi. 
nary order under 8. 146(1) and not two months 
from tho dato of the complaint : ('35) 22 A I R 
1936 All 35; (’29) 16 AIR 1929 Oudh 62C; (’31) 18 


AIR 1931 Nag 38 and (’40) 27 A IR 1940Sind 33, 
lid. on; |’29) IG A I K 1929 Mad 198, Disunl. 

(P 517 C 1) 

Siraj IIufAin — for Applicants. 

Itahivi Vddin — for Opposite Party. 

Order. — This id an application in revi- 
sion arising out of proceedings under S. 145, 
Criminal P. C., between tbe parties. These 
proceedings wore initiated upon an applica- 
tion bled by one Mahmood Beg on 20tbMay 
1940, in tbo Court of tho City .Magistrate of 
Lucknow. Tbo facts are as follows : Ashraf 
Beg, a resident of Lucknow, died oni.'ith May 
1940, leaving a brother Ehsan Beg, tlie opi)o- 
site party, and the widow Mt. Phundan, 
one of tbo applicants, and her brother Mab- 
mood Beg, the other applicant, four minor 
daughters and a son. Mahmood ]j 0 g stated 
in tho application that Asbr.if Bog left a 
shop known as “Undatul Advia” in Na/ira- 
bad, Lucknow, that his shop was in tho 
possession of tbe deceased in his lifetime 
and after hi.s death in tho possession of his 
widow and children as his heirs, who had 
put their lock in the shop. The shop in 
which tho goods are stocked was held on 
rent by Ashraf Beg. The application stated 
that the opposite party took wrongful pos- 
session at C A. M. on 20th -May 1940, the date 
of tho application. The applicant prayed 
that tho entire property may bo attached 
after a police report, and possession after 
tho enquiry he delivered to the family of 
tbo deceased. 

The police reported on 28th May 1940, 
that there was an apprehension of a breach 
of the peace and that tbe dispute related to 
four bouses and a piece of land. The learned 
ilagistrato. however, passed no order under 
S. M5 (i), Criminal P. C., on the receipt of 
this report. It appeal's, however, that there 
were certain other proceedings pending be- 
tween the parties and in the course of those 
proceedings tho goods of the shop had l)een 
given in the custody of Ehsan Beg as a 
custodian tipon his executing an agreement 
and furnishing a bond for Rs. ilOO on 29th 
May 1910. This appears to bo clear from the 
order sheet dated I2tb June 1940, of the 
Magistrate’s Court. On the same day Mab- 
mood Bog was directed to file a list of tbe 
household articles in his possession and a 
similar agreement. The list was, however, 
not filed till 3rd July 1910, on which date 
the Magistrate recorded the order that the 
plaintifif (meaning tbe applicant) should 
seek bis redress in the civilCourt. He post- 
poned tho case to nth August 1940, adding 
that tbe application will be dismissed if the 
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suit was not liled bj* that date. Nothing 
however, appears to have been done till 23rd 
August 19-10, when the Magistrate, for the 
first time recorded an order in terms of 
S. 145 (l), Criminal P. C., calling upon the 
parties to tender evidence of their posses. 
sioQ. The order states that there is an ap- 
prehension of a breach of the peace regarding 
the possession of the medicines stocked in the 
shop known as “Umdatul Advia,” Nazira- 
bad, Lucknow, and also in respect of four 
houses and a piece of open land. It is to be 
noted that Mahmood Beg’s application was 
conBnod to the stock of medicines in the 
shop while the iKilice report covered the 
entire property left by Ashraf Beg. Written 
statements were 61ed by the parties on 
different dates. No oral evidence was ten- 
dered but documentary evidence was pro- 
duced. Ultimately the learned Magistrate 
passed the order on IStli liocember i9io, 
bolding that the provisions of S. 145, Cri- 
minal P. C., did not apply to the stock of 
medicines in the shoji and the case was, 
therefore, liable to fail on that ground. Ho 
also hold that Ehsan Reg had established 
his actual and exclusive possession over the 
contents of the shop since 20th May loio. 
The Sessions Judge declined to interfere in 
revision. 

Mahmood Beg and his sister, Mt. Phun. 
dan. have filod the present application in 
revision against that order. It has been 
contended by learned counsel on their behalf 
that the learned Magistrate has virtually 
attached the stock of medicines in the shop 
by ordering the preparation of the list and 
entrusting them to the care of Ehsan Beg, 
and under these circumstances the case fell 
within the meaning of S. 140, Criminal P. C., 
and the learned Magistrate should have con. 
tinued the attachment till the parties bad 
got their rights determined by a competent 
Court. This contention has no force. In the 
first place, the preparation of the inventory 
of the goods was not made under the orders 
of the learned Magistrate but it was made 
in the course of other proceedings pend- 
ing between the parties in a different Court. 
In the second place, no order for attach, 
ment of these goods could have been passed 
by the learned Magistrate as the definition 
of land in cl. (2) of S. 145 cannot include the 
moveable property, such as the stock of 
medicines in the shop, nor was any order 
actually passed by him. As a matter of fact, 
the applicants made several applications to 
obtain an order for attachment of the shop 
but the Court did not pass the order of 


attachment. The learned Magistrate is wrong 
in observing that the formal possession of 
Ehsan Beg under the orders of the Court 
in another case was tantamount to attach- 
ment. I am satisfied, therefore, that there 
was no room for the application of s. 146 , 
Criminal P. C,, under the circumstances 
stated above. 

Another argument that has been advanc- 
ed on behalf of the applicants is that Ashraf 
Beg was the exclusive owner of the contents 
of the shop and that his clients came into 
exclusive possession as heirs after his death. 
It is further argued that Ehsan Beg admits 
the joint title of the applicants and there- 
fore his possession over the property must 
be considered to be the possession on behalf 
of the applicants as well and as such the 
case does not fall within the purview of 
S. 145, Criminal P. C., but under S. 146, Cri. 
minal P. C., and the learned Magistrate 
should have taken action under that sec- 
tiou. In this connexion it is also stated that 
the applicants were in possession for five 
days, namely from 15th May to I9th May 1940, 
and were dispossessed only on 20th May 1940 
when Ehsan Beg took forcible possession. 

It appears from Ex. D-l that the shop was 
closed from 15th to 19th May 1940. Conse- 
quently the question of the applicants’ pos- 
session is entirely ruled out. The possession 
of Ehsan Beg being admitted since 20 th May 
1940, the only question which remains for 
determination is whether that possession 
can be considered to satisfy the require- 
ments of S. 145, Criminal P. C. It cannot be 
seriously disputed that possession contem-j 
plated under S. 145, Criminal P. C., is not, 
only actual possession but the exclusive' 
possession of the subject in dispute. Therej 
is no room whatever for the application of| 
the doctrine of joint possession under thatj 
section. The questions of joint possession orj 
constructive possession are both foreign to, 
the scope of S. 145, Criminal P. 0. Furtber| 
it cannot bo questioned that a Magistrate^ 
acting under S. 145 (4), Criminal P. 0., has 
to decide the possession of the snbjMt of 
dispute without reference to the merits of 
the claims of any party. It is not within 
the province of the Magistrate to determine 
the title of the parties or the question whe- 
ther the possession was founded upon title 
or not. His only concern is to see who is in 
de facto possession of the subject of dispt^ • 
vide 11 Cal 866.* It is true that Ehsan Beg 
set up a joint title wi th Ashraf Beg and 

1. ('86) 11 Cal 366, Ambler v. Puehong. 
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after his death with his heirs but he no- 
where admits that the heirs of Ashraf Beg 
are in joint possession with him over the 
property in dispute. Parties may be joint 
owners and yet any one of them may be in 
actual possession of the property to the 
exclusion of other co-owners. No doubt the 
possession of one co-owner will be consider- 
ed to be the possession of all, and a co-owoer 
not in actual possession of one would be 
deemed to be in constructive possession of 
the property. This doctrine of constructive 
possession, however, has no place in crimi- 
nal law and a Magistrate acting under s. 145, 
Criminal P. C., is entitled to take notice only 
of exclusive actual physical possession and 
has nothing whatever to do with construe- 
tive possession or joint possession. The 
jeontention advanced on behalf of the ap- 
plicants on this score must, therefore, be 
rejected. 

Learned counsel on behalf of the appli- 
cants has referred to two decisions, 23C WN 
1051^ and A I R 1932 ALL C83,® in support of 
his contention. Neither of these cases is 
helpful to his clients. In the former case it 
was held as a fact that the person in pos- 
session was in possession on behalf of his 
nephews and himself, while in the latter 
case it was found as a fact that the land 
was admittedly in the joint possession of 
both parties, and not in the exclusive pos- 
session of any of them. In view of that 
iinding on facts it was bold that the Magis- 
trate was entitled to pass an order under 
8. 140, Criminal Procedure Code, neither of 
the parties being in exclusive possession of 
the property. 

The only other point that requires deci- 
sion is whether, even if the possession of 
Ebsan Beg was wrongful, the applicants’ 
possession had been disturbed within the 
two months next before the date of the pre- 
liminary order under S. 145 (l). Criminal 
P. C. Ehsan Beg took possession on 20 tb 
May 1940, while the preliminary order was 
made on 23rd August 1940, namely three 
months and throe days later. There isample 
authority in support of the view that two 
, months mentioned in the proviso to cl. (4) 
'of 8. 145 mean two months from the date of 
'the preliminary order and not two months 
'from the date of the complaint : C O W n 

2. (’19) 23CWN 1051, Klnu Mondal 7. Haji Baul 
MondaK 

3. C32) 19 A I R 1932 All 683 : 143 1 C 54 : 34 
Cr L J 480 : 1932 A L J 819, Cbiraojl Lai v. 
Mabadeo I’ratad. 


957,* 57 ALL 486,® A I R 1931 Nag 38® and AIR 
1910 sind 33.^ The only case in which a 
dilTereut view was takeu is a single Judgo 
decision of the Madras High Court reported 
in 52 Mad CC,’’ where it was held that the 
period of two months should bo taken from 
the application made to the Magistrate. This 
case was, however, dissented from in all tho 
aforesaid cases. In my opinion, the remedy 
sought by the applicants under S. 145, Cri- 
minal P. C., was, for tho reasons aforesaid, 
wholly misconceived. Thoir proper remedy 
lies in a civil suit in tlio regular Courts. The 
application fails and is dismissed. 

G.N./R.K. Application dismissed. 

4. (’29) 1C AIR 1929 Oudb .V2C : 124 1 C 303 : 5 
Luck 440 ; G 0 \V N 957 ; 31 Cr LJ 078, Emperor 
V. Baijn-itb. 

5. (’35) 22 A I R 1935 All 35 ; 1.52 I C 49C : 3G 
Cc L J 102 ; 57 All 48S ; 1931 ALJ 1157.Mebar. 
lau Siugb 7. BhoU Biugb. 

6. (’31) 18 A I R 1931 Nag 33 : 130 I C 153 : 32 
Cr L j 470 ; 20 N L R 377, Emperor v. P.irasb- 
ram. 

7. (’40) 27 A I R 1940 Sind 33 : 187 I C C3G : 41 
Cr L J 460 : I L R (1940) Kar 102, .Muhammad 
All V. Sbamsul Ilaq. 

8. (’29) 1C A I R 1929 Mad 198 : 113 I C 330 : 30 
Cr L J 144 : 52 Mad CC : 50 M L J 33, Sriniva'^a 
Reddy v. Daaaratba Rama Reddy. 
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Parmeshar Din — Accused — Appellant 

v. 

Emperor. 

Capital SoutODCG No. 25 and Criminal Appeal:^ 
Nos. 177, 194, 201 and 235 of 1941, Decided on 
20tb July 1941. aqainst order of Scss. Judge, Udoo, 
D/. 15th May 1941. 

(a) Penal Code (1660), Ss. 149. 147 and 302 — 
Accused charged with having organized and 
directed offences under Ss. 325, 149 and 147 
resulting in death — Accused convicted under 
S. 302 read with S. 149 — It is important to ascer* 
tain age of accused so far as possible. 

Iq cases where the accused is charged with hav. 
ing organized aod directed the oflonccs under See* 
tioDs 325, 149 and 147 resulting in dc^atb and 
particularly where the accused has been sentoDccd 
to death it is important to ascertain bis ago cor- 
rectly 80 far as that may bo possible, and the Scs- 
siona Judge should clearly indicate bis own opinion 
if there is any doubt on tho point. IV 518 G 2; 

P619C 11 

(b) Criminal trial— Evidence — Accused dis« 
appearing after occurrence — Accused's failure 
to put forward any explanation is point in favour 
of prosecution. 

The failure of the accused to put forward any 
explanation for bis disappearance after the occur- 
rence must be regarded a point in favour of the 
prosecution. (P 519 C 2] 
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(c) Criminal P. C. (1898), S. 342 — Though 
S. 342 gives Court discretion, it is generally 
expedient that accused should have his atten- 
tion drawn to circumstances strengthening pro- 
sccution cdse against him and bt expressly 
given opportunity of explaining them. 
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:n V. Emperor ^ 

Iyd5 Oudh 381, lief. [p 524 C 2) 

11 . G. W at ford and H. D. Sinha — 

for Appellant. 

Government Advocate — for the Crown. 


Though S. 342 gives the Court a discretion in 
the matter of putting questions to the accused, it 
is genorally espedieut that an accused person 
should have his attention drawn to circumstances 
which appear to strengthen the prosecution case 
against him, so that he may be expressly given an 
opportunity of explaining them. (P 620 C 1] 

(d) Criminal P. C. (1898), S. 164 — Fact of 
police having witness’s statement recorded 
under S. 164 suggests that they do not consider 
witness to be altogether reliable and apprehend 
his being tampered with — But aforesaid proce- 
dure can be followed in appropriate cases. 

No doubt the fact that the police have consi- 
dered it necessary for the statement of a witness to 
U recorded under S. Ifi4 suggests that they do not 
consider him altogether a roliablo witness: that is 
to say they apprehend that bo may bo tampered 
with. But there can bo no objection to the proco- 
dure being followed in appropriate cases, such as 
where the persons accused in the first information 
report dis.appc.ar immediately .after the occurrence 
and therefore there is a probability of some attempt 
being made by one or more of them to tamper 
with the witnesses while tbo accused were still at 
largo. Tbo recording of statement under S. IIM 
does no doubt help to deter witnesses from chang- 
ing their stories sulsequontly and to this extent its 
eflcct is p.ihitary; (’8S) 2r, A T R lf>38 Pat 290- A’of 
ni.,<rnvfd\ (’41) 2S A I R 1941 Oudh 487. Oi.stuj,,. 

(P 522 C 2; P 523 C IJ 

(c) Penal Code (1860), Ss. 34 and 149 — Dis- 
tinction between object and intention explained. 

There is a difference lictwoen object and intou- 
tion. for though their object is common, the inten- 
tion of the several members of an unlawful as':cinbly 
may differ and indeed may be similar only in res'- 
pect tb.at they arc all unlawful, while the clement 
of participation in action, which is the leading 
feature of 8. 34, is replaced in S. 140 by mcmlicr- 
shipof tlio asfiomblv at the time of the committing 
of the oflenco : (’25) 12 A I R 1925 P C t, Itel. on. 

[P 524 C 1) 


Judgment. — The eleven appellants in 
this case have been convicted under s. 147 
and Ss. 802 and 325 read with s. 149, Penal 
Code. They have all been sentenced to 
two years rigorous imprisonment under 
s. 147 and to seven years rigorous imprison- 
ment under S. 325 read with s. 149 . Under 
s. 302 read with s. 149 Parmeshar Din has 
been sentenced to death, while the other 
ton appellants have each been sentenced to 
transportation for life. The reference in 
conhrmation of tbo death sentence is also 
before us. With the appellants were tried 
three other men named Nattha and his son 
Badlu, who are Barhais by caste, and a 
Brahman named Hira Lai. Those three 
men wore acquitted by the Sessions Judge. 
Another man named Sheo Nath, son of 
Plira Lai. died during the trial. Of the 
eleven appellants four are Brahmins, six 
are Pasis, and the eleventh Angu is a Teli. 
The four Brahmans are Parmeshar Din, 
Madho, Badri and Bachan. Madbo and 
Bachan are brothers and Badri is their 
cousin. The Pasis are Shiva Adhar and 
Paragi, wlio are brothers, their uncle 
Nokhey, and Mahabir, Hagbubarand Puttu, 
who belonged to the same family ns Nokhey. 
Parmeshar Dio, who has been sentenced to 
death as having organized and directed the 
offences of which the appellants were found 
guilty, is a young man. His age is given in 
the Magistrate's record as 25 years, hut in 
the record of the Sessions Judge as only 19 
years. No explanation of this appreciable 
difToronce is to he found on the record. 


(f) Penal Code (1860). S. 149 — Unlawful 
assembly — Principle governing constructive 
liability of members, explained — Assailants 
armed with lathis — Common object to attack 
two persons— One person killed— All are guilty 
under S. 302 read with S. 149. 

Onco an assembly bocomes unl.-vwful then nil 
things done in the prosecution of tbo common un- 
lawful object of that assembly are chargeable 
against every member thereof. The liability of 
every member extends not only to the acts Inten- 
ds by all to \io done, but also to those oflonces 
which are Hkoly to be committed in achieving the 
common object. Consequently, where the common 
object of the assailants armed with lathis consU- 
tutlog an unlawful assembly is to attack two per- 
sons and In the course of the prosecution of the 
common object some of the assailants cause death 
of the persona attacked all the assailants must bo 
held to be guilty under 8. 302, road with 8. 149 : 

iq 21 T® ^ ^ 1089 Lah 246 and (’41) 28 A I R 

Wil Lah 117, Itel. on ; (’30) 23 A I R 193C Pat 


Usually in such cases the reduction in age 
is made by the accused himself in tbo Ses- 
sions Court, but it would have been more 
satisfactory if the Sessions Judge had indi- 
cated whether the age shown by him was 
what this appellant himself gave out, or 
was the Sessions Judge's own estimate from 
Parmeshar Din's appearance. As the record 
stands, however, it must, we think, be pre- 
sumed that Parmeshar Din stated in tbo 
Sessions Court that he was 19 years, having 
previously stated in the Magistrate's Court 
that ho was 25. In coses of this kind, parti- 
cularly whore the person concerned has 
been sentenced to death, it is important to^ 
ascertain his age correctly, so far as that: 
may bo possible, and the Sessions JodgO| 
should clearly indicate his own opinion if' 
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there is any doubt oo the point. In the 
present case the question of age is of parti- 
cular importance because it has been con- 
tended on this appellant's bebnjf that a 
young man of only 19 is not likely to have 
organized and directed theollences of which 
ihe and the other appellants have been 
found guilty. 

The fifteen accused persons named above 
were all implicated by a man named Vishnu 
(or Bishuu) in an oral report made by him 
at the Hasanganj police station in the Unao 
District at 6-10 P. M. on 22nd October 1940. 
Vishnu is a first cousin of Gajodbar Prasad, 
father of the appellant Parmeshar Din. 
Vishnu commenc^ his report by saying 
that there had been a partition case be- 
tween himself, Sadasheo (who is his uncle) 
and Gaiodhar Prasad and Arjun Prasad. 
Arjun Prasad is Gajodbar Prasad’s brother, 
and therefore another first cousin of Vishnu. 
Vishnu proceeded to say that as a result of 
this partition the land of Sadasheo had 
fallen under the cultivation of Gajodbar 
Prasad and Arjun, that is to say as bis 
tenants. Gajodbar and Arjun did not pay 
their root and consequently Sadasheo was 
compelled to sue them. Sadasheo obtained 
a decree and in execution of that decree on 
the previous day the qurk amin bad attach • 
ed the ukh (sugarcane) of Gajodbar and 
Arjun. Other causes for enmity between 
Sadasheo oo the one hand and Gajodbar on 
the other wore also riiontioned by Vishnu 
in his roitort. lie said that there had been 
litigation between the two as a result of en- 
oroacbmont by Gajodbar upon some land of 
Sadasheo, and some time ago Gajodbar and 
his brother Arjun had beaten Sadasheo 
which had led to proceedings in Court. On 
the morning on which the report was made 
that is to say at about 8 or 9 A. M. on 22ad 
October, Vishnu bad been working in the 
fields with Sadasheo, his son Ram Sarup, 
and their servants, Lacbroan, Dwarka and 
Gulab, when the 15 accused persons, to 
whom ho referred as tho “lathbands" of the 
village came op. They all, Vishnu said, be- 
longed to tho party of Gajodliar. Parmeshar 
Dio, Gajodbar's son, had called upon them 
to kill Ram Samp and Sadasheo. Upon this 
Parmeshar Din himself and four other ac- 
cused, Puttu, Raghubar, Sbeonatb and 
Madho, began to beat Bam Sarup with 
lathis, while the rest attacked Sadasheo 
with lathis. Vishnu, Ram Sarup and Sad.a. 
sbeo raised an alarm and four persons, 
namely, Himman Toll, Arjun Prasad, Bbola 
Pasi and Sewan Pasi arrived on the spot, 


together with many other persons. Of these 
four witnesses named by Vishnu, Arjun Pra- 
sad is, as already mentioned, the brother of 
Gajodbar Prasad. They all, with the excep- 
tion of Bhola Pasi, gave evidence in support 
of tho prosecution case. Vishnu concluded 
his report by saying that Ram Sarup had 
(lied on the spot, while Sadasheo had re- 
ceived serious injuries. Ho had left tho 
corpse of Ram Sarup in the village. Finally 
be said that it was Gajodbar Prasad who 
bad caused his men to kill Ram Sarup. 

With reference to this last statement it 
may be noted that Gajodbar Prasad himself 
was not alleged to have been present at the 
occurrence, and there is some evidence that 
ho was away from the village at tho time. 
The report was made in tho {)rosenco of tho 
second ofiicer at the Hasanganj police sta- 
tion. Be left at once for tho village Mirza- 
pur Bhanbhau where tho occurrence was 
alleged to have taken place. It is eight miles 
from the police station. Tho Sub-Inspector 
held an inquest on the corpse of Kam Saru[> 
and sent it for post-mortem examination to 
Unao. He also sent Sadasheo to the Ilasan- 
ganj dispensary for medical examinatiou 
and treatment. He examined all the alleged 
eye-witnesses on tho night of 22Dd October 
with tho exception of Uimmau, Sewan and 
Sadasheo. These be examined the next day. 
Tliis Sub-Inspector also searched for all tbo 
15 accused ou the night of 22od October, but 
was unable to find any. Tho judgment 
shows how and when each accused was ar- 
rested or gave himself up. It will bo seen 
that while Nattha, Nokhoy, Paragi, Hira 
Ijal and Mahabir were arrested either on 
28rd or 24tb October, the remaining accused 
were not to be found until November or 
December. Pi’oceedings were taken against 
some of them as absconders. No explanation 
was given by any of the accused for their 
disappearance after the occurrence, except 
in tho case of Mababir who stated in the 
Sessions Court that bo was in another vil- 
lage ten miles from the scone of tho occur, 
rence at the time when it took place. But 
he produced no evidence to prove this. 

All the accused woro represented by 
counsel, and it must bo presumed that their 
counsel were aware that their disappearance 
after tho occurrence was a circumstance 
which, in the absence of any plausible ex- 
planation might be taken into consideration 
against them. The failure of tbo accused to 
put forward any explanation must there- 
fore be regarded as a point in favour of the 
prosecution. At tho same time we consider! 
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that it: wonld have been more satisfactory 
if the Magistrate or the SessioDS Judge had 
questioned the accused particularly with 
regard to their disappearance. Section 342, 
Criminal P. C., provides that for the pur. 
pose of enabling the accused to explain any 
circumstances appearing in the evidence 
against him, the Court may, at any stage of 
;any inquiry or trial, put such questions to 
him as the Court considers necessary: and 
though this gives the Court a discretion, it 
is generally expedient that an accused per. 
son should have his attention drawn to cir. 
cumstances which appear to strengthen the 
prosecution case against him, so that he 
may be expressly given an opportunity of 
explaining them. In the present case not 
only did the Sessions Judge not question 
the accused about their disappearance after 
the occurrence but he does not appear to 
have taken their disappearance into consi- 
deration at all. 

The post-mortem examination and the 
evidence of the Civil Surgeon of Unao show 
that no loss than 2i injuries wore found on 
Pam Sarups person. These included a rup- 
ture of the spleen and throe rib fractures. 
Ram Samp s death was due to multiple in- 
juries, hii morrhage and shock. Ram Sarup 
was a young man of about 24 years of age. 
The injuries wore spread all over the head, 
body, arms and legs. The injury report of 
Sadasheo shows only 12 injuries, of which 
all but one wore simple. The grievous in- 
jury consisted of a simple fracture of both 
bones of the left forearm. But although it 
would at first sight appear that Sadasboo's 
injuries wore loss numerous than those of 
his son, wo find that as many as 12 contu- 
sions are collected under one item. These 
12 contusions wore all over the back from 
the shoulders to the hips. Consequently in 
reality Sadasheo’s injuries were more nume- 
rous than those of Ram Sarup, and it would 
seem that he might have been more seri- 
ously injured had ho been lying in a difife- 
rent position. 

The prosecution story as told by Vishnu 
in his first information report was repeated 
at the trial by the eight eye-witnesses refer- 
red to, namely, Vishnu himself, Sadasheo, 
Dwarka, Arjun Prasad, Laohman, Himman, 
Sewan and Gulab, and there is little differ, 
ence to be found in their stories. One appa- 
rent discrepancy on which the defence have 
relied for the purpose of arguing that many 
of these witnesses were not present on the 
^ne of the occurrence at all is that Arjun 
Prasad deposed that he did not see Vishnu. 


A. I. R. 

But Arjun Prasad did not say that he did 
not see Vishnu at the scene of the occur, 
rence at all. He said that he did not see 
him there at one particular stage. He him- 
self was at some distance from the places 
where Ram Sarup and Sadasheo were being 
attacked, and he said that when he himself 
was threatened by the assailants he went 
home, leaving the accused assaulting their 
victims. At that time he saw some of tho 
other witnesses but he did not see Vishnu 
there at that time”. Vishnu deposed that 
he saw the first part of the attack upon 
Ram Sarup and his father and that he left 
for home when Ram Sarup became speech, 
less and Sadasheo was crying that, he bad 
been murdered. He went to the village for 
help but experienced some difficulty in get. 
ting it as other moo of the village were not 
willing to return with him. Eventually he 
obtained a cart and came back with it to 
the scene of occurrence in company with 
his brother Ram Autar, and these two 
brought back Sadasheo and Ram Sarup's 
body to their house. We do not think, there, 
fore, tliat the evidence of Arjun Prasad 
proves the ab.sonce of Vishnu from the scene 
of tho occurrence. 

It also appears from the evidence of thfr 
eye-witnesses that most, if not all of them, 
left tho scene of the occurrence before the 
accused, and it has been argued that this of 
itself is unnatural. Tho witnesses would, 
howovor, have been unable to do anything 
to help Ram Sarup and Sadasheo if they 
were being attacked by such a large number 
of assailants and they may very well havo 
thought it advisable to run away to the 
village or to distant fields. It is true that 
Sadasheo himself stated that the witnesses 
remained on the spot till the accused had 
gone away, but he added that they did not 
come to him oven after the doparburo of tho 
accused. It would certainly have been curious 
if the witnesses bad not come up to him 
then, had they been still on the spot. But 
we do not think that Sadasbeo's evidence 
on this point can bo relied upon for ho had 
received a very severe beating, including an 
injury to the head, and he could hardly have 
been in a position therefore to appreciate 
his surroundings and the presence or absence 
of the witnesses at that time. On the whole, 
therefore, on a consideration merely of the 
stories told by the eye-witnesses, wo cannot 
find any good reason for doubting the truth 
of the prosecution case generally. 

We have, however, to consider tho ques- 
tion whether all tho accused or rather all 
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tbo appellants took part in the occurrence. 
The Sessions Judge acquitted tliree of the 
accused namely, Nattba, Hira Laland Badlu, 
because some of the eye-witnesses denied 
their presence, and because they bad little 
motive for participating in the riot. The 
Sessions Judge also rejected the evidence of 
the eye-witness Dwarka because of certain 
contradictions in bis statements before the 
Committing Magistrate, in the Sessions 
Court and his attempts to prevaricate. The 
Sessions Judge also rightly took into con- 
sideration the delay which undoubtedly 
occurred in making the report. The report 
was made after about eight hours although 
the police station was only as many miles 
from tbo village. Vishnu was questioned 
about the delay and beadmitted that instead 
of going straight to the police station he 
wont to the adjoining village of Sirauli 
which is about one mile away. He took a 
man namoil PohkarGarael from there with 
him to the police station and some delay 
was caused because Pohknr Gamol could not 
be found at hrst. It is not quite clear why 
he wanted to take this man with him, but 
Vishnu does not appear to have been ex- 
pressly questioned about this. Vishnu was 
asked if ho had not gone to Sirauli to con- 
sult three zamindars named Sheo Adhar, 
Sheo Balak and Shoo Narain, and ho denied 
this, but the Sessions Judge thought that 
be might have done so. 

One of tho chief arguments put forward 
on behalf of tho appellants is that they or 
some of them wore implicated at tho instance 
of these zamindars. But it is to bo noted that 
there is no suggestion that any of those 
zamindars came to tlie village of Mirzapur 
Bhanbhau after the occurrence or that after 
consulting them Vishnu himself returned 
to tho village. It would seem to follow, 
tboroforo, that if tho case was in any way 
concocted by Vishnu he must have tutored 
the eye-witnesses before ho wont from his 
village to Sirauli, and in this case there 
would have been little point in consulting 
the zamindars. It is also to be noted that 
most of tho eye-witnesses were examined 
by the second o&icer of the Hasanganj police 
station the same evening, and it would not 
have been possible for Vishnu to have re- 
turned to bis village after making the report 
and to have tutored the witnesses then 
before tho arrival of the Sub- Inspector. On 
the whole, therefore, wo do not think that, 
^though there was undoubtedly some delay 
in Vishnu’s departure for the police station, 
this delay is very suspicious, nordo wo think 


that the report embodies what Vishnu was 
told by tho zamindara to say rather than 
what actually occurred. Most of the accused 
said that they had been implicated on ac- 
count of enmity; as we shall presently show 
there is good reason for thinking that some 
at least of tho appellants had been on bad 
terms for a long time with some of tbo 
prosecution witnesses; but it has also to bo 
considered whether it was not on account 
of tbo enmity between tlioso appellants on 
tho one band and Sadasheo and his sup- 
porters or servants on tho otlior that Sada- 
sheo and his son were attacked. 

The Brahman and Pasi accused were 
represented by dill'erent counsel, while tbo 
Teli Angnu was represented by a third 
counsel. In cross-examination, a motive was 
suggested by tlio learned counsel for tho 
Brahman accused which, if true, miglit 
indicate that only tho Pasis wore concerned 
in the assault. Tho suggestion was that tho 
deceased Ram Sarup had been discovered 
on tho morning in question in illicit inter- 
course with tho wife of the appellant Maha- 
bir and that ho and his father were attacked 
in consetiuonce by the Pasis. This suggestion 
was put to two of tho prosecution witnesses, 
Vishnu and Sadasheo, and was categorically 
denied by them. Tlio suggestion was not 
made at all by any of tho appellants in their 
statements either in the Magistrate’s Court 
or in the Sessions Court. It has been argued 
that tbo suggestion finds some support in 
the evidence of tho second ollicor, Pt. Ham 
Swarup, who commenced tho investigation, 
and also in tho evidence of tho station offi- 
cer, Pt. Suraj Narain Towari, who relieved 
the second officer on the evening of 24th 
October. Pt. Rain Swarup stated that ho 
called Muhabir’s wife on 2ith October I9i0, 
after Mahabir’s arrest. Ho denied that Maba- 
bir and his wife had been with him since 
tho night of 22 Qd October. It appears that 
on 24th October he sent a report asking that 
Mahabir s confession might be recorded and 
tho Magistrate's note on tho back of this 
report (Ex. H) shows that Mahabir at first 
expressed a wish to confess, but after being 
given two days for reflection changed his 
mind. 

The station officer was asked whether ho 
had also examined Mababir’s wife and ho 
answered this question in the affirmative. 
He further stated that the information given 
by Mahabir's wife was borne in mind during 
the investigation of the case. .Mahabir’s wife 
was nob a witness in tho case, and tliere is 
nothing to show what inforrn.ition was given 
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by her. Wo are quito unable on the basis 
of this evidence to find that there is any 
substanco in the suggestion that the riot 
occurred as the result of the naiscondoct of 
Tiam Sarup ^vith this woman. Had there 
been any foundation for the suggestion we 
have little doubt that it would have been 
made by one or other of the appellants in 
their statements in Court, and wo have also 
little doubt that Mahabir's wife would have 
been produced as a witness. It has been 
argued that the theory finds some support 
in the absence of any other motive for the 
assault so far as the Pasis are concerned. But 
we shall show later in a review of the docu- 
inentary evidence produced by the appeU 
lants that some of the Pasi accused or their 
relatives had on previous occasions sided 
with the Brahman appellants and the ah- 
KODce of any specific motive in the casooftho 
Pasis is nob therefore, we tliink. material. 

So far as the motive alleged in the first 
information report is concerned wo have 
very clear evidence, not only in the deposi- 
tions of \ ishnu and Sadasheo, hut also in 
the statement of the qurk amin, I;cahar 
Mohammad, who attached the sugarcane 
crop on 2ist October 1040. He stated that 
this sugarcane crop was attached in two 
execution cases in which Sadasheo was tbo 
docreo lioldor and Gajodliar Prasad and 
Arjun Prasad judgmont-dobtors. The qurk 
amin further stated that ho had not mot 
either of the judgment-debtors that day in 
the village. The field had lioen pointed out 
to him by Sadasheo and put in charge of a 
man named J^achan, wlio is one of the 
appellants in the case. This supurdar, the 
qurk amin stated, had been supplied by 
Parmeshar Din, Gajodbar Prasad's son. It 
appears from the evidence of this qnrk amin 
that Gajodbar Prasad himself had gone 
to Unao. It is no doubt a possibility that 
different motives may have influenced diffe- 
rent accu9e<l. There is this clear motive in 
the case of Parmeshar Din, with whom the 
other Brahman appellants probably sympa. 
tbisod . Even if the Pasis had another motive 
it docs not follow that they alone took part 
in the assault; persona who had difToronb 
reasons for enmity with Ram Sarnp and 
bis father may have made common cause 
against them. 

No defence witnesses were called by the 
appellants but a substantial volume of docu. 
menbary evidence was produced by the 
defence showing what the relations between 
the parties or their witnesses bad been for 
“any years past. Only a portion of this 


documentary evidence was referred to in 
arguments, and there is little reference to 
It in the judgment of the Sessions Judge. 
Wo have however examined it with some 
care in order to ascertain whether there is 
any likelihood of any of the appellants hav- 
ing been implicated falsely. (Their Lord- 
ships went into the documentary evidence 
produced by the defence, and proceeded.) 
Our general conclusion from this docu- 
mentary evidence is that it does not cast 
any real doubt on the prosecution story. It 
is clear that members of Parmeshar Din’s 
family have been on bad terms for many 
years. It is also clear that each have their 
partisans in the Pasi community. W^e can 
find no reason on a review of this evidence 
to think that the prosecution story against 
both Brahman and Pasi accused or, wo may 
add, against Angnu Teli, is false. 

Some legal points were raised by the 
learned couusel for the appellants. They are 
points of some importance and deserve con- 
sideration, particularly in view of certain 
rulings to which wo wore referred. It ap- 
pears that all the eye-witnesses were sent 
by tbo police to have thoir statements re- 
corded under s. loi, Criminal P. C., and it 
was argued by tbo learned defence counsel 
that this of itself, besides being unfair, was 
sufliciont to throw doubt upon their evi- 
dence. Wo were referred on this point to 
tho case in A I R 1038 rat 200.‘ In this case 
the Patna High Court expressed the view 
that a statement of a witness obtained under 
S. ICl always raises a suspicion that it has 
not been voluntarily made. It was added 
that the section was not intended to enable 
the police to obtain a statement from some 
person and as it wore to put a seal on that 
statement by sending in that person to a 
Magistrate practically under custody, to bo 
oxamined before the judicial enquiry or 
trial, and therefore compromised in bis evi- 
dence when judicial proceedings are regu- 
larly taken. We are not ourselves prepared 
unreservedly toendorso this viow. No doubt 
the fact that tlie police have considered it 
necessary for tho statement of a witness to 
bo recorded undor S. 1G4 suggests that they 
do not consider him altogether a rolinblej 
witness: that is to say they apprehend that, 
he may be tampered with. But wo can see 
no objection to the procedure being follow- 
ed in appropriate coses, and wo do not know 
with what other object this provision was 
made in s. 1G4. Village witc^esses are P«oa- 
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|UarIy susceptible to local inQuences. Id the 
preaent case we 6nd that all of the persons 
accused in the Brst information report dis- 
appeared from the village immediately after 
|the occurrence, and it was therefore by no 
jmeans improbable that some attempt would 
be made by one or more of them to tamper 
with the witnesses while the accused wore 
still at large. We can see no objection in 
these circumstances to the police sending 
the witnesses to have their statements re- 
corded by the Magistrate under S. iGl. The 
precaution is a very natural one. It is the 
only legal method by which the statoments 
made by the witnesses at an early stage in 
ithe investigation can afterwards bo proved 
lat the trial by the prosecution, and then 
only for the purpose of corroboration. But it 
does no doubt help to deter witnesses from 
changing their stories subsequently and to 
this oxtent its effect is in our opinion salu- 
tary. 

Wo wore next referred to a recent case 
of this Court 1911 u W N 852- whore it 
was observed by a Bench of this Court, of 
which one of us was a member, that whore 
certain witnesses had been disbelieved on 
material points as regards some accused, it 
would bo, to say the least, unfair to accept 
the remaining portion of their ovidonco as 
regards other accused. Wo do not think 
that this principle is applicable in the pre- 
sent case. In 19U o w n h 52“ there was 
overwhelming evidence given by certain 
witnesses against a number of accused, of 
having organized the attack and having 
committed riot and incendiarism and other 
overt acts. The Assistant Sessions Judge 
disbelieved the evidence and acquitted the 
accused. The Government selected four per- 
eons only out of 43 accused against whoso ac- 
quittal the appeal was filed as they wore the 
alleged assailants of the police party. In 
these circumstances the Bench remarked 
that it would be unfair to accept the evi- 
dence of those witnesses against the four 
persons while their evidence was rejected 
by the Assistant Sessions Judge and bis 
decision was acquiesced in by the Govern- 
ment by not filing an appeal. 

It was also argued that an offence under 
8. 302 read with 8. 149 had not been ostab. 
liebed against any of the appellants because 
it was nob proved that they intended to 
cause Ram Sarup’s death or knew that his 
d^th was likely to be caused. In A l R 1930 

2. (’41) 28 A I R 1941 Oudh 487 : 194~I C’6^7’ : 42 
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Pat 491® the Patna High Court held that in 
construing s. 119 a question arises whether 
a member of the assembly is guilty neces- 
sarily of the same offence as the principal 
offender or whether it is to be determined, 
with roferonco to the facts of the case, 
what offence the members must have known 
to bo likely to be committed and wlietbor, 
if such offence is a minor ofionce, they 
should bo convicted accordingly. The latter 
construction, it was said, appears to bo more 
in accordance with the intention of the 
Legislature on a reading of the words of the 
section. A similar view was taken by a 
Bench of this Court in ii o w K Ac- 

cording to the headnoto in this case : 

Where the common object of an udUw/uI a.;- 
sembly is only to boit the members of thcoppoEile 
party and, duriuR the prosecution of this object, 
ono of them, on tho spur of the inomeut and with- 
out premeditation, thrusts a spc-ir into the abdo- 
men of a momboc of the oppc.dto party aiid kill- 
him, the other members of the uul.iwful .asvmlil. 
onnot be held guilty of murder under S. 302 road 
with S. 149, Penal Code, inasmuch as even con- 
sidering the fact that some of them were armed 
with spears, the murder cannot lio said to hive 
l>eon committed in prosecution of tho common ob- 
ject of tho assembly and tho other members of thi' 
assembly cannot bo imputed with a knowledge 
that murder was likely to bo committed in the 
prosecution of their common object. 

Reforonco was also made to another case 
of this Court, 1935 O W N 313.® Id this case 
sevon accused made a deliberate attack 
upon one man and ultimately caused his 
death by fracturing his ribs and rupturing 
ilia spleen and indicting throe injuries on 
his head which left him unconscious and 
which might have also resulted in his death. 
Altogether 2 i injuries wore indicted on tho 
deceased, about 20 of tliem being inflicted 
after the deceased had fallen down and was 
unconscious. This was a case of a Govern- 
ment appeal against tho acquittal of tho ac- 
cused under 8 . 302 read with s. 149, and 
their conviction under s. 325 road with sec- 
tion 119. A Bench of this Court allowed the 
Government appeal to the extent of finding 
tho accused guilty under S. 301, though at 
tho same time they did not expressly hold 
that they were not guilty under S. 302. They 
said that : 

Even if it i>o aivAumed that tho accused bad no 
inteotioa of committing wilful murder of the de- 
coated, still tho f.act Usat tboy iullictod 24 injuries 

3. ('"36f 23 A I R 1936 P.at 481 : 162”Fc~563^:"37 
Cr L J 630: 17 P L T 3S0, Bhagwat v. Emperor. 

4. (’.35) 22 A I R 1935 Oudh 62 : 153 I C 96 : 36 
CrLJ 268 : 10 Luck 320; 11 OWN 1456, 
Ragbunandan v. Emperor. 

5. (’85) 22 A I R 1935 Oudh 381 ; 151 I C 808 - .36 
Or L J 678 : 1935 O \V N 313 : 11 Luck 61, Em- 
peror V, Bat Naraia. 
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on tho decease!, about 20 of them being inflicted 
after tho deceased had fallen down and was un* 
conscious, showed that they heat him with tho 
intention of caosing such bodily injuries os were 
likely to causo bis death, or with the knowledge 
that they wore likely by such acts to cause his 
death, and that all tho accused were, therefore, 
guilty of an oOenco under 8. 394, if not of the 
offence of wilful murder punishable under S. 302, 
Penal Code. 

Reference was made to certain other cases 
of this Court on the point of constructive 
liability, but these were cases where s. 34 
and not s. 149 was applicable. A clear dis- 
tinction between these sections was laid 
down by their Lordships of the Privy Coun- 
cil in r>2 I A 40® at p. 52. Their Lordships 
observed that there is a difTercnce between 
object and intention, for though their object 
is common, tho intention of the several 
|members of an unlawful assembly may dif- 
fer and indeed may be similar only in res- 
pect that they are all unlawful, while the 
element of participation in action, which is 
the leading feature of S. 34, is replaced in 

5. 119 by membership of tho assembly at 
the time of tlie committing of the offence. 
The correct view of the law relating to con- 
structivo liability under s. 140 is in our opi- 
nion laid down by tho Tjahoro High Court 
in 1 li U 20 Lah 77^ and in I L R 21 Lab 551.** 
Tho first part of tho hoadnote of tho first 
case roads : 

Jlcltl, that onco an assembly has becomo uulftw. 
ful then all things done in tho prosecution of tbo 
;common unlawful object of that assembly aro 
chargeable against every member thereof. Tbo 
'liability of every member exteuds not only to tho 
act.s intended by nil to be done, but also to those 
offences which aro likely to be committed in 
achieving tbo common object. 

It was also contended in the present case 
that on tho evidence, while some of tho ap- 
pellants might ho found guilty under S. 302 
in respect of the death of Ram Sarup, others 
could only bo hold guilty under S. 325 in 
respect of the injuries inflicted on Sadasbeo. 
The witnesses generally say that of the 
15 accused persons five attacked Ram Sarup, 
while tho remaining ten attacked Sadasheo. 
Some witnesses, however, say that seven 
attacked Ram Sarup and tho others Sada- 
sheo. Dwarka reconciles this by saying that 
Ram Sarup was first attacked by seven ac- 
cused, but afterwards two of these joined 

6. (’26) 12 A I B 1925 P C 1 : 85 I C 47 : 2G Cr L J 

431: 62 Cal 197: 52 I A 40 (P 0), Barendra 

Kumar V. Emperor. 

7. (‘39) 26 A I K 1939 Lah 245 : 182 I C 900 : 40 

Cr L J 712 : I L R (1939) 20 Lah 77 : 41 P L R 

448, Rahman v. Emperor. 

«; (’41) 28 A I R 1941 Lah 117 : 193 I C CC6 : 

I L R (1940) 21 Lah 664, Emperor v. Ramji Lai. 


the seven other accused who were attacking 
Sadasheo, The witnesses are, however, ag- 
reed that all the accused came in a body 
and that Ram Sarup was first attacked by 
Parmeshar Din. We have no doubt, there- 
fore, that the common object of the assail- 
ants was to attack both men, and this was 
the common object alleged in the charge. 
We are not able, therefore, to accept the 
contention that only some of the accused 
should be found guilty under s. 302 read 
with s. 149. 

There remains the question whether the 
capital sentence imposed on Parmeshar Din 
should be upheld, or whether the same sen- 
tence should not be imposed under S. 302 
in bis case as in the case of the other ap. 
pellants. The Sessions Judge found, as we 
have stated that Parmeshar Din alone was 
primarily responsible for the death of Ram 
Sarup, as he had organized and directed 
the assault and tho rest of the accused were 
tools in his hands. There is certainly some 
support for this view, and we are not pre- 
pared to say that the Sessions Judge had no 
justification for taking it. But there are 
some other considerations. There is first of 
all the question of his age which has not 
been cleared up and if bo was only 19 years 
of age there is certainly some doubt whe- 
ther he took a leading part in tbo affair. 

It is true that some of the proseention wit- 
nesses attributed such a part to him, and 
indeed say that Parmeshar Din cried out 
that Ram Sarup and Sadasheo should bo 
murdered because "they always picked 
quarrels and created mischief." But we do 
not think that we should place much reli- 
ance on statements of this kind. Most of 
tho other appellants are considerably older 
men, that is if Parmeshar Din is only 19, 
and it is not improbable that they are as 
much to blame as ho was. For those rea- 
sons, while upholding his conviction, we 
reduce the sentence of death to transporta- 
tion for life. 

It was urged on behalf of the appellant 
Bachan that his arm was broken and that 
he could not, therefore, have taken part in 
the riot. It is true that he put forward this 
plea in the Sessions Court, but the Sessions 
Judge was apparently not impressed by it 
as ho has not referred to it. It is not shown 
when the bone was broken, and probably 
all that happened was that tho bone after 
being broken did not set properly with tbo 
result that tho arm is somewhat deformed. 
This would not necessarily prevent Bachan 
from taking part in the riot. Had thoro 
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been any substance in his plea we should 
have expected medical evidence to have 
been produced to support it. We see no rea- 
son, therefore, to interfere with the convic- 
tions of any of these appellants or with the 
sentences, except as already stated in the 
case of Parmeshar Din, and accordingly 
with this modi&cation we dismiss these 
appeals. 

G.N./R.K. Order accordingly. 

(28) A. I. B. 1941 Oudh 525 
Bennett T. 

Emperor 

V. 

Ram Baran Shigh — Complainant 
Respondent. 

Criminal Rof. No. 21 of 1941, Decido'l on 15tb 
July 1941; reforence made bv Ses^. Judge, Rae 
Dareli, D/. 16th May 1941. 

U. P. Land Revenue Act (3 of 1901), Ss. 46 
and 234, Rules under. Land Records Manual, 

R. 116— R. 116 extends liability imposed by 

S. 46 to all persons receiving rent whether 
zamindar himseli or person authorized by him 
to collect rent and is not inconsistent with S. 46 
— Words “who receives the rent’* in R. 116 — 
Meaning — Person actually receiving rent and 
refusing to furnish particulars oi payment to 
patwari under R. 116 is guilty under S. 176, 
Penal Code. 

Rule IIB, U. P. Laud Records Manual, prepared 
under S. 234, U. P. Land Revenue Act, is an 
extension of the provisions of 6. 40. It extondstbe 
liability imposed by S. 46 to all persons who 
receive the rent, whether they are the zamindars 
themselves or persons authorized by them tocolloct 
the rent. But on this account R. IIG cannot bo 
said to bo loconsistent with the provisions of 8. 4G. 
The oxtenaion of the principle is perfectly mitural. 
It la clearly desirable where the landlord is a parda. 
nashin lady, that a liability should bo imposed on 
the agent who collects the rent similar to that 
imposed on the zamindar under 8. 46, and it was 
in view of this desirability that the rule was made. 
Rule 116 tberofoio is valid. The words “who re. 
celvos the rent'' in R. 116 do not moan the person 
who is personally entitled to receive it and who is 
therefore the ultimate recipient. Rule 116 imposesa 
liability upon the person who actually receives the 
tent from the tenants, whether the zamindar him- 
self or his agent to furnieb the patwari with 
particulars of the payment, and If the aforesaid 
person refuses to furnish the particulars he Is 
guilty of an oflence under 8. 176, Penal Code : 
10 O O 288, Expl. [P 626 C 2) 

Auistant Oovernnunl Advocate— lot the Grown. 
Shtvd Shankar Tripathi— for Respondent. 

Order. — This is a reference by the learned 
Sessions Judge of Rae Bareli recommending 
that the conviction of one Ram Baran Singh 
under s. 176, 1. P. C., be set aside together 
with the sentence of fine imposed there- 
under. Ram Baran Singh is a ziladar in the 
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taluqdari ostato of Gaura and in this capa- 
city collected rent from tho tenants of a 
village in this estate. Ho was called upon 
to dictate those collections to tho patwari 
and was found to have deliberately omitted 
80 to do. The only question for consideration 
is whether lie was legally bound to furnish 
this information. Tho Sessions Judge in his 
order of roferonco observed tliat the only 
provision in the Land Revenue Act wliich 
makes it obligatory to furnish information 
necessary for the preparation of records (in 
this case the siyaha) is contained in S. 46, 
which reads as follows : 

Any person whose rights, interests, or liabilities 
are required by any coactuient for tho time being 
in force or by any rule niiide under anyeuch enact- 
ment, to bo entered in any olRcial register Ly a 
Kauungo or patwari, shall bo bound to furnish, 
on the requisition of tho Kauungo or patw.iri or of 
any revenue ofQccr engaged in compiling tho regis. 
ter all information necessary lor the corre ‘t com- 
pilation thereof. 

The Sessions Judge remarks that this 
section has no reference to ziladars but is 
designed to apply only to landholders, or 
other persons having a definite interest in 
land. It would not in his opinion apply also 
to their agents. He refers to R. 169 of tho 
Land Records Manual and says that this 
does not impose a statutory obligation on 
tlie part of tho ziladar to make such dis- 
closure; it is at most a guide to the patwari. 
Finally he refers to a ruling of tho Court of 
the Judicial Commissioner of Oudh which, 
ho says, confirms this view. The case re- 
ferred to is that in 10 O C 238.* In this case 
a zamindar Suraj Bakhsh Singh and his 
agent Hubdar Singh had been convicted 
under S. 176 for failure to furnish the pat- 
wari with information required to enable 
him to write up his siyaha. The case was 
referred to the Court of tlio Judicial Com. 
missioner because the Sessions Judge was 
of opinion that the siyaha was not an 
oflBcial register and therefore there was no 
legal obligation to furnish the information. 
This view was not accepted by the learned 
Judicial Commissioner who was of opinion 
that the zamindar had been rightly con- 
victed. But he set aside the conviction of 
the agent, Hubdar Siogb, observing : 

But I do not understand how tho agent Hubdar 
Siugh can bo brought within 8. 46, Land Revenue 
Act. A requisition under this section made to au 
agent might perhaps bo treated as equivalent to a 
roquisitiou made to his principal, but it is a novel 
idea that an agent may bo hold responsible for an 
ofloDcc committed by his principal. Hubdar Singh 

1 . ('07) 10 O 0 238 1 6 Or L J 301, King. Emperor 
v, 8uraj Bakhsh Singh. 
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has not been charged with abetment of the oSence 
committed bj bis master. 


It is to be noted in the first place that in 
this case it was the /.amindar and not the 
agent who was called upon to furnish parti- 
culars of bis collections. It does not appear 
what part in the matter was taken by the 
agent; there is merely a remark that “it 
may bo that he did his best to induce his 
master not to comply with the patwari’s 
requisition." The facts are therefore by no 
means similar to those of the case under 
consideration. Secondly, the question whe- 
ther liability was imposed on the agent 
under any rule was not considered. On the 
facts stated it would seem that this question 
did not arise. The zamindar himself being 
found to have committed the offence, the 
agent could only bo found guilty of abet, 
ment, as observed by the Judicial Commis. 
sionor. But in the present case the/amindar 
is not concerned at all. The rent was col- 
lected by the ziladar, the requisition was 
made to him, and he failed to comply with 
it. .^t the same time it may bo conceded 
that if the case rested on s. alone it would 
be diHicult to justify his conviction as his 
own "rights, interests or liabilities" wore 
not concerned. In his explanation the 
Magistrate who tried the case has invoked 
the provisions of para, (or rule) IIG of the 
Land Records Manual. Ue says that the 
attention of the Sessions Judge %va9 not 
invited to this rule, but R. IIC of tlie present 
Manual corresponds with U. i .'>0 of the 1927 
Manual, and is identical with it except for 
the addition of a sentence which has no 
bearing on the present question. Rule iiG 
reads thus : 

Tbo patw.^ri eball obtaia tbo information noccs- 
Gary for making entries in Part I from the person 
wbo receives the rent or other payment, who sball 
give n Oescrlption of the bolding on account of 
which tho rent has been paidonly when more than 
on© boldiog is held by one and the same tenant, 
and sball specify in each case tho jear and instal- 
ment lor which payment has been credited; but no 
payment can be credited In tho siyaba against the 
demand (or anv inatalmont after three years from 
tbo date on which tho rent for that instalment 
became duo. Tbo entries shall bo made as soon as 
poBsiblo after tho payment, and tho patwari shall 
obtain tbo signature of tbo landlord or of his agent 
to tbo payments entered each day. If at any time 
difQcuity is found in obtaining tho necessary in- 
formation, tho patwari shall report without delay 
to the supervisor Kanungo. 

Now there can be do doubt that it ia im- 
plied in this rule that the person receiving 
the rent must furnish the information speci- 
fied. 1 do not agree that the rule is merely 
» guide to the patwari. It ia, however, 
argued in support of the reference first of 
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all that the agent cannot be made liable 
under the rule when he is not liable under 
S. 46 of the Act, and secondly that by the 
person who receives the rent is meant the 
person who ultimately receives it, that is 
the zamindar who is entitled to receive it. 

It is not disputed that the rule was made 
under the provisions of s. 234, Land Revenue 
Act. It is therefore a statutory rule and is 
valid if it is consistent with tho Act. Sec- 
tioD23i expressly provides that rules made 
thereunder must be consistent with the 
Act. The rule is no doubt an extension of 
the provisions of s. 46 ; it extends the liabi- 
lity imposed by s. 40 to all persons whe 
receive the rent, whether they are the zam- 
indars themselves or persons authorized by 
them to collect the rent, but I do not con- 
sider on this account that the provisions of 
tho rule are inconsistent with the provisions 
of the section. The extension of the principle 
is a perfectly natural exteusiou; it is clearly 
desirable in cases like the present, where 
according to tho Magistrate the landlord is 
a pardanashin lady, that a liability should 
bo imposed on the agent who collocts the 
rent similar to that imposed on the zamindar 
under s. 40, and it was presumably in view 
of this desirability that tbo rule was made. 

I hold thoroforo that tho rule is valid. 

The other conteution that by the words 
“who receives the rent" is meant tbo person 
who is personally entitled to receive it and 
who is therefore the ultimate recipient 
hardly merits consideration. I see no rea.| 
son whatever to put such a construction 
upon them. 

I conclude that a liability is imposed by, 
a statutory rule upon the person who act-l 
ually receives the rent from the toDants, 
whether tho zamindar himself or his agent, 
to furnish the patwari with particulars of 
the payment, and that if this person refuses 
to furnish this information he is guilty of an 
offence under g.l7C. Ram Baran Singh was 
therefore rightly convicted. Tho reference 
is aceordingly rejected. 

g.n./r.k. Reference rejected. 


(28) A. I. R. 1941 Oudh 626 
(inuLAM Hasan and Madelet JJ. 

Mir Mohommad II itsain^ Appellant 

v. 

Mohammad Eabib Khan— Respondent. 

Appeals Nob. 11 and 12 of 1339 Decided on 3 m 
Jul/l94li order of ZUul Hesan Je,PAlG" 

Kovember 1936« 
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(a) Oudh Rent Act (22 oi 1886), Ss. 5 and 127 — 
Transfer of occupancy rights created under S. 5 
and those created by agreement — Distinction — 
Transfer by agreement — Condition against alie- 
nation is lor benefit oi superior proprietor who 
alone can question it — Transferor cannot raise 
question oi invalidity oi transfer and sue trans- 
feree as trespasser under S. 127. 

There is a clcar-cut distioctiou botweei] a trans- 
fer oi occupiDcy rights created under S. 6 and 
those created by a decree uf a Court. Under 8. 5 a 
transfer of occupancy rights is declared to bo void 
ab initio by the statute In the case of a transfer 
of occupancy rights created either by an agreement 
or by a decree of a Court a condition against alio- 
oatioQ must bo taken to be for the benefit of tbc 
superior proprietor, who alone has the right to 
question it, but, as bottveon the transferor and the 
transforeo, it is not open to the transferor to raise 
the question of the invalidity u! the transfer. The 
decision of the revenue Court declaring the trans- 
fer to be invalid against the iuterc<4t of tbo supe- 
rior proprietor cannot have the effect of making 
the transfer void altogether and it is not compe- 
tent to tbo transferor to set up a plea of the invali- 
dity of the transfer us against the transferee from 
whom bu baa received valuable consideration. Itis 
no doubt open to the landlord to refuse (u recognise 
the transfer and treat the tMiisforee us a trespasser 
aud eject him, but the transferor is bound by the 
traubfor and is conacquoully estopped from main- 
taining a suit against the iransforue treating him 
as a trespubsor liable to ejectment under 8. 127; lH 
OCC7 and (’31) 18 Alii 1031 Oudh Qb-2, Ilel.on. 

(!’ 628 C ‘ij 

(b) Oudh Courts Act (4 of 1925), S. 12 (2) — 
Third appeal — Point not raised before Judge 
whose decree is appealed against cannot be raised 
in third appeal. 

In an upixjal under B. 12 (2) an .appellant is not 
entitled to (jo heard on poiutswhich worenotraisod 
before the Judge against whoso docrco ho is appeal- 
ing (’37) 21 A I a 1937 Uuilh 113 and (’37) 24 
A 1 U 1037 Oudh 431. loll. [I‘ 529 C 1) 

/iahur Ahmad— loT Appellant. 

Najir Uddin and ilohd. Ai/uO — for Re.ipondcnt. 

Judgment. — These are two connected 
appeals against the decision of our learned 
brother, Ziaul Hasan J., iu two second rent 
appeals, (Nos. li and 12 of 1939) under S. 12 
(2), Oudh Courts Act. The relevant facts are 
few and simple, Tbo plaintilT-appollanb tiled 
two suits against the defendant, one under 
8. 108 (5), Oudh Rent Act, and the other 
under a. 108 ( 2 ) read with 3. 127, Oudh Rent 
Act The plaintiff alleged that he bolds 
certain qabzedari lands in villages Goraura 
and Aurangabad Jagir in tabsil Lucknow 
and that ho had appointed defendant l as 
bis inukhtar-i-am to make collections of 
rent and to look after the lands by a mukh- 
tarnama dated 30th April 1932, and that the 
defendant hod collected some rents on be. 
half of tbo plaintiff but had not paid the 
aame nor rendered any account. ( 2 od 80 . 
quently, the plaintiff prayed for the recovery 


of tbo amount realized by the defendant. 
The defence was that on i-Oth November 
1929, the plaintiff had sold to the defendant 
live plots in village Goraura, which had 
been held liy him under the settlement 
decree as an occupancy tenant, and that 
the plaintiff executed the general power of 
attorney on SOth April 1932, in order to en- 
able him to realize rents and enjoy tbo 
property transferred. Consequently the de- 
fendant was not lialjlo for any accounting 
as the collections liad been made in his own 
personal right and not on behalf of the 
plaintiff. The learned Assistant Collector 
held that the dofondanb made realizations 
in tbo capacity of a general agent and decreed 
tbo suit for Rs. 112 - 1 . 8 . Ttie learned District 
Judge on appeal hold that tlio mukhtar- 
nama was executed by the plaintiff in order 
to enable the defendants to realize tlie rents 
and, therefore, the defendant was not liable 
to accounting as he bad made the collec- 
tions in his own right. The plaintiff tiled a 
second api>eal in this Court against the de- 
cision of the learned District Judge. The 
suit under S. 108 ( 2 ) road with S. 127, Oudh 
Rent Act, was tiled by the plaintiff for re- 
covery of tbo arrears of rent for the years 
1311 and 1312 Fasli and for ejectment on the 
ground that the plaintiff is a qabzadar of 
the land in village Goraura and the defon- 
daub hud taken actual cultivatory possession 
without tlio plaintiff's consent. 

The defendant denied the plaintiff'sclaim 
on the ground that bo is not holding the 
land in suit as a trespasser without the 
plaintiff’s consent and assorted that be hold 
it in his own right and was therefore nei- 
thor liable to pay any rout nor was liable to 
ejectment. The learned Assistant Collector 
held that the dofondanb is not entitled to 
hold the land in suit under the spurious 
sale deed set up by him. Ho also held tliab 
the aforesaid sale deed was void aud did not 
confer any rights on the defendant nor did 
it take away the occupancy rights from tbo 
plaintiff. Treating the defendant as a tres- 
passer under s. 127, Oudh Kent Act, tbo 
learned Assistant Collector decreed tbo suit. 
One of tbo issues arising before the leurood 
Assistant Collector was to tbo effect wbe- 
ther the plaintiff was estopped from bring- 
ing the suit. On this issue the learned 
Assistant Collector hold that no question of 
estoppel arose as the sale deed had been 
shown to be invalid and not binding on the 
plaintiff. It may bo mentioned that the 
defendant had paid Rs. 400 out of Us. 525, 
the consideration of the sale deed, and bo 
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bad passed a promissory note for Rs. 125 in 
favour of tbe plaintiff. The learned Assis. 
tant Collector held the view that sitting as 
a revenue Court ho could not grant any re. 
lief to the defendant in the matter of price. 
The learned District Judge reversed the de- 
cision of tbe learned Assistant Collector 
holding that tbe plaintiff was estopped from 
asserting that he was an occupancj' tenant 
and that thedefondant to whom he had sold 
the land was a trespasser. The plaintiff pre- 
ferred asecond rentappeal against the afore- 
said decision. Both these appeals, (Second 
Rent Appeals Nos. 67 and 69 of 1936) came 
up for hearing before our learned brother, 
Ziaul Hasan J. He held that the idaintiff's 
suits wore barred by estoppel and dismissed 
the appeals. The learned Judge, however, 
granted leave to the appellant to appeal in 
both the cases to a Bench of this Court. 

We have heard learned counsel on be- 
half of the appellant and see no reason to 
dissent from the view of law taken hy the 
learned Single Judge of this Court. It ap- 
pears that the superior proprietor questioned 
the validity of the sale deed executed in 
favour of the defendant in tlie course of the 
mutation proceedings taken by the defend, 
ant on the strength of the sale deed. The 
Assistant Collector gave effect to the plea 
raised by the superior proprietor and ordered 
that the entry about the occupancy rights 
in the land bo discontinued and the land bo 
recorded as superior proprietor’s khalsa 
land. This order was uphold by the Deputy 
Commissioner in appeal. In a second appeal 
to the Commissioner it was held that al- 
though the sale was invalid, the plaintiff’s 
occupancy riglits liad not been extinguished 
and the land could not be recorded as supo. 
rior proprietor’s khalsa land. Consequently, 
tbe order relating to tbe land being recorded 
as superior proprietor’s khalsa land was set 
aside. The plaintiff thereupon sued for 
ejectment of the subtenants but these suits 
were disoDissed on the ground that tbe 
plaintiff had sold away his rights in the land. 
The suits were, however, decreed in appeal. 
It was argued on behalf of the appellant 
that the sale having been declared to be in. 
valid by the revenue Court on thoobjection 
of tbe superior proprietor it became null 
and void for all purposes and consequently 
the appellant was not estopped from main- 
taining tbe suit for ejectment and arrears of 
rent against tbe defendant.respondent. This 
contention was raised before the learned 
Single Judge, who however repelled it on 
the ground that the transfer made by the 


plaintiff-appellant in favour of the defend- 
ant. respondent was neither void ab initio 
nor became void after the decision of the 
revenue Court on tbe objection of the supe- 
rior proprietor. 


We agree with the learned Judge that! 
there is a clear-cut distinction between a 
transfer of occupancy rights created under 
s. 5, Oudb Rent Act, and those created by a 
decree of a Court. Under s. 5, Oudh Rent 
Act, a transfer of occupancy rights has been 
declared to be void ab initio by the statute. 
In tbe case of a transfer created either by 
an agreement or by a decree of a Court a 
condition against alienation has always been 
held to be one which is inserted for the' 
benefit of tbe superior proprietor, who alone 
has the right to question it, but, as between 
the transferor and the transferee, it is not 
open to the transferor to raise the question 
of the invalidity of the transfer. This view 
is fully supported by 15 O C 67^ and 8 
o w N 785.^ Wo bold, therefore, that the 
decision of the reveuue Court declaring the 
transfer to bo invalid against the interest of 
the superior proprietor cannot have the 
effect of making the transfer void altogether 
and it is not competent to the transferor to 
sot up a ploa of t)ie invalidity of tbe trans- 
for as against the transferee from whom be 
has received valuable consideration. It is no 
doubt open to tbe landlord to refuse to re-' 
cognise tbe transfer and treat the transferee, 
as a trespasser and eject him, but the trans-i 
foror is bound by tlio transfer and is con- ' 
sequontly estopped from maintaining the 
suit against the transferee treating him as a| 
trespasser liable to ejectment under S. 127,1 
Oudh Rent Act. Reference may bo made in* 
this connexion to p. H3 of Mr. Mata Prasad 
Saksena’s commentary on tho Oudh Rent 
.Act, which lays down : 

Where a tenant nlionates tho occupancy holding 
once for all and divests himself of all his right in 
tho land by an out and out transfer such as by sale 
or deed of gift, the transforoo gets no tltlo and the 
landlord is entitled to recover possession, by an 
ejectment suit against both tho transferor and the 
transferee. 

Learned counsel on behalf of the appol* 
lant also questioned the finding of tbe 
learned District Judge to the effect that 
the defendant in making realizations had 
acted in his own right as a vendee and not 
as a general agent of the plaintiff. This 


;'12) 15 0 0 67 : 13 I 0 613. Wazlt Moham- 
ad V. Har Pershad. « .wo . v 

(’3!) 18 A I B 1981 Oudh 862 : 134 1 0 472 .7 
uok 111 : SOWN 786, Gaya Prasad v. B«ni 
adhOs 
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finding was not ohallonged before our 
learned brother at the time of hearing of 
the appeals, and having regard to the view 
taken in 1937 O w N 49’ and 1997 OWN 237* 
we are of opinion that it cannot bo allowed 
to be entertained for the first time in third 
appeals. The result, therefore, is that the 
appeals fail and are dismissed with costs. 

G.N./r.K. Appeals dismissed. 

3. (*37) 24 A 1 R 1937 Oudh 113 : 166 I 0 295 : 
1-937 OWN 49: 13 Luck 76. Ramzani v. BiDSi- 
dhar. 

4. (’37) 24 A I R 1937 Oudh 491 : 167 I C 79 : 
1937 OWN 237 : 13 Luck 173, Mt. Rajjaua v. 
Musaheb All. 


^ (28) A. I. R. 1941 Oudh 529 

Yoree J. 


Bani IJuzur Ara Begam and others — 

Plaintiffs 


V. 


Deputy Commissio?ier, Gonda, in charge 
of Court of Wards, Utraula Estate 
and others — Defendants. 


Original Suit No. 1 ol 1937, Decided on 3rd 
April 1911. 

(a) U. P. Court of Wards Act (4 of 1912), 

S. 7 — One of members has no authority to act 
as agent of Court of Wards unless a resolution 
is passed to that effect. 

Tho Court of Wards is a statutory body and its 
decisions are embodied in resolutions. Therefore 
one of the mombers of tho Court of Wards has no 
authority to act as agent of Court of Wards unless 
a resolution has boon passed to that oOoct. 

[P 637 C 2] 

(b) Contract— Offer and acceptance — Informal 
discussions by interested persons and Court of 
Wards passing resolution that if possible com- 
promise to be effected on those terms — Resotu> 
tion held did not amount to oiler or acceptance 
of offer. 


During tho pendency of a suit regarding pro- 
perty in possession of the Court of Wards an in. 
formal discussion outside the Court between certain 
interested persons to find out what sort of terms 
would be acceptable to both parties and would be 
accepted by one party if offered by tbo other was 
going on. Those terms wore discovered by one of 
the members of tho Court of Wards who put It 
before tho Court of Wards and the Court of Wards 
passed a resolution that if othorwiee possible tho 
suit should be compromised on those particular 
terms : 

Held that the stage of making tho ofler and 
getting tho acceptance was a stage whiob would 
follow the passing of this resolution and tbo reso- 
lution itself did not amount either to an o/Tor or 
the acceptance of an ofler. [p 089 c 2 ) 

(c) U. P. Court of Wards Act (4 of 1912). 
S. 6 (1) (3)— Scope of cl. (3). 

Clause 3 of 8 . 6 cannot operate to extend the 
poweregiveDbyoI.il), (P 640 0 1 ] 

1941 0/07 & 09 


(d) U. P. Court of Wards Act (4 of 1912 as 
amended in 1933), S. 5 — Effect of amendment 
in 1933 explained. 

Prior to tho amondmont tho authority was 
vested in the Board of Revenue as Court of Wards 
subject to tho control of tho Local Government in 
all matters. Afler the amendment the authority 
vested in tho Court of Wards as now re constructed 
is to be subject to tho control of the Local Govern- 
ment in tho important matters specified in B. 5. 

tP 540 C 2; P 541 C 1] 

(e) U. P. Court of Wards Act (4 of 1912), 

5. 44— In cases falling under S. 8 ( 1 ) (b), (d), 
previous sanction of local Government is neces- 
sary even lor resolution for release oi properly. 

An order of Court of Wards for the roloaseof any 
estate from superintendence is always subject to 
tho control ol tbo Local Government, that is the 
Local Govornmout has tho last word always in the 
matter, but in cases towhlch cl. (b) or cl.(d)of 5 ub. 

6 . (1) of S. 8 applies tho Court of Wards may not 

even pass a resolution for the release ol a property 
without tho sanction of tho Local Govcrtimenc 
previously obtained. (I* 541 c 1 ] 

(i) Contract Act (1872), S. 4— Passing resolu- 
tion in confidential proceedings is not com- 
munication. 

Passing of a resolution regarding compromise in 
a confidential proceeding does not amount to com- 
munication of it : (1877) 2 A C 666 and (’27) 14 
A I R 1927 All 407, Disting.-, (’19) 6 A I R 1919 
All 7, Expl., and Disting. [p 542 C 2] 

(g) Contract Act (1872), S. 7— One of condi- 
tions left to discretion of third person— Accep- 
tance is not unqualified. 

Whore one of the conditions essential to the 
implementing of tho acceptance is left to tbo dis- 
cretion of a third person, tbo acceptance cannot be 
said to bo unqualified ; (’27) HAIR 1927 All 407 
lUl.on. (P 543 Cl) 

(h) U. P. Court of Wards Act (4 of 1912), 
S. 6 — Court of Wards has power to compromise 
suit if such compromise is linked with questions 
under (a) to (k) of sub-section (1). 

In cases whore tbe compromise of a suit is linked 
with any question which falls under items (a) to 
(k) of eub-s. (1) that compromise will bo part of 
tbo business whiob is to be disposed of by tbo 
Court of Wards as distinct from tbo President, 

[P 544 C 1] 

(i) Deed— Execution— Proof— Statements by 
Government officers regarding execution of 
document by certain person are not proof of 
execution by such person. 

Statements made by Government officers regard- 
ing execution of a document by a certain person do 
not amount to an admission of execution by such 
person. They amount only to an admission of the 
fact that certain information bad been received by 
the officers concerned which might bo true or false. 
Such statements of this kind cannot take tbo place 
of proof of execution. At the most they amount to 
an admission of the fact that a certain document 
bad come into existence. (P 546 C 1) 

* (j) Registralion Act (1908). Ss. 58, 60— Re- 
gistration endorsement Is not proof of execution 
of document but only proof of admission by ex- 
ecutant and this by itself is not sufficient to 
prove execution— S. 70, Evidence Act, has no 
application. 
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The effect of the registration endorsement is not 
to prove execution as is required by 8. 67, Eyi. 
denco Act, but only to prove an admission made 
by the executant to the Registrar or Sub- Registrar 
in solemn circumstances, and the Sub-Registrar's 
certificate is admissible not to prove execution of 
the deed but merely to prove the admission of 
execution. The eflect of the admission is in every 
case a separate question. And this evidence of ad- 
mission is not by itself suflScient toestablish execu- 
tion of the deed : Case lato referred. [P 548 C 1] 

And S. 70, Evidence Act, has no application to 
such admission. [P 548 0 1] 

(k) Deed — Execution — Presumption is that 


TY UOMMR., Gonda 1. j, r, 

the conditions embodied in this deed as well as in 
the deed of wakf*^: 

Held that the words "malik kamil" meant no 
moro than the equitable owner. (P 653 0 1] 

(o) Deed — Trust deed— Trustees not given 

any powers and their tenure of office at control 
of executant — Deed held void as being sham 
and fictitious. 

The question whether a document is a fictitious, 
sham and colourable document and therefore void 
has to be decided on a consideration of the effect 
of the document if enforced as it stands. 

tP654 0 2;P666 0 l] 


executant was of sound disposing mind at time 
of execution. 

The presnmptioD in the first instance is undoubt- 
edly that the executant of a document was of a 
sound disposing mind at the time of execution and 
the burden of proof that he was not so is neces- 
sarily upon the person who alleges it. [P 548 C 2] 

(l) Trusts — Trustee has full legal estate in 
property — No real transfer of ownership to 
trustee — Executant himself having effective 
control over estate— Deed held not deed of trust. 

In Indian law as in English law the trustees 
have the full legal estate in tbe trust property. And 
the true teat as to whether a deed of trust has been 
created or not is whether there has been a real 
transfer of ownership. [P 550 C 2; P 654 C J] 

Where in a deed called a deed of trust, the exe- 
cutant had effective control over the affairs of bis 
estate and there was no real transfer of ownership 
to the trustee who was under the deed put in 
charge of the property : 

Held that the executant really intended not to 
appoint trustees but to appoint managers and that 
the deed was not a deed of trust : Case law 
referred. [P 551 c 2] 

(m) Trusts— Invalid deed of trust— Supple- 
mentary deed purporting not to be fresh deed of 
trust but adding to former— Defect in former 
cannot be cured by later deed. 

By a supplementary deed the executant did not 
purport to execute a fresh deed of trust having re- 
voked the former one, but merely to add to the 
former deed, supposed to be a valid deed of trust, 
supplementary provisions. The first docdwasfouod 
to be ineffective as a deed of trust ; 

Held that the defects in the first deed could not 
be held to be cured by the second deed. 

[P 652 0 1) 

(n) Words and Phrases— “Malik kamil”- 

Malik does not imply full proprietaryowner- 

ship — It has to be interpreted according to cir- 
cumstances— Addition of word ‘kamil’ has no 
sensible effect. 

The word “malik” is not a term of art imply, 
log full proprietary ownership free from any limf- 
tatioD. On the contrary It is a term which baa to 
bo interpreted according to the surrounding olr- 
cumstances of each case The addition of the word 
“kamil*' does not have any sensible effect, although 
It is doubtless a slightly stronger form of expres. 
sion to say that some one is malik kamil or also- 
lute owner than he is only malik which in proper 
cases would also mean absolute owner. [P 66301, 2] 

Where in a document the words "malik kamil” 
Were used and it contained the words “subjeot to 


_ Where under a deed of trust the trustees are not 
given under the document any real power beyond 
the powers of managers, and their tenure of oflBce 
is entirely at the pleasure of the executant who 
preserves his possession of the property and his 
full rights of control over the property, the deed is 
only a fictitious and sham document not intended 
to have any effect except to appoint the so-called 
trustees as managers of the estate and is void. 

(P 656 C 1] 

(p) Contract Act (1872), S. 23 — Preventing 
estate by legal means from being taken over by 
Court of Wards is not unlawful purpose. 

The Court will not lend its aid to ooforce o con- 
tract entered into with a view to carry into effect 
anything which is prohibited by law. But there is 
nothing illegal about trying to avoid or successful- 
ly avoiding having one's property taken under the 
superintendence of tbo Court of Wards so long as 
the device adopted is not illegal in itself. In effect 
the purpose of preventing the estate (ex-bypothesi 
by legal means) from being taken over by the Conrt 
of Wards is not an unlawful purpose. (P 555 C 1] 

(q) U. P. Court of Wards Act (4 of 1912), 

S, 3 — Definition covers beneilciarfes under 
Trusts Act if Court of Wards Act applies to 
estate. 

The definition of proprietor in B. 8, Conrt of 
Wards Act is wide enough to cover tbo oases of 
beneficiaries under the Trusts Act, provided only 
that tbo estate conoornod is suob that tbo Court of 
Wards Act is otherwise applicable. 0 >^] 

(r) U. P. Court of Wards Act (4 of 1912), 

S. 3 Execution of deed of trust revocable at 

notice of executant-proprietor — Proprietor does 
not cease to be proprietor and Court of Wards 
can enforce Act. 

By the exooution of a deed of trust oven one 
which is revocable at the notice of tbo oxeontant 
the proprietor who executes ft does not oeaso to be 
any longer within tho definition of proprietor con- 
tained in 8. 8, Court of Wards Act. Ho continues 
to be a person entitled as proprietor to a benefloiaJ 
Interest in a mabal and consequently the other 
provisions of tbo Act are still applicable to him 
and the Court of Wards can enforce the Act and 
assume enperintendenco of tbo properly and call 
upon the trustees to surrender that possession. 

(P 650 0 3] 

(s) U. P. Court of Wards Act (4 of 1912), 

Ss. 53, 11 and 13 — Superintendence 

on supposition that properly Is ol dlsquauneo 
proprietor— Suit by third parties to assert ineir 
title to such property is not barred, 

Boctlons 53, 11 and 18 do not prevent the Instl- 
tution of suits by third persons of whose property 
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suponDtoudcDce has beoo assumed on tbo supposi* 
tioD that it was tbe property of a disqualibed pro- 
prietor. On tbo assumption that trustees aro third 
persons who are tbe transferees of tbo original pro« 
prietor a suit by ibem to assert tboir title to tbe 
property is not barred by tbo provisions of tbeso 
tbroo sections \ 23 A I R 1035 Oudb 234 and 

(’40) 27 A I R 1940 P C 82, Distinq. (P 657 0 1] 

(l) Will — Creation of — Deed held did not 
amount to will. 

Where all that a document appeared to do was 
to indicate that tbe estate was to go to the chil* 
dreo of tbo executant according to law, but that 
It was to be tbo guardian of those cbildrco aud 
that tbe boir would not himself have control until 
bo reacbod tbo age of 21 : 

Held that this was not really of tbo nature of a 
will, because it did not, and in fact could not iu 
the presence of tbo sons, operate to create any sort 
of title or estate in It during tbe minority of tbo 
sons. [I* 657 C 1] 

(u) Mahomedan law — Guardianship — Per- 
son who 18 neither father or father’s father nor 
executor appointed by will of either of them is 
not guardian of property. 

Tbe following persons are entitled in tbo order 
mentioned below to be guardians of tbe property of 
tbo minors : (1) tbo father. (2) the executor ap> 
pointed by the father’s will, (3) the father’s father 
and (4) tbe executor appointed by the will of tbe 
father's father. Tberoforc a person who has not 
been appointed an executrix by tbo will cither of 
tbo father or of the father’s lather is not a legal 
guardian of tbe property of the minor. [P 557 C 2; 

P 558 Cl] 

(v) Mahomedan law^Order of District Judge 
as quazi appointing person to perform duties 
oi mutwalli does not bar suit for possession by 
person claiming to be trustee. 

An order of the District Judge appoiutiug a per* 
SOD to perform the duties of the "uiutwalli" of 
certain properties during the minority of a ward 
would not operate as a tar to a suit for possession 
by a person claiming to be trustee. [P 558 C 1] 

(w) U. P. Court of Wards Act (4 of 1912), 
S. 12 (2) (a). (3) — For applicability of S. 12 (3) 
minor and dlsqualitied proprietor should not be 
one and same person. 

The wording of S. 12 (3) necesBitates that the 
minor and tbo diequalifiod proprietor should uot 
bo ono and tbo same person. If they arc ono and 
tbe same person then it will not be S. 12 (3) which 
will apply but 8. 12 (2) (a) with the inevitable ro* 
6uU that if suporintendcDco of the property has 
been wrongly assumed so also must bo superioton* 
dCDCO of the person. [p 658 0 2] 

(x) Limllalion Act (1908), Art. 13 —Decision 
of District Judge appointing person to perform 
duties of mutwalli — Suit for possession by 
person claiming to be trustee— Art. 13 docs not 
apply. 

Where tbe District Judge has appointed a person 
to perform the duties of a mutwalli aud a suit is 
filed against such person for possession of the pro- 
perties by another claiming to l>e tbe trustee, no 
question of limitation arises as this is not In any 
sense a suit to alter or set aside the decision of the 
District Judge witblu the meaning of Art. 18. 

[P 558 C 2J 


(y) Civil P. C. (1908). S. 80 — Person ap- 
pointed mutwalli by District Judge — Suit in 
respect of acts done by such person — Merely 
because such person happens to be public offi- 
cer. acts done by him cannot be said to be done 
in official capacity — No notice is necessary. 

Where tbo District Judge has appointed a pub- 
lic ofliccr to perform tbo duties of a mutwalli, a 
suit filed in respect of acts done by such person, is 
not a suit instituted against a public ofliccr in res- 
pect of any act purporting to bo douo by him in 
his official capacity. It is in relation to an act 
done by him in his capacity as tbo person ap. 
pointed by the District ludge to perform certain 
duties. Tbe District Judge could have appointed 
any suitable person to porfurm tbo^ duties aud 
tbo mere fact that the person actually appointed is 
a public officer does not render the acts done by 
him acts done in his oSicial capacity. They are in 
fact acta done in bis private capacity as tbo person 
appointed by tbo District Judge, aud as such no 
uotico under S. 80 is necessary. [V 550 C 1] 

J. Jackson, AH ^’a/uvr. Isxamalullah, /2a rn 
hharoscy Lai and Mahalxr Prasad Srivaz- 
(ava — for Flaintifis. 

M, Wasim and H, S. GupUt — for Defendants. 

Judgment. — This is a suit by Raoi 
Huzur Ara Begam, widow of Raja Mobam- 
mad Mumtaz Ali Kban, taluqdar of Utraula, 
district Gooda, and three other persons, 
Sayid Asghar Hasan, Nawab Mansur Ali 
Khan and Nawab Mohammad Shikoh claim- 
ing to be trustees under a deed of trust 
executed by the said Raja on 19th December 
1933, and the supplementary deed of trust 
executed by him on 1st February 1934, for 
recovery of possession of certain properties, 
of which it is alleged that the defendant the 
Court of Wards represented by the Deputy 
Commissioner, Gonda, in charge of tho 
Court of Wards, Utraula, district Gonda, 
has illegally taken possession. 

Some preliminary facts which aro more 
or less admitted as between the parties are 
necessary before I come to the pleadings. 
It is said that on 9th October 1933, tho late 
Raja Mohammad Mumtaz Ali Kban, taluq- 
dar of taluqa Bilaspur, also known as taluqa 
Utraula in the Gonda district, executed a 
deed of wakf-alal-aulad for the boneht of 
his younger son Kunwar Mohammad Iqbal 
Ali Khan, and his only daughter Raj Kumari 
Fatima Begam. By this deed he appointed 
himself to be tho first mutwalli of the wakf 
properties, and thereafter appointed the 
same son as mutwalli in respect of certain 
properties and the daughter as mutwalli in 
respect of others. During the minority of 
those two mutwallis their guardian, accord- 
ing to Mahomedan law, was to act as 
mutwalli. 

On llth December 1933, a notice was 
issued under tbo Court of Wards Act to the 
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Raja to show cause why his property should 
not be taken under the superintendence of 
the Court of Wards on the grounds stated 
in that notice, the last date for giving a 
reply being 20th December. One day before 
the notice expired on loth December 1933, 
the Raja is said to have executed a deed of 
trust, Ex. 2, appointing three gentlemen, 
Mohainmad Yusuf, defendant 2, Nawab Man- 
sur Ali Khan, plaintiff 3, and Mohammad 
Yamin, defendant 3, as trustees of bis pro- 
perty. It is in question in this suit whe- 
ther by this deed a real trust was created, 
or on the other hand the Raja merely 
appointed these gentlemen as managers 
giving them merely the title of trustees. 
There are some features of this document 
which support the latter construction. On 
ist February 1934, the Raja is said to have 
executed a supplementary deed, by which 
be appointed as trustees plaintiffs 1,2 and 

4, and made certain further provisions in 
regard to the administration of the trust. 
It was in these circumstances that on I 5 th 
February 1934, the Local Government issued 
a notification taking the property under the 
superintendence of the Court of Wards with 
the result that on iGth February 1934, the 
Deputy Commissioner of Gonda took pos- 
session of the property. 

A fortnight later, on 4th March 1934, the 
Raja died. In consequence it became neces- 
sary to reconsider the position. On 29th 
March 1934, the Court of Wards assumed 
superintendence of the persons and property 
of the two minor sons of the late Raja 
under s. 12 (2), Court of Wards Act, and 
published a noti6cation to that effect under 

5. i.'5 of the Act. A contest followed for the 
possession of the persons of the minors and 
an application for "habeas corpus” was made 
by the Deputy Commissioner as Manager 
of the Court of Wards in charge of the per- 
sons and property of Raja Mustafa Ali Khan 
and Kunwar Mohammad Iqbal Ali Khan 
minors. This was decided on lith May 1934, 
by a single Judge of this Court who allowed 
the application and directed that the oppo- 
site party Mohammad Shikoh and another 
should release the minors from their custody 
and that the minors should bo handed over 
to the custody of their lawful guardian, the 
Deputy Commissioner, applicant. Subso- 
quently in the same year the Deputy Com- 
missioner of Gonda applied to the District 
Judge of Gonda as exercising the functions 
of a Qazi^ under the Mahomedan law to 
appoint him as mutwalli of the wakf during 

o minority of Kunwar Mohammad Iqbal 


Ali Khan in order to administer the wakf 
properties covered by that portion of the 
wakfnama which related to Kunwar Mo- 
hammad Iqbal Ali Khan. The District Judge 
in due course on 7th August 1934, made an 
order appointing the Deputy Commissioner 
as the person to perform the duties of 
mutwalli of the three properties in question 
during the minority of Kunwar Mohammad 
Iqbal Ali Khan. Thereafter the Court of 
Wards continued to retain superintendence 
of the property. 

On 5th April 1937, the present suit was 
instituted. The plaint is a lengthy document 
reciting most of the facts set out above. It 
alleges that the late Raja bad executed a 
valid deed of trust and bad delivered pos- 
session of the trust properties to the plain, 
tiffs as trustees. It was alleged that the 
original notifications under the Court of 
Wards Act were ultra vires and illegal, and 
that the act of the taking of possession of 
the trust properties by the Court of Wards 
was similarly ultra vires and illegal. It was 
further said that when on the death of the 
Raja the Court of Wards, purporting to act 
under s. 12 (2), Court of Wards Act, retained 
possession of the trust properties and pro- 
ceeded further to have notifications issued, 
their act and those notifications were ultra 
vires and not authorized by the Court of 
Wards Act. In these circumstances the 
plaintiffs claimed to recover possession of 
the properties of the late Baja as trustees. 
Alternatively the widow of the late Raja, 
plaintiff 1 Rani Uuzur Ara Begam, claimed 
that she was entitled to recover possession 
of the properties in suit under certain pro- 
visions of the deed dated Isb February 1934, 
which were said to be clearly testamentary 
in their character in respect of the right of 
the two minor sons to obtain actual posses- 
sion of the properties in suit. It was said by 
way of explanation that under these testa- 
meutary directions the possession of the 
minor legatees was postponed to their attain- 
merit of the age of 2 i years, and in the in- 
tervening period plaintiff l was entitled to 
possession. 

Plaintiff 1 further claimed custody of her 
minor sons as an executrix of the alleged 
will said to be coutained in the supplemen- 
tary deed of trust of ist February I9S4. It 
was further said that defendant 1 was in 
wrongful possession of the wakf property, 
of which Kunwar Mohammad Iqbal Ali 
Khau was the mutwalli. The plaintiffs 
sought a declaration that the possession of 
the Court of Wards of the properties in suit 
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detailed in Sobs. A, B and C, Items l to 3 was 
ultra vires and illegal. They also sought a 
decree for possession in favour of the plain- 
tiffs and defendants 2 and 3 (who not having 
joined in the suit, had been impleaded as 
pro forma defendants) as trustees of the said 
properties, and alternatively in favour of 
plaintiff 1 alone as against the Deputy Com- 
miEsioner, Gonda, in charge of the Court of 
Wards, Btraula, and as a person in posses- 
sion of the properties mentioned. A decla- 
ration was further claimed that custody of 
the two minor sons of the late Raja by the 
Court of Wards becomes unlawful in the 
event of a decree for possession being passed. 

The written statement on behalf of the 
Court of Wards was filed on Ist September 
1038. In this written statement the illegality 
of the acts of the Court of Wards was de- 
nied. It was denied that the alleged trustees 
had ever been in ix^ssession of the properties 
of the late Raja. The circumstances in which 
the notice of llth December 1933, was issued 
were sot forth, and it was pleaded that the 
deed of trust of lOth December 1933, was 
really not executed by the Raja who was 
unable oven to sign his name. It was said 
that the second document was procured on 
ist February 193 j, when the physical and 
mental condition of the Raja had become 
still worse, and that both deeds were ficti- 
tious and mere devices to prevent the estate 
being taken over by the Court of Wards, 
and null and void. It was further pleaded 
that oven if execution of these deeds wore 
proved they wore not deeds of trust as con- 
templated by law, and therefore had no legal 
binding force, and the Court of Wards was 
entitled to take over superintendence of the 
estate of the Raja, and subsequent to his 
death, of his sons. A number of other pleas 
were taken which, (after a replication bad 
been filed on behalf of the plaintiffs on 2Gth 
September 1938), gave rise to the following 
issues framed on I2th January 1939. 

— (l) Did Raja Mohammad Mum- 
taz AH Khan execute the deeds dated 19 th 
December 1933 and ist February 1934 ? (2) Was 
he at the time of execution of a sound dis- 
posing mind or was he not? (8) If on its 
decision on issues l and 2 the Court finds 
the deeds to have been validly executed, 
are they nevertheless invalid in law as 
being (i) fictitious, and (ii) more devices to 
prevent the estate from being taken over by 
the Court of Wards, i. e,, being for an un- 
lawful purpose? (4) Do the deeds, dated I9th 
December 1933 and lat February 1934, amount 
to deeds of trust and if not what legal force 


have they ? (5) If the deeds, dated lOtb 
December 193.3 and 1st February 1934, be 
held to constitute valid deeds of trust, was 
tbo Court of Wards nevertheless empower- 
ed under the Court of Wards Act to assume 
the superintendence of the properties in dis- 
pute either in the lifetime of Raja Moham- 
mad Mumtaz Ali Khan or subsequently ? 
(6) Is the suit barred by the provisions of 
Ss. 11 , 13 and 53, U. P. Court of Wards Act, 
1912? (7) If the deeds are held to be valid 
in law, was the act of the Local Govern- 
ment in taking possession of the properties 
in suit unlawful and ultra vires? (R) If the 
document dated 1st February 1931 does not 
constitute a deed of trust, does it neverthe- 
less operate as a will conferring possession 
of the property on plaintiff i until the minor 
sons have reached the age of 21 and then to 
them? (9) Is plaintiff i entitled to posses- 
sion of the property detailed in sch. C under 
the terms of the deed, dated 9th October 

1933 ? or Is she not entitled by reason of the 
order of tbe District Judge dated 7th August 

1934 ? ( 10 ) Are the plaintiffs entitled tore- 
lief (c) also in the event of their being found 
entitled to relief (b), or does the order of the 
Chief Court dated llth May 1934 operate as 
a bar to the granting of the relief (c) ? 

On the occasion of the framing of these 
issues on 12th January 1939, it was pointed 
out by learned counsel for defendant l that 
the suit was bad for non-joinder in that by 
tbe order of the District Judge dated 7th 
August 1934, the Deputy Commissioner of 
Gonda as such was appointed mutwalli and 
the Deputy Commissioner of Gonda appears 
as defendant in his capacity as Manager, 
Court of Wards, and not as Deputy Com- 
missioner, Gonda. In consequence it was 
ordered that notice should go to tlie Deputy 
Commissioner, Gonda, as Deputy Commis- 
sioner also in addition to his status as mana- 
ger in charge of Court of Wards. In that 
capacity tbe Deputy Commissioner filed a 
further written statement on 27th April 
1939, and two further issues Nos. 11 and 12 
were framed on 2nd May 1939. (ll) Is this 
suit barred by Art. 13, Limitation Act, as 
being a suit to alter or set aside a decision 
or order of a civil Court in any proceeding 
other than a suit, namely tbo order of the 
District Judge, dated 7th August 1934, ap- 
pointing the Deputy Commissioner, Gouda, 
as mutwalli of the wakf properties in suit? 
(12) Is the suit maintainable against the 
Deputy Commissioner, Gonda, as mutwalli 
on the ground that no notice was sent to 
him as such under s. GO, Civil P. C.? The 
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case was fixed for hearing in the month of 
February 1940, and as appears from the 
orders of Hamilton J., in the proceedings 
the parties had for a long time been aware 
that the case would be proceeded with in 
the month of February, and that for some 
weeks he had proposed to take up the case 
on 22nd February : vide for example the 
order of 2Cbh February 1040. It was in 
these circumstances that on 22nd February 
Application No. 163 of 1940 was filed by the 
plaintiffs, alleging that the suit had been 
adjusted by a lawful compromise, of which 
no date was given. It was said in this ap. 
plication that the compromise, a copy of 
which was enclosed, was accepted and ap. 
proved by the Court of Wards and there- 
upon the following resolution was passed : 

The Court resolves that tho c.aso peudiag in the 
civil Court between tho Court of Wards and tho 
trustees of Utraula estate l>e compromised on tho 
terms approved by the Advocate-Cleneral and that 
the estate bo recommended for release. 

This resolution, it has since emerged, was 
dated 2Stb January 1939. In the .application 
it was further said that there thus came 
intoexistonce a lawful compromise by which 
the entire suit was wholly adjusted <and all 
that remained to be done was to file a joint 
application embodying tho said compromise 
before the Court. It was said that the plain, 
tiffs had always accepted, and wore even 
now willing to file, the compromise as 
finally accepted by the Court of Wards but 
in spite of the said resolution the compro- 
miso had not so far been filed. Hence it 
was prayed that counsel for tho Court of 
Wards be ordered to file the original com- 
promise and the proceedings of the Court 
of Wards for tho perusal of the Court and 
an order bo passed that the compromise be 
recorded and a decree in terms of the com- 
promise be passed under tho terms of 0. 23, 
R. 3, Civil P. C. What happened thereafter 
is recorded in the Court's proceedings of 
22nd February 1940, printed as No. 8 of the 
record of proceedings. On behalf of the de- 
fendants, it was said that they were not 
ready to compromise the suit on the terms 
embodied in the so-called terms of compro- 
mise attached to the application, and it 
was said that whatever had taken place did 
not in fact amonnt to a valid compromise. 
Paragraph 2 at p, 37 of the printed record 
states that 

the learued couosel for the defeoJanta do oot ad- 
tuit that the go-called terms of the compromise 
attached to this application correspond with any 
aocumeDt prepared by the Advocate-General at the 
instance of the Court of Wards nor that tbero was 


any resolution in the terms stated in para. 8 of 
this application. 

It is not now disputed that in fact a 
document was prepared by the Advocate. 
General which contains these terms and 
that a resolution was so passed, but it is 
stated that the whole matter was sprung 
upon counsel on 22nd February and that 
the only course open to them was to make 
no admission, unless and until they had an 
opportunity to obtain instructions. The 
learned presiding Judge proceeded to frame 
a new issue, No. 13: "Has the suit been 
adjusted wholly or in part by a lawful com- 
promise as alleged by the applicants?" On 
behalf of plaintiffs it was now sought that 
this issue No. 13 should be treated as a pre- 
liminary issue and the hearing of evidence 
which had been fixed to start on 2Gfch Feb- 
ruary on the case generally should be post, 
poned until this preliminary issue had been 
disposed of. My learned brother refused to 
grant any postponement of the evidence on 
the merits of the case and to treat this 
issue No. 13 as a preliminary issue remarking 
that this prayer was not granted, becanse 
as already stated there was no reason why 
this application should not have been made 
at an earlier stage. In fact, as he remarked, 
there was no reason why this application should 
not havo boon put in months oarlior, and tbero 
was no reason why any postponement should be 
granted for production of evidence. 

On 23rd February an application No. 166 
of 1940 was presented in which it was stat- 
ed that the resolution of the Court of 
Wards compromising the suit was passed 
after tho terms had been discussed by the 
parties for several months somewhere in the 
end of January 1939, and that subsequently 
when the Court of Wards did not bring the 
compromise into Court the plaintiffs came 
to know that the proceedings of the Court 
of Wards had been sent to the Hon'blo tho 
Revenue Minister. In para. 8, it was stated 
that on learning this the plaintiffs through 
their counsel and friends had many inter- 
views with the Hon'ble Minister on dif- 
ferent^ dates right up to the first week in 
November and sought to have the matter 
of the filing of the compromise expedited, 
but failed to get the compromise brought 
into Court up to the resignation of the 
ministry in November 1939; that thereafter 
they made efforts to get in touch with the 
present Government in order to gettliecom- 
promise produced by the Court of Wards, 
and this effort continued till the last week 
of January 1940, and oven early in Februa^. 
These statements which were supported by 
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the affidavit of one I^lohanamad Qazim Ali 
Khan must be characterized as false in part 
at least, since there is on the record, with 
genuineness admitted by the plaintiffs’ 
counsel, a letter from the Secretary to Gov- 
ornment, U. P., to the Secretary Court of 
Wards, U. P., Ex. A 37. dated 4th October 
1939, in which it is stated that 
(ho Govoroor, agreeing with tho view of tho Presi- 
doot, Court of Wards, has decided that in the 
interests of the estate as well aj of the minor 
wards, it is eBSCOtial that tho Court of Wards 
should rctuiu management of tho estate and 
■<uperintondonco of the persona of the wards, and 
that no compromise should ho entered into be- 
tween the Court of Wards and the alleged trustees. 

It is admitted by learned counsel for the 
plaintitTs that this letter communicates tho 
decision of the Government to tho Court of 
Wards. If therefore the plaintiffs through 
their counsel and friends woro having inter- 
views with tho Ron’ble Minister right up 
to the first week of Novonibor, they could 
not have failed to learn that tho Govern, 
inent had decided by tho first week in 
October not to release the estate nor to 
compromise tho suit. I mention these facts 
only in view of their bearing on tho order 
made by my learned brother. On this ap. 
plication he passed a considered order call- 
ing upon the plaintiffs’ counsel to open his 
case on Monday, 2Cth February, and there- 
after to produce such evidence as he had in 
connexion with tho issues framed in the 
case. On 2Gth February learned counsel, 
when asked to open his case, said that ho 
had DO evidence to load, and therefore there 
svas really nothing for him to ox[)lain while 
opening his case, but bo wished to put in an 
application for postponement for the pur- 
|)086 of producing witnesses. It was ordered 
that tho application bo put in after the 
interval. 

On the same day my learned brother 
passed an order covering applications No. 1C7 
for tho summoning of certain documents 
from the possession of the Court of Wards, 
No. 1C8 for the delivery of interrogatories to 
Dr. Rai Rajeshwar Bali as a member of a 
statutory body namely the Court of Wards, 
No. 180 a narrative of facts, and No. 187 an 
application that Issue 13 be treated as a 
preliminary issue, and that the plaintiffs 
should be given an opportunity to produce 
evidence in support of their case if the 
Ilon'ble Court were pleased to hold that the 
compromise was not proved. In this last 
application tho incorrect statement about 
efforts to got the Local Government to im. 
plomont the compromise arrived at between 


the plaintiffs and the Court of Wards con- 
tinuing up to the end of January 1940 was 
repeated. In my learned brother’s order it 
was remarked that issue 13 might have been 
decided there and then against the plaintiffs, 
because thoro was no evidence on the record 
bub as a matter of grace tho Court rejected 
the application in so far as it asked for a 
postponement to produce evidence on issues 
other than issue i:!, but allowed the appli- 
cation for time to jirovo the facts in con- 
nexion with the last issue. Tho Court then 
called upon tlie defendants to put in a reply 
as to what, if anything, they were prepared 
to admit, on 11th ifarch 1940, whereafter 
orders on tho remaining applications and 
on the further course of the case would he 
j)assed. On lotli March tho ap[)licatioD to 
deliver interrogatories to Dr. Kai Rajeshwar 
Bali was rejected. On I8th April 19J0, it 
ap|)eared that Dr. Rai Rajeshwar Bali could 
not he examined even on commission owing 
to tho state of his health, and an order was 
passed fixing 23rd April for arguments on 
the point, 

wbothor the agroomcot of tho Court of Wards and 
of tbo plaintiffs, presuming that it existed as 
alleged by tbo plaintiffs up to and including tbo 
resolution of 28tb January 1939, would constitute 
an agrooment or compromise to which 0. 23, R. 3 
wouid apply in view of tbo controlling power of the 
Local Government under 8. 5, Court of Wards Act. 

It was added that "the parties should be 
prepared to argue other issues as soon as 
I have decided this particular point.” On 
23rcl April my learned brother came to the 
conclusion that the course proposed was 
not satisfactory and postponed tho case for 
tho recM^rding of ovidenco on issue 13. He 
further remarked : 

Although in view of what I have said before it may 
be unnecessary to say so, I wish to confirm now 
what I have already stated previously that the oral 
evidence which will bo admitted in this case will 
be confined to issue 13, and that no oral evidence 
on the other issues shall bo admitted. 

Thereafter my learned brother ceased to 
be a member of this Court and the case 
camo before me for disposal. The atten- 
danceof Dr. Rai Rajeshwar Bali was obtained 
only with considerable difficulty and his 
evidence was recorded on 12th November 
1940. Tho plaintiffs then closed tboir case 
on this point and arguments on issue 13 
were heard on I2tb and I3th December 1940. 

Findings — The case for the plaintiffs in 
connexion with this alleged compromise is 
set out in application No. 18G of 1940 filed on 
2Cth February 1940. In that application it is 
stated that : 

After tho filing of this suit tbo terms of tbo com- 
promise woro discussed by plaintiff 4 (Mohammad 


536 Oudh Ara Begam v. Deputy Comur., Gonda (YorTte J.) 


Shikoh) on behalf of the plaintifls and Dr. Rai Raj- 
eshwar Bali on behalf of the Court of Wards from 
July 193S to August 1938 when the general lines 
on which the compromise could be made were 
chalked out and certain terms were agreed upon 
and reduced to writing on or about the end of 
August or early September 1938; that this draft 
(apparently Ex. 46) was then left with Dr. Rai 
Rajoshwar Bali as he was representing the Court 
of Wards Committee in these negotiations. 

It is further said that ; 

Probably in September 1938 the compromise was 
considered by the Court of Wards when it was de- 
cided to refer the compromise to the Legal Remem- 
brancer and Advocate-General for legal opinion. 
That the Legal Remembrancer and Advocate-Ge- 
neral made certain additions and alterations, and 
ultimately in December 1938 they prepared a hnal 
compromise (apparently Ex. A.40}. That this final 
compromise was approved on behalf of the plain- 
tiffs and was finally accepted by the Court ofWards 
in its meeting held on 28th January 1939, when 
the resolution (to which I have referred earlier) was 
passed. That the proceedings of the meeting held 
on 28th January 1940, were confirmed in the meet- 
ing held in the last week of March 1939. 

The cage for the defendants is set out in 
the reply to Civil Misc. Applications nos. 1G3, 
166, 1S6 and 187 filed by learned counsel for 
the defendants on nth .March 1940. In this 
reply it is denied that there were negotia- 
tions for a settlement of the dispute be- 
tween the Court of Wards and the plaintiffs. 
An account is given of the acts of Dr. Rai 
Rajoshwar Bali in connexion with this mat- 
ter. It is admitted that a resolution was 
passed on l-3th September 193S that 
the draft of the compromise given by Rii Rajesb- 
war Bali Sabeb .should 1)6 referred to the Legal 
Remembrancer and the Advocate-General for legal 
opinion. 

It is admitted that the final resolution 
referred to was passed, but it is added that 
this resolution was sent by the President of 
the Court of Wards to the Secretary to Gov- 
ernment, for the orders of the Government, 
under s. 5, Court of Wards Act, and that 
the Provincial Government decided to re- 
tain management of the estate and the 
superintendence of the persons of the wards 
and that no compromise should be entered 
into between the Court of Wards and the 
alleged trustees, and it is contended that 
there was thus no lawful compromise by 
which the suit was adjusted as alleged in 
the application No. 103. As regards the posi- 
tion of Dr. Rai Rajeshwar Bali it is conten- 
ded in para. 7 that he wag only one of the 
members of the Court of Wards Committee 
and had no power or right to discuss any 
terms of compromise on behalf of the Court of 
Wards and was not authorized by the Court 
of Wards to discuss them on their behalf. 

It is stated that Dr. Rai Rajoshwar Bali 


never represented the Court of Wards and 
it appears that he was acting in the inte- 
rests of the plaintiffs. It is further pointed 
out in para- 9 that the defendant gave no 
information bo the plaintiffs of the aforesaid 
resolution or that the papers had been sent 
to the minister, that the Court Wards never 
made to, or received from the plaintiffs, any 
communication about the alleged compro- 
mise. It is said that the proceedings and re- 
solutions passed by the Court of Wards and 
communications between them and the 
Government Officials are unpublished offi- 
cial records and of a confidential nature and 
that the plaintiffs have obtained copies sur- 
reptitiously and improperly. It is further 
stated in para. 11 that the resolution of 28tb 
January 1939 has no legal and binding effect 
without the sanction of the Provincial Gov- 
ernment, because the release of the estate 
was an integral part of the proposed com- 
promise. Id para. 12 it is stated that ; 

It is only the President of the Court of Wards whe 
can compromise a suit, but oven ho Is incompetent 
to do so if the compromise involves the release of 
person or property of a ward from tbo euporinteD- 
dcDco of the Court of Wards without tbo sanction 
of tbo Provincial Govornmont as provided by 89.5 
and 6, Court of Wards Act* 

It is contended therefore in para. 13 that 
the resolution in question merely recom- 
mends to the Provincial Government the 

release of the estate" and further in para. 14 
that the resolution in question not having been 
communicated to tbo plalntifis has no legal and 
binding eOcet and it cannot in law constitute a 
compromise. 

It may be noted, with reference to the 
remarks about communication, that the 
plaintiffs at a later stage, in the interroga- 
tories which they served on defendant 1 and 
the President of the Court of Wards, were 
apparently inclined to the position that Dr. 
Rai Rajeshwar Bali was acting to some ex- 
tent as agent of the plaintiffs in these nego- 
tiations. The interrogatory runs as follows : 

la it not a fact that nil tbo members of tboCourt 
of Words, including the prosidont, were fully aware 
that Dr. Rai Rajeshwar Ball was in constant com- 
munication with tbo plaintiffs in the matter of tbc 
compromise and it was understood that the pas- 
sing of the resolution on 28tb January 1939 In the 
presence of Dr. Rai Rajoshwar Ball was communi- 
cation of tbo same to the plalntliTs, and that it 
was assumed that Dr. Rat Rajoshwar Ball would 
Inform the plalntliTs of the said resolutiqn ? 

It is in the light of these pleadings that 
I come to the evidence of Dr. Rai Bajesb- 
war Bali, the one and only witness produced 
on behalf of the plaintiffs to give evidence 
in regard to the negotiations leading up to 
the alleged compromise. I regret that I am 
not able to accept at its full face value 
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every thing that has been said by Dr. Bajesh* 
war Bali, despite the fact that bo is a taluks 
dar and a member of the Court ot Wards 
Committee, and was at one time a mioister 
of the U. P. Government. Ho has sought to 
give an air of great impartiality to his cod* 
duct but the admissions made by him show 
that be was approached by plaintiff 4 Mr. 
Mohammad Sbikoh immediately after the 
suit was filed. The suit was filed on 5th 
April 1937, aod Dr. Rai Rajesbwar Bali says 
that he was shown legal opinions which had 
been obtained by Mohammad Shikoh and 
as a result of seeing these legal opinions he 
wrote as early as 22Dd June 1937, a letter to 
Mr. Lane, the then President of the Court 
of Wards. Mr. Lane replied to this letter in 
Ex. A. 31 dated 22Dd June 1937, and Dr. Rai 
Bajeshwar Bali replied in Ex. a. 32 dated 
24tb June, stating that the points on which 
he wanted a full note wero : 

(1) Tbo legal opinioD as to \vbctber the trust is 
valid or not, and (2) whether it is advisable for the 
Court of Wards to attempt to compromise tbo case 
rather than to proceed to litigation. 

As a result of this correspondence a re- 
solution Ex. A. 82, was passed by the Court 
of Wards Committee on 25th August 1937, 
which was as follows : 

Tbe opinioD of 61r Wazir Hasan and Sir Sultan 
Ahmad may bo sent to tbo Legal Remembrancer 
and tbe latter's opinion may bo taken again. Rai 
Rujcsbwar Bali has undertaken to procure copies 
of these two opioions and send thorn to President, 
who has undertaken to forward them to tbo Legal 
Remembrancer when ho receives them. 

It appears that Rai Rajesbwnr Bali did at 
some later date produce those opinions and 
presumably they wore sent to the Legal 
Remembrancer. According to Rai Rajesbwar 
Bali his interest in the matter began with 
a proposal by a member of the Court of 
^^ard8 that this estate should bo released, 
and it was Rai Rajesbwar Bali himself who 
thought that certain safeguards wero noces* 
eary. Rai Rajesbwar Bali, however, speaks 
as if what happened took place at the first 
meeting, of which we have not got any re- 
cord, and ho says that apart from this safe- 
guarding of the management of tbe estate 
and tbe proper education and upbringing of 
tbe w*ardB, there was a dilliculty that the 
release would mean a recognition of the 
trust which was said to have been created 
and which tbo Court of Wards had not re- 
cognized. Ho says that ho himself suggested 
that as tbo case was before the Court, they 
might bo able to got the safeguarding of the 
management of the estate and the upbring. 
ing of the wards effected through a com- 
promise of tbo suit. He goes on to say i 
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Tbo question then arose who should negotiate 
tbo compromise. Somebody £uggcat€d that I should 
do it. 1 wa^ reluctant to do It because of tbe ob- 
viousdiOjcultiee. Other mom bore joined in profi&iog 
mo to do it and so 1 agreed to negotiate a compro- 
mise. I said I would make an attempt. 

There is no support whatever for this 
statement of Dr. Rai Rajesbwar Bali in the 
records of the resolutions of tbo Court of 
Wards. The Court of Wards is a statutory 
body and its decisions are embodied in re- 
solutions. If at any time the Court of Wards 
intended to appoint Dr. Rai Rajesbwar Bali 
to negotiate a cotnpremiao of tbe suit bo-! 
tween itself and Mobammad Sbikoh, there 
must bo necessarily have been a resolution 
passed to that effect. Rai Rajosliwar Bali 
admits that ho does not know if there was 
any resolution to that effect but ho cannot 
say for certain that there was. lie goes on 
to say in cross oxamination : 

I did not ask that a resolution should Ijo passed 
authorizing mo to nogotiato. 1 did not have tbo 
fact that 1 was authorized recorded in tbo proceed- 
ings. I do not know what was put on record. Tbo 
prooeedings of tbo meetings are circulated with tbe 
agenda of the next meeting at which those formal 
proceedings have to bo confirmed. Item 1 of the 
agenda at tbe next mooting was to confirm tbo 
proceedings of tbo last meeting. I oGVcrcballcngcd 
the proceedingsof tbo meeting at which 1 was asked 
to negotiate. I cannot say tb.at I ever noticed that 
there wa.s any record in the proceedingsof tbo meet- 
ings of my being asked to negotiate. 1 never consi- 
dered the matter. I am not awaro of any formal 
resolution of tbe Court of Wards bj which I was 
authorized to negotiate a compromise. I did not 
find at a later date that tbo only record that was 
made was that tbo matter, (that is the matter of 
tbo rolaiso of tbe estate) was postponed. 

It is perfectly obvious therefore that Rai 
Rajeahwar Bali was never in any sense 
authorized to negotiate a compromise. What, 
over he did he did entirely without authority. 
Even if two or threo of the members at the 
meeting suggested to him that he should 
get in touch with Mobammad Sbikoh and 
find out the terms on which the suit could 
be settled out of Court, that would not 
clothe him with any form of authority as an 
agent of the Court of Wards. The ouly 
inannor in which lie could be clothed with 
authority would bo by the passing of a re- 
solution. The whole history of the matter 
and the whole statement of Dr. Rajesbwar 
Bali, taking his answers in examination. in- 
chief and in cross-examination together, 
shows that at the instance of Moliammad 
Shikoh he was taking a personal interest in 
the matterof this suit, but it is clear that he 
had no official status in the matter, and tlie 
least that can be said is that tliore was a 
considerable degree of impropriety in his 
conduct in, as it were, pushing the interests 
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of Mohammad Shikoh and the trusteeg. 
With this I may come to the points in his 
statement which really matter. He says 
that the first step he took for negotiating 
the compromise wag to discuas the matter 
with Nawab Mohammad Shikoh, and that 
Nawab Mohammad Shikoh subsequently 
told him that ho was authorized by the 
trustees to settle the terms of the compro- 
mise. He goes on to say that at a subse- 
quent meeting of the Court of Wards be 
presented the terms settled between himself 
and Mohammad Shikoh. This appears to 
have been at a meeting which took place on 
12th September 195S: vide the answer of the 
President of the Court of Wards to the 
interrogatories. In para. 4 it is stated : 

It is correct that Rai Rajeshwar Bali produced a 
documoot containing the terms of compromise on 
which the plaintiffs wanted to compromiso the 
suit, and the following resolution was passed .attbc 
meeting on 12tb September 1938 : 

The draft of the compromiso given bj Rai 
Rajeshwar Bali should be referred to the Legal 
Remembrancer and the Advocate-General for legal 
opinion. 

This draft compromiso was F.x. IG as Rai 
Rajeshwar Bali liimself says, and if it could 
he taken to bo an offer made by Mohammad 
Shikoh, it is at any rate perfectly clear 
that it wag an oiTor which was not accepted 
and it therefore requires no further consi- 
deration. 

This document was sent to the Legal 
Romombrancer and the Advocate-General, 
vide Rai Rajeshwar Bali's own letter Es. 
A.35, dated <.th .fanuary, without year, but 
evidently written on nth January 1939 in 
which be says, writing to Mr. Himmab 
Singh who bad by this time succeeded Mr. 
Lane as President of the Court of Wards 
that the Court of Wards had referred the 
Utraula case to the Legal Remembrancer 
and the Advocate-General three months 
earlier, and that he wished to know if their 
opinion had been received yet, and asked 
the president to remind them so as to expe- 
dite disposal. It seems that between Gth 
January and 2Hth January the Legal Remem- 
brancer and the Advocate- General sent back 
to the President of the Court of Wards an 
alternative draft. Ex. A-40, and Dr. Rai 
Rajeshwar Bali states about this : 

The opinions of tbo Legal Remembrancer and 
the Advocate-General wore duly obtained. They 
Huggested some modl6catione. I bad a talk with 
Mohammad Bhikob about these modifications and 
be agreed to them. Tbo matter was laid before the 
Court of Wards again. I told tbe meeting that the 
modmcatlons had been agreed to. The deoisioo of 
“* Court of Wards was that tbe agreement as 
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modified be approved and be sent to the Govern- 
meat for whatever further action was necessary. 

The resolution actually passed is Ex. A.36 
which was that the case pending in tbe 
civil Court between the Court of Wards 
and the trustees of tbe Utraula estate be 
compromised on the terms approved by the 
Advocate-General and that tbe estate be 
“recommended” for release. What followed 
on this is clear from the application and 
reply and the letter Ex. a-S? from the Secre- 
tary to Government to tbe Secretary, Court 
of Wards. The resolution with the draft 
compromise Ex. A- io was sent to the Local 
Government with a recommendation that 
tbe estate be released. It was recognized, 
that is, by the Court of Wards, that the 
compromise of the suit and the release of 
tbe estate from the superintendence of the 
Court of Wards were indissolubly linked 
together, that the release of tbo estate was 
a matter within tbe competence of tbe 
Local Government, and therefore the Local 
Government had tbe last word to say about 
both questions, that is compromising the 
suit and tbo release of tbe estate. 

The first contention put forward on 
behalf of tbe plaintiffs is that by showing 
Ex. A-40 to Mohammad Shikoh, Dr. Bai 
Rajeshwar Bali made an offer on behalf of 
the Court of Wards to compromise the suit 
on tboso terms and this offer was accepted 
by Mohammad Shikoh acting for the plain- 
tiffs and communicated to tbe Court of 
Wards. It is argued that even if Dr. Rai 
Rajeshwar Bali bad not got proper autho- 
rity to negotiate tbe compromise, none the 
less the Court of Wards by passing the reso- 
lution ratiGed his acts and thus there was 
an offer by the Court of Wards and accept- 
ance by Mohammad Shikoh, all conveyed 
through the channel of Dr. Rai Rajeshwar 
Balt. Alternatively it is contended that Dr. 
Rai Rajeshwar Bali having shown the draft 
Ex. A.40 to Mohammad Shikoh and obtain- 
ed his approval, the act of Dr. Rai Raje- 
sbwarBali in communicating tbisagreemont 
to tbe Court of Wards at the meeting 
amounted to an offer by Mohammad Shikoh 
which was accepted by the Court of Wards 
by tbe passing of tbe resolution. It is no 
longer said that this acceptance is to bo 
pro-suroed to bavo been communicated be- 
cause tbe resolution was passed in the pre- 
sence of Dr. Rai Rajeshwar Bali, bub it is 
said that there is nothing confidential about 
tbe passing of such a resolution and there- 
fore it roust be taken that communication 
of the acceptance is complete. On the other 
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hand for the defendant it is said that there 
v!o.a DO communication and that oven if 
there was commuoication, it would not 
make any ditTeronce, because the Court of 
Wards was not competent to eflect a com- 
promise of the suit, because the compromise 
of the suit and the release of the estate are 
one and the same thing, and the latter is 
within the competence of the Local Govern- 
ment alone as recognized by the Court of 
Wards which resolved only that the estate 
he recommended for release. 

Now as to the actual position of Dr. Rai 
Rajoshwar Bali, I entertain no sort of doubt 
that he was not technically or actually an 
igont either of the Court of Wards or of 
Mohammad Shikoh. He was doing what ho 
could in the interest of the latter certainly, 
l)Ut that could not make him his agent. 
Taking the first ])osition suggested on bo- 
iialf of the plaintitts, namely that Dr. Rai 
Rajeshwar IBali's act in communicating Ex. 
A- 10 to Mohammad Shikoh amounted to an 
oflfor by tijo Court of Wards, the acceptance 
of which was communicated to the Court 
of Wards by Dr. Rai Rajesliwar Bali at the 
meeting when it is suggested that the act 
of making the offer was ratified by the reso- 
lution ; it might bo almost enough to say 
that wo have nothing whatever from the 
side of Mohammad Shikoh, who could at 
any time back out. He has never said a 
word or written a word, and it is only 
through the mouth of Dr. Rai Rajesliwar 
Bali that wo are expected to believe that 
an offer was made to him and accepted by 
him. Mohammad Shikoh was expected to 
lie put up as a witness and at one stage 
learned counsel was on the point of putting 
him in the witness-box but decided to wait 
for the appearance of Dr. Rai Rajesliwar 
Bali. Ultimately he was never pub in tire 
witness box at all, possibly because of the 
danger of what might be elicited from him 
in cross. examination, but, in any case, the 
ultimate decision on the effect of such an 
offer, acceptance and ratification depends 
on whether the Court of Wards by passing 
this resolution was competent to compro- 
mi^ a suit and direct release of an estate. 
If it was not competent to direct release of 
the estate, it was not competent by resolu- 
tion or otherwise to compromise the suit. 

The second line of argument is that Rai 
Rajoshwar Bali by producing Ex. A. 40 as 
approved by Mohammad Shikoh before the 
meeting made an offer to the Court of 
Wards which was accepted by means of the 
resolution. The same criticisms apply but 


the ultimate ratio is the same. Before exa. 
mining this question of offer and acceptance 
on the assumption that there was a real 
offer, I would remark that I have the gra- 
vest doubts as to whether proceedings such 
as took place in connexion with this com- 
promise amounted to offer and acceptance 
at all. M'hat seems to have been going on 
was ratlior an informal discussion outside} 
tlie Court between certain interested per-i 
sons to find out wliab sort of terms would 
bo acceptable to both pirties and would bo 
accepted by ope party if offered by the 
other. It seems to mo tliat when these terms 
were discovered by means of Dr. U.ii Kajo- 
shwar Bali, liis act in putting i:x. a. 40 bo- 
fore the Court of Wards cocniiiitteo did not 
amount to an offer by Mohammad Shikoli 
which was accepted by the Court of Wards, 
but that tlio Court of Wards by passing this 
resolution nierelv came to a decision that if 
otherwise possible the suit should bo com- 
promised on those particular terms, which 
appeared to the members of the committee, 
to bo proper terms. The stage of making the 
offer and getting the acceptance was a stage 
which would follow the passing of this reso- 
lution, and the resolution itself did not 
amount either to an offer or the acceptance 
of an offer. 

If, however, it ho assumed that the pass- 
ing of the resolution amounted to some- 
thing more than the mere making of a 
decision, then the question is. what was the 
extent of the authority of the Court of 
Wards'.' The powers of the Local Govern- 
ment and of the Committee of the Court of 
Wards are laid down in tlie U. P. Court of 
Wards Act (Act 4 of 1912) as amended by 
the U. P. Court of Wards (Amendment) Act 
5 of 1933. Under the old Act prior to the 
amendment, S. 5 ran as follows ; 

Tho authority vested in the Court of Wards 
shall bo subject to the control of tho Local Gov- 
crumoiit. 

Under the Act as amended tho section 
runs as follows : 

The authority vested in the Court of Wards 
shall be subject to tho control of the Local Gov- 
ernment in tho following matters: (a) the assump. 
tlon of supcrioleodeuco of person or property ; (b) 
tho release of person or property from such super- 
iutondencG 

Section G provides as follows : 

(1) Subject to tho provisions of S. 5 the follow- 
ing business shall be disposed of by the Court of 
Wards ; 

• • • • 

(b) Al) queslioos relating to tlio assumption or 
nou*aB5umption of the superintondooco of tho per- 
son or property of a proprietor or minor under 
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S. 12 (2) oc S. 12 (3) and to the release or non* 
release of person or property from superintendence 
under Sections 44, 45 or S. 46. 

• • • . 

(1) Any other business which the President may 
think proper. 

(2) All other business shall be disposed of by 
the president. 

(9) Any member may bring up before the Court 
of Wards any matter which ho desires to initiate 
and may ask the president for information on any 
matter. 

Prima facie I should suppose that cl. (3) 
could not operate to extend the powers 
given by ol. (1). Chapter 3 deals with as- 
sumption of superintendence of persons and 
property, and in this chapter s. 8 defines 
disqualified proprietors. These are of four 
kinds, “(a) minors ; (b) females declared by 
the Local Government to be incapable of 
managing their own property; (c) persons 
adjudged by a competent civil Court to be 
of unsound mind and incapable of managing 
their own property ; (d) persons declared by 
the Local Government to be incapable of 
managing or unfitted to manage their own 
property” on grounds specified under four 
heads, the first of which is physical or 
mental defect or infirmity unfitting them 
for the managornont of their own property. 

Tinder s. 12 (i) the Act provides tliat: 

ThoCourtof Wirds shall assume the supcrintCQ. 
clenco of the property of any proprietor disqualified 
under cl. (1.) or cJ. (d) of sub-s. ( 1 ) of S. 8 or in re- 
gard to whom a declaration has been made under 
goctioQ 10. 

(the section which deals with applications 
by a proprietor himself for having his pro- 
perty placed under the superintendence of 
the Court of Wards). Sub. section (2) pro- 
vides that : 

The Court ol Wards may in its discretion assume 
or refrain from assuming tho supcrintondonco of 
(a) the property, or person and property, of any 
proprietor disqualified under cl. (a) or cl. (c) of 
sub-s. (1) of S. 8 ; (b) tho person of any proprietor 
disqualified under cl. (b) or cl. (d) of sub s. (1) of 
section 8. 

Wo turn next to S. 4t. This section pro- 
vides that tho Court of Wards may at any 
time release any person or property from 
its superintendence.” There are four pro- 
visos to this section but tho only one re- 
Quiring consideration in the present case is 
the first which runs as follows: 

Provided, first, that the Court of Wards shall 
not, without the previous sanction of the Local 
Qovernmont, so release any property, tho proprio- 
tor of which has been disqualified under cl. (b) or 
cl. (d) of sub 8. (1) of 8. 8. 

It is contended on behalf of the plaintiffs 
that by tho modifications of the Act enacted 
in 1933 the Court of Wards has been given 
lull authority to release an estate of which 
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superintendence has been assumed under 
els. (a) and (c) of sub-s. (l) of s. 8 read with 
s. 12 ( 2 ) of the Act. The suggestion is that 
as the Act stood prior to the enactment of 
Act 5 of 1938 this was not the case, I may 
note first that S. 44 is not one of the sections 
which was amended in 1933. Section 6 was 
amended in the manner to which I have 
already drawn attention. Sections 4 and 6 
are entirely new sections necessary for the 
purpose of substituting the present statu- 
tory committee in place of the Board of 
Revenue which by the former S. 4 was the 
Court of Wards for the United Provinces. 
Section 6 formerly merely provided for the 
distribution of business between the two 
members of the Board of Revenne, whereas 
now it provides for the distribution of work 
as between the committee and the presi- 
dent. It is therefore not with any imagina- 
tive idea in regard to the intention of the 
Government in dealing with the new body 
that wo have to examine Ss. 5 and 44 . Under 
the old S. 5 the whole authority of the 
Court of Wards was subject to the control 
of the Local Government. Under the amend- 
ed Act s. 5 the control of the Local Govern- 
ment has been retained in all matters of 
superior importance, that is (a) the assump- 
tion of superintendence, (b) the release from 
superintendence, and (c) appointments to 
superior posts, budgets of estates of which 
the income is above Rs. 50,000 per annum, 
and proposals for sale or purchase on be- 
half of an estate under superintendence for 
more than Rs. 10,000 which the President 
refers to the Local Government for their 
decision. In this last connection it has to 
be noticed that such reference may be made 
by the President at bis own discretion and 
shall be made if a majority of the other 
members of the Court of Wards so request, 
and it is further provided that if the Local 
Government should provisionally not agree 
with the proposal of the members, the 
Government is to state its view to thoCoort 
of Wards and before coming to a final deci- 
sion consider any comment which the Court 
of Wards may make. As I have remarked 
we have to discard from our minds all idea- 
listic theories of experiments in self-govern- 
ment and tho like and merely to consider 
the actual effect of the amendments. Prior| 
to tho amendment tho authority was vested 
in the Board of Revenue ns Court of Wards 
subject to the control of the Local Govern, 
icont in all matters. After the amendment 
the authority vested in the Court of Wardsj 
as now re-constructed is to be subject to the! 
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control of the Local Government in the im. 
portant matters specified in S. 5. Those parti- 
cular matters always have been subject to 
the control of the Local Government and 
they continue to be subject to the control 
of the Local Government. Fiowever the 
provisions in regard to discretionary refer- 
ence to the Local Government in regard to 
matters falling under bead (c) seem clearly 
to imply that there is no discretion in the 
matters falling under heads (a) and (b). 

Turning to S. 44, as I remarked earlier, 
that is not a now section and we have there- 
fore to interpret Ss. 5 and 44 just as if the 
Court of Wards as at present constructed 
were the same old Court of Wards which 
formerly existed under the statute, namely 
the Board of Revenue. As it appears to me 
on an examination of Ss. 5 and 44, so far 
from the modification of the Act leading to 
the conclusion that the present Court of 
\\’ard8 has complete and unfettered autho- 
rity in the matter of the release of an estate 
from superintendence, exactly the opposite 
is the result of the modification of the Act. 
What S. 44 provides is that although the 
Court of Wards may release at any time 
any person or property from its superinten- 
dence, subject to the control of the Local 
Government under s. 5, it shall not so re- 
lease any property, the proprietor of which 
has been disqualified under cl. (b) or cl. (d) of 
sub-s. (i) of 8. 8 without the previous sanc- 
tion of the Local Government. What it 
comes to is this that an order of the Court 
,of Wards for the release of any estate from 
'superintendence is always subject to the 
control of the Local Government, that is 
the Local Government has the last word 
always in the matter, but that in cases to 
which cl. (b) or cl. (d) of sub sec. (l) of S. 8 
, applies the Court of Wards may not even 
jpass a resolution for the release of a pro- 
perty without tho^ sanction of the Local 
Government previously obtained. Even if 
jit bo assumed that it is not absolutely clear 
what is the connotation of the phrase "sub- 
ject to the control of the Local Govern- 
inent it certainly implies that in all 
matters in which the Court of Wards by 
its resolution makes a reference to the 
Loml Government, it is leaving the final 
decision of the matter in question to the 
Local Government. I should suppose it to 
bo the case that in the matter of the release 
of the property of minors and lunatics 
(els. (a) and (c) of sub-s. (l) of S. 8) tbe Court 
of Wards always had authority, unless a 
reference to tbe Local Government was 
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thought necessary or the Local Government 
had already taken some interest in the 
matter, to make an order of assumption of 
superintendence or of release from sui)erin- 
tendence, but tliat does not lead to the re- 
suit that the Court of Wards has an absolute 
discretion, and that the resolution passed 
in the present case can bo regarded as a 
final decision to release the estate and to 
compromise the suit. The Court of Wards 
in this resolution clearly recogni/.ed that 
the two things were linked together, and it 
further, while deciding to compromise the 
suit, declined to exercise the discretion, if 
it had such a discretion, to order release of 
tbe estate, and it left that matter to the 
Local Government, thereby leaving to the 
Local Goverumoiit the final decision on the 
whole matter. How closely those matters 
were linked is to he inferred from p:ira. i 
of the terms of the compromise which pro- 
vidos that the Court of Wards will put the 
property mentioned in the schedules annex- 
od to the plaint into the possession of tlie 
plaintiffs and defendants 2 and 3 as trustees 
under the deeds dated I9th December 1933 
and ist February 1934. 

Learned counsel for the plaintiffs have 
referred me to a number of cases in regard 
to the powers of the Court of Wards in the 
matter of compromise of suits. I do not 
think that those are very helpful but I will 
summarise thorn en passant. In 3 0 WNSup 
185* at p. 215, it was hold that there could 
ho no doubt that the Court of Wards had 
authority to compromise suits on behalf of 
or against wards oven when two such wards 
were contesting parties in the suit. Simi- 
larly in 23 ALL 394- at p. 404 it was remark- 
ed by their Lordships of the Privy Council 
that 

the Court of Wards has of course all the ordinary 
powers of a guardian over a ward’s property, sup- 
piomentod by certain additional powers eivoa bv 
statute. 

Reference was also mado to 43 Cal 4 G 9 ’ a 
caso under the Bengal Court of Wards Act 
(Act 9 of 1879) in which it was hold that 
a guardiiin appointed under the Court of Wards 
Act, 18i9, on behalf of minors has power to com- 
promise proceedings in a civil Court, to which 
these minors arc defoodants; upon the guardian 


!• (’26) 13 A I R 192G Oudh 530: 97 I C 520: 3 
O \V N Sup 185* Court of Wards v, Chandra 
Bhan Dat. 

2, i'Oi) 23 All 394: 28 I A 190: 8 Sar 85 (P C), 
Mohammad Mumtaz Ali Khan t. Farbut Ali 
Khan. 

3. (*21) 0 A I R 1921 P C 22: 69 I C 911: 43 Cal 
469: 48 I A 27 (PC), Naktm Dewani y. Mt. 
Pimba Diohon. 
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asseDting to an agreemeot o{ compromise, U is 
□ecossarilj recorded by the civil Couituoder 8.375, 
Civil P. C., 1882, and its validity does not depend 
upon its terms having been examined and approv- 
ed by the civil Court, 

(as would be the case in connexion with a 
compromise effected on behalf of minors by 
a guardian ad litem). Similarly in C5 I A 57^ 

at p. C5 their Lordships remarked : 

The validity of the compromise depends entirely 
upon whether the Court of Wards consented on his 
behalf. If they did, the absence of a forma] order 
making their manager guardian ad litom as dis- 
tinct from an additional defendant does notinvali- 
date the decree. 

As I remarked earlier I do not think any 
of these cases is helpful to the decision of 
the present case. It may be that subject to 
the control of the Local Government which 
it might or might not choose to exercise the 
Court of Wards had power to direct the re- 
lease of the estate of the minors which re- 
lease was necessary to the effecting of a 
compromise with the plaintiffs, but it is 
quite clear that the Court of Wards did not 
purport to exercise that power. It therefore 
follows that the resolution passed by them 
was not a decision compromising the suit, 
but a decision that the suit should bo com- 
promised, and that the matter of tho release 
essential to tho compromising of tho suit 
should bo left to tho Local Government, 
and therefore tho last word in regard to tho 
compromising of tho suit remained with the 
Local Government. 

Turning back now to the possible effect 
of the negotiations and the resolution, even 
if that resolution was assumed to be a com- 
plete decision on tho part of tho Court of 
Wards to compromise the suit, the question 
is whether tho passing of that resolution 
could bring about a completed contract of 
compromise. A compromise is, when all is 
said and done, nothing more nor less than 
a contract, and for the purpose of bringing 
about a completed contract certain ix>inta 
are essential. The position of the plaintiffs 
on the question of offer and acceptance is 
just as uncertain as it is in regard to the 
position of Dr. Rai Rajesbwar Bali, whom 
at one time they called the agent of the 
Court of Wards and at another time implied 
to be their own agent. One case for the 
plaintiffs is that Dr. Rai Rajesbwar Bali by 
bringing to the Court of Wards meeting 
this draft compromise, Ex. A. 40, which bad 
been approved by Mohammad Shikob, was 
communicating an offer of Mohammad 

4 . (’88) 26 A I R 1988 P 0 49: 172 I 0 643: 17 Pat 

^ 66 I A 67: 82- 8 L R 200 (P C), Braja Sunder 

I>eb T. Rajendra llarayan Bhaoj Deo. 


Shikoh to the Court of Wards. As I have 
remarked already this depends entirely on 
the statement of Dr. Rai Rajeshwar Bali 
that he had shown this draft Ex. A. 40 to 
Nawab Mohammad Shikoh and he had 
approved of the terms. It is said that the 
passing of the resolution amounted to an 
acceptance of tho offer and that thereupon 
the contract became complete. 

It is argued on behalf of the defendants 
that the mere passing of the resolution, 
even if it amounted to acceptance of the 
proposal, still required communication to 
the proposer under the provisions of s. 4 , 
Contract Act. It is contended that such a 
resolution amounts to nothing more than 
a mental assent, and that communication 
to Mohammad Shikoh could only be made 
in the manner appropriate to the com- 
munication of the decision of a statutory 
body, that is by a letter written by or 
on behalf of the President of the Court of 
Wards. For tho plaintiffs it is argued that 
there was nothing conhdential about the 
proceedings of the Court of Wards and that 
the mere passing of the resolution amono- 
tod to communication. It appears to mej 
that there is no force whatever in this con- 
tention, which is contradicted in terms by 
Dr. Rai Rajesbwar Bali himself; be says 
that tho procoediogs are confidential and 
that he never communicated the proceed- 
ings or the resolution to Mohammad Shikoh. 
Learned counsel for the plaintiffs sought to 
rely on the case in (1877) 2 a 0 666,® but 
the facts of that case are completely dissi- 
milar. That was a case of a contract not 
very formally signed but the original paper 
was left with the promisee and the con- 
tract was acted upon over a considerable 
period. It was in fact followed by a course 
of action and was not a mere single net, 
and was in no sense a case of mere mental 
assent. The limits of an unexpressed assent 
can be seen from the ca'Se quoted at the bar 
in 49 ALL 674® in which it was held that 
tho mere sondiog of a notice by a bank to ono of 
Its customers that tho Intorest charged on over- 
drafts against security held by the bank bad b»D 
raised is not of itself sufficient to render the onsto- 
mor liable to pay tho enhanced rate. But wher^ 
after rocoiving notice that tho rate of Interest had 
been raised, the customer borrows more m^oy 
from tho bank, the bank Is justiflod In charging 
him interest at the enhanced rate. 

A further point arises and is suggested 


1877) 2 A 0 666, Alexander Brogdon v. Plrec- 
5, &o., of the Metropolitan 
27) 14 A I R 1927 All 407 : WO I ^ 1023 .49 
674: 96 AliJ 372, Gaddat Mai v. Tata Indus- 
IBank, Ltd., Bombay. 
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by the same case, ^bere it is remarked at 
page C77 that 

tbe law on the subject of acceptance of an oiler is 
indicated in Ss. 7, Sand 9. Indian Contract Act| and 
these Ecctiona must bo read without reference to the 
English law on the subject* According to S. 7, be» 
fore a proposal becomes a promise rendering the 
promisee liable to tbe conditions contained in the 
promise, there must be an absolute and unquuli- 
fled acceptance. This acceptance must bo expressed 
in some usual and reasonable manner, unions tbe 
proposal prescribes tbe manner in which it is to be 
accepted. 

For the defendaots it is, I think, rightly 
contended that even if tbe passing of this 
resolution could possibly be construed as an 
acceptance, it is in no sense an unqualified 
'acceptance. On tbe contrary, it fails as an 
.acceptance because it loaves one of the con- 
ditions essential to tbe implementing of tbe 
acceptance to the discretion of a third per- 
son, namely tbe local Government. Ke- 
verting to tbe question of communication 
learned counsel for the plaintiffs referred 
to 42 ALL 187^ in support of bis contention 
that acceptance can be made without ex- 
press communication. This was a case in 
which the promisor, having made an offer 
to supply certain goods, received and kept 
money sent to him with an order and ere- 
ditod it to bis account. This was obviously 
not an act of more silence giving consent 
but of an act on the part of the promisor 
vis a vis the promisee. It is suggested that 
the act of the Court of \Yards in tbe present 
case ill passing tbe resolution is analogous 
to the act of the promisor in that case. 
Perhaps all 1 need say is that the facts are 
so utterly dissimilar that I tind it impossi- 
ble to derive from that case any assistance 
in the decision of tbe present case. 1 do not 
see how it can be said that the act of tbe 
Court of Wards in passing a resolution is 
in any way comparable to the act of some* 
one who receives and credits to his own 
account money sent along with an offer. 

To sum up on this question of offer and 
acceptance; in this hrat place, as I remarked 
earlier, I do not consider that tbe various 
manoeuvres which preceded the passing of 
the resolution were formal negotiations at 
all, and that they could possibly come with- 
in tbe scope of offer and acceptance. I think 
that they amounted to little more than hole 
and corner intrigues and that the decision 
of the Court of Wards embodied in the 
resolution of 28th January 1939, was no more 
than a decision to make an offer to the 

7. {'19) 0 A I R 1919 All 7: 64 10 487; 42 All 187: 
18 A L J 78, BUbaD Pado Ualdat v. Cbaodi Pra- 
sad A Co. 


plaintiffs to compromise tbe suit on tbo 
terms stated in Ex. A-40 provided that the 
Local Government was willing to direct the 
release of the estate. As regards the sug- 
gested position that Dr. Rai Rajeshwar Bali 
by showing Ex. A-40 to Mohammad Shikoh 
between Cth and 2Hth January 1939, made an 
unauthorised offer, the making of which 
was ratified by tho resolution of 28th Janu- 
ary which oll'or was accepted by Moham- 
mad Shikoh and tlioroby the contract of 
compromise completed, I do not think that 
the evidence is sufliciont to prove anything 
of tho kind. Tho highest position I could 
give to those proceedings is tlio alternative 
one suggested, namely that an offer was 
made to tbe Court of Wards by Mobaminad 
Shikoh through Dr. Rai Rajeshwar Bali, 
which offer was however not met with an 
unqualified acceptance which would convert 
Hx. A-40 into a com[ileted contract. In any 
case, as I have already indicated, I am en- 
tirely satisfied that the Court of Wards had 
not any complete authority to compromise 
the suit and to take tbe stojis necessary for 
that purpose, that is to direct tiio release of 
the estate, and that tbo absence of tliat 
complete authority was recognized by the 
resolution itself. 

1 inight remark incidentally that what- 
ever may now be said on behalf of the plain, 
tiffs in support of tbo contention that there 
was a completed contract and the suit was 
adjusted by compromise, it is perfectly clear 
that this is an afterthought of the most 
obvious kind. Judging by the previous con- 
duct of Dr. Rai Rajeshwar Bali, it is impos- 
sible to doubt, and it is indeed the plaintiffs’ 
own case, that the resolution of tho Court 
of Wards came to the knowledge of the 
plaintiffs as soon as it came into existence. 
The negotiations which are said to have had 
tbe object of persuading the Government to 
implement tbe resolution must have conclu- 
ded in October 1939, since, as tho plaintiffs 
or their friends were in close touch with 
the Ministers or tbe Minister concorned, as 
is implied by their own applications, they 
cannot but have come to know that tbe 
Local Government bad decided not to imple- 
ment the resolution in October 1939. Yet tbe 
plaintiffs never made any attempt to move 
this Court to deal with tbe matter under 
the provisions of Order 23, R. 3 until 22nd 
February 1940. They show now a confidence 
in the effect of this resolution which their 
previous conduct shows that tliey have up 
till now been far from fooling, and this goes 
a long way to throw doubt on tho state. 
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ments of Dr. Rai Rajeshwar Bali in regard 
to what he says passed between him and 
Nawab Mohammad Shikoh. Before I pro- 
ceed to state my finding on this issue I 
must refer to an argument put forward on 
behalf of the Court of Wards in para. 12 of 
the reply to civil Miscellaneous Applications 
Kos. 1G3, 1C6| 186 and 187 of 1910» where it is 
said that 

tbo Court of Wards bas no power to compromise 
a suit. It is od]j tbo Prcsidoot of tbo Court of 
Wards wbo can compromise a suit, but even bo Is 
iDcompeteot to do so if tbo compromise involves 
tbo relcaso of person or property of a ward from tbo 
superiotondoDco of tbo Court of Wards, without 
tbo sanction of tbo Provincial Oovornmont as pro* 
vided b; Ss. 5 and 6, Court of Wards Act. 

It is pointed out on behalf of the defen- 
dant that the matter of entering into a 
compromise in a suit is not one of the items 
of business to be disposed of by the Court 
of Wards under sub-s. (l) of s. G, and it is 
argued that it follows that it falls within 
the scope of sub-s. ( 2 ) of this section which 
provides that "all other business shall be 
disposed of by the President.” It appears 
to me that in cases where the compromise 
of a suit is linked with any question which 
falls under items (a) to (k) of sub-s. (l) that 
compromise will bo part of the business 
jwhicb is to be disposed of by the Court 
!of Wards as distinct from the President. 
Under head (b) are included all questions 
relating to the assumption or non-assump- 
tion and to the release or non- release of 
person or property from superintendeuce 
under as. 44, 45 or 4G. In any case it bas 
been pointed out that this matter of the 
compromise of the suit was an item of busi- 
ness which was permitted by the President 
to bo put before the Court of Wards and it 
must therefore be construed as falling under 
cl. (i) of aub- 8 . (i), that is "any other busi- 
ness which the president may think proper.” 

I think there is force in this argument and 
that had it been possible to hold the com- 
promise valid on other grounds, it could 
not have been invalidated on this particular 
ground. 

Another argument which has been urged 
is that this compromise could not in any 
case affect the properties of which the 
Deputy Commissioner of Gonda is manager 
as a mutwalli appointed under the order 
of the District Judge of Gonda acting in 
the capacity of a Qazi under the Mahom- 
medan law. The only person who can 
release that estate and therefore effect a 
Mmpromisa is not the Court of Wards but 
the Deputy Commissioner, and he could 


A. L R. 

only do 80 under the orders of the District 
Judge. On behalf of the defendants it is 
contended that as the compromise must 
therefore necessarily fail in respect of the 
wakf properties, it must fail as a whole. 
For the plaintiffs it is admitted that so far 
as the wakf properties are concerned the 
compromise would necessarily fail, but it is 
said in reply that R.3 of 0.23 permits a 
settlement in part, and therefore the ad- 
justment of the suit by the compromise, if 
valid, will be effective for the rest of the 
subject matter of the suit. I think that this 
contention is sound. For the reasons how- 
ever which I have given earlier I have not 
the smallest hesitation in finding that the 
suit has not been adjusted wholly or in 
part by a lawful compromise as alleged by 
the plaintiffs. 

At this stage the parties were informed 
of the substance of the finding on issue IS 
and were called upon to argue the case on 
the main issues framed in the suit. An 
application No. 125 of 1941 was then made 
to me on 12th February 1941, to allow the 
plaintiffs first to exercise their right of 
appeal against the order refusing to record 
the compromise and to this end to pro- 
nounce an order under o. 23, R. 8 before 
further proceedings were taken. In view of 
the orders made by Hamilton J. to which 
I have referred earlier and with whiob 
I am in entire agreement, I ordered this 
application merely to be put upon the 
record and proceeded to bear the arguments 
of learned counsel on those issues. In my 
opinion, in view of the manner in which the 
attempt was made to put forward this com- 
promise and the complete disregard of and 
failure to comply with the order of the 
Court, there could be no justification for 
leaving the remaining issues undecided or 
postponing arguments on those issues until 
such time as an appeal could be heard and 
decided against the finding on issue 13. In 
case, as no doubt will happen, there should 
be an appeal by them against the finding 
on that issue and or against the findings on 
other issues, the plaintiffs will be no worse 
off for this procedure being adopted in view 
of the orders of my learned brother, and 
the procedure bas the advantage that many 
of the facts of the case have already been 
put before me, and it might easily happen 
that if the arguments were not heard now 
they might even have to be beard 5y ® 
third Judge. The remaining issues in the 
case have not been argued in the order m 
which they stand, but I think it is desirable, 
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a8 far as coDvenienb, to keep them in their 
original order. 

Js&uc 1 — This issue runs as follows : 
"Did Raja Mohammad Mumtaz Ali Khan 
execute the deeds dated I9th December 1933, 
and Isb February 1934‘.'” The position in 
regard to this and all other issues, in so far 
as they are issues of fact, is rather peculiar. 
The plaintiffs came into the Court alleging 
the execution by the late Raja of two deeds 
described as deeds of trust on which they 
relied as the foundation of their whole 
claim. They however never made the 
slightest attempt to lead any oral evidence 
to establish execution of these two deeds. 
Learned counsel for the plaintiffs has relied 
first on certain things which he describes as 
admissions by the defendants, those being 
statements contained in oflicial letters filed 
on behalf of the defendants; secondly he 
relies on certain statements made by the 
Raja himself in other documents which ho 
describes as admissions binding on the de- 
fendants, and thirdly he relies on the rogis- 
tration endorsements proving admissions of 
execution of both those documents made by 
the late Raja in the presence of the Sub- 
Registrar, and therefore admissible in evi- 
dence under s. CO (2), Registration Act, for the 
purpose of proving that the documents have 
been duly registered in the manner provided 
by the Act and that the facts mentioned in 
the endorsement referred to in 9. C9 have 
occurred as therein montiono<l. These facts 
are mentioned in s. 53, which prescribes 
that the Registrar is to endorse on every 
document admitted to registration (a) the 
signature and addition (description, etc.) of 
every person admitting the execution of the 
document, (b) the signature and addition of 
every person examined in reference to such 
document under any of the provisions of 
the .Act, (c) any payment of money or deli- 
very of goods made in the presence of the 
registering officer in reference to the execu- 
tion of the document, and any admission of 
receipt of consideration, in whole or in part, 
made in his presence in reference to such 
execution. We are only concerned with the 
admission of the execution of the docu- 
ment. In this connexion wo have to consi- 
der a number of documents, some admitted 
and some denied by the plaintiffs' counsel, 
all of them filed by the defendants. 

^ Exhibit A. 14 dated llth December 1933 , 

18 the notice issued under s. 8 ( 2 ), Court of 
Vvards Act, 1912, to the Raja containing a 
detailed statement of the grounds on which 
It IS proposed to disqualify him from the 
1911 0/C9 A 70 


management of bis property and allowing 
him seven days from the receipt of the no- 
tice to transmit his reply to the Local Gov- 
ernment. In reply to the notice a letter 
I'.x. A.15 dated I9th December was sent 
to the Deputy Commissioner enclosing the 
explanation offered by the Raja. It may be 
noted that this explanation contains a re- 
ferenee to a registered deed of trust and the 
date of the deed of trust. The first deed of 
trust is also of lObli December, the very date 
on which the explanation with the covering 
letter was sent to the Deputy Commissioner. 
Exhibit A-is is not in the handwriting of 
the Raja, but in that of M, Mohammad 
Yusuf, one of the trustees, and the words 
"signed Mohammad Mumtaz Ali Khan" are 
also in his handwriting. The explanation 
itself boars only a thumb impression describ. 
ed thereon as the left hand thumb. impres- 
sion of the Raja. This covering letter along 
with the explanation and a medical certifi- 
cate were forwarded by the Deputy Com- 
missioner to the Commissioner under a 
letter dated 20tb December 1933, Ex. A.12. 

Reliance is placed first on the statement 
contained in para. 3 of this letter of the 
Deputy Commissioner where ho says : " I 
understand that the trust was executed only 
yesterday." Reliance is further placed on 
Ex. A-13, a letter written by the Commis- 
sioner. Fyzabad Division, on 22nd December 

1933, forwarding the Raja's explanation to 
the Secretary to the Board of Revenue, 
United Provinces. This latter letter does 
not question the execution of the trust deed 
and contains the remark; 

I do not know whether the execution of tho 
trust deed creates any lojial diOiculty in the way of 
bis (tho Raja's) disqualification. 

Reliance is also placed on the wording 
of the notice Ex. n issued by tho Deputy 
Commissioner, Gonda, to Rani Ilazur Ara 
Begam and other trustees on I6th February 

1934, which begins in tho following terms; 
^Shereas it has been made known to mo that 

Raja Mohammad Mumtaz Ali Khan, taluqdarof 
Bilaspur (Utraula) estate had executed a wrlain 
deed of trust dated 19th December. 1933, which 
bad L^n further amended by a supplementary 
deed of trust dated Ist February 1934 . 

The notice goes on to inform the trustees : 
that the so-called trust is functus oiTicio from tho 
lime of tho assumptionofthochargeofthoestato by 

thoCourtof Wards, whatever may have been its 
validity before. 

Tho argument is that these statements 
all amount to admissions by tho Govern- 
ment Officers concerned who wrote these 
letters and issued this notice that the deed. 

Ex. 2 dated I9tb December 1933. and the 
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deed Ex. 3 dated 1st February 1934 were 
actually executed by the Raja. It does not 
appear to me that the statements in these 
letters amount to an admission of execution 
by the Raja. They amount only to an ad* 
mission of the fact that certain information 
had been received by the ofiicers concerned 
which might be true or false. Learned 
counsel for the plaintilTs has fallen back on 
the contention that at any rate these letters 
show that the execution was not surrounded 
by an atmosphere of suspicion. It would 
be ditUcult to attach much weight to this 
in view of the remark of the Commissioner 
in Ex. A*13 whore, discussing the matter of 
bandwriting, he says • 

It seoms a fair infercDco that writtoo communi. 
cations from the Raja realljr emanate from the 
trio who have now been nia(]o trustees. 

Statements of this kind cannot, in my opi. 
nion, take the place of proof of execution. 
At the most they amount to an admission 
of the fact that a certain document had 
come into existence, a point on which there 
is not, of course, any room for dispute. As re. 
gards the covering letter and the explanation 
there is no evidence on the record to esta- 
blish that the explanation is really the work 
of the Raja and embodies a statement by 
the Raja, but even if it could be taken that 
that is the effect of the explanation, it takes 
the matter no further than does the admis- 
sion of execution made before the Sub. 
Registrar on the very day on which Ex. A-IC 
purports to have boon written. Coming now 
to the endorsement of the Sub-Registrar on 
Exs. 2 and 3, Ex. 2 contains the endorse- 
ment : 

Execution and completion of the deed admitted 
by Raja Mohammad Murotaz All Khan, the above 
named, who is personally known to me. 

The endorsement on Ex. 3 is in similar 
terms : 

The execution and completion of this deed ad- 
milted by Raja Mohammad Mumtaz Ali Khan, the 
above named. The executant is personally known 
to me. 

About the absence of signature of the 
Raja and the presence of the thumb impres. 
sion in Ex. 2 it is noted that one of these 
thumb impressions is "the left band thumb 
impression of Raja Mohammad Mumtaz Ali 
Khan owing to the Bngers of the right band 
being bent downward.’’ In Ex. 8 the note 
against thumb impression is merely, "thumb 
impression of Raja Mohammad Mumtaz Ali 
Khan, executant, owing to defect and inabi- 
lity of the right band." On behalf of the 
pUintiffs ib is contended that the Sub. Re- 
giatrar’s endorsement proving admission of 
the execution of these documents made by 


the Raja himself to the Sub-Registrar 13 
sufiDcient proof of the execution of the docu- 
ments, particularly in the circumstances of 
the present case when it is suggested that 
this execution was not surrounded by cir- 
cumstances giving rise to suspicion, and 
particularly when much of the argument 
on other issues has been based on the as- 
sumption that there was an intelligent 
execution of this document by the Raja. As 
regards this last point I can attach no 
weight to it, because arguments on these 
other issues had to be based on the assump- 
tion of a finding of execution and involves 
no admission that the finding on issue 1 
would be or must be in favour of the plain- 
tiffs. Reference has been made to 83 I a G0“ 
at p. C5 where their Lordships of the Privy 
Council said : 

The registration is a solemn act, to bo performed 
in tbo prcsoDCo of a compoteut oUlciai appointed to 
act as registrar, wboso duty it is to attend tbo 
parties during the registration and sec that tbo 
proper persons are present and arc competent to 
act, and arc idcntlGed to bis satisfaction : and all 
things done before him in his oflicial capacity and 
voriGcd by bis signature will be presumed to be 
done duly and in order. 

In an Oudh case of 1914, 20 0 0 18,^ ifc was 
hold by a Bench of the Judicial Coinmis* 
sioner’s Court that : 

Section C9, Kvidonco Act, no doubt requires proof 
that tbo signature of tbo executant is in his hand* 
writing, but this fact may bo proved indirectly by a 
contemporaneous admission of execution made by 
tbo executant or by other relevant facts, such as 
his subsequent conduct, just as well as by tbe 
evidence of a witness who directly swears to his 
signature. Such an admission recorded by tbo Sub- 
Registrar in bis registration ondorsoment can be 
accepted in ovidonco as proof of execution. 

It may be noted in connexion with this 
case that the executant of the deed, the 
attesting witnesses and the Sub-Kegistrar 
before whom it was registered were all 
dead. The learned Judicial Conomissioners 


remarked that 

bad tbo Sub-Registrar been alive his statement 
:ou]d have been taken but bo being admittedly 
lead, tbo endorsement made by him under 8. 68, 
Registration Act, could bo read under S. 32 (2), 
Bvidenco Act, as bis statemont consisted of an 
miry made by him in the discharge of bis proles- 
uonal duty. 

The learned Judicial Commissionors do 
not seem to have been prepared to treat the 
mere certificate standing by itself as evi- 
lonce sufficient to prove execution. They 
referred to a previous ca8e_docid^bj^ 

j’ (*06) 88 Cal 637 : 83 I A 60 : 8 0 
OWN 622 {PO),QaDgamoyl DebI v.Trolluckhya 

M’rz) 4 a I B 1917 Oudh 248 : 88 10 606 : 20 
O 0 18, Ajudbla Pra.ad v. Jogannath Bakfisfl 
Biogb. 
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single Judge, Mr. Lindsay, 19 o c 28 *® in 

which ib was held that : 

Whether a document is one which the law re* 
quires to be attested or not, it is necessary io all 
cases to prove that the documeut has been executed, 
that is to say, signed by the party making the 
transfer. 

Soction 70. Evidence Act, refers only to admis* 
sions made in the course of the trial and any 
admission which can be availed of under S. 70 is 
only evidence against the party himself. 

Held further that the endorsement of the 
Kegistrar cannot be relied upon under 8. 00. Regis- 
tratiou Act, in proof of the execution of the 
document. 

The same learned Judicial Commissioner 
bad to deal with the same question in 5 
O L J 191^^ after the decision in 20 o C 18,^ 
and he remarked : 

in this case it seems to mo that oven if I allow 
the endorsement to bo taken into consideration 
(doubtless as being admishiblo under S. 60 (2), 
Registration Act) as evidence in this mutter the 
execution of the deed is not satisfactorily esta- 
blished. It cannot be protended that the Court is 
bound to treat the registnition endorsement as 
oonclusivo proof of the (act of execution. 

The headoota runs as follows : 

Although under 8. 07, Evidence Act, no parti- 
cular kind of proof is required (or the purpose of 
establishing the fact of execution, it must nover- 
ibeless bo shown to the KitUfaction gf the Court 
that the mark or signature denoting oxocution was 
actually fixed to the document by the person who 
professed to execute it. And the Court is not bound 
to treat the registration endorsement as conclusive 
proof of the (act of execution. If there arc suspi- 
cious circume^tanccs attending the execution of the 
document, such endorsement cannot be resorted to 
for the purpose of holding that the execution has 
been proved. 

In the present case wo bavo to boar in 
mind that tho first deed of trust was exo* 
cuted, evidently in a hurry, on tho last 
|) 08 Bible date before the reply of tho Kaja to 
the notice issued by tho Deputy Oommis* 
sioner was to bo sent in. Tbo oircumstancos 
are thorofore by no means free from sus- 
picion. Another case on which reliance has 
been placed for tho plaintiffs is 13 Luck 
723 A I R 1988 Oudb 09^^ in which it was 
held that, 

where the certified copy of a will, more than 80 
i® pfoduood from the registration records 
(the original not being forthcoming) and the 
Sub- Registrar *8 certl6cate endorsed on tho will is 
to tho efiect that the executant having beard the 
contents word for word voriflod it and two of tho 
attesting witnoBses Idontifiod the executant and 
witnessed tbe deed and tho oxecutnot bimsolf as 
well as these attostlng witnesses were porsonaliy 

BAIR 1916 Oudb 146 : 84 I C 201 : 19 
0 0 28, Hori Lai v. Bbagwan Babbsb. 

11. (’18) 6 A I R 1918 Oudh 120 : 40 I C 279 • 6 
0 L J 191, Jagannalh 7 . Mt. Dbiraja. 

1 2. (’88) 26 A I R 1988 Oudh 69 : 172 I C 882 • 
IS Luck 728 ; 1939 OWN 67. 8rl Ram 7 * 
Mohammad Abdul Rahim Khan. 


known to the registering officer and apart from 
this there is a mention of tho will in a subsequent 
will and codicil of tbo executant and it was pro- 
duced at the mutation proceedings, the will of 
which the certified copy was produced was, exclud- 
ing S. 90, Evidence Act. validJy executed. 

This decision evidently does not reafe 
solely on S. GO ( 2 ), Registration .'Vet. Another 
ease relied upon for the plaintiffs is 55 Bom 
103*^ in which it was hold, 
that a registered document wa^ duly executed by 
the execuUiit might be proved by the endorse- 
ments of the Sub-Registrar appearing on tho 
document under Ss. 58, 59 and CO. Registration 
Act. 

Lastly learned counsol relied upon a 
single Judge case of the Nagpur High Court, 
A 1 R 1940 Nag 382,** in which it was held 
that 

an endorsement by a Sub-Rogistrar sb.minc that 
the exccutaut prcscuted tho docuuicnt for ri 
tion and ackoowledgcd oxocution is a rclovaut fact 
under S. 85, Evidence Act; 

and further held that 

though the Court is not bound to treat tbo regu- 
tratioD endorsement as conclusivo proof of tho 
fact of execution yot it Is certainly open to tho 
Court to treat it as sulficiont proof. 

For the defendants in addition to the 
cases in 19 0 C 23*“ and 5 o L j 191 '* to 
which reference has been made already 
reliance has been placed on 11 Luck 393 .*® 
In this case ib was held : 

Under 8 . CO, Regibtration Act, tbo certificate 
signed by tho registering officer is evidenco of tho 
fact that the payment of money referred to in tho 
endorsement was made as therein mentioned. The 
mention in the endorsement of the executant as 
mortgagor docs not prove the execution 0 / the 
mortgage but it is certainly evidence of the nay- 
ment of the sum mentioned as a loan. * ^ 


That was, of course, a caso in which it 
was necessary to prove something more 
than more admission of execution In a i R 
193G ALL 422*“ it was hold that execution of 
a certain will could not be proved by tho 
registration endorsement, but tbo point was 
not discussed, presumably because of tho 
further question as to how far an admission 
of execution would be binding on third per. 
sons. Reliance was also placed on a Calcutta 
case m 17 Cal 903*^ in which ib was held 
that mere registration of a document is not 




lot; A 1 It lyai Bom 105 : 128 I C 901 • 

14. (’40) 27 AIR 1940 Nag 392: l93 IC 41 
(laDpatrao Yadorao v. Nagorao Vinayakrao * 

15. (*85) 22 A I R 1985 Oudh 500 : 167 I C *667 • 
11 Luck 893: 1935 OWN 892. PitmanaDd 
Misir V. Our Prasad. 

16. (’86) 23 A I R 198C All 422, Gopal Das v Sri 

Thakurji. * 

17. (*90) 17 Cal 903, Salimatul-Patlma v Kov 

laafapoti Narain Siogh. ^ 
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in itself sufficient proof of its esecution. 
The fact of the matter is that if the broad 
proposition put forward on behalf of the 
plaintitls were to be accepted, in a large 
majority of cases proof of execution such as 
is contemplated by S. 07, Evidence Act, 
would become unnecessary. The effect of 
the registration endorsement is not to prove 
execution as is required by S.67 but only to 
prove an admission made by the executant 
to the Registrar or Sub-Registrar in solemn 
circumstances, and the Sub-Registrar’s cer- 
tificate is admissible not to prove execution 
of the deed but merely to prove the admis. 
sion of execution. The effect of the admis- 
sion is in every case a separate question. 
Section 70, Evidence Act, has no application 
las it refers only to cases whore the admis- 
sion is by a party to the suit made in the 
jsuit itself : vide numerous cases quoted at 
the bar. 

The question arises whether this admis- 
sion by the Raja is binding on the defen- 
dants or not. The suggestion is that it is 
binding on the defendants because for the 
purposes of this case they are the represen- 
tatives of the Raja. In point of fact, in the 
present case, it is somewhat difficult for the 
plaintiffs to put forward the proposition 
that tlie defendants are the representa- 
tives in interest of the Raja because the 
plaintiffs themselves claim to bo his repre- 
sentatives under the deed of trust executed 
by him. There is some force in the conten- 
tion put forward on behalf of the defendants 
that the plaintiffs are really seeking to use 
their own admission in their own favour. 
There is perhaps more force however in the 
argument put forward that the whole case 
for the plaintiffs is that the defendants are 
not entitled to the position which they 
claim of being the representatives of the 
Raja and of the Raja’s sons by reason of 
the effect of the Court of Wards Act. To 
sum up the whole position, as it appears to 
me, the plaintiffs were in a position to lead 
evidence of execution without, so far as 
appears from the record, any difficulty. They 
have chosen to withhold evidence of execu- 
tion although it could hardly be said that 
the surrounding circumstances were free 
from suspicion. They have elected to rely 
on the admission of the Raja proved only 
by the registration endorsement. In my 
opinion; after consideration of all the cir- 
cumstances of the case, this evidence of 
admission is not by itself sufficient to 
establish execution of the two deeds in suit. 
The second deed, of course, stands on no 


better footing than the first having been 
executed merely to supplement the first and 
make good the obvious defects in the first. 
I hold accordingly on issue 1 that the plain- 
tiffs have failed to p^ove execution of the 
two deeds of trust. 

Issue 2 . — “Was the Raja at the time of 
execution of a sound disposing mind or was 
he not The presumption in tho first in- 
stance is undoubtedly that the Raja was of 
a sound disposing mind and the burden of 
proof that he was not so is necessarily upon 
bhe defendants. Learned counsel for the 
defendants concedes that in the absence of 
any evidence, it is not possible for him to 
contend that the Raja was not of a sound 
disposing mind at the time of execution of 
Ex. 2 and Ex. 3. I find accordingly in favour 
of the plaintiffs on this issue. It may be 
noted in this connexion that the execution 
by the Raja of the deed of “wakf-alal-aulad” 
dated 9th October 1933, has never been dis- 
puted by the defendants, and in fact the 
Deputy Commissioner acting in another 
capacity has himself moved the District 
Judge of Gonda for his appointment to per- 
form the duties of “mntwalli” during the 
minority of Kunwar Iqbal Ali Khan. 


Issue 4. — “Do tho deeds dated 19th 
December 1933, (Ex. 2) and Ist February 1934, 
(ex. 3} amount to deeds of trust, and if not, 
what legal force have they?" For tho pur- 
pose of deciding this issue it has to be 
assumed that the decision of issue l is in 
favour of the plaintiffs. In view of the pos- 
sibility that an appellate Court may taka a 
different view on that issue from the view 
taken by me, I proceed on that assumption. 
It is necessary also to relate the deeds, 
Exs. 2 and 3 to the historical circumstances 
so far as they are more or less admitted as 
between the parties. Raja Mohammad Mum- 
taz Ali Khan was born in the year 1865, and 
some time between 1918 and 1920, when over 
tho ago of 50, he married a lady from Luck- 
DOW, the plaintiff Rani Hazur Ara Begam, 
by whom he has had children, tho present 
Raja, and his younger brother Kunwar 
Iqbal Ali Khan, and a daughter. 

It is alleged, but there is not on the re- 
3 ord any evidence to show, that some of t e 
relations of the wife accompanied bof 
Utraula, and that they, as the Raja s health 
ieteriorated, caused loss to the estate. 09 
ibis as it may, it is certain that by 
ber 1933 the authorities had received infor- 
[nation which rendered them anxious i 
•egard to the management of this important 
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estate. On the evidence, so far as it is ad- 
missible on the record it is impossible to 
come to any conclusion. Certain undisputed 
facts, however, can be mentioned. On Gtb 
August 1933, the Baja endorsed a bank fixed 
deposit receipt for Rs. 0323 in favour of Bani 
Hazur Ara Begam. On 19tb August a letter 
was written by the Raja to the Deputy 
Commissioner, Gonda, in the handwriting of 
the same Mohammad Yusuf, but apparently 
accepted as genuine by the Deputy Com. 
missioner, in which he recorded bis inabi- 
lity to come to Gonda on Srd September. 
In this year 1933 the Baja had been trying 
to obtain the services of one Khan Sahib 
Mir Amanat Ali, Tabsildar, as shown by 
letters, the defendants’ documents, Ex. A 5 
and Ex. A G. Exhibit A. 8 is another letter 
written by the Deputy Commissioner to the 
Commissioner on 29th August 193.3, which 
does not suggest any doubt about the men- 
tal condition of the Raja. On 9th October 
1933, the Baja executed a deed of "wakf- 
alal-aulad," Ex. 1, dedicating certain pro- 
perty for the maintenance of his younger 
eon Kunwar Mohammad Iqbal Ali Khan 
and bis daughter Raj Kumari Fatima Begam, 
and appointing himself os trustee or “mut- 
walli" of the property during bis lifetime. 
This document has never been disputed by 
the defendants, or indeed by anyone, and 
the Deputy Commissioner has, as mention, 
ed earlier, obtained an order appointing 
him to act on behalf of Kunwar Mohammad 
Iqbal Ali Kiian as long as he is disqualified 
by minority or acting as "mutwalli.” These 
documents etc., go to show that at the time 
of the alleged execution of Exs. 2 and 3, the 
two trust deeds, the Raja was an intilligent 
man perfectly capable of understanding what 
he was doing. We have to interpret those 
documents in the light of those preceding 
circumstances, coupled with the immo. 
diately preceding circumstance that the 
Raja had received a notice under the Court 
of \Nard8 Act, and the last date for reply- 
ing to that notice was fixed as 20tb Decern- 
her 1933. It was thus on what was really 
the last day for preparing a reply or taking 
any other action to prevent bis property 
being taken under the superintendence of 
the Court of Wards that the Raja executed 
the document ex. 2 , and got written the 
explanation Ex. A.lC which was sent to the 
Deputy Commissioner under the covering 
letter, Ex. A-15. It cannot be doubted that 
there can have been only one object in the 
execution of Kx. 2 , namely to prevent the 
Court of W ards from taking over the suporin- 


Oudh Oid 

tendence by executing a document which 
shonld either bo a real deed of trust or should 
have so much the appearance of a deed of trust 
that the Court of Wards should accept it as 
such and not continue their proceedings for 
the assuming of superintendence. 

It is in the light (i) of thesecircumstances 
and ( 2 ) of the wording and effect of the deed 
that we have to consider whether this deed 
and the subsequent deed Ex. 3 amount to 
deeds of trust, and if not what, if any, legal 
force they have. It may be noted at once 
that in Ex. 2 there is a good deal of what 
might be called flourishing of the word 
trust.” Incidentally the translator has used 
the word “trustee” in two places in this 
document where bo should have used the 
word “mutwalli,” vide lino ll at p. 7. part 3 
of the plaintiffs’ paper book. In the second 
document Ex. .3, tbo same mistake has Ijeen 
committed in the translation of i)ara3. l:, 1 - 
and 14 at lines 34, 36 and 44 of page i , [-art 3 
of the plaintiffs’ paper book, and lines 4, 15, 
18 (twice) and 20 of page 14 of the same 
paper book. At all these places the word 
used is “mutwalli” or a related word where- 
as with reference to the trust in suit the 
word used is consistently “trustee." The 
document Ex. 2 runs as follows : 

\\ bercas I, Ibc exccutaDt (be bas given Lis des- 
cription already), am the proprietor of taluqa Bilas- 
pur (Utraula), district Gonda as well as other 
moveable and immovable property and I have every 
sort of right and power relating to the same; and 
whereas the villages Acbalpur Rup, Kbimria and .v 
portion ol the land, situate in village Adbiopur, 
along with kotbi and grove as well as a share in 
village Kok Nagar Grant are ‘wakf al.!] aul id' and 
1 myself am tbo trustee (mutwalli) thereof; so, at 
present, 1 the executant while in the enjoyment of 
sound health and unimpaired intellect cuj iying 
my full senses without reluctance and coercion and 
without any undue itilluencc, create a trust iu res. 
pcct of the Slid taluqa Bilaspur, as well asiillother 
property, of which 1 am the proprietor or trustee 
(mutwalli), without the exception of anything or 
right existing at present or which may accrue in 
future, (Litenlly this passage should run, 'I put 
under trust the said tiluqa Bilaspur as well as , . . 
without the exception of anything or right exist- 
ing at presenter which may accrue in future.' that 
Is to siy, I put under trust the whole taluqa with- 
out exception of any kind’) and putthe simeundec 
the management of Moulvi Mohammad Yusuf, 
Vakil, rc:.ident of Utraula, Nawab Mansur Ali 
Khan, son of Niwab Muzaflar Ali Khan, dccea-ed, 
resideiit of Moballa Nazirabad and Moulvi Mobim- 
mad kamin, Vakil of Gonda, the trustees. This 
trust shall exist uptll my lifetime, and after my 
death til] the majority of Kajkumar Moh.iminad 
Mu«taf.i Ali Khan, Rijkuniar Mobammd Iqbal Ali 
Khan and Rajkumiri Fatima Begam. 

1 the executant do possess an 1 shall possess tbo 
right of maintaining and cancelling this trust, as 
well as the right ol appointing, dismissing and re- 
instating the trustees. The approximate v.alue of 
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the property under trust for purposes of registration 
has been fixed at Rs. 2,00,000. {N. B. This figure of 
2 lakhs is a very heavy under. valuation) I the exe- 
cutant have created this trust out of my own free 
will and consent and having fully understood the 
same. 

Wherefore I have reduced to writing these few 
presents by way of a deed of trust to serve as autho- 
rity and be of use when required. 

As I have remarked earlier, the document 
makes a considerable parade o£ the creation 
of a trust and learned counsel for the plain, 
tiffs has in effect made that fact the chief 
foundation of his argument. He does not 
quite go so far as to argue that if a docu- 
ment repeats the word “trust” in one form 
or another half a dozen times, that docu- 
ment must necessarily be regarded as a 
deed of trust, but be goes a good long way 
in that direction. The main contention for 
the defence is that there being no transfer 
of ownership either by this deed or by the 
subsequent deed, Ex. 3 and no vesting of the 
property in the so-called trustees, this docu- 
ment, under which the executant reserves 
the full right of immediate cancellation of 
the trust and the right of appointing, dis- 
missing and reinstating the trustees, is 
nothing more than a deed of appointment of 
managers cloaked under the name of a deed 
of trust. Learned counsel for the plaintiffs 
has attempted to meet this line of attack by 
an examination of the terms of the Trusts 
Act (Act 2 of 1882) with the object of show- 
ing that the ownership which is vested in 
trustees under the Trusts Act is only a 
notional ownership and that the deeds in 
suit do vest the ownership to the extent re- 
quired by the Trusts Act. There can be no 
doubt that the Trusts Act lays considerable 
stress on the necessity of a transferor owner- 
ship for the effective creation of a trust. 
Under s. 3 of this Act a "trust” is an obliga- 
tion annexed to tho‘‘ownershipof property”, 
and arising out of a confidence reposed in 
and accepted by the owner, or declared and 
accepted by him, for the benefit of another, 
or of another and the owner. By the defini- 
tion in the same section "beneficial interest” 
or ' interest of the beneficiary” is his right 
against the trustee as owner of the trust 
property. Under section 5: 

No trust in relation to immovable property is 
valid unless declared by a Don-tcstamentary in- 
strument in writing signed by tbo author of tbo 
trust or tbe trustee and registered, or by tbo will 
of the author of the trust or of tbo trustee 
and by section C ; 

Subject to the provisions of 9. 6, a trust is crea- 
ted when tbe author of tbe trust indicates with 
reasonable certainty by any words or acta (a) an 
intention on his part to create thereby a trust, 


(b) the purpose ol the trust, (o) the beneficiary, and 
(d) the trust property and (unless the trust is de- 
clared by will, or the author of the trust is himself 
to be trustee) transfers all the trust property to the 
trustees 

Prima facie, taking the wording of Ex. 2 as 
it stands there may be a compliance with (a) . 
As regards (b) the purpose of the trust is 
not stated at all, (c) there is no mention of 
any beneficiary and (d) there are no words 
suggesting any transfer unless such a trans- 
fer is to be inferred from the words “I put 
the property under a trust and I put it 
under the management of so and so, the 
trustees.” Learned counsel for the plaintiffs 
has gone on to refer to Ss. 16, 36, 37 and 51, 
etc., as showing what a severely limited 
kind of ownership it is that a trustee is 
permitted by the Act to exercise, and he 
contends that a trustee possesses no real 
ownershipsave'in tbe sense that he excludes 
any other owner. In this connexion learned 
counsel has referred to the definition of a 
trust in Dalsbury'a Laws of England, 2 nd 
Edition, Vol. 33, p. 87 para. 140 which runs 
as follows : 

A trust, in the mofiero and dofined sense of tbo 
word, is a confidcoco reposed in a person with res- 
poet to property of which bo bas possession or over 
which be can exercise a power to the intent that be 
may have tbo property or exercise tbe power for 
tbe benefit of somo other person or object. 


While conceding that in India there is do 
such thing as an equitable owner, learned 
counsel contends that the person who bas 
tbo beneficial interest in the property as 
cestui que trust has the equitable estate 
under a different name, and be contends 
that despite its apparent defects this docu- 
ment must be interpreted as effective to 
create a valid trust of the properties includ- 
ed in it, apart from those properties which 
were already the subject of a trust under 
the " wakf-alal-aulad So far as Exhibit 2 
is concerned I find it difficult to accept this 
contention of learned counsel for tbe plain, 
tiffs. Whatever the limitations of that estate 
may be, there is no doubt that in Indian 
law as in English law the trustees have the 
full legal estate in the trust property. 
Learned counsel for the defendants has re- 
ferred to the English cose in (1927) A 0 844** 
at p. 850 where it is said that "the trustee 
has the full legal property in tbe whole of 
the trust fund and the beneficiary bas not. 

Further on it is remarked : 

All that the beneficiary can do Is to clalni toe 
isslstanco of a Court of equity to enforce the trost 
»nd to compel t be tru ste e to disobarge it. 

18.~(1927Ti927 A 0 844 : 96 L J K B 808 ; 137 
li T 762 : 71 S J 727 ; 43 T L R 788 : 11 Tax Cas 
749, Baker v. Arobor-Shoe. 
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right is quito as good aod often is bettor than anj 
legal right, but it is not in any caso ono, which for 
all purposes makes the trust fund 'belong' to the 
beneficiary or makes the income of it accrue to him 
i'y ins/nn/i and directly as it leaves the hand of the 
party who pays it. 

This view has been expressed in India by 
their Lordships ot the Privy Council in 
5S 1 A 279^® at p. 297, whore it was said that 
tbo Iniliao Ian does not recogoizo legal and equit- 
able estates. By that law therefore there can be but 
one ‘owner’ and where the property is vested in a 
trustee the 'owner' must, their Lordships think, bo 
the trustee. This is the view embodied in thoTrusts 

Act of 1SS2: $eo Ss. 3, 55, 5G, etc Tbo true- 

tee is, in their Lordships’ opinion, tbo 'owner' of 
the trust property, the right of the beneficiary 
being iu a proper c.ase to cull upon tbo trustee to 
convey to him. 

A single Judge of the Bombay High Court; 
has made the matter clear in A I R 1037 Bom 
at page 377, whore ho says : 

In India there is no distinction between legal 
and equitable estates in tbo sense in which it is 
undersl..'d in England, us was pointed out by the 
I’rivy Council in 58 I A 2791'-' at p. 297. But it is 
necessary that tbo trust property should oflectuully 
vest in the trustee, properly so called, for ho bolds 
the leg il ownoralilp; on<l under 8. 12, Trusts Act, 
it is iucumbeut upon him to obtain, where neces- 
sary, a transfer of the trust properly to blcnsolf. 

Section 12 of tbo .\ct in fact makes it one 
ot the duties of a trustee to see that S. C (d), 
Trusts Act, is complied with. The same 
principle is laid down in other cases as for 
example 17 c L J 233"* at p. 235, iu which it 
was said tliat a deed by which no interest 
in property is vested in the trustee is not 
a trust-deed, though so described: also 

18 M L J 103'^ at p. 177. It appears to mo 
that 80 far from there being a transfer by 
Rx. 2 in favour of the trustees there is every 
indication that the author of tbo trust had 
no intention of parting with the ownership 
of the property. Tbo same is borne out by 
tlio applications which were subsequently 
made for mutation, F.xs. 18, 19. 20 and 21. In 
the first of those applications no transferor 
was mentioned at all. In the remainder the 
transferor was described as the Raja, the 
transferee was described as the Raja under 
the superintondonco (basarbarakhari) of 
Moulvi Mohammad Yusuf, Nawab Mansur 
Ali Khan and Moulvi Mohammad Yamin 
trustees. These applications themselves indi. 

19. (’31) 18 A I R 1931 P C 19G : 133 I C 705 : 10 
Pat 851 : 68 I A 279(P 0).Chhatra Kumarl Dovi 
V. Mohan Bikram Shah. 

20. (-37) 24 AIR 1937 Bom 374 : 171 I C 49 : ILR 
(1937) Bom 843 : 39 Bom L R G33. In ro Sabnls, 
Gorcgaonkac and Senjit. 

21. (’13) 17 0 L J 233 ; 18 I C 069, Sidhu Sahu 
V. Gopi Cbaran Das. 

22. (’09) 81 Mad 187 : 10 M L J 159, Manuel 
liouis Kunba v. Jnana Coolbo, 


cato that tho trustees did not regard them, 
solves as transferees of the property in 
respect of which they sought mutation. 
Learned counsel for tho plaintiffs has laid 
some stress on tho contention that no parti- 
cular words of transfer are required, and 
no doubt that is perfectly true, but it must 
be the caso that tho document aims at 
eHectiag a transfer, and it does not appear 
to mo that so far as Ex. 2 is concerned any 
such idea was in tlio mind of tho Raja 
Another document which has to bo consi- 
dered in this connexion is tho explanation 
Ex. A-IG admitted by tho plaintiffs' counsel 
and purporting to bo written on the same 
day as Ex. 2 . In this document tho Raja 
makes some remark about this deed of 
trust on the very first page, vide p. 19 of 
part 3 of tho defendants’ paper hook. lie 
says : 

lam thoreforo not inc.ipiblo o( miniging my 
property and do not come within tho purview cl 
S. 8(d) (i), U. P.Courtof WardsAct. . . . Now I am 
well and hearty and am in a position to exercise 
an eflcctivo control over and manage tho aflairs of 
tho estate myself. I have executed a registered deed 
of trust and have put all tbo properties under the 
management of three trustees, two of them being 
pleaders and have long boon associated with tbo 
alTairs of tho estate and .are competent person?, 
while the third is a near relation of mino and has 
boon residing hero for the last 8 years. The trustees 
will manage tho estate and will look to all other 
matters and I trust that tho management will bo 
most satisfactory and acceptable to all. 

Later on at page 31 of tho printed paper- 
book, part 3, he saya : 

I am, God bo tbaokel, well ablo to understand 
everything and to exercise an effective control over 
all its affairs (tbo affairs of tho estate) and it is 
quito unjustifiable to intervene specially when a 
trust of competent persons has been created and 
tho property put in their charge. 

Tho Raja thus in tho same breath speaksi 
of exorcising himself an offoctivo control' 
over tho affairs of his estate and of putting! 
his property in tho charge of a trust of! 
competent persons. It seems clear that aa^ 
was implied in tho earlier passage lie really 
intended not to appoint trustees but to ap- 
point managers. When wo come to consider 
Ex. 3, the second deed of trust dated ist 
February 1931, wo have to consider that 
document not as a document standing by 
itself because it does not purport to stand 
by itself. On tbo contrary tho document is 
stated in terras to be a supplementary deed 
to tho deed of trust executed on lObh Decem- 
ber 1933. What I moan is that by this 
document tho Raja does not purport to 
execute a fresh deed of trust having revoked 
tbo former one but merely to add to the 
former deed, supposed to bo a valid deed of 
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trust, supplementary provisions. Learned 
counsel for the plaintiffs has gone into a 
very minute and detailed examination of 
jEx 3 as if this was a document creating a 
jtrust or which this Court should examine 
as standing by itself to see whether by it a 
jtrust is created. In my opinion this proce. 
dure was not open to him. I am inclined to 
think that if it cannot be shown that the 
first deed is an effective deed of trust, the 
defects in that deed cannot bo held to be 
cured by the second deed. Ex. 3. Ex. 3 is a 
lengthy document. In the Preamble the 
Raja says that having become old and un- 
able to look after and do the affairs of the 
estate with such labour and care as he had 
done previously, he bad deemed it fit to 
create a trust through which, in future, the 
‘management’ of the estate, the education 
and maintenance of his three children, etc. 
should be done according to the opinion 
and advice of certain persons of sound opi- 
nion and the said ‘management’ bo enforced 
and acted upon in bis lifetime so that even 
after bis death that arrangement might 
exist and continue. lie goes on : 

In order to achieve this object I bavingcxccutcd 
a deed of trust on 19th December. 1933 got the 
Eame registered, hut the details of tho objects of 
trust, in accordance with clause (b) of 8. C, Trusts 
Act, 2 of 1882, as well as rules and regulatious lor 
the managing committee have not been entered in 
the said deed of trust, so I, the executant, execute 
this deed by way of a supplementary deed to the 
deed dated 19th December 1933 per following 
conditions : 

Learned counsel for tho plaintiff's sug- 
gests that this statement itself indicates 
that the first deed was intended as a deed 
of trust bub this does not at all necessarily 
follow. This second deed could not have 
the effect of validating the first deed if that 
deed was in fact invalid. The explanation 
of these clauses in the second deed. Ex. 3, 
no doubt is that the legal defects of tho 
first deed had been observed and an attempt 
was being made to remedy them. Very 
naturally everything possible has been said 
in this deed to create an impression that 
there were no real defects in the first deed 
except due to omission of that which was 
really intended. But oven if it could be 
taken that this second deed. Ex. 3, was an 
independent deed eligible to bo interpreted 
as a deed of trust if it complies with the 
law in that respect and if its intention, ns 
it appears from its clauses, was that it 
should be a deed of trust, the question is 
whether on a careful examination of the 
wording of this deed and a consideration of 
*t, both in its details and as a whole, one 


IS led to the conclusion that it really ex- 
presses the intention to create a trust and 
is a valid deed of trust. 

In what is described as para, l of this 
deed, the settlor after describing the pro- 
perty affected under three heads list l, 2 
and 3 repeats the remark in Ex. 2 that the 
valuation of this entire property as men- 
tioned in Ex. 2 is two lacs. He goes on to 
speak of the property of list 2 , of which he 
is in possession as guardian under the deed 
of wakf-alal-aulad” and the property of 
list 3 of which he is in possession as guardian 
of bis son Kunwar Iqbal AH Khan and he 
says that his possession in these two capa- 
cities will continue as long as he lives and 
this trust shall remaio in force while he 
holds possession in the same capacity (capa- 
cities) and that after bis death bis widow 
will remain in possession ns guardian and 
the management will be carried on accord- 
ing to the trust deed referring to the deed 
of wakf. Id para. 2 he provides : '‘That I 
appoint a managing committee of six per- 
sons which shall be called {'go by the name 
of) the trust committee” and he nominates 
six persons of this committee. In para. 3 the 

objects of the trust are stated as follows : 

That the object of the execution of this deed of 
trust and the appointment of the committee ia 
better management (and maintenance the Urdu 
word is 'qayyam') cuhancement of profits and the 
increase and benefit of the estate, and it shall be 
the duty of the trustees to act upon the same. 

In para. 4 be provides : "That the trus. 
tees, like myself, shall look to all the affairs 
relating to the management of tho estate." 

In para. 6 it is provided : 

That in all Court proceedings the trustee? shall 
be deemed just like myself, the oxocutant. lu c.ases 
which may be filed in future on my behalf or 
against me, the said trustees shall in those casee 
remain (including myself, tho executant, if neces- 
sary) the pUiotiHs, defendants, decree-holders, 
judgmont.debtore, applicants and opposite parties. 

Much stress has been laid upon this 
paragraph on behalf of the plaintiffs, it 
being said that those provisions would not 
bo applicable to managers. In para.C it is 
provided : 

That during tho lifetime of tho executant, the 
trustees shall have no power whatsoever to alienate 
any property, take any debt over any property, 
and sell tho jutjgle, orally or by moans of any deed 
in writing, or under a court-compromiso, with the 
exception of the jungle in Pipra Grant, whloh can 
be sold by tho trustees, and lor each such sale by 
writing (written permission) according to law anc 
procfiduro sbAll bo DOcosftsry« 

On behalf of the plaintiffs it is contended 
that this paragraph lays down 
more than what ia provided by tho Truate 
Act. Id para. 7 it is provided; 
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That the trustees shall prepare a budget io the 
month ol September every year lor the expenses of 
the coming year, for which sanction shall bo taken 
from me the executant, and alter obtaining such 
sanction the said budget shall be enforced from the 
month ol October. 

The preparation of a budget to be sanc- 
tioned by the presumed beneOciary does 
not seem to be easily reconcilable with the 
supposed position of the managing com- 
mittee as a trust committee. In para. 6 it is 
provided: 

That 1, the executant, as long as I live, shall 
have the power to dismiss the existing trustees or 
any one out of them and appoint other trustee or 
trustees. 

This again is a more natural provision 
for an owner dealing with manager than 
for settlor dealing with trustees. Para- 
graphs 0 , 10 and 11 relate to procedure of 
the trustees. Paragraph 1-2 is more iinjior- 
tant and has been greatly relied upon by 
learned counsel for the plaintills. It runs 
as follows: 

Thai as long as I, the executant, live I shall 
remain tbs nt^aolute owner (m.ilik kamil) ol Iho 
I’roporty mentlonod in list No. 1 and the trustee 
(mutwalH) ol the properly detailed in list No. 2 
and the guardian ol the minor proprietor ol the 
properly mentioned in list No. 3, abiding by (sub- 
ject to would be a better translation) the condi- 
tions embodied in this deed as well as in the deed 
ol wskl dated 9th October 1933. ‘‘(The Urdu 
language here is "ba paband-i-sharai)." If at the 
time ol my death the owners ol the property men- 
tion^ io lists Nos. 1 and 3 or the trustee (mul- 
walli) ol the property mentioned in list No. 2 be 
minors, then my wife Rani llazur Ara Begam 
shall resign the office ol the trustee (to which she 
had been appointed in para. 2) .and the trust com- 
mittee, Including the said Raui Bahila shall ap. 
point a trustee in place ol Rani Bahiba and alter 
that time Rani Bahiba shall as theguardian oltho 
minor or minors exercise like niysell all sorts ol 
proprietary rights or rights ol .a trustee (mutwa- 
liana) or of a guardian as the case may be, includ- 
ing all those rights which 1, the executant, have 
particularly preserved lor myself in this deed. 

I have listened to a considerable amount 
of argument on the provisions of para. 12 
For the plaintiffs it is contended that "malik 
kamil” means no more than the equitable 
owner and that this interpretation is irresis- 
tible in view of the words “subject to the 
conditions embodied in this deed as well as 
in the deed of wakf". It may be noted that 
there is no reference to the deed of i 9 tb 
December, Ex. 2, and the same point is to 
bo noted about the provision in the last 
Mntonce of this paragraph. It is certainly 
indisputable io the light of numerous cases 
which have been quoted at the bar that the 
word malik is not a term of art implying 
jfull proprietary ownership free from any 
Jlimitation. On the contrary it is a term 


which has to be interpreted according to 
the surrounding circumstances of each case.. 
The addition of the word "kamil” does not 
have any sensible effect, although it is 
doubtless a slightly stronger form of expres-' 
sion to say that someone is malik kamil or 
absolute owner tlian that he is only malik 
which in proper cases would also mean 
absolute owner. The second sontonce of this 
paragraph is intended to have the effect of 
substituting Rani IJa/ur Ara Begam for tbe 
Raja in every possible way, although there 
might be some doubt about her having the 
power to cancel the trust deed wliich [tower 
was reserved to the Raja in j:x. 2 . It does 
not really sooin to me tliat the [irovisioos of 
para. 12 take the matter any further. IR-eu 
were one to assume this document Es. 1 
to bo a deed of trust (although that i? not 
what it claims to bo) the subjection to the 
provisions of this deed itself does not iu 
auy w'ly hamper the settlor, rnucli less aoe- 
it hamper him so long as he contioues tc 
have the power given by Ex. 2 to cancel 
the trust at any moment. Tlio second sen- 
tence itself implies that the Raja contiuno- 
to exercise all sorts of proprietary rights and 
this provision is not made subject to the 
conditions of the deed. It would seem there- 
fore that when io tbe ffrst sontonce tbe 
settlor says that be will remain the abso- 
lute owner of the property so long as be 
may live, he means that so long as he may 
live be will exorcise all sorts of proprietary- 
rights including tliose particularly preserved 
to him iu this deed. 

My conclusion is that no sound inference 
in favour of this document being held to be 
a trust deed can be drawn from para. 12. 
As regards para. 13 . this is a provision in 
case not only the Raj.t but also the Uaui 
should both have died before the majority 
of the proprietor (that is tbe heir to the 
estate) or the trustee (mutwalli) of tbe 
estate, that is the second son Mohammad 
Iqbal AH Khan. In that case it is provided 
that the powers of the guardian of a minor 
or minors shall be delegated to the trust 
committee and tbe trustees are to obtain 
the permission of the District Judge for the 
sanction of the budget, transfer of the estate, 
borrowing money and so on. There is how- 
ever nothing more in this paragrapli really 
than a provision that the members of the 
managing committee called the trust com- 
mittoe shall be the guardians of tbe minors 
and shall look after the property in accord, 
ance with the provisions of the Guardians 
and Wards Act. Paragraph 14 relates to tbe 
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determination of the trust on the proprietor 
or the trustee, that is the heir or the "mut- 
becoming major. The most signiQ. 
cant feature of the whole document is that 
although it does make some suggestion in 
regard to the purpose of the trust and as to 
who the benehciaries are, although they are 
not so described, it differs in no way from 
Es. 2, in containing no sort of provision sug. 
Resting a transfer of the property to the 
trustees. 

Paragraph 1 describes the property gov- 
erned by the trust. Paragraph 2 speaks of 
a managing committee. Paragraph 3 puts as 
the 6rst of the objects of the deed the bettor 
management and maintenance of the estate, 
and second the making of arrangements for 
the education and upbringing of the Raja's 
children. Paragraph i speaks entirely of 
management and designates Mohammad 
Yusuf as the managing trustee. Paragraph 7 
is de6nitely inconsistent with the notion of 
a. transfer of ownership as also is para. 8. 
Paragraphs 9, 10 and ll are negative. Para- 
graph 12 is on the whole do6nitoly opposed 
to the idea of any transfer of tlie property 
and the last two paragraphs do not tako the 
matter any further. If the true test as to 
whether a deed of trust has been created or 
not is wliether there has been a real trans- 
fer of ownership, then as it appears to mo, 
there is not in Ex. 3, any more than in 
[t;x. 2 , any sign of such a transfer. Learned 
^counsel for tlio plaintiffs argued that if 
"inalik kainil" is to bo interpreted as abso- 
lute proprietor and as inconsistent with the 
idea of a trust, then that term should bo 
construed as a condition repugnant to the 
absolute estate already created, and several 
cases were referred to on this point. I do 
not think it necessary to quote these cases 
because it does not seem to me that this is in 
any sense a case of the use of words having 
the effect of a derogation from a grant 
already completed. 

Some argument was devoted to Ex. 42, 
extracts from or copies of estate registers 
of the month of January 1934. Those have 
been relied upon by both sides in support of 
their contention and I do not think that 
the entries lead to any sound inference. 
They show moneys collected from two por- 
tions of the estate described as Utraula and 
Atwa portions. Income of the Atwa portion 
is used for the estate management, payment 
of revenue, etc. Income of the Utraula por- 
tion goes to the private purse of the Raja 
through Mansur Ali Khan. On the one side 
is argued that it shows the trustee re- 


ceiving the money which under the trust 
would go to the Raja and handing it on. On 
the other side it is argued that no effective 
application of the trust is indicated by these 
entries. It would certainly have been a most 
peculiar proceeding for the Raja to attempt 
to appoint other persons as trustees of pro. 
perty in respect of which he was himself 
already the trustee. On the other hand there 
was no difficulty whatever in making them 
managers of all the properties of which he 
was the person in charge, or as one might 
say the effective owner. In my opinion on 
a sound construction of Exs. 2 and 3, bear- 
ing in mind the language used aud the glar- 
ing omissions, the conclusion is irresistible 
that they do not amount to deeds of trust 
and I hold accordingly on this issue against 
the plaintiffs. It has not been suggested that 
those documents could have any legal force 
if they are not deeds of trust and I hold 
accordingly that they have none. It may bo 
noted hero that on the findings on issues 1 
and 4 the plaintiffs’ suit necessarily fails 
since their whole claim to oust the defen- 
dants rests on the foundation that the Baja 
on I9th December 1933 and 1st February 1934, 
validly executed documents which amount 
to deeds of trust. The remaining issues fall 
to be decided only in view of the possibility 
of a different decision by an appellate Court 
on issues l and 4. 

Issue 3 runs as follows : 

If on its doclsioD on issues 1 and 9 th® Court 
finds tbo deeds to have been validly executed are 
they nevertheless invalid in law as being (i) ficti- 
tious, and (ii) more devices to prevent the estate 
from being taken over by tbo Court of Wards, i. o., 
being for an unlawful purpose ? 

As regards the first part of this issue, the 
question which it raises is not quite tbo 
same question which arises in issue 4. Issue 4 
raises the question of tho validity in law of 
each or both documents as deeds of trust 
and the question whether it is possible to 
construe them as such. The questions raised 
in issue 3 go rather to tho intention of the 
executant in executing those two documents. 
The circumstances of the case would go to 
suggest that the object of execution of the 
first document whether it was a trust deed 
or a mere deed appointing managers was to 
avoid the property being brought under the 
superintendence of the Court of 
This first document was so obviously 
ted in a burry and so incomplete in itseli 
as to make it clear that that was the im- 
mediate object. The question whether this 
document is a fictitious, sham and ooloura- 
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ble document and therefore void has to be 
decided on a consideration of the effect of 
the document if enforced as it stands. As I 
have pionted out already, neither it nor the 
second document effects any transfer of the 
'property. They are both, and particularly 
the ffrst, exactly the kind of documents 
which the Raja's advisers might have sug- 
gested to him to execute while at the same 
itime insisting that it could have no real 
^effect upon his control of bis property. The 
trustees are given under neither documeub 
any real power beyond the powers of 
managers. Their tenure of office is entirely 
at the pleasure of the Raja who preserves 
|bie possession of the property and bis full 
irights of control over the property. It ap. 
•pears to me on a consideration of both deeds 
that they were really fictitious documents 
not intended to have any effect except to 
appoint the so-called trustees as managers of 
the estate, giving them the name of the 
trustees merely in the hope of making the 
Court of Wards or the Government think 
that a trust deed had been created. Tlie 
Question raised in the second part of this 
issue is somewhat more difficult. Learned 
counsel for the defendants has relied on 
8. 23, Contract Act, which provides that 

the coofiiOeratioQ or object of an agreoincDt is 
lanful, unless it is forbidden by law, or is of such 
a nature that, if permitted, It would defeat the 
provisions of any law. or ... . tho Court regards it 
as immoral, or opposed to public poliev .... 
every agreement of which tho object or considera- 
tion is unlawful is void. 

Admittedly it is an established principle 
•that the Court will not lend its aid to en- 
force a contract entered into with a view to 
|Carry into effect anything which is probi- 
jbited by law, and tho cases quoted at the 
bar are really cases of that kind, being for 
the most part cases of attempts to get round 
the provisions of the Rent law in regard to 
the creation of ex. proprietary rights. Prima 
facie it seems to me that there is nothing 
illegal about trying to avoid or successfully 
avoiding having one's property taken under 
the superintendence of the Court of Wards 
so long as the device adopted is nob illegal 
in itself. I can find nobbing making the 
adoption of such a device invalid in law. In 
effect it does not appear to me that tho pur. 
pose suggested of preventing the estate (ex. 
hypobhesi by legal means) from being taken 
over by the Court of Wards is an unlawful 
purpose. I find accordingly on the first half 
of issue a in favour of the defendants and 
on the second half against them. 

Issue s runs as follows : 


If the deeds dated 19tb December 1933, and 1st 
February 1934, be held to constitute valid deeds 
of trust. wa> tho Court of Wards nevertheless em- 
powered under the Court of Wards Act, to assume 
the Buperinlendence of the properties in dispute 
either in the lifetime of Raji >Iohammad lilumtaz 
All Khan or subsequently ? 

Tho question raised in this issue is not 
one which has come up for decision before. 
In the judgment of Srivastava J. on tho 
application for habaes corpus," made by 
tho Deputy Commissioner in order to obtain 
actual custody of the two minor sons of the 
late Raja, tho following remark occurs at 
p. 48 of the defendants' paper book, part 3, at 
line 39: 


I would only observe that the rights of tho op. 
posito-party (tho trustees) as regards the guardian- 
ship of the person of tho minor-, do not stand on 
the same looting as their rights a,, trust-jes of the 
property. If tho legal ownership in tbec-tato has 
vested in tho trustees, the Court of Wards cannot 
assume charge of the estate treating it as tho pro- 
perty of the miDors. 


The correctness of this statement of law 
is disputed on behalf of the defendants in 
the present issue. The basis of this conten. 
tion is that the wording of the Court of 
Wards Act is sufficiently wide to enable tho 
Court of Wards to assume superintendence 
of tho property of disqualified owners and 
to oust tho trustees from superintendence 
and control (even in cases where a perfectly 
valid deed of trust has been executed). 
Under the Land Revenue Act of 1875 , enac. 
tod six years before the Trusts Act. it is 
provided that : 


Deputy Commissioners shall, subject to the con- 
trol of the Commissioner of the Division and the 
Chief Commissionor, have the power of a Court of 
Wards within their respective districts for tho 
superintendence of tho persons and property of all 
persons who may become entitled as proprietors or 

under-proprietors who are either disquali. 

fled for the management of their own estates or 
are committed by a civil Court to the care of the 
Deputy Commissioner. 


persons shall be held to be disqualified to manage 

idiots, (d) Junatics, (e) persons who may in tho 
opinion of tho Chief Commissioner be otherwise 
rendered incapable by physical defects or infirmi. 
ties from managing their estates. 

Under the present Court of Wards Act 
section 8 (l) ; 

Proprietors shall bo deemed to be disqualified to 
manago their own property when they are (a) 
minors, (b) . . . , (c) . . . . , (d) persons declared by 
tno Local Oovernmeot to bo iocapablo of manag- 
iDg or UDfitted to manago tbclr own property, (i) 
owing to any phyaical or mental defoct or Infir. 
mity unfitting them for the management of tboir 
own property. 

By soctioD 12 (1) : 
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The Court cf Wards shall assume the superin* 
tendence of the property of any proprietor disquali- 
fied under cl. (b) or (d) of sub s. (1) of B. 8 , (2) 

The Court cf Wards may in its discretion assume 
or refrain from assuming the suporiDtcodence of (a) 
the property or person and property of any pro- 
prietor disqualified under clause (a) or (c) of sub- 

U) of section S. 

By s.3(-2) of the same Act “proprietor” 
means “a person entitled as proprietor or 
under. proprietor to any beneheial interest 
in a mahal.” Learned counsel for the defen. 
dants seemed at 6rst to suggest that the 
definition in the subsequent Land Revenue 
Act and the Court of Wards Act ^as deriv. 
ed from the definition in S. 3, Trusts Act, 
but this is chronologically incorrect. That 
section defines the “beneficial interest” or 
‘interest of the beneficiary” as “his right 
against the trustee as owner of the trust 
property,” that is to say against the trustee 
in his (trustee's) capacity as owner of the 
trust property. It cannot be doubted that 
the effect of the definition in the Trusts .\ct 
is to stress (as has been mentioned earlier 
in this judgment) the position or status of 
the trustee as owner (even if only a limited 
owner) of the trust property. Learned coun. 
sel for the defendants however contends 
that the proprietorship contemplated by 
the definition in s. 3, Court of Wards Act, is 
wide enough to include the position of a 
proprietor of an estate in respect of which 
a valid trust has been created. The proprie- 
tor may have a postponed interest but, it is 
argued, be has certainly a beneficial inter, 
est, and that beneficial interest is as pro. 
prietor, although the actual ownership may 
be postponed. Moreover, even if the owner, 
ship is postponed, the beneficiary, more 
particularly if ho is the solo beneficiary, has 
certainly rights under the Trusts .\ct itself, 
as for instance under S.5G (if he is compe- 
tent to contract) to require the trustee to 
transfer the trust property to him. 

On behalf of the plaintiffs stress is laid 
on the provision that the proprietor must 
have a beneficial interest “as proprietor,” 
whereas it is argued that the beneficiary 
under a trust is not the proprietor or owner. 
It does not seem to me that this contention 
is conclusive. The effect of the arguments 
for the plaintiffs would seem to be that 
however bad the management of the trus- 
tees of a disqualified proprietor might be, 
the Court of Wards Act could afford no 
protection and the only means of protect, 
ing the Ward would he to proceed under 
the ordinary law against persons who might 
have squandered the property and be men 


of straw from whom no recovery could be 
made and all that the wards would got 
would be the barren remedy of a criminal 
prosecution. It may be so, but it seems to 
me that the definition of proprietor in S.3, 
Court of Wards Act, is wide enough to cover 
the cases of beneficiaries under the Trusts 
Act, provided only that the estate concern- 
ed is such that the Court of Wards Act is 
otherwise applicable. The real question un.j 
deriving this issue is whether by the exe- 
cution of a deed of trust even one which is 
revocable at the notice of the executant the' 
proprietor who executes it ceases to be any 
longer within the definition of proprietor 
contained in s.3, Court of Wards Act. It 
seems to me that he does not so cease butj 
continues to bo a person entitled as proprie- 
tor to a beneficial interest in a mahal and 
cousequently the other provisions of the Act 
are still applicable to him and the Court of 
Wards can enforce the Act and assume 
superintendence of the property and call 
upon the trustees to surrender that posses- 
sion. It seems to me that this was the 
scheme and intention of the Act and that 
the provisions of the Act do not militate 
against it. I would accordingly if it were 
necessary to decide this issue bold on issue 
j iu favour of the defendants. 

Issue 7. If the deeds are bold to be valid io Uw, 
^as tbc act of tbo Local Goverament io taking 
possession of tbo properties in suit unlawful and 
ultra vires ? 


It is clear and conceded by both parties 
that the finding on this issue must follow 
the finding on issue 6. If it was lawful for 
the Court of Wards to assume superinteD- 
dence, it was lawful and not ultra vires for 
the Local Government, that is for the Court 
of Wards, to take possession of the proper- 
ties. I would find therefore on this issue in 

favour of the defendants. 

Issue 6. — Is the suit barred by tbe provisions 
of Sections 11, 13 and 63, United Provinces Court 
of Wards Act, 1912 ? 

Section 53, Court of Wards Act. provides 


that : 

Tbe exercise of any discretion conferred on the 
Local Government or the Court of Wards by this 
Act shall not be questioned In any civil Court. 

This will have a bearing on cases falling 


nder S. 12 (2) for example. By S.li: 

No declaration made by the Local Government 
nder B. 8 or by the Court of Wards under S. lu 
aall be questioned in any civil Court, 
nd by Section 13 

If the right of the Court of Wards to assume or 
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luiod, by some porson oq bis behalf, the case shall 
be reported to the Local Goveramout, whose orders 
thereon shall be final and shall not be questioned 
in any civil Court. 

It ig scarcely disputed that these sections 
do nob prevent the inetibution of suits by 
third persons of whose property superinten- 
denoe has been assumed on the supposition 
that it was the property of a disqualified 
proprietor. On the assumption that trustees 
lare third persons who are the transferees of 
jthe original proprietor, it does not appear 
jto me that a suit by them to assort tlieir 
title to the property can bo barred by the 
provision of these throe sections. I hold 
accordingly on this issue in favour of tlio 
plaintiffs. Two cases have been quoted to 
me in this connexion, 1935 OWN 132-® and 
1940 OWN 431,** but it does not seem to me 
that either of these cases is helpful as it is 
conceded by learned counsel for the defen- 
dants that those sections cannot bo of any 
help to the defendants if the property has 
actually vested in trustees and it is on that 
assumption only that the question really 
arises. 


liiue 8 . — If tbo documeot dated 1st February 
1934 does uot coDstitute a deed of trust does it 
nevertbelesa operate as a will conferring possession 
of the property on plalntiH 1 until the minor sons 
have reached the ago of 21 and then to (on) them 
The intention on behalf of the plaintiffs 
is that in case Ex. 3 fails as a transfer inter 
vivos, nevertheless paras. 12 and 15 are of 
the nature of a testamentary disposition 
creating something in the nature of an 
estate limited in time in favour of the Rani 
on the death of the Raja. It is quite clear 
however that this document Ex. 3 in no 


sense purports to be a will. All that the 
document appears to do is to indicate that 
the estate goes to the children of the Raja 
according to law, but that the Rani is to be 
the guardian of those children and that the 
heir will not himself have control until ho 
reaches the ago of 21 . This paragraph is 
therefore not really of the nature of a will, 
because it does not, and in fact could not 
in the presence of the sons, operate to 
create any sort of title or estate In the Rani 
during the minority of her sons. Para- 
graph 12 says specifically that she is to 
exercise proprietary rights like those of 
the ^aja as the guardian of the minor or 
Id sho rt t hj^s paragraph, which is 
23. (’36) 22 A I R 1935 Oudh 234: 154 I 0 14~2- 
1985 OWN 132: 10 Luclc 670, Tho ^pu^y 

Commlaalonor, Khorl V. Daya Cband. 

I 0 646: 1 LR 

(1940) Kar P 0 ICO: I L R (1940) All 482: 67 I A 
197: 1940 0 W N 431 (P C), Bhagwan BakLh 
bJDgh V. Secretary of State, 


really the only one relied upon for the pur- 
pose, does not make any bequest to the 
Rani or to the Raja’s sons and it cannot 
possibly bo construed as a will. I hold 
accordingly on issue 3 against the plaintiffs. 

Issue 5. — Is plaintiff I entitle! to possession of 
the property detailed in Sch. C under the term® of 
the deoj, dated 9ih October 1933? or Is she not 
entitled by reason of the order of the District JuJ^e 
dated 7th August 1931 ! ^ 

The first part of this issue is founded on 
para. 1 of the wakf named Ex. 1 which 
provides 

that ip case the trustee is minor, his for her) legal 
guardian (wall sherai) shall L 3 the manager and 
supervisor of the entire wtkf property till the 
trustee (mutwaJli) attains majority and ho shall 
have to file regular accounts according to the 
existing law, at the appointed time in Court and 
at the time of the trustee's attaining majority hi 
will have to render accounts relating to the period 
of minority. 

For the plaintiffs reliance is placed on 
para. 12 of Ex. 3. bj’ which the Raja appoint- 
ed the Rani as guardian of the minor or 
minors to exercise all sorts of proprietary 
right or rights of a "mutwalli” or guardian. 
It appears to bo the contention of the 
plaintiffs that the Raja being himself the 
author of the wakf had a right to appoint 
bis widow as “mutwalli" after him. On the 
other band at this stage the Raja himself 
was no more than a ■'mutwalli ’ and could 
not any longer act in the capacity of author 
of the wakf. lie had already laid down a 
provision in regard to the guardianship 
during the minority of the next “mutwalli ” 
after him, and that provision was that the 
legal guardian or "wali sherai” should be 
the manager of the wakf property in the 
minority of the “mutwalli" Iqbal Ali Khan 
or the other “mutwalli” in case of the pro- 
perty of Fatima Begam. We are not cou- 
cerned with the property of which Fatima 
Begam was the “mutwalli,” because in fact 
the Ram has been appointed by the District 
Judge to manage that property. In the case 
of the other property, that of Iqbal Ali 
Khan, the simple position is that under the 
Mahomedan law the Rani is not the legal 
guardian. Mulla 3 Mahomedan Law, s. 262 
deals with legal guardians of property and 
states : 

The followlog persons are entitled in the order 
mentioned below to bo guardians of the property of 
the minora : ( 1 ) the father; ( 2 ) the executor ap.' 
pointy by the father’s will, (3) the father's fathor- 
(4) the executor appointed by the will of the 
lAtoec's falLor. 

The Rani hag not been appointed an exe 
cutnx by the will either of tbo Raja or 0 / 
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the Raja’s father, and she is clearly, there- 
fore, not a legal guardian of the property of 
Kunwar Iqbal Ali Khan. It follows that she 
is not entitled to possession of all the pro- 
perty detailed in sch. c under the terms of 
the deed dated 9th October 1933. It has been 
further pointed out that even if she had 
been appointed as a guardian by a testamen- 
tary act, S. 11 , Guardians and Wards Act, 
would have the effect that immediately on 
the assumption of superintendence by the 
Court of Wards her powers as a guardian 
would come to an end. As regards the se- 
cond part of this issue the question is wbe. 
ther the order of the District Judge dated 
|7th August 1934, appointing the Deputy 
Commissioner as the person to perform the 
Iduties of the “mutwalli” of the three pro- 
perties in question during the minority of 
Kunwar Iqbal Ali Khan would operate as 
a bar to plaintiff I’s getting possession, if 
she was otherwise successful in the suit. In 
my opinion, there is no force in the argu- 
ment that the order of the District Judge 
cannot be challenged by means of the pre- 
sent suit. It is a final order against which 
no appeal has been filed. It seems to mo 
that although there may be a stage at 
which the order of this Court, were it to be 
in favour of the Rani, might be temporarily 
inconsistent with the order of the District 
Judge, it would be open to the Rani then 
to point to the fact that she bad obtained a 
decree in respect of the estate and to move 
the District Judge to make a fresh order. 
There can be no necessity, so far as I am 
able to see, for any attempt to be made to 
get any change in the District Judge’s order 
unless and until such a position arises. I 
hold, therefore, on the second part of this 
issue against the defendants and in favour 
of the plaintiffs that the order of the Dis- 
itrict Judge is no bar. 

7ssu« 20. Aro tbe plaintifTs entitled to relief (c) 
also in the event of their being found ontitled to 
relief (b)» or does the order of the chief Court datod 
11th May 1934| oporato as a bar to the granting 
of relief (c) 7 

Relief (b) is 

that a decree for possession of tbe properties in 
suit detailed in Sebs. (a), (b) and (c) items (1) to 
(8) attached herewith bo passed in favour of tbe 
plaintids and defendants 2 and 3 as tru^^toes of the 
aforesaid properties In suit or in tbe altetuative in 
favour of plaintiS 1 alooo against the Deputy Com- 
missioner^ Gonda, as In charge Court of Wards, 
Utraula, and as person in possession of wakf pro- 
perties 1, 2 and S detailed in Bcb. (c}« 

Belief (c) is 

that it may also be declared that the custody of 
Ha]a Mohammad Mustafa Ali Khan and Kunwar 
Mohammad Iqbal All Khan, minor sons of tbe de- 


ceased Raja Mohammad Mumtaz AH Khan, by the 
Court of Wards becomes unlawful in tbe event of 
a decree for possession being passed in favour of 
plaintiffs and defendants 2 and 3 or plaintiff 1 
alone* 


The argument on behalf of the plaintiff& 
is that if the assumption of superintendence 
of the property by the Court of Wards was 
unlawful, as that assumption was under the 
provisions of s. 12 ( 2 ) (a), the assumption of 
superintendence of tbe person of the dis- 
qualified proprietor or proprietors was also 
unlawful. Learned counsel for tbe defend- 
ants has suggested that tbe action of the 
Court of Wards in assuming superinten- 
dence of the person of tbe minors could be 
justified by sub.s. (3) of S. 12 . This provides 
that : 

The Court of Wards may assume tbe suporin- 
teudeuce of tbe person of any minor who bae an 
immediate or reversionary interest in tbe property 
(a) of any proprietor disqualified under 8. 8. 


This would undoubtedly have justified 
the Court of Wards assuming the superin- 
tendence of the minors during tbe lifetime 
of the Raja, but it is obvious that tbe word- 
ing of the section necessitates that tbe 
minor and the disqualified proprietor should 
not be one and the same person. If they are 
one and the same person, then it will not 
bo s. 12 (3) which will apply but S.12 (2) (a) 
with tbe inevitable result that if superin- 
tendence of the property has been wrongly 
assumed, so also must superintendence of 
the person. It appears to me therefore that 
in the event of the plaintiffs being found 
entitled to relief (b), they would be entitled 
to relief (c) also. No attempt has been made 
to argue that the order of the Chief Court 
dated 11th May 1984, could operate as a bar 
to the granting of relief (c). I hold accord- 
ingly on this issue in favour of tbe plaintiffs. 

lisue 11, Is tbo suit barrod by Art. 18, Limita- 
tion Act, as being a suit to alter or sot aside a 
decision or order oi a civil Court In any proceeding 
other than a suit, namely the order ol the District 
Judge, dated 7th August 1934, appointing tbe 
Deputy Commissioner, Gonda, as ‘mutwalli’ of the 
wakf propertios lo suit 7 

It may be noted that the decision of tbe 
District Judge did not appoint the Deputy 
Commissioner as “mutwalli” but only m 
the person to perform the duties of 
walli”. In my opinion no question of hmu 
tation arises as this is not in any sense 
a suit to alter or set aside the ^ec’sion 
the District Judge, Gonda. It would have 
been open to plaintiff 1 to make an appliM- 
tion to the District Judge had she been euo- 
cessfnl in the present suit and the order 
mads by the Diatriot Judge in 198. would 
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not operate in any way as a bar to his mak. 
ing a fresh order in view of the changed 
circumstances. Article 13 which prescribes 
a period of limitation of one year to alter 
or set aside a decision or order of a civil 
Court in any proceeding other than a suit 
would only operate if this was a suit to set 
aside the decision of the District Judge, 
which decision does not recjuire to be sot 
^side. 

Isiue 12. Is tie suit maiotaioablo against the 
Deputy Commissioner, GonJa, ns 'mutwalli' on 
the ground that no notice was sent to him as such 
under S. 80, Civil P. C. ? 

In this issue the word “not” has been 
omitted after the word "suit.” Section 80 , 
Civil P. C., is a mandatory section proscrib. 
ing that : 

no suit shall be instituted against a public officer 
in respect of any act purporting to be done by such 
public olficer in bis olllcial capacity until the ex- 
piration of two months next after notice in writing 
has been delivered to him or left at his office, 
fctatiijg the cause of action, the name, description 
and place of residence of the plaintifi and the relief 
which he claims; and the plaint shall contain a 
statement that such notice has been so delivered 
or left. 

In so far as this is a suit against tbo 
Deputy Commissioner, Gonda, as tho per- 
son appointed by the District Judge of 
Gonda to perform tho duties of “mutwalli” 
under tho wakf-alal-aulad of 9th October 
1933, it does not ai)pear to mo that this is 
a suit instituted against a public ollicor 
in respect of any act purporting to bo done 
by him in bis ollicial capacity. It is in re- 
lation to an act done by him in his capacity 
as the person appointed by the District 
Judge to i)erform certain duties. The Die- 
trict Judge could have appointed any suit- 
able person to perform those duties and the 
'mere fact that tho person actually appoint- 
.ed is tho Deputy Commissioner of the Dis- 
jtrict does not render the acts done by him 
actsdonein his official capacity. They are in 
fact acts done in his private capacity as the 
person appointed by the District Judge, and 
as such no notice under s. 80 , Civil P. C., 
was necessary. I hold accordingly on this 
issue in favour of the plaintiffs. 

Order, — On the above findings and parti- 
cularly the findings on issues l, 3 , 4 and 13 , 
tho plaiDtiCffl' suit fails and is thorefore dis* 
missed with costs. Only one set of costs 
will bo taxed. 

k.s./r.k. Suit dismissed. 
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Ghdlam IJasan and Agarwal JJ. 
Brijraj Singh 

V. 

Ganga Charan. 

F. A. No. GS of 1939. Decided on 25-7-1911 
U. P. Encumbered Estates Act (25 of 1934) 
S. 4, Rules under, R. 1 and Ss. 8 and 11 — Entry 
in khewat does not confer title — Applicant 
under S. 8 staling certain property to be his _ 
Objector under S. 11 claiming property to be 
his — Property not standing in khewat in name 
of applicant — Applicant is not precluded from 
establishing his title to property— Special Judg- 
must decide question of title on merits. 

An entry in khewat does tut confer any title 
but is made merely for fiscal purposes. Whore an 
objector under S. 11 claims certain property men. 
tioned by the applicant under S. 8 to be bis the 
fact that tho property does not stand in thokbewat 
in the name of the applicant does not proclud-'hlm 
from establisbing his title to tho prop-.-rty. The 
Special Judge in such cases must adjudicat? the 
question of title on tho merits, by exiiminiL? tha 
rights of both parties and by receiving such^ .ral 
and documentary evidence in support of their title 
as they may wish to produce. fl* JCO C 2l 

Jf. K. Seth — for Appellants. 

R. N, Shukla — for Respondent. 

Judgment. — This is an appeal by the 
applicants against the order of the Speci al 
Judge, first grade, of Ilardoi dated tho iith 
April 1938, allowing the claim of the respon- 
dent under S.ii, U. P. Kneumbered Estates 
Act. Tho apfilicanta filed an application 
under s. 4, U. P. Encumbered Estates Act, 
and alleged therein that they owned i hiswa 
and 15 biswansis situated in village Sursa, 
pargana I^angar, district Uardoi. Notice was 
published in tho Gazette as required by s. li 
of tho Act. The claimant filed an objection 
under s. ii, U. P. Encuinborod Estates Act, 
claiming tho property by virtue of a sale 
deed executed in his favour by Ranbir Singh, 
the father of applicant i and uncle of appli! 
cant 2 , and urged that the same is not liable 
to attachment or sale on account of tho 
debts of the applicants. In reply the anpli. 
cants alleged that originally the family 
owned 3 biswas and 15 biswansis out of 4 
biswas in village Sursa and tlie original 
owner was their ancestor Darshan Sinch 
Darsban Singh had two sons, Balwant 
biDgh and Jit Singh. Jit Singh died issue, 
less. Balwant Singh had two sons, Fateh 
Bahadur Singh and Ranbir Singh. Appli. 
cant 1 is the son of Ranbir Singh while 
applicant 2 is tho son of Fateh Bahadur 
Singh. Mt. Phoophi is tho widow of Bal. 
want Singh and Mt. Kanchan Kuar is tho 
wife of Ranbir Singh. It was stated that 
after the death of Balwant Singh a partition 
of the family property was effected between 
Ranbir Bingh and Fateh Bahadur Singh and 
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later on a partition through Court wag 
effected between Ranbir Singh, applicant 1 , 
Mt. Pboophi and Mt. Kanchan Kuar. As a 
result of these partitions Ranbir Singh wag 
owner of 8 biswansig 15 kachwansis share 
and had nothing to do with the remaining 
share of 2 biswas 6 biswansis and 5 kach- 
wansis share. The sale deed executed by 
Ranbir Singh was challenged and it was 
stated that the objector acquired ownership 
in respect of 8 biswansis 15 kachwansis only 
and Ranbir Singh had no right whatever to 
transfer l biswa 15 biswansis share of appli- 
cant 1, Documentary evidence was 61ed in 
support of the partition. 

The objector denied the partition and 
challenged it as being hctitious and fraudu- 
lent. The learned Special Judge without 
deciding the matter on the merits held that 
38 the share in question was not entered in 
the khewat in the nameof applicantl but, on 
the other hand, it was entered in the name 
of the objector, it could not bo taken into 
account in the proceedings under the Act, 
as prima facie it is not, on the account, the 
property of the applicants. In coming to 
this conclusion the learned Civil Judge 
relied on rule 1 of the Rules framed under 
the IJ. P. Encumbered Estates Act, which 
requires an applicant to attach a certified 
extract from the most recent khewat of all 
the mahals in which his landed property 
lies. From this he drew an inference that 
no landed property could be included in the 
proceedings by an applicant, which was not 
recorded in his name in the khewat. He 
also recorded the conclusion that the entry 
in the name of the applicant in a khewat 
about the landed property has been fixed 
by this rule to be a standard from which it 
can be found out that that property is the 
property of the applicant; and consequently 
no property which is not mutated in the 
name of the applicant should prima facie be 
taken and treated to be his property. 

We are of opinion that the learned Judge 
was clearly in error in not deciding the title 
to the property upon such evidence as the 
parties wished to produce in support of their 
respective cases and relying merely on rule 1 
as precluding the applicant’s claim to the 
property by reason of the absence of khe> 
wat in bis name. Under S.8, U. P. Encum. 
bered Estates Act, the applicant is required 
to file a written statement showing the 
nature and extent of bis proprietary rights 
in land and the nature and extent of bis 
property which is liable to attachment and 
sale under s.CO, Civil P. 0., exclusive of his 


proprietary rights in land. Under 3,11 of 
the Act the Special Judge is required to 
publish a notice in the manner specified in 
S. 9 specifying the property mentioned by 
the applicant under s.S. Clause ( 2 ) of s.ll 
lays down that any person having any claim 
to the property mentioned in such notice 
shall within a period of three months from 
the date of the publication of the notice in 
the Gazette make an application to the Spa* 
cial Judge stating bis claim and the Special 
Judge shall determine whether the property 
specified in the ex-claim, or any part there, 
of, is liable to attachment, sale or mortgage 
in satisfaction of the debts of the applicant. 

It appears therefore that the Special 
Judge has to determine whether the property 
specified in the claim put forward by an 
objector is liable to attachment, sale or 
mortgage in satisfaction of the debts of the 
applicant. In the present case the objector 
has preferred a claim to the property which 
is mentioned by the applicants as belonging 
to them. The Special Judge has, therefore, 
to determine whether the property belongg 
to the applicants or to the objector. If it 
belongs to tbe applicants, it is liable to 
attachment, gale or mortgage in satisfaction 


[ their debts. If, however, it does not 
slong to the applicants, but on the other 
and, it belongs to the objector, it shall not 
3 liable to attachment, sale or mortgage 
ir the applicant's debt. The Special Judge! 

required to record a finding upon this. 
Dint by examining tbe rights of both partie9| 
3 d by receiving such oral and documentary 
ndence in support of their title as thej 
lay wish to produce. It is well settled law 
lat an entry in tbe khewat does not confer 
3 y title but is made merely for fiscal pur. 
jses. The fact that the khewat does notj 
and in the names of tbe applicants does 
3 t preclude them from establishing their 
tie to tbe property in question. The learn- 
1 Special Judge in our opinion was wrong 
I not adjudicating the question upon the 
lerits. The learned Judge stated that the 
Dint was not taken by the objector in bi9 
DjectioDS under s. 11 but was taken by him 
10 motu. Learned counsel appearing on be. 
ilf of the objector in this Court has frankly 
mceded that be is unable to 
•der of the lower Court on this Ppj°‘'' 
therefore, ie that »» 
i with eoste, the order ol the 
al Judge ie set aside and the case is sent 

k to him ior disposal ‘f 
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Ram Dhani and another — Plaintiffs 

— Applicants 

V. 

L. Nagar Mai atid others — Defendants 

— Opposite Party. 

Civil Bevn. Applu. No. 164 of 1939, Decided on 
3th April 1941, for revision of order of Diet. Judge, 
Qonda, D/- SOlh August 1939. 

Civil P.C. (1908), S. 151, 0.41, Rr. 23, 25 & 27 
— Appellate Court has ample pou’er to remand 
case apart from provisions oi O. 41, Rr. 23 and 
25 — It has ample power to remand case under 
S. 151 — Appellate Court finding trial Court's 
refusal to allow party to produce and examine 
certain witness not justified — It can remand 
case under S. 151 for further evidence and de- 
cision of issues in light of that evidence— O. 41, 
R. 27, does not apply. 

An appellate Court’s power of remand is not oir. 
cumscribed within 0. 41, Buies 23 and 25. The ap- 
pellate Court has ample power to remand case apart 
from the aforesaid provisions. [P 562 0 I, 2] 

Where the appellate Court Onds that the refusal 
of the trial Court to allow a party to produce and 
examine a certain witness was not justiCed and that 
the wilnesi should have been examined by the trial 
Court, the appellate Court has jurisdiction to re- 
mand the case under S. 161 to the trial Court, for 
further evidence and a decision on the issue In the 
light of that evidence. 0. 41, R. 27 baa no applica- 
tion to euch a case : (’37) 24 A 1 B 1937 Oudh 338, 
lieX. on : 92 I C 1016 (6Iad) and ('18) 5 A I B 1918 
Oudh 170, Disfittp. (P 662 C 1) 

Mahaiir Ptrtad Srivaslaia — for Applicants. 

L. S. Mitra — for Opposite Party 1 to 9. 

Order. — This is a revision application 
under S. 115, Civil P. C., against an order o( 
the District Judge of Gonda remanding the 
case to the trial Court for recording the evi- 
dence of a witness and for a fresh finding 
upon the issues after taking into considera- 
tion the said evidence. The suit out of 
which this present application arises was 
OI)'' for recovery of damages for malicious 
pyjseoution. Issues were framed in the case, 
a{id when the evidence of the plaintiffs was 
closed, the defendants applied for the ad- 
journment of the case to enable them to 
examine one Pandit Badri Prasad as their 
witness. This application was rejected by 
the trial Court. The result was that the suit 
was partlydocreed. The defendant. opposite- 
parties went in appeal to the District Judge 
of Gouda, and, in addition to challeng- 
ing the decree of the trial Court on the 
merits, they objected in paragraph 7 of their 
grounds of appeal that the lower Court had 
orrod in law in not allowing an opportunity 
for examining the appellant 3, Pandit Badri 
Prnead, as a witness in the case. The learned 
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District Judge was of opinion that the 
trial Court was not justified in refusing the 
application of the defondants-opposite-par- 
ties to examine Pandit Badri Prasad in the 
case. He consequently remanded the case to 
the trial Court for recording the evidence of 
Pandit Badri Prasad as the defendants’ wit- 
ness and for coming to fresh findings on the 
issues after taking that evidence into con- 
sideration. This order of remand was made 
conditional upon payment of Rs. 25 by the 
defendants to the plaintiffs. He ordered the 
appeal to be fixed before him on I3tb Octo- 
her 1939 after the findings had been received 
from the trial Court. It is against the order of 
remand that the present revision application 
is directed. It has been contended on behalf 
of the plaintififs applicants that the order of 
remand was neither one under R. 23 nor 
R. 25 of order 4i, Civil P. C., but the ease 
clearly fell within the purview of R. 27 of 

0. 41, Civil P. C., and in these circumstances 
the learned District Judge acted illegally 
in remanding the case to the trial Court 
for recording the evidence of tl^e witness, 
whereas ho should have recorded that evi- 
dence himself under the provisions of R. 27 
of o. 41, Civil P. C. Beliance has been placed 
in this connexion on two decisions, namely 
5 0 L J 139* and 92 I C 1016.* On behalf of 
the defendants. opposite-parties it has been 
argued that the order of remand was not 
one under B. 27 of 0. 41, Civil P. C., but 
was under the inherent powers of the Court. 
It has also been contended that the provi- 
sions of R. 27 of 0 . 41, Civil P. 0. are no bar 
to the exorcise by the Court of its inhereut 
powers of remand. Rule 27 of 0. 41, Civil 
P. C., opens with these words : 

Tbo parties to aa appeal shall oot be entitled to 
produce additional ovidooco, whether oral or docu. 
mentary, in the appellate Court. 

This shows clearly that the production of 
additional evidence, whether oral or docu- 
mentary, is to be not before tbo trial Court 
but before the appellate Court. The rule 
however goes on to say ; 

But it : 

(a) tbo Court against whose decree the appeal Is 
prclerred has refused to admit evidence which 
ought to have been admitted, or 

(b) the appollato Court requires any document 
to be produced or any witness to bo examined to 
enable it to pronounce judgment or for any other 
substantial cause, 

the appellate Court may allow such evidence or 
document to bo produced, or witness to bo exa- 
mined. 

1. (*18) 5 A I R 1918 Oudh 170 : 45 I 0 832 : 6 
O L J 139, Fida Abbas v. Rahim Bakbah. 

2. (’26) 02 I C 104.5 (Mad), V. Venkataram.! Aiyar 
V, Sundar.im Aiyar. 
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There is no doubt that in either of the 
two cases which may arise before the ap- 
pellate Court, the latter will be entitled in 
its discretion to allow the production of evi- 
dence or document or the examination of a 
witness. Having regard to the circumstances 
of the case, it was no doubt open to the ap- 
pellate Court to have acted under R. 27 (l) (a) 
of 0 . 41, C. P. C.. and recorded the evidence of 
Pandit Badri Prasad itself and then given 
its own finding upon the issues in the case. 
Instead of acting under Rule 27 (i) (a), the 
lower appellate Court preferred to remand 
the case in its inherent powers for the oxa- 
mination of Pandit Badri Prasad by the 
trial Court and for obtaining its finding 
upon the issues in question after taking into 
consideration that evidence. In my opinion 
the course adopted by the lower appellate 
Court was neither illegal nor unreasonable. 
Learned Counsel on behalf of the plaintiffs- 
applicants concedes that apart from the 
provisions of Rr. 23 and 25of 0. 41. Civil P. 0., 
,an appellate Court has ample jurisdiction to 
remand a case. The case in 1037 own 377 ^ 
may also be referred to in supixjrt of this 
view. 

There is no indication on the record to 
show that the defendants wanted to produce 
I’andit Badri Prasad before the lower appel- 
late Court. On the other hand, ground No. 7 
of the inomorandunj of appeal states that 
the defendants' grievance was that the trial 
Court was not justified in refusing to give 
an opportunity to produce Pandit Badri 
Prasad and that the witness should have 
boon examined by the trial Court. This being 
the state of facts before the lower appellate 
Court, the question of examining Pandit 
Badri Prasad before the lower ap|>ollato 
Court did not arise at all, and the only ques- 
tion which the lower appellate Court was 
called upon to detarinino was whether the 
lower Court was justified in declining to give 
an opportunity to the defendants to produce 
the witness or not. The lower ajipellato 
Court uj)on a consideration of tho circum- 
istancea of the case came to the conotusion 
|that the evidence of Pandit Badri Prasad 
should have been examined by tho trial 
Court and in this view of tho matter tho 
lower appellate Court rightly remanded the 
case presumably under its inherent powers, 
for the examination of that witness. Under 
these circumstances no question of the ap. 
plica bility of Rule 27 of O. 41 arose, and the 
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decision of the learned Additional Judicial 
Commissioner in 6 o L j 189> has no applies, 
tion to the facts of the present case. There 
the lower appellate Court had remanded the 
suit for rehearing ab initio under the provi- 
sions of o. 41. R. 23, Civil P. C. Under the 
provisions of o. 41, R. 23 in a case where the 
trial Court had refused to record certain 
evidence, which the lower appellate Court 
considered ought bo have been recorded by 
him, it was held that the provisions of o. 41 , 
R. 23 bad no application to such a case 
though tho lower appellate Court could 
utilize the provisions of o. 41, R. 27 in any 
manner which appeared proper. In the pro- 
sent case the order was nob made under 
R. 23 of 0 . 41, Civil P. 0., under any mis- 
taken apprehension of law, and having regard 
to the trend of the order, it seems to mo that 
the lower appellate Court acted under 8. 161 , 
Civil P. C., in directing the trial Court to 
record the evidence of Pandit Badri Prasad. 

In 92 I c 1045* the Subordinate Judge bad 
remanded tho case while he had directed the 
trial Court to ro-try only issues 5 and 6. All 
that the learned Judges of the Madras High 
Court laid down was that this order was 
without jurisdiction and that the proper 
course for the Subordinate Judge was to 
direct tho trial Court to take further evi- 
dence he wished and submit it to his Courts 
whereupon he would record his own finding. 

In tho present case there is only one prin- 
cipal issue, namely whether the complaint 
of defendants was false, malicious and with- 
out any responsible and probable cause. 
Issue 2 merely relates to the quantum of 
damages. If issue 1 is found in tho affirma- 
tive. issue 2 will necessarily arise for deci- 
sion, but if tho issue is found in tho nega- 
tive, tho question of damages will not arise 
at all, although the Court will no doubt give 
a finding on both the issues. In 1937 OWN 
377* it was observed that : 

It cannot bo laid down that an appollato Court 
has DO powor to remand a caso to tho trial Court 
unlosd tbo caeo falU strictly within tho purview of 
R. 23 or U. 25 of O. 41. Civil V. 0. Kulos 23 and 
25 of 0. 41, Civil T. C.. do not make provision to 
meet tho oonlim^oney whoro tbo ovldonoo on the 
rooord is not considorod sufllciont by tho appollato 
Court for a oorroct decision on tho point in Is^o. 
Where, howovor, thoro is no reason to think that 
tho pirlioR did not got on opportunity ol ptodac- 
ingall tho ovidoDco that they dosirod to produce 
boforo tho trial Judge, order of romand Is not » 
vory propor orJor» 

This decision is an authority for two pro.| 
positions, firstly that an appellate ®j 

power of remand is nob oiroumsonbod with, 
in Rr. 23 and 26 of O. 41, Civil P. 0., and 
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secondly that an order of remand under 
S. 161 would be a proper order, if ib is made 
by the appellate Courb in a case in which 
the evidence on the record is not suthoient 
for a correct decision on the point at issue, 
to obtain further evidence before the ti'ial 
Court which had refused to give an opportu. 
nity to produce that evidence. The order 
of remand passed by the lower appellate 
Court discloses no illegality which vitiates 
the said order and renders it liable to inter, 
ference under S. 116, Civil P. C. On the 
merits also the plaintiffs-applicauts can have 
no legitimate ground for complaint. After 
Pandit Badri Prasad has been examined 
before the trial Court, the trial Court will 
be in a position to record its own findings 
after a consideration of that evidence and 
return those findings to the lower appellate 
Court, which will have a right to examine 
those findings in the light of the fresh evi> 
denco. It seems to me clear that the order 
directing the trial Courb to record the evi- 
dence of Pandit Badri Prasad instead of 
taking his evidence itself has caused no pre. 
judioe to the plaintiffs-applicants and in any 
event the order of remand was eminently 
just and reasonable upon the merits. The 
application, therefore, fails and is dismissed 
with costs. 

O.N./n.K. Application dismissed. 


(28) A. I. R. 1941 Oudh 563 

Yorke and Bennett JJ. 

Birja — Appellant 

V. 

Emperor. 

Criminal Appeal No. 90 and Capital ScDtence 
No. 10 o! 1941, Decided on 25th April 1941, 
against order oi Add], Bess. Judge, Kborl. D/. Stb 
March 1941. 

(a) Evidence Act (1872), S. 26— Choukldar is 
police officer within S. 26— Confession by ac- 
cused after his arrest by choukidar and while 
being escorted under his control is inadmissible 
—Possibility of its having been made during 
chouktdar’s temporary absence cannot affect Us 
admissibility. 

A village cboukidai Is a polioo ofBcer (or the 
porposo of B. 2G; ('84) 21 A I R 1084 Oudh 19 and 
|'33) 20 A I R 1983 Oudh 192, Ilel. on. [P 605 0 2; 

P 6C6 C 1] 

Coniequontly, a coofeselon made by an accused 
alter hU arrest by the choukldar and wbilo being 
escorted under bU control is Inadmlsclblo in evl- 
deuce. The possibility ol the confession having 
been made during the temporary absence of the 
village choukldar does not aOeot He admissibility : 
20 Bom 166, Hsl. on. (p 6C8 0 2] 

(b) Evidence Act (1872), S. 26 — Accused 
pointing out place of murder to police officer— 
Pointing of place being evidence of confeasloo 
of his guilt is inadmissible. 


Oudh 563 

The pointing out of the place of murder by an 
accused to a police officer Is really ovldonco of a 
confession of his guilt and therefore is Inadmls- 
alble : (’36) 22 A I R 1935 Oudh 1 and (’19) G A I R 
1919 Bom 162. Ref. on. (P 660 0 1) 

(c) Criminal trial — Evidence — Witness 
deposing to seeing murder but not giving infor- 
mation — Evidence cannot be free from suspicion. 

Though it cannot bo said that the evidence of a 
person who says he had seen a murder committed 
but did not give any information thereof is little 
belter than that of an accomplice yot his evidence 
cannot bo free from suspicion, (’34) 21 A I R 1934 
Oudh 315, lid. on. [p 5C0 0 2] 

Mohammad Ilaidcr — for Appellant. 

Oovernnicnt Advocate — for the Crown. 

Judgment. — This is au appeal by a maD 
nainod Birja, caste Bot, aged 20 years, who 
was convicted by the Additional Sessions 
Judge of Khori on a charge under s. 302, 
Penal Code, and sentenced to death. The 
case has also boon referred by the Addi- 
tional Sessions Judge for confirmation of 
this sentence. Birja was charged witli throe 
other men named Gumani, Badlu and 
Thakuri with the murder of a roan named 
Noor Khan Pathan on or about I6th sep. 
tember 1910. The other three men charged 
were acquitted. The prosecution case was 
that on or about llth September 1940, Birja 
enticed away Noor Khan's wife Mfc. Saliman. 
Noor Khan went in search of her, but did 
not return. Some five weeks later, informa- 
tion was received by a man named Gauhar 
Khan, who is married to Noor Khan's sister, 
that Mt. Saliman was in the jungle wbioh 
adjoins the village of Darabojhi where the 
appellant Birja lived. 

On receipt of this information he took 
a party to search the jungle, the party in- 
cluding a man named Ajodbia who is the 
chaukidar of the village Barsola whore 
Gauhar Khan lives. This village is about 
two miles south of Darabojhi. The party 
found Birja and Mt. Saliman several hours 
after sunset on the night of 19th October in 
a place called “the buugla of Basant.” Birja 
and Mt. Saliman tried to escape, but were 
caught. Statements are said to have been 
made both by Birja and by Mt. Saliman 
to members of the party which arrested 
them. Birja and Mt. Saliman were brouglit 
to Barsola for the night and early the next 
morning they were taken back to the jungle 
by the same party and various places are 
said to have been pointed out by Birja. In 
particular human bones wore found in a 
place pointed out by him and near this place 
wore found a shalnka (Ex. l) and a dhoti or 
lungi (Ez. 2). 

The first report of the ocourrence was 
made orally by the ohaukidar Ajodhia at 
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the Nigbasan polico station at 7 p. m. on 
20tb Octoboi-. Nigbasan is 14 miles south 


\vest of Darabojbi. This report shows that 
Ajoclhia bad been sent for the previous day 
by Gauhar Khan and had met him and 
other persons who were with him some time 
after nightfall. He was informed by Gauhar 
Khan that Birja had eloped with the wife 
of his brother-in-law Noor Khan about a 
month and a quarter before, and that they 
were hiding in the jungle to the north. 
Gauhar Khan asked the chaukidar to ac- 
company him with a view to effecting their 
arrest. They found Birja and the woman 
at Basant’s hut. Birja tried to escape but 
was pursued and struck down. They were 
secured and brought back to Barsola whore 
both made statements. The statement made 
by Mt. Saliman was given in some detail in 
the report: it showed how her husband had 
found her in the jungle and had attempted 
to seize her. Birja had thereupon grappled 
with Noor Khan, and the other accused, 
Gumani Thakuri and Badlu had come up 
and assisted him to throttle her husband. 
She had appealed to Bhikari and other per. 
sons who wore guarding their crops on 
antas or machans in the vicinity, but they 
had not responded to her appeal. Mt. Sali- 
man had also told them how the corpse 
had boon disposed of, and how she and Birja 
had continued after the murder to wander 
about in the jungle. The report then refer- 
red briefly to a confession made by Birja in 
the presence of all members of the party 
and stated that that morning Birja and 
Mt. Saliman had boon taken back to the 
jungle where they had pointed out whore 
Noor Khan was killed and whore his bones 
had boon taken and buried. 

The chaukidar’s report was recorded by 
Babu Ram, the second officer of the Nigha- 
san police station, who went to the village 
the following morning, that is, tho morning 
of 2i3t October and examined tho place 
whore the bones and clothes had been found. 
Tho bones were sent for medical oxamina- 
tion. Details of them are given in tho post 
mortem report and in tho medical ovidonco 
of tho Civil Surgeon, Captain S. N. Kapur. 
The evidence shows that they were of an 
adult male human being and that tho cause 
of death could not bo ascertained. Mt. 
Saliman gave evidence confirming in detail 
the story attributed to her in tho first in- 
formation report, and three other witnesses, 
Bhikari, Kallu and Dwarka corroborated 
her story in certain details. They said that 
they had boon sitting on their machans 
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watching their crops on the night in ques- 
tion, and that they heard the voice of Noor 
Khan calling out for help and saying that 
he was being attacked by the four accused. 
They also said that Noor Khan’s wife Mt. 
Saliman had run towards the machan of 
Bhikari asking him to save her husband, 
and that Bhikari had replied that they were 
not likely to kill him and that it was only 
an ordinary quarrel. 

Wo may say at once that we do not con- 
sider that any reliance can be placed on 
these witnesses, Bhikari, Kallu and Dwarka. 
Apart from the fact that they took no action 
at tho time, two of them, Bhikari and Kallu, 
admitted that they said nothing about the 
incident to anyone until they told their 
stories to the Sub-Inspector. Dwarka stated 
that ho told his master about it, and that his 
master warned him not to mention it to any. 
one. We are doubtful whether these witnes- 
ses would have recognized the voice of Noor 
Khan, who was a resident of Barsola and 
not of Darabojbi. It was a dark night. It is 
doubtful also whether they could have seen 
Mt. Saliman clearly or recognized her voice. 
There is evidence that the Darabojbi vil- 
lagers had discovered some time prior to 
the arrest of the accused that some person 
had recently boon killed in this jungle. A 
man named Jori Lai deposed that he bad 
soon tho dead body of a man lying in the 
jungle, being oaten by vultures, and had 
montioned the fact to various persons in- 
cluding Shambhu, Birja’s brother. It was 
apparently thought at one time that tbo 
Musalmans might have killed Birja because 
ho had abducted Noor Khan’s wife. Jori Lai 
wont with Shambhu and another man to 
tho place whore ho had seen the dead body, 
but they are said to have found only a jaw 
hone there and a shaluka. This second visit 
of Jori Lai appears to have been made two 
days after tho discovery by him of the dead 
body. According to the evidence of Jori Lai 
Shambhu took up the shaluka and said that 
it did not belong to Birja. 

Another man who received information 
about this discovery was Nanda who also 
gave evidence in tho case. According to Jori 
Lai Nanda asked Shambhu to go and report 
the discovery at the police station, but 
Shambhu did not do this. This, it has been 
argued, suggests that on finding that the 
shaluka was not that of his brother Birja, 
Shambhu realized that tbo bones might be 
of Noor Khan in which case Birja might 
have been responsible for his murder. Ho 
was consequently unwilling to make a re- 
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port. The evidence both of Nanda and of 
Jori Lai shows that font days after the dis- 
covery of the jaw bone and the shaluka a 
pancbayat was held at which it was decid- 
ed that the matter should be hushed up. 
Jori Lai stated that the view taken by the 
pancbayat was that as Noor Khan, his wife 
Mt. Saliman, and Birja had disappeared, it 
could not bo said whose corpse it was until 
one or more of these three persons had been 
traced. It would certainly seem that mem- 
bets of Birja's baradri were reluctant to give 
any information which might lead to his 
arrest. Kallu, one of the witnesses referred 
to above as having been watching crops 
from a machan on the night of the alleged 
murder, stated that be had told bis story to 
this pancbayat. But there is no corrobora- 
tion of this and as Kallu also said that the 
Sub. Inspector was the first person to whom 
he told it be is clearly unreliable. 

Mt. Saliman identified the shaluka and 
lungi as that of Noor Khan. She said that 
the shaluka was purchased by Noor Khan 
from a man named D.iha Darzi. This man 
gave evidence in the case, corroborating this 
statement of Mt. Saliman. At the same time 
be admitted that ho had sold two or four 
shalukas of similar cloth to other men, so it 
is doubtful whether ho was really in a posi- 
tion to say with certainty that ho had sold 
this particular shaluka to Noor Khan. Ilia 
cvidetico may however bo considered to con- 
stituto some corroboration of the statement 
of Mt, Saliman. The sketch plan Es. 6 pre- 
pared by the Sub-Inspector purports to 
show the scene of the murder and tlio vari. 
ous places whero the body or bones were 
afterwards deposited. It also shows the 
antas or machans of Bhikari, Kallu, and 
Dwarka and other persons. It will bo seen 
that the body was carried about six furlongs 
from the place of occurrence and that after 
it had boon devoured by vultures or wild 
animals the bones wore thrown into a small 
dry pit, only a few paces away. The clothes 
wore found near the bones. Wo think that 
Jori Lai and other Darabojhi villagers can- 
not have failed to notice all the bones and 
both the shaluka and lungi, although wo are 
told that after the first discovery of the 
body by Jori Lai only a jiw bone and sha- 
luka wore found by the party which visited 
the place two days later. 

It is also quite clear that the bones and 
clothes wore seen by the party which ac- 
companied the ebaukidar to the place after 
the arrest of the appellant and Mt. Saliman, 
and consequently there is no question of 


anything having been discovered by the 
Sub. Inspector for the first time during his 
investigation, though the evidence rather 
suggests that he found the dhoti or lungi, 
as if it had not been seen there before. 
What is not so clear is whether the party 
with the chaukidar found the bones and 
the clothes in consequence of information 
given by tho appellant and Mb. Saliman. It 
may bo presumed that tho Darabojhi villa- 
gers knew all about them. It is not so likely 
that the Barsola villagers did, bub wo feel 
some doubt nevertheless whether tho chau- 
kidar and his party wore dependent solely 
on tho information given bo them by tho 
appellant and Mt. Saliman. Tho Additional 
Sessions Judge relied on tho evidence of 
Mb. Saliman, Bhikari, Kallu and Dwarka as 
against the appellant nobwithstanding his 
belief that they had all falsely imphextod 
tho other accused, Gumani Dadlu and Thx- 
kuri. Ho rejected the alleged confession oi 

Birja but bo held that : 

the stateraeot of Birja, accused, that Noor Khaii 
was murdered and that ho took tho chaukidar, 
Gauhftc Khan and others aud pointed out to theui 
tho placo No. 1 whero Noor Khan was murdered, 
tho talaiya No. 2 , whore his dead body was thrown 
alter the murder, tho bush No. 8, where the dead 
body was removed from tho tabiiya, and tho pit 
No. 10. in which Birja, accused, had thrown tho 
hones after picking them up from tho placo No, 0 
in sito plan Ex. 5 where tho skeleton of tho dead 
body ol Noor Khan was lying after its liesh had 
been eaten away by wild birds and animals, can 
very well bo used against him in evidenco. 

He hoM that tho prosecution hacl failed 
to prove that tho shaluka and lungi belon;^- 
0(3 to Noor Khan and that lio was wearing 
thorn when murdorecl. The Additional Ses- 
sions Judge rightly, in our opinion, rejected 
tho alleged confession of Birja. According to 
the evidenco it was mado during tho tern 
porary absence of the chaukidar and wy 
may say that we feel somewhat suspicious 
about this story. But in any case, having 
regard to tho authorities on this poiufc, tho 
view taken by tho Sessions Judge was justi- 
fied. Ho said that the confession was made 
while Birja was in police custody after ho 
had been arrested by tho ebaukidar and was 
being escorted under his control and tliere- 
fore tho possibility of its having boon made 
during tho temporary absence of tho chauki. 
dar did not affect its admissibility. This was 
tho view taken by the Bombay High Court 
in 20 Bom 1G5.* Wo considered whether a 
ebaukidar should bo considered a police offi- 
cer for the purpose of S. 26, Evidence Act. 
Tho question was answered by this Court 

1. (’96) 20 Bom 165, Empress v. Lcstor. 
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m the afBimative in A I R 1934 Oudh lO^and 
8 Luck 410.® But even if it had been answered 
in the negative, we should not have been 
disposed to place any reliance on the alleg. 
ed confession of the appellant in the present 
case. While the story of Mt. Saliman is 

narrated in detail it is nowhere either in 

the first report or in the evidence — stated 
what actually Birja said. We are only told 
that he confessed or concurred in what 
Mt. Saliman said and promised to point out 
the places referred to. Gauhar Khan in de. 
posing about the pointing out of these places 
by Birja and Mt. Saliman stated : “Birja 
did not tell me the above-mentioned facts 
easily. He told me when I pressed him." 
W'e are inclined on a consideration of the 
evidence as a whole to think that only Mt. 
Saliman narrated the details of the occur, 
rence and that no actual statement was 
made by Birja. 

We also doubt whether any fact of an 
admissible nature was discovered in con. 
sequence of information given by Birja. Wo 
do not consider that the Additional Sessions 
Judge was entitled to rely upon the fact 
that Birja pointed out certain places to the 
chaukidar and others, namely the places 
where Noor Khan was murdered and the 
body and bones thrown unless something 
was found at those places in consequence of 
the information given by him. For the roa. 
Sons which we have already given wo are 
doubtful whether the places where the bones 
and clothes were found were discovered on 
information given by Birja. As regards the 
place of occurrence nothing was found there 
and the pointing out of this place is really 
jevidence of a confession of his guilt and is 
therefore inadmissible under 3. 2G, if the 
chaukidar is hold to be a police officer. This 
was the view taken by a Bench of thisCourt 
1° 1335 Oudh 1 * and also by the Bom- 

bay High Court in a I R laio Bom 1 C 2 .® 
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establishes in our opinion that Birja took 
Mt. baliman away and that Noor Khan 
went in search of hie wife. But this evi- 
dence does not show where he went. It is 

., ■ . I ^ or f^han never returned and 
It IS therefore extremely probable that he 
was murdered. At the same time the evi. 
dence shows that he was of a weak consti. 
tution and he may therefore have met a 
natural death. The Additional Sessions Judge 
did not consider that the evidence of Mt. 
Saliman and the other evidence about the 
clothes was sufficient to establish the fact 
that they belonged to Noor Khan and that 
ho was wearing thooi when he was murder- 
figroe with this view. In li own 
C(5i, it was held by a Bench of this Court 
that though it cannot be said that the evi. 
dence of a person who says he had seen a 
murder committed but did not give any in. 
formation thereof is little better than that 
of an accomplice, yet his evidence cannot be 
free from suspicion. It is clear in the pre- 
sent case that Mt. Saliman made no attempt 
to disclose the crime to anyone prior to her 
arrest. And it would seem that when she 
was surprised in the jungle she attempted 
to run away with Birja. The criticism which 
arises out of her failure to make any state* 
ment shortly after the occurrence would 
apply with even more force to the other 
witnesses, Bhikari, Kallu and Dwarka. We 
are satisfied in these circumstances that the 
conviction of the appellant cannot be main, 
tained, being based on evidence which can. 
not be regarded as above suspicion. We 
accordingly allow this appeal, set aside 
Birja's conviction and sentence and direct 
his release. 

g.n./r.k. Appeal allowed. 

6. ('34) 21 A I R 1984 Oudh 315 : 148 101046:85 
CrL J 886 ; 9 Luck 687 : 11 0 W N 661,8uDdot 
Lai V. Emperor. 


^0 are therefore dependent almost en. 
tirely on the evidence of Mt. Saliman both 
for the Identification of the clothes as those 
01 hor busbaod and for the circumdtaDCOB id 
which he mot his death. Other evidence 


^ ^ ^ ^3 : 148 I 0 476 : 3 

Or L J 664 : 11 0 W N 119, JacRli v. Emooror 
f’38) 20 A I R 1938 Oudh 192 : 143 I 0 846 : 8* 
Or L J 668 : 8 Luck 410 : lOO W N 848, Emparoi 
V. Fancham. 

22 AIR 198.6 Oudh 1 ; 152 I 0 473 : 3( 
Or L J im : 10 Luck 281 : 11 O W N 1888 
lurab V, Emperor. 

: 62 I C 601 : 2( 

Ooter ^ ' 21 Bom L R 724. Emperor 7. Hlra 


(28) A. I. R. 1941 Oudh 966 

Guulam Hasan and Agarwal JJ. 

Uari Ram — Creditor — Applicant 

V. 

B. Shyam Bahadur and others, Debtors 
and others, Creditors— Opposite Party. 

Civil Rovd. Applu. No. 6 ol 1989, Decided on 
26th July 1941, from order ol Special Judge, 1st 
Grade, Hnrdol, D/- 6th August 1989. 

(a) U. P. Encumbered Estates Act (25 of 
1934), S. 46— Power of revision under S. 46 Is 
confined to proceedings pending in Court. 

The power of calling for a record In revlelon 
under S. 46 relates only to proceedings Jn a ease 
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under the Act pending in a Court. The Special 
Jndgo Bent the decree to the Collector forexeentioo 
under 8. 19 ol the Act on 2Cth Jlay 1988. The 
case terminated on that date so far as the Special 
Jndgo was concerned. The application for correc- 
tion of the decree was made on 11th May 1989, 
and the order allowing the correction was passed 
on 6th August 1939. The application for roTiaion 
of tbo order allowing correction of decree was filed 
In the High Court on 15th November 1939 ; 

Held that the revision application was not 
maintainable under 8. 4G as no case was pending 
before the Special Judge on the date of its presenta- 
tion : ('39) 26 A I R 1939 All 648 and (’38) 25 
A I R 1938 Oudh 162, Ref. on. (P 567 0 1] 

(b) U. P. Encumbered Estates Act (25 of 
1934), S. 47 and S. 14, Rules under. R. 6 — S. 115, 
Civil P. C., does not apply to orders passed 
under Act. 

Section 115, Civil P, 0., is not applicable to 
orders passed under the Encumbered Estates Act 
as tbo application of that section would be Incon- 
sistent with 8. 47 of that Act. [P 567 0 2) 

R. N. Shukla — for Applicant. 

Hasir Vllah Beg — for Opposite Party No. 2. 
Order. — This is an applioation for revi- 
sion under 8. 46, Encumbered Estates Act, 
against an order of the Special Judge, 
Hardoi, allowing an application for correc- 
tion of a decree. A preliminary objection 
has been taken that the revision is not main- 
tainable. Section 46, Encumbered Estates 

Act, enacts as follows : 

Any Court ompowerod under 6. 45 to bear an 
rippoal under ibis Act may o( its own motion or on 
tbo application oi any person coocernod, call tor 
the record ot procoodlogs iu any case under this Act 
Modlng in a Court from which appeals Ho to such 
Court and after giving duo notice to the parties 
concerned, pass such orders tboreon consistent 
with tbo provieioos boreio contained as It thinks 
fit and such order shall be final. 

It is clear that under the provisions of 
this section, a Court can call for the record 
of proceedings in any case which is ponding 
in a Subordinate Court. In this case the 
Special Judge sent the deccoo to the Collec- 
tor for execution under s. 19, Encumbered 
Estates Act, on 2Cth May 1938. The case 
terminated on that date so far as the Special 
Judge was concerned. The application for 
correction of the decree was made on llth 
May 1939, and the order complained of was 
passed on 5tb August 1939. This application 
^as bled in this Court on 15th November 
1939. No case was pending before the Special 
Judgo when this application was presented. 
It is therefore not maintainable in our 
opinion under s. 46, Encumbered Estates 
Act. It was held by this Court in 1938 
OWN 494^ that the power of calling for a 

1. (’38) 25 A I R 1988 Oudh 162 : 174 I C 736 : 
1038 OWN 494, Aabiq All v. Abdus Sajeed 
KhAD. 


record in revision given by S. 46, Encum- 
bored Estates Act, relates only to proceed- 
ings in a case under the Act pending in a 
Court. The Allahabad High Court took the 
same view in A l R 1939 all 648.^ It was 
argued before us that this application may 
be treated as one under s. 115, Civil P. C. 
The provisions of the Code of Civil Proce- 
dure have been made applicable to proceed- 
ings under the Encumbered Estates Act by 
R. 6 made under S. 11 of the .\ct. It runs as 
follows : 

Proceedings under this Act sbill be governed by 
the provlsionB of tbo Code of Civil Procedure oi 
1908 for the time being in force so far as they are 
applicable and not IncoDslstcnt with tbo provieioos 
of tho Act and of these ruloa. 

Section 47 provides : 

Except as provided in Ss. 45 and 46 no proceed- 
ings of tho Collector or tbo Special Judgo under 
this Act shall be questioned in any Court. 

We think that if 8. 115, Civil P. C., wore 
made applicable to orders passed under the 
Encumbered Estates Act, it would be in-; 
consistent with s. 47 of the Act. We are of* 
opinion that S. 115, Civil P. C., is not appli- 
cable to orders passed under the Encum- 
bered Estates Act. This application is tbore-i 
fore not maintainable and we dismiss it 
with costs. 

O.N./R.k. AppIicatio7t dismissed. 

2. (’39) 26 A I R 1939 All 648 : 1939 A L J 673, 

Mohammad AH v. Mt. Bhari Dulhin. 

(28) A. I. R. 1941 Oudh 567 

GnuLAM Hasan J. 

Israr Uusain and another — Appellants 

V. 

Emperor. 

Criminal Appeal No. 77 of 1941, Decided on 17th 
May 1941, against order of Assist. Scss. Judge, 
Malihabad, Lucknow, D/- 22nd February 1941. 

(a) Criminal P. C. (1898), S. 297 — Charge to 
jury — Omission to analyse evidence and to 
place facts favourable to accused before jury 
amounts to misdirection. 

In his charge to the jury tbo Judgo should not 
moroly roproduco tbo documentary and oral evi- 
donco in tho case and leave tho jury to believe one 
or tho other. An omission on the part of the Judge 
to analyse tbo relevant evidence in tbo case with 
precision and to place before tho jury all the facts 
and circumstances which could bo legitimately 
construed in favour of tbo accused amounts to a 
misdirection. (P 569 0 2] 

(b) Penal Code (I860), S. 366 — . Minor aban- 
doning guardian's house of her own accord 
without intention of returning — She cannot be 
said to continue in keeping oi lawful guardian. 

Where a minor abandons tbo house ofherguard- 
ian ot her own accord and has no intention of 
returning to tho house, she cannot bo hold to con- 
tinue In the keeping of her lawful guardian ; 
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('2G) 13 A I R 1926 Cal 467 and (*16) 2 A I R 1916 
All 890, Rel. on. [P 671 01] 

(c) Criminal P. C. (1898), S. 297 — Charge to 
jury — Judge should explain to jury constituent 
elements of oiience with which accused is 
charged and should not merely reproduce sec- 
tion dealing with offence— Offence under S. 368, 
Penal Code— Judge must explain to jury ingre- 
dients of offence and indicate that jury should 
find on evidence whetheraccused had knowledge 
of kidnapping of girl by other accused — Omis- 
sion to do so vitiates verdict of jury. 

In hia charge to the jury, the Judge should ex. 
plain to the jury the constituent elements of the 
offences with which the acensed was charged and 
should not merely reproduce the sections dealing 
with those offences and content himself by saying 
that that was all the law which the jury was re. 
quired to know In connection with the case. Con. 
sequontly, in the case of an offence under 8. 368, 
Penal Code, the Judge must explain to the jury the 
ingredients of the oOcneo and indicate that the jury 
should Gndupon the evidence whether the accused 
had any knowledge whether the girl alleged to bo 
concealed by him w.as kidnapped by the other ac. 
cusod or not. His omission to do so vitiates verdict 
of the jury : (’32) 19 A I R 1932 Ondh 23 and (’39) 
20 A I R 1939 Bom 157, PiCl. on. [P 571 C 1, 2] 

(d) Criminal P. C. (1898), S. 423 (2) — Jury’s 
verdict perverse — Verdict can be set aside. 

A verdict of the jury can bo set aside on the 
ground that it is perverse : (’23) 15 AIR 1928 Oudh 
277 and Jury Ref. No, 1 of 1911, IfcL on. 

(P 671 C 2: P 672 C ll 

77. Cl. W Alford rtjuf S. M. Yu&uf — 

for Appellants, 

Goi'cr>i»iciif Advccau- — for the Crown. 

Judgment. — Tho appellant Israr Husain 
alias Babu bae boon convicted by the Assist- 
ant Sossioos Judge of Malibabad, Lucknow, 
of an offence under s. OGC, Penal Code, for 
kidnapping a minor girl and sentenced to 
five years’ rigorous imprisonment. Mohdi 
Hussain, appellant, wbo is tho father of 
Israr Husain, has been convicted under 
S.868, Penal Code, for wrongfully conceal- 
ing or confining a minor girl and sentenced 
to three years’ rigorous imprisonment. The 
accused wero tried with the help of a jury, 
which returned an unanimous verdict of 
guilty. The learned Assistant Sessions Jndge 
of Malibabad, Lucknow, agreeing with the 
verdict of tho jury, convicted and sentenced 
the accused as stated above. 

The facts leading to the offence may be 
briefly stated. Phulia, a minor girl, khatik 
by caste, disappeared from her house in 
Lucknow on llth September 1988. Phulia 's 
parents are dead. Pholia’s father Mangnl had 
a brother Sukbi with whom Phulia lived 
along with her older brother Munna and 
another sister who is married. After the 
dea^ of the parents Phulia, was brought up 
oy Sukhi and lived with her uncle along 


A. I. R 

with her brother and sister. Her age ac- 
cording to the prosecution was stated to bo 
less than 16 years. Munna. after having made 
an unsuccessful search of Phulia, made a re. 
port of her disappearance at police station 
Wazirganj on tho following day, namely the 
12th September 1938 at about 8.46 P. M. In 
this report ho stated that he did not re- 
member the age of Phulia but she bad be- 
come jawan. He further stated that Phulia 
disappeared between 11 p. ir. and 2 A. M. on 
tho night between llth and I2bh September 
1938 with only a dhoti and in spite of search 
she had not been traced. According to 
Munna, he continued the search of his sister 
till 25th April 1940, when he received infor- 
mation that his sister was present in the 
house of the appellants. He thereupon 
sought the assistance of one Vishnu Swarup, 
a preacher of Arya Samaj, to recover his sister 
from the bouse of the accused. Vishnu Swa- 
mp gave the information in writing to the 
Wazirganj police, whereupon a cadet Sub- 
luspector with a police guard wasdeputed to 
go to the house of the accused and recover 
tho girl. The police party formed a cordon 
round tho accused’s house, and after a vain 
search in tho rooms of the house for some 
time they ovontually secured her by as- 
pending a stair-case where the girl was bid- 
ing herself in the dark. The girl was taken 
into custody by the police and was sent to 
tho District Jail. She was produced before 
tho Civil Surgeon of Lucknow on the very 
next day for medical examination. Lt. Gol. 
Clide, the Civil Surgeon, expressed the opi- 
nion that the girl was about 16 years of age 
but might be less. The two accused were 
then sent up to stand their trial under 
Ss. 366 and 368, Penal Code. The charge 
against Israr Husain was that be had kid- 
napped Mt. Phulia from her house on the 
night of llth September 1988 and after kid- 
napping her had kept her as his wife, while 
the charge against Mebdi Husain, his father, 
was that he kept the girl concealed and 
confined for full 19 months and 13 days in 
his house for the same purpose. 

The prosecution produced evidence in re- 
gard to the disappearance of tho girl and 
her subsequent recovery from the house of 
the accused. Evidence was also produced 
to show that tho girl was under 16 years of 
age. Both the accused pleaded not guilty to 
the charge. Israr Husain denied having kid- 
napped or married the girl. He denied that 
the girl ever lived in his house m his wife 
or that be had ever bad illicit intercourse 
with her. Ho also denied the recovery of 
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the girl from bis bouse on 26tb April I9i0. 
Mebdi Husain made n similar denial. These 
were their statements before the committing 
Magistrate. In the Court of Session Israr 
Husain stated that Fhulia came to bis bouse 
a year ago in the morning and complained 
that her uncle and brother had turned her 
out about a year ago, from the house after 
beating her and that she had been serving 
different people here and there. She aslsed 
the accused to keep her in his bouse to do 
sundry jobs. On her insisbanco and weeping, 
the accused kept her in his house for mak- 
ing purobases from the market and for 
doing other jobs. Mehdi Husain admitted 
in his statement that he and his son lived 
in the house jointly. He also corroborated 
the statement of Israr Husain and added 
that he and his son used to give the girl 
food and clothes for her services which she 
rendered to all the members of the family. 

The accused Israr Husain In his defence 
produced Ex. A, oertiheate of Eai Bahadur 
Dr. R. N. Bhatia. to prove that the girl was 
about 19 years of age on leth May 1010 when 
Phulia was examined by him under the 
orders of Court on the application of the 
accused. Ho also produced Sheo Prasad, 
vernacular record keeper of the Lucknow 
Municipal Board, (D, w. 2), to prove certain 
entries in the register of births and deaths 
showing that Munna, her brother, was born 
on &th April loic, that Mt. Bilasa, her 
mother, died on 3rd Juno 1923, and Mangal, 
her father died on 28th April 1028. From 
these entries read witl) oral evidence, it was 
sought to prove that Mt. Phulia was above 
10 years of age at the timo of her disappear- 
anco. The learned Assistant Sessions Judge 
in bis charge to the jury in the Qrst instance 
mentioned the law applicable to tbo case 
and then referred to tbo prosocubion and 
defence ovidonce in the case. 

The learned counsel on behalf of tbo ac- 
cused has argued that tbo verdict of tho 
jury unanimously bolding tho accused guilty 
IB erroneous as there was a misdirection by 
tho Judge in bis charge to the jury, and bis 
clients are entitled to acquittal on that 
ground. Roforonce has been made in this 
connexion to tho fact that tho entire evi- 
dence for the prosecution or for the defence 
hod not been properly analysed and impor- 
tant evidence favourable to tbo accused had 
nob been referred to in his charge to tho 
jury by thelearned Assistant Sessions Judge. 
In particular, it baa been emphasised that 
tbo jurors were not informed of tbo very 
important facts favourable to the accused. 


namely that the accused and Phulia lived in 
tho same muballa beforo tho latter’s dis- 
appearance, that she used to go about mak- 
ing purchases for the accused, and that 
neither her uncle nor her brother could 
possibly have been unaware of her free 
movements taking placo before their very 
eyes. Another circumstance of some weight 
was also nob brought to tbo notice of the 
jury, namely tho question of tho girl's age, 
with particular reference to tho evidence 
afforded by tho municipal register, and 
lastly the fact that the girl loft of her own 
accord without any onticomoDb by tho ac- 
cused. In so far as Mehdi Husain is con- 
cerned, it has been urged that tho ossouti xl 
requisites of an oU'onco under s. 2C3, Penal 
Code, had not been explained to tho jury. 

I have read tho charge to tho jury care 
fully, and it seems to me tiiat tho charge 
is defective in those respects and the vor 
diet given by the jury is, therefore, vitiate 1 
by errors of law on account of tbo non- 
direction or misdirection by tbo Judge. It 
is admitted by Sukbi (p. w. 2 ), tho uncle of 
tbo girl, that the accused lives behind his 
muhalla at a distance of about 30 paces from 
bis house and that be knows tho two ac- 
cused for a long time. D. w. i Banney Sahib 
states that Phulia used to como to his shop 
to mako tho purchases for tho accused. 
Phulia horsolf states that her house is at a 
distance of 10 or 20 paces from the bouse of 
tho accused and a nala lies between hoi 
liouse and tbo accused's house. Sho furbhei 
states that her kbala used to go and sea hoi 
at the accused's house and once her mausi 
also visited her. She says that sho was 
never concealed nor was slie ever prevented 
from doing anything and often rotuained 
and stayed at the main door of the ac 
cusod’fl house in the view of the passers-by. 
^luona also states that iio knows both the 
accused since his infancy as they are resi- 
dents of his muhalla and thoir house is 20 
paces from his own bouse. This evidence 
does not appear to have been mentioned in 
tbo summing up to tho jury. It cannot bej 
denied that tho ovidonce, whether true or' 
falso, has an important bearing on the case, 
and, if true, is sulliciont to negative the 
case of enticement, conQnoment or conceal- 
menb. Tho jury wore entitled to know tliel 
entire evidence for and against tbo accused,' 
and the fact that this was not brought toi 
the notice of tho jury amounts to a non-; 
direction. The accused have a legitimate^ 
grievance that an important piece of evi- 
denca favourable to them was withhold from 
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the jury, thus resulting in a miscarriage of 
justice. 

As regards the question of age, no doubt 
the charge to the jury does refer to the evi- 
dence of the two doctors as well as to the 
other prosecution evidence. The charge, 
however, fails to give an analysis of the 
evidence furnished by the entries in the 
municipal registers. It appears from Ex. c, 
which is a copy of an entry from the death 
register of the Lucknow Municipal Board, 
that Mt. Bilasa, wife of Mangal Khatik, 
died on 3rd June 1923. It is not disputed 
that Mt. Bilasa was the mother of Mt. 
Phulia. It further appears from Ex. D that 
Mangal, the father of Mt. Phulia, died on 
28th April 1928. Exhibit B shows that a son 
was born to Mangal Khatik on 5th April 
191G. It being admitted by the uncle and 
Mnnna himself that only one son was born 
to Mangal, the entry must unquestionably 
refer to Munna. Munna was, therefore, 22 
years old in 1938 and 24 years old in 1940. 
Munna gave his ago as 17 or 18 years before 
the committing Magistrate when he was 
examined in 1910. He also stated that his 
sister was three or four years younger than 
him. This statement was admittedly made 
by guess. This reduces Munna’s age by six 
years from that given in Ex. B. It further 
shows that Phulia was aged 14 in 1940 and 
12 in 1939. In other words, she was born in 
192C, three years after her mother’s death 
which is obviously impossible. According to 
the statement of Munna before the com- 
mitting Magistrate’s Court, Munna was only 
a baby at the time of his mother’s death. 
His uncle Sukhi however states that he was 
seven or eight years at the time of his 
mother s death. The statement of Munna 
in the committing Magistrate's Court is 
obviously wrong. Munna stated before the 
Sessions in loii that he was 23 or 24 years 
old and Phulia was seven or eight years 
younger than him. According to this cal- 
culation Phulia was 16 years old in 1941 
and was 13 years old in 1938. In other 
words, she was born in 1925, two years after 
her mother's death. Sukhi states that 
Phulia was a baby of ij months old in 1923 
and according to that calculation her ago in 
1941 should be 18 years and not 16 years ac- 
cording to the ages given by Munna. Manna 
explains that by mentioning Phulia as 
jawan in the report he meant that she was 
16 or 17 years old. 


The learned Assistant Sessions Judge in 
his charge to the jury merely reproduced 
vrhat Exs. b, c and d showed and then re- 


ferred to the evidence of Sukhi on the one 
hand and the evidence of d. w. 3, who had 
stated that Phulia was 2 j or 8 years old at 
the time of her mother’s death on the 
other hand and then left the jury to believe 
one or the other and did not endeavour to 
analyse the relevant evidence on this point 
with precision as he should have done to 
enable the jury to return a proper verdict. 
The learned Judge misdirected himself in 
not properly analysing the evidence in the 
case and in not placing before the jury all 
the facts and circumstances which could 
be legitimately construed in their favour. 
I am clear in my mind that had these cir- 
cumstances been fairly placed before the 
jury the verdict may have been entirely 
different. As regards the kidnapping of the 
girl from the lawful guardianship of her 
uncle, Mt. Phulia stated in her examination- 
in. chief that Israr Husain took her away 
from her uncle's place more than two years 
ago. In cross-examination she stated that her 
uncle and aunt used to beat her prior to her 
running away from her house. Her brother 
also used to beat her and she was sick of 
her life on account of the beating. She fur- 
ther stated that her uncle bad beaten her 
at home on the day on which she ran 
away. She was going to commit suicide 
that night but she did not do so and wan- 
dered about here and there for about a year. 
She came to Israr Husain’s house after a 
year of her disappearance and cajoled him 
to keep her in bis house but be was not 
willing to do so. In re-examination she ex- 
plained the words “here and there” by say- 
ing that she lived wherever she got service 
at Mahomedans’ houses at Lucknow and 
Benares, She further stated that Israr 
Husain did not take her away from her 
house and that she asked Israr Husain to 
take her to Benares which he did. In ans- 
wer to questions put by the Court Mt. 
Phulia stated : 

This is true that Babu did oot taka ma or entlca 
mo away. I wont to Babu on ioaving my bousa 
in tbo night. But bo did not koop mo in bis house. 

She further stated that she took up 
service in various houses and ultimately 
came to Babu’a house and asked him to 
keep her when he agreed. She further 
stated that she made her statement in exa- 
mination-in.obief at the bidding of one 
Basisbth, an Arya Samajiet. There is no 
other evidence on the record in support ot 
the charge of enticement or kidnapping. 
Leaving the oxamination-in-ebief and cross- 
examination of the witness, which contain 


1941 IsBAR Husain v. Emperor (Ghulam Hasan J.) Oudh 571 


oonflioting statements upon the point, it is 
perfectly clear that in answer to detailed 
questions put by the Court at the end of 
her deposition Fhulia clearly stated that 
she was not enticed away by the accused 
and that she left her house on account of 
the harsh treatment she received at the 
bands of her uncle and brother. There is no 
doubt whatever in my mind that bad the 
case been tried by the Court without the 
aid of the jury, be could not but have come 
to the conclusion that the charge of kid- 
napping broke down on the strength of the 
statement. The verdict of the jury on this 
part of the case was unreasonable and per- 
verse, and it is somewhat amazing that the 
learned Judge readily accepted such a per- 
verse verdict. There is considerable autbo- 
irity in support of the view that where a 
jminor abandons the house of her guardian 
of her own accord and has no intention of 
returning to the house, she cannot be held 
to continue in the keeping of her lawful 
guardian: vide A i R 192G Cal 407* and 37 
ALL 024.” 

As regards the law applicable to the case 
the charge to the jury shows that the 
learned Assistant Sessions Judge merely 
reproduced Ss. 301, 800 and 308, Penal Code. 
Oo made no attempt whatever to explain to 
the jury the constituent elements of the 
ofTences under the two sections with which 
the accused were charged. After reproduc- 
ing the sections he contented himself by 
saying that that was all the law which the 
jury was required to know in connexion with 
the case. Coming to the end of the charge 
the learned Assistant Sessions Judge sum- 
med up as follows: 

Id case you bold that Pbuiia was above 10 
years of .igo at the time of her disappearaoco as 
well as that she was never enticed away by IBabu, 
but that sbo went to bis house of her own accord, 
there remaioB no case of kidnappiog against Babu 
ftud consequently bis father Mehdi Hutalu cannot 
be held guilty under 8. 308 of having concealed or 
confined a kidnapped girl in bis house, If however 
you find the charge of kidnapping proved against 
Babu you must decido also whether bis father was 
or was not guilty under S. 308, Penal Code. 

It was the clear duty of the Judge to 
explain the ingredients of the offence under 
|S. 8GS, Penal Code, and to indicate to the 
jury that they had to Gnd upon the evi- 
^donco produced in the case whether Mehdi 
'Husain had any knowledge or not that a 

1 . (’20) 18 A I R 1026 Cal 407 : 87 I 0 SIsTIg 

Cr L J 077 : 80 C W N 215, R. W. Vulllant v. 

N. Elodzcr* 

2. (’15) 2 AIR 1015 All 390 : 80 I C 047:10 Cr L J 

003 : 87 All 024 : 13 A L J 848, Emperor v. 

Lwaz All. 


minor girl had been kidnapped by his son 
Israr Husain. His omission to do so vitiated 
the verdict of the jury. It was held in 8 
OWN 1326^ that where in his charge to 
the jury the Sessions Judge does not ade- 
quately bring out the difference between 
common knowledge, and the existence of 
grounds for belief or suspicion and at any 
rate the jury fails to understand the impor- 
tance of the difference between those two 
things for the purposes of a conviction 
under S. 3G8, Penal Code, the verdict of the 
jury should be considered erroneous within 
the meaning of s. 423, sub-s. (2), Criminal 
P. C. In this case it was also held that 
where the accused had no such knowledge 
of the girl having been kidnapped orabduc- 
ted he does not render bimsolf liable to 
punishment under s. 3C8, Penal Code, and 
his conviction under that section is not 
justified in law. In a i r 1939 Bom 457* it 
was held that under s. 297 it is the duty of 
the Judge to explain to the jury all the es- 
sential elements of the offences charged 
against the accused and to give directions 
on the law so as to make the law clear in 
relation to the facts of the case and the 
evidence adduced. The mere reading of the 
sections to the jury does not amount to' 
explanation of the law. This provision of 
the law is imperative, but in order to set 
aside the verdict of the jury s. 537 (d), Cri. 
minal P. C., requires that the misdirection 
of the charge should be such as to vitiate 
the trial or the proceedings. This case* also 
laid down that the verdict of the jury 
should not be lightly interfered with. On 
the particular facts of that case it was held 
that the Sessions Judge bad summed up the 
evidence very clearly and fairly on both 
sides and had loft the matters which were 
within the province of the jury entirely for 
their consideration. They therefore refused 
to interfere with the verdict of the jury 
which had been accepted by the Sessions 
Judge. 

The learned Government Advocate has 
contended that the verdict of the jury can. 
not be set aside on the ground that it is 
perverse. I am unable to accept this con- 
tention. It was held in 5 O w N 281* that it 

3. (’32) 19 A I R 1932 Oudh 28 : 136 I C 243 : 33 
Cr L J 275 : 8 0 W N 1925, Emperor v, Zatnin. 

4. (’39) 2G AIR 1939 Bom 467 : 185 I C 882 ; I L R 
(1939) Bora 618 : 41 Cr L J 176 ; 41 Bora L R 0C5 , 
Emperor v. Jhina Soma. 

5. (’28) 16 AIR 1928 Oudh 277 : 112 I C 103 • 29 
Cr L J 983 : 3 Luck 494 : 6 0 W N 281, Moham- 
mad Hadi Huealn v. Emperor, 
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13 not tho practice oi the High Court to in. 
terfere with a jury. verdict if it in any way 
is a reasonable verdict but where the verdict 
o£ the majority in a case is both unreason, 
able and perverse, the High Coart will not 
have the slightest hesitation in setting it 
aside. In a case decided by a Bench of this 
Court recently on 9th April I9il, Jury Ref. 
No. 1 of 1941,“ not reported, the verdict of 
the jury was set aside on a reference made 
by the Sessions Judge on the ground that 
,it was perverse. I therefore hold that there 
[was a clear misdirection by tho Assistant 
Sessions Judge in this case, that the verdict 
of the jury on that ground was erroneous 
■and that the misdirection was on material 
^points which has resulted in miscarriage of 
justice. On these grounds therefore the 
verdict of the jury must be set asido. It is 
not necessary to send this case back for a 
retrial as in my opinion no useful purpose 
will be served by adopting that course. Tho 
evidence produced in tho case is wholly in- 
sufficient to sustain tho convictions of tho 
two accused of tlio ollonces with which 
they were charged. I therefore allow tho 
appeal, sot asido tho verdict of the jury and 
tho convictions and sontoncos passed by the 
learned Assistant Sessions Judge upon the 
accused and order that tho accused shall bo 
released forthwith. 

Appeal allowed. 

6 . Juty Rof, No. 1 of 1911, Einporor v. Joli 
Bhudbaiu 
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Yorke and Agarwal JJ. 

B. Banwari Lal — Vlaintxff 

Appellant 

v. 

Mxinicipal Board, Lucknow 

Defendant — Respondent. 

Second Appe.ll No. 073 of 1937, Decided on 1st 
May 1941, against order of DIat. Judge, Lucknow, 
iJ/- 11th May 1937. 

Ton — Action for — Damage — Wrongful act 
Is actionable without damage — Claim for 
damage caused by wrongful act — Damage must 
be direct consequence of unlawful act — Cause 
and effect must not be too remote— Application 
by plaintiff under S. 178, U. P. Municipalities 
Act, for permission to build — On Municipal 
Board’s failure to reply plaintiff serving board 
with notice under S. 180 (3) of Act — Board In 
reply stating that plaintiff’s construction with- 
out Board’s permission would be at plaintiff’s risk 
and responsibility and would make him liable to 

Plaintiff after complying with 
^ Instead o{ starting construe* 
as he was entitled to do suspending it and 


bringing suit for damages on ground that Board’s 
reply to his notice amounted to a wrongful pro- 
hibltlon — Board’s reply held mere empty threat 
within plaintiff’s knowledge — Even if aforesaid 
reply was interference on part of Board ft was 
too remote to serve as cause of action for plain- 
tiff’s damage. 

A wrongful act Is actionable without there being 
any d.image caused, but in a claim for damage 
caused by tho wrongful act tho damage caused, 
must be tho direct consequence of the unlawful 
act. Generally a man ia only liable for tho natural 
and probable consequences of hfs act, and the rule 
18 that cause and effect must not bo too remote. 

[P 674 0 2] 

Tho plaintia applied to tho Municipal Board 
under 8. 178, U. P. Municipalities Act, foe per- 
iDissioQ to build. Sioco bo recoived do reply, be 
served a notice on tho Board as required by 
8. 180 (3) of tho Act to tho effect that if no sanc- 
tion were recoived within a fortnight from the date 
of the notice the Board would bo deemed to have 
sanctioned the construction absolutely and that ho 
would be entitled to proceed therewith. To this the 
Board replied that if tho plaintiff started construc- 
tion without Board's permission he would bedoing 
so at his own risk and responsibility and would 
render himself liable to prosecution. Tho plalntiQ 
after complying with tho provisions of S. 180 (8) 
of the Act was entitled to start the construction 
but did not do so on account of tboalloged prohibi- 
tion contained in tho reply by the Board and In- 
stituted a suit for damages for the wrongful act of 
the Board In prohibiting tho construction: 


Held that the reply of tho Board to tho plaintiff's 
notice under S. 180 (3) of tho Act was not a pro- 
hibition to start work but was an empty threat 
which to tho knowledge of the plaintiff was empty, 
and even if it amounted to an intcr/oronco on the 
part of the Municipal Board the interferonco was 
not such as could load the plaintiff todomorothsn 
consult a lawyer and not such as should have lad 
him to refrain from starting bis constructions, and 
therefore as a cause of damage alleged to have been 
sustained, if at all a cause, It was much too roinoto ; 
(’24) 11 A I R1924 Cal240, Bef.on ;(1897)2QB57 
and (1919)2 KB816,Djsfi«!7. [P 574 02; P 575 Cl] 

5. B. and M. L. Tirvedi — 

for Appellant. 

ifahammad Ahinofl — for Respondeat. 


Judgment. — This is a second appeal by 
one Banwari Lal whose suit for damages 
and compensation was dismissed by the 
learned Sessions and Civil Judge, Luoknow. 
whose decree was upheld by tho learned 
District Judge of Lucknow. On let October 
1935, tho plaintiff obtained a 20 years' lease 
of a plot in the city of Lucknow at a rent of 
Rs. 14 por mensem for the purposes of start- 
ing a saw-mill and a timber shop, and for 
this purpose he wanted to erect a puoca 
building on tho plot, and he is said to h^o 
purchased an engine and machinery. Ho 
proceeded to put a boundary wall on three 
ildes of this plot and on 23rd November 
;936, ho applied to the executive officer of 
ihe Municipal Board of Luoknow under Sec. 
78, Municipalities Act, for permission to 
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build, submitting the necessary plans with 
his application. To this application be re- 
ceived no reply. It was the duty of the 
board to take action under S. 160 , Munici- 
palities Act, and either to refuse sanction 
or sanction the constructions either abso- 
lutely or subject to such directions ns are 
mentioned in (a) and (b) of sub-s. (I) of Sec- 
180. Sub-section (3) of the same section pro- 
vides that ; 

Should tbo board neglect or omit for ono month 
alter the receipt of a valid notice under 8. 178 to 
mal:c and deliver to the person who has given cuch 
notice an order of the nature specified in sub s. U) 
In respect thereof, such person may by a written 
communication call the attention of the board to 
the omission or neglect, and, if suoh omission or 
neglect continues for a further period of 15 days, 
the board shall bo deemed to have sanctioned the 
proposed work absolutely. 

It is quite clear from his own letters that 
the plaintiOf-appellant was well a\vare‘of the 
provisions of the law. He, however, did not 
on the expiry of ono month give a further 
notice as provided by sub-s. (3) of S. 180. It 
was not until 81at January 1936, that ha gave 
a notice, Ex. 18, mentioning that be ought 
to have got permission within one month 
but that more than two months had passed 
but no sanction had yet been received, fur. 
ther mentioning that he had sufforod certain 
hoancial losses and further stating that by 
this letter ho gave notice that if the sane, 
tion is not received within 15 days, it would 
bo deemed that tbo board had sanctioned 
the proposed work absolutely and the work 
would be started soon after. In answer to 
this letter the municipal board sent the 
applicant a notice informing him that he 
was not entitled to build without permission 
and that he would be responsible for the 
consequences if he did so. It is of course 
obvious that, presuming the original notice 
and the subsequent notice to be valid, there 
could be no legal consequences of any kind. 
The plaintiff was not satisfied with this 
reply and on I7th February 1936, he sent a 
further notice to the board again giving 
them 16 days, and saying that if he got no 
reply in 16 days, it would be doomed that 
tbo board bad sanctioned the work abso. 
lately. Ho seems to have taken the formal 
notice sent by the board to the effect that 
he would bo rosponaible for the consequences 
of his act as an order deterring him from 
beginning his constructions. The board to 
this application replied in practically the 
same terms as to the application of Qist 
.Tannary, but in the reply, Ex. 14, it was added 
that legal action would be taken. To this 
the applicant replied to the board that ho 


would not make any construction until the 
permission was received but that the board 
would be liable for all his losses and damages 
which had been and might be sustained by 
him for intentioDally withholding of the 
sanction. None the loss be again wrote on 
17th March protesting against tbo notice of 
25th February, which ho interpreted as pro- 
hibiting him from building. To this letter 
the executive ofiicer replied the same day 
informing the applicant that his application 
would be laid before the board on I9th 
March and the orders would be communi- 
cated to him when received. The letter con- 
cluded with the words, 

under tbo clroumstaocos, I should like you to take 
note that U you start tbo building operations 
without awaiting board's ordor in ibo mutter, you 
shall do so at your own risk and responsibility and 
shall render yourself liable to prosecution. 

Apparently the executive oflicor was of 
opinion that if the appellant began construc- 
tion without getting the orders, ho would 
render himself liable to prosecution despite 
the provisions of S.180, Municipalities Act. 
On 23rd March 1936, the plaintiff gave notice 
of a suit and subsequently filed the present 
suit on 28th May 1936, having meanwhile on 
Gth May 1936, received the permission of the 
board to make the constructions subject to 
a note that in case the land was acquired by 
the Improvement Trusts, he would not be 
entitled to compensation for any buildings 
which he might erect. 

On behalf of tbo municipal board a 
number of defences were taken. It was said 
that the suit was not maintainable, that 
there was no interference with the plaintiff, 
that the plaintiff was entitled under the 
provisions of S. 160 to start his constructions 
and that in any case the letters of the plain, 
tiff were not addressed to the municipal 
board. The learned civil Judge dismissed 
the suit. On issue 5 he hold that the notice 
given to the municipal board was nob 
defective, on issue i that the Court had 
jurisdiction to entertain the suit, and under 
issue 1 bo hold that in view of the neglect 
and omission of the municipal board the 
sanction for building was to be deemed to 
have been granted by the board in view of the 
provisions of sub.a. (3) of 8. 180 . On issues 2 
and 3 he held that the municipal board did 
not prohibit the plaintiff from erecting tbo 
building, and as it did not do so, the plaintiff 
had no cause of action against the board. 
The learned District Judge in appeal con- 
firmed the finding of the trial Court that 
the board never prohibited the plaintiff 
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from beginning his constructions and hence 
the plaintiff had no cause of action. 

Only one question really arises in this 
appeal, namely ■whether the board did or 
did not interfere with and obstruct the plain, 
tiff, and thereby cause him loss. Learned 
counsel for the appellant has been unable 
to quote to us any case which is at all 
comparable to the present case. His conten- 
tion is that the municipal board by the 
remarks contained in the notices and the 
remark in the letter of the executive officer, 
to which wo have referred above, prohibited 
him from doing what he was in law entitled 
to do, and thereby committed a wrongful 
act which has caused him loss, for which 
loss he is entitled to compensation. The two 
Courts below have both held that neither 
the municipal board nor its executive 
officer did any wrongful act or prohibited 
the plaintiff from beginning his construc- 
tions. At their worst the remarks contained 
in these notices and in the letter appear to 
us to be in the nature of threats of possible 
legal action. These were throats conveyed 
to a person whoso own statement in his 
letter shows that ho was aware of the law 
and who had at all time access to lawyers 
to ascertain his correct legal position. So 
far as appears on tho face of the record, the 
appellant was fully entitled, after ho had 
made his application, had allowed a month 
to expire and had then served a proper 
notice upon the municipal board to proceed 
after 16 days, to start his constructions. Any 
threats and such threats as there were in 
the two notices wero of a very feeble nature, 
he was entitled to disregard. 

Tho question really is whether the utter- 
ing of such admittedly empty threats which 
to tho knowledge of tho person threatened 
were empty threats could possibly bo action- 
able. Learned counsel for tho plaintiff- 
appellant has referred us to two English 
cases reported in (1697) 2 Q B 67* and (1919) 
2KB 31G* but these wore cases where tho 
effect of, in the first case, a false statement 
made to a woman by way of a practical joke 
and in the second case, a false statement 
made to a woman with the intention of 
frightening her, was immediate and in no 
SODBO remote. In the first case the woman 
was rendered very ill. She had a nervous 
break down as a result of being told that 

1. (1897) 2 Q B 67 : 66 L J Q B 493 ; 76 L T 493 : 
46 W R 626, WilkioeoD v. Uownton. 

2. (1919) 2 K B 816 : 88 L J K B 1231 ; 121 L T 
179 : G8 B J 430 ; 36 T L R 860, Janrlet y. 
Swoeaey. 


her husband had sustained a serious aocideut, 
and the effect created in the second case 
was of a similar nature. The other cases 
quoted from 27 Bom 344^ and 31 i o 62* at 
p. 67 are completely inapplicable to the pre- 
sent case. Now it may be that a wrongful 
act is actionable without there being any 
damage caused, but in the present case the 
claim of the plaintiff is a claim for damage 
caused by the wrongful act and in such cases] 
it has to be seen whether the damage caused 
is the direct consequence of the unlawful 
act or not. Speaking generally a man is only 
liable for the natural aud probable conse- 
quences of his act, and the rule is that cause 
and effect must not be too remote. In the 
cases qnoted the effect was direct and clearly 
traceable to the wrongful act. In the present 
case on the other hand the plaintiff was 
aware of his legal rights but sought to place 
upon the municipal board the duty, which 
was not imputable to it, of acknowledging 
tho plaintiff’s right to proceed with bis con. 
structions in view of the provisions of 
8ub-8. (3) of S. 180 . It is therefore clear that 
the failure of the plaintiff to proceed with 
bis constructions was not the result of his 
receiving a prohibition, since he never did 
receive any prohibition and only received 
a warning which was, so far as appears, 
a legitimate warning. The warning only 
amounted to this that in case be should be 
found not to have properly complied with 
the law, he would be responsible for the 
results of wbat he might do. The board 
was'not under any duty to acknowledge that 
it had received a valid application and a 
valid notice and that the appellant was 
entitled to proceed with bis building, and it 
was, wo should suppose, more proper for it 
to warn him that whatever bo might do, be 
would do it at his own risk. In fact the true 
position is that it was not because of the 
notices received from the municipal board 
that the appellant did not proceed with bis 
constructions but because be was too thrifty 
to consult a lawyer and make certain that 
he would be on sound ground if ho proceeded 
to start his constructions before receiving 
the formal permission of the municipal 
board. 

The two Courts below have hold that 
bhero was no prohibition by the municipa 
board and that the issuing of a warning by 
the board under wbat may have boeo^ 

3. (*03) 27 Bom 844 : 6 Bom L B 405, U. H. Tbt 
OMkvrar y. Katohar Ahah 

I. (*16) 9 AIR 1916 Nag 79 : 81 1 0 09 . 11 NL® 

182, MonlolpsJ OommUtw. Bsugsr v. NilkaDW. 
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(mietaken view of fcbo law, could nob give 
the plaintifT a cause of action. We think 
that if there was any interference on the 
part of the municipal board, it was not such 
that it could lead the plaintifif to do more 
than consult a lawyer and not such as should 
have led him to refrain from starting his 
constructions, and therefore as a cause of the 
damage alleged to have been sustained, if at 
all a cause, it is much too remote. In this 
connection we may refer to a case quoted on 
behalf of the appellant himself: AIR 1924 
Cal 240^: headnote (d). In our opinion the 
trial Court rightly dismissed the plaintiff’s 
suit and the learned District Judge rightly 
dismissed his appeal. There is no force in 
this second appeal which therefore fails and 
is dismissed with costs. 

G.N./n.K. Appeal disyyxissed. 

5. (’24) 11 AIR 1924 Cal 240 : 83 I C 767 ; CO Cal 
C67, Bundermull v. Ladburam Kaluram. 
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Gudlam Hasan J. 


Diwan — Complainant — Applicant 

V. 


Daja Ram and others — Accused 

Opposite Party. 

CrlmiDal Ref. No. 5 aod Crimioal Revn. No. 26 
of 1941. Decided on 23rd May 1941, made by Bess. 
Judge, Rac Bareli. 

(a) Criminal P. C. (1898), Ss. 258 (1) and 
367 — S. 258 (1) is mandatory — Order sheet is 
no substitute for judgment — Judgment silent 
as to conviction or acquittal— Mere mention of 
lact of acquittal or conviction in order sheet 
arnounls to most flagrant disregard of Ss. 258 
and 367, 

Under 8 . 358 (1) Iho provifilons ol which are 
i::jandator 7 , H Ib Imperative that if in any case in 
which ft charge baa been framed the Magistrate 
finds the Boenred not gnllly he eball record an 
order of aoqQllul. The order sheet ie no substitute 
lor the judgment. The mere mention of the fact of 
a^uUlal or conviction In the order sheet without 
there being any order of acquittal or conviction in 
the judgment itself amounts to a most flagrant 
disregard of the provisions of law contained in 
Bb. 356 and 867. [p 57(3 q 2 j 

(b) Criminal trial — Acquittal — Accused 
charged with certain olfcnce — Fact ol his not 
being convicted amounts to implied acquittal 

though there may not be express order to that 
c I leci • 


Tbo fset that the accused has not beou coDvi< 
tea of certain oficnco although charged theronit 
may well bo regarded as hie implied acquittal . 
^at oflcace ahhough there Is do express order I 
that ofleot : (’28) 16 A 1 R 1928 P 0 264. Pel. on 

n , . , IP 670 C 5 

aovornnenl Jdvoecio — for the Crown. 

Jagdt$X Shanhar Pothak — for Applicant 

8*raj Biucw — for Opposite Party 1 to 18. 


Order, — Both, the criminal reference 
and the criminal revision arise out of the 
same facts. They are as follows : Seventeen 
persons were convicted by a Special Magis. 
trato of the first class under Ss. 323, 117 and 
420, Penal Code, and sentenced to a fine of 
Rs. 10, Rs. 5 and lis. 5 under the aforesaid 
sections separately. It appears from the 
order sheet of the record tliat one Raja Ram, 
who was also one of the accused, was ac- 
quitted, although there is no mention what- 
ever in the judgment passed by the Special 
Magistrate. All the sevontcon accused ap. 
pealed, and the learned .Additional Sessione 
Judge of Rao Bareli dismissed their api^oal. 
The learned Additional Sessions Judge noted 
the fact that in his judgment the Special 
Magistrate had sentenced lO accused only 
but it appears from the order sheet that 
Bhagwan Bakhsh, one of the accused, had 
also been convicted. This accused had also 
appealed and his appeal had also been dis- 
missed. The learned Additional Sessions 
Judge treated this as a mere irregularity 
and not an illegality. He noted the fact 
that there was no order of acquittal about 
Raja Ram accused but since the order 
sheet mentioned that he bad been acquit- 
ted, this also amounted to an irregularity 
and not an illegality. The learned Judge 
further expressed the opinion that the 
Magistrate had convicted the accused under 
S. 323 and not under s. 325, Penal Code, 
although the complainant Diwan had re- 
ceived grievous injury. As a revision by 
Diwan before the learned Sessions Judge for 
enhancement of the sentence was already 
pending, he declined to consider that ques- 
tion in appeal, He added however that 
the Special Magistrate bad passed a lenient 
sentence. 

The seventeen accused filed a criminal re- 
vision in this Court on lith February I 94 i, in 
which they referred to the fact that a re- 
ferenco bad been made by the learned Ses- 
sions Judge to this Court on the application 
of Diwan for enhancement of sentences 
passed upon the applicants. The learned 
Sessions Judge made a reference to this 
Court by his order dated 22nd January I 94 i 
whiob will now be considered along with 
revision application. Briefly stated, the facts 
are that Diwan Pasi held a patta in respect 
of certain plots in village Babadurpur from 
the Kapurtbala osLato, which was the 
original proprietor of this village, which 
was subsequently sold to Raja Ram. Diwan 
had a grove on those plots, it is stated, for 
a long time, and Raja Ram on acquiring 
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the village attempted to dispossess him from 
the plots and challenged the genuineness of 
the patta granted to him by the Kapurthala 
estate. The prosecution case was that Diwan 
was working in his field on I5th November 
loro, at about 10 or 11 A.M., when ho was 
informed by bis son, Sita Ram, that Padum 
Prasad and other applicants were cutting 
his trees. Ho hurried to the spot and found 
that the applicants were armed with lathis 
and some of them were cutting the trees. 
He remonstrated with the applicants where- 
upon Padum Prasad is alleged to have said 
that he was doing so under the orders of 
bis master Raja Ram. Diwan was beaten 
by the applicants, along with certain co- 
sharers of his, who had arrived on the 
spot. Diwan received six injuries of which 
one was grievous and it was a fracture of 
the left ulna. The injuries received by the 
other members of his party were simple. 
Diwan made a report at police station 
kotwali on I5th November 1939. On the 
same day Sital, one of the applicants, made 
a report against Diwan and certain other 
persons under s. U7, I. P. C. The police 
investigated both the complaints but cba- 
lancd the applicants on tbo complaint of 
Diwan and did not proceed with the com- 
plaint of the opposite party. Although 
Diwan had received a grievous hurt the 
Special Magistrate convicted the applicants 
under S. 323 and not under s. 326, I. P. C. 
He stated in tbo beginning of his judgment 
that the applicants had been sent up for 
action under Ss. 326, 147 and 626, I. P. 0. 
The Special Magistrate committed the fur- 
ther irregularity of recording no order of 
conviction or acquittal in respect of Bbagwan 
Bakhsb and Raja Ram. 

The learned Sessions Judgo in his order 
of reference points out all these irregulari- 
ties and further says that Raja Ram ad- 
mittedly, according to the prosecution case, 
was not present at the time of the marpit 
and he could not be directly charged either 
under 8. 328 or B. 147 or 8. 426, I. P. C., but 
that upon the ovidenoc produced In the 
case he should have been charged with the 
abetment of the offences of mischief and 
marpit. He also expressed the opinion that 
it was adequately proved that the offence 
of grievous hurt bad been committed in tbo 
prosecution of the common object of an 
unlawful assembly and recommended to 
this Court that either the applicants should 
be convicted under ss. 325 and 140, I. P. G., 
cr a retrial for those oS'ences should be 
ordered. In making a final recommenda. 


tion to this Court he, however, recommen. 
ded a retrial of the accused Raja Ram 
for an offence of abetting and instigating 
hurt and mischief and a retrial of the re- 
maining accused for the offence of being 
members of an unlawful assembly in prose- 
cution of the common object of which grie. 
vous hurt was caused to Diwan Pasi under 
Ss. 325 and 149, Penal Code. He added that 
the retrial should include the offence under 
s. 426, Penal Code, as well. The special 
Magistrate in his explanation states that 
he forgot to observe in his judgment that 
Raja Ram was acquitted although the order, 
sheet of even date made it clear. He, how- 
ever, admitted the error with regret. 

I have beard arguments at some length 
in these cases, both on behalf of the appli. 
cants and the Crown. I have also heard 


counsel for Diwan complainant. In my opi. 
nioo there is no doubt whatever from a 
perusal of the record and the judgment of 
the special Magistrate that the case has 
been completely mishandled. Under 8. 268 , 
(l). Criminal P. G., it is imperative that if 
in any case in which a charge has been 
framed the Magistrate finds the accused 
not guilty, be shall record an order of 
acquittal. The provisions of this section are 
mandatory. It appears from the judgment 
of the special Magistrate that they bave| 
been honoured more in breach than in 
observance. There is absolutely no order 
in his judgment either about the conviction 
or the acquittal of Raja Ram. The order, 
sheet to which the special Magistrate refers 
is no substitute for the judgment. Accord- 
ing to S. 367 (2), Criminal P. 0., every judg- 
ment shall specify the offence (if any) of 
which and the section of the Penal Code or 
other law under which the accused is con- 
victed and the punishment to which be is 
sentenced. Under ol. (4) if it be a judgment 
of acquittal it shall state the offence of 
which the accused is acquitted and direct 
that he be set at liberty. I regret to note 
that the judgment of the special Magistrate 
discloses a flagrant disregard of tbo provi- 
sions of law contained in Ss. 268 and 867, 
Criminal P. 0. Similar observations apply to 
the case of Bhagwan Bakhsh about whom 
there is no order of conviction or acquittal 
in the judgment itself but there is a refer- 
ence in the order sheet. . 

The fact that the applicants have not 

been convicted under SS. 825/149. 

Code, although charged may well be regar^ 
ed as their implied acquittal of 
although there is no express order to than 
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effect as held in 65 I A 390^ by their Lord- 
ships of the Privy Council. Having regard 
to the fact that the case has been tried in a 
moat perfunctory and unsatisfactory fashion 
and the record discloses a complete lack of 
appreciation of the essentials of the case, 
I consider it expedient in the interests of 
justice that this case should be retried by 
a stipendiary Magistrate. This will enable 
the applicants to put up a proper defence 
and to lead evidence in support thereof. 
Learned counsel for the applicants ' has 
taken me through the record and has argued 
upon the merits of the case that the prose- 
cution evidence must fail on its intrinsic 
weakness. He has also complained that his 
clients were not able to produce certain 
evidence which was essential to their case 
and they have been materially prejudiced 
by the action of the special Magistrate. It 
is obviously undesirable for me to express 
any opinion on the merits of the case. I 
refrain from doing so. The Magistrate to 
whom this case is transferred will frame 
proper charges against the accused in the 
light of the prosecution case and will give 
full opportunity to the accused to put up 
their defence. I, therefore, accept the refer- 
ence, allow the revision, quash the convic- 
tions and sentences of the 17 applicants 
and order their retrial. Raja Ram shall he 
tried for the offence of abetment and mis- 
chief. The record will bo forwarded to the 
District Magistrate for disposal of the case 
by a stipendiary Magistrate. 

^G.n./r.k. Case rernanded. 

1. <'28)16 AIR 1928 P 0 254 : 111 I 0 332 : 29 
Cr L J 828 : 80 All 722 : 65 I A 890 (PC), Kiehan 
SlDgb V. Emporor. 

(28) A. I. R. 1941 Oudh 577 

Agarwal J. 

Pahlad Upadhyay and another 

J udgmenl-debtors — Appellants 

V. 

B. Udai Bhan Pratap Singh, Decree- 
holder and another — Judgment-debtor 

— Respondents. 

Execution of Decree Appeal No. 27 of 1940, 
Decided on 18th July 1941, against order of Diet. 
Judge. Fyzabad, D/. 6th April 1940. 

U. P. Tenancy Act (17 of 1939), S. 296— Rent 
decree— Execution of— Objection by judgment- 
debtor under S. 151, Oudh Rent Act of 1886 that 
decree-holder could not proceed against his 
immovable property without first exhausting his 
moveable property, allowed — Pending appeal, 
U. P. Tenancy Act 17 of 1939 coming Into 
force and repealing S. 151 of Act of 1886 — 
Appellate Court held justified in giving effect 

to S. 296 of Act 17 of 1939. ® 

1941 0/73 & 74 


An appellate Court can take cognizance of a 
change of circumstances or the law haviug a 
retrospective effect made during the pendency of 
tbo appeal. Consequently, where in proceedings in 
execution of a rent decree an objection by the 
judgment-debtor under 8. 1.51, Oudh Rent Act of 
1886, was allowed by the executing Court and 
during the pendency of the appeal by the decree- 
holder, the U. V. Tenancy Act 17 of 1939 Came 
into force .and repelled 9. 1.51 of the Act of 1886, 
the appellate Court is justiSed in giving effect to 
8.296of Act l7ofl939 by overruling the judgment- 
debtor’s objection and allowing execution to pro- 
ceed against the judgment-dobtor’s immovable 
property : (■41) 23 A I li 1941 Oudh 81, Dislvtg. 

[^ 673 C1J 

Akhtar Uusain — for Appellants. 

Judgment. — This is a second appeal in 
an execution matter. The respondent Babu 
Udai Bhan Pratap Singh obtained a decree 
for arrears of rent against tijo prosonb ap- 
pellants and respondent 2. He ajipUed for 
execution of the decree by attacliinent of 
some moveable property of the judgment- 
debtors and a ix)rbionof the decretal amount 
was realized. It does not appear clearly 
whether the amount was paid by the judg- 
ment-debtors or the moveable property was 
sold. He again applied for the attachment of 
some immovable property of the judgment, 
debtors. They preferred an objection that 
execution proceedings could not proceed 
against their immovable property as no 
efforts had previously been made to realize 
the full decretal amount by taking action 
against their moveables. This objection 
found favour with the learned Assistant 
Collector on i(;th October 1939. The decree, 
holder preferred an appeal to the District 
Judge of Fyzabad some time in the year 
1939. The appeal was decided on r,th April 
1940 and the new Tenancy Act had come 
into force on ist January 1940. Under 8. 151 
of the old Oudh Rent Act which has been 
repealed by the new Tenancy Act, a decree- 
holder could not proceed against the im- 
movable property of his judgment-debtor, 
other than for attachment of that property, 
unless satisfaction of the decree could not 
be obtained against bis moveable property. 
Under s. 29G of the new Tenancy Act a de- 
cree which was outstanding at the com- 
mencement of the Act is to be executed in 
accordance with the provisions of the new 
Act. The learned District Judge held that 
under the new Tenancy Act there was no 
limitation on the power of the decree, bolder 
to execute his decree by proceeding against 
the immovable property of the judgment, 
debtor without first exhausting his move, 
able property and therefore ha could pro- 
ceed against the immovable property. 
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It has been argued by the learned coun- 
pel for the appellants that the old Oudh 
Rent Act was in force when the appeal was 
lilod and so the learned District Judge was 
wrong in applying the provisions of the new 
Tenancy Act. The point for decision before 
the learned District Judge was whether the 
decree- holder was entitled to execute his 
decree by sale of the immovable property 
and whether he could do so under the new 
Tenancy Act. An appellate Court can take 
cognizance of a change of circumstances or 
the law having a retrospective effect made 
during the pendency of the appeal. If the 
learned District Judge had refused the 
decree, holder's application, he could very 
well have approached the Court of first 
instance and put in an application for exe- 
cution praying that the immovable property 
of the iudgment-debtor be sold. The 
learned counsel for the appellants has relied 
on the case in a I R 1911 Oudh 81.* In that 
case it was held that the word "suit’ ' in 
9.29G does not include an appeal. The point 
before mo was not decided in that case. I 
think the learned Judge was right in giving 
effect to S. 29G of the now Tenancy Act and 
allowing the decree- holder to proceed against 
the immovable property of the judgment, 
debtors. The appeal is accordingly dis- 
missed. I make no order as to costs as the 
respondents are absent. 

G.N./n.K. Appeal dismissed. 

1. ('41) 2S A I R 1941 Oudh 81 : 191 I C 762 : 16 
Luck 529 : 1940 O W N 1123. Sheo Rakhan Lai 
V. Bundar Lai. 

^ (28) A. I. R. 1941 Oudh 578 
Bennett and Ghulam Hasan JJ. 

Sheo Saran — Plaintiff — Appellant 

V. 

Mt. Sukhrani and others — Defendants 

— Respondents. 

Mise. Appeal No. 60 of 1939, Decided on 25th 
July 1941, against order of Civil Judge, Partab- 
garb, D/- 12th May 1939. 

•Provincial Small Cause Courts Act (1887), 
Sch. 2, Art. 41 — Plaintiff cosharer paying share 
of rent of other cosharers to superior landlord 
on account of his joint liability with them— Suit 
by plaintiff against other cosbarers to recover 
amount paid falls under Art. 41 — Fact that 
plaintiff had already paid his share of rent before 
he was obliged to pay share of rent due from 
other cosharers makes no difference. 

A suit by tho plaintiQ cosbarer against other 
cosharera to recover from them money paid by him 
In respect of their share of rent, duo to tbcauporiot 
proprietor, on account of his joint liability with 
them being a suit for contribution and not for re- 


imbursement falls under Art. 41. The faetthatthe 
plaintiff had already paid hia share of the rent 
before ho was obliged to pay the share of the rent 
due from his cosbarers makes no difference: ('16)2 
AIR 1915 Cal 278 ; (’34) 21 AIR 1934 Cal 626 and 
(’22) 9 AIR 1922 Pat 337, Expl. [P 679 0 1. 2) 

S. W. iSrivasfai-a — for Appellant. 

P. Chaudhari — for Respondents 1 to 3. 

Judgmentt — This is a miscellaneous 
appeal against the judgment and decree 
dated 12th May 1939, passed by the learned 
Civil Judge of Partabgarh in an appeal 
against the judgment and decree dated 2nd 
August 1938, passed by the learned Addi- 
tional Munsif of Partabgarh, A suit was 
brought by a cosharer against other co- 
sharers to recover from them money paid by 
tho plaintiff in respect of their share of the 
rent duo to the superior proprietor for the 
years 1340 and 1341F. Tho suit was tried by 
the Munsif on tho regular side. One of the 
pleas taken by the dofondants was that the 
suit was triable by the Small Cause Court 
and therefore should not be tried by the 
Munsif on the regular side. The Munsif 
accepted this plea and found on issue 1 that 
the suit was triable by the Small Causa 
Court, but relying on a ruling of this Court 
in 1937 OWN 263* he held that as the suit 
had been tried on the regular side the plaint 
should not be returned for presentation to 
the Small Cause Court. 


The Civil Judge in appeal, accepting the 
finding of the Munsif that the suit was 
triable by the Small Cause Court, bold that 
tlie ruling cited was no authority for the 
view taken by the Munsif that it was un- 
necessary in the circumstances to return tho 
plaint for presentation to tho proper Court. 
Finding that it should have been so returned 
the Civil Judge set aside the judgment and 
decree of the Munsif and ordered the plaint 
to be returned for presentation in the proper 
Court. In the present appeal it is contended 
that Art. 41 of Sch. 2, Provincial Small Cause 
Courts Act, bars the cognizability of this 
suit by a Court of Small Causes and there- 
fore the suit was rightly tried by the Munsif 
on the regular side. It is also contended 
that even if the suit was triable by the Court 
of Small Causes, the plaint should not be re- 
turned for presentation to the proper Court 
after the suit hod been fully tried on the 
regular side. We have heard arguments 
mainly on the first point. Article 41 pro- 
vides that a suit for contribution by a sharer 
in joint property in respec t of a p aj^enc 


’87) 24 AIR 1987 Oadh 244 : 167 I 0 667 . 
)7 0 W N 963 : 18 Luok 204, Bam Charan v, 

dar Natba 
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made by him of money due from a cosbarer 
shall be excepbed from the cognizance of a 
Court of Small Causes, but the argument 
which found favour with the Munsif was 
that the suit was a suit for reimbursement 
and not a suit for contribution. In support of 
this view, the Munsif referred to two rulings 
of the Calcutta nigh Court, namely 24 i C 
259^ and A I R 1934 Cal 020.^ In the first case 
it was said that : 

'CoDtributlon' signifies payment by each of the 
parties interested oi his share in any common 
liability. Consequently an action for contribution 
is a suit brought by one of such parties who has 
discharged the liability common to them all to 
compel the others to make good their shares. There, 
fore, where the plaintiffs deny that they were to 
any extent liable to satisfy the judgiuout-debt which 
they satisfied and which was recoverable from the 
defendants alone, it is not a case of satisfaction 
of a joint liability. 

In tho second case cited ‘contribution’ 
was defined in the same way. In this case 
a rent decree was passed against brothers 
and the entire amount was recovered from 
one of them by execution, lie sued the 
other brothers for tho recovery of the 
amount so paid on tho ground that ho was 
not liable to pay any amount, but that only 
the others wore liable, there having been a 
partition between them as a result of which 
the other brothers had become liable for the 
entire share and he had ceased to have any 
intorost in the land. It was held that tho 
suit was nob one for contribution. 

In the present case it appears that all 
the cosharers wore jointly liable to pay the 
rent to the suixjrior proprietor. It was found 
that the plaiutifl had previously paid tho 
amount which was due from him in respect 
only of his share and that the amount which 
was subsequently recovered from him by 
suit was due only from the other cosharers 
on a consideration of their separate interests 
in the land. The Munsif was therefore of 
opinion that because the plaintiff was suing 
in respect only of that portion of the rent 
for which be was not personally liable on 
a consideration of tho separate interests of 
tlie cosharers, the suit was one not for con- 
tribution bub for reimbursement. In our 
opinion, this view is not justified. In the 
first place it is, we consider, immaterial that 
the separate share of the plaintiff bad been 
paid by him to tho superior proprietor 
before bo was sued by the latter for the 


2. (’16) 2 AIR ma Cal 270 : 24 I C 2.VJ : 10 

0 L J 196, Batya Bhushan y, 

Krlsbnakali. 

3. (’34) 21 AIR 1934 Cal 626 : 151 1 0 626 • 3fl 
0 W N 632, Radhasyam Dulta y. Auanga Mun- 
]acl iJasei. 


balance. Secondly it is not the case that tho 
plaintitl was no longer liable to the superior 
proprietor after payment of his individual 
share. The liability was a joint liability and 
he remained liable for tho balance even 
after piyment of his own share. Conse- 
quently the rulings cited are no authority 
for the view that a suit of this kind is a 
suit for roimburseiijent and not a suit for 
contribution. Other cases also to which we 
were referred do not support such a view. 
For instance we were referred to Cl i c 22C‘ 
whore payment had been made by a certain 
person to avoid the sale of certain property 
in wbicli he himself had an interest and 
who thereafter sued to recover the amount 
under s. C9, Contract Act. It was held that 
such a claim did not fall within tho scope 
of Art. 41 and was cognizable by a Small 
Cause Court. In such a case tbero is no 
joint liability of the person making tlio 
payment with tho jtorsons whom ho sues 
to recover the amount paid on their behalf 
and therefore the position of a plaintitl in 
such cases is different from tho position of 
a plaintiff who sues to recover from other 
cosharers tho amount which he was obliged 
to pay because he was jointly liable with 
them. 

Tho purpose of the exclusion of suits for 
contribution by a sharer in joint property 
in respect of a payment made by him of 
money due from other cosharors from the 
jurisdiction of a Small Cause Court is pre- 
sumably that suits which involve questions 
of shares and their extent are unsuitable for 
trial by such a Court. The judgment of the 
Munsif in the present case shows tho kind 
of questions which arise in such cases. For 
those reasons, we are of opinion that the 
Munsif was not justified in holding that the 
suit was triable by the Small Cause Court. 
We find that it was rightly tried by the 
Munsif on the regylar side. It is unneces- 
sary to consider the further question who- 
ther the plaint should or should not have 
been returned for presentation to the proper 
Court after full trial on the regular side. 
Wo accordingly allow this appeal, set aside 
tho order passed by tho Civil Judge and 
restore the Munsif's decree. The plaintiff 
appellant will recover his costs in this Court 
and in the Court of tlie Civil Judge. 

g.n./R.ic. Appeal allowed. 

4. (’22) 9 AIR 1»J22 Pat 837 : 64 I 0 226 : 3 P LT 
122, Suradhani Deli v. Ilari Charan Mahton. 
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f^nULAM Easan and Madeley JJ. 

liamesiucar — Appellant 

V. 

Ajodhia Prasad and others — 

Respondents. 

First Appeal No. 134 of 1933, Decided on 4th 
August 1911, against order of Special Judge, 1st 
Orade, Unno, D/- Srd November 1938. 

U. P. Encumbered Estates Act (25 of 1934), 
Ss. 45 and 11 — Appeal from order rejecting 
objections under S. 11 — All creditors originally 
impleaded as parties to application under Act 
are necessary parties to appeal — Some creditors 
not opposing objection is no ground for not im- 
pleading them as parties to appeal — Limitation 
for appeal against creditors not joined as res- 
pondents expiring— They cannot be made parties 
to appeal not being persons interested within 
Civil P. C., O. 41. R. 20. 

All the creditors who wore impleaded as parties 
to the application under the Act are necessary 
parties to an appeal by the objector against an 
adverfiO order pissed agafast him under Sec. 11. 
The fact that some of the creditors did not oppose 
the objactiooB is no reason for notiiiiploadingtbem 
as respondent! to the appeal. Where the period of 
limitation for appeil against the creditors not 
made parties to the appeal baa expired they can- 
not bo impleaded as respondents and the appeal 
must fail, because they must l>6 deemed to have 
also acquired a valuable right in their favour, and 
also because they cannot ho said to bo persons in- 
terested in the result of the appeal within the 
meaning of O. 41. R. 20, Civil P. C. : (’27) 14 AIR 
1927 P C 2.52; (’82) 19 A I R 1932 Oudh 288 and 
13 Luck 659, licL on. CP C8l C 2; P 082 C 1, 2) 

I\ N. Chniulhri — for Appellant. 

Sri Rant nnd 71. A*. Shuhla — for Respondents 

1/1 to 1/3, and 3, respectively . 

Judgment. — This is a first appeal under 
s. 45, U.P. Encumbered Estates Act, against 
an order of the Special Judge, first grade, 
Unao, dated 8rd November 1938, making a 
declaration that certain property in posses, 
sion of the objector, if sold by the Collector 
should be sold subject to the right of main- 
tenance in favour of th^ objector. The facts 
leading to the appeal are as follows : One 
Ram Lai has three sons, Rameshwar, 
Sbambhu Dayal and Mahadeo Prasad. It is 
not disputed that Shambhu Dayal owned 
eight annas and eight pies in village Rato- 
sia Namdarpur, Fergana Purwa, district 
Unao. On Srd April 1923, Shambhu Dayal 
made a mortgage of four annas four pies 
out of the aforesaid share in village Rato- 
sia Namdarpur in favour of Brij Behari Lai 
for Bs. 4600. Shambhu Dayal died in the 
same year leaving a widow Mt. Gaoga Dei. 
Upon his death it appears that disputes 
arose between Mt. Ganga Dei on the one 
hand and her father-in-law Ram Lai on 


A, I, R. 

the other hand in the mutation Court, 
These disputes were settled by a compro. 
mise dated ist February 1924, (vide Ex. H-l) 
under which it was agreed that out of 
eight annas eight pies share in dispute the 
name of Mt. Ganga Dei shall be mutated in 
the revenue records in respect of the four 
annas four pies share as a Hindu widow by 
way of maintenance for her lifetime free 
from debts. The collection of the entire 
eight annas eight pies share was to ha done 
by iUm Lai, who was directed by the com- 
promise to pay the profits of the four annas 
four pies share at the end of Jetb to Mt. 
(Janga Dei during her lifetime. In the event 
of default of payment Ganga Dei was given 
the right to realise those profits through 
Court. The compromise also shows that 
other properties wore also in dispute in the 
mutation case and Mt. Ganga Dei relin- 
Tuished lier rights not only to four annas 
four pies share in village Ratosia Namdar- 
pur but also in other villages in favour of 
Rain Lai. The compromise was given effect 
to by entries made in the khewat of four 
annas four pies share in village Ratosia 
Namdarpur in Mt. Ganga Dei's favour. 

Brij Behari Lai obtained a preliminary 
decree for sale on foot of the mortgage of 
1923 on 2Gth November 1931, and this was 
made final on 12 tb November 1932. On Ctb 
February 1933, Brij Behari Lai applied for 
execution of the decree against Ram Lai, 
Rameshwar, Mahadeo Prasad and Mt. Ganga 
Dei. Mt. Ganga Dei filed objections to the 
effect that her share of four &Dnas four pies 
was exempt from the mortgage of 1923 and 
was not liable to be proceeded against 
(ex. H.7). On 12th December 1935, the Court 
accepted the objections and ordered that the 
objector's share shall be released and only 
the remaining four annas four pies share 
standing in the name of Ram Lai shall be 
liable for the realization of the decretal 
amount. On 28th February 1931, Ram Lai 
and his two sons made an application under 
8. 4, U. P. Encumbered Estates Act. In 
this application the applicants showed ten 
creditors including Brij Behari L.al, credi- 
tor 7 and Mt. Ganga Dei, creditor 8. The 
applicants did not mention in the detail of 
the property the four annas four pies share 
which stood in the name of Mt. Ganga Dei. 
Accordingly on 16th February 1998, Bnj 
Behari Lai filed an objection pointing out 
the omission end stated that the applicants 
are its owners and the same should be de- 
clared to be the property of the applicants. 
Accordingly this property was shown m the 
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notice published under S. il. U. P. Eucum. 
bered Estates Act. as the property ol the 
applicants. Thereupon, Mt. Ganga Dei pre. 
lerred the objection, out of ^hich the pre- 
sent appeal arises, to the effect that the 
applicants were not the owners of the afore- 
said four annas four pies share but, on tbe 
other hand, she was tbe owner in her right 
of maintenance as a Hindu widow and her 
name stood in the khewat as owner. 

Tbe learned Special Judge is not quite 
correct in stating that her objection was 
to the effect that her right of maintenance 
in tbe share in dispute be safeguarded. Bo 
that as it may, the learned Special Judge 
held, though not in express terms, that 
Ram Lai was the owner of tbe aforesaid 
share claimed by Mt. Ganga Dei, but that 
tbe latter had a right of maintenance over 
it and a declaration must be made with 
regard to that right. The operative portion 
of his order is : 

I, therefore, decluro tb.ii in ca&o tbo Collector 
propoites to eel! tbe abaro in po»scesioD of tbe ob- 
jector bo will sell It subject to the right of 01.1111. 
toQaoce of tbo objector. Her possession canuot be 
disturbed during her life time. 

This order was passed on 3rd November 
103S. liamoshwar tiled the present appeal 
on 9tb December 198''3. against the aforesaid 
order in which bo impleaded Brij Behari 
Lai, Gopi Shnb, one of the creditors, and 
Mt. Ganga Dei. Brij Bohari Lai died dur- 
ing the pendency of tbo appeal and bis sons 
wore substituted as bis legal representatives 
on the record. The memorandum of appeal 
questions the order of the learned Special 
Judge and urges that Mt. Ganga Dei was 
the owner as a Hindu widow for life and 
that the applicants were not tbe owners as 
it could not be said who would be tbo re- 
versionors on the death of the lady when 
the succession would open. Paragraph 9 of 
the memoranduDi of appeal is to the fol- 
lowing effect : 

That this appeal has been filed by tbe appollaot 
uDdor O. 41 , B. 4 , CivllP.C., for tbo benefit of the 
applicaDta and the objector Mt. Ganga Del bae 
also bean made opposite party, tbo other creditors 
who did not join In alleging this property to be 
the property of tbe applicants have not bwn im- 
pleaded. 

It has been argued before us by learned 
counsel on behalf of the appellant that the 
learned Special Judge was wrong in con- 
struing the compromise as giving Mt. Ganga 
Dei merely a right to the usufruct in four 
annas four pies share and that tbe learned 
Judge should have held that it gave abso- 
lute right to the four annas four pies share 
to Ram Lai and life interest as a Hindn 


widow to Mt. Gangs Dei in the remaining 
four annas four pies share. If this construc- 
tion is correct, then tbe declaration made 
by the Special -ludge is wrong as the pro- 
perty being owned by Mt. Ganga Dei as a 
Hindu widow for life in lieu of her main- 
tenance cannot be sold in satisfaction of the 
debts of the applicants. It appears, how- 
ever, that Mt. Ganga Dei, against whom an 
adverse order was passed by the learned 
Special Judge, has not chosen to appeal and 
the appellant, who is one of tbe possible 
reversioners after tbe death of the lady, 
states in the memorandum of appeal that 
tbe appeal has been bled for her benefit as 
well. Mt. Ganga Dei is represented by a 
counsel, who says that ho bas no objection 
to tbo appeal being allowed. It bas also 
been urged on behalf of the appellant that 
tbe reversioners' rights are prejudicially 
affected by tbo order under apfieal inas. 
much as if it is allowed to stand tbo 
property will be sold in satisfaction of ap- 
plicants' debts and would not be available to 
them in case they succeeded as reversioners 
on the death of Mt. Ganga Dei. We do not 
consider it necessary to go into the ques- 
tioQ whether tbo appellant has any loc.us 
standi to maintain the appeal on tbe ground 
that Mt. Ganga Dei has acquiesced in tbe 
decision passed against her and has not 
chosen to file an appeal or joined tbe ap. 
pellant in this appeal, nor is it necessary to 
determine whether 0. il, R. 4, Civil P. C. 
applies to the case. 

In our opinion, there is a fatal objection 
to the maintainability of the appeal on tbe 
ground that all the creditors, who wore ori- 
ginally impleaded as parties to tbe applica- 
tion, have not been made respondents to 
this appeal. The only reason given by tbe 
appellant in para. 9 of the memorandum of 
appeal is that ‘ the other creditors %vho did 
not join in alleging the property to be the 
property of the applicants have not been 
impleaded.” This, however, is no ground 
for tbe omission to implead them as res- 
pondents in the appeal. If the contention 
raised on behalf of tbo appellant, that the 
property in dispute should not be sold as 
being the property of the applicants, is ac- 
cepted and tbe appeal is allowed the result 
would be that this property would not be 
shown as liable to attachment, sale or mort. 
gage in satisfaction of the debts of the ap. 
plicants when tbe decree is sent to the 
Collector under S. 19, Encumbered Estates 
Act. On tbe other hand, as seven out of 
the ten creditors originally impleaded in the 
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application hav 0 not been joinod as rospon- 
dents in the present appeal, the decision of 
this Court in appeal will not be binding 
upon the creditors who have been left out. 
The result will be obviously absurd inas- 
much as the Special Judge will have to 
make two conflicting orders, namely one in 
favour of the creditors who have not been 
impleaded in the appeal to the effect that 
the property should be sold to satisfy the 
applicants debts and another order against 
the other creditors so joined to the effect 
that the property cannot be sold. Such a 
state of things neither accords with reason 
nor is contemplated by the provisions of 
the U. P. Encumbered Estates Act. Con. 
fronted with this dfficulty, learned counsel 
on behalf of the appellant has suggested 
that this Court should add those creditors 
who have been left out as respondents in 
the appeal under the provisions of o. 4 i, 
R. 20, Civil P. C. We regret we are unable 
to accede to this request. There is no doubt 
whatever that the right of appeal against 
the seven creditors who have not been im- 
pleaded as respondents to the present appeal 
has become time. barred and they have ac- 
quired a valuable right in their favour which 
they would be deprived of if they were now 
impleaded as respondents in order to make 
the decision binding upon them. Further, 
wo are of opinion that the seven creditors 
who have not been impleaded cannot be 
said to be interested in the result of the 
jappeal within the meaning of o. 41, R. 20, 
Civil P. C. Wo may refer in this connox- 
ion to a decision of their Lordships of the 
Privy Council in 551 A7.‘ where it was held 
that the defendant who had been exonerated 
in the lower Court and no appeal had been 
filed against him within the period of 
limitation, was not interested in the result 
of the appeal filed by the plaintiff against 
other defendants. 


This decision was applied in a partition 
case in 0 O w N C37.- where it was held that 
where a person had not been impleaded in 
an appeal and the right of appeal against 
him had become barred by limitation, in an 
appeal against other persons in which the 
person omitted is also a necessary party, 
the Court cannot make such other person a 
respondent in the appeal under 0 . 41 , R. 20 , 
Civil P. C. A similar point arose in an in. 


1. (’27) 14 A I R 1927 P C 262;107 10 237:6 Raoc 

I A 7 (PC), Chokalingam v. Soetbai Ach®. 

2. (’32) 19 A I R 1932 Oudh 238 : 140 I 0 483 : 8 
Luck 116 : 90 W N 697, Munir Uddin v. Mt. 
naiiol-NlBa. 


V. Jagdish Bakiish 4, I, 

solvency case decided by a Bench of this 
Court in 13^ Luck 659.^ There it was held 
that where in an appeal by the receiver of 
the insolvent, against the dismissal of his 
application under s. 63, Provincial Insol. 
vency Act, application is made to implead 
the transferee who is a necessary party to 
the appeal, long after the expiry of the 
limitation for the appeal, he cannot be im. 
pleaded as a respondent under o. 41 , r. 20 , 
Civil P. C., and where he is not impleaded 
the appeal cannot proceed against the other 
respondents. 

e hold, therefore, that we cannot allow^ 
the request of the appellant’s counsel to* 
implead the seven creditors as respondents 
to the appeal under the provisions of O. 41,' 
R. 20, Civil P, C. We further hold that the 
appeal cannot satisfactorily and effectively 
proceed in the absence of the creditors who' 
ought to have been made respondents to this' 
appeal. Without deciding therefore the' 
question whether the compromise conferred 
upon Mt. Ganga Dei the rights of a Hindu 
widow for life or whether she was granted 
merely a right of maintenance out of the 
usufruct of the property without any inte. 
rest in the corpus of the property, we re- 
luctantly come to the conclusion that this 
appeal roust fail. The appellant must thank 
himself for the consequences brought about 
by his negligence to implead the necessary 
respondents in the appeal. The cross.objeo. 
tions were not pressed and are dismissed 
without costs. The appeal fails and is dis. 
missed with costs. 

g.n./r.k. Appeal dismissed. 

3. (’37) 13 Luck 059 : 171 I C 890 : 1937 0 \V N 
1179, Hurl Shankar v. Meodi Lai. 

(28) A. I. R. 1941 Oudh 582 
Bennett and Madeley JJ. 

Thakur Shambhu Singh and others — 

Objectors — Appellants 

v. 

Thakur Jagdish Bakhsh Singh and 
others — Bespondents. 

First Appeal No. 22 of 1939, Decided on 8tb 
August 1941, against decree of Special Judge, First 
Grade, Unno, D/- 17tb January 1939. 

Transfer of Properly Act (1882), S. 58 (c) — 
Proviso In S. 58 (c)-Effect— Transaction whe- 
ther mortgage by conditional sale or out an 
out sale — Provision for reconveyance Is not 
conclusive— Test Indicated — Transaction hcJfl 
mortgage by conditional sale and not out and 
out sale. . 

The effect of the proviso to 8. 68 (o) is only tbf« 
a transaction shall not bo deemed to to a mo^ 
gage unless the condition mentioned fn 8. 68 \o) » 
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embodied Id the document. It does not necessarily 
follow that if tbo condition is embodied in the 
document the transaction shall bo deemed to be a 
mortgage. The provision for reconveyance is not 
conclusive on the point. For determining whether 
a transaction is an out and out sale or a mortgage 
by conditional sale, the Court should examine the 
terms of the document in tbo light of tbo sur- 
rounding circumstances and ascertain tbo true 
intention of the parties. The period during which 
the property may be repurchased and the adequacy 
of consideration are some of the testa. If tbo period 
of time given to tbo vendor during which bo can 
repurchase is a short one, it does suggest that it is 
an out and out sale with a right to ro-purebase, 
but where a long period of time is given to the 
vendor to repurchase, it does suggest that there is 
no out and out sale at all, but merely a transfer of 
tbo property as a security ; (’37) 24 A I R 1987 All 
724 and (’39) 20 A I R 1989 All 719. Rcl. on. 

[F 594 C 1, 2) 

The best general test as to the nature of tbo 
transaction is the existence or non-existence of a 
power in the original purchaser to recover tbo sum 
named as the price for such repurchase : if there is 
DO such power, there is no mortgage: also if the 
amount agreed upon as tbo price of re-purchase 
was tbo same as the consideration (or the original 
sale tbo deed is a mortgage by conditional sate and 
not a salo with condition of re-purchase. 

(P 685 0 1, 2] 

II. K, Ghotc and Jagdish Chandra — 

(or Appellants. 

Judgment. — This is an appeal under 
6. 45 (i), U. P. Encumbered Estates Act, 
against the order passed by a Special Judge 
of the 6rst grade under that Act on 17th 
January 1989, bolding and declaring that a 
certain transaction was not a sale but a 
mortgage by conditional sale. Tlie traosac- 
tion in question was entered into on 15tli 
July 1933, by Tbakur Jagdish Bakhsh Singh 
acting on his own behalf and as guardian 
of one Babindra Bahadur Singh minor, bis 
brother, on the one side, and Thakur Sham, 
bbu Singh, Tbakur Jageahwar Singh and 
Thakur Ragbunatb Singh on the other. 
Tbo deed recites that the executant was in 
possession as proprietor on bis own behalf 
and as guardian of his minor brother of a 
village called Gadaria Kbera. This village 
together with other property had been 
mortgaged without possession for Rs. 46,000. 
Tbakur Jagdish Bakhsh Singh had made a 
conditional sale of the village in the previ- 
ous April for Rs. 10.000, leaving that sum as 
debanid for redeeming the mortgage, but 
the transferee had not paid off the mort- 
gage and hod subsequently executed a deed 
of relinquishment in favour of Thakur Jag- 
dish Bakhsh Singh and bis brother. Tbakur 
Jagdish Bakhsh Singh found it necessary 
to pay the money due under the mortgage 
deed, the debt being an ancestral debt in- 
curred for the legal necessity of a joint 


Hindu family. Consequently, Tbakur Jagdish 
Bakhsh Singh effected this conditional sale 
and sold the whole pro[)6rty of himself and 
bis brother in this village of Gadaria Khera 
for R3. 10,000 in favour of Shambhu Singh, 
Jageshwar Singh and Ragbunatb Singh, 
leaving the ontiro consideration money 
debanid towards the amount due under the 
simple mortgage for Rs. 16,000. He bad put 
the vendees in proprietary possession and 
occupation of the property sold and they 
had acquired all his proprietary rights and 
powers therein. Neither ho nor his heirs 
retained any right or claim of any sort in 
respect of this property. Ho undertook to 
have mutation effected in the names of the 
vendees. Towards the end of the deed, it was 
added that it bad also been agreed upon 
between the executant and the vendees tliat 
after the expiry of nine years, that is from 
the beginning of the tenth year up to its 
end, if be paid the entire consideration 
money to the vendees the sale deed would 
become null and void : otherwise it would 
take absolute effect as a sale deed. After 
the details of the property had been appen- 
ded, it was added that mutation of names 
would not be effected in the names of the 
transferees as vendees unless they paid the 
consideration money to Gajadhar Prasad, 
the mortgagee. 

The transferees applied for mutation on 
the basis of this deed as vendees and muta- 
tion was recommended accordingly by the 
patwari. The application was not contested 
but the Naib Tabsildar ordered mutation 
to be made in the names of the transferees 
as mortgagees and entered the names of the 
transferors as mortgagors. This order was 
not challenged by the transferees. Tbakur 
Jagdish Bakhsh Singh showed the property 
as his proprietary property in proceedings 
by him under the Encumbered Estates Act, 
and it was then for the first time that 
Thakur Shambhu Singh claimed that the 
deed of 15th July 1933 was a sale deed and 
not a mortgage deed. This claim was con- 
tested by Thakur Jagdish Bakhsh Singh 
and the Special Judge then framed issues 
these being : 

1. What >3 tho market value of the property in 
dispute ? 2. Is the transfer in question a mortgage 
by conditional sale or a sale with condition of re- 
purchase 7 

Some evidence was produced on issue i, 
but the Special Judge came to no find- 
ing on that Issue and merely held that the 
deed evidenced a mortgage by conditional 
sale. He pointed out that the delivery of 
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possession to the transferees was conditional 
on their paying the entire consideration to 
the mortgagee Gajadhar Prasad and that 
the sole necessity for executing the docu. 
ment was the payment of the earlier 
transaction. He was of opinion that the 
amendment made in S. 63, T. P. Act in 1929 
loft no room for doubt that the transaction 
was a mortgage by conditional sale, the 
reference being to the addition of the pro- 
viso to the deSnition of mortgage by con. 
ditional sale. Finally, the Special Judge 
referred to Mnkerji’s Commentary on the 
Law of Transfer of Property and the opinion 
expressed therein that where the condition 
of re. purchase is included in the deed the 
transaction should invariably be held to be 
a mortgage. Tbakur Shambhu Singh and 
the other transferees have appealed against 
this decision. The respondents are neither 
present in person nor represented. Learned 
counsel for the appellants has referred first 
of all to certain pronouncements of their 
Lordships of the Privy Council in 12 .iLL 
387' and 38 ALL 570," but in both these cases 
the deeds under consideration by their 
Lordships were prior to the enactment of 
the Transfer of Property Act. being of the 
year 1S35 in the first case and of the year 
1852 in the other. Consequently, they are 
not applicable to the present case. The 
definition of mortgage by conditional sale in 

cl. (c) of s. 58, T. P. .Act, reads as follows ; 

Whare the mortgagor ostoDsibly soils tho mort- 
gaged property on condition that on default of 
payment of tbo niortgage-money on a certain date 
the sale shall become absolute, or on condition 
that, on such payment being made, the sale shall 
tecomo void, or on condition tb.at on such pay. 
ment being m.ade, tbo buyer shall transfer tho 
property to the seller, tho transaction is called a 
mortgage by conditional sale and the mortgagee a 
mortgagee by conditional sale: Provided that no 
such transaction shall bo deemed to be a mortgage 
nnless tho condition is embodied in tho document 
whjcb eflocts or purports to oflect tho sale. 

The Special Judge was of opioion that 
the addition of the proviso left no room for 
doubt that the present transaction was a 
jmortgago by conditional sale. In terms the 
'proviso clearly does not have this eflfect. 

|Its effect is only that a transaction of this 
|kind shall not be deemed to be a mortgage 
^unless the condition is embodied in tho 
, document. It does not necessarily follow 
that if the condition is embodied in the 
docome nt the transaction shall be deemed 

1. (’90) 12 a"u saVr 17 I A 98 7'8*r' ’567’7pC); 

BoAgwaD Sahai 7 . Bbag^ao Dio. 

8 A I R 1916 P 0 49 : 96 I 0 88 : 38 All 
^ Singh T. Wahid. 
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to be a mortgage. It ia true that in para. 125 
of bi 9 Commentary on the Law of Trans- 
far of Property, Mukerji expressed the 
opinion that when there is a sale, and there 
19 a condition attached at the time of the 
execution of the sale deed that, on a refund 
of the price, the property would be recon- 
veyed, the transaction ought to and must 
come under the definition of mortgage by 
conditional sale, but that view has not been 
invariably adopted. In a I R 1937 ALL 724* it 
was held by a single Judge of the Allahabad 
High Court that tho provisioD for recoD« 
veyaoce, though made at the time of the 
execution of the deed, is not conclusive on 
the point. For determining whether a trans- 
action is an out and out sale or a mortgage 
by conditional sale, the Coart has to exa- 
mine the terms of the document in the 
light of the surrounding circumstances and 
to ascertain what was the true intention of! 
the parties. It was also said that the period! 
during which the property may be ropur-j 
chased and tho adequacy of consideration 
are some of the tests. If the Court comes' 
to the conclusion that tho parties intended 
an out and out sale, then the document 
cannot be construed as a mortgage by con- 
ditional sale. This decision was affirmed by 
a Bench of the Allahabad High Court in 
A I H 1939 ALL 713.* It was expressly held 
by the Bench that the amendment in S. 58, 

T. P. Act, that is the addition of the pro- 
viso, does not mean that if a transaction is 
embodied in one document it must of 
necessity be regarded as a mortgage by 
conditional sale and not an out and out 
sale. There is, however, one distinguishing 
feature of some importance between the 
Allahabad case and the case now under 
consideration. We have referred to the 
period during which the property might be 
re purchased as one of the tests laid down 
in that case. In that case however the 
period for re-purobase was one year only 
and with regard to this it was said ; 

If the period of timo given to tbo voodor duriogi 
which bo can ro-purebaee is a short one. It does! 
suggest that it is no out and out sale with a right 
to re-purebaso, but on the other hand whore a long 
period of time Is given to tho vendor to re-purobaM 
it does suggest that there is no out and out sale at 
all, but merely a transfer of tho property as a 
security. 

In the case under consideration the trans- 
feror is allowed to repurchase at any time 
during the tenth year, while in A 1 R 1930 

3.7^’37r2rA7'^9S7 Ajr794 : 171 I 0 803; 1937 
A L J 849, Blehan Lai v. Eanwarl Lai. 

4, (’89) 2G A I R 1939 All 718 : 185 I 0 487: 1939 
A L J 94C, Bithan Lai v. Banwarl Lai. 
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ALL 713* the execotaDt could re- purchase 
witbiu a year after the execution of the 
deed. The provision in the present case is, 
we think, as consistent with a mortgage as 
with a sale: indeed we think that it rather 
suggests the former. It has, however, been 
argued that the provision that if the entire 
consideration money is not paid by the exe- 
cutant to the vendees before the expiry of 
the tenth year the sale deed shall be deemed 
to be an absolute sale deed militates against 
the view that the deed is a mortgage deed 
because if it is a mortgage deed that pro- 
vision is ineffective. In the case of a mort. 
gage deed, the mortgagor would have sixty 
years to redeem the property. It is con- 
tended therefore that the inclusion of this 
provision strongly suggests that the parties 
intended that the transaction should be a 
sale and not a mortgage. But. as a reference 
to the dehnition of mortgage by conditional 
sale will show that in all cases of mortgage by 
conditional sale there must bean ostensible 
sale of the property by the mortgagor, and 
one of the conditions expressly provided is 
that on default of payment of the mortgage 
money on a certain date the sale shall 
become absolute, although that elToct cannot 
legally occur in the case of a mortgage. 
Consequently, the inclusion of this provision 
in no way operates against the theory of 
mortgage: on the contrary, it supports it. 
.After consideration of other cases and other 
iiutliorities we are of opinion that the view 
taken by the lower Court as to the nature 
of this transaction is correct. As we have 
mentioned the Special .Judge did not come 
to any hndiog on the issue ns to the market 
value of the property in dispute, and the 
parties are naturally not agreed on that 
point. Tbakur Jagdisb Bakhsh Singh put 
the value at lis. 20,000 to Rs. 2&.000 but cer- 
tain statements of profits filed by tbe pat- 
wari for tbe year 1345P suggest that this 
may be an exaggeration. On the whole 
however we do not think that on the evi- 
dence we can form any reliable opinion as 
to the market value of tbe property, and 
consequently this tost cannot be applied. 

Many authorities have held that the best 
general teat as to the nature of the trans- 
action is the existence or non existence of a 
power in the original purchaser to recover 
the sum named as tbe price for such re- 
purchase: and that if there is no such power, 
there is no mortgage : also that if the amount 
agreed upon as the price of re- purchase was 
the same as the consideration for tbe ori. 
ginal sale (as in the present case) the deed 


is a mortgage by conditional sale and not a 
sale with condition of re. purchase. Although 
we might not agree that where there is a 
condition for re- purchase in the same docu- 
ment the transaction should invariably be 
regarded as a mortgage by conditional sale, 
we should not bo prepared to hold that it 
was a salo unless sucIj an intention was 
clearly indicated. Wo have in the present 
case all the necessary constituents of a 
mortgage by conditional salo. and wo do not 
find that either tbe terms of the instrument 
or the attendant circumstances are such as 
to establish that the intontion of tbe parties 
was that the transaction should be a sale. 
We accordingly accept tbe view taken by 
the lower Court and dismiss this appeal, 
passing no order as to costs. 

O.N./r.k. Appeal dismi'isefl. 
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Agarwal J. 

^aiuab Uasan Bahadur — Appellant 

V. 

Mt. Abida Begam and another — 

liespondents. 

S^ond Appeal No. 71 o( 1933, Decided oo 26th 
April 1941, at^aiast order ol Sess. and Civil Judge, 
Lucltnow, D/- 7tb December 1937. 

(a) Easements Act (1882), S. 13 (a)— Portion 
ol house sold — Owner oi remaining portion is 
entitled to get way up to public road_No other 
passage irom house excepting one claimed — 

Owner can use it as easement of necessity 

It is for other side to show that owner has 
access to public road through another’s property. 

Wboro :i portion ol a bouse has beeu sold tbe 
owner ol the remaiuiog portion (the plaiutifl) is on- 
titled togeta way up to tbe public road lorcnjoylog 
bis property. When there is do other passage from 
tho bouso oxcepting tbe ooe claimed by him, bo is 
entitled to use it as an casomcat ol accc^sity. It is 
for tbo defendant to show that tb« plainiitl has a 
right to go to the public road through another 
person’s property. (P 5b7 C 1, 2] 

(b) Easements Act (1882), S. 13 (a) — Lower 
appellate Court failing to fully appreciate 
nature of casement of necessity— Second appel- 
l*te Court can Itnd whether such easement 
exists. 

Where the lower appellate Court bills to fully 
appreciate what an easement of necessity is, the 
second appellate Court can find whether such nn 
easement exists. [p 5^7 c IJ 

//. II. Haidi for Haider Husain — 

for Appellant. 

L. S. -l/tsra and Ali Ilasa — for Respondent 1. 

Judgment. — This second appeal arises 
out of a suit brought by the plaintifT-appel- 
lant for the opening of a passage alleged to 
have been closed by the respondent Mt. 
Abida Begam. One Mt. Ramzani Begam 
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bad three sons, Ghulam Husain, Ulfat 
Husain and Hasan Bahadur, plaintiff, and a 
daughter Akhtari Begam. Akhtari Begam 
died leaving four sons, Ghulam Eaza, Baqar 
Raza, Qazim Raza and Ali Raza. Mt. Ram. 
zani Begam and her sons, Ulfat Husain and 
Ghulam Husain, executed a mortgage deed 
of a bouse and a bawarchi khana on 2nd 
October 1906 in favour of Lala Girdhari Lai. 
Lala Girdhari Lai brought a suit on his 
mortgage and obtained a preliminary decree 
for sale on 5th October 1931 which was made 
final on ilth Slay 1932. He applied for exe. 
cution of the decree and purchased the 
house on SOth November 1932. On lOtb Octo- 
ber 1932, Lala Girdhari Lai applied for the 
amendment of bis plaint and decree and 
wanted to include the bawarchi khana also. 
That application was withdrawn on I7th 
December 1932. Ho again applied for the 
same amendment on 4th January 1933, but 
that application was filed on 27th March 
1933. He applied for a third time for the 
same relief on 8th April 1933, and that appli- 
cation was allowed on lyth December 1933. 
One of the judgment. debtors, Qasim Raza, 
came up to the Chief Court for revision, and 
a compromise was made between him and 
Lala Girdhari Lai in this Court. The com- 
promise was to the effect that ; 

If Qazim R.aza Khan pays into Court the sum of 
Rs. 200 for payment to the decree-holders within 
six weeks from 11th January 1935, the decree- 
holders opposite parties shall give up their claims 
to the bouse known as bawarchi khana and tho 
applicant, that i3,Q.a2im Raza, shall close tho door 
"VX" marked in red Ink by the Honourable Court 
in the map attached to the decree, so as to closo the 
right of ingress and ogress through it. 

And this amount of Rs. 200 was paid. The 
plaintiff was a judgment-debtor, but he had 
acquiesced in the order of tho Court allow- 
ing the amendment and had not joined with 
Qazim Raza Khan in taking tho matter to 
the Chief Court. Lala Girdhari Lai sold tho 
house purchased by him to the respondent 
Mt. Abida Begam. The plaintiff, os one of 
the co-owners of the bawarchi khana, brought 
the present suit on the allegation that he 
had been using the door vx for ingress and 
egress and that was the only outlet from 
bawarchi khana. He claimed the opening of 
the door which had been closed under the 
compromise. That door is between the 
bawarchi khana and the house of Mt. Abida 
Begam which she has purchased from Lala 
Girdhari Lai. The learned Munsif framed 
the following issues : 

(I) Has tho plaiotifl a tight of casomont to pass 
tbtough the door and the court- yard of the defeo- 
-dank’s house? (2) Was the door closed more than 


two years ago as alleged ? If so what is the effect 
thereof? (3) Is the suit barred byS. IL, Civil P.0,? 
(4) Is the plaintiff estopped from bringingtheeuit? 
(6) Are the defendants protected by Sec. 41, T. P. 
Act ? ' ’ 

The other three issues are nob material. 
He came to the finding that the plaintiff 
has not acquired a right of easement by 
user, but that he had a right of necessity 
and that the suit was not barred by time. 
The plea of res judicata was not pressed be- 
fore him, and he held that the plaintiff's 
suit was not barred by the principle of 
estoppel or by s. 41, T. P. Act. He allowed 
a passage to the plaintiff from the bawarchi 
khana. There was an appeal to the learned 
District Judge and he held that the plaintiff 
bad failed to prove that he had an easement 
of necessity. He, therefore, allowed the ap- 
peal and dismissed the plaintiff's suit. The 
plaintiff has come up in second appeal. It 
has been decided by both the Courts below 
that the plaintiff has not acquired any right 
of easement by user. It has been argued 
before me that the plaintiff has got an ease- 
ment of necessity. It is contended on behalf 
of the respondents that this case of neces- 
sity was not set up in the pleadings. It was 
stated in para. 4 of the plaint that the door 
and the passage in question were very old 
and were in existence since a long time and 
that was the only passage from the house 
known as bawarchi khana. Both the Courts 
below appeared to have thought that the 
plaintiff had claimed an easement of neces- 
sity. I do not think that the question of the 
easement of necessity was not raised by the 
plaintiff. The learned Munsif held that the 
bawarchi khana was surrounded on all sides 
by houses. The plan on the file which was be- 
fore this Court in the revision case filed by 
Qazim Raza Khan against the amendment 
allowed by the lower Court shows that to the 
north and east of the bawarchi khana is the 
bouse of Mustafa Husain, to the west is the 
house of Mt. Abida Begam and to the south 
is the house of Akhtari Begam. one of the 
daughters of Mt. Ramzani Begam. The 
learned Munsif held that the report of the 
Commissioner appointed in the case of Lala 
Girdhari Lai showed that there was an 
opening in the wall between the bawarchi 
khana and the house of Akhtari Begam but 
it was blocked, and there being no other 
passage from the bawarchi khana except ng 
that in question, the plaintiff was 
to use it. The learned Civil Judge held that 
it was not proved that the opening in 
wall between the bawarchi khana and the 
house of Akhtari Began! was blocked, and 
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it ^as proved by the defendants' evidence 
that the bawarcbi kbana ^as used as a kit- 
cheo both for the bouse of defendant 2 and 
the house of Akhtari Begam. He also held 
that the door in the wcdl between the ba- 
warchi kbana and Akhtari Begam's house 
could be used by the plaintiff. He therefore 
dismissed the suit without deciding other 
points. 

1 am bound to accept the finding of the 
learned Civil Judge that there was a door 
between the bawarchi kbana and the bouse 
:of Akhtari Begam, but under s. 13 (a), Ease* 
ments Act, the plaintiff is entitled to get a 
way for enjoying his bawarchi kbana. lie is 
entitled to a way up to the public road and 
hot to the house of Akhtari Begam. The 
finding of the learned Civil Judge is not that 
the plaintiff was entitled to go out to the 
public road through Akhtari Begam's bouse. 
As the bawarchi kbana was the common 
kitchen of Akhtari Begam and the house 
now purchased by Mt. Abida Begam, it is 
just possible that the owner of the bawar. 
cbi khana may bo entitled to go to .\khtari 
Begam's house and not further. If the ba. 
warchi khana was used by Akhtari Begam 
it follows that she could go in it through a 
door in the wall between her bouse and the 
bawarchi kbana but it does not necessarily 
follow from it that the owner of the bawar. 
chi khana also could go to the Akhtari 
Begam's house through that door. I think 
the learned Civil Judge did not fully appre- 
ciate what an easement of necessity is, and 
so I can find in second appeal whether 
jsuch an easement exists. When there is a 
bouse of Akhtari Begam to the south of 
bawarchi khana, it is for the defendant to 
establish that the plaintiff bad a right to go 
through it to the publio road. That right is 
not established only by the existence of a 
door between bawarchi khana and the Akh- 
tari Begam's house. I think the plaintiff has 
got a right of necessity. 

The learned counsel for the respondents 
has argued that the plaintiff is estopped from 
maintaining the suit. His first argument 
is that there is evidence of the respondent's 
witness Qazim Husain that the compromise 
between Qazim Eaza Khan and Lala Gir. 
dhari Lai was made with the plaintiff's 
consent. This witness is the agent of Lala 
Girdhari Lai, and I am not prepared to 
believe him. The other argument based 
on the evidence of Ramzan is that the 
plaintiff told defendant 2, Mt. Abida Begam, 
that there was no door between the bawar- 
cbi kbana and the house that she was going 


to purchase. This witness was not believed 
by tlio learned Munsif and I agree with him. 
It is also argued that the plaintiff bad 
not questioned the order allowing the am- 
eudment under which the bawarchi kbana 
was also included in the decree for sale and 
Qasim l^aza Khan alone appealed aud got 
the bawarchi kliana released, so the plain, 
tiff is not entitled to maintain the suit. I 
think this argument lus got no force. The 
plaintiff was bound by the amendment but 
its effect was not to mako Lala Girdhari 
Lai an owner of the bawarchi khana. Under 
the compromise the bawarchi khana was 
not given to Qazim Haza Khan alone but 
Lala Girdhari Lai admitted that ho had no 
claim to it, so it became the property of all 
the original owners including tlio plaintiff. 
I think the plaintiff’s claim is not barred 
by the principle of estoppel. It is argued 
that the plaintiff released the easement 
under S. 88, Easements Act. Reliance is 
placed on the fact that the wall between tlie 
house of Akhtari Begam and the bawarchi 
khana has been demolished. This does not 
amount to the release of the easement. I 
have already observed that I do not believe 
Ramzan who says that the plaintiff told 
defendant 2 before she purchased tbe bouse 
that there was no passage between tbe ba- 
warebi khana and tbe bouse she was going 
to purchase. I think tbe easement has not) 
been extinguished. I hold that tbe plaintiff, 
has got an easement of necessity. I there-! 
fore allow the appeal with costs throughout, ^ 
set aside tbe judgment and decree of the 
learned Civil Judge and restore that of the 
learned Munsif. 

G.N./R.K. Appeal allowed. 
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Bennett and Guulam Hasan JJ. 
Mt. Tulsa Devi — Petitioner — ApplicaJit 

V. 

Pt. Suraj Narain — Plaintiff 

Opposite Party. 

Civil Revn. Appln. No. 80 of 1939, Decided on 
25th July 1941, for revision of order of Munsif, 
East Hardoi, D/- 27th March 1939. 

(a) Decree — Construction — Executability — 

Objections to — Award made rule ol Court 

Judgment-debtor to pay Rs. 1015 to decree- 
holder by instalments — Immovable property 
hypothecated lor creditor's satisfaction to re- 
main so until liability tully satisfied On de- 

fault of any instalment entire balance to become 
immediately payable and entire hypothecated 
property to be deemed to have been sold in 
favour ol decree-holder who was given right to 
take proprietary possession oi same and rights 
of judgment-debtor to be entirely extinguished 
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— OndeiauUoi instalment, decree-holder taking 
possession of property in lull satisfaction of 
decree — Ten months after, judgment-debtor’s 
widow applying under S. 151, Civil P. C., to 
set aside decree on ground of its being merely 
declaratory and its being nullity for want of 
registration and to set aside order delivering 
possession to decree-holder — Decree held not 
declaratory but executable — Application under 
S. 151, Civil P. C., to set aside decree held in- 
competent — Proper remedy held by regular 
suit. 

The decree-holder and judgmeut-debtor referred 
their disputce about certain debts to arbitration bv 
an agreement dated 13‘h July 1935. Before the 
arbitrator both parties filed a compromise, which 
was duly Incorporated by the arbitrator in hie 
award. The material terms of tbo award which was 
made a rule of Court on an application by the 
parties under Scb. 2, para. 2, Civil P. C., wore that 
the judgment-debtor was to pay Rs. 1015 to the 
decree-holder by instalments, which were specified 
in the compromise. It was also provided that cer- 
tain immovable property was hypothecated for the 
«itisfactlon of tbo creditor and would stand hypo- 
thecated until tbo liability had been fully satisfied. 
There was also a condition that in default of pay- 
ment of any instalment tbo entire balance would 
become immediately payable in a lump .sum and 
the entire hypothec.ated property would bo taken 
to have been sold in favour of the decree-holder who 
was also given the right to tako proprietary pos- 
session over tbo property sold in lieu of his debt 
-and the rights of the judgment-debtor would be 
entirely extinguished. Default having occurred In 
tbo payment of initalmcnt« the decree-holder ap- 
plied for delivery of possession of tho hypothecated 
property on 22Dd December 1937. Possession was 
July delivered to tho decree-holder on 25lh Febru- 
ary 1033 and the case was consigned to record, in 
full satisfaction of tho decree. On 10th December 
1933, the widow filed an application under 8. 151, 
Civil P. C., whereby she challenged the decree as 
l^ing not executable on the ground (1) that it was 
merely declaratory and (2) that it w.a8 a nullity 
on the ground that it was not registered and the 
Court passing it bad no pecuniary jurisdiction to 
pass it. Tho relief claimed in tbo application was 
that the order for delivery of poFsesston bo set aside 
and tho poasessioo be restored to tbo applicant ; 

Held that having regard to the allegations con- 
tained la tbo application, the appropriate remedy 
of the applicant widow if she was so advised was 
a regular suit in the civil Court and not by an 
application invoking tho Inhoront powers of the 
Court. Tho objections to tbo validity of tbo decree 
and to its executability might well have been raised 
at the time when the decrco was made a rule of 
Court and at the time when the decree was put in 
execution but after the decree bad been fully satis- 
fied and possession of the property under the terms 
of the decree bad actnally iMon delivered to tho 
decree-holder, no snob objection could properly bo 
raised by means of a miscellaneous application 
under 8. 161, Civil P. C. (P 689 0 I] 

Held furliur tbit the decree was not declaratory 
but one capable of esocotlon : (’94) 21 A I R 193 i 
Peah 3 and 22 Cal 869, Dialing. (P 589 C 2] 

(b) Registration Act (1908), S. 49 proviso — 
Defences open to party under S. 49 proviso 
cannot be defeated by other party by resort to 
summary remedy instead of regular suit. 


Id the case of an unregistered document a party 
cannot be allowed to defeat the defences that may 
be open to the other patty under 8. 49 proviso by 
resorting to a summary remedy instead of filing a 
regular suit : (’37) 24 A I R 1937 All 282, Expl. 

[P 690 0 2) 

(c) Jurisdiction— Waiver. 

A plea of want of jurisdiction whoa not raised 
in the trial Court must be deemed to have been 
waived by the parties. (P 590 C 2) 

-1/. L. Sa^setia — for Applicant. 

D. K. Dhaon — for Opposite Party. 


Order, — This revision application under 
S. 115, Civil P. C., is directed against the 
order of the Muneif, East Hardoi, dated 
27tb March 1939, dismissing the petition of 
the applicant under s. 151, Civil P. C., to 
liave a certain decree declared inezecutable 
and a nullity. The facts are that the oppo- 
site party. Pandit Suraj Narain held a decree 
against Jaipal Singh, the husband of the 
applicant, on 9th January 1934. He also held 
a bond dated 27th May 1935 in his favour for 
Rs. -SCO against Jaipal Singh. Suraj Narain 
and Jaipal Singh referred their disputes 
about these debts and certain other debts 
to arbitration by an agreement dated 13th 
July 1935. l^eforo tbo arbitrator both parties 
hied a compromise, which was duly incor- 
porated by the arbitrator in his award 
made on the same day. Thereafter, both 
parties moved the Court of the Muosif of 
IJardoi under para. 2 of Sch. 2, Civil P- 0., 
to have tbo award filed and made a rule^ of 
Court. The Court accepted the application 
and made the award a rule of Court as 
desired by the parties. The material terms 
of the award were that Jaipal Singh was to 
pay Rs. 1015 to Suraj Narain by instalments, 
which wero specified in tbo compromise. It 
was also provided that certain immovable 
property was hypothecated for the satisfac- 
tion of the creditor and would stand hy- 
pothecated until tho liability had been fully 
satisfied. There was also a condition that 
in default of payment of any instalment the 
entire balance would become immediately 
payable in a lump sum and the entire hypo- 
thecated property would be taken to have 
been sold in favour of Suraj Narain. Soraj 
Narain was also given tho right to take 
proprietary possession over the 
sold in lieu of his debt and the rights o 
Jaipal Singh would be entirely extinguianea. 

Default having occurred in the ^yoae°® 
of instalments Suraj Narain applied 
Jelivery of possession of the hypotheca^ 
property on 3rd August 1937. This ®PP ' 
Sion was consigned to the record 
of appearance of both parties. Ano P 
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plioabiou was made oq :22Dd December 1937, 
by Saraj Naraie and it appears that oo '2Cth 
January 1938, Mt. TuUha was substituted in 
place of Jaipal Singh who had died. Posses, 
siou was duly delivered to SCiraj Naraio on 
•25bh February 1938 and the case was con- 
signed to record, in full satisfaction of the 
decree. On lOtb December 1938, the present 
applicant filod an application under S. 161, 
Civil P. C., before the Munsif, East Hardoi, 
whereby she challenged the decree as being 
not e^^ecutable on the ground, (l) that it was 
merely declaratory and (3) that it was a 
nullity on the ground that it was nob regis. 
tered and the Court passing it had no pecu- 
niary jurisdiction to pass it. The relief 
claimed in the application was that the 
order for delivery of possession bo sot aside 
and the possession be restored to the up. 
plioant. We have heard learned counsel in 
support of this application and are satisded 
that the lower Court was justified in reject, 
ing the application under S. 151, Civil P. C. 
It is clear from the narration of facts given 
above that no exception was taken to the 
decree for two years by Jaipal Singh, tlie 
original judgment debtor, till be died. The 
applicant also took no action in the mutter 
until nearly ten months after the case had 
been consigned to the record and tlie decree 
bad been fully satisdod. We are of opinion 
that having regard to the allegations con- 
tained in the application, the appropriate 
remedy of the applicant if she was so ad- 
vised was a regular suit in the civil Court 
and not by an application invoking the in- 
•horent jwwers of the Court. The objections 
jthat have been raised to the validity of the 
;decreo and to its executability might well 
|havo been raised at the time when the 
decree was made a rule of Court and at the 
time when the decree was put in execution, 
and it seems to us clear that after the 
decree bos been fully satisded and posses, 
sion of the property under the terms of the 
decree has actually bsen delivered to the 
docroQ.holder, no such objection can pro- 
porly be raised by means of a miscellaneous 
application under 8. 151, Civil P. C. Another 
ground for our non-interference with the 
order passed by the learned Uunsif is that 
ho considered all the objections of the ap. 
plicant on the merits and refused to exorcise 
bis discretion in her favour and to upset 
the decree, which bad long been consigned 
to the record as having been satisded. The 
learned Munsif was perfectly entitled to 
decide these objections in the manner he 
did. and in doing so we do not think that 
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be committed any illegality or material ir- 
regularity. It cannot be contended that he 
exercised jurisdiction which was not vested 
in him by law nor that he failed to exercise 
jurisdiction so vested in him. No case for 
interference therefore arises under p, 

Civil P. C. 

Apart from tlie reasons stated above, wo 
consider that the decision of the lower 
Court is justified on the merits. The drst 
contention raised is that tlie decree in ques- 
tion was purely declaratory and could not be 
executed. Reliance is placed in support of 
this contention on a I K ita l ash and 22 
Cal 359.^ We have reproduced the material 
terms of the decree in the [ireceding {lortion 
of this judgment and are of opinion that 
the decree is not declaratory but one capable 
of execution. The decree was made imme. 
diately payable in default of payment of 
any instalments, which were clearly epeci- 
fied. It was further provided that in default 
of payment of those instalments the pro- 
perty hypothecated by the judgment debtor 
was to bo taken as foreclosed in favour of 
the decree. bolder and the rights of the 
judgment. debtor were to be deemed as 
extinguished from that date. These terms 
clearly gave the decree holder the right to 
apply for delivery of possession of the pro. 
perty in the event of the default of piymont 
of his decree. The decree dealt with in a I R 
1934 i*esb 3* was altogether of a different 
nature. After determining the amount due 
to the decree-holder from the judgment, 
debtor it was declared that certain property 
of the judgment. debtor was to be considered 
as mortgaged with possession to the decree- 
holder and the judgment-debtor was to 
occupy that property at a certain rent. The 
jieriod of the mortgage was fixed at two 
years and it was stated that the rent and 
the mortgage sum after that period were to 
be realized by execution. There was how- 
ever no term in the aforesaid decree that 
the money due from the judgment-debtor 
to the decree. holder was to be payable 
immediately by the former to the latter. 
The learned Judicial Commissioner himself 
pointed out that in the decree before him 
there was no immediate order for the re- 
covery of the amount. That case is therefore 
clearly distinguishable upon the facts. 

In the Calcutta case, 22 cal 859,* the decree 
passed by consent directed that the defen- 

1. (’34) 21 A I R 1984 Peah 8: 147 I C 837,Tikava 
Ram Khushat Ram t. Ohanaham Das. 

2. (*95) 22 Cal 859, Aubhoyessur; Dabec v Gouri 

Sankat Panday ‘ 
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dant was to pay the plaintiff a certain sum 
by instalments and that the said sum should 
be a charge on certain immovable proper, 
ties of the defendant set out in a schedule 
attached to the decree. In default of pay- 
ment of any instalment the plaintiff was to 
be at liberty to execute the decree only in 
respect of the sum falling due and remain- 
ing unpaid. Default in payment of instal. 
ment having occurred the plaintiff applied 
for execution and for sale of the property 
charged. It was held that a separate suit 
must be brought under s. C7, T. P. Act, to 
enforce the charge. The learned Judges 

observed in the course of the judgment : 

If the decree bad said that iu default of pay- 
ment in Calcutta of the said sums, etc., the same 
shall immediately become duo and realizable by 
execution by the attachment and sale of the pro. 
perties set forth in the schedule, there might have 
been some force in the argument, 

In the present case the decree states that 
in default of payment of the instalments 
the entire balance becomes immediately 
due and in lieu thereof the property hypo- 
thecated is to bo deemed as foreclosed and 
the rights of the judgment. debtor are to be 
deemed extinguished from that date. The 
Calcutta case, therefore, is clearly inappli. 
cable upon the facts. The second contention 
is tliat tiio decree was compulsorily regis- 
trable under s. 17 (2) (vi). Registration Act, 
and not having been registered it could not 
be received ns evidence of any transaction 
affecting the immovable property under 
s. 49, Registration Act. This contention 
ignores the proviso to S. 49, which was 
added to the section by the Amending Act, 
21 of 1929. The pro^dso runs thus : 

Provided that an unregistered document affect- 
ing immovable property and required by this Act 
or tho Transfer of Property Act, 1892, to bo regis- 
tered may bo received as evidence of a contract in 
a suit for specific performance under Chap. 2, 
Specific Relief Act, 1977, or as evidence of part 
performanceofa contract for the purposes ofS.bSA, 
T. P. Act, 1862, or as evidence of any collateral 
transaction not required to bo effected by regis- 
tered instrument. 

Assuming for a moment that tho decree 
in question which was not based on a com- 
promise but followed an award based on a 
compromise, is required to bo registered by 
reason of s. 17 ( 2 ) (vi). Registration Act, the 
same can be received as evidence of a con- 
tract in a suit for spocidc performance or as 
evidence of part performance of a contract 
for the purposes of S.58A, T. P. Act. If and 
when the applicant institutes a suit for re- 
covery of possession against the opposite 
party, she is likely to be confronted with 
the defence contemplated under the proviso 


to s. 49, Registration Act, and it seems to us 
that the applicant, in order to get rid of the 
difficulty which might arise in the suit, baa 
chosen to resort to a summary remedy of a 
miscellaneous Application under s. 151, Civil 
P. C. The case in 1937 A L J 120** does not 
help the applicant, as the decision in that 
case that a certain compromise decree was 
incapable of execution by reason of the 
absence of registration was arrived at in 
execution proceedings themselves, which 
were carried in second appeal to the High 
Court, and not by way of an application 
under s.151. Civil P. C. 

Lastly it has been contended that the 
learned Munsif exceeded his pecuniary 
jurisdiction in passing the decree on the 
basis of the award. It is stated that be had 
jurisdiction over property not exceeding 
Rs. 2000 in value while the property involved 
in the present case was worth Rs. 60,000. It 
is conceded that the amount decreed onder 
the award was below Rs. 2000. No objection 
was raised at the time to the jurisdiction of 
the Court. Tho learned Munsif, therefore, 
rightly held that the objection, if any, to 
the jurisdiction should be deemed to have 
been waived by the parties. There is no 
evidence on the record to show the valua- 
tion of the property, and the learned Munsif 
rightly refused to entertain the plea of 
jurisdiction npon a mere allegation in the 
application that the property was worth 
Rs. 50,000. We hold therefore that there is 
no substance in this revision application, 
which is consequently dismissed with costs. 

g.n./R.k. Applicatio n dismiased. 

3. {’37) 24 A I R 1937 All 292 : 1G8 I 0 612 : 1937 
A L J 120, Ataat Husaio v. Mushtaq Ali. 
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Mathura Prasad and another — 

Appellants 

V. 

Kanhaiya Lal and another — Plaintiffs 

— Respondents. 

Second Appeal No. 328 of 1938, Dooldod on 22nd 
aly 1941, against order of Addl. Civil Jndgo, 
Inao, D/. 18th October 1998. 

(a) Civil P. C. (1908), S3. 96 and 2 (2) -- 
Lopeal is creature of statute— Appellant claim- 
ig right of appeal against trial Court a finamg 
lUst show that it amounts to decree wltbln 
lection 2 (2). 

An appeal la a creature of atatuto and dws not 
tiat uoleaa the right la given exproaaly ^ Jbo 
iatute. In order to succeed that an *[** 

gainst the finding arrived at by the trial Court, 
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tbo appellant must show that the findinc; in ques* 
tion amounts to a decree witbio tbo dednition of 
that term in 8. 2 (2), [P 691 C 2J 

(b) Civil P. C. (1908), Ss. 2 (2) and 96 — 
Adjudication on preliminary point resulting in 
dismissal of suit is decree — Adjudication not 
putting end to suit is not decree — Affirmative 
finding on preliminary question whether suit 
for partial pre-emption was maintainable is not 
decree within S. 2 (2) and hence is not appeal- 
able. 

Where the adjudication on a preliminary point 
raised in defence iu a suit results in dismissal of 
the suit on that point alone, the adjudication 
amounts to a formal expression conclusively deter- 
mining the rights of the parties, but where such 
an adjudication docs not put an end to the suit, no 
right of appeal agaiust such an adjudication comes 
into existence as the adjudication does not amount 
to a decree as definod in S. 2 (2). [P 692 C 1] 

An afhrDtative finding on the preliminary ques- 
tion whether the suit for partial pre-emption was 
maintainable is not a decree within the meaning 
of 8. 2 (2) and therefore is not appealalde : ('14) 1 
AIR 1914 Bom 149 (FB), Approved: (’33) 20 AIR 
1933 AIU73and ('34)21 AlU 1934 Oudh 307,£:rpf.; 
(’88) 25 A I R 1938 All 557 (FB) and (’29) 15 Al R 
1028 Rung 132, Duliwj.-, (’31) 18 A I R 1931 Mad 
471. liej. (P 693 C 2) 

B, K. Dhaon, Siddheshnar Shukla and M. E. 

Seth — (or Appellants. 

Sri Ham — for Respondents. 

Judgment. — This second civil appeal by 
the defendants is directed against tlio appel- 
late order of the Additional Civil Judge of 
Unao dismissing the appellants' appeal as 
not maintainable against the findings of the 
Munsif of North Unao deciding certain pre- 
liiuiDary issues. Tbo facts are that the 
plaintin's-respondonts bled a suit for pro. 
omption against the vendor and the vendees. 
The sale which was sought to be pre-empted 
was made on I8th May 1937, by the vendor 
of his one-third share in the proprietary 
and mortgagee interests which he had jointly 
purchased along with the two plaintiffs in 
1922. 

Various pleas were raised in defence by 
the vendees, one of them being that the 
sale of the mortgagee rights not being pre- 
emptible, the plaintiffs could not maintain 
the suit for piecemeal pre-emption of the 
proprietary interest as well. This plea form- 
ed the subject-matter of issue 6. The other 
plea embodied in issue 7 involved the ques- 
tion whether the mortgagee rights in certain 
plots wore pro-omptibla. The learned Mun- 
sif framed ll issues in all in the case upon 
the pleadings of parties, but for the purposes 
of the present appeal issues 6 , 8 and 9 alone 
may bo referred to. Issue 6 related to the 
question whether the Court bad jurisdiction 
to try the case. Issue 8 was whether there 


was any custom which barred pre-emption 
and issue 9 was whether the plaintiffs were 
estopped from claiming pre-emption. As 
regards issue 7, the parties admitted before 
the trial Court that the mortgagee rights 
were not pre-omptible. Counsel for both 
parties de.‘-ired the Court to decide issues C 
and 7 hrsb and postpone the settlement of 
the other issues to a later date. It was stated 
by counsel l)eforo the trial Court that if 
issues C and 7 were answered in the negative 
the suit would bo dismissed, but if tbey 
were answered in the affirmative or in any 
other way the suit would proceed on other 
issues. Tbo learned Munsif decided issue 7 
in terms of the agreement of the parties, 
and as regards issue G bo hold that pre- 
emption of the entire pre-emptiblo property, 
namely the y.amindari rights as distinguish- 
ed from tho mortgagee rights, tbougl: it is 
part of the property conveyed under tiio 
sale deed, is permissible. 

In this view of the matter tho suit would 
normally have proceeded for tho determina- 
tion of other issues. It appears, however, 
that the vendees filed an appeal challenging 
the decision of tho trial Court as to tho 
rights of the plaintiffs to pre-empt part of 
tho property sold. A preliminary objection 
was raised that no appeal lay against the 
finding of the trial Court. The learned 
Additional Civil Judge upheld the prelimi- 
nary objection and held that the appeal was 
not maintainable. His main ground for the 
view taken by him was that tbo decision of 
tho trial Court did not amount to a decree 
within the moaning of s. 2 ( 2 ), Civil P. C., 
and consequently no appeal lay under s. 90, 
Civil P. C. Ho also observed that had tho 
trial Court given a contrary finding then 
obviously the suit would have been dismissed 
and an appeal could have lain. He, there- 
fore, dismissed the appeal as being in- 
competent without deciding the question 
whether partial pre-emption could be claim, 
ed by the plaintiffs. 

We have heard learned counsel for both 
parties and are of opinion that the decision 
of the lower appellate Court upon this point 
is correct. It cannot be denied that an 
appeal is a creature of statute and cannot 
be held to exist unless the right is given 
expressly by the statute. In order to sue., 
ceed that an appeal lay against the finding 
arrived at by the trial Court in the plain- 
tiffs' favour, the appellants have to show 
that tho finding in question amounts to a 
decree within the definition of that term in 
S. 2 ( 2 ), Civil P. C., and as such an appeal 
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lies under s. 9G, Civil P. C. Section 2 (2), 
Civil P. C., dednes “decree’' as 
the formal expression of an adjudication which, 
so far «s regards the Court expressing it, concln- 
slvcly determines the rights of the parties with 
regard to all or any of the matters in controversy 
in the suit and may be either prelimlnury or final. 

Although the hnding by the trial Court 
is conclusive as regards that Court on the 
question whether the plaintiffs could main- 
tain thesuit for partial pre-emption, ibcannot 
be said that there is any formal expression 
of that adjudication. It amounts to a pure 
finding as regards the maintainability of the 
suit bub does not determine bl^e suit itself 
inasmuch as, apart from other issues relat- 
ing to facta, the issues about jurisdiction, 
custom forbidding pre emption and estoppel 
are still to be disposed of. Where a preli- 
minary point raised in defence in a suit may 
possibly be decided against the plaintiffs 
and may terminate in dismissal of the suit 
on that point alone, the adjudication would 
no doubt amount to a formal expression 
conclusively determining the rights of the 
parties, hut whore such an adjudication 
does not put an end to the suit, no right 
of appeal against sucli an adjudication will 
come into existence as the adjudication 
does not amount to a decree as defined in 
Section 2 (2), Civil P. C. To hold otherwise 
would load to reductio ad ahsurdum and 
would enable every finding on every issue 
arrived at by a trial Court to bo assailed by- 
way of appeal to the higher Court irrespec- 
tivo of the fact whether there was a decree 
or not. Order 14, R. 2 . Civil P. C., permits 
a trial Court to record its finding on issues 
of law first if in its opinion the suit can be 
disposed of on those issues without going 
into the issues of fact arising in the case. 
If the decision of the Court on the issues of 
law results in the defendant’s favour the 
plaintiff’s suit must stand dismissed and the 
trial Court need not proceed bo determine 
the issues of fact. In that case the decision 
having resulted in a decree will be appeal- 
able under 8. 96, Civil P. 0. Bub where the 
decision of the preliminary issues is in 
favour of the plaintiff, no decree follows and 
the suit must proceed for the settlement of 
other issues in the case. A Fall Bench of the 
Bombay High Court in SO Bom SSo' hold 
that a decision in favour of the plaintiff 
upon a preliminary issue that the Court had 
jurisdiction to try the suit did not amount 
to a preliminary decree attracting the pro- 

1. ('14) 1 A I R 1914 Bom 149 ; 26 I C 685 : 80 
Bom 889 : 16 Bom L R 964 (F B), Chanmal- 
■wami Budraawaml ▼. Oaogadharappa, 


visions of S. 97, Civil P. C., and no appeal 
lay. Reference has been made on behalf of 
the appellants to the following decisions : 
A I R 1933 ALL 473,' A I R 1938 ALL 557,* 
AIR 1931 Mad 471,* AIR 1928 Rang 132* 
and AIR 1934 Oudh 307.® 


The decision in A I R 1933 all 478* is 
clearly inapplicable to the facts of the pre- 
sent case. That was a case in which the 
lower Court bad decreed the suit holding 
that the entire consideration of the dead 
was borrowed either for payment of ante- 
cedent debts or for legal necessity. In first 
appeal against the decree two learned Judges 
differed as regards the amount which would 
be allowed on the ground of necessity or 
payment of antecedent debts. Upon this 
difference of opinion on the question whe- 
ther the decree appealed from should be 
varied so far as the Judges composing the 
Bench agreed that it should be varied and 
the appeal dismissed as regards the rest, or 
whether the appeal should be dismissed in 
toto, the learned Judges after referring to 
the definition of the word "decree" in S. 2 (2) 
and 9 . 9S, Civil P. C., observed : 

If there are several matters id cODtroversj id 
suit tbo formil expressioo of adjudication as re* 
^'irds each of those matters Is a dooree so that io 
that seoso adjudication as regards efer; item io 
dispute between the parties is a decree. 


This decision, therefore, does not help 
he appellants in so far as the point arising 
leforo us is concerned. 

The case in A I R 1933 ALL 557* is al- 
ogether a different case. All that was held 
3 that case was that where a Court bad set 
side an award and superseded an arbitra- 
ion and proceeded with the suit, the Court 
ould nob be considered to have decided the 
ase under S. 115, Civil P. C., and no revision 
ly against that order. 

In A I R 1931 Mad 471* it was held that 
rhere a Court, even though it does not 
inform to the form of a final decree, con- 
iusively determines the rights of the par- 
es with regard to cont roversial matters in 

rrasil^/Tl Rlosa All 473 : 160 I 0 262 / 

Ml 672 : 1933 A L J 1425, Hatftkh Narain Slngn 

OabhftD. .iVM V t * 

.(’88) 26 A I R 1938 All 557 : ITMC gBl • 

[ L R (1938) All 806 : 1938 A L J 818 (P W, 

loviod Das V. Mt. Indrawatl. . Ki 

. (’81) 18 A I R 1931 Mad 471 : 132 I C 654 .54 

Mad 837 : 60 M L J 167, Adloarayana v. Nara 
i?a I R 1928 Bang = *10 I 0 386 : 6 

j Luck 701 ; 11 O w N 606. Mohammad Sadlq 
ku Kh*o V. Fakhc Jahan Begum. 
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suit, but describes its decision as "decretal 
order" it nevertheless is a decree, the pro. 
per remedy over which is by way of appeal 
and not by revision. In that case a decree 
had been made by the Coart settling a 
scheme for the proper management of the 
temple and its property. There was also a 
direction that either tbe plaintiffs or the 
defendants should apply for the appoint- 
ment of the Commissioner to go into tbe 
accounts as between tbe defendants and tbe 
temple and the trustees were to take pos- 
session of tbe temple property only on pay. 
ment to defendant 1 tbe amount found due 
to him by the Commissioner. In pursuance 
of that decree, the Court ordered that the 
defendants were to pay certain moneys to 
the trustees of the temple and execute tbe 
decree on payment of proper court, fee. 
Defendant l filed a civil revision against the 
order of the trial Court. It was held that 
the decision of the Court was a decree as 
contemplated in s. 2, Civil P. 0., and that 
an appeal should have been filed and that 
no revision lay. 

The decision in A i B 192S Bang 132® is 
equally inapplicable. There a suit claiming 
a right of pre emption was dismissed on tbe 
ground that the right of pre emption could 
not be claimed under tbe Mabomedan law 
in Burma. The High Court in appeal held 
in 1025 that the right of pre emption existed, 
and remanded the case. The case was even- 
tually decreed on the merits in favour of 
the plaintiff after the remand and the 
appeal against it was also dismissed in 1927 . 
The defendant filed an application for leave 
to appeal not only on the points decided in 
1927 but also on the point decided in 1925. 
It was held that it was not competent for 
the applicant to challenge the correctness 
of the order of 1925 and that leave to appeal 
on that ground could not be given. In air 
1934 oudh 307® the plaintiffs brought a suit 
for contribution against the taluqdari estate 
of tbe defendant and the Court gave a find- 
ing that the plaintiffs were entitled to con- 
tribution against the defendant but the 
amount was not determined. It was held 
that the finding amounted technically to a 
preliminary decree and the appeal was com- 
potent from it under 8. 96. Civil P. C. The 
learned Judges said that tbe Subordinate 
Judge gave bis findings on all 2 i issues 
in favour of the plaintiffs, and the only 
thing that remained was the determination 
of the respective valuations of the taluqdari 
and non.taluqdari property and the sum of 

money for which the decree will be made 
1941 0/76 A 76 


iu favour of the plaiutiffs against tbe defen- 
dant. They also observed that 
SO (ar as bis rights and liabliitios are coDc^raodi 
they have all been adjudicated upon in tbe judg- 
moDt» and wbat remains, as we have already 
stated, is merely to find out tbe arithmetical figure 
to tbe amount of which a decree should bo made 
in favour of the plaintifisand against thedefendant 
in respect of the liability of the taluqdari estate. 

All substantial and essential matters in 
controversy in that suit had been conclu- 
sively determined while the same cannot ba 
said in the case before us. This decision 
does not therefore advance the case of the 
appellants at all. We accordingly hold that 
no appeal lay against the finding arrived at 
by the trial Court and the appeal was 
rightly rejected by the lower appellate 
Court as being not maintainable. We there- 
fore dismiss the appeal with costs. 

O.n./r.k. Appeal dismissed. 
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Ghdlam IIasan and Agarwal .JJ. 

Babu Bar Narain Kapur 

Plaintiff — Appellant 

V. 


Babu Ham Stuarup Nigam and another 
— Defendants — Bespondeyits. 

Second Appeal No. 340 of 1940, Decided on 9th 
May 1941, against decree of DUt. Judeo, Lucknow 
D/. 13tb August 1910, ' 

(a) Contract Act (1872), S. 23 — Under S. 23 
agreement is void when entire consideration or 
portion thereol is agreement not to prosecute 
or to drop pending prosecution — This applies 
equally to case of guarantee — No portion of 
consideration traceable to agreement not to 
prosecute criminally or to withdraw pending 
prosecution — Surely cannot escape liability on 
ground of unlawful consideration — Motive and 
consideration are distinct— Pre-existing liability 
of debtor sole consideration for security given— 
Transaction is protected even if security be 
given with motive of being saved from risk of 
criminal prosecution. 

Under 8. 23 an agreement is void If the entire 
consideration or a portion thereof was the aeree- 

a prosecution 

which had already been started. This applies 
^ually to the case of a guarantee but whore no 
portion of the consideration can be traced to an 
agr«raent not to prosecute criminally or not to 
withdraw a ponding criminal prosecution, the 
of liability on the ground 

dLun^ti consideration. There is a clLr cut 
distinction tetween the motive prompting an act 

of tht II the pre existing liability 

^the debtor WHS the solo consideration for the 

transaction will bo 
VT ^ 8»Ton with the motive of 

being toved from the r sk of a criminal prosecu- 
tion. Though tho motive of the execution of a 
document may be the withdrawal of a non com 
^undablo criminal case, the consideration oT^?n 
enforceable pre-oxiatmg liability Is quite leoa^ 
Cau law reviewed. (l* 596 C 2 ; p 597 C l oj 
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(b) Civil P. C. (1908), S. 107 — Decree against 
debtor and surety — Appeal by surety alone — . 
Decree cannot be set aside against non«appeal- 
ing debtor. 

Where a decree is passed against the principal 
debtor and the surety and the principal debtor 
acquiesces in the decree against him but the surety 
alone appeals, the appellate Court has no power to 
set aside the decree against the non-appealing 
principal debtor, (P 608 0 1] 

Niamai Ullah and R. N. Shukla — 

for Appellant. 

L. S. ilisra — for Respondent 1, 

Judgment. — This is a plaintiff’s second 
appeal arising out ol a suit for recovery 
of Rs. 2000 principal and Rs. 170 interest 
brought against the two defendants-respon. 
dents. Babu Manohar Lai, defendant 1 , was 
sued as the debtor while Babu Ram Sarup 
Nigam, defendant 2, was sued as a surety 
for the former. The plaintiff is Government 
treasurer in Lucknow, Rao Bareli and Sita- 
pur districts and also in the Chief Court of 
Oudh at Lucknow. He manages the trea- 
suries at these places through his agents 
and servants, and ho himself supervises the 
management. The plaintiff is responsible to 
the Government for all moneys coming into 
the treasuries and is liable for all losses 
under the terms of his agreement (Ex. 12). 
Babu Manohar Lai, defendant 1 , was em- 
ployed as his agent in charge of the treasury 
work at the Sadar Treasury, Lucknow, 
attached to the Colloctorate, with a number 
of other persons working under him as his 
subordinates. The Lucknow treasury is a 
banking treasury and the cash belonging to 
it is kept in the Im{)erial Bank of India, 
Lucknow Branch, and only a small sum of 
money necessary for payment of pensions 
and other miscellaneous requirements is 
kept in the treasury. The treasury has two 
chambers, known as single lock and double 
lock, and the treasury officer and the trea- 
surer are in charge of the whole treasury. 
They are responsible for all that is kept in 
the double lock and they put their own 
separate locks on it. It is not denied that 
the plaintiff’s security as treasurer is Rs. 
80,000 and any amount exceeding that secu- 
rity is to be kept in the double look for 
which there is a remittance box placed in 
the double lock. The plaintiff’s case was 
that Babu Manohar Lai was his agent in 
the Government treasury at Lucknow and 
was responsible for all moneys coming into 
the treasury and for any tosses which may 
arise. Shankar Nath is a stamp vendor, who 
was employed under defendant 1 and used 
to officiate for him during bis absence on 
leave. 


On 20fch August 1937, the treasury officer 
at Lucknow discovered a shortage in the 
cash balance to the extent of Rs. 2000. Babu 
Manohar Lai was on leave on 20tb Augoat 
1937 and Shankar Nath was working for him 
on that date. The treasury officer informed 
the plaintiff of the said shortage. Baba 
Manohar Lai, being questioned by the plain, 
tiff to pay the money forthwith, asked for 
time to enable him to arrange the money or 
realize the same from Shankar Nath, who 
according to him bad actually embezzled 
the money. Babu Mauobar Lai told the 
plaintiff that on I7th August 1937, Shankar 
Nath had told him that the treasury officer 
had ordered that Rs, 2000 should be placed 
in the double lock, that be took this money 
from the rokaria and banded it over to 
Shankar Nath, who either embezzled it or 
forgot to place it in the double lock. The 
plaintiff agreed to give Babu Manohar Lai 
time for payment up to 28rd August 1937, 
provided some responsible person stood 
surety for him. Babu Ram Swarup Nigam, 
who is the materual uncle of Babu Manohar 
Lai, agreed to stand as surety for him and 
promised to pay the plaintiff a sum of Rs. 
2000 in case Babu Manohar Lai failed to 
pay till 23rd August 1937. Exhibits l and 2 
were executed by Manohar Lai and Eam 
Swarup Nigam acknowledging the liability 
to pay the sum of Rs. 2000 under the circum- 
stances stated above. The plaintiff there- 
upon deposited the sum of Rs. 2000 on 20th 
August 1937, in the Government treasury. 
Both Babu Manohar Lai and Shankar Nath 
were prosecuted on a charge of embezzle- 
ment, but they wore acquitted by the Ses- 
sions Court upon the verdict of the jury 
being in their favour. The plaintiff therefore 
prayed for a decree for Rs. 2170 inoludmg 
interest as against both the defendants. ^ 
Both the defendants denied the claim. 
They filed separate written statements but 
their defence is substantially the same. 
Several pleas were raised in defence with 
which we are no longer concerned in the 
present appeal. The only material defence 
which now survives for discussion is wbe- 

ther the agreement evidenced by Bxs.i 

and 2 was void and inoperative. 

Civil Judge decreed the suit for Rs. ifiW 
against both the defendants with tfe con 

aftion that the plaiatiff will first r»tee h« 
dues from dofenaant 1 and whoa he lads » 

rooovor the aame ho wUl ‘If b “ w 

againat defendant 5. The amenet of 
was rednoed to Rs. 1600 on to 
the plaintiff held o eum of R0. aoo os 
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seoarity from defendaot l. The learoed Civil 
Judge hold that the agreements embodied 
in ESB. 1 and 2 are not void on the ground 
that their consideration was unlawful with, 
in the meaning of S. 33 , Contract Act. lie 
observed that these documents were not 
obtained to stifle prosecution and were 
therefore not unenforceable. Babu Manohar 
Lai acquiesced in the decree and did not 
appeal. Babu Bam Swarup Nigam alone 
appealed and the learned District Judge 
allowed bis appeal and set aside the decree 
passed against him. In the operative portion 

of the judgment be said ; 

1 therofore allow this appeal and set aside the 
decree of the lower Court. Appellant will get hU 
costs in both Courts. 


Apparently bis intention was to set aside 
the decree in so far as it was against Babu 
Ram Swarup Nigam, the appellant before 
him, and there was no question of disturb- 
ing the decree passed against Babu Manohar 
Lai, who had preferred no appeal. The 
order however shows that the decree of the 
lower Court was set aside in its entirety. 
Wo shall advert to this asiioot of the matter 
later in our judgment. The learned District 
Judge held that Babu Ram Swarup Nigam 
was not liable as a surety under Ex. 2 exe- 
cuted by him because in his opinion it was 
executed for the purpose of stifling prosecu- 
tion and was therofore not euforcoablo under 
S. 23 , Contract Act. The plaintiff challenges 
the decree of the lo-arnod District Judge by 
way of this second appeal. It has been con- 
tended on behalf of the appellant that tl^o 
decision of the learned District Judge is 
legally unsustainable inasmuch as he did 
not direct his attention to a material part 
of the defence contained in the pleadings 
which had great bearing upon the alleged 
illegality of the transaction and further that 
ho failed to draw a distinction between a 
consideration for the contract which was 
unlawful and the motive inducing the con- 
tract. Reference has been made in this con- 
nexion to para. 2 C of the written statement 
fllod by defendant i. The relevant portion 
is as follows : 


Ultimately It wae agreed that the anawerint 
defendant would deposit tbo sum in the troasurj 
on the next opening data eo as to avoid any troubli 
anu that the plaioUQ would thereafter look \nU 
the whole raatler and (If Shankar Nath was founc 
liable) ho would got the money returned to th« 
answering defendant, and the matter would not b( 
brought to the Dotloe of the authorities, and ther. 
would bo DO prosoooiioQ. 


Defendant 2 in para. 18 of his written 
statement makes a similar assertion and 
states that it was agreed between the plain- 


tifl and defendant l that the question, who. 
ther defendant 1 was liable or Shankar Nath, 
will be decided privately afterwards, but the 
amount of shortage should be replaced so 
that the matter may not come to the notice 
of the authorities. In para. 22 it is stated 
that the undertaking given by defendant 2 
was without consideration and in any case 
for an unlawful object of consideration or 
for a consideration which failed. It is per- 
fectly clear from the defence referred to 
above, that the liability of defendant 1 or 
Shankar Nath in the matter was, according 
to the arrangement arrived at between the 
parties, to be determined subsequently upon 
proper enquiries being made for that pur- 
pose. This shows that upon the defendants’ 
own showing tbo plaintiff was absolutely 
uncertain as to which of tbo two had om. 
bezxled the money and was criminally 
liable. The learned District Judge slurred 
over this defence and did not attach to it the 
importance which it deserved. Ho concen- 
trated his attontiou upon the other defence 
whether the consideration was unlawful 
and in arriving at a fiudiug upon that point 
he committed the irregularity of not giving 
any weight to the other defence and the 
evidence relating thereto. He relied upon 
the circumstance that defendant 2 could not 
havo had any motive in undertaking his lia. 
bility as a surety except to save bis nephew 
from a criminal prosecution. He accepted 
the evidence, which he was entitled to do, 
of Mashuq AH (d. w. g) and Ram Swarup 
Nigam (d. w. 8) and recorded his fluding iu 
the following words: 

In my opioion there are very strongest reasons 
(or thinklDg that the document und oDdorbcmont 
were executed (orthe purpose of stiflingprosecutlon 
quite apart from this ovideoce and I have not the 
slightest difficulty in bolioving these witnesses. 

D. W. C admitted that he did not hear 
Har Narain Kapoor dictating to Manohar 
Lai and Ram Swarup Nigam that there 
would be no prosecution of Manohar Lai if 
the money was paid. Ho also stated that 
he did not recollect if either Manohar Lai 
or Ram Swarup Nigam suggested to Ear 
Narain Kapoor to get something about the 
prosecution meutioned in the writing. Babu 
Ram Swarup wrote that he was becoming 
surety of the money payable by Manohar 
Lai. Defendant 2 as D. W. 6 stated that be 
endorsed the writing of Manohar Lai on 
the clear understanding between himself 
and Har Narain Kapoor that Manohar Lai 
will not be prosecuted and that Har Narain 
will also try to find out the person respon- 
Bible for the loss as promised by him. Ho 
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endorsed the writing of Manohar Lai as 
surety merely to save Manohar Lai from 
criminal prosecution and also to save his 
honour and the honour of Manohar Lai. 
Turning to the two documents (Exs. 1 and 
2 ), it appears that the first one was addressed 
to the plaintiff by defendant 1 and merely 
stated that the latter, as agent to the 
treasurer, will deposit Rs. 2000 which was in 
dispute, on 23rd August 1937, for which he 
admitted that he was liable. Exhibit 2 , which 
was written by defendant 2, ran thus : 

1 shall bo responsible for the moae; Rs. 2000 
(Rupees two thousaad only) in case of Manohar 
Lai's failure to pay the money on 23rd August 1937. 

Accepting the evidence, which was believ- 
ed by the learned District Judge, and taking 
into consideration the writings (exs. 1 and 2 ) 
we are unable to uphold the finding of the 
learned District Judge that Ex. 2 was exe- 
cuted for a consideration which was unlaw- 
ful within the meaning of s. 23, Contract 
Act. The learned District .Judge was largely 
influenced in arriving at his finding by the 
fact that there could be no motive for the 
undertaking on the part of defendant 2 
other than his anxiety to save his nephew 
from prosecution and therefore the consi- 
deration of Ex. 2 must be regarded as being 
due to the promise of the plaintiff to forbear 
to prosecute defendant l. Section 127, Con- 
tract Act, lays down : 

Anything dono, or any promiso made, for the 
bcQcSt of the principal debtor may be a suflicienb 
cousidcrution to the surety forgiving thoguaranteo. 

From the facts found in this case, it seems 
to us clear that the consideration for Exs. 1 
and 2 was the discharge of the liability, qua 
defendant 1, and the promiso to pay Rs. 2000 
in the treasury on the same day in so far 
as defendant 2 was concerned. The learned 
Judge remarks : 

It is true that Manohar Lai knew that the 
treasury otGcer had heard of the missing money, 
but it is quite possible that bo may still h.avo 
thought that the treasurer could get him out of 
trouble, 

The treasurer could not possibly have got 
the man out of trouble nor even the treasury 
officer, as the matter lay in the hands of 
the Deputy Commissioner. If therefore 
Manohar Lai was aware that the treasury 
officer had come to know of the loss of the 
money, it is difficult to see bow the plaintiff 
was able to hold forth a promise that he 
will not prosecute Manohar Lai. Defon- 
dant 2 apparently thought that there was a 
risk of prosecution of hia nephew Manohar 
Lai, that if the plaintiff fulfilled bis promise 
to deposit the sum of Rs. 2000 the same day 
into the treasury there was a reasonable 


V. Ram Swarup 


A. I. B. 


prospect of his being saved from the criminal 
prosecution. There is no doubt that he was 
clearly interested in saving his honour and 
the honour of his nephew, as he admits in 
his deposition, and it is only reasonable to 
assume that he agreed to undertake the 
liability to indemnify the plaintiff if the 
latter deposited the money the same day. 
The promise made or undertaking given by 
the plaintiff to pay Rs. 2000 on the critical 
day, namely 20th August 1937, wag a sufficient 
consideration within the meaning of s. 127 , 
Contract Act, for the execution of Exs. 1 and 
2 . There can be no doubt that Manohar Lai 
was liable to reimburse the plaintiff for the 
loss of Rs. 2000 by reason of his position 
as his agonb. There was therefore a pre- 
existing civil liability on the part of Babu 
Manohar Lai. There was at the same time 
the risk of a possible prosecution. The plain, 
tiff was primarily responsible to make good 
the loss but he was not bound to do so on 
the same day. lie may well have obtained 
time to pay up the shortage and the fact 
that be did actually pay ou the same day 
clearly indicates that he did so on account 
of the acknowledgment of liability by Babu 
Manohar Lai and the uudertaking of bis 
UDcle Babu Ram Swarup Nigam. It caunot 
be said therefore that the consideration of 
Exs. 1 and 2 was the forbearance on the part 
of the plaintiff to prosecute Babu Manohar 
Lai, though the evidence establishes that 
the motive which impelled Ram Swarup 
Nigam to stand as surety for his nephew 
Manohar Lai was none other than that of 
saving him from the risk of prosecution. 
There is a clear-cut distinction between tbe 
motive prompting an act and a considera. 
tion. This has been recognized in a number 


of judicial decisions of which tbe following 
may be referred to : AIR 1927 Lah 530,* 
A I R 1929 Lah 6G1,® 53 Cal 51* and A I R 1922 
Pat 502.* 

In the first of these oases the learned 


fudge held that where the withdrawal of 
ihe complaint is due to tbe debtor having 
jxecuted a promissory note in favour of tbe 
ireditor, but such withdrawal is not the 
lonsideration of the promissory note and 
he liability is not made contingent upon 

. 14 AIR 1927 Lah 680 : 103 I 0 144 ; 98 

P L R 888, Shantl Sarup v. Lai Chand. 

;. ('29) 16 AIR 1929 Lab 664 : 117 I 0 74 .80 
P L R 446, Tek Chand v. Harjaa Kai Arjan Dm- 
;. ('26) 18 AIR 1926 Cal 59 : 89 10 2M : 53 Cal 
51 : 42 C L J 90 r 99 OWN 026, Dwijendra 
Nath V. Ooplram Goblndaram. 

. ('29) 9 AIR 1929 Pat 502 : 70 I C 295 . 1 P»* 
164, Adhikanda 9abu t. Jogi Sahu. 
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the complaint being dismissed or withdrawn, 
the promissory note is not invalid. Though 
the motive of the execution of the document 
may be the withdrawal of a non. compound* 
able criminal case, the consideration is quite 
jlegal provided there is an enforceable pre- 
-existing liability. In the Patna case it was 
observed that the distinction between the 
motive for coming to an agreement and the 
actual consideration for the agreement must 
be kept carefully in view and this care must 
be particularly exercised in a case where 
there is a civil liability already existing 
which is discharged or remitted by the 
agreement. In A I R 1037 Mad 223® it was held 
that in order to prove that the consideration 
of a promissory note is illegal the Court 
must be satisded that the promissory note 
was given in pursuance of an agreement to 
stifle prosecution. The mere possibility of a 
talk of criminal proceedings at some stage 
or another will not make the transaction 
illegal. Further, it is not a principle of law 
that whenever a third person undertakes 
the liability of another person in whom he 
is interested, the third person’s promise is 
either without consideration or vitiated by 
illegality. In 28 ALL 718,® it was held that 
where a bona fide debt exists and whore the 
transactions between the parties involve a 
civil liability as well as possibly a criminal 
act, a promissory note given by the debtor 
to a third party ns security for the debt 
constitutes a valid agreement. 

Learned counsel on behalf of Babu Ram 
Swarup Nigam has referred to 57 I A 117= 
AIR 1930 P c 100^ in support of his conten- 
tion that the consideration of an agreement 
is unlawful within the moaning of S. 23, 
Contract Act, irrespective of the fact that 
tlj6 prosecution in law has been started or 
not. This proposition is not open to question. 
Their Lordships of the Judicial Committee 
in that case observed that the real question 
arising before them in that case was whe- 
ther any part of the consideration of the 
roforonco or the ekrarnama was unlawful, 
and not whether any prosecution within 
the meaning of the Criminal Procedure 
Code had boon started or dropped. Their 
Lordships proceeded to say that if it was 
an implied term of the reference or the 

5. ('37) 24 AIR 1937 Mad 223 : 109 1 0 436 : 
(1937) 1 M L J 414, L&kshniaDaswaray v. Nara- 
slmha Rao. 

6. COG) 28 All 718 : 3 A L J 603 : 190G AWN 
212. Jui Kumar v. Oaurl Nath. 

7. ('30) 17 AIR 1930 P C 100 : 123 I C 187 : 67 
Cal 1302 : 57 I A 117 (PO), Kamini Kumar Daau 
V. Birendra Nath Baeu. 


ekrarnama that the complaint would not he 
proceeded with, then in their Lordships’ 
opinion tho consideration of the reference 
or the ekrarnama as the case may bo, is un- 
lawful, and tho award or the ekrarnama was 
invalid, quite irrespective of the fact whe- 
ther any prosecution in law had been started. 

Tho decision of a single Judge on the 
original side in li Bom 5GC® does not help 
the respondents’ case, There it was defi- 
nitely held that as a consideration for the 
guarantee the creditors were to abstain 
from taking criminal proceedings against the 
debtor for 15 days, and by implication were 
to abstain from taking such proceedings 
altogether if the said debts were paid with- 
in that time. In these circumstances it was 
hold that tho guarantee could not he en- 
forced by the creditors. Reference has also 
been made by the learned counsel on behalf 
of the defendant. respondent to A I R 1939 
cal 840,® A I R 1910 Cal 337'® and 57 Bom 
C78." In the first case, A I R 1933 Cal 810,® it 
was clearly found that a part at least of the 
consideration for entering into the ekrar. 
nama was tho witlidrawal of tho criminal 
proceeding that was clearly started. After 
referring to a number of decisions it was 
observed by Mukherjea J. that: 

Tbo pofUioD, in my opinion, is that if the pro- 
oxistiog liability of the debtor wus tbo solo cod- 
sidoration for the security which ho gives, tbo 
transaction will L>e protected, oven if it wero givou 
under throat of criminal proceedings) but if tbo 
dropping of prosecution was also a matter of 
bargain between tho parties, and constituted apart 
of the consideration apart from the pro existing 
debt, the security cannot bo enforced In law. 

A similar principle was enunciated in 
A 1 R 1910 cal 337*® and 57 Bom G78." The- 
principle deducible from these cases is that' 
an agreement is void under s. 23, Contract- 
Act, if tho entire consideration or a portion 
thereof was the agreement not to prosecuto 
or to drop a prosecution which bad already- 
been started. This will apply equally to the 
case of a guarantee but where no portion of 
tbo consideration can be traced to an agree- 
ment not to prosecute criminally or not to 
withdraw a pending criminal prosecution,' 
the surety cannot escape tho liability on 
the ground of an unlawful consideration. ^ 

8. ('87) 11 Bom 5G6, Kosaowji Tulsidas v. Hur- 
jivan Mulji. 

9. (’38) 25 A I R 1933 Cal 810; 179 I C 210; 43 
OWN 147,8udbindra Kuraar v. Qauosh Chandra 

10. ('40) 27 A I R 1940 Cal 337: 190 I 0295: 1 LR 
(1940) I Cal 372: 71 C L J 215: 44 0 W N 304, 
Sriah Chandra Nandy v, Supravat Chandra. 

11. (’33) 20 A I R 1933 Bom 413: 147 I G 109G- 
67 Bom C78: 36 Bom L R 860, Sayamraa v’ 
ruoameband Raicbaad. 


598 Oadh 


Ram Gopal v. Ram Shankar 


Having given our best consideration to 
this case, we are of opinion that the 6nding 
of the learned District Judge is vitiated by 
an error of law and must be set aside. It 
may be mentioned that the learned District 
Judge was in any case wrong in setting 
aside the entire decree in so far as defen- 
■dant 1 was concerned. As we have arrived 
at the conclusion that bis judgment and 
decree should bo set aside altogether it is 
unnecessary to pursue this point any fur- 
ther. The result is that wo set aside the 
judgment and decree of the lower appellate 
Court, allow the appeal with costs and re- 
store the judgment and decree of the trial 
Court. 

G.N./r.k. Appeal allowed. 


(28) A. I. R. 1941 Oudh 598 
Thomas C. J. and Agarwal J. 

Ft. Ram Gopal— Plaintif f ~ Appellant 

V. 

Ft. Ram Shankar and others 

Defendants — Respondents. 

Misc. Appoil No. 18 of 1938. Docldod on 25th 
August 1941, against order of Civil Judge, Luck- 
now, D/. 1.5th November 1937. 

(a) Civil P. C. fl908), S. 104 (c), Sch. 2. 

Para. 16 and O. 43, R. 1 (m) — Court directing 
office to make necessary adjustments in awrard 
as agreed to by parties -- Objection to amend- 
ment made by office — Order deciding objection 
is not open to appeal or revision Proper re- 

medy is appeal from decree. 

Whero iho Court directs tho ofTice to make the 
necessary adjuslmeDts in the award as agreed to by 
the parties and an objection is taken to thoameod- 
ments made by the offico, the order deciding tho 
objection is not open to appeal and being an inter- 
locutory order is not open to revision as well. Tho 
proper remedy for tho party aggrieved is to appeal 
from the decree. [p 599 (j 

(b) Civil P, C. (1908), S. 115 — High Court 
does not interfere with interlocutory order or 
when remedy by way of appeal is open. 

The High Court does not interfere in revision 
with an interlocutory order and also when a patty 
coming up in revision has a remedy by way of 
appeal- [P 509 Cl] 

R. B. Lai — for Appellant. 

IlarisJi Chandra — for Respondents 1 to 6. 

Judgment. — This mlscollaDoous appeal 
arises out of the following oiroumatances : 
The appellant, Pandit Ram Gopal, brought 
a suit for partition of the family property, 
moveable and immovable, against his bro- 
thers Ram Das, Ram Shankar and Parsho- 
tarn Das. Ram Shankar and Parshotam Das 
are respondents in this appeal. Ram Das 
died during the pendency of the suit and is 
I’eprosented by his sons, respondents 3 to 6. 


A. I. B. 

The case was referred to arbitration and 
the arbitrator filed his award on I5bh April 
1937, and ten days time was allowed to the 
parties to file objections. Objections were 
filed by the plaintiff. On I2bh July 1937, the 
parties made a statement before the Court 
that the award of the arbitrator may be 
modified in some respects. This was follow- 
0(1 by an order of the Court which is ; 

The award is modified in the above terms as 
agreed between the parties. Lot a decree be pre- 
pared in terms of tho award as modified by the 
consent of tho parties. The necessary adjustment 
will bo made in the award by the offico and will be 
shown to the counsel of tho parties. 

The office made some modifications in 
the award and the csounsel for the parties 
were informed of it. The plaintiff filed ob- 
jections to the modifications made in the 
award. Those objections were disposed of 
by the learned civil Judge on I5bh Novenober 
1937. He has wrongly stated in bis order 
that the application before him was for the 
amendment of a decree prepared on the 
basis of an award. No decree bad actually 
been prepared when this order was passed. 
The decree was actually signed by the pre- 
siding officer on 10th February 1938. The 
learned civil Judge held that the decree 
prepared by the office 00 the basis of the 
modified award, agreed by the parties was io 
bis opinion perfectly correct. He probably 
meant that the modifications made in the 
award were properly made. The plaintiff has 
come up iu appeal, and has also prayed that 
if an appeal does not lie, bis memorandum 
of appeal may be treated as an application 
for rovision. 

A preliminary objection has been taken 
that neither an appeal nor a rovision lies. 
The appellant has described the appeal to 
bo under S. 104 ( 0 ) and Sch. 2, Para. 1C, Civil 
P. C., from the order dated I6th November 
1937, read with order dated 12tb July 1997. 
Tho order dated 12 th July 1037 is a decree. 
The decree was actually prepared by the 
office later on and was signed by the pre- 
siding officer on 10th February 1938. The 
appellant has not appealed from that decree. 

It is prayed before us that this appeal may 
be treated as an appeal from that decree. 

We see no reason to do it. Tho oppellant 
chose to appeal from an order and we so® 
no reason why we should allow him to 
change bis position after about throe and a 
halt years. Tho oppellant contends that be 
is entitled to appeal under s. 104, ol. ( 0 ) which 
provides for an appeal from on order modi- 
fying or correcting an award. The order 
dated 15th November 1987, is not in our opi- 
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nion an order moditying or correcting an 
award. It is only an order deciding an ob. 
jection made by the plaintiff to the amend, 
meat of the award made by the office. The 
order of 12th July directing that necessary 
adjustment be made in the award might 
have been an order correcting or modifying 
an award had it been passed separately 
from the order directing that a decree bo 
prepared in terms of the award. Reliance is 
also placed on Para. IG (2) of Sch. 2, Civil 
P. C. It provides that upon the judgment 
pronounced a decree shall follow, and no 
appeal shall lie from such decree except in 
80 far as the decree is in excess of or not in 
accordance with the award. This also con. 
templates an appeal from a decree. 

It is also argued that the appeal might 
be treated as one under o. 43, R. i, cl. (m) 
which provides for an appeal from an order 
under R. 3 of O. 23, recording or refusing to 
record an agreement, compromise or satis- 
faction. We are of opinion that the order of 
Ifith November 1037, is not such an order. 
The Court had already recorded the agree- 
ment arrived at between the parties on I2th 
July 1037. We are of opinion that no appeal 
lies under any of the provisions relied on 
by the learned counsel for the appellant. 
We cannot treat the appeal as a revision 
ibeoauee tbo order of l&th November 1037 is 
only an interlocutory order. It only pro- 
vides that the amendment made by the 
office was correct. The appellant’s proper 
remedy was to appeal from the decree. This 
[Court does not interfere in revision with an 
‘interlocutory order and also when a party 
coming up in revision has a remedy by way 
of appeal. We hold that no appeal or revi- 
sion lies. We accordingly dismiss tbo appeal 
with costs. 

G.N./r.K. Appeal dismissed. 

(28) A. I. R. 1941 Oudh 899 

Thomas C. J. and Guulam Hasan J. 

Sarfaraz Ali and others — Accused 

Appellants 

V. 

Emperor. 

Criminal Appeal No. 171 of 1941, Decided on 
13lb August 1941, against order of Addl. Soss. 
Judge, Lucknow, D/- IGtb May 1941. 

(a) Criminal trial Evidence — Fact that 
witness was not mentioned In first information 
report Is not ground perseto reject his evidence. 

Tbo fact that the namo of tbo witness was not 
montioDed In the first information report is not a 
ground per se to reject his ovidonce if it shows that 


be was present on the spot and witnessed tbeoccur. 
reuce. CP ^^5 C 1] 

(b) Criminal trial — Evidence — Public Pro- 
secutor should examine in Sessions Court all 
witnesses mentioned in list submitted by com- 
mitting Magistrate — He cannot refuse to pro- 
duce witness on ground of bis having turned 
hostile. 

It is the duty of the Public Prosecutor to pro- 
duce and examine in the Sessions Court all the 
witnesses montioued in the list submitted by the 
committing Magistrate. The Public Prosecutor 
cannot refuse to produce or tender for cross-exa- 
mination a witness on tbo ground that be was de- 
clared hostile in tbo committing Magistrate's 
Court : (’15) 2 A I R 1915 Cal 545 and {’29) 16 
AIR 1929 Put 275. RcL on ; (’3C) 23 A I R 193G 
P 0 239, Expl. IG All 84 {F B) and (’32) 19 
AIR 1932 Cal 118. Not foil. ; (’84) 21 A I R1934 
All 908 and ('40) 27 A I R 1940 All 4G. Approved. 

(P COO 0 2 ; P G07 C 2) 

(c) Criminal P. C. (1898), S. 540 — Court's 
power and duly to examine witnesses — Wit- 
ness declared hostile in committing Magistrate's 
Court — Sessions Court should examine wit- 
ness under S. 540 even if Public Prosecutor is 
unwilling to examine him on ground of his be- 
ing hositk. 

Whatever tbo power of tbo Public Prosecutor to 
produce or withhold evidence, there is no doubt 
that the powerof tbo Court Is Deitbcrcircumscrlbcd 
nor fettered in any way to arrive at the truth in a 
criminal trial. Section 540 gives ample powers to 
tbo Court to examine any person as a witness, 
whoso ovidonce appears to it essential to the just 
decision of the case. (P 608 C 2] 

The witnesses mentioned in the list submitted 
by tbo committing Magistrate should be kept in 
attendance in tbo ^ssiona Court and tbo Sessions 
Judge should ozetciso his power under S. 640 and 
himself examine any witness who was declared 
hostile in the committing Magistrate’s Court even 
if the Public Prosecutor is unwilling to examine 
him oil the ground that be bad turned hostile : IG 
All 84 (F B) ; (’34) 21 A I R 1934 All 908 ; (’40) 27 
AIR 1940 All 46 ; (’32) 19 A I R 1932 Cal 118 and 
(’36) 23 AIR 1936 P C 289, /?«/. [P 608 0 2] 

(d) Criminal trial — Evidence — Hostile wit- 
ness — Murder case — Prosecution witness is 
not hostile merely because he stales that nothing 
was recovered from accused’s possession at 
time of his arrest. 

A witness lor tbo prosecution in a murder case 
produced in tho committing Magistrate's Court 
cannot bo characterized as untruthful and hostile 
merely because ho stated that oolbing was recover- 
ed from tho possession of tbo accused at the time 
of his arrest. [p co8 0 2] 

U. Q. Wal/ord — for Accused. 

Government Advocate for tbo Crown. 

Judgment. — This appeal arises out of 
a riot case, which has resulted iu the loss 
of three lives and grievous injuries to two 
of the victims of the assault on the luoroing 
of 3rd July 1940, at a dietauco of two miles 
from village Bhikampur, district Lucknow, 
at the junction of Kursi and Itaunja Roads .In 
order to understand fully the significance 
of the prosecution case it is necessary to 
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look at the background of the eventa which 
led up to the riot accompanied with mur- 
dera. Cliandrika Bakhsh Singh, the former 
taluqdar of Bhikampur estate, created a 
trust of his entire property with the excep. 
tion of two villages, Mahagawan and Narosa 
which he gifted to his wife Rani Dhiraj 
Kunwar (known as Bari Rani) and got 
mutation of names effected in her favour 
in his lifetime. Chandrika Bakhsh Singh 
died in Decembar 1936 leaving his only son, 
Kumud Pratap Narain Singh who succeed- 
ed to the estate left by him. Kumud Pratap 
Narain Singh was married to Rani Deoraj 
Kunwar (known as Chhoti Rani). After the 
death of the taluqdar, differences arose be. 
tween the Bari Rani and the Chhoti Rani 
over the possession of the two villages, which 
had been gifted to the Bari Rani by her 
husband and whose attempt to obtain pos. 
session of the same was successfully frus- 
trated by the Chhoti Rani. One ShiLab Rai 
was the manager and supporter of. the Bari 
Rani, who was alleged to ho carrying on 
with him. This conduct of the Bari Rani 
aroused indignation of her son Kumud Pratap 
Narain Singh and his wife, the Chhoti Rani, 
whodidnotapproveofthe retentionof Shitab 
Rai as the manager. Both the Ranis found 
a considerable number of supporters and 
adherents in carryingout their object. These 
supporters were mostly tlio servants or the 
tenants. It appears that on 28th April 1938, 
the nose of Shitab Rai was cut under some 
auspicious circumstances. The report (Ex. 15 ) 
made by Ajudhia Prasad, j^illadar of Bhi. 
khampur estate, on 28th April 1938, at police 
station Itaunja shows that Shitab Rai had 
been beaten by many persons of village 
Narosa and Mahagawan between 3 and 4 P, 3 \f. 
and that his nose had been cut off. No 
names of the assailants were mentioned in 
the report. A number of persons, including 
Sarfaraz Ali, Baqridi and Rameshwar, the 
alleged servants and supporters of the Chhoti 
Rani, were sent up to stand their trial in 
the Court of Session but they were all 
acquitted on 2Cbh October 1938, by the Ses- 
sions Judge. This incident is alleged to have 
led the Bari Rani to wreck vengeance against 
theChhoti Rani and her supporters, Sarfaraz 
Ali or Sarfaraz is an ordinary cultivator and 
a shopkeeper, who used to reside at Maba- 
gawan but has now shifted to Lucknow, 

The extent to which the feelings between 
th6 Bari Raoi aod th6 Cbhofci R&di woro 
strained will appear from the report of the 
Sub-Inspector of Itaunja (Ishwari Singh) 
made on aist November 1088, {vide Ex. 28). 


A. I.R. 


The Sub.Inspector stated in this report that 
Kumud Pratap Narain Singh had been 
missing from 5bb/6th May 1938. and since 
his disappearance the management of the 
estate bad gone from bad to worse. The 
estate was carried on by certain trustees, 
two of whom were the Raja Sahib of Dayya, 
district Allahabad, the son-in-law of the 

her manager. 

This Shitab Rai was also the manager of 
Chandrika Bakhsh Singh, the former taluq- 
dar. The report refers to the iUicit intimacy 
between the Bari Rani and Shitab Rai. The 
Bari Raoi bad shifted to Lucknow along 
with Shitab Rai after the latter’s nose had 
been cut off and began to live in Lucknow, 
rier son, Kumud Pratap Narain Singh, dis. 
appeared from this house between the night 
of 5th and Cth May 1938. The trust com. 
mittee appointed one Kunj Behari Lai as 
manager in place of Shitab Rai, but later 
appointed Mata Dayal. a son of one of the 
trustees, as manager. This appointment was 
not approved of by the Bari Rani and Shitab 
Rai. The two Ranis became independent 
and hostile to each other and wanted to take 
possession of Garhi Bhikbampur and made 
deliberate preparations to achieve that oh. 
ject. The Chhoti Rani succeeded in taking 
possession of Garbi Bhikbampur and pre- 
vented Bari Rani from reaching there. Mata 
Dayal, the manager, began to live with the 
Chotti Rani at Garhi Bhikbampur. The 
Bari Rani, with the help of certain members 
of tho trust, held a meeting and dismissed 
Mata Dayal and appointed another manager 
Bhagwan Bakbsb Singh as manager of the 
estate. This accentuated the differences be* 
tween the two Ranis and a spirit of anarchy 
prevailed in the estate. Each party tried to 
get an upper band in the management of 
the estate and began to get adherents. The 
Sub.Inspector, therefore, reported that there 
was an apprehension of a breach of the peace 
at any time and proceedings under S. 107, 
Criminal P. C., be taken against 11 persons 
belonging to tho party of tho first Rani and 
II persons belonging to the party of the 
second Rani. The two Ranis, with their 
managers Shitab Rai and Mata Dayal figure 
as first in the lists. Baqridi and Sarfaraz 
were also mentioned as persons belonging 
to tho party of tho Chhoti Rani, against 
whom action was sought. 

The Deputy Superintendent of Police, to 
whom this report was submitted, forwarded 
it to the Sub-Divisional Officer, Malibabad 
for favour of binding over the parties under 
8.107, Orimioal P. 0.. with the exception of 
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the two Bauis. It is not at all clear to us 
why the Deputy SuperiutendoDt of Police 
thought fit to except the two Hanis from 
the preventive action which the station 
officer bad recommended against them, par- 
ticularly in view of the fact that the entire 
responsibility for disturbance of the peace 
lay on their shoulders. We have examined 
the original record of the case and find that 
a notice under S. 112, Criminal P. C., was 
issued by the District Magistrate of Luck- 
now against the parties complained against, 
except the two l^nis, to show cause why 
they should not be required to execute a 
personal bond and produce two sureties to 
keep the peace for a period of one year. 
The notice does not bear any date. 

We find, however, that on 23rd February 
1939, an application was made by nine 
members of the Bari Rani's party in which 
it was stated that the taluqa of Bhikbampur 
had been attached for arrears of revenue 
and a zilladar bad been appointed by the 
authorities and there was, therefore, no 
longer any apprehension of a breach of the 
peace. The applicants asked that the notice 
may be discharged. The Sub-divisional 
Officer of Malihabad asked for a police re- 
port on .'iOtb March 1939; the station officer 
(Ishwari Singh) reported that he bad re- 
commended proceedings under S. 107, Cri- 
minal P. C., against the parties, as in bis 
opinion there was an apprehension of a 
breach of the peace and that the parties 
were now trying to contrive measures to 
got out of the clutches of the law. The 
report added that if the Court was satisfied 
that there was no further apprehension of 
a breach of the peace, he (the station oflicer) 
had no objection to the notice being die- 
charged. On 31st March 1939, the Sub-divi- 
sional Magistrate cancelled the notice on 
the ground that as the estate had been 
taken under the direct management of the 
district authorities, it was not necessary to 
bind the parties. He, however, added : 

8. O. who sill] opprehoods breach of the peace 
will report tbo grounds on which ho wants to have 
the purlies bound over. 

Wo cannot help expressing our regret at 
the unfortunate order passed by the Sub- 
divisional Magistrate cancelling the notice 
against the parties. In the first place, we 
think there was absolutely no reason for 
making an exception in favour of the two 
Ranis as regards the advisability of taking 
action against them under S. 107 , Criminal 
P. C. As a matter of fact, in the interests of 
the peace and good administration, it was 


highly desirable that action should have 
been taken against the two Ranis under the 
preventive powers vested in the Magistracy. 
Again, there was no justification whatever 
for dropping the proceedings against the 
active adherents of the two Ranis, who had 
done everything to stir trouble and create 
a situation which was fraught with conse- 
quences dangerous to peace. We are led to 
make these remarks because we feel that 
had preventive measures been adopted 
against tbo two Ranis and their supporters 
at the proper time, the present unfortunate 
riot and murderous assault would have 
easily been prevented. 

We now pass on to another stage of the 
case. On 20th October 1939, Sarfaraz made a 
report (Ex. 8) at the police station of Itaunja 
against certain employees of the Bhikham- 
pur estate, including Baqridi and Babu 
Ram, under 9. 42G/60G, Penal Code. In this 
report Sarfaraz stated that he bad planted 
a grove in Mahagawan on a hand granted to 
him by Chandrika Bakhsb Singh, the de- 
ceased taluqdar. A servant of the Chhobi 
Rani had demanded nazrana from him for 
the grove which he had planted and ho 
refused to pay. Upon this, the report alleged, 
tbo accused uprooted his mango trees, The 
accused also wont to his shop, threw away 
his articles and threatened him with dire 
consequences. This report was followed by 
a complaint (Fx. 20 ) made by Sarfaraz on 
27th October 1939, against 12 persons, includ- 
ing the Chhoti Rani, her manager Mat.a 
Dayal, Babu Ram and Baqridi. In this 
complaint ho referred to the uprooting of 
his trees and the looting of his grain, milk 
and kboya shop. Sarfaraz admitted that he 
was tenant and riyaya of the Bari Rani. 
Ho stated that the police had reprimanded 
him for making a report and had recorded 
a wrong report. Sarfaraz for fear of danger 
to his life and property from the Chhoti Rani 
and her manager had shifted to Lucknow 
and informed the Superintendent of Police 
of Lucknow about the fact. He also alleged 
that be had come to know from his rela- 
tions that the Chhoti Rani had got the crop 
of his fields forcibly reaped by her tenants. 
He prayed for proceedings under S. lOO, 
Criminal P. C., being taken against the 
12 porsoQS Darned by him. 

On 23rd March 1910, Sarfaraz AH 61od an 
applicatioD (Ex. 32) bofore the District Magis- 
trate of Lucknow stating the previous facts 
and adding that be expected no justice from 
the police and asking that action be taken 
immediately to enable him to live peace- 
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fully. He followed it up by another applica- by Mata Dayal on the addha. When the 
tion on 28 bh March 1940 to the Magistrate party reached the crossing of the Karsi and 

to the same effect asking for immediate Itaunja Roads and the addha turned towards 

action (Es. 3i). The station officer of Itaunja Itaunja, the nine accused who were lying in 

{Ishwari Singh) made a report (ex. 31.a) on wait for Mata Dayal and bis party and were 
20th April 1910, in which he practically armed with lathis, spears and knives, sud- 
recorded his conclusion that there was no denly emerged out of a dense dhak jungle 
evidence of loot and arson at the house of and surprised Mata Dayal and his party and 
Sarfaraz Ali and that the house had been assaulted them. The accused are alleged to 

burnt at the instance of Sarfaraz himself have given spears and knife thrusts and lathi 

and his own grandson Amin Husain. From blows in consequence of which Babu Ram 
a narration of these facts, it appears to us and Baqridi died on the spot and Shyam 
clear that relations between the Bari Rani Behari whose lungs were punctured, expired 
and the Chhoti Rani bad been strained since on the way to the thana. Gaya Prasad also 
after the death of Cbandrika Bakhsh Singh, received three injuries from lathi blows out 
that each wanted to oust the other from the of which two were contusions and one was 
management of the estate and that in order a contused wound l" x 3 / 8 ' over the fore- 
to acquire absolute control and authority in head just above the left eyebrow. His son 
the estate both of them had gathered their Sheo Prasad received no injury and both 
own supporters and adherents. It also shows he and his son managed to escape and ran 
that Sarfaraz Ali, who was at one time on away to Kumhrawan, about two furlongs or 
the side of the Chhoti Rani had since 1939, so from the spot. Mata Dayal received one 
made several complaints against her and punctured wound 1 " x x deepest in the 
her supporters and harboured grievance centre right thigh 6" above the right knee 
against her. joint. Babu Ram was dragged from the addha 

W e now come to the last and important by the accused and the noses of both Babu 
stage of the case. It appears that on 8th Ram and Baqridi were cut by the accused. 

January 1939, Mohan Lai, a servant of the Kashi Din hid himself in a bush and is alleged 

Bari Rani, made a report against 24 persons to have witnessed the attack. Sarupe, the 

who belonged to the party of the Chhoti driver of the addha, also ran away and hid 

Rani that they committed a riot and caused himself behind a bush. Bipat Pasi who 

injuries to him and his companions in happened to come from the Kursi side, 

Itaunja with bows, arrows, spears and lathis, seeing the attack raised an alarm, which 

This list of 24 persons includes the names of attracted the people of Kumhrawan to the 
Babu Ram, Baqridi, Baijnath Singh and scene of the occurrence. The prosecution 

Paltan Singh. Those persons were alleged story proceeds that another addha was sent 

in the report to be the members of the party for from Bhikhampur to carry the injured 

of the Chhoti Rani. The report stated that persons. The two deceased persons were 

two of the persons had been seriously injured taken on the addha and Shyam Behari and 

and were unlikely to survive. The Chhoti Mata Dayal were carried on cots. Kashi Din 

Rani’s men, including Babu Ram and Baqridi, accompanied them and was joined by Gaya 

were challaned and 3rd July 1940 was 6xed Prasad, who returned from village Kumbra. 

in that riot case. Mata Dayal (p. W. 27), wan and then the entire party proceeded to 

manager of the Chhoti liani, was a defence police station Itaunja, which is at a distance 

witness in the said case. of six miles from the scene of occurrence, 

According to the prosecution case on 3rd where the first information report was 

July 1940, Shyam Behari and Kashi Din, lodged at 9 A. M. _ 
brothers, Babu Ram, nephew of Kashi Din The report was dictated by Knshi Din 

Gaya Prasad and his son, Sheo Prasad, a boy (P. W. l), All the nine accused were 

aged 14 years, and Baqridi, left Mabagawan tioned in the first information report. ® 

for Lucknow at about 8.30 or 4 A. M, Baqridi report states that the nine accused 

and Kashi Din walked on foot while the men of the Bari Rani, and Shyam Be ar , 

others sat in the addha. At Bhikhampur, Babu Bam and Baqridi „„ 

which is at a distance of two or three fur- men of the Chhoti Rani. It furt , 

longs from there, the party picked up Mata that Sarfaraz was originally on t e s 

Dayal (p. w. 27) manager of the Chhoti Rani, the Chhoti Rani but some oar- 

Mata Dayal sat in the addha while Gaya turned against her and . i.jj 

Prasad had got ahead and met the party vice of the Bari Bani, that he ev g 
near a culvert, where ho was offered a seat his residence at Mabagawan setU 
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Luckoow with the members of bis family, 
where the Bari Rani was also living. The 
story of the leaving Mahagawan to 

attend the hearing of the riot case, which 
was fixed on that date, and the assault upon 
them at the juDotion of Kursi and Itaunja 
Roads by the nine accused is repeated in 
the first information report. The report 
further states that the accused removed Rs. 
100 from the waistfolds of Shiaiu Bebari and 
Rs. 49 from the waistfolds of Babu Ram, 
which they bad taken with them when 
they had started from their houses. Rame. 
shwar accused out off the noses of Baqridi 
and Babu Ram. It also says that when 
Paltan Singh, Baijnath Singh and Bipat 
Fasi reached the spot and raised a hue and 
cry, then the accused ran towards Kursi 
Road. People of Kumhrawan are also stat- 
ed to have reached there but no names are 
mentioned. Rameshwar accused is alleged 
to have taken away the box of Mata Dayal, 
which was said to contain clothes and Rs. 
86 0-0 cash. 

The second officer, M. Nurul Hasan of 
Itaunja, on receipt of the information av. 
rived at the spot at about 8.30 P. M. and 
took down the statements of some of the 
witnesses. Ho sent Mata Dayal and Gaya 
Prasad to the dispensary at Itaunja for 
examination of their injuries. The dead 
bodies of Shyam Behari, Babu Ram and 
Baqridi wore sent for post mortem exami- 
nation which was held on 4th July 1910. 
The post mortem examination of Baqridi 
shows that ho received one incised wound 
li* ^ i’ scalp deep on the middle of the 
forehead and multiple incised wounds over 
an area of 5" x li' bone deep which was 
cut on the right head, two ineboa above the 
right ear and a contused wound li" x V' 
scalp on the left side of the head above the 
left oar. He also received a punctured 
wound l" X bone deep on the back por- 
tion of the right arm cutting the bone in 
the lower portion. His nose was cut. In ad. 
ditioD to these he received some contusions 
on the arm, thigh and the back. His death 
according to the medical evidence was due 
to the fracture of the skull bones. Babu 
Ram also received several incised wounds 
and his nose was cut. His death was also 
due to the fracture of the skull bones. 
Shyam Bebari received aipuncturod wound 
ij X J on the left side of the back in the 
middle six inches below the root of the neck, 
and an incised wound li' x bone on the 
outer aide of the right knee joint. The pleura 
was punctured under injury No. 1 and about 


half a pint of blood was present in the left 
pleural cavity. The loft lung was punctured. 
His death was due to injury to the chest 
and lung caused by some sharp pointed 
weapon. 

On the side of the accused Kallu was 
found to have five injuries which wore of a 
simple nature. No other accused bad any 
injury. Out of the accused, Hamid Husain, 
Amin Husain and Iqbal Husain are the 
grandsons of Sarfarax Ali accused. Kallu 
and Abdul na(] are the nephews of Sarfa. 
raz. Rameswar and Sarju accused are bro- 
thers and Bhallar is a cousin of Rameshwar 
accused. All the accused pleaded not guilty. 
Sarfaraz accused stated that bo bad been 
implicated on account of the fact that bo 
was on terms of enmity with the Cbhoti 
Rani and Satroban Singh (the brother of 
the husband of the Bari Rani) and Mata 
Dayal, manager. Ho stated that be was in 
Shahjahanpur on the day of the occurrence. 
Hamid Husain, Amin Husain, Abdul Haq, 
Kallu and Iqbal Husain stated that they 
wore related to Sarfaraz and bad been im. 
plicated on account of enmity. They also 
alleged that they were at different places on 
the day of the occurrence. Rameshwar and 
Sarju made similar statements. Bballar 
stated that the Cbboti Rani bad asked him 
to sot fire to the bouse of Sarfaraz and to 
cut his crop and as he refused to do so, she 
got him falsely implicated in the case. He 
also set up a plea of alibi. 

Sarfaraz Ali, Hamid Husain, Amin Hu- 
sain, Kallu and Rameshwar have been found 
guilty of the offence under S. 302 read with 
S. 149, Penal Code, and have been sentenced 
to death. Abdul Haq, Iqbal Husain, Sarju 
and Bhallar have been sentenced to trans- 
ixjrtation for life under S. 302 road with 
S. 149, Penal Code. All the accused have 
also been convicted under s. 147. Penal Code, 
and sentenced to one year's rigorous impri. 
eonment. They have also beeu convicted 
under S. 825/149, Penal Code, and sentenced 
to five years rigorous imprisonment and a 
fine of Rs. 80 each. The accused have also 
been convicted under s. 326/149, Penal Code, 
and have been sentenced to five years' rigo. 
rous imprisonment. The sentences of im- 
prisonment are to run concurrently. The 
accused were also charged under s. 395 , 
Penal Code. The offence under this section 
was triable with the aid of jury while the 
other offences with which the accused were 
charged were triable with the aid of asses- 
sors. The jury returned an unanimous 
verdict of not guilty. The learned Judge 
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thereupon accepted the verdict of the jury 
and acquitted the accused of an offence 
under s. 395, Penal Code. 

All the nine accused have appealed 
against their convictions and sentences, and 
the record has also been submitted to us by 
the Additional Sessions Judge of Lucknow 
for conhrmation of the death sentences. The 
prosecution case is that Sarfaraz Ali was 
the leader of the party of the accused and 
belonged to the party of the Bari Rani and 
that the accused got together in furtherance 
of the common object of causing hurt to the 
men of the Chhoti Rani and killing them. 

It is stated that the Bhikhampur estate 
owed some money to Sarfaraz. which the 
Bari Rani did not pay. The Chhoti Rani 
won over Sarfaraz to her side and his men 
also joined the side of the Chhoti Rani. The 
Chhoti Rani got the nose of Shitab Rai cut 
with the help of Sarfaraz and other persons. 
Sarfaraz later on being dissatisfied with the 
Chhoti Rani joined the side of the Bari 
Rani and the present offences are alleged to 
have been committed on the men of the 
Chhoti Rani in order to vindicate the 
assault which had been made on Shitab 
Rai. the manager of the Bari Rani. The 
evidence in support of the attack consists of 
eight eye witnesses ; Kashi Din {p. w. i). 
Ram Swaroop (r. w. 3). Sheo Prasad (r. W. 4 ). 
Gaya Prasad (P. W. 7) and Mata Dayal 
(P. w. 27) are the witnesses who formed the 
members of the party which left Mahaga- 
wan on the fateful morning of 3rd July 1940 
on their way to Lucknow. Bipat (p. w. 2 ) 
is a Paei, resident of Mahagawan who hap. 
pened to bo going to village Korwa from 
Mahagawan in the morning and saw the 
occurrence when he reached the crossing. 
Mangal (p. w.8) is a resident of Rampurwa. 
which is at a distance of five furlongs from 
the scene of occurrence, and was ploughing 
his hold at the time when ho heard an 
alarm about the marpit going on near the 
crossing. Dullar (p. w. 14) is also a resident 
of Rampurwa and was scraping grass in a 
held near the road at that time. 

A careful consideration of the evidence 
produced in the case leaves no doubt in our 
mind that the party loft Mahagawan on 3rd 
July 1910, in the morning for Lucknow with 
the intention of taking a morning train at 
Itaunja. It appears from the time table that 
there were two trains in the morning, one of 
which left Itaunja at 4-12 A. M. and reached 
Lucknow City Station at 6-10 A. M. and the 
other left Itaunja at 7-84 A. M. and reached 
ijuoknow City Station at 8-80 A. M. There 
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was a third train leaving Itaunja at 12.18 
mid-day, but we do not think that the party 
could have delayed th«r departure so late 
as they had to attend the hearing of the 
riot case. It is regrettable that several points 
in the evidence which had great bearing on 
the case have not been cleared by the pro. 
secution, for instance it was not shown why 
the party left Mahagawan so early, whether 
they were taking a train at Itaunja or they 
were travelling by lorry, assuming that a 
lorry was available. 

As regards the actual time of the depar- 
ture from Mahagawan, Kashi Din states 
that they started at about 4 A. M. Sheo 
Prasad and his father Gaya Prasad state 
that they started at 3.30 A. M. while Sarupe, 
who is illiterate states that they left in the 
short hours of the night while Mata Dayal, 
who was the best educated man in the 
party, states that they left at about 3 A. M. 
It is not unlikely that Mata Dayal would 
have possessed a watch but no attempt was 
made to clear this point and it is difficult to 
say bow he came to mention the time as 
3 A. M. Assuming that the evidence of Mata 
Dayal on this point is correct, as we may 
safely hold to be, as against the evidence of 
other witnesses, we have to determine the 
time at which the assault took place. Ac- 
cording to his evidence it was at day-break 
at about 5 A. M., when the attack was made. 
The distance between Mahagawan and Bbi- 
kbampur is about half a mile and Bbikbam- 
pur is at a distance of two miles from the 
occurrence. If the party left at about 3 A. M. 
as deposed to by Mata Dayal, it is incredi- 
ble that the addha would take two hours to 
cover a distance of 2i miles. It is not dis- 
puted that the addha travelled on a cart 
road from Mahagawan to the scene of the 
occurrence. We are not prepared to believe 
having regard to our knowledge and experi- 
ence of the speed at which an average addha 
usually travels, that it would have taken 
two hours to reach the scone of the occur- 
rence. 

In our opinion, at the most conservative 
estimate, the addha would have covered the 
distance of 2 i miles in three quarters of an 
hour. If this estimate is correct, the party 
would have reached the scene of the occur- 
rence long before 4 A. M. when the light for 
recognition woukl have been ^ 

meagre if at all. W’e are not satisfied that 

the incident took place at 6 A. M. as 
by the prosecution witnesses but that i 
took place much earlier when there was not 
adequate light to assist identification of the 
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assailants. We God, however, that it is 
proved from the prosecution evidence that 
the assault took place at the junction of the 
Eursi and Itaunja roads on 3rd July 1910 in 
the early morning when identiGcation was 
rendered difficult by reason of absence of 
light and that the party were attacked and 
injured with the result that Babu Ram, 
Bagridi and Sbyam Behari were killed. As 
a matter of fact, it has not been contended 
on behalf of the defence that the three de- 
ceased persona were not murdered in the 
course of the attack and simple and grievous 
injuries were not caused to the other vie- 
tims. It remains for us to see how far the 
evidence of the alleged eye-witnesses proves 
the participation of all or any of the accused 
in the crime. (After going through the 
prosecution evidence their Lordships pro- 
ceeded.) Mangal (P.W.8) and Dullar (P.W. li) 
|both belong to Rainpurwa, which is a hamlet 
of Kumlirawan. Their names were not men- 
tioDod in the first information ro|)ort. That 
however is not a ground per so to reject their 
^evidence if it shows that they were present 
'on the spot and witnessed the occurrence. 
jlTheir Lordships discussed the prosecution 
evidence and proceeded.) Having given our 
best consideration to the case wo are not 
prepared to hold that the story given by the 
prosecution witnesses is free from reasonable 
doubt. Doubt as to the truth of the prose- 
cution story is raised in our minds by various 
circumstances, which have been fully set out 
above. To those may bo added the attempt 
to introduce a dying declaration, which the 
learned Additional Sessions Judge in our 
opinion has rightly rejected os worthless. 

The next question arising in the case is 
the question of motive. Motivein the special 
circumstances of this case is apt to bo pressed 
too far. Although there is some evidence to 
show that Sarfaraz bad changed to the side 
of the Bari Rani, there is the very significant 
fact that from 27th October 1939 he was 
continuously complaining against the con- 
duct of the Chboti Rani, her manager, and 
other servants, including the two deceased 
Babu Ram and Baqridi. His complaints, 
according to bun were not attended to by 
the police, and it is urged by learned counsel 
on his behalf that Sarfaraz and his family 
have been implicated in this case on ac- 
count of the reports and complaints made 
by Sarfaraz against the Cbhoti Rani and 
her meo. Thoro is no doubt whatever that 
serious allegations of loot and arson were 
made by Sarfaraz against the Chboti Rani 
and her men. The Cbhoti Rani was acting 


through her manager, Mata Dayal, in all 
these matters, and it seems to us remark- 
able that Mata Dayal should have been so 
cheaply let off by Sarfaraz and his party if 
they were the actual assailants. We have 
already rejected the story that Mata Dayal 
continued to sit in the addha and watched 
tbo whole affair. If this story were accepted, 
it is utterly improbable that Mata Dayal, 
the main target of the attack, should not 
have been killed instantaneously. In our 
opinion it is as likely that the attack was 
organized by the accused upon the party of 
the Cbhoti Rani as that the accused were 
falsely implicated by her owing to bitter 
animosities existing between the two Ranis 
and tbeir adherents. 

Another noteworthy fact in tbisconnexion 
is that there was already a riot case pending 
upon the complaint of a servant of the Bari 
Rani against 24 persons, including the de- 
ceased Baqridi and Babu Ram and it is this 
case which was fixed for hearing on 3rd July 
1940 in Lucknow. Sarfaraz and his party 
had no concern whatever with this case as 
the allegations in the report (Ex. 4) made by 
Mohan Lai will show. A number of persons 
are mentioned in this report to have been 
assaulted by the Cbhoti Rani's men. Those 
who wore assaulted in this riot had un- 
doubtedly a strong grievance against Baqridi 
and Babu Ram. From the prosecution case 
it appears that Baqridi and Babu Ram were 
the chief object of attack and it was they 
whoso noses were cut off by the assailants. 
Sbyam Behari received a punctured wound 
from a spear, according to the medical evi, 
denco, which injured his chest and lung and 
caused bis death. Ho did not receive multi, 
pie injuries like Baqridi and Babu Ram* 
This shows that the object of the assailants 
was to concentrate their attack upon Baqridi 
and Babu Ram. It is however not necessary 
for 03 to go deeper into this matter beyond 
referring to the possibility that the assail, 
ants of the Chhoti Rani might well have 
been those who harboured ill-feelings to- 
wards them on account of the pending riot 
9“ whole therefore we are not 
satisfied that the case against the accused 
has been established by any satisfactory or 
reliable evidence. 

. Husain, the learned 

Additional Sessions Judge takes into consi. 
deration the evidence of the recovery of a 
bloodstained lathi, which ho states was re 
covered from Iqbal Husain's house This is 

certainly not correct. The evidence of Fateh 
Bahadur constable (p. w. 16 ) shows that he 
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arrested Iqbal Husain on 7fch July 1910, in 
the Umariya jungle and that Iqbal had a 
lathi which had blood spots. The constable 
mentions that Shambhu and Faqire were 
present at the time of the recovery of the 
lathi and they went with him and Iqbal to 
the thana where the lathi was deposited. It 
is not correct, therefore, to say that the 
lathi was recovered from his house. Shambhu 
(p. w. 31) supports the constable. Be admits 
that he is chaukidar of the Cbhoti Rani and 
he further states that Faqire and Kashi 
Gaddi were with him at the time of the 
arrest. As regards the lathi, he says that 
the blood on it had dried and did not look 
fresh. Kashi Gaddi was not produced be- 
fore the committing Magistrate but Faqire 
was produced and was declared hostile. A 
request was made on behalf of the accused 
that ho should bo tendered for cross.oxa- 
minatioD but this was refused by the learned 
Additional Sessions .Judge. A reference to 
EX. 11 (police diary) will show that the 
persons present at the time of the recovery' 
of the lathi wore Faqire Gaddi and Baohchu 
Pasi. Shambhu is not mentioned as one of 
the persons present. Bachchu has not boon 
produced by the prosecution. 

We consider the circumstances of the re- 
covery of the lathi as highly suspicious. It 
is incredible that Iqbal Husain would not 
have thrown away an ordinary lathi if it 
had blood stains, or would not have taken 
care to obliterate all traces of blood from 
the lathi. Having regard to the circum- 
stances, wo are not inclined to attach any 
weight to this piece of evidence against 
Iqbal Husain accused. As regards Kallu 
accused, it appears that ho had one abrasion 
over the left forehand near the wrist joint 
and four contusions on the right and left 
thighs. The explanation of these injuries 
given by Kallu accused was that a wooden 
plank of the shop had fallen on his band 
and hod thus caused injuries. Ho also said 
that the Sub-Inspector of Hasanganj had 
struck him with a wooden stick, i. e., a ruler. 
Kallu was arrested in Lucknow by the 
Hasanganj police on 4bh July 1940, and was 
taken to Itaunja, where he was kept in the 
look-up up to Cth July 1940. According to the 
report of the Sub Inspector of Hasanganj 
(Ex. 43) Kallu was examined with his con- 
sent and was found to be free from fresh 
injuries. In the description roll of Kallu, 
however, it was mentioned that there were 
throe lathi marks on the right thigh and 
one lathi mark on the left thigh. The fifth 
injury, which is mentioned in the injury 
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report is not accounted for in this report. 
We do not think, therefore, that the expla- 
nation given by the accused is altogether 
improbable. A point of law was raised on 
behalf of the appellants regarding the re- 
fusal of the Public Prosecutor to tender 
Faqire, one of the prosecution witnesses, 
who was examined before the committing 
Magistrate, for cross-examination. Faquiro, 
as we have already stated, was one of the 
witnesses in whose presence, according to 
Fateh Bahadur constable (p. w. 16) the 
blood-stained lathi was recovered from Iqbal 
Husain at the time of his arrest. This wit- 
ness was produced before the Committing 
Magistrate but was not produced in the 
Court of Session. His name was mentioned 
in the list of witnesses submitted by the 
committing Magistrate as 
P. W. 29, Pfiqlro (hostile witness)— will state that 
Iqbal accused was arrested in tbejUDglool Umarija 
in his presence but nothing was recovered from his 
possession (turned hostile). 

The Government Pleader did not exa- 
mine him on tbeground that be was declared 
hostile before the committing Magistrate. 
Ho also refused to tender him for cross- 
examination although requested by counsel 
for the accused to do so. The learned Addi- 
tional Sessions Judge relying upon a decision 
of the Full Bench in IG ALL 84* held that 
the prosecution was not bound to tender the 
witness for cross-examination if in the opi- 
nion of the Public Prosecutor he was a false 
or hostile witness, because if he did so, he 
will be required to do a thing adverse to 
the interest of the case for the Crown.” We 
understand that Faqire was not even in 
attendance in the Court of Session on the 
day when this request was made. The Full 
Bench held that there was nothing in the 
Code of Criminal Procedure which imposes 
an obligation on a Public Prosecutor to call 
all the witnesses entered in the calendar as 
witnesses for the prosecution in a Sessions 
trial and it is not the duty of a Public Pro- 
secutor acting on behalf of the Government 
to call or put into the witness-box for cross- 
examination a witness whom he believes to 
be a false or an unnecessary witness. It was 
observed, however, that a Public Prosecu or 
should not refuse to call or put into 

witness-box for oross-oxaminationatruthim 

witness returned in the calendar as a w ■ 
ness for the Crown, merely because the evi- 
dence of snob witness might in some respeo 9 
be favourable to the defence. lf^PuD»^ 

iVc947i6 Ai"i 84 : 1894 A W N 7 (P B), 

Empross T. Dorga. 
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Prosecutor is of opinion that a witness is a 
false witness or is likely to give false testi. 
mony if put into the witness-box, he is not 
bound to call that witness or to tender him 
for cross examination. It appears from the 
facts of the case that the witness had been 
examined in the committing Magistrate's 
Court but the Government Pleader refused 
to examine him in the Court of Session. He 
was, however, kept in attendance in order 
that ho might, if needed, be examined for 
the defence; but the defence declined to 
examine him. The learned Judges upon 
this part of the case observed : 

In casae io which a prisooor is undclondod Id a 
Sessions trial, the presiding Judge should in our 
opinion look at the deposition of any witness ap- 
pearing in the calendar ns a witness for tbeCrown, 
and not called on behalf of the Crowu or tendered 
for cross-examination, in order to ascertain whe- 
ther bo should not himself take action under S. 540, 
Criminal 1'. C., 1883. All witnesses returned in the 
calendar as witnesses for the Crown arc, whether 
they are called or not by the Crown, bound to Lo 
in attendance until the conclusion of the trial, 
unless they are released from attendance by order 
of the Court; and before releasing them from atten- 
dance the Court should satisfy itncif that ibolr evi- 
dence will not be required either by the prosecution 
or by the defence. 

We find, however, that in two cases at 
least, namely 67 all 207* and A I R 1910 ALL 
4C,’ this principle was not followed and the 
judgment of the Full Bench is not referred 
to in either of these two cases. In tbo former 
cases, a Bench of the Allahabad High Court 
consisting of Tboin and Kiscli JJ., observed 
that io a criminal trial the prosecution 
authorities have no right to take it upon 
themselves to decide whether a witness, 
who gives vital evidence tending to establish 
the innocence of the accused, is not a reli- 
able witness and to withhold his evidence 
on that ground. It is the function of the 
Court to decide upon his reliability and the 
prosecution have no right to usurp that 
function. The witness in that case was with- 
hold by the Public Prosecutor on the ground 
that he was not telling the truth. In a I R 
1940 ALL 40^ Rachbpal Singh and Moham- 
mad Ismail JJ. observed that in a case 
where the prosecution comes to know of 
some further evidence which may possibly 
throw doubt on the prosecution story, the 
proper and fair course for the prosecution 
is to place the fresh evidence or informa- 
tion before the Court which has to adjudi- 

2. ('84) 21 A I R 1934 All 90B : 162 I 0 741 

Cr L J 162 : 87 All 267, Emperor v. Nom Bingh, 

3. (*40) 27 A I R 1940 All 46 : 186 I 0 192 : 41 

Or L J 268 : 1939 A L J 960, Abdul Subban v. 

Emperor. 


cate the question of guilt or innocenco of 
the accused persons. It is a well established 
rule of law that it is the boundon duty of 
the prosecution to place before the trial 
Court all evidence relating to the case 
which is at its disposal and then invite a 
judicial decision. Prosecution takes a very 
grave risk if it takes upon itself the duty 
of withholding evidence relating to the 
crime. It is not tlie function of tbo prose- 
cution to decide which portion of the evi- 
dence is true and which portion is false. 
The case which is often referred to upon 
the point is tbo decision in 42 Cal 422* in 
which two oyo-witnosses of the occurrence 
were not examined by the Public Prosecutor 
notwithstanding the request by tbo ac- 
cused's counsel. The witnesses had nob been 
examined before the committing Magistrate. 
Sir Lawrence Jenkins C. J. observed : 

Tbo purpose of a criminal trial is cot to support 
at all costs a theory, but to investigate the ollenco 
and to determine the guilt or innocence of the 
accused, and tbo duty of a Public Prosecutor is to 
represent not tbo police, but the Crown, and bis 
duty should be discharged by him fairly and fear- 
lessly, and with a full sense of the responsibility 
that attaches to his position. The guilt or inno- 
cence of the accused is to bo determined by tbo 
tribunals appointed by law and not according to 
tho tastes of any ono else. 

It was also observed that the Public Pro. 
Bccutor should, in a capital case, place before 
tho Court the testimony of all the available 
eye- witnesses, though brought to the Court 
by the defence, and though they give ditfer- 
enb accounts. Tho rule is nob a technical 
one, bub founded on common sense and 
humanity. Tho case in 42 Cal 422* was ex. 
plained by a Bench of the Calcutta High 
Court in 68 Oal 1835.® There the case was 
that certain persons mentioned in the first 
information report as being witnesses of the 
occurrence had not been produced by the 
prosecution. It was held that the only wit- 
nesses whom the prosecution need call are 
those who know the facts and are able and 
willing to give truthful evidence which is 
relevant to the charge. If persons, primarily 
the police, whose duty it is to investigate 
tho occurrence and examine those who are 
alleged to bo eye-witnesses, come to the 
conclusion that they are not eye-witnesses 
and cannot give any relevant evidence, it is 
no part of the duty of the prosecution to 

4. ('15) 2 A I R 1916 Cal 546 : 27 I 0 654 • 1C 
Cr L J 170 : 42 Oal 422 : 19 0 W N 28, Ram 
Ranjan Roy v, Emporor. 

5. (*82) 19 A I R 1932 Cal 118 : 135 I C 443 : 33 
Cr L J 185 : 68 Cal 1835, OlriabcbaDdra Naoidaa 
y. Emperor. 
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call them. These observations in our opi. 
nion are not quite consistent with the view 
taken by the Bench in 42 cal 422.* There it 
was clearly stated that it was undoubtedly 
the duty ol the Public Prosecutor in a 
capital case to place before the trial Court 
the testimony of all available eye-witnesses 
and leave it to the jury to draw their own 
conclusion as to the real truth of the matter. 
The Bench however remarked that the 
decision in 42 Cal 422* and the remarks con- 
tained therein were quite correct and the 
incorrectness arose only in the application 
of the decision. The view propounded in 
42 Cal 422* has been followed by a Bench of 
the Patna High Court in 8 Pat 289.® We 
need only refer to one more case on the 
point, namely the decision of their Lordships 
of the Privy Council in A I r 193G p c 289.^ 
This was a criminal appeal by special leave 
from the Supreme Court of the Island of 
Ceylon. In that case after a witness had 
given evidence hearsay evidence was ad- 
mitted as to statements which that witness 
had made without previous cross-examina- 
tion of the witness as to such statements. 
Their Lordships of the Privy Council depre- 
cated the practice as being not permitted 
by the law of evidence in vogue in Ceylon 
and remarked : 

It is said that tho stato ol things abovodoscribcd 
arose because of a supposed obligation on the pro- 
secution to call every available witness on the 
principle laid down in such a case as 42 Cal 422.* 

They observed that : 

Their Lordships do not desire to lay down any 
rules to fetter discretion on a matter such as this 
which is so dependent on the particular circum- 
stances of each case. Still less do they desire to 
discour.age the utmost candour and fairness on the 
part of those conducting prosecutions but at the 
same time they cannot, speaking gcnoraliy, approve 
of an idea that a prosecution must call witnesses 
irrespective of considerations of number and of 
reliability, or that the prosecution ought to dis- 
charge the functions both of prosecution and de- 
fence. If it does BO confusion is very apt to result, 
and never is it more likely to result than if the 
prosecution calls witnesses and then proceeds al- 
most automatically to discredit them by cross- 
examination. Witnesses essential to the unfolding 
of tho narrative on which the prosecution is based, 
must, of course, be called by the prosecution, whe- 
ther in the result the effect of their testimony is 
for or against the case for the proseention. 

Their Lordships added the signi6cant 
remark : 

As to some of the other witnessee, there might 
have been both less coofusion and a fairer trial, if 

6. (’29) 16 A I R 1929 Pat 276 : 116 I 0 770 780 

Cr L J 676 : 8 Pat 289 : 10 P L T 649, Kunja 

8ubndhl v. Emperor. 

n 23 A I R 1986 P 0 289 : 164 I C 646 : 37 
^ Stephen Seneviratne v. The 
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though their names were on the indictment, thev 
had been pub into the box to be questioned as 

counser matters by the defending 

We are disposed to accept the view 
enunciated by Sir Lawrence Jenkins in 42 
Cal 422* as sound and conducive to the ad- 
ministration of justice. We are also of opi- 
nion that the decision of their Lordships of 
the Privy Council does not conflict with 
that view, rather it lends support to that 
view inasmuch as it clearly lays down that 
witnesses essential to the unfolding of the 
narrative on which the prosecution is based, 
must, of course, be called by the prosecu- 
tion, whether in the result the effect of 
their testimony is for or against the case 
for the prosecution. A good deal no doubt 
will depend on the circumstances of each 
case. 

Whatever view may be held on the ques- 
tion of the power of the Public Prosecutor 
to produce or withhold evidence, there is 
no doubt in our mind that the power of the 
Court is neither circumscribed nor fettered 
in any way to arrive at the truth in a cri- 
minal trial. Section 540, Criminal P. 0., 
gives ample powers to the Court to examine 
any person as a witness, whose evidence 
appears to it essential to the just decision 
of the case. We are of opinion that Faqire 
should have been in attendance in Court so 
that he could be examined by the Court 
under S.540, Criminal P. 0. The learned 
Additional Sessions Judge should have exer- 
cised bis powers under this section and 
examined the witness himself, even if the 
Public Prosecutor was unwilling to examine 
Faqire as a witness in the Court of Session 
on the ground that be bad turned hostile. 
There was also no reason whatever why be 
should not have been tendered for cross- 
examination. The Public Prosecutor must 
have satisfied himself as to the reliability 
of the witness before he was produced in 
tho committing Magistrate's Court, and the 
mere fact that he stated in that Court that 
nothing was recovered from the possessiool 
of Iqbal Hnsain accused at the time of his 
arrest is not sufDoiont to characterise the 
witness as untruthful and hostile. The ques- 
tion whether he should have been produced 
in the Court of Session or tendered for 
cross-examination in that Court is pure y 
academical as we have decided to aoqui 
the accused. We have recorded our opinion 
on the question of law raised before us as 
we were invited to do so by counsel for fcbo 
accused. 
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Having given our best consideration to 
the prosecution evidence and to the circum. 
stances of the case we have arrived at the 
conclusion that the evidence on the record 
does not esliablish the complicity of the 
appellants in the offences of which they 
have been convicted. Wo have come to this 
conclusion with a certain amount of reluct- 
ance due entirely to the fact that a case in 
which three lives have been lost should go 
unpunished. Since we are not satisbed as to 
the guilt of the present appellants, there is 
no alternative left to us but to give them 
the beno6t of the doubt and acQuit them. 
We accordingly allow the appeal, set aside 
the convictions and sentences of the appel- 
lants and direct their immediate release. 

O.N./R.K. Appeal alloiced. 

(28) A. I. R. 1941 Oudh 609 

Agarwal j. 

L, Lakslimi Nath Seth — Applicant 

V. 

Pt. Kanhaiya Lal a?id others — 

.. „ Opposite Party. 

Rovu. Appln. No. 3 of iy41. Decided on 
loth Augubt 1941, for revision of order of Civil 
Judge, Unao. D/. 2Sth NovemLer 1940. 

(*) Execution — Appeal or revision in Low 

applicable is that prevailing at time of execu- 
tion application and not that prevailing at time 
oi institution of suit— S. 276, U. P. Tenancy 
Act, applies even though suit was filed before 
U. P. Tenancy Act. 

The right of appeal in a suit will bo govorood by 
the law prevailing nt the date of the iDslitution of 
thodult, but ail application for oxocution will bo 
governed .la regards appeal and revision by the law 
prevalliDg at the date it is presented. An appHca- 
tlon for execution ia a fresh proceeding and not 
always a continuation of the suit. Therefore whore 
an executiou application Is Qled after the U P 
Tenancy Act comes Into force. S. 276 of the Act 
applies oven though the suit Is aied before the Act. 

o Act (17 of 1939)1 S.' 27lli 

application, ™a,i. 

Section 271 is applicable to orders passed on 
applications made alter the now Tenancy Act 
came into force, rp ^ „ i ? 

(c) U. P Tenancy Act (17 of 1939). S. 271-1 

Order staying execution under S. 7, U. P En- 

CMl p'c under S 47, 

There can bo an order under S. 47, Civil P 0 
which may not amount to a decree, kni tbere’fora 
not appealable under the Civil Procedure Code but 
an order under 8. 47. Civil P G niii 
aUo uoda, 8. 27., U.’ 

amounts to a djcreo or not. An order that the 
execution proceedings bo stayed till the decision of 
the case under the Encumbered Estates Act is an 

rpi^l'Junder S: t“- 

mi PGll 0 13 
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(d) Civil P. C. (1908), Ss. 47, 2 — Question 
relating to stay of execution— Order on, is not 
appealable. 

A question relating to the stay of elocution is 
one relating to execution but the decision tberoAn 
cannot lo said to be one on the rights of the par- 
ties and consequently cannot amount to a decree 
and is therefore not appealable. (P CIO C 2] 

N. Banerji— for Applicant. 

B. K. Dhao)i~lor Opposite Party (P. Kanhaiya 
Lal). 

Order. — This is an application for revi- 
sion under S. 27G, U. P. Tenancy Act. It 
has arisen out of the following circum. 
stances. The present applicant Lala Lakshmi 
Nath Seth obtained a decree for arrears of 
rent against Pandit Kanhaiya Lal opposite 
party and others. The docree.holder applied 
for the execution of his decree on 2Gth 
February, 1910. Kanhaiya Lal preferred an 
objection that one other judgment-debtor 
Sultan Singh had applied under s. i, En- 
cumbered Estates Act, and so the execution 
proceeding should bo stayed under s. 7 of 
that Act. That application was allowed by 
the Assistant Collector who was executing 
the decree. The decree- holder preferred an 
appeal to the District Judge who transferred 
it to the civil Judge for disposal. The civil 
Judge was of opinion that no appeal lay to 
the District Judge and returned the plaint 
for presentation to the proper Court. The 
decree holder has come up in revision to 
this Court. 

The learned civil Judge relied on 1937 
R D 300.* for the view that an appeal from 
the order of the Assistant Collector lay to 
the Board of Revenue. This point was not 
decided in that case. He also held that the 
order was not a final one, and so no appeal 
lay. He relied for this proposition on air 
193G Oudh 969.^ It is argued before me that 
no revision lies because there was no revi- 
sion in this case under the Oudh Rent Act 
which was in force up to the end of 1939 
and as the suit which resulted in the decree 
which was sought to be executed was insti- 
tutod before the present Tenancy Act came 
into force, this application is governed as 
regards appeal and revision by the provi- 
sions in force when the suit was instituted. 

1 think that an application for execution is 
a fresh proceeding and not always a con- 
tiQuation of the suit. Under the Oudh Rent 
Act appeal was allo wed in certain cases 

*• A I R 1937 All 633 : 170 I C 30 : 1937 

23 A 1 R 193G OuGh 369 : 1C4 I C 404 . 
19300 WN6G4.8uraj Mohan Da/al 
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from some orders passed in some suits 
under s. 119, bub it was held by this Court 
in 1940 OWN 561,^ that no appeal lay under 
S: 119 from an order passed in execution 
proceedings. No doubt it was hold by the 
■Full Bench of the Allahabad High Court in 
jso ALL 9G5,^ that the right of appeal in a 
suit will be governed by the law prevailing 
lab the date of the institution of the suit, 
but that will be no authority for the pro- 
position whether an application for execu- 
tion will be governed as regards right of 
appeal according to law prevailing at the 
jdateof the application or according to the 
ilaw prevailing at the date of the institution 
of the suit which resulted in the decree 
sought to be executed. I think an applica- 
tion for execution will be governed as re- 
gards appeal and revision by law prevailing 
at the date it is presented and therefore as 
the application for execution in this case 
was made after the now Tenancy Act came 
into force, its provisions are applicable. Sec- 
tion 27G therefore is also applicable. This 
Court will have jurisdiction to interfere, if 
the learned District Judge has failed to 
exercise the jurisdiction vested in him. 
Before the enactment of this section it was 
hold that the High Court could not inter- 
fere in revision under g. 115, Civil P. C., 
with an order passed by a District Judge 
on appeal in a revenue case, and because 
the District Judge was not subordinate to 
the High Court in revenue matters. 

Under this section the High Court or 
the Chief Court can interfere with a deci- 
sion of subordinate revenue Court in which 
an appeal lies to the District Judge, if the 
District Judge or such subordinate Court 
has exercised a jurisdiction nob vested in 
him or it by law or has failed to exercise 
a jurisdiction so vested or has acted in the 
exercise of his or its jurisdiction illegally or 
with material irregularity. I think I can 
interfere if the District Judge has failed to 
exorcise his jurisdiction. Under s. 271, U. P. 
Tenancy Act, an appeal lies to the District 
Judge from orders mentioned in s. 47, Civil 
P. C., and made by an Assistant Collector 
of the 6rst class. This section was applicable 
in my opinion to orders passed on applica- 
tions made after the new Tenancy Act came 
into force. If the order in question passed 
by the Assistant Collector was one under 

3. (‘40) 27 A I R 1940 Oudh 387’r’lM I 0 297"- 
1940 0 W N 661 : IG Luck 27, MuHav. Mt. Bam 
Dnlarl. 

4. ('29) 16 A I R 1928 AIJ 437: 111 1 0 C : 60 
All 965 : 26 A L J 998 (PB), ‘•Ham Slngba v. 
Dhaokar Dajali 


s. 47, Civil P. C., the appeal lay to the Dis- 
trict Judge. The learned Civil Judge thought 
that it was not a final order and so it 
was nob appealable. The order, in question 
is that the execution proceedings be stayed 
till the decision of the case under the 
Encumbered Estates Act. This is an order 
under section 47. All questions arising 
between the parties to the suit in which 
the decree was passed, or their representa- 
tives, and relating to the execution, dis- 
charge or satisfaction of the decree are 
orders under s. 47, Civil P. C. In the ruling 
of the A I R 1936 oudh 369,* the High Court 
had passed an order that proceedings in 
execution be stayed in the Court of the 
Subordinate Judge of Sitapur on the judg. 
ment-debtors furnishing a security of rupees 
15,000 to the satisfaction of the executing 
Court. The judgment- debtors accordingly 
furnished a hypothecation bond on lltb 
July 1035. The Court accepted the security 
bond and the appeal was from that order 
but it was held that no such appeal lay. 

The question before me is not whether 
an appeal lies under the Code of Civil Pro- 
cedure from an order of stay. Under the 
Code of Civil Procedure an appeal lies from 
a decree, and the definition of decree in- 
cludes the determination of any question 
within s. 47, Civil P. C. There can be an 
order under S. 47, Civil P. C., which may 
nob amount to a decree, and therefore not 
appealable under the Code of Civil Proce- 
dure, but an order under 8 . 47, Civil P. C., 
will be appealable under S. 271, U. P. Ten. 
ancy Act, whether it amounts to a decree 
or not. It was held by Boys J., in A l R 
1924 ALL 808® that the phrase "determina- 
tion” in s. 2 (definition of decree) does not 
make every decision of any question within 
s. 47 into a decree any more than every 
decision in a suit is a decree, but only those 
determinations are decrees which are for- 
mally expressed as adjudications and which 
are conclusive so far as regards the 
expressing them. Hero I have not to find 
out whether the order is a decree or not, 
bub whether it is an order under sec. 47, 
Civil P. C. The consensus of opinion appears 
to be that a question relating to 
execution is one relating to 
that the decisions thereon cannot be 
to be one "on the rights of the 
consequently cannot amount ^ a rrheae 
and are therefore not of 

cases are mentioned m Ohitaley 

S.'Twill’VlB 

783122 A L J 706,HaBaln Bhal 
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Civil Procedure, vol. l, 2 nd Edn. p. 422 in foot- 
note 5. I think the order staying execution 
is an order relating to the execution of the 
decree and as such under S. 47, Civil P. 0., 
and therefore appealable under S. 271, U. P. 
iTenancy Act. The rulings under the Code 
of Civil Procedure that such an order is not 
appealable do not apply. I am of opinion 
that the order of the Assistant Collector 
was appealable to the District Judge under 
S. 271, U. P. Tenancy Act, and as he has 
failed to exercise the jurisdiction vested in 
him, I have jurisdiction to interfere in re- 
vision. I therefore accept this revision and 
order the lower Court to hear the appeal 
on the merits. Costs to abide the result. 
k.s,/R.K. lievision accepted. 


(28) A. 1. R. 1941 Oudh 611 
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Ham Avadh Pande — Defendant — 

Appellant 


v. 


Ghisa Pande. Plaintiff, and others. 
Defendants — liespondents. 


Second Appoil No. 431 ol 1937, Docided on 11th 
Auguat 1U41, agalDnt order of Civil JuOgo, B'y^abaJ, 
]>/. 27ib August 1937* 


(a) Pre-emption— Estoppel — Plaintiff never 
putting himself forward as deceased's legal re- 
presentative— Decree-holder seeking to execute 
decree obtained against deceased for specific 
performance of contract to execute sale deed 
alleging plaintiff among others to be deceased’s 
legal representative — Finally Court executing 
sale deed on behalf of deceased’s widow as his 
sole legal representative to exclusion of plaintiff 
and others— Plaintiff cannot be said to be party 
to deed so as to estop him from claiming pre* 
emptlon. 


Wboro tho pUiotin never puk him$>o]f forward as 
an heir of the deceased io the first iustaucobut the 
ddcroo-bolder himself proooeclcd to execute against 
him a decree for specific performance of a contract 
to execute a sale deed obtained against tho deceased, 
alleging him among others to bo tho legal ropre- 
soQtativo of tho deceased and tho sale deed was 
finally drawn up by the Court on behalf of the 
widow of tho deceased as bla solo legal representa- 
tive to tho exclusion ol the plalnlifl and others the 
plaintiff cannot be said to be a party to the deed so 
lifl to CAtop him from claimiog pro-omption ol tho 
property convoyed by tho sale deed: (1880) 15 Ch D 
9G. Approved ; ('29) IR A I B 1929 P C 269. Ref. ; 
(•19) C AIR 1919 Oudh 1; ('27) 14 A I R 1927 Oudh 
80 and 1937 OWN 1118, Diating.; (’33) 20 A I R 
1938 Oudh 134 (P B), Expl. [P 012 0 2; P 614 ll 


(b) Pre-empllon — Decree for specific per- 
formance of contract to execute sale deed — 
Court executing deed In execution of decree 
does 80 not aa vendor but for and on behalf of 
judgment-debtor — Property conveyed by deed 
can be pre-empted. 


Oudh Cll 

Whero in execution of a decree for speciuc per- 
formance of a contract to exocuio a sale deed, tho 
Court executes the deed, It does so not as a vendor 
but for and on behalf of the judgment-debtor act- 
ing as the machinery of law for enforcing the exe- 
cution of the deed with the result that the property 
convoyed by tho deed is open to pre-emption : 1898 
AWN 115; 25 All 334; 1 A L J 247 ; (’28) 15 AIR 
1928 All G7; ('31) 18 A I R 1931 All 741 and 8. A. 
No. 307 of 1937, Dialing. [P 012 C 2; P 613 C 1) 

jjaider Uusaiti and II, H. Zaidi — 

for Appellant, 

il. irosiwt and K. .1/. Shamim — 

for Bespondonts 1 and 5. 

Judgment. — This is a defendaDt’s ap. 
peal arising out of a pre-emption suit. Ram 
Samujh, the husband of Mt. Lekhraji, defen- 
dant 3 , was owner of patti Ram Samujh 
which had been formed as a result of the 
partition of mahal Patan Din in village 
Damodarpur, district Fyzabad, in 1927. Ram 
Samujh agreed to soli a portion of the pro- 
perty in this patti to Kamta Prasad, defen- 
dant 1 , by an agreement dated Cth June 1929. 
It was also agreed between them that in 
order to avoid pre-emption a perpetual lease 
instead of a sale deed may be executed. On 
I 5 bh Juno 1929, Ram Samujh made a gift of 
this property in Damodarpur to Ram Avadh 
Pande, defendant 2 . Ram Samujh refused to 
execute tho deed in pursuance of the agree- 
inent with tho result that Kamta Prasad 
filed a suit for specific performance of the 
contract and obtained a decree on 27th 
August 1930, against Ram Samujh, Ram 
Avadh Pande, defeDdant 2 , and certain other 
persons (Exs.s and c). Ram Samujh died on 
lOth October 1930, Kamta Prasad took out 
execution of the decree for specific perform, 
ance and the Court executed a deed in his 
favour on behalf of Mt. Lekhraji, the widow 
of Ram Samujh, on 23rd September 1935 ; 
vide EX. 1 . On 27th April 1930, Kamta Prasad 
gifted bis rights in the property to Ram 
Abadh Pande, defendant 2 . Tho latter there 
fore stepped into the shoos of Kamta Prasad 
and became the owner of the property in 
dispute. On 22Dd September 1930 , Ghisa 
Pande. plaintiff respondent l. filed the pre- 
sent suit for pre-emption alleging that he 
was a cosharer in patti Ram Samujh and had 
a preferential right of pre-emption being a 
Mllateral of Ram Samujh as agaiosb defen. 

2 bad no relationship with him. 

The defence of defendant 1 was that he 
had transferred his rights in favour of defen- 
dant 2 , who was the owner of the property 
and the transaction agreed npon between 
the parties was not ono of sale bub a per- 
petual lease. Defendant 1 took no further 
part m the case after filing the written 
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statement and absented himself. Defen- 
dant 2 contended in defence that the trans- 
fer was not liable to pre-emption as it was 
a perpetual lease and not a sale. He also 
contended that the plaintiff was estopped 
from maintaining the suit. The learned 
Munsif held that the plaintiff had a prefer, 
cntial right to pro empt the property in 
suit. He also held that the transaction be- 
tween the parties was a sale out and out and 
not a perpetual lease. He decided the plea 
of estoppel against the plaintiff and dis- 
nnissed the suit. In appeal by the plaintiff 
the learned District Judge upheld the find- 
ing of the trial Court that the transaction 
was a sale ont and out but disagreed with 
it on the question of estoppel and conse- 
quently decreed the suit. Rim Avadh Pande 
defendant 2, has preferred this second appeal . 
Two questions have been argued before us 
by learned counsel on behalf of the appel- 
lant. It has been argued that the view taken 
by the learned District Judge on the ques- 
tion of estoppel is not correct and secondly 
as the transfer evidenced by Ex. 1 w’as made 
by a Court of law in execution of a docree 
for specific performance of contract, the 
same was not subject to pre-emption under 
the law. 

As regards the question of estoppel, the 
circumstances on which it is founded may 
be shortly stated. It appears that after the 
death of Ram Samujh, which took place on 
lOth October 1930, Kamta Prasad decree- 
holder applied for esocution of the decree 
against Ghisa Pande plaintiff and bis two 
brothers, Data Dio and Bikram, alleging 
them to be the heirs and legal representa- 
tives of the deceased judgment-debtor Ram 
Samujh {vide Ex. B* 2 ). Ghisa Pande filed 
objections on 6th May 1931, in which be 
challenged the decree obtained by Kamta 
Prasad on grounds of fraud, misrepresenta- 
tion, want of consideration under agreement 
for perpetual lease and various other grounds. 
In para. 6 of the objections it was stated 
that even if the agreement of perpetual 
lease dated Gtb June 1929, be proved to be a 
valid and enforceable agreement the objec- 
tor as an heir was not bound by the decree: 
{vide Ex. B>3). The objector’s pleader also 
made a statement before the Court in which 
be admitted that his client was the legal 
representative of the deceased Ram Samujh 
bat be said that his client did not want to 
press the objections raised by him and that 
the same may be rejected for the purposes 
of that case (Ex. B-4). This statement was 
made on 8rd July 1981. It appears however 


that the Court did not accept Ghisa Pande 
as the legal representative of the deceased 
Ram Samujh, and it is for this reason that 
the decree-holder on that date obtained 
further time from the Court in order to 
show the relationship of certain other per- 
sons as representatives of the deceased judg. 
ment-debtor. The deed of perpetual lease 
was executed by the Court on 23rd Septem- 
ber 1935, and this deed purports to be for 
Mt. Lekhraji, the widow and legal represen- 
tativo of Ham Samujh deceased. It shows 
that Rs. 225 bad been paid as premium of 
the lease at the time of the agreement and 
the balance of the consideration, namely 
Rs. 925 was deposited in Court to the credit 
of Mt. Lekhraji, the legal representative of 
the deceased. 

It has been contended on behalf of the 
appellant that the result of withdrawing the 
objections by counsel on behalf of Ghisa 
Pande was that he agreed to be the legal 
representative of the judgment, debtor and 
the deed which was executed four years 
later roust be deemed to have been executed 
on his behalf. We are unable to accept this 
contention. It is clear that Ghisa Pande 


lever put himself forward as an heir of the 
loceased Ram Samujh in the first instance 
lut that the docree- bolder himself procee- 
led to execute the decree against him alieg- 
ng him to bo such legal representative. It 
loes not appear from the record as to whet 
ther proceedings took place in the execa.| 
ion case but it is manifest from a reference 
0 the proceedings on record that the decree- 
lolder was trying to execute the decree 
gainst some other persons whom be alleged 
0 be the legal represontativesof Ram Samujh 
nd the fact that finally the deed was drawn! 
p on behalf of Mt. Lekhraji, the widow ofj 
he deceased Ram Samujh, leaves no room 
Dr doubt that the widow alone, to the ex- 
lusion of the collaterals or reversioners, 
7 as held to be the sole legal repr^entative 
f the deceased Ram Samujh. Ghisa 
ras certainly not a party to the deed which 
?a 9 6 X 60 uted for Mt. Lokhraji alone end no 

D his behalf or on behalf of any other ool- 

iteral. We may also dispose of 
aotioD advanced in this connexion tha 
ead of perpetual lease was executed by 
Jourt as a vendor and consequently J - 
f pre-emption arose against ^^® _ 

hat Court in executing the ^ ® “he 
antion is hardly worth ®®«o°® “ ‘ r, 

orts to have been «®®“f®^/y ^ jg 
,r and on behalf of Mt. Lekhraji. ^ 
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always the case in a decree for speciGo per- 
'formance of a contract to execute a deed. 
|Tbe person who commits breach of a con- 
|traot for speciGc performance, or his succes- 
sor in. interest in the event of bis death, is 
the real executant of the deed which he 
should have executed had he not broken the 
contract, and the Court in executing the 
deed on his behalf after decreeing speciGo 
performance of contract against him acts as 
the machinery of law for enforcing execu- 
tion of the deed. 

Learned counsel for the appellant refer, 
red to 56 I A 856.* 22 O C 323,* 3 0 W N 356,* 
10 O W N 113,* and 1937 OWN 1113.* In the 
Privy Council case, 56 i A 856,* it appeared 
that the appellant had purchased one out 
of several blocks of property which bad 
been offered for sale and the other blocks 
had been purchased by the respondents 
unddr agreements completed at a later date. 
Jt appeared that the appellant knowing the 
Gxed prices had deGuitoly told the vendors’ 
agent that ho did not wish to buy any 
other block and that ho had acquiesced in 
an oral agreement already made for the sale 
of some of the blocks to one of the rosiron. 
dents It was held that if the appellant bad 
a right to pre-empt he bad waived it by his 
conduct, oven though no formal notice of an 
intention to soli was given to him under 
S. 10, Oudh Laws Act. In 22 O C 323* the 
facts were altogether diOerent. There it 
was admitted tliat the plaintiff had consen- 
ted to the sale being effected in favour of 
the defendants. It was hold that a formal 
offer to the pre-eroptor to purchase the 
property is not necessary, when it is obvi- 
ous from the attendant circumstances that 
the pre onaptor is neither willing nor able 
to pay tlie purchase money. 

In 3 O W N aco* the trial Court had found 
that tho vendee had called the plaintiff and 
bad asked him if ho wished to purchase tho 
property and that the plaintiff hod express- 
ed his inability to make the purchase for 
want of funds. It was therefore rightly held 
that the plaintiff was barred by the rule of 


1. (’29) 16 A I R 1929 P 0 269 : 119 I 0 627 • 
Luck 421 : 66 I A 356 (P 0), Pateahwari Parts 
Naritio bingb v. Slta Ram. 

2. (T9) 6 A 1 R 1919 Oadh 1 : 54 I C 520 : 22 0 ' 
323. llauuman Singh v. Adlya Praaad. 

3. (’27) M A I R 1927 Oudh 86 : 93 1 C 040 • 
Luck 08 : 29 O C 327 : SOWN 35C. Jagannat 
Porsbad v. Cbandi Persbad. 

4. (*33) 20 A 1 R 1938 Oudh 184 : 142 I C 66G : 
Luck 322 ; 10 0 W N 113 (P B). Gur Bakhal 
BiDgh V. Uaroam 8ingb. 

5. (’87) 1937 OWN 1113, Ekram Uusaln 7 

Pboru Husain. 


estoppel by acquiescence from maintaining 
the suit. Tho case in 10 O W N 113* was a 
Full Bench decision in which the question 
decided by tho Full Bench was whether a 
sale by public auction made by tho Secre- 
tary of State for India in Council is im- 
mune from a claim for pro emption by 
reason of the provisions of section 8, Crown 
Grants Act, 15 of 1895. Two of tlie learned 
Judges held that the salo was not liable to 
pre-emption while the tliird Judge, Bisbesb- 
war Nath Srivastava J., hold to the contrary. 
Bisheshwar Nath Srivastava J. observed on 
the plea of estoppel as follows: 

Tiicro is a long catena of decisions of tho late 
Court of tho Judicial Comniiasiouer of Oudh as 
well as of this Court in which it Las Leon held with 
rolorence to tho provisions of S. 10, Oudh Laws 
Act, tbatwbero estoppel byac<]uicsceuco, as distinct 
from estoppel by prescribed notice is plojidcd. it is 
necessary that there must bo an oflerspccifyingthe 
price at which it was ptuposed to sell the property 
and refusal to purchu»o it. 

This observation really helps the case of 
tbo plaintiff-respondent and not the appel- 
lant. A Bench of this Court in 1937 OWN 
1113* referred to the above observation, 
which was relied upon before them on be- 
half of tlio defendants and observed : 

But owing to tbo decision of tho majority of tho 
Full Bench in this case, tbo question whether or 
not tbo pl.iiutilT was estopped from claiming right 
of pre-emption bad becomo unnecessary and so the 
other two Judges did not express uu opinion on 
tho point. 

In 1937 OWN 1113* all that tho Bench 
hold was that there can be a waiver of tho 
riglit of {)re-oinption by conduct even though 
no formal notice of an intention to sell is 
given under S. 10 , Oudh Laws Act. This con- 
elusion accords with tho view enunciated by 
the Privy Council in 56 l a 356.* In the par- 
ticular case before tho learned Judges the 
facts wore that there were two suits for 
pre-emption and it was found that both tho 
sale deeds were executed not only on the 
same day but at the same time, that both 
tho deeds were scribed by the same scribe 
and attested by the same witnesses, that 
both the sales were made at the same rate 
of consideration and that both tho deeds 
vrere presented for registration at the same 
time and both the sets of vendees were pre- 
sent at tho time of registration. It was held 
tbat from tbe above circumstaDces it ap. 
pears quite clearly that each set of the 
vendees was perfectly aware of the sale 
simultaneously made to tho other, and that 
since tbe pre emptors failed to assert their 
rights after fully knowing of the sale in 
favour of the other vendees, they had lost 
their rights. Learned counsel on behalf of 
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the respondents has referred to (1880) 15 
Ch D 96® where Fry J. enunciates the equit- 
able doctrine of acquiescence. The following 
passage from the judgment may be quoted 
with advantages : 

It has been said that the acquiescence which vrill 
deprive a man of his legal rights must amouct to 
fraud, and in my view that is an abbreviated state* 
ment of a very true proposition. A man is not to 
be deprived of his legal rights unless be has acted 
in such a way as would make it fraudulent for him 
to set up those rights. What, then, are the elements 
or requisites necessary to constitute fraud of that 
description? In the first place the plaintiQ must 
have made a mistake as to his legal rights. 
Secondly, tho plaintiQ must have expended some 
money or must have done some actfnot necessarily 
upon the defondant'e land) on the faith of his mis* 
taken belief. Thirdly, the dofondant, the possessor 
of tho legal right, must know ot the esistcnco of 
bis own right which is inconsistent with tho right 
claimed by the plaintiQ. If he docs not know of 
it be is in the same position as the plaintiQ, and 
the doctrine of acquiescence is founded upon conduct 
with a knowledge of your legal rights. Fourthly, 
tho defendant, the possessor of the legal right, 
must know of the plaintiO's mistaken belief of bis 
rights. If ho docs not there is nothing which calls 
upon him to assert his own rights. L.astly, the 
defendant, tho possessor of the legal right, must 
have encouraged the plaintiQ in his expenditure of 
money or in the other acts which be has done, 
either directly or by abstaining from asserting his 
legal right. Where .all these olomcnts exist, there is 
fraud of such a D.ature as will entitle tho Court to 
restrain the possessor of tho legal right from exer- 
cising it, but in my judgment, nothing short of 
this will do. 

No such fraud on the plaiotifT's part as is 
contemplated in the above passage is estab* 
liabed in tho present case. We are satisbed 
therefore that the plea of estoppel is un* 
founded and must be overruled. As regards 
the second question, the argument in sub* 
stance is that the sale deed was executed in 
execution of a decree for specibc performance 
and such a sale does not fall within the 
purview of tho Oudh Laws Act so as to 
render it liable to pre-emption. The cases 
relied upon on behalf of the appellant in 
this connexion are: (1898) awn 115,' 25 ALL 
834,® 1 A L J 217,® 50 ALL 454,^® 53 ALL 100,“ 
and an unpublished judgment of a Bench 

6. (1880) 15 Oh D 96 : 48 L T 96 : 28 W R 911, 
Willmott V. Barber. 

7. (’98) 1898 AWN 115, Mahabal Sloghv. Abdul 
Majid Khan. 

6. ('03) 26 All 334 : 1903 A W NC3, Abdur Bazzaq 
V. Mumtaz Husain. 

9. (’04) 1 A L J 247, lotizar Husala v. JaillDa 
Prasad. 

10. (’28) 15 AIR 1928 All 67 : 107 I C 682 : 60 All 
464 : 26 A L J 214, Paras Ram v. Noksal. 

11. (’81) 18 A I R 1081 All 741 : 131 I 0 242 : 68 
All 100 : 1990 A L J 1564, Biodrsbau v. Rajpat 
Singh. 


of this Court, second Appeal No. 807 of 1987** 
decided on 16th August. It may be stated 
at once that neither of the cases referred to 
above is a case of a sale deed executed in lieu 
of a decree for specific performance of con- 
tract. An auction sale held in execution of a 
decree is altogether different in its nature 
and incidents from a sale deed which is exe. 


outed by a Court in pursuance of a decree for 
specific performance of contract brought at 
tho instance of a party who has suffered by 
the violation thereof. In such a case the 
Court does what the defendant was under 
a legal obligation to do and the execution 
of the deed is only an outcome of the deci- 
sion of the Court giving effect to the agree- 
ment to transfer arrived at between the 
plaintiff and the defendant which is broken 
by the defendant. We are not aware of any 
case and none has been cited before us on 
behalf of the appellant in which it has been 
held that a sale deed executed by a Court 
in execution of a decree for specific perform- 
ance of contract is not liable to pre-emption. 

In (1898) AWN 115,' it was held that a 
sale in execution of a decree does not give 
aoy right of pre-emption as the sale is not 
a transfer of a share by a cosharer in con- 
traveution of any contract or custom, but is 
a sale in invitum by order of the Court. It 
was also observed that S. 810, (O. 21, B. 88), 
Civil P. C., provides the means by which a 
cosbarer can prevent a share sold in execu- 
tion passing to a stranger, but in order to 
avail himself of this section the cosbarer 
must attend and bid at the sate. 

In 25 ALL 334® it was laid down that no 
suit for pre-emption will lie, tho basis of 
which is a decree for pre-emption in another 
suit. In order to claim a pre-emptive right 
the plaintiff has to show that there has 
been an effective alienation of the property 

in which be is interested. 

In 1 A L J 247* tho real question that 
arose for decision was whether the claim for 
pre-emption was governed by Art. 10, Limi- 
tation Act. The sale in this case took place 
in 1899 but the property was wrongly des- 
cribed in tho sale deed. The vendee there- 
upon brought a suit in 1902 for possession of 
the share which bad actually been sold an 
a decree was passed in his favour in terms 
of the compromise awarding possession to 
him over the share claimed. It was nem 
that the suit brought in 1902 was barr^ 
under Art. 10 of sch. 2, Act. a^ 

the claim farpr^ .^n^pf.inn cnuld not bebasgg 

12. SoooDd Appeal No. 807 of 1937, Snltan Biogb 
V. Birbojal Singh. 
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upon the decree pasaed in the snib for poa* 
Beaaion. It was observed relying on an 
observation in 25 ALL SSi^ that a right of 
pre-emption does not arise upon a transfer 
effected by virtue of a decree, and that there 
must be a person acquiring property by a 
contractual relation of sale or transfer for 
the accrual of the right of pre-emption. 

In 50 ALL a decree was passed on the 
basis of a compromise to the effect that the 
two defendants were under the obligation 
of handing over a certain property to the 
plaintiff. A pre-emptor came forward to 
pre-empt the transfer which had been sane, 
tioned by the compromise. It was held 
that the decree of the Court could not be 
regarded as a transfer or sale for the pur- 
poses of pre-emption under the Agra Pre- 
emption Act. 

In 63 ALL 100*' it was found that under 
a compromise the property was transferred 
to the family of the vendees by the vendor 
on a consideration paid by the former to 
the latter. According to S. i fio), Agra Pre- 
emption Act, a sale which is pre-omptible 
must he striotly a sale as defined in the 
Transfer of Property Act. It was held that 
a transfer of property in exchange for a 
price, but effected by means of a compromise 
decree and not by a registered instrument 
of sale as required by 8. 5i, T. P. Act, cannot 
bo treated as a sale as defined in that Act 
and is, therefore, not pro omptible. 

In second Appeal No. 307 of 1937*^ a Bench 
of this Court held that a sale held by a Col- 
lector under S. 5, U. P. Regulation of Sales 
Act (20 of 1934) passed an indefeasible title 
to the purchaser and is not liable to pro- 
emption under the provisions of the Oudh 
Laws Act. 

All the above decisions are, therefore, 
clearly inapplicable to the facts and circum- 
stances of the present case. \Yo hold there, 
fore that there is no substance in either of 
the contentions raised on behalf of the appel- 
lant and dismiss this appeal with costs. 

g.n./R.k. Appeal dismissed. 

(28) A. I. R, 1941 Oudh 615 
Gbulam Hasan and Madeley JJ. 

Laltu Singh and others 

Plaintiffs — Appellants 

V. 

Mangau Singh and another — 

Defendants — Respondents. 

Second Appeal No. 390 of 1937, Decided on 29tb 
July 1941, against order of civil Judge. Hatdoi. 
D/* 4tb Boptombor 1937« 


(a) Civil P. C. (1908), S* lOO^-Omission to 
consider part of evidencc—Flndlng of fact can 
be interfered with. 

Where the lower Court fails to cooeider a part o( 
the evideoco produced by the parties its Gndlog of 
fact can be interfered with in second appeal. 

[u on C 1] 

(b) Civil P. C. (1908). S. 47--Pcrson obtain- 
ing decree for possession but not executing 
same as he was in actual possession ~ Subse* 
quent dispossession — Suit for possession Is not 
barred. 

A person who having obtained a decree for 
possession docs not cxecuto the decree as it was 
not necessary for him to do so since be was already 
in actual possession is not debarred from suing for 
possession when bis possession is interfered with : 
15 Born 238 aud flG) 3 A I R 1910 All 1C3, Rel. 
on. [PC17 C I, 2 ; P CISC 1] 

if, trusim ofid .'Ifi Hasan — for Appellants. 
n. nusain — for Rospondonts. 

Judgment. — This is an appeal by the 
plaiQtiffs-a[)poIIaot3 against the appellate 
decree dated ith September 1937, passed by 
the civil .Judge of Uardoi dismissiug the 
appellants' suit and roversiog the decree 
passed by the Munsif of Hardoi, who had 
decreed the suit. The facts leading to the 
present litigation are that one Chbattar 
Singh owned l biswa G biswansis 13 kacb- 
wansis and 6j nanwansis in village Manpur 
and some property in village Amkbarwa. 
Chbattar Singh executed a registered deed 
of will on 9th January 1917, in favour of 
Laltu Singh, plaintiff i, Umarai Singh, 
plaintiff 2 , Bhudhar Singh, father of plain- 
tiffs 3 and 4, and Sardar Singh, a grandson 
of Bhikham Singh, the brother of Chbattar 
Singh. Sardar Singh is plaintiff 5. The 
pedigree given in para. 5 of the plaint shows 
that the legatees are the next reversioners of 
Chbattar Singh. On 30th April 1919 Chbattar 
Singh made a gift of the same property in 
favour of Mangau Singh and Mahram Singh 
defendants i and 2, who are his daughter's 
sons. On 15th September 1919 the plaintiffs, 
appellants filed a suit for cancellation of the 
aforesaid gift on various grounds. The suit 
resulted in a decree based upon a com- 
promise arrived at on icth January 1920 
(Ex. 3), under which the deed of gift was 
cancelled in respect of half the share owned 
by Chbattar Singh in village Manpur and 
was upheld in respect of the other half. 
The gift in respect of Amkbarwa village 
aside in its entirety. The result of 
this litigation was that the share owned by 
Chbattar Singh in village Manpur was divi- 
ded in equal moibies between his daughter’s 
sons on the one band and his reversioners 
on the other. Chbattar Singh died some 
time after the passing of the above decree. 
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On 3rd April 1925, however, the defen- 
dants who were minors sued through a next 
friend for possession of the property of 
Chhatfcar Singh which had been awarded to 
the plaintiffs by the compromise decree of 
1920 alleging that the compromise was not 
for the minors benefit and bad been brought 
about by collusion with the plaintiffs. A 
compromise was effected between the par. 
ties on 2od December 1925, (Ex. 4) according 
to which the half share of Cbbattar Singh 
in village Manpur was decreed to the minors 
along with Rs. 400 as costs and mesne pro- 
fits. The result of this decree was that the 
plaintiffs were deprived of the half share 
which they had obtained by the decree of 
1920 and the defendants became owner of 
the entire share in Manpur. The plaintiffs 
were naturally dissatisfied with this deci. 
sion as it did not accurately express the 
intention of the parties to the compromise 
and as the plaintiffs had never agreed to 
forgo the half share which had been 
allotted to them by the compromise decree 
of 1920. Consequently, on lltb February 
1927, they filed a suit for rectification of the 
error in the compromise decree dated 2od 
December 1925. The grievance was that the 
share in Manpur had been divided half and 
half between the parties, that in the suit of 
1925 only half share was in suit and not the 
entire share as was wrongly considered by 
the petition. writer who scribed the com- 
promise and that the defendants having 
taken advantage of the error had obtained 
delivery of possession from the Court in 
respect of the plaintiffs’ half share as well. 
This suit was referred to arbitration for 
decision. The arbitrators awarded possession 
in respect of half the share in village Man- 
pur to the plaintiffs against the defendants 
^nd a decree followed on the basis of this 
award on isth October 1927 (Ex. 6). The 
plaintiffs alleged that they had been in 
actual possession and occupation of their 
half share from November 1920 up to the date 
of the suit and consequently they did not 
execute the decree and obtain possession 
through Court in respect of the decreed 
ahare. For similar reasons they wore unable 
to file an application for an entry of their 
names in the khewat. 

The plaintiffs on 9th April 1938, applied 
for correction of khewat on the basis of the 
decree dated I8bh October 1927, passed in 
their favour under S. 83, U. P. Land Re- 
venue Act, The Revenue Court rejected the 
pWnbiffs’ application on the gronnd that 
they did not execute the decree and did nob 
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take possession. The defendants also sued 
the plaintiffs under s. 127, Oudh Rent Act. 
The plaintiffs therefore alleged that the 
aforesaid actions of the defendants cast a 
cloud on their title in respect of the half 
share in village Manpur and consequently 
they were obliged to file a suit for the set. 
tiement of their rights. The relief claimed 
in the plaint was a relief for a declaration 
in favour of the plaintiffs against the defen- 
dants to the effect that the plaintiffs are 
owners of the haqiat zamindari to the ex- , 
tent of 13 biswansis 6 kachwansis 6 •^rd 
nanwansis situate in village Manpur, which 
represents the half share owned by Chhabar 
Singh in that village. They also sued for 
possession in the alternative, if in the opi- 
nion of the (3our6 it was found that their 
possession was not proved. 

Two main defences were raised in the 
suit. One was that the plaintiffs never ob- 
tained possession of the property in suit in 
1927 or continued to remain in possession of 
it after the defendants bad obtained deli- 
very of possession through Court after the 
litigation of 1925. The defendants asserted 
possession in themselves. It was urged 
therefore by the defendants that the plain- 
tiffs having failed to execute the decree 
dated 18th October 1927, they were now bar- 
red by s. 47, Civil P. C., from maintaining 
the suit. The trial Court framed two issues 
on the point. Issue 1 was the legal issue re- 
lating to tho alleged bar under S. 47, Civil 
P. G., and the other issoe related to the 
question whether the plaintiffs were in pos- 
session of tho property in suit as alleged by 
them. 

The learned Munsif in discussing theso 
issues considered the compromise dated 2 od 
December 1925 (Ex. 4) and came to the con- 
clusion that the plaintiffs never lost the 
share which had been previously decreed to 
them by the decree of 1920 aud that the de- 
fendants never became owners of the entire 
share possessed by Ohbattar Singh in Man- 
pur. In other words, the title which the 
plaintiffs bad already acquired in 1920 still 
subsisted and the subsequent litigation io 
1927 set at rest whatever doubts might have 
existed with respect to the correct inter- 
pretation of the compromise dated 2nd 
December 1926. As regards the question of 
possession the learned Mnnsif disonssed the 
evidence produced by both parties upon the 
point and gave a definite finding that o 
plaintiffs bad never been dispossessed from 
the property in suit and the formal e *• 
very of possession to the defendants in 12 * 
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did Dot constitute a break in the coctinuity 
of their poasessioc. In this view of the mat* 
ter, he recorded a fioding that as the plain, 
tiffs were already in possession, it was not 
necessary for them to obtain possession 
through Court after the decree in their 
favour in 1927, and consequently S. 47, Civil 
P. C., did not bar the present suit. The re* 
suit was that ho decreed the suit both for 
declaration and possession. 

The learned civil Judge in appeal did not 
differ from the finding that the plaintiffs' 
title to half of the share in village Manpur 
had been finally settled by the decree of 
1927 (Ex. 6) and the only question to which 
ho addressed himself was wbetlior the pre. 
sent plaintiffs lost possession of the share 
in suit after the defendants had obtained a 
decree for {wssession against them in 1925. 
The learned Judge held that the suit of 1927 
was for possession and dispossession and 
clearly contained the allegation that the 
plaintiffs' half share bad gone into the pos. 
session of the defendants by virtue of the 
decree of 1925. From this be concluded that 
the plaintiffs were not in possession of the 
share in suit and referred to the dukbalde. 
bani proceedings, which took place in 192C 
as a result of the decree of 1925 (Ex. 4). In 
this connexion the learned Judge remarked 
that after having been dispossessed in 192G 
the plaintiffs ought to have obtained pos- 
session by taking execution proceedings or 
that they should have obtained such posses, 
sion out of dJourt. The learned Judge fur. 
thor remarked “but admittedly they did not 
do either of the two things." 

It appears from the judgment of the 
learned civil Judge that be did not discuss 
the evidence which was considered at length 
by the trial Court and did not express bis 
dissent from the finding arrived at by that 
Court upon a consideration of the entire 
evidence on the record on the question of 
possession. All that was apparently urged 
in the lower appellate Court by the plain- 
tiffs was that symbolical possession obtain, 
od by the defendants did not pnb an end to 
tbeir actual possession although in point of 
law it had that effect. The learned Judge 
was clearly in error in not considering the 
evidence of possession produced by the par. 
ties in the case and in not coming to an in- 
dependent finding upon that point. In order 
to obviate the necessity of a remand we 
have thought it fit to examine that evidence 
ourselves with the assistance of counsel of 
both sides and having considered that ovi. 
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donee we are satisfied that the finding of 
the learned Munsif to the effect that the 
plaintiffs, and not the defendants, are in 
possession of the land in suit from the year 
192G to 193G is fully justified by the materials 
on the record. 

According to the evidonco of P. W. l 
Sardar Singh, P. W. 2 Bhikharo, P. W, 3 
Thakur Prasad, P. W. 4 Raindin, P. W. 5 
Gburai, P. W. G Ram Charan and P. W. 7 
Ilori Lai, it appears that the collections 
were made by the plaintiffs from the ton- 
ants and the Govorninont revenue was also 
paid by them. Exhibit 9 is the siyaha, which 
was dictated to the patwari by the plaintiffs, 
which is corroborative of those facts. On 
the side of the defendants D. W. i Darga 
Singh was produced but the learned Munsif 
disbelieved his evidence and in our opinion 
rightly. It also appears from the evidence 
that the plaintiffs lived on the spot while 
the defendants lived at a considerable dis- 
tanco from the village and no karinda or 
agent had been appointed on their behalf to 
make any collections from the tenants of 
the land in suit. If this finding is uphold, 
there is no doubt whatever that the plain- 
tiffs are entitled to succeed. Interference 
with their possession having been made by 
reasons of certain decrees obtained by the 
defendants against tenants and against the 
plaintiffs and in other ways as alleged, their 
right to a decree for possession cannot be 
barred. 

In 15 Bom 238* tbo facts were tliat a pur. 
chaser brought a suit against his vendor to 
obtain possession and got a decree but did 
nob execute it. The vendor died and after 
his death and while his daughter (the plain, 
tiff) was a minor, the purchaser took for. 
cible possession of the land. The plaintiff on 
attaining majority filed a suit to recover the 
land. The lower Court held that the pur. 
chaser having failed to execute his decree 
for possession was wrong in taking posses- 
sion during the minority of the plaintiff 
without the intervention of a Court; that 
in 80 doing ho was a trespasser, and that 
the plaintiff, as vendor's heir was entitled 
to have possession given to her, until ousted 
in due course of law. It was held, reversing 
the decree of the lower Court, that there 
was no reason for holding that in India the 
rightful owner dispossessing another was a 
trespasser, and may not rely for the support 
of his possession on tbo title vested in 
him, as be clearly may do by English law. 

I. (’91) 15 Bom 233, Bindu v. Naba. 
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In 38 ALL 509^ the plaintiff had obtained a 
decree (or possession of certain immovable 
property which she did not pot into execu- 
tion for over three years, bub had obtained ac- 
tual physical possession over the property. 
She was subsequently dispossessed and 
brought a suit for possession over the pro- 
perty. It was held that as she had been in 
actual possession of the property, a fresh 
cause of action had accrued and her suit was 
maintainable being within 12 years of such 
dispossession. 

We hold therefore that the plaintiffs 
[being in actual possession of the property 
jin suit and their possession having been 
interfered with, they are entitled bo sue for 
possession. The fact that they did not exo- 
■cute their decree did not debar them from 
suing for possession, as under S. d7, Civil 
P. C., it was not necessary for them to seek 
possession through execution when they 
were already in possession. The result there- 
fore is that we allow the appeal, sot aside 
the judgment and decree of the lower ap. 
pellate Court and restore the docroo of the 
trial Court with costs throughout. 

g n./r k. Appeal allowed. 

2. CIG) 3 A I R 191G All 1G3 : 3.5 I C GOl : 38 All 
509 : 14 A L J 709, Dbacraj Siagb v. Lakbraoi 
Kuar. 
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Nand Lal — Appellant 

V. 

Emperor. 

Criminal Appeal No. 2G0 of 1941, Decided on 
2Stb August 1911, againgt order of Sobs. Judge, 
Rao Bareli, D/. 23rd May 1941. 

(a) Evidence Act (1872), S. 114, Ulus, (a) — 
Recovery of fncriminatlng articles from accused 
and identification of accused held sufficient 
for proving guilt of accused — No necessity 
for presumption under S. 114, illus. (a). 

Wbero tbo Court bolds tb.at tho evidence of tbo 
recovery of tho incriminating articles from tbo ac- 
cused and tbo identiGcation of tho accused by tbo 
three Identifying witncsecs as true and reliable to 
prove the participation of tbo accused intbooflooco 
of dacoity, there is no room for any presumption 
under 8. 114, Ulus. (a). (P G20 C 1, 2] 

(b) Evidence Act (1872), S. 114, illus, (a) — 
Presumption under — Belore raising it, Court 
must consider explanation of accused. 

The onus in a criminal case always rests on tbo 
prosecution and never shifts on to tho accused. 
Before raising a presumption of guilt under 8. 114, 
illus. (a) the jury or the Court, as tbo case may bo, 
will be entitled to take into consideration the ex- 
planation of the accused in defence, wbotbor sup- 
ported by evidence or not, and to find out for itself 


whether the explanation given by tho acoosed, 
even though not believed in its entirety, is such as 
to raise a reasonable doubt in the mind of the jury 
or Court as to the guilt of the aconsed. The aeons, 
ed is not bound to prove affirmatively that he 
came by the incriminating goods innocently. It is 
sufficient for him to giveau explanation which may 
raise doubt in the mind of the Court as to his 
guilt. Wbero the explanation given by the aconsed 
is disbelieved by the Court it must be held that the 
accused had failed to satisfactorily account for the 
possession of the articles in question and the pro* 
sccution is entitled to rely on tho presumption 
under S. 114, ilius. (a) that tbo accused is either 
a thief or a receiver of the stolon goods : (’33) 20 
AIR 1933 All 893, Expl. ; (’31) 18 A I R 1931 
Cal 617 : {'30) 17 AIR 1980 Oudh 853 and Ori. 
Revn. No. 78 of 1941, Eel. ow.[P620C2;P62lClJ 

li. F. Bahadur ji and J. P. Aslhana 

for AppoUant. 

Asst. Government Advocate — for the Crown. 

Judgment. — Nandlal Abir, rGsideot of 
Bbukara, District Unao, appeals against bis 
conviction and sentencd under S. 895, Penal 
Codo, to 6ve years rigorous imprisonment 
by the learned Sessions Judge of Rai Bareli. 
Tbo appellant was committed for trial for 
having committed a dacoity along with 
oigbt other persons on the night of 7/6tb 
November 1940, in the hamlet of Ranikbera, 
village Rajamau, at the bouse of one Ragbu- 
nandan Prasad. The inmates of the bouse 
at the time of the commission of the dacoity 
were the complainant Ragbunaodan Prasad 
(p. w. l) who was sleeping inside his court- 
yard on the night in question along with 
his wife, Mt. Jagdoi (P. w. 2 ), and his bro- 
ther Babu Lal (P. W. 3), who was sleeping 
outside bis door. The learned Sessions J udge 
of Rae Bareli acquitted seven persons in- 
cluding two brothers of Nandlal, appellant, 
and convicted the appellant and another 


man Pancham of an offence under s. 895, 
Penal Codo, and sentenced them to five 
years rigorous imprisonment. Pancham has 
not filed any appeal. The only eye-wit- 
nesses of the occurrence wore the three in- 
mates of the house, namely Raghunandan 
Prasad, Jagdei and Babu Lal. The learned 
Judge hold that the identification of the 
iccused was nob convincing. He woe, how- 
jvor, convicted uiwn tho recovery of three 
irticles from his house, namely Ex. 10, a 
piece of yellow cloth, Ex. ll,gold earring, an 
3x. 12, silver bangle. Nandlal pload^ not 
»uilty and his defence was that the evidence 
)f search witnesses was tainted owing to 
mmity and that tbo articles recover^ M- 
onged to him. He also put forward tM 

lefonce that he had been falsely 
)y tho investigating officer who bad do* 
trr,m him A bribo wbloh he bad 


refused to pay. 
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The aoouBod along with others was arres- 
ted on let December 1910, when the police 
carried out a raid in village Bhupkbera. 
The identification was held on 11 th Decern- 
her 1910, and the identification chart (Ex. 10) 
shows that all the throe inmates of the 
house identified the appellant correctly. 
The identification chart also shows that 
Kaghuoandan Prasad identified six persons 
correctly and made three mistakes. His 
wife Jagdei identified seven persons cor- 
rectly and made two mistakes. Babu Lal 
identified five persons correctly and made 
four mistakes. The nine accused were mixed 
up with 10 under-trials. It is noted in the 
identification chart that the appellant bad 
stated that Ragbunaudan knew him pre- 
viously. There is no suggestion whatever 
that any of the other eight accused were 
known to the identifying wituesses or wore 
shown to them before. Tlie learned Judge 
observes that all the identifying witnesses 
took care to identify exactly nine persons. 
This fact in his opinion threw into suspicion 
the bona fide nature of the effort of the 
identifying witnesses. He observes that 
"this along with tlie number of mistakes 
committed suggests that the identification 
becomes a complete hit and miss affair" 
and in this connexion he goes on to observe 
that 

ODco the bona fide nature of an identifying wit- 
ness' evidence is suspected as it must bo suspocted 
in tbi.s caso Ibo value of such identifying ovidonco 
may bavo some corroborative worth but cannot by 
itself form tbo basis of a conviction.. 

Id this connexion the learned Sessions 
Judge criticises the police for the great 
delay that took place in tbo carrying out of 
a raid upon tbo residents of Bhupkbera and 
concludes therefrom that the police did not 
think much of the clue leading in the direo- 
tion of Bhupkbera and consequently did 
not conduct this raid before. In his opinion 
the delay was inexplicable and this led him 
to fall back upon the only other evidence 
left in the caso, namely the identification 
of the property. The learned Judge how- 
ever does nob ignore the fact that the 
identification by the three inmates of the 
accused can be used as corroborative evi- 
dence in respect of such persons from whom 
property alleged to be stolen was actnally 
recovered. 

As regards the recovery of the incrl- 
minating articles, it appears that they were 
recovered in the presence of witnesses, Durga 
Din and Ram Baran (i». Ws. 16 and 17). The 
articles were correctly identified by Raghu- 
nandan, Mt. Jagdei and Babu Lal in the 


presence of the Magistrate. Exhibit 10 is a 
piece of yellow coloured cloth, which boars 
stains of water. The cloth is of the same 
length as other pieces of cloth (rxs. 2 and 8), 
which are of white colour. The learned 
Sessions Judge thinks that the cloth may 
have been dyed after it was stolen as it 
bears the same stains of rain water as the 
other pieces of cloth (Exs. 2 and 8J I am 
nob prepared to endorse this conclusion. In 
my opinion it is not satisfactorily proved 
that Ex. 10 is part of tbo same length of 
which Exs. 2 and 8 are parts. The learned 
Assistant Government Advocate also con- 
ceded that he did not roly upon this piece 
of evidence. Exhibit 11 is a gold earring. It 
corresponds to No. G in the list of stolen 
property (Ex. i). In the aforesaid list four 
gold earrings are mentioned and their ap. 
proxiiuute weight is mentioned as eight 
mashas. Exhibit ii was found to weigh 
three mashas. It is argued therefore on 
behalf of the appellant that Ex. 11 is nob 
one of the four earrings mentioned in Ex. i. 
The learned Judge observes that the weight 
given in the list was approximate and the 
diff erence of a masba was negligible. 

Exhibit 12 is a silver bangle. It cor- 
responds to No. 14 of the list, where 23 
amirtidar silver bangles weighing Rs. 70 ap. 
proximately are mentioned and it is put 
down that they wore purchased from Kun. 
dan Lal.Sarraf of Aminabad, Lucknow. The 
only criticism against this article was that 
this was fairly common. The learned Judge 
however rightly remarked that Ex. 1-2 cor- 
responds exactly with the silver bangles 
mentioned in the list. It also appears that 
at the time of the search 14 articles of 
jewellery were recovered from the house of 
Nandlal. A reference to this list will show 
that, except one silver bamol, one bansuli, 
one pongi gold, one gold earring, and one 
silver lachcha, all the other articles which 
were recovered were found in pairs. Out of 
the five single articles, silver hamel,hansuU 
and pongi are always worn in singles. As 
regards the other two articles, namely the 
earring and the silver lachcha, although 
they are always worn in pairs, these are 
the only two articles which were found in 
singles. The fact that the two incriminat- 
ing articles were found in singles, and nob 
in pairs, is a circumstance not without 
weight. I am satisfied therefore in agree- 
ment with the view taken by the learned 
Sessions Judge, that at any rate the two 
articles (Exs. 11 and 12) were recovered from 
the house of the appellant in a search which 
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was perfectly above reproach and that 
these articles were the articles which had 
been stolen at the time of the dacoity. The 
recovery of these incriminating articles, 
along with the identification of the appeU 
lant by the inmates of the house, leaves no 
room for doubt in my mind that the accused 
is guilty of the offence with which he has 
been charged. The learned Sessions Judge 
at one place appears to throw some doubt 
upon the question of sealing of the incrimi. 
nating articles and refers to the evidence of 
two search witnesses on this point. Durga 
Din’s evidence shows that Kxs. 10, ll and 12 
were definitely sealed. To the same effect is 
the statement of Ram Baran (p, w. 17), 
though the latter is unable to say whether 
the other articles in addition to those wore 
also sealed or not. Nandlal stated before the 
committing Magistrate that the property 
recovered from his house belonged to him. 
Be gave no further explanation as to how 
he came to possess them, whether by gift, 
purchase or pawn or in any other manner. 
The learned Sessions Judge observed in the 
course of his judgment that Nandlal made 
no attempt to prove how he came by the 
incriminating articles or to prove by the 
evidence of the household inmates and 
neighbours that these articles were honestly 
acquired. The learned Judge proceeded to 
say : 

Onco theroforo wo can prc.sume that tboy fall 
within the description of stolen property so as to 
leave no doubt that they arc stolen property this 
presumption will hold good until satisfactorily ex. 
plained by the accused. 

At another place he observed that the 
onus shifted to the accused and if ho could 
establish without doubt that he had acquir- 
ed these articles honestly, he would have 
destroyed the presumption of the prosecu. 
tion. Learned counsel for the appellant has 
challenged this statement of the law and 
has strenuously argued that the onus in a 
criminal case always rests on the prosecu- 
tion and never shifts to the accused. He has 
referred in this connexion to 56 ALL 250‘ 
jand A I R 1931 Cal Ci7.^ As a matter of fact 
this question is purely academical for the 
purposes of the present case inasmuch as I 
hold the evidence of the recovery of the in- 
criminating articles and the identification 
of the appellant by the three identifying 
witnesses as true and reliable to prove the 

L (’83) 20 A IK 1933 AU TsT: '6“l41 : 85 

Cr L J 621 : 66 Ail 250 : 1933 A L J 1634, Em- 
peror v. Hori Lal. 

2. (’81) 18 A I R 1931 Cal 617 ; 134 I 0 1071 : 33 
L J 40 : 35 0 W N 291. Bhutnath Mondal v. 


participation of the appellant in the offence 
of dacoity, and there is no room for any 
presumption under s. 114 (a), Evidence Act. 
As the point has been raised it is as well to 
dispose of it in a few words. 

The case in 56 all 250‘ is inapplicable as 
there the accused actually made the state- 
ment that he had bought the goods from 
one Gajodbar and produced evidence in 
support of bis defence. The learned Sessions 
Judge held that the evidence produced by 
the accused was not very reliable. The learn- 
ed Judge (Bajpai J.), who heard the matter 
in revision, expressed the opinion that the 
evidence produced by the accused was fairly 
satisfactory. In so far as the proposition of 
law is concerned, it is perfectly true to say 
that the onus in a criminal case always rests 
on the prosecution and never shifts on to 
the accused. It is also true to say that be- 
fore raising a presumption of guilt under 
s. 114 (a). Evidence Act, the jury or the 
Court, as the case may be, will be entitled 
to take into consideration the explanation 
of the accused in defence, whether suppor- 
ted by evidence or not, and to find out for 
itself whether the explanation given by the 
accused, even though not believed in its en- 
tirety, is such as to raise a reasonable doubt 
in the mind of the jury or Court as to tbel 
guilt of the accused. 

In A I R 1931 Cal 617,* it was hold that the 
accused is not bound to prove affirmatively 
that he came by the incrimioatiog goods 
innocently. It is sufficient for him to give 
an explanation which may raise doubt in 
the mind of the Court as to bis guilt. That 
was a jury case in which the Sessions Judge 
told the jury that since the stolon goods 
had been found in the possession of the 
accused the onus of proof shifted on to him 
under S. IM, Evidence Act, and that unless 
the accused proved affirmatively that he 
acquired the property lawfully the jury 
must convict him. The learned Judges held 


hat this explanation of S. 114, Evidence Act, 
vas wrong and the charge amounted to 
□isdirectioD vitiating the trial. On the 
ther hand it has been held by a Bench of 
his Court in 7 O W N 627,’ that where the 
Jentity of the stolen articles is established 
he identity of the thief or the receiver of 
he stolen goods is presumed to be estab- 
isbed. In this case the accused had attemp- 
ed to prove that the articles in question 
«longed to his family bat this ev.dsDCS 
ras rejected by the learne d Sessions Joog e 

I’SOl 17 A I R 1^6 Oudh 363 i 137 10 2*7 
c!l3 ino ] 7 0 w N 627. v. Emporof- 
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as manufactured. It was tbereupon held 
that the accused had failed to account for 
bis possession of the articles in question. 

In Cri. RevD. No. 78 of 1941,* which is not 
yet reported, it was hold by the RoD’ble the 
Chief Judge that where the accused stated 
in defence that he had purchased theincri. 
iminating articles from a man whom he did 
not know and produced evidence which was 
disbelieved by both the Courts below, it 
must bo held that the accused had failed to 
Isatisfactorily account for the possession of 
|the articles in question and the prosecution 
[woe entitled to rely on the presumption 
{under 8. 114 (a), Evidence Act, that the ac* 

, cased was either a thief or a receiver of 
'the stolen goods. I hold, therefore, that the 
,appellaot has been rightly convicted by the 
learned Sessions Judge. I maintain the con- 
viction and sentence and dismiss the appeal. 

K-8 /R.K. Appeal dismissed. 

4. Crl. Revo. No. 78 of 1941, Gur Prjsad v. lOin- 
{xTor. 
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Bhairondin Singh — Defendant 

— Applicant 

V. 

liaja Syed Mohammad Mehdi 

Plaintiff — Opposite Party, 

Civil Rovn. Appln. No. 1 of 1911, Decided oq 
5th AurubI 1941, ffom order of Diet. Judoo, Fyza- 
bud, D/. 22od October 1940. 

(a) U. P. Tenancy Act (17 of 1939), Ss. 265, 
289 (2)— Order of District Judge that appeal lay 
to CommlBsloner and presentation of appeal to 
Commissioner — Order of Commissioner that 
appeal lay to District Judge-Subsequent appeal 
to District Judge held did not lie unless his 
previous order was set aside — Commissioner 
held ought to have taken action under S. 289 (2). 

Dlalrlct Judge holding that the appeal lay to the 
Commissioner and not to him ordered the memo- 
randum of appeal to bo presented to the proper 
Court. When the appeal was filed before the Com. 
ralBsloner, ho however ordered the appeal to be 
presented to the District Judge as. in his opinion, 
the appeal lay to the Distriot Judge. Thereupon 
the appeal was filed fiefore the District Judge who 
rejected the appeal on the ground that hisprovloua 
order bad not been set aside : 

Held that the order of the District Judge was 
eorroct. ^^2 C IJ 

Field alto that the Commissioner ought not to 
have returned the memorandum of appeal for pre 
bontatlon to the District Judge ; be sboaid have 
token action under 8. 289, cl. (2) : (•221 9 A I R 
1922 Pat 808. Rrf. on. CP C210 2J 

f.'. of 1939), S. 289 — 

Rejected Includes return ol appeal for ore* 
eentatlon to proper Court. ' 

The word '‘rojocted” in 8. 289 (2) Includes re- 


turn of a nK^morandum of appeal for presentation 
to the pcojxjc Court. (P 622 C 1) 

Mahabir Prasad Srivastava — for Applicant. 

M . II. Kidu'ai — fur Oppogito Parly. 

Order. — This is an application under S. 276, 
U. P. Tenancy Act, against an order dated 
22nd October 1040, passed by the District 
Judge of Fyzabad rejecting an appeal filed 
by the applicaut. An ex parte decree was 
passed against tbo applicant in favour of the 
opposite party on 27th June 1939. The pre- 
sent ap{)licant applied for setting aside that 
ox parte decree but his application was dis- 
missed on lith August 1939. lie then 61ed 
an appeal before the District Judge of Fyza- 
bad against the order refusing to sob aside 
the ex parte decree. That appeal came on 
for hearing on Cth April 1040, and the Dis- 
trict Judge was of opinion that the appeal 
lay to the Commissioner and not to him. 
He therefore ordered the memorandum of 
appeal to be returned for presentation to 
the proper Court. The appeal was filed be- 
fore the Commissioner on I9bb April 1940. 
lie however ordered the memorandum of 
appeal to bo returned for presentation to 
the District Judge as in his view based on 
a decision of this Court reported in 1940 
O W N 621* tbo npiHjal lay to the District 
Judge and not to him. This complication 
and difference of views arose on account of 
the new Tenancy Act, which came into 
force on let January 1910. The District 
Judge was of opinion that the appeal was 
governed by the now Act under which an 
appeal lies to the Commissioner but a dif. 
feront view was taken by this Court in the 
case above quoted. The applicant again filed 
the memorandum of appeal before the Dis- 
trict Judge on 4th September i9io. Ho held 
that tbo previous order returning the me- 
morandum of appeal for presentation to the 
Commissioner had not been sot aside and 
he therefore rejected the appeal. He has 
relied on a case of the Patna High Court : 

A I R 1922 Pat 368.* I think the view taken 
by the learned District Judge is correct. 
The order passed by him on 6th April 1940 
18 binding on the parties unless it is set 
aside by a superior Court. The Commis- 
Biooer ought nob to have returned thel 
memorandum of appeal for presentation to 
the Distriot Judge; he should have taken 
action under sec. 289, cl. ( 2 ). D. P. Tenancy 
Act, which runs as follows : 

1. (’40) 27 Al R i.j40~Oudh 364 Vlbjj 4 0 ‘i48 
Luck 42 : 1940 OWN 621 . Bhagwati Pruaad v 
Ram Lautan. 

^ ^ o I C 496: 2 PL T 

739, Razaur Rahmaa v. Athar Hussain. 
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Whoro any suit, application or appeal, having 
been rejected either by a civil Court or by a reve- 
nue Court ou the ground of want of jurisdiction, 
is subsequently filed in a Court of the other des- 
cription, the latter Court, if it disagrees with the 
finding of the former, shall submit the record, 
with a statement of the reasons for its disagree- 
meut to the High Court or the Chief Court as the 
case may be. 

Sub-soction (i) of s. 289 provides : 

On any such reference being made, the High 
Court, or the Chief Court, as the case may be, may 
order the Court either to proceed with the case, or 
to return the plaint, application or appeal for pre- 
sentation to such other Court as it may declare to 
be competent to try the same. 

Sub seebioQ (5) of the same section pro- 
vides : 

The order of the High Court or the Chief Court 
as the case may be shall be final and binding on 
all Courts subordinate to it or to the Board. 

Bad action boon taken under sub-s. (2) of 
S.289, the order of the Chief Court would 
have been binding on the District Judge as 
well as on the Commissioner. The appli- 
cant acquiesced in that wrong order of the 
Commissioner. Bis remedy was to apply in 
revision to the Board of Revenue and the 
Board could entertain the application for 
revision because the order of the Commis. 
sioner was such that he could not legally 
make. As the applicant did not take proper 
stops to have the order of the Commissioner 
set aside, he has himself to blame if he 
6nds himself without any remedy. It is 
argued that the words in sub-s. (2) of 8.289 
are ‘‘Where any suit, application or appeal 
having been rejected," and as the memo* 
randum of appeal was not rejected by the 
District Judge on Gth April 1940, but was 
retnrned for presentation to the proper 
Court, this sub section is not applicable. I 
agree with the learned District Judge that 
the word "rejected" includes return of a 
imemorandum of appeal for presentation to 
the proper Court. A memorandum of appeal 
is not rejected on the ground of want of 
jurisdiction but is only returned for presen. 
tation to the proper Court. As the applicant 
filed tbo appeal before the District Judge 
after bis previous order that no appeal lay 
^to him, the District Judge was justified in 
rejecting the appeal. 1 think the order of 
the District Judge is correct. It is argued 
that I may revise the previous order of the 
District Judge dated Gth April 1940. 1 do not 
think it proper to do so in this case as the 
applicant has applied only for the revision 
of the last order of the District Judge. This 
application fails and is dismissed with costs. 

k.s./r.k. Application dismissed. 
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Nanhe Singh and others — 

Defendants — Appellants 

V. 

Ram Narain and another — 

Plaintiffs — Respondents^ 

Misc. Appeal No. 16 of 1941, Decided on 25th 
August 1941, against order of Civil Judge, Unao, 
D/. 1st March 1941. 

(a) Court-fees Act (1870 as amended by U. P. 
Act 19 of 1938), Sch. 2, Art. 17 and S. 7 (iv) (b> 
— Suit for profits — Mere fact that accounts may 
have to be gone into cannot convert it into suit 
ior accounts — Scb. 2, Art. 17 and not S. 7 (iv> 
(b) applies. 

The mere fact that in a suit ior profits accounts 
may have to be gone into for determining plain- 
tiff's share of profits cannot convert the suit into 
a suit for accounts. The mere addition by the 
plaintifi in the prayer that whatever sum be found 
duo to him bo decreed cannot convert the money 
suit into a suit for accounts. Consequently, tbesuit 
will be governed by Sob. 2. Art. 17 and not by 
8. 7 (iv) (b) : (’18) 5 A I R 1918 Cal 1037 and 7 0 0 
84, Bel. on. (PG23 0 11 

(b) Court-fees Act (1870 as amended by U. P. 
Act 3 of 1932), Scb. 2, Art. 17 — Suit for profits 
— Preliminary decree for accounts — Appeal 
against— Sch. 2, Art. 17 applies. 

In an appeal against a preliminary decree for 
accounts in a suit for profits it la not possible to 
estimate at a money value the subject.matter in 
dispute, the only question in appeal being whether 
the appellant is liable to render accouots, there 
being no decree agaiDsthlmforanyspecificamount. 
In such a case the court-fee of Rs. 16 is payable on 
tbo memorandum of appeal. fP C28 0 2] 

P. N. Chaudhari — for Appellants. 

7. A. Abbasi — for Respondents. 


Judgment. — This is a miecellaDOous 
ppoal under s. G-A, Court-fees Act, against 
bo order of the Civil Judge asking the 
ppellants to pay Rs. 79-8-0 deficiency in 
30 court.fee within 20 days. The respon- 
ents, Ram Narain and Raja Ram, brought 
suit for their share of profits against the 
efendants. appellants. The respondents are 
3 arers in village Dhura Mobal Mohan Singh 
nd the defendants’ father was lambardar. 
he plaintififs brought a suit for recovery 
[ ns. 900 or whatever sum be found due to 
lem after proof and inquiry. It was alleged 
j para. 3 of the plaint that Ram Baksb 
ingh father of the appellants died, that the 
3 fendants were the sons and legal heirs 
ad were in possession of the ^amindari 
lare of Mobal Mohan Singh m vill^© 

ihura and that the defendants 
, pay profits due to the plaintiffs on the 

^sis of accounts for the 

as further aUeged Ikhe? 

iceased Thaknr Ram Baksb Singh, fafcbe 
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of the defendantis, and after bis death the 
dofoDdaots explained no accounts of profits 
to the plaintiffs nor did they pay any sum 
as profits to the plaintiffs. The learned 
Munsif in whose Court the suit was insti- 
tuted passed a preliminary decree for ac- 
counts. The defendants had contested their 
liability to account and had alleged that 
only Bs. 130 were due from them. The de- 
fendants went in appeal and valued the 
memorandum of appeal at Rs. 130. They paid 
court. fees on that amount. The learned 
Civil Judge has held that the defendants 
ought to have paid a court fee on Rs. 900, 
the approximate amount which was due to 
the plaintiffs according to the plaint. 

The first point to be determined in this 
appeal is whether it is a suit for accounts. 
IThe plaintiffs' claim is for the recovery of 
'profits. The mere fact that accounts may 
have to bo gone into in determining the 
plaintiffs’ share of profits will not convert 
it into a suit for accounts. It was bold in 
21 0 w N 734* that a suit for recovery of a 
specific sum of money does not assume the 
character of a suit for accounts merely be- 
cause in the determination of the question 
in controversy accounts may have to bo 
examined. In 7 O C 84^ the plaintiff had 
prayed for two reliefs, U) that an order bo 
passed for the rendition of accounts, and ( 2 ) 
that on accounts being made up, his claim 
may bo decreed. 


It was bold that if a plaintiff claims a 
share of profits whether ho asks for a settle- 
ment of accounts or not as a necessary pre- 
liminary to asoertaining what his share 
really is, that is a suit for a share of the 
profits and that the only case for a settle, 
ment of accounts would be where the plain- 
tiff asked for settlement of accounts pure 
and simple and did not claim a money de. 
oreo as the result. I am of opinion that the 
suit is not one for accounts. The plaintiffs 
claimed for the recovery of Rs. 900. The 
mere fact that they added in the prayer that 
whatever sum bo found due to them be 
decreed does not convert the money suit 
into a suit for accounts. If it is not a suit 
for accounts, s.7, cl. (iv) (b) will not apply. 
The case will be governed by sch. 2, Art. 17 
Court. fees Act. It provides for a plaint or 
memorandum of appeal in a suit where it 
is not possible to estimate at a money value 


1. (’18)6 AIR 1918 Cal 1037 : 41 I C 929 ; 21 
0 L J 9G : 21 0 W N 784, Eahctranatb Bhuivt 
V. Kali Daal Dasl. 

2. (*04) 7 0 C 84, Bbaija Brij Rnj Biogb ?. Ran 
Pargbat. 


the subject-matter in dispute and which is 
not otherwise provided by the Act. Suit as 
defined in the Court. fees Act includes an 
appeal. I think it is not possible to estimate 
at a money value tbe subject matter in dis. 
pute in the appeal filed in tbe lower Court. 
Tbe only question in this appeal is whether 
the defendants. appellants are liable to ren- 
der accounts. There is no decree against 
them for any specific amount and so no 
money value can be given to tbe subject, 
matter in appeal. I therefore hold that the 
defendants are liable to pay Rs. 15 court fee 
on the memorandum of appeal filed in the 
lower Court. Tbe order of tbe learned Civil 
Judge, Unao, is set aside and the defendants, 
appellants are ordered to pay Rs. 15 court, 
fee on the grounds of tho appeal minus the 
sum already paid within a month from this 
date. No order as to costa of this appeal. 

G.N./r.k. Order set aside. 

(28) A. I. R. 1941 Oudh 623 
Agarwal J. 

Mt. liatn Pyari — Defendant — 

Applicant 

V. 

Govind Prasad and another 

Plaintiffs — Opposite Party. 

Civil Revn. Appln. No. 26 of 1941, Decided on 
29th August 1941, for rovision of order of Munelf, 
Kaiaargaiij, Bahralch, I)/- 25tb February 1941. 

Civil P. C. (1908), S. US and O. fi, R. 17 — 
Order allowing amendment of plaint — No revi- 
sion lies. 

An order allowing amendment of a plaint being 
an interlocutory order is not open to revision: (‘36) 
23 AIR 1936 Oudh 22 (P B) and (’34) 21 AIR 1934 
All 785, Rel. on; (’40) 27 AIR 1940 Oudh 367, Exvl ■ 
(’35) 22 A I R 1935 All 353, Not approved. 

D • o • . (P 624 Cl, 2] 

Baj Kumar Srivastava — for Applicant. 

S\Taj Husain — for Opposite Parly. 

Order. — This is an application for revi- 
sion under s. lis. Civil P. C.. against two 
orders of the Munsif Kaisarganj at Bahraich 
dated 26th February 1941 and 2i3t January 
1941. The opposite parties Govind Prasad 
and Dhondhey Das brought a suit in the 
Court of tbe Munsif, Kaisarganj, on the alle- 
gation that Govind Prasad, one of the plain- 
tiffs, was owner of some shops which he let 
out to Shadi Lai and Babu Ram for one 
year and the term of tenancy expired in 
May 1936 and then he lot them out to tho 
other plaintiff, Dbondboy Das, that Babu 
Ram died in the year 193G and Shadi Ram 
died on ctb May 1940 leaving his widow Mt 
Ram Piari, the defendant in the case, and 
that she was in unlawful possession of the 
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shops. They sued for possession of the shops 
find damages for unlawful occupation. The 
defendant Mt. Ram Piari pleaded that the 
suit was not within the jurisdiction of the 
Court and the court-fees paid wore insufli. 
ciont. Two issues were framed by the Court: 
(l) Has this Court jurisdiction to entertain 
the suit? (2) Is the court-fee paid sufliciont? 

After this the plaintiffs applied for the am. 
end men t of the plaint and converted the suit 
as if it wore against a tenant. They claimed 
ejectment instead of possession and root in 
place of damages. The learned Wunsif al- 
lowed this amendment and decided the two 
issues in favour of the plaintitTs. It is from 
these two orders that this revision has been 
61od. It was held by a Full Bench of this 
Court in 1935 own 1158* that no revision 
llies from an interlocutory order. The learn- 
ed counsel for the applicant has argued that 
the order in question in the Full Bench 
case was one about court foes and not for 
amendment. The Full Bench decided the 
case on the ground that an interlocutory 
order does not decide a case within the 
meaning of S. 115, C. P. C. Reference was 
made to the case in 3 a W u 474^ that no 
revision lies against an order amending a 
I'laint. Reference was also made to another 
case, 4 A w R 802-^ In tliat case it was held 
by the Allahabad High Court that a revi- 
sion lies from an order refusing to allow an 
amendment. It was observed by King C. J. 
who was one of the members of the Full 
Bench that that decision of the Allahabad 
High Court was in opposition to the general 
trend of rulings of that Court The same 
learned Judge made the following observa- 
tion t 

Tbo alteration of tho ]an(;ua(;o used in 8. 922 of 
tbo old Code (corresponding to 8. 116 of tho pre- 
Feot Code) ecems at first sight (o make no appre- 
ciable differeneo In the tneuning. The I cgislaturo 
must, however, have had sonic object in altering 
tbo language and tho effect of tho alteration seems 
to mo to make it clear beyond all doubt that tho 
case must have kocn decided boforo tbo record of 

r.'C^j 23 A i R 193^6Jdh 22 : 168 fC^'iyTTl 
Luck 629 : 1935 OWN 1156 (P 15), Paras Nath 
V. Ran Bahadur. 

2. ('84) 21 A 1 It 1934 All 786 : 162 I C 88C : 1984 
A L J 767 : 3 A W R 474, Sunder Lai v. Mt. 
Bazia Begem. 

3. ('86) 22 AIR 1996 All 853 : 163 I 0 C6 : 67 All 
469 : 1934 A L J 989 : 4 A W R 802, Rurmal Ram 
Kath 7. Kapllman MIsir. 


the case is called for ... . Now in the present case 
what record of a decided caso could bo sent? There 
is DO such record as distinct from tho record of the 
pending suit, and 8. 115 does not anthorize the 
High Court to call for the record of a pending suit. 
It has been suggested that the record of the deci- 
ded case (that is the record of the decision of the 
preliminary issue regarding tho court-fee) consists 
of that part of tho record of the pendingsuitwhicb 
relates to tbo decision on the question of court-fee. 
A little reflection will, I think, show that it would 
be impossible to separate tbo so-called record of the 
decided caso from tho record of the pending suit 
and thus to scud the record of tbo decided case 
while leaving tbo record of tho pending suit in the 
trial Court, 


Tho case before the Full Bench was in 
respect of an order about the payment of 
court fees but the reasoning will apply in 
this case also. The learned counsel for the 
applicant has relied on (1910) OWN 500.^ In 
that caso the appellate Court had allowed 
an amendment and remanded the case. 
There was an appeal to this CJourt. It was 
held that no appeal lay but their Lordships 
treated tho memorandum of appeal as a 
memorandum for revision and bold that tho 
lower appellate Court was not justified in 
allowing tho amendment. There was a 
decided caso boforo the Chief Court in that 
caso and so that case does not in any way 
touch tho decision in the Full Bench caso 
above referred to. If no revision lies, I need 
not see whether the order of amendment 
was proper or not and I need not refer 
to tho case law of other High Courts when 
there is a Full Bench case of this Court 
which is quite applicable to this case in my 
opinion. I am of opinion that no revision 
lies from the order allowing amendment. If 
tho order of amendment stands, it cannot 
ho said that the two issues of jurisdiction 
and court fee bad been decided wrongly by 
tho lower Court. There are. no doubt, some 
cases in which a revision was allowed from 
an order deciding the question of jurisdic- 
tion but hero it cannot be said that the 
question of jurisdiction has been wrongly 
decided if tho amendment is proper. I see 
no reason to interfere. Tho application is 
dismissed with costs. 

O.N./R.K. Application dismissjd. ^^ 

4. ('40) 27 A I R 1940 Oudh 807 : 188 10 893 : 
1940 OWN 600 : 10 Luck 05, Mt. Lachmln v. 
BbairoD Bakheb Singh. 
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SUBJECT INDEX 


Adverse possession — Plaintiff obtaining 
poBBession of property through Court and 
leasing it to defendant 1 by registered lease 
to ^hioh defendant 2 was marginal witness 
— Defendants 2 and 3 taking sub-leases 
from defendant 1 — Defendants’ adverse 
possession cannot commence until expiry of 
leases 69<2 

Attachment — Attachment of immovable 
property— Effect stated 87a 

Civil Procedure Code (5 of 190S) Ss. 10, 
161 and 116 — Order under S. 10 refusing 
stay of subsequent suit pending previous 
one — Order though not open to revision 
held could be interfered with under S. 151 

34 

S. 60 (1) Proviso — 'Or' — Scope — ‘Or’ 

is used to include decrees in which no 
attachment is necessary 585 

— -S. 60 (1) (c) — IIouso lived in by 
agriculturist and other buildings occupied 
by him are exempt — While occupying resi. 
dential house agriculturist need not put it 
to some agricultural use to attract S. 60 
(1) (o) 68 

* S. 60 (1) (c) — Mortgage decree — 

House of agriculturist cannot be sold SSa 

S. 64, Explanation, and S. 73 — Ex. 

planation to S. 64 indicates that appUoa. 
tions for rateable distribution go hand in 
hand with execution application — Court 
ordering execution application to bo filed 
but mentioning in order that attachment 
should subsist — No such order made on 
application for rateable distribution which 
was also filed — Decree-holder for rateable 
distribution can take advantage of order on 
execution application 186 

' 5. 107 and 0. 41, R. 23 — Unsuccess, 

ful litigant in lower Court cannot be allow, 
od to patch up weak parts of case and fill 
up omissions by recourse to S. 107 and 
0. 41, B. 23 in appeal 28c 

S. 116 — “Material irregularity" 

Failure to note that certain decision follow, 
od does not apply to the case is material 
irregularity 70^ 

S, 140 and 0. 7, R. 11 — Appeal memo 
insufficiently stamped— Court has discretion 
under 8. 149 to grant time to make up 
deficiency — S. 149 is general rule while 
0. 7, R. 11 is particular and applies to 

plaints only gg^ 

* 0. 3, R. 4 — Mechanical act of band- 

ing over appeal to clerk of Court is only 
ministerial work and does not amount to 
"acting" under O- 3, R. 4— Another counsel 
can present appeal on behalf of counsel 


Civil P. C. 

appearing in case without written authority 

1 

0. 14, R. 1 — Failure to frame issue is 

not necessarily fatal to suit provided sub. 
atantial justice is done — Defendant raising 
plea for applying S. 41, T. P. Act — Argu. 

ments addressed — No issue framed Court 

is justified in applying principles of S. 41, 
T. P. Actt (’39) 26 AIR 1939 Pesh 44=184 
I C 433, OVERRULED 59a 

0. 21, R. 36 (2) — Proceedings under 

R. 86 (2) — Failure to affix warrant or to 
proclaim by beat of drum is fatal 25a 

0. 21, Rr. 00 to 03 — Execution sale— 

Judgment-debtor proved to have no title to 
property sold — Auction purchaser cannot 

maintain suit to recover purchase money 

His remedy is under O. 21, R. 93 41c 

♦ 0. S2, Rr. 3, 4 and 11 and 0. 41, R. 4 

— Lower Court’s decision jointly affecting 

all appellants — Death of one — Legal repre. 
sentative not brought on record within 
time — Appeal does not abate against all 
appellants 36 

0. 22, R. 4 — Execution sale set aside 

— Suit by auction purchaser for recovery of 
sale price against decree-holder A, judg- 
ment-debtor B and other decree- holder C 
who shared sale proceeds rateably with A, 
decreed — At hearing of first appeal by A, B 
and C, B dying and his representatives 
substituted — Appeal allowed — Auction 
purchaser filing second appeal against A, B 
and C — Appeal held abated only against 
roprosentativos of B but not against A 
andC 41a 

0. 20, R. 1 — Suit against municipality 

— Secretary can engage counsel under 

general power of attorney given to him 

Special authorization by municipality is not 
necessary 

0. 34, R. 6— Order refusing application 

under O. 34, R. 6 is decree — Appeal must 
bear ad valorem court-fee under Scb. 1, 
Art. 1, Court. fees Act 56 

— Sch. 2, Para. 1 — Suit for restitution 
of conjugal rights can be roforrod to arbi* * 
tratioo 

Contraot Act (0 of 1872), S. 2 Con- 
sideration — Attachment by decree- holder 
of judgment-dobtor’s property — A paying 
amount in satisfaction of decree holder’s 
claim against judgment. debtor— Considera- 
tion for payment consists in decree. holder 
not insisting on attachment of property 

6c 
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Gontraot Act 

Ss. 126 and 134 — A offering oheqne 

to B in satisfaction of B's claim against C 
— A is not surety and cannot take advant- 
age of S. 134 66 

Co*owners — Partition — Portion of joint 
estate divided — Presumption that v^bole of 
it was divided is one of fact and depends on 
particular facts of case — All property jointly 
owned by plaintiff and defendant divided 
except bujra — Agricultural land though 
shown joint held separately almost in equal 
shares — No compensation shown to have 
been given to plaintiff — Hujra held not 
partitioned 65a 

CosharerB — One cosbarer can sue tros. 
passer without impleading other cosharers 

Gde 

Adverse possession — Fact of one co- 

sharer building extensively on portion of 
joint land does not of itself amount to ouster 
of other cosharer wlio was minor at that 
time 65iZ 

Decree for possession not executed — 

Decree-holder does not become cosharer 
with judgment. debtors and is not entitled 
to share pro6ts 256 

Court-fees Act (7 of 1870), S. 7— Land 
with building thereon comes within the 
definition of “houses" in S. 7 — Water-mill 
assessed to land revenue should be assessed 
to court-foe on its market value G9a 

Criminal Procedure Code (6 of 1808), 
S. 107 — Person executing bond under 
S. 107 committing offence under S. 896, 
Penal Code — Offence involves breach of 

peace and entails forfeiture of bond 

Forfeiture of whole amount of bond is 
justiGed in such case G3a 

Sa. 242 and 537 — Object of S. 242 

stated — Facts on which case under S. 172, 
Punjab Municipal Act, was based fully set 
out by prosecution and accused speciGcally 
asked to explain case — Non-compliance with 
S. 242 held more irregularity curable by 
S. 537, Criminal P. 0. 96 

S. 250 — S. 250 applies to warrant 

cases also 24 

S. 614 — Seourity to keep peace — 

Magistrate convicting accused for offence 
involving forfeiture of security — Magistrate 
can order forfeiture subsequently 78 

S. 615 — Revision — District Magistrate 

can raise amount of security ordered to be 
forfeited by original Court 636 

Criminal trial — Confession — Murder — 
Magistrate recording confession asking ao- 
cuBod "Did you throw born child into well 
as result of which he died of drowning"— 


Criminal trial 

Accused replying “Yes” — Answer is no 
admission of child being born alive 226 
Deed — Validity — Execution — Document 
not signed by all by whom it purports to bo 
executed — Validity — Intention of parties 
mast be looked to 46a 

*Eleotrioity Act (9 of 1910), S. 12 — 
Questions whether bracket should be fixed 
on particular private wall by licensee under 
Act and whether owner of wall should be 
given compensation — District Magistrate 
alone can decide— Civil Court has no juris- 
diction 78 

*EYidence Act (1 of 1872), S. 26 — 
Accused sent in charge of police head 
constable for medical examination making 
confession to doctor during examination 
though not in bead constable's immediate 
presence — Confession is inadmissible as 
made while in police custody 22d 

S. 32 (5) — Entry by father in his 

pocket book regarding birth of his sons 
proved to be in his handwriting by wit- 
nesses acquainted with his handwriting — 
Fact that they saw bis handwriting long 
ago does not shake value of their evidence 


38a 


-S. 36 — Entry In sohool register re 

I* AS « n 


larding age of boy admitted is admissible 

386 

■Ss. 90 and 65 — Copy admissible under 

. . A «« A A ^ 


3. 66 — Presumption under S. 90 can be 
Irawo in respect of copy ^ 

■S. 114 — Young woman giving birth to 


irst child ontirely unattended during pro- 
^as — Child cannot reasonably be presumed 
o be born alive 22c 

lindu law — Joint family— Members joint, 
y acquiring property without aid of joint 
amily property — No proof of partnership 
-Property acquired must be presumed to 
le joint family property unless acquirers 
ntendod to hold it as co-owners 89c 

-Joint family firm — Dissolution — Pre- 


;oo8 accounts of business cannot bo 8°°® 

ito at time of dissolution 

-Joint family property— Nucleus proved 
. . . L„ /Atnilv 


— auluu • .. 

exist— Whole property of joint family 
ust bo presumed to be joint— But no sue 
esumpfeion arises where nucleus « 
at property claimed to be joint could n 
ive been acquired with its help 

Joint hmily proporty-Applimtio"^ 
by £athor - Loan •PPl!“ 


,D by laiDor — . t 

rod by father containing ^ pro- 

tU ancestral as well 

•ty— Loan form is admissible to enow 
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Hinda law 

whether father iotended to treat two sets of 
properties as joiot family property 89<2 

Joint family property — Member of 

joint family volantarily throwing separate 
property into common stock — Separate 
property becomes joint family property — 
But clear intention to waive separate rights 
must be established — Intention cannot be 
inferred by mere fact of joint user of sepa* 
rate property by other members 89fl 

Partition— Wife cannot demand parti. 

tion — Partition between her husband and 
sons — Wife is entitled to share equal to that 
of son 89/ 

Partition — Joint family firm — One 

member taking certain property and aban. 
doning his claim in joint family property 
without spociQcation of share — Implied in- 
tentioD of rest of members to continue joint 
operates in continuance of joint family 
business — But speoiheation of share in re. 
linquishment deed operates to terminate 
joint family business HOg 

Maintenance — Widow — Estoppel 

Mortgage by son of house left by deceased 
father — Widow of deceased signing mort. 
gage deed after hearing its contents — She 
is estopped from claiming right of residence 
and maintenance as against mortgagee; 17 
Income-tax Act (11 of 1922), Ss. 26A 
and C6 (3) — Question whether Hindu 
family is divided is one of fact 64 

Land Acquisition Act (1 of 1894), S. 23 
— Market value of land — Sale prices after 
notification for acquisition, fact of land 
being used for building purposes and pro. 
posal for converting sub-division in which 
it was situate into district can bo taken into 
account 32 

^ S. 23 — Market value of acquired land 

is to be determined from average rental of 
that land and similar lands in vicinity: 13 
Limitation Act (9 o/ 1908), S. d—Conflict 
of views on certain point — Delay caused by 
adopting one view — Time may be extended 

♦ o . 

o. 12— Time for obtaining copy of 

decree — Period between date of judgment 
and date of^ signing of decree will be ex- 
cluded provided copy of decree is applied 
for with due diligence even though decree 
is not signed 74^ 

S. 14— Order under N.-W.R P. Agri. 

culturists Debtors’ Relief Act, 4 of 1939— 
Whether appeal or revision competent 
difficult to ascertain from N..W. F. P. Act, 
4 of 1930 — Trend of decision on aforesaid 
point not known— Appeal by judgment. 


LimitatioD Act 

debtor — Judicial Commissioner’s judgment 
holding appeal incompetent — Appellate 
Court in pursuance of aforesaid judgment 
dismissing appeal — Revision by judgment- 
debtor — Judgment. debtor held entitled to 
deduct time spent in prosecuting appeal 
under S. 14, Limitation Act 85a 

14 — Award between Bank and 

private individual — Bank in good faith 
carrying on proceedings for execution of 
award in Sub.Judge’s Court— Subsequent 
ruling declaring that awards such as one in 
question were cognizable by District Judge 
— Bank hold entitled to benefit of S. 14: 36 

Art. 47 — Proceedings bet%veen plaintiff 

and defendant under S. 146, Criminal P. 0. 
—Order under 8. 145, Criminal P. G., de. 
daring defendant to bo in possession — Suit 
by plaintiff for possession of his share of 
proiwrty falls under Art. 47 656 

Art 47— Order under S. 145, Criminal 

P- C. — Person not party to proceedings is 
not bound by order — Art. 47 does not 
apply to such person 6ac 

Arts, 97 and 62 — Mahomedan trans- 

forring land to wife in lieu of her dower 
debt and promising to have mutation at. 
tested and deed registered but failing to do 
30 before his death — Subsequently muta. 
tion proceedings by widow in pursuance of 
deed rejected on objections by her stepsons 
— Suit by widow against stepsons for pos. 
session of land and in alternative for re. 
covering dower money — Transfer held 
being perfectly valid to begin with. Art. 97 
applied — Cause of action accrued when 
mutation was rejected 67 

—Arts. 97 and 62— Execution sale con. 
firmed— Objections allowed and confirmed 
in revision— Suit by auction purchaser for 
recovery of purchase price falls under 
Art. 97 and not Art. 62— Cause of action 
arises on date on which objections wore 
allowed or date on which they were con. 
firmed in revision 4X6 

Art. 146A and S. 28 — Municipality 

not filing suit for possession of land en. 
croached upon for 30 years loses its right to 
demand removal of encroachment and pos. 
session of land 7(j^ 

— - — Art. 14GA — Open assertion of hostile 
title is not necessary to start limitation: 76c 

Art. 166 — Date of decree — Time 

should be computed from date of pro- 
nouncement of judgment and not date of 
signing of decree 74^ 

■ — Arts. 160 and J62— Application for 
possession by decree, holder auction pur. 


Limitation Act 

chaser is governed by Art. 180 and not bv 
Art. 182 20 

Arts. 181 and 17S — Art. 178 applies 

only to applications under Civil Procedure 
Code — Art. 181 is not restricted toapplica- 
tions under Civil Procedure Code but ex. 
tends to applications not provided for in 
schedule — Application to Ole award passed 
under the Arbitration Act is governed bv 
Art. 181 3a 

182 (6) — Execution application 
neither signed nor verified but Court acting 
upon it — It must bo deemed to bo applies, 
tion in accordance with law 103 

Mesne profits — Suit for, against person not 
in possession — No decree can be passed: 876 
*Minor — Minor representing to be major 

entering into contract — Contract is void 

Minor cannot be compelled to refund money 
received by him 3gc 

Negotiable Instruments Act (2Gof 1881), 

Ss. 69 and 76 (d) — Proper presentment 
not made to maker of hundi at place speci. 
fied — S. 09 discharges maker unless no 
damage is shown to result — Maker can 
prove that damage was caused to him and 
that Section 70 (d) cannot bo availed of — > 

Drawer and drawee of hundi same No 

question of damage arises 46c 

North Western Frontier Provinoe Agri- 
culturlsts Debtors Relief Act (4 of 
1030), S. 2, proviso (1) — Uouse or shop 
property mortgaged— Proviso does nob con. 
template that equity of redemption should 
nob be worth more than Rs. 600 16 

S. d — Meaning and applicability ox- 

plained 

— S. 9 — Joint decree against more than 
one judgment. debtor — Any of them who is 
agriculturist can apply under S. 9— Decree 
can bo reopened for benefit of all judgment, 
debtors including those who are non-agri- 
culturists 856 

S.9 — Application under S. 9 not accept- 
ed — No appeal lies — Application under 
8. 9 accepted — Appeal is competent 81a 

S. 0 — Proceedings under S. 9 — 

Account books — Non. production — Adverse 
inference — Transactions between parties 
cornmencing in 1914 — Transactions to 
which account hooka prior to 1926 related 
either closed or renewed — No adverse infer- ' 
ence hold could bo drawn from non- pro- ' 
duction of account hooka prior to 1926 : 816 ■ 

~~ —S. 0 — Burden of proof is on judgment. < 
debtor 81c ' 

— — -S. 9 — Order declining to interfere on < 
application under 8. 9 is nob appealable : 8a i 
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l 0° ISth August 

3 lydO— 8ix years expiring in leas than two 

3 months from date of deoision on application 
under S. 9 of Act — Instalments held should 
be refused 32^ 

: North Western Frontier ProYinoe 
Courts Regulation (1 of 1931), S. 30 — 
Order by Subordinate Judge under S. 476 
Criminal P. 0. — Appeal under S. 4766,' 
Criminal P. C., lies to District Judge and 
nob Senior Sub-Judge 80 

S. 31 (1) (b) — Property mortgaged 

mr Ra. 8 — Equity of redemption sold for 
Rs. 25,000 — Redemption suit — Second 
appeal is competent — Consequently first 
appellate Court's order of remand is appeal- 
able 286 

——S. 34 — Questions whether petitioners 
wore agriculturists within the meaning of 
N. W. F. P. Agriculturists Debtors Relief Act 
and whether they had made such payments 
as to entitle them to relief under that Act 
are questions of fact 66 

North Western Frontier Provinoe Law 
and Justice Regulation (7 of 1901), S. 34 

— Land in suit valued at Rs. 388-2-0 and 

other property at Rs. 1900.0.0 — Two 
values cannot be combined — Second appeal 
does not lie .33a 

North Western Frontier Province Mas. 
lim Personal Law (Shariat) Application 
Act (6 of 1936), S. 2 — Suit by rever- 
sioners for declaration that alienation by 
woman bolding life estate is not binding on 
them is not maintainable after passing of 
Act 15 

S. 27 — Succession — Questions coming 

up before Court after Act came into force 

— Mahomedan law must be applied irres. 

peotive of fact whether succession opened 
after or before Act 886 

Partnership Aot (9 of 1932), Ss. 3 (b), 

4 and 69 — Solitary transaction of money* 
lending by two persona jointly would not 
make those persons partners in firm — Their 
registration is not necessary under S. 69 : 6a 
Penal Code (45 of 1860), Ss. 302 and 318 

— Prosecution seeking to prove offence 
under both S. 802 and S. 318 — Charges 
should bo framed under two beads — Ac* 
ouaed found guilty under both Ss. 302 and 
318 should bo convicted under both sections 
and not in alternative 

* 8. 466— Person entering house of an- 

other to commit adultery with unmarria 
woman by invitation and actually ootnmn- 
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Penal Code 

ting adultery — Case does not fall under 
S. 456 : 5b J R, OVERRULED 79 

Pleadinga — Fraud — Where fraud is alleged 
it must be specifically pleaded 41(2 

Praotioe — New plea— Waiver— Point that 
plaintiff had no cause of action not taken 
before or even at settlement of issues — No 
issue framed — Point not pressed in trial 
Court — Point must be presumed to have 
been waived C9c 

New plea — Second appeal — Question 

of undue influence cannot be allowed to bo 
raised for the first time in second appeal Qd 

Pre>emption— Question whether purchase 
by pre emptor is benami has no bearing — 
Pre-emptor with requisite qualifications 
producing money — Court must grant decree 

52a 

Price paid by vendee — Proof of — Fact 

that bulk of amount was paid before sub. 
registrar is best evidence — Court need not 
determine market value by other evidence 

626 

Pre-emption suit decreed — Vendee 

withdrawing amount deposited by pre- 
emptor in Court — During execution pro- 
ceedings for possession pre-emptor and 
vendee entering into compromise under 
which vendee paid certain amount to vendor 
before Court which ordered execution to bo 
filed in full satisfaction — Compromise held 
out and out sale 26 

Jurisdiction — Appeal — Decree for pro- 

omption on payment of price plus compen- 
sation — Forum must bo determined on 
basis of price 14 

Principal and a^ent — IBank by power of 
attorney authorizing agent to sign agree- 
ments, generally sign for Bank and to take 

any legal proceedings on behalf of Bank 

Agent hold bad authority to enter into 
reference to arbitration 3c 

Provlnoial Small Cause Courts Act (9 of 
1(387j, S. 36 — New Small Cause Court 
Judge having no pecuniary jurisdiction to 
execute decree passed by bis predecessor — 
lie can transfer it to himself on regular 
side and deal with it as Sub judge — At- 
tachment order in latter capacity is valid 

18a 

Punjab Excise Act (1 of 1914), S. 68 — 
N. \V. F. F Government Notification that 
rules in Punjab Excise Manual shall apply 


Punjab Excise Act 

to N. W. F P. until separate rules framed 
— Rules are not ultra vires 102 


Punjab Municipal Act (3 of 1011), S. 93 
— Fire Brigade independent unit under 
control of Crown’s officer — Fact that Muni- 
cipal Committee pays for it does not make 
it responsible for its acts or omissions : 20 

S. 228 — Municipal Committee giving 

sanction for prosecution without mention- 
ing any' section but after reciting facts con- 
stituting offence under S. 172— S. 228 bold 
sufficiently complied with 9a 

Punjab Tenancy Act (IG of 1887), S. 77 

(3) — Jurisdiction of revenue Court Suit 

which does not dispute 'ha(j’ to bo village 
cess but merely seeks decision as to liability 
to pay baq’ is cognizable exclusively by 
revenue Court G2a 

S- 77 (3) (j) — Person seeking doclara- 

tion as to bis liability to village cess — Whe- 
ther suit in revenue Court lies ( Qu<zrc) G26 

Registration Act (16 of 1908), S. 17 H) 
Proviso and S 17 (1) ( d) — Word ‘‘reserve ’ 
in S. (17) (l) (d), S. 17 (1) Proviso and in 
Punjab Government Notification No. 29 of 
1888 — Meaning explained — It is equivalent 
to fix 30 

Suits Valuation Act (7 of 1887), S.8 — 
Mortgage — Redemption suit — Value for 
jurisdiction is amount found due on mort. 


gago 28a 

Transfer of Property Act (4 of 1882), 
41 — Mortgagee is not bound to have 
mortgage entered in land revenue records 
or sue for iwssession before limitation ex- 
pires — Anomalous mortgage — Mortgage 
simple for certain period after which mort- 

gugeo entitled to possession— Mortgage duly 
registered but not entered in land revenue 
papers— Mortgagor transferring his interest 
in mortgaged property — S. 41 does nob 
apply — Moitgjigee can sue for possession 
any time within limitation 59^ 

68. 6G and 81 — Ss. 66 and 81 do not 

apply to N W. 1. Province but their princi- 
ples Hie applicable as principles of equity, 
justice and goud conscience 496 

S. 70 — S(x)po — Superstructure built on 

mortgaged site is accession available to 




6. i'iO^TraDsfor of Property Act not 
• - can bo assigned orally 

independently of Negotiable Instruments 

46i 
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^ A. I. R. 1941 Peshawar 1 

Almond J. C. and Mm Ahmad J. 


Ghulam Sarivar Faqir Mohd. Teli — 

Petitioner 


V. 

'Nahi Dafihsh Fajn Teli and others — 

Resjxindents. 

Civil Rovn. No. 282 of 1939, Decided on 
22iid October 1910, against order of Addl. 
Judge, Peshawar, D/- 2nd May 1939. 


• Civil P. C. (J908), 0. 3, Tl. 4 — iicchanicnl 
act of handing over appeal to clerk of Court is 
only ministrrMt work and does not amount to 
"aelitig” under 0. 3. It. 4 — Another counsel can 
jnresent appeal on behalf of counsel appearing in 
case vdihout icrillen authorilp. 

The mechanical act of handing over an appeal 
to tbo dork of Court or another ollicer appointed 
for receiving appeals does not amount to '‘acting" 
as contomplatod by 0. 3, R. 4. It is onlj- a minis, 
teriul work and similar in naturo to the payment 
of process-foo. etc., which the clerks of counsel 
usually do. Coneoquontly another counsel can pro- 
eont an appeal on Iwhalf of the counsel duly 
author!^ under O. 8. R. 4 without a document 
in writing authorizing him to do so : A I R 1989 
Rang 1. Poll.: 20 Mad 87. Rel. on: AIR 1928 
Lab 841; A I R 1930 All 112; A I R 1931 All 507- 
AIR 1931 All 7C7 and AIR 1936 Lab 506’ 
Jailing. [p 3 Q g} 

L. Jtwanda Mai _ for Petitioner. 

O. C. Kohli _ for Respondent (Plaintiff). 

Mt. Mirianoor m person. 


Mir Ahmad J. — Nabi Bakhshand Abdur 
Rehtnan obtained a decree for possession of 
half of a house against Mt. Mirzanoor and 
Ghulam Barwar. Lala Jiwanda Mai was tho 
pleader who represented Ghulam Sarwar in 
tho trial Court. Ghulam Sarwar again engaged 
Lala Jiwanda Mai. Pleader, to 6le an appeal. 
Lala Jiwanda Mai prepared the memoran- 
of appeal and signed it. He practises at 
TTanpur. The appeal had to be filed at Abbot- 
tabad. Ho therefore asked Qazi Mohammad 
Ashraf Pleader, who was going to Abottabad, 
to hand m tho appeal there on his behalf. 

1941 w/l 


There are two notes on tho memonindum 
of appeal. One is by Lala Jiwanda Mai that 
his power of attorney was on tlio lilo of tho 
lower Court and had not been cancelled by 
his client, and the other is by Qazi Moharn. 
mad Ashraf tliat he was filing the appeal iu 
Court for Lala Jiwanda Mai, Pleader. 

At tho hearing, counsel for the plaintilT- 
rospondeuts objected that tho apjieal had not 
been properly presented and should tlierefore 
be dismissed. The argument taken was that 
Qazi Moliammad Ashraf was “acting” for 
Lal.a Jiwanda Mai when he presented tho 
appeal, and, as under o. 3, R. 4, Civil P. C., 
he could not act without a written power to 
do so, there was no properly presented appeal 
before tho Court. Tliis argument prevailed 
witli tho learned Additional Judge. He dis. 
missed the appeal on this ground. Ghulam 
Sarwar has eomo up on revision to this 
Court. As the decision of this petition affects 
tlie general routine of the Bar the case was 
referred to a Bench by a single Judge for an 
authoritative decision. Tho law on the sub- 
ject is quite clear. Order 3, r. 4 , sub-r. (i) 
Civil P. C., is in tho following words ■ 

No pWder shall act for any person in any Court 
unless be has Usen appointed for tho purpose by 
such person by a document in writing signed by 
such person or by his recognized agent or by some 
0 her person duly authorized by or under a power 
of attorney to make such appointment. 

If Qazi Mohammad Ashraf was “actin«” 
for Lala Jiwanda Mai then it is indisputable 
^at he required a written power to do so 
But tho point is whetlier in fact the hand, 
ing over of the appeal to the clerk of Court 
amounts to “acting” or not. Counsel for tho 
petitioner has referred us to two rulings in 
supiMrt of the proposition that it is only a 
ministerial act and does not amount to 
acting” under o. 8. R. 4, Civil P. C. One of 
the authorities is A I ii i939 Rang H and 


i. l-BUJ A 1 K 1939 Rang 1 ; 180 I C 5G5 ■ 19^ 
BLR 108. Sawarmal v. KunjUal. ^ ' ^^^9 


2 Peshawar Ghulam S^vewar v. Nabi Bakhsh (Mir Ahmad J.) 
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another is 20 Mad 87.® Counsel for the plain. 
tifT-respondents quoted a I R 1928 Lah 841,® 

A I R 1930 ALL 112,* A I R 1931 ALL 507;® AIR 
1931 ALL 767* and AIR 1936 Lah 500,^ to 
show that a wTitten power was necessary 
for a counsel to enable him to present an 
apf>eal on beiialf of another counsel. We will 
first deal with the rulings quoted by counsel 
for the plaintiff. respondents. In A I R 1928 
Lah 841'* there occurs a remark that the 
•fudge of the lower Court should not have 
announced tlio judgment to the clerk of the 
counsel. There is nothing else besides this 
sentence in this judgment and wo do not 
think it has any bearing on the case before 
us. In AIR 1930 .\LL 112* au appeal was tiled 
by a counsel in whose power of attorney 
the name of the counsel was not written 
nor was the power duly accepted in writing 
by the counsel himself. 'I'ho appeal was 
therefore rejected. The party filed another 
appeal duly supported by a regularly drawn 
up power of attorney though beyond time. 
Their Lordships of the High Court hold 
tliat the subse(iuont apjioal was maintain- 
able and that the rejection of the previous 
appeal did not bar the later appeal on the 
ground of res judicata. They extended the 
time under S. 5, Limitation .Act, and thus 
condoned the |)eriod by which the subso- 
<|ViPrjt appeal luid become time. barred. It 
appears to us that tliis case also is not the 
direct authority for the |iro|K)sition put for- 
ward by counsel. A I R luni ALL 507® refers 
to verification of plaints. It was held that 
the failure to verify a plaint was a mere 
irregularity and could bo cured by getting 
the verification subse<|uontly done. This 
case is not in point at all. 

In A I R 1931 ALL 767® the name of the 
ideader was not given in the ixjwor of 
attorney. The trial Judge therefore returned 
the plaint to the plaintiff with the direction 
that the plaint should bo presented again 
with a projjerly drawn up power of attorney 
attached to it. The plaintiff appealed to the 
District Judge w ho _up?^t that qrdor__and 

2. (’97) 20 Mftd 87 : 2 Woir 470, Queen-F-mpresa v, 
Karuppa Udajran. 

3. ('28) 15 A I R 1928 Lah 841 : 110 IC 177,Bogg 
Sutherland & Co. v. Bahadur Chaiid. 

4. (’30) 17 A I R 1930 All 112 : 121 I C 546 : 1990 
A L .7 304, Muhammad Qamar Shah Khan v. 
Mohammad Salamat All Khan. 

5. (’31) 18 AIR 1931 All 507 : 134 1026 : 54 A1167 : 
1931 A L J 777 (S B), Wall Mohammad Khan v. 
lahak All Khan. 

6. (’31) 18 A I R 1931 All 767 : 132 I C 666: 1981 
A L J 988, Chitta v. Jafo- 

7- ('86) 23 A 1 R 1936 Lah 600 : 168 I 0 141 : 17 
^h 010 : 88 P L B 268, K. L. Oauba v. Indo- 
SwUs Trading Co. Ltd. 


directed that the case should proceed. Their 
Lordships of the High Court restored the 
order of the original Court and ordered that 
the plaint should be returned and presented 
again after correction had been made in the 
power of attorney. It is patent that this 
ruling is also irrelevant to the question in 
dispute. A I R 1936 Lah 500^ is again dis- 
similar. Counsel who was given the power 
of attorney by the client did not sign the 
memorandum of appeal. Tho memorandum 
of appeal was signed by another counsel 
who noted that he was acting for the counsel 
originally briefed. It was held that the 
signing of the appeal amounted to "acting” 
and tlierefore the appeal was not properly 
presented. The review of the authorities 
cited by the counsel for the plaintiff-respon- 
dents has made it clear that these authori- 
ties do not help us in deciding the present 
case. Wo will now turn to tho cases cited 
by tho counsel for tho petitioner. 20 MAD 
87® was a criminal case. Their Lordships of 
tho Madras High Court made the following 
observations in their judgment: 

The Deputy Magistrate's reason for notacceptiog 
the appeal at first made by the four petitiooers was 
that it was not presented by thomsofvea or their 
pleader, but only by their pleader's clerk. Such 
presentation has been held by this Court to beequi- 
valout to a presentation by the pleader him^f, 
when the petition of appeal is signed by the pleader 
and ho is duly autborlz(^ as was tho case boro. 


AIR 1989 Rang 1* is a Letters Patent 
appeal and is on all fours with the case now 
beforo us. The appeal was signed by Mr. 
Sarkar who held a power of attorney from 
liis client, but it was presented by Mr. 
Ganguly for him. Tho question wn.<i whether 
tho presentation amounted to "acting ’ and 
w’as therefore invalid bcauiso there was no 
written power of attorney authorizing Mr. 
Ganguly to act for Mr. Sarkar. Xhinkloy J. 
with whom Roberts C. J. agrectl, made the 
following remarks: 


So far as India (and Burma) are eoncerned, 
dasaio definitions of the expression ''to aefos usot 
n forensic parlance, are contained in 19 W R Cr 8 
ind 6 Oftl 685.® In tho enrlior case Phoar J. said at 
>. 9: 'I think that . the word "not" there moons the 
loing of something as tho agoqt of tho 
jorty, which shall bo recognized or taken “0“®® 

>y tho Court ns tho act of that prlnci^l ; such 
nstance as filing a doenment.’ In the , . 

.Vhite J. said ot page 690 : 'To act for a clkmt n 
)ourt is to take on his behalf in the 
,he offices of the Court, the io 

I: B W" -K— 

V. Nobin Chundcr. 
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Court.' With tbo i^reatcst rc$pcct»I am prepared to 
adopt those deSoitions; but in my opinion there is 
nothing In O. 8, R. 4, which prohibits a pleader 
from delegating some of hie (unciions, and theCodo 
plainly contoinpUtee that certain functions of a 
ministerial naiuro may bo delegated. A ministerial 
actj in relation to this malter, is an act which docs 
not require tbo personal skill or attention of the 
pleader and which cun tie done without considom* 
tion of facts or circumstaucos. To hold otherwise 
would result iu complete chaos in the udministra* 
tion of justice and would, w ithin a short time bring 
about a state of affairs which would render it im- 
possible for the Courts of law to carry ou their 
work. For, the payment of court.foo, trauslation 
und copying foes and the like, n^crely ministerial 
acts are "acting" just as much as the presentation 
of a plaint or a memorandum of api>eal is "acting”; 
and if the judgmonts of tbo Assistant District 
Court and this Court on second ap{)oaI arc correct, 
the result would bo that the ollioors of tho Courts 
could receive such payments only from tbo hands 
of the parties tbembclves or thoir pleaders duly 
appointed, obviously au impossililo state of aOairs. 
It is conceded, und no doubt it is correct, that tho 
drafting of a plaint or a memorandum of ap 2 >cal, 
or acts of the same nature, which can only bo done 
ou considcrutioD of facts aud circumstances . must 
be done by tbo duly appointed ple;idcr, and there* 
fore such documents must U signed by him, and 
such acts cannot l)edoiio or such documents can- 
not Bignod on his {•ahM by another pleader. Hut 
the same consideration duos not apply to acts which 
aro merely mechanical, such as handing over a 
bundle of paper. To such acts, in my opinion the 
maxim qui facil j>fr olvnn/facil ycr sc must lio 
held to appl>, and the presentation of tho plaint or 
appeal must bo taken to bo that of tbo signatory 
thereto, although the actual handing over may be 
performed by a servant or agent. 

Later in the judgment he said : 

Order4, U. 1. nub.r. (1) wyg that every suit shall 
l-e mslituled by i)row.'ntiijg a plaint to Iho Court or 
such ofTicer as it apjwints iu this behalf. There is 
nothing in tho rule to show fhat the presentation 
must bo at a particular place or ata particulartimo 
or by a particular person, so long us it is a proson- 
t.alion to tho Court or to the ofTiior appointed by 
the Court. 0 41. It. 1 . sub-r. ( 1 ) is oven more 
oiplioit. It says : Kvery appeal shall lie preferred 
in the form of a momorandum signed by thoapticl. 
laut, or bu pleader aud presented to tho Court or 
to such officer as it appoinU in this behalf.’ The 
rule lays down that the memorandum must bo 
signed by the appellant or bis pleader, but it ex. 
pre^ly refrains from staling that it must be pre- 
aonted by tho appellant or bis pleader. 


Ho therefore concluded us follows • 

In my opinion, when a plaint or memorandu. 
of appeal has l^n drawn up and signed byapleadi 
duly authoriiMd under O. 3. B. 4. there is nothin 
contrary to the provisions, or tho intention, or th 
spirit of that rule in tbo mechanical aotofhandin 
over tbo papers to the Court, orthoofficcrappointoc 
being performed by a clerk or another pleader, t 
whom the duty of performing that act has bee 
delegated by the duly authorized pleader. 

After giving the matter our careful atton 
tion wo have come to tlio conclusion thn 
the view taken by the Judges of the Rangooi 
High Court IS sound. Wo think that th. 


mechanical act of handing over tlio appeal 
to tlie clerk of Court or unotlier oflicer! 
npi)ointc<l for receiving ajipeals does not 
amount to “acting” as contompluted by thei 
Civil Procedure Code. It is only a minis-' 
terial work and Kimilar in nature to the! 
payment of jirocess-fee etc., wliich the 
cleiks of counsel usually do. On this view 
of tlie case Qazi Molianmuul .Ashraf could 
present tlie appeal on helialf of Lala Jiwanda 
Mai witliout a document in writing uutho- 
rizing him to do so. 'J'ho iij»pe;il is therefore 
accepted. The order of fhe lower Apjiollato 
Court is set aside and tlie case is remanded 
to tho lower Appellate Court for decision on 
merits. Costs shall follow tlie event. 

G.N./r.K. Appeal acccj>ted. 
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Mir Ahmad and Soofi .1.]. 

Peoples Bank of Aorf/icrn India Ltd. 
(in liquidation) through Bhagwati 
Shankar, Official Liquidator, Lahore 
and another — Petitioners 


V. 

Firm Lekhu Bam and Sons 

Rcsiwndonts. 

Civil Revn. No. 316 of 1938, Decided on 
4tli October 1910. against order of Dist. 
Judge, Dera Ismail Khan. D'. 12th Julv 
1938. ^ 


(a) LimUation Act (1008). Arts. 181 and 178 

(ivphcatwns under 
Cini Procedure Code— Art. IHi is not rcstricicd 
to apidxcatxoHs umUr Cxixl Procedure Code hut 
CTlends to applxccitxons xxot provided for in 
ichedulc—Appixcalion to file auard jutssed under 
Aroxiralion Act governed by Art. 181. 

Articlo 181 is not rejtrictcd to applications under 
the Civil Procedure Code but ostends to all appti. 
cations not provided for in the schedule. An apidi. 
cation to file an award p-issed under the Arbitration 
Act. 18 governcii by Art. 181 and not by Art. 178 
which applies only to applications under tho Civil 
Proceiluro Code ; A I R 1927 Pat 177 and A I R 
1927 Ring 2f.3, Pel. on. " p J q 2 ] 

(b) Limxiaixon Act (1908), S. li - Auard 
betueen Lank and private indivxdiuil—Iiank in 
good faith carrying on pr(Kcedtngs for execution 
0 / auard in Sub-Jiulge's Court — Subsequent 
ruling declaring that awards such as one tn 

held entitled to benefit of S. 14 . ^ 

M aft'itrition between tho Bank, a limited 

Jiability company, and a private individual an 

dili'lnln''"’' favour of the Bank, which 

diligently and in good faith prosecuted proceedings 
for the execution of the award in tho Sub.Judgo\ 
Court bohoying that Court to Jiavo jurisdiction. 
Subsequently it was ruled that awards such us tho 
one in question were cognizable by District Judge • 

entitled to tho 

Of aecUon 14. 5 q 1. 21 
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(c) Principal and Agent — Bank by power of 
aitorncy authorizing agent to sign agreements, 
generally sign for Bank and to take any legal 
proceedings on behalf of Bank — Agent held had 
authority to enter i>i<o reference to arbitration. 

Where the Bank by a power of attorney autho- 
rized its agent to sign any agreements, generally 
sign for the Bank, and take any legal proceedings 
on behalf of the Bank : 

Held that the agent had authority to enter into 
a reference to an arbitration. (P 5 C 2] 

S. Saran Singh — for Petitioner 1. 

Diicayi Chand and Shcr Khan — for Respondents 
(except Padam Lai and Shanti Lai) 

Mohd. AJibnr Jan an Official of the Court 

for Shantilal (Minor). 

Mir Ahmad J. — The firm Lekliu Ram 
it Sods owed some money to the Peoples 
Bank. Mr. Kulbir the agent of the Bank 
entered into an arbitration with the firm 
and the arbitrator gave an award on 23rd 
December 19.32. He directed that Rs. 10218-5-0 
with future interest at 0 per cent, per annum 
should be paid by the firm to the Bank. Ho 
fixed some monthly instalments. The award 
was filed in tlie Court of the Senior Sub- 
.7ugdo Bannu on 7th January 19.33 and was 
accepted by tlie parties. The Court passed 
a decree in accordance witli the award on 
9th January 1933. Several applications for 
execution were presented. The Bank realised 
Rs. liOO out of the amount decreed. The 
Bank tlien went into litjuidation. The fourth 
execution application was filed by the Bank 
• on 6th December 1935. In tlio meantime, this 
Court gave a ruling in which it was held 
that arbitration entered into between a 
limited liability comj)any and a private 
individual, was governed by the Arbitra- 
tion Act and that the award of the arbi- 
trator on such a reference should bo 
presented to the Court of the District Judge. 
The official liquidator therefore applied on 
10th December 1935 that the award should 
be returned to him so tliat he should present 
it to the District Judge. The Senior Sub- 
Judge returned the award to him. On 3rd 
January 19.30 the arbitrator applied to the 
Court of tlie District Judge for filing the 
agreement and the award. The application 
was contested. The District Judge dismissed 
it on the ground that the application did not 
lie because there was a subsisting decree of 
the Senior Sub-Judge w’hich hod not been 
set aside by a competent Court. A Judge of 
this Court in chambers set aside that order 
on 23rd October 1937 and remanded the 
application for disposal of the other issues 
raiB^. The District Judge dismissed the 
application again on two grounds; firstly 


that the application was barred by time 
under Arts. 178 and 181, Limitation Act, 
and secondly that Mr. Kulbir had no power 
to refer the matter to arbitration. The arbi- 
trator and the Bank have come up on revi- 
sion to^ this Court against this order. We 
need not discuss Art. 178 because it applies 
only to applications under the Civil Proce- 
dure Code. Article 181 runs thus ; 


181. — Applications for which Three 
DO period of limitation is years 
provided elsewhere in this 
schedule or by S. 48 of the 
Code of Civil Procedure 1908. 


When the 
right to ap- 
ply accrues. 


It will be observed that it is a residuary 
Article for applications just as Art. 120 is 
a residuary Artictle for suits. It lays down 
tho iieriod of limitation for all the applica- 
tions which have not been already provided 
for in the schedule. The schedule, it may be 
noted, deals with applications only. It can- 
not be denied that the arbitrator has to 
bring the award to the notice of the Court 
for tho purpose of filing it. There is no 
other way of doing it except by means of 
an application. There is no provision in the 
tho schedule for any such application. It 
naturally follows that Art. 181, Limitation 
Act, would apply to it. It was contended 
that Art. 181 applied only to applications 
under tho Civil P. C. and the view of some 
of tho High Courts in India was quoted in 
support of this proposition. On tho other 
hand A I R 1927 rat 177* and AIR 1927 
Rang 2G3® were quoted to show that Art. IQI 
applied to all applications which had not 
been provided for in the schedule and njt 
necessarily to applications under the Civil 
P.C. which ha<l not been mentioned in the 
schedule. Wo are inclined to agree with the 
Patna and Rangoon view in tho matter for, 
if we were to restrict the scope of Art. 181 
to applications under tho Civil P. C. many 
applications .will remain for which there 
will bo no article in the Limitation Act aud 
the reductio ad absurdum would be that 
tho applicants in those cases would have a 
free hand to put in applications whenever 
they liked. An application for filing of on 
award of this kind by an arbitrator would 
be a caso in point. On this view on arbitra- 
tor may keep tho award in his jwket for 
ten years and then he may file it with iropu- 


1 hi Bi ffic' 

rt Touogoo. 
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nifcy* Wo hold^ therefore, that tins case is 
covered by Art. 181 and that the arbitrator 
had three years to file the application from 
the date on which it was given that is to say 
31st December 1932. The question arises 
next whetlier the presentation of tho appli- 
cation to the senior Sub.Judgo for filing the 
award and the subset] uent proceedings in 
that Court for sometime, were not proceed- 
ings undertaken with duo diligence and 
prosecuted in good faith wliich from defect 
of jurisdiction the senior Sub-Judge could 
not entertain and were therefore not covered 
by S.14 (li), Limitation Act. Counsel fur tho 
petitionei-s urges that they were and that 
lie was entitled to tho benefit of that 
section. Tho words of S. M are as follows: 

14, (1) In computing tbo period of limitation 
prcscriticd for any suit, ibo time duriDg which tbo 
pliiutia has been prosocutiog with duo diligence 
another civil proceeding, whether in a Court of 
firdt instance, or in a Court of ap|>oal, against tho 
defcndaDtshall boexcluded whero tho proceeding is 
founded upon the same causo of actiou and is pro- 
socuUxl in good faith in a Court which, from defect 
of juriadietion or other cause of a like nature, is 
unablo to cutertain it. 

(2) In computing tho period cl limitation prc'*- 
cribod fur any application, the time during which 
tbo applicant has boon prosecuting with duo dill- 
gonoo another civil preening, whether in a Court 
of first instance, or in a Court of appeal, against 
tho same party for tho samo reliofsball bo excluded 
where such proceeding is prosecuted in good faith 
in u Court which, from defect of jurisdiction or 
other caubo of u liko nature, is unable to enter- 
tain it. 

Exi>lanation 1, — In excluding tho time during 
which a former suit or application was pending, 
tbo day on svbich that suit or application was 
instituted or made, and tho day on which tho pro- 
ceedings therein ended, shall both be counte<l. 

Explanation 2.— For the purposes of this section 
a plaintiO, or an applicant rcBisting an appc:il 
shall be deemed to bo prosecuting a proceeding. 

Eiplanalion 3.— For tho purposes of this section, 
mis. joinder of parties, or of cause of action shall be 
doomed to bo a cause of a like nature with defect 
of jurisdiction. 

Wo liiivo already noted above that this 
Court ruled in 1934 that such awards were 
cognizable by the District Judge. It is 
thoroioro clear that up to that point of time 
tho Bank and tho arbitrator were under tho 
wrong impression that tho Senior Sub- Judge, 
whoso designation had become "Senior Sub- 
Judge" by the enforcement of the Frontier 
Courts Kegulution in 1931 and who was 
designated "District Judge” before the 
Reguktion became law, was competent to 
entertain tho proceedings. Tho Bank dili- 
gently and in good faith prosecuted tho 
proceedings in tho Court of tho Senior Sub- 


Judge and tho defendants also ac<juiesced 
in those jwceedings and paid Rs. -iioo in 
I'ursuance of tho terms of tlie award. It was 
only wluMi tho Bank took tho award back 
and i)resented it to tho District Judge that the 
defendants resorted to obstructive methods. 
We therefore hold tliat tho petitioner is 
entitled to tho benelit of S. 11, Diiriitation 
Act. Under that section wo have to deduct 
tho period t.ikoii by tlie Bank in prosecut- 
ing tho proceedings in ilio Court of tho 
Senior Sulj-Judge, when oomputiDg the 
period of three years r<“(|uireil und(?r .\rliclo 
IHl for filing tho award. It is (dear that 
after tho deduction is mndt*, the presenta- 
tion of the application on :iiil .January l9:J(i, 
was within time. 

\Yo will now turn to the second jKjint on 
which tho learued District Judge has thrown 
out tho application. Clauses 9, 10 and 11 of 
tho jx)wer of attorney given by the B.uik to 
Mr. Kulbir are to the following otTect ; 

9. The said Bakhsbi Kulbir by virtue of thcno 
pre^euts, will have tho power for the purposes of 
aforesaid or any of them to iiign, make, execute 
aij(l do GO behalf and in tbo uamo of the said Bank 
all cheques, contracts, ugroomuuts, deeds transferi*, 
assignments, instruments and other things what- 
soever; ho will also have the |K)wcr to renow, vary 
and discharge all such contracts and agroomeuts 
and do all things rc<{uisite for obtaining a renewal, 
variation and discharge thereof. 

10, The s,\ul Bakhsbi Kulbir will have the 
power BO long as ho continues to serve the said 
Bank as tbo manager, to do generally everything 
requisilo for all or auy of tho aforesaid purposes 
and also iorothor general banking business, usually 
done by joint stock and other banks, and sign 
generally on behalf and in the name of tho Bank. 

77. Tbo said Bakhsbi Kulbir in virtue of these 
presents will have the power to demand, collect, 
receive and give eflcctual bona fide discharge of. in 
tho name and on behalf of tho said Bank all debts, 
advances and claims duo to the said Bank; he tcill 
have further (he power to take aiul use all lawful 
proceedings and means for recovenufj and rcceio^ 
mg the uiul debts and advances and also to com- 
mence and pro.'^^cule and to defend at law all 
;iction8. suits, claims, demands and disputes, and 
to adjust and settle and to compromise ail accounts, 
Units, claims aiid demands, and for all or any 
of the purposes aforesaid (o execute and do such 
instruments and things as shall bethought oeces- 
sary or czpodmnt. 

Tho underlines (here italicized) are ours. 

It will bo seen that under cl. 9, Mr. Kulbir 
could sign any agreements, under cl. lo he 
could generally sign for tho Bank, and 
under cl. ii ho could take any leg.al pro- 
ceeding on behalf of tho Bank. Wo do not 
SCO why these three clauses should not be 
taken to authorize Mr. Kulbir to enter into 
a reference to an arbitration. The referenco 
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was tbercfoio poifectly lejial. We coDse. 
queutly disagree with the lower Court on 
both tl\e points on which it has given its 
findings against the petitioners. We accept 
the petition and order that the award be 
filed. The petitioner shall have his costs in 
this Court. Pleader's fee Rs. 50. 

(i.N./R.K. Petition accepted. 


(li) Practice ■— N cic plea — Second appeal — 
of undue influence cannot he allotCed to 
be raised for first time in second appeal. 

Where question of undue influence is not raised 

in Courts below it cannot be Allowed to be raised 
for the flrst time in second appeal because evidence 
would have been necessary to prove or disprove the 
exercise of undue influence if raised in trial Court. 

[P 7 0 2] 

Sheik J/o/iJ. Shafi — for Appellaot. 


Krishayi Chandra — for Bdspoodents. 
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Ar.HOND .T. C. AND Mir Ahmad .T. 
Karam Din Xa7vab Din — Appellant 

V. 

Anant Itam Lola Ilukiim Chand Dhal 
and another — Respondents. 

Appeal No. 90/.31 of 1939. Decided on 
30th Soptenibcr 1940. from order of Addl. 
Judge, Peshawar, 1)/. 4th March 1939. 

(a) Partnership Act (103^). Ss. 2 (b), 4 and 69 
— Solitary trnnsaclinn of money lending by tiro 
persons jointly irould not make (hose jiersons 
partners in firm — Their rcgisliation is not 
necessary under S. 69. 

SoctioD 2. cl. (b) road with 8. 4 is intended to 
moan a continued participation of two or moro 
persons in a trade, occupation or profession with 
the intention of sharing profit accruing from it. 
An ndvonturo or an undertaking mentioned in S. 8 
of tho Act presumes the oxistonco of a partnership 
as dofine<l in S. 4 and thoroforo a fortiori tho cxis* 
tone© of a business mentioned in S. 2, cl. (b), 
A solitary transaction in which two persons havo 
jointly lent money to .another would not niako 
those persons partners in a 6rm and hence their 
registration is not necessary under S. G9 of the Act. 

(P 7 C 1] 

(h) Contract Act (JSTff), Ss. 126 and 134 — A 
offering cheque to B m 9atisfact%on of 
Against C — A is not surely and cannot take 
advantage of S. 134. 

Where a decreo*holder has attached bis judg- 
ment.dobtor*s property and A offers a cheque to the 
aocr^.faoldcr in satisfaction of bis ctaim against 
tho judgmont^dobtor A is not surety for the judg* 
ment-dobtor and if A stops payment of cheque the 
decereo«holdor has independent cause of action 
against A and A cannot take advantage of 8. 184, 

CP 7 0 2) 

(c) Contract Act (1872), S. 2 (d) — Considcra^ 
^ 7 ^ 1 ^ “ Attachment by decree-holdcr of judgment^ 
dsbt^*s jirerperiy — A px^fing amount in satisfaction 
of decree •holder's claim against judgment •debtor 
~ Consideration for payment consists in decree- 
holder not insisting on attachment of property. 

Whore a decree-holder haa attached property of 
hie judgment-debtor and A. a relative of tho judg- 
ment-debtor paya certain amount in aatiafaction of 
“^reo-boldor’a claim againat tho judgmont-dobtor, 
the wnsideration for payment conaiats In the do- 
cr«-holder not inaiating on attachment of the 
Judgment-debtor'a property. A la therefore liable to 
tb» doctee-holdor If be withholds payment. 

[P 7 C 2] 


Mir Ahmad J. — On 27th March 1936 
Anant Ram and Tara Chand, the respon- 
dents before us brought a 6uit on a pronote 
against Abdur Rashid. They asked for a 
decree for Rs. SCOO. The principal amount 
was Rs. 3,500, interest Rs. 56-8-0, and miscel. 
laneous expenses Rs. 43-8-0. An attachment 
iiefore judgment was ordered on 30th March 
1936. Tho bailiff went on ipth April 1936 to 
carrj' out the order by attaching the pro- 
l>erty of Abdur Rashid at Risalpur. At 
Risalpur one Karamdin, who is said to be a 
relation of Abdur Rashid, gave the plaintiffs 
a cheque for Rs. 1000 . The ^aintiffs accepted 
t ho cliequG i n full satisfaction of their claim. 
Karamdin also gave them a covering letter. 
In this letter ho referred to the cheque 
and stipulated that if the cheque was not 
honoured he and his property would be res- 
ix>nsihle for the jiayment of its value. The 
bailiff therefore desisted from making the 
attacliraent and returned. Tho cheque was 
Iiuyablo at Lahore. It was presented but 
not cashed because payment was stopped by 
the drawer. 

Tho plaintiffs then asked tho Court in 
which their suit was landing that Karam- 
din should ho impleaded. Later, however, on 
21th Juno 1936 they presented an application 
to the Judge intimating that there was a 
new contract between thorn and Karamdin, 
timt there was no use impleading him in 
tho old suit against Abdur Rashid, and that 
they wished to withdraw their suit against 
Abdur Rashid. It was permitted to ho done 
and the suit was dismissed. Tho plaintiffs 
filed a suit against Karamdin on 4fch May 
1937 for Rs. 4000 pi'incipal and Rs. 255 interest. 
Several objections wore raised by Karamdin 
but they did not prove of any avail. A 
decree was granted by the Sub-Judge for 
Rs. 4255 with costs against tho defendant. 

An appeal against that order was promoted 
to tho District Court at Peshawar without 
success. Karamdin has come up on further 
appeal to this Court : His counsel has raised 
the objection that the plaintiffs could not 
bring tho suit because they were a firm and 
had not got themselves registered as such, 
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with the Registrar of firms as vetiuirecl by 
the Partnei*ahip Act. It was adinitteil by 
him that the two plaintiffs were not doing 
any other business together and tliat they 
wero also not related to each other. Part- 
nership is defined in R.4, Partnei-ship .^ct 
as follows : 

“Partnorship” is tho rolntion botwoon persons 
^ho have agreed to share the profits of business) 
carried ou by all or any of them acting for all. 
Persons who have entered into partnership with 
one another are called individually “partners*’ and 
collcctivoly a‘*firm*\and tho name ondcr which 
their business is carried on is called tho firm name. 


Section 2, cl. (b) of the Act roliites to tho 
term business’ and says "business inclu<los 
every trade, occupation and profession". 
Section 8 lays down “a person may become a 
partner with another person in particular 
adventures or undertakings. " Tho (picstion 
is whether tho fact tliat these two jxjrsons 
jointly lent money to Abdtir Raslnd is 
"business” as contemplated by s. 4 and s.2, 
cl. (b) or an adventure or undertaking as 
laid down in s.8. ft does not ro<piiro any 
long discuHsion to show timt tlio answer 
shoulil bo in llio negative. Section 2, cl. (b) 
read with s. 4 is intended to mean a continued 
participation of two or more persons in a 
|tmde. occupation or profession with tho in- 
tention of sliaring i)rofit accruing from it. 
An {ulvonturo or an undertaking mentioned 
in s.8 presumes tho exitenco of a partner, 
ship as d(>(ined in s. i and therefore a for. 
kiori the existence of a businc.ss mentioned 
in S.2, cl. (b). A solitary transaction of this 
nature oven though entorctl into by more 
than one pei-son would not in our judgment 
make those persons partners in a firm so 
that their registration should bo necessary 
(under s.O'J, I’artnership Act. Wo therefore 
overrule tliie objection. Counsel next argued 
that tho jxDsition of Kararndin was that of 
a surety under s. 120. Contract Act. and that 
the plaintiffs having withdrawn their suit 
against tho principal debtor the surety was 
discharged by tho operation of s. 13J of that 
Act. Section 12G defines a surety as follows : 

A contract ol guarantee is a contract to perform 
the promise or diacharge tho liability of a third 
porson m wso of his default. The person who gave 
the guaranteo la called the •■surety-; tho person in 

default tho guarantee is given is 
called tho principal debtor”, and tho person to 
whom the guaranteow givoa is called tbo “creditor’* 

A guaranteo may bo cither oral or written. 

Section 134, Contract Act, lays down that 
tho surety la discharged by any contract between 
the cred tor and the principal debtor, by which the 
prmc^l 18 rclca^l. or by any act or omission of 
thocroditor, the legal consequonco of which is tho 
discharge of tho principal debtor. 


Now it is obvious tliat to bo a surety a 
lierson slionld promise to pay it tlio princi- 
pal debtor commits a default. In tliis case 
no such piomiso was made by Karamdin. 
Karaindin ofiered a clieciue whicli is a legal 
tender and to all intents and jiurposcs lie 
p.id off the decreo-liolder. It is by his sub- 
sequent act of stojiping the iduMpio that ho 
forced tlio plaintifF.-s to come into Court. Wo 
hold that Karamdin was not a surety. 
Riithcr wo think that he made a new con- 
tract — to wit tliat liis banker sliall jiay the 
plaintiffs a sum of iis. looo, It follows that 
tho plaintiffs h.ul an inile]>en(]ont cause of 
action to bring a suit against him alono and 
ho cannot take advanfago of s.i M, Contract 
.•\ct. Counsel then adverted fo Hie question 
of consideration. lio said that there wa-s 
no consideration for Karamdin to jiay tho 
amount and he is therefore not liahto for if. 
Wo are very clear that tho cousi.ler.ition 
consisted in tho plaintiffs’ not insisting on 
tho attacliment of tho i)ro|X'rty of Abdur 
Riushid. If Karamdin had not offered the 
ehequo tlie property would have been at. 
tached. Counsel nuulo a foohle attempt, to 
show that the clioiiuo was banded over to 
tlio plaintiffs under undue influoDce. He 
did not ple.iid undue influence in tho lower 
Courts and wo are not prepared to allow 
liiin to raise tliis point at this stage, bectiuse 
evidence would have been necessary to prove 
or disprove the exercise of undue influence 
if it had been taken up as a lino of defence 
in tho trial Court. Counsel also denied the 
original liability of Abdur Rashid and want- 
cd to argue that Abdur Rashid did not owe 
any money to tiie plaintiffs. Wo cannot 
agreo with him on this jioint also. Ilis 
client gave a cheque for Its. 1 000 to tho 
plaintiffs and this conduct of his estops 
liim from now saying that the amount was 
not due from Abdur Rashid. Tho points 
raised by counsel have lieen disjioseil of. 
They have all gone against him. We find 
ourselves in pirfect agreement with the con. 
current findings of the two Cburts below 
that Karamdin is liable for the amount for 
which ho passed a cheque to tho plaintiffs 
on 10th Ajiril 193C which was not honoured, 
rhe plaintiffs have also been rightly awarded 
interest on this amount. Wo dismiss the 
apiical with costs. Pleader's fee its. 1 . 00 . 


D,S./n.K. 


Appeal dismissal. 
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Diwaji Panna Lal and another — 

Appellants 


V. 


liaizada Deivan Narindar Nath — 

Respondent. 

Civil Appeals Nos. 12124: and 75 of 1940, 
Decided on 1st June 1940, against order of 
Senior Sub-Judge, Kohat, D/- 12tb March 
1940. 

(a) N.-M'. F. P. Agriculturists Debtors' Relief 
Act (4 of 1939), S. 9 — Order rffciininj to interfere 
on applicatio7i under S. 9 is not appealable. 

Ad order declining to interfere od an application 
made under S. 9 is not a decision under 8. 47, 
Civil P. C. Uenco no appeal lies from such order. 

'[P 802 ] 

(b) N.-W. F. P. Courts Regulation, S. 34 — 
Questions whether petitiotiers were agriculturists 
within incaniiig of N.-W. F. P. Agriculturxsts 
Debtors' Relief Act and v'hcther they had made 
such payments as to cn<i//r thcin to relief under 
that Act are questions of fact. 

Questions whether the petitioners were agricul- 
turists within the meaning of N.-W. F. P. Agri- 
culturists Debtors' Relief Act 4 of 1939 and whether 
they had made such payments as to entitle them 
to relief under the Act are purely questions of fact 
which are precluded from consideration by the 
Judicial Commissioner's Court under the provisions 
of S. 34, N.-W. F. P. Courts Regulation. [P 8 C 2] 

(lul Mohd — for Appellants. 

L. Charanjit Lal — for Respondent. 

Judgment. — This order will cover appeals 
Nos. 72 and 75 of 1040. Tho former is present, 
ed by D. Pannalal and D. Rasharam two 
brothers against an order of the senior sub- 
ordinate Judge, Kohat, declining to interfere 
on an application made by them under 8.9, 
N.-W. P. P. Agriculturists Debtors' Relief 
Act, 4 of 1939. The decree-holder in that case 
is Raizada Diwan Narindar Nath. Tho 
second is presented by D. Pannalal alone 
against a similar order of the same Court 
refusing to interfere in a decree held by 
B. B. Makhansingh. The trial Court held in 
both cases that D. Pannalal was an agricul- 
turist within the meaning of the Act but 
that in the first case the decree-holder had 
not been allowed any interest and in the 
second case Pannalal had not paid more than 
double the amount of the original debt and 
was therefore not entitled to any relief. He 
held that D. Basbaram was not an agricultu- 
rist within the meaning of the Act. 

The first question which arises in these 
two oases is whether any appeal Lies against 
the order of the senior subordinate Judge. 
It is contended by learned counsel for the 
^pellants that the decision of the original 
Court is one under s. 47, Civil P. C.^ and is 


therefore appealable as a decree. It may be 
noted that in the Act itself no provision bnj^ 
been made either for appeals or revisions 
against orders passed under that section : nor 
does the Act say in so many words that 
the finding of the Court which passed the 
decree is to be final. In my opinion these 
decisions cannot be regarded as decisions 
under S. 47, Civil P. C. In the first place the 
section itself states that relief is to be given 
under the section notwithstanding anything 
contained in the Civil Procedure Code. Fur- 
thermore it is clear that circumstances 
would arise in which a decision would have 
to be given under S.9 w'hich could not possibly 
be considered to be a decision under S.47 of 
the Code. Under s. 9 of the Act it is the Court 
which passed the decree which has to enter- 
tain the application; under s. 47 of the Code 
it is tho Court which is executing the decree 
which has to make the decision. It is obvious 
that these two Courts are not always the 
same. Under S.39, Civil P. C., tho Court 
which passed a decree can send the decree 
for execution to a Court outside its territo- 
rial jurisdiction or to a competent Court of 
jurisdiction subordinate to it. Take the 
instance of a decree which has been trans- 
ferred by the Court which passed it to a 
Court of competent jurisdiction subordinate 
to it. If an application were made under 8.47, 
Civil P. C., it would have to be decided by 
tho subordinate Court. If however on appli- 
cation under S.9 of Act 4 had to be decided 
it would have to be decided by the Court 
which passed the decree. It is clear there- 
fore in ray opinion that the decision in 
these two aiJpeals are not decisions under 
S. 47 , Civil P. C., and therefore no appeal 
lies. There is some doubt as to whe- 
ther an application for revision would he, 
but I take it for the purposes of these two 
appeals that such an application would he. 
There are no grounds for interfering on the 
revision side. The only two questions before 
the Court below were ; whether tho peti- 
tioners were agriculturists within the min- 
ing of Act 4 of 1939 and whether they 
made such payments os to entitle them to 
relief under the Act. Those questions arej 
purely questions of fact which ore predud^ 
from considemtion by this Court under 
provisions of S.84, N.-W. F. P. 

Intion. I see therefore no ® 

theee appeals as revisions. I ® ^ 
appeals with costs on the ground that no 

'rpp7afrifre..W. 
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host ^fuhamviad Qntah Din — 

Petitioner 

V. 

yunicipal Committee, Ilaripur Hazara 

— ResiHjiKlcnt. 
Criminal Hovii. No. 250 of 1040, Deckled 
ISlii Sei)teiiil)er 1940, ajjainst order of 
.\ddl. Scss. Judge. IVsluiwar at Camp 
Al)l>ottabi\d. D'- 25tli Alay 1040. 

m) ilunicipnl Acl (3 of 1911), S. 

— .Uanici/Mit CoH»»n/tf<' (firing fnncliou for pro. 
xculion v \thOHt menlioniiig oii}j u'ction but a/U r 

t icitiug facta conslifulxng of/cine xnider ti. JT'~' 

•S. '-•■•({ lu-ld suffuientlucomjdud u ith. 

The sanction of the Municipal Comniittoo for a 
i.rosccutiou \TBs given in general terms without 
■nentioning uny suction hut after reciting the facts 
vhich the Committee considered to constitute an 
'iTence and which were found to constitute an 
• ilciico under S. 172. These facts were that the 
f'etitioner had built on municipal land without 
(K ruiishion, that he had been served with a notice 
denjolirih tlu; building within two day- and hud 
ut o.mplied with it. The complaint prayed that 
he accuht'd ho puniahcnl for those acts : 

livid that in the circuiiistancos the rommitlce 
iiictiunoil the prosecution for such offence us 
might ho found proved on the facts sUted by thorn 
nd theruforo the provisions of K. 228 were suffj- 
iently complied with : AI H1931 Lah 98, Distmg. 

. (POO 2] 

n,) Crtminal ]'. ('. .S'*, i'i ', 63?~-Object 

■ I S. 3 i'J iiaU'd — Ftu.lt, on which can' und, r S. 173, 
f tnijab Mioiiciital Acl. uob baxd fully sc< o»< btf 
■■■‘'Sicitlton atid accubtd biHuficaUij liskctl to ex- 
i loin ca>c — S'on-comidtftJirt u ith S. 3/3 held 
"urc xri.-.iuUnli/ cm able by S. 337, Criminal P.C. 

The primary object of the proceeding prescribed 
1 y 8. 242, Criminal I*. C., is fo determine whether 

■ he accuwyl pleads guilty to the charge or demands 

i bo tried. (IMOCl) 

Vhero the facte on which the case under 8. 172, 
Tunjiib Municipal Act, was based were fully sot out 
I / tho prosecution uud the accused was specifically 
. kod to '-xplain tho case : 

//fWthat in tho clrcumstancos failure to comply 
with the provisions of 8. 242, Criminal P. C. 
mountod merely to an irregularity which was 
. urod under 8. 537: AIR 1932 Nag 127. ltd. on ■ 

I R 1927 Cal 190, Xol aigrrovid ; 25 Mad oi 
1 1' C) and A I R 1927 P C 44. Hef. [p lO G 2] 
Sh. .lf.>ciu/fo — for Petitioner. 

/,. Asa Sand — for Respondent. 

AiIvocaU' Gencral — for tho Crown. 

^ Order. — Tho petitionor in this caao, Dost 
:.Iulutnimad liiwl been convicted of nrioffenco 
i ndor H. 172, MuniciiKtl Acl, for building a 
^erandah in front of his sliop which oncro- 
; chcB on a public street. lie petitioned for 
lovUion of bis conviction to tho Sessions 

- idgo who disnjissed his application und ho 
row fiolitions this Court for revision of his 
conviction and senteneo. It has been sug. 
gf^stod i)y learned counsel for tlio i«lilionor 
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that the verandali in question has been built 
on the petitioner’s own land, hut there cjin 
in my opinion l)e no <]oubt whatsoever that 
the decision of the trial Court on tliis iK)int 
is correct. There was formerly litigation 
Ijetween ihe Muiikipal Committee of Ifari- 
pur und this petitioner rcsiK)cting the land 
l)et\seen Itis shop and tho tirain running 
along tlie street which was eventually do" 
cided by fhisCcurt in review ajjplicatiun 
No. 4 of luji;. In lha’ c.ise it was dcfinitoly 
held tliat the petitioner's property did not 
extend up to tlie street «lr.iin. J( is proved 
from the evidence of tlie miinici|nil over- 
seer that tho ju'esent eneroachnient has 
heen built up to the «lrain. 

Tho jirineipal arguments <d tlie letrned 
counsel forlhc petitioner has* Imtii diioctod 
to legal iHiints which are two in number, 
ilo contends that there was no sancti.ni 
of tlie Municipal Committee to the p,,,. 
secutbjti of the offender under s. 172 of 
tho Act as required by s. 22 .s, and that 
the Municipal Committee hy its resolution 
really inlend<-d to prosecute tho petitioner 
for refus^a to comply with a notice issued 
to him to demolish the building within a 
Iteriod of two days. In connexion with this 
part of his arguments loai ned counsel has 
l oforred to some cases hut only one of them 
apiiears to me to have any hearing on tlie 
(luestion and (hat is a case reported in a I R 
1931 LAU TIjo facts of that caso are 
however distinguishahlc from tho facts of 
tho present case. In that c;iso sanction for 
a prosecution specifically under s. 17> had 
Ijceti given and the accused was convicted 
of an offence under s. 219 of the Act. In 
tho present case tho sanction was given in 
general terms without mentioning any sec- 
tion hut after reciting tho facts which tim 
Committee considered to constituto an 
offence. These facts were that the petitioner 
liad built on municipal land without per- 
mission, that ho had heen served with a, 
notice to demolish the building within two 
daysand had not comi-lied with it. Thecom-' 
plaint prayed that tho accused bo punished' 
for these acts. It appears to mo in these 
cueumstancos that tho Committee sane- 
tinned the prosecution for such offence asi 
miglit be found proved on tho facts stated 
by them. 1 am therefore of opinion that 
there is no defect of non-compliance with 
tho firovisions of s. 228 of tho Act. It lias 
also been suggested in connexion witli this 
part of tlie argum ents thatj;hr» conviction 

1. (’81) 18 A I R 1931 Lah 98 : 31 P~ L^R nc': 
UobiiKl Ram v. ICmpcror. ' • 
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under s. 172 could not bo maintained as only 
two days’ notice to demolish the building 
was given whereas under S.195 of the Act 

days’ notice was required. It is apparent 
however as pointed out by the trial Court 
that no notice to demolish is required at all 
where a building has been erected on a 
public street and a prosecution can be 
instituted forthwith without giving any 
notice to demolish at all. 

The second legal point which is taken is 
that the provisions of S.242, Criminal P. C., 
were not complied with. It is admitted that 
there was no compliance with this section 
of the Criminal Procedure Code. In a case 
reported in A I R 1927 Cal 19G^ wliich was 
decided by a Bench of the Calcutta High 
Court it was held that failure to comply 
with tho provisions of that section vitiated 
the trial on tho principles laid down in the 
Privy Council ruling reiwrted in 25 Nfad Cl.^ 
In a later case before tho Judicial Commis- 
sionor’s Court of Nagpur reported in A I R 
1932 Nag 127* a contrary view was taken by 
the Judicial Commissioner who considered 
both, tho Privy Council ruling reported 
in 25 Mad Cl^ and tlio Calcutta case® as 
well as subsequent pronouncement of tho 
Privy Council reported in A I R 10-27 p C 
4J.^ In tho case roixjrted in 25 Mad Cl® 
it was held that the trial of an accused 
person on a multiplicity of charges expressly 
prohibited by tho Code of Criminal Pro- 
cedure vitiated tho trial. In the later Privy 
Council case, it was hold that failure to read 
over the depositions of witnesses under S. SCO, 
Criminal P. C., was merely an irregularity. 
In my opinion tho view whicli was taken 
by tho Judicial Commissionor of Nagpur is 
the correct one. Tho primary object of tho 
proceeding prescribed by 3.212, Criminal 
P. C., is to determine whether tlio accused 
pleads guilty to tho charge or demands to 
bo tried. In tho present case, tho facts on 
which tho complaint was mado wore clearly 
stated in the written complaint. Detailed 
ovidonco of tho facts alleged by tho complain- 
ants was given by tho prosecution witnesses. 
Tho accused himself after the closo of tho 
caso for tho prosecution was specifically asked 

2. (’27) 14 AIR 1927 Cal 196 : 99 I 0 411 : 28 Cc 
L J 155 : 64 Cal 459 ; 44 O L J 575 ; 31 C W N 
167, Oopal Kriabna Saha v. Matilal Singh. 

3. (’02) 25 Mad 61 : 28 1 A 267 : 11 M L J 288 : 8 
Bar 160 (PC), Suhrahmaniya Iyer v. Emperor. 

4. (’82) 19 AIR 1932 Nag 127 : 140 1 C IIS : 28 
K L R 168 : 83 Cr L J 938, Lahani v. Khasbal. 

5. (’27) 14 AIR 1927 P C 44 : 100 I 0 227 : 28 Cr 
L J 259 : ,64 I A 96 : 6 Bang 53 (PC), Abdul 
Babman y. Emperor. 


whether ho had encroached upon Govern- 
ment land and constructed a verandah with- 
out permission. He was further questioned as 
to whether he had failed to comply with 
the notice given to him. When all the evi- 
dence had been completed, it appears that 
the Court began to see the difificulty in 
recording a conviction under s. 219 of the Act 
in view of the fact that no legal notice had 
been given to the petitioner, and he called 
upon the counsel for the complainants to 
justify the issuing of a notice for demolition 
within a period of less than 30 days and it was 

clearly because the complainants’ counsel was 

unable to justify the legality of the notice 
that tbero was no conviction under S.219. 
Tlio facts on which the case under S. 172 was 
based however were fully set out by the 
prosecution and the 'accused was specifically 
asked to explain that part of the case. I am 
of opinion that in these circumstances failure 
to comply with the provisions of S.242, Cri- 
minal P. C., amounts merely to an irregu- 
larity which can bo cured under s.537, 
Criminal P. G., and that there has as a matter 
of fact been no miscarriage of justice from 
this irregularity. For these reasons I am of’ 
opinion that there is no case made out for 
interference and accordingly dismiss this 
application. 

G.N./r.k. Application dismissed. 

A. I. R. IMl Peshawar 10 
Almond J. C. and Mir Ahmad J. 

Gurmukh Dass L. Duni Chand — 

Decree-holder — Petitioner 


V. 

Mohamad Khan Namdar Khan — 

Judgment-debtor — Respondent. 

Civil Revn. No. 261 of 1938, Decided on 
24th September 1940, against order and 
decree of Addl. Judge, Peshawar Division, 
Peshawar, D/- 6th May 1938. 

• Limitaiion Act (1908), Arts. 180 and 1S2 — 
Application for possession by decree-holder auc- 
tion-purchaser is governed by Art. 180 and not 


Art. 183. 

An application for possession by an auction-pur- 
isor, whetber ho is a docrce-bolder or a stranger, 
governed by Art. 180. Sch. 1, Limitation Act 
d not by Art. 182. There is nothing to 
it tho Legislature intended Art. 180 to apply on 7 

thosoauction-purchosorswbo woreslraDgers : Ain 

35 Mad 803 (FB). Foil.-, A I R 1934 / O 184, 

L. Wasir Chand — for Petitioner. 

L. Madan Lai — for Respondent. 

Mir Ahmad J. - On I6th 
6 petitioner obtained a decree for • 

Jnet the respondent and also against a 
belonging to the respondent, loo 
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decree was not framed according to o. 34, 
Civil P. C. In execution of this decree, the 
house was auctioned and purchased by the 
decree-holder himself. The sale ^as con- 
lirmed on 2nd July 1034 and sale certificate 
was issued. On iSth December 1034. tlio 
decree-holder auction-purchaser applied for 
possession of the house bought by liitn. 
After some proceedings the application was 
filed on 2Tth June 1935. The final order is as 
follows ; 

The clecrce-holder U absent. The judgment- 
debtor is also for tho present absconding. The 
papers be filed. 

On Mth January 193-“^, tho docroe-holder 
auction-purchaser presented the application 
which is now before us. lie asked for pos- 
session of tho house to bo delivered to him 
and referred to tlio previous petition which 
was filed on 27th Juno I'.kB.'). Objection was 


taken by the judgment-debtor that this 
second petition of the decree-holder auc- 
tion-purchasor was barred under Art. 180, 
Limitation Act. Tlie trial Judge rejected 
tlio plea and held that Art. 182, Limitation 
Act, a|)plied. An appeal was preferred to the 
District Court at Peshawar. The Additional 
Judge accepted the i)lea of tho judgment- 
debtor. Ho followed A I R 1935 Mad 803.^ 
Tho appeal therefore prevailed and the 
application for delivery of possession was 
rejected. The decreo-lioldor auction- [lurcha- 
ser has come up on revision to tliis Court. 
The matter was referred by a Judge of this 
Court to tho Bench because an interesting 
question of law was involved. Theciuestionto 
decide is whetlior Art. 180 of sch. i, Limita- 
tion Act, applies to tlio a[)p!ic.ition dated 
lith January I93s or Art. l-'J. Article 180 
runs thus : 


JSO. hy u purchaser of inuiiovablo 
pro(xTty at a sale iu execution o( a 
<le<.'reo for doHvery of ixj.sscssion. 

Three year^. 

WhCD tho sale becomes absolute. 

Tlie relevant portion of Art. 182 is as follows : 

For the oxccuUoti of «'i decree or 
order of uuy civil Court not provided 
for by Art. 183 or by S. 48 of the 
Code of Civil Procoduro, 1908. 

Three years ; or 
whorcu cortihod copy 
of tho ducroeor order 
has l>66n registered, 
six years. 

1. Tho date of tho decree or order, or . . , 
5. (Where the application next herein* 
after mentioned has been made) the date of 
tho final order passed on an application 
made in accordance with law to the proper 
Court for execution, or to take some step-m- 
aid of execution of the decree or order, or . . . 


has argued tliat a decree-holder is a party 
to tho execution proceedings and when ho 
becomes an auction. purchaser ho continues 
to be such a party and conse<iuently his 
application for taking possession should ho 
treated as an application for execution under 
Art. 182 , Limitation Act. He asked that in 
tho circumstances the previous apiilicatiou 
given by his client on 18th December 1934 
should be considered as a step-in-aid under 
Art. 182 . Ho {xiinted out that if tho date on 
which that application was disposed of i. e. 
27th June 1935 is taken as the starting point 
for fresh limitation, then tho present appli. 
cation was within time. 

The learned counsel for tho respondent 
on tho other hand argued that Art. 180, 
Limitation Act, was a specific article gov- 
erning applications for delivery of possession 
presented by auction-purchasers. Ho con- 
tended that tho execution was completed 
and fully satisfied when the sale certificate 
was issued and the decree-holder paid up, 
and consequently there were no execution 
proceedings in force to be governed by- 
Art. 182. Ho therefore concluded that Art. 182 
did not apply and Art. l-SO applied which 


gives three years to the auction-purchaser 
from tho date wlien tho sale was made 
absolute and does not allow any fresh start- 
ing iwint of limitation in the shapo of a 
stop-in-aid. Ho maintained that the order 
of the lower appellate Judge was correct on 
this view of the case. 

The only authority directly bearing on 
the {Kjint is that of the Full Bench of tho 
Madras High Court wliich is reported in 
A I R 1935 Mad 803.* It is in favour of the res- 
pondent. There is also a remark in the 
judgment of their Lordships of the Privy 
Council in A I R I93i i> c 134- which supports 
tho view of tho respondent. We would for 
convenience sake reproduce the relevant 
passages for reference. Their Lordships of 

the Madras High Court observed as follows r 
As Art. 180 applies to an application for posses- 
sion by a (Iccreo-boldcF purchaser, tho residuary 
Art. 181 does not apply. Nor can tho application 
for delivery be regarded as an application for cse- 
cution. So Art. 182 cannot apply; Art. 180 being 
t he m ore specifiod article must therefore apply. 

l7 (’35) 22 A I R 1935 Mad 803 ; 159 I C 279^8 
Mad 898 : 69 M L J 821 (PB), Abdul Aziz Sahib 
V. Cbokkan Chettiar. 

2. {-34) 21 AIR 1934 PC 134 : 150 I C 11 : 61 I A 
248 : 61 Cal 945 (P C), Chandr.amani Saha v 
Aoarjan Bibi. * 


li; Peshawar Grr.MUJUi Dass v. Alu. Namdae Khan fj/ir Mmad J.j 

Tho (luestion involved in the ease before 
their Lordships of tho Privy Council was 
as lo tho terminus a (pio for applications to 
\\ Inch Art. i^iO applies. Tlie words used in 
Mio article are “when the sale becomes 
absolute.” It was urged on one side that 
the sale became absolute when it was con- 
firmed. On the other side, it was contended 
that it became absolute when all proceed, 
mgs including appeals and revisions relating 
to the sale had been concluded. Their Lord- 
ships held that tho sale became absolute on 
the date when tho appeal against the order 
lefusing to set aside the sale was disposed 
of. Their Lordships when discussing tho 
case remarked as follows : 


Art. IHO, I.imitation Act. 
IJOS, IS applicable to tho matter now under consi- 
deration. Itprovide.s that a purchaser 0 / iinmov- 
ablo property at a sale in execution of a decree for 
delivery of pos.sesfiion. inu.it take tho application 
within three yeiirs from the time when tho fwile 
becomes absolute. 

Wo are of tho opinion llm tho view taken 
by their Lordshijis of tho Madras High Court 
[is con oct and an application for possession by 
an auction.purchasor, whether he isa decree, 
holder or a stranger, is governed by Art. ifiO, 
Sell. 1, Limitation Act. There is nothing to 
indicate that tho Legislature intended thi.'' 
article to apply to tlio.se auction-purchasers 
who were strangers and wo do not see any 
justification for reading into tho article any 
such exception as that suggested by tho 
iwtitionor’s counsel. Wo may note that 
there was no such provision in the previous 
Limitation Act and Art. Iho was specially 
introduced in the Limitation Act of I'.Xia. 
The Logislaturo was, thoroforo. devising a 
special limitation, and distinction between 
a decree. holder auction-purclmser and a 
stranger auction.purchasor, if intended 
would have been clearly brought out when 
enacting tho article, ,^^oroovor, the remark 
of their Lordships of the I'rivy Council also 
means that their Lordships were of tho view 
that .\rt.lHO applies to an application by a 
decree. holder auction. purchaser for posses- 
sion. In the case lioforo their Lordships tho 
auction-purch.o-ser was a docroo-holder as is 
indicated by the following sentence : 

The question for determination is whether tho 
ap^ilanta who purchased with tho le.ave of tho Court 
at two auction sales certain tnortg.aged property in 
execution of two mortgage decrees in their favour 

aro ontitlofl to delivery of pos-^scssion of tho said 
property. 

by tho learned counsel for 
tho petitioner in tho altornativo that tho 
application should ho considered a 
nuation of the first application, hocauso 
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nothing definite was done in connexion with 

the first application. In support of this pro- 

position he referred us to a passage in the 

ne^ note of i r 1035 Mad which reads 
a 3 follows : 

Ad application (or possession of proper tv wai 
made by the purchaser within three years of thu 

this application 
not on 

merits of the case and did not amount to a refusal 
of any of the reliefs claimed by the applicant henc - 
not compelling him to prefer an appeal against the 
order, .\nother application was then prelmted bv 
the applicant within a year of the last application 
requesting for possession of the property purchased: 

Held, chat the latter application was thoconti- 
nuation of the previous one and therefore w.is 
within time. 

To understand this bead note, which lays 
down more or less an abstract proposition, 
wo would reproduce the portion of the judg- 
rnent which deals with the facts relating to 
this asfiect of the* case : 

^Vitbin throe years of the High Court’s order i. e.. 

1st September 1930 the docree-holder by M. P. 
No. 6G1 of 1930 appHod for delivery of possession 
of the properties purchased. The properties purchas,. 
cd comprised a houso aod certain lands. The houst^ 
was Item 2 of tho application. When the Amin pro- 
^ded to deliver possession of tho houso, oneAbduJ 
OhaOar Sahib claimin? that bis wife Amina Bi ha-^ 
a sharo iu tho houso bolted tho outer door from 
inside and locked the .^anie and prevented the Amin 
and the auctioD-purchasor from going inside. Afraid 
of a disturbance the Amin returned and sent hi^ 
report on 11th September 1930. Nothing is stated 
by tho Amin as to tho delivery of possession of 
land-;. When tho matter camo up before tho Dis- 
trict Munsif, ho passed tho following onlor 'posses- 
sion was not given on account of obstruction. 
I’ctition dismissed. This is dated 26th September 
1930 i. 0 , four day.s before tho end of tho quarter. 

It is our duty to point out that this order is a 
very improjier order. In the first place nothing was 
done by the Amin as to tho other item, viz., the 
lands. Kven as to tho bouse, tho obstruction wa.^^ 
by a person claiming a share in it. It is true that 
tho bouse is probably not divided by motes and 
bounds and it is dilTicuIt to deliver physical posees- 
sioD of tho remaining share as to which there was 
no obetructioD. But in such a caso the Court ought 
to deliver such possession as tho intangible interes* 
may bo capablo of. Instead uf doing this the Di.n- 
trict Munsif simply aays that the petition is dii’- 
mlssc<l. One thing is noticaahio that throughout, 
i. e., lit the time of the attempted delivery and ot* 
tho time of the order there was no obstruction or 
opposition on tho part of the judgment-debtorh. 

When there wa^ no opposition by the judgmont- 
debtors and tho ohstriiction was only by a third 
person to a limitc<] extent, thoro is no reason why 
the portion as to which tbero was no obstructicn 
by tho third ]»crsoD and no opposition by the judg- 
ment-debtors should not bo delivered. And it i.-^ 
also clear that the District Munsif never m«nt tc> 
refuio such a relfof. Tho order is ‘J 

mechanical way without adverting to tho details OJ 
tho matter before him, the desire obviously bein^ 
to close the petition and to show that it was noi 
pending at the end of tho quarter. It has agam 
and again been held that such a disposal not a 
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judicial disposal on tlio merite. It cannot bo re- 
garded that any relief claimed !)>■ the petitioner 
wa 3 refused to him bo as to compel him to appeal 
to an appellate Court. 

"Wo do nob biiink that in bliirf case any 
such iiuestion arises. The decree-holder 
absented himself and the Court had to dis- 
miss hU petition, lie had thoreloro to thani: 
himself for the consequences. Consequently, 
we hold that this argument does not apply 
to the present case. In the result, we agree 
with the lower appellate Court that the ap- 
plication is not competent and wo dismiss 
the petition for revision witli costs. Pleader ’.■? 
foe Rs. Ri. 

D.S./R.K. j'ftition 
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ALMOND .T. C. AND Mil! Au.mad J. 

jvidow of J’ir Said Shah 

- Appellant 

V. 

Secti-Kiry o/ stale — ivespondont. 

Civil Appeal No. .s7/'2!) of 15)3U, llocided 
>,n 7th November PilO, from the order of 
Addl. Diet, and Soss. -ludgo. Pesliawar at 
Kohat, D'. I7th January 

Laud .Iccyujsilirtit .Iff S. — Markrl 

■ aiiie of acquired land i-n to be dclcnnincd from 
‘ivera{je rental of that land and similar lands in 
licinttif. 

It is wtonK to say that only tbo lease money of 
the land in dispute coul<l be considered for arriving 
.it its value and not the lease money accruing from 
the land.; in the vicinity. The market value of the 
.icquired land h to bo ascertaincyl "from recent in. 
Rtanciu of lale in the same or in the adjoining loca- 
lity and from the average rental of these and 
himilar L'tiids in the vicinity; 31 Cal .599, Foil. 

fF 13 C 2] 

.iWnI liab ^tishlar and S. .1 Jit Singh — 

for Appellant. 

Abdul Latif Khan — fur the Crown. 

Mir Ahmad J. — Some bud has been 
acquired for tlio construction of quarters 
for Indian Commissioned Ollicers in the 
Jvohat Cantonment. Tlio land belongs to 
Mt. Marlara and is within the barbed wire. 
It is situated close to the District Courts. 
'L’bo Collector awarded Mt. Madara Rs. 3.57.3 
us the price ol the land. Rs. 170-1-0 were 
given to her for trees and Rs. H2-8-0 for 
standing crops by compromise. Sho was also 
given 1.3 per cent, compensation for forcible 
ucfjuisitioD. The total came to Rs. lOSu-S-o. 
Mt. Madara asked for a reference to Court 
and tlio case was consequently put up to 
the District Court at Peshawar and was 
tried by the Additional District Judge. The 
land in'disputo consists of lakanals, lomarlas 
choshrni dofo-sli and 1 > marlas chashmi yak- 
fasH. I'he Collector adopted the rate which 
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was paid in ! for ohtaining the land for 
Iluropean cemetery in tlio neighbourhood 
of tlio land in dispute. Jt is situated at lOo 
paces from it. Tlio land was purchased at. 
Rs. 2.30 per kanal. Tho Collector ii.ved tliis 
rate so far as tho chashmi dofasli land was 
concerned. 'J’ho price of cliashmi yakfasli 
land was assessed nt iialf of this rate, i. o., 
Rs. 12-3 per kanal. Tho Additional l9istrict 
•Judge after going into detail of tho leases 
and sales put for\var<l liy tho objector 
came to tho conclusion tlmt tlie rate accep- 
ted by the Collector lor idiashmi dofasli 
land was correct. Ho, Jiuwcvev, found that 
chashmi yakfasli land should also bo paid 
for at tho same rate. Tho Judge therefon* 
added Rs. lOO-s-O to tho price awarded by 
tho Collector and assessed the total prico ai 
Rs. 1100 which includes tho i>rico of trees, 
1.3 per cent, compensation, etc. 

.Mt. Aladara has come up to this Coun 
and has asked for an increase of Rs. icco in 
tho price of tho land. Some sales and leaser 
wero referred to but we do not pro{)Oso tu 
discuss them, because they liavo no bearing 
on the case. Tho only transaction whicli 
is relevant is a lease by tho Cantonment 
authorities in favour of one Nadir Ali Sliah 
of 7 kls. 12 , marlas of land. The lease was exe- 
cuted in 1930 for Rs. 2U.3 a year and the lease 
money was raised to Rs. 270 in 1935. It was 
not denied before us that this land adjoined 
tho land in dispute. This lease was consi- 
dered by the learned .Additional District 
.fudge. Ho however rejected it cn the ground 
that tho lease money of the land in dispute 
could only bo taken for calculating its value 
and not the le;iso money of the lauds in the 
neighbourhood. No other criticism wasofi'er- 
ed by the le.irned Additional District Judge 
to tliis piece of evidence. T'heir Lordships 
of the Calcutta High Court have held in 3i 
Cal . 399 ' that the market value of the actiuir. 
cd land is to bo ascertained 
from ree4.-at iost.incos of sale iu the samo or in 
tho .adjoioing locality and f'oni the average rcutal 
of these and similar lauds iu the vicinity. 

We agree with tho view of tlie Calcutta 
High Court and think that the learned trial 
Judge was wrong in holding that only thc^ 
lease money of tho land in dispute could ho 
considered for arriving at its value and not 
tho lc:ise money accruing from tho lands in 
the vioinity. The learned counsel for the 
respondent has not been able to impeach 
tho genuineness of tlio transaction of lease 
executed by tlio Cantonment Board in 
favour of Nadir Ali Sliah. We think that 

I. (’07) 84 Cul 599, Fink v. Kerrcfnry of State, 
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his is a correct precedent for us to follow. 
The learned counsel for the respondent has 
argued tiiat the lady, who is the owner of 
the plot iu dispute, has not been able to get 
as much money out of it as the Cantonment 
Board liave been receiving for the land given 
to Nadir Ali Shah. In support of this argu- 
ment ho has relied on the statement of the 
sadar tianungo, who has valued the annual 
income of the land in dispute at a much 
lower figure than that obtained by the Can- 
toninent Board from Nadir Ali Shah. He 
has used this argument to prove that the 
land in dispute is inferior to that given to 
Nadir Ali Shah. 


Sh. Allah Bakhsh — for Appellant. 

Sh. Mohd. Shaft — for Respondent (Vendee). 

Judgment. — Sardar Mohd. Ali Jan 
brought a suit for pre-emption of a house 
situated in Peshawar City on payment of 
Rs. 2800. The learned senior subordinate 
Judge who heard the suit dismissed it on the 
ground that the plaintiff was a minor and 
had sued without a next friend. He. how- 
ever, came to the decision on all the issues 
amongst which are the following : 

No. 4. Was the price Rs. 3000 fixed or paid 
in good faith ? 

He found that it had been so paid. 


We do not agree with him in thisconten- 
tion. The plaintiff is a widow and a pardah- 
nashin lady. She has perforce to engage a 
tenant. This disability is bound to reduce 
the return which she gets from the laud as 
compared to the income derived by the 
Cantonment authorities for their piece of 
land. Capitalising the le.ase money by taking 
•20 years income, which is usually done tlio 
price of the laud leased to Nadir Ali Shah 
comes to Us. .'iioo, that is to say about Rs.7io 
per kanal. At this rate the price of tlie land 
in dispute is higher than the sum claimed 
l)y the appellant. We therefore accept the 
appeal and onbanco the price of the land in 
dispute from Us. iioo to 8100 . The appellant 
shall in addition get 15 per cent, compen- 
sation of Us. 1000 which will make the total 
Rs. 9000. She shall also get her costs on 
US. 4000 in this Court as well as in the 
Court below. Pleader’s fee Rs. 150 . 
d.s./r.k. Appeal allowed. 
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Almond J. C. 

Sardar Mohd. Ali Jan S. Azttnullah Jan 

— Appellant 

V. 

yiirza Ahdul Tlakini Mirza Ghulani 
Mohiuddin Khan and another — 


Respondents. 

CivU Appeal No. 140/41 of 1940, Decided 
on 15th October 1940, against order of 
Addl. Dist. Judge, D/- 4th Juno 1940. 

Pre.envption — Jurisdiction — Appeal Decree 

for pre-emption on payment of price plus com. 
pensation — yorum mutt be determined on 
of price. 


The value of a pre-emptiou Buit which is decreed 
on payment of price and componsation for improve- 
ments, does not include the amount of compensa- 
tion for improvements for purposes of appeal. The 
appellate forum must be determined on the basis 
of price made payable : AIR 1028 Lah 107, Foil. ; 

Lah 670 ; AIR 1926 Lah 876 and A I R 
1989 Lah 811, Disting. [P 16 Q 2] 


No. 5. If, not what is the market value ? 
lie found the market value to be Rs,3000. 

No. 7. as the defendant entitled to make 
any improvements and is he, therefore, 
entitled to compensation? If so what? 
He found that the defendant was entitled 
to receive compensation of Rs.SlOO on 
account of improvements. 

The plaintiff appealed to the District Judge 
who returned the appeal for presentation in 
tliis Court on the ground that the v’alue of 
the suit for purposes of jurisdiction was 
Us. GlOO i. e., Rs. 3000 market price of the 
house and Rs. 3100 on account of improve- 
ments. Against that order the plaintiff has 
api)caled to this Court. Ho has also put in 
a subsidiary application praying that if the 
appeal is decided against him, the original 
appeal be heard in this Court and be be 
given an extension of time to bring it within 
the period of limitation. 

Under the provisions of S.30, N-W. F. P. 
Courts Regulation, the appeal lies to the 
Court of the District Judge in a suit of value 
not exceeding us. 5000. The question of tbo 
valuation of suits for possession of bouses is 
not covered by the Suits Valuation Act nor 
by any rules which have been made. In the 
tabular statement which is given in the 
“instructions on the subject of Suits Valua- 
tion Act, 7 of 1S87 and the rules made there- 
under for determining the value of certain 
classes of suits for purposes of court-fees and 
jurisdiction” issued by the Chief Court, Pun- 
jab and published as an appendix to the Court- 
fees and Suits Valuation Act of Sabbarwal, 
and Anand, it is stated that the valuation 
for purposes of jurisdiction in such >8 
“the market value presumably but this must 
bo left to judicial decision” and it is 
basis of judicial decisions of the Lahore Higo 
Court that the learned additional Judge 
came to the conclusion that the ° 

the value of B8.ei00. The cases to which bo 
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referred were AIR 1028 Lab C70,* a l R 192G 
Lab 37G® and AIR 1938 Lab 311.^ Those cases, 
learned counsel for tbe appellant before me 
seeks to distinguish from the present case, 
and he in his turn relies upon A i R 1023 
Lah 107* which cites with approval two 
earlier cases, 88 P L R 1002® and OG P L R 1912.® 
Of the cases which wore relied upon by the 
learned Additional Judge A i R 192.8 Lah G7o‘ 
did not contain any question of compensa- 
tion for improvements. The plaintiff in that 
case had sued to pre-empt certain property 
for Rs. 2000 although 7000 had been stated in 
the sale deed. It was decreed by the original 
Court on payment of Rs. 7000. An appeal 
was preferred to the District Judge who 
held that the market price was R8. 2000 and 
be therefore entertained the appeal. It was 
held by the High Court that the value for 
purposes of jurisdiction was that which was 
found by the trial Court and not that which 
the plaintiff had stated in his plaint. It also 
referred to A I R 1923 Lah 107.* a I R 192G 
Lah 370* was a Full Dench ruling but it 
related to a suit for redomption and in this 
connexion learned counsel points out that 
the amount which is to bo paid on a redemp- 
tion of mortgage is not based on any c(iuit. 
able considerations, ns is the amount to be 
paid as compensation for improvements in 
a pre-emption suit, a I R 1938 Lah 311* also 
did not raise any question of compensation 
for improvements. It may further be noted 
at this stage that when the learned Addi- 
tional Judge was dealing with the case 
reported in a I R 1923 Lah C7o‘ ho quoted a 
passage which was itself quoted from the 192 C 
case® in ^vbich the words “pro-oraption of a 
mortgage'' occur. It is however obvious that 
the word pre-emption" is a misprint for the 
word redemption" and this may have in- 
lluonced the learned Additional Judge in 
coming to his conclusion. 

The case relied upon by learned counsel 
for the appellant namely A I u 1D23 Lah 107* 
18 a direct authority on the problem now 
before me. In that case the plaintiff had 
^ payment of Rs.CO and 


1. (‘28) 15 AIR 1928 Lah 670 : 111 I 0 129, llahi 
Jan V. Rabmat Ullab. 

376 : 9G I C 890 : 7 Lah 
^ ^ ^ Jaswaot Ram v. Moti 

r^R li Lah 311 ; 177 I G 666 ; 40 

I L B 88, 81s Bam v. Sohan EaI 

‘*3fl6^rVi^'Y“r^- ^ ° • 3 Lah 

886, ChiraRh Dm v. Soraj Din. 

\al^^ ^ ^ Chand v, Oirdhari 

6. (-12) 9G P L R 1912 : 13 I C 428 : 68 P W R 
1912, Lai IIusBain v. llassa Khan. 


ho was granted a decree on payment of 
Its. CO as the pre-emption price and on pay. 
ment of Rs. 7i as compensation for improve- 
ments. The appeal was heard by a senior 
subordinate Judge who would not have 
jurisdiction to hear it had the value of the 
suit been Its. I3i but who had jurisdiction to 
hear it if the value of the suit was Its. GO. It 
was bold by the learDe<l Judges who decided 
the question in the High Court that the 
value of tho suit for purposes of jurisdiction 
should not include any amount awarded as 
componsation for improvements. It was 
pointed out that tho claim of tlio plaintiff 
was not to take over the improvements but 
to be substituted for tlie vendee as owner of 
the property as it was when it was sold to 
tho vendee, that the grant of compensation 
for improvements was discretion.ary, that 
the vendee might be allowed to remove his 
improvements or even be made to forego any 
compensation for them. I accept tho reason-, 
ing given in this judgment and hold that' 
this appeal lay to the District Court and not' 
to this Court. Tho appeal is therefore ac- 
cepted and tho memorandum of appeal will 
bo returned to the District Judge fordispo- 
sal on its merits. The subsidiary application 
no longer arises and is accordingly dismissed. 
There will be no order for costs on that 
application and the costs of the main appeal 
in this Court will bo costs in the District 
Judge’s Court. Pleader’s fees Rs. 32 . 

G.n./r.k, Appeal accepted. 


A. I. R. 1941 Peshawar 15 

Almond J. C. and Mir Ahmad J, 
Amir Fahim — Petitioner 
v. 

Ajun Isa and others — Respondents. 

Civil Kevn.Petn. No. 20 of 1040, Decided 
on 29th November 1940, from order of Addl 
Peshawar, D/. 4tb November 1939. 

Personal Laio (Sharia() 
Applioitwn Act (G of 1935). S. 2 ^ SuU bu rever. 
sioiurs for declaration that alienation bu woman 
holding life estate is not binding on than is not 
maintainable after passing of Act. 

N Vpp“m tho passing of tbe 

Hoi. 4 I ersonal Law (Shariat) Applica- 

t on Act tbo t^urt mustdeterminetbo rightsofthe 
parries under Mahomedaii law and not according 

locustom. A reversioner is unknown to Mahomedan 

‘=estom that a reversioner is enti- 
tied to questiou sales mado l.y a widow or other 
woman holding a life estate. His right under cus- 
wm 15 based ou a spos successionia, which is also 
^knowD to Mahomedan law. Hence, after the 

Porsoiial law (Shariat) Appli. 



If) Peshawar IIaf.ib Gl'l v. Gopi 

.1/irtu Zxfmddin — for I’ctitioQer. 

L. Bashcshnr Xath — fur Respondents 1 to 4. 
ncsin^ndent .3 in person. 

Almond J. C. — This is an application for 
revision of the order of the Additional Judge, 
Poshawar. dismissing the petitioner’s appeal 
against the decree of the Sub-Judge ith 
class, Peshawar, dated 23rd December 1937. 
Tho pedigree. table below shows all the 
jiarties to the suit with the esceptiou of 
Amir, defendant 2 , who is the petitioner 
i)eforo us : 

X 

1 _ 

I ] 

Jsa Khan \hflul Kadir 

I Khnn 

I I 

A inn (Plf. 1) .Tuuuij; 

I 

1 I r 

Uoas Khanai AMulla Jan 1 

{PUintifT 2) (Plaintiff 3) (PlaintifT 4) 


Nadir Ivban ni. Mt. Kalaudar.i Bahadur Shor 

I I 

I). M. Shoik Habadue daughters (number 

D. W. not known) 

The four plaintiffs sued for a declaration 
that llio sale of tho suit land hy Jit. Kalan- 
dara, defendant i, to Arnir wasinvalid under 
' ustom and would not affect the plaintiff's 
•ovorsionary riglits. They alleged that Jit. 
ivalandara liad only a life estate in the suit 
land which had been the property of her 
husband Nadir. Both tho Courts below 
found tliat the alienation by Jit. Kalandara 


Chand (Abnoyid J. C.) A. I. R, 

woman holding a life estate. His right 
under custom is based on a spes successionis, 
which is also unknown to JIahomedan law! 
JVe are therefore of opinion that tho plain, 
tiffs have no locus standi to sue under 
JIahomedan law for the relief which they 
now claim. We therefore accept this peti. 
tion and setting aside tho decrees of the 
Courts below dismiss the plaintiff’s suit. As 
the petitioner has succeeded on a point 
i-aised for the first time, we direct that the 
parties bear their own costs in nil the Courts. 

d.S./r.k. Petition allowed. 
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Almond J. C. and Mir Ahmad J. 

Ifaji Habib Oul Jan Gul — Judgment- 
debtor — Appellant 

V. 

Gopi Chand Singh Jawahar Mai and 
others — Decree-holders — Kespondents. 
Appeal No. 1G3/58 of 1939, Decided on 
loth November 1910, from decision of 
Senior Sub. Judge, Mardao, D/- 28.9-1989. 

S. If. F. P. Agriculturists Debtors Belief Act 
(i of 103^), S. 2, proviso (1) — House or shop pro- 
perty xnortgaged — Proviso does not contemplate that 
equity of redemption should not be worth more 
than Bs. 600. 

Tbo proviso does not contemplate that in a case 
of mortg.'iged property tbe equity of redemption 
should not be worth more than Rs. 600. It merely 
states that relief will be denied to a person who is 
tbe owner of sbopsio municipal limitssndthat the 
value of those shops is more tbanRs. 500. 

[P 17 C I] 

P. C. Kapur — for Appellant. 

5. Jy. Sardar Baja Shigh — (or Respondent*!. 


was not for legal necessity and was therefore Almond J. C. This is an appeal profer- 

invalid under tlie custom by which the red by Habibgul whoso application for re- 
l^artios were bound. Tho petition has been lief under S.9, Agriculturists Debtors Relief 
argued before us solely on the ground that Act, 4 of 1939 , was dismissed on the ground 
in view of the enactment of the JIuslim that ho was not an agriculturist in view of 
Personal Law (Shariat) Application Act, VI proviso 1 to 8. 2 of the'Act. It is not disputed 
of 1935, tho question must bo decided accord- before us that the petitioner was the owner 
ing to Mahomodan law and not according of a Mandi inolnding shops in the Munici- 
to custoDQ. In a recent judgment of this pality of Hoti and that a mortgage decree 

Court in Civil Appeal No. 91/24 of 1938^ it amounting Bs. 19,000 had been passed against 

was explicitly laid down by a Bench that the petitioner on the basis of tbo mortgage 
in all suits instituted after the passing of of that property. It is contended however 
that Act the Courts must determine the by learned counsel for the appellant that the 
rights of the parties under Mahomedan law petitioner was not given an opportunity o 
and not according to custom whether tho proving that the value of the equity of re- 
linheritanco had opened up either before or demption was less than Rs. 600 the sum 
jafter the passing of the Act. A reversioner mentioned in the proviso. The proviso rea s 
lis unknown to Mahomedan law. It is under as follows : . 

'custom that a reversioner is entitled to Provided that a perwn who owns hou» ^ 

by a widow or other ^ 

'w^^'*** air 1940 Pwh 52. Fazal of Rs. 600 or more will not U considered g 

"a*! Dnzad.a V. Dawar Shah. cpUurist. 
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Learned counsel has contended tliat the 
proviso contemplates that in a case of this 
nature the equity of redemption should not 
be worth more than Rs. 500. That however 
is not what the section states. It merely 
jstates that relief will be denied to a person 
who is the owner of shops in muuicipul 
limits and that the value of those shops 
'is more than Rs. 500. It is clear that the 
petitioner is the owner of shops and as they 
were mortgaged originally for Rs. 10,000 they 
are certainly worth more than Rs. 500. We 
find that the decision of the original Court 
was correct and therefore dismiss this ap- 
peal with costs. Pleader's fee Rs. 32. 

I).S.''R.K. Appeal dismissed. 

A. I. R, 1941 Peshawar 17 

.\lmoni) C. AND Mir Aiiai.vd J. 

Mt. Jasodan Devi w'o BhaiJwala Singh 

— Plaintiff — Appellant 

V. 

Jai (iopal and others — Defendants — 

Respondents. 

Civil Appeal No. 1 18/4(1 of 10»9. Decided 
on loth Novejiibor I9l0, from order and 
decree of Dist. Judge. Peshawar, I)/- JJrd 
April 19.80. 

// jnJu Jjaw — i! axnUnancc — Widow — J^stopiicl 
—Morlgagt bjf son of house lejt by deceased father 
—Wxdow of deceased siijuing mortgage deed after 
hearing its contints — She w estopped from claim. 

right of residence and maintenance as against 
nnrrtgagec. 

Whvre 11 Louso loft by a Hindu falhor is mort- 
gaged by biu son and the widow of tbedeceasedbas 
signed the mortgage deed after bearing its contents 
and as token of consent, the widow has acquiesced 
in the transaction to the extent of surrendering 
her rights of tosidonce and maintenance, she is 
estopped from claiming those rights against the 
mortgagee ; A I R 1922 V C 20, Eipl.; A I R 1934 
I at 93. Applied. [P ig q 2} 

U'nrir Chand — for Appellant. 

Dewan Charanjil Lai ~ for Respondent 1 

... (Jai Gopal). 

Mir Ahmad J. — Jwala Singh died leav- 
ing a widow, Mt. Jasodan Devi, and a son 
Mela Ram. Mela Rim was married to Mt. 
Manoran Devi also known as Mt. Ramesro 
Devi. Jwala Singh left a house. On 8tb 
•fanuary 1982, Mela Ram mortgaged this 
house to Mt. Ram Ditti for Rs. lOOO. He 
then mortgaged the house to one Hari 
Chand on 5th January 1933, for Rs. 3000. 

Mela Ram paid off Rs. 1000 due to Mt. Ram 
Ditti out of this amount. Mela Ram died 
and so did Hari Chand. Jai Gopal, the grand, 
son of Hari Chand, obtained a decree for sale 
of the property under 0 . 34, Civil P. C. Mt. 
Jasodan Devi brought this suit for a declara- 
tion that she had a right of residence and 
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of maintenance in the bouse. The counsel 
for Mt. Jasodan Devi has admitted before 
us that what he meant in the plaint was 
that this house should bo sold subject to liis 
client s rights of residence and maintenance. 
The defence taken was that the debt was 
incurred for legal necessity and that the 
rights of residence and maintenance could 
not thoroforo bo claimed in the encumbered 
property. It was also pleaded that Mt. 
Jasodan Devi was estopped by her conduct 
from claiming the rights of residence and 
maintenance because she had witnessed the 
mortgage deed. The following issues were 
framed by the trial Judge : 

1. Is the plaintiff not ontitletl to right of resi- 
dence and maintenance in the hou?e in question " 
On defendants. 

2. Is the plaintiff estopped from bringing tbi.'; 
ftUit by her own conduct? On defendant^-. 

3. Can the suit not lie in its pre.^nt form. and is 
not properly stamped? On defendants. 

4. To what relief is the plaintiff entitled? On 
defendants. 


Hari Chand, the scribe of the mortgage 
deed, definitely stated that the two ladies 
signed the mortgage deed in his presence 
They wore identified by Mela Ram to be 
his mother, Mt. Jasodan Devi, and his wife 
Mt. Manoran Devi. The witness read out 
the contont.s of the documents to them. 
Amir Chand, a marginal witness, deposed 
that ho was the broker who arranged the 
ttansaction, that Hari Chand, mortgagee, 
told Mela Ram to get his mother and wife 
to sign the mortgage deed and that they 
did so in his presence. Pandit Rup Chand 
averred that the mother of Mela Ram did 
not observe pardah from him and the wit- 


ness was certain that the two ladies wlio 
signed the mortgage deed were Mt. Jasodan 
Devi and the wife of Mela Earn. Mt. Jaso- 
dan Devi appeared in Court and the last sen. 
tenco she uttered was that she had not signed 
the document. Counsel for Jai Gopal pre. 
seated a petition to the trial Judge, after 
the statement of Mt. Jasodan Devi had been 
recorded, that the thumb impression of Mt. 
Jasodan Devi on the mortgage deed should 
be sent to Phillaur for comparison witli lier 
admitted thumb mark. This application was 
rejected. The trial Judge found that the 
woman had a right of residence; that the 
debt was not contracted for legal necessity 
and that her thumb impression on the mort- 
gage deed did not estop her, because the 
Privy Council had laid down in the rulin" 
reported in AIR 1922 p c 20’ that more attest 

1. (*22) 9 A I R 1922 P C 20 : G5 I C 954~49 T A 
16 : 49 Cal 334 : 18 N L U 1 (P C). Panduraag 
KnsbDaji v, M. Tukaram. ® 
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tation of a document did not amount to 
estoppel as to the contents of the document. 
The trial Judge also held that the suit had 
been properly framed and stamped. The 
Judge granted a declaratory decree to the 
plaintiff. Tlie decree was worded as follows: 

It is ordered that n decree for declaration to tho 
effect that tho plaintifi has the right of residence 
in tho bouse in suit and therefore it is not liable 
to attachment and sale in execution of tho decree 
of defendant 1 against defendants 2 and S so far as 
her rights are concerned, be and the same is hereby 
passed in plaintifl’s favour. 

An appeal was preferred by Jai Gopal 
to the District Court. The District Judge 
remanded the case to the trial Judge for 
recording his findings as to tho right of 
maintenance. The trial Judge found that 
tho plaintiff was entitled to tho right of 
maintenance also. At tho final hearing the 
District Judge came to the conclusion that 
Mt. Jasodan Devi could not have her right 
of maintenance enforced against the property 
because she had not managed to make it a 
charge on tho house either by decree or by 
a private agreement, lie held that Mt. Jaso- 
dan Devi had surrendered her rights in the 
house at tho time when tho mortgage was 
being effected because she had signed the 
deed. Tlio appellate Judge therefore ac- 
cepted the appc.al and dismissed the plain- 
tiff’s suit with costs throughout. ^It. Jasodan 
Devi has come up on further appeal to this 
Court. In our opinion the judgment of the 
lower Court should bo maintained on the 
point of estoppel only. Their Lordships of 
the Privy Council have, in the ruling reported 
in A t R 1922 P c 20,' laid down the following 
proposition : 

Attestation of a deed by itself c-stops a man from 
denying nothing whatever ozcoptiug that be has 
witnessed tho execution of the deed. It conveys, 
neither directly nor by implication any knowledge 
of the contents of tho document, and it ought not 
to bo put forward alone (or tho purpose of estab- 
lishing that a man consented to the transaction 
which the document cflccts. It is, of course, pos- 
sible, as was pointed out by their Lordships In tho 
case of lianna Chandra Dhur v. Jagal Kishorc 
Acharjya^ that an attestation may take place in 
circumstances which would show that tho witness 
did in fact know of the contents of tho document 
but no such knowledge ought to bo ioforred from 
tho mere fact of the attestation. 

It is obvious that their Lordships did not 
mean to extend the dictum laid down by 
them 08 regards the effect of attestation to 
cases where the person signing the docu- 
ment had become cognisant of the text of 
the document and bad signed it in token of 
consent. This was the interpretation of their 

2. (’16) 8 A I R 1916 P C 110 : 86 I 0 420 : 44 Cal 
186 ; 48 I A 249 (P 0). 


Lordships’ judgment made by a single Judge 
of the Patna High Court, in the ruling 

reported in AIR 1984 Pat 98.^ The Judge said: 

Where an attesting witness is present at the 
transaction and attests the deed having heard its 
contents, he is estopped from challenging the right 
of the transferee. 

We have given above the names of the 
witnesses who appeared and said that Mt. 
Jasodan Devi had signed the document after 
hearing its contents and that the reason for 
her signing it was that the mortgagee in- 
sisted that she should do so in token of 
consent. We do not see any reason for dis- 
believing them. Applying the principle laid 
down above we think Mt. Jasodan Devi had 
acquiesced in the transaction to tho extent 
of surrendering her rights of residence and 
maintenance. She is now estopped and can- 
not claim those rights against the mortgagee. 
Tho decree of the lower appellate Court is 
consequently maintained. The appeal is 
dismissed with costs. 

d.s./R.K . Appeal dismissed. 

3. (’34) 21 A I R 1934 Pat 98 : 150 I 0 765, Shag- 
wat Rai v. Gorakb Rai. 
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Almond J. C. and Mir Ahmad J. 

Sohan Lal Gulab Sat — Plaintiff — 

Appellant 

V. 

Firm Mohd. Din Mohd. Yunis through 
Mohd. Din and others — Defendants — 

B^pondents. 

Civil Appeal No. 172/67 of 1989, Decided 
on 28th November 1940, from order and 
decree of Addl. Judge, Peshawar, D/- 18th 

September 1939. ^ 

(a) Provincial SmoII Cause Courts Act (1887), 

S. 55 New Smoil Cause Court Judge having 

pecuniary jurisdiction to execute decree jyassed by 

predecessor — He can transfer it to himself 
regular side and deal with it as Sfib^Judge — dt* 
!achment order in latter capacity is valid. 

Where a cow Small Cause Court Judge has no 
pccu Diary jurisdiction to execute ft decr« passed 
oy bis pr^ocossor, ho con transfer it to himself od 
ihe ordinary side and deal with It os a Sub-Judge* 
iJonsequontly. attachmont order in his 

otter capacity would bo perfectly valid : AIR 
Pesh 10. Disting.; A I R 1916 All 219. 

See also A I R 1041 Lfth 109). 

(b) Civil P. C. (1908), S. 64, ErplaMtton. ana 
5. 73 — Explanation loS. 64 indicates that applwa- 
ions for rateable distribution go hand »» Mnd 
vith execution application -Court 

mlion application to bttl 

n-der that ailachmenl should — No^ 

^der made on applical^n for rale^ * 

ion which was also /tUd—Decree.holder f^ ra^ 

tble distribution can take advantage oj oraer 

xecution application. . , , JwtM lh»t 

Sootlen 64, Explanation clearly to 

kppllcatloDS for rateable distribution go 
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hand with oxecution application. Consoqucntly* 
wboro tho Judge orders an execution petition to be 
filed but mootions in tho order that tho attach- 
ment shall coDtinuo but no separate order for the 
attachment to subsist is made on the application 
for rateable distribution which is also ordered to bo 
filed as infructuous, the docroe-boldcr can tako ad- 
vantage of the order regarding subsistence of attach- 
ment on the execution application. [V 20 C 2] 

iSardar Raja Singh — for Appellant. 

Abdul Latif Khafi, and ilanoJuir Lal Oberoi — 
for Respondents 1, 2 and 4, and 3, ro8{)Cctivelj» 

Mir Ahmad J. — On 12 th January 1932 
Firm Mohd Din Mohd Yunis of Nowshera 
Cantonment obtained a decree against Chau- 
dhri Abdur Rahim of the same cantonment 
for Ra. 4%. 13-0 from tho Judge of tho Court 
of Small Causes. It so happened that tho 
Judge who passed tho decree was transfer, 
rod and hia successor had powers of trying 
small cause cases of the value of Rs. 100 
only. IIo, however, exercised the iK)wer9 of 
a Sub. Judge on the ordinary side which 
gave him jurisdiction to execute decrees for 
119.500. The decree-holders took out execu- 
tion in 1931 and asked for tho attachment 
of house No. 503 situated in Nowshera Can- 
fcontiiont. Tho Sub-Judgo doidt with tlie case 
on thoordinarysido. Attachment was order- 
od which was effected on 16th February 
1934. A suit had been instituted about the 
house by a third jjarty in tho meanwhile. 
Tho proceedings were therefore filed on I7th 
February 1934 and the attachment was order- 
od to subsist. This latter order was obviously 
made under Order 21. Rule 07, Civil P. C., 
as amended by tliis Court. 

In 1935 tho executive ofljeer, Nowshera 
Cantonment, took out tho execution of a de- 
creo whicli had boon jMissod in his favour 
against Chaudhri Al)dur Rahim and asked 
for tlio siilo of house No. 503. Mohd. Din 
Mohd. Y'unis applied to tlie executing Court 
for rateable distribution. Tho house was not 
sold, however, because tho application of 
tho executive officer was filed on 28th July 
1930. Ho stated that ho did not wish to pro- 
ceed with it further. It was mentioned in 
tho order that the attachment shall conti- 
nue. Tho application of Mohd. Din Mohd. 
Y’unis was also filed infructuous on the same 
day at their own request. No separate order 
for tho attachment to subsist was made on 
this application. In 1937 another application 
was presented by Mohd. Din Mohd. Yunis 
for tho execution of their decree. It was 
requested that house No. 603 should bo sold. 
On 22 nd June 1937 the Court ordered that 
notice of sale should bo issued. Tho Judge 
took it for granted that tho old attachment 
subsisted. On 23rd June 1937 Chaudhri 


Abdur Rahim executed a mortgage deed in 
favour of one Sohan Lal. He mortgaged 
house No. 503 to him for Rs. 2000 and agreed 
to i)ay Rs. 17-9-0 per month as rent. The 
consideration for the mortgage consisted of 
old debts. On 25th August 1937, one Abdul 
Qayuni purchased house No. 503 for Rs. 1505 
in tho auction ordered by Court. On Slab 
December 1937 Ch. .\l)dur Rahim executed 
another tacking mortgage in favour of 
Sohan Dal for R8.9‘j and agreed to pay 
Re. 1-8-9 per month more to him. On 5th 
January 1938 Sohan Lal objected to tho sale. 
His objection was dismissed. 

Sohan Lal brouglib tho ijreseot suit for a 
declaration that the sale was subject to his 
mortgagee rights. Ho failed in tljo Court of 
the trial Judge and also in tho Court of first 
appeal. Ho has come up on further appeal 
to this Court. The learned counsel for the 
appellant argued tliat tho original decree 
being that of a Court of Small Causes tho 
Judge who took up execution on the ordi- 
nary side bad no jurisdiction to proceed 
with it. Ho therefore urged that the order 
of the Judge dated 17th February 1934 to 
tho effect that tho attachment shall conti- 
nue was ultra vires. We do not find our- 
solves in agreement with this proposition of 
law. Section 35, Small Cause Courts Act, 
runs thus : 

35 {!). Where u Court of Small Causes, or a 
Court invested with tho jurisdiction of a Court of 
Small Causes, has from any cause ceased to have 
jurisdiclion with rcsfxjct to any case, any proceoJ- 
ing in rclutiou to the case, whether More or after 
decree, which, if tho Court had not ceased to have 
jurisdiction, might have been had therein, may bo 
had in the Court, which, if tho suit out of which 
tho proceeding has arisen were about to be institu- 
ted, would have jurisdiction to try tho suit. 

(2) Nothing in this section applies to cases for 
which special provision is made in tho Civil Proce- 
dure Code, as extended to Courts of Small Causes, 
or in any other enactment for tho time being in 
force. 

It is admitted that at the time when tho 
application for execution was presented in 
1934 there was no Judge of tho Court of 
Small Causes available having power to exe- 
cuto a decree of tho Court of Small Causes 
of the value of Rs. 500. It may therefore 
safely be presumed that the Judge meant to 
act under S.35, Small Cause Courts Act, 
\yhen ho took over the case on the ordinary 
side. Learned counsel for tho appellant has 
referred to a ruling reported in a l R 1938 
Pesh 70.* In that ruling a Bench of this 
Court has laid down that a Judge of tlie 

1 . (’38) 25 A I R 1938 Pesh 70: 178 I C 127 Sital 
Bam Kftli Cbaran v, Tbukur Das. * 
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Court of Small Causes cannot attach immov- 
able property in execution of a decree pass- 
ed by him and for the purpose of avoiding 
this result the Judge cannot transfer the 
decree to the ordinary side and then pro- 
ceed to do so. Learned counsel argued that 
the act of the Sub-Judge in executing the 
Small Cause Court decree as a Sub-Judge 
amounted to a transfer of the execution 
from the small cause side to the ordinary 
side. The facts of the case dealt with by the 
ruling referred to above were different from 
those which are before us in this appeal. 
There the Judge had power as a Judge of 
the Court of Small Causes to execute the de- 
cree. He found that he could not attach 
immovable property when executing it as 
such Judge and therefore transferred the 
case to the ordinary side of the Court to be 
able to do it. It was held that the Judge 
could not arrogate to himself the power of 
attaching the immovable property by merely 
transferring the case to the ordinary side. 
In the present case the Judge had no juris- 
diction to execute the decree and under 
S. 35, Small Cause Courts Act, liad the only 
alternative to deal with it on the ordinary’ 
side. The ruling which really bears on the 
!facts of this case is AIR 1915 ALL 219.- Their 
Lordships of the Allahabad High Court 
'have held that where a new Judge has no 
small cause powers he can transfer the 
Small Cause Court work to the ordinary 
side under S. 35 of the Act and deal with it 
as a Sub-Judge. 

The result is that we liold that the at- 
tachment made on Ifith February 1934 and 
ordered on I7th February 1934 to continue 
was validly effected. The next point taken 
by the learned counsel for the appellant is 
that although the original attachment was 
ordered to continue on I7th February 1034 it 
ceased to subsist after 28th July 193G when 
the application for rateable distribution of 
Mobd. Din Mobd. Yunis was filed infructu- 
ous. He pointed out that although there was 
an order dated 28th July 1936 on the applica- 
tion of the executive officer that attachment 
should subsist there was no such order on 
the application of Mobd. Din Mohd. Yunis 
for rateable distribution and he concluded 
that the attachment in their cose therefore 
ceased to operate from the date on which 
their application was filed, that is to say on 
28th July 1936. We do not see any force in 
this contention also. The application for 

2. (’16) 2 A I R 1916 All 219 : 29 I 0 996 : 87 All 

460 ; 18 A L J 689, Sarin Parshad v. Mahadov 

Pande. 


rateable distribution went with the applica. 
tion for execution presented by the execu- 
tive officer. They were both filed on the 
same day. Section 64, Civil P. C., runs thus : 

Where an attachment has been made, any pri- 
Tate transfer or delivery of the property attached 
or of any interest therein and any payment to the 
judgment-debtor of any debt, dividend or other 
monies contrary to such attachment, shall be void 
as against all claims enforceable under the attach- 
ment. 

Exylanalion For the purposes of this section, 

claims enforceable under an attachment include 
claims for the rateable distribution of assets. 

The proviso to S.64, Civil P. 0., clearly 
iudicates that applications for rateable dis- 
tribution go hand in hand with the applica- 
tion for execution. Mohd. Din Mohd. YuuU 
can therefore take advantage of the order 
made by the execution Judge on the appli- 
cation of the executive officer to the effect 
that the attachment shall subsist. The 
attachment having been held by us to be 
valid from the very beginning and to have 
subsisted throughout till the sale was made, 
S.G4, Civil P. C., would come into play and 
the first mortgage for Rs. 2000 in favour of 
Soban Lai plaintiff is consequently void as 
against the claim of the auction-purchaser. 
The tacking mortgage had been executed 
after the property had been sold. It is abso- 
lutely clear that this mortgage is invalid 
because at the time when it was made Ch- 
Abdur Rahim had no subsisting interest in 
the house to encumber. The two CJourts 
below have arrived at a correct conclusion. 
W’o dismiss the appeal with costs. 

g.n./r.k. Appeal dismissed . 
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Mir Ahmad J. 

Municipal Committee, Peshawar -- 

Defendant — Petitioner 


V. 


9 • 

[bdullah Jan Mian Agha Jan. Plain- 
a ff and others — Defendants — 

RespondoDW. 

liyil Eevn. No. 152 of 1U40, Peoj^ed on 
t October 1910. from order of Addi. 
,ge, Peshawar. D/- Gth February 1940- 

imjab Municipal Act of 

* Brigade indei>cndent unit under ^ 

wn’s ojfflcer-Facl that Us 

J for does net make •< responnole / 

or omisiicn*. t>..h«wAr 

ho Firo Brigade maintalDod by the P^b 

olcipal A* fcuVu oa^er tbo control 

(odo U an indo^ndont 

n olTjcor of tho Crown an rnoko 

Muoloipol Committee wa fo* « gj q 

able for its acts or omfislons. L 
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Nur Ilahi Khan — for Petitioner. 

L.Wadir Chand and Abdiir Rauf Khan, and 
Sher Khan — lor Respondents 1. and 2 and 8 
respectively. 

Order. — On the night between 0th and 
7th June 1937 the fuel collected by Abdullah 
Jan at his brick kiln outside Lahori gato 
caught fire. The lire brigade under the 
leadership of Arbnb Attaullah Khan went to 
the spot but they did not take any steps to 
extinguish the fireand returned. The A. S. P. 
City, who is in fact the Otlicer Command- 
ing of the Fire Brigade, was informed at 
the club. He rushed to the scene of hro and 
took the fire brigade a second time and 
threw water on the smouldering heap that 
remained of the fuel. Abdullah Jan, the 
owner of the fuel, has brought this suit for 
recovery of Rs. 875 as damages for the loss 
he has sustained on account of tlie failure 
of the fire brigade to take active steps on 
arrival at the scene of fire, He impleaded 
the Peshawar Municipal Committee, Mr. 
Field A. S. P„ Mir Nawaz S. I. Fire Bri. 
gade and the Crown through Collector. Tho 
Municipal Committee pleaded that tho fire 
brigade was notits agent and the Municipal 
Committee was therefore not responsible 
for tho acts or omissions of that brigade. It 
so happened that the plaintiff withdrew liis 
case against tho Crown at tho time when 
tho issues were framed. One of the issues 
framed was : “Is tho Municipal Committee 
liable for tho negligence of the fire brigade**'.’ 
and tho onus was placed on tho plaintiff. 
Abdullah Jan. 

Tho trial Judge found that the fire bri- 
gade was guilty of negligence in refusing to 
extinguish the fire when they arrivetl at 
tho scene on the first occasion, tliat the fire 
brigade was tho agent of the Peshawar 
Municipal Committee and that therefore 
the Municipal Committee was liable for the 
damages. He relied on the report of a Muni- 
cipal Commissioner in assessing the quantum 
of damages. Tho Municipal Commissioner 
iiad assessed it at Rs. 400. Tho Judge found 
that Mr. Field hod done his duty and was 
tlierefore not liable and that Mir Nawaz 
was under tho orders of Arbab Attaullah 
Khan and was consequently not resiionsiblo 
for 'vhab happened. He exonerated them 
froDi all liability. The Judge passed a decree 
against the Municipal Committee only for 
the payment of Rs. 400 and dismissed tho 
suit with costs against tho other twodofon- 
dants. An appeal was preferred to tho Court 
of tho District Judge by the Municipal Com 
mittoo, Pesliawar. The Additional Judge 


came to the same conclusion as the trial 
Judge about the negligence of tho lire bri. 
gade. With respect to tlie liability of the 
Municipal Committee ho referred to the 
statement of tho secretary of the following 
words : 

It is .idmitted .mJ proved from the evidence of 
the Secretary, Municip.il Committee, that the Fire 
Brigade is inamtained at the expense of the Muni- 
cipal Committee, Lut the control i , not with the 
Committee hut under the A. S. 1'. City and iu hir 
absence the City Inspector, 

He did not definitely find wliether tho 
Municipal Committeo was lialile for the acts 
or omissions of tho fire brigade, iu tho 
result, however, he dismissed tho appeal 
with costs. Tho Municipal Committee has 
corn© up on revision to tliis Court. The 
learned counsel for tlio Miiiiicip.al Com- 
mittee has adverted to tho statement of the 
secretary which has been sunimarized in 
tho paragrapli quoted from tho appell.de 
judgment above. He also pointed out thac 
Mr. Field said tliat ho used liis discretiori 
in the matter of putting out fire, lie stated 
that Mr. Field was admittedly an A. S. I’, 
under tho Crown and Arbab Atta Ullali 
Khan was also a servant of the Crown being 
an Inspector of Police. lie contended that 
there was consequently no doubt that the 
personnel of tlio fire brigade was under 
these officers and the Municipal Committeo 
had no control over their activities. The 
more fact that the ilunicipal Committeo 
maintained tho brigade did not, in the 0 [)i. 
nion of the counsel, necessarily mean that 
its mombors were controlling tho actions of 
tho brigado and were therefore responsible 
for its mistakes or negligence. 

The learned counsel for tlie resjwndeut 
relies on s. 92, Punjab Municipal Act, which 
enjoins that the Municipal Connnitteoshould 
establish and maintain a fire brigade. 1 
cannot feel persuaded to agree with thoi 
loarried counsel for tlie respondent tliat the! 
fire brigade is the agent of the Peshawar 
Municipal Committeo. Tho lire brigade is 
an indopendont unit under tho control of an 
officer of the Crown and the mere fact that 
the Peshawar Municipal Committee pays for 
1 does not make it liable for its acts orl 
omi^ions. Consequently, I bold that the' 
two Courts below have committed a material 
irregularity in passing a decree against tho 
loshawar Municipal Committee which has 
nothing to do with tho loss sustained by tho 
plamtiff-respondent. Tho petition isaccepted 
and the suit is dismissed. As tho litigation 
was due to a false legal notion regarding the 
position of tho Peshawar Municipal Com. 
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mitteo which tlie plaintiff could not com- 
preliend I direct that the parties shall bear 
their own costs throughout. This shall not 
affect the order of the trial Judge that 
Abdullah Jan. plaintiff, shall pay the costs 
of Mr. Field and Mir Nawaz. 

g.n./R.K. Petition accepted. 
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Almond J. C. and Soofi J. 

.V/. Tlassan Pari — Accused — Appellant 

V. 

Emperor. 

Criminal Appeal No. 374 of 1940, Deci- 
ded on 16th October 1940 against order of 
Addl. Sess. Judge, Peshawar, D/- 19th Sep- 
tember 1940. 

(n) Penal Code (1S60), Ss. 302 and 31S — 
Prosecution seeking to prove offence under both 
S. 302 and S. 318 — Charges should be framed 
under two heads — Accused found guillg under 
both Ss. 302 and 318 should he convicled under 
both sections atid iio< in alternative. 

A conviction in the nltcrt)ativo should be made 
where on the f.icts proved it is not certain under 
which section the oficneo falls, but whoro tho 
prosecution seeks to prove l>oth offences under 
8. SO'2 .ind S. .T18 tlie charges should be framed 
niuicr two heads and not in tho .'ilternativo and 
where the accused is found guilty of both offencas 
he should 1)0 convicted under t)oth the sections and 
not in the alternative : AIR 1017 All 29, lief. 

IP 22 C 2] 

fb) Criminal trial — (7on/r.«siou — ^^urder — 
Magistrate recording coiifcssion asking accused 
“Did you throw born child info as result of 
which he died of droicning" — Accused replying 
"iVs” — .'l«s(/;cr is no ndmission of child bevtg 
born alive. 

Tho question put totho accused bytheMagisfrato 
recording tho confession of tho accused in a murder 
case was to the following oficet; "Did you throw 
the i)orn child into tho well as tho result of which 
he died of drowning?” To this tho answer given 
was "Yes”: 

Held that tho question heingcompositein nature 
it was almost impossible to give a direct answer 
'yes’ or 'no'. Therefore from thcaccused’s answer it 
could not be inferred that tho accused did actually 
admit that tho child was l>orn alive. [P 2S C 1] 
(c) Evidence Act (1872), S. IJi — Young 
woman giving birth to first child entirely »«• 
attended during process — Child cannot reasonably 
be presumed to be born alive. 

In tho case of a young woman giving birth to 
her first child and entirely unattondM during 
tho process no presumption can reasonably bo made 
under 8. 114 that the child was born alivo. 

IP 28 C 1} 

• (d) Evidence Act (2872), S. 26 — Accused 
sent in charge of police head constable for medical 
examination making confession to doctor during 
examination though not in head constable’s im- 
mediale presence — Confession is inodmissiifc as 
made while in police custody. 


The accused was sent in charge of a head constablo 
of police to the hospital for medical examination. 
While being medically examined but not in the 
immediate presence of the head constable she 
made a confession to tho doctor: 

Held that the accused was in the custody of the 
police when she made the confession to the doctor 
and therefore it was inadmissible under S. 26 : AIR 
1928 Lab 282; 20 Bom 165, AIR 1917 Bom 180 and 
AIR 1924 Rang 178, Pel. on.; AIR 1936 Rang 455, 
Disfinj, CP 24 0 1] 

Lain Manohar Lai — for Appellant. 

Advocatc-Gciieral — foe tho Crown. 


Almond J. C. — In this case Mt. Hassan 
Pari, an unmarried girl aged 17-18, has 
been convicted under s. 802, Penal Code, or in 
the, alternative under S. 318, Penal Code, for 
the murder of her illegitimate child and for 
subsequently throwing it into a well and has 
been sentenced to transportation for life 
under S. 302, Penal Code, and in the alter- 
native to two years’ rigorous imprisonment 
under S. 318, Penal Code. We may state at 
the outset that we are of opinion that the 
charges should have been framed under two 
heads in this case and not in the alternative, 
for the prosecution set out to prove both 
that the appellant had murdered her child 
and liad also secretly disposed of the body 
by throwing it into a well. On the facts 
which were found by the Sessions Judge 
she should have been convicted under both 
the sections and not in the alternative. A 
conviction in the alternative should be made 
where on the facts proved it is not certain 
under which section the offence falls. There 
is an illustration of such a case reported m 
a I R 1917 ALL 29* in which It was not cer- 
tain on the facts proved whether the offence 
fell under S.489A or 8.420, Penal Code. In 
that case a conviction was recorded m the 
alternative and one sentence was impos^ 
which had to be not greater than that per- 
mitted for tho minor offence. 

The facts of this case are very simple tinrt 

the only points raised in the appeal are legal 
points. At the trial the appellant admitted 
that she had given birth to an 
child and that out of shame hod thrown 
it into a well. She stated th? ‘^hild was 
born dead. Before the committing M“g*®* 
trate she stated that she In 

ther the child was born d^ ^^'^diwS 
view of advanced decomposition the madj* 
witness was unable to say whether the ohiW 
was born dead or alivo. The prosecution reli^ 
for establishing the prmoipal first 

confessions made by tho IZ 

of these was madejo ^ nlo'irdr L J 
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stable she made the confession to the doctor. 
The question is therefore whether the ap. 
poUant was at the time this confession %va 3 
made, in tljo custody of a police oflicer. 

Learned counsel for the appellant has 
referred us to three cases reported in A I R 

1023 Lah 2~2,- A I H 1921 Rang 173’ and A I R 
1039 Rang 15.:.^ We have in addition con. 
suited two cases referred to in Woodroffe 
and Amtrali’s Law of Evidence, namely 
20 Bom aufl Bom i*' In A i li 1928 
Lah 282- the facts were tljat a post ollice 
otiicial was accused of an olTence. Ifo was in 
the custody of tlie police ljut was sent to a 
superior oUicial of the i>oit ollico depart, 
ment and loft with him alone for alrout 
three hours. Uo was alleged to have niade a 
confession to this superior post ollice ofJicial 
and the learned Judges refused to admit the 
confession into evidence as the procedure was 
taken with a view to evade the mandatory 
rule enacted by s. 2G, Evidence Act. In u K 

1024 Rang 173’ it was alleged by the prose, 
cution m order to secure the admission of 
a confession that the accused at the time 
had not been formally arrested. It was held 
that the question of formal arrest did not 
affect the merits of the case as the accused 
was actually detained by the police at tbe 
time. A I R 1939 l{ang 455‘ does not appear 
to ho a direct authority on the point as the 
section there applied was S. 21 and not s 26 
Evidence Act. The two Bombay cases bow’ 
ever are directly in point. In the first of 
them an accused i>er3on was being taken in 
a tonga. In front of him was riding a police 
man. The {Joliceman left tlio tonga to "o to 
a roadside viUage and get anotlior horse In 
the meantime the tonga with the accused 
proceeded for some miles and during that 
period it was said that the accused had 
made a confession to a fellow passenger It 
was held that the accused was still iu the 
custody of Uie police when tlie confession 
was made. Thosocond Bombay case, namely 
42 Rom 1 IS still more analogous to the facts 
of he present case. In tliat case an accused 
had ^on taken by a policeman to a hospi- 
tal. Tho policeman stayed outside in the 
verandah while tho accused is said to have 
^o_a_confessi^inside the hospital bub 

%}‘l3 Sftr^ r ” ^ cH : 108 I C SUSTlu 

ft ^ Emperor v. Sbooram, 


ruled out as inadmissible by tho learned 
Additional Sessions Judge under the provi. 
sions of 8. 25, Evidence Act. Of the other 
two confessions one was made to a lady 
doctor who examined the appellant and in 
that confession she unequivocally admitted 
tbattbechild had been born alive. Tho third 
confession which was made to a llagistrato 
did not specifically state whether tho child 
was born alive or dead. At any rate that is 
the interpretation of the confession which 
has been made by the learned Additional 
Sessions Judge. 

The learned Advocate. General has argued 
before us that that confession also admits 
that tho child was born alive. He relies in 
this connexion on the second question put 
to the appellant by tho Magistrate recording 
the confession which is to tlie following 
.oOect : “Did you throw tlie born child into 
jtho well as the result of which ho died of 
drowning?” To this tho answer given was 
j Yes. It is clear that that question was 
|put in an unfortunate form as it is a quos- 
|tion composite in nature to which it is 
almost imi>os8ible to give a direct answer 
|'yt«’ or ‘no,’ and wo cannot therefore infer 
jfrom it that the apjiellaut did actually admit 
that the child was born alive. Wo are 
therefore of opinion that if tlie confession 
made to tho lady doctor is inadmissible in 
evidence there is no evidence on tho file to 
show that tlio child was born alive. The 
[learned Advocate. General has suggested 
that we might presume that all children are 
born alive under tho provisions of S. 114, 
jEvidouce Act. Such n presumption could 
not, in our opinion, bo reasonably made 
especially in the case of a young woman 
giving birth to her first child and entirely 
unattended during tho process. Learned 
counsel for tho apiiollaut has contended 
that tho confession made to the lady doctor 
was inadmissible under tbe provisions of 
8. 29, Evidence Act, as it was made while 
the appellant was in the custody of tho 
jxilice. Ibis point does not apiiear to have 
been argued before the learned Sessions 
Judge who heard the case but in our opi. 
mou It must prevail. When the body was 
taken from the well the appellant had been 
called by tho police to identify it and she 
m^o Iwfore the police oflicer the statement 
which has been ruled out os being inadmis. 
Bible. She was theo sent in charge of a 
lance head constable of police to the bos. 
pital to bo medically examined. While she 
was being medically examined but not in the 
immediate presence of tho lance head con. 


^ HAIR 1924 RanR 173 : 77 I 0 429 • <>«; 

4 A I R 1917 Bom 130 • 42 I ri 
Cr L J 981 : 42 Bom 1 : 19 Bom L R 
ror V. Nallangowda Parwatgowda, 'Empe- 
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out of the hearing of the policeman. It was 
iield that the accused was still in the cus- 
tody of the policeman. 

Jn our opinion there can be no doubt that 
in the present case the accused was in the 
.custody of the police when she made the 
confession to the doctor and therefore its 
admissibility is ruled out by S. 2G, Evidence 
Act. There remains therefore no evidence 
that the child was born alive and the con- 
viction under s.302, Penal Code, cannot be 
sustained. The conviction under s. 318, Penal 
Code. Iiowover is obviously correct for even 
at the trial tlie accused admitted having 
secretly thrown the child into the well with 
a view to hiding iier shame. ^Ye set aside 
the conviction of the appellant under s. 302. 
Penal Code, and acquit her of that charge. 
We maintain the conviction and sentence 
passed upon her under s. 318, Penal Code. 

G.N./R.K. Ordc y accordiiujly . 


A. I. B. 

some of the charges were triable by the 
Sessions Court and some by a Magistrate. 
The dictum was definitely dissented from in 
a subsequent judgment of the Oudh Chief 
Court reported in A I R 1927 Oudh 175^ and is 

in my opinion not a correct statement of law. 
The marginal note to S.250, Criminal P. C., 
is “False, frivolous or vexatious accusations" 
without restriction to summons cases and 
the body of the section does not give any 
indication that it applies to summons cases 
only. In fact there are clear indications to 
the contrary, for, it refers to the award of 
compensation in a case in which an accused 
person is discharged. No person who is tried 
for an offence which is triable as a summons 
case can be discharged : he must either be 
acquitted or released without an order of 
conviction or acquittal. In my opinion S. 250, 
Criminal P. C., clearly applies to trial of 
warrant cases as well as summons cases. 
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Admond -1. C. 

(ioknl Chand — Petitioner 

V. 

Saul Ali Respondent. 

‘ nminal Ref. No. :520 of in 10. Decided 
on "Hi Noveinbor 10 lO. from order of the 
Magistrate, V'irst Class. Hazara District. 
D . 1 ith .Tuno U)I0. 

Crxminal P. C. (]8n8), S. 2r,0 ajyphfs 

lo v arranl nlyt, 

Section 2rj0 clearly applies to tri«al of warrant 
cases as well as summons cases : A I R 1926 AH 
lt>0, Exjil. nnd dissented: AIR 1927 Oudh 175, /Ic/. 

[P 24 C 2] 

^'ftidoncr wi ;)rr50>i. 

^•espondent in person. 

Advocate Qcncral — for the Crown. 

Order. — Tlie petitioner Gokal Chand was 
ordered to pay compensation of Ps. 50 to Said 
Ali. respondent, under S.250. Criminal P. C. 
Tic applied for revision of the order to the 
Sessions .Tudge, Hazara, who. without going 
into the merits of the case, ha.s recommended 
that the order bo set aside on the basis of 
a ruling of a single Judge of the Allahabad 
High Court reported in AIR192G adl 159.' In 
that case the learned Judge made a remark 
that the provisions of s.250, Criminal P. C.. 
occurring as they do in chap, xx of the Code 
apply only in the case of cases tried as 
summons cases. The remarks wore however 
in the nature of obiter dicta for the question 
for decision in that case was whether com- 
pensation can be award ed in a case where 

^^26 All 159: 91 I C 89: 27 Or L .7 

: 28 A L J 1056. Harihac Dat v. 


On the merits I am of opinion that there 
are no grounds for intei'fering with the 
findings of the trial Magistrate. The facts 
briefly wore that the complainant had deli- 
vered to the accused who is a lorry driver 
a consignment of salt to take from Havelian 
to Srinagar. The salt was not delivered at 
Srinagar. The accused’s defence was that 
owing to the breacli of the road he could not 
proceed beyond Bararkot which is the last 
village in British territory, that he delivered 
the goods there to one Sitaram and some 
days later took the munshi of the com- 
plainant, Sohan Dal, with him to Bararkot 
and there handed over a receipt which he 
liad taken from Sitaram. He produced Sita- 
ram as his defence witness and Sitaram 
admitted that these consignments of salt 
had been deposited with him by the accused 
though he makes no mention of Sohan Lai 
having gone there. He said that the salt was 
still with him and could bo handed over to 
the accused if he produced the receipt there- 
for. The learned Magistrate was of opinion 
that the complainant know throughout that 
the salt was deposited in Bararkot and he 
also referred to the fact that this complaint 
had been brought a year after the salt bod 
been lying at Bararkot. In my opinion, there 
ire grounds on which the trial Court could 
jonclude that the prosecution was false and 
vexatious and I am not prepared to m er- 
'ere with its order. 

D.S./R.K. Order accordingly.^ 

l 1’21) 14 AIB 1927 Oudh 175 : 101 10 482 : 28 
Or L J 450: 40 W N 392. Paigbamter v. 

Etnparor. 
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A. I. R. 1941 Peshawar 25 
Almokd J, C. and Mir Ahmed J. 

Mt. Eameshri wfo S. Manmohan Singh 
and others — Appellants 

V. 

Mt. Vaishno Ditti dio B. Gurmukh 
Singh — Plaintiff — Resjwndent. 
Appeal No. 37/22 of 1040, Decided on 
2nd December 1940, from order of Addl. 
dudge, Peshawar District, D/. 24tli January 
1940. 

(a) Civil P. C. dm), 0. 21, R. S5 (2) _ Pro. 
ceedtngs under R. 35 (2) — Failure to affix u-ar. 
rant or to pr(Klaim by beat of drum is fatal. 

The conditions precedent for efTocting delivery of 
iwssossiou under O. 21, R. 35(2) are the uflixing of 
warrant to the property and the beat of drum. 
Tho omisdoD to take aoy one of tbosc two steps is 
fatal to the proceedings and there is no delivery in 

[1*25 0 2] 

(b) LosJinrers — Decref for possr^siou not cz<^ 
cxitM — D^cree-holdtr dots not become cosharer 

mth judgment.deblors and is xiot entitled to share 
jfro/iis. 

Without executing a decree for possession a 
docr^holder cannot become a shareholder with 
the judgment-dobtore uud cannot conaer^uently ask 
for u share in the profits of tho property, 

[P 20 C Ij 

S.B.Sardar Raja Singh and S. Anttp Singh — 

Or, . for Appellunla. 

o. Ueaut Sifigh — fur Respondent, 

^ Mir Ahmed J. — On 20th July I92i>, Mt. 
\ aisno Ditti obtained a docroe from their 
Urdshipe of tho Privy Council* for posses- 
sion of one. fourth of the moveable and 
immovable property loft by one Dal ilokand. 
That decree was executed in Peshawar. 
Amongst other properties the executing 
Judge ordered that joint possession should 
1)0 given to her of a cinema which has burnt 
down Bubseciuently, The report of the bai. 
liIT dated 19th November 1931 shows that ho 
lianded over joint possession of the property 
to the decree. holder by boat of drum. 

Tlie present suit was instituted by Mt 
\ aiano Ditti on 15th July 1037 for mesne 
probts for a period of three years. She 
claimed Rs. 1800 . Inter alia, the defence was 
taken that tho decree-holder had not taken 
fwssession according to law and was there- 
fore not entitled to the income of the pro- 
l^rty Evidence was led. Tho bailiff said 
that hiB report was correct, and no one else 
was ijuestionod os to the procedure adopted 
by the baihff for delivering possession. The 
decree.holder took up the attitude that even 
If possession was not delivered according to 
law she was entitled to a share in the income 
of the property as damages or compensation 
for the use of it by the other cosharers. 

The trial Judge found t hat p osseaaion was 

800 A I It 1928 P 0 291.' 
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delivered by beat of drum only and tho 
warrant of possession was not affixed to the 
pro^rty as required by 0 . 21 . R. 85 (2), Civil 
P. C. He held that the failure to affix the 
warrant vitiated tho proceeding, and that 
consequently joint possession was never 
taken by the decree.holder. As regards the 
contention that tiie decree.holder was enti- 
tled to a sliaro in tho profits of the property 
independently of tho execution proceedings 
lie was of the opinion that the decree-holder 
had no such independent right. IJo there- 
fore dismissed tho suit. 

The decree.holder presented an appeal to 
the District Court at Peshawar against that 
order. The learned Additional Judge agreed 
with the trial Judge that tlio possension was 
not delivered according to law and that the 
delivery of possession should therefore bo 
Ignored. He however held that tlio plaintiff 
Imd an independent right of recovering lier 
share in the profits from the judgment- 
debtors. Ho calculated her share of income 
at Rs. 14 a month and gave a decree for 
Its. .504. He also gave interest on thabamount 
at 8,,. per annum for three years. The jude- 

mont-debtors W come up ou further appeal 

to this Court. Order 21 , it. 3.5 (2), Civil P C 
runs thus : '* 

the joint possession of 
I ^ POfisesflion shall bo deli, 

voted by allixmg a copy of tho warrant in some 
couBjp.cuous place on tho property and proclaiming 
by bout of druDj, or other customary mode at some 
convenient place, tho substance of tho decree. 

ft isobvious that the conditions precedent 
for effecting delivery of possession under' 
0 . 21 , R. 3, 5 (2). Civil P. C.. are the affixiogi 
of the wariant to the property and the beat' 
of drum. The weight of authority is clearly! 

in favour of the proposition that tho omission 

to take any one of these two steps is fatal' 
to he proceedings and there is no delivervi 
in law. Counsel for the parties liave not 
denied the correctness of this view We 
therefore maintain the concurrent findings 

nif h" ‘7° possession wL 
not handed over to the deeree-holder under 
the decree. 

The argument of the learned counsel for 
the respondent that his client is entitled to 
a shore in the income of the property 
independently of the decree, is void of aU 
force. No doubt parties put forward their 
respective claims during the litigation and 
make an attempt to substantiate them. But 
when once those claims have been adjudi 

‘^0 ‘decree represents the rights* 
and liabilities possessed by them and it is 
the decree which has to be consulted for 
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the purpose of ascertaining as to bow they 
stand in the matter. They cannot fall back 
on the rights which they alleged they pos- 
sessed before the decree was passed even 
though those rights may have been confirmed 
by the decree. Again, an executory decree 
has to be enforced in order that it should 
bo effective. A successful suitor cannot say 
that he has become a shareholder by merely 
obtaining a decree for possession. In fact if 
the decree is not executed there is a likeli- 
hood of the original right to possess which 
had merged into the decree being lost by 
the efflux of time. It follows therefore that 
without executing a decree for possession a 
decree-holder cannot become a shareholder 
with the judgment. debtors and cannot con- 
sequently ask for a share in the profits of 
the property. As a result we find that the 
view of the lower appellate Court is wrong. 
We accept the appeal, set aside the order 
of the lower appellate Judge and restore that 
of the trial Court with costs throughout. 

G.N./r.k. Appeal accepted. 
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the compromiBe the absolute owner of the property 
of which he could get possession by execution : 
Case law referred. [P 27 0 2 ; P 28 0 1] 

K. B, Saadtiddin Khan — for Appellants. 

R. B. Diwan Chand — lot Respondents 1 and 2. 

Respondent 4 in person. 

Almond J. C. — On isth March 1936 the 
brothers of one Mohammad Nabi sold cer- 
tain land to Hijabgul and Nawabgul, two 
brothers. On 12th March 1936, Mohammad 
Nabi, through his maternal uncle as bis next 
friend, sued for pre-emption of this land and 
was given a decree on payment of Bs. 1800. 
This sum was deposited in Court and was 
taken out by the vendees. Subsequently, 
Mohammad Nabi applied for execution of 
his decree by being put in possession of the 
land and on 7tb July 1936 he and the ven- 
dees entered into a compromise whereby 
the vendees paid Bs. 2000 to the minor to 
cover the cost of the land and the expenses 
incurred by Mohammad Nabi in the litiga- 
tion and Mohammad Nabi agreed that the 
suit should be considered as dismissed. Bs.2000 
was paid in the presence of the Court and 
the Court passed an order that the execn. 
tion should be filed in full satisfaction. On 


Almond J. C. and Mir Ahmed J. 


Inzar Gul Said Anwar and another 

Appellants 


V. 

Hajab Gul Taza Gul and others — 

Respondents. 

Appeal No. 122/22 of 1939, Decided on 
16th November 1940, from order of Addl. 
Judge. Peshawar, D/- 22nd May 1939. 

Pre^emplion — Pre-emption decreed — 

Vendee xoiihdraxoing amount deposited by pre^ 
emptor in Court — During execution proceedings 
for possession prc-exnptor and vendee entering into 
compromise under which vendee paid certain 
am<mnt to vendor before Court which ordered exe^ 
culion to be filed in full satisfaction — Coxnpro^ 
mise held out and out sale. 

A pro-emptioD suit was decreed on paymeDt of 
Bs. 1600. This sum was deposited in Court and 
was taken out by the vendees. Subsequontly^ the 
pre-etnptor appli^ for execution of his decree by 
being put in possession of the land and daring the 
execution proceedings the pro-emptor and the 
vendee entered into a compromise whereby the 
vendees paid Rs. 2000 to tbo pnvomptor to cover 
the cost of tbo land and the expenses incurred by 
him in the litigation and the pre-emptor agreed 
that the suit should bo considered as dismissed. 
Bs. 3000 was paid in the presence of the Court 
which passed an order that the execution should 
be filed in full satisfaction : 

Held that the question of whether a sale was a 
sale of land or not must depend on the circum- 
stances of each particular casOi and that there was 
an cut and out sale of land by virtue of the com- 
promise Inasmuch as the land bad vested In the 
P^5“Ptor by virtue of the decree when he depo- 
•Uea Bs, 1800 In Court and he was at the time of 


ith July 1987» Inzar Gul and Radi Gul sued 
io pre-empt this sale effected by the com- 
promise on payment of Rs. 1500. They sued 
vith respect to a portion of the land only as 
egards which they had a right of pre- 
imption. Their suit was decreed on payment 
d Rs. 1600 and Hijabgul and Nawabgul 
.ppealed to the District Judge against the 
lecree. An Additional Judge accepted their 
ppeal on the ground that what was sold by 
he compromise of 7th July 1936 was not 
iud but ‘'a chose in action." Inzargul and 
ledigul have presented a further appeal to 
bis Court and the only point for decision 
y us at this stage is whether there was a 
ale of land by the compromise so as to give 
ight to a claim for pre-emption. 

The learned Additional Judge in coming 

> his conclnsion relied on the commentary in 
hadilars Law of Pre-emption, Edn. 3, p. 116. 
hat commentary refers to two decisions ol 
De Lahore High Court reported in 1 
and Cl I 0 881.* Learned counsel for tno 
ppellants contends that those rulings arc 
\ his favour. Learned counsel for the res- 
ondents. on the other hand, rehes on the 
lowing cases: 411^467.!_621Pi70.‘^B 
“Tirdr? A i*B 1930 Lah 491 : 65 1 0 865 . 1 
IM P L B 1920. ■ 

0 «7, 

A®? B Vsf/ S'l7« . M ° 

Lachbinan Prasad v. CbameJa. 
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1902,® 42 P R 1917® and 296 P L R 1913=20 I C 
5GG.^ It will be necessary to examine those 
cases in some detail. In i Lab 109* property 
belonging to a lunatic was sold by his wife 
in 1883 to a man who was already the mort. 
gagee. In 1912, after the lunatic had died, his 
sons sued for possession of that land on the 
ground that the sale was void and also for 
redemption from the mortgagee. They 
abandoned their suit in consideration of the 
receipt of Rs. 500 from the vendee. It was 
held that the sons of the lunatic had merely 
abandoned their rights to obtain a decision 
of the Court in a case which was genuinely 
contested and that there had not been a sale 
of land. In the course of the hearing of the 
case it was argued that to hold that the 
transaction was other than one of sale would 
defeat the law of pre-emption because all 
that had to be done was to go through the 
farce of a suit and compromise. The Judges 
who decided that case remarked that this 
result did not follow, and where the facts 
of the case indicated that the suit and coin- 
promise are sham there was nothing to 
prevent the Courts from holding that the 
transaction was in reality a sale. It is 
therefore clearly indicated in that case that 
there might be cases in which a compro- 
luise in Court could amount to a sale. In 
01 I C 881® one Birsingh had sold land and 
a house to Belasingh for Rs. GOOD. A pre- 
omption suit was brought for the land and 
was decreed on payment of Rs. 4C35-6.0. 
Belasingh then sued Birsingh for recovery 
of Rs. 1204-10-0 which he had lost after 
giving credit of Rs. lOO for the house. Dur- 
iug the hearing of that parties agreed that 
the house should be reconveyed to Birsingh 
for the sum of Rs. lOO and a decree was 
passed for this Rs. 100 in favour of Bela- 
singh. Birsingh then by a separate suit 
obtained possession of the house. Bolasingh’s 
son then sued for pre-emption of the sale 
of this house for Rs. lOO. The learned Judge 
held that the compromise made in the suit 
brought by Belasingh amounted to a sale of 
the house and allowed it to be pre-empted. 

Id 41 I c 4G7® which is a judgment of the 
Judicial Commissioner’s Court of Oudh the 
pre-omptor after obtaining a decree hud 
failed to obtain possession of the land by 
execution within the period allowed by law 
and when his right to obtain possession had 

5. (’02) 94 P B 1902 : 134 P L R 1902, LnshkaTi 
Mai V, Ishar Singh. 

6. (*17) 4 A I R 1917 Lah 25G : 88 I C CSS : 42 
P R 1917, SbaoiB-ud DIa v. Oulam Husain 

7. (’18) 290 P L R 1913 : 20 I C 556, Attar Chand 
V. Umac Itayat. 


lapsed tlio vendees liad repaid to him the 
amount for which the property had been 
decreed. It was held that in those circum- 
stance? there was no sale but merely a lapse 
of the pre-emptor’s rights and that there 
was no transaction which could be subso- 
ijueutly pro-eniptod. It was pointed out in 
that case that tliero was a considerable 
diflerencG between the sale of a subsisting 
right and the lapsing of that riglit by reason 
of the operation of tho law of limitation and 
it was held that tho original [ire-einptor had 
no subsisting riglit whicl\ ho could transfer 
to tho vendees after tho [loriod of limita- 
tion for obtaining possession bad passed. .52 
I C 170* is also a judgment of the Judicial 
Commissioner’s Court of Oudh. In that case 
a person who was in possession of a certain 
piece of land was sued but tho suit was 
withdrawn on terms. It was held that tho 
compromise did not amount to a sale. Tho 
learned Judge remarked in the course of tho 
judgment that he did not say that circuin- 
stancos could not arise in which such a 
transaction might amount to a sale. In 91 
P R 1902® one Mahtab Singh had obtained a 
decree for pre-emption on payment of a 
certain sum of money. The following day, 
before he had deposited that money, ho 
transferred his rights in the property to his 
grandson Isharsingh. It was held that the 
property had never vested in Mahtab Singh 
as it could not do so until he had fulhlled 
tho conditions of the decree and deposited 
the amount in Court and that therefore be 
had not sold the proiwrty but only a right 
to obtain the property on satisfying the 
conditions laid down in the decree. 42 P R 
1917® was a casein which a man had obtained 
a decree for possession of certain property 
on payment of Rs. 300. IIo was unable to 
pay Rs. 300 and therefore sold his rights. It 
was hold that tho transaction was not a salo 
of land but was a sale of his rights under 
tho decree which could not bo pre-empted. 

In 29G P L R 1913^ A had sold his rever- 
sionary rights to B. On the death of the 
widow who hfMl a life interest A repudiated 
the sale and B sued him. A compromise was 
effected whereby half the land was decreed 
in B s favour. The son of A filed a suit for 
pre-emption and it was held that the com- 
promise did not amount to a sale of land. 

In tho present case we aro of opinion that 
there was an out and out sale of land by 
virtue of the compromise of 7th July 1936. 
The land had vested in Mohamad Nabi by 
virtue of tho decree when he deposited 
RS. 1800 in Court and ho was at the time of 
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jthe compromise the absolute owner of the 
.property of which he could get possession 
by execution. The question of whether a 
sale IS a sale of land or not must depend on 
the circumstances of each particular case. 
Ip the present case there was no genuine 
dispute between the parties as to their res- 
pective rights. Mohamad Nabi was abso- 
lutely entitled to get possession of the laud 
by execution of his decree at the time when 
he entered into a compromise and the prac- 
tical effect of his action was to sell the land 
to Hijabgul and Nawahgul. We therefore 
reverse the finding of the learned Additional 
Judge on this preliminary point and remand 
the case under o. ii, r. 23 to the Court of the 
District Judge for decision of tlie remaining 
points. Stamp on appeal to be refunded*: 
other costs in this Court to follow the event! 
Parties present, i.e.. both plaiutitTs and res- 
pondents 1 and 2 instruct to appear before 
District Judge on 2nd December lOio. 

G.N./r.k. Order accordingly. 
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1 1939, Decided on 

1 Jth October 1910, against order of District 

Judge. Peshawar, D/. 17th January 1939. 

(a) Suit i Valuation Act (1887), S.a-Mortgage 

- - Value for jurisdiction is 

Amount found due on mortgage. 

In a suit for redemption of a inorteaco of im. 
raovablo property the value for purpooea of juris- 
diction js the amount of money which is fouud to 
^ duo on the mortgage. The market value of the 
property can on no account he over the value for 
« 7 r redemption suit : A I R 1926 Lah 

876 {i B). m. on -. A I R 1927 Rang 304, Not 
approved. fpoonoi 

Secti2 

r ' / ' mortgaged for Tls. 8~ 
r-qwty of redemption sold for Its. 28,000 — Re. 
aempticn suU—Second appeal is competent— Con- 
iequently jirsC appellate Court's order of remand 
is oppealable. 

Tho mortgagor mortgaged his immovablo pro- 
perty for Ra. 8 and aubpequontly sold tho equity of 
redemption for Rs. 26.000. In tho auit for rodemp. 
tion hy tho purchasor : 

that a socond appoal boing compotout 
under 8. 8l ( 1 ) (b) tho first appollalo Court’s order 
of remand wos appealable under O. 48, R. 1 (o), 

P. C. rp 30 q 

fc) Civil P. C. (1908). S. JOT and O. 41. R. 98 
untwctMful litigant in tower Court cannot be 
to patch up weak parts of case and Jill up 
to S. 107 and 0. 42. R. 23 


A. 1 . R. 

The provisions of 8. 107 as elucidated by 0. 41 

intended to allow a Utigant 
who has b^n unsuccessful in the lower Oonef to 
patch up the w^k parts of the case and fill up 
omissions m the Court of appeal ; A I R 1981 P 0 
I4d. Rel. on. 3 Q Q 

Qazi Mohd. Aalam — for Appellant. 

phand, and Peer Bahhah, and 
GAnlam Mohd — for Respondents 1, and 2. 4 
7 and 8^ and G. respectively. ’ 

Respondents 3, 8 and 9 in person. 

Mir Ahmed J _ 6 kls., 5 mis,, of land 
Situated m Mahal Mardan and represented 
y Kbasra Nos. 1645 and 1546 were originally 
owned by one Burhanuddin. In fche records 
of 1885-86 the land is shown as mortgaged to 
one Fa^al Shah for Rs. 8 . Fazal Shah died 
and the land was then shown in the records 
jn the names of his four widows. Three of 
the widows transferred their mortgagee 
rights to one Sherdil. Burhanuddin, the 
owner, also died. His sons Mohiyuddin and 
Rahmanuddin sold the equity of redemption 
to the Nawab Sahib of Hoti for Rs. 25 , 000 , 
Sherdil died as well. His son Shah Sawar 
transferred the mortgagee rights in a por- 
tion of the land to several persons, who will 
be referred to in this judgment as "trans- 
ferees.” 

Tho Nawab Sahib of Hoti has filed this 
suit for possession by redemption of the 
land originally owned by Burhanuddin on 
payment of Rs. 8. He impleaded Mt. Motai, 
widow of Fazal Shah, Shah Sawar, son of 
Sherdil, and the "transferees.” The suit 
was resisted inter alia on the ground that it 
was not within time. The trial Judge point, 
ed out that tho suit was filed on 27th August 
1936, that the plaintiEf had to prove that the 
mortgage was effected on or after 27th 
August 1876, that the plaintiff could only 
prove that the mortgage was mentioned in 
the records of 1685-66, and that be therefore 
failed to prove that the mortgage was effec- 
ted on or after 27th August 1376 and not be- 
fore it. He therefore held that the suit was 
time-barred and dismissed it. Ho did not 
adjudicate on the other issues. An appeal 
was preferred to the District Court at 
Peshawar. At the time of the hearing, the 
plaintiff’s counsel produced before the Dis- 
trict Judge a copy of a mutation by which 
Burhanuddin obtained a piece of land from 
a widow by inheritance in 1888-84. The 
learned counsel asked the Judge' that t^ 
cose should be remanded and he should be 
allowed to search the land records in order 
to find out if there was any other ioforma- 
tion in those records with regard to this 
case. The appellate Judge admitted the 
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document produced by counsel and directed 
that it should be placed on the original file. 
He remanded the cose under 0. 41 , R. 23, 
Civil P. C., to enable tbe plaintiff to produce 
land records in his favour. He directed that 
the issue regarding limitation and tbe other 
issues in the ease should all be again taken 
into considenition in the light of the fresh 
evidence produced. The transferees have 
presented an appeal to this Court, and Mt. 
Motai, the surviving widow of Fazal Shah, 
and Shah Sawar, the son of Sherdil, have 
jointly instituted another appeal against the 
same order. They have in both appeals 
asked for the setting aside of the order of 
remand. This judgment will cover botii 
cases. 


Two preliminary points arose for decision 
in these ai)peals. Firstly, whether the trial 
Judge hatl pecuniary jurisdiction to hear the 
case. The property was sold for Rs. 25,000 
although the mortgage money secured was 
Rs. 8 . It was suggested that the value for 
jurisdiction should have been Hs. 25,000 and 
not Rs. 8 , and that the trial Judge, who was 
Sub. Judge, fourth class, could not therefore 
hear the case. Secondly, whether a further 
appeal lay. The value for jurisdiction was 
only Rs. 8 and the same value was adopted 
in the Court of appeal. The single Judge of 
this Court who heard the case, referred the 
appeals to a Bench. Two rulings were cited 
before us on the question of valuation. They 
are AIR 1926 Lah 376' and AIR 1927 Rang 
304 .^ The Lahore High Court has hold in 
A I R 1926 Lah 376* that 

in a suit lor tbo rcdomptiou of immovable proporty 
tho value for purposes of jurisdiction is thoamount 
found by tho Court to ^ the value of the mort> 
gagee’s charge on the property and not tho amount 
alleged by tho plaintifl to be duo to tho raortgagoe. 

The Kangoon High Court has on tbe 
other hand laid down in A i r 1927 Rang 
304 that the market value of the property 
should be the criterion. We have consulted 
other authorities also which the learned 
counsel did not care to produce. We find 
Uiat the Allahabad, Madras and Nagpnr 
High Courts have held that the value for 
jurisdiction in a redemption suit should be 
tho amount of the principal debt secured, 
and that the Bombay and Calcutta High 
Courts have laid down that tbe value should 
be the amount due on tho mortgage. Sec- 

Court-fees Act, governs the 


: 96 I C 890 : 7 Ijah 
670 : 27 P L R 605 (F B), Jaswant Ram v. Moti 

Kdm. 

2. (*27) 14 A I R 1027 Rang 804 : 105 I C 412 ‘ 6 
Rang 499, Ma H)a Saing v. Ma Su We. 


courti'fed payable in redemption suits. It is 
to the following effect : 

In suits against a mortgagoo for tbo recovery of 
tho property mortgaged .... according to the 
principal money expressed to bo scoured by tho 
iostrumcot of mortgago. 

Section 8 , Suits Valuation Act, is as 
under : 

Wbero in suita other than those roferrod to iu 
tho Court-fees Act, 1870, 8. 7.para>i. V, VI and IX 
and para. X, cl. (d), court-foes are payable ad 
valorem under tho Court-foes Act, 1870, the value 
as determinable for the computation of court-fees 
and tho value for purposes of jurisdiction shall bo 
the same. 

It will bo observed that in s. 8 , Suits 
Valuation .'Vet, tho Legislature deliberately 
excluded suits under s. 7 (ix). Court. fees 
Act, from tho category of tlioso Ciises in 
which the value for tho purjwses of juris- 
diction was directed to be tho satno as that 
for court. fee. A scrutiny of tho Suits Vaiua- 
tion Act shows that no provision has l)een 
made in that Act for the valuation of re- 
demption suits for purposes of jurisdiction. 
In redemption suits the court-fee has to be 
I)aid on the principal money secured. But 
there are other amounts besides tho princi- 
pal debt which have also to be paid to tbo 
mortgage© before a mortgagor gets back bis 
property. One of them is interest. It may 
be due to this that tho matter of valuation 
for jurisdiction was left to the Court to 
decide on the data which is placed before it in 
the form of a complete list of charges which 
the mortgagor has to pay before redemption 
is decreed. In the alternative it may bo a 
lacuna in law. Whatever may be the causo 
wo think that the Lahore view which is 
supported by the views of tho Bombay and 
Calcutta High Courts is sound. We bold- 
therefore that the value for jurisdiction is the! 
amount of money which is found to bo due 
on the mortgage. We may observe with due 
respect that the view of tbe Rangoon Higb 
Court is not correct. The market value of 
the property mortgaged could on no account 
be over the value for jurisdiction in a re- 
demption suit. The property under mortgage 

18 split into two bundles of rights. One 
bundle of rights is called the “equity of 
redemption" and the other bundle of rights 

19 called the “mortgagee rights.” There is 
DO controversy in redemption suits about the 

equity of redemption.” The controversy 
18 about the "mortgagee rights." So to say 
that the two bundles together go to form 
the subject-matter of the suit and their 
price is tbe value for jurisdiction does not 
appear to be correct. In this particular case 
the 8 um of Rs. 8 is the only amount payable 
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on the footing of the noortgage. We conse- 
quently find that the value for jurisdiction 
is Rs. 8 and the trial Judge (Sub. Judge 
fourth class) had jurisdiction to decide the 
case. Next we proceed to discuss the ques- 
tion of further appeal. Section 31 of the 
N. W. F. P. Courts Regulation contains 
rules regarding further appeals. We repro- 
duce it verbatim below : 

31 (1). A (urtbor appeal shall lie to the Court of 
the Judicial Commissiouer iu any of the following 
cases from an appellate decree of a District Court 
on any ground which would be a good ground of 
appeal if the decree bad been passed in an original 
suit, namely : 

(a) in a small cause of unclassod suit, 

(i) if the value of the suit is ono thousand rupees, 
or upwards, or the decree involves directly some 
claim to, or question respecting property of like 
value, and the decree of the District Court variesor 
reversesotberwiae than as to costs the decree of the 
Court below, or 

(ii) if the value of the suit is two tbousaud 6ve 
buodrod rupees or upwards, or the decree of the 
District Court involves directly some claim to, or 
question respecting, property of like value; 

(b) in a land suit, 

(1) if the value of the suit is two hundred and 
fifty rupees or upwards, or the decree involves 
directly some claim to, or question respecting pro- 
perty of like value, and the decree of the District 
Court varies or reverses otherwise than as to costs 
the decree of the Court below or 

(ii) if the value of the suit is ono thousand rupees 
or upwards or the decree of the District Court in- 
volves directly some claim to or question rospeotiog 
property of like value. 

(2) The provisions of 0. 41, Civil P. C., 1908, 
other than R. .35 of the said order, shall apply os 
far as may bo to further appeals under this section 
and to the execution of decrees passed on such 
appeals. 

Clause (b) allows a further appeal in a 
land suit if the value of the suit is Ra. 250 
or upwards or if the decree involves directly 
some claim to, or question respecting pro- 
perty of like value, that is to say Rs. 250 or 
upwards. In this case the decree involves a 
'question respecting property of the value of 
Rs. 25,000 for if the suit is time-barred the 
Nawab of Hoti will lose the equity of re- 
demption which he has purchased for that 
amount. It follows that a further appeal 
would have been competent to this Court if 
the District Judge had finally decided the 
case. Under o. 43, R. i (u),OivilP.C., there- 
fore an appeal is competent from the order 
of remand to this Court. We hold accord- 
ingly. Now we have to see whether the 
lower appellate Judge was right in remand, 
ing the case. Curiously, we do not find the 
document produced by the plaintiff with his 
memorandum of appeal either on the appel- 
file or on the file of the original Court, 
o could not trace it. However, we had the 


benefit of seeing a copy of it which was in 
the possession of the learned counsel for the 
plaintiff. The document produced has no 
relevancy whatsoever in this case. The net 
result of the remand is therefore to allow 
the plaintiff to fish out evidence in order to 
prove bis case and make up the lacuna 
which at the present moment exists. Their 
Lordships of the Privy Council have not 
approved of this method in the ruling re- 
ported in A I R 1931 p c 143 .^ The portion of 
the headnote which is apposite may be 
I'eproduced as follows : 

The provisions of S. 107 as elucidated by 0. 41, 
R. 23 arc clearly not intended to allow a litigant, 
who h.as been unsuccessful in the lower Court, to 
patch up the weak part of the case and fill up 
omissions in the Court of appeal. 

We are therefore of opinion that the order 
of remand was not justified. We accept the 
appeals to this extent that we set aside the 
order of remand. We send back the case to 
the lower appellate Judge with the direc- 
tion that bo should now proceed to decide 
the case on merits. The costs will abide the 
result. Pleader's fee Rs. 82. 

G.n./r.k. Order accordingly. 

3. (’31) 18 AIR 1931 P 0 148 : 132 I 0 721 : 10 
Pat 654 : 58 I A 264 (P C), Parsotim Thakur v. 
Lai Mohar Thakur. 
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DMistralicn Act (1908), S. 17 (DProvx^ 

1? (1) (d) — Word "reserve" »n S. 17 (1) (a), 
17 (1) Proviso and in Punjab Qovernnvnt 
’>ti}ication No. 29 of 1888— Meaning explaiMCi 
It is equivalent to "Jix." 

The word “reserve" In S. 17 (1) (d), in S. 17 (1) 
ovlso and olso in the Punjab Govornraent NoM- 
ation No. 29 of 4th July 1888 is a technical ex- 
osslon used for keeping to himself by the l^f 
a yearly rent In making the grant of the land to 
0 lessee, and In common parlance it 
the word “fix.” LP 83 o ij 

Oanesha Khan — for Appellant. 

Lola Lai Chand — for Respondent No. 1. 

Boidar and Abdul Manaf, (Besyondents Nos. 8 
and 3), in person. . t> 

Mir Ahmed J.-Firm 

land obtained a ^iecree for Ra. 64^8-0 with 
«ts against Roidar and Abdul Manaf on 
th .Tnne 1938 and in execution of that 
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decree proceeded to attach standing crops of 
the land belonging to the judgment. debtors, 
lelamuddin objected that the land of the 
judgment. debtors had been leased to him 
by two lease deeds dated I4th April 1938 and 
6th May 1933. The objection was dismissed. 
Islamuddin therefore brought the present 
suit for a declaration that the land belonging 
to the judgment-debtors was under lease to 
him and that therefore he was the owner of 
the crops standing thereon. The decree- 
holder pleaded that the documents on the 
basis of which the plaintiff claimed his 
rights were inadmissible in evidence, because 
they were not registered. The trial Judge 
did not frame any issue on the point of 
registration. He granted a decree to the 
plaintiff as prayed for. An ajjpeal was pro- 
ferred by the decree-holder to the District 
Court at Peshawar. The Additional Judge 
who hoard tlio appeal was of the view that 
the two documents reijuired registration. 
He also incidentally remarked that the lease 
deeds wore not acted upon. He accepted the 
appeal and dismissed the suit. 

islamuddin has come up on further appeal 
to this Court. Wo would first give a des- 
cription of the two lease deeds. By the first 
lease deed dated I4tb April 1938 Roidar 
leased 40 kanals of laud for two years to 
Islamuddin. The yearly rent was fixed at 
Bs. 76. It was mentioned in the document 
that the lessor had received one year’s rent 
in advance which was to be taken as the 
rent for the second year, and that he would 
receive the rout for the first year after the 
expiry of that year. By the document dated 
Cth May 1938 Abdul Manaf leased 32 kls. of 
land at a rent of Rs. 96 a year for three 
years. He admitted in the document that 
he had received the sum of Bs. 286, the rent 
for throe years, in advance. 

Counsel for the appellant has admitted 
that the two documents on which ho bases 
his title would require registration under 
s. I7(l)(d), Registration Act. He however 
takes refuge under a notification of the 
Punjab Government issued as No. 29 of 4 th 
July 1888. It was issued under the proviso 
to S. 17 of Act 8 of 1871 and exempted from 
registration agricultural leases the terms 
granted by which did not exceed five years 
and the annual rents reserved by which did 
not exceed Bs. 60. We may reproduce the 
proviso for facility of reference below : 

Provided that tbo Local GovemiucQt may by 
order publi^od in the Official Gazetto exempt from 
the operation of the former part of this section 
any leases exeented in any district or part of a dls- 
trict the terms granted by which do not exceed five 


years and the anuual rents reserved by which do 
not exceed Bs. 60. 


The proviso to s. 17(l) of Act IC of 1908 
which is DOW in force is practically to the 
same effect. It may be noted that by ope- 
ration of S. 25, General Clauses Act, the noti- 
fication w’ill hold good under the now Act 
also and although this Province has been 
separated from tlio Punjab the notification 
has the force of Law in tbo N. W. P. P. by 
virtue of S.G of tbo N. \\. F. P. Law and 
Justice Regulation 7 of luoi. Now we have 
to see whether the lease deeds are covered 
by tbo exemption contained in the notifica- 
tion and wore therefore wrongly considered 
by the lower appellate Judge to bo inadmis- 
sible in evidence. Tbo terms of the two 


leases are no doubt loss than five years. The 
rent in one case is however rs. 76 a year 
and in the other Rs. 90 a year. Prima facie 
the rent being more than Rs. 60 the exemp- 
tion would uot apply. 

Tbo learned counsel for the appellant has 
urged that the word ‘'reserve” does not 
necessarily mean “fix.” Ho quoted two rul- 
ings in support of this proiwsition. One of 
them is A I U 1935 Mad 305.^ In this case the 
term of lease was three years. It was stipu- 
lated that in the third year the lessor would 
receive Rs. 400 from the lessee. It was held 
by a single Judge that no annual rent was 
“reserved” within the meaning of the ex- 
euiption aud therefore the document was 
not compulsorily registrable. It may be 
noted that the notification in Madras is 
similar to that made by the Punjab. It is 
obvious that this ruling has no application 
to the case before us. In the second case 
reported in A 1 R 1939 Lab 55S- a tenancy at 
will was created, that is to say the tenancy 
was terminable at the will of the landlord. 
Rent was however fixed and a period for 
tho lease was also specified. It was held that 
there was no reservation of annual rent iu 
tho sense in which it was contemplated by 
the notification. In the present case no such 
power of cancellation has been given to tbo 
lessor and this ruling also has no bearing 
on tbo point. The wofd “reservation” has 
been defined in Wharton’s Law Lexicon, 
lOth Edn., by J . M. Lely as “a keeping aside 
or providing.” Again in Halsbury's Laws of 
England, vol. 18 , p. 427. note 887 the term 
reservation has been defined as follows : 

Tho form ‘reservation’ may be used in a wide 
^iso as^e^ing any benefit in respect of tho 

1. (’85) 22 A I R 1936 Mad 805 : 156 I C 8‘>5 
Gopalaswami Naldu v. Lakshnii Aminal. 

2. (’89) 20 A I R 1939 Lah 558 : 180 I C 106 • 41 
P L R 646, Mengh Raj v. Naud Lai. 
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subject. matter of the grant which is kept by the 
grantor for bitnsclf. Thus, it may imply a keeping 
back of a physical part of the thing, in which case 
it is equivalent to an exception, and accordingly, 
when the context requires it, the word 'reserving' 
is construed as making an exception ; or the word 
may imply that the grantor reserves to himself 
some equivalent for the use of the land, such as 
rent or services in the nature of rent, and this is 
the only meaning of 'reservation' when used in its 
strict legal sense. 

It is manifest that the word "'reserve” in 
jS. 17 (l) (d), Kegistration Act, and also in 
ithe notification is a technical expression 
used for keeping to himself by the lessor of 
a yearly rent in making the grant of the 
land to the lessee and in common parlance 
it is equivalent to the word "fix.” We there- 
fore arrive at the conclusion that the exemp- 
tion contained in the notification of 1888 
does not apply to the documents before us. 
It follows that the lower appellate .Judge 
has rightly hold that the documents are 
inadmissible in evidence and the suit has 
been correctly dismissed. We dismiss the 
appeal with costs. 

G.N./r.k. Appeal dismissed. 
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Secretary of State — Appellant 

V. 

Mohd. Saifur Khan Naqihullah Khan 
and others — Respondents. 

Appeal No. 105/39 of 1939, Decided on 
11th November 1940, against decree and 
judgment of Diet. Judge, Peshawar Divi- 
sion, D/. 30th March 1939. 

Land Acquiaidon Act (2894), S. 2S — Market 
value of land — Sale prices after notification for 
acquisition, fact of land being used for building 
purpo«a and proposal for converting 
in which it was situate info district can be taken 
into account. 

Uuder 8. 23 io dotormining the market value of 
the laud to he acquired the sale prices of similar 
types of land in similar position In the pastas well 
as after the notifleation under 8. 4 (1) of the Act; 
the fact that the land was at the time of deter- 
mining its value being used for building pur- 
poses; a proposal to convert the sub-division in 
which the land was situate Into a district resulting 
in acceleration of higb^rlce for the land, can all 
bo taken into account even though the aforesaid 
factors have come Into being after the notification 
under 8. 4 (1) of the Act : A I R 1939 P 0 98, 

[P 83 0 1, 2] 

Arbab Taj Mohd. Khan, Oovernment Pleader- 

lot Appellant. 

L. Eukam Chand, and S. M. Abbasi — 
for Respondents 1 and 2, and other respon- 
dents, respectively, 

Mir Ahmed J. — The Government re- 
qaired lAnd lor building a bydro-electrio 
8ti .station at Mardan. A notification was 


therefore issued on I6th October 1985 lor ac 
quiring I2kl8. 13mls. 6ers. of land belonging to 
Mohd. Saifur Khan, Abdul Gafur Khan, 
SaaduUah, Mehr Dil, Mahmud and Purdil! 
The Collector oflfered to pay Rs. 280-10-0 per 
kanal for the land. The owners did not ac- 
cept this price. They asked for a reference 
to Court under S. 18 , Land Acquisition Act. 
The matter was therefore sent up to the 
District Court and the District Judge tried 
the case. The District Judge found that this 
piece of land was situated in the midst of a 
new growing suburb. He referred to a sale 
by Fateh Mohd Khan to Gbulam Haider 
of 10 marlas of land for Rs. 750. According 
to a copy of the mutation which has been 
entered to record the sale took place on 
14th October 1935. The Judge also referred 
bo a judgment of a single Judge of this Court 
dated I5th August 1935. It was in a case of 
pre-emption. The land in dispute was situat- 
ed in the neighbourhood of the land now in 
suit and was one kanal in area. This Court 
held that the sum of Rs. 800 which had been 
paid before the Sub-registrar was the cor. 
rect price of the land under pre-emption. 
The District Judge also pointed out that 
Mardan bad been converted into a district. 
(It was made a district on 1 st January 1937). 
Ho observed that in expectation of the con- 
version of Marden into a district from a sub- 
division the price bad been gradually rising 
round about that town. He also adverted to 
tho sales of lands belonging to Attar Singh 
in a court auction. These sales took place 
on 3l3t March 1937, ist April 1937 and 6th 
April 1937. The land was sold at an average 
rate of Rs. 149-11-8 per maria. He mentioned 
tho fact that the owners had stated before 
the Collector that tho land was at least 
worth .90 per maria. Taking all these fao- 
tors into consideration the Judge arrived at 
the conclusion that Bs. 80 per maria, or in 
other words Rs. 1600 per kanal, was a fair 
average price of the land in suit. He there- 
fore increased the price payable to the 
owners accordingly. 

The Secretary of State has come up on 
appeal to this Court. The learned counsel 
has pointed out that besides the copy of the 
mutation which has not been attested, no 
proof has been produced to show that Fateh 
Mohd. Khan sold lOmls-of land to Ghulam 
Haidar at Rs. 760. He referred to 9.28 (i). 
Land Acquisition Act, in which the market 
value of the land in the neighbourhood on 
the date of the sale has been laid down m 
the oriterion for assessing the pri<»,to be pwd 
to the owner for forcible acquisition, ao 
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objected to the admissibility of the evidence 
with regard to the sales of Attar Singh’s 
lands. He said that the sales took place long 
after the notification had been issued for the 
acquisition of the land in suit. Counsel did 
not attach any value to the fact that the 
land was situated near the other habitations 
and also remarked that there was nothing to 
indicate that the proposal to convert Mardan 
into a district had anything to do with the 
rise of prices in the locality in which the 
land is situated. We have given the matter 
our careful consideration. It is in the award 
of the Collector that a police station was 
built close to this land in im It is not 
therefore a matter for surprise that the 
proximity of the jxjlice station encouraged 
the building of houses in this locality. In 
fact tlio Collector has said : 

As I bavo rotnaikcd in mv previous award good 
many boascs have L^jon built in the vicinity and 
many more are Loiog built. The land becatno more 
costly boing suitablo for tbo construction of bouses 
near the civil lines. 


We are satisfied therefore that the land 
•’hould 1)0 treated as one used for building 
purposes and that in view of its potentiality 
as a building site the most lucrative and 
advantageous price should bo fixed for its 
forcible acquisition. We are fortified in this 
;Opinion by the remarks of their Lordships 
of the Privy Council in a ruling reported in 
A I B 1939 p c 98.* At p. 102 thoir Lordships 
have remarked : 


It is perhaps dosirablo in this connexion to sa 
Bomothmg aljout Ibis expression ‘the market price! 
Thcro is not in general any market for land in tb 
sense in which one speaks of a market forsbaros o 
a market for sugar or anv like commodity. Tbi 
value of any such article at any particular Urn, 
can r^dily ^ ascertained by the prices boing ob 
t.iinod for similar articles in the market In thi 
case of land, Us value in general can also bo mea. 
.-ured by a consideration of tbo prices that have 
l«on obtained in the past for land of similarqualiU 
and in similar positions, and this is what rnust h< 
meant in general by 'the market value’ in 8 23 
Butsometimos it happens that the land to bevalued 
possesses some unusual, and it may be. unique 

P«®5tion or its potentialities. 
In such a case the arbitrator in determining ks 

mat^rinU 7 to a«ertala as l«t be may from the 

material l«foro him, what a willing vendor might 
reasonably expect to obtain from o willing pur- 

particular position and 
Z\ y particular potentialities For it has l*on 
Mtablishcd by numerous authorities that the land 
18 not to bo valued merely by reference to the use to 
which It IS Wng put at tbo time at which its 

determined (that time under tbo 
Indian Act being the dat e of th e noUflcat ion under 

!♦ 2C A 1 R 1939 0 9H • 161 f 0 230 * T F P 

^ ' I- R mm 11° IT: ar. \ ? 

I^•^v Cb Narayana Oajapaliraiu v. Revenue 
Divisional Officer, Vlzagapatam, 

1^41 W/6 


8. 4 (1) ), but also by reference to tbo usee to which 
It is raasonably capable of being put in the future. 
No authority indeed is required for this proposi- 
tion. It is a self-evident one. No one can suppose 
lu the c.ise of land which is certain, or even likely, 
to bo used in the immediate or reasonably near 
future for building purposes but which at the 
valuation date is wjr^te band or is being used for 
agricultural purpj.ses, that the owner, however will- 
ing a vendor, will content to sell the land for its 
value as waste or agricultural land as the cate may 
bo. It is plain^ tb.it in ascertaining its value, the 
possibility of its being used for building tiurposes 
would have to be taken into account. 

^ 6 tbiok that tiio I'ato of Rs. SO per inavla 
fixed by the lower Court ig a fair and rea- 
sonable price. It is approximately the rate 
at which Fatoli llohd. Khan stild his land to 
Ghulani Haidar and is nearly half of the 
peak price reached wlien tlie lands of Attar 
Singh were sold in 1937. A co[>y of the deed 
of sale by Fateh Mohd. Klian to Gliularn 
Haider has been produced in another case, 
Secretary of State v. Abdul Ghafur, which 
is also before us today and its correctness is 
not denied by the counsel for the appellant. 
The mutation is therefore a reliable piece 
of evidence. No doubt the sales of Attar 
Singh’s lands were subsequent to the noti- 
fiewtioD for the acquisition of the land in 
suit but they indicate the high water mark 
of the rise in prices which most probably 
began in 19-23 and was accelerated by the 
proposal to convert Mardan into a district. 
They are therefore useful in assessing the 
price of the land in dispute and cannot be' 
ignored. Wo do not see any ground for dis- 
agreeing with the lower Court and dismiss 
tl)e appeal with costs. Pleader's fee Rs. iso. 
half to bo paid to Mohd. Saifur and Abdul 
Ghafur and the other half to the remaining 
set of respondents in equal shares. 

g.n./R.k. Appeal dismissed. 
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Decided on 11th 

Dwombor 1940, from judgment and decree of 
Addl. Judge. Peshawar. D/. 22ad December 1939. 

Mt.Zamo dio Sherdil Khaii and others 
Defendants — Appellants 

V, 

Khan Qadir and others. Plain, 
and others, Defendants 

Bespondents. 

(a) N- W. F. P. Law and Justice Regulation, 

nthlt” ^ Rs. 388.2-0 and 

other property at Rs. 1900-8-0 _ Two 

c^not b, combined _ Second app.ardo^f “oV 


M Peshawar 


Waqf Masjid V. Sardar Khan A, I. 


The value for jurisdiction of the land in suit ^ae 
Rs. 388-2-0 and the like value of theother property 
was Rs. 1900-8-0 : 

Held that the value of each portion of the suit 
being below the prescribed limit, the two values 
could not be combined to make the case liable to 
further appeal under S. 84. (P 84 C 2] 

(b) N. W. F. P. Muslim Personal Law (Sha- 
riat) Application Act (6 of 1935), S. 27 — Succes- 
sion — Questions coming up before Court after 
Act came into force — Mahomedan law must be 
applied irrespective of fact whether succession 
opened after or before Act. 

All questions of succession which come up before 
the Courts after Act 6 of 1935came into force must 
bo decided according to Mahomedan law irrespoc- 
tivo of the fact as to whether the person whose 
estate is in dispute had died before that Act came 
iuto force or after : A I R 1940 Pesh 62, Foil, 

(P 34 C 2] 

Pir Jiahhsh — for Appellants. 

Abdur Rob Niihlar, Abdul Wahab find 

Pandyt Anup Chaud — for Respondents 1 to 6. 

Mir Ahmad J. — The facts of this case 
have been given in great detail in the 
judgment of the trial Judge and have also 
been briefly noticed by the lower appellate 
Court. One Sherdil Khan died in 1933 leav- 
ing a widow Mt. Bibi Aisha, a married 
(laughter, Mt. Zamo Jan, a married sister, 
Mt. Nawab Jan and an unmarried sister, 
Mt. Babo Jan. Ilis wife died in 1933-31. The 
property left by Sherdil was mutated in the 
name of Mt. Babo Jan, his sister, who died 
in 1937. Some collaterals of Sherdil have 
brought this suit for possession of their cus- 
tomary law share in the property left by 
him. One of the defences taken was that 
the Shariat Act (C of 1986) having come into 
force on Gth December 1936, the plaintilTs 
had DO locus standi to bring the suit because 
the daughter and the sister of Sherdil were 
his only heirs under the Muslim Personal 
Law. The trial Judge gave decree to tbo 
plaintifTe for 28/32 share in the estate left 
by Sherdil. An appeal was preferred by the 
daughter of Sherdil, her husband and the 
sister of Sherdil to the District Court at 
Peshawar. The District Judge agreed with 
the original Court and dismissed the appeal. 
The same persons have come up on further 
appeal to this (Jourt. 

A preliminary objection was taken that 
no appeal lies. The value for jurisdiction of 
the land in suit is Rs. 888 2-0 and the like 
value of the other property is Bs. 1900-8-0. 
According to 8. 84, Law and Justice Regula- 
tion, the value in a land suit should be 
Rs. 1000 or upward and in an unclassed suit 
it should be Rs. 2600 or upward in order to 
entitle a part; to a further appeal. In this 
case the value of each portion of the suit is 


below the prescribed limit. Judicial Record 
Volume I case No. 76 is the authority for the 
view that the two values cannot be com. 
bined to make the case liable to further 
appeal. We consequently hold that the 
appeal does not lie and we treat it as an 
application for revision. A Bench of this 
Court has held in the ruling reported in 
AIR 1940 Peah 52^ that all questions of sue- 
cession which come up before the Courts 
after Act Gof 1936 has come into force shall be 
decided according to Mahomedan law irres- 
pective of the fact as to whether the person 
whose estate is in dispute bad died before 
that Act came into force or after. The role^ 
of decision, therefore, in this case would be 
Mahomedan law and we have to see whe- 
ther the plaintiffs can bring a suit for pos- 
session of a portion of the estate of Sherdil 
as heirs under Mahomedan law. The plain- 
tiffs are distant collaterals and have under 
that law DO right to inherit the property 
left by Sherdil in preference to his daughter 
and sister. This is not denied by the learn- 
ed counsel who appeared for tho respondents. 
The plaintiffs.respondents have therefore, 
no right to maintain the suit. The two Courts 
below have wrongly decided this case. They 
have committed a material irregularity in 
applying custom. Wo therefore, accept the 
petition, set aside the order of the two 
Courts below and dismiss the suit of the 
plaintiffs.respondents with costs throughout. 
o.n./r.k. Petition accepted. 

1. (’40) 27 AIR 1940 Pesh 62 : 192 I 0 343, Faral 
Haq Dilzada v. Dawar Shah. 
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Almond J. 0. 

Jivil RevD. No. 691 of 1940 Decided on 7^ 
iiwry 1941, from ordor of 8ab-Jodgo, rtm 
Sd, Poshawar, D/* SC- 10- 1940. 

Wagf Masjid— Defendant— Petitioner 

V. 

Sardar Khan Sharif Khan, Plaintiff 

and another, Defendant — 

Uespondents. 

:ivil p. c. (1908), Ss. 10, 151 and 
ier S. 10 refusing stay of 
idlng previous one — Order though ^ 
revillon held could be inieriered with under 

If tho case whigh was Jjwt to the 

t instance the defendant R did not 

plftlntifl but *^_bioh might hove 

,t he had not »l“d • ^“^“"“tSdanother Court 
n of benefit to him ho •PPf®^A®^%»loatIon of 
,r the same sob ect-mattor, put a vaiua 
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Rs. 1200 on to the suit and virtually created a 
situation in nbich conilicting decisioDB may bo 
given by two different Courts. The Court in which 
the subsequent suit was filod by B refused to stay 
it under B. 10 pending the previous suit on the 
ground that the Court in which the suit was pre- 
viously instituted by A had no pecuniary jurisdic- 
tion to try the suit : 

Held that tho order under S. 10 refusing to stay 
the subsequent suit was not subject to revision and 
though the powers conferred by S. 151 should not 
be exorcised lightly the case was cmiucntly one in 
which they should bo exercised in order to avoid 
an idle multiplicity of suits by ordering the butso- 
quent suit to be stayed pending tho decision of the 
previous suit: AIR 1925 Lab 114; AIR 192G All 
212 and A I R 1929 Lab 12. Re/. [P 30 C 1. 2) 

Kaei Mohammad Shafiq and L. Lai Chand — 

for Petitioner. 

Kazi Mohtadulla — for Respondent 1. 

Order. — This is no appHcatiou for revi- 
sion of the order of tho Sub- Judge, first class, 
Peshawar, refusing to stay uuder 8 . 10, Civil 
P. C., a suit pending in his Court. Tho 
prayer in revision is that I should make an 
order staying tho suit under the provisions 
of S3. 10 and 151, Civil P. C. The facts of 
this case are as follows: On .5th July 1939 
Wnqf Masjid and Hujra through Ghulam 
Sarwar Khan brought a suit against Sardar 
for possession of a house. Ho alleged that be 
was the mutwalli of a certain wakf which 
owned 300 jaribs of land, that in order to 
arrange for the cultivation of this land he 
had built tho house in suit in 1933-34 and 
had put tho defendant, Sardar, who was 
cultivating some of the wakf land in posses- 
sion of tho house on condition of his paying 
Khakshora. Tora and other customary duos, 
that as Sardar did not cultivate tho land in 
accordance with tho plaintiff's wishes, he 
ejected him from the land in 1937, that ho 
now required possession of tho bouse which 
Sardar refused to give denying tho owner, 
ship of tho plaintifT. He therefore prayed 
for possession of tho house and for Rs. 100 
on account of Khakshora and Tora. He 
valued the suit at Rs. 300, i.e., Rs. 200 value 
of the house and Ra. 100 value of the other 
relief claimed. This case was pending in the 
Court of the Sub-Judge, fourth class, Char- 
sadda. On istb July 1939, Sardar put in bis 
written statement in which be denied the 
riUegatioDS of the plaintiff and alleged that 
he hod been in possession of the site on 
which the bouse is built for more than 
12 years, that ho had spent a considerable 
amount of money in filling and levelling the 
site and had then built a house upon it. He 
denied that tho plaintiff was the owner of 
the house. Ho farther alleged that ho was 
entitled to improvements and that the suit 


was time. barred. As regards the valuation 
of the suit he merely said that tlie matter 
was a question of law. 

Tho suit proceeded in that Court and had 
not yet been decided when on l.5th January 
1940 Sardar brought a suit against Wakf 
Masjid and Ilujni through Ghulam Sarwar 
Khan and, secondly, Abdul Ilinan. This suit 
was transferred to tho Court of tho Sub- 
Judge, first class, Peshawar. Sardar sued 
for a declaration that tho house which is 
admittedly the subject of tho first suit was 
situated in khasniNo. l-'iOand not in No. 129, 
that the plaintifl was tho owner in posses- 
sion for 14 years and that defendant i had 
no connexion with tho house. Ho valued tho 
suit for purposes of jurisdiction at Rs. 1200. 
In his plaint he alleged that tho house in 
dispute was situated in khasra No. 130 which 
ho had acquired from defendant 2 , .Vbdul 
Hinan, by an oral o.xcbango more than 
12 years ago, that he had subsequently built 
on the site, that he bad spent much money 
on levelling the site, that as a precaution 
against any dispute arising between his heirs 
and Abdul Hinan an exchange deed was 
written on I5th November 1937 to give effect 
to this oxchango and that a mutation was 
attested thereon on ist May 1939. He then 
referred in paras. 5 and C to tho suit pend- 
ing in Charsadda and alleged that defen. 
dant 1, i. o., Ghulam Sarwar Khan had 
brought a suit and was trying to prove in 
that suit that the house was situated in 
khasra No. 129 and not in No. 130, tliat 
Ghulam Sarwar Khan was making an en- 
tirely unjust attempt to get a decree against 
him and therefore the necessity for a decla. 
ratory suit had arisen. The declaration 
which ho asked for was tliat tho house in 
dispute was situated in khasra No. 130 and 
not in khasra No. 129 and that defendant l 
bad no connexion with it. 

In his written statement, the defendant 
Ghulam Sarwar Khan reiterated the case 
which ho had set up as plaintiff in the 
Charsadda Court and said that the exchange 
deed of 15th November 1937 was not really 
an exchange deed at all but it had been 
drafted as an exchange deed in order to 
defeat pre-omptors and that he himself had 
brought a suit for pre-emption of the land 
mentioned in that document. Ha further 
alleged that tho land referred to in that 
document was not tho same as the one 
which was covered by tho house which was 
in dispute between him and the defendant 
He asked that tho suit should be stayed 
under s. 10, Civil P. C. Abdul Hinan was 


3G Peshawar :Masuahur v. Sdbhan Din (Mir Ahmad J.) 


proceeded agaiust es parte. The subordinate 
Judge of the first class, Peshawar issued a 
commission for tho valuation of the house 
and came to the conclusion in spite of the 
report of the commissioner that it was 
worth Rs. 1200 . He therefore held that he 
could not stay the suit under s. 10, Civil P. C., 
as the Court at Cbarsadda being empowered 
to hear cases only up to Rs. 1000 was not a 
Court which had jurisdiction to grant the 
relief claimed by Sardar. 

In the revision application before me 
learned counsel for respondent Sardar has 
argued that as the order of the trial Court 
is an iuterlocutary one, it cannot be subject 
of revision in view of many rulings of this 
Court. That contention is undoubtedly cor. 
rect as it has frequently been held in this 
Court that no revision application can lie 
against an interlocutory order. The question 
is therefore whether I should interfere 
under the provisions of S.151, Civil P. C. 
That course has been taken in circumstan- 
ces somewhat similar to those of tlie present 
case in three cases to which I have been re- 
ferred by learned counsel for tho petitioner. 
They are, A I R 1926 all 212, ‘ A I R 1025 Lah 
144^ and A I R 1929 Lah 12.® In the first of 
these cases it was held that tho High Court 
iiad inherent powers to make an order under 
s. 151, Civil P. C. In the second case it was 
held that tho High Court could make the 
order under s. 115, and in the last caso re- 
ference was merely made to the inherent 
powers of the Court and its power of super- 
intendence. In my opinion, the present caso 
is clearly one in which the powers confer- 
red by 8.151 should be employed. The sub- 
ject-matter in the two suits is obviously 
identical. In the case which was instituted 
in the first instance Sardar did not object to 
the valuation of the suit put upon it by 
Gbulam Sarwar Khan but later when appa- 
rently he thought that he had not raised a 
defence which might have been of benefit 
to him he approached another Court over 
the same subject-matter, put a valuation of 
Rs. 1200 on to the suit and virtually creates 
a situation in which conflicting decisions 
jmay be given by two different Courts. The 
powers conferred by s. 151, Civil P. C., should 
not be exercised lightly but I tbink the pre- 
sent case is eminently one in which they 
should be exercised in order to avoid what 

1. (’26) 18 A I B 1926 Air212 : g8rO~265: 4a All 
356 : 24 A L J 875, llarnand Lai y. Cbaturbhuj. 

2. (>26) 12 AIR 1925 Lah 144 : 82 I C 284. Mebtob 
Sbah y. All Haider Shah . 

3. PQO) 18 AIR 1929 Lah 12 : 118 I C 788, Kodu- 
inal JetbaDaDd y. Tllakratn. 
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has been described as “an idle multiplicity 
of suits.” For these reasons I accept this, 
application and under the provisionsofs. 161 , 
Civil P. C., direct that the proceedings in 
the Court of the Sub-Judge, Peshawar, be 
stayed pending the decision of the suit in 
the Cbarsadda Court. The petitioner will, 
have his costs of his application in this 
Court and pleader's fee is fixed at Rs. 16 . 
o.N./r.k. Application accepted. 
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Mir Ahmad and Soofi JJ. 

Civil Reva. Petn. No. 315 of 1939, Decided on 
21sfc January 1941, from order of Addl. Judge, 
Peshawar, D/- 11th July 1989. 

Mashahur and others — Petitioners 

V. 

Subhan Din and others — Respondents. 

• Civil P. c. (1908), O. 22, Rr. 3, 4 and 11 
and O. 41, R. 4 — Lower Court’s decision jointly 
affecting all appellants — Death of one — Legal 
representative not brought on record within 
time — Appeal does not abate against all appel- 
lants. 

Wbero a suit against soyeral defendants for a 
(loclaration that the plaintiffs were entitled to 
water their lands from a particular stream at a 
specified point and for a perpetual injonction that 
tho dofendauts should remove their dam in order 
to enable the plaintiffs to do so is decreed, the deci- 
sioo jointly affects ail the defendants and if in 
appeal by them one of them dies and bis legal re- 
presentative is not brought on record within time, 
the appeal does not abate against all the appel- 
lants: AIR 1935 Posh 126, Disting.; AIR 1918 
Lah 227 ; A I R 1938 All 733 ; A I R 1934 Cal 708 
and A I R 1933 Mad 666, Btl. on. fP 37 C 2) 

Oul Mohd. Khan — for Petitioners. 

S. Jaman Singh — for Respondents 1 to 5. 

Mip Ahmad J. — Five persons, who are- 
respondents 1 to 5 before ns, brought a suit 
against 11 defendants for a declaration that 
the plaintiffs were entitled to water their 
lands from a particular stream at a specified 
point and for a perpetual injunction that the 
defendants should remove their dam shown 
in the plaint in order to enable the plain- 
tiffs to do so, and that the defendants 
should not interfere with their enjoyment 
of those water rights in future. The trial 
Judge decreed the claim. Out of 11 defen- 
dants nine appealed to the District Judge, 
the remaining two having been m^ rM- 
pendents along with the five plaintiffs. Ut 
the nine appellants one Khada Mir died and 
his legal representatives were not brought 
on the record within 90 days. The Addi- 
tional Judge foUowing 

1. (’85) 22 A I B 1985 Pesh 128 : 157 I 0 99 „ 

Boots Mai y. Farid Khan. 
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held that the appeal abated so far as all the 
appellants were concerned. He dismissed 
the appeal. The eight persons who were ap- 
pellants in the lower appellate Court and 
also the legal representatives of Khada Mir 
have jointly presented this application for 
revision against the order of tlie Additional 
Judge. Order 22, Rr. 3, i and ll, Civil P. C., 
read thus : 

Rule 3. (1) Where ooe of two or more pluiutiBs 
dies und the right to sue does survive to the sur* 
viving pbiotiB or plaiDtifls alooo, or a sole plaiu* 
tin or solo surviviog plaiutifl dies and the right to 
sue survives, the Court, od au applicatiou made 
iu that behalf shall cause the legal reproscutativu 
of the deceased plaiutiQ to be made a party and 
shall proceed with the suit, (2) Where within the 
lime limited by law no application is made under 
sub*r. ( 1 ) the suit shall abate so far as the deceased 
plaintiQ is concernod, and, on the applicatiou of 
the defendant, the Court may award to him the 
costs which ho may have incurred in dofonding the 
huit, to be recovered from the estate of the deceased 
plaiutiCr. 

Rule 4. (1) Where one of two or more defendants 
dies and the right to bue does not survive against 
the surviving defendant or defendaots alone, or a 
sola dufeudant or sole surviving defeudaut dies and 
the right to sue survives, the Court, on an applica* 
tioD made in that behalf shall cause tbo legal ro- 
proBCDtativo of tLo decoaecd dofendaut to l>e made 
a party and shall proceed with the suit. (2) Any 
person so made a party may make any defence ap- 
propriate to his character as legal representative of 
the deceased dofondaot. (3) Where within the time 
limited by law no upplicntion is made under sub- 
r. (1) tho suit sball abate as against the deceased 
defendant. 

Rule 11. Ill the applii-ation of this order to ap- 
peals, so far as may be the word "plaintifl” shall 
U held to include an appellant, the word “defen- 
danf' a respoodout, and tho word "suit” an 
appeal, 

It is clear that if an appellant or a res- 
pondent dies and bis legal representatives 
are not brought on the record within the 
limitation provided for the puriMse, the ap. 
peal abates so far as that person is con- 
cerned. In case there are more than one 
appellant or respondent and the appeal has 
abated the question arises whether the ap- 
peal can be proceeded with by the other 
appellants or against the other respondents. 

In the case reported in a i R 1935 Pesh 126‘ 
the plaintiff had appealed against several 
respondents. One of the respondents had 
died and his legal representatives were not 
brouglit on the record within 90 days. As 
the plaintiff wanted a decree against all the 
respondents jointly a Bench of this Court 
held that the appeal had abated against 
them all. This is a correct view. The judg. 
menb of tho lower Court had become final 
00 far as the respondent who had died was 
concerned. If the appellate Court were to 


decide the case otherwise with regard to 
tho otlier respondents there would have 
been two conflicting decrees in tlio same 
suit. The ai)peal could not therefore be 
carried on by tlie appellants against the 
other respondents and the appeal was con- 
sequontly dismissed. Now tlie case where 
one of tlie appellants dies is different. 
Order 41, R. i, Civil P. C., is in the follow, 
ing terms : 

Rule 4. Whore there are more pIainti(T.> or more 
(lefauilaDte than one in aiid the decree ap- 
pealed from proceeds on any ground comiitou to 
all the plaiutills or to all tbo delcndauta, .my one 
of tho plaintills or of the defemlaiits imiy .ap{>eal 
. . . . from the whole decree and thereupon tbe ap- 
pellate Court may rever«? or varv tbo decree in f.i- 
vour of all tbo plaiiititls or defendants, as tbo case 
may be. 


It is obvious that where the decision of 
tbo lower Court jointly affects all tho ap. 
pellants the appellate Court has tbe jiower 
to reverse the decision with regard to all 
the persons concerned even though one of 
thorn may have appealed against it. As tiiis 
rule enables the appellate Court to set aside 
the whole decree at the instance of one of 
the several persons affected by it. there can 
be no quesUon of the case becoming res 
judicata so far as those appellants who have 
not appealed, are concerned. In other words, 
the Court when reversing the order can re- 
verso it in toto and tlius avoid tbo con- 
sequence of tijere being two contradictory 
decrees in the same suit. Tho corollary isl 
apparent that tlie abatement of tho appeal 
with respect to one of such appellants doesj 
not necessarily lead to the result that the; 
whole of the appeal abates and should con-' 
sequontly bo dismissed. It follows that in 
this case tho appellate Judge could hear tho 
appeal and if he thought that tho decree 
should be sob aside ho could sot it aside in 
favour of all the defendants in tlie lower 
Court oven though one of them was nob a 
party to the appeal by reason of abatement. 
This view was taken in the following cases* 
The Division Bench of the Lahore High 
Court had come to this conclusioD iu AIR 
1918 Lab 227.“ Tho headuote runs thus : 

Durmg the pendcDcy of aa appeal one of the ap- 
pellants died and no application was made to brine 
hiB legal representatives on tho record till .after the 
jwriod of limitation had expired. It was contended 
that the appeal bad abated in toto: Held that tho 
decree of tbo trial Court having boon passed on a 
ground common to all tho dofontants tho case was 

Mvored by O. 41, R. .1 and tho appeal could there, 
loro proceed. 

The Division B^nch of tho Allahabad 

5 A I R 1918 Lab 227: 46 I C 50- 84 P B 
1916, Piyare Lai v. Chum Mani. 
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High Court has taken a similar view in 
AIR 1933 ALL 733.'* The headnote is as 
under; 

A sale deed purported to transfer the entire pro- 
perty jointly in favour of all the vendees for one 
consolidated amount and there was no specification 
of different interests of the various vendees in the 
sale deed. The trial Court also treated the purchases 
as a joint one and passed one joint decree for pre- 
emption aRaiust all the vendees. Oncof the vendees 
died ponding appeal and bis legal representative 
was not brought on record. Held that the mere 
fact that one of the vendees bad dropped out, would 
not prevent the other vendees from prosecuting 
their appeal, because they were interested in the 
entire property transferred and were entitled to 
press their appeal as against the plaintiff on a 
ground common to all the vendees and that the 
appeal did not abate as a whole. 

A Division Bench of the Calcutta High 
Court has said the same in a I r 1934 Cal 
70.3.* The headnote is to the following 
effect : 

_ A suit was brought by the plaintifTs foradeclara. 
tion of their title to certain lands and for recovery 
of khas possession in respect of the same. The first 
Court granted a declaration of the plaintiff's title 
to a fractional share in the lands in suit but dis- 
missed the pliintiQ's suit for khas possession. On 
appeal the lower appollato Court set aside that 
decision and decreed the pl-untifl’s suit iu full. 
Defendant 1 died during the pendency ofthoappeal 
in the lower appellate Court and bis two sons were 
substituted as bis heirs in the record of the appeal. 
A second appeal was filed on behalf of both the 
sons. One of the sous died during the pendency of 
the second appeal and bis heirs wore not brought 
on the record within the time allowed by law. 
Held that O. 41, R. 4 enables one of the two heirs 
of the defendant to maintain the appeal from the 
whole dccroo, and it was competent to the appellate 
Court to reverse or vary the decree in favour of all 
the plaintiffs or all the defendants as the case may 
bo, although one of the defendants or one of the 
defeudant's heirs did not join in the appeal. 

A Division Bench of the Madras High 
Court has laid down this proposition in a I R 
1938 Mad 055.*’ The headnote is in the fol- 
lowing terms ; 

During the pendenoy of an appojil, appellants 2 
and 5 died; the legal representatives of appellant 2 
were brought on the record, but an application by 
an alleged representative of appellant 5 was dis* 
missed. Field that the lower Court’s decree could 
be dealt with as a whole as it stood against all the 
appellants under O. 41, R, 4 even though the legal 
representative of appellant 6 was absent on the 
record. 

The case before us is therefore disting- 
uishable from AIR 1936 Pesh 126* and the 
authorities quoted above apply to it. We 
consequent l y hol d that the lower a ppe llate 

3. (’83) 20 A 1 R 1933 All 788: 146 I C 511: 1938 
A L J 1049, Jamna Dhagat v. Oudh Bohari Mai. 

4 . (’84) 21 A I R 1934 Cal 703: 164 I 0 147; 61 
Oal 879: 69 0 L J 862: 88 0 W N 748, Satulal 
BhatUebarjee v. Asiraddi. 

^(’83) 20 A I R 1938 Mad 656; 146 I 0 26, 
'-ne nchoramayya v. Vonkatosubhayya Chatty. 


Court has committed a material irregularity 
in deciding the case on the strength of an 
authority which is not applicable to the 
case at all. The petition is accepted, the 
order of the lower appellate Court set aside 
and the case remanded for decision on 
merits. Costs in this Court shall follow the 
event. 

D.s./r.k. Case remanded. 
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First Appe-al No. 26/10 of 1939, Decided on I2th 
December 1940| against order and decree of Senior 
6ub«Judge, Peebawar, D/- 26th October 1986. 

B. Kala Bam S. Bhag Singh — 

Plaintiff — Appellant 


Fazal Bari Khan and others — 

Defendants — Respondents. 

(a) Evidence Act (1872), S. 32 (5)— Entry by 
father in his pocket book regarding birth of bis 
sons proved to be in his handwriting by wit* 
nesses acquainted with his handwriting — Fact 
that they saw his handwriting long ago does 
not shake value of their evidence* 

Where entry by father in hia pocket book regard- 
ing the births of his various sons which Is relevant 
under tho provisions of 8* 32 (6) is proved to be in 
bis handwriting by witnesses acquainted with bis 
handwriting in their oOlcial capacity, the fact that 
it is a very long time since any of them saw his 
handwriting would not shake the value of the evi* 
denco which they have given • [P 39 0 1| 2] 

(b) Evidence Act (1872), S. 35 — Entry in 
school register regarding age of boy admitted is 
admissible* 

There is a presumption that when a boy is 
admitted into the school he was accompanied by 
some close relative of his who must have been 
aware of his ago. Tho entry regarding tho ago of 
tho boy in tho school rcgielor is thoreforo odmis- 
sibio. EP8ao3] 


• (c) Minor— Minor representing to be major 
entering into contract— Contract is void— Minor 
cannot be compelled to refund money received 
by him. 

Where a minor representing to bo a major bas 
onlerod into a contract, the contract Is void and 
unonforoeabla against tho minor. The minor wn- 
not even bo compelled to refund the money roceiv^ 
bv him under tho contract : AIR 1937 All CIO 
(P B), Avrroved ; A I B lOJS L»h 009 B) 
ZXiMnf. [P ^ 

L. Bam Labhaya atid L. Wa$xrchand — 

for Appellant. 


idttf Latif — for Respondents. 

Llmond J. C.— This is an appeal i^ainst 
order of the senior aubordinato Judge, 
hawar dismissing the plaintiff s suit. 

, plaintiff Kalaram sued the defendant 

al Bari for recovery of Rs. 6000. 
ns. 6000. interest or rent on tho basis ot 
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a mortgage deed eseouted by Fazal Bari od 
5tb January 1930. The defendant Fazal Bari 
bas died during the pendency of this appeal 
and his representatives have been brought 
on the file. The defence of the defendant 
was that ho was a minor at the time of the 
osecution of the mortgage deed whicli there- 
fore could not be enforced against him. He 
also denied the execution of the deed. The 
following issues were framed by the trial 
Court : 

1. Did tbo defendant execute tbo mortgage deed 
in question ? 

2. If 80 , was the defendant minor at tbe timo of 
the execution of tbe deed and is therefore not liable? 

9. Did tbe defendant pay Rs. 500 on account of 
interest, and if so, wbat ie its oOect ? 

4. What is tbe defendant's share in the property 
in suit ? 

5. To wbat relief is tbo plaintiff entitled ? 

The trial Court found that the mortgage 
(leetl had heoii executed by the defendant, 
that he was a minor at the timo of its 
ozecution, that lie did not make any false 
representation as to his age and therefore 
the plaintiff was entitled to no relief. In 
the appeal before us learned counsel has 
not contested the finding on the question of 
the execution of the document. lie lias 
however made the following points: l. That 
it is not proved that the defendant was a 
minor at the time of the execution of tbe 
deed. 2 . That he did make a false ropreson- 
tation as to his ago to the plaintiff, and 
3. That if the first point is found against 
him and the second in his favour ho is 
ontitlod to restitution of the original sum 
of Rs. 5000 advanced. These are the three 
points for decision in this case. 

As regards the question of the age of tbe 
defendant the evidence is based entirely on 
entries in certain documents. The first of 
these is made in a pocket book which is 
said to have belonged to the minor’s father 
Juma Khan who was in service in Balu- 
ohistan in 1912 when the defendant is said 
to have been born. The father is said to 
have mode the entries in this book regard- 
ing the births of his various sons and the 
birth of the defendant is shown to have 
taken place on 3rd April I9i2. To prove that 
this entry which is relevant under the pro- 
visions of 8. 82 (6), Evidence Act, was in the 
handwriting of the defendant's father one 
witness M. Sadulla Jan, a pleader, was 
examined at the trial and two othors who 
are senior E. A. C.s in Baluchistan were 
examined on commiasion. All these three 
witnesses state that they served under the 
defendant’s father in Baluchistan and thus 


became acquainted with his handwriting in 
their official capacity. They express the 
opinion that the entry in dispute is in the 
handwriting of Juma Khan. These three 
witnesses are entirely independent and there 
is no reason for doubting the opinion which 
they have expressed. The only criticism 
which learned counsel for the appellant 
can make on their evidence is that it is a 
very long time since any of them saw the 
handwriting of Juma Khan, but that would 
not in our opinion shako the value of the 
evidence which they have given. 

The other piece of documentary evidence 
relates to entries in documents at schools 
which the defendant attended. Ho first 
attended the Islamia High School in Pesha- 
war where ho was admitted in 1')19 and the 
admission register shows his date of birth 
as 3rd April 1912 . Ho went into the Kdward.s 
High School in 1922 whore his birth was 
again shown as 3rd April 1912. An entrance 
form for the school. leaving certificate was 
sent by tho latter school to the Punjab 
University and was proved by an official of 
the Univereity. In that application the dato 
of birth is also given as 3rd April 1912 . 
Learned counsel has contended in connexion 
with those entries in the school registers 
which are admissible under 8. 35. Evidence 
Act. that they can have little value in view 
of tho fact that wo are in tho dark as to tho 
persons who caused tho entries to be made. 
There is a presumption liowever that when 
the boy was admitted into the school he 
was accompanied by somo close relative of 
his who must have been aware of his age. 
.All these entries in tho various documents 
wore made long before the present dispute 
arose and when there was no occasion to 
forgo the age of tho boy. There is also a fur. 
ther entry in the service book of tho dofeu. 
dant kept by Government for ho entered 
Government service after leaving school and 
his date of birth is also given there as 3rd 
April 1912, On these facts we agree with 
the learned trial Judge that the defendant 
was a minor at the time of tho execution of 
the aocumont. 

We now turn to the second point, namely 
whether the defendant made a false repre- 
sontation as to his age at the time of the 
execution of the document. The document 
was written on 5th January 1930 by Waishnu 
D.i3.adeed-writer. He says that at the tune 
he wrote it there was no mention in it of 
the age of the defendant. The document 
was registered on 8th January and bears an 
interlineation giving the age of tho defen 
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danb as 22 years. The dofendanb denies that 
he made this addition with his own hand, 
though he admits that he initialled the 
addition and says that he did so at the 
instigation of his step-brother Mohd. Sadiq 
who has been traceless for the last five years. 
Lalchand, p. w, 5, the broker who arranged 
this contract, says that he was present at 
the time the deed was registered and that 
the addition regarding the age of the defen- 
dant was made by the defendant in his own 
hand at the instance of the Sub-Registrar. 
This witness Lalchand is an independent 
witness and bis evidence appears to us to 
be in accordance with the probabilities of 
the case. Sub-Registrars before registering a 
document are required to satisfy themselves 
that an executant is not a minor and it 
seems to have been for this reason that the 
addition was made. The learned trialJudge 
was of opinion that as this fact was estab- 
lished, the plaintiff should therefore have 
been put on his guard as regards the age of 
the defendant and that as he took no steps 
to inquire about the real age of the defen- 
dant, ho could not have been misled by the 
statement of the defendant as to his age. 
We are of opinion that there was a definite 
misrepresentation by the defendant as to his 
age. He stated that ho was 22 years old. The 
plaintift' had no means of ascertaining the 
correctness of this and wo think that it was 
on the basis of this roprosentation of the de- 
fendant tliat the money was then advanced. 


There remains the last legal point. Learn- 
ed counsel concedes that in view of the 
decision of the Judicial Committee of the 
Privy Council in .<10 Cal 539* the contract be- 
tween the plaintifi and the defendant is void 
and is unenforceable. It is also conceded 
that in view of the decisions of all the High 
Courts in India the defendant is nob estop- 
ped from pleading his minority under the 
provisions of 8. 115, Evidence Act. He con- 
tends however that the plaintiff is entitled 
to restitution of the sum of Rs. 6000 which 
he advanced under this contract. There is a 
violent conflict of opinion on this point be- 
tween the High Courts in India. The case on 
which the appellant relies is a judgment of a 
Full Bench of the Lahore High Court in 
AIR 1928 Lah G09.^ The decision in that case 
was given by a Bench of five Judges out of 
whom four were of opinion that in oiroum- 
stances lik e the present case the minor de- 

1. ('081 80 Cal 689 : 30 I A 114 : 7 0 W N 441 ; 8 
Bar 874 (PC), Mohor! Bibeo v. Bharmodas Ohoso. 

Lah 609: 111 IC 175: 9 Lah 
701 : 80 PLR 60 (P B), Khan Qnl v. Lakha Singh. 


fendant could be compelled to restore the 
money which he received under the con- 
tract: one Judge dissented from this view 
and held that the minor could not be com. 
pelled to restore the money which he had 
received. That judgment was followed by a 
single Judge of the Calcutta High Court in 
AIR 1930 cal 567.^ The opposite view wasi 
taken by the Allahabad High Court in AlRl 
1937 ALL 610.* That case was decided by 
three Judges who after considering the 
Lahore case all came to the conclusion that 
the minor defendant could not be compelled 
to restore money which he bad received 
under the contract. The law on the subject 
has been discussed in extreme detail in all 
these three judgments and nothing can be 
added to the arguments which have been 
set forth in them. It only remains to be said 
that we consider that the view of the Alla- 
habad High Court is the correct one. To 
hold otherwise would, in our opinion, be to 
evade the provisions of the Contract Act as 
interpreted by the Privy Council in 80 Oal 
5.39.* The following passage in the Allahabad 
case appears to us to be particularly perti- 
nent : 

To pass a decree against a minor enforcing bis 
pecuni.ary liability would while bolding that tbo 
contract is void and uncnforcable, at tbo same 
timo bo passing a decree against him on the foot- 
ing that ho bad entered into tbo contract and has 
not carried out its terms. There la no ruloof equity, 
justice and good conscleoco which entitles a Court 
to euforco a void contract of a minor under the 
cloak of equitable doctrine. 

There were remarks to a similar effect by 
their Lordships of the Privy (iJouncil in the 
Calcutta COSO referred to. They cited with 
approval a dictum of Eomer L. J. given in 

an English cose to the following effect ; 

The short answer is that a Court of equity can- 
DOt say that it Is equitable to compel a person to 
pay any moneys in respect of a transaction which 
as against that person the Legislature has declared 
to be void. 

We are therefore of opinion that the de- 
cision of the Court below is correct though 
on different grounds. We accordingly dis- 
miss this appeal with coats. Pleader s fee 
ns. 150 . 


D.S./B.K. 


Appeal dismissed. 


(’86) 23 AIR 1986 Cal 567 : 166 I C 868 ; ILB 
937) 1 Cal 288 : 41 C W N 116. Manmatha 
umar Saba v. Exchange Loan Co. LM. _ 
(•37) 24 AIR 1937 All 610 : 1’°/ ° 

W7) All 860 : 1987 A L J 688 (F B), Ajudhia 
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(28) A. I. R. 1941 Peshawar 41 

Almond J. C. and Mir Ahmad J. 
^irza Jan Ghulam Haidar 

V. 

Ghulam Raza Mian Mohammad 

Appeal No. 82/32 of 1940, Decidod on 23rd 
December 1940, from judgment and decree of Addl. 
Judge, Peshawar, D/. 28th March 1940. 

(a) Civil P. C. (1908), O. 22. R. 4— Execution 
sale set aside — Suit by auction purchaser for 
recovery of sale price against decree-holder A, 
judgment. debtor D and other decree-holder C 
who shared sale proceeds rateably with A, de- 
creed — At hearing of first appeal by A, B and 
C, B dying and his representatives substituted 
— Appeal allowed — Auction purchaser filing 
second appeal against A, B and C— Appeal held 
abated only against representatives of li but not 
against .4 and C. 

On the getting aside of the execution sale the 
auction purchaser instituted a suit fortho recovery 
of the sale price against the decree boldor /f, the 
judgment-debtor B, and another decree-holder C 
who had shared the s.alo proceeds rateably along 
with J. The suit was decreed. At the bearing of 
the first appeal by A, B and C, B died and bis 
representatives wore substituted in bis place. The 
appeal having been aIlowe<l the auction purchaser 
filed a second appeal against A, li andC in spite of 
the fact that li hud died us aforesaid : 

Held that the appeal abated only against repro- 
soDtutives of B but not against A and C inasmuch 
as the auction purchaser could sue on his claim 
A and C even if he never made B a party to the 
suit at all. jp 42 C 1] 

(b) Limitation Act (1908). Arts. 97 and 62 — 
Execution sale confirmed — Objections allowed 
and confirmed in revision — Suit by auction 
purchaser for recovery of purchase price falls 
urider Art. 97 and not Art. 62 — Cause of action 
arises on date on which objections were allowed 
ordaie on which they were confirmed in revision. 

Where an execution sale is confirmed, aud the 
objections to the sale are subsequently allowed and 
also confirmed in revision a suit by the auction 
purchaser for recovery of the purchai=e price on 
iniluro 01 consideration for s.alo falls under Art. 97 
and not under Art. G2. and the cause of action 
arises either from the date of the order allowlnc 
the objections or from the date of the order in revi- 
-ion confirming the objections : A I R 1937 All G89 

^ J S 0” I Cal 128(P C) 

and AIR 1930 Sind 12, Expl. and Bel. on. ’ 

CP 42 C 1 , 2 J 

(c) Civil P. C. (1908). O. 21. Rr. 90 to 93 _ 
Execution sale — Judgment-debtor proved to 
have no title to property sold — Auction pur- 
chaser cannot maintain suit to recover purchase 
money— His remedy is under O. 21, R. 93 . 

An auction purchaser at court sale is not entitled 
to maintain a suit for the recovery of purchase 
money in the event of the judgment-debtor boioff 
proved not to have any title to the property sold! 
His remedy is confined within the limits of O. 21 . 

i oQd A I R 1988 

Pat 1.50, Foil. ; A I R 1032 Lah 401 (P B1 and 

AIR 102G Cal 971, Z>i«j<n<. (P 42 0 2; P 43 C 1) 
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(d) Pleadings — Fraud. 

Where fraud is alleged it must Lo epecificallv 
pleaded. fp 43 C 2] 

Sh. Moham7)iad Shaft — for Appellant. 

Sh. Allah Baksh and L. Nanak Chand 

for Respondent 1. 

Almond J. C. — The facts of this litiga- 
tion are as follows : Ghulam Raza obtained 
a decree for R 9 . -300 against Ahmad Bakbsh 
and Ram Singli in 1924. The decree-holder 
got the house now in suit put up for auction 
in execution of liis decree and sold on I9th 
January 1932 to Mirza Jan for Rs. 700 subject 
to a mortgage of Rs. 2000 in favour of one 
Inzar Gul. On 20 th February 1932, this sale 
was confirmed. Before it was confirmed, 
objections to the sale had been put in by 
Abdul Latif, Mt. Amina Bogam aud Jqbal 
Sultan, the representabives-in-intorost of 
Mustaqim who had also been a defendant 
in Ghulam Raza’s suit, and those objections 
were also dismissed on 20th February 1932. 
Abdul Latif thereafter died and further 
proceedings on the objections wore con- 
tinned by Mt. Amina Begam and Iqbal 
Sultan and eventually their ownership of 
the proixjrty was established by the order 
of the Additional Judge, Peshawar, dated 7 tii 
March 1935 in civil Appeal No. 7 of that year. 
The finding was confirmed on an application 
for revision made to this Court — civil Revn. 
No. 15C of 1935* decided on I7tb June 1935. 
One other preliminary fact need be stated 
viz., that out of the sum of Rs. 700 paid by 
MirzaJan fortho house. Rs. 318-8-0 wore paid 
to the decree-holder, Ghulam Raza, Rs. 175 
were paid to Tila Mohammad who had made 
an application for rateable distribution of 
the assets and Rupees 14G.8.0 wore paid to 
Ahmad Bakbsh the judgmenb-debtor. The 
balance of the sum went in the expenses of 
the sale. Jlirza Jan has now brought a suit 
against Ghulam Raza, Ahmad Bakbsh and 
Tila Mohammad for the recovery of Rs. 700 
principal and Rs. 399 interest on the failure 

of the consideration for the sale. His suit was 
decreed by the trial Court in the following 
form : Ghulam Raza was ordered to pay 
Rs. 31.8-8-0 plus costs of the sale and the 
other two defendants wore ordered to pay 
the sums which they bad actually received. 

Against that decree, Ghulam Raza alone 
appealed to the District Court, bub the Addi. 
tional Judge set aside the decree in toto. 

He held that in the first place the suit was 
time-barred and in the second place that 
even if the plaintiff had any cause of action 
for recovery of the purchase money in 

I. BeporUd in (*80) 28 A I R 1936 Pesh'4l 'fco 
I 0 886, Ghulam Raza v. Mt. Ikbal Sultan 
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equity, there were clearly no equities in his 
favour in tlie present case as he had brought 
the suit with some delay and in the mean- 
time the remedy of Ghulam Raza against 
his judgment-debtor had become time-bar- 
red. Against that decree of the District 
Court the plaintiff has presented this fur- 
ther appeal. The appeal was filed against 
the three original defendants in spite of the 
fact that at the bearing of the appeal be* 
fore the District Judge Ahmad Babbsh bad 
already died and his legal repi'esentatives 
were substituted for bim as respondents in 
that case. Learned counsel for the contest, 
ing respondent have argued that the appeal 
abates in toto as it was filed against a de- 
fendant who was dead. Learned counsel 
for the plaintiff. appellant concedes that his 
appeal must fail as against the representa- 
tives of Ahmad Bakhsh but contends that 
it does not abate in toto. We are of opinion 
that the appeal does not abate against the 
remaining respondents for it is evident that 
on the plaintiff's claim he is entitled to sue 
Ghulam Raza and Tila Mohamad even if he 
never made Ahmad Bakhsh a party to the 
'suit at all. We are therefore of opinion that 
the appeal does not abate as against the 
remaining respondents. 

The two other points wliicl) liave been 
argued in this appeal are the question of 
limitation and the question whether a suit 
lies for the relief wbi6h the plaintiff claims. 
As regards the question of limitation learned 
counsel for the appellant contends that 
Art. 97 applies, whereas learned counsel for 
the respondent contends that Art. c,2 applies 
hut even on the cases on which counsel for 
respondent relies Art. 07 is clearly applicable. 
The two cases which he refers to are 19 cal 
123* and 118 1 C 203.* In the first of these 
cases it was held that either Article 97 or 
Art. C2 applied and in the latter case it was 
laid down that Art, C2 applied if the sale 
was void ab initio and that Art. 97 applied if 
the consideration subsequently fail^. That 
is also the ratio decidendi which has been 
given in the two cases relied upon by counsel 
for the appellant namely 171 I c 923* and 
\ 1 R 1931 Lab 448.* We have no doubt 
that Art. 97 applies and that the cause of 
action arose either from the order of the 

2. (’92) 19 Cal 123 : 18 I A 158 : 6 Bar 91 (PO), 
Hanaman Kamat v. Hanuman Macdur. 

3. ('80) 17 A I R 1930 Biod 12 : 118 I C 203 : 34 
SLR 172, Abdul Babim Fateh Mahomed v. Kodo. 

4 . ('87 ) 24 A I R 1987 All 689 : 171 I C 928 : 1937 
A L J 612. Hans Ram Binsh v. Kiahore Lai. 

5. <’81) IB A I B 1981 Lab 448 : 186 I 0 68 : 18 
Lab 1 ; 32 P L R 457, Cbanan Mai v. Mabsraj. 


District Judge in March 1985 or from the 
subsequent order of this Court in June 1935. 
From either of those dates the suit is with, 
in time. 


As regards the maintainability of the suit 
there are conflicting rulings. The leading 
cases on the subject are, AIR 1932 Lab 401*^ 
and AIR 192C Cal 971,* on the one side, and 
A I R 1938 ALL 593* and A I R 1938 Pat 150* on 
the other. These latter two rulings do not 
appear to have been brought to the notice 
of the trial Court which referred to rulings 
of earlier dates. The Lahore and Calcutta 
view is to the effect that a suit for the re- 
payment of the sale money lies on equitable 
grounds. In the Calcutta case relief was 
actually refused to the plaintiff on the 
ground that there were no equities in his 
favour ns the decree-holder had represented 
the property sold, by inadvertence or per- 
haps by carelessness, to be that of the judg- 
ment. debtor and that in the meantime the 
decree. holder's right to recover from the 
judgment.debtor had become time.barred. 
The Lahore view goes beyond this and 
holds that there is always an implied re- 
presentation by the decree-holder that the 
judgment.debtor has some interest in the 
property which the decree-holder gets up 
for sale and if the judgment-debtor has no 
such interest, then the auction purchaser is 


entitled to recover his purchase money from 
the decree-holder unless there are equities 
against the auction purchaser. The view of 
the Allahabad and the Patna High Courts 
is that the remedy of an auction purchaser 
in cases in which the judgment.debtor bos 
no interest in the property is confined to a 
right to recover bis purchase money under 
o. 21 R. 93, when the sale has been sot aside 
under R. 92, and that apart from that right 
he has no equitable relief by way of suit. 
In this connexion they referred to the fact 
that R. 98, reproduced S. 316 of the Co(^of 
1882 with an important modification. Sec- 
tion 315 of the old Code read as follows : 

When a sale of immovable property is set aside 
under 8. SIO-A, S. 812 orB. SlSorwhenitis found 
that the iudgmont-dabtor had no saleable 
,D the property which purported to bo 
purchaser is for th at rea so n deprived of It. the pi^ 
5."'(’32)T^A I’R 1932 Lah 401 : 188 I 0 47 : 13 
Lab 618 : 33 P L B 649 (PB), Mohar Chsod v. 

^'rS6)‘ it ri R 1926 Cal 971 : 96 I 0 

B iMSA^^atriVi'o'i 1 ILR 
<1988) All 922 : 1988 A L J 968 (FB), Ama* » 

V. Firm Obotolftl Pr^. . jg 

<^88) 25 A I B 1988 Pat 160 ^ ^ 

P L T 80, Pallram v* Lahorla Strai 
operatiTO Bank Ltd. 
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chaser shall be cDtUled to receive back bis purchase 
luouoy from any person to whom the purchasv 
money has been paid. 

The present rule reads as follows : 

When a sale of immov.alIo property is set aside 
under R. 02, the purchaser shall bo entitled to an 
order for the repayment of his purchase money 
against auy person to whom it has been paid. 

The argUQjent of the Allahabad and Patna 
High Courts is to the effect that the Logis. 
lature by removing the additional clause in 
re-enacting the Code in 190S intended to 
deprive tlie auction purchaser of any remedy 
except tliat given by the new rule. The 
argument of the Lahore and Calcutta Courts 
on the other band is that the additional 
clause was removed by the Legislature as 
it was unnecessary in view of the fact that 
the auction purchaser had already another 
remedy by way of equitable relief to be 
sought in a separate suit. Under S.'>, Civil 
1’. C.. the Courts liave jurisdiction to try all 
suits of a civil nature except suits of which 
their cogni^'anco is expressly or impliedly 
haired, and the (luestiou for decision in this 
case is whetlior this suit is impliedly barred 
l>y the provisions of o. 21 , R.on, Civil P. C. 

Wo are of opinion that it is so iiujiliedly 
barred. When tlio Legislature removed thy 
additional clause in re enacting the Code of 
Civil Procedure, they must have done so 
dolihoratoly. There was no other provision 
of statute law under which tlie auction 
['urchascr could recover the sale money when 
ho was ousted by a paramount title and wo 
thiuk that tlie ruasoniiblo inferonco was that 
|the Legislature intended that the rights of 
I the auction purchaser to got a sale set aside 
jwore to be confined within the limits of 
0,21, 11.93. In dealing with the general sub. 
ject of execution provision has been made in 
whicii under certain circumstances suits can 
he brought to establish rights which have 
been denied in execution. No such provi- 
sion has now been made in 0.21 in the cose 
of an auction purchaser who is subsequently 
ousted by a paramount title although he 
liad some remedy under the old Code. To 
grant the relief which the plaintiff nowseeks 
by a separate suit would, in our opinion, 
amount to nothing more than granting him 
a relief which the Legislature meant to deny 
him. The plaintiflf in the present case sued 
solely on the basis of failure of considera- 
tion. At the hearing of this appeal, learned 
counsel did make a suggestion that there 
had been some sorb of misropresentation or 
fraud on tho part of the plaintiflf who was 
well aware at the time he gob the property 
put up to auction that tlie judgment. debtor 


had no interest in it, but that case was not 
set out in the plaint and where fraud is 
alleged it must be specifically pleaded. We 
are, therefore, not prepared to hold that the 
plaintiff has any other cause of action except 
the failure of consideration. Wo accordingly 
dismiss this appeal witli costs. 

<'.X. R.K. Appeal disrnis^ed. 
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Almoni- J. U. and Min Ahmad -T. 

Mt. hiniti Ih'vt — l)cfc'>idant 

Pctilinnei- 


V. 

L. lihola Itam — Phuntif i 

Uespondent. 


Civil Revn. No. 127 oi I'.iJ'.i, Decided on 23rd 
January 1941. from order of Sub-Jud^o, Firs^ 
Ciais, Peshawar, D/. 2Hth October 1939, 

• Civil P. C. (1908). Sch. 2, Para. l_Suit for 
restitution of conjugal rights can be referred to 
arbitration. 

Tho question whether a person .should I e given 1 
decree for restitution of conjugal rights against hi- 
wife is a matter in difTcreuce between the husband 
and wife in suits for restitution of conjugal rights 
and there is nothing in Sch. 2, Civil P. C.. to pre- 
vent a reference of tho whole suit for restitution of 
conjugal rights to arbitration and to a decree being 
pasted in accordance with tho aw.ard : Case fat.- 
referred. [p n C 2; P 45 C 1] 

]ra.ri»- Chand — for Petitioner, 
i'. t.’. Kapur — for Respondent. 


Mir Ahmad J. — Id this case Bhola Ram, 
respondent sued, Mt. Kunti Devi, tlie peti- 
tiouor, for restitution of conjugal rights. 
Tho marriage was not denied but certain 
circumstances were pleaded as a bar to the 
grant of a decree for restitution of conjugal 
rights. The parties appointed R. S, Pandit 
Mool Chand as an arbitrator. Tho arbitrator 
gave his award to tho effect that the plain- 
tiff should bo given a decree subject to cer- 
tain conditions. The trial Judge passed a 
decree in accordance with tho award. Mt. 
Kunti Devi has come up on revision to this 
Court. The learned counsel for tlie peti- 
tioner has raised the point that a suit for 
restitution of conjugal rights could nob bo 
referred to arbitration. lie quoted 37 P R 
1895* (a Division Bencli ruling), a I li I9is 
Lab 367" (a single Judge ruling), a I R 1929 
Lab 177^ (a single Judge ruling), A i R 1929 
Lab 391* (a single Judge ruling) and A I r 


1. CDS} 37 P R 1895. Hira v. Diua. 

2. (‘18) 5 A I R 1918 Lab 857 : 45 I C IC3 : 78 
P L R 1918, Mt. Kaiabatu v. Pralhdial. 

3. (-29) IG A I R 1929 Lab 177 : 118 I C 404 : 30 
P L R GOO. Faiz Ali v. Ashraf Khatuii. 

4 . (-29) IG A I R 1929 Lab 894 : IIG I C 215 • 30 

P L R 122. Mulka v. Sardar. * ^ - iU 
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1933 Lah 532^ (a single Judge ruling). Coun- 
sel for the respondent quoted AIR 1934 
Oudb 494® (a Division Bench ruling). As an 
interesting question of law was involved, 
the case was placed before a Bench of this 
Court. In the case reported in 37 P R 1895* 
the point which really persuaded the Judges 
to set aside the reference was that the 
parties were minors and that the Court bad 
not given a sanction under 0 . 32, r. 7, Civil 
P. C., for reference to arbitration. A gene- 
ral remark was however made that the 
Court was not competent to delegate to the 
arbitrators the question wbetlier or not a 
claim for custody of a wife should be decreed, 
such question, especially when either party 
is a minor, being entirely one for the dis- 
cretion of the Court. Their Lordships 
remarked : 

This >B a fuDCtion ^vhich caunot bo delegatoil to 
arbitrators, and tho present case thcreforo was 
particularly one in which it was not for tho bene- 
tit of the minor that the adjudication of the case 
should be entrusted to a tribunal not subject to 
ordinary rule-s of procedure, and whoso decisions 
arc final. 

The headnoto of the case reported in 
AIR 1918 Lah .357" which was decided by a 
single Judge is to the following effect : 

It is entirely within the discretion of the Court 
to grant or refuse a decree for restitution of conju- 
gal rights but the Court cannot delegate the doci- 
sion of tbe entire suit to arbitrators, although it is 
open to it to refer any particular matter to arbi- 
tration. Whore therefore in a suit for restitution 
of conjugal rights, the Munsif delegated the ontiro 
suit to persons appointed by parties as their arbi- 
trators : 

field that tho Court could not delegate its func- 
tioD to arbitrators and the case should bo tried on 
its merits. 

The discussion is very short and 37 P R 
1895* has been relied upon. In i R 1920 
Lah 177^ the headnoto runs thus : 

In a suit for restitution of conjugal rights tho 
question as to the validity of a marriage can bo 
referred to arbitration. 

The principle enunciated is tho ipso dixit 
of the Judge. A 1 R 1918 Lah 357^ was dis- 
tinguisbed. In A i R 1929 Lab 39i‘ the head- 
note is in the following terms : 

A criminal complaint cannot bo referred to arbi- 
tration and therefore tho award following it cannot 
bo made a rule of a civil Court, The question of 
restitution of conjugal rights cannot bo referred to 
arbitration as that matter must be decided by the 
tho Court itself. 

It was during the inquiry under S.202, 
Criminal P. C., of a criminal complaint 
i nstit uted by the husband against the wife 

5* (’83) 20 A I R 1938 Lah 582 : 144 I C 179 : 34 

^ ^ R 282, Natbu v. Sarnun. 

6. (’84) 21 A I R 1984 Oudh 494 : 152 I C 90 : 10 

^^*‘228 ; 11 O W N 1203, Rup Narain v. Mt. 


that a reference to arbitration was made 
and the reference was set aside, because a 
criminal complaint could not be rMerred to 
arbitration. The other general remark was 
therefore only by way of obiter. The Judge 
who decided A I R 1933 Lah 532® did not give 
his own reasons and depended on 37 p r 
1895* and A I r 1929 Lah 394* in laying down 
that a suit for restitution of conjugal rights 
could nob be referred to arbitration. In AIR 
1934 Oudh 494® the view taken was that a 
suit for restitution of conjugal rights may 
be referred to arbitration but the Judge 
may nob accept the award in the matter of 
the exercise of discretion in granting the 
decree. Tho headnote is to the following 
effect : 


Although it is eotirely witbiu the discretion of 
the civil Court to graut or refuse to graut a decree 
for restitution of conjugal rights, a suitforconjugal 
rights can bo referred to arbitration as such suits 
come within the purview of para. 1, Sob. 2. Tho 
function of tho Court to grant or refuse to grant a 
decree for ro.stitutioo of conjugal rights is not dele- 
gated to arbitrators when such a suit is referred to 
the decision of arbitrators under tho provisions of 
Sch. 2. Tbe Court has ample powers to remit tbe 
award for reconsideration to the arbitrators or to 
refuse to make the award a decree of tbe Court. 
Even if it be deemed that to some extent the dis- 
cretionary powers of the civil Court to grant or 
refuse to grant a decree for restitution of conjugal 
rights have been taken away from it, when such a 
suit is referred to arbitration, in tbe absence of any 
provision to that effect, it comes witbiu the pur- 
view of para. 1, Sch. 2. 

Now para. 1 of Sch. 2, Civil P. C., runs 
thus : 

(1) Where in any suit all the parties interested 
agree that any matter in difference betwoeu them 
shall bo referred to arbitration, they may, at any 
time before judgment is pronounced, apply to tho 
Court for an order of reference. 


There is no restriction in this paragraph 
IS to the matter which can be referred to 
irbitratioD. Every matter in dispute could 
i)e so referred, and the subsequent para- 
graphs lay down tbe procedure which the 
Jourt as a supervising authority has to 
idopt. Under para. 16, the Court has to 
)roceed to pronounce judgment according to 
iho award if the award is not open to any 
if tbe objections laid down in the previous 
)aragi'aph3 of the schedule. The question’ 
vhether a person should be given a deorw 
or restitution of conjugal rights against his 
vife is a matter in difference between the, 
lusband and wife in suits for restitution ofi 
oniucal rights and there seems to be noi 
egal bar in Mb. 2, Civil P. 0., to its boingi 
eferred to arbitration. We have given t^ 
let of tbe rnlings referred to. The learned 
udges of the Lahore High Court have not 
pplied themselves to this aspect of the 
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matter at all. The Judges of the Oudh Court 
have however pointed out that the statute 
does not debar such reference to arbitration. 
Iln our opinion there is nothing in the 
statute to prevent a reference of the whole 
suit for restitution of conjugal rights to 
arbitration and to a decree being passed in 
accordance with the award. We therefore 
bold that the reference in this case is legal. 
There is no ground for interference in the 
decree of the lower Court otherwise. The 
petition is dismissed with costs. 

d.s./R.K. Petition dismissed. 
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Kaln Rani Diyala Earn — Defendant — 

Appellant 


V. 


Mian I'croe Shah Mian liahim Shah, 
Plaintiff and another, Defendant — 

liespondents. 

Api»al8 Nos. 2C/3 and 32/19 of 1939 and Cross- 
objections No. 17 of 1911, Decided on 13th January 
1941, from judf’ment and decree of Senior Sub- 
Judge, Poabawar, Vj. 30th October 1939. 


(a) Deed — Validity — Execution — Document 
not signed by all by whom it purports to be 
executed — Validity — Intention of parties must 
be looked to. 

Where the inteutiou of the parties to a contract 
is that the document fiball not bo complete till it 
is signed by all by whom it purports to have been 
executed the document cannot be taken into consi- 
deration. But if the intention is that tho sigua- 
turus of those who have signed tho document shall 
be enough to perfect tho contract then the docu- 
ment ifl complete and tho contract contained there, 
in can be enforced ; 26 Mad 339 and AIR 1916 
Mad 692, Hel. on ; A 1 R 1921 Nag 66, Approved 
and held obiter. [P 47 q 

(b) Transfer ol Property Act (1882), S. UO — 
Transfer of Property Act not applicable— Hundi 
can be assigned orally independently of Negoti- 
able Instruments Act. 

In provinces whore tho Transfer of Property Act 
does not apply, hundi can bo assigned orally sub- 
to all equities as a cho.so in action indepen- 
dently of the Negotiable Instrument.s Act so as to 
give the assignee .a locus standi to sue thereon : 
A IR 1919 Lah 85 and AIR 1932 Lab 30. lUl. on. 

[P 47 C 2; P 49 C 1] 

(c) Negotiable Instruments Act (1881), Ss. 

69 and 76 (d) — Proper presentment not made to 
maker of hundi at place specified S. 69 dis- 

charges maker unless no damage is shown to 
result — Maker can prove that damage was 
caused to him and that Section 76 (d) cannot be 
availed of — Drawer and drawee of hundi same 
— No question of damage arises. 

Section 69 discharges the maker of a hundi, if a 
proper presentment is not made to him at tho 
place sp^lfied in tho hundi unless S. 76 (d) comes 
in to relieve the holder against the effect of 8. 69 


and if no damage could have occurred by the non- 
presentment. It is open however to the maker to 
prove that damago had been caused to him by the 
non-presentment and that consequently the holder 
is not entitled to take advantage of the provisions 
of S. 76 (d) : AIR 1936 Pesh 202. lid. on ; A I R 
1935 Pesh 132, lief. [P 48 C 1, 2] 

Where tho drawer and the drawee are one and 
the same person, no que.->tion of d.imago to tho 
drawer arises on .account of tho non-prcscntatioii 
on the duo date: A I R 1927 Lih 72, Foil. 

[P 48 C 2] 

Hulani Chand and Ch. I'de Jjhan (in i.'GlS of 
J039) — for Appellant (Kalu Ram). 

Ptr Bahhsh fin 32ll0 of l'/3D)— tor Appellant. 

L. Charanjil Lai /in Crois-Objcclions lYo. J7 of 
19il) — for Objector (L.il Cband). 

Pir Bakhsh and L. Charanjil Lai (%n ‘~‘6l3 of 
1939} — for Respondents (Miuu Feroz Shah 
and Lai Chand, respectively). 

llukam Chand ayid Ch. Vde Bhan and L. Cha. 
ranjit Lai (in 32119 of 1939) — for Kepon- 
dents (Kalu Ram and Lai Chaud, respee' lively). 

Ptr Bahhsh fin Cross-Objections No.l? of 1011 } 
— for Respondent (Mian Fero.-. Shah). 

Mir Ahmad J. — This is tbo third time 
that this uDfoi'tunato case has come up to 
this Court. This suit was instituted by K.B. 
Mian Feroz Shah against Kalu Ram and 
Lai Chand on the basis of hundis. Ho asked 
for a decree for Rs. 13,859 consisting of Rs. 
10,800 principal, ns. 3039 interest, and Rs. 20 
on account of expenses of notices issued to 
tho defendants. The plaint was far from 
clear as to whether the plaintifl’ wanted a 
decree against a firm or against two indivi- 
duals. Apparently the suit was instituted 
against the two individuals, but in tho head- 
ing they wore referred as Kalu Ram and 
Lai Chand through Kalu Ram. The Sub- 
Judge, Mardan, passed a decree for Rs. 13,859 
against the firm, Kalu Ram Lai Chand. .\n 
appeal was presented to this Court and it 
was iwinted out that tlie plaint did not 
justify tho iwssing of the decree against the 
firm. Counsel for tho plaintiff however in- 
sisted tliat ho wanted a decree against tho 
firm. The case was remanded by this Court 
and permission was given to the plaintiff to 
amend the plaint. Tlie amended plaint was 
more confused. In the heading the defen- 
dants wore mentioned as Kalu Ram and Lai 
Chand, members of tho timber firm known 
as Kalu Ram Lai Chand. In the plaint it- 
self, tho two defendants were referred to as 
the owners of tlie firm known as Kalu Ram 
Lai Chand. It was mentioned that tlie hun- 
dis were signed by Kalu Ram Lai Chand 
jier Kalu Ram. Kventually, the decree was 
asked for against the two individuals Kalu 
Ram and Lai Chand and it was suggested 
that in case Lai Chand be not held liable 
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a decree bo given against Kalu Ram only. 
Interest vpas also claimed at Re. i per cent, 
per mensem from the date of the institution 
of the suit till reali;^ation. The senior Sub- 
Judge, Peshawar, who heard the suit after 
amendment, held that the amendment had 
not been carried out as directed by the 
Court of Judicial Commissioner and that 
the amendment was made after time. He 
therefore rejected the plaint. 

An appeal was preferred to this Court 
against this order. A Bench of this Court 
held that the amendment did not purport 
to convert the suit to one against the firm. 
It was observed however that this did not 
necessarily mean that the plaint should bo 
rejected. It was found that the plaintifT 
could continue with his original plaint which 
was against the two individuals Kalu Ram 
and Lai Chand. The case was consequently 
remanded for decision of the suit as presented 
in the original plaint. The following issues 
were then tried : 

Were the buoclis of an aggregate value of 
Rs. 13,200 executed ly defendant in favour of 
plaintiff on 2Gth September 1928 ? 

2. Were logs delivered to defendant ? 

3. Were tbo bundis in dispute sold to the Peoples 
Bank by tho plaintiff ? 

A. If issue 3 is decided in tbe affirmative, wbat 
Is the legal effect ? 

5. Were tbo bundis in question presented for pay. 
incnt by tho Peoples Bank ? 

r>. To what interest, if any, is plaintiff entitled ? 

7. Is plaintiff entitled to costs of notice ? 

8. If so, has plaintiff any cause of action against 
Lai Chand ? 

9. Is the suit within time agaiost Lai Chand ? 

10. Can tbe suit not Ho against Lai Chand ? 

JOvideiico was recorded. Tho trial Judge 
held that Kalu Ram had signed the bundis 
and that it amounted to a completed con- 
tract. He therefore decided issue l in favour 
of the plaintiff. His decision on issue 2 was 
that logs were actually received by tho 
defendants. Ho took issues 3 and 4 together. 
He was of the opinion that tho hiindis were 
given to the Peoples Bank of Northern India 
for collection and that the Peoples Bank of 
Northern India h.aving returned tho bundis 
to the plaintiff tbe latter was entitled to sue 
on them. On issue o ho found that tho 
hundis were duly presented. With respect 
to issues G and 7, he was of the view that 
tbe plaintiff was entitled to interest at 
Re. 1 per cent, per mensem from 2Cth Septem- 
ber 1928 up to the date of the suit. He dis- 
allowed Ra. 20 which was claimed on account 
of cost of notices sent to the defendants. Ho 
dealt with issues 8, 9 and 10 together. He 
found that Lai Chand was not bound to pay 


the sum due under the hundis. In the result 
ho passed a decree (or Rs. 18,889 against 
Kalu Ram only with proportionate costs 
and allowed 6 per cent, per annum interest 
from tbe date of the institution of the suit 
till realization of the amount decreed. He 
did not pass any order as to costs of Lai 
Chand. 


Kalu Ram has come up on appeal to this 
Court against this decree. K. B. Mian Feroz 
Shah has also filed an appeal. He has asked 
that Lai Chand should be made responsible 
for the decretal amount jointly with Kalu 
Ram, that Rs. 20 should be given to him as cost 
of notices, and that future interest should 
also be awarded to him at the rate of l per 
cent, per mensem. Lai Chand has presented 
cross-objections asking that he should be 
given costs of the suit. This judgment will 
cover all three cases. Wo will deal with tho 
case of Kalu Ram first. The learned counsel 
for the appellant pointed out that the hundis 
purport to have been executed by Kalu Ram 
and Lai Chand and that they were signed 
by Kalu Ram only. He argued that in tbe 
circumstances they were incomplete doou- 


ments and that the suit could not be based 
on them. In support of this allegation he 
quoted 26 Mad 389,* 39 Mad 597* and 64 I C 
72G.* In 25 Mad 889* a hypothecation bond 
was drawn up and was intended to be signed 
by the whole family. It was, however, 
signed by tbe eldest brotheronly. Bbosbyam 
Ayyangar J., held (Benson J. concurring) that 
tbe document was incomplete and that the 
suit did not lie even against tbo signatory. 
Tho following passage is quoted from tbe 
ruling to show the reasons for tho Judge's 
coming to this conclusion : 

Rut, in my opinion, the appellant's contention 
that Ex. J was intended both by the plaintiff and 
defendant 1 to bo executed by all tho members of 
tbo family, and that It was not intended that 
defendant 1 alone, by aigniog it, was to bind 
self, or, in bis capacity as managing member, bind 
tbo whole family, it well founded. When a docu- 
ment is intended to bo executed by several persons, 
but is executed only by some of them, tbe question 
whether it takes effect as against those who have 
9xocutod it, notwithstanding that the rest have 
declined to join in tho execution of tho document, 
rests upon tho intention of tho p-arties. Withouti 
laying down as a gonerni proposition that wbooovor 
in Instrument is drawn up, making every momwr 
Df an undivided Hindu family party to ^ 
it will not Uko any effect if one or more of th^ ao 
not join tbe rest in executing it, I eni clear y 

I. (’02) 26 Mad 889:12 MLJ 17. SivaKimi Ohetly 

R Mad 622 : 80 I 0 713: 89 Mad 
697:29 MLJ291. Nethiri Menon v Oe^^anNaU 
i. (’21) 8 A I B 1921 Nag 66 : 64 1 0 720. »» 
ohaodra v« Bapurao. 
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opinioD, that under the circumstances of the pro* 
sent case, the ouly reasonable inforoDce to be drawn 
as to the intention of the plaintiff and of defen- 
dant 1 when bo executed Ex. J is that it was to 
take effect only on defendant 3 and Pothu Chettl 
also joining in its execution. 

In 39 Mad .597^ the question was whether 
a mortgage deed drawn up on behalf of a 
l)Ody of charitable trustees but signed by 
the majority was binding on them all. In 
the judgment of the Division Bench the 
following passage occurs : 

As to the Orst point, the law is well settled and 
clearly understood both in this country and in 
England. The majority of a body of charitable 

trustees cau legally bind the whole body 

. . . but if a document is drawn up in the name of 
all and it is the intention of the parties that all 
should execute it, it will bo incomplete and inoper- 
ative till all have done so : «e 25 Mad 3891 and 
r^-itcb V. Wedlake.^ It is a question of fact as to 
what was the intention of the p.irties .... 

Coming to the merits, their LordshiiJs of 
the Madras High Court disagreed with the 
finding of the lower Court that it was tho 
intention that all the trustees should sign 
tho document and held that all the trustees 
wore bound by the deed. The case reported 
in <4 1 c 72 g’ is a decision of a single Judge 
of tlie Nagpur High Court on an application 
for revision. Tho Judge reiterated the i)rin. 
ciples laid down in 25 Mad 889.* He hold 
that the document before him having not 
l>eon signed by all tho persons on whose 
behalf it was drawn up, was incomplete. 
But he considered it unjust to dismiss the 
suit. Tl)o observations mado by tho Judge 
are tlierofore in tlio nature of obiter dicta. 

It will be observed from what has been 
•avid above that it has to be found out in 
every caw as to what was the intention of 
tho parties. If the intention was that the 
document shall not be complete till it is 
signed by all by whom it purports to have 
been executed then the document cannot be 
taken into consideration. But if the intention 
is that the signatures of those who have 
signed the document shall be enough to 
perfect the contract then the document was 
complete and the contract contained therein 
could be enforced. There is no evidence 
whatsoever that Lai Cband took any active 
interest in the transaction of buying logs 
which ended in the drawing up of the hundis. 
In the later stages of this case some servants 
of the plaintiff have said that Lai Chand was 
present when the measurements of tho logs 
had been taken, but no one has said that he 
was present when the hundis were being 
signed by Kalu Ram. Kalu Ram and Lai 


4. (1840)11 A 45 E 969 : 3 Pi D 
Q B 201 : 52 R R 562. 
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Ch.and being Ijrother.s and owners of a firm 
most probably Kalu Ram intended to sign on 
behalf of bis brother also but there isnotbingf 
to indicate that there was an intention that 
fjal Chand should also sign the documents. 
We therefore find that the hundis are 
completed aud they can form tlio basis of* 
a suit. 

The next point urged was that the huudis 
having been assigned to tho Peoples Bank 
of Northern India beaiino the property of 
the Bank, and that the suit by K. B. Mian 
heroz Shab on the strength of those hundis 
was incompetent in tiie absence of a re- 
endorsement in his favour. The evidence 
on the record clearly shows that tlio hundis 
were sold to the bank. The plaintiff and the 
hank bad liean sending notices to the defen- 
dants asking them to pay the money to the 
bank and threatening that the bank will 
charge them interest and bring a suit against 
them, if they did not pay : vide pp. 5S and 
59 of paper book No. I. The entries in the 
account books of the plaintiff witli respect 
to these hundis also show that they ha<l 
lieen sold and the money was refunded to 
tho hank when fourteen out of the seven- 
teen hundis (it will bo remembered that 
three hundis were honoured) were returned 
by tlio hank to the plaintiff ; vide p. 47 of 
paper book No. 3 and pp. 54 and so of tho 
paper book No. i. .All this clearly indicates 
that the huudis wore discounted and were 
not given for collection. The lower Court 
was therefore wrong in thinking that tho 
hundis were handed over to the bank for 
collection only. Tho que.stion is whether the 
return of tho hundis by the bank to the 
plaintiff made tho hundis the property of 
the plaintiff and entitled him to sue for tlie 
amount doe on them. Section 130, T. P, Act, 
enjoins that the transfer of an actionable 
claim should be in writing. The Transfer of 
Property Act does not apply to the Punjab 
and N.-W. F. P. It follows that in provinces 
where the Transfer of Property Act does^ 
not apply a hundi could be assigned orallyl 
subject to all equities as a chose in action 
independently of the Negotiable Instru- 
ments Act. If any authority be needed for 
this proposition, we will quote the headnote 
of the judgment of the Division Bench of 
the Punjab Chief Court reported in oi i c 
250’' which is as follows : 


Ad endorsement is not tho only mode by which 
^nogotiablo Instrament may be transferred. It 


5. (*19) 6 A I R 1919 I^iih 85 : 
1919, Pftnna Lai r. Uargopal. 
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may bo assigned otherwise, and the assignee can 
Buo in his own name, the only difioreoce being that 
an assignee has only the right, title and interest of 
the assignor, while an endorsee has all the rights 
of a bolder in due course. 

An assignment need not necessarily bo in writ- 
ing and may be oral. 

Where it was found that the plaintiff was the 
real beneficiary under a hundi to whom the money 
was to be ultimately paid, that be was the holder 
of the hundi and that the nominal endorseo did 
not claim any interest adverse to him : 

Held that it must be presumed that there was 
an oral assignment of the hundi in favour of the 
plaintiff and that he bad a right to sue upon it. 

The same view was taken by a single 
Judge of the Lahore High Court in A I R 
1932 Lah SO.® We do not find any substance 
in this argument also and hold that the 
plaintiff has a locus standi to sue. Counsel 
has next pointed out that only 8 hundis 
were actually protested by the Notary Pub- 
lic, Lahore. He urged that the other six 
hundis were not properly presented and 
protested, and that the suit could not there- 
fore be based on thhm. He quoted s. 64, 
Negotiable Instruments Act, which runs 
thus : 

Promissory notes, bills of oxchange and cheques 
must be presented for payment to the maker, ac- 
ceptor, or drawee thereof respectively, by or on be- 
half of the holder, as hereinafter provided. In 
default of such presentment the other parties there- 
to are not liable thereon to such holder. 

He also quoted a judgment of the bench of 
this Court which is reported in A I R 1935 
pesh 132.^ It was laid down in this judg- 
ment that a suit cannot be based on a pro- 
note which had not been properly presented. 
Counsel for the plaintiff-respondent has, 
however, referred to A I R 1936 Pesh 202® 
in which it was hold by a bench of this 
Court that presentment of a document was 
not necessary and the instrument was dis- 
honoured on the duo date as against the 
drawer, if the drawer could not suffer 
damage from the want of such presentment. 
The Bench had relied on S. 76 (d). Nego- 
tiable Instruments Act, in coming to this 
conclusion. The headnote of this case is as 
follows : 

Section 69 discharges the maker of a pronote it 
a proper presentment is not made to him at the 
placo specified in the pronoto unless S. 76 (d) 
comes in to relieve the holder against the effect of 
8. 60 and if no damage conld have occurred by the 
non-presentment. It is open, however, totha maker 
to prove that damage bad been caused to him by 
the non-presentment and that conseqnently the 

6. (’32) 19 A I R 1982 Lah 30 : 134 I C 121 : 83 

P L B 120, Lacbaram v. Hemraj. 

7. (’86) 22 A I R 1936 Posh 182 : 168 I C 89, Shot 

Mohammad Khan v. Ahmad Onl. 

8. (’86) 23 A I R 1986 Pesh 202 : 166 I C 676. 

Atian Singh v. Mahomed Yakub. 


bolder is not entitled to take advantage of thoi' 
provisions of S. 76 (d). 

We are of opinion that AIR 1986 Pesh 
202® is applicable and S. 76 (d) comes into 
play. The fact that the drawer and the 
drawee are the same makes it obvious that 
the drawer could not suffer any damage on 
account of non-presentment. If any autho- 
rity be needed on this point we will quote 
the Division Bench ruling of the Lahore 
High Court reported in A i R 1927 Lah 72.® 
Its headnote is in the following terms : 

Under the provisions of S. 76, cl. (d) the presen- 
tation on the exact date of the maturity of the 
hundi is not necessary when the drawer and the 
drawee are one and the same person as in saoh a 
case no question of damage arisea on account of 
the non-presentation on the due date. 

The presentation of these hundis was 
therefore not necessary and the question of 
non-presentment does not arise at all. Coun- 
sel then took up the question of interest. 
He referred to s. 80, Negotiable Instruments 
Act, and said that interest could not be 
granted at more than 6 per cent, per annum. 

Section 80 runs thus : 

When no rate of interest is specified in the 
instrument, Interest on the amount due thereon 
shall notwithstanding any agreement relating to 
interest between any parties to the inetroment, be 
calculated at the rate of 6 pot cent, per annum 
from the date at which the same ought to have 
been paid by the party charged until tender or 
realization of the amount doe thereon or until 
such date after the institution of a suit to recover 
such amount as the Court directs. 

No interesfc was specified in the hundis 


suit. It is said that a contemporaneous 
loument (described as zanbadal) was exe- 
ted by Kalu Ram in which it was stipu- 
ied that interest at l per cent, per mensem 
Duld be paid if the hundis were not honour- 
on due date. But it cannot help the 
lintiff, for, according to S. 80, Negotiable 
struments Act. a Court cannot allow more 
an 6 per cent, per annum interest when 
creeing a claim based on a negotiable 
jtrument in which interest is nob speci- 
d notwithstanding the fact that there is 
oparate agreement as regards the interest 
be paid. The trial Judge was therefore 
ong in allowing 1 per cent, per mensem 
leresb to the plaintiff. A faint attempt 
,9 made to show that the logs were not 
ioived by the defendants. We are not pre- 
red to beUeve that Kalu E^m not 
«ive the logs for which h? 
ndis. He kept quiet and did 
y protest when notiMS Nay^ 

, plaintiff and by the Peoples N^« 
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the sum of Bs. 2400 was paid id response to 
the notices without any remonstrance. We 
do not propose therefore to discuss this 
point at length. It is void of all force. 

These were the jKjints which were raised 
by counsel for Kalu Ram. The result of our 
decision on them is that we accept the np. 
peal of Kalu Ram to this extent that wo 
reduce the interest allowed to the plaintit! 
on the principal sum up to the date of insti. 
tution from 12 per cent, per annum to G per 
cent, per annum. In other words, tlie decree 
shall now be for Rupees lO.SOO principal and 
Rs. 1519 S-O interest totalling Bs. 12,3i9.m.0. 
The appellant shall get his costs on Rupees 
I6l9.ft.0 in this Court and the plaintitf shall 
get Ilia costs in the lower Court on Rupees 
12,319. S-O. Turning to tlio appeal of the 
plaintiff we 6nd ourselves in agreement 
with the trial Judge that the plaintiff has 
not proved that Lai Chand was liable for 
the amount due on the hundis. Lai Chand 
had not signed the hundis. There is nothing 
to show that he was a contracting party. 
The suit is not against the firm or joint 
family. Consequently by no stretch of rea- 
soning could Lai Chand bo made responsible 
for the amount due. There is again no ovi- 
dence to show that Rs. 20 were paid as fee 
for notices. The trial Judge has correctly 
disallowed this item also. Lastly the claim 
to future interest at i per cent, per mensem 
cannot be allowed because S. 80 , Negotiable 
Instruments Act, is against it. Tlio appeal 
of the plaintiff is consequently dismissed 
with costs. Pleader's foe Rs. 150. Lai Chand 
pleaded that he wa.s not liound to pay tlie 
money. He succeeded. Wo do not under- 
stand why ho was not given his costs. It is 
an accepted principle of law that costa shall 
follow the event. We. therefore, accept the 
cross. objections of Lai Chand and direct 
that he should have his costs in the trial 

Court. Ho shall also have his costs in this 
Court. 


g.n./r.k. 


Order accordingly. 
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Qazi Abdul Qayum Khan — Appellant 

V. 

Mt. Turi d/o Bhai Nirmal Singh ant 
another — liespondents 
Civil Appeal No. 166/89 of 1940. Decided on 17t] 
February 1941, against order of Addl. Judge 
Peshawar, !>/. 24th May 1940. * 

(a) Transfer of Property Act (1882), S 70 - 
Scope _ Superstructure built on mortgage, 
site 18 accession available to mortgagee 
1941 W/7 


The superstructure, the newly built house ou 
the mortgaged site is an accession to the mort- 
gaged property within the meaning of S. 70 of the 
Act; and it i.s ns much available to the mortgagee 
as the site : (’SI) 18 A I R 1931 All 277 (F B) and 
(■30) 20 A I R 1938 Lah 771, Foil. [P J.0 0 2) 

(b) Transier ol Property Act (1882), Ss. 56 
and 81— Ss. 56 and 81 do not apply to N.-W. F. 
Province but their principles are applicable as 
principles of equity, justice and good conscience. 

Sections 56 and bl of the Act do not apply to 
N.-\V . F. rroviiK-e but th. ir principles are appli- 
cable as principles ..f equity, justice and good 
conscience. [|j 5 j q jj 

Equity demands that the mortgagee should not 
bo permitted to uii«iually distribute the mortgage 
money on two diflerent properties and to release 
one lightly and burden the other more th;in it 
normally should bo. A pro ritu £L:ire should be 
recovered from the property which has ).ecD pro- 
ceeded against if the mortgagee h.t-; released dootber 
property which was also liable for the se- urity. 

m t*’ ''■1 ^ 2) 

T wo properties A and If were mortgaged f Rs. 

2400 on Llth April 1933. On 3rd February 1938 
the mortgagee received Rs. 1190 and relc.i^ed pro’ 
porty B from the incumbrance. After this ihi- 
mortgagee lirought a suit for recovery of principal 
of Rs, 1210 and interest of Rs. 852 up to 3rfl 
F obruary 1938 the date of release of property B and 
asked for a decree against the pro£)orty .4 only : 

Held that so far as the priocip.al was concerned 
It should have been equally distributed amongst 
the proi«rtioB A and B and the mortgagee was 
bound to recover Rs. 1200 from the property B. 
The mortgagee had only recovcre<l Rs. 1 lUO. A sum 
of Rs. 10 thoreforu was released so far as principal 
was concerned. Out of the interest of Rs. 852 the 
amount of Rs. 426. half of the total interest, was 
a burden on the property B. Hence the mortgagee 
was not entitled to recover from property A Rs 4->6 
and Rs. 10 : (■26) 13 A I R 192G Bom 81: 34 ' a"]! 
606; (’27) 14 A I R 1927 Cal 195; 31 Mad 333 and 
( 18) 6 A I K 1918 Mad 1030 (F B), lUf. 

. C 2; P 52 C H 

Ij, Charaujit Lai — for Appellant. 

AchraJ IlajH Tandan — for Kespondont 1. 

Mip Ahmad J. — llohd. Yaejub posses- 
sod two properties which may for convo- 
nionce sake bo called properties 'a' and 'b' 
Property 'a' was mortgaged by Mobd. Yaqub 
to 8 ant Singh for Rs. 1200 on 2lst December 
1926. Abdul Qayum stood surety for the 
payment of the sum. On lith April 1933 
Mobd. Yaqub executed a mortgage deed in 
favour of Mt. Turi who is the sister of the 
wife of Sant Singh. He mortgaged both pro- 
parties A' and *B’ for Rs. 2400. There is no 
reference to Sant Singh's mortgage in this 
document: Rs.700 were paid before the Sub- 
J^gistrar. As to the balance, it was stated 
that the amount would bo paid to the mort- 
gagor after 15 days and u receipt given for 
it. The mortgagor kept possession and agreed 
to pay rent. On 20tb May i933 a receipt was 
written by Sant Singh in favour of Mobd 
Yaqub acknowledging the receipt of Rs 1200 
due to him on the footing of the mortgage 
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dated 2l9fc December 1926. On 22nd May 
1933, property 'a' was sold by Mobd. Yaqnb 
to Abdul Qayum for Rs. 2000. Sant Singh’s 
name appears as a witness to the document. 
The mortgage in favour of Mt. Turi was not 
mentioned in the deed. On I2th August 1933, 
Mohd. Yaqub executed a tacking mortgage 
for Bs. 200 in favour of Mt. Turi. The amount 
wag recovered as follows : Rs. 72 rent, Rs. 50 
paid in cash, Rs. 78 paid before the sub- 
registrar. On 23rd February 1931 another 
tacking mortgage for Rs. 200 was executed 
by Mohd. Yaqub in favour of Mt. Turi. The 
amount was recovered as follows • Rs. 120 
rent, Rs. 50 paid in cash, Rs. 30 paid before 
the sub-registrar. In 1935 there was a 6re 
in the locality and both the properties were 
burnt down. Abdul Qayum built a house 
on the site of the burnt property ‘a’. On 24th 
January 1938 the site of property “b” was 
sold by Mohd. Yaqub to one Ilaji Gul for 
Rs. 1700. The amount was paid as under : 
Paid to Mt. Turi Rs. 1190. Earnest money 
Rs. 200 . Paid to Sant Singh on account of a 
bond Rs. 215. Paid in cash before the sub- 
registrar Rs. 60. Cash for expenses Rs. 35. 
Mt. Turi has brought this suit for recovery 
of Rs. 1210 principal and Rs. 11.52 rent. She 
has asked for a decree against the newly 
built house of ;\bdul Qayum which was 
constructed on the burnt site of property 
■‘a.’’ She has not included the tacking raort- 
gages in her claim. Mohd. Yaqub pleaded that 
only Rs. 700 wore paid to him that the re- 
maining amount of the mortgage money was 
fictitious and that ho had paid what was due 
from him. Abdul Qayum put up several 
legal defences. The following issues were 
framed : 

1. Did defendant 1 receive only Rs. 700 by way 
of consideration on tbo mortgage dated IBlh 
April 1033 whose execution ho admits? And has 
he repaid this amount with interest, tbo total 
.imount repaid being Rs. 1190 ? 

2. Is the plaintiff estopped by her conduct from 
claiming the amount in suitagaiost the mortgaged 
property ? 

3. Has tbo plaintiff, by rolinquisbingthosecurity 
on property B in the plaint, rolinqnisbed her 
security on property A also ? 

4. Has defendant 2 robnilt the house after its 
destruction by fire; it so at what exponso, and with 
what effect on the soit ? 

6. To what amount is the plaintiB entitled on 
account of capital and interest ? 

The trialJudge found that Abdul Qayum 
has spent Rs. 2000 in building tbo honse. 
The Judge gave all the issues against the 
defendants and granted the plaintiff a decree 
for Rs. 1210 principal and Rs. 662 interest np 
to Srd February 1988 when she received 
Rs. 1190 from property “b” and Rs. 168 lO.O 


interest for the period subsequent to that 
date. In other words he granted her a decree 
under o. 34, R. 4, Civil P. C., for a total sum 
of Rs. 2215.10-0. He allowed her proportio- 
nate costs and future interest at 6 per cent, 
per annum. An appeal was preferred by 
Abdul Qayum against this order to the Dis- 
trict Court. The additional Judge agreed with 
the findings of the trial Judge and dismissed 
the appeal. Abdul Qayum has come up on 
further appeal to this Court. 

We do not propose to disturb the con- 
current findings of the two Courts below on 


issue 1 . We also find the decision on issue 2 
to be correct. There is nothing to show how 
the plaintiff is estopped from suing for the 
mortgage money. As regards issue 4, we 
agree with the Courts below that the appel-. 
lant spent Rs. 2000 on the bouse, that the] 
superstructure is an accession to the mort- 
gaged property within the meaning of S. 70, 
T. P. Act, and that it is as much available 
to the mortgagee as the site. If any autho- 
rity be needed for this proposition, we would 
quote the Full Bench ruling of the Allaba- 
bad High Court reported in A I R IMI ALL 
277* and a Division Bench ruling of the 
Lahore High Court reported in A I R 1933 
Lah 771.^ The only issue which remains for 
discussion is issue 8. Learned counsel for 
the appellant has urged that the plaintiff 
could not release property "b" by accepting 
Rs. 1190 and let the burden of the remaining 
principal and interest fall on property A. 
lie quoted S 3 . 50 and 81, T. P. Act. Ho urged 
that the principles underlying these two 
sections should bo applied to this case, and 
as the plaintiff could recover Rs. 1700 from 
property "D” the difference between BS. 1700 
and Rs. 1190 should be remitted in the pre- 
sent case and should not be made a burden 
on the bouse in dispute. Sections 60 and 81, 
T. P. Act, run thus: . 

56. If the owner of two or more propertfoa mo^ 
gages them to one person and then sells one ox 
more of the proportiea to another person, the ba^t 
[8, in the absence of a cooti^t to 
ontitlod to have the fg 

the property or properties not sold to t**®*"/*!, 
the same will extend, but not bo as to P« 
tbo rights of the mortgagee or ^ 

under him or of any other porwn w**® 

^deration acquired an interest in any P 

‘”si“n th» owner o( two “ 

;agoB them to one person and ®d, the 

Irmoro of the p ropertloe to an o^er_p^5i__ 

Ram Chandar. , jq t n 101 •’ 

5. (*33) 20 A I B 1993 Lfth 771 ; 149 I 

Lah 749: 86 P L B 680 . AmarBIngh t. Bbag . 
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eubseqaent mortgagee is, Id the absence of a cod. 
tract to the cootrarj, entitlod to have the prior 
iDortgage-debt satisfied out of the property or pro- 
perties not mortgaged to him, so far as the same 
will eztCDd but not so as to prejudice the rights of 
the prior mortgagee or of any other pereoo who has 
for coDsideratiou acquired an interest in :iny of the 
properties. 

These sections do not apply to tho 
N..W. F. Province but their principles are 
applicable os principles ol equity, justice 
land good conscience. We will first state the 
views on this point of the Courts function- 
ing in the Provinces where the Transfer of 
Property Act applies. The headnote of the 
ruling of a Division Bench of tho Bombay 
High Court reported in a i Ti 192G Bom 31* 
is to the following effect : 

A mortgagor who is only an owner of a part of 
the equity of redemption of mortgaged properties 
i:s ODtitlod to redeem that portion on paying a pro- 
portion of the amount of the mortgage money 
when the mortgagee has acted in such a way as to 
release a portion of tho property from the mortgage 
deed. It makca no difierence that such a case is 
not contemplated by any of tho provisions of tho 
Transfer of Property Act. Tho Act is not exhaus- 
tive and the High Court as a Court of equity is 
eotltled to administer the principles of equity as 
laid down in decided cases which are not distinctly 
prohibited by etatute. 

It will be observed that two principles 
have been enunciated, firstly, that the Trans- 
fer of Property Act is not exhaustive and 
tho High Court as a Court of equity can 
administer the principles of equity oven in 
tho Provinces where tho Transfer of Pro- 
perty Act applies, provided they do not 
conflict with the statute ; and secondly that 
whore the mortgagee has released a portion 
of the pro^rty the mortgagor owning tho 
other portion lias a right of paying a pro- 
|>ortionate amount in order to redeem it. 
The same view has been taken by the Divi- 
sion Bench of the Allahabad High Court in 
34 ALL COG.* The headnote is to the follow- 
ing effect ; 

Held that a first mortg.igeo cannot bo allowed to 
coleaso part of tho mortgaged property for less than 
its due proportion of tho mortgage money and then 
claim a decw against the mortgagor and a puisne 
mortgagee for tho recovery of the whole of the 
tolanco of tho mortgage money out of the romain- 
dor too property. 

The Calcutta High Court has in Division 
Bench ruling reported in A I n 1927 Cal 195 ® 
laid down the following dictum : 

Mortgagee after relinquishing his claim on a 
iwrtlon of tho jno_rtgag^_ property cannot throw 

3. {'20) IS A I R 1926 Bom 81 : 91 I C 978” ^27 
Bom L It 1449, Maya Shankar MuUhankar v. 
Burjorji MerwanjL 

4 . ('12) 84 All 600 : 16 I C 401 : 10 A L J 211 

Jugal Kifihore 8ahu v. Rodar Nath. ' 

^ ^ ^ 93 I 0 604,Mukta- 

kdshi Pa) V. Kamani Mohan. 


tha whole burden of tho mortgaged debt ou tho 
remainder of tho property. 

Tho Madras High Court has in 31 Mad 
333 accepted tho same proposition and has 
laid down that 

where the mortgageo voluntarily releasee a portion 
of the mortgaged property from the liability to 
satisfy the mortgage debt, bo can recover from the 
other portion of such property fiubso/jueutly niort. 
gaged or sold to a third i>erson only a rateable 
share of the mortgage dolt. 

But it has so liapponod tliat the Madras 
High Court has in a later Full Bench ruling 
reported as 40 Mad 9G6^ disagreed with this 
view. They decided tho case strictly in ac- 
cordance with the provisions of tho Trans- 
fer of Property Act and s. 8-2 of tliat Act 
persuaded them to come to this conclusion. 
We may note that tho Calcutta High Court 
has in tho ruling referred to above, a i u 
1927 Cal 195® disagreed with this later view 
of tho Full Bench of the Madra.s High Court. 
This being the state of law in the provinces 
whore tho Transfer of Property Act applies, 
wo have now to decide as to what should 
bo tho rule in the N..W. F. Province where 
the Transfer of Property Act is not appli. 
cable. We think equity demands that the 
mortgagee should not be permitted to un- 
equally distribute the mortgage money on 
two different properties and to release one 
lightly and burden the other more than it 
normally should bo. The Madras High Court 
has in 31 Mad 333® laid down that a pro rata 
share should be recovered from tho property 
which has boon proceeded against if the 
mortgagee hits released another property 
which was also liable for the security. Ap., 
plying this principle to tho present case it,' 
appears to us that the values of tho two pro. 
perties were equal and so far as the princi 
pal is concerned it should have been equally 
distributed amongst them. Mt. Turi was 
therefore bound to recover Rs. 1200 from 
property B. She has only recovered Rs. 
1190. A sum of Rs. 10 therefore was released' 
so far as the principal was concerned. Ac- 
cording to the finding of the trial Judge the 
interest due on tho date on which tlie pro- 
perty “b’’ was released was Rs. 852. Again 
dividing it equally between the two proper, 
ties we find that the amount of interest 
which should have been a burddn on pro. 
perty "b” was Rs. 42G. We think that this 
sum of Rs. 42G and Rs. 10 out of tho princi-' 
iM (total Rs. 436) the plaintiff is not entitled' 

6. (’09) 31 Mad 833, Ponnusami Mudaliar v Sri 
uivaaa Naickon. 

BAIR 1918 Mad 1030 : 42 I C 352 • 40 
Mad 9G8 : 89 M L J 2,i ,p 3 ,, p„„ 

V. Ramau Obottiar. 
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to recover from property “a/* We therefore 
disagree with the lower Courts on issue 3 
and accepting the appeal modify the decree 
by reducing the decretal amount to Rupees 
1779.10.0. The order as to future interest at 
G per cent, per annum shall stand. The 
plantiff shall have her costs on Rs. 1779 10.0 
in the trial Court. The parties shall bear 
their own costs in the lower appellate Court 
and also in this Court. 

N.K./r k. Appeal partly allou^ed. 
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Almond J. C. and Mir Ahmad J. 

Peshawari Lal Channa Shah — 

Defendant — Appellant. 

V. 

Dharam Chand Channa Shah and 
another t Defendants and another. 

Plaintiff — Respondents. 

Civil Appeals Nos. 12n/40, 127/47, 105/30 and 
287/103 ol 1940. Decided ou 28th January 1941, 
from order anti dccrco of Dist. JaJge, Peshawar, 
D/. 4th March 1940. 

(a) Pre-emption — Question whether purchase 
by pre-empior is benami has no bearing — Pre- 
emptor with requisite qualiiications producing 
money— Court must grant decree. 

Id the caso of a claim for jire.omption tho ques- 
tinn whothor the purchase hy the pro emptor is 
benami i^^an ina(1mis5h>lo notion. If the pre^emptor 
produces money and has the requisite qualifica« 
tiorm for pre-empting, the Court has no cause for 
going into bis l)Ona bdos or to trace tho origin 
of the money which ho has offered to pay. The 
basic principle is that after all tho statutory right 
to proempt depends on certain qualificatioDS and 
tho production of monoy, and when tho^o require* 
ments are met with nothing else remains but to 
grant a decree : 11 I C 708, Foil. [P 53 C l] 

(b) Pre-emption — Price paid by vendee — Proof 
of — Fact that bulk of amount was paid before 
sub-registrar is best evidence — Court need not 
determine market value by other evidence. 

In a claim for pre emption whero the vendee 
establishes that the bulk of tho amount stated in 
tho sale deed was paid before tho sub.registrar, it is 
the best evidence of what has bcon paid. It is not 
then noceseary (or tho Court to dotcrmiiio the 
market price of tho property sought to bo pre- 
empted by other evidonco : (*36) 23 AIR 1936 Posh 
12 and 75 I C 271, liel. on. [P 53 0 1) 

Sardar Rnja Singh (in No$. J2Gl 46 and 227147): 
L. Charanjii Lal (in No. 20SI30) — for 
Appellant (Peshawari Lal and Gopi Chand 
Singh, rospectivoly). 

L. Charanjii Lal and Abdul Latif Khan (in 
Nos, 226146 and 227147) — for Respondents 9 
and 8 (Gopi Chand Singh and Isa Khan, res* 
pectively). 

Abdul Lali/ Khan (in No. J0SI30) — 

for Rospondont (Isa Khan)* 

Abdul Lati/ Khan (in No. 2871103) — 

for Objector (Isa Khan)* 

L. Charanjii Lal (in No. 287)20$) — 

(or Gopi Chand Singh, 

Hir Ahmad J, — CbaDna Shah and bis 
two sona Dharam Chand and Peshawari Lal 


formed a joint Hindu family firm. It was 
adjudicated insolvent in 1933 in Bombay. 
Later on, a composition scheme was approved 
of by the Insolvency Court and the adjudi- 
cation was annulled. According to the com- 
position deed trustees were appointed for 
administering the property of the family. 
Id 1936 the trustees sold 207 kls. 9 mis. of 
land bolonging to the firm to one Narain 
Das for Rs. 5500. Dharam Chand instituted 
a pre-emption suit and was successful. He 
therefore obtained the land. On Slst August 
1933 Dharam Chand sold the land to Gopi 
Chand Singh. It was stated in' the deed of 
sale that Rs. 1000 had been paid in advance. 
Rs. 10,000 was actually paid before the sub- 
registrar. On ist September 1939 Isa Khan 
instituted a suit to pre-empt this sale to 
Gopi Chand Singh. On the same day Pesha- 
wari Lal the brother of Dharam Chand also 
brought a similar suit. The cases were con- 
solidated. Tho following issues were framed: 

1. Whether Re. 11,000 ^vere paid or fixed iugood 
faith 7 2. What is the market price 7 3. Whether 
Gopi Cbaod Singh is entitled to Bs.500ozi account 
of improvcmcDts ? 4. Whotbor the plaintiff has a 
superior right against the rival pro*emptor? 6. Whe- 
ther the claim of Peshawari Lal is Bonami ? 6r 
Whotbor Peshawari Lal is an undischarged 
rupt and cannot sue ? 7, Whether Peshawari Lal 
has attained majority. 

The trial Judge found that Peshawari Lal 
was of age and that hia claim was superior 
to that of Isa Khan. He however held that 
ho was not seeking his own benefit. As to 
tho price he held that the sum of Rs. 10,000 
which was paid before the sub-registrar, 
was the price paid. It may be noted that 
the market price was found by the Court to 
be Rs. 8232-7.0. It was based on the quin- 
quonnial sale price of similar lands. The 
Court refused to accept the plea of Gopi 
Chand Singh that he had spent Rs. 600 on 
improving tho land. As a result Peshawari 
Lai’s suit was dismissed, and Isa Khan was 
given a decree for possession of the land on 
payment of Rs. 10,000. 


:»e8hnwari Lal preferred two appeals to 
District Court at Peshawar, one against 
dismissal of his own suit and another 
inst the order decreeing tho suit of Isa 
an. Isa Khan also wont up on app^ 
lloDging tho price assessed by the trial 
irt Tho District Judge maintained tbo 
er of the trial Judge 

hawari Lal and dismissed his 
accepted the appeal of 
ed the price to Rs. 
doing so was that it was 

nrice was paid and m tho oironm- 
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stances the market value was the only cri. 
terion available. Against these judgments 
Peshawari Lai has presented two further 
appeals to this Court. Gopi Chand Singh 
has also come up on further appeal with 
the request that the decree of the trial 
Court be restored so far as the price was 
concerned. Isa Khan has filed cross-ohjec* 
tioDS in winch he has urged that the price 
should be reduced to Rs. 5500. This judgment 
will cover all four cases. 

In our opinion, the two Courts below have 
misunderstood the legal position with re- 
'gard to Peshawari Lai. Benami purchaser 
is admittedly an inadmissible notion. If a 
pei-son produces money and has the requi- 
site qualifications for pre-empting the suit 
proiKjrty the Courts have no cause for going 
Into his bona fides or to trace the origin of 
jbhe money which he hasolTered to pay. This 
[has boon the consistent view of the Lahore 
High Court of late. We may os an instance 
quote 11 I C 708.* The basic i)rinciple is that 
after all the statutory right depends on cer- 
tain qualifications and the production of 
money, and when those roquireinouts are 
mot with nothing else remains bub to grant 
a decree. It should be remembered that if 
the pro-emptor transfers the property to 
some other person and ho must do so in 
order to give the property to the real owner 
who has paid for it, there is again the 
chance for the pro-emptor to pre-empt the 
sale. So this view does not in any way hurt 
any rival pro-oinptor. We consequently hold 
that Peshawari Lai has a superior right of 
pre-emption and that there is no bar to his 
obtaining a decree. It has been admitted be- 
fore us that Isa K ban has the !ioxb best right 
to pro empt the land. 

Turning to the price of the land, what- 
ever may have been the motive for giving 
Rs.IOOO in advance, it is established that Rs. 
10,000 was paid before the Sub-Registrar, and 
there is no evidence to show that it has 
been returned. Thus the bulk of the amount 
stated in the deed has been paid before the 
Sub- registrar. Wo think that this is the 
jbest evidence of what bos been paid. This 
'has been the view of this Court previously 
also, vide 75 I C 271* and A I R 1936 Pesh 12 .* 
We therefore hold that the price paid is 
Rs. 10 , 000 . As a result wo accept the two 
appeals of Peshawari Lai and the appeal of 

1. (’ll) 11 I C 708, Mabmad Baksh v. llassan 
Baksh. 

2. ('23) 75 I C 271, Abmadji Kban v. Oulmir, 

3. (’8G) 23 A I R 1936 Pcah 12 : 160 I C 452, All 
Akbar v. Multao. 


Gopi Chand Singh and dismiss tlio cross- 
objections of Isa Khan. We pass the follow- 
ing order under 0. 20, K. li, Civil P.C.. read 
witli .s. 28, Pre-emption Act ; 

Peshawari Lai shall deposit the sum of 
Rs. 10,000 in the trial Court on or before 
27th February 1911. If he does so Ije shall 
bo entitled to take over the land and shall 
get his costs from Isa Kban throughout. If 
he fails to do so his suit shall stand dis- 
missed. In the latter evout, Isa Khan shall 
deposit tlie sum of Rs. lO.OOO in the trial 
Court on or before 27th Marcli lyii and on 
doing so ho shall take tlio prjssession of the 
land and shall also got his costs from Pesha- 
wari Lai throughout. If lie also fails in doing 
so his suit shall stand disMiisse<l. In the 
event of both the suits l)eing dismissed, Gopi 
Chand Singh shall have his costs from both 
the pre-emptors. No costs in the appeal of 
Gopi Chand Singh and in the cross-olijec- 
tions of Isa Khan. Pleader’s fee Rs. 150. 

G.N./r,K. Order accordimjly. 

(28) A. I. R. 1941 Peshawar 53 

Almond J. C., and Mir Ahmad J. 

Mahmud Jan Mir llamzah Khan — 
Jiidgment.de/4or — Appellant 
v. 

Firm Giilta Singh Ajab Singh — 

Plaintiffs — Respondents, 
Civil Appo.il No. 173/41 of 1940, Decided on 
6tb "March 1941, against order of Addl. Judge, 
Poebawar, D/- 16tb .May 1940. 

* (a) Civil P. C. (1908), S. 60 (1) (c)— Mort- 
gage decree — House of agriculturist cannot be 
sold. 

The bouse of an agriculturist cannot bo sold in 
execution oven of a mortgage decree passed against 
that property: 11 I C 646 ; (’24) HAIR 1924 All 
328(PB)and(’85)22 AIR193.5Lab IGi, Not foil.; 
(’19) 6 A I R 1919 All 222. Foil.; (’30) 23 A I R 
1936 Lab 930; (’37) 24 A I R 1937 Lab 939: 
(■39) 26 A I R 1939 Lab 316 nnd ('40) '27 AIR 
1940 Lab 120. lief. (p 50 Q Ij 

(b) Civil P. C. (1908), S. 60. Proviso-’Or’— 
Scope— ‘Or’ is used to include decrees in which 
no attachment is necessary. 

The word 'or’ is used to include decrees in which 
no aitachmont is necessary .such as the mortgage 
decree, [P 55 0 2] 

S. Mohd. Auratigzeb Khan — for Appellant. 

S. Anoop Singh — for Respondents. 

Mir Ahmad J. — Mahmud Jan mortgaged 
a hujra (guest house) and seven bouses to 
Gutta Singh Ajab Singh. Tlie latter insti- 
tuted a suit for the recovery of the money. 

A compromise decree was passed in favour of 
firm Gutta Singh Ajab Singh against Mab- 
mud Jan for Rs. 2100 in the following terms : 

Decree for Rs. 2100 is hereby passed in favour 
0/ the plaintifl against the mortgaged and other 
property of the defendant in accordance with the 
terms of the compromise deed. 
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The compromise deed fixed instalments 
and on the failure of the defendant to pay 
two instalments made the whole amount 
payable in a lump sum. The decree-holder 
took out execution and attached the pro- 
perty against which the decree bad been 
passed. The judgment. debtor pleaded that 
he was an agriculturist, and that his houses 
and hujra could not be attached and sold. 
The executing Judge found that he was an 
agriculturist but held that as it was in 
execution of a mortgage decree that the 
property was being proceeded against, the 
protection afforded by s. GO (i) (c), Civil P. G., 
did not extend to it. An appeal was prefer- 
red by the judgment. debtor. The Court of 
appeal agreed witli the view of the original 
Judge. The appeal was consequently dis- 
missed. The judgment. debtor has come up 
on further appeal to this Court. At the 
hearing, the learned counsel for the judg. 
ment-debtor admitted that no appeal was 
competent and asked us to treat his appeal 
as a petition for revision, lie urged that an 
important question of law was involved and 
that a petition for revision was therefore 
ontortainablo. We agree with him. There 
seems to he a conflict of authority as re. 
gards the question wliether S.CO (l) (c). 
Civil P. C., governs the property sought to 
ho sold under a mortgage decree. A Full 
Bench of three Judges of the Allahabad 
High Court considered it in the ruling repor- 
ted as 11 I c G4C.‘ Two Judges wore of opin- 
ion that s. GO (i) (c), Civil P. C., did not apply 
to a mortgage decree. They wore Richards 
C. J. and Tudball .7. Banner ji J. however 
dissented. The view of the majority was 
explained by Richards C. J. and we could 
do no better than to quote his own words 
to show the reasons which made him form 
this opinion ; 

lo my judgmoQt, the decisions of the Courts 
below were incorrect. Prima facie, a man is en- 
titled to mortgage his property if be pleases; and 
if he can make a valid mortgage, the mortgagee is 
entitled to a mortgage decree entitling him to sell 
the property. The only aspect in which the decree 
of the Court below can i>e supported is on the 
ground that the proviso to S. 60 by implication 
enacts that the mortgage of a house of an agrioul- 
turist is illegal. Bach a contention, in my opinion, 
cannot be sustained. The Oodoof Oivil Procedure 
is an Act which deals entirely with matters of 
procedure; and prima facie it Is very improbable 
that the Legislature intended to deal with matters 
of sabstantivo law. Whore It was considered neces- 
sary for the protection of certain classes of tenants 
t^t their powers of transfer should be restricted, 
«e Legislature by express provisions in the 
^nanoy Act has so enacted. It soems to me also 
^at It wonld be a very strained construction to 

(’ll) 8 ALJ 1046:11 10 646, Bhola v. Klshori. 


givo to 8s 60 to hold that it applied to fcheexeoa. 
tiou of mortgage decrees. The section itself U headed 
attachment.’' In the case of mortgage decrees no 
attachment is necessary and in practice no attach 
meat is ever made. Thesectlon begins “The follow- 
ing property is liable to attachment and sale in 
execution of a decree.” It soems quite clear that 
these words only apply to simple money decrees. 
Then follows the proviso, where it is true that the 
words are not “attachment and sale” but “attach- 
ment or sale,” It must however bo remembered 
that tho proviso is a proviso to S. 60, cl. (!) which 
deals with simple money decrees. The words *suoh 
attachment or sale* also appear in the proviso, 
clearly showing that the proviso relates to what 
immediately precedes. It is argued that tho word 
^or’ appearing in tho proviso instead of the word 
and/ necessarily shows that the section relates 
to mortgage decrees. I do not agree with this argu- 
ment. There are cases of simple money decreee in 
which it is not necessary that there shonld bean 
attachment, namely when there has boon already 
an attachment prior to judgment or on foot of 
another decree. 


Banerji J /0 note of dissent is on the 
other hand in the following words \ 

If the Legislature forbids the sale of such a 
house, a Court cannot by its decree order that a 
house of that dcscriptiou should be sold. In my 
opinion the law forbids the sale of such a house. 
S. 51 (b) provides that a Court may order exocation 
of a decree by attachment and sale, or by eelo 
without attachment of any property. Section 60 
of the Code specifies the dlOeroot classes of property 
which are liable to attachment, whore attachment 
is necessary, and to sale. 

The proviso to tho section is to the oQect that 
certain pirticulars. among which are houses and 
other buildings belonging to and occupied by au 
agriculturist, shall not bo liable to attachment or 
sale. At the commencement of the section the word 
“and*' is used and in the proviso wo find the word 
”or.“ The proviso, as I understand it. forbids both 
attichment and sale; that is to say, whore an at- 
tachment must precede a sale, it forbids attach- 
ment as well as sale; and where it is not necessary 
that an attachment should bo a preliminary step 
to a sale, it forbids a sale. Therefore in my opinion 
S. GO and tho proviso to it take away from the 
Court power to order a sale of property of tho doa- 
eriptlon mentioned in the proviso, 

Tho object of tho Legislature Is manifest. Th^ 
Dbjoct is that certain classes of debtors ^ 

protoetod against their own improvidence. There 
?an be no doubt that, in the case cfa simple deorw 
'or money, tho dwelling-house occupied by an agn- 
mUurist cannot bo sold. Tho policy of the law s 
;hat he should not be deprived of his place of rosi- 
lence by a process of Court. I fail to see why if an 
iDseourod creditor of an agriculturist cannot pro- 
M 3 ed against tho debtor's dwolling-hou». a 
ireditor should bo allowed to do so. The policy of 
ho law equally applies to both the cases. 

Id A I R 1919 ALL 223* a Divisional Benob 
)f the Allahabad High Court coosiatiog of 
Sanerji J. who was the dissenting Judge m 
1 1 0 640,* and Rafiq J. hold that the hous 
>f an agrionlturist was not liable to attacb- 
nent and sa le in execu tion of a decree 
5 . ('19) 6 AIR 1919 All 922 ; 61 I 0 668, NIadae 
Sineb V. Sabit Khan. 
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obtained apon the mortgage of that hoase 
made by the agricolturist. 11 I 0 C46* was 
referred to. A Full Bench of the Allahabad 
High Court consisting of Walsh, Ryves and 
Mukerji JJ. again considered this qoestion 
in the case which is reported in 84 i c 749 .^ 
Ryves J. followed the line adopted by 
Banerji J. and held that the house of an 
agriculturist could not be sold in execution 
of a mortgage decree passed against the 
house. The other two Judges however fol- 
lowed the majority view taken in 11 1 0 640.* 
It was stressed by them that the chapter in 
which s. 60 occurs is headed '‘attachment 
and sale” and not only "sale.” The pronoun, 
cement of the Lahore High Court on the 
point was made by a Division Bench in a 
case reported in a I R 1935 Lah 164.* It is a 
very short judgment. The reason given for 
refusing to extend the benefit of s. 60 to the 
property of an agriculturist, which is subject 
of a mortgage decree was that it would 
amount to making mortgages by an agricul- 
turist illegal. No authorities wore referred 
to. A I R 1986 Lah 980,* AIR 1937 Lab 939,® 
A I R 1939 Lah 816^ and A I R 1940 Lah 126® 
are all single Judge rulings of the same 
Court which followed the Division Bench 
view reiwrted in a i u 1935 Lah 104.* We will 
now proceed to give an interpretation of 
9.60 (l) (o). Civil P. C. The relevant portion 
of 8. 00 runs thus : 


60. (1) Tbo following property ia liable to attach- 
ment and sale In execution of a decree, namely, 
lands, Loubcb or other buildings, goods, money,’ 
banknotes, chequofl, bills of exchange, huudis, pro- 
mUsory uotes, Govomiiiont eecurilios, bonds or 
other securities for inonoy, debts, shares in a cor- 
poratioD and sav^ ns herclualter mentioned, uU 
other saleable property, moveable or immovable 
belonging to the judgment-debtor, or over which’ 
or the profits of which, he has a disposing power 
which bo may exercise for his own benefit, whether 
the same bo hold in the name of tho judgmont- 
dobtor or by another person in trust for him or on 
bis behalf ; 


Provided that the following particulars shall not 
be liable to such attachment or sale, namely - 
• • • . 

(o) houses and other buildings (with tho material 
and the silos thereof and tho land immediately 
appurt^ant thereto and necessary for their enjoy- 

3. f24) 11 AIR 1924 All 828 ; 84 I C 749 ; 46 All 

Unsaiu v. Ahmad. 

4 . ( 35) 22 AIR 1935 Lab 164, Chittar Mai v. Mt 
Ram Devi. 

5. ('30) 23 AIR 1986 Lah 930 : 38 P L R 601, Ram 
Chatjd V. Co.opor..tivo Society, Kharar. 

6. (’87) 24 AIR 1937 Lah 939 : 170 1 C 896, Sita 
Bam y. Phacui] Bingh. 

7. (’dO) 26 AIR 1&39 Lah 816 : 42 P LR aOH 

Natha SiDgh V. Bhag Mai. ^ 

^ ■'S il V® : 189 I 0 782, Kha- 

sancbl Bbab v* Niaz AJi. 


ment) belonging to an agricnlturbt and occupied 
by him. 

The uoderlioea (here in italice) are ours. 
Section 61 , Civil P. C., is in tho following 
terms : 

Subject to such conditions and limitations as 
may Lo prescribed, the Court may on tho applica- 
tion ol tho decree-holder, order execution of the 
decree : (a) by delivery of any property specifically 
decreed ; (b) by attachment and sale or by sale 
without attachment oj any iroyerUi ; (c) by arrest 
and deteulion in prison ; (d) by appointing a re- 
ceiver ; or (e) in such other manner as the nature 
of tbo relief grunted may roQuire. 

The underline (here in italics) is ours. It 
is obvious that S. 5l (b) contomiJates that 
an execution of a decree may bo carried out 
by attachment and sale or by sale only. This 
fact tberefore takes away all the iinpor- 
tance attached to tho heading of tho chapter 
which is ‘‘attachment and sale.” Tho use of 
the word “or" in tho beginning of the pro- 
viso is not an accident for, the Legislature 
does not use words by accident but by deli- 
beration. This again shows that the Legis- 
lature did not mean that the chapter only 
dealt with cases in which "attachment and 
sale” took place and to no others. Rather 
the contrast is significant. In the beginning 
of the section permission for “attachment 
and sale” of property is given bub where 
the proviso starts “attacbment or sale” are 
prohibited. To us it is absolutely clear that 
the word ‘or’ was nsed to iucludo decrees in 
which no attachment is necessary and we 
know that mortgage decree is one of this 
class. At this point, we will adverb to the 
fact that O. 34 was made a part of Civil Pro- 
cedure Code when tho Civil Procedure Code 
of 1908 was enacted. It was a part of Trans, 
for of Property Act before. The draftsman 
therefore know that there were such decrees 
as mortgage decrees and be would have ex- 
cepted mortgage decrees from the operation 
of this section in so many words if it was 
the intention to do so. He would not have 
left the Oiurts to infer it from the cryptic 
heading attachment and sale.” It should be 
remembered that the words "a decree” have 
been used in the beginning of the section. 
Ihe Courts have on the other hand read the 
word money' in between the ‘a' and ‘decree’ 
when bolding that mortgage decrees are be. 
yond the purview of s. 60 . Civil P. C. There 
IS no warrant for this reading of the word 
money into it. We think that the Legis- 
lature would have inserted the word if there 

was the idea to restrict the section to monev 
decrees only. ^ 

Again ns pointed out by Banerji J. it iq 
undoubted that the Legislature was anxious 
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to protect the property of the agriculturist 
from being sold. An agriculturist borrows 
money voluntarily and it does not make any 
difTeronco whether ho borrows on his per- 
sonal security or on the security of his pro- 
perty. In either case he has the right to do 
90 and we see no point why in one case the 
money should not be recovered from his 
property while in the other it should bo 
done. To us it appears that the protection 
is absolutely independent of his own acts 
and has been deliberately provided so that 
he should not bo without a roof over his 
head and without his tools and seed, etc. 
It would be quoting a truism if we wore to 
say that the Legislature can make such ox- 
omptions and has made them. The Punjab 
Land Alienation Act is a case in point. We 
consequently disagree with the two Courts 
below and hold that the house of an agri- 
culturist cannot bo sold in execution of a 
mortgage decree passed against that pro- 
perty. Although it has been admitted in this 
case that the petitioner is an agriculturist 
it has not been decided as to what house or 
houses are exempt under s.r>o (i) (c) and 
what are not. The learned counsel for the 
respondent lias urged that all the houses 
are not protected. We therefore accept the 
appeal, sot aside the finding of the Courts 
below and remand the case to the executing 
.lodge with tlio direction that he should 
now decide as to which house or houses fall 
within the purview of S.GO (i) (c), Civil P. C. 
The costs of this petition shall follow the 
event. Pleader’s fee Rs. 32 . 

N.K./R.K. Appeal allowed. 

(28) A. I. R. 1941 Peshawar 56 
Mir Aumad and Soofi JJ. 

Indar Sain L. Ishar Das and another — 

Appellants 


v. 

Sohan Chand Mehta Dansi Dhar and 
others — Respondents. 

Civil Miso. Appeal No. 122/41 of 1940, Decided 
on 12th February 1941, ngainet order of Senior 
Sub JudKO, Hajitra. D/- Int Pobruary 1940. 

Civil P. C. (1908), O. 34, R. 6— Order refus- 
ing application under O. 34, R. 6 is decree — 
Appeal must bear ad valorem Court-fee under 
Sch. 1, Art. 1, Court-fees Act. 

An application under O. 84, R. G Is definitely in 
the nature of a claim for the recovery from the 
ponton or other property of the mortgagor of the 
balance, left over after the proceeds of tbo sale of 
the property have been appropriated. Tbo refusal 
to recover the amount from the person and other 
property of the mortgagor amounts to a decree as 
defined by 8. 2 (2), Civil P. 0., and therefore an 
appeal therefrom must bear lull ad valorem conrt- 
fee ooder Sch. 1, Art, 1, Court-fees Act: (*18) 
0 A I R 1018 All 97, fls/. (P 80 0 2) 


L. Wa£ir Chand — for Appellants. 

Ij. Ram Saran — for Respondonts. 

()Fdep. — The appellants had a decree 
against the respondents under o. 34, R, 4, 
Civil P. C. The property was sold and it 
was found that the proceeds were not 
sufficient to pay off the amount decreed. 
The appellants, therefore, applied under 

O. 34, R. G, Civil P. C., for a decree against 
the persons and other property of the 
respondents. The application was dismissed 
on the ground that the Court, which passed • 
the preliminary decree, had taken into 
consideration the question of the personal 
liability of tbo respondents and had hold 
that they were not personally responsible. 
The appellants have come up on appeal to 
this Court against this order. They have 
affixed a court. fee of Bs. 4 on the appeal. 
A preliminary objection has been taken 
that the appeal is insufiiciently stamped. 
It is urged that the court-fee payable on 
the appeal should be ad valorem on the 
amount for which the decree is asked for. 

A decision of the Allahabad High Court 
reported in A I R 1918 ALL 97* has been 
quoted as an authority for this proposition. 

An application under 0. 34, R. 6, Civil 

P. C., is definitely in the nature of a claim 
for the recovery from the person or other 
property of the mortgagor of the balance, 
loft over after the proceeds of the sale of 
the property have been appropriated. The 
refusal to recover the amount from the 
person and othor property of the mortgagor 
amounts to a final adjudication of the 
matter in controversy between the parties 
and therefore amounts to axleoree os defined 
by 8. 2 (2), Civil P. C. It follows that an 
appeal from such an adjudication must bear 
full ad valorem court fee under Art. 1 of 
Sch. 1, Court-fees Act. We consequently 
hold that the appeal before us is insuffi- 
ciently stamped. The point was not free 
from difficulty. We are, therefore, of opinion 
that the appellants have not deliberately 
understaroped the appeal. Under 8. 149, 
Civil P. 0., we allow the appellant to make 
up the court-foo. Wo give them time up to 
4 th March 1941 for doing so. In case the 
court fee is produced tbo appeal shall be 
heard on 18th March 1941. otherwise the 
case shall come up on 4th March 1941 for 


Order accordingly- 


n./r.k^ 

8) 6 AIR 1910 AH 97 ; 47 I 0 561 : 

: 16 A L J 488, Mahomed Illllat Husam • 
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Mt. Begam Jan w/o Arsalla Khan 

Appellant 

V. 

Malik Auian and another — 

liespondcnts. 

Appeal No. 172/69 of 1910, Decided od Itb 
March 1941, from order ond decree of Addl. Judge, 
Peshawar, D/- 10th June 1910. 

Limitation Act (1908), Arts. 97 and 62 — 
Mahomedan transferring land to wife in lieu of 
her dower debt and promising to have mutation 
attested and deed registered but failing to do so 
before his death — Subsequently mutation pro- 
ceedings by widow in pursuance of deed rejec- 

ted on objections by her stepsons Suit by 

widow against stepsons for possession of land 
and in alternative for recovering dower money 
— Transfer held being perfectly valid to begin 
''■Jth — Art. 97 applied— Cause of action accrued 
when mutation was rejected. 

By a documont dated 16tb Juno 1923, a Maho- 
medaii transferred some land to big wife in Ifou of 
amount of dower money due to her. He promised 
in the document to get a nmtation attested in her 
favour. He however failed to got tho document 
rogiiterod and to have a mutation duly attoatod 
and died in 1931. On 15tb May 1936 a mutation 
wag entered to give effect to tho document of 16th 
Juno 1928. On Cth Dccombor 1930 tho documont 
was shown to tho revenue officer. But tho step- 
sous of tho widow objected to tho attestation of tho 
mutation which was therefore rejected. On 18th 
October 1938 tho widow brought a suit against her 
fitep-sons lor possession of tho land and asked in 
tho alternative for recovery of Rs. 2000, her dower 
money : 

Held that the transfer of the laud to the woman 

was perfectly valid to begin with and hence Art. 97 

applied to the suit inasmuch as tho husband might 

document and got a mutation 

attested. The cause of action accrued to tho plain. 

/rr/^." mutation was rejected : H All 47 

rnr? nV HAIR 1924 Cal 

6U0. lUl. on. gg Q 

A. n. Ni$htar — for Appellant. 

Haul Liibhaya — for Respondents. 

Mir Ahmad J. — Arsalla Khan, a land, 
brd of village Bhogarmang. married Mt. 
I3ogum Jan in 1922 and a sum of Rs. 2000 
was Gxed as her dower. By a document 
dated icth June 1923 he transferred some 
land to his wife Mfc. Begum Jan in lieu of 
the amount of dower money due to her. He 
promised in the document to get a muta- 
tion attested in her favour. He however 
failed to get the document registered and to 
have a mutation duly attested. He died in 
1934. On 15th May 1986 a mutation was en. 
tered to give effect to the documont of I6th 
Juno 1923. On 24th August 1936 Malik Aman. 
a son of Arsalla Khan by another wife and 
thus a step.son of Mt. Begum Jan, presen. 

ted an application to tho revenue officer In 
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this application he stated that Rs. 2000 wore 
due to his step-mother on account of dower, 
that his father had given land to tho lady 
to discharge the debt, that a mutation had 
been entered, that there was a possibility of 
hi9 going away from tho country and being 
absent when the mutation came up for 
attestation, and that he therefore wanted to 
place It on tho record that he had no objec- 
tion to the attestation of the mutation 
Sarfraz, a brother of Malik Aman and 
another step-son of Mt. Begum Jan, took 
exception to tho mutation, when it came up 
for attestation. The revenue officer adjourn- 
^ tho proceedings and ordered that the 
deed should bo produced before him. On 6th 
December 1936 tho document was sliown to 
the revenue officer. Both Malik Aman and 
barfraz were present on that day and objoc. 
ted to the attestation of the mutation. It 
was therefore rejected. On isth October 193 ' 
Mt. Begum Jan brought this suit against 
her step-sons Malik Aman and barfraz for 
possession of the land and asked in tho al- 
ternative for recovery of Bs. 2000 , her dower 
money. 

The dofondauts resisted tho suit. Tho 
trial Judge refused to give possession of tho 
land because tho document transferring the 
land to the plaintiff was not registered. Ho 
held that Art. 103, Limitation Act, applied 
to the suit for the recovery of dower money, 
lie pointed out that such a suit could bo 
brought within three years of tho death of 
the husband under that Article, and as the 
suit h.ad been brought four years after the 
death of Arsalla Khan he held that it was 
time barred so far as Sarfraz was concerned. 
\\ith respect to Malik Aman ho was of tho 
view that his application dated 24 th Au^’ust 
1936 was an admission of a liability under 
S. 19, Limitation Act, and extended the 
period to three years from that date Ho 

therofore found the suit within time against 

‘^®croe in favour 
of l\ft. Begum Jan against Malik Aman for 

Its. 1000 . Mt. Begum Jan appealed against 
this ^er and requested that a decree for 
Rs. lOM should also be passed against Sar. 
iraz. Malik Aman presented an appeal as 

r should be relieved of 

the liability. The appeal of Mt. Begum Jan 

was found to be time-barred in the District 
Lourt, It was therefore dismissed. 

The learned Additional Judge disaorflA,! 
with the lower Court respeoting^ha halHUy 
of Malik Aman. He was of the opinion that 

Sdid “T ' dated 24th August 

1936 did not amount to an acknowledgr^^eot 
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oi liability as contemplated by s. 19, Limita- 
tion Act. He consequently accepted the 
appeal of Malik Aman and dismissed the 
suit of Mt. ]5ogum Jan against him also. 
Mt. Begum Jan has come up on further 
appeal to this Court and has requested that 
the decree of the trial Court be restored, 
that is to say that a decree may be given to 
tier for Rs. lOOO against Malik Aman. Learned 
counsel for the appellant has urged that the 
debt due to Mt. Begum Jan was discharged 
by the transfer of the land to her in 1923, 
that the consideration for the discharge of 
tliat debt failed on Gth December I93(i when 
the mutation was rejected, that under 
Art. 97, Limitation Act, the cause of action 
to bring a suit for the recovery of the 
original debt arose on Gth December 193G, 
and that her suit was therefore within time. 
In the alternative the learned counsel has 
argued that the application of Bialik Aman 
amounted to an acknowledgment. 

Learned counsel for the respondent replied 
that Art. 97, Limitation Act. applied to suits 
for recovery of consideration in cases where 
a transaction was voidable and had been 
avoided. He however emphasized the point 
that whore the transaction was void ab initio 
the transaction failed at once and Art. C2, 
Limitation Act, applied. He contended that 
the transaction of the transfer of land in 
this case was void ab initio for want of 
registration, that the suit to recover the 
dower money was therefore governed by 
Art. G2, Limitation Act, and was time- barred. 
As regards acknowledgment he invited our 
attention to the fact that Malik Aman did 
not admit his own liability but only stated 
that his father had given land to the plain, 
tiff to pay off the dower debt. Ho urged 
that such a statement did not fall within 
the purview of s. 19, Limitation Act. It will 
he observed that neither counsel has relied 
on Art. 103, Limitation Act. They are agreed 
that we have to decide whether the transfer 
of land to Mt. Begnm Jan was void ab initio 
or not. They do not deny that Article 62 
applies if it was void ab initio and Art. 97 
applies if it was not. For facility of refer, 
ence we will reproduce the two Articles 
below : 


62. For money payable by | Three 
the deleodant to the pla. , years, 
intlf! for money received j 
by the defendant for the 
plaintiff's Qse. 

97. For money paid upon Three 
an existing consideration years, 
which afterwards falls. 


When the 
money is re- 
cclved. 


The date of 
the failure. 


In the former case the terminus a quo is 
the date when the money is received. In 
the latter case the starting point is the date 
of the failure of the consideration, for it is 
only when the consideration fails, that is to 
say the document becomes ineffective, that 
the cause for refund arises. There are two 
rulings of their Lordships of the Privy 
Council which directly bear on the point in 
issue. We will Brst proceed to discuss them. 
In 11 ALL 47* the transaction fell through 
because one of the parties failed to complete 
it. Their Lordships held that Art. 97 applied. 
The case is analogous to the one which is 
before us and it will be useful to reproduce 
the headnoto which runs thus : 

Money due oo an account stated which would, 
as such, have been barred in three years from the 
statement under Act 15 of 1877, Sch. ii, Art. 64, 
becomes, for purposes of limitation, a debt of 
another character, when, it having been the subject 
of an arrangement whereby it was to be retained 
by the debtor as part of the consideration upon a 
proposed sale of land, that arrangement failed, the 
sale not being specifically enforceable, and so de- 
clared by decree. 

In contemplation of a sale of land by the debtor 
to the creditor, it was agreed that the book-debt 
should bo ret-iined by the former in eatisfaction of 
part of the price, but the parties failing to agree as 
to certain other terms, a suit, brought by the in- 
tending vendor for specific performance, was dis- 
missed, on the ground that no efiectual agreement 
bad been made. 

IJcld that this dooroo brought about a new stote 
of things, and imposed a new obligation on the 
debtor, who could no longer allege that o® w** 
absolved by the creditore being entitled to the lana 
instc-id of the money. He became 
that which bo hod reUinod 
the date of the decree giving 

of an exieting oonelderstlon. within the meaning of 

matter might also bo warded as falling 

under 8. 65, Contract Act. 9 “fJ^^ncnMliaT^tho 
when the agreement was 

debtor havioff previously rocoivod ao advantag 
under it was ?aa*de liable"-^ rcstoro'' that advan- 
tage, or "to moke compensation for it. 

In 19 cal 123* the coparceners had objected 
to the transfer and it was therefore set 

aside. The suit was for refund of f 

tion. Their Lordships explained in this 

judgment that Art. 62 applied to 

She transaction was void ab *0*“° 

the consideration failed at once end Art. m 

governed transfers which were v^ d to 

begin with but became inoperative owing to 

rw (r o. 
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Court have also taken a similar view of the 
general principle in the ruling reported in 
AIR 1924 Cal COO,^ Notes {o) and (0 of that 
ruling are in point and are as follows : 

(a)» Ordinarily limitatioo ruD6 from the earliest 
timo at which an action can bo brought and after 
time has commenood to run there may l>o a revival 
of a right to suo when a previous satisfaction of 
the claim is nullified with the result that the right 
to sue which had boon suspended is roanimated. 
Whenever proceedings ate being conducted between 
the patties bona fide in order to have their natural 
rights and obligations in respect of a matter finally 
settled, tbo cause of action for an application or for 
u suit the reliefclaimable, wherein follows naturally 
on the result of such proceedings, should bo held to 
arise only on the date whon those proceedings 
finally settle such rights and liabilities* 

(f) The true test to determine whon a cause of 
action has accrued is to ascertain tho time when 
plainliQ could first have msiutainod his action to 
u successful result. 

Applying the principles laid down in tho 
{authorities quoted above wo are of opinion 
ithat the transfer of tho land to tho woman 
was perfectly valid to begin with and lienee 
Art. 07 applies to the suit. The husband 
may have registered the document. Ho may 
have got a mutation nttoatod. In fact one of 
tho step-sons was also anxious to got tho 
transaction enforced and it was not till cth 
l)ocoml>er 193C that ho made a volte face 
and went back on bis application of 24 th 
August 1936. Transactions are void ab initio 
only when they are not enforceable from 
the very beginning for instance a contract 
by a minor or a contract against public 
jiolicy or in contravention of a provision of 
law. In view of our finding that Art. 97 , 
Limitation Act, applies, tho cause of action 
accrued to tbo plaintiff whon tbo mutation 
was rejected. Tbo suit of tbo plaintiff is 
therefore within timo from that dato viz 
;6th December 1936. and tho question of ac’ 
knowledgmont of Malik Aman does not arise 
We consequently accept tho appeal, set 
aside tho order of the lower appellate Court 
and restore that of the trial Judge. The 
plaintiff shall have lior costs throughout 
from Malik Aman. 

Appeal accepted. 

A ^00 • TsT'I 'C 526T39 

c li J 40, Dwijendra Naraln v. Jogeschandra. 
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Almond J. C. and Boofi J. 

/ inn R. S. Uira Singh Attar Singh 

Plaintiff — Appellant 
v. 

Mohd. Afzal Khan and others 

. , Defendants — Respondents. 

Civil Appeal No. 29/17 of 1940, Decided on 17th 
March 1941. 


(a) Civil P. C. (1908), O. 14, R. 1— Failure to 
frame issue is not necessarily fatal to suit pro- 
vided substantial justice is done — Defendant 

raising plea ior applying S. 41, T. P. Act 

Arguments addressed — No issue framed Court 

is justified in applying principles of S.41, 
T. P. Act; (’39)26 AIR 1939 Pesh 44: 184 IG433. 
OVEIillVLED. ' 

Tho fiiilure to frame an issue is not necessarily 
fatal to a suit, provided substantial justice has 
been done. Where tho plea of the applicability of 
S. 41, T. P . Act, is raited in the defence, arguments 
aro addressed to tho Court and the mat ter has boon 
before tho parties during tho case, the Court is 
justified in applying the princ iples of S. 41. T. P. 
Act, even though no issue was framed on that 
point : 13 M I A 673 (P C), Ed. on; (’39) 26 A I R 
1939 Pesh 44 : 184 I C 433, OVEREULED. 

^ ^0 C 2) 

(b) Transfer of Properly Act (1882), S. 41 

Mortgagee is not bound to have mortgage entered 
in land revenue records or t;uc for possession 
before limitation expires— Anomalous mortgage 
— Morlgagesimple forcertain period alier which 
mortgagee entitled to possession — Mortgage 
duly registered but not entered in land revenue 
papers — Mortgagor transferring his interest in 
mortgaged property _ S. 41 does not apply _ 
Mortgagee can sue for possession any time 
within limitation. 

There is no legal obligation on tho luortgageo 
either to have his mortgage oiiterod iu tho laud 
revenue records or to sue for possession under his 
mortgage deed before the period of limitation for 
suing expires. Oonsequeully, whore an anomalous 
mortgage which is to be simple for a cerUin period 
after the expiry of which the mortgagee is entitled 
to possession is duly registered but not entered in 
tho land revenue p,ai»rs and subsequently the 
mortgagor transfers bis interest in tho juortgaged 
property to a third person, tho mortgagee is not 
estoppedfrom suing for possession by tho principles 
of S. 41 and is entitled to suo for possession any 
time within limitation ; Civil Appeal No. 106/40 
of 1939, Eel. oh,- (’31) 18 AIR 1981 Nag 144 Av- 
Itroved; ('27) 14 AIR 1927 Lab 606; (’29) 16 A I E 
1929 Rang 117 and (’29) 16 A I R 19-29 Rang 333 
/)KfiHj7.;(’36)23Am 1980 Lah 405, Dissent.: (’21) 

8 AIR 1921 P 0 112, Expl. (P Cl C 2; P 62 C 1] 
JIuhatnehand — for Appellant. 

A'. D. Saaduddin Khan, E. S. Vandit .1/oof. 
chand and il. Bahramhhan — for Reapon- 
dents 8, 9, 10 and 15. 

Earn Singh and Zatdullah (Agents) 

for Respondents 2 and 3. and 4. respectively. 
Re.spondcnts 5, 6 and 11 in person. 

.Mohammad Salim, OJ}u\al Ecccitcr, Rospon- 
dent 19, in person. 

Almond J. C. — This is a (ui-kber appeal 
by tbo plaintiffs Ilira Singh Attai- Singh 
through Sultan Mohammad Khan, receiver 
of the firm, against the concurrent findings 
of the two Courts below dismissing their 
suit for possession of 160 ks. of land. There 
wore originally 18 defendants to tbo suit, 
and tho Ofiioial Receiver was added as do- 
fendant 19 by an order of this Court dated 
27th August 1937. The plaintiffs' case was 
that on 2nd December 1920 defendant i 
Mohammad Afzal mortgaged to them the 
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lacd in suit together with one-third share 
in a house which is not in suit for Rs. 10,000, 
that tho mortgage for the first three years 
was to ho a simple mortgage carrying inter, 
est; that if the mortgage debt was not paid 
within the period of three years then the 
plaintiQ's wore entitled to take possession. 
They alleged further that defendants 2 to IS 
were shown in the revenue records as being 
in possession of the various portions of the 
land and therefore they were made parties 
to tho suit. 

h'or the purpose of this appeal it is only 
necessary to say that the general lino taken 
by tho defendants was that subsequent to the 
mortgage in favour of the plaintiffs Moham- 
mad Afzal had transferred his proprietary 
rights in the land to one Muzaffar Khan 
from whom tho defendants claimed their 
titles. Twenty. one issues in all wore framed 
and of these five were decided by the trial 
Court in a preliminary order dated 2Gth 
November 1937. TIjo decision of tho trial 
Court has not boon challenged on any of 
those issues with tho exception of tlio fol- 
lowing : (i) Is tho suit against tho Official 
Receiver within time? Tlie trial Court bad 
held tb?.t it was not within time. There- 
after, in afinalorder.thetrialJudge'disposed 
of tho remaining points in suit by the deci- 
sion on issue 5 which reads as follows : Is 
tho plaintiff entitled to sue for possession 
under the mortgage in suit? The trial Judge 
applying tho principles of S. n, T. P. Act, 
and in particular relying upon a judgment 
of tho Lahore High Court reported in AIR 
1930 Lah 105,* held that the plaintiffs were 
estopped by their conduct from claiming 
possession. The plaintiffs appealed to the 
District Court. Amongst the points raised 
in the grounds of appeal was the question of 
limitation against the Official Receiver. This 
question was not referred to in the judg- 
ment of the learned Additional Judge. The 
other points argued at tho appeal were that 
the plaintiffs wore not estopped from seek- 
ing possession of the land and that it was 
wrong to decide tho point against them on 
this ground without framing a definite issue. 
The Additional Judge dismissed the plain- 
tiffs’ appeal, and the plaintiffs have present, 
ed this further appeal. Again it is noted in 
the grounds of appeal that the lower appel- 
late Conrt was wrong in not deciding the 
question of limitation as against the Official 
Receiver, bnt no arguments have been ad- 
dressed to ns on that point, and we must, 

M‘80) M AlK^iWo” Lah 406’; 166 I O 147 ; 88 
P L R 1097, Arur Singh v. M6. Santi. 


therefore, consider that it is abandoned. The 
other two points have been argued before 
us, namely (l) whether the Courts below 
could apply the principles underlying s. 41 , 
T. P. Actn without a definite issue being 
framed on the subject and ( 2 ) whether the 
plaintiffs are estopped by the principles 
underlying that section. 

As regards the first point, it is to be noted 
that when the case was virtually ripe for 
judgment some of the defendants put in an 
application on 22nd January 1938 that fur- 
ther issues should be framed including one 
on the applicability of s. 41, T. P. Act. The 
Court refused to accept this application at 
that stage and adjourned the case for judg. 
ment to I4th February 1933. In the meantime] 
the plaintiffs' counsel on 3ist January 1938 
put in an application objecting to the framing 
of further issues but without making any 
specific reference to S. 41, T. P. Act. Learned 
counsel for the appellants has referred to a 
case decided by a single Judge of this Court 
and reported in A I R 1989 Pesh 44.® In that 
case it was held that it is necessary that 
the Court should frame issues on any mat. 
ter in dispute between the parties and that 
the failure to do so cannot be condoned by 
the fact that substantial justice has been 
done. It does not appear that any authority 
was cited when that case was heard, and we 
do not think that the judgment given there- 
in can be considered as good law for there 
is direct authority of the Privy Council in 
13 M I A 573® to the effect that the failure to' 
frame an issue is not necessarily fatal to a 
suit. If therefore substantial justice has been 
done there is no ground for remanding the 
case merely on this technical ground. It is 
not disputed that the application of the 
principles of 9. 41, T. P. Act, was raised in 
the defences of defendants 8 to lOand 15 and 
arguments on this point were addressed to 
the trial Court. There bad been no attempt 
until the final stage of the suit to have a 
definite issue framed on the point and in 
fact the matter must have been before the 
attention of tho parties during the case. 
Furthermore, in our opinion, the point is 
sufficiently proved by issue 5 itself, for there 
does not appear to be any other ground on 
which the right of tho plaintiffs to posses- 
sion was resisted other than on 
We therefore find that th^ Courts be^w 

'Pesh 44 : 184 1 9 . 
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were entitled to take up this point without 
any issue having been framed. 

We now come to the point as to whether 
the plaintiff is estopped in any way by his 
conduct from obtaining possession, for under 
the terms of the document he was undoubt, 
edly entitled to take possession after the 
expiry of three years from the execution of 
the document. The mortgage was an ano- 
malous mortgage being simple for the first 
three years with a stipulation that posses- 
sion might be taken after that period. The 
principal case which is relied upon by the 
defendants is that to which reference has 
already been made, namely, A I R 193G Lah 
•10.5.* In that case the facts were similar to 
the present case. The owner of the land had 
effected a registered mortgage deed in favour 
of the mortgagee. The mortgagee had had 
his deed registered but had not got it entered 
in the revenue papers, nor had he sued for 
iwssession ui)on it until the i>eriod of limi. 
tation was about to expire. In the meantime 
the owner liad transferred the lands to other 
people and some lands had been built upon. 
It was held in these circumstances that the 
mortgagee was oetoppe<i by his conduct in 
not getting his mortgage entered in the 
revenue papers and in not suing for posses- 
sion until the period of limitation was alx)ut 
to expire. The case referred to a previous 
decision of the Lahore High Court rejxjrted 
in A I R 1927 Lah CC6,* but the facts of the 
two cases were not in any way similar, for 
the earlier Lahore case did not involve a 
contest between a mortgagee and subsequent 
purchasers of the property. The Lahore 
ruling also referred to a case reported in 
A I R 1931 Nag 144*’ in which a Judge of the 
Nagpur Chi(if Court had held that the pro- 
visions of s.4i,T.P. Act. did not at all apply 
to a case between a mortgagee and a subse- 
quont purchaser, for the mortgagee in allow- 
ing the mortgagor to remain in possession 
liad not allowed an ostensible Owner but 
the real owner to remain in possession. The 
learned J udges who decided the Utter Lahore 
case preferred not to follow that judgment. 

A I R 1980 Lah 405* has been subsequently 
followed in other cases in that Court by 
Judges sitting singly. 

Two other cases to which reference is 
necessary are A i r 1920 Rang in'* and a 1 R 


4 . (’27) 14 AIR 1927 Lah 066: 103 IC45, Muham- 
mad Din 7. Mt. Sirdar Bibl. 

5. (’81) IS A I R 1931 Nag 144 : 194 I C 676 : 27 
N L R 144, Narayan v. Purushottam. 

6. (’29) 10 A I R 1929 Rang 117 : 117 I C 580 • 7 
Rang 118, K. V. Galllara v. U Thet. 


1929 Rang 333.^ In both those cases the mort- 
gagee was held to be estopped from assert- 
ing his mortgage under the provisions of 
S. 41, r. P . Act, but in both those cases there 
were special circumstances. In the first case 
the mortgage had not been correctly indexed 
in the registration ofiice owing to the fault 
of the mortgagee, and in the second case the 
paortgagee bad not got his mortgage entered 
in the Town Land Rolls and had allowed the 
land to bo built on. It must be said therefore 
that the only caso on which the judgments 
of the Courts below proceed is that reported 
in AIR 1930 Lah 405.' Witli duo respect wo 
are unable to accept the princiiiles laid down 
in that judgment. There is no legal obliga-' 
tion ou the mortgagee eitijor to have his 
mortgage entered in the land revenue re- 
cords or tosue for possession under his mort- 
gage deed before the period of limitation for 
suing expires. The mortgagee in the present 
case did all that he was legally bound to do, 
and he did not attempt to conceal anything. 
He bad the mortgage duly entered in tho 
Sub. Registrar’s office. The defendants, on 
tho other hand, did not take elementary 
precautions which one would expect from 
persons buying land. Although it has been 
hold by their Lordships of the Privy Council 
in a caso reported in air 1921 PC US'* which 
has been relied upon by the defendants 
before us that tho registration of a document 
is no notice in all cases, yet it is nowhero 
laid down in that judgment that a prospec- 
tive purchaser of land is exempted from the 
ordinary precaution of searching tlie regis. 
tratioo office for encumbrance?^. 

A similar view was taken in an unpub- 
lished judgment of a Bench of this Court in 
Civil Appeal No. lOC/40 of 1939.“ In that case 
it was hold that a person who fails to search 
the registration office for encumbrances on 
the property which be proposes to buy could 
not be considered to have taken reasonable 
care to ascertain that the transferor had 
power to make the transfer. As that case 
was apparently nob argued as fully as the 
present one has been, we have considered it 
better togiveour reasons in detail forourde- 
cisiOQ rather tlian merely to rely on that caso 
as a precedent. Wo are of opinion therefore, 
that issue 5 was wrongly decided and that' 

7. (’29) 10 A I R 1929 Raog 333 : 1 19 I (f 217 : T 

Rang 276, P. L. T. A. R. Cbottyar Firm v. Maung 
Kvaing. ® 

«. C21) 8 A I R 1921 P C 112 : 57 I C 4f.5 : 49 Cal 
1 . 47 I A 239 (P C), TlUkdhari Lai v. Kbo<Un 
i>ai» 

9 . Civil Appeal No. 10r740 of 1939, Fi j.i .Moham- 
rnaj v. Khunh Mir. * 
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the plaintiil's are not estopped from taking 
possession merely on account of the princi- 
ples laid down in S. 11, T. P. Act. We there- 
fore reverse the finding of the trial Court 
ou issue 5 and bold that the plaintiffs are 
entitled to take possession of the land in 
suit under their mortgage subject to the de- 
cision of the other issues in the case which 
have not yet been decided. Some of those 
issues raise the question of whether part of 
the land was transferred to some of the 
defendants by transactions prior to the 
plaintiCfs' mortgage. In one case it is alleged 
that the property which is claimed by a 
particular defendant was not the property 
of Mohammad Afzal at all. It will bo neces- 
sary to remand the case to the trial Court 
(or a decision on the remaining issues which 
have not been decided. We treat the deci- 
sion on issue 5 as having been one on preli- 
minary point. We remand the case to the 
trial (lourt under 0. 11, R. 23, Civil P. C., 
for a decision of the remaining issues. The 
stamp on appeal in this Court will be re- 
funded and otlier costs in this Court will 
follow the event. Pleader’s fee Rs. l&O. 

'..N./r.k. Case remanded. 
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Almond J. C. and Mir Ahmad J. 
•,>amar Din Saaduddin and others — 

Plaintiffs — Petitioners 
v. 

Lt. K. S. Abdul Hamid Khan — 

Defendant — Despondent, 

Civil Rovn. No. Ill of 1939, Decided on Cth 
Janunry 1941, from order and decree of Additional 
Judge, Pcsbanar, 1)/- 18th February 1939, 

(a) Punjab Tenancy Act (16 of 1887), S. 77(3) 

Jurisdiction of revenue Court — Suit which 

does not dispute 'haq' to be village cess but 
merely seeks decision as to liability to pay ‘haq’ 
Is cognizable exclusively by revenue Court. 

When a suit is clearly one which is not brought 
to dispute the question as to wbotber a particular 
‘baq’ is or is not a village coss but is one wbiob is 
brought with a view to having n decision given os 
to whether the pinintifl individually is liable to 
pay that‘baq,'it is one which is triable exclusively 
by a revenue Court : (’38) 25 A 1 R 1988 P C 219, 
lief. (P 630 1] 

(b) Punjab Tenancy Act (16 of 1887), S. 77 
(J) 0) — Person seeking declaration as to his lia- 
bility to village cess — Whether suit in revenue 
Court lies (Quare). 

It is doubtful whether a person can bring a suit 
for declaration in the revenue Court, to the effect 
that bo is not liable to a village ccss. It appears to 
be wntcmplatcd by the Legislature that the plain- 
tifl'a remedy in such a case is limited to a defence 
In an action brought by the village proprietor who 
Issuing for such cess,' (P 03 C 1) 


S. B. Itaja Singh — for Petitioners. 

SJteikh Mohammad Shaft — for Respondent. 

Almond J. C. — In this case Lieut. Abdul 

Hamid Khan, the Khan of Zaida, obtained 
in the Court of the Assistant Collector on 
1st June 1937, a decree against Qamardin for 
Rs. 10 on account of haq tora which he 
claimed as being a village cess payable to 
him. Qamardin has now died and his repre- 
sentatives have been brought on the record 
of this Court but for the sake of convenience 
will be referred to as Qamardin. Qamardin 
did not appeal against the decree of the 
Assistant Collector but on 26bh July 1937 
instituted in a civil Court a suit for a decla- 
ration that he was a proprietor in the village 


and not a hamsaya of Lieut. Abdul Hamid 
Khan and was therefore not liable to pay 
tlio coss. The question of the jurisdiction of 
the civil Court to boar this suit was raised 
by Liout. Abdul Hamid Khan and was de- 
cided in favour of Qamardin by a preliminary 
order dated isth August 1937. The Conrt 
then dealing with the merits of the suit 
granted Qamardin the relief be prayed for 
on 80th November 1937 bolding that the 
custom was against justice, equity and good 
conscience. An appeal was preferred to the 
District Court by Lieut. Abdul Hamid Khan 
and the learned AddibioualJudge relying on 
a judgment of the Privy Council reported in 
A I R 1938 P 0 219* held that the suit was 
cognizable by a revenue Court. He accepted 
the appeal with costs and directed that if 
the plaintiff wished to pursue bis relief he 
must take back bis plaint and present it in 
a revenue Court. Qamardin has presented 
this application for revision against the order 
of the Additional Judge. As the question 
was regarded as one of some importance it 

was referred to a Bench. 

Two points have been argued by learned 
counsel for the plaintiff-petitioner. The firab 
is that on the very decision of their Lord- 
ships of the Judicial Committee on which 
the learned Additional Judge relied this suit 
is one which is triable by a Civil Court and 
the second point is that oven if it were cor- 
rectly held by the Additional Judge to bo 
triable exclusively by a revenue Court, it 
was his duty under S.iOO, Tenancy Act, to 
submit the record of the suit to this Court 

with a view to this Court X" 

under sub-s. (2) of that section. He further 
prays that if it is held that the smt .s tnablp 
by a revenue Court, action should now be 


. (’88) 25 A I B 1988 P C^9 : ‘gH 

N.-a.'Kh,m v. Bhagala Naad. 
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taken by this Court under sub-s. (8) of 8. lOO. 
Id dealing with the first point the learned 
counsel for the petitioner has referred to 
that portion of the judgment of the Judicial 
Committee at p. 221 to the effect that 

bad the suit brought in tbo civil Court bocii a suit 
to declare that “haq tuba” was not a villago cess 
witbio the mcaniog of tbo Act of 1887 and that 
the revenue Courts had not jurisdiction in respect 
thereof, such a suit could not bavo been regarded 
as incompetent. 

We are of opinion, however, that the pre- 
sent suit does not come within tbo hy|)otbe- 
tical circumstances to whicli their lordships 
referred in that judgment. Tbo present suit 
lis clearly one which is not brought to dis- 
Ipute the question os to whether *' haq tora ” 
is or is not a village cess : it is one which is 
brought with a view to having a decision 
given as to whether the plaintiff individually 
is liable to jiay that tax and it comes pro- 
cisoly witliin the scope of the decision given 
by tlioir Lordships of the Judicial Commit, 
tee in that case. Wo therefore agree with 
the finding of the learned additional Judge 
that the suit was triable by a revenue Court. 

There remains the question os to whether 
we should order the decree of the Subor- 
dinato Judge to bo registered as a decree of 
a revenue Court, and we are of opinion that 
there are no grounds for doing so in the pre- 
sent case. In the first place the plaintiff has 
already had a decision on the question now 
in dispute from a revenue Court. In the 
second place wo are doubtful whether the 
plaintiff could bring a suit for declaration in 
;the rovoDuo Court. Clause (j) of sub-s. (8) of 
js, 77, Tenancy Act, refers to suits brought 
for sums payable on account of village cesses 
or village expenses and does not refer to a 
suit for declaration that a particular person 
is not liable to such a cess. It appears to be 
contemplated by the Legislature that the 
^plaintiff’s remedy is limited to defence in an 
^tiop brought by the village proprietor who 
is suing for such cesses. For these reasons 
we arrive at tbo conclusion that the decree 
of the Subordinate Judge should not be re- 
gistered in a revenue Court. We accordingly 
dismiss this petition with costs. 

n.k./r.k. Petition dismissed. 


(26) A. I. R. 1941 Peshawar 63 
Almond J. C. 

Sher Mohd,, and others — Petitioners 

v. 

Emperor. 

Criminal Revn. No. 90 of 1941, Decided on lOtb 
May 1941, to roviio order of District Mogistrate. 
Jrardan, D/. 15tb February 1041, 


(a) Criminal P. C. (1898), S. 107 Person 

executing bond under S. 107 committingofJcnce 
under S. 396, Penal Code — OHence involves 

breach of peace and entails forfeiture of bond 

Forieiturc oi whole amount of bond is justified 
in such case. 

Tho commipston of an oiloQco by aporson under 
S, 3UG, Penal Code, involves a breach of tho peace, 
especially where fire-arms iiro used and death 
caused, and tbereforoeol iils a forfeiture of tho lond 
cxocuteJ by him umlor S. 107, Criminal l\ C. In 
such a case tho forfeiture of the whole amount of 
the security is justified : ('19) 0 A I R 1919 Mad 
770, licl. on. [P G3 C 2 ; l> Cl C 1] 

(b) Criminal P. C. (1898), S. 51S— Revision- 
District Magistrate can raise amount of security 
ordered to be forfeited by original Court. 

The plain meaning of 8. 315 th.it tho District 
Magistrate can pass on revision iioy order which 
the original Magistrate bimpolf ini>:ht li ive passed. 
Consequently, the District Magistrate can revise tho 
order of tho original Court .'•o as to ruse tho amount 
of security to bo forfeited. (P < 1 C IJ 

Le Deli D/im — for Petitioners. 

Advocdte^Oeyxerdl — for tho Crown. 

Order. — The six petitioners in this case 
stood surety under S. 107, Criminal P. C. for 
Abdul Ghani. During the period of tlie 
security Abdul Gbaui was convicted of au 
offenco under 9. 39G, Penal Code. The Magis- 
trate called upon the sureties to show causo 
why their bond should not be confiscated. 
He confiscated it to the extent of Rs. 800. 
An application was made by tho police to 
the District Magistrate under 9.515, Cri- 
minal P. C., to revise the order and direct 
that the whole of the amount of security 
namely Rs. 1000 should be forfeited. Tho 
District Magistrate made this order after 
giving notice to tho petitioners. 

Two points have been taken on this ap- 
plication before me. Tho first is that an 
offence under s. 396, Penal Code, does not 
amount to a breach of the peace so as to 
warrant the forfeiture of the bond. I have 
perused the judgment of this Court in which 
the conviction of Abdul Ghani was main- 
tained. It was for a dacoity committed upon 
the bouse of a Patwari in which some of the 
dacoits, though not Abdul Ghani himself, 
used fire-arms. There is a case reported in 
47 I C 445* where it was held that an offence 
under s. 892, Penal Code, could involve a 
breach of the peace. In dacoity there is 
always an element of violence. A dacoity is 
a robbery committed by five persons and 
one of the essential ingredients of the offence 
of robbery is that the persons committing 
it should voluntarily cause or attempt to 
cause death or hurt or wrongful restraint or 
fear of i nstant death or of instant hurt or 
1. (’19) 0 A I R 1919 Mad 770 : 47’ 1 C 445 Tl;) 

Cr L J 929, In re Savarajublu Naidu. 
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'of instant wrongful restraint. If robbery 
can involve a broach of the peace, it is ob- 
vious that a dacoity committed by a number 
of persons can cause a still greater breach 
;of the peace and in the present case when 
|Abdul Ghani was concerned in an offence 
jin which fire-arms were used and one man 
■ was billed , there was in my opinion obviously 
'a breach of the peace. 

The second point taken is that the Dis- 
trict Magistrate could not revise the order 
of the original Court so as to raise the 
amount of security to be forfeited. It is 
admitted both by the learned counsel for 
the petitioners as well as by the learned 
Advocate- General that they have been un- 
able to find any authority on this point. It 
appears to me that the plain moaning of 
S. SIS, Criminal P. C., is that the District 
Magistrate can pass on revision any order 
Iwhich the original Magistrate himself might 
have passed. If he woro only in a position 
to reduce the amount of security forfeited 
or to sot aside the order of forfeiture, there 
would bo little object in giving him powers 
of revision at all for that object could always 
be achieved l)y an appeal by the person 
against whom an order of forfeiture had been 
made. I therefore hold that tho order of the 
District Magistrate was a legal order and on 
the merits it appears to me tliat this was 
eminently a case in which the whole amount 
of security should have been forfeited. The 
ofifenco of which Abdul Ghani was convicted 
was a very serious one and there are six 
sureties to tho bond of Rs. 1000 . I dismiss 
this application. 

<;.N./n.K. Application dismissed. 

(28) A. I. R. 1941 Peshawar 64 
Almond J. C. 

In re Messrs. Ganeshdas Ham Si?igh 
and others — Petitioners. 

Misc. Case No. 154 of 1940, Decided on 18tb 
March 1941. 

Income-tax Act (1922), Ss. 25-A and 66(3) 
— Question whether Hindu family is divided Is 
one of fact. 

Tho question whether a Hindu family is divided 
or undivided is a question of fact which is not 
within the competence of the High Oourt to decide: 
(’26) 12 A I R 1025 Ail 298; (’86) 23 A I R 1936 Pat 
476; (’83) 20 A I R 1983 Lab 627 and (’32) 19 AIR 
1932 Lah 675, Foil. [P 64 0 2) 

H. B. Diujon Chand and L. Oordhan Lai — 

for Petitioners. 

Ch. Abdullah (Income-tax Officer) and Sh. 

Allahbakhsh—tot Commissioner of Licome- tax. 

Order. — This is an application under 
B. 66 (8), Income-tax Act, for an order re- 


quiring the Commissioner of Income-tax to 
state a case and refer it to this Court. 
Briefly the facts are that the petitioners 
have been assessed as a joint Hindu family 
for purposesof income-tax and they contend 
that tho family has been disrupted. The 
Income-tax Oflicer by his order dated Sist 
March 1939 hold that they were members of 
a Hindu undivided family. The application 
is resisted by the Income-tax Commissioner 
who contends amongst other points that the 
question is simply one of fact which is not 
within the competence of this Oourt to de- 
cide and it appears to me that this conten- 
tion must prevail. There was some evidence 
produced before tho Income-tax Officer to 
the effect that a decree of a Court bad been 
granted on an arbitration award separating 
the family, but tho Income-tax Officer was 
of opinion that there bad in reality been no 
disruption of tho family. The relevant 
section of the Income-tax Act as applicable 
to this case is S. 2.'3-A before the amendments 
of Actof 1939 and the Income-tax Officer bos 
to be satisfied that a separation of the 
members of a family has taken place and 
that the joint family property has been par- 
titioned amongst the various members or 
the groups of members in definite propor- 
tions. To my mind this question is purely 
one of fact and the question has been treated 
as a question of fact in those decisions which 
have boon cited before me by the learned 
counsel for the Commissioner of the Income- 
tax. Those cases are l I t R 215,* 183 I 0 187,* 

4 I T R 279* and AIR 1926 ALL 293.* Learned 
counsel for the petitioners has not been able 
to cite before mo any reported cose in which 
the question of whether a Hindu family is 
divided or undivided has been treated as 
question of law. In these circumstances. 

I am of opinion that no case has been 
made out for requiring the Commissioner of 
Income-tax to state the case and I accord- 
ingly dismiss this application with costs. 
Pleader's fees Rs. 80. 


G.N./R.K. Application distnissede 


■83) 20 AIR 1933 Lah 827 : 147 I 0 862 : 1 ITB 
>, Pyaro Lai v. Commissioner of Inoomo-tax. 

•321 19 AIR 1932 Lab 675 : 138 1 
b 184 : 38 PLR 947, Jattu Shah Nathu Shah 

3ominr. of Incomo-tax. . - « o 

■161 23 AIR 1936 Pat 476 ; 161 I 0 799: 4 I 
ifSaibhi Ram Baldoodas v. Coinmi«fon« of 

■28)*iniB 1926 All 298 : 86 I 0 27 : 29 A L J 
In tho matter of Mukban Lai Ram Sarup. 
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(28) A. I. R, 1941 Peshawar 66 

Almond J. 0. 

Mian Sharif Gul — Defendant 

— Appellant 

V. 

Said Gill and others — Plaintiffs 

— Respondents. 

Appeals Nos. 298/86 of 1940 and 52/7 of 1941, 
Decided on 2nd May 1941, from judfimont of 
Addl. Judge, Peshawar, D/. 10th Decemlor 1940. 

(a) Co-owners — Partition — Portion of joint 
estate divided — Presumption that whole of it 
was divided is one of fact and depends on parti- 
cular facts of case — All property jointly owned 
by plaintiff and defendant divided except hujra 
—Agricultural land though shown joint held 
separately almost in equal shares — No com- 
pensation shown to have been given to plaintiff 
— Hujra held not partitioned. 

Where one portion of a joint estate has been 
divided, the presumption that the whole of it has 
divided is merely presumption of fact and 
depends on the particular circumstances of each 

[P 66 0 2] 

All tho property jointly owned by the plaintiffs 
and defendant with the exception of hujra had been 
divided although their agricultural land was still 
shown as owned by them all jointly though held 
separately almost in equal shares. Itwasnotsbowu 
what compensation was given to the plaintiffs if 
the hujra remained solely tho proi>erty of tho 
uofondant : 

Held that tho circumstances lod to tho conclu- 
sion that there was no partition of tho hujra' ('271 
14 AIR 1927 I> 0 208 ; 107 I C 275 (Lah) and ('30) 
23 AIR 1956 Lah 611, tUf, (p CG 0 2] 

(b) Limitation Act (1908), Art. 47 _ Proceed- 
ings between plaintiff and defendant under 

- P- C. — Order under S. 145, 

Criminal P. C., dcclarlngdefendant to be in pos- 
session — Suit by plaintiff for possession of his 
Share of property falls under An 47. 

Where in the proceedings under 8. 145, Criminal 
1. C.. botwwn the plaintiff and tho defendant, the 
Magistrate declares tho defendant to be in posses- 
sion of tho property in dispute, a suit by the plain- 
tiff for possession of his share of the property falls 
within tho purview of Art. 47 : (’37) 24 A I K 1937 

to proceedings is not bound by order — Art 47 
does not apply to such person. 

^ proceedings 
under S. 145, Criminal P. 0.. is not bound by an 
order passed under that section and consequently 

T V = (’35) 22 A I R 1986 

Lah Ho. liel. on; (’SO) 17 AIR 1930 Cal 63, Expl. 

(d) Cosharers — Adverse possession— Fact of 
building extensively on portion of 
joini land docs not ol Itscli amount to ouster of 
other cosharer who was minor at that time. 

The act of a cosharet in building extensively on 
a portion of the joint land cannot by itself amount 
to an ouster of the other cosharet who was a minor 
at that time. q g, 

1941 W/9 ^ 


Hukatn Chand and Abdul Rauf ~ 

for Appellant (Defendant in 298/86 of 1940). 

ilohd. Shafi and Baij Nath 

for Appellants (Plaintiffs in 62/7 of 1941). 

Judgment. — In this case Said Gul and 
Anwar Gul. sons of Mian Gul, and Za6r Gul, 
Mn of GhiasGul.sued Sharif Gul, defendant 
for possession of two-thirds of a hujra situa. 
ted ID village Phandu. The relationship of 
parties is given in tho judgment of the trial 
Court. Tho plaintiffs’ case was that they 
wore joint owners and that tho hujra had 
Dover been partitioned. The defendant re. 
sists the suit on the grounds that the site of 
the hujra had fallen to him on private par- 
titioD, that ho himself had built a hujra 
thereon 15 or 16 years ago, that the suit was 
time barred, that tho suit was insulliciently 
valued for purposes of court-fee, that he had 
held adverse possession, that the plaintiffs 
were estopped from suing and that he was 
at any rate entitled to the co-jts of improve, 
ments if a decree were passed against him. 

On the pleadings of tho parties the foU 
lowing issues were framed by the trial Judge 
apart from the issue on the question of 
valuation which was decided by a prelimi 
nary order and is not in dispute now • 

1. whothor the pJaintiflB' suit is within time? 

fk? J u ‘I*® plaintiffs are owners of a two. 
third share id the hujra in suit? 

3. Whether tho defendant is the owner of the 
entire hujra on account of a private partition? 

conduct plaintiffs arc estopped by their 

6. Whether tho defendant became owner of tho 
bujra by au Torso possossioo? 

6. Whether the defendant has effected any im. 

provemeuts, and if so whether ho is entitled to the 
value thereof? 

7. Relief? 

The trial Judge found issue i in favour 
of plaintiff 3 but against plaintiffs l and 2. 
On issues 2 and 8 he came to the conclusion 
that there had been a private partition and 
that the hujra had fallen to the share of the 
defendant. He found issue 4 against the 
defendant on the ground that there was 
nothing to show that the plaintiffs were 
estopped by any conduct of theirs. He found 
issue 6 in favour of the defendant and he 
found issue 6 in favour of the defendant to 
the extent of holding that the improvements 
which be had effected amounted to Rupees 
535-14-6. He therefore dismissed the suit 
on the basis of issues i to 8. The plaintiffs 
appealed to the District Judge who found 
that the suit was within time as regards all 
the plaintiffs, that there had been no parti, 
tion, that the amount of oompensation as. 
Bossed by the trial Judge was correct. He 
therefore gave the plaintiffs a decree for 
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possession of two-thirds of the hujra on pay. 
ment of Rs. S57.4-0 representing two-thirds 
of tho improvements. He directed that par. 
ties should bear their own costs on tho 
appeal. Both sides have appealed against 
that decree. The defendant prays for the 
dismissal of the plaintiffs’ suit and the plain, 
tiffs ask for their costs. This order will cover 
both the appeals. It may however be noted 
that the appeal of the plaintiffs themselves 
was not argued, their learned counsel con. 
tenting himself with rebutting the appeal of 
the defendant-appellant. Tho points which 
have been taken by learned counsel for 
defendant-appellant are as follows : In the 
first place it has been argued that there was 
a partition by which the hujra in question 
fell to tho share of the defendant. The 
second point taken is that the improve- 
ments should be assessed at Rs. 3000 and 
not at tho amount accepted by tho lowor 
Courts. It is argued in tho third place that 
tho suit was barred against all three plain- 
tiffs, that tho dofondant was in adverse 
possession and also that the plaintiffs aro 
estopped. 

As regards tho question of whether there 
had boon a private partition prior to this 
suit, it is said by tho defendant in his evi- 
dence that tlioro was a partition between 
hinj and tlio father of plaintiff 3 in lOOG and 
that thoro was a documont relating to that 
partition. Ho further stated that in 1913 
there was an oral partition between him 
and the father of plaintiffs 1 and 2 which 
had tho effect of dividing tho lands and 
houses of tho parties as well as this hujra. 
Other facts proved in this case are that ad. 
joining tho site in suit plaintiffs l and 2 aro 
in possession of an area of 2 kls. on which 
they have built another hujra, plaintiff 3 is 
in possession of an area of 2 kls. 4 mis. and 
the defendant himself is in possession of an 
area of 2 kls. G mis. It is admitted by both 
parties that with the exception of this hujra 
all the other property which they jointly 
owned has been divided although their agri- 
cultural land is still shown as owned by 
them all jointly though hold separately. It 
is also adnaitted by both parties that the 
defendant built extensively on this site in 
about 1924 and 1925 when all the plaintiffs 
were minors. The plaintiffs now allege that 
they contributed a share of the cost of those 
buildings but their evidence on the point 
cannot, in my opinion, be accepted and it 
has been held by both the Courts as a 
matter of fact that the entire expenditure 
was borne by the defendant. Three Oa66fl 


were cited before the trial Judge to showl 
that where one portion of a joint estate ha« 
been divided, there is a presumption thari 
the whole of it has been divided. The case^ 
referred to were AIR 1927 P 0 208,^ 107 -I o 
275^ and A I R 1936 Lab 511.^ There was also 
a reference to a judgment of my own in the 
judgment of the trial Court but that does 
not appear to be relevant to the case. In 
any case the presumptions which are made 
as regards partition are merely presump. 
tions of fact and must depend on the parti, 
cular circumstances of each case. There are 
in my opinion indications that this hujra 
was left joint in the general partition. In 
the first place a hujra is a place which is 
commonly used for entertainment purposes 
by all members of the family. The agrioul. 
tural land which is in possession of all three 
branches of the family is approximately 
equal in area and it is not shown what com- 
ponsation was given to the plaintiffs if the 
hujra remained solely the property of the 
defendant. All these circumstances lead me 
to the conclusion that there has been no 
partition of this hujra. 


The second point dealt with is the ques- 
-ion of limitation and in this connexion it 
s to be noted that on 9bh February 1934 an 
)rder was passed by a Magistrate in pro- 
leodings under S.145, Criminal P. C., which 
ook place between the defendant on the 
me band and the first two plaintiffs on the 
ttber whereby he declared the defendant to 
>0 in possession of tho property. The ques- 
ion is whether Art. 47 applies to the facts 
if this case and if so, whether it applies 
inly to the first two plaintiffs or to plain, 
iff 8 as well. Tho trial Judge was of 
bat Art. 47 was applicable and he referred 

0 the commentary in Mitra's Limitation 
nd Proscription which book has not been 
ited before me or shown to mo. Learned 
ounsel for tho appellant relies upon two 
ases reported in A I R 1987 ALL 800" and A 1 R 
980 cal 612 .® In the first of these cases there 
ad been proceedings under 8. 146. Criminw 
*. C., between tho antecedents-in.interMt 
f the plaintiff and the antecedents-in-in- 
irest of the defendant^ regarding the 

,C27)V4 AIR 1927 PC 208 : 104 I 0 92 (PO). 
^bdul Wtthob Khan ▼. Tilakdharl Lai. 

. (’28) 107 I 0 276 (Lab), Mt. Plungu 

A I B 1936 L.h 611 : 16. I O f 9 : 89 

E* L B 867. *5,^ “JeTl 0 126 : 1937 

24 A I B 1937 All 800 . 

1 L J 226. Mt. y- ^^5 0 106 : 61 

pani 17 A I B 1930 Cal 612 . ^ / 

b't J .6i*A.lso»..H V. T.llb Ha..ln. 
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session of the sonthero half of a certain plot 
of land. It had been decided in favour of the 
defendant's antecedents. in-intereat. More 
than three years after the decision of that 
case, the plaintiflf sued for the price of trees 
cut by the defendant and for an injunction 
to restrain him from cutting trees in future 
in the whole of the plot. It was held by a 
single Judge of the Court that the provisions 


of Art. 47 applied to the case. The learned 
Judge referred to certain decisions of the 
Bombay High Court which bad apparently 
drawn a distinction between a person suing 
for exclusive possession of a site and a co- 
sharer suing for joint possession or for par^ 
tition, and he held that no such distinction 
should be made. In the Calcutta case rolied 
upon tho following remarks occur near the 
end of the judgment: 

Wo arc aUo o{ opioion that a suit tor partition 
which socks for partition of property or to have a 
share in It tho tltlo to which has already been ex* 
tlnguiahed by reason of no suit having toon iosti* 
tutod to recover poBsesslon within three years of 
tho order under 8. 145, Criminal P. 0., arid by 
virtue of Art, 47 and of S. 28 of tho Act is another 
namo for a suit for recovery of possession and a 
mere dovice to evade tho provisions of the statute. 

Learned counsel for the {^laintilTs.respoo* 
dents on tho other hand relies upon a later 
COSO of tlio Calcutta High Court reported as 

103 I 0 870^ in which it was hold as follows : 

There can be no doubt that tho provUions of 
applicable to a suit for possession of an 
undivided Hharo of tho property iu respect of tho 
whole of which thoro wasa Iloal order under s. 145, 
Criminal P. 0. It is not contompUted by tho pro- 
vJaions contained in Art. 47 that tho title of tho 
cosharer to any joint property must bo held to bo 
eztioguiBbod and that therocould not Lo any claim 
for joint possession or for partition iu view of an 
order passed by the criminal Court not having 
boen ohallonged by a suit by tho cosharor. 

Tho case refora with approval to tho pro. 
vioua Calcutta caso but appears to me to 
mako a decision contrary to what was laid 
down in A I R 1930 cal Gl2.» There is there- 
fore undoubtedly a conflict of opinion on 
this point, but in my opinion tho plain 
^meaning of Art. 47 is that it should apply 
to a suit like the present one. The relevant 
portion of the article reads aa follows : 

By any person bound by an order respecting tho 
po^sfiion of immo?ablo property made under tho 

Code of Criminal Procedure. 189H to recover 

tho property comprised in such order. 

In my opinion, the present suit is one to 

recover property comprised in the order of 

0th February 1934. and was brought more 

than three years after the date of that 

order. It is therefore time barred as regards 

the first two plaintiflfs. Learned counsel for 

6. (’35) 39 C W N 853: 163 I 0 STO.’ Jogesh Chan- 
dra V. Suroah Chandra. 


the defendaDt.appellant has contended that 
it is also time barred as regards plaintiff 8 
in view of a case reported as A I R 1930 cal 
03. That was a criminal case in which it 
was held that persons who had taken pos- 
session of certain property as regards which 
an order bad been passed under 8 . 145 , Cri- 
minal P, C., wero guilty of an offence under 
S. 188» Penal Code, although they wore not 
actual parties to tho order. It was however 
found that they wero cognizant of tho order 
and that they took possession in collusion 
with parties vvho were bound by tl)e order. 
It does not appear to mo tliat this is a sufli- 
ciont authority for tho proposition which is 
put forward by learned counsel. Learned 
counsel for plaintitfs-respondonts has cited 
AIR 1935 Lah 115® whicli lays down that a 
person who is not a jjarty to proceedings! 
under s. 145, Criminal P. C., cannot be 
bound by tho order. I am, therefore, of 
opinion that tho suit of Gul, plain, 
till 3, is within time, provided that tho do- ' 
fondant has not held adverse possession for 
more than 12 years. The only fact which is 
rolied upon as proving such adverso posses, 
sion is tho fact that he built extensively on 
tho site in suit about 1924 and 1925 . That 
cannot of itself amount to an act of ouster 
of plaintiff 3 who was a minor at tho time. 
The same argument, namely, the buildings 
which took placo in 1924 is used by learned 
counsel for defendant. appellant on tho 
question of estoppel. I do not think that 
there has been any conduct ou the part of 
tho plaintiffs which could operate as estop, 
pel against thorn. 

There remains tho question of improve- 
ments. A Commissioner was appointed who 
assessed the value of the whole of tho pro- 
perty at Rs. 3000. He stated specifically that 
the value of improvements effected by tho 
defendant amounted to Rs. 2000. The defen- 
dant produced certain invoices (Exe. I)i*8) 
ebowing the amount that bad been spent 
on timber for tho purposes of building. 
Those invoices amount to the sum of Rs. 
535.14.G which has been taken as the value 
of the improvements effected by him. Seve- 
ral of the plaintiffs' witnesses admitted that 
the value of tlie improvements was between 
600 and 600 and ono of them admitted that 
it was between 700 and 800. It is obvious 
t^t t^^efendant must bavo spent more 

7. (*30) 17 A I R 1930 Cal 63: 125 1 C 858: 31 Ct 
L J 945 : 33 0 W N 1002, Satya Chandra Da v. 
Emporor* 

8. (’85) 22 A I R 1936 Lah 115, Mt. Maya Dovi v 
Diwaa Cband, 
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money th&n is represented by the invoioes 
produced by him. There must be in addi- 
tion to timber, bricks and also labour in« 
volved in construction. I can see no reason 
why the estimate of the Commissioner 
should be rejected. I, therefore, fix the 
value of the improvements at Rg. 2000, For 
these reasons I accept the appeal of the 
defendant to the extent that plaintiff 3 will 
have a decree for possession of one-third of 
the hujra in dispute on payment of Rg. 666 
representing one-third of the improvements 
effected. The suit of the first two plaintiffs 
is dismissed. As the plaintiffs have suc- 
ceeded to a portion only of their claim 
I direct that the parties shall boar their 
own costs throughout the proceedings. The 
appeal of the plaintiffs-appellants as regards 
costs is dismissed with costs. 

g.n./r.k. Order accordingly. 
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Mir Ahmad J. 

Sardar Mohammad Jan — Appellant 


was an agrionlturist. He said in his judg. 
ment that the only question to decide was 
whether the house in suit was used for 
agricultural purposes or not. He answered 
the question in the negative. He depended 
for his decision on the statement of Abnashi 
Singh witness for the decree-holder who 
said that the house was primarily residen- 
tial, that kbakshora” could not be stored 
in the house, that the door of the bouse was 
so small that no animal could pass through 
it, and that Sardar tied bis cattle in the 
serai of Lala Duni Chand. The objection 
was consequently dismissed. An appeal was 
preferred to the District Courtat Peshawarby 
Sardar. The learned Additional Judge paid 
a surprise visit to the house. He observed 
that it was a pakka double-storied house 
with a paved floor. He did not find any 
cattle there nor any other indications that 
the house was used for agricultural pur- 
poses. He therefore agreed with the trial 
Judge that the house was not used for agri- 
cultural purposes and dismissed the appeal. 
Sardar has come up on further appeal to 


V. 

S. S. Kirpal Singh and others — 

Bespondents. 

Appeal No. 200/29 of 1939. Decided on 20th 
February 1941, from order of AddJ. Judge, Posha- 
war, D/. IGth September 1999. 

Civil P. C. (1908), S. 60 tl)(c)«House lived 
in by agriculturist and other buildingsoccupied 
by him areexempt — Whileoccupying residential 
house agriculturist need not put It to some 
agricultural use to attract S. 60 (1) (c). 

By the deliberate use of the two words “bouses 
and buildings” in 8. 60 (1) (c) the Legislature 
meant that not only the residential house lived in 
by the agriculturist but also the other buildings 
occupied by him should be exempt. On a plain 
roadlDg of tho clauso, there ore only two coDditioos 
governing tho exorcise of this privilege. Firstly 
the person claiming it should be an agriculturist 
and secondly ho should occupy tho house and tho 
bulldinga. There is nothing in S. 60(1) (o) to show 
that when occupying bis residential quarter the 
agriculturist should also put it to some other agri- 
cultural use for enabling him to keep it safe from 
his creditors : Case law referred. [p 69 0 1] 

L. Ladha Ram — for Appellant. 

8. Anup Sinyh — for Respondents (Representa- 
tivos of S. 8. Kirpal Singh). 

Other Respondente 4n person, 

Jad^ment. — The late S. S. Kirpal Singh 
had a decree against Sardar. In execation 
of his decree he attached half of the house 
in which Sardar lived. The other half be- 
longed to Amir. Sardar objected that be 
was an agriculturist and that the house was 
^erefore exempt under 8. 60 (l) (c). Civil 

♦ 0. The trial Judge admitted that Sardar 


this Court. Counsel on either side has pro- 
duced rulings which helped his case. There 
is a conflict as to the exact interpretation 
of tho words of s. 60 (l) (o). Civil P. 0.: vide 
AIR 1926 Lab 230,* AIR 1934 Lab 600* and 
141 P L R 1909* on one side, and AIR 1937 
Lab 200.* A I R 1997 Lah 118® and A I R 1998 
Lah 459® on the other. In my opinion the 
words are so simple that they do not re- 
quire the aid of rulings to interpret them. 
Section GO (l) (c), Civil P. 0., reads thus : 


Provided that the following pertlcuUrs shall 
not be liable to each attacbmont or Bale, namely 
V . • . (c) bouses and other buildings (with the 
matoriala and the sites thereof and the land icn« 
mediately appnrtenont thereto and necessary foe 
their cojoymont) belonging to an agriculturist and 
occupied by him« 

Now "building” is a generic term. It 
covers all constructions of. brick and mortar 
and is defined in the Oxford Dictionary as 
follows : "That which is built, a structure, 
edifice." House which is a species of build- 
ing is described in that dictionary as under: 


•26) 18 A I R 1926 Lab 290: 92 I 0 769, Noor 

n V. Sulakhan Mai. « -no ex 

’84) 21 A I R 1994 Lah 680: 149 I 0 428. 85 
C, R 509, Jagat Singh v. Phoman Singh. 

■09) 66 P R 1909: 2 10 988: 141 P L R 1909, 

lar Singh V. Bhagwandas. .-nTnjiQ-SO 
•87) 24 AIR 1937 Lab 200; 172 10 412. 99 

j R 418, Balwant Singh v. Oh 

-87) 24 A I R 1937 Lah 118: 171 1 0 982, Oh. 

bammad All v, Ram Daes. -a * n ton* Af\ 
88 ) 26 A I B 1938 Lab <89: 1781 0 195. 40 

• rtno tTftlA Rlnoh V. BootA SjOgn« 
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"A building for human habitation especially 
a dwelling place." I have no doubt whatso. 
ever that the Legislature used these two 
words advisedly and instead of using the 
general term "building" only deliberately 
used the name of one form of a building viz., 
a house first and then named the class as a 
whole. It does not require any argument 
to show that by doing so the Legislature 
meant that the residential house lived in by 
the agriculturist should be protected and 
that the other buildings occupied by him 
'Should also be exempt. On a plain reading 
jof the clause there are only two conditions 
governing the exercise of this privilege. 
Firstly the person claiming it should be an 
agriculturist and secondly he should occupy 
the house and the buildings. According to 
Oxford Dictionary "occupy" means "to 
hold possession of, to reside in." There is 
not a word in the clause to show that when 
occupying his residential quarter the agri- 
culturist should also put it to some other 
agricultural use for enabling him to keep it 
safe from his creditors. Why should wo read 
the words "os such" at the end of the clause 
when they do not occur there and unless 
one roads "as such” into it the clause can- 
not bear this construction. Even from com- 
mou sense point of view, the proposition 
that the house of an agriculturist is pro- 
tected only if he uses it for some object of 
husbandry is devoid of all force. If the 
agriculturist is such a sacred person that 
his houses and buildings which ho uses for 
bis avocation cannot bo touched by his cre- 
ditors why should he have not the privilege 
of having a roof over bis head and over the 
head of his family undisturbed by attach- 
ments and sales. To reduce it to absurdity 
the position taken up by the decree-holder 
leads to this result: If the agriculturist 
sleeps in a room and also tethers a goat 
there whose dung can bo used for manur- 
ing the fields ho cultivates, the room is 
exempt under s. GO (i) (c), Civil P. C., but 
if ho sends the goat to his son’s house next 
door his room can bo attached and sold. 

For the reasons given above I hold that 
the two Courts below have committed a 
material irregularity in thinking that the 
house could not be exempted, because 
although used for residence by an agricul. 
turist it is not utilized for some agricul- 
tural object. The two Courts have admitted 
that Sardar is an agriculturist. Abnasbi 
Singh the witness for the decree-holder has 
not denied that Sardar ties his cattle in the 
serai of Duni Chand which shows that be 
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has his cattle to tether. People living in the 
town are rather fastidious. Probably he 
does not take the cattle to the house for the 
sake of cleanliness and therefore ties them 
in the serai. There is nothing to prevent 
him from tying thorn in the house if occa- 
sion arises. I am not prepared to believe the 
statement of .\bnaslii Singh that no cattle 
can pass through the door. If a human 
being can enter the house, an animal could 
also do so. It follows that Sardar is entitled 
to the benefit of S. CO (i) (c). Civil P. C. As 
a result I accept the appeal, set aside the 
orders of the two Courts below and release 
half of the house belonging to Sardar from 
attachment and sale. Sardar shall have his 
costs throughout. Pleader's fee Rs. 92. 

G.n./r.k. Appeal accepted. 
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-Almond J. C. and Soofi .T. 

Kazi M^ikarram Khan Kazi Abdul 

Wahab Khan and another 

Defendants — Appellants 
v. 

5. Hardit Singh S. Narinjan Singh, 
Plaintiff and another. Defendant — 

Kespondents. 

Appoalfl Nos. 201/49 and 217/86 of 1940, Doci- 
dod on 22nd May 1941, from order and decree of 
Addl. Judge, PcaLiwar, D/- 4tb May 1940. 

(a) Court-fees Act (1870), S. 7 _ Land with 
building thereon comes withir^ definition of 
“houses” in S. 7— Water-mill assessed to land 
revenue should be assessed to court-fee on its 
market value. 

The distinction which is drawn in S. 7 between 
land, houses and gardens indicates that lands with 
buildings upon them come within the definition 
of ‘houses’ and therefore a mill assessed to land 
revenue should be assessed for purposes of court-feo 
on Its market value : 24 All 218 and Further 
Appeal No. IIG of 1925, Uel. on. (P 71 C 2] 

(b) Civil P. C. (1908), S. 149 and O. 7, R. 11 

—Appeal memo insufficiently stamped— Court 
has discretion under S. 149 to grant time to 
make up def iciency— S. 149 is general rule while 
O. 7f R. 11 IS particular and applies to plaints 
only. ^ 

It Is not iocumbont upon tho Court to grant 
timo to an appellant to make good the court-foe on 
hi 8 memorandum of appeal on the analogy of 0 . 7 , 
R. 11. 8. 149 18 tbogoQcra] rule, giving tho Court 
a discretion to ftllotv timo for making up a d 66 cioQcy 
of court./oo wbilo 0. 7, R. 11 is a particular rulo 
which applies in the case of plaints only : {' 14 ) 1 
AIR 1914 Bom 249» Not foil.; {*21) 14 AIR 1927 
Lah 884 and (•29) 16 AIR 1929 All 75, Approved; 
Case law referred^ [P 73 q 

(c) Practice^New plea— Waiver— Point that 
plaintiff had no cause of action not taken before 
or even at settlement of Issues— No issue framed 
—Point not pressed in trial Court— Point must 
be presumed to have been waived. 
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Wbcro tho point that the plaintiff has no cause 
o( action was not taken before or oven at the settle* 
ment of issues and no issue was framed thereon 
nor was it pressed in the trial Court thepointmust 
be presumed to have been waived and hencecannot 
bo raised in appeal. [P 72 C 2J 

(d) Adverse possession — Plaintiff obtaining 
possession of property through Court and leasing 
It to defendant 1 by registered lease to which 
defendant 2was marginal witness — Defendants2 
and 3 taking sub-leases from defendant 1 — 
Defendants' adverse possession cannot com- 
mence until expiry of leases. 

Tho plaintiff had obtained possession of the pro- 
perty through Court. He leased the land to dofen- 
dant 1 by a registered lease to which defendant 2 
himself was a marginal witness. Defendents 2 and 
8 then took a registered eub-lease from defendant!. 
Both these leases wore perfectly valid and genuine: 

Held that the defendants' adverse possession 
could not commence until after the expiry of the 
leases. [P72C2] 

(e) Cosharers — One cosh.Trer can sue tres- 
passer without impleading other cosharers. 

One cosharcr can maintain a suit against a 
trespasser without iinplciding the other cosharers. 

[P72 0 2J 

S. D. Baja SinghandGanesha Khan, and Abdul 
Gha/ur Khan — for Appellants (in 217/86 and 
201/49 of 1940, respectively.) 

Bespondent (Faleh Mohd.) in person. 

Almond J. C. — ITardit Singh sued (l) 
Fateh Mohd., (-2) Kaj^i Mukarram and (3) 
Kazi Fazal Ilabi. son of Kazi Mukarram, for 
the following reliefs : (i) Possession of 143 
kls. 15 mis. of land. ( 2 ) Possession of a water- 
mill. (3) Possession of four houses and a 
vacant site attached to them. (4) Bs. 220 on 
account of mesne profits of the water-mill 
for three years. lie alleged in his plaint that 
on 2Gth March 1918 he and his father Narinjan 
Singh obtained a decree for possession of 
this property from a civil Court against 
defendant 2 and others and that ha obtained 
possession of the property through Court in 
1920. On 6th May 1921 the plaintiff and his 
father leased tho whole of this property 
to defendant i with the consent of defen- 
dant 2 for a period of seven years, that 
defendant 2 signed the lease deed as a witness, 
that on 7th May 1921 defendant l sub-leased 
the property to defendants 2 and 3, that the 
lease expired on 6th May 1928 and defen- 
dants 2 and 8, who were still in possession, 
refused to surrender possession. He farther 
added that in 1933 he bad brought a suit 
against the defendants in a civil Court which 
held that the suit was triable by a revenue 
Court, that on an application for revision to 
this Conrt an Additional Judicial Commis- 
sioner held on 26th August 1936 that the snit 
was triable by a civil Court and had remand- 
it. and that on I6th August 1937 the plaint 


had been rejected for his failure to make up 
the deficiency in courb-fee as ordered by the 
trial Court. 

Defendant i admitted the lease of 1921 but 
denied that the plaintiff bad ever delivered 
possession to him under the lease. He said 
that defendants 2 and 3 were in possession 
even before the lease, that the lease was a 
nominal transaction and was fictitious in 
nature and that the defendant had no con- 
cern with the dispute. Defendants 2 and S 
challenged the correctness of the valuation 
of the suit as regards the houses and mill 
for purposes of jurisdiction. They contended 
that the suit was cognizable by a revenue 
Court and that it was time barred against 
them. They alleged that as the previous suit 
had been dismissed the plaintiff could not 
sue again on the same cause of action. They 
said that they were in adverse possession of 
the property for more than 12 years. They 
denied that the plaintiff or his father ob- 
tained possession under the decree of 1918. 
They also alleged that the lease given to 
defendant 1 was fictitious and without con- 
sideration and denied that they themselves 
ever took a sub- lease of the property. They 
further alleged that the plaintiff was a non- 
agriculturist and was therefore not entitled 
to possession. Lastly they alleged that the 
plaintiff could not sue alone and they claimed 
costs of improvements. There was one other 
defendant to the suit, Mt. Gujri, the widow 
of plaintiff’s brother. She was proceeded 
against ex parte. On the pleadings of the 
parties il issues were framed. Of these it is 
now only necessary to refer to Nos. 8 and 6 
to 8 : none of the others remain in dispute. 
These issues were as follows : 

(8) Whether the eult as agaloet defendants 2 and 
3 is within time? (6) Whether defendants 2 and 8 
have boon in adverse possession of tho property In 
suit for over 12 years ? (6) Whether the lease deed 
in favour of defendant 1 was validly oxeoulod and 
was for consideration? (7) In esse issue 6 is proved 
in tho affirmative, how will thlscIrcumstanM aflMt 
defendants 1 to S'a rights ? (8) Whether plaintiff 
alone cannot sue for the entire property ? 

On issues 3 and 6 the trial Court found 
that the suit was within time os regards all 
the properties except the water-mill. Ha 
held that it was time barred as regards the 
mill because the mill was expressly 
from the sub-lease granted to defendante 2 
and 8. He held that defendants * / 

had been in possession of the * 

fore the time of the leases 
nressly refusing to take a sub-lease of it 

from defendant i h^^that 

a title hostile to the plaintiff. He held tha 
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as regards the land and bouses the suit was 
within time as the land bad been validly 
leased first to defendant 1 and by him to 
defendants 2 and 8 and the plaintiff’s cause of 
action did not arise until the expiry of those 
leases in 1926. In deciding issues 6 and 7 he 
referred to his decision on issues 3 and 6 
and held that the leases were valid. On issue 
8 he held that one co-owner could sue to 
eject a trespasser even if the other co- 
owner did not join with him in the suit, and 
that in the present case defendant 4 Mt. 
Gujri, although impleaded as a party, had 
not appeared to contest the plaintiff’s right 
to possession. He therefore decreed the suit 
as regards the land and bouses with the 
site attached to the houses and dismissed 
it as regards the mill and the mesne profits 
thereof. 

Defendants 2 and 8 appealed to the District 
Judge and the plaintiff was served with a 
notice of the appeal on 29th February 1910. 
Ho presented cross-objections on ist April 
1940. The cross.objections were dismissed on 
the ground that tiioy had boon presented 
beyond the period for limitation. The ap. 
peal of defendants 2 and 9 was dismissed on 
the merits. Against the decision of the 
Additional Judge the two contesting defen- 
dants and the plaintiff have both presented 
further appeals and this order will cover both 
cases. The appeal of the defendants is with 
a view to having the whole of the suit dis- 
missed. The appeal of the plaintiff is with 
a view to obtaining a decree for the water, 
mill also, and in addition to have a decree 
for Rs, 20 costs wrongly allowed against him. 

The plaintiff valued his memorandum of 
appeal for purposes of court-fee on the mill 
at five times the land revenue which he 
fixed at Rs. 8C. An objection was taken by 
the office that it should bo valued for pur- 
poses of court-fee on the market value of 
the mill, The plaintiff persisted in his ob- 
jection and now it is argued that the appeal 
has not been presented within time. In this 
connexion the first Question for decision is 
whether the water-mill which is admittedly 
assessed to land revenue is to be assessed 
for purposes of court-fee as "land ’’ within 
the meaning of 8. 7 (v) (b) or os a "house" 
within the meaning of 8.7 (v) (e). No autho- 
rity on this problem has been cited by either 
party, but there is a published authority of 
the Allahaba^ High Court in 24 ALL 218* in 
which a similar question arose. In that case 
t^ property wa s a fac tory situated on land 

1. ('02) 24 All 218 : 1902 AWN ^ Durga Bin^ 

T. Bisbesfaar Dajal. 


which was assessed to land revenue and it 
was held that the valuation for purposes of 
court- fee was the market value of the 
factory and not 30 times the land revenue. 
There is also an unpublished case of this 
Court (Further Appeal No. IIC of 1925) in 
which the appellant was required to stamp 
his appeal ad valorem on the value of the 
mill. Wo think that the distinction which 
is drawn in 8. 7, (IJourt-fees Act, between 
land, houses and gardens indicates that 
lands with buildings uikjd tliem come within 
the definition of 'houses’ and wo accordingly 
bold that the mill should have been assessed 
for purposes of court-fee on its market 
value. 

The further question arises whether the 
appellant should bo granted time under 
8. 149, Civil P. C., or under O. 7, R. il for 
the purpose of making good the deficiency 
in court-fee. This jwint was not argued 
before us at the hearing of the appeal, but 
as it is a point which obviously arises for 
decision we have consulted the authorities 
which are referred to in MuUa’s edition of 
the Civil Procedure Code in the commen- 
tary on 8. 149 of the Code and those in the 
commentary on O. 7, R. n in Chitaley’s 
edition of the Civil Procedure Code at Note 
0. It is apparent that there is a conllict of 
opinion between the various High Courts. 
The Bombay High Court is of opinion that 
it is incumbent upon the Judge when a 
memorandum of appeal is presented iusufli- 
oiently stamped to grant time under 0 . 7 , 
R. 11 before rejecting the memorandum of 
appeal. The authority on this point is re- 
ported as 21 I c 337.* The Madras High 
Court in A I R 1938 Mad 316'* after consider, 
ing the Bombay case has definitely ruled 
that o. 7, R. 11 does not apply to a memo- 
randum of appeal but only to plaints and it 
was pointed out that the real question in 
the case of appeals was whether time should 
be extended under S. 5, Limitation Act. The 
High Court of Patna in a short judgment 
reported as A l R 1939 Pat 432* has endorsed 
the view of the Bombay High Court. The 
Lahore High Court has been consistent in 
holding that it is a matter within the dis. 
cretioD of the appellate Judge to allow time 
fo r stam pi ng the appeal or not. The leading 

2. (’14) I A I R 1914 Bom 249 : 21 I 0 387 • 88 
Bom 41 : 16 Bom L R 902, Achut Ramchandra 
V. Nogappa Bab Balgaya. 

3. ('38) 25 A I R 1938 Mad 316 : 177 I 0 453 • 
(1988) 1 M L J 614, BUaramayja v. Ramayya. 

4. (’89) 26 A I R 1989 Pat 482 : 180 I C 791“^ 

P L T 426, Ramgati Singh v. Shitab Singh. 
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cases of this Court are 102 I c 616,^ 57 I C 
215® and 54 I 0 400/ The Allahabad High 
Court takes approximately the same view 
as the Lahore High Court. The leading 
authority of that Court is 118 I 0 228=A I R 
1929 ALL 76.® The only Calcutta ruling re- 
{erred to, 133 1 0 643,® can scarcely be regarded 
as an authority either way. The Oudh view 
as given in A I R 1930 oudh 104*® is that 
time ought to be allowed without definitely 
saying that it is obligatory upon the Court 
to grant time. 

We have come to the conclusion that it 
is not incumbent upon the Court to grant 
time to an appellant to make good the 
court. fee on his memorandum of appeal on 
the analogy of 0. 7, B. ii. It appears to us 
that s. 149, Civil P. C., is the general rule, 
giving the Court a discretion to allow time 
for making up a deficiency of court-fee and 
that 0. 7, R. 11 is a particular rule which 
applies in the case of plaints only. The 
question therefore remains whether theap- 
pellant in the present case is entitled to the 
discretion of this Court in his favour. We 
think there are obvious reasons for not exer. 
cising this discretion in his favour. When 
the plaintiff, appellant brought his first suit 
in 1933 ho valued the mill for purposes of 
court. fee and jurisdiction at Rs. lOO. A Com- 
missioner was appointed who found the 
market value of the mill to be Rs. COO. 
Plaintiff was ordered to make good the 
deficiency and failed to do so. His plaint 
was therefore rejected. No appeal was filed 
against that order rejecting the plaint 
although an appeal lay. Furthermore, the 
plaintiff himself when be brought the pre- 
sent suit valued the mill for purposes of 
court. fee and jurisdiction at Rupees 600. He 
valued it also at Rs. COO for the purposes of 
his cross. objections in the lower appellate 
Court. We hold therefore that there is no 
properly framed appeal from the plaintiff 
before us and accordingly dismiss bis appeal 
with costs. As regards the appeal of the 

5. (’27) 14 A I R 1927 Lah 884 : 102 I 0 616 : 28 
P L R 838, Ourearan Daa v. Dietrlct Board, Jal- 
lundur, 

6. (’20) 7 A I R 1920 Lah 92 : 67 I 0 216 : 1 Lah 
284 : 144 P L R 1920, Lokb Ram v. Ramil Das. 

7. (’19) 6 A I R 1919 Lah 65 : 64 I 0 400 : 1 Lah 
220 : 1 P L R 1920, Mt. Batto t. Amar Bfogb. 

8. (’20) 16 A I R 1929 All 76 : 118 I 0 228 : 60 All 
980 : 26 A L J 1199, Brljbba kb.aa v. Tota Ram. 

9. (’82) 19 A I R 1932 Cal 482 ; 138 I C 643 : 69 
Cal 888, JoaDadasundari Shaba v, Madbabohaa- 
dra Mala. 

10. (’80) 17 A I R 1990 Oodh 104 : 124 I 0 420 : 
e^Luck 474 : 6 0 W N 1106, Deoraj v. KunJ 


defendants the first point which is raised 
is in connexion with a certain application 
which was made by Fazal Ilahi after the 
issues were framed. He put in an applica- 
tion before the trial Court to the effect that 
the plaintiff had no cause of action against 
him and that an issue should be framed on 
this point. No issue was however framed. 
The point was again raised before the lower 
appellate Court. It was overruled for three 
reasons : (i) that the point had not been 
taken before or even at the settlement of 
the issues, ( 2 ) that it must have been pre- 
sumed to be waived as it was not pressed 
in the trial Court, and (3) that on the face 
of the case there obviously was a cause of 
action to the plaintiff. We are in full agree- 
ment with the appellate Court on this point. 
The plaintiff had an obvious cause of action. 

The next point argued is that the defen- 
dants' possession as regards the laud and 
houses is adverse for more than 12 years. 
On the material before the trial Court, we 
have no hesitation in endorsing the findings 
of both the Courts below that the defen- 
dants' possession was not adverse. The 
plaintiff had obtained possession of the pro- 
perty through Court. He leased the land to 
defendant 1 by a registered lease to which 
defendant 2 himself was a marginal witness. 
Defendants 2 and S then took a registered 
eub-lease from defendant 1. Both these 
leases are perfectly valid and ganuine leases 
and defendants' adverse possession could 
therefore not commence until after the ex. 
piry of the leases and the suit was brought 
within 12 years of that period. The other 
objection taken by learned counsel for dofen- 
dants-appollants is that the plaintiff should 
only have been given three-fourth share in the 
property as one- fourth is recorded as regards 
the land in the land revenue records os being 
owned by Mt. Gujri. Learned counsel has 
however cited no authority to rebut what 
has been held by the Courts below to be the 
legal position, namely that one cosharor can 
maintain a suit against a trespasser without 
impleading the other cosbarers. Wo are 
therefore of opinion that as regards the de- 
fondants' appeal the decisions of the Courta 
below are correct and we therefore dismiss 
their appeal also with costs. 

G.N./r.K. Appeals dismissed. 
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Mir Ahmad J. 

S. Amar Shah Singh Sri Earani Shah 
Singh^Plaintiff —Petitioner 

V. 

Khattar Electrical Engineering and 
General Supply Co., Ltd, — Defendant 

— Respondent. 

Civil R«7n. Potn. No. 611 of 1940. Decided on 
29tli May 1941, against order of Senior Sub-Judgo 
Dora Ismail Khan, D/. 13th July 1940. 

• Electricity Act (1910), S. 12 — Questions 
whether bracket should be fixed on particular 
private wall by licensee under Act and whether 
owner of wall should be given compensation — 
District Magistrate alone can decide — Civil 
Court has no jurisdiction.* 

The civil Courts have no jurisdiction to decide 
as to whether a bracket should bo fixed on a par- 
ticular private wall or not by a licensee under the 
Electricity Act and whether the person whose wall 
is being used should bo given any compensation for 
it. It is ontirely for the District Magistrate to 
decide these queations : (’30) 23 A I R 193C Pat 
Bl.Rel.on, (P 74 C I) 

Sher Khan and O. C, Kohli — for Petitioner. 

Ij. Charanjit Lai — for Respondent, 

Order. — S. Amar Shah Singh brought 
this suit for a permanent injunction and 
recovery of Re. 40 against the Khattar Elec- 
trical Engineering and General Supply Co., 
Dera Ismail Khan. He said in his plaint that 
the company had fixed a bracket on a wall 
of a private Gurdwara belonging to him and 
that he therefore wanted the bracket to be 
removed and also Rs. 40 to bo given to him 
as rent for the use of the wall by the com. 
pany for the eight months previous to the 
suit. Inter alia the defence was taken that the 
suit was barred, because a special procedure 
was provided by 8. 12 , Electricity Act, for 
deciding such disputes. It was pointed out 
that the District Magistrate or the Provin- 
cial Government were the authorities who 
had the jurisdiction to deal with such ques- 
^ons. The trial Judge agreed with the view. 
Ho held that civil Courts had no jurisdiction 
to try the suit. He therefore dismissed the 
suit. An appeal was preferred to the Senior 
Sub-Judge. Dera Ismail Khan. He also 
agreed with the trial Judge and dismissed 
the appeal. S. Amar Shah Singh has come 
up on revision to this Court. Section 12 . 
Electricity Act, is as under : 

12. (1) Any llcensoe may, from time to tlmo but 
subject alwap to the torms and conditions of hla 
liceoso, wUhiD the area ol sQpply. or. when n^r 
routed |>y terms of bis licenso to lay down^or 
place electric Bupply-lincs without the area of 
supply, without that area ; 

(«) open and break up the soli and pavement of 
any street, railway or tramway; (b) open and break 
up any sower, drain or tunnel in or under any 


street, railway or tramway; (c) lay down or place 
electric supply-lines and other works; (d) repair 
.alter or remove the same; and (e) do all other acts 
necessary for the due supply of energy. 

(2) Nothing contained in sub-s. (1) shall be 
aMmed to authorite or empower a licensee, without 
the consent of the local authority or of the owner 
or occupier concerned as the case may be. to lav 
down or place any electric supply.lino, or other 
work in. through or against any building, or on 
over or under any land not dedicated to public use’ 
whereon, whereovor or wbereunder any eJectrio 
aupply-hne or work has not already been lawfully 
laid down or placed by such licensee; 

Provided that any support of an aerial line or 
any stay or strut required for the solo purpose of 
securing in position any support of an aerial line 
may be fixed on any building or land or, having 
bten so may bo altered, notwithstanding the 
objection of the owner or occupier of such building 
or land, if the District Magistrate or, in a Presi- 
dency Town (* * •) the Commissioner of Police bv 
order in writing so directs; 

Provided, also, that, if at any time the owner 
or occupier of any building or land on whi^h any 
such support stay or strut has been fixoi, shows 
suflicient cause, the District Magistrate, or in a 
Presidency Town (* * ’liho Commissioner of Police 
may by order in writing direct any such support, 
ebay or strut to be removed or altered. 

(3) When making an order under sub-s. (2). the 
District Magistrate or the Commissioner of Police 
as the case may be. sh/iH fix the amount of com’ 
iwnsation or of annual rent, or of both, which 
should in his opinion be paid by the licensee to the 
owner or occupier. 

(4) Every order made by a District Magistrate o 
a CotnmiBSiooer of Police under 8Ub*s. (2) shall bo 

Provincial Government. 

(5) Nothing contained in sub-s. (I) shall bo 
doomed to authorize or empower any licensee to 
open or break up auy street not repairable by the 
Central Government or the Provincial Government 
ora local authority, or any railway or tramway 
except such streets, railways or tramways (if anvi 
or such parts thereof, as bo Is specially authorized 
to break up by his license, without the written 
consent of the person by whom the street is repair 
able or of the person for the time being entitled to 
work the railway or tramway, unless with the 
written consent of the Provincial Government • 

Provided that the ProvincUl Government shall 
not give any such consent as aforesaid until the 
llMnseo has given notice by advertisement or 

i” “ Ai?® Government may 

such period as the Provincial 
Government may fix in this behalf, to the person 

““ representat^Q or 
objections received m accordance with the notice 

have b«n considered by the Provincial Government 
16 18 clear that the intention of the Legis. 
latare was that the District Magistrate 
should have the authority to permit the fix. 
lug of brackets on private walls, taking of 
Iinee over private property, and other similar 
acts required for instaUing the machinery 
for electric supply. It will be observed that 
ho has the jurisdiction to fix compensation 
for the use of private building for the pur 
pose. It follows that the civil Courts have 
no jurisdiction to go into these matters, and 
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if any authority be needed I will refer to 
air 193G rat 87.' The following portion of 
tho head-note of this judgment is worth 
reproduction : 

if a right is given to an individual bj a statute 
and the mode of obtaining that right is provided 
in the statute itself, a suit to enforce the right is 
not maintainable in the civil Court. There is no 
right to receive compensation for acts done under 
the authority of the law unless the law itself gives 
such a right. If the right to receive compensation 
exists independently of a statute and the statute 
only affirms it and provides a particular form of 
remedy, that remedy is exclusive and the jurisdic- 
tion of civil Courts is barred by implication. 

I am of opinion that the civil Courts have 
no jurisdiction to decide as to whether a 
bracket should be fixed on a particular 
wall or not by a licensee under the Elec- 
tricity Act and whether the person whose 
wall is being used should bo given any 
compensation for it. It is entirely for the 
District Magistrate to decide this question 
and the appeal lies to tho Provincial Gov- 
ernment under S. 12 of the Act. I therefore 
agree with tho two Courts below and dis- 
miss the petition with costs. 

G.N./R.K. Petition dismissed. 

1. (’36) 23 A I R 1936 Pat 87 ; IGO I C 915 : 15 
Pat 246 ; 16 P L T 877, Secy, of State v. Kamc- 
shwar Singb. 
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Almond J. C. and Soofi J. 

hhivan Dilta Banarsi Dass Kapur — 

Plaintiff — Appellant 
v. 

Rai Sahib liadha Kishan Kapur and 
another — Defendants — Respondents. 

First Appeal No. 269/71 of 1940, Decided on 
14tb July 1941, from decree of Senior Sub-Judge, 
Peshawar, D/- 14th March 1940. 

* (a) Limitation Act (1908), S. 12 — Time for 
obtaining copy oi decree — Period between date 
oi judgment and date of signing of decree will 
be excluded provided copy of decree is applied 
for with due diligence even though decree is not 
signed. 

In case an application for obtaining a copyoftbe 
decree has alr&idy been made, and a decree is sign- 
ed later on, the period which thus elapses, would be 
deemed to be the time requisite for tbo obtaining 
of tbo copy, because tho signing of tho decree is a 
matter which is not within the control of tbo ap- 
plicant. By the mere act of applying for the copy 
tho applicant does whatever is within his power 
with due diligence and caution to obtain the bene- 
fit of 8. 12. But if he does not put in the applica- 
tion for a copy till after the decree has been signed, 
he cannot be said to have exercised due diligence 
and caution, and in that ease the period which 
elapses between the date of the judgment and the 
date of the signing of the decree cannot be consi- 
der^ to be the time requisite for obtaining tbo 
copies : Cass late discussed. [P 76 C 1) 


(b) Limitation Act (1908), Art. 156 — Date of 
decree— Time should be computed from date of 
pronouncement of judgment and not date of 
signing of decree. 

The date of the decree must correspond to the 
date on which the judgment is pronounced, no 
matter what the date of the signing of the decree 
may happen to be. Hence the time for the presen- 
tation of the appeal should be computed not from 
tbo date of the signing of tho decree, but from the 
date of the pronouncement of the judgment. 

[P 75 C 2; P 76 C 1] 

(c) Limitation Act (1908), S. 5 — Conflict of 
views on certain point — Delay caused by adopt- 
ing one view — Time may be extended. 

Where there are conflicting views on a certain 
point and the delay caused in filing the appeal is 
caused by adopting one of the views, even though 
the Court takes the contrary view, it can extend 
the time under S. 5 : 39 Cal 766, Rel. on. 

(P 76 C 1) 

lluham Chand and L. Vaishno Ditta Hal — 

for Appellant. 

L. Charanjil Lai — for Respondents. 


Soofi J. — This appeal arises out of a suit 
or partition in which the plaint was pre- 
lented on 27tb January 1932, the prelimi- 
lary decree was passed on 12th October 
930. and the final decree was granted on 
•itb March 1940. Various questions in con- 
lexioD with the final decree bad already 
)een decided from time to time, while cer- 
ain others had to be left open when the 
inal decree was passed. In the judgment 
he learned trial Judge remarked that it 
vould be indeed an arduous task for the 
)ffice to make out the final decree, but that 
t would be possible to prepare it. The 
locree sheet was signed on 28th September 
940. This appeal was presented on llth 
December 1940 . As it happened to be a very 
engtby case, it was considered desirable to 
ssue notice to the other party on the ques- 
ion of limitation to start with. Prima facie 
be appeal is time barred. The appellant in 
)rder to bring it within the period of 
ation gave his reasons in the grounds of 
appeal. The learned counsel for the appel- 
ant has taken two positions which are as 
ollows : (1) In case the time for the pre- 
entatioD of appeal is computed from the 
[ate of the signing of the decree, i. 
leptember 1940 , then the appeal is within 
ime. (2) In case the time is computed from 
he date of the passing of the decree, i. e., 

4tb March 1940, the appeal is 

ime barred, but it is a case in which the 

Jourt may show indulgence under seo. 6. 

jimitation Act. 

As regards the first point ‘bere ‘wo 
iifferent views. For one v.ew the leading 

aea is 13 Oal 

.Tee) I80S W (FB), B.nl Minihub MItWr 
MAinaffiol Dasfliv 
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Bench of five Judges of that Court. It was 
held that where a suitor is unable to obtain 
a copy of a decree from wbicli he desires to 
appeal by reason of the decree being un- 
signed, he is entitled under s. 12 , Limitation 
Act, to deduct the time between the deli- 
very of the judgment and the signing of the 
decree in computing the time taken in pro- 
senting his appeal. The same view was 
taken by a Bench of six Judges of the Patna 
High Court in a I R 1936 Pat 45.^ A similar 
view was adopted in some subsequent cases 
decided by single Judge of Calcutta. Patna 
and some other High Courts. AIR 1928 
P C 103^ cited by the learned counsel for the 
appellant to support the same proposition, 
cannot be considered to be an explicit 
authority on the point, because it is not 
possible to ascertain from the judgment 
whether the application for the copy was 
made before the decree was signed, or after- 
wards. What is laid down in this ruling is 
that the word "requisite” is a strong word; 
it may bo regarded as meaning something 
more than the word "required”. It means 
properly required” and it throws upon the 
pleader or counsel for the appellant the 
necessity of showing that no part of the 
delay beyond the proscribed period is duo 
to his fault. The leading cose for the con> 
trary view is a decision by a Bench of four 
Judges in 12 ALL 461 .* In that case the 
judgment was pronounced by the Court of 
first instance on 23rd May 1887. The decree 
was signed on Sist May 1887. An application 
for the copy was made on Slst May. The 
information about the estimate of costs was 
supplied by the copying agency on Ist June. 

The estimated amount was not deposited 
till 9th June. The copies were delivered on 
llth Juno. The memorandum of appeal was 
filed in the lower appellate Court on 30bh 
Juno. It was held that the appeal was 
barred by limitation. It was laid down that 
in computing the time which is to be ex- 
cluded under s. 12 , Limitation Act, from 
the period of limitation, i. e., the "time re- 
quisito for obtaining a copy.” does not begin 
until an application tor copies has been 
made. If therefore after judgment, the 
decree remains unsigned, such interval is 
not to be excluded from the period of limi- 


2. (’36) 23 A I R 1936 Pat 45 : 160 1 C 447 • 
Pat 284 ; 16 P L T 849 (FB). Gabriel CbrUti 
V* ubandra Mohan* 

3. (’28) 16 AIR 1928 P C 103 : 109 I C 1 : 6 Ra 

CboUjar^ ^ N. Surly v. T. 

4 . (’90) 12 All 461 t 1890 AWN 149 (F B), Bee 
V. Absanullab Kbau. 


tatioo unless an application for copies hav- 
ing been made, the applicant is actually and 
necessarily delayed, through the decree not 
having been signed. The rule in 13 Cal 104* 
was dissented from. The same view was 
taken in a I it 1925 Oudh GOO,^ a single Judge 
decision ; in 15 I c 59.° a Calcutta decision of 
a Bench of two Judges; in A I R 1927 Nag l,^ 
a decision by a Bench of three Judges and 
in A I R 1929 Rang hg,** a decision by a 
single Judge. Lot us now examine the law 
on which the above-mentioned rulings are 

based. Section 12 , Limitation Act, roads as 
follows ; 


1 ^. ( 1 ) 111 computing tbo poriod of limitation 
prescribed for any suit, appeal or application, the 

day from which such period is to Lo reckoned shall 
be excluded. 

(2) In computing the period of limitation pre- 
scribed for an appeal, an application for leave to 
appeal, and an application for a review of judg- 
ment, the day on which the judgment couiphined 
of was pronounced, and the time requisite for ob. 
taiDiQg a copy of the dccroo, scotcoce or ord^r 
appealed from or sought t-o be reviewed, shall U 
excluded. 

(3) Whore a decree is appealed from or sought to 
1)6 review^, the time requisite for obtaining a copy 
of the judgment ou which it is founded shall also 
be excluded. 

(4) In computing, the period of limitation pre. 
scribed for an application to set aside au award, 
the time requisite for obtaining a copy of the 
award shall be excluded. 


In sub-s. ( 2 ) of this section wo find that 
tbo day on which the judgment complained 
of was pronounced and the time requisite 
for obtaining a copy of the decree appealed 
from shall be excluded. Tlie question for 
determination is what should bo considered 
to be the date of the decree of which the 
copy is to be attached. Order 20 , R.7 of sch. 1 , 
Civil P. C., resolves the difficulty, and may 
be quoted here : 


The decree shall bear date the day on which the 

judgment was pronounced, and when tho Judeo 
has satisfied himself that tho docroe has been drawn 

up in accordance with the judgment, he shall sign 
tile decreo. ° 


Chitaley in his commentary under this 
rule has noted that the date of the decree 
must correspond to the date on which the 
judgment is pronounced, no matter what 
the date of the signing of the decree may 
happen to be. The reason for that is that 
the decree becomes operative from the time 


OWN 420, Mahomed Mehdi Ali^Kh^n V^Lal 
Bahadur Siogh. 

6. (’12) 89 Cal 766 : 15 I C 69. Harish Ch.audra v. 
Chaodpur Co. Ltd. 

7. (*27) 14 A I R 1927 Nag 1 : 98 I C 1057 (F B) 
Umda y. Rupebaod. 

^ IIG : 117 I C 251 • 7 

Raog 18, Mauog Po Kyaw v. Ma Lay. 
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of the pronouncement of the judgment. No 
subsequent event can affect the decree. So 
the date on which the decree is signed is 
immaterial. Section 12, Limitation Act, ex- 
cludes the time requisite for obtaining the 
copy of the judgment and the decree. So in 
case an application for obtaining a copy of 
the decree has already been made, and a 
decree is signed later on the period which 
ithus elapses would be deemed to be the 
time requisite for the obtaining of the copy, 
because the signing of the decree is a matter 
which is not within the control of the 
applicant. By the mere act of applying for 
|the copy the applicant does whatever is 
.within his power with due diligence and 
caution to obtain the benefit of s. 12. But 
if he does not put in the application for a 
'copy till after the decree has been signed, 
he cannot be said to have exercised duo 
'diligence and caution, and in that case the 
'period which elapses i)etween the date of 
itbe judgment and the date of the signing of 
the decree cannot be considered to bo the 
time requisite for obtaining the copies. 
This view of ours finds support in 12 ALL 
■101, ‘ the loading Allahabad case, and the 
subsequent decisions noted above. We con- 
iSequently liold that the time for the pre- 
sentation of the appeal should be computed 
not from the date of the signing of the 
decree, but from the date of the pronounce- 
ment of the judgment. 

So far as the second point is concerned, 
;we are inclined to give the benefit of 8. 5, 
Limitation Act, to the appellant, because an 
equally good authority, i. e,, 13 Cal 104, ‘ is in 
support of the view contrary to ours. The 
advantage of 8. 5 was given in 15 i C 59° 
referred to above for the same reason. For 
the reasons given above, we treat the appeal 
as yithin time by extending the period of 
limitation under the provisions of 8. 5, Limi- 
tation Act. It shall be heard on merits. The 
costs of this hearing shall be borne by the 
parties. 

k.s./r.k. Order accordingly. 
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Mir Ahmad J. 

Tila Mohd. Ilaji Mohd. Azim and 
another — Plaintiffs — Petitioners 

V. 

Municipal Committee, Peshawar — 

Defendant — Respondent. 

Civil Rovn. No. 184 of 1941, Decided on 26th 
Juno 1941, for revision of docree and order of Addl. 
Judge, Peshawar, D/- 15th February 1941. 

Civil P. c. (1908), O. 29, R. 1— Suit against 
ntcipality — Secretary can engage counsel 


under general power of attorney given to him— 
Special authorization by municipality is not 
necessary. 

Under 0. 29, B. 1, the secretary of a maniclpa- 
lity can sign and verify the written statement, and 
the fact that be has been generally empowered to 
institute and defend suits is enough to authorize 
him to engage a counsel to defend actions against 
the municipality. Defending an action is certainly 
diderent from instituting an action. The latter step 
requires initiative which should certainly come 
from the municipality itself and notfromitsagent. 
Ileuce a special authorization by the municipality 
is not necessary as is required for instituting suits: 
(’32) 19 A I R 1932 Lah 388 and (’86) 22 A I R 
1935 Lah 345. Disfin^. (P 77 0 2] 

(b) Limitation Act (1908), Art. 146A and 
S. 28 — Municipality not filing suit for posses- 
sion of land encroached upon for 30 years loses 
its right to demand removal of encroachment 
and possession of land. 

A municipality loses its right to demand the re- 
moval of an encroachment and to recover the land 
encroached upon if a suit for possession of the land 
is not instituted on its behalf within 30 years of 
its having been dispossessed of it : (’86) 23 A I R 
193C Lab 182,Commented upon,andnol foU,;{'25) 
12 A I R 1925 Mad 64, Expl.\ (’20) 7 A I R 1920 
Bom 9; (’22) 9 A I R 1922 Bom 111 and (’19) 6 
A I R 1919 Cal 807, Rcl. on. {V 78 C 1} 

(c) Limitation Act (1908), Art. 146A — Open 
assertion of hostile title is not necessary to start 
limitation. 


An open assertion of hostile title is not necessary 
to start limitation under Art. 146A. Possession, pro- 
vided it is not permissive or in the alternative dis- 
continuance of possession by the munioipality is 
quite sufficient to make limitation run against the 
municipalitv. (P 78 0 2] 

(d) Civil'P. C. ( 1908 ), S. 115— "Material irre- 
gularity”— Failure to note that certain decision 
followed does not apply to the case. 

Failure by the lower Court to notice that a cer. 
tain ruling which it has followed does not apply to 

the case is a case of material irregularity. 

[P 7o U 

7?.-;. JTh/ttt Ni»]iLirandS}ieikliNaoshband 


Khan — for Petitioners. 

Nur Ilahi Khan — for Respondent. 


0[>(jer. The Municipal Committee, 

shawar, prosecuted Tila Mobd. and Bashir 
imad for having a platform adjacent to 
sir shops on a municipal street. As a con- 
luence Tila Mohd. and Bashir Ahmad 
DUght this suit against the Municipal Oom- 
ttee. Peshawar, for a declaration that they 
re the owners of the platform and the 
9 underneath it. They asked in the plaint 
It the municipality should be reatrwned 
m removing the platform. The municipa- 
f denied that the plaintiffs were the 
ners of the site and the platform, 

mioipal draftsman and the 
were produced by the plaintiffs. They 

a that Sie plaintiffs bad this 

, street since 1902 and °hich 

d any rent for ocoopymg the land which 
. nlfttform. The trial Judge 
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found that the plaintififs had been in posses- 
sion of the site underneath the platform 
since 1902. He observed that Art. 116A, Limi- 
tation Act, would apply if the municipality 
sued for the possession of the land and that 
the period of 30 years prescribed by that 
article having expired the municipality 
would be non-suited on the ground that its 
rights were extinguished by operation of 
S. 28, Limitation Act. The Judge however 
referred to the ruling reported in A i R 1936 
Lab 182,^ in which it was held by a single 
Judge of the Lahore High Court that in spite 
of Art. 14CA, Limitation Act. a municipality 
could remove an encroachment. He decided 
to follow the authority and dismissed the 
suit. An appeal was preferred by the plaintiffs 
to the District Judge. Counsel for the appel- 
iants objected to the locus standi of counsel 
for the municipality to appear for the muni- 
cipality. He pointed out that the municipal 
secretary hod signed the power of attorney 
of counsel in pursuance of a general power 
of attorney given to him by the municipa- 
lity and urged that the said officer could 
not by law brief the counsel on the strength 
of that general power of attorney. On the 
merits it was contended that the judgment 
of the trial Judge was wrong. The appellate 
Judge rejected both the arguments and die- 
missed the appeal. The plaintiffs have come 
up on revision to this Court. 

Counsel for the petitioners has reiterated 
the objection that Mr. Nur Ilahi Khan is 


not duly authorized to appear on behalf of 
the municipal committee. He referred me 
to A 1 R 1932 Lah 388^ and A I R 1935 Lah 346,^ 
in which it was held that the municipal secre- 
tary could not under general delegation file 
a suit on belialf of the municipality. Their 
Lordships of the Lahore High Court have 
laid down that there should be a special 
authorization by the municipality in every 
case for instituting a suit. Had this suit 
been tiled by the municipality I would have 
certainly dismissed the suit on this ground. 
But I think the view expressed by their 
Lordships of tlie Lahore High Court does 
not apply to defending suits. I tliink under 
0.29, R.l, Civil P. C., the secretary could 
sign and verify the written statement, and 
the fact that he has been generally em- 
powered to institute and defend suits is 
enough to authorize him to engage a counsel, 
to defend actions against the inunicijjality. 
Defending an action is certainly difl'ereut 
from instituting an action. The latter step 
requires initiative which should certainly 
come from the municipality itself and not 
from its agent'. I therefore hold that Mr. 
Nur Ilahi Khan is properly authorized to 
appear for the Peshawar Municipality. I 
will now discuss the question whether the 
municipality has lost its right to the portion 
of the street under the platform by the 
operation of Art. 14CA, Limitation Act, read 
with 8. 28 of that Act. Article 14GA, Limita- 
tion Act, runs thus : 


Thirty year:;. The date ol the 

dispossodfiioD or 
discoDtinuancc. 


Article J4CA, By or on behalf of uny local 
authority for posisosaion of any public 6troct or 
road or any part thereof from which it has been 
diepocsecssed or of which it has discoDtinuod the 
poesosaloD. 

SectioD LimitatioD Act, is id the fol- 
lowiog terms : 

At the doterroinatioD of the period hereby 
limited to any person for instituting a suit for 
possession of any property, hie right to such pro. 
perty shall be extinguished. 

Now tbo combioed ofToct of theso two 
sections is apparent. If a porsoD bad bedo 
in possoBsioD of a street for more thaD 30 
years and the municipality failed to file a 
suit for recovering possession of the street 
from him within that period of 80 years 
the title of the municipality to the land is 
extinguished. In other words, the land no 
longer remains a highway or a part of the 
street. It follows that the municipality has 
no right to obtain possession of the land in 
dispute in this case for admittedly the 

1. (*36) 23 A I R 1030 Lah 182 
P L R 744, Municipal Committee, AmrltBar v 
Mt. Gujri. 


plaintiffs have been in possession of it since 
1902 and steps were taken by the municipal 
lity for the first time in 1939 to remove the 
platform and get back the street. The two 
Courts below have not denied that the title 
of the municipality to tbo street has been 
extinguished by prescription. They have 
however relied on the judgment of the 
Lahore High Court referred to above, viz., 
AIR 193G Lah 1S2,^ In this ruling his Lord* 
ship of the Lahore High Court has referred 
to a ruling of the Madras High Court re- 
I^rted in_A 11^1925 Biad 64^ and said that it 

2. (*32) 19 A I R 1932 Lah 3SS : 137 I C 263 “ 38 
P L R 956, Secretary, Notified Area Committee. 
Okara v. Kidar Nath. 

3. (*35) 22 A I R 1935 Lah 345 : 15R I C 346 : 17 
Lah 35 : 38 P L R 394, Notified Area Com* 
mitteo, Okara y. Kidar Nath. 

4. C26) 12 A I R 1925 Mad 64 : 81 I C 894 • 25 
Cr L J 1070 : 47 Mad 71G : 47 M L J 470, Public 
Proaecutor v. Varadarajulu Naidu. 
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was an authority for the view that Art. 146A 
and S. 28, Limitation Act, did not take away 
the right of the municipality to remove 
an encroachment. He was swayed by this 
authority in coming to the same conclusion. A 
reference to A I R 1925 Mad 64* shows that the 
Judge came to this conclusion on the strength 
of the amendment of the Madras Municipal 
Act in which it wasdehnitely provided that 
in spite of the lapse of the period of limi- 
tation prescribed by the Limitation Act the 
municipality shall continue to have the 
power to remove an encroachment on pay. 
ment of compensation. The relevant portion 
of the amended section was quoted by the 
Judge who gave that ruling and is also re. 
produced below for facility of reference : 

1. The cbairman may by notice require the 
owner of any premises to remove or alter any 
projection, encroachment or obstruction situated 
against, in front of such premises and in or over 
any street. 

2. If the owner .... of the premises proves that 
.any such projection, encroachment or obstruction 
has existed for a j<er\od sufficient under the law of 
limitation to give any jicrsnn a prescriptive title 
thereto or ... . the municipal council shall make 

reasonablocompensationtoovery person who suffers 
damage by the removal or alteration of the same. 
The underlines (here italicized) are mine. 
The Punjab Municipal Act has got no such 
provision in it and consequently I must re- 
mark with due respect that his Lordship of 
the Lahore High Court has applied the ruling 
to the Lahore case under a misapprehension. 
|TherG are several reported cases in support of 
the view that a municipality loses its right to 
demand the removal of an encroachment and 
to recover the land encroached upon if a suit 
for possession of the land is not instituted 
on its behalf within 30 years of its having 
been dispossessed of it: vide A i r 1920 Bora 
9,® A I R 1922 Bom 111® and A I R 1919 Cal 
807.^^ It should be remembered that the 
Legislature has used different words for 
describing the terminus a quo in col. 3 of 
Art. 14GA and Art. 144, Limitation Act. The 
words in col. 3 of Art. 146A are "The date of 
dispossession or discontinuance", while the 
words in col. 3 of Art. 144 are "When the 
possession of the defendant becomes adverse 
to the plaintiff". It is significant, for it 
clearly shows that overt denial of title is 
Pofi J'cquired for the beginning of the period 

5. (’20) *7 A I R 1920 Bom 9 : SB I 0 326 : 22~Bom 
L R 951. Tayabali Abdullabbai Vohra v. Dobat 
Muoiolpality. 

6. (*22) 9 A I R 1922 Bom 111 : 64 I C 202 : 46 
Bom 835 ; 23 Bom L R 1028, Abajl Ragho v. 
Muulclpallty of Jalgaoo. 

7. ('19) 6 A I R 1919 Cal 807 : 49 I 0 93 : 28 0 L J 
J®j*^^hutoih Sadhu Khan v. Corporation of 
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of limitation prescribed by Art. 148A and 
mere dispossession or discontinuance of pos- 
session is enough to start limitation. Oon. 
sequently I am not prepared to accept the 
proposition that an open assertion of hostile 
title is necessary to start limitation under 
Art. 146 a. I am of opinion that possession, 
provided it is not permissive or in the alter, 
native discontinuance of possession by the 
municipality is quite sufficient to make 
limitation run against the municipality. 

I therefore hold that the Municipality of 
Peshawar has lost its right to remove the 
platform and recover the land under the 
platform. The land underneath the plat., 
form is no longer a part of the street andj 
has become private property of the plaintiffs. 
The two Courts below have committed a 
material irregularity in failing to notice that 
the ruling of the Lahore High Court does 
not apply to the case. I accept the petition, 
set aside the orders of the Courts below and 
grant the plaintiffs a decree as prayed for. 
They shall get their costs from the mnnici* 
pality throughout. 

k.s./R-K. Petition accepted. 

(28) A. I. R. 1941 Peshawar 78 

Almond J. C. and Mir Ahmad J. 

Umar Bakhsh Musa Khan — Petitioner 

V. 

Emperor and another — Opposite Party. 

Crimioal Revo. Poto. No. 172 of 1941, Decided 
on 14tb June 1941, from order of Diet. Magistrate, 
Peshawar, D/- 24th April 1941. 

Criminal P. C. (1898), S. 514 — Security to 
keep peace— Magistrate convicting accused for 
offence involving forfeiture of security— Magis- 
trate can order forfeiture subsequently. 

A Magistrate who conviots a person oianoSeoce 
Involving the forfeiture of the security bond to 
keep the peace executed by that person can subw- 
Quently take action against that person by forfeit- 
ins the security bond: 18 P R 1918 Cr, held not 
good law, ('36) 28 A I R 1936 Pesh 141, Approved; 
(’39) 26 A I R 1989 Lah 70 (FB). Foil. [P 79 0 1) 

Khatcaja ifohd. Khan — for Petitioner. 

Advocate-Oeneral — for the Crown. 

Almond J. C.— One Yusafzai was bound 
down under s. 109, Criminal P. O-. 

Umar Bakbsh stood surety for him. Within 
the period of the bond Yusafzai was oonw^ 
of an offence under s. 457/511, Penal Cerfe. 
on 80th January 1941. On the same day the 
Magistrate who convicted bim called upon 
the principal and the surety to s^ow cause 

why the bond should not be forfeited ai^d 

on 18 th February he forfeited 
the eitont of Rs. 200 out of Rs- “J" 

peal was made by the surety to the Diatnot 
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Magistrate who reduced the sum to be for- 
feited from Rs. 200 to Ra. 100. Against the 
order of the District Magistrate the surety 
has preferred this application for revision. 
At the preliminary hearing of the case 
bis counsel relied upon a case reported in 

13 P It 1913 Cr,^ a judgment of a Full Bench 
of the Punjab Chief Court which laid down 
that unless a Magistrate who was aware of 
the existence of a surety bond proceeded at 
once on recording a conviction to order its 
confiscation, he could not do so by subse- 
quent proceedings. In view of this judg. 
ment which was cited at the preliminary 
hearing the case was referred to a Bench. 

From the argumonta which have been 
jaddressed to us today it is clear that the 
law laid down in 13 P R l9l3Cr‘ can now be 
iDo longer considered to be good law. It was 
dissented from in a judgment of a single 
Judge of this Court in a case reported in 
AIR 1930 Pesh 111" and it has subsequently 
been overruled by another Full Bench of 
the Jjahoro High Court in a case reported 
in A 1 K 1939 Lah 70.^ The ground on which 
|tho application for revision is made can 
'therefore not now bo sustained. The petition 
'is accordingly dismissed. 

G.N./R.K. Petition dismissed. 

1. (’18) 18 P R 1913 Cr: 18 I 0 403; 39P L R lOl.sT 

14 Cr L J 67, Emperor v. Mans 2 . 

2. (’36) 23 A 1 R 193G Pesh 141 : 1G3 I C 448 ; 37 
Ct L L J 849, MiraiDshab v. Emperor. 

3. (-39) 28 A 1 R 1939 Lah 70 : 1«0 I C 849 : 40 
Cr L J G05 : I L R (1939) Liih 283 : 41 P L R G9 
(FL), Rjbulkhai) v. Emperor. 


^ (28) A. I. R. 1941 Peshawar 79 
Almond J. C. and Mir Ahmad J. 
Emperor through Advocate-General, 
N..W. F. P. — Appellant 


V. 

i akbirullah TV ahidullah — Respondent. 

Crlmloal Appeal No. 122 of 1941. Decided on 
9tb Juno 1941, against order of tho Magistrate. 1st 
ClAfs, D/- 28rd februarj 1911. 

Penal Code (I860), S. 456 — Person entering 
house of another to commit adultery with un- 
married woman by invitation and actually com- 
mitting adultery — Case does not fall under 
S. 450 : 68 J R, OVERIIULED. 

Where a man enters the houscof another person 
with intent to commit clandestine adultery with 
uu unmarried woman by invitation and actually 
commits adultery, not only docs ho not intend to 
mbult or annoy any other person in the bouse but 
he desires above all things that his presence should 
not be known to tho other occupants, and con- 
sequently bo cannot bo held to bo oullty under 
S. 4&G : 68 J R, OVERRULED-. (’37) 24 AIR 1937 
Pesh 92 and (’38) 25 A I R 1938 Lab 634 (p B) 
Rel. on. {p 73 q 2] 

Advocate-Qcneral — for Appellant. 
ilolik Khuda ISahhth — for Respondent. 


AlmoDd J. C. — This is an appeal by the 
Provincial Government against tho order of 
a Magistrate of the first class, Mardao, dated 
23rd February 19-11. acquitting the respon- 
dent of an ollence under s. 45G, Penal Code. 
The facts as alleged Ijy the prosecution and 
which we accept as true are that Takbirulla, 
the respondent, late in the evening entered 
a bouse which was jointly occupied by Sar. 
faraz.the complainant his mother Mt. Malko 
and his invalid sister with intent to commit 
adultery with Mt. Malko who was a widow 
and actually committed adultery witli her. 
Sarfaraz who was absent at tho time un- 
expectedly returned from the hujra and 
encountered the respondent as ho was leav. 
ing the house. Tho question is whether 
under these circumstances tho respondent 
was guilty of an olTence under .s. 450 . Penal 
Code. 

The learned Magistrate hearing the ci.se 
referred to a judgment of this Court re 
l»rted in .<>8 j. r. but distinguished it on 
the ground that in tho present case the 
real person who was in possession of the 
house was Mt. Malko who had invited the 
respondent into her house in order to com 
mit adultery. In 59 J R it is held that a 
roan who enters into the house of another 
person with the intention of committing 
adultery with bis unmarried daughter must 
be presumed to have the intention of caus- 
ing insult and annoyance to the girl's re- 
latives. In a case decided by a Bench of this 
Court and reported in a I r i937 Pesh 9-'‘ 
we had occasion to express our dissent from 
the principles laid down in that ruling and 
our view is now further condrmod by a 
later judgment of a Full Bench of the Lahore 
High Court, air 1938 Lah 534.=* We are unable 
to agree with the reasoning given in 58 .j r 
for it appears to us obvious that if a mau 
enters the house of another person with the 
intention of committing clandestine adultery 
with an unmarried woman, not only does 
be not intend to insult or annoy any other 
person in the house, but he desires above all 
thinpthat his presence should not bo known 
to the other occupants. We are therefore 
not prepared to follow the principles laidi 
down in J. r. no. 58. The appeal of the 
I rovincial Government is dismissed. 






I 0 846 : 39 


!• ( 37) 24 A I R 1937 Poah 92 : 171 
Cr L J 35, Mohtasham v. Emperor. 

2. (’38) 25 AIR 1938 Lah 634 : 17G I C 497 • qo 

^ ^ ^ B). Abdu, 
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(28) A, I. R. 1941 Peshawar 80 
Aluond J. C. 


Ghulam Rami Jlahi Baksh — 

Petitioner 

V. 

Hafiz Mohd. Amm Mohd. Zarin — 

Respondent. 

Civil Rqvd. No. 281 of 1940, Decided od 4th 
Juoe 1941, agaioet order of the Senior Sub-Judge, 
Peshawar, D/- 23rd May 1940. 

N.-W. F. P. Courts Regulation (1 of 1931), 
S. 30 — Order by Subordinate Judge under 
S. 476, Criminal P. C. — Appeal under S. 476B, 
Criminal P. C., lies to District Judge and not 
Senior Sub-Judge. 

An appeal under 8. 476B, Criminal P. C., from 
an order of the Subordinate Judge lies to the Dis- 
trict Judge and not to the Senior Sub-Judgo. The 
proviso to S. 30, N.-W.F. P. Courts Regulation, 
merely provides special circumstances in which 
some appeals can be preferred to a Subordinate 
Judge and oven then the Subordinate Judge deal- 
ing with them is deemed to be the Court of the 
District Judge : (’21) 8 A I R 1921 Lah 20. lief. 

[P 80 0 2J 

Ganesha Khan — for Petitioner. 

L. Charanjit Lai — for Respondent. 

Order. — This is an application for revi- 
aion of tho order of the Senior Subordinate 
Judge, Peshawar, refusing to entertain an ap. 
peal from an order of the Sub-Judge, second 
class, directing that a complaint under s. 193, 
I. P. C.. bo made against the petitioner 
under S. 47G, Criminal P. C. The Senior 
Subordinate Judge held that under s. 476B 
read with 8. 195 (3), Criminal P. C., the 
appeal lay to the District Judge’s Court. 
He therefore returned the appeal for pre- 
sentation in the proper Court. Instead of 
complying with that order the petitioner 
has applied for revision of the Senior Sub- 
Judge's order on the ground that be failed 
to exercise a jurisdiction vested in him by 
law. Learned counsel for the petitioner re- 
lies upon a judgment of a Bench of the 
Lahore High Court reported in 6i i o 63* 
in which it was held that in view of tho 
delegation of certain of the District Judge’s 
functions to a Senior Sub-Judge under s. 39, 
Punjab Courts Act, the Court of the Munsif 
was subordinate to the Court of the Sub- 
ordinate Judge for the purposes of S. 195 (8), 
Criminal P. C. 

Learned counsel for the respondent con- 
tends that in that judgment sufficient at- 
tention has not been paid to the word 
"ordinarily” appearing in s. 196 (8), Cri- 
minal P. 0., and to the word "Court." He 

1 . (’31)8 AIR 1921 Lab 28: 61 10 68: 22 
Or L J 826 : 2 Lah 67 : 66 P L R 1921. Dina 
Nath V, Mohd, AbdoUa. 
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points out that under 8, 30, N.-W, F. p. 
Courts Regulation, which corresponds to 
S. 39, Punjab Courts Act, ordinarily appeals 
from the subordinate Courts lie to the 
Court of the District Judge in suits of value 
not exceeding Rs. 6000 and in other cases to 
the Court of the Judicial Commissioner and 
where the Court of the Judicial Commis. 
sxoner with the sanction of the Local 
Government directs that appeals lying to 
tho Court of the District Judge may in 
certain cases be dealt with by a Subordinate 
Judge, it merely allows the appeals to bo 
preferred to a Subordinate Judge and that 
when the Subordinate Judge deals with tho 
appeals, he is deemed to be the Court of 
the District Judge for the purposes of the 
appeals so preferred. Learned counsel con- 
tends that when Subordinate Judges deal 
with appeals they are exercising the func- 
tions of a District Judge and not of a Court 
of the Subordinate Judge. Furthermore if 
appeals under s. 476B were invariably to 
lie to the Court of the Senior Sub-Judge, 
then the word "ordinarily" in sub-s. (8) of 
8. 195, Criminal P. C., would have no 
meaning, for proviso (a) to that sub-sectiioa 
would deal fully with every single case in 
which an appeal lay. If some appeals from a 
Subordinate Judge of the second class could 
lie to the Senior Sub-Judge and some to 
the District Judge, then according to the 
proviso they would invariably be presented 
to the Senior Sub-Judge and the word 
"ordinarily” in the main sub-seotion would 
have DO meaning. 

I am of opinion that appeals from Subor- 
dinate Judges ordinarily lie to the Court of 
the District Judge and not to the Senior Sub- 
Judge. The proviso to S. 30, N.-W.F. P. Courts 
Regulation, merely provides special oiroum- 
stances in which some appeals can be pre- 
ferred to a Subordinate Judge and even then 
the Subordinate Judge dealing with them is 
deemed to be the Court of the District J udge. 

I therefore hold that the Senior Sub-Judge 
was correct in returning the appeal for pre- 
sentation in the proper Court. I accordingly 
dismiss this application with coats. Learned 
counsel for the petitioner has asked that the 
papers returned to him by the Senior Sub- 
ordinate Judge which have been Bled in this 
Court in connexion with the revision app - 
cation, should be returned to him 80 a 
he may now present them in the 
the District Judge. These papers eh^ld 
returned to him. Pleader’s fees Bs. 30. 
g.N./b.k. Application Summed* 
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(28) A. !. R. 1941 Peshawar 81 
Almond J. C. and Soofi J. 

L. Jhangi Ram L. Khan Chand and 
another — Appellants 

V. 

AhdnlRnhinan Khan RahNawab Khan 

— Respondent. 

Civil T^Iisc. Appeiil No. 90/28 of 1940, Docidcd 
on Srd July 1941, from order of Seoior Sub-Judge, 
Dern Ismail Kbau, D/> 11th April 1940. 

(a) N.-W. F. P. Agriculturist Debtors Relief 
Act (4 of 1939), S. 9 — Application under S. 9 
not accepted — No appeal lies — Application 
under S. 9 accepted— Appeal is competent. 

Where an application ba^ not been accepted 
under B. 9, no appeal lies, but where ao application 
under S,9has b^n accepted a new decree is passed 
which is open to appeal: ('401 27 A I R 1940 Mad 418, 
Approved; Cate law referred. [!’ 82 G 2; I' 83 C 1) 

(b) N.-W. F, P. Agriculturist Debtors Relief 

Act (4 of 1939), S. 9 — Proceedings under S. 9 

Account books — Non-production — Adverse 
inference — Transactions between parties com- 
mencing in 1914— Transactions to which account 
books prior to 1925 related either closed or 
renewed — No adverse inference held could be 
drawn from non-production of account books 
prior to 1925. 

Tho transactions between the p-irticscommenccd 
in 1914. The traoaactione to which the account* 
books prior to 192f> related wore either closed or 
roDQwcd. lu proceedings under 8. 9 tho decree- 
holder failed to produce the account books prior to 
1026 : 

Hold that no adverse inference could be drawn 
Irom the non-production of account books prior lo 
1925. (F 83 0 2 : P 84 C 1] 

(c) N.-W. F. P. Agriculturist Debtors Relief 
Act (4 of 1939), S 9 — Burden of proof. 

The burden of proof In an application under 8. 9 
is on the judgnient debtor. [P 84 0 1] 

(d) N.-W. F. P. Agriculturist Debtors Relief 
Act (4 oi 1939), S. S — Meaning and applicability. 

The moaning of 8 5 is that if any debt has at 
any time borne interest at more than 9 per cent, 
simple interest or comp>und interest of any sort, 
then relief must Iw granted under that section. So 
that even if ibe debt were actually be.aring simple 
intorext at Ices than 9 per cent, and there was a 
stipulation lor tho payment oi interest over 9 per 
cent, or of compound interest, tho provisions of 
3. 6 will apply. (p gj q 2) 

(e) N.-W. F. P. Agriculturist Debtors Relief 
Act (4 of 1939), S 11 — Decree passed on ISih 
August 1935 — Six years expiring in less than 
two months from date of decision on application 
under S. 9 oi Act — Instalments held should be 
refused. 

Tho decree which was dealt with under 8 9 of tho 
Act was passed in 1936 and the period of six years 
under 8. 11 was to expire in less than two months 
from the data of the disposal of tho apiiUcalioD 
under 6. 9 of the Act : 

Held that there wore sudicient grounds for 
refusing instalments. [p 85 Q ij 
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S. D. liaja Singh — for AppoIlanU. 

Malik Khuda Dakhsh — for Respondent. 

Almond J. C. — This is an appeal by 
Jhangi Rain and his son Kauraram, decreo- 
holdors, ag.ainst tho order of the Senior 
Subordinate Judgo, D. 1. Khan, accepting 
the judgment. debtor respondent’s petition 
under s. 9, N.-W. F. P. Agriculturists 
Debtors Relief Act, 4 of 1939, and declaring 
that tlio debtor is discharged of the decree 
against him. The case was referred to a 
Bench for an authoritative finding as to 
whether an appeal lies in such cases. The 
arguments were opened by le.irned counsel 
for the judgment-debtor respondent who 
raised tbo preliminary oljjection that no 
appeal lies. He referred in tho hist instance 
to the fact that no appeal lies unless tho 
right to appeal is expressly conferred by 
statute and in this connexion he referred to 
a judgment of tho Privy Council refiortod 
as A I R 1935 P C 6.* He further relied in 
this connexion on a I R 1934 Mad 103- as an 
instance of a case in which no appeal lies. 
That however does not appear to us to lie a 
case on all fours with tho point now in issue 
in this case, Tho relevant section of tho 
law in tho Madras case was to tho following 
ofTeeb ; 

A trustee aficeted by a decision uudor sub-s. (1) 
in.ay wilhin one year apply to tbo Court to modify 
or sot aside such doeixioo, but subject to the result 
of such application the order of tbo Board shall be 
linal. 

The wording in that Act is not at all 
similar to tho wording of S. 9 of Act 4 of 
1939. The two cases which are relevant and 
are relied upon by learned counsel for the 
respondent are two Madras cases reported 
as A I R 1939 Mad 796^ and A I u 1940 Mad 
IIP."* Tbo former of these judgments dealt 
with an appeal under S. 23. Madras Agricul- 
turists’ Relief Act, 4 of 1938. Section 23 of that 
Act reads as follows : 

Where in esecution of any decree any immovable 
properly in which an agriculturist bud an interest 
has been sold or foreclosed on or after Ist Ootobor 
19.37, then notwiihbtauding anyibing contained 
in the Limitation Act, 1908, or in the Codo of Civil 
Procelure, 1908, and nolwiihst indlng that tho sale 
has been confirmed. any judgment dobtor.claiming 
to bo an agriculturist eniitled to the benefits of 
this Act. may apply to the Court within 90 days of 
t^commencoment of this Act. to sot aside the sale 

1. CaS) 22 A 1 R 1935 P 0 5 ; 153 I C 896 (P C) 
Obeno Moore v. Akesb Tayoe. 

2. (‘.34) 21 A I R 1934 Mad 103 : 148 I 0 64, Van- 
katarama Das v. Bbcoma Rao. 

3. (-39) 20 A 1 R 1939 Mad 796 : (1939) 2 M L J 
398, 8. Viswanatha Ayyar v. Narayanuswami 
Avyar. 

4. (•40» 27 A I R 1940 Mad 418 : (1940) I M L J 
422, Muhammad Tharayanar v. Syod Sahib. 
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or foreclcsuro of the property, and the Court shall, 
if eatjp&cd that tho applicant is ao agriculturist 
entitled to tho benefits of the Act, order the sale or 
foreclosure to be set aside and thereupon the sale 
shall bo deemed not to have taken place at all : 

Provided that no such order shall be znade with- 
out notice to tho decree-holder, the auction pur- 
chaser and other persons interested in such sale or 
foreclosure and without affording them an oppor- 
tunity to be heard in the matter* 

Tho judgment given in this case is a brief 
one and the relevant portion of it may use- 
fully bo reproduced : 

Wo uphold the pteHminary objection that no 
appeal lies from the order under 8. 23, Madras Act, 
i of 1938, This is not a question relating to tho 
execution, discharge or satisfaction of tho decree 
under S. 47, Civil P. 0. Moreover on the merits 
the appellants have no case. 

It does not appear from this judgment 
whether the original Court bad interfered 
under S. 23 or not. The second Madras case 
dealt with an application under s. 19 of the 
Madras Act, which reads as follows : 

S. 19. Where before the commencement of this 
Act, a Court has passed a decree for tho repayment 
of a debt, it shall, on application by any Judgment- 
debtor who is an agriculturist or in respect of a 
Hindu joint family debt, on tho application of any 
member of tbo family whether or not he is tho 
Judgment-debtor or on the application of the 
decree- holder, apply tbo provisions of this Act to 
such a decree and shall notwithstanding anything 
contained in the Code of Civil Procedure, 1908, 
amend tho decree accordingly or enter satisfaction 
as tbo case may bo : 

Provided that all payments made or amounts 
recovered, wbotbor before or after the commence- 
ment of this Act, in respect of such decree shall 
first bo applied in payment of all costs as original- 
ly decreed to tho creditor. 

In this case the origioal Court had re- 
fused to interfere under S* 19 of the Act, and 
a Bench of tho Madras Court held that the 
order was nob appealable. They further ob. 
served, however, that 

if ibe decree wore scalod down, an appeal would 
lie from tbe new decrco, but if tbo applicatioo 
were dismissed no appeal could lie. 

We DOW turn to tbe judgments of this 
Court which are relied upon by learned 
counsel for tbe appellants. Before mention- 
ing the judgments we quote tbe relevant 
section of the N.. W. F. P* Act : 

Kvory Court which posBcd a decree shall, on tbo 
application made within 90daj8of thocommonce- 
znent of this Act of any judgmoot-debtor who ia 
an agriculturist apply the provlaiona of this Act, 
to Buoh decree and aball notwltbatanding any- 
thing contained in tbo Code of Civil Procedure, 
1008, amend tho decree accordingly or enter full 
satiefaotion as tbe case may be : 

Provided that all payments made or amounts 
recovered wbelhor before or after tbe comxnoDce- 
ment of this Act in respect of only such decree 
shall first be applied in pajmont of all costs as 
originally decreed. 

The first interpretation of whether an 


appeal lies agaiDsb a deoieion under this 
section was given by a single Judge in a 
case reported as A I R 1941 Pesh 8.® The 
date of the judgment is let June 1940, It 
was held therein that no appeal lay from a 
decision given under s. 9 of tbe Act. The 
case was one in which relief had actually 
been refused. The second case to which re. 
ference may be made is one reported as 
AIR 1941 Pesh 16.® In that case there had 
been no interference by the trial Court. 
The appeal was entertained and disposed of 
on 15th November 1940. The question now 
at issue was not raised in the conrae of 
arguments. Tbe third case was decided by 
a single Judge in Civil Revo. No. 345 of 1940.^ 
In that case it was held that where there 
bad been interference by the original Coart 
an appeal lay as tbe order of tbe original 
Court amounted to a new decree. In this 
connexion a reference was made to the lat. 
ter of tbe two Madras cases and also to a 
judgment of the Federal Court reported as 
A I R 1940 F c 1.® The fourth case was also 
decided by a single Judge and he relying on 
the case of the Federal Court, tbe second 
case from Madras and on civil Revn. No. 845 
.of 1940^ also held that an appeal lay. The 
decision was given in Civil Revn. No. 469 of 
1940.® In that cose also relief had been given 
on tbe application. Neither of tbe learned 
counsel appearing in this case considers that 
tbo decision of the Federal Court has any 
direct bearing on the matter. It will be 
seen therefore that as regards the decisions 
of this Court there has been really no diver, 
geoce of opinion. It baa been held in one 
case that no appeal lies against an order 
dismissing an application. It has been held 
in two cases that an appeal does lie against 
an order which accepts an application and 
that is tbe view which was expressed in 
A I B 1940 Mad 418.* Tho question is not free 
from donbt and we think we should follow 
the decisions which have already been given 
in this Court and which are supported by 
tho Division BoDob of tho Madras High 
Court. We therefore 6nd that where an 
application bos nob been accepted under S. 9, 
no appeal lies bub that where an applioa. 


1) 28 A I B 1941 Posh 8 : 192 I 0 716. Dlwan 
no L»1 V. RolMda Diw.n Noreodar Noth. 

H) 28 A I R 1941 Posh 16 : 193 1 0 660, Haj 

)ib Gal Jan Gal v. Ooplohand 

vil Revo. No. 846 of 1940, Chandar Bhan v. 

kdim Khan. — « «ak t n i Ram- 
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Itton has beeo accepted a new decree is 
■passed which is open to appeal. 

We now tarn to the merits of this case. 
Two issues were framed on the application: 
(l) Whether the judgment-debtor is an agri- 
culturist under Act 4 of 1939. (2) Whether 
the disputed debt ought to be considered as 
discharged under S. 5 of Act 4 of 1939. Both 
these points were found in favour of the 
judgment-debtor. petitioner. Thedecision on 
the first point is not challenged by learned 
counsel for appellants. As regards the deci- 
sion of issue 2 it is necessary to go into ac- 
counts in some detail. It is admitted by 
both parties that the tnansactioos began 
between the appellants and Rabnawaz the 
father of the judgment-debtor in the year 
1914 with a loan of Rs. 2000. The judgment- 
debtor himself admits taking additional 
loans of Rs. .WO after that date. He has also 
produced a receipt for Rs. 700 paid by him 
on ist November 1918 wliich is not disputed, 
fie has furthermore put in evidence a state- 
mont made by Jhangi Ram on 4th Decem- 
ber 1917 in other litigation which is marked 
as Ex, D-A. That is to the following oflfect : 

r had dealings with Raboawaz which common- 
eed ai>out three years ago by Rabnawar. taking 
Rs. 2000. Rabnawaz and Akbarkhan his brother 
ozocutod two bonds. B.abDawaz had paid Rs. l.'iOO 
or 1000 out of that but had during the poudoocy 
of the litigation taken further loans amounting to 
Ri. 1400 or 1600 and the amount duo now is 
Rs. 3000 or 4000. 

When the statement of the witness had 
gone thus far the Court made an order that 
the evidence could not proceed until the 
documents and bonds wore produced. The 
decree- holders have stated that they have 
no books prior to 1925. They do not allege 
that those books have been lost hut say that 
there was a partition between them and 
their cousins and that the cousins may have 
got the books. They have searched for them 
but are unable to find them. The decree- 
holders allege that on 2.5th January 1925 
something over Rs. 9000 was due from Abdul 
Rahman and from his uucle Mohd. Akbar 
and that on that day a pro-note for Rs. Gio 
was executed by Abdul Rahman atone and 
throe pro-notes respectively for ils.SlOO, 2883 
and 3000 wore jointly executed by Abdul 
Rahman and Akbar Khan, that in addition 
to those sums Rs. 122-8-0 was due on a book 
account from Abdul Rahman which includ- 
ed Rs. 100 for the price of a shot-gun and 
22 8-0 cost of stamps. The decree-holders 
allege that those pro-notes wore to hear in- 
terest at 1-2-0 per cent, per mensem and 
that the debtors considered the rate of in- 


toresb too high and therefore paid off the 
whole of the debt on 30th January 1925 . 
They allege that subsequently on 13bh Feb- 
ruary 1925 Abdul Rahman took a cash loan 
of Rs. 3850 and that ho and his two uncles 
took a joint loan of Rs. 4500 on 28th Febru- 
ary 1925 for which sums two pro-cotes were 
executed. These pro-notes were both renew- 
ed on .5th February 1928 for sums respec- 
tively Rs. 52IC and Rs. COOO. The pro-notes 
of 25th January 1925 have not been produc- 
ed in original but a deed-writer Rishi Ram 
was produced as decreo-holders' witness 2. 
He produced his registers in which these 
four pro-notes are entered. Wo consider 
that his evidence on this point should be 
accepted. The statement that the judgment, 
debtor completely paid off their debts ou 
30th January 1925 depends on the statement 
of Kalaram alone. It is not supported by 
any entry in his books and wo are unable to 
accept it as true. We are of opinion that 
thoso pro-notes of 25th January 1925 were 
renewed by two pro-notes of I3th and 28th 
February 1925 either because the decree- 
holders had agreed to reduce the rate of in- 
torest or because it was more convenient to 
have two pro-notes instead of four. Tho 
judgment-debtor himself admits that ho 
did execute tho pro-note for Rs. 3850 but 
cannot remember he executed the one for 
Ra. 4.500. Neither of these pro- notes of I3bh 
and 28th February 1925 has been produced 
but they aro referred to in the renewed 
notes of 6th February 1928 the e.xecution of 
which is not disputed. 

Wo now proceed to draw our conclusions 
as to the amount of principal which was 
advanced in this case. The trial Court 
found that tho original sum advanced was 
RS. 2000 only, that Rs. 520 was subsequently 
taken by Abdul Rahman as admitted by 
him, that Rs. 122-8-0 was due for tho shot- 
gun and stamps and that a cash sum of 
Rs. 9 was taken in one of the pro-notes of 
5th February 1928 and as against that ho 
has taken the admission of Jhangi Ram 
made on 4th December 1917 as showing Rs. 
1400 or Rs. 1.500 had been recovered. He has 
also drawn presumption against tlie decree- 
holders from the non-production of the 
books prior to 1926. We are unable to agree' 
with the finding of the learned trial Judge 
on this point. In tho first place weconsideri 
that if the statement of Jhangiram of 4th 
December 1917 is taken into consideration 
at all, it should be taken into consideration 
as a whole and it should be accepted that 
further sums in addition to the Rs. 2000 
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had been advanced. Nor do we think that 
it is fair to make presumptions against the 
decree. holders in this case on account of 
non-production of their books before 1925. 
Those books are now very old and we 
cannot presume that they would be kept for 
such a long period after the transactions to 
which they refer have been closed or re- 
newed. Apart from that the statement of 
the judgment-debtor alone cannot be accept- 
ed as proving what was borrowed and what 
was paid. The burden of proof in an appli- 
cation under s. 9 of the Act is on the judg- 
ment-dohtor, and we must assume that the 
debts evidenced by the pro. notes of I3th 
February 1925 and 2Htb February 1925 repre- 
sented principal and not principal and in- 
terest. From that date onwards the facts 
are much clearer. The 6rst pro-note of 5th 
February 1928 for Rs. 5210 which was exe- 
cuted by Abdul Rahman alone represented 
Rs. 3860 on account of jirovious pro-note and 
Rs. 1357 interest at i per cent, per mensem 
and Rs. 9 on account of stamp, etc. The 
second pro. note of 5th February 1928 which 
was executed by .^bdul Rahman and his 
two uncles represented principal Rs. 1600 and 
interest Rs. 1500 making a total of Rs. GOOO. 

In 1031 the parties referred their disputes 
over their debts to the arbitration of one 
Tulsi Das whose award is given in Ex. D-C. 
The award was between the creditors on 
the one hand and Abdul Rahman and bis 
uncle Akbar Khan on the other band and 
the findings as regards the debt of Abdul 
Rahman were as follows : The portion of 
the Rs. GCOO pro- note which was duo from 
Abdul Rahman amounted to Rs. 2000 and 
interest on that sum had been recovered 
by the creditors taking the produce of cer- 
tain land which belonged to Abdul Rahman 
and bis brothers. The amount which has 
been allowed on that account by the trial 
Court is Rs. 1440. We do not think that 
such a large sum should have been allowed, 
but it is immaterial for the purposes of our 
decision. The pro. note of Rs. 521G was also 
admitted and as that pro- note was not bear- 
ing interest tbe arbitrator gave an award for 
Rs. 7214 against Abdul Rabman and directed 
that it should be paid by annual instal- 
ments of Rs. 600. There was a stipulation for 
payment of interest at the rate of Re. 1-4-0 
per cent, per mensem in case the instal- 
ments were not paid on due dates. A decree 
was passed on this award on 30th January 
1031 and Rs. 1000 was paid by tbe judgment, 
debtor towards that decree. A second appli- 
cation for execution was taken out and the 


disputes were again referred to tbe arbitra* 
tioD of Mohd. Hussain who gave his award 
on loth August 1986. Without going into 
any details as to the accounts he gave a 
finding that Rs. 6800 was due from Abdul 
Rahman on that date and directed that the 
decree be executed by instalments. 

We proceed to apply the provisions of 
s. 5 to the facts thus found. Learned coun- 
sel for the decree- holders has contended 
that tbe section is not at all applicable as 
it is not shown that the decree-holders 
have realized interest at more than 9 per 
cent, or compound interest. As regards the 
portions of the debt, it is true that on some 
occasions interest at Iqss than 9 per cent, 
has been charged. For instance on the pro- 
note for Rs. 521G no interest was charged. On 
the other band, it is proved beyond any 
doubt that on portions of tbe debt and for 
certain periods of time interest has been 
charged at more than 9 per cent, and has 
also been charged as compound interest, for 
instance on tbe pro-note of 13tb February 
1925 interest was charged at 1 per cent, and 
again the pro- note of 28th February 1925 
when renewed on 5th February 1928 had 
interest capitalized in the latter pro-note. 
It appears to us that the meaning of S. 5 is 
that if any debt has at any time borne 
interest at more than 9 per cent, simple 
interest or compound interest of any sort , 
then relief must be granted under that 
section. There is an Explanation tosub-s. (2/ 

of 8. 5 to the following effect : 

This sub-section shall also apply to any caso 
where there is a stipulation for payment In any 
contingency of simple interest at a rate higher 
than 9 pet cent, per annum or of compound into- 
TOSt or of fotorost on intorofit. 

So that even if the debt were actually 
bearing simple interest at less than 9 per 
cent, and there was a stipulation for tbe 
payment of interest over 9 per cent., or or 
compound interest, the provisions of the 
section would apply. There is a stipulation 
in the decree of SObb January 1981 for pay- 
menb of interest in certain contingocoieB at 
the rate of 16 per cent. We are therefore 
of opinion that the 

entitled to relief under 8. 6. We calcnhta 

the extent of the relief as 
lowing is tho capital taken by the judgment- 

rlobtori 

OD 18-2.1926 
oo 28-2-1925 

gun and stamps. 


Rs. 8860-0-0 
1600-0-0 
9-00 
122.80 


6481.8.0 Total of principal. 
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R 0 » 1000«0-0: paid ou tbo docreo o( 1931 

1470*0.0 : recovered Id cxooutioD of the present 
decree 

1440 0-0 : allowed on a/c of receipt of produce 

3910-0.0 Total payment. 

The appellant has therefore not paid more 
than double the principal and is not entitled 
to a discharge from the debt. He is however 
entitled to be relieved of any further interest 
under sub s. (l) of S. 5 and under 9ub*s. (3) 
be is not liable to pay more than the actual 
principal. We therefore accept this appeal to 
tbo estenb that we declare that tbo amount 
which is now duo under the decree is the 
sum of Bs. 5431 6 0 and that this sum at any 
rate shall bear no further interest. There 
remains the question of the application of 
S. 11. This section directs that 

A Court at tbo tlmo of passing or oven if it bas 
paused a decree for money against an agriculturist 
sbal], unless for reasons to be recorded in writing 
it otborwiso directs, order that tbo total amount 
found due for princ!p:tl, interest and costs as pro* 
vidod by this Act sbatl be paid by such instalments 
us the Court considora proper under tbo circum* 
hiaucss of the case : 

Provided that tbo period of such iosUlmonta 
shall Dotoxtend beyond six years from tbo date of 
the decree. 

The decree in this case was passed on 15th 
August 1935 and the period of six years will 
therefore expire in less than two months 
from now. There are therefore in our opi- 
nion sufliciout grounds for refusing instal- 
ments in this case. The sum of Bs. 54S1.6.0 
together with costs of the case are recover- 
able immediately. Pleader's fees Bs. (>4. 

G.N./h.k. Order accordingly. 

(28) A. 1. R« 1941 Peshawar 85 
Mir Ahmad J. 

Mohd. Azim and others — Judgment* 
debtors — Petitioners 

y. 

Bhagat iJam Dhawan Dass and another 
Decree^holder — Creditors — 

Iiespo7idcnts. 

Civil Itovii. Petn. No. 18 of 1941, Decided on 
27th May 1941, against order of 8. 8. Judge, Ha- 
zara at Abboltabad, D/* ICth May 1940. 

(a) Limitation Act (1908), S. 14— Order under 
N.-W. F. P. Agriculturist Debtors Relief Act, 4 
of 1939— Whether appeal or revision competent 
difficult to ascertain from N.*W. P. P. Act, 4 of 
1939 — Trend of decision on aforesaid point not 

kuown — Appeal by judgment*debtor Judicial 

Commissioner's judgment holding appeal in« 
competent — Appellate Court In pursuance of 
aforesaid judgment dismissing appeal^ Revision 
by judgment-debtor — Judgment-debtor held 
entitled to deduct time spent In prosecuting 
appeal under S. 14, Limitation Act. 


An order under N,.W, P, P. Agriculturist Deb- 
tors Relief Act, 4 of 1989, was passed against the 
judgment-dobtor. From tbc provisions of tbo afore- 
said Act it was dinicult to say doGnitoly wbetber 
:iu appeal or revision would bo competent. Tbo 
judgmciit.doUor went up in appeal to tbo District 
Court because he did not know the trend of deci- 
sions with regard to appeals or revisions under the 
N.-\V.P,P, Act, 4 of 1939. Wbon tho appeal was 
beard a judgincnt of tbo Judicial CommiBsionor 
holding that orders under the aforesaid Acts were 
not appealable brought to the notico of the 
District Court which in pursuance thereof dismiss- 
ed tbo appeal. Thereupon tho judgment-debtor went 
up in revision : 

Held that the judgment-debtor w.i^ entitled to 
deduct the time spent in proeccuting the appeal in 
computing the period of Huiitition for revisiou 
under S. 14, Limitation Act. [P 8C C 2] 

(b) N.-W. F. P. Agriculturist Debtors Relief 
Act (4 of 1939), S. 9— Joint decree against more 
than one judgment-debtor — Any of them who is 
agriculturist can apply under S. 9— Decree can 
be reopened for benefit of all judgment- debtors 
including those who are non-agriculturists. 

A joint decroo against more than coo judgment- 
debtor can be reopened uuder S. 9 at tbo instanco 
of any of them who happens to bo an agriculturi&l 
for the benefit of all the judgment-debtors includ- 
ing those who aro not agriculturists. [V hi C 1] 

Peer Bakhsh — for Petitioners. 

L. Choranjil Lai — for Respondents. 

Order. — Mohd. A^^im and Mohd. Afsar 
aro brothers. They belong to village Malsa 
(tohsil Abbottabad). Mohd. A^im is a pat- 
wari. Their father had dealings with tJttam 
Chand Mai of Dhamtaur and then with his 
SOD Ghanisham. It appears that they used 
to execute bonds from time to timein favour 
of the creditor. Tho transactions can be 
traced back to 1908 from the document on 
tho record. Tho last bond was executed on 
iGtb December 192H. It was for Rs. 7S0 and 
interest was promised to be paid. The debt 
was sold by Ghanisham to Bhagat Amir 
Chand. Bhagat Amir Chand transferred it 
to Bhagat Ram. Bbagat Ram brought a suit 
for tho recovery of the amount and on 13th 
November 1935 a decree for Rs. 1200 with 
future interest was passed. On 20tb August 
1937 Bhagat Ram applied for the arrest of 
Mohd. A^im in execution of tho decree. On 
13th January 1938 Mohd. Azim gave a peti- 
tion to the execution Judge in which he 
said that ho was ready to pay money by 
instalments and that ho was also prepared 
to give to the decree- bolder the bouse of 
his son which was worth Rs. 3500 in lieu of 
the decretal amount. Another application 
was given by Mohd. Azim on 28th March I98s 
in which he made a similar request with re- 
gard to the house but he referred to the 
house as **my house in kehal.** He alluded 
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to his previous application to the same effect. 
On 2l8t February 1939 both the brothers gave 
a petition and in this also they said that 
they wore ready to give their house for 
liquidation of the decretal debt. All this 
happened before N.-W. F. P. Act, 4 of 1939 , 
came into force. On 4th February 1939 after 
the Act became law the two judgment-deb- 
tors separately applied for relief under s. 9 
of that Act. They alleged that they had paid 
nouch more than twice the amount of the 
debt and that therefore the decree should 
be held to have been discharged. The exe- 
cution Judge seems to have consolidated the 
two applications into one proceeding. He 
went into the account and the decree was 
reduced to Rs. 263-8-0. It was directed that 
it should be paid by six-monthly instal- 
ments of Rs. 100. 

Two appeals were preferred from this 
order to the District Court, one by the 
decree-holder against the scaling down of 
his decree and the other by the judgment- 
debtors for declaring the whole debt to have 
been discharged. On 2Cbh January 1940, the 
Additional Judge accepted the appeals and 
sent the case back to the execution Judge 
for do novo trial. Ho pointed out that it 
was essential to find out the source of the 
income of Mohd. Azim who was in Govern- 
ment service and also to go into the accounts 
more carefully. On receiving the file from 
the Court of appeal the Judge gave date for 
evidence. Evidence was recorded. Parma 
Nand and Daulat Ram, witnesses for the 
decree-holder, definitely said that the house 
in kehal belongs to Mohd. Azim and it 
was within the municipal limits of Abbot- 
tabad. The patwari stated that Mohd. Afsar 
had lands and paid land revenue. The 
execution Judge referred to the three appli- 
cations which I have already mentioned 
above and held that as Mohd. Azim had 
a house within the municipal limits worth 
Rs. .3600 bo was not an agriculturist within 
the meaning of S. 2 (i) of the Act. For 
facility of reference I will reproduce the 
relevant portion of the section. It is ns 
under ; 

Provided that n person who owns bouse, other 
than bia own residential bonse, or shop property 
within munioipal or caDtonment limits of tbo 
value of Rb. 600 or more will not bo considered an 
agriculturist* 

The Judge ftUo remarked that it was 
not clear as to whether Mohd. Azim's 
income from land was more than his income 
from service as patwari and that it was 
D^ssary that it should bo more to make 
bim an agricultnrist. He was disqualified 


on that score also. The learned Judge 
therefore throw out the applications of the 
two brothers. Mohd. Azim and Mohd. 
Afsar went up on appeal to the District 
Court from this order. It so happened that 
when the case was heard by the District 
Judge an unpublished judgment of the 
Honourable the Judicial Commissioner came 
to the notice of the Judge in which the 
Honourable the Judicial Commissioner had 
held that no appeal lay where a Court 
refused to interfere under N.-W.F.P. Act, 4 
of 1939. The Judge therefore held the appeal 
incompetent and dismissed it with costs. 


Mohd. Azim and Mohd. Afsar have como 
up on revision to this Court and hav0 
asked that under 8. 14, Limitation Act the 
time taken by them in prosecuting their 
appeal in the District Court should be 
deducted for computing the period of limi- 
tation for revision. If it is deducted the 
petition is within time. I am prepared to 
extend the benefit of S. 14, Limitation Act 
to the petitioners because when filing the 
appeal they did not know the trend of the 
decision with regard to the appeals and 
revisions under the Act, and also because 
tbe Act has no provision for appeal and it' 
is so difficult that one cannot definitely say 
whotbor an appeal or revision would be 
competent from an order passed under one 
of its sections, I, therefore, admit the peti-^ 
tioD as within time. Now tbe execution 
Judge bas committed a material irregularity 
in dismissing the application of Mobd. 
Afsar when he held that Mohd. Azim was 
not an agriculturist. Mohd. Afsar lives 
in a village called Malsa. There is evi- 
dence on the record to show that he has 
land and is, therefore, an agriculturist. He 
has no house in the municipal limits. No 
doubt tbe learned counsel has laid stress on 
the application dated 2l8t January 1939 in 
which both tbe brothers offered the house, 
but this statement is rebutted by the fact 
that the house was mentioned by Parma 
Nand and Daulat Ram in their evidence ns 
the sole property of Mohd. Azim. More- 
over Mohd. Azim has stated in the first 
application that the house belonged 
SOD and in- the second that it belonged to 
him alone. The offer in the third applion- 
tioD, therefore, meant that Mobd. Azim 
was roady to holp bis brothor by 6® 
the whole debt discharged in the 
suggested. Now s. 9 of the Act is m the 
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OD, made wUhIti 90 daya of the com- 
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SQdQcemeQt of this Act, of any judgment-debior 
^bo is QD agriculturist apply tbo provisioos o( this 
Act, to sttch decree and shall, notwithstanding 
anything contained in tbo Code of Civil Procedure 
1908, amend the decree accordingly or enter full 
satisfaction as tbo caso may bo : 

Provided that all payments made or amounts 
recovered whether before or after tbo comnionco- 
moot of this Act in respect of any such decree 
shall first bo applied in payment of all costs as 
originally decreed. 

The italics are mine. I would empha- 
eise the words "of any judgment-debtor.” 
It shows that the matter can be reopened 
at the instance of any judgment-dobtor 
if there are more than one judgment- 
debtor. In the circumstances, it is clear 
from the italicized portions of the section 
that the case can be reopened at the ins- 
tance of Mohd. Afsar and as the decree is 
joint interference could be made in the 
whole of the decree for the benefit of both 
the judgment-debtors. For analogy sake 
I would refer to O. 41, i\. 33, Civil P. C., 
under which the appellate Court can, at the 
instance of one of the parties to the suit, 
make any order as regards parties who have 
not appealed against or objected to the 
decree of the lower Court. The mistake 
which has been committed by the execu- 
tion Judge is duo to the fact that in that 
Court the two applications were nob kept 
separate although they were presented sepa- 
rately and the disability attached to Mohd. 
Azim has been extended to Mohd. Afsar 
althougli Mohd. Afsar's qualifications wore 
quite different from those of his bro. 
thor. Tliis amounts to a material irre- 
gularity. I, therefore, accept this petition, 
set aside the order of the execution Judge 
and hold that the case can be reopened 
.at the instance of Mohd. Afsar for the 
Ibenefit of both tbo judgment. debtors. The 
'case shall go back to the execution Judge 
Iwho shall now carefully go into the accounts 
.and pass orders according to law. Costs in 
this Court as well as in the lower appellate 
Court shall follow the event. Pleader’s fee 
Rupees. 32. 

Q.N./R.K. Petition accepted. 
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Almond J. C. 

Lt. Col. Kaxoab Sir ^ohd. Akbar Khan 

— Plaintiff — Petitioner 

V. 

Mian Musharaf Shah and another 

Defendants — Respondents, 

Civil Ruvn, No. 934 of 1940. Decided od 2Dd 
June 1941. from judgment and decree of Additional 
Judge, Peshawar, Dy. lyth March 1940. 

(a) Attachment — Attachment of Immovable 
property — Effect. 

A mere attachment of tbo land does not create 
any Interest in that land in the person attaching 
it 60 as to give him a right to 6uo for mesne pro- 
fits especially against a person in Jiwful possession 
of tbo same : 80 Mad 413, Ihsting.; (’24) HAIR 
1924 Cal 78G:2 10 18 (Mad) and 21 IC 330(I{om) 

[Pee Cl, 2]’ 

(b) Mesne profits _ Suit for, against person 
not in possession* 

No dccroo /or mesne profits can bo passed against 
a person who is not in possession of the property 
and ie not alleged to bo in posscssiooe [V C 2J 

Le IJukam Chand — /or Petitioner. 

Lt W nzxT Cluxitd — /or Respondent 1. 

Order.— Tho petitioner before me Nawab 
Sir Mohd. Akbar Khan of Hoti held a decree 
against Amirnawaz Khan, respondent 2 , and 
attached 250 kanals of land belonging to him 
in execution of the decree. During the at- 
tachment Amirnawaz Khan sold this land to 
respondent l, K. 13. Mian Musharaf Shah. 
Tho litigation over this question was even- 
tually taken before the Privy Council in 
Privy Council Appeal No. 03 of 1932 reported 
as AIR 1931 P c 217.* In the course of their 
judgment their Lordships remarked as 
follows : 

Thoir Lordships agreo with tho District Judgo 
that 60 far as 250 kanals which were not inciuded 
in the 1915 morlgago aro concerned, tbo interest of 
tospoudeiit 1 who only c.amo iu after tho prohi- 
bitory orders, is subordinated to that of tho 
appellant. 

On tho basis of that order of tho Privy 
Council the petitioner brought a suit for re- 
covory of mesne profits of this 250 kanals of 
land against the two respondents, .'\fter 
many vicissitudes two Courts below have 
agreed in their decision on issue l which was 
framed in the suit and which is sufficient with 
tho exception of one small point to which I 
shall refer later to dispose of the suit. 
Issue 1 reads as follows : Is the plaintiti 

1. (’34) 21 AIR 1934 P 0 217; 151 I C 22115 
830 . 61 I A 371 (PC). Mohammad Akbar Khan 
V. MuQfebarai Shab. 
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entitled to the produce of 250 kanals of land ? 
The finding of the Courts below in this 
connexion is virtually that the plaintiff has 
no cause of action in the present suit as the 
more attachment of the land does not create 
any interest in that- land in him so as to 
!giv 0 him a right to sue for mesne profits, 
in support of that finding of the two Courts 
below learned counsel for the contesting 
respondent l relies on the following cases : 
air 1932 ALL 853* in which it was laid 
down that an attachment does not create 
an interest in the property attached but has 
the effect of invalidating alienations in con- 
flict with the interest of the auction pur- 
chaser; air 1923 Lah 2C1^ in which it was 
held that an attachment of property creates 
no charge on the property but merely pre- 
vents its private alienation; 36 Mad 383* 
in which it was laid down that an attach- 
ment gives certain rights in execution but 
the title remains with the owner. As against 
these the learned counsel for the petitioner 
himself relies upon the first ruling referred 
to above. Tie would, however, substitute 
the word "decree-holder" for "auction pur- 
chaser.” Tliat is obviously impossible for 
the position of an auction purchaser at a 
court sale is obviously different from that 
of decreo-holder who has merely obtained 
a prohibitory order against the property. 

Learned counsel for the petitioner relies 
in the second place on two cases reported 
as 30 Mad 413® and 84 I C 119.® The first case 
is the one which is most strong in his 
favour hut the facts of the case are easily 
distinguishable. In that case crops bad been 
attached and had been delivered into the 
custody of a person who subsequently made 
away with them. It was held that the 
decree-holder could maintain a suit against 
that person. In that cose, however, it is to 
be noted that moveable property had been 
attached and had been removed from the 
custody of the Court. In the present case 
it was the land which was attached and 
land obviously cannot be removed from the 


custody of the Court. In the second case, 
namely 84 I 0 119° the question was whe-’ 
ther an attaching creditor had a right to 
bring an objection under 0 . 2 i, E. 90 , Civil 
P. C. That is no authority for the propo- 
sition now put forward for any person has 
a right to make an objection under 0 . 21 , 
R. 90 if his interests are affected by the sale.’ 
That is not the same thing as saying that 
a person who can bring an objection under 
that rule has acquired an interest in the 
property. The other two cases relied upon 
by learned counsel for petitioner, namely 
2 I C 18* and 21 I 0 330® do not support the 
contention which is put forward by him. 
It is clear that if the plaintiff were enforc- 
ing his claim under the attachment in exe- 
cution then the rights of defendant 1 would 
be subordinated to him, but it appears to 
me that ho cannot maintain a separate sniti 
for mesne profits, for the very essence of a 
suit for mesne profits is that the defendant 
is in wrongful possession of the land and: 
it is clear that in the present case the defen-! 
dant is in lawful possession of the land, butj 
that he holds it subject to such rights as 
the plaintiff can enforce in execution under 
his attachment. I, therefore, agree with the 
findings of the Courts below on this point. 

The second point which is raised is that 
Amirnawa;: Khan confessed judgment and 
that a decree should at any rate be passed 
against him. A perusal of the written state- 
ment put in by Ainirnawaz Khan convlnoes 
me that he considered that the plaintiff had 
no cause of action against him and what he 
was really admitting was that the plaintiff 
could as far as he was concerned get a 
decree against defendant 1. In fact it is 
quite clear that no decree for mesne profits 
could be passed against Amirnawaz Khan 
who is not in possession of the property 
and is not alleged to he in possession. For' 
these reasons I am of opinion that the suit 
of the plaintiff has rightly been dismissed 
and I dismiss this application with costs. 

K.S./R.K. Application dismissed. 


2. (’32) 19 AIR 1032 All 8.53 : 137 I 0 785 : 1932 
A L J 286» Sita Ram y» Jado RaL 

3. (’29) 10 AIR 1029 Lah 261 : 69 I 0 720: 3 Lob 
41 Ram Bbaj Datta v. Ram Dai. 

4 . (’ll) 86 Mid 888 : 18 1 0 06 : 22 M L J 108 : 
(1911) 2 M VV N 631, Aoaota Razu Oaru v, Nara- 
jraoarazii Oaru. 

5. ('07) 80 Mad 418 : 17 M L J 334: 2 M L T 865, 
Saokarllnga Reddj v. Kandasaml Tevao. 

(*24) U AIR 1924 Cal 786 : 64 I 0 110 : 61 Oat 
499 : 28 0 W N 899, Dhlrandra Nath v. Kamioi 
KocDar. 


(•09» 19 M L J 401 : 2 I 0 18, Maodsleswara 

»UrJ 7. Pra>ag Dowib 

{■13) 15 Bom L R 848: 21 ^ 

Ingesh Chaodavarkar v. Mabadevl MaoJI Batt*. 
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(28) A. I. R. 1941 Peshawar 89 
Almond J. C. and Soofi J, 

Sardar Gurdit Singh arid another 

Defendants — Appellants 

V. 

Dam, Plaintiff and others, 
Defendants — Respondents. 

First Appeal No. 34/5 of 1941, Decided on 29tli 
May 1941, from decree and order of Sub-Judge 
First Class, Peshawar. D/- 20th January 1941. 

(a) Evidence Acl (1872), Ss. 90 and 65_Copv 
admissible under S. 65 _ Presumption under 
S. 90 can be drawn in respect oi copy. 

Where a copy Is admissible under the proTislonfl 
of B. C5, a presumption of correctness under tho 
provisions of S. 90 can be drawn in respect of the 
copy as well: (^36) 22A I R 1935 P C 182, RcLon- 
(’27) 14 A I R 1027 Cal 229 and (’27) 14 AIR 
1927 CaU70, Re/. [P9iCl] 

(b) Hindu law — Joint family property 

Nucleus proved to exist — Whole property of 
joint family must be presumed to be joini_But 
no such presumption arises where nucleus is 
such that property claimed to be joint could not 
have been acquired with its help. 

Where a nucleus of joint family property is 
proved or admitted, a presumption arises that tho 
whole of the property of tho joint family is joint 
Including all acquisitions by a member of the 
]oint family find the onus lies In the first instance 
on the member who claims tho property to be bis 
Mparate property to prove that the acquisition 
thereof was not made out of the income from tho 
JO nt fam ly property. But where, incqme from the 
joint family property is not suflicient even for tho 
maintenauco of tho family, there is no basis for 
■iiiy presumption that tho ncquisltlons must have 
been made from out of the income of the joint pro- 
perty. In order to give rise to tho presumption the 
Ducious must l« such that with its help the pro- 

acquired; 

1937 24 A I R 

1937 13om 44G, Rel, on. [p 95 q 

— Joinf family — Members 
jointly acquiring property without aid of joint 
family property - No proof of partnership - 
Property acquired must be presumed to be 

to holdi!'Larn°^*'‘^ acquirers intended 

10 noia It as co-owners. 

aj^flonce of any proof of partnership, pro- 

r members of a jSnt 

Hindu family without tho aid of joint family Lo- 

^rty must be presumed to be joint family pro- 

acquirors Intended to hold the 
as co-owners between themselves in which 
case It would bo their joint property • (’28) 16 A T R 
mB Lah 224 and (’^7) 2 ! ^Ti ^ 9 !? iutlf 

. CP 96 0 1) 

(dj Hindu law — Joint lamily property— A d* 
plication for loan by father-LoS^n application 
form signed by lather containing statement o" 
both ancestral as well as eelf-acquired properly 
— Loan form is admissible to show whether 

lather intended to treat two sets of properties 
as joint family property. properties 

A loan application form signed by thefatherand 

m/ w/52 Ti°3 ‘ " 
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seif-acquired properties is admissible in evidence to 
show whether the father intended to keep the two 
sets of properties separate or ho meant to treat 
them as joint family properties. (P 97 C 2] 

(e) Hindu law — Joint family property Mem- 

ber of joint family voluntarily throwing sepa- 
rate properly into common stock — Separate 

property becomes joint lamily property But 

clear intention to waive separate rights must be 
established — Intention cannot be inferred by 
mere fact of joint user oi separate property by 
other members. 

Property which was originally tho separate or 
self-acquired property of , a member of a joint family 
may become joint family property, if it has been 
voluntarily thrown by him into the common stock 
with the intention of abandoning .all separate 
claims upon It. A clear inieucion to waive his sep i- 
rate rights must be established, and it will not be 
inferred from the mere f.ictof Lisallowiogtboother 
members of tho family to use it conjointly with 
himself. Scpar.ate property thrown into the com- 
mon slock is subject to all the incidents of joint 
family property : (’23) 10 A I R lOiJ p C 57. liel. 
*”*• [1*99 0 1] 

(I) Hindu law — Partition— Wile cannot de- 
mand partition— Partition between her husband 
and sons — Wife is entitled to share equal to 
that of son. 

Under the Hindu law wife cannot herself de- 
mand a p.irtilion but if a partition does take place 
Utween her husband and her sons, she is entitlel 
to receive a share equal to that of a son and to 
bold and enjoy that share separately even from 
her husband. Whore a person institutes a suit for 
the partition of joint family property impleading 
his mother and other members of the family as 
defendants and the wife denies out and out the 
plaintiff's right to ask for the partition during tho 
lifetime of bis father on the ground of a special 
custom and the plea of special custom is subse- 
queatly given up the question of a pleading on tho 
part of the wife to ask for her own share does not 
arise and tho wife must be given a share if a parti- 
tion is ordered. [p jqi Cl 2] 

(g) Hindu law — Partition _ Joint fartiily 
firm — One member taking certain properly and 
abandoning his claim in joint family property 
without specification of share _ Implied inten- 
tion of rest of members to continue joint ope- 
rates in continuance of joint family business — 

But specification of share in relinquishment 
deed operates to terminate joint family business. 

Where one of the members of a joint Hindu 
takes certain property and abandons 
^“‘“‘.^•‘Qiily firm, tho absence of 

i IP of relinquishment 

OQpled with the Implied intention on tho part of 
the rest of tho members of the joint family firm to 
Motinue assuch operatesin tho continoance of the 
joint family business : (’26) 12 A I R 1925 P 0 49 
on. jQQ Q jj 

But the specification of bis share in the deed of 
relinquishment by the member of the joint family 
nrm operates to terminate the joint family busi 

[P 100 0 1, 2) 

(h) Hindu law _ Joint family firm - Dis- 
solution _ Previoue accounts of business can- 
not be gone into at time ol dissolution. 

accounts of a joint family business 
cannot be gone into at the time of tho dissolS 
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of the joint family firm. Consequeotly tbe income 
of a member from his professional skill prior to 
tho dissolution whether it acquired the nature of 
joint family property or not cannot be accounted 
for. [ P 101 0 1] 

B. B. Badri Das, L. Charanjit Lai and Sheikh 
Mohd. Sha/i ; and L. Charanjit Lai — for 
Appellants (Sardar Gurdit Singh and Mt. 
Tulsan Devi, respectively). 

S. B Baja Singh and B. B. Ditvan Chand—iot 
Respondents, Sirl Ram and Dr. Gurbakhsh 
Singh, respectively. 

Bcspondent 3 i>i person. 

Soofi J. — This judgment shall dispose of 
the joint civil appeal preferred hy defen- 


A. I. R. 

dants 1 and 4 as well as the separato 
cross. objections preferred by the plaintiff 
and defendant 2 against the preliminary 
decree passed by Mirza Fazal Rahman, Sab- 
Judge, First Class, Peshawar, in a suit for 
possession by partition of l/4th share of the 
joint Hindu family property and for the 
rendition of accounts since SI. 7. 1980. Two 
alternative reliefs, as will appear from the 
issues, were also sought, but we are not 
concerned with them at the present stage. 
The relationship between tbe parties shall 
be clear from the following pedigree table : 


I 

L. Ajlt Siogh 
L. Nath Bahai 


I 


L. NARAIN DAS 

L. Ram Dass Bhoji 

died before 1879 

I 


L. Gaoda Mai L. Nihal Chand 


I 


8. Gurdit Siogh = Mt. TuUan Devi 


defoodaot 1 


defendant 4 


I 

L. Hansraj Singh 
died 1900 

I 

I 

Sadhu Singh alias 
Dlwao Singh 
(separated on 18-8-1915) 


f 

Burjsn Singh 
B. 18S>5 
(separated 
31-7-1930) 


Gursaran Singh 
B. winter 1897-98 
(separated on 
10-5-1923) 


Dr. Gurbakhsh 
B. 1900 
defendant 2 


Siri Ram 
B. 1910 
plaintiff 


Hukam Chand 
B. 1916 
defendant S. 


According to tbe plaintiff the joint Hindu 
family bad continued to exist since the 
time of L. Hansraj Singh who was separate 
from his brothers from 1879. At tbe time of 
L. Hansraj Singh's death there was a 
nucleus of the joint Hindu family property, 
which consisted of six shops (nos. 120 to 125) 
and two bouses (705 and C95). Some more 
property was purchased from time to time 
and improvements were effected on tbe 
entire property. In 1913 a joint Hindu 
family business was started at Karachi, 
which was styled as Saigal Bros. As the 
business developed, branches were opened 
at Peshawar, Nowsbera and Bannu. Tbe 
Saigal Medical Hall started by defendant 2 
at Nowsbera was also a joint Hindu family 
concern. Gursaran Singh was given some 
property and cash and was turned out of 
the family business on 10-5-1928, but tbe 
joint Hindu family 6rm continued to exist. 
On 81-7-1930 with the separation of Surjan 
Singh from tbe 6rm, a disruption took place. 
Since then the plaintiff's position is that of 
a cosharer, and be is in constructive pos- 
session of the family property. 

Defendants 1 and 2 were the only de- 
fendants who pat in written statements. 
Defendant 2 on the whole supported the 


lintiff's claim, but be controverted the 
lim in respect of tbe Saigal Medical Hall, 
)W9hera. According to him, it was his 
rsonal property. Defendant 1 was tho 
ief contesting defendant. Ho inter alia 
jaded that L. Hansraj Singh died in debt, 
le two houses had been burnt, and only 
e of them had been partly reconstructed. 
3 paid off the father's debt. He purchased 
operty in 1902 and 1910 with his own funds. 
3 with his own money started tbe busi- 
89 , Saigal Brothers at Karachi in 1918, 
lile he was in service there. He assooia^d 
rjan Singh with him in tho business. He 
ught out the share of bis brother Sadhu 
ogb in tho ancestral property by paying 
n Bs. 1600 in 1916. Thus the ancestral 
aperty also became the self-acquired pro- 
rty. Ho as a father maintained bis sons, 
VO them schooling and gave them train- 
I in business with a view to set them up 
life. He did not make them his partners 
business, nor was tbe business a jwnt 

ndu family business. ^ 

.al concern. He added that 
Id that business set up by bim ^ 
nt Hindu family business, it ^ 
d in 1928 with tbe separation of 

the family. It was a common 
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ground between the parties that a custom 
existed amongst the Hindus in Peshawar, 
by which the sons cannot ask for partition of 
joint Hindu family property during the life- 
time of the father ; vide A i R 193G Pesh ni.* 
Defendant 1 relied upon this custom, while 
the plaintiff wanted a declaration that this 
custom was against the principle of justice, 
equity and good conscience, and was hence 
invalid. The learned trial Court in its judg- 
ment has given a full summary of the elabo. 
rate pleadings of the parties. We do not 
propose to repeat it, for, we feel that in view 
of the observations made above, it will bo 
possible to understand the issues framed by 
the trial Court which we quote below : 

(1) Is the pUintiO in possession of any portion 
of the property In dispute? 0. P, P. (2) Is tho 
value for tho purposes of jurisdiction correct, and 
the plaint is properly volucd ? O. P. p. (3) Who- 
thor the property in possession of defendant 1 
before 10 6 23 was not the joint Hindu family 
property of the parties, but was on tho other hand 
tho self-acquired property of defendant 1 '} 0. P. 
I3. 1. (4) Whether tho property acquired after 

10-5-1923 is to bo considored as joint Hindu family 
property ? O. P. P. (5) Whether tho plaintKI is a 
cosharer in tho property In dispute? If so since 
when ? 0. P. P. (0) Whether tho plaiiitifl is a 
partner in the busioess known as Saigal Brothers 
Peshawar ond Bannu. and Medical Hall Nowahera 
and U ontltlcd to tho roiidltion o( accounts ? 0. P, 
P. (7) Ifthe plaintiff is found to be a member of 
joint Hindu family, is ho entitled to claim parti- 
tloQ in tho lifetime of bis father ? O. P. P. (g) 
Whether tho plaintiff Is entitled to claim tho 
dwliirution iis prayed for in para. 24 (2) (i) of tho 

^ S' 2‘(-iI|l) reads as follows : 

Declaration of right to tho effect that tho custom 
acMrding to which a son has In no way any richt 
to have property partitioned in tho lifetime of bis 
fotber, being unreasonable and against equity 
justice and good conscience, is not binding, and 
that the plaintiff is entitled to ono-fourlh*Bbare 

fO) Whether the plaintiff is not entitled to joint 
possession? O. P. D. 1. (10) Whether the plaintiff 
is Rs- SOO on account of maintenance 

from 1-10-1935 to 30-5-1936? O. P. P. (ij) I 3 iho 
plaintiff entitled to sue for accounts and discovery 

is the plaintiff cZ 

M ai To prayed for ? 0. P. P. 

(13) Is the transfer dated 23-9-1935 made by defen- 

dant 1 o favour of defendant 4 void and ineffective 

plaintiff? O. P. P, (14) Whether 

?nlnqn 9 * 18-11-1935 and is it 

inval d? O. p. p. ( 15 ) Whether the property 
mentioned in para. 12 (c) of the plaint was^r^ 
chased Unami In the name of defendant 4 , and in 

to joint Hindu family ? 0. P. p. 
(16) To vvhat relief is the plaintiff entitled and 
agalDst whom ? O, P. p. 

By his respective orders dated 11 . 1.1941 
and 13.1.1941 the learned Sub- Judge decided 
iMUOBl and^^agaiiMb the plaintiff. The 

23 air u,3g . jgg H; 62 , Ohela 

Kam T« Ganga Bidbaa. 
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plaintiff made good the debcioncy in court- 
fee on 15-1-1941. All the other issues wero 
decided in the judgment delivered on 20 - 1 - 
1941. Issues 3 and 4 were discussed together 
at groat length. It was held that there was 
a nucleus of the joint Hindu family property 
at the death of L. Hans Raj Singh ; that 
the properties acquired in 1902 (vide sale 
deed Ex. d- 37 for Ks. .500) and in 1910 (vide 
sale deed, i:x. i).39 for a sum of Us. looo) 
were in the nature of accretions to the 
nucleus, because there had been the blende 
ing of the personal income with joint Hindu 
family income ; that the firoporties acquired 
in 1921 (vide Ex. D-ii). 19-22 (vide Lx. D.42) 
and 1927 (vide Ex. D.i3) and tho projiorties 
at Nowshera wore acquired with the funds 
of joint Hindu family business known as 
Saigal Bros., and hence all tho projiortios 
wore joint Hindu family properties. It was 
further held that the family and tlio family 
business remained intact when Gursaran 
Singh was separated on 10-5-1923, but there 
was disruption on the separation of Surjan 
Singb on 81-7-1930. After that date, the posi- 
tion of the members who still remained 
joint was that of cosharers and not that of 
coparceners. Therefore, the properties ac- 
quired by defendant 1 under the sale deeds 
Ex. D .41 (for Rs. 3000) and Ex. D .45 (for Rg. 
18,000) on 3.11-1932 and 5-2-1935 respectively 
wore his self-acquired properties. Though a 
sum of Rs. 3CG3 is debited to tho books of 
the firm in respect of Ex. D.44. bub there is 
no evidence that any funds wore taken out 
of the firm in respect of Ex. D. 45 . Issue 5 
was incidontally discussed while dealing with 
issues 3 and 4. It was held that on the 
separation of Surjan Singh on 31 - 7-1930 
there was the end of coparcenary and since 
then the parties to the present suit remain, 
ed associated in business as tenants in com- 
mon and not as joint tenants. On issue 6. it 
was held that all concerns known ns Saigal 
Bros., and the commercial side (as distinct 
^om professional side) of Saigal Medical 
Hall Nowshera were joint Hindu family 
Mncorns, and on the disruption of joint 
Hindu family id 1930. a tenant in common 
was entitled to the rendition of accounts 
from the co-tenants. 

On issues ? and 8, it was held that in case 
the disruption did not take place in 1930 
the plaintiff, in accordance with the recog- 
mzod custom of Peshawar {vide AIR iosq 
Pesh iii>) cannot sue for partition of joint 
Hindu family property during the lifetime 
of hi8 father (defendant i). On issues 9 and 
10 , It was held that had the family remained 
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joint, the plaintiff would have been entitled 
to joint possession and maintenanoe, but not 
now, as it has been held that the disruption 
took place in 1930. Similarly, on issues li 
and 12, it was held that the plaintiff as a co- 
parcener could not have sued for the rendi- 
tion of accounts or for an injunction. On 
issue 13, it was held that the gift of 20 kothis 
out of 30 in the serai by defendant l in 
favour of defendant 4 under the registered 
gift deed dated 19-9-1935 was valid to the 
extent of defendant I's share, i. e., l/4th 
only. As regards issue 14, it was held that 
as a cosharer the will dated 18-11-1935 was 
valid to the extent of the testator's share, 
i. e., l/4tb, but it would have been invalid 
had the testator, i. o., defendant l, been a 
coparcener. As regards issue 15, it was held 
that the sale deed dated 5-2-1935 in respect 
of two shops and balakhanas on them and 
two kothis by Karam Chand Duggal in 
favour of defendant I for a sum of Rs. 9000 
was a genuine sale and not a benami sale. 
The property thus purchased had become 
the personal property of Mb. Tulsan Devi 
(defendant i). Issue 10 relates to the relief. 
In view of the Qndings on issues 3, 4, 5, 6, 
13, 11 and 15, the learned Sub-Judge made 
the following order : 

In tho result Ibcroforo I (;rant tbo plaintifl a 
preliminary decree : (a) Doebring that tbo plain- 
tiff and defendanta 1, 2 and 3 are each entitled to 
l/4th sbaro iu tbo property mentioned in tbo 
schedule attached to tho plaint except items O FI. 
Under the gift deed dated 19- 9- 1935, defendant I's 
l/4tb share in the 20 kothis out of tbo property 
mentioned as item C now belongs to defendant 4. 
(b) For rendition of accounts of tho income of the 
Immovable property mentioned in the above sche- 
dule except items O and H from 31-7-1030 till tbo 
delivery of separate possession, and also of tbo 
income of tbo business known as the Saigal Bro- 
thers at Peshawar and Baunu and tho Saigal 
Medical Hall at Kowsheri from 31-7-1930 to 30-6- 
1936 when the plaintiff gave the other partners a 
notice of dissolution. Defendant 2 will be entitled 
to tbo gains of tbo business of the Saigal Medical 
Hall which have resulted directly from his profes- 
sional knowledge. 

Defendanbs l and 4 have preferred a joint 
appeal from the preliminary decree praying 
for the dismissal of tho suit. The grounds 
of appeal which are 22 in number cover the 
following points only : (a) Tbo property and 
the business are the result of personal 
labour of defendant 1 . There was no family 
nucleus or at any rate the naoleus was not 
snob that with its help the property and 
business which are claimed to be joint conld 
have been bnilt up. The trial Court had 
wrongly understood A i B 1938 Pesh 85* as 

i* ('88) 20 AIR 1983 Posh 86 : 147 I 0 1087, 

Partapsingh y, Hatkishansingh. 


laying down the proposition that the father 
of a joint Hindu family cannot acquire pro- 
perty to the exclusion of others, (b) The 
joint Hindu family and the joint Hindu 
family property and business, if it did. exist 
at all, came to an end with the separation 
of Gursaran Singh on 10.5-1923. The pro- 
perties acquired in 1902, 1910 and after 1923 
cannot bo regarded to be the joint Hindu 
family properties. The gift and the will are 
therefore valid, (c) The plaintiff is not 
entitled to call for accounts from 1930 
onwards. 


The cross-objections by the plaintiff are 
o the following effect : (a) The properties 
)urcbased by defendant l on 3-11-1932 and 
1-2-1935 in bis own name were purchased 
rom the joint funds, and hence they are the 
)roperty of all the cosbarers. (b) The pro- 
)erty purchased by defendant 4 on 5-2-1935 
vas in fact purchased by defendant l out of 
be joint funds. Hence this property also 
lecomes the property of all the cosbarers. 
c) Defendant l is liable to render accounts 
or these properties as well. 

The cross. objections by defendant 2 are 
o the following effect • Tbe trial Court was 
vrong in holding that Saigal Medical Hall 
vas financed by Saigal Brothers, and that 
here was a purely commercial side also of 
his concern. This property cannot be re- 
[arded as the joint Hindu family business. 
Before we deal with tbe points* that need 
letermination at this stage, we may note 
hat the parties virtually admit : ( 1 ) That 
hey are governed by the ordinary Hindu 
aw of the Mitakshara School and not by 
he special Peshawar custom recognized in 
L I R 1936 pesh 111^ restraining tho partition 
,f joint Hindu family during the lifetime 
if the father and, (2) that the partition, if 
,t aU, took place on 31-7-1930 or earlier and 
lot on the date of the notice of dissolution, 

i. e., 30-5.1936). . . / 

The points for determination, thereioM, 

re as follows : (l) Whether there was suffi- 
ient nucleus of tbe ancestral property, with 
he help of which the and the 

lusiness could have been built up ? Whe^ 
her the businosa of joint Hindu family 
leen the result of the joint laboara of the 
aembors o( joint Hiodn family, and tta » 
.as acquired the nature of 
amily business, and whether it 
reated as such by the Pfl^f 

S’ “"ii r.* 
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Hindu family property ? (iv) In case point il 
is found in the atlirmativo, then on which 
of the two dates, viz., 10-6.1D23 or 31-7.1930, 
should it be considered, that the disruption 
of joint Hindu family took place? (v) Whe- 
ther the properties purchased by defen- 
dant 1 on 3.11-1932 under D-i4 and 6 2. 1935 
under D.45 and the property purchased by 
defendant 4 on 6-2.1935 be deemed to be 
joint Hindu family properties, or the joint 
properties of a dissolved joint Hindu family 
tirm ? (vi) To what extent are the gift 
dated 19-9-1935 and the will dated 1«.11.1935 
by defendant i in favour of defendant 4 
valid ? (vii) Whether the commercial side 
of Saigal Medical Hall can l)o regarded as 
joint Hindu family business 

Our decisions on these ix)iut3 are as fol- 
lows : ( 1 ) The question of nucleus was dis- 
cussed at great length by the trial Court in 
its judgment. It has also been greatly stress- 
ed by either party in the arguments ad- 
dressed to us. We agree with tljo learned 
trial Judge that there was a nucleus of 
ancestral property at the time of the death 
of 1j. Hans Raj Singh, but we are not con- 
vincod tliat it was such that with its help 
the properties worth Us. 600 and Hs. 1900 
could have boon acquired in 1902 and 1910 
respectively. L. Hans Raj Singh, though 
born in allluent circumstances, died a poor 
man. Wazir Mohd.. D. w. G, is the moharrir 
of the Sub Registrar’s oflice. He has proved 
the copies of sale deeds and mortgage deeds. 
Ex. i)-2i to Ex. D.2C. Those documents 
show that at an early date L. IJans Raj 
Singh felt the necessity of alienating his 
property for maintaining himself. There is 
no evidence that he built any property or 
started any business. By Ex. D-21, L. Hans 
Raj Singh, his brother Ganda Mai and his 
mother Mt. Bhoji sold 38 shops to Kanhaya 
Lai and Moti Lai for a sum of Rs. 5218-12.0 
on 21.6.1679. L. Hans Raj Singh’s share in 
this sale was one-fourtb. Kx. 0-22 relates to 
the sale of a site in Mandi Ram Dass by L. 
Hans Raj Singh and his brother Ganda Mai 
to Nathu Sahai for a sum of Rs. 220 on 
18.0-1881. In this sale, L. Hans Raj Singh’s 
share was one-half. Ex. D.23 dated 18-0-1881 
relates to the sale of two sites by L. Hans 
Raj Singh and Ganda Mai to Nihal Chand for 
Rs. 180. Ex. D.24 dated 18.8-1891 relates to 
the mortgage of four shops by L. Hans Raj 
Singh in favour of Kanhaya Lai for a sum 
of Rs. 500. Ex. D.25 dated 17-8 1892 relates 
to the mortgage of two shops by L. Hans 
Baj Singh in favour of Diwan Chand for a 
sum of Rs. 700. Ex. D.2C dated 18-9-169C 


relates to the sale of two shops by Lala Hans 
Raj Singh in favour of Duni Chand for a 
sum of Rs. 800. 

The learned counsel for the appellant has 
laid a great deal of stress upon the docu- 
ment, Ex. D-i/a. This purports to be a copy 
of an application dated 5th July 1891 ad- 
dressed by Lala Hans Raj Singh to the 
Deputy Commissioner pr.aying for appoint- 
ment as Naib MohaC^ llaftar. This copy is 
in the handwriting of Lala Hans Raj Singh 
himself, and is idonbitied to be such by 
Sardar Gurdit Singh, defendant l. It has 
come from the firoper custody, i. o., from the 
custody of Sardar Gurdit Singh. In order 
to prove the hatjdwritiug of Lala Hans Raj 
Singh, an old colleague of his named Mohd. 
Ishaq, was produced as D. \V. 5. This man 
has lost his eyesight. lie is aged 95, and 
is unable to read anything. lie stated that 
Lala Hans Raj Singh was Ins colleague 
when ho used to be in the record room of 
the Deputy Commissioner’s OlUce. He added 
that Lala Hans Raj Singh was copyist get- 
ting about Rs. 15 p. m. The importance of 
Ex. D-i/a lies in the fact that it depicts the 
financial position of Lala Hans Raj Singh. 
In this application ho noted that ho had 
been recruited in the record room staff 
about 25 years previously at Rs. lO p. m. He 
was then transferred to the copying branch, 
when the work there increased and there 
was the necessity of having some additional 
hands. There he earned Rs. 20 p. m., but 
since lately the work had greatly diminished 
and the monthly income had dwindled 
down from Rs. 20 to Hs. 10 or less p. m. Ho 
added that during the Peshawar fire the 
whole of his moveable property and the 
two houses wore burnt down to ashes. He 
had fallen into debt to the extent of Rs. lOOO, 
and yet he bad a family to support. Hia 
prayer was that since he had been an origi- 
nal employee of the record room staff, he 
might be appointed a Naib Mohafiz Daftar. 

At the foot of this application there ia a 
copy in the handwriting of Lala Hans Raj 
bingh of the endorsing note of the record 
keeper. He recommended the application. 

So far aa this application goes, it does nob 
appear to have brought about the desired 
result, for we find on the record a document 
Ex. D.2 dated 15.3.1699 which purports to 
be the appointment order of Lala Hans Raj 
Singh as Muharrir Atlaf with Rs. 15 p. m 
as his pay. ' 

The learned counsel for the appellant 
wants us to draw the presumption under 
the provisions of s. 90. Evidence Act. about 
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the correctness and the genuineness of the 
document, Ex. d.i/a, as it has come from 
the proper custody, and it has been proved 
to be in the handwriting of Lala Hans Raj 
Singh. The original is not forthcoming, 
because the old records in the Deputy Com. 
missioner's oDice have been destroyed. The 
learned counsel has cited A I R 1935 P C 132^ 
in support of the proposition that where a 
copy is admissible under the provisions of 
S. 65, Evidence Act, a presumption of cor- 
rectness under the provisions of s. 00 of the 
Act can be drawn in respect of the copy as 
well. As regards this, the learned counsel 
for the plaintiff-respondent has argued that 
the Court is not bound to raise a presump- 
tion of genuineness and correctness of a 
document merely because it happens to be 
an old one. The Court may call upon the 
party to prove the document. In support 
of this proposition, he has referred us to 
AIR 1927 Cal 229* and A 1 R 1927 Cal 870.^ 
There can be no doubt about the correct- 
ness of the proposition put forward by the 
learned counsel for the appellant, but we 
have to see in what manner does it apply 
to the facts of the present case. Here the 
document has been produced by Sardar 
Gurdit Singh from his own custody, and 
ho being tlie head of the family, would 
naturally be the custodian of the family 
documents after the death of bis father 
Lala Hans Raj Singh. Sardar Gurdit Singh 
identihes the bandwriting of his father, 
and there is no reason why it should be 
doubted. Sardar Gurdit Singh did his best 
to prove the document by independent evi- 
dence, but unfortunately the attempt failed, 
because Mohd. Ishaq, who was conversant 
with the handwriting of Lala Flans Raj 
Singh has lost his eyesight on account of 
old age. Any way the document is corrobo- 
rated by the statement of Mohd. Ishaq to 
this extent that Lala Ilans Raj Singh was a 
copyist and that his monthly income was 
about Rs. 16. This document is corroborated 
in a way by the document Ex. D.2, because 
the latter document shows that Lala Hans 
Raj Singh was promoted to the post of 
Mubarrir Atlaf and that his pay was raised 
to Rs. 15 p. m. 

The original of ex. D-i/a is not available, 
^contains a copy of the application a s well 

3. (’36) 22 A 1 R 1935 P 0 182; 15G I 0 864: 62 
I A 180: 67 All 494 (P C), Baaaot Siogh v. Brl] 
Raj Saran Singh. 

4. (’27) 14 A 1 R 1927 Cal 229: 98 I 0 1021, 
Kbotra Mohan Dasa ▼. Bbairab Cbandra Dasa. 

»• (’27) 14 A I R 1927 Cal 870: 104 I C 219; 55 
Oal 210, Surendera Natb v. Sambu Natb. 


as of the record keeper’s report. We are not 
prepared to believe that the document is a 
forged one. We extend to it the presumption 
of correctness under the provisions of S. 90, 
Evidence Act, in view of the rule in A i B 
1935 P C 132,® The further fact about Lala 
Hans Raj Singh is established by the state- 
ments of.Sardar Gurdit Singh and Mt. Tulsan 
Devi. Lala Hans Raj Singh fell ill, retired 
from service and went to pass bis last days 
at Amritsar, the holy place according to the 
religion professed by him. Mt. Tulsan Devi 
went to look after him, when his condition 
became worse. While he was there he was 
supported by Sardar Gurdit Singh, who was 
at that time in service at Chitral. The 
learned counsel has further argued that Lala 
Hans Eaj Singh on bis death left a debt of 
Bs. 1000, bearing an interest of Rs. 7 p.m. 
This amount was due to one Murli Mai, and 
was discharged by Sardar Gurdit Singh him- 
self. There is the statement of Sardar Gurdit 
Singh on the file on this point. The creditor 
Murli Mai is dead and no receipt is forth- 
coming. The learned counsel for the plaintiff, 
appellant controverts this debt, and insists 
that a receipt for the repayment should have 
been forthcoming. Sardar Gurdit Singh's 
explanation on this point is that the loan 
was due on a bahi account, and that the 
entry of payment was made in the babi. 
None of the heirs or successors of Lala Murli 
Mai is alive, hence the bahi entry can neither 
be produced nor proved. We see no reason 
to disbelieve the statement of Sardar Gurdit 
Singh on the point. 

The property left by Lala Hans Raj Singh 
conld not have been of any great value in 
the year 1900, because as late as the year 
1915 it was not considered to be worth more 
than Rs. 3000. Sadhu Singh, brother of Sardar 
Gurdit Singh, instituted a suit for the parti- 
tion of the coparcenary property. It was 
compromised on 18.8-1916. Sadhu Singh re- 
linquished his interest in the coparcenary 
property on receiving a sum of Rs. 15M. The 
assertion of Sardar Gurdit Singh in the 
written statement to the effect that Lala 
Hans Raj Singh on bis death loft a house, a 
vacant site for a house and six shops only 
appears to be correct. Thus we see that there 
was some ancestral nucleus left by the joint 
Hindu family. The next question is whether 
a presumption as to its being coparcenary 
property can be drawn in respect of the 
property acquired after the death of Ula 
Hans Raj Singh. Section 233 
Hindu Law. Edn. 9. 1940, deals wi h 
sumptions. Paragraph 2 of sub-s. (2) appears 
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■fco govern the facts of the present case, and 
18 as follows : 

Where a nucleus of joint family property is proved 
or admitted, a preeumptioo arises that the whole 
of the property of the joint family is joint ioclud- 
ing all acquisitions by a member of the joint 
family. Bnt do such presumption would arise If the 
nucleus is such that with its help the property 
claimod to be joint could not have been acquired. 
In order to give rise to the presumption the nucleus 
must be such that with its help the property 
claimed to be joint could have been acquired. 

This paragraph is based upon I L R (1037) 
Bom 703 = 39 Bom L R 846=171 I C C23.® In 
support of this proposition, we have been 
referred to A I R 1037 Mad 436^ which is a 
direct authority on the point. The rulo laid 
down there was as follows : 

The liiw ie that where there is a nucleus of joint 
family property, the onus will no doubt lie on the 
father in the first instance to prove that the acqui- 
sition of the properties which he claims: to be his 
separate property was not made out of the income 
from the joint family property. But whore, it is 
clear that income from the joint family property 
is not Bufllcioot even for the maintonance of the 
family, there is no basis for any presumption that 
the acquisltloDB must have been made from out of 
the income of the joint property. 

The shops could not have brought more 
than R8. 9 or Rs. 10 p. m. as rent in the year 
190G, as is clear from the statement of Sardar 
Ourdit Singh himself, and is supported by 
some piece of circumstantial evidence. In 
the mortgage deed of 1892 (ex. 0-29), it is 
written that in case the two shops become 
deserted or untonanted, the mortgagor would 
ho liable to pay Rs. 3-8-0 p. m. to the mort- 
gagee. The amount of mortgage was Rs.TOO. 
From this it can be deduced that a shop 
would fetch Re. 1-12.0 p. m. The statement 
of Gursaran Singh, p. w., and the account 
produced by him to which considerable im- 
portance has been attached by the learned 
counsel for the plaintiff-respondent shows 
that in the years 1914 and 1915 the property 
fetched Rs. 35 to 40 p.m. The learned counsel 
argues that this income was sufficient for 
the maintenance of the family, and hence 
It must be presumed that there was a sufli- 
cient nucleus. But the learned counsel for 
the appellants submits that by the year 
1914-1915 some more property had been ac- 
quired, i.e., in the years 1902 and 1910, and a 
business known as Saigal Bros., bad already 
been started at Karachi, In order to ascer. 
tain whether there was sufficient nucleus or 
not, we onght to see the state of affairs of 

6, (’87) 24 AIR 1937 Bom 446: 171 I C 623- I L R 
(1987) Bom 708 : 89 Bom L R 846. Babubhai 
Girdbarlal v. Ujamlal Hargovaedas. 

7. {'37) 24 AIR 1937 Mad 436 ; 169 I C 325 • 
(1937) 1 MLJ 364, Sandanam Pillai v. Soma- 
flundaram Chottlar. 


the family at the time of the death of Lala 
Hans Raj Singh in the year 1900. The in- 
come at that time was surely not more than 
Rs. 9 or Rs. 10 p. m., which was not even 
sufficient for the maintenance of the family. 

The fact that Sardar Gurdit Singh ac- 
quired the properties in the years 1902 and 
1910 from his personal earnings is supported 
by the statement of Sardar Gurdit Singh 
himself, and also from certain documents. 
Sardar Gurdit Singh was a teacher in C.M.S. 
High School, Peshawar, from 1903 to 1805, 
and during that period ho got Rs. 25 p. m. 
from the school and earned Rs. 20 p. m. by 
private tuition. On 27-6-1905 ho was ap- 
pointed temporary clerk in the Supply and 
Transiwrt Department for three years. Then 
he became Victualling Agent on 1.3-11-1890, 
a temporary clerk on 13.0-1000 and again Vie- 
tualling Agent on 26.ii.i900. On 22 8.1901 
Sardar Gurdit Singh was appointed a first 
class agent in connexion witli tlio manoeu- 
vres. A year later he was appointed a second 
class store-keeper, and then again Victualling 
Agent of the second class. On 8-11.1902 bo 
was appointed Victualling Agent at the 
rate of Rs. 50 p. m. From 1003 to 1908 Sardar 
Gurdit Singh was a clerk in the local work- 
shop at Rawalpindi. Up till this time, when 
in service, Sardar Gurdit Singh’s monthly 
pay used to be from Rs. 25 to Rs. 50 p. m. 
When he was paid by commissions, his in- 
come no doubt was not on any definite basis. 

In 1003 Sardar Gurdit Singh was ap- 
pointed as assistant manager at Ghora Gali 
at Rs. 75 p. m. In the following year he ac- 
cepted appointment with Hari Chand Kapur 
Sons in charge of coffee shop attached to 
a regiment at Rs. 75 p. m. In 1010 ho was 
given the further benefit of charging com- 
mission on certain articles sold in addition 
to bis pay. In 1912 Sardar Gurdit Singh ac- 
cepted service with Katrik-Building Co. at 
Karachi at Rs. 100 p. m. plus Rs. 3 per diem 
as travelling allowance. In the following 
year he accepted service with Messrs. Muller 
and Phipps at Rs. 150 p. m., and continued 
to work in that firm till 1923. The oral state- 
□lent of Sardar Gurdit Singh is supported 
in material particulars by the certificates 
and appointment orders exs. D-3 to D.20 and 
Ex. D.87. Thus Sardar Gurdit Singh had 
sufficient income from as early a period as 
1893, which was far in excess of the income 
from the family nucleus. He purchased pro- 
perties in 1902 and 1910 from his personal 
income, and that also added to this income. 
The fact that the properties acquired in 1902 
and 1910 and the business started in 1913 
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were not coneidered to be the accretions to 
the family nucleus is supported from the 
fact that Sadhu Singh relinquished his 
rights in the family property by accepting 
a sum of Rs. 1500 only in the year 1915. By 
that time the business alone was worth 
more than Bs. 5000. We consequently hold 
that the property acquired by Sardar Gur- 
dit Singh and the business started by him 
in the year 1913 cannot be regarded as ac- 
quisitions to the joint family property be- 
cause nucleus was not such that with its 
help theadditional property could have been 
acquired or the business could have been 
started. Now we come to point No. II. Para. 
228 of IMulla's Hindu Law deals with the 
property acquired in business by persons 
constituting a joint Hindu family by their 
joint labour. Paragraph 2 of sub-s. (3) reads 
as follows : 

In the absence of any proof of paclncrfhip, pro- 
petty jointly acquired by the members of a joint 
.Hindu family without the aid of joint f.-imily pro- 
'pertyis.as stated above, to be presumed to be joint. 
But Is it also to bo presumed to bo joint family 
property? It was at one time bold by tho High 
Court of Bombay that property jointly acquired 
without tho aid of joint family property was not 
joint family proportyand that the male issueoftho 
joint acquirers did not acquire an interest in it by 
birth, iinlofis it was thrown into the common 
stock. In later cases however it has been held that 
such property must be presumed to bo joint family 
property, and this has been followed in Bahore. In 
Madras it has been held that property so acquired 
iDiust be presumed to be joint family property, un- 
dess tho acquirors intended to bold tho property as 
jCO-owners between themselves in which case it 
'would bo their joint property. 

Tho law thus onunciated is supported by 
AIR 1928 Lab 224^ and AIR 1937 Mad 29.® Wo 
have to examine from tho facts of this case 
whether the business Saigal Bros, did be- 
^me a joint family concern in view of the 
joint labours of the father and the sons. The 
evidence, it may bo remembered, is a bit 
conflicting. It is only natural that it should 
be so. The family had no business tradi- 
tions. Lala Hans Raj Singh joined service in 
18(0, and till as late as 1923 he was in ser- 
vice with one master or another. Thus there 
could not be any clear expression of tho in- 
tention on the part of Sardar Gurdit Singh 
or the other membere of his family in res- 
pect of the business conducted by them as 
to whether it was to be treated as the ex- 
clusive business of Sardar Gurdit Singh, or 
the joint business of Sardar Gurdit Singh 

8. {'28) 15 A I R 1928 Lah 224 : 109 I 0 779 : 9 
o P I' R 635, Banwal Das v. Kuromal. 

^ Mad 29:168 I C 408. Krishna 
Murthl T. p. Seotamma. 
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and one or more of his eons, or as joint 
Hindu family business. 

Surjan Singh was brought up at Pesha- 
war. In 1913 when he finished the school at 
the age of 18, his mother found him to be 
good for nothing. He was playing marbles. 
She wrote a complaint to her husband at 
Karachi. Sardar Gurdit Singh sent for Sar- 
jan Singh, and gave him some preliminary 
training, and then started a business of 
commission agents under the style Saigal 
Bros. Sardar Gurdit Singh says that be 
thought that this name would be auspicious 
in view of the fact that Ralli Bros, and Vol- 
kart Bros, were doing good business. Ho 
however intended that it should remain his 
exclusive business. Surjan Singh was merely 
an employee. In order to create interest in 
Surjan Singh in the work he was allowed to 
draw for his personal use commissions from 
a Japanese Company M. B. K. On two oc- 
casions, i. e., Ist March 1921 and April 1921 
Surjan Singh w’as paid Rs. 30 p. m. in lieu 
of his services. In the Tribune of 1-1-1922 an 
advertisement was issued on behalf of Sar- 
dar Gurdit Singh, which is Ex. D.62 on the 
file. In this, Sardar Gurdit Singh made it 
clear that he was the sole owner of business 
Saigal Bros., and that bis son Surjan 
Singh was bis employee, and if anybody 
had dealings with Surjan Singh in the 
capacity of a proprietor, be would do so at 
his own risk. In Ex. D.C8 dated 15.6-1926 and 
in Ex. D-C7 dated 2.5-1926 Sardar Gurdit 
Singh entered into agreements with Shankar 
Dass, sub-agent, Kobat, and with the Burma 
Oil Co., respectively on behalf of Saigal 
Bros. Surjan Singh signed as an attesting 
witness. The contention of the learned coun- 
sel for the appellants is that had Surjan 
Singh been one of tho partners in the joint 
family firm, there is no reason why he 
should have signed the agreement as a wit- 
ness. The signature on his part os the at- 
testing witness amounts to an admission 
that he was not a partner in the firm. 

Similarly there is a document dated 
1-11-1927, Ex. D.70, which is an agreement of 
cash credit account with tho Peoples Bank 
of Northern India. It is signed by Sardar 
Gurdit Singh as the proprietor of Saigal 
Bros., while Surjan Singh is a marginal 
witness. This document is supported by 
Ex. D-71 which is a pronote. Tho pronote, 
as was natural, could not be attested by a 
marginal witness. It was signed by Sardar 
Gurdit Singh alone as proprietor of baigai 
Bros. Exhibit D.89 dated 9-10-1930 is a letter 
by the Pnnjab National Bank. Peshawar, to 
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Saigal Bros., Id which they are informed 
that their cash and credit account had been 
raised from Rs. 5000 to Re. 10 , 000 . Exhibit 
D-CO, dated 14-11-1921, is a letter by the 
Punjab National Bank, Peshawar, to Messrs. 
Saigal Bros., Peshawar, informing them that 
in future both cosh credit and current ac- 
counts would be operated by Sardar Gurdit 
Singh Saigal as a proprietor of the firm, as 
instructed by the firm. In the daybook of 
the firm Saigal Bros., Karachi of the years 
1921.22 Sardar Gurdit Singh signed a certi- 
ficate to the following effect : 

I, Gurdit Singh Saigal, bod oi Lain HaiiB Raj 
Singh Saigal, proprietor of the firm kuowu ad 
Saigal Bros., state and certify that I have this day 
carefully examined and inspected the account books 
of Karachi of the aforesaid firm and found them to 
be absolutely correct. Gurdit Singh Saigal Karachi. 
81.12-1922. 

There is a note in the vernacular under- 
neath this certificate which rendered into 
English roads as follows: If any accounts 
have been miasod, the same to bo entered 
in my name : Gurdit Singh Saigal; 31-12 22. 
The learned counsel argues that Sardar 
Gurdit Singh Saigal as late as 31-12.1922 
treated the business as his own personal 
business. But as against this there are in- 
dications that the business was a joint one. 
Exhibit p.Y dated 29- 3- 1910 is a copy of a 
loan application form, in the handwriting 
of Sardar Gurdit Singh signed as Sardar 
Gurdit Singh Saigal and Sons, Commission 
Agents and Merchants. It is addressed to 
the Punjab National Bank, Karachi, and in 
this is the usual statement of tlie immov- 
able property which consisted of six shops 
Nos. 120 to 126, one serai containing 12 go- 
downs and a plot of land and three bouses 
N08. 705. G96 and COC situated in Mohalla 
Jogan Shah, Peshawar City, worth Rs. 39 , 000 . 
This document is of particular imijortance 
because the ancestral property as well as 
the self.acquired property was shown to be 
the immovable property of Sardar Gurdit 
oiDgh Saigal aod Sona. A similar document 
18 Ex. p.x dated IC-C-IOIO. It is the copy of 
a loan application, in the handwriting of 
Sardar Gurdit Singh addressed to the 
Punjab National Bank, Peshawar. In this 
Sardar Gurdit Singh signed as Gurdit Singh 
of Saigal Bros, of Peshawar. The property 
shown in the usual list incorporated in the 
loan form consisted of six shops, one serai, 
two bouses and one plot of land. This pro- 
perty, though not of the same magnitude as 
the property shown in Ex. P-Y was in 
fact more than the ancestral property. The 
learned counsel for the appellants attacks 


the admissibility of these documents into 
evidence. He contends that there is nothing 
to show that those documents wero actually 
submitted to the respective branches of tho 
Punjab National Bank, and that any action 
was taken on them. We do not see any 
force in this argument, because these docu- 
ments have been produced not with a view 
to show that the firm had any dealings 
with the Punjab National Bank, or was in- 
debted to tho hank, and if so ^vhicli parti- 
cular persons are liable. These documents 
have been produced simply witli a view to 
show that Sardar Gurdit Singh treated the| 
entire property as tho pro()erty of Saigal 
Bros., or of Gurdit Singh and sons. He did 
not intend to keep the two sots of jiropor- 
ties separate, but he meant to treat them 
and use them as joint family properties. 
For that purpose these documents are ad. 
missiblc. 

In the year 1918 a kerosene oil agency 
was taken from Alam Ji Mohd. .Ji of R;iwal. 
pindi. It continued for about 3 years. Gur- 
saran Singh was in charge of the business at 
Peshawar and operated the accounts on 
behalf of Saigal Bros. The accounts witli 
the Karachi Dank wore operated uix)n both 
by Sardar Gurdit Singh and Surjan Singh. 
In 1921 Saigal Bros, started sugar business 
at Peshawar. This was also under the 
charge of Gursaran Singh, and bo operated 
tho accounts on behalf of Saigal Bros. 
Ex. P.z, dated 2 . 11.1929 is a declaration 
made by Surjan Singh on behalf of Saigal 
Bros, at the oUice of the Registrar of Firms, 
Karachi. The firm Saigal Bros., Karachi, 
was registered, and it was shown in the 
declaration that the proprietors were Gurdit 
Singh, Surjan Singh, Gurbakhsh Singh, Siri 
liam and Hukam Cband. The expenses of 
the registration wore debited to Saigal Bros., 
account: vide the entry Ex. D .92 in the cash 
book and Ex. D.93 in the lodger bothi dated 
4-11-1928. In the ledger tho account was 
shown under the bead 'Posts and Telegraphs.' 
Siri Ram worked at Bannu branch from 
24.3.1930 to 19.3.1932. Oe operated on the 
accounts in the banks on behalf of Saigal 
Bros. In the ledger of 1923.21 of Saigal Bros., 
Karachi, at p. 2 there is an entry in tho 
handwriting of Sardar Gurdit Singh him- 
self which reads as follows : “Saigal Bros. 
(Surjan Singh, Gurbakhsh Singh, Siri Ram 
and Hukam Chand proprietors).’’ On p. 1 
of the daybook of 1929 of Saigal Bros., 
Karachi, there is an entry in tho vernacular 
in the handwriting of Sardar Gurdit Singh, 
which rendered into English reads as 
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follows : “Proprietors Gurdit Sicgh, Surjan 
Siogh, Gurbakhsh Singh, Siri Ram and 
Ilukam Chand. In the daybook of Saigal 
Bros., Karachi, of the years 1929.80 there is 
an entry at page 1 in the bandwriting of 
Sardar Gurdit Singh, which rendered into 
English reads as follows : 

Tho account of the firm Saigal Bros., Karachi 
Branch. Proprietors Sardar Gurdit Singh, Surjon 
Singh, Gurbakhsh Singh, Siri Ram and Hukam 
Chand. 

In the daybook of Messrs. Saigal Bros., 
Peshawar, Nowshera, Bannu and Karachi 
commencing with 1-4.1930 there is an entry 
in the vernacular in the handwriting of 
Sardar Gurdit Singh which rendered into 
English reads as follows: “Proprietors Gurdit 
Singh Saigal, Azizan (dear ones or sons) 
Surjan Singh. Gurbakhsh Singh, Siri Ram 
and Hukam Chand.” Similarly, inthe ledger 
of the years 1929.30 of Saigal Bros., Peshawar 
at p. 2 there is an entry in the handwriting 
of Sardar Gurdit Singh which reads as fol- 
lows : “Proprietors Gurdit Singh. Surjan 
Singh, Gurbakhshsingh, Siri Ram and 
Hukam Chand. In the books of account of 
tho 6rm all tho expenses on the family are 
shown in the khata of Sardar Gurdit Singh. 
Similarly, tho income of the firm is also 
shown in his account. There is a head of 
account known as building khata, which 
was obviously run in tho name of the firm. 
All the properties acquired, repaired or re- 
constructed wore accounted for in that 
khata. 

It appears that Sardar Gurdit Singh, 
while commencing tho business in 1913, bad 
DO idea as to what would be the relation- 
ship of the business with tho family. Some- 
times ho intended that it should run in bis 
own name, and sometimes he intended that 
it should run as a joint family concern. 
The fact that all tho family expenses were 
debited to bis khata would not indicate 
anything. He was after all the karta of 
the family. The certificate dated 31-12.1922 
signed by Sardar Gurdit Singh on the day- 
book of Karachi firm would no doubt indi- 
cate that Sardar Gurdit Singh Saigal was 
the proprietor of Messrs. Saigal Bros, bub 
it appears that this certificate was signed 
while Sardar Gurdit Singh was annoyed 
with his son Gurearan Singh, who had 
started playing with the funds of the firm 
at Peshawar, which had culminated in the 
advertisement Ex. D.62 in the Tribune dated 
1 - 1 - 22 . It appears that Sardar Gurdit Singh 
was nervous about the business. He thought 

at in case it be considered as the family 
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business. Gursaran Singh would come for- 
ward to ask for its partition. The entry in 
the ledger of 1923-24 of Karachi firm regard, 
log the names of the proprietors also ap. 
pears to have been made under the same 
impulse. It is worthy of note that Sardar 
Gurdit Singh did not sign his name as one 
of the proprietors of the firm. He carefnlly 
omitted the name of Gursaran Singh from 
amongst the proprietors. The idea appears 
to have been that Gursaran Singh, who was 
then in disfavour, might not come round and 
ask for the partition of the Karachi business 
claiming it to be the joint family bosiness. 
Sardar Gurdit Singh omitted his own name 
with a view to give the impression that it 
was a joint business between the four 
brothers namely Surjan Singh, Gurbakhsh 
Singh, Siri Ram and Hukam Chand, and 
that it was not a joint family concern. 

After the separation of Gursaran Singh 
from tho family on 10-5 1923, the fear that 
Gursaran Singh might ask for the partition 
DO loogor existed, and that is the reason why 
the entries regarding the proprietors in the 
later books of account, contain the name of 
Sardar Gurdit Singh side by side with the 
names of the four favoured eons. It may be 
remembered that Surjan Singh was asso- 
ciating with the firm for a very long period 
since the commencement of the business in 
1913. Gursaran Singh came into the business 
about the year 1918, and be went out of it 
in 1923. Siri Ram appears to have come into 
the bueinessabout the year 1930. Gurbakhsh 
Singh came into the business about tho year 
1926 after be bad finished bis medical studies. 
Hukam Chand apparently did not come into 
the business at all, for ho was the youngest 
of all the brothers and was born in 1916. 
The entries in the books of account regarding 
the proprietors of the firm constantly in- 
cluded the names of Gurbakhsh Singh and 
Hukam Chand as well. Gurbakhsh Singh 
was surely not in all business in the begin- 
ning of the year 1923, and Hukam Chand 
was not in the business at any time. From 
this it becomes clear that the intention of 
Sardar Gurdit Singh and bis sons who wore 
actively associating with him was that i 
should bo run as a joint family concern. 

The business which was started with the 
joint labours of Sardar Gurdit Singh and 
some of bis sons was run for the benefit oi 
tho joint Hindu family, and hence it Msumea 
the nature of joint Hindu family business. 

Now we come to the third 
regarding the blending of the 
property with the joint Hindu family pro- 
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psrty. Tho joint Hindu family property 
consisted of ancestral nucleus, and also tho 
property, acquired by the joint labour of 
Sardar Gurdit Singh and some of his sons 
for the beneht of the entire family. The 
self.acquired property consisted of the pro. 
perties acquired in 1902 and lOlO. The books 
of account show that there was a complete 
blending of the incomes of all the properties. 
The expenses incurred on the purchase, 
repairs and the reconstructions of the pro. 
perties also came from the joint funds of 
the firm. A separate head known as building 
khata was started in the firm’s accounts, and 
the funds spent upon tho properties wero 
debited to that head. Lala Atma Ram, 
W. 7 , is the Record Keeper of the Muni- 
cipalCommittee, Peshawar. Hodeposestbat 
10 applications were made by Sardar Gurdit 
Singh to the Municipal Committee, Pesha. 
war. from 30-11.1900 to 4.9-1984 for effecting 
repairs to tho various houses or shops and for 
reconstructing some from time to time. 
Besides other applications, there wore 3 re. 
garding tho construction of houses. One 
was dated 20-7.1912 for the construction of 
atwo.storeyed house. Another one was dated 
19-8. 1920 for the csonstruction of a house and 
the third was dated 17-2.1922 for the con- 
struction of a three-storeyed house. Tho 
allegation on the part of tho defendants, 
applicants is that all these properties were 
altered or reconstructed at the expense of 
oardar Gurdit Singh, but the learned counsel 
for the plaintiff.respondent has pointed out 
that the funds did not come from tho pocket 
of Sardar Gurdit Singh, hut from the build- 

firm. Section 227 
of Mullaa Hindu Law deals with proper, 
ties thrown into common stock. Para, (i) 
roads as follows r 

^ Property which was originally tho separate or 
Mll-acquirod property of a member of a joint family 

may ^omo joint family property, if it has been 

common stock 

wl h tho intention of abandoning all separate 
claims upon it. A clear Intention to waive bis 
soparato rlghU must bo established, and it will not 
to inlorred from tho mere fact of bis allowino tho 

^ ““ It conjointly 
with himself. Separate property thrown Into the 

Icommon stock la subject to all the incidents of 
fjoiiit family property. 

This statement of law is supported by the 
view taken by their Lordships of the Privy 
Council in A I R 1923 p c 57 .>« and has perfect 
application to tho facts of tbe present case. 
There was a complete blending of the ances- 

10. (’23) 10 AIR 1923 PC 67 : 73 I C 252 • 60Cal 
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tral property, the property acquired by the 
fund of tbe joint family and tbe self.acquired 
property purchased in the years 1902 and 
1910 by Sardar Gurdit Singh. Tho incomes 
from the properties were spent for joint 
family purposes. In 1914 and 1915, as Gur- 
saran Singh states, tho income from the 
property was about Rs. 10 p. m. and that it 
was spent on family expenses, though at 
that time no property bad yet been acquired 
from the funds of the firm. No separate 
heads of account for tlie different properties 
were opened. Tho blending appears to have 
been complete about tho year 1920 when tbe 
first bouse was constructed after tho joint 
firm had come into existence in 1913. 

Now we coDJO to {wint iv. The plaintiff 
issued tbe notice of dissolution on 30 -. 7.193c 
after there had boon an estrangement be. 
tween him and Sardar Gurdit Singh and 
after the latter had made a gift of some of 
the property in favour of his wife. But a 
few days later when tho plaintiff instituted 
the suit, his legal advisers had probably 
studied the effect of tbe relinquishment 
deed Ex. l‘.3 by Surjan Singh, at the time 
of his separation, and hence the plaintiff 
insisted that the partition had taken place 
from tho date of Surjan Singh’s separation 
on 31.7.1930. Tho appellants' present con. 
tontion that the joint family firm if it did 
exist at all came to an end on 10 5.1923 on 
the separation of Gursaran Singh and not 
on a later date appears to bavo been duo 
to Sardar Gurdit Singh's anxiety to enjoy 
oxclusiveownorship of the property acquired 
after that date. Wo have noticed above tbe 
entries in the handwriting of Sardar Gurdit 
Singh in the hooks of account of the years 
1923.24, 1929 and 1930, which show that the 
firm was in existence. In the entry of tho 
year 1923 . 24 the name of Sardar Gurdit 
Singh was missing, but that, as has already 
been discussed above, was because of a 
special reason. In the books of tbe years 
1929 and 1930 the name of Sardar Gurdit 
Singh exists side by side with the names of 
Surjan Singh. Gurbakbsh Singh, Siri Ram 
and Hukam Chand as tbe partners of the 
u™’ distinguishing feature between 
the two relinquishment deeds is that in 
Ex. p.i executed by Gursaran Singh there 
was no specification of the shares. He 
simply noted therein that he had taken one 
ancestral shop out of the six, one bouse in 
Moballah Mir Hasham Khan out of the pro. 
perty purchased on 2l.i2.i92l, vide Ex. D.4i 
and mortgagee rights of l/ 3 rd share in two 
houses, which had boon acquired from Ganga 
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Ram on 13.5*1922, vide Es. D.- 12 , plus Rs. 5000. 
The non-specification of the sharein Ex. R.l, 
coupled with the implied intention on the 
part of Sardar Gurdit Singh and other 
members of the joint family firm to continue 
as such operated in the continuance of the 
[joint family business: vide the rule in 48 Mad 
'2^.4.'* In the relinquishment deed, Ex. P.3, 
|there was a specification of share. The pro. 
perty given to Surjan Singh consisted of 
one shop out of the six ancestral shops, the 
house No. COG, one shop out of four in Bazar 
Ram Dass purchased on 22.3.1927, vide 
Ex. I). 13, one shop No. 85/2 out of the two 
shops built on the vacant site of bungalow 
No. 85 at Nowshera and the goodwill of the 
business Saigal Bros., Nowshera, and Rs. 1000 
per annum as the share of the profits of the 
Bannu Branch of the firm so long as it 
continued and Rs. 1C,000 in cash in lieu of 
the i/5tb share of the entire business. 

The argument on behalf of the appellants 
is that the separation was in the nature of 
a gift and not a partition. Surjan Singh 
executed the relinquishment deed after bo 
had received the property by way of gift. 
The separation had already boon effected, 
and hence tho execution of a deed by him 
at that time did not amount to separation, 
what to say of partition. At tho best, tho 
learned counsel argues, it was a unilateral 
transaction and not an agreement. We are 
not convinced with these arguments, because 
the document, as of necessity, was to be 
registered. Sardar Gurdit Singh was avoid, 
ing the registration of the document. If it 
was a fact that the document just recited 
what had already taken jilace, then where 
was the necessity of registration and why 
should Sardar Gurdit Singh have attempted 
to avoid the registration of the document? 
The document clearly specifies that the 
relinquishment was in lieu of the l/5th 
share. Surjan Singh, being one of the five 
coparceners of the joint Hindu family pro. 
perty and business, believed his share to be 
l/5tb, and executed a relinquishment deed 
in respect of that share. Since the separa. 
tion of Snrjan Singh attempts have been 
made to wind up the business at Karachi, 
Bannu and Peshawar. The business, no 
doubt, continues at Nowshera, but that is 
exceptional. Doctor Gurbakbsh Singh is a 
medical practitioner, and be must carry on 
the commercial aide of the Saigal Medical 
Hall side by side with bis professional work. 

t’26) lQ~A"rR~i926^ 0 49 : 87 1 OTSS ; 48 
264 : 62 1 A 83 (P C), Palana Animal v. 

usoQ Vankatacbala Moolagai. 


The firm Saigal Brothers, Nowshera, is no 
longer a family business, because the good- 
will of that firm had been taken up by 
Surjan Singh in 1930. We therefore come to 
the conclusion that the joint family business 
terminated on 31.7-1990. 

As regards point v, we come to the con- 
elusion that the properties acquired after 
31.7.1930 are the personal properties of the 
members of the dissolved joint family firm. 
Since that day their status has been not of 
joint tenants, but of tenants in common. 
They are however liable to account for the 
funds, if any, taken out of the family chest 
for effecting such purchases. As noticed 
above, a sum of Rs. 36G3 was taken out of 
the commoD chest for purchasing the pro- 
perty; vide the sale deed Ex. D.44 dated 3-11- 
1932. Sardar Gurdit Singh, who is the 
vendee, is accountable for that sum. This 
sum should be taken from him and brought 
into tho hotchpot. Thore is no evidence that 
any money was taken out of the joint 
family funds for purchasing the property in 
1935. Exhibit D.45 dated 5-2.1935 relates to 
the purchase by Sardar Gurdit Singh, while 
a dood of the same date relates to tho pur- 
chase of some property by Mt. Tulsan Devi 
through Sardar Gurdit Singh. No funds 
were taken out of the common chest for the 
purchase of this property. The mere fact 
that Sardar Gurdit Singh officiated for Mt. 
Tulsan Devi at the time of the registration 
of the deed would not indicate that the 
money was supplied by Sardar Gnrdit Singh. 
Anyhow this fact is not of any material 


value because no funds out of the common 
chest had been taken out by either of these 
two deeds. Mt. Tulsan Devi, as has been 
admitted by Gursaran Singh and Doctor 
Gurbakbsh Singh, bad her own funds. Gur- 
saran Singh further admitted that on one 
occasion she made a gift of Rs. lOOO to him, 
and made a loan of another sum of Bs. 1000 , 
which he repaid. In the books of account of 
Saigal Brothers, Mt. Tulsan Devi was tho 
creditor to the extent of Rs. 2000. She was a 
creditor of the vendor of the property as 
As regards point vi, we agree with the 
learned trial Judge that the gift is valid to 
the extent of S-ardar Gurdit Singh s 
Dnly, out of the tenancy in common. 
there been a coparcenary, the gift would 
have been invalid. The will need not be 
:aken into consideration. beMUSO it w ^ 
;ake effect after the death of Sardar Gurdi 

Singh, and shall be effectual only 

)f tL property of the testator available at 

ihat time. 
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Point VII relatoa to the commorcial side of 
Saigal Medical Llall. This business is dis- 
tinct frona the professional work done by 
Sardar Gurdit Singh. It was started with 
the funds of Saigal Brothers, Peshawar, 
which admittedly was a joint family con- 
cern. No doubt the lease deed of bungalow 
No. 86 was then in the name of Dr. Gur- 
bakhsh Singh, but that does not necessarily 
indicate that the property thus taken on 
lease became the personal property of 
Dr. Gurbakhsh Singh. At that time the 
Dr. was a member of the joint Ilindu 
family. Whatever was acquired by him with 
the funds of the joint Hindu family, was 
acquired for the benefit of the family. At 
the site of bungalow No. 85, two shops wore 
built, and one of them, i. e.. No. 85/2 was 
given to Surjan Singh at the time of his 
separation in 1030. Had this property been 
considered to be the [)ereonal jiroperty of 
pr. Gurbakhsh Singh at that time, there 
is no reason wljy ho should have acquiesced 
in its being given away to Surjan Singh. 
Only a passing reference need bo made to 
the professional side of Sardar Gurbakhsh 
Singh 8 business. In accordance with Hindu 
Gains of Learning Act, 1030. ho is entitled 
to the earnings made by his professional 
skill, notwithstanding the fact that he ac- 
quired the professional skill by the aid of 
family funds. The rule is given in s. 23iA 
of Mulla's Hindu Law. It is also an osta- 
iblished principle of law that the previous 
accounts of the joint family business cannot 
jbo gone into at the time of the dissolution. 
iThus the income from the professional skill 
, prior to the year 1930 whether it acquired 
,the nature of joint family property or not 
cannot bo accounted for. While summing 
up the case, we have yet to determine the 
shares of the various persons interested in 
the property in suit. Section 315 of Mulla’s 
Ilindu Law reads as follows : 

borsoll demand a partition, but 
if a partition does take place between her husband 
and her sons, she U entitled to receive a share 
equal to that ol a son and to hold and enjoy that 
Hbarc separately even from her husband. Where a 
petEoo instituUs a suit for tho partition of joint 
ifamily property impleading bU mother and other 
mombors of tho family as defendants and a preli- 
mlnary decree is passed, mother does not become 
owner of tho share allotted to her until the preli- 
mlnary decree is carried out and there is adivision 
by meU^s and bouDds. 

It has been argued on behalf of the plain, 
tiff that Mt. Tolsan Devi did not claim a 
share in the property in suit, hence she 
would not be entitled to any share in it. 
This argument does not appeal to us, because 
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Mt. Tulsan Devi denied out and out the 
plaintiff s right to ask for the partition 
during tho lifetime of his father. Stand* 
was taken on the special custom of Pesha-i 
war, but it has since been given up. Mt.* 
Tulsan Devi, not being a coparcener, cannot* 
ask for partition, but if a partition is ordered,* 
she must be given a share according to Hindu,' 
law. The suit, as wo have seen above, in' 
the first instance was fought on the question 
of custom and the question of a pleading on 
the part of Mb. Tulsan Devi to ask for her 
own share did not arise. Thua. wo bold that 
the plaintiff, Sardar Gurdit Singh, Dr. Gur- 
bakhsh Singh, Ilukam Cband and Mt. Tulsan 
Devi are entitled to equal sliares in the 
joint family property as ibstood on 21 7.1930. 
To sum up the case, we have a;.;rood with 
the learned trial Judge that there was a 
nucleus of joint family property, bub we 
have disagreed with him that there was 
sufficient nucleus for the building up of tho 
properties and business. o liave agreed 
with tho learned trial Judge that tho busi- 
ness was a joint family business but on a 
different ground. According to him it was 
the joint family business, because there had 
been the nucleus of the ancestral property, 
but wo have held that it became a joint 
business nob from its inception, but later on 
because of the intention mainly on the part 
of Sardar Gurdit Singh that it should be 
known as a family business. It was tho re- 
sult of the joint labours of Sardar Gurdit 
Singh and some of his sons. Tho trial Judge 
has held that there was no self-acquired 
property at all. Wo have hold that the pro- 
perties acquired by Sardar Gurdit Singh in 
1002 and 1910 were his self. acquired proper- 
ties, but they too became joint family pro- 
perties because of the doctrine of blending. 
We have upheld the decision of tho learned 
trial Judge that the disruption of the joint 
Hindu family took place on 31-7-1930 on the 
separation of Surjan Singh. 

We have also upheld tho decision of tho 
learned trial Judge as regards the proper- 
ties shown as G and H in the schedule. G 
related to tho properties purchased by 
Sardar Gurdit Singh on 3.11.1932 and 5-2- 
W35; vide the sale deeds, Exs.D. 44 and D.45. 
The property n relates to the one acquired 
by Mf. Tulsan Devi under sale deed dated 
5.2-1935. These properties have been held to 
bo the eelf.acquirod properties of Sardar 
Gurdit Singh and Mt. Tulsan Devi resnec- 
tively. Sardar Gurdit Singh is accountable 
for the sum of Es. 3CC3 taken out by him 
out of the common chest for the purchase 
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of the property mentioned in Ex. p.43. We 
have -also upheld the decision of the trial 
Court that the gift by Sardar Gurdit Singh 
in favour of Mt. Tulsan Devi is valid to the 
extent of bis own share, and that the will 
shall not take effect till after the death of 
Sardar Gurdit Singh. We have also upheld 
the decision of the learned trial Judge as 
regards the commercial side of Saigal Medi. 
cal Hall business being the joint family 
business. We have disagreed with the 
learned trialJudge as regards the number of 
persons who are entitled to shares on parti- 
tion. We have held that besides the four 
coparceners, who are the father and the 
three sons, Mt. Tulsan Devi is also entitled 
to a share. In view of these findings we 
alter portion (a) of the preliminary decree 
passed by the learned Sub .Tudgo. On am- 
endment it shall read as follows ; "(a) de- 
claring that the plaintiff and defendants! to 
4 are each entitled to l/sth share in the 
property mentioned in the schedule attached 
to the plaint except items G and H. Under 
the gift deed dated 19.0-1935 defendant I’s 
i/5th share in the 20 kothis out of the pro- 
perty mentioned as item "c” belongs to de- 
fendant 1.” The appeal is thus accepted in 
part. The cross-objoctions of the plaintiff , res 
pendent and of defendant 2 respondent are 
dismissed. In view of the fact that the ap- 
pellants have succeeded in their appeal to a 
very small extent, and the respondents have 
not succeeded at all in the cross. objections, 
we leave the parties to boar their own costs 
in this Court. So far as the costs in the 
trial Court are concerned, the plaintiff shall 
bo entitled to 4/5th of bis costs from defen- 
dant 1 only. 

Before wo conclude we would like to say 
a few words about the dilatory procedure in 
the trial Court. The plaint was presented on 
0.G I93G. The issues were framed on 15-7-1936. 


noted on the vernacular order sheet only. 
Almost all the hearings do not appear to 
have lasted more than an hour each. As a 
necessary adjunct to this lax procedure, a 
good deal of unnecessary material has come 
on the record. Before we conclude our 
remarks about the procedure in the trial 
Court, we would like to record our appre- 
ciation of the deep sense of duty displayed 
by Mirza Fazal Rahman who as a tempo, 
rary officiating Senior Sub- Judge wound op 
the evidence and on the eve of his rever- 
sion he transferred the case to his own 
Court as Sub- Judge first class. He has suc- 
ceeded in turning out a thorough, lucid and 
on the whole a sound judgment. Orders 
pronounced. 

G.N./r.k. Order accordingly, 
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Soofi J. 

Sher Singh Sukha Singh and another 
Convicts — Petitioners 
V. 

Emperor. 

Crimioa] Revn. No. 209 of 1941 , Decidodoa 18th 
.7uly 1941, for revisioD of order of Bess. Judge, 
Peehawar, D/- 17th May 1941, 

Punjab Excise Act fl of 1914), S. 58-N. W. 

F. P. Government Notification that rules in 
Punjab Excise Manual shall apply to N. W. F. P. 
until separate rules framed — Rules are notultra 
vires. 

There was a notification of the N. W. P. P. 
Governmout that the rules In the Punjab Excise 
Manual shall apply to N. W. F. ProTlnco until 
separate rules wore framed by that Government. 
Accused who was convicted for violation of one of 
such rules contended that the rule was ultra vires 
ns it had not been framed by the N. W. P. P. Govern* 
moot as required by S. 68 : 

Held that in view of the Notification the riffe 
was not ultra vires. fP ^03 0 H 

AbdulQayumandBeanlSingh — for Petitioners. 


The case was at evidence stage in October 
193G. but it took full 4 years (from 13-10-86 to 
12 10 . 1940) to complete the evidence. Out of 
the witnesses examined in the case the 
statements of only three were lengthy. The 
statements were recorded in bits as the fol- 
lowing analysis will show : 

Name of witness. I No. of Period covered. 

I bearings. 

Slrl Ram plaiotiO. 

Sorjan Singh son 
of defendant No. 1. 

B. Onrdlt Singh 
deiendaot 1 

"^bere were as many as 111 hearings in 
the case, besides the three which were 


7 I 13-10-36 to 8-6-88. 

6 I 6.7. 37 to 7-8-87. 

15 ,23-6-88to 12.10.40* 


S. B. Baja Singh, Advocate-General — 

for tho Crown* 

Order. — This revision arises out of a 
36 of the transport of 26 tolas of obaras, an 
cisable article, by Kirpal Singh, a recog- 
^ed servant of Jiwan Singh, the licensed 
aler of charas of Cherat from Cherat to 
ishawar so that its sale may be effected 
’ Sher Singh, a licensed dealer of Peshawar, 
isistant Sob-Inspector Sbarbat Kban hod 
ceived information about this transport. 

9 therefore travelled by the same lorry 
9 ioh carried Kirpal Singh. When Kirpal 
Qgh was delivering a sack to 
a Assistant Sub-Iospector took 
the sack and from it recovered a bag 
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containing the said quantity of charas. The 
learned trial Magistrate convicted Kirpal 
Singh, Ishar Singh and Jiwan Singh under 
Sa 61 , Rscise Act. Sher Singh and Jiwan 
Singh appealed from that order. The learned 
Sessions Judge upheld their conviction and 
the sentences. The sentence awarded to 
Sher Singh was one of fine of Rs.aw) or in 
default of the payment of fine six months 
R. I. The sentence of Jiwan Singh was of 
fine of R8 . 100 or six months R. I. in default. 
Both of them have come on revision. It has 
been argued that the order of the Revenue 
Commissioner prohibiting the transport of 
charas was ultra vires, hence for the breach 
of it they were not liable under S. Cl, Excise 
Act. 

The learned counsel for the petitioners 
has argued that under s. 59, Punjab Excise 
Act, the rules restricting the transport of an 
excisable article can be framed by a Local 
Government. These powers cannot be dele- 
gated to the Revenue Commissioner under 
the provisions of s. 13 of the Act. Section 59 
alone deals with the powers of the Revenue 
Commissioner, and there is no provision 
therein regarding the framing of rules res- 
tncting the transport of excisable articles. 

•/ further argues that even 

If the Local Government has made any 
orders, those cannot take effect unless they 
are published in a notification in the official 
Gazette: vide the N. W. P. P. General Clauses 
Act. 8. 4. sub.ss (2C) and (3G). The learned 
Advocate General has replied that there was 
a notification by the Provincial Government 
adopting the rules framed by the Punjab 
Government as they were published in 

ibe Notification was published in the N. W. 

Province Government Gazette. The Noti. 

fication was drafted on 2i8t May 1934. I have 

Notificatierf the 

Notification. It is No. C325-Excise dated 2lst 

May 1084 published in N. W. F. Province 

azette dated eth December 1939 in part l 

at p. 547. It reads as follows: ^ 


shall automatically become applicable to this Pro- 
vince. 

J. G. Acheson, 
Secretary to Government, 
North-West Frontier Province, 
Revenue Department. 


Abdul Qaium 

Minister for Translerred Dopirtmcnts, 
North-West Frontier Province. 

In view of this notification the very 
pertinent objection raised by the learned 
counsel for the petitiouers that the rules 
were ultra vires and the conviction based on 
the broach of those rules was bad does not! 
hold good. The sentences awarded in the 
case are by no means excessive. The revi- 
Sion petition therefore fails and is dismissed. 
Order pronounced. 

K.s./r.k. Petition dismis-^ed, 

(28) A. I. R. 1911 Peshawar 103 
Almond J. C. 

Sundar Sitigh Uira ^and 

Judgment.deltor _ Appellant 

Vv 


North Wnat * V. extended to tho 

ISIS 

rtfipeot of tho,o rule b, tho Punjab GovTumou? 


Khilanda Ram and others 

Decree-holders — Respondents. 

Appeal No. 27/5 of 1941, Decided on 2Cth June 
1941, afiainst order of Sub-Judge. First Class Dera 
Ismail Khan, D/. 15th January 1941. ' 

• Limitation Act (1909), Art. 162 (5) _ Exe- 
cution application neither signed nor veritied 
but Court acting upon it — It must be deemed 
to be application in accordance with law. 

An application is required under the provisions 
of O. 21, R. 11, Civil P. C., to contain certain 
particulars and to bo signed , and verified. It Is tho 
duty of the Court when it is presented to chock tho 
application to seo that tho Dece.^sary particulars 
are given under O. 21, R. 17 and the Court is then 
empowered either to reject the application or 
require its immediate amendment or its amend- 
ment within a fixed time. If tho Court takes nono 
of these actions but acts also upon tho application 
tho Court must bo deemed to bold the application 
to be In accordance with law : Case law referred. 

(P 101 0 2]* 

Malik Khuda Dakhsh — for Appellant. 

L. liaushan Lai — for Respondents. 

Judgment, — This is an appeal by the 
judgment- debtor against tho order of tho 
Sub-Judge, first class, D. I. Khan dated I5th 
January 1941 holding the decree- holder's ap- 
plicatioD to be within time. The application 
prior to this was made on llth July 1938 and on 
12th July 1933 .an order was made that notice 
should be served on the judgment debtor 
and it was served upon him on 2lst July 
1938. Tho application was then consigned 
on 22nd July 1938. That application was 
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neither signed nor verified by the decree- 
holders or by anyone on their behalf. It 
was presented by a pleader duly appointed 
by them. The question is whether the 
failure to verify and sign an application 
renders it an application which is not in 
accordance with law within the meaning of 
Art. 182 , Limitation Act. Learned counsel 
who has appeared on behalf of the appel- 
lant concedes that there are many rulings 
against him but be asks me to interpret 
the section by itself without any reference 
to the rulings of other High Courts which 
are not binding upon me and he himself 
has also referred to A I R 19.S3 Lah 515,* 
A I R 10.37 Mad 230,® A I R 1940 Mad 215® and 
A I R 1929 Bom 19G.‘ 

In the first of these cases it was held 
that the application was not in accordance 
with law as against one of the judgment- 
debtors because his name was not entered 
in the application. In the second case it 
was held that the application was a nullity 
because it was presented by a pleader who 
had no authority to act. In A I R 1910 Mad 
215® the application was returned to the 
decree. bolder for amendment and was never 
ro-presontod l)y him. In the Bombay case 
the application was actually bold to be in 
accordance with law. Learned counsel for 
the decree- holders in the executing Court 
relied on 3l l C 955® and a I R 1935 Nag 131® 

1. ('38) 25 AIR 1938 Lah .515 : HoTc 14 g'To 
P L R 867, Pir Taj-ud-din v. Kbambatta. 

2. (’37) 24 AIR 1937 Mad 239 : 1G,5 I C 659 : ILR 
(193() Mad 320 ; 71 M L J C04, Nandamani 
Anan(?abbima v. Modono Mohoiio Deo. 

3. (’40) 27 AIR 1940 Mad 215 :189 I C 822:(1939) 

2 M L J 8G4, G. R. Nsidu v. Vonkataswami 
Naidu. 

4. (’29) IG AIR 1929 Dorn 196 : 117 I C 526 : 31 
Bom L R 355, Hafsan 8ahob v. Ramcbaodra 
Appayya. 

5. (’16) 8 AIR 1916 Lah 316 : 3l I C 955 : 65 
P L R 1916, Baldeo Sabai v. Kanbaya Lai. 

6. (’35) 22 AIR 1935 Nag 131 : 156 I C 114 : 81 
N L R 333, ITanumanlal.a Kalar v, ShcoDarayao 
Sonar. 


A. I. R. 

both of which are direct authorities in his 
favour. He has also before me cited 93 i o 
166 , a judgment of the Calcutta High (3our6 
in which it was laid down that an applica. 
tion is in accordance with law if it is such 
that the Court can act upon it. He has 
also cited 3I Mad 68® in which it was held 
that small irregularities in an application 
should not be allowed to make the appli. 
cation invalid and lastly he has also refer, 
red to A I R 1938 Mad 323® in which it was 
laid down that the provisions of Art. 182 
should not be construed too techuically so 
as to give shelter to a judgment-debtor who 
has not paid bis debt. 

It appears to me that apart from the two 
direct authorities which have been relied 
upon by the lower Court the decision given 
by him is correct. An application is re- 
quired under the provisions of 0. 21, R. 11 
to contain certain particulars and to be 
signed and verified. It is the duty of the 
Court when it is presented to. check the 
application to see that the necessary parti- 
culars are given under o. 2i, R. 17 and the 
Court is then empowered either to reject 
the application or require its immediate 
amendment or its amendment within a fixed 
time. It appears to mo that if the Court 
takes none of these actions but acts upon 
the application, the Court must be deemed 
to hold the application to be in accordance 
with law; for these reasons I dismiss this 
appeal with costs. Pleader’s fee Rs. 60. 

K.S./r.k. Appeal dismissed. 

7. (’26) 13 AIR 1926 Cal 1077 : 98 I 0 166 : 63 
Cal 664 : 46 0 L J 86 : 80 0 W N 918, Pitambar 
Jaaa y. Damodnr Gucbait. 

8. (’08) 31 Mad 68 : 17 M L J 696 : 3 M L T 254, 
Ramayyan v. Kadir Bacba Sabib. 

9. (’38) 25 AIR 1988 Mad 823 : 178 I C 749 : 

(1938) 1 MLJ186, Annapurnammav.Venkamma, 


END 
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roissible — Witness acquainted with adop- 
tive parents who discussed their social and 
family relations with him — Rvidenoe by 
witness as to adoptive parents' silence on 
question of adoption is admissible 276(7 

Adoption — Keittima and apatitba — 

Fact of formal ceremony indicates adoption 
with view to inheritance that is keittima 
adoption — There would be no object in 
formal ceremony in apatitba adoption: 27C/i 

Adoption — Keittima adoption — Proof 

of — Formal ceremony of adoption is not 
necessary — Whether ceremony takes place 
or not there must be proof of publicity — 
Ceremony public — Publicity may be ostab. 
lished by proof of that fact alone — Adoption 
private — There must be proof of publicity 
and notoriety in addition — No specific occa- 
sion appealed to — Evidence of isolated con- 
versations with number of persons in which 
adoptive parent is alleged to have made 
remarks indicating adoption of child does 

not constitute publicity and notoriety 

Publicity and notoriety in such case should 
be established by evidence of opinion as 
expressed by conduct of persons having 
special means of knowledge — Publicity 
should bo of adoptive parent’s intention 
that child adopted should inherit his or her 
property 265a 

Adoption — Apatitba adoption — Apati. 

tba child living apart from parents is not 
entitled on surviving parent’s death to 
inherit — Circumstances of case pointing to 

separation having been more desirable 

Proof of joint living cannot be dispensed 
with 2656 

Adoption — Keittima— Act of shinbyu- 
ing does not necessarily show relationship 
of parent and child 183a 

■ Adoption — Repute — Evidence that 
adoptee was known in village as son of bis 
adoptive parents is inadmissible — Evidence 
of repute must satisfy requirements of 
8. 32 (6) and (G) and S. 50, Evidence Act 

1836 

Adoption — Monk cannot adopt 876 

Adoption — Adoptive parent’s unilateral 

act cannot terminate adoption 87c 

Adoption — Burman Christian — Cus- 
tom among Burman Christians giving some 
share to adopted child in inheritance is 
based on moral obligation — Court is not 
concerned with it 336 

-—-Chinese whether Buddhist — Chinese 
marrying Buddhist wife and at her death 


Buddhist law (Burmese) 
performing Buddhist rites— He also adopt- 
ing Buddhist son and shinbyuiog him 

This is no evidence that Chinese is Buddhist 


« 2410 

Oo-ownera — Property originally of 

parents— No proof that children hold it as 
00 . owners — Co-ownership may however be 
presumed in absence of partition lllo 

^^—Ecclesiastical law — Election of pre- 
siding monk of Sanhika kyauudaik— Majo- 
rity of Sangb expressing its desire to elect 

certain monk as presiding monk Election 

is valid ^ 1696 

Ecclesiastical law— Death of owner of 

poggalika property — Effect stated 169c 


—Ecclesiastical law — Deed by owner of 
poggalika property declaring property to be 
dwithantaka property of himself and other 
person requires registration 169d 

Inheritance — Grandchild’s right to 

inherit is not conditioned by performanos 
of moral obligation owing to grandparent 

276/ 

Inheritance — No children of second 

marriage — Children of first marriage are 
entitled to sixth share not only in bnapazon 
but also in lettetpwa property of their parents 
acquired by inheritance from their parents 
or relations 229a 

Inheritance— Manukye — Clear provi- 
sions must be applied 2296 

■ — Joint property — Wife's vested interest 
in payin property of her husband is not 
affected by rule in Manuke Book X, S. 28 

996 

Keittima adoption — Proof — Adoptee's 

natural parents residing near her adoptive 
parent’s house — Fact that adoptee's mar- 
riage took place at adoptive parents' house- 
and that her husband came to live with her 
at her adoptive parents' bouse are of con- 
sidorablo importance 276i 


Keittima adoption — Fact that alleged- 

adoptee was allowed to enjoy proGts of his 
alleged adoptive parent’s land and to main- 
bain them out of those profits does not show 
relationship of parent and child between 
him and his alleged adoptive parents— Nor 
loes performance of fnneral rites by him of 
bis alleged adoptive parent show him to 
nearest heir 

Keittima adoption— Adoptive parenli 

has same right as natural parent to give 
idopted child in adoption to another — 
Whore adopted child is minor no consent 
)f any person on his behalf is necessary to 
validate second adoption— Effects of secon* 
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adoption are same as those of first (Obiter) 

87a 

Maintenance — Suit by wife for main* 

tenance — Arrears of maintenance for period 
before suit cannot be granted 81a 

Maintenance — DiU’orence between 

wife’s right to maintenance under English 
law and under Buddhist law explained: 8ie 

Maintenance — Husband taking second 

wife — Amount of maintenance to which 
first wife is entitled is one-sixth of hus- 
band’s income— Cost of maintaining child- 
ren is first charge on husband’s income: 

Manukye Book X, S. 28— Scope of its 

operation explained 99c 

Marriage — Law of divorce explained 

118d 

Marriage — Dissolution by desertion 

and a year’s absence — Absence of com- 
munication must be proved 81/ 

- Partition — Suit for — Prayer ought to 
include entire estate in \thusesoover bands 
it may be Ilia 

Succession — Husband nod wife dying 

within short time of one another — Property 
inherited by one spouse during marriage 
from collaterals — Mode of succession stated 

lOG 

Succession — Adoptive parents indicat- 

ing by acts desire to sever relation with 
their keittima child — Koittima child ac- 
quiescing in parents wishes, as expressed 
by acts, by living separately and not 
attempting to discharge filial duties — 
Keittima child forfeits right of inheritance 

Hid 

— — (Chinese) — Adoption — Proof of adop- 
tioD connotes right to inherit 334a 

Will — Chinese Buddhist in Burma is 

competent to make will on ground of custom 

Burma Courts Act (11 of 1022), as 
amended in 1032 — Fact that Assistant 
District Judge has been constituted by 
amending Act of 1932 does not mean that 
District Court which passed decree is de- 
prived of its jurisdiction to execute its 
decree not exceeding pecuniary limit of 
Assistant District Court’s jurisdiction Dis- 

trict Court is proper Court to which appli- 
cation for execution is to be made 56a 

S. 7 (c ) — Words "original proceeding" 

— Moaning explained 

Burma Courts Manual. Para. 102 — 
Discretion of District Magistrate under 
para. 102 bow to be exercised stated : 114c 
— --Para. lOiA — Burma Court Manual 
has not force of law but is mere collection 


Burma Courts Manual 

of directions by High Court to its subordi- 
nates — Departure by Court from aforesaid 
directions does not of itself give right of 
appeal — Para. lOlA applies only to docu- 
ments translation of which is disf'uted — - 
Correctness of translation submitted by 
party not challenged in trial Court cannot 
be cballoDged in apijeal — Point as to invali- 
dity of translation Ijy reason of Para 104 A 
cannot he raised in appeal by the Court euo 
motu when party relying on it has waived 
it by conduct 2446 


Burma (Frontier Districts) Criminal 
Justice Regulation ; I of 1023), Schedule, 
Modtftcatton No. 11, provnn 3 — Scope — 
Proviso does not deprive High Court of 
power to transfer cases under S. 526, 
Criminal P. C. 316 

Burma Habitual Offenders Reotriction 
Act (3 of 1910, repealed ly Dutma Act 1 
of 103G), Ss. 18 and 12 — Btstriction order 
under S. 18 passed against olTeuder in 1933 
for three years — Olfendor so repeatedly 
violating order that period of three years 
not expiring on 19th May 1939 — On lytb 
May 1939 oflendor again violating order 
and convicted under S. 18— Act re|>ealed in 
1936 — Conviction held justified by reason 
of S. 5 (o) and (e), Burma General Clauses 
Act — Olfender’s right under S. 12 held 
survived repeal — Case held fit for exercise 
of powers under S. 12 206 


Burma Insolvency Act (3 of 1020), Ss. 4 
and 75— Decision under S. 4 is appealable 
under S. 75 o.{(i 


Burma Laws Act f 13 of 160S), S. 13 — 
Applicability _ S. 13 does not apply to 

Burmese or Indian Christian Burmese 

adoptive father dying Christian intestate— 
Adopted child is nob heir within the meaning 
of S. 37, Succession .\cb tj3a. 

■ — -6'. 13 (3) — 3 ho ph rase ^'accorcliog to 
justice, C(]uity and good conscience*' gene- 
rally Hpeaking, means English law if appli. 
cable to the society and circumstances of 
Burma 


/i/ 


Burma municipal Act (3 of 1806), S. . . 

(6) and (2) (i) (a^ aimnded h\i Act 6 of 
1033) — Question whether Municipal Sub- 
Committee s decision was duly commu- 
nicated to assesseo does not fall under 
S- 79 (5) (SB) 339a 

Burma Tenancy Act (lOof 1039), S. 26 — 
Application under S. 25 made after pres- 
cribed period does not cease to be application 

— Court must receive it and dismiss it as 
barred 
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S. 40 — Jurisdiction of Civil Court is 

nob barred from trying dispute relating to 
compensation between two tenants 268 

Burma Tenancy Ordinance (1940), S 6 
(3) and S. 9 — Final order under S. 6 (8) 
passed — Right of appeal under S. 9 nob 
exercised — High Court will nob issue writ 
of certiorari 199i 

Chin Hills Regulation (5 of 1896), Ss. 3, 

4, 34A — Chinaman committing offence 
under S. 34A in Chin Hills — Conviction 
should be under the Excise Act 3326 

Ss. 10, 41 — High Court has no power 

of revision — High Court in revision is the 
Commissioner 332d 

S. 34 A — "Whoever” — Meaning ex- 
plained 332a 

S. 34A — Accused manufacturing and 

in possession of liquor need not bo charged 
with two offences 332c 

Civil Procedure Code (5 of 1908), 

5. 11 — Previous suit by wife for divorce 
— No alternative plea for declaration that 
she is nob wife — Subsequent suit for such 
declaration is not barred by res iudicata 

1186 

-- — S. 52 — Action by executor or admioi- 
etrator as such failing— Ho is personally 
liable for costs unless defendant is proved 
guilty of misconduct inducing action — But 
if executor or administrator is sued upon 
testator’s liability ho is protected under 
Section C2 376 

S. 52 — Legal representative — Claim 

against deceased's estate — I’ersonal repre- 
sentative is entitled to require strict proof 
of any claim against estate not within his 
personal knowledge — He is entitled to 
avail himself of any technical defence; 37/ 

* S. 60 and 0. 52, 22. 46 — "Debt” means 

actually existing debt — Provident fund 
amount standing to credit of person cannot 
be attached in execution of decree against 
him 266 

S. GO (1) (in ) — Burma Oil Subsidiary 

Provident Fund Rules — Member has 
vested interest in deposits made by him 

239a 

Ss. 73 and 47 — Order under S. 73 

determining question of rateable distribu- 
tion between rival decree- holders — Judg- 
ment debtor not interested — Order does not 
fall under S. 47 and is not appealable 113 
S. 100 — Finding of (act — Lower ap- 
pellate Court agreeing with trial Court is 
bonnd to take every sentence of trial 
'Jourtand say that it agrees with it — Lower 


Civil P. C. 

appellate Court using words while agree- 
ing with trial Court — Words "It is nob un. 
reasonable to presume” held not ambiguous 
and meant that lower appellate Court was 
satis6ed with trial Court’s Boding IQd 

* S. 116 — Material irregularity — Oir- 

cumstances in which Court acts with, stated 
— Appellate Court deciding appeal on point 
of law in favour of party who had waived 
it — Appellate Court not bound to take 
cognizance of aforesaid point irrespective of 
parties — Appellate Court acts with material 
irregularity 244(2 

S. 115 — Ignoring or failing to grasp 

essentials of reported ruling of High Court 
is material irregularity 22a 

S. 141 — Application to bo brought on 

record as legal representatives of deceased 
plaintiff and for passing final mortgage 
decree dismissed for default — S. 141 does 
not apply — Applioant need not apply under 
O. 9. R. 9 but can apply afresh for the same 
relief 201 

S. 151 — Property of judgment-debtor 

attached in execution — Suit by third per- 
son for declaration that decree was obtained 
by fraud and was inoperative against estate 
— Court cannot stay execution by invoking 
Section 151 60 


0. 1, R. 8 — Representee made party 

to suit — Suit dismissed — Matter becomes 
res judicata 246 

0. 1. 22. 8 — Representative suit under 

O. 1, R, 8 dismissed at instance of represen- 
tor — Dismissal is not res judicata against 
representee not made party to suit 24o 


0. 2, 22. 5— O. 2, R, 2 does not apply 

to ioining of different causes of action in 
same action 21®® 

0. 3, 22. 4 (2) and 0. 9, 22. 13 — Ap- 
plication to set aside ex parte decree or dis- 
missal order is part of proceeding in suit 

To oppose or consent to such application 

is also part of proceeding in suit — Counsel 
need not have fresh authority for aforesaid 
purpose 

0. 6, R. 17 — Person claiming to be 

keittima child cannot be allowed to omend 
his petition by stating in alternative that 
he was apatitha child when whole evidence 
of his rival claiming to bo keittima child has 

been recorded ® 

0. 6. 22. 17 —Cause of action — 1 arty 

a tn 


laving complete cause of action allegiog 
mperfectly — Party may bo helprf by 
amendment— But premature suit is 

.ble 


SUBJECT Index, A. I. R. 1941 Rangoon 


11 


Civil P. C. 

0. 8, R. 5 — Contention that allegation 

needs no reply is no denial by necessary 
implication 496 

O. 21, R. 43 — Order allowing attach- 
ment of moveable property wherever found 
is illegal — Resistance is not offence under 
S. d58, Penal Code 347 

0. 21, R. 63B and R. 63G (1) 

(Rangoon) — Notice under R. 63B issued — 
Garnishee failing to apj)ear — Order under 
R. G3G (l) must be taken to bo final not 
only as to garnisliee’a liability to pay but 
also as to amount he is liable to pay 197 

0. 21, R 100— 0. 21. R 100 does not 

apply where decree holder is given sym- 
bolical possession — Decreo-holder in execu- 
tion of his decree putting property jointly 
owned by judgment-debtor and third party 
to silo and purchasing same — Decree- 
holder asking tenant of judgment-debtor 
anti tliird party to pay rent to him — Third 
fiarty cannot bo 0 ai<l to be dispossessed hy 
decree- holder — O. 21, R, 100 does not 
apply 298 

0. 23, R. 1 — Leave to file fresh suit 

can ho granted only on withdrawal of 
earlier suit and noton its dismissal 118a 

0. 23. R. 3 and 0. 21, R. 2 — Mort. 

gage suit does not end until mortgaged 
property is sold and proceeds dealt with or 
until personal decree under 0. 34, R. 6, 
Civil P, C., is passed in case of right to 
Bucli decree— Compromise relating to whole 
subject matter of mortgage suit entered 
into before conclusion of proceedings falls 
under O. 28. R. 3 and not under O. 21. R. 2 

316a 

0. 23, R. 3 — Agreement recorded 

Decree can bo passed any time 3166 

0. 23, R. 3 — Terms forming consi. 

deration for adjustment of matters in dispute 
whether they form subject matter of suit 
or not can be embodied in decree 816e 
0. 32, R. 7 — Execution proceedings 
are continuance of suit— 0. 32, R. 7 applies 
to agreomonts made during execution pro- 
coedings 103a 

—0. 32, R. 7 (2) — Minor seeking to 


avoid compromise voidable at bis instance 
Compromise must bedoclared void against 
all parties to compromieo 1086 

— I — O. 40, R. 1 — Receiver appointed in 
suit taking possession of defendant's pro- 
party in possession of third party — Third 
party being outsider to proceedings has no 
right of appeal against order appointing 
receiver — lie can only apply to Court to 
direct receiver to release property : 23C6 


Civil P. C. 

0. 40 Rr. 1 and 4 — Receiver appointed 

in suit taking possession of defendant’s 

property in possession of third party 

Court refusing application by third party to 
direct receiver to release property — Order 
of refusal is not apiiealablo as it does not 
fall under 0. 40, R. 1 or R. 4 236c 

~ 0 41, Rr, 20 and 23 — Receiver 

appointed in rent suit taking possession of 
defendant's property alleged to be in third 
person's possession — Court refusing to allow 
ap[ilication by third pirty for directing 
receiver to give up po^isession — Appeal by 
third party impleading plaintilT aloue as 
respondent — Failure to make defendant 
party to appeal held rendered it incompetent 

23Ga 

0. 41, R. 27 — Person choosing to rely 

on certain evidence in trial and appellate 
Court even though objection is raised in 
trial Court as to its admissibility — Appellate 

Court bolding such evidence inadmissible 

He should nob be given further opportunity 
to produce additional evidence 344 cf 

0. 41, R. 33 — Leave to appeal to 

Letters Patent granted — Appellate Court 
has right to pass whatever decree which 
should have been passed by trial Court: 636 

0. 43, R. 1 (m) and 0. 23, R. 3 — 

Judge on Original Side of Iligb Court 
directing compromise to ho recorded under 
O. 23, R. 3 — Deputy Registrar recording 
compromise and holding that no fresh 

decree could bo drawn up Defendant 

acquiescing in procedure hold could nob 
subsequently urge that no decree should be 
passed because plaintiff failed to get Deputy 

Registrar’s opinion corrected Deputy 

Registrar’s order bolding that no fresh 
decree could bo passed does not fall under 
O. 43, R. 1 (m) — High Court held could 
direct that operative part of adjustment 
with certain modifications should bo treated 
as if it was decree 316c 

0. 47, R. 1 — Right of review must be 


exercised in strict conformity with 0. 47, 
R. 1— Review cannot be granted on ground 
that some wrong decision on point of law 
has found its way into judgment 233 

(Jompaniea Act (7 of 1013), S. 72— S. 72 

is merely permissive and not imperative 

It merely provides one of several methods 
of serving communication or notice on 
company (SB) 3396 

Contract— Finder of goods — Snib against 
purchaser from, for return — Burden is on 
plaintiff to prove that goods are his : 1666 
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Contract Act (0 of 1812), S. 2.(1) — 
Sileoco to letter is not acceptance of its 
terms 2706 

S. 23 — Offence compoundable with or 

without Court's leave — Agreement between 
complainant or prosecutor and accused or 
person interested in his welfare to withdraw 
prosecution is not against public policy — A 
prosecuting B for compoundable offence — 
Agreement between A and B’s brother C — 
C to pay Es. 100 to A by handing over to 
A pronote executed in C's favour by D — G 
to have no further dealings with D who 
was good debtor to both A and C who were 
money-lenders — Agreement restraining G 
from dealing with D held separate from 
promise by C to pay Es. 100 to A — Promise 
to pay Es. 100 held valid contract 231 

S. 62 — Suit by mortgagee on subso- 

quent mortgage executed in lieu of prior 
one — Mortgagee cannot sot up prior mort- 
gage — But pro note in lieu of mortgage does 
not extinguish mortgage — Pro-note serves 
merely as evidence of original loan d7d 
Co-owners — Defendant in oxclueivo posses- 
sion for 25 years — Onus is on plaintiff to 
show that he is co owner 1116 

Abandonment — Four brothers living 

together — One of them using property as 
his own — After a time rest of brothers 
going away and not taking interest in pro- 
perty for 2.5 years — Though fact of leaving 
house is not enough to show ouster, aban- 
donmont may bo presumed under S. 114, 
Evidence Act Hid 

Court.fees Act n of 1870), S. 7 (iv) (h) 
and Sch. 2, Art. 17 (vi) — Partition — S. 7 
(iv) (b) makes no difference between plain- 
tiff in actual possession and one in construc- 
tive possession of property sought to bo 
partitioned — Joint family property — Suit 
to enforce right to share in, falls under S. 7 
(iv) (b) — Partition suit— Joint family pro- 
perty — Plaintiff not alleging to bo in actual 
or constructive possession but asking for 
delivery of his share to him and also for 
accounts and his share in amount found to 
belong to joint estate — Suit held fell 
within S. 7 (iv){b) and not Sch. 2, Art. 17 (vi) 

297 

S. 7 (iv) (f) — Administration suit 

being suit for accounts falls under S. 7 (iv) 
(f) — Plaintiff can place his own valuation 
for relief sought — Defendant cannot ques- 
tion plaintiff's valuation — Defendant's 
remedy lies under S. 24, Civil P. 0. 

(FB) 322 

8. 17 — S. 17 is not controlled by 

8. 67A, T. P. Act — Suit embracing two or 


Court-fees Act 

more mortgages-Oourt-fee should be paid 
on each mortgage and not on aggregate 
amount of claim 95. 

Sch, 1, Arts. 6 to 9 — Copies of judg. 

ments and decrees filed with application 
under S. 81 (2), Government of Burma Act, 
not stamped — Deputy Eegistrar admitting 
copies Applicant held should be given 
time to furnish necessary stamp 294- 

Sch. 1, Art. 14 — Meaning explained — 

Suit under S. 9, Specific Belief Act — Bevi- 
sion — Court. fee payable is same as paid on 
plaint 126(X 

Sch. 2, Art. 17 (in) — Sait for decla- 
ration that certain gift deed to which plain- 
tiff is not party does not affect his right, 
title or interest to land is one for mere 
declaration — Plaintiff through mistake 
treating his suit as one for declaration with 
consequential relief in lower Courts and 
paying court- fees accordingly — Memo- 
randum of appeal can be stamped as for 
more declaration 269 

Criminal Procedure Code (6 of 1898 
S. 17 (6) — A Magistrate is not subordinate 
to the Sessions Judge 3246 

S. 44 — Charge of arson — Accused not 

admitting that fire was iatODtional— Accus- 
ed is not bound to make any report 324» 

S. 103 — Irregularity in search does 

not necessarily invalidate proceedings 

33da 

S. 103 — Section 103 is inapplicable to 

searches of persons 3336 

S. 103 — It is objectionable to bo call- 

iog the same persons to witness searches 

333c 


Ss. 154 and 262— Telephone message 

) police about commission of cogoizeble 
[fence by eyewitness — Police station 
[Beer can record it and sign it himself as 
iformation — That report forms first infor- 
lation report — Subsequent statements to 
slice are statements in course of investiga- 
on and inadmissible under S. 162 2096 

•S. 164 — Dying declaration made to 


agistrate not competent to record it — 

oclaration is not inadmissible — But deola- 

tion in such cose must be proved — Pr®* 

mption under S. 80, Evidence Act, does 

>t arise — Declaration even if m 

urse of investigation would bo 

ider S. 32, Evidence Act 

—Ss. 164, 529 and 530 — Procoediags 

ider S. 164 void on ground of Magistrate 

it being empowered — S. 629 or 

es not prohibit setting aside of proceed^inj^ 
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Criminal P. G. 

» Ss. 190 (c), 191 and 351 — During 

trial of certain person, another person who 
was present in Ck)urt detained and made 
co-aooused — S. 351 applies — S. 191 is no bar 
to jurisdiction of Magistrate to try such 
person 30 

S$. 234, 239 (d) and 53? — Separate 

and distinct offences committed in course of 
separate transactions cannot be tried together 
— S. 537 does not apply to such trials 

8376 

— • — S. 235 — Same transaction — Commu- 
nity of purpose or design and continuity of 
action are essential — Purpose must be 
something particular nod delinito — Further 
advances obtained on strength of original 
misrepresentation held formed part of same 
transaction 337a 

Ss. 236, 237 and 423 (1) r6;— Theft 

and demanding illegal grati6catioo — Person 
charged with one can ho charged alter- 
natively with the other — Court can convict 
for either offence oven if accused is not 
charged with it 295a 

S. 247 — Scope — S. 247 contemplates 

that general procedure is to acquit — Still 
even in summons case Magistrate has dis- 
cretion to adjourn hearing or proceed with 
case 202a 

* Ss. 250 and 108 — Complainant's 

death does not abate criminal proceeding — 
Magistrate under S. 250 has discretion either 
to discharge accused or continue with trial 
— Complainant police officer alleging defa. 
mation against him and police force in 
general — Death of complainant — Discretion 
by Magistrate in proceeding with trial held 
properly exercised — S. 198 hold limited 
only Court’s power of initial cognisance 

202c 

Ss. 423 (1) (b) (2) and 236 — Accused 

charged alternatively with offence under 
S. 379, Penal Code, and with offence under 
S. 215, Penal Code, convicted only under 
S. 215 Appellate Court finding no evidence 
for offence under S. 216 but finding satis- 
factory evidence for offence under S. 379 
acquitting accused altogether — Appellate 
Court held ought to have altered conviction 
to one under S. 379 340a 

S. 435 — Order calling for proceeding 
signed and issued by head-quarters assistant 
for District Magistrate is void 114a 

"-S. 430 — High Court, though can en- 

banco sentence which has been wholly 
eorvod, is reluctant to do so 1366 

S. 439 — District Magistrate has no 

power to stay proceedings in criminal Court 


subordinate to him — Only High Court can 
do so 1146 

Ss. 471, 460, 470and464 (1) — Accused 

acquitted being insane at time of offence — 
^ledical evidence as to his insanity is not 
necessary under S. 471 for keeping him in 
safe custody — It is necessary only in pro- 
ceedings such as under S. 464 (1) 352a 

Ss. 471 and 423 (d ) — Appellate Court 

can pass order under S. 471 3526 

* S. 476 — Civil or revenue Court acting 

under S. 476 or S. 476A or S. 47GB is not 
altered into criminal Court 168a 

Ss. 488 and 400 — "Any Magistrate" 

— Order for maintenance can be enforced 
by any Magistrate under S. 490 and not 
only by Magistrates mentioned in S. 488 (l) 

247<f 

S. 488 — Mere compromise petition 

does not oust criminal Court’s jurisdiction 
in all cases — Monthly maintenance order 
based on compromise can be enforced by 
criminal Court — Compromise relating not 
merely to monthly maintenance but em- 
bodying other consideration, terms or con- 
ditions — Criminal Court has no jurisdiction 
either to pass or enforce it 46a 

S. 468 — Maintenance order for wife 

and her three children — At time of enforo- 
iog order two children living with husband 

— Order cannot be partially enforced — 

Remedy of wife is by way of fresh applica- 
tion for maintenance 466 

S. 488 (3) — Person cannot be sen- 

tencod to imprisonment a second time for 
default in respect of same identical arrears 

247a 

S. 468 (3) — Imprisonment should be 

ordered only if distress warrant is ineffective 

247c 

** S. 488 (3) — Wife applying to enforce 

maintenance order by single application 
including arrears covering several months 

— Defaulter can be sentenced to more than 

one month’s imprisonment 135a 

Ss. 488 (7), 386 — Costs — Recovery of 

is only by distress warrant under S. 380 

2476 

Ss. 468 (7), 430— Costs of revision— 

The High Court has under S. 488 (7) power 
to make such order as to costs as it considers 
just in applications for revision of orders 
under S- 488 135 c 

S. 490 — Power to order imprisonment 

is not excluded under S. 490 247c 

S. 407— Offence punishable with trans- 

portation— Magistrate cannot grant bail 

324a 
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5- 561A — Expunction of passage from 

judgment - Power of High Court when to 
be exercised — Sessions Court has no such 
power 324c 

Ss. 6G1A and 537 — Magistrate refus- 

ing to grant bail — Sessions Judge in appeal 
while granting it making strong remarks 
against Magistrate — Magistrate while pro* 
ceeding with case making comments on 
remarks of Sessions Judge^Sessions Judge 
ordering expunction of remarks from Magis* 
trate’s judgment — Appeal by accused to 
Sessions Judge against conviction— Sessions 
Judge having heard appeal on incomplete 
copy of Magistrate's judgment, appeal held 
not heard at all— Sessions Judge's action in 
ordering expunction of Magistrate’s com- 
ments held illegality incurable by S. 537 

324d 

Criminal trial— Evidence — Insurance — 
Fire whether intentionally caused by in- 
sured — Evidence of excessive claim by 
insured is inadmissible 324^ 

Revision — In convicting accused lower 

Court considering inadmissible evidence-” 
Revision Court can go into evidence and 
see whether it is aufhcient to convict accused 

324;( 

Duty of prosecution — Public Pro- 
secutor should examine prosecution witnes- 
ses in proper order so as to bring out facta 
in their logical sequence 209a 

Police diaries — Statements or entries 

not made in course of investigation should 
be proved by calling officer who has re- 
corded them to state orally particulars 
recorded and then to produce diary in cor- 
roboration thereof 209c 

Duty of prosecution — His duty is not 

to obtain conviction at all costa — All im- 
portant witnesses should bo examined 

209d 

Murder charge — Defence of private 

defence raised by accused at earliest possible 
moment — Duty of prosecution stated: 1765 
Prosecution witness making contradic- 
tory statements in Sessions Court — If de- 
fence counsel fails to cross-examine him on 
such statements, Court should examine 
him 176c 

Same person cannot be both a prose- 
cution and defence witness I76d 

■ Practice — Accused most bo told what 
is the law which he is said to have infringed 

Ic 

Decree — Binding — Executing Court can- 
not challenge validity of decree 1635 


Deed — Construction— What English words 
are equivalent to words of other language 
is question of fact — Question as to what 
given set of English words connote in parti- 
cular context is generally question of law 

244c 

Defence of Burma Act (lof 1940)^ 8. 2, 
Buies under, Br. 130 and 2 (9) — Public 
servant — Meaning — Head clerk to Control- 
ler of Prices is public servant within R. 2 
(9) 349a 

Ss.2 (l)and 3 Control of Prices 

Order (1940), para. 6 is not inconsistent 
with Ss. 2 (1) and (3) (ii) — Master is liable 
for acts of servant and partner for acts of 
copartner 3495 

S. 18 — Price control order seeking to 

fix maximum price at which particular 
dealer may sell certain commodity held 
not order fixing maximum price within 
meaning of Ordinance dated 4th September 
1989 — Order could not be validated under 
Section 18 

Divorce — Grounds of — Court oaunot dis- 
solve marriage in absence of legal grounds 
— Fact that Court is satisfied that it will be 
better for both parties to dissolve marriage 
is not by itself sufficient 221a 

Cruelty — Husband striking wife on 

face while pregnant — No bodily injury or 
threatened abortion— Incident held did not 
amount to cruelty 2215 

——Cruelty — Certain incident alleged to 
be cruelty — Subsequent cohabitation — 
Cruelty is condoned 221c 

* Cruelty— Letters written by husband 

to wife doubting paternity of child held did 
nob constitute cruelty 221a 

Costs — A wife who has filed a petition 

for divorce may be awarded costs even 
though she is unsuccessful in her P®^****®® 

Divorce Act d of 1869). S. iO- Petition 
must state distinctly facts upon which claim 
to have marriage dissolved is 

Ss. 12 and 24— Obligation to consider 

all aspects of case mentioned in Ss. 12 and 

14 is not extingnished merely because oas 

is undefended— A's wife ocoopying tedrc^m 

in Railway Rest room 

on night of 25th Aagusb-^'5 wife 

her husband at Myingyan on 

texts previously and staying ^“^nltery 
A's wife and B held co““>tted adultery 

with each other on night of 25th 
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Divorce Act 

S. 14, — For exercise of discretion to 

excuse delay there must be some evidence 
explaining it (SB) 1106 

— S. 17 — Wife's allegation as to adultery 
on husband's part denied by husband — 
Decree should not be made absolute without 
further inquiry — Wife though given oppor- 

tunity to prove allegation not proving it 

Decree nisi may be made absolute: (SB) 249 
Easement — Easement depending on previ- 
ous grant — Right can bo claimed against 
person capable of imposing permanent bur- 
den upon property or of making any grant 
— Easement on Government land cannot be 
claimed against squattar on that land: 2086 
Evidenoe Act (1 of 1872), Ss. 14, 8 arid 11 
— Applicability of S. 14— Fact to ho proved 
that fire in soap factory in 1940 was inten- 
tionnl — Evidentiary fact sought to bo ton- 
derod in evidence being fire in mill in 1932 

— Accused concerned in both because ho 

was principal shareholder in both com- 
panies — Evidentiary fact hold inadmissible 
under Ss. 14. b and 11 324/ 

S. 10 — One evidentiary act can form 

series within S. Ifi with fact to be proved 

— Proximity in time of evidentiary fact 

Importance — Evidentiary act must be of 
same specific kind as act to bo proved; 324c 

i/2 — Dying declaration recorded by 

Magistrate — Method of proof — Magistrate 
need not repeat record seriatim in his evi. 
dance — It is sufficient for hijn merely to 
refer to record and testify to its correctness 

^ . 301cl 

—054 32, 33 Gud SO ^ Cusos doaU with 

by 8. 32 and 8. 33 are quite distinct 8. 33 

does not govern 8. 32 — Presumption under 
8. 80 cannot be limited to evidence recorded 
where accused has had opportunity of 
cross examination — Statement to Magis- 
trate authorized to take it need not be 
proved Proof of identity of person who 
made statement is necessary—Some witness 

and not Magistrate should be called for that 
purpose 

S. Dying declaration to Magistrate 

not authorized to record it — Magistrate 
called to provesame — He may be questioned 
whether deceased was in fit state to make 
declaration and understood what he said 

- S. 32 (0) — Adoption — Statement as to 
relationship by adoptive parent's deceased 
eifltor is admissible under 8. 32 (5) 276e 

— -S, G8 — One of attesting witnesses not 
speaking to attestation by other attesting 
witnesses — It must bo proved that deed 


15 

Evidenoe Aot 

was properly attested by those other attest- 
ing witnesses 122a 

S. 92 — Property purchased in names 

of A and B jointly — Evidence by A showing 
that be paid whole consideration and that 
B's name was mentioned to enable him to 
present deed for registration is inadmissible 

99a 

S. — Onus immaterial — Question 

is academic when all evidence is on record 

1086 

S. 114 — Party in possession of im- 
portant documentary ovidooce withholding 
it from producing in Court — Presumption 

108c 

S. 110 — Representation must be of 

fact and not of law — There is no estoppel 
against statute 2345 

Execution — Application for — Technical 
defect can be remedied any time and is no 
ground for refusing to execute decree; 31GJ 
General Clauses Aot (Burma) do of 
1897), 24— Ordinance is not enactment 

’Goyernment of Burma Act (1930, 25 

and 26 ueo. V, Ch. 42) —Promulgation 

Publication in gazette is not necessary 
—Speaker reading in House of Representa- 
tives is suflicionb promulgation: AIR 1941 
Rang 5. liEVERSED 49 q 

S. 0 (3) — Correct reading of S. 5 (3), 

stated Qg 

S. 0 (3) — S. 5 (3) applies only as 

between Governor and Ministers regarding 
administrative matters 5^ 

^ ^7— Speaker cannot declare 

that seat of member has become vacant; 16 ic 

Ss. 20, 24 — Speaker cannot declare 

whether seat has been vacant — Court has 
to determiue it 

* ( ^.^f^a/l—Commisaion in Reserve 

of Officers is office of profit ISla 

* ^•^'5 (1) f'a.j— Member resigning his 

appointment in Army as Second Lieutenant 
—He ceases to hold any office of profit even 
if his resignation is still subject to His 

Majesty's approval 27a 

S. 20 (1) fa.!— Member appointed 
second Lieutenant in Army holds office of 
profit even if he has received no remuner. 
atioD and his appointment is subject to His 
Majesty’s approval 5^ 

““ (1) (d) dnd 42 — Ordinance 

providing that member whose seat has 
become vacant under Government of Burma 
Act shall nevertheless be restored to bis 
former seat is beyond powers of Governor 
and is void 
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Government of Burma Act 

Ss. ‘■i'l (1) and 32 (2 ) — Speaker in 

declaring that certain member's seat was 
vacant is not protected either by S. 27 (1) 
or by S. 32 (2) 66 

S. 27 (3) — Speaker has no power to 

declare whether member's seat has become 
vacant or not 276 

' ' S 27 — Speaker has no power to 

declare whether seat has become vacant or 


not 5a 

Ss. 41 and 42 — Ordinances under — 

Ordinance No. VII of 1939, Ordinance 
No. V of 1940 and Act No. XII of 1940, 
have no retrospective effect 151d 

Ss. 41 and 42 — Ordinance has same 

force as Act 49a 

* * Ss. 4 1 and rf;2^0rdinaDce ex pressing 

purpose of enabling Governor satisfactorily 
to discharge functions — Governor is sole 
judge — Court cannot sit on judgment of 
necessity of action ; A I R 1941 Rang 5, 
BEVERSED 49/ 

S. ifi—Ordinance under S. 41 provid- 

ing that ordinance would cease to oporato 
at expiration of six weeks from re assembly 
of Legislature— Ro assembly of Legislature 
at 11 A. M. on I5th February — Ordinance 
coasos to operate at midnight on 28tb/29th 


March 6c 

S. 41 (2) (a) — Expiry of ordinance 

when takes place stated 49d 

S. Ordinance issued by Governor 

It is implied that Governor has formed 

his opinion and exercised his individual 
judgment 49c 

S 42 — Preamble setting out purpose 

of ordinance is not legally compulsory but 
is advisable (Per Dnnkhy J.) 49t 

** S. 42 — High Court has power to 

enquire whether ordinance promulgated 
under 8. 42 is or is not within powers of 
Governor— Ordinance providing that mem. 
bers of House of Representatives should not 
be disqualified for being members of House 
if they held commission in His Majesty’s 
forces is beyond legislative powers of the 
Governor ^9 

S. 42 — Ordinance is promulgated on 

date when it is published in Gazette 66 
S. 163 — Moaning of S. 153, explained 


151c 


S, 153 (b) — Commission in Reserve 

of Officers is not whole time office re. 
munerated either by salary or fees 1516 
Hindu law — Debts — Joint family business 
debts — Subsequent partition — Members are 
jointly and severally liable unless there was 
novation of contract 129a 


HuBband and wife — Cruelty to wife — 
Onus of proof — Definite words or actions 
must be proved Big 

Inoome-tax Act (11 of 1922) (Burma), 
S. 3 and S. 69, rules under, B. 26 — Pre- 
miums are not necessarily annual payments 
— They do not represent annual profits or 
gains of company — Similarly, total number 
of claims in one year cannot be set off as 
deductions— Object of framing R. 25 stated 
(Per Boberts C. J.) (SB) 212a 

■ ■ ■ Ss. 4 and 6 — Assessee banker and 
money-lender taking over land in liquida- 
tion of bis debt— Land is not fixed capital 
but working assets— Land sold by assessee 
piecemeal — Transaction between assessee 
and debtor cannot be said to be complete 
until entire land is sold — Transaction can 
be assessed only in accounting year in 
which it is completed (SB) 2636 


S. 4 (2) — Remittances from foreign 

business — Presumption of remittances 
being profits of business is rebuttable — 
Assessee purchasing timber in Burma and 
exporting it to India for sale — Remittances 
from India to extent of cost of timber con. 
signed to India are remittances of working 
capital and not remittances of profits at all 

(SB) 274 

S. 4 (2 ) — Money remitted to assessee 

from foreign branch of his business — Remit, 
tance must bo presumed to be mode out of 
profits — Remittance must belong to assessee 
— Assessee Bank’s customer instructing 
assessee’s foreign branch to send his money 
to assessee Bank in Burma to bo credited 
to his account in Burma— Remittance does 
not fall under S. 4 (2) and cannot bo taxed 

(SB) 263a 


S. 4A(b) as amended tn 1939 — 

lindu joint family business — Family can- 
ot be said to reside at place of residence 
t individual member where such residence 
J fortuitous and divorced from control and 
aanogemont of business (SB) 27Sa 

.S, $ Bad debts can be deducted 


) 0 ductibl 6 loss is one which was reasonable 
r necessary to incur in carrying on biMi- 
esB or profession — Assessee, piece goods 
aerchant, maintaining open and curren 
ocount with bank solely in connexion wicn 

lusiness — Bank becoming 

.mount due to assessee from^ bank bew 

.eoamo bad debt when Official A^igoee 

eolared final dividend - Portion of debt 

eraainlng ontstanding after 

ation is bad debt Joo® 
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Income-tax Act 

Ss- 10 and 66 (2 ) — Book debts taken 

over by assessee turning out to bo irrecovor. 
able “• Lobs is capital loss and not trading 
losB — Determination of aforesaid matter is 
entirely point of law once facts liavo been 
ascertained (SB) 2736 

S. 10 (2) (viii) (a) — Construction — 
Extent of employee's authority or bis liberal 
payment cannot exclude him from S. 10 (2J 

('•>■>) (ft) (SB) 145a 

Ss. 10 ( 2 ) ( ix) and 3 — Life Assurance 

Company — Interim bonuses distributed can 
bo deducted from total income only if they 
can be shown to fall under S. 10(2) (ix) 

(l^&T Special Dench) (SB) 212c 

— ^ — 6’. 10 (2) (ix) — Assessoe Company's 
Article of Association providing for certain 
deductions from gross proceeds of business 

— Figure thus arrived at termed "not 
probts’ .1 acting as secretary, treasurer 
and manager of company — A's remunora. 
tion to 1)0 half of "not profits" subject to 
inaxuiiuiii of 5 per cent, of gross proceeds 

— Term "net profits" as ueod inCouipany’a 
Article hehl not same as used in S. 87C, 
Companies Act, nor e(iuivalent to 'profits 
or gains' under S. 10 (2) (ix). Income-tax 
Act — Remuneration of A held fell under 
S. 10 (2) (ix)— Company’s Article held not 
agreement between A and asBosseo to share 

(SB) 1456 

S. 22 (1) Proviso — Life Assurance 

Company cannot bo said to bo immune 
frouj tax during its early years of existence 
(Per lioLerts C. J.) (SB) 2l2d 

S. 69— Rules under, Rr. 25 and 35 

Rr. 25 and 35 simply deal with computa- 
tion of total income— They cannot override 

une(iuivocal direction in Act Words 

premium income in R. 35 mean premium 
income of previous year _ Burma branch 

of non- resident Life Assuranco Company 

Assessment — Total income of whole busi- 
ness should bo ascertained in accordance 
with R. 25 — Total income of company for 
Burma aegeflBmoDt should bo computed on 
proportion of Burma premium to world 

premium received in its previous year 

tor ascertaining proportion of premiums 
received in Burma to those received In 
re?poct of whole business recourse to R. 25 
or R. 35 is not necessary (Per Roletts C. J., 
and DunkUy J Sharpe J. diseontingl 

O , (SB) 2126 

os.60(2)and C— Questions whether 
debt is bad, when it became had and its 
extent are questions of fact to be decided by 
Income-tax authorities (SB) I85a 

1041 Indexes (Hang.)— 3 


Injunction — Grant of, when should be 
refused explained 49/1 

Interpretation of statutes — One of two 
alternative me-anings prima facie to be pre. 
ferrod to other _ Fact of former being 
unreasonable destroys prima facia case in 
favour of latter (Per Sharpe J.) (SB) 212-; 

—— View.scf Government department ad- 
rninisteringstatute — \\ hethor can ho looked 
into ex|-l;iiuod (SB) 212/ 

• State of hw existing at time of coining 

into force of an Act cm bo considered; 151/ 

Retrospective oflect — Statute is not 

retrospective in absence of oxiiress provision 


Reference to previous law — Language 

not loading to clear conclusion between two 
possible meanings — Consideration of what 
law was before Act was passed is useful 
(Per TJlatjden J.) 135^. 

Scheduled forms are dangerous guides 

(?Qt TiUvjden J .) I33J 

Fiscal statute — Fiscal statute should 

bo construed strictly and where there is 
doubt, the doubt should bo resolved in 
favour of the subject 1266 


Jurisdiction — No consent or waiver can 
confer jurisdiction — Incompetent appeal is 
not rendered valid by being heard ox parte 

199c 

Kachin Hill-Tribes Regulation U of 
IHOd), Ss. 2 (2), 31 — Definition of hill- 
trihe does not imply residents in hill-tracts 
^ Kachin from China temporary resident, 
in Siulumkaba should bo charged under 
this Regulation and not under Opium Act 


/r, . 

■(iinntjoon), Ss. S and 9 — Regulation 

applies only to persons who are members of 
hill tribe — Application by person, not mom. 
ber of bill tribe, but residing in hill tracts 
for transfer of case, lies to High Court and 
not to Commissioner of Division appointed 
under S. 9 High Court has jurisdiction to 
deal with such application — Case is gov. 
erned by Modification 11 in Schedule to 
Burma (Frontier Districts) Regulation, 1 of 

31 ^ 

I . “ Accused Knchin — High Court 

has no jurisdiction in revision 3486 

Land Acquisition Act (1 of 1804), s. 23 

fiy— Notification under S. 4 (!) for acquir- 
ing u certain area — Second notification for 
acquiring larger area _ Second notification 
not superseding first — Market value for 
determining amount of compensation must 
be determined as from date of first notifica 

223a 
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Lease — Lessees admitting lease — Ooe of 
them pleading inadmissibility of lease deed 
— Lease found invalid — Lease is invalid 
against all lessees 117c 

♦^Letters Patent ( Rangoon ), Cl. 13 — 
‘Judgment’ — Order making absolute a rule 
nisi for certiorari granted by a Judge is not 
judgment and hence not appealable : (’41) 
28 AIR 1941 Rang 199, OVERRULED 

(FB) 227 

Cl. 13 — Application for writ of cer. 

tiorari — Decision on, is judgment within 
the meaning of Cl. 13 199(/ 

Limitation — Execution — Court which 
passed decree has jurisdiction to determine 
whether execution application is barred 
even if decree has been transmitted to 
another Court for execution 566 

Limitation Aot (0 of 1903), S, 5 and 
Art. 156 — S. 5 should be read together 
with dictum that act of Court cannot injure 
Buitor — Contrary to O. 41. R. .SO, Civil P. C., 
first appellate Court passing judgment with, 
out notice to parties — Afipellant is entitled 
to full statutory period for appeal from date 
of bis knowledge of judgment 194 

S. 5 — S. 5 does not apply to applica. 

tion in execution 56a 

5’. If) — Acknowledgment of liability 

express or implied is good evidence of debt 
even if it does not give fresh cause of action 

244a 

S. 20 — Payment by cheque — When 

amounts to acknowledgment explained — 
Only if primary evidence of cheques cannot 
be obtained, secondary evidence can bo 
admitted 344a 

S. 21 — Mahomedan brother and sister 

executing mortgage — Payment by ooe can. 
not save limitation against other — Brother 
cannot be deemed to be sister's agent: 37e 

Art. 116 — Hindu joint family firm — 

Person having tbavani account with firm — 
Subsequent partition — No evidence as to 
novation of contract — Some of coparceners 
refusing to pay — Suit on thavani account — 
Time runs from refusal and not from parti- 
tion 1296 

Lower Burma Land and Revenue Act 
(2 of 1876), Ss. 65 and 66 — Civil Court 
has no jurisdiction to decide question as to 
arrears of land revenue or defaulter or both 
— It cannot entertain suit to set aside sale 
by township officer for arrears of land 
revenue (PB) 976 

S. 66 — Government purchasing land 
at revenue sale and granting license to bol- 
der thereof — Suit to set aside sale — Gov- 


Lower Burma Land and Revenue Aot 

ernment is necessary party (Per Dunkley 

J.)^ (PB) 970 

Maintenance — Law in Burma — Child can- 
not sue its parents for maintenance Sic 

Cause of action — Suit by wife for 

maintenance — Pact that husband subse- 
quent to such suit has taken second wife 
cannot form part of wife's cause of action 

81d 

Minor — Contract of marriage between 
minor girl and person of full age — Breach 
of promise to marry — Minor cannot sue for 
damages — Father's consent to contract does 
not make it any more valid 179 

Mortgage — Unregistered — Mortgagor 
suing for possession — Title proved — Invalid 
mortgage can be used for proving nature of 
possession — Evidence of title vague — Mort- 
gage unregistered cannot bo used to prove 
title (PB) 261 

Mortgage though requiring registration 

nob registered — Mortgagor cannot sue for 
redemption — He can however bring suit 
for possession based on title 234a 

Assignment — Mortgage can only be 

assigned by a registered deed of assignment 
and not by a document which merely 
purported to recite a previous partition 

122c 

Negotiable Instruments Aot ( 26 of 1681), 
Ss. 115 and 113—S. 113 does nob apply to 
"drawee in case of need” — Vendor taking 
bill of exchange to his own order— Property 
in goods cannot pass to purchaser until he 
accepts bill and meets it on presoutabion“ 
Purchaser accepting bill but dishonouring 
it on presentation — Contract with purchaser 

ends Vendor presenting same to "drawee 

in case of need" who accepted it — Property 

in eoods passed to "drawee in case of need 

270a 


‘tnership Aot (9 of 1932), S. 66 — Re- 
ration of dissolved firm is not contem- 

,od ISC'* 

-S. 69 — Suit by one partner of unre- 
ered firm to compel other partners to 
in registration of partnership is barred 
er S. 69 19C6 

lal Code (45 of 1860), Ss. 34, 326 

— Essentials to be proved for establish- 
under S. 34 joint responsibility for 
nee stated — Common intention is sole 

of'joinb responsibility— Common Msa'ilt 

moused and bis party on deceased witn 
I and by one of them with stick and 
,ult by accused in lifting up and drop- 
j down deceased extremely 
)f of common intention to cause inju y 
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Penal Code 

likely bo cause death though combiDed 
effect of injuries caused likely to cause 
death — Accused hold knew that ho was 
likely to cause not only hurt hut grievous 
hurt and that comojon intention of his 
party was to cause grievous hurt 301a 

* 5. — Sentence — Violent speech 

inciting people to rise in rebellion against 
Govornmont and calculated to bring Gov- 
ernment into contempt is grave offence 
specially in war time— Deterrent sentence 
is necessary 62 

aiS and 379-Actual thief also 
taking gratification — Double conviction 
under Ss. 215 and 379 is not illegal — But 
ordinarily more severe sontenco than for 
theft nlouo should not he pissed for both 
olToncos (Ohiieri 340/- 

Ss. vy.5, 511 — Substantive offence 

under S, 215 and attempt to commit 

DiOeronco o^pl lined 295^ 

6'. — Police oflii'or while arresting 

not acting on his own initiative hut inoroly 
carrying out verbal or<lors of superior olli- 
cer— Arrortt is not lawful within tlia mom. 
ing of S. 225 — Written order under S 5f), 
Criminal P. C , is ossential 180 

■ --Ss. >J(}0 and 209 — Murder — Not only 
bodily injury Imt also that such bodily 
injury should be sullicicnt in ordinary 
course of nature to eau^o death must be 
intended — Injury on vital part such as 
head cau^-ing substance of brain to protrude 
from liead — It is no defence tliat accused 
did not intend injury to Ijo fatal 319a 

■ "Ss. 300, 100 — Deceased advancing to 

attack accused with da — Accused alarmed 
and on trying to ward off the attack, strik- 
ing deceased with spear causing fatal wound 
— Accused hold protected by right of pri. 
vato defence 175a 

S. 302 — 'iouth by itself is not enough 
to justify lessor sentence _ But fact that 
persons of immature age are more easily 
provoked and behave in less responsible 
manner than their elders may ho considered 
—Accused, cowherd aged 17 years, suspect, 
ing missing cowbell to ho with deceased 
aged 15 years virtually meeting with blank 
refusal from deceased — Accused losing 
temper and inflicting with dab injury on 
deceased’s head resulting in his death _ 
Lessor sentence, in circumstances of case 
held justified — Case held fit to bo dealt 
with under R. 29. Prevention of Crime 
(Young Olfenders) Act 3195 

Us. 324. 304 and 302 — Accused inflict 


Penal Code 

entail serious consequences to person in 
normal heiltli — Wound healing up in hos- 
pital — Deceased getting temperature and 

leaving hospital against medical advice 

Deceased dying of formation of abscess on 

brain duo to his debilitated condition 

Injury only remotely connected with forma, 
tion of abscess — No death would have 
resulted had deceased stayed in hospital 
according to medical advice — Offence held 
fell under S. 324 — Use of dangerous wea- 
pon in circumstances of case held no indi. 
cation of intention to cause injury likely to 
cause death — Offence tliereforo did not 
amount oven to culpable homici<le 141 

j Ss. 378, 403 anil 405 — "Larceny” and 

"embezzlement" in English law— Kquiva- 
louts of, in Indian law stated 3 42a 

S. 397 as amended Ly Burma dot, 4 

of 1940 — Amending Act, 4 of 1940, does 
not ajiply to olfonces committed liaforo IGth 
March 1940 — Accused committing offence 
before l(»th March 1940 but convictel after 
that date — S. 397 as it existed before 
amendment iipjilios ; Criminal Appeal No 
551 of 1940. OVF.HROLED J49a 

5s. 403 and 405 — Partner can he tried 

under Ss. 403 and 405 3425 

S. 408 — Broker working under or for 

firm is not necossirily servant of firm 

Broker can ho actual seller as well — Ac- 
cused broker having liought paddy himself 
and paid parcliase money in respect of it 
receiving some advance against paid paddy 
certain sum from complainant firm and 
agreeing to deliver same to firm at fixed 
time and place — Accused held independent 
vendor to firm and since owoorehip in 
money advanced by firm passed to accused 
any condition attached to its use did not 
amount to trust — Undertaking by accused 
to use advance expressly to pay for paddy 
bought by him did not make him trustee 
for money — Conviction of accused under 
S. 408 held could not he sustained 189 

5 43C) — Property lost by fire soon 

after insurauco — Insured cannot bo sus- 
pected of arson 324/ 

Pleadings - Amendment — Suit to set aside 
lovODueeale — Amendment of plaint tliat 
parts of Ss. 55 and 5(>, Jiurnia Laud and 
Revenue Act were ultra vires held could 
not bo allowed in second apfieal (FB) 97(Z 

Amendment — Party desiring amend. 

inent hlionld submit projiosed amendment 
in explicit form before leave is granted: 37a 
Amendment— Original claim based on 


3 3, . rtmenamonc — uricinal claim msprl ^3^ 

ing mjury on deceaseds head not likely to renewal given to plants of earher pronota 



20 


Subject Index. A. I. R. 1941 Rangoon 


Pleadings 

executed in favour of deceased — Plaintiff 
amending claim and suing on earlier pro- 
note as deceased’s executrix — Amendment 
held did not alter suit 37c 

Practice — ^Yitness — Cross-examination 
of — Court stopping cross examination on 
ground that ^ritness \va8 embarrassed held 
not proper 3346 

Subsequent events— Incomplete cause 

of action cannot be completed by anything 
arising after action 27c 

Precedent — Parties to suit by consent not 
canvassing particular legal question — Deci. 
sion in suit is not binding on inferior Court 
as to answer to that question 87c 

Presidency Towns Insolvency Act (3 of 
1909), Ss. 7, 5-5 aixi 30 — Jurisdiction 
under S. 7 is discretionary — Scope of S. 7 

Insolvent’s debtors in satisfaction of tboir 

debts transferring property at insolvent’s 
request to his wife— Consideration flowing 
from insolvent — Api>licntion by Oflicial 
Receiver to set asido transfers — S. 55 does 
not apply — Nor S. 53, T. P. Act — Court 
held had jurisdiction under S. 7 to decide 
issue raised in Oflicial Assigt^eo’s petition — 
Flow of consideration for transfers from 
insolvent held raised presumption .of his 
being real owner— Onus to rebut jiresuinp. 
tion hold on wife 250a 

S. 7 — Discretion under S. 7 exercised 

in proper and judicial nuinnor — Uigh Court 
in appeal will not intorfero 250c 

S. 6 (2) (f/) — Word "judgment” in 

Cl. 13, Letters Patent {Pangoonj, explained 
— For purposes of appeals, various proceed* 
ings in insolvency should he regarded as 
"suits” arising from one failure — '‘Judg- 
ment” therefore moans decision which 
finally determines substantive rights of 
those concerned in any such suit — Decision 
whether witness should or should not be 
further examined under S. 36 of the Act is 
judgment and therefore appealable — 
Refusal to exorcise jurisdiction, however, is 
not ‘‘judgment” 69a 

S. 36 — S. 36 does not contemplate 

cases of conflict as to title 2505 

S. High Court will not extend its 

insolvency jurisdiction to cases where Offi- 
cial Assignee does not claim higher title 
than insolvent against third person: 250(1 
S 36— Considorationa governing exer- 
cise of power under S 36 stated — S. 36 
confers only right to apply to summon wit- 
ness — Grant of application is disoretionary 
with Court — Examination under 8. 36 is 
in theory by Court— As matter of practice 


Presidency Towns Insolvency Act 

applicant is allowed to examine witness 
summoned 695 

Ss. 30 and 8 (2) (h) — Discretion 

under S. 36 in refusing to summon witness 
or further examine him cannot be lightly 
interfered with in appeal — Essentials to be 
proved before it can be interfered with 
stated — Right decision even if reached in 
wrong way will not be disturbed 69(? 

S. 36 — Scope of examination under 

S. 36 is not confined to questions arising 
out of matters stated in afl'idavit leading to 
summons: 7 Rang 675=(‘30) 17 A I R 1930' 
Rang 32 -121 IC772, OFERRCfLED: 69(1 


S. 56 — Section 36 is not in terras res- 
tricted to the examination of i)ersons who 
are thought to be indebted to or possessed 
of part of the debtor's estate but extends to 
“any person whom the Court may deem 
capablo of giving information respecting the 
insolvent, his dealings or property”: 69c 


.9. 30 — Examination under S. 36 

should bo ordered if it is likely to be of 
some use— More fact that litigation against 
witness may ensue is no ground for refus- 
ing to examine him: 7 Rang 675— (’30) 17 
A 1 R 1930 Rang 32=121 I C 772, OVER. 
RULED 69/ 

S. 36— ^Yitnes^ legally represented at 

examination under S. 36 is not entitled to 
costs — Witness made respondent in appeal 
against order under S. 36 — No substantive 
relief asked against him — Nor decision (jf 
appeal affectiug him— Witness is not enti- 
tied to costs 

——(Rangoon), Ss. 39 (1) (f>) (^nd 00 (2) 
— Order under S. 39 (1) (b) — Judge can 
add to it order under Section 60 (2) 26 

(Rangoon), S. 39 (2), ch. (a), (d) 

and (c) — Case falling under els (a), (d) 
and (e) Court’s order should be one sus- 

pending discharge for specific time 127 
S. 55 — Burden of proof is on the Offi- 
cial Assignee seeking to sot aside a transfer 

250e 

S. 55 — Insolvent’s property under 

attachment — Insolvent transferring pro- 
petty to bis wife - Inference is against 
bona fide nature of transfer — Onus 
wife to rebut it 

Principal and a^ent — Agent 
advancing firm’s money and obtaining 
mortgage in his favour — Fact that bo uses 
firm’s initials would not show that tranwe- 
tion was entered into by firm ^ 

Privv Council — Leave to appeal to 
Rangoon High Court Rules (Appellate 
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Privy Council 

Side), R. 5— Application for — Copies of 
judgment and decree are necessary 299 

Provident fund — Burma Oil Subsidiary 
Provident Fund Rules, R. 9 — EQect of R. 9 
— Third person obtaining order of Court to 
attach member's interest in fund — Trustee 
and member cannot agree between them- 
selves that member's interest in fund should 
cease to exist 2396 

Provincial Small Cause Courts Act (9 
of 18b7), S. 15 and Sck. 2 — 'House' — 
Meaning explained — Appollo Cinema Hall 
held not house — Suit to recover rent for it 
is suit to recover rent other than house 
rent — Second appeal lies 36 

Railways Act (9 of 1>^90), .S’. 112 as 
amended }<y Buryna Acl^ L'y of 1939 — 
Sentence of wiiipping in default of payment 
of fine imposed under S. 112 is illegal: 181u 

S. 112 as amended laj Burma Act, is 

of — J-M'ect of Act 1^ of 1939 on S. 17 
of Prevention of Crime (Young Oifondors) 
Act stated IHIA 

Rangoon City Municipal Act 
i'. r.i4 — Boforo S. 194 can operate there 
inubt bo tax claimable — Civil Court has 
jurisdiction to decide whether person is in 
arrears of municipal tax (FB) 97a 

Registration Act ( 1C of 190S), Ss. 12 to 
Jb — Eflocl of, btiitoJ 305c 

iS. •/'/ — Lessees adnjitting lease but 

pleading inadmissibility of lease deed for 
want of registration — Court can go behind 
lease and detorndne validity 1176 

Res judicata — Suit fur possession by monk 
08 representative of Sanghns of kyaungdaik 
dismissed — Subsequent suit as presiding 
monk is not res judicata 159a 

Previous decision as to oxistonco of 

law or cu.stoiii of persons domiciled in 
Burma are not binding as res judicata on 
Courts in Burma GG 

Plea that execution application is time- 

barred oven if not raised in transfereo Court 
does not become res judicata in Court which 
passed decree 56c 

Riparian owner— Who is— Depression in 
Govornmout laud — Small part of land 
abutting on A's land — For many years, A 
using water collected in and flowing from 
Government land to hi.s laud for irrigating 
his crops — (,>uestion of riparian ownership 
does not arise 208a 

Specific Relief Act ( 1 of 1S77), Ss. 21 
and 12— A selling article to B on biro-pur. 
chase contract — Article to remain A's pro- 


Specific Relief Act 

perty until j)aymont of all instalments — B 
entitled to return article any time in good 
working order provided all instalments due 
wore paid — If any instalments were not 
j)aid, A could take possession of article and 
recover instalments due along with costs of 
putting it in order— R instead of returning 
article requesting A to take it hack — A 
asking for time and subseciuently refusing 
to take article as not being in working order 
— J's suit for amount of instalments due 
up to date of suit and declaration as to L's 
liability for remaining iustalmouts held one 
for specific performance wliich could not l.e 
enforced — i4’s letter asking for time to take 
back article held novation of agreomout so 
far as B's obligation to return article was 
concerned 177 

S. -12 — Applicability — .\ suit for a 

declaration that the defendant is not kuittim i 
daughter of the plaintiff and her hu'band 
does not lie under s. 4 2 220 

5. 5', — Mandatory injunction cannot 

ho granted to compel partners to join in 
registration of partnership 196-- 

Succession Act i39 of 1927), S. Ill — 
8. 114 applies to interests arising in futuro 
— Bequest to charity — Vesting not delayed 
beyond statutory period — Bequest is valid 
though made in perpetuity 305^' 

S. 113 — Interpretation of — Intention 

of Legislature explained — Bequest tocha- 
rity by testator having near relations — 
Will deposited with Registrar — Withdrawal 
of will from custody of Registrar renders 
bequest to charity void dOOex 

— — Ss. 237 and 233 — Lost will — Person 
relying on, must prove that tlioro was will 
and also its terms — Codicil dependent on 
will — It cannot bo admittod to probate 
unless terms of will i)rovod 3:3^ 

S. 203 — Surety to administration bond 

— Application by surety for cancellation cf 
bond on ground of mal-administration — 
Court has no j>owor to cancel bond and 
release surety from liability for futuro trans- 
actions — S. 130, Contract Act, does not 
apjily to such bonds 269i2 

S. 203 — Scope— S. 203 is exhaustive 

of cases of just cause 2596 

iSs. 203 a7id 283 — Probate — Revoca- 
tion of — Fact that no citations wore ordered 
and none served is not by itself just cause 
for revoking probate 2na 

S- 300 — S. 30G does not apply to cri- 

minal prosecution 2026 

Suits Valuation Act (7 of 1887), Ss. o 
and 6 — Suit for restitution of conjugal 
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00 

Suita Valuation Act 
rights— Value for jurisdiction is not neces- 
sarily same as for court, fee — Plaintiff can 
pub his own valuation for purposes of juris- 
diction provided valuation is bona fide and 
not for effecting improper purpose— Juris- 
diction of Court other than District Court, 
Sub- divisional Court or Assistant District 
Court extended by Government to suits or 
original proceedings without value— Court 
can entertain suit for restitution of conjugal 
rights provided plaintiff’s valuation gives it 
jurisdiction (FB) 187 

Transfer of Property Act (4^ of 1882), 
S. 63 — Suit under S. 53 impeaching mort- 
gage or sale — Burden is on plaintiff to show 
that they are colourable by proving want of 
consideration 108a 

S. 63 — Sole creditor can maintain 

representative suit 766 

S. 63 — Transfer challenged as void 

under S. 53 — Material question is whether 
transfer on date on which it was made was 
intended to defeat or delay creditors and 
not whether creditors have been defeated 


T. P. Act 

since — Fact that all creditors have been 
paid off since transfer is immaterial 76c 

S, 107 — Rice mill leased for one month 

— If after expiry of lease nnmilled paddy 
was left fixed monthly rent was payable for 
five years — Lease is for over one year: 117a 

Upper Burma Land and Revenue Regu- 
lation (3 of 1889), S. 53 (2) (xii) — . 
Default in payment of revenue by fishery 
lessee — Surety’s land resumed without 
notice for payment of revenue and without 
attachment or sale — Surety’s claim is not 
barred by S. 53 (2) (xii) 78 

^Workmen’s Compensation Act (8 of 
1923), S. 2 (n) — Licensee upon mine paid 
by piece work rates and without any con- 
trol by mine authorities is not workman 

(SB) 61 

Works of Defence Act (7 of 1903), S. 28 

— Second declaration under S. 3 formally 

cancelling first declaration — Date of second 
declaration must be taken into considera- 
tion fordotermining value of property whose 
use is restricted 2256 
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CASES OVERRULED & REVERSED 

IN 

(28) A. I. R. 1941 RANGOON 


Criminal Appeal No. 551 ot 1910 

Ghanchee. G. 11. Si Sons, In the matter of. 
(1030) 7 Ran8G7r, = (17) AIR 1930 
Rang 32-=121 I G 772 

U BaSan v. U Mya. (1911) (28) A I R 1911 
Rang 199 =195 I C 551 

U Lun V. U Chit Hlaing, (1941) (28) A I R 
1941 Rang 5—193 I C 91 


Overruled in (28) AIR 1941 Rang 149. 
Overruled in (28) AIR 1941 Rang 69. 

Overruled in (28) A I R 194 1 Rang 227 (FB). 
Reversed in (28) AIR 1941 Rang 49« 
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THE 


ALL INDIA REPORTER 

1941 

Rangoon High Court 


A. I. R. i941 Rangoon 1 
Robehts C. J. 

S. K. Hoy Chou'dhury — Applicant 

V. 

The King. 

Criminal Rovn, No. 340-Bof 1940, Doci- 
ded on 90(.h August 1940, for (juashing 
of proceoilings of Western Sub-divisional 
Magistrate (1), Rangoon. 

(a) Defence of Jiunnn Act (1940), .9. J8 — 
i ru-e control order seekitiij to fix ifiartratiia 
frve at irliu-Ii pnrlicular dealer may ull cxrlnin 
commodity held not order fixDuj viarimtiin price 

tneaninij of Ordinance dated 4th Heptem. 
Ur l'J3U — Order could not be validated under 
Beetion 18 . 

A price control order provided .is /ollows: *‘Kx- 
foptas provided in tljo annexed eclio.lulo aud in 
hUl.snqueiit atiieiidnioiits thereto, no wliolesalo or 
reUil d. :ilcr in medicities. medical druL'B. medical 
prepirtliotis ond medical supplies shall sell such 
srtlcloi within the limits of the City of Rangoon 
at prices more than 124 [xir cent. i. 0 . ‘2 annas in 
too rupee above the not wbi^lcsulo or retail prices 
charged by him on Ist BepUnnbor 

Held that all that it had Ixjcn sought to fix was 
the maxmium price ut which a particular dealer 
may mH the commodity. The Controller of Prices 
had no authority to do this under the Ordinanco 
dat^ 4th ^pleml«r 1939 nod hence the order 
could not ^ said to be validated under 8 . IM. 
De/once of Burma Act, 1940. [p 2 C 1; P 3 C 1 ) 

(b) Cieneral Clauut Act (Durma) (1898), S. 24 
—Ordinance ij not enactment. 

if “Ot an onnetment particularly 
an Urdinanco which has oxpiriyi. 4 C 1] 

— .4«ujcd mutt be 
tnfrmyed ** ** 

When a person U charged with a criminal 
offence ho must U told with parlicuharity notonly 
thfi actheU alle^e^l to have oommiltod which U 
Mid to constitute it but also what U the law which 
he u &aia to huve infriDgod* [P 6 q 

0. K. flay — for Applicant. 

U Chan Tun Aun<j, (Jovernment Adtocaie ^ 

n j m 

. Crder. — Tho Court is asked to rjuosh 
in revision certain criminal proceeding 
1041R/1A2 


pending against the applicant in tho Court 
of tho Western Suhdivisional Magistrate, 
Rangoon. The applicant was brouglit before 
the Magistrate on a cliargo under R. si ( 2 ) (b) 
of tho Defouce of Burma Rules made by 
tho Governor under s. 2, Defence of Burma 
Act, 1910. Tlie particulars given on the 
charge slieet wore as follows : 

Rule 81 (b) (4) Dofenco of Burma. Tho accused 
sold a tulrt of ethyl chloride for tho sum of lis. 2 

instead of Ro. 1-8.0 and also refused to give a 
voucher. b » 

There is no such rule as R. 81 (b) (i); how. 
over this error is not material since* it is 
clear tliafc lio was charged under R.fii ( 2 ) (b) 
of tho Rules made under tho Act. the opo- 
rafivo words of which are that the Governor 
may l)y order provide for controlling tho 
prices at wliich articles or things of any 
description whatsoever may bo sold; and 
flub-8. (4) provides a penalty for contraven. 
tion of the order so made. Rule 130 (i) how- 
over provides tliat 

no Court or Tribunal shall fako cognizance of anv 
alleged contravention of these rules except on a 
report in writing of tho facts constituting such 
contravention made by a public servant. 

Mr. Ray on behalf of the applicant said 
that bo asked what wore the facts which 
wore alleged to constitute tho offence but 
ho was told that tlio evidence for tlie pro 
secution could bo beard first. We have nob 
before us any report in writing of the facts 
constituting a contravention of any order 
and made by a public servant. Sucli a 
re|X)rt is an indispensable preliminary to 
cognizance Ijeing taken by tho Court of an 
alleged contravention of tho rules. Under 
S-iyO. Criminal P. C., a Magistrate om- 
powo^ to do BO may take cognizance of 
any offence on receiving a complaint of facta 
which constitute tlio offence: but inasmuch 
as the rules imiwse ufion the public more 
stringent obligations than are comprised 
Within tho Penal Code or within the statute 


2 Kangoon S. K. EoT v. The King (Boberis 0. J,) 


A. I. R. 


law normally in force, R. 130 has added a 
special condition precedent to criminal pro- 
ceedings. The power to make rules under 
the Defence of Burma Act is vested in his 
Excellency the Governor : s. 2 ( 1 ). And he 
may by order direct that any such power 
may be exercised or discharged by any 
authority : S. 2(4). On 7th March 1940, by 
Notification No. 34 in the Burma Gazette 
the Governor made the Control of Prices 
Order, 1910, which said: “In this Order the 
Controller of Prices means in Rangoon an 
officer appointed in that behalf by the 
Governor*'. Later in the Notidcation it 
appears that the Controller (if appointed) 
may fix the maximum price at which a 
commodity may be said in Rangoon, but no 
power is given to him to control prices 
other than by fixing a maximum price for a 
commodity. 

It is however contended that under s. 18 
of the Act a 'Price Control Order’ made by 
one F. B. Arnold as the Controller of Prices 
at Rangoon on 2nd March 1040, five days 
before the Control of Prices Order. lOlO, was 
notified by Ilis Excellency the Governor, is 
a valid order under the Act. This order is 
hoadcti "Price Control Order” "Medicines, 
Medical Drugs, etc., IV.” and begins : . 

Under the authority of Dcfonco of Burma R. 81 

1 hereby order, with effect from 4th March 1940, 
that (1) except as provided in the annexed schedule 
and in subsequent amendments thereto, no whole- 
sale or retail dealer in medicines, medical drugs, 
mcdicial preparations and medical supplies sbali 
sell such articles within the limits of the city of 
Rangoon at prices more than 12J per cent, i, e., 

2 annas In the rupee above the net wholesale or ro- 
Itail prices respectively charged by him on 1st Sep- 
tember 1939. 

Then follow two other paragraphs which 
could have been validly issued at an earlier 
date under an ordinance dated 4th septem- 
her 1989, and the subsequent rules added 
thereto by Notification in the Burma 
Gazette, and with which I do not propose 
to deal. There is an intimation that the 
maximum penalty for contravention of the 
order is three years' imprisonment. And 
there is appended a schedule of exceptions 
to the general provisions of the order just 
referred to in detail which fixes "maximum 
prices” of certain articles and commodities 
of which ethyl chloride is not one. Now 
first, is this a valid order under S. 18 of the 
Act ? Section 18 says : 

The Defence of Burma Ordinance, 1999, is hereby 
and notwithstanding Bncbrepealanytbiog 
doneand any action taken in oxercise of any power 
oonferwd by or under tbo said ordinance shall bo 
semed to have been done or taken in exorcise of 


powers conferred by or under this Act as if this Act 
bad commenced on the 4th day of September 1989. 

Quite plainly the saving clauses are in 
the post tense. The Act is to come into 
force at once, and it is conceded that it 
came into force on 29th February 1940. 
On 2nd March 1940, the position was that 
the ordinance had already been repeal- 
ed, though anything done under it prior to 
29th February 1940, was deemed to have 
been done in exercise of the powers confer- 
red by the new Act as if it had been in 
operation since the date of the ordinance 
which was promulgated on 4th September 
1939, under s. 42, Government of Burma Act, 
1935. The rules made in the ordinance have 
effect as if enacted in the body of the ordi- 
nance (S.2) and R.77A (l) (a) says : 

Where in the opinion of the competentanthority 
it is Dcce6.sary to control the price of any commo- 
dity the competent authority may by general or 
special order in writing fix the maximum price at 
which such commodity may bo sold in the area or 
areas specified in such order. 

Rule 92 states that the competent autho- 
rity is named in appendix ll ; and in Ran- 
goon the competent authority to fix maximum 
prices was the controller of prices under 
tlie ordinance who was Mr. F. B. Arnold. 
The price at which an article may be sold 
is normally what the trader chooses to ask 
for it. But hero were rules which made it 
a criminal offence for a person to sell articles 
specified in an order made under R.7TA at a 
price above the maximum. All that the 
Controller of Prices could do under these 
rules, and upto 29th February 1940 so far as 
price is concerned, was to fix a maximum 
price. He has not, in my judgment, fixed a 
maximum price for ethyl chloride. Maxi- 
mum prices are expressly fixed in the sche- 
dule to the price control order, from which 
mention of ethyl chloride was omitted; 
but the so-called maximum price, apart from 
the schedule, is stated to be “two annas in 
tliG rupee above the net wholesale or retail 
prices respectively charged by him on ist 
September 1939." No doubt this controls the 
price at which an individual may sell an 
article if he sold such an article on the date 
named. But through looseness of wording 
it does not even control the price of any 
article not sold on that date, much loss does 
it fix it. It is clear that if a iwrson set up 
in business as a dealer of drugs and medi- 
cines in October 1989, there are no maximum 
prices beyond which he might * 

commodities under this order other 
those named in the schednlo. 
although already in business on 1st Septem- 
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bor 1039, be did nofc on that day sell the 
article in respect of which the charge is 
brought, though he may have had it in 
stock and may have been ready to offer it 
for sale at a fixed price, no one can say that 
the i)ric6 was “charged” by him on that 
date to any customer. 

Supposing it were i)ossiblo to hold that a 
trader offered an article for sale at such and 
sucli a price on the date named, oven though 
there were no purchasers and he never 
“charged” the price to anybody, and that 
the meaning is suUiciently clear, yet even 
then the controller has not fixed “a maxi- 
mum price at which such commodity may 
bo sold” within the meaning of R. 77A. It 
is common knowledge that articles to be 
obtained cheajily in ono shoj) are more ex. 
l>ousivo in another. Tliis dilVeronco in price 
is not put un end to hy tlio order at all. 
Under tlie paragraph as it stands ono dealer 
may only cliarge Jts. u for an article for 
which anotlier d&ilor may cluirge Rs. 10 . 
^Vllon ono iiujuiros what is tlio maximum 
price at wliich the commodity may ho sold 
It is plain that uono has heon fixed; all tliab 
it has been sought to fix is tho maximum 
price at wiiicli a particular dealer may sell 
tho commodity. Tho Controller of Prices 
|luui no aiitliority to do this under tho ordi- 
nance. It must also bo observed that if 
there is un ollicor who is controller of i)iices 
under the more recent Control of Prices 
Order r.i-io, made under Iho Act, ho would 
have no autliority to do it either. Doubtless 
it may have been dillicult to fix maximum 
prices in respect of a number of unusual 
commodities. Init what was souglit to bo 
done outside tho schedule was to control 
prices and not to fix a maximum price. 

But thoro is a further difficulty. On and 
after 2‘jth February I'HO, there was no such 
r»or8on as the Controller of Prices. Rule 81 
issued under tho now Act had superseded 
tlio ordinanco which had boon rc(X2aled. 
Wliiit lie had validly done under tljo ordi- 
nance was still valid, but ho could not do 
anything more. What lie purported to do 
on 2nd March I9i0 was of no legal effect; for 
it could not bo ” in exorcise of any ixiwor 
conferred by or under ” an ordinance, which 
liad ceased to exist. It is true that tho ordi- 
nance would not normally have expired 
till 4th Marcli 1040, but tho Act of 2'Jth 
February whicli came into force at once, 
roixjaled it by the use of tho words “is 
horoby repealed.” It is suggested that what 
tho Controller of Prices did must bo deemed 
to have been done in tho exercise of powers 


conferred by or under tho Act of 1910 as if 
it had commenced on the ith day of soptom- 
bor 1939. But this argument appears to me 
to be unsound. It is only an action taken 
in exorcise of any power “conferred by or 
under the ordinanco” which shall be deemed 
to have been done in the exorcise of tho 
powers conferred by or under the now .Act. 
The controller s action was not taken in 
exorcise of a power unJer tlio ordinance and 


could not have been taken under it, first 
because it went beyond fixing a maximum 
price and sought to control the varying 
prices at which certain individuals might 
sell, and secondly because tho ordinance was 
no longer of any effect. If this ho tho right 
view, then tho or<ler if valid at all was 
under the .\ct. It j.s expressed to bo under 
R. 81 of the Act. Rule 81 taken together 
with His Excellency’s {lower to direct that 
tho jxiwcrs thereunder may ho discharged or 
o.Korcised hy any authority is of coursu tho 
foundation for the control of prices order, 
1910. This order no doubt contemplates tbo 
appointment of a Controller of Prices, but at 
the date of its issue there was no ono hold- 
ing this office. It is conceded that Mr. E. B. 
Arnold has not been re-appointed as Control- 
ler by any order or notification subsequent 
to tlio control of inices order which was 
notified on 7th Jiarch 19 j 0; and even if ho 
had been, nothing done by him prior to his 
appointment could bo validated without an 
express iirovision to that effect. Moreover, 
thoController of Prices (if any were appoint. 
0(1 under tho Order) could not control prices 
any mure than he could have done under 
tho old Ordinance; ho could only fix tho 
maximum price at which a commodity may 
bo sold. A further argument was brought 
forward under S.24. General Clauses .\ct 
(Burma), isos. Tliis provides, omittim’ 
immaterial words : ° 

WWe any enactment is ropealoj and re-enacted 

by a.y Act, then unless it is otherwise expressly 
provided, any nonCciition. order or rule made or 
issued under the rci^alod Act shall, so far as it is 

not incoiisistoDt with the provisions ro-euacted. con- 
tinuo in force, and bo deoincl to have l«eii made 
or issuwl under tho provisions so re-enacted unless 
ond until it la superseded by any notific.'ition, order 
or rule mado or issued uudoc tho provisions so 
ro* enacted. 


Tho contention is that the ordinanco was 
an onactmont, and tliat it was repealed and 
ro. enacted hy tlio Act of 1‘J40, and that its 
rules continued in force so far as they wero 
not inconsistent with tho new Act, and must 
bo deemed to have heon made or issued 
under the new Act. Tin’s contention does 
not got rid of tho fact that no rule could 
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continue in force under the new Act unless new Defence of Bu 
It was a rule made or issued under the re- lished on 29th Pel: 
pealed enactment. But it raises two new R. 77A of the old O 
points. The 6rst of these is whether the The applicant co 
ordinance can now be said to be a repealed contravention of # 


enactment, and the second is whether the 
old provisions which would have continued 
in force have been superseded by a notifica- 
tion order or rule made or issued under the 
provisions so re-enacted. Section 42, Govern, 
inent of Burma Act, 1935, describes an ordi- 
nance made under its provisions os being 
promulgated and not ns being enacted. A 
Governor’s Act is in s. 43 described as being 
enacted. An ordinance promulgated under 
.s. 42 “sliall have the same force and effect 
as an Act of the Legislature,” but it is not 
enacted. It only operates for a specified 
time which cannot extend over six months, 
or twelve months if the period is extended 
by subsequent ordinance. But by virtue of 
the Government of Burma (Adaptation of 
Laws Order), 1937. there is a new sub-s. ( 2 ) 
to s. 1, General Clauses Act, which says : 

As from tho Reparation of Burma and India the 
provisions of this Act relatini? to Acts shall, except 
as otherwise expressly provided, extend to all Acta, 
regulations and ordinances forming part of the 
Jaw of Burma whenever and by whatever autho- 
ritios they were passed or made, other than Acts of 
Parliament, and the flenenil Clausea Act, 1897, 
shall ccjjse to form part of the law of Burma. 

Supposing an ordinance is an enactment, 
it scorns to mo difficult to say that an ordi. 
nance which has expired is an enactment 
wliich is repealed. This particular ordinance 
was in fact repealed hy s. 18 of the Act of 
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new Defence of Burma Rules had been pub- 
lished on 29th February in supersession of 
R.77A of the old Ordinance. 

The applicant could not be charged with 
contravention of an order made on 2 Dd 
March in pursuance of the rules which 
were not published till 7th March and bo 
was not even charged with a contravention 
of the order made under the ordinance, upon 
the footing that it had been kept alive under 
s. 18 of the new Act, although it is a breach 
of such an order which forms the gravamen 
of the complaint. He was expressly charged 
under R. 81 of the new Act. He has not 
been told what are the controlled prices for 
the sale of ethyl chloride under the new 
Act ; nobody has ever fixed them. He has 
not even been told what was the maximum 
price under the old Ordinance, and nobody 
has over fixed that either. He has only been 
told that he ought to have charged Re. 1-8.0 
for a tube” of it whatever that may moan. 
The cliarge does not specify the amount of 
the stuff for which it is alleged he must not 
charge more than Ro. 1-8-0; it does not 
suggest that the order has been contravened 
by him because Rs. 2 is more than two annas 
in tlie rupee in excess of the net price charg- 
ed by him on Ist September 1989 for the 
same quantity. 

Summarizing the situation, the Price 
Control Order issued on 2nd March 1940, did 
not fix a maximum price for the sale of 
ethyl chloride ; so far as that commodity 
is concerned, it would have been an invalid 
order under the Ordinance even if the Ordi- 


1010 ; does the fact th.at it was repealed keep 
its provisions in forco when if it had not 
boon repealed but liad expired they would 
no longer have been in force? I tliink it 
may bo so, but I feel considerable hesitation 
about it. But then the second part of the 
argument must be tliat the old provisions of 
the Ordinance have not been supersedefl by 
any notification, order or rule made under 
the now Act. It is for tins reason, it is con- 
tended, that tliey are kept alive. Rule 81 of 
the rules under the now Act appears to me 
to supersede the old U. 77A of the Ordi- 
nance. Unless and until Flis Excellency 
the Governor has by some now order under 
S .2 ( 4 ) of the Act directed that his powers 
(which are under R.81 (2) (b) to control pri- 
ces and not merely to fix a maximum price) 
are to be exercised and discharged by some 
other authority, R.81 puts an end to the 
^tivities of the former controller of prices, 
ere was therefore nothing which could be 
one by Mr. Arnold on 2nd March after the 


nance had remained in operation. Secondly, 
the order was made after the Ordinance hod 
been repealed, and was bad upon that ground 
also, not only as regards ethyl chloride, but 
as regards the maximum prices fixed for 
other commodities. On 2nd March 1940 there 
was no such person os the Controller of 
Prices under the Ordinance. Ho was functus 
officio. Thirdly, tlie applicant has been 
charged not under the Ordinance at all, but 
under the Act. He is said to have been 
charged with a contravention of R. 81, but 
it is now sought to say that he was guilty 
of an offence under the Control of Prices 
Order, 1910 and although this was not ex- 
pressly mentioned, I sOppose, under para. 6. 
So as to found a charge under this head it 
must at least be shown that there was a Cfen- 
trollorof Prices under the Control of Prices 
Order (not under the Ordinance) on 2Dd 
March 1940 and that ho fixed a maxiinum 
price for othyl chloride under that order. 
But that order had not been issued on 2nd 
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March 1940 : it was not issued till 7th March. 
Fourthly, no complaint has been made to a 
Magistrate of any facts which constitute an 
offence under s. 190 (l) (a), Criminal P. C. 
It is not, prima facie, an offence to sell a 
tube of ethyl chloride for the sum of Rs. ‘2 
instead of Re. 1-S.O. It is added that ho 
‘refused to give a voucher’, but there is an 
omission to say when, or to whom. Fifthly, 
the provisions of R. 130 made under the Act 
of 19J0 api)ear to have been entirely ignored. 
And after listening to prolonged argument 
on both sides I have been (luite unable to 
elicit any facts which are alleged to consti- 
tute a contravention of R, 81 of the Defence 
of Burma Rules. 

The proceedings have been very slipshod. 
This is apparent fronj the roferenco to the 
uon-oxistont R. 81 (h) (•»), to the allusion to 
"a tube" of ethyl chloride without specify- 
ing the amount sold, to tlie failure to stato 
how the supposed maximum price of Ro. 1-8.0 
W1U3 arrived at, and to the complete ahseuco 
of any information sliowing when or to whom 
the accused refused to give a vouchor. Wlien 
a jKjrson is charged with a criminal olTonco 
ho must ho told with particularity not only 
the act ho is alleged to have committed 
which is said to constitute it but also what 
is the law which ho is said to have infriug- 
ed. We appear to have no {wwor to award 
costs to tlio applicant. Wo much regret this, 
for ho Diiglit have been loss out of i>ocket if 
lie had submitted to a lino which would pro- 
bably liuvo boon a relatively small one, 
rather than take up the case in revision on 
behalf of the puldic. In saying this I do not 
omit to notice tliat in the tirst information 
report it is stated that the applicant said 
ho know ho was charging more than the 
permitted price. But, whatever he may have 
thouglit, no maximum price had been fixed 
by a comixjtont authority for this commo- 
dity. \\ 0 also think that although in such 
a case the police have authority to effect an 
arrest without a warrant it was a most un- 
fortunate course to arrest him in a case of 
this kind. Since writing this judgment I 
have Irad sent to mo in chambers what pur- 
ports .to bo a true copy of a letter from tho 
Secretary of tho Department of Commerco 
and Industry to tho Accountant-General, dat- 
od i Jth November 1039 conveying the sanction 
of liis Kxcellency tho Governor to tho tern- 
porary apiwintrnont of Mr. P. B. Arnold as 
Controller of Prices with effect from 4th 
October 1930. But tho hearing of this appli. 
cation has been completed. I must pay no 
attention to this letter. In any event it is 
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plain that its earlier production could not 
have affected the result. These proceedings 
must bo quashed. 

D.s./r.k. Proceedings quashed. - 
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SflARPE J. 

U Lun — Plaintift' 

V. 

U Chit Ulaing and another — 

Defendants. 

Civil Regular No. 103 of lOiO, Decided 
on 23rd August 1040. 

•• (a) Govirnmenl iif Burma .ict (lOJH), S. 27 
(3) — Sixahcr hm Jio ixnc. r lo (Uclarc u'li<;lhcr 
seal has become vacant or iioL 

Odo must look at tho p.irticu].ir statuto which 
hrioi^s into being ibo Loqisluturo whose powers and 
privileges are under cootidcruliou. In order, there- 
fore, to appreciate tho position of tho sp.aker in 
Burma and to ascertain his [>^>wcr.^ aud privileged, 
it is necessary to turn to the Governnictit of Burma 
Act. The speaker iu Burma has no powers to 
declare whether a seat has become vacant or not. 

[B11C2; V 12 G 2] 

• (b) Onrernment of Burma Ael (J93o}^ 37 

(1) and 3:} (3) — Speaker in declannj (hat c<rta}n 
member*$ seat teas vacant is not proUxted either 
hy S. 27 (J) or by S. 33 (3). 

Section 27 (1) ia dosigood to prevent members 
being sued foe slander or prosecuted fur defama. 
tion, and perhaps also, from being prosecuted 
for sedition, in respect of a speech made in tho 
House. Tho speaker’s declaration that certain 
member’s scat was vacant, although the declara- 
tion was made by words spoken iu tho chamber 
docs not come within the purview of tho 8Ub>sec- 
tion. In making such declaration tho speaker is 
doing more than merWy giving a ruling ou a point 
of order. IIo is therefore not protected either by 
8. 27 (!) or by S. 32 (2). [P 13 C 1, 2] 

(c) Government of Burma Act (J03 j), S. 41 — 
Ordinance under S, 42 proruiin^ (hat ordinance 
U'ould cease to operate at expiration of six weeks 
from re-assembly of Leyislalurc^lle-assembly of 

Legislature at J 2 a, m. on J3(k February 

Ordinaiice ceases to oi>erate at mul night on 33th I 
39th March, 

Au ordinance uodor S. 41 provided that tboordi- 
nauco would cease to oi>or:ito at tho expiration of 
six weeks from tho re-assembly of tho Legislature if 
thero ho no resolution disapproving it passed by the 
Ilousoof Representatives. The Legislature rc-assem- 
bled at 11 a« m. on 15th Fobruarj' : 

Jleld that tho ordinance ceased to operate at 
midnight on 28tb/2dth March as tho law takes no 
notice of tho fractions of a day : Case law referred. 

[P 14 C 1) 

(d) Ooiernmeni of Burma Act (2033), S. 35 
(2) (a) — Member api>oinicd second Lieutenant 
in Army holds office of projit even if he has 
received no remuneration and his appointment is 
subject to Jlis Majesty's approval, 

A person who ia appointed a Second Lieutenant 
in tho Army iu Burma Reserve of Oflicors holds an 
office of profit under tho Crown in Burma oven if 
ho baa in fact received no remuneration or has not 
joinod any particular unit of tho Army in Burma 
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or liis appointment is subject to His Majesty’s 
approval. [P 14 0 2; P 16 C 2] 

(f) Govcrnvtcnt of Burtna Act (1935), S. 6 (3) 

— Correct reading of S. 6 (3). stated. 

The correct reading of S. 5 (3) is that if any 
question arises whether any matter (a) is a matter 
as respects which the Governor is by or under the 
Act required to act in his discretion or to exercise 
his individual judgment, or (b) is not a matter as 
respects which the Governor is by or under thcAct 
required to act in his discretion or to exercise his 
individual judgment then the decision of the 
(fovernor in his discretion is final. [P 19 0 1] 

(f) Government of Burma Act (1935), S. 5 (3) 

• — S, 5 (3) nppfics only as between Oovernor and 
Ministers regarding administrative matters. 

Section 5 (3) only applies as between the Governor 
and the Ministers in regard to administrative 
matters. S. 5 (3) has nothing whatever to do with 
the Governor's legislative powers which are specie 
fied inasub-part (“LcgisJativepowersofCJovernor**) 
of Part 4 (“JLcgislativc'*) of the Government of 
liurma Act. (P 19 C 2) 

(g) Government of Burma Aet (1935), S, 42 

— High Court has power to enquire whether ordi- 
nance promulgated under S. 42 is or %s not within 
potoers of Governor — Ordinance prov\d\ng that 
members of House of Bepresentatwes should not 
he disqunhfied for being memhers of House if 
they held commission %n H%s Majesty's forces is 
bcffond legislative powers of Governor. 

High Court is not precluded from enquiring 
whether an ordinance promulgated by the Governor 
uiuh r S. 42 is or is not within his powers. Sub- 
section (4) of S. 42 makes it clear that theCourt can 
go into the question whether any provision of an 
ordinance promulgated under 8. 42 is or is not void, 
on the ground that such provision, if it had been 
enacted in an Act of the Legislature would not have 
been valid. An ordinance providing that membersof 
the House of the Representatives should not ))edis- 
qualified for being members of the House if they 
lield commissions in His Majesty’s forces is not a 
matter of defence, but is concerned with something 
which is a matter entirely for the Ministers. 
Accordingly the Governor has no power topromul* 
gate such ordinance when the Legislature is then 
in session. [P 18 0 2; P 19 C 1, 2] 

(h) Government of Burma Act (2935). S. 42— 
Ordinance is promulgated on date when it is 
published in Gazette, 

Promulgation of an ordinance without doubt 
connotes the fact of making the public aware of 
the existence of the new law. Promulgation of a 
new law takes place through the medium of the 
Official Garistte. It is wrong for the notifications 
which appear in the Burma Gazette when .an ordi- 
nance is first published therein to say, as they do: 
'‘The Governor has promulgated the following 
ordinance”; they should say ‘ ’The Governor hereby 
promulgates the following ordinance.” An ordi- 
nance therefore is promulgated on the date on 
which it is published in the Gazette. [P 20 C 1, 2] 

(i) Government of Burma Act (1935), S$. 25 
(1) (a) and 42 — Ordinance providing that member 
whose seat has bccoyne vacant under Government 
of Burma Act sfuill nevertheless be restored to his 

former seat is beyond powers of Oovernor and 
is void. ^ 

ft can be assigned to 

(1) (a) Is that if an office of profit is not to 
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disqualify its holder it must have been so declared 
before the time comes when the seat would, but for 
such a declaration by the Burma Legislature, have 
become vacant. An ordinance the effect of which 
IS to provide that a member whose seat has become 
vacant under the Government of Burma Act shall 
nevertheless be restored to bis former seat, which 
IS then vacant is beyond the powers of the Governor 
and IS void. [P 20 0 2; P 21 0 1] 

E Hay, JJ E Mauttg and U Maung Maung — 

V r,- ^ T, « for Plaintiff. 

Kyaio T>m and P. K. Basu — 

for Defendants Nos. 1 and 2, respectively. 

Judgment. — In this and the other case 
which was heard at thesame time extremely 
important questions of law arise and for 
that reason very full arguments were ad- 
dressed to me by the learned advocates for 
the respective parties and I am very much 
obliged to them for their assistance. Among 
tlie matters into which I have had to enquire 
are the extent of the powers of the Speaker 
of the House of Representatives in Burma 
and whether, and to what extent, he is 
subject to t he jurisdiction of this Court, and 
the extent of the legislative powers both of 
the Governor (by way of Ordinances) and of 
the Burma Legislature. With such im- 
portant questions falling for my decision, it 
is a matter of regret to mo that I have had 
since the hearing was concluded but a few 
days for the preparation of this judgment, 
and even on almost all those days I have 
been fully occupied disposing of important 
cases under the Tenancy Act and the 
Tenancy Ordinance. To-day is Friday, and 
on Monday not only does the long vacation 
of this Court commence hut the Legislature 
reassembles. Therefore it was most desir- 
able that I should deliver these two judg- 
ments to-day. With a little more time at 
my disposal I would have been able to 
condense considerably what I am about to 
say. No evidence has been called before me 
by any party, as the facts are not in dispute. 
They are either admitted or ascertainable 
from agreed documents. I will set out the 
facts at once. I shall do so somewhat fully, 
as there is no oral evidence on the record. 

On 18th September 1{>30, at a time when tho 
Legislature was not in session the Gbvornor 
of Burma promulgated, under S. 41, Govern- 
ment of Burma Aet, an Ordinance called 
the Burma Legislature (Removal of Dis- 
qualifications) Ordinance, 1939 (to which I 
shall hereafter refer as “the first Ordi- 
nance"), 8. 2 of which provided thataperson 
should not be disqualified nor should he 
deemed ever *to have been disqualified 
for being chosen as, and for 
member of either • Chamber of the Legia* 
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laturo by reason only that as a member of 
any of His Majesty’s i^orces he was holding 
or hod held any office of profit under the 
Crown. At the time of the promulgation of 
this, the first Ordinance, the plaintiff, U 
Lun, was the member of the House of 
Representatives of the Burma Legislature 
for the constituency of Insein Nortli, having 
been chosen, at the General Election in 
November 1930, in accordance with the 
provisions in that behalf contained in 
Schedule 3 to the Government of Burma 
Act, 1035. Neither then nor subsequently 
was ho subject to any disqualification I'-mder- 
ing his seat in tlie House of Representatives 
vacant, save that he was, in ^larch last, 
apiwintetl a Second Lieutenant in the Army 
in Burma Reserve of Ofiicers, as 1 shall 
presently mention, if indeed that was a 
dis<iualification. Wliether or not the hold- 
ing of sucli uppointmout did dis(iualify tlio 
pUintitf is one of the important (luestions 
which fall to 1)6 decided in the present case. 

By Bub-s. IJ) III) of S. 41, Government of 
Burma .\ct, the first Ordinance ceased to 
operate at the expiration of six weeks from 
the first reassomhly of the Ijogislature after 
its promulgation, or, if a resolution disap- 
proving it was passed hy tlio House of 
Representatives and agreed to l>y the Senate, 
then uiwii the resolution being agreed to l)y 
the Senate. Tlie lirst reassembly of the 
Legislature after the promulgation of tlie first 
Ordinance was at ll a. m. on 15tli February 
1910, tlu: first Ordinance was duly laid 
before the Legislature, l)ut no resolution dis- 
approving it was passed l)y tlie House of Re- 
presentatives. In the BurmaGa/.otto for 10 th 
March 1940* it was notified, under date I3th 
March, that the plaintiff together with his fel- 
low member of the House of Representatives, 
U Ba ^Lauug, tlio plaintiff in tlie other case, 
and togotlior with some nineteen other per- 
sons, wore subject to His Majesty’s approval, 
appointed to bo Second Lieutenants in the 
Army in Burma Reserve of Officers, with 
effect, in the case of the plaintiff and U Ba 
Maungfroin llth March. Neither the plaintiff, 
U Lun, nor his fellow Member U Ba Maung, 
i has over proceeded to join any unit of the 

Army in Burma, for training or otherwise, 
nor has either of them drawn any pay or 
allowances. All the other 19 persons whoso 
appointments as Second Lieutenants wore 
notified in the Burma Gazette of 13th April 
joined a unit at Maymyo or elsewhere, and 
it is agreed tliat the reason for U Lun and 

a. liurma Ousott«, Part 1, p. 3Il;DGfduc« Depart- 
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U Ba Maung not doing so was that they 
might be left free to discharge their duties 
and responsibilities as members of the 
House of Representatives, and in fact they 
continued to do so. At about 12 noon on 
29th March, during the course of the sitting 
of the House of Representatives, defendant 
2 who was the Karen member for Thatoa 
West and also the Deputy Speaker of the 
House, rose in liis place in the Chamber 
and addressed dofendenb 1, who was and is 
the Sjieaker of the House of Reprasenta- 
tives, in the following terms : 

Mr. Speaker, may I dr.iw your attenUon that 
the Buriiiu Legislature (Kumoval of DisqualiOca- 
tioDs) Ordiaance, 1939, ceased to operate oa 2Stb 
March 1940, and now we have two olUcers of the 
Army iu Burma Reserve of Oihccrs sitting in tbLs 
House. If you refer to S. 25,' « ivcmmentof Burma 
Act, Sir, a person shall be dis'iualiOed for being 
chosen as, and for l^eing, a metnbor of cither 
Chamlier, if ho holds any office of pr-ifit under tho 
Crown in Burma. I understand that these two 
officers will be called for training for whi.h they 
will be remunerated very soon as they have been 
appointed Secoud Lieutenants. 

The Speaker enquired who tho two mem- 
bers wore, and defendant 2 gave the natnes 
of tho plaintiff and of U Ba Maung, tho 
member for Myitkyina, and added : 

"Sir, if they are dis)ualified under S. 25, aro 
they under S. 24 (a) entitled to sit in this House 
and vote .’ I atn just drawing your attention to 
this matter." 

The Speaker thereupon said that he 
thought that the question raised was a 
constitutional one and a very serious ono 
too and suggested that the matter he con- 
sidored after four o'clock. The Premier 
agreed, and added that he thought “the 
Advocate. General also should ho present.’’ 
The Speaker observed that, if a member is 
disqualified under S. 25. then under S. 2f>, 
he is liable to a fine of Rs. 500 in respect 
of each day he sits or votes, and ho (tho 
Speaker) added : 

Therefore, I say it is very essential that this 
question should he decided promptly and we shall 
take it up after four o'clock to day.. 

Both the plaintiff and tho otlier member 
named were present in tho Cliambor whoa 
defendant 2 so raised this point. When 
four o’clock came the Speaker addressed the 
Chaiiiber in this way : 

Now wo come to tho point raised by U Hla Pa 
this morning whereupon the Prouaior said : 

"Sir, 1 have already supplied you with n copy of 
the Urdinariee about which you may kindly inform 
tho mombers." 

to which tlie Speaker rejoined : 

1 will road the Ordinance by His Excellency 
tho Governor that has just been dclivorod to mo. 
It roads thus : 
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and he read out a type.written document 
headed the Burma Legislature (Removal 
of Bisqualihcations) Ordinance (Ordinance 
Ko. 5of 1910). This ordinance (to which I shall 
horeattor refer as “the second ordinance,") 
was expressed to be made under s. 42, Gov. 
ernmont of Burma Act. The terms of s.2 
of the second Ordinance were identical with 
those of s.2 of the first ordinance. Havin'* 
read out the document, the Speaker returned 
It to tlie Premier and then asked defen. 
dant 2 what he had got to say, whereupon 
tlie latter addressed him as follows :• 

Sir. this Ordinance has just been promulgated, 
but when I drew your attention this morning there 
was no Ordinance in existence. The Ordinance 
first promulgated under 8. 41. Government of 
^urpia Act. ceased to operate on 28th March. That 
IS why I raised this point, Sir. 

The Speaker then said : 

What has the Government got to say? 
to which tho Premier replied : 

The Ordinance is quite clc.ar. Sir. It operates 
With o/Icct from 28th March. Wo cannot golxsyond 
the action which has been taken by His Excel- 
Jency. Wo aro precluded from doing so and it is 
outsido our jurisdiction. 

The Speaker then addressed the house at 

considerable length upon tho m.atter and 

there])y initiated a discussion in which 

about a dozen members (including three or 

four Ministers) participated, several of them 

at oven greater length tlian the Speaker. 

until, apparently by chance, there appeared 

the Advocate-General wlio suggested that 

lie would like a little time to consider the 

matter. This was on a Friday afternoon 

and the Advocate-General asked if he could 

have time till Mond.ay, the 1st April. In the 

end this was agreed to. 

only otlior matters in connexion with 

this long discussion in tho Chamber that 

afternoon (the 2'Jth March) which it is mate- 

rial to mention hero are those ; At one stage 

of the discussion defendant 2 intoriiosed and 

Mlled ^ attention to a certain passage in 

Bj^ne 3 Law Dictionary under the heading 

office of profit under tho Crown." His 

interjection only occupies two or three linos 

in tho oflicial report and except for that one 

interjection on 20th March defendant 2 took 

no part whatsoever in the discussion either 

that day or on 1st April. The other mate- 

nal matter to be mentioned in connexion 

with 29th March is that almost at the end 

of that day tho plaintiff, U Lun, said this; 

T *1,“ charged as having been disqualiflod, 

A ttnnic, I need give an explanation in this House, 

^^hich the Speaker replied : 

Cint hagnotyebcomeforyourstatemenfc. 

uniy when yon ore leaving this House you can 
maxo a statement, because twcording to the role a 
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Minister who resigns will bo permitted to make » 
statement only when he tenders his reaignatiom 

That attempt to intervene in his own de. 

plaintiff took any part in the discussion in 
the Chamber on this matter, except for a 
parting shot, as I may caU it, which he 
made at the very close of the sitting on the 
29tb, when he remarked; "One thousand 
five hundred rupees to buy a vote." The 
plaintiff never again attempted to speak in 
1119 own defenca. 

March the second Ordinance was 
published m a Burma Gazette, Extraordi. 
nary, of that date. When the matter was 

on ist April the 
proceedings were opened by a lengthy and 
no doubt carefully prepared speech, or, 
rather, legal address by the Advocato-Gene- 
ral. When he had concluded, a number of 
other members spoke on this question, again 
about a dozen of them, and one of the Coun. 
sollors to the Governor also spoke. Several 
of tlie members spoke at great length, and 
some of those (including at least one Minis, 
tor) who spoke on 1st April had already 
spoken on 29th March, while one member 
who had spoken in English on the first day 
spoke in Burmese on tlie second. The dis- 
cussion in tho Chamber was again a pro- 
longed one. 

It is to be noted that at no time what- 
ever when the question of the plaintiff’s 
position as a member was under considera- 
tion — that is to say, at no time either on 
29th March, 1st April, or 2nd April — was any 
motion or resolution ever before the House. 

It was not for or against any resolution 
that all those members were sjieaking, and 
it is said by the learned advocate on behalf 
of tho Speaker that all that was happening 
for these two days of lengthy discussion was 
tho putting by defendant 2 of a point of 
order; and that the subsequent ruling given 
by the Speaker was upon that point of 
order. It is not unimportant, perhaps, to 
say this about tho various speeches which 
wore made on 29th March and 1st April; 
there was certainly no agreement amongst 
the various members as to whether it was 
the Speaker or the House who was to be 
urged to accept this or that particular 
view of the law which was being presented 
by tho respective members. It is, 1 think, 
fair to say that although tho various mem- 
hers who epoke knew quite well what they 
were talking about, yet few of them had 
any clear idea as to whether it was the 
Speaker or the House who was to do some- 
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thing about the matter. Even the Speaker 
himself, if one reads the observations which 
he interposed from time to time during the 
two days' discussion, thought that the mat- 
ter was one for the House to decide {see, for 
example, his remarks at the Iwttom of page 
153G, and especially his remarks at tlie bot- 
tom of p. 15C4 of vol. VII of the Ollicial 
Report of the Proceedings of tlie House), yet 
in the end ho decided it himself. When the 
many speeches ha<l come to a close upon 1 st 
April the Speaker said that, as this was an 
important matter, lie would like to consider 
it very carefully that evening ami would 
give his ruling the following morning. 

An interesting thing happoiiotl on 1 st 
April, after the Speaker h.ul Mid that he 
would postpone his decision. J''irst of all the 
House considered tliree or four Jiills which 
have nothing to do with this case, utul tlien 
tliore came liofore tlio House the J3urma 
Ijogidlaturo (Itomoval of Disi[ualification8) 
ihll. I'Jio, as passed by the Senate. 'The 
Minister for Judicial AlTairs moved that 
tluit ihU be taken into consiileration. Tliis 
was the Ihll which was destined to receive 
the Governor’s assent four days later and to 
liocoiuo thereby the iiurina Legislature (Re- 
moval of His^iualifications) Act— Purina Act 
12 of 1040. Section iof that Act is in jirocisoly 
the Mmo terms as tlio two sections ‘2 of the 
two Ordinances which I have already men- 
toinod. The Jlurma Legislature (Removal of 
Disqualifications) Bill, imo (as passed by the 
Senate) was duly passed by the House of 
Representatives on 1 st .\pril, but not until 
after a lengthy debate in which tliero took 
part botli tlio plaintilT, U Lun, himself and 
also, and, I think, at greater longtli than 
any other mombor. the Speaker, who ad- 
dressed the Chamber not only in English 
for some time but also at length in Burmese, 
until Mr. Robertson, the representative of 
the Burma Chamber of Commerce, felt con- 
strained to intervene in what ho called the 
ratlior embarrassing and diflicult position” 
in which ho found himself, with tlie object, 
not only of interrupting what had undoubt- 

^ly become a speech and a lengthy one 

by the Speaker, but also of calling the 
Speaker’s attention to tlio fact that by ad- 
dressing the House in Burmese lie (the 
Speaker) — as the Speaker himself was after, 
wards the first to admit— was not following 
the rules of the House which it was for him 
to enforce. Before, however, the House of 
Ropresontativos passed the Burma Legisla. 
ture (Removal of Disqualifications) Bill, 1940 
(as passed by the Senate) on 1st April, a 
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division was taken and amongst those who 
then voted wore the plaintiff, U Lun, and 
also U Ba Maung, the two persons wlioso 
position as members was then under con- 
sideration by the Speaker. By their own 
votes they supported the attenifit to main, 
tain their own positions as members, and 
that at a time when tlie Speaker h:id tbeir 
position as members under consideration. 

Tlie following morning, namely, •2nd April, 
the Speaker jirooeeded to give what he 
called his ruling on tlicj matter that was 
discussed yestord.iy.” Ho commenced by 
refori'ing to the matter as a paint of order. 
He dealt at moderate lengtii with the legal 
points raised, anti towards tlio end of his 
ruling he said this : 

In these eircunist mces 1 bold tb.it the seats of 
U Luu and U B.i .Miiuiig have Ucomo vacant by 
tueir own actions. 

Under a. 2G, Government of Hunn i Act, they 
have bocomo liable to pay u pen iky of K>. 500 per 
day of their sitting in this House frorn'Jaih .March 
ami I re<iuost tbo Government to take necaas-iry 
action for such recovery from the said gentlemen. 

It has boen contondeil by tho Goverurnont that 
the Speaker should not act as a Court under S. 27 
(3) and in my view tho chair c.iu give a ruling on 
u point of order raised in tho House underU. 4 G{ 2 l 
Without fear or favour. 

This is tho ruling" of which the plain, 
till now complains. It is agreed by all par- 
ties tliat the plaintiff and also his fellow 
moiiil>er U Ba Maung wore both present in 
the Chamber as well in the afternoon as in 
the morning of 29th March, and again on 
both ist and 2nd April, although from a 
passage in tlie Speaker’s address on 29th 
March it appears Uiat they wore absent for 
a part of tho afternoon ou that day. On 
&th April the Governor gave Jiis assent to 
tho Burma Legislature (Removal of Dis- 
qualifications) Bill. 1940. to which I have 

Burma Gazette 
(Extraordinary) of Cth April the fact of tho 
Governor’s assent to tliat bill was published 
for general information, and it was also 
therein notified that tho Governor hod 
withdrawn the second Ordinauce, as ho had 
power to do under s.4-2(3) (bl. Government 
of Burma Act. No proceedings have been 
taken against the pbtintiff under s. 20 of the 
Act. On 24th of April tho present suit was 
□led. By liis plaint the plaintiff asks, first, 
as against both the defendants’ for a docla- 
ration that ho is (that is to say, that ho was, 
at tho time of tlie institution of tho suit) a 
member of the House of Representatives 
and that his seat in the said House hud not 
become vacant, and he also seeks, as against 
the Speaker only, both a declaration that 



matters disposed of by him in his “ruling 
of 2 nd April 1940 and that the Speaker’s 
declarations and findings are of no force or 
validity, and also an injunction restraining 
the Speaker from taking any steps pursuant 
to his declaration that the seat of the plain, 
tiff had become vacant and from in any way 
interfering with the exercise by the plaintiff 
of his rights, duties or privileges as a mem. 
her of the House of Representatives. The 
contentions of the plaintiff, on the one hand 
and of the Speaker, on the other, can be 
stated quite shortly. I will deal later with 
the case in regard to defendant 2 . The 
plaintiff says that he is, and at all material 
times has been, a member of tlie House of 
Representatives, that his seat lias never 
become vacant; and, furtlier, tliat in any 
event, whether his seat did become vacant 
or not, the Speaker had no power to deci<l0 
whether it was vacant or not, and it was 
not for him (the Speaker) to declare it 
vacant. To this the Speaker replies, in the 
first place, 

that ho is not subject to the jurisdiction of this 
Hon’ble Court or any other Court in respectof acts 
(lone by liiin in exercise of the powers vested in 
him as the Spciikcr of the House of Representa- 
tives under the law. 

Tliat is para, ll (sic) of his written state- 
ment. I'his jilea must, 1 think, bo road in 
connexion both with w’liat ho states in 
para 2 of liis written statement, niMiiely, 
that ho, 

apart from performing his duty as the Speaker of 
the House of Represontativos to regulate the pro- 
coduro or the conduct of busiuesA or maintaining 
order in the Legislature by enforcing the rule that 
only a member .shall sit and vote in the House, 
has neither denied nor is interested in denying the 
plaintifl's status 

and also with what ho states in para. 10 (sic) 
which is 

^at he by virtue of his oflice as the Speaker of the 
House of Representatives properly constituted 
under the law is the sole autborityto give a ruling 
on the point raised ‘by his co-defendanf and his 
ruling is final and conclusive and cannot in any 
way be questioned in any Court of law. 

Finally ho says— in para. 12 that 

in any event the plaintiff was not, at the 
time the ruling was given, a member of the 
House of Rtipresontativos, as no Act of tho 
Legislature or Ordinance could legally make 
bim a member once ho had ceased to be one. 
Incidentally the Speaker admits, by para. 1 
of his written statement, that the plaintiff 
was a member at the date of tho plaint. 
This is obviously an error in drafting, and 
the case has been fought on the basis that 

© two defendants had denied and not ad- 
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roitted such allegation. The words of para, ii 
(sic) of his written statement are expressly 
designed to afford the Speaker the immunity- 
given him by s. 82 (2), Government of Burma 
Act. It is clear that, if all that the Speaker 
did on 1 st April was to exercise the powers 
vested in him for regulating procedure and 
the conduct of business and for maintaining 
order, then he is not subject to the juris- 
diction of this Court in respect of the matter 
now complained of by the plaintiff. Tho 
first question really is, on this part of the 
case whether the Speaker was not doing 
more than merely giving a ruling on a point 
of order. In my judgment he was doing 
more and great deal more. It must be 
l>orno in mind that for two days ho had 
been hearing arguments on the one side and 
on the other and tho Advocate-General had 
given a carefully prepared addi'ess on the 
legal position. Reported decisions of various 
Indian High Courts had been cited to him, 
and; when all this had been done and after 
taking time to consider his decision, ho 
delivered from the Speaker's chair a speech 
which was quite tho equivalent of a judg- 
ment of a Court of law. I do not say that 
this speech of the Speaker (to borrow the 
word.s of Stephen J., in (1884) 12 Q B D 271^ 
at ]). 28.5, when referring to the resolution 
of the House of Cominous which gave rise 
to that case) is the judgment of a Court but 
it bus rnucli in common with such a judg- 
ment. Tho Speaker had concluded his speech 
in these terms : 

In tbeso circumstances I hold that the seats of 
U Luu and U Ba Maung have become vacant by 
tbcir own actions. 

I think that it would not be wrong to say 
that the Speaker sought to attract to him- 
self something very little, if at all, remov<^ 
from the status of a Court; and that is 
something directly opposed to the clear terms 
of S.27 (3), Government of Burma Act. The 
fact that tho Speaker concluded his spooob 
by expressly stating that ho was not acting 
as a Court but was only giving a ruling on 
a point of order does not to my mind in 
any way alter the true effect of tho facts, 
which to my mind clearly show that, whether 
or not tho Speaker was acting as a Court in 
this matter, ho was certainly doing some- 
thing more than merely regulating proce- 
dure or maintaining order. After all, in the 
extract from his written statement which 
I have just read, tho Speaker is now dofi- 
nitely claiming to be the sole authority for 

1 . (1884) 13 Q B D 271 : 63 L J Q B 209 : 63 L T 
620 : 82 W R 663, Bradlaugh v. Qoawtt. 
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the latter had no power to determine the 
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deciding the question raised by defendant 2, 
which was whether the plaintiff s seat was 
vacant or not. I think it quite impossible to 
accept the contention put forward on behalf 
of the Speaker, that ho was merely flealing 
with a point of order. He was in my judg- 
ment claiming to have the right to <leclaro 
whether any particular seat was vacant or 
not. I will now consi<ler what tlio ixjwers 
of the Speaker of the House of Representa- 
tives are and whether the right to declare 
when a seat in the House has or has not 
become vacant is one of them or not. 

More than once during the course of his 
address to me Mr. Kyaw Din, on Ijehalf of tlie 
Speaker, emphasise*! the fact that of course 
ho was not contending in this case that the 
Si>oaker of the House of Representatives 
hero in Burma has powei'S which are eiiual 
to 'those of the Speaker of the House of 
Commons in England. But it api>ears to me 
that in this particular matter the Speaker 
is claiming a great deal more than tlie 
Speaker of the House of Comtnoua in 
England now claims, and something, indeed, 
to wliicli no claim has l)Oon made hy Mr. 
SiKiakcr in 1-higland for at any rate 
hundreds of years. It is important to dis- 
tingui.sh between the Speaker of the House 
of Commons in Englaml and the House of 
CommonH itself. One of the privileges of the 
House of Commons in I'^ngland is tlie right 
to ])rovido for tlie proi>er constitution of the 
Ixjdy of wliich it consists, hy the issue of 
writs wluui vacancies occur during the exis- 
tence of a Parliament. It is to l)e noted 
however that what I have just mentioned is 
the privilege of the House of Commons and 
not that of the Speaker. When a vacancy 
occurs in the House of Commons frojn any 
cause which legally vacates a seat, a warrant 
is issued by the Speaker, but it is only 
issued l)y him in pursuance of an order of 
the House. In order to get over the difli- 
culty which otherwise would have arisen 
when a vacancy occurred during a recess, 
when tlie immediate authority of the House 
of Commons wouhl not have been available, 
it was necessary to pass the Recess Elections 
Act, I7ft4. Without the statutory iKJwer given 
to him l)y that Act even the Speaker of the 
House of Commons in England had no 
power to issue a writ for the purpose of 
filling a vacancy. In the present case there 
was never any order of the House of Ropre- 
sentatives. As I have 'alre:u3y stated, no 
resolution or motion was at any time before 
the House. The Speaker does not suggest 
for one moment that he has taken the sense 


of the House on the matter at all. He listened 
to the arguments on the one side and on the 
other, as a Judge might do. In the end lie 
delivered his decision, or whatever you like 
to call it. It was liis own, jiorsonal decision 
at wliich lie, after due reflection, thouglit 
fit to arrive. It is in no sense the decision 
of the House of Representatives; it is solely 
tlie decision of tlie Speaker. Let mo at tliis 
point read one short, p.issage from the judg- 
ment of the Privy Council (delivered by Sir 
.Tames Colville) in (I'lio) 4 .Moo l' C (N S) iOK" 
at I). ‘ilK. which, it .seems to mo, should be 
borne in mind in the j. resent connexion : 

The privileges of the of Coimiions 

belong to it by virtue of the hr il 
]’tirliauniiti, w'hicb is ;i liw [-aouliar to aud 
inherent in the two Houses of I'-irliiment of the 
United Kingdom. Jt c;tnii"t theref ^ro inferred 
from the possessiun of cert ain p jwcts by the House 
of Coiiimons, by virtue of that ancient and 

prescription, that the like power.* belong to le.^is. 
lativo assemblies of coinpantiwly roccut creation 
ill the dependencies of the Crown. 

In other words, one must look at llio 
particular statute wliicli brings into being 
the Legislature wlioso [towers and privileges 
are under consideration : see also (H'.ioi Jb 
r. I) •i.'iT ‘ per Pollock B at p. •'j.O',) and (I'.uis) a c; 
Ti'.l'.* [ter Lord Ilobliouso at bottom of p. 77.7. 
In order therefore to ap|>reciato the position 
of the Speaker in Burma and to ascertain 
his [towers and privileges, it is neces&u y 
to turn to the Government of Burma Act.| 
The Spejiker liere is entirely the creature of 
that Statute; he is brouglit into being by 
S .21 of that Act. A ro.ading of that and the 
no.xt succeeding section of the .Act shows to 
my mind that the Speaker is what in ordi- 
nary [tarlanco would bocalleda“Chairman.” 
S.2'.)of the Act jtrovides for the making of 
rules, both by the House of Reiiresentatives 
and also by tlie Governor, for regulating, 
subject to tlia provisions of the Atd. tlio 
jiroceduro and the conduct of its business by 
the House of Representatives, and the 
S|)eakor is the particular individual charged 
with supervising the due conduct of the pro- 
ceedings of the House of Reiiresentatives, 
for maintaining order therein, and for con- 
ducting and seeing that the business of the 
House is conducted in accordance with those 
rules. Ho is also, by Clia[i. 10 of the Rules 
of Procedure, made the medium of com- 
munication from the House to the Governor 

2. ’(Ici'GGr L U~lT‘ c”3i0 V'4 [H s» 203 : 

36 L J P C 39 : 15 W R 3GG, Doylo v. Falconer. 

3. (1890) 24 Q B D 557 : 62 L T 7G8 : 38 W li 507, 
Attoriioy*neneral v. Theobald. 

4 . (lb<J8) 1898 A C 769 : 67 L J P 144 : 79 L T 
42 : 14 T J.^ U 488, Hardiug v. Commi^ioaers ul 
StAmps for QaooasUiiJ. 
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to one of the mediurns of communication 
from the Governor and the House. The 
Speaker of the House of Commons in Eng- 
land also has functions similar to the fore- 
going, but he has however in addition, other 
functions which are not bestowed upon the 
Speaker here. That there are strict limita- 
tions placed upon the powers of the Speaker 
of the House of Representatives is apparent 
from s. 27{3), Government of Burma Act, 
wbicli provides, as I have already indicated, 
that notwithstanding the right of freedom 
of speed) in the Legislature and the other 
^privileges accorded to members by tlie 
earlier provisions of that section, nothing in 
the Act shall he construed as conferring, or 
emi)owering the Legislature to confer, on 
any oflicor of eitlier Chamber (which, so far 
as this case is concerned , means the Speaker) 
tlie status of a Court, or any punitive or 
disciplinary powers other tlian the power to 
remove or exclude jjersons infringing the 
rules or standing orders, or otlierwise behav- 
ing in a disorderly manner. A furtlier 
instance of a limitation on the Speaker’s 
powers is to ho found in It. 42 of the Rules 
of Procedure for tlio House of Representa- 
tives, whidi provides that oven if a question 
arises in tlio House whether a motion, 
amendment or question is or is not such as 
to require the prior sanction of the Governor, 
the Speaker cannot decide it, although l)e is 
presiding over the Chamber. I also call 
attention to tlie fact that it is not the 
Speaker, nor even the House, who can take 
proceedings under s. 20 . I will at tliis point 
deal with a case upon which much reliance 
was placed by Jlr. Kyaw Din, namely, 51 
Cal 279,'’ a decision of Pago J. as he then 
was, which on appeal wasui>held by Sander- 
son C. J. and Ricliardson .T. The i)oint of 
that decision can really, I tliink, be summed 
up in a single passage to be found in the 

judgment of Pago J. at the very top of p. 2b7 : 

. . . where a question within the jurisdiction of a 
public oflicer entrusted with judicial powers has 
liocn bona 6<lo entertained and decided by such 
oflicer, the Court will not interfero with hisdecision 
merely upon the ground that his decision was 
erroneous either with respect to facts or in point of 
law. 

With that statement of the law I, with 
respect, entirely agree. The whole question 
in the present case is whether the Speaker 
was entrusted with the powers which he 
claims. If he seeks to rely upon the above 
decision of Page J., he must admit that the 
powers which he exercised were judicial 
5. ('24) 11 a"! K 1924 Cal TCITW I G 1042': 61 

Cal 270 : 80 0 L J 6S, Maoindra Chandra v. 

Pcovas Chandra. 


powers, but S. 27(8), Government of Burma 
Act, denies him such powers. If ho says, as 
in view of S. 27(3) of the Act, he must do that 
he was not exercising judicial powers, then 
the above decision has no application to the 
facts of the present case. 

In my judgment it is quite clear that the 
Speaker in Burma has no powers beyond 
those which are conferred upon him by or 
under the Government of Burma Act. Can 
it be found anywhere in that Act that the 
Speaker is given the power to declare whe- 
ther a seat has become vacant or not ? I 
cannot 6nd such a power anywhere in that 
Act. I invited Mr. Kyaw Din to point it out 
to mo, and he had to admit that he could 
not do so. He argued however that there 
was a gap in this regard in the constitution 
of Burma ns it now stands. He said that no 
provision has been made either by the 
Government of Burma Act or by His 
i^Iajesty in Council for determining who 
shall liavo the right to declare when a seat 
becomes vacant (the special case provided 
for by s.24(3) has no application to the pre- 
sent suit) and that there is neither an Act 
of the Burma Legislature nor any rules 
made by the Governor under cl.isofsch. 3 
to the Act dealing with this matter. And so 
Mr. Kyaw Din argued that, there being, so 
he says, this gap the Speaker is impliedly 
made the person or authority who is given 
the power to declare whether a seat in the 
House of Representatives is vacant or nob. 

I am not prepared to accept that argument. 
Such powers as are conferred by the Act 
upon the Speaker in Burma are so few, and 
are limited in so many ways, that I cannot 
hold that ho has any such implied power m 
that for which Mr. Kyaw Din contends. In 
my judgment ho has only such powers as 
are expressly conferred uixin him by or 
under the Government of Burma Act. The 
power to declare whether a seat is vacant or 
not is admittedly not e.xpressly conferrw 
upon the Speaker by or under the Act. It 
is, in my view, unnecessary for me to decide 
whether there is or is not this gap in the 
constitution of which Mr. Kyaw Diu speaks. 

It is enough for mo to hold, and I do hold, 
that^at any rate the Speaker has no such 
power of declaring a vacancy os ho undoub- 
tedly claims to have. 

It is, I think, worth while looking to see 
whab powers the Imperial Parliament con- 
ferred upon the Legislatures in other parts 
of the Empire, in regard to the declaration 
of vacancies in their Lower House. In the 
case of Canada it thought fit to confer upon 
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the House of Commons in that Dominion 
Buch privileges and powers as might from 
time to time be defined by Act of the Parlia- 
ment of Canada, provided that they did not 
exceed those then enjoyed by the House of 
Commons in England : see S.lft, liritish 
North America Act, 1SG7. So that it wag 
open to the Canadian Parliament to give the 
Canadian House of Commons (not, bo it 
noted, its Speaker) the right to declare when 
a vacancy arose. In Australia (and it is 
interesting to note that the "disqualification 
sections" of the Act dealing with Burma are 
very similar indeed in tlieir wording to those 
of the Act dealing with Australia) the riglit 
of determining any question respecting the 
qualification of a member of tlie House of 
Keprosontatives or resi)ecting a vacancy 
therein, was (until the Parliament should 
otherwise provide) expressly given to the 
House (again not to the Speaker) in which 
tlio question might arise: see 8.47, Com- 
monwealth of Australia Constitution Act, 
liKX). There is nothing in the (jovornrnont 
of Burma Act which comes anywhere near 
the ahove-montionod provisions of the Iin- 
jxjrial Statutes \vhich hrouglit into being 
tliose two Dominions. It is abundantly clear 
to mo that tlie Speaker, the defendant in 
tlio present suit, is not invested with tlioso 
powers to whicli lie so plainly lays claim 
in para. 10 (.sic) of Ids written stafeinont. 

One final point on this part of the case. 
Tlio Speaker claims that ho is not 8ul>joct to 
the juris<liction of any Court in regard to 
this matter, for the furtlior reason that ho 
is protected by S.27 (l), Government of 
Burma Act. Mr. Kyaw Din raised this point 
in the course of his argument: it is not 
pleaded hy tlio Speaker, ultliough it is plea- 
ded hy Ilia co-defondaut. The point can be 
disposed of very briefly. The sub-section 
which I have just mentioned renders all 
memhors of tlio Burma Legislature immune 
from any proceedings in any Court in res- 
pect of anything said hy them in the Legis- 
lature. In my judgment this sub-section is 
designed to prevent memhors being sued for 
slander or prosecuted for defamation, and 
porhajis also, from being prosecuted for 
sedition, in respect of a speech made in the 
House. I do not think that the Speaker’s 
declaration that the plaintiff’s seat was 
vacant, although the declaration was made 
hy words spoken in tlio Chamber, comes 
within the purview of the sub-section. It 
must also ho noted that S. 27 (l) opens with 
the words “subject to the provisions of this 
Act ..." Section 27 (3), I have already pointed 


Rangoon 13 

out, expressly declares that the Speaker is 
not to have “the status of a Court." So that 
if the Speaker purports within the Chamber, 
to act as a Ckmrt, ho will not, in iny view, 
be protected by the provisions of S.27 (l) in 
regard to what ho then says. 

In tlie result, on this part of the case, I 
have come to the conclusion that the Spea- 
ker, on 1st April last, did a great deal more 
than merely rule ui>on a point of order aris- 
ing under the rules of jirocedure of the 
House, that he wrongly, anrl in excess of liis 
legal powers, assumed the right to declare 
whether a seat was vacant or not, and that 
in respect of that wrongful assumj'tion of a 
power which was not vested in him ho is 
amenable to the jurisdiction of this Court, 
and is not jirotccted either hy s. 32 (■>), Gov- 
ernraent of Burma Act, or otherwise. I uow 
turn to the second main part of the case, 
wliich involves a decision as to whetlier tlie 
plaintiff was, either on 1st April, when tlio 
Speaker gave his decision, or on 2ith April, 
when the present suit was instituted, still a 
moinlior of the House of Re})roseutatives. 

The first question on tliis part of the case 
is whether the plaintiff was holding an ofl'ice 
of profit under Crown in Burma at tlio time 
when tlio first Ordinance ceased to operate. 
TTioro is oven a contest between tlio parties 
as to when that was. The first Ordinance 
was promulgated under 8.41, Government 
of Burma .\ct. By sub-s. (21 (a) of tliat section 
tlio first Ordinance ceased to operate "at the 
expiration of six week.s from tlio reassembly 
of the Legislature,” there liaving been no 
resolution disapjiroviiig it passed liy the 
House of Representatives. The plaintilf con- 
tends that, as the Legislature roassemhlod 
on istli February, tlio Ordinance ceased to 
operate at midnight on 2stli/23th March, 
which is six weeks from midniglit on l.'ith/ 
ICth February, while the Speaker contends 
that the Ordinance oitlior ceased to operate 
at midnight on 27th/2.':!th March or, at latest, 
at 11 A. M. on 2^tli March, the latter lioing 
six weeks from the precise moment at wliicli 
the Legislature roassomhlcd. Althougli it 
would be necessary to decide this matter if 
I wore now dealing with a case under S. 26, 
Government of Burma Act — for in such a 
case it would bo necessary to ascertain the 
exact number of days on wliicli the plaintiff 
sat or voted when disqualified, if ho ever 
was disqualified — yet to my mind and on 
tlio view which I take of tlie case it is im- 
material for the puri»so of the present suit 
to decide this point, because (l) the matter 
now in dispute was never raised in the 
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Cliaiiiber until about noon on 29th March, so 
that there was in any event a gap between 
the time Nvhen the 6rst Ordinance ceased to 
operate and the raising of the present ques. 


tion ; ( 2 ) the second Ordinance is expressed to 
liave come into force witli effect from 28th 
March, which means midnight on 27th/28th 
March, and so, if it is valid, then it covers 
even the widest gap suggested by the de- 
fendants in this case ; and (8) if Act 12 of 
1940 is valid, tliat also covers any possible 
gap, as the Act is expressed to come into 
force on tlie date on wJiich tlie first Ordi- 
nance ceased to operate. But, as my conclu- 
sion on tlie point can be stated quite briefly 
and as the i>oint was fully argued before me 

I will give iny decision ui)on it. Had it been 
necessary for me to decide tliis question, t 
should have held tliat tlie first Ordinance 
ceased to operate at midnight on •2«th/29th 
March. Tliis appears to mo to follow from 
the judgment of Sir John Kotiiilly M. R., in 
(1859) 28 Beav 9.8*’ at ji. 9l and from siicli a 
case as in (1904) i KH i." It also follows if 
one applies the test, suggestetl by Lord Ten- 
torden C. J. in (Is29)9 l; A C lor at p. Ml. of 
reducing the (imo to one day — a tost which 
was more than once adopted by Parke Ji: 
see (ik:i 8) a m fc \V 47;i'* and (is-jo) r. m k w 
4’)'" and which was adopted again in 1M91. in 
fact twice in that year, once hy Wills J. in 
(1892) 1 Q B r.l" at p. lo;} and again hy Day J. 
in (1891) 1 (,» B 402'" at p. 105. The well-known 
maxim that tho law takes no noticoof the frac- 
tions of a day — and, except whore tliere are 
conflicting rights between subject and subject 
for the determination of which it is neces- 
Siiry to ascertain tho actual {iriority, such is 
the universal rule — is to my mind onougli 
|to dispose of tho Speaker’s alternative con- 
tention that tho period of six weeks must 
be calculated from tho actual liour namely, 

II 0 A.M. at whic)i the Legislature reassem- 
bled on 15th February : 4C MAD 685*^ and 

6. (18r)9) 28 Boiv 93 : 28 L J Ch 886 : 6 Jur (N 8) 
696, William.s v. Niwh. 

7. (1901) 1 K B 1 : 72 L J K B 991 : 89 L T 428 : 

52 W R 21 : 68 J P 41 : 20 T L R 7. Goldsmith’a 
Co. V. The West Metropolil.an, Ry. Co. 

8. (1829) 9 B & 0 104 : 4 M & Ry 130: 7 L J (O S) 

M 0 84, Pollew v. Hast Wonford. 

9. (1838) 3 M A W 473 ; 6 D P 0 649 ; 7 L J Ex 
140, Webb v. Fairmincr. 

10. (1840) 6 M & W 49 : 8 D P C 212 : 9 L J M 0 
29: 4 Jur 126, Young v. Higgon. 

11. (1802) 1 Q B 161: 61 L J M C 63: 65 L T 677: 
40WR68: 66 JP 262, RadcUfle v. Bartholomew. 

12. (1891) 1 Q B 402: 60 L J Q B 47 : 63 L T 807: 

J P 108« ^uth BtaSordahiro Tramways Co. v, 

Bickneas and Accident Aesursnee Association. 

267 : 76 I 0 721 : 46 

Mad 686; 46 M L J 567 (8 B), In re Court Fees. 
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(1879) 4 Q B D 280“ and 866 per Luat J. at 
p. 292, both also support this view. 

It is said against the plaintiff that as he 
was appointed a Second Lieutenant in the 
Army in Burma Reserve of Officere with 
effect from llth March, he was from and 
after that date holding an oflQce of profit 
under the Crown in Burma. Two things are 
said on his behalf: (i) that his appointment 
was made “subject to His Majesty’s appro- 
val” and that His Majesty bad not at any 
material time given his approval ; and (2) 
that he (the plaintiff) has never been called 
ui^on to join any unit of the Army in Burma 
for training and has accordinglynever drawn 
any jiay or allowance. Tho whole position 
surrounding an “office of profit under the 
Crown” is as regards those bolding commis- 
sions in His Majesty’s Forces, an extremely 
difficult one. In England "the incapacity, if 
any, arises under s. 24, Succession to the 
Crown Act, 1707,” to quote tlie words of the 
Attorney. General when bringing in a bill 
on 2nd September last, on the eve of the 
present war; while on tho following day in 
the House of the Lords the Lord Chancellor, 
moving tho second reading of that bill re- 
ferx’ed to the “difiiculty often in the minds 
of quite a number of lawyers” on this ques- 
tion. 

Tho fact that the plaintiff before me has 
not in fact receivefl any remuneration does 
not to my mind assist him, for the steward- 
ship of the Chiltern Hundreds in England 
in fact now brings no profit to the steward, 
yet for very many years appointments to that 
office have been made for the express pur- 
pose of enabling members who wish to retire 
from membership of the House of Commons 
to accept an office of profit from tho Crown 
so that tlieir seats can bo legally vacated. 
Nor in my opinion does the plaintiff obtain 
assistance from the fact that he has not yet 
joiuetl any particular unit of the Army in 
Burma. His position, I think, is analogous 
to that of a person in England who holds a 
commission in the territorial force or re- 
serve of officers. But let me first of all take 
the old Militia, the law relating to which 
was consolidated in the Militia Act, 1883. 
That Act I)rovide^l for the calling up for a 
short annual training, and also for the 
embodiment (in cose of imminent nationw 
danger or of great emergency) and for the 
disembodiment of the Militia. S. 88 of tha 
Act expressly provided that tho occeptaoM 
of a commission os a militia officer should 

14. (1879) 4 Q B D 230 : 48 L J M 0 96 : 40 L T 
469: 27 W B 662, Tomlimon v. Bollock. 
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not vacate the seat of any member returned 
to serve in Parliament. If the more accept- 
ance of a commission in the militia, without 
being called up for training or without being 
embodied, did not amount to accepting an 
office of pro6t under the Crown, why was 
it -necessary to include in tlie Militia Act, 
lSfi2. a section such as S. 38? 

The territorial force in England was 
brought into being by tho Territorial and 
Reserve Forces Act, iix)7. 'J'hat Act also 
provided lx)th for an annual training and 
for the embodiment of the force (if tho 
army reserve was called out on permanent 
service) and for its subse<iuont disombodi- 
meiit. Yet it was thought necessary to 

insert in that Act a provision — S.2.3(i) 

that tlio acceptanco of a coturnissiun us an 
officer of tho territorial force sliould not 
vacate tho scat of any rnomlier returned to 
servo in Parliament. Jf tho contention of 
tlio plaintirt in tlio present suit w«r<> a sound 
ono, it is strange that S.23 (i) of this Act of 
liMi? sliould liavo been inserted to protect a 
IMTson wlio merely accepted a commission, 
a[»ait altogether from attending tho annual 
training or l)eing emhodied. lint perhaps 
tli(.‘ n>-arest tiling to tlio Army in Jhjrma 
Kesia VO of Officers is tho Reserve of Ollieors 
in J'lngland. Hero again it was tliouglit 
desinibio to provide in .S. .’Wl, Territorial and 
Reserve Forces Act, iy07, that tlio acceptance 
of a comriiis.sion even only as an officer in 
tlio reserve of officers should not vacate tho 
seat of any moml^er returned to servo in 
ParliamcMit, Why was that section incor. 

[Mirated? Jiufli at tho beginning of the lust 

War (in November lOH) and again on the 
outbreak of the present War (in September 
la-sH an Act was jiassed to avoid the ixissi- 
liility of tho seat of any inomlicr of the 
House of Commons in England being vacated 
by reason of li is acceptanco of a commission 
us an officer in his Majesty’s Forces. 

Iho only statutory provision which I can 
find wliich throws a favourable light upon 
the plaintiffs contention is tho concluding 
sontejice of s. -U, Commonwealth of Australia 
Act, 1000 , which provided that a member of 
the Commonwealth House of Representa- 
tives should not bodiaqualified by tho receipt 
of [lay, half pay or a pension as an oflicer or 
member of tho Queen's navy or army, or 
by tlio receipt of pay asanoHicor or member 
of tlio naval or uiilitary forces of the Com- 
monwealth, if his services were not wholly 
ernployed by tho Commonwealth. At that 
time the Imixirial Parliament apparently 
thouglit tho receipt of pay was tho tost. It 


is to be noted however that this section is 
not only dealing with persons of commis- 
sioned rank but with all members of tho 
forces. In view of all tliese enactments 
(other tlian the ono dealing with Australia), 
and in view also of tlio fact that acceptanco 
of tho Stewardship of tlio Chiltorn Hundreds 
vacates the seat of a moinber of the Houso 
of Commons notwithstanding the fact that 
tho incumbent derives no actual profit from 
the office, I think it wouM bo impossible for 
me to say tliat a person wlio is apjxjinted a 
Second Lieutenant in tho .Aririy in Purina 
Reserve of Officers does not liold an office' 
of profit under the Crown in Purina. 

Ihere is just ono otiior puint which was 
raised on behalf of the plaintiti in connexion 
with this matter with which 1 must deal. 
It is said tiiat tlio fact tliat tlio [ilaintilT's 
appointment was ni.ido ‘‘subject to His 
Majesty’s approval” is sullicient to piusorvo 
tlio plaintitl’s position as a meiiihor of the 
House of Representatives, it has been 
argued on his belialf that until His .Majesty 
approves of liis appointment tlio piaintiH' 
cannot bo said “to hold the office.” 1 cannot 
accede to tliat argument. Take tlie case of 
all those other iiorsons whoso npiKiintmonts 
as Second Lieutenants wore announced in 
the Purina (Jazetto at the s.amo time as tlio 
plaintiffi’s and wlio then proceeded to join a 
unit, either at ^laymyo or elsewhere, with- 
out waiting for His Majesty to approve their 
apixiintmeiits. Can it he said that tliey had 
no standing as Second Lieutenants, that 
they had none of tho jiowers wliich ordi- 
narily vest in Second Lieutenants, and that 
any man under their command or to wiiom 
it was necessary for them to issue orders 
could disobey them with impunity, on tho 
ground that I'lis Majesty bad not approved 
their apixiintments? To mo that seems an 
imixissible proposition. 

In all tho circumstances wliicli I have 
just been mentioning I feel constrained to 
hold that at tho time tlio first Ordinance 
ceased to operate, bo that at midnight on 
27th/28th March, or twenty. four hours later, 
or at some time between tho two, the plain, 
tiff was holding an oflico of profit under tho 
Crown in Purina. S. *25(1) (a), Government 
of Puruia Act, disqualifies for being a 
niombor of tho House of Representatives 
inter alia a person who holds an oflice of 
profit under the Crown in Burma, other 
than an oflico declared by Act of tho Legis- 
lature not to disqualify its holder. Tliera 
was, wlien tho first Ordinance ceased to 
operate, no Act of the Legislature in opera- 


16 Rangoon 

fcion whereby a Second Lieutenant in the 
Army in Burma Reserve of Officers was 
declared not to be disqualiGed for being a 
member of the House of Representatives. 
S. 21 ( 2 ) (a) enacts that, if a member becomes 
subject, inter alia, to any of the dis- 
qualibcations mentioned in S. 25 (l), his 
seat shall thereupon become vacant. There, 
fore it is clear that the plaintiff’s seat 
became vacant the moment the first Ordi- 
nance ceased to operate. The next question 
therefore is whether the second Ordinance 
restored the plaintiff to membership of the 
House. This question involves a considera- 
tion of four separate legal points : (l) Is this 
Court entitled to go into the question whe- 
ther the Governor had power to promulgate 
the second Ordinance; ( 2 ) had the Governor 
in fact power to promulgate an Ordinance 
on this matter under S. 42 , Government of 
Burma Act; (3) when was the second Ordi- 
nance promulgated and (l) if it was only 
promulgated on 30th Marcli and if the 
Governor had such power as I have just 
mentioned, had he power to make tlio second 
Ordinance take effect retrospectively ? 

The Burma Legislature is created by S. 17, 
Government of Burma Act, and consists of 
Ilis Majesty (represented by the Governor), 
tlio Senate, and tlie House of Representa- 
tives. The extent of the legislative powers 
of the Burma Legislature are to be found in 
Ss. 33 and 34 of that Act. JJut in Burma the 
power of legislation is not confined to the 
Legislature which is sot up by s.l7. The 
Governor himself, in addition to being, as 
His Majesty's representative, a part of the 
Legislature which is set up by s. 17, has also 
legislative powers of his own, whicli are set 
forth in Ss. 10 to 43, Government of Burma 
Act. In the first place the Governor has 
certain legislative powers of his own in 
regard to what I will call “the special areas” 
— those areas, such as the Shan States, the 
Chin Hills District and the Sorara tract, 
which are specified in Sch. 2 to tlio Govorn- 
montof Burma Act — butineed not examine 
this particular legislative power of the Gov- 
ernor because the question of these special 
areas does not arise in this case. In regard 
to the remainder of the territories in Burma 
which are vested in His Majesty, the 
Governor is given legislative powers of 
his own, which are quite distinct from the 
legislative powers given to the Burma Legis- 
lature. The Governor is given, under ss. 41 
and 42, Government of Burma Act, the 
power to promulgate Ordinances, and under 
8. 48 the power to enact what are called 
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Governors Acts." These two powers are 
quite distinct. I need not consider the latter 
of them— an example of which is the Defence 
of Burma Act, 1940, which was considered 
by a Bench of this Court earlier this week 
in Cri. Revision No. 840B of 1940*® as no ques- 
tion about it arises in this case, but the 
Governor’s powers in regard to promulgat- 
ing Ordinances require a somewhat careful 
examination. 

The Ordinances which the Governor is 
given power to promulgate fall into two 
distinct classes, the one under S.41 and the 
other under s. 42. In order to appreciate the 
Governor's legislative powere as conferred 
by these two sections it is necessary to 
understand his position in the constitution 
of Burma, so far as tlie executive is con- 
cerned as the extent of his legislative powers 
under part 4 of the Act is closely linked with 
his executive and administrative powers 
under part 2. The constitution of Burma is 
to bo found in tho Government of Burma 
Act, 1935, as amended two or three months 
ago by the India and Burma (Emergency 
Powers) Act, 1940. The recent amendments 
to the principal Act, w'hich are designed to 
meet present war time conditions, do not, 
however, affect tliis case. 

By s. 2 ( 1 ), Government of Burma Act, all 
rights, authority and jurisdiction theretofore 
belonging to His Majesty which appertain 
to Burma are exercisable by His Majesty 
except in so far ns may be otherwise pro- 
vided by or under that Act, or as may be 
otherwise directed by His Majesty. By 
S. 3 ( 1 ) of tlie Act the Governor of Burma is 
appointed by His Majesty by a Commission 
under the Royal Sign Manual and hasallsuch 
powers and duties as are conferred or imposed 
on him by or under that Act, and such other 
powers of His Majesty as His Majesty may 
be pleased to assign to him. The executive 
functions of the Governor of Burma fall into 
two main classes: those which ho is, by or 
under the Government of Burma Act, re- 
quired to exercise in his discretion (which 
may be conveniently called his "discretion- 
ary functions”) and his remaining functions 
under the Act, which I will call his noo- 
discrotionary functions”. The discretionary 
functions of the Governor are, in the main, 
specified in s. 7(1), Government of Burma 

Act. I say "in the main” because other dis- 
cretionary functions are specified in other 
sections of the Act, as, for example, in S.dW, 

which provides that the funct ions of ^ 
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Governor with respect to the choosing and 
suncmoning and the dismissal of ministers 
shall be exercised by him in his discretion. 
The discretionary functions specihed in 
S.7 (l) are defence, ecclesiastical affairs, the 
affairs of what I have called above “the 
8i>ecial areiis", the control of monetary 
policy, currency and coinage, and with res- 
pect to external affairs. Section 7 ( 2 ) of the 
Act provides that, to assist the Governor in 
the exercise of these discretionary functions, 
he may apixjint not more than three coun. 
sellors. 

Now as regards the non-discretionary 
functions of the Governor: s.5(l) of the 
Act provides that there shall be a council of 
not more than ten ministers to aid and ad- 
vise the Governor in the exercise of his 
non-discretionary functions. Section 9 (i) of 
the Act enables Ilia Majesty, on the recotn- 
mundatious of the Secretary of State and in 
pursuance of an address presented to His 
Majesty by botli Houses of rarliaruont, to 
issue instructions totlie Governor. Pursuant 
to an adtlress so i)reseoted to him, Ilis 
Majesty has in fact issued instructions to the 
Governor, whicli are incorporated in what 
is known as the instrument of instructions, 
cl. 8 of which specially enjoins the Gover- 
nor to be guidotl by tlie advice of liis Mini, 
store in relation to his non-discretionary 
functions. Tlie result is that, in exorcising 
his discretionary functions, the Governor 

can, if ho so decides, do everything himself 

ho need not appoint any Counsellors, and, 
oven if lie does, he need not follow his or 
their a/lvico — but in exercising his uon-dis- 
cretionary functions the Governor must not 
only choose and Bunimon a Council of Mini- 
eters but must be guided by their advice. As 
the Governor's functions with regard to de- 
fence, ecclesiastical affairs, monetary policy 
and the other matters mentioned in 8.7 (l) 
are his discretionary functions, it follows 
that those subjects are outside the sphere of 
the Council of Ministers. I have indicated 
the two main divisions of the Governor’s 
executive authority, but 8. 8, Government of 
Burma Act, remains to be considered. That 
section gives the Governor certain special 
resjwnsibilities, and if, and in so far as, any 
special responsibility of the Governor is in- 
volywl 8 . 8 ( 2 ) requires him. in the exercise 
of luij functions, to oxorciso his iDdividual 
judgment as to the action to be taken. The 
principal matters which are thus made the 
special re8[)on8ibilitie8of the Governor—or 
iwrhajw I should say “some of the matters", 
for tlie Governor’s special resiwnsibility is 
1941R/8<t4 


equal as regards them all — are the preven- 
tion of any grave menace to the peace or 
tranquillity of Burma, the safeguarding of 
the financial stability and credit of the Gov- 
ernment of Burma, the safeguarding of the 
legitimate interests of minorities, and res- 
trictions on discrimination. In regard to 
these matters the Governor is given special 
responsibilities, and in regard to the exercise 
of his functions, so far as the special res- 
poDsibilities are involved, ho must exercise 
his individual judgment. There are certain 
other matters about whicb tlie Governor is 
required to e.xercise bis individual judgment 
{see, for example, ss. 12 and i:) of the .Act), 
but I need not detail these otlior matters 
IQ tills judgniODt. 

The great importance of these special res- 
poDsibilities not only emerges from S. 8(1) 
of the Act but is also specially emphasised 
by the proviso to s.3(i) which says that 
nothing in that sub. section, namofy sub- 
s. 5 ( 1 ) of S. 5 (which is the sub. section wliicli 
brings into being the Council of Ministers) 
shall be construed as preventing the Gover. 
nor from exercising his individual judgment 
in any case where he is by or under the Act 
required so to do. The paramount import- 
ance of the Governor's special respoosibili- 
ties is recognized by His Majesty in cl. 8 
of the Instrument of Instructions, which 
expressly lays it down that the Governor 
shall not be guided by the advice of his 
Aliuisters — in other words ho must over-ride 
thoiradvice— if in his opinion so to beguidod 
would bo inconsistent with the fulfilment 
of any of his special responsibilities, in which 
case, so the Instrument of Instructions 
directs, the Governor shall, notwithstanding 
Ids Ministers' advice, act in such manner as 
to his individual judgment seems requisite 
for the due discharge of hisspecial responsi- 
bilities. Again, although, in so far as the 
Governor is by or under the Government of 
Burma Act reciulred to act in his discretion 
or exercise his individual judgment, he is 
under the general control of, and is required 
to comply with such particular directions, 
if any, as may from time to time be given 
to him by the Secretary of State, yet, by 
8 . 10 ( 2 ) the Secretary of State is required, 
before giving any directions to the Governor, 
to satisfy himself that nothing in such 
directions ro<iuire3 the Governor to act in 
any manner inconsistent with any instru- 
ment of Instructions; and, as the Instrument 
of Instructions as I have already pointed 
out, .... preserves the Governor’s special 
responsibilities, so equally, the suporinten- 
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dence of tha Secretary of State over the 
Governor cannot encroach upon these spe- 
cial responsibilities which have been imposed 
upon him by the Imperial Parliament. This 
consideration of the Governor’s executive 
functions is necessary for an appreciation of 
the true meaning and effect of ss. 41 and 42 
to which I referred earlier in this judgment 
and to which I will now return. 

Section 41, Government of Burma Act, 
gives the Governor power to promulgate 
ordinances only when the Legislature is not 
in session. At any time when the Legislature 
is not in session the Governor may, if satis, 
fied that circumstances exist which render 
it necessary for him to take immediate action, 
promulgate such ordinances as the circum. 
stances appear to him to require. There is no 
limitation regarding the subjects or matters 
about which the Governor may promulgate 
ordinances under S. 41, that is to say, when 
the Legislature is not in session. Now I 
turn to s. 42. That section gives the Cover- 
nor power to promulgate ordinances at any 
time, that is to say, at any time whether 
the Legislature is or is not then in session, 
but the Governor’s jxjwer to promulgate 
ordinances under S. 42, that is to say, when 
the Legislature is in session, is limited. He 
only has such power when he is satisfied 
that circumstances exist which render it 
necessary for him to take immediate action 
for tho purposeof enabling him satisfactorily 
to discharge his functions in so far as ho is 
by or under the Government of Burma Act 
required in the exercise thereof to act in his 
discretion or to exercise his individual judg- 
ment. It is then, and then only, that ho 
may promulgate such ordinances as in his 
opinion tho circumstances of the case require. 
So that his power is limited, when the 
Legislature is in session, to promulgating 
ordinances, to put it in another way, either 
(a) in respect of matters outside the sphere 
of the Ministers, or (b) in respect of matters 
within that sphere but as ragards which the 
Governor’s special responsibilities require 
him to override their advice, or (c) in res- 
pect of the other matters about which he is 
required by the Act to exercise his individual 
judgment. Sub.s. (6) of S.42 provides that 
the functions of the Governor under s. 42 
are to be exercised by him in his discretion. 

Now in this particular case the Governor 
promulgated the second ordinance under 
B. 42. As the Legislature was then in session 
he had no power to promulgate an ordinance 
under 8.41. The question therefore is whe- 
ther (a) the subjoot-matter of tho second 
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ordinance was concerned with one of the 
discretionary functions of the Governor, or 
with one of his special responsibilities, or 
with one of the other matters about which 
he is required to exercise his individual 
judgment; or (b) whether, on theother hand, 
it was concerned with a matter which was 
one entirely for tho Ministers. It is said on 
behalf of the plaintiff that tho second ordi- 
nance was concerned with a matter of de- 
fence, which is the first of the discretionary 
functions of the Governor which are men- 
tioned in s. 7 (l). Government of Burma Act. 
That is the only ground put forward by the 
plaintiff for saying that the second ordinance 
was within the legislative powers of the 
Governor, and it appears to me that that 
was tho only ground which could be ad- 
vanced in this particular case. If the subject, 
matter of the second ordinance was a matter 
of defence, then tho Governor had power to 
promulgate it. 

Now what did the second ordinance pro- 
vide? It provided that members of the 
House of Representatives should not be 
disqualified for being members of the House 
if they held commissions in His Majesty’s! 
forces. Can it be said that that was a matter 
of defence? I do not think that it can. Even 
if there had been no second ordinance, 
Members of the House of Representatives 
would have been perfectly free to join His 
^lajesty's forces and to be granted commis- 
sions tiierein. It may be that, if a member 
wore granted a commission, he would there- 
upon lose his seat in the House of Represen- 
tatives, but there is no legal bar which 
prevents him from joining His Majesty’s 
force. He would perhaps be penalised for, 
but would not be prevented from, being 
granted a commission, if "penalised” is the 
right word to use; the penalty would merely 
be tho loss of his seat. His Majesty is not 
prevented from utilizing his services in tho 
defence of Burma, although his constituents 
lose the benefit of being represented by him 
in the Legislature. The latter may bo on 
unfortunate matter for the electors, but I do 
not think that it is a matter of defence. The 
electors can choose someone else. It is not, 
and, indeed, could not be, snggest^ that 
this matter was one concerning which the 
Governor had a special responsibility under 
8 . 8 , Government of Burma Act. Tho ' 
therefore, is that tho subject-matter of the 
second ordinance was in my judgment con- 
cerned with something which was a matter 
entirely for the Ministeie. Acoordmg^. »n 
my opinion, the Governor had no power 
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to promulgate the second ordinance, as the 
Legislature was then in session. 

But it is said on behalf of the plaintiff 
that it is not for this Court to say whether 
the second ordinance is valid or not — that 

this Court cannot go into that question on 

the ground that if the Governor says in an 

ordinance that he makes it under S. 42 as 

is in fact stated in the second ordiance 

that concludes the matter; if the Governor 
says he makes it under S. 42, that means 
that ho has decided that its subject-matter 
properly brings it under S. 42, and this Court 
cannot enquire \Yhether its subject-matter 
does or does not come within the purview 
of S.42. It is contended on behalf of the 
plaintitl that the position is governed by 
S.5 (3), Government of Burma Act. Timt 
sub-section says that the decision of the 
Governor in his discretion shall be litial if 
any question arises whether any matter is 
or is not a matter in respect of whicl^ the 
Governor is by or under that Act required 
to act in his discretion or to exercise his 
individual judgment. Bor the Si>eaker it lias 
l)eon suggested timt this sub-s. i3) means 
that if any question arises whether any 
matter is (a) one about which tlio Governor 
is ro(iuirod to net in his discretion or (b) is 
one alx)ut wliicli lie is required to exercise 
his individual judgment, then the decision 
of tlie Governor in his discretion is final. 

1 do not tliink that timt reading of the 
suh-section is right, i tliink that the correct 
leading is this. If any ejuostion arises wlio- 
thor any matter (a) is a mutter as resiiects 
which the Governor is by or under the Act 
r^uired to act in his discretion or to exercise 
his individual judgment, or (b) is not a matter 
,08 respects whicli the Governor is by or under 
the Act required to act in his discretion or to 
|Oxerciso his individual judgment — then the 
decision of the Governor in his discretion is 
Ifinal. But wheUior that reading of mine is 
right or wrong, it appears to me that S.6(3) 
only applies m regard to questions arising 
as between the Governor and his Ministers. 
bupi>oso the Governor says to his Ministers 
that m his opinion a particular matter about 
which It 18 necessary to take executive ac- 
Bon (and which is admittedly not one of the 
Governors special responsibilities) comes 
within the purview of his discrotionory 
functions, and supiwso the Ministers say 
that It 18 a Don-discretionary function, and 
that accordingly the Governor must follow 
their advice. Jo such a case the decision of 
the Governor in his discretion would settle 
the question. That would be a case within 
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S. 5 (8) of the Act. My interpretation of the/ 
Act is that that sub-section only applies as 
between the Governor and the Ministers in 
regard to administrative matters. For ob- 
serve; In tlie first place it is a sub-section of 
the section (s.5) which creates the Council 
of Ministers; next, s. 5 is a group of sections 
with the suh-headiug “administration”; 
thirdly, that sub-lieading itself comes under 
the main heading "tlie executive,” which 
institutes Part ii of tlie Act. Section 5 ( 3 ) 
is quite distinct from, and in my ojiinion 
has nothing whatever to do with the Gov- 
ernor’s legislative lowers which are specified 
in a Bub-i»iirt ("Legislative jxjwers of Gov- 
ernor”) of Part IV (“Legislative”) of the 
Government of Jiurma Act. In my judg. 
ment tliis Court is not precluded from 
enquiring whether an ordinance jiromul- 
guted by the Governor under s. i 2 is or is 
not within his powers. Sub-section (i) of, 
S.42 makes it clear that the Court cjin go^ 
into the question whetlier any provision of 
an ordinance promulgated under s. 42 is or 
is not void, on the ground that such jirovi- 
sion, if it had been enacted in an Act of the 
Legislature, would nob have been valid. So 
that, in the absonco of any re-straining pro 
vision m Part iv of the Act. I do not feel 
any diOiculty alxiub examining the provi. 
sions of an ordinance promulgated under 
S.42 with a view to seeing whether or not 
it comes witliin the limited terms of s. 42 (i). 

In this connexion the following words of 
Lord Sollxmrne, when delivering tlie judg- 
ment of the Judicial Committe of the Privy 
Council in 5 I A 178*'* at pages 193 and 194 , 
afford supiiort for the view which I have 
taken of this matter ; 

^Sialaturo has powers express]? 

limited by the Act of the Imperial Purliamout 

which crated It. and It can, of course, do nothing 

beyond the limits which circumscrilo these powers 

. - . .The established Courts of Justice, w^on a 

question arises whether the prescribed limits have 

been exceed!^, must of necessity determine that 

question, and the only way In which they can 

properly do so, is by looking to the terms of the 

instrument by which, affirmatively, the legislative 

lowers wore created, and by which, nel^itively 
they are restricted. uvs^wveiy, 

Tho Burma Legislature bos, according 
to my construction of the Govornmoub of 
Burma Act, been given tho exclusive right, 
while tho Legislature is in session, to legis-’ 
late on certain matters, and the subject- 
matter of the second ordinance is one of 

them. It is not, in my opinion, possible to 

say that this Court is exceeding its flowers 
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when ifc enquired into the question whether 
the subject-matter of a certain piece of legia- 
lation is one which lies within the exclusive 
legislative power of the Burma Legislature 
or whether it is one within the legislative 
powers of the Governor. I hold that this 
Court has jurisdiction to go into that ques- 
tion, and, having gone into that question, 
I have come to the conclusion, for the roa. 
sons which I have already given, that the 
second ordinance was beyond the legislative 
powers of the Governor and so was void and 
of no effect. But the matter does not rest 
there, for, a further point is raised in con- 
nexion with the second ordinance, namely, 
that (even if I cannot go into the question 
whether the Government had power to pro- 
mulgate it, or if I can go into that question 
and decide that he did have such power) 
yet, by reason of s. 42 (4), Government of 
Burma Act, the second ordinance is void so 
far as, and because, it contains a provision 
which would not have been valid (for the 
reason that it infringed the terms of S. 33 or 
8. 34 of the Act) if it had been enacted in an 
Act of the Legislature — because, in other 
words, it had retrospective effect. 

There is however, a preliminary point on 
this question whicli I must first decide. If 
the second ordinance was promulgated on 
29th March, then it would be possible to 
say, on the authority in (1879) 4 Q B D 230,** 
— and see also 46 MAD 685*^ — that the second 
ordinance was not invalid as having retros- 
pective effect merely because it was promul- 
gated after the first ordinance ceased to 
operate. But it is only possible to say that 
if the second ordinance was promulgated on 
29th March; if it was promulgated after 29th 
March it would mean that it purported to 
have retrospective effect, and on that ground 
and to that extent its validity might be as- 
sailed. In my judgment the second ordi- 
nance was not promulgated on 29th March, 
but on 30th March. "Promulgation” of an 
ordinance without doubt connotes the fact 
of making the public aware of the existence 
of the new law. In this country, as in India 
and elsewhere, promulgation of a new law 
takes place through the medium of the 
ofBcial gazette. It is in my judgment wrong 
for the notifications which appear in the 
Burma gazette when an ordinance is first 
published therein to say, as they do : "The 
Governor has promulgated the following 
ordinance”; to my mind they should say 
“The Governor hereby promulgates the 
jfoUowing ordinance.” In the case of the 
Iseoond ordinance it was not published in 


the Burma Gazette till SOth March, and 
I hold that that was the day on which it 
was promulgated. I am not prepared to 
accept the suggestion that it was promul- 
gated on 29th March when the Speaker read 
out to the House of Representatives the 
terms of a typed copy document handed to 
him by the Premier. I think that the 
official print of the second ordinance pub- 
lished by the Government Press (which is 
the equivalent in this country of a King’s 
Printer's copy of an Act of Parliament in 
England) is quite right in stating, as it does, 
that it was promulgated on SOth March. As 
I bold that that was the date on which the 
second ordinance was promulgated it must 
now be considered whether (even if the 
Governor had power to promulgate an 
ordinance under s. 42 on this subject), the 
second ordinance is not invalid so far as it 
purports to have retrospective effect. This 
point, with which I am now about to deal, 
was in my opinion, if I may say so, parti- 
cularly well argued by Mr. Basu. The mate- 
rial words of the second ordinance are to be 
found in s. 2, which reads thus : 

A person shall nob be disqualified nor shall be 
deemed over to have been disqualified for being 
chosen as, and for being, a member of either 
Chamber of tho Legislature by reason only that as 
a member of any of His Majesty’s forces ho holds 
or has held any oflSco of profit under the Crown. 

The grounds for this further objection to 
the second ordinance can, I think, be stated 
quite shortly. Section 24 (2) (a). Government 
of Burma Act, says in clear terms that if a 
member becomes subject to any disqualifioa- 
tion mentioned in 8. 25 (i) his seat shall 
thereupon become vacant. Section 25 (l) (a) 
says that a person shall be disqualified for 
being a member if he holds any office of 
profit under the Crown in Burma other than 
an office declared by Act of the Legislature 
not to disqualify its holder. The use of the 
past participle of the verb "declare” is 
important. Beading the two sub-sections 
together it is clear to me that the result 
is that, if the particular office of profit of 
which a member becomes the holder, has 
not already been declared not to disqualify 
its holder, then the seat thereupon becomes 
vacant. To my mind nothing could be 
clearer. A vacant seat can only be filled in 
accordance with the provisions of 8. 17(®) 
of the Act. Section 84 (b) (ii) of the Act 
expressly deprives the Legislature of 
except in so far as expressly permitted by 
the Act, to make any law amending any 
provisions of the Act. An Act of the 
latore. the effect of which is to provide that 
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ft member whose seat has become vacaot seat which had already become vacant, it 


under the Government of Burma Act shall 
nevertheless be restored to bis former seat, 
which is then vacant — such an Act to my 
mind amends the provision of the Govern- 
ment of Burma Act, and as I cannot find 
any express provision in that Act permitting 
the Burma Legislature so to amend the 
Government of Burma Act, it is beyond 
the powers of the Buroja Legislature to 
enact such an Act. Having regard to the 
terms of S.24(2) the only meaning which 
1 can assign to S. 26 (l) (a) is that if an office 
of profit is not to disqualify its holder it 
must have been so declared before the time 
comes when the seat would, but for such a 
declaration by the Burma Legislature, have 
become vacant. Now S. 42 (i) limits the 
legislative ixjwers of the Governor under 

S. 42 to the same extent as S. 34 (b) lindts the 
legislative [xawors of the Burma Legislature. 
If tlie Burma Legislature could not have 
made a law in the terms of the second 
ordinance containing such terms, then the 
Governor could not promulgate an ordin- 
ance, and in this respect it matters not 
whotlior the ordinance is promulgated under 
B. 41 or under S. 42, for s. 41 (3) is in the sumo 
terms [is S. 42 (4). 

1 must therefore liold that on any view 
of the matter, at any rate the provision of 
the second ordinance which purported to 
restore the plaintilY to the seat wliich ho 
occupied, up till the time when the first 
ordinance ceased to operate, is void. I now 
come to the Burma Legislature (Removal of 
Di8<iualification8) Act — Act 12 of 1940. It is 
said on behalf of tlie 8i)oakor that I need 
not consider that Act, because it only re- 
ceived tlio Governor's assent after the 
BiKjaker had given bis decision. But the 
plaintifT is claiming, inter alia, a declaration 
that he was at the time ho instituted this 
suit, which is after Act 12 of 1940 came into 
force, a member of the House of Represen- 
tatives. If Act 12 of 1940 restored him to his 
original position as a member, then I shall 
have to consider whether or not to grant 
him the declaration for which he asks. 

T. herefore in my view I must necessarily 
deal with Act 12 of 1940. The terms of S. 2 of 
that Act are identical with the terms of 8 . 2 
of the second ordinance. For reasons similar 
to those which I have just given for hold- 
ing that the second ordinance was invalid, 
under 8.42(4), Government of Burma Act 
— for similar reasons which I need not re- 
state, I hold that, in so for as Act 12 of 1940 
jHirported to restore the plaintiff to the 


infringed the provisions of s. 3i(b) and at 
any rate to that extent was invalid. It is 
unnecessary for me to decide, and I do not 
decide, whether it is possible to say that the 
words nor shall be deemed ever to have 
been disqualified” in s. 2 of Act 12 of 1940 can 
be passed over so that the Act is valid as 
regards all its other provisions. On this 
point argument can, I think, be adduced on 
both sides. 

The re.sult is that in my judgment neither 
tho second ordinance or Act 12 of I9i0 res- 
tored the plaintiti to his membership of tho 
House of Representatives. I Ijold that his 
seat became vacant when tljo first ordinance 
ceased to oporato and has been vacant ever 
since. He cannot, therefore, possilily have a 
declaration that he was a member wlien he 
instituted this suit, namely on J.otli April 
last. As that is the only relief which he 
seeks as against defendant 2, I need say 
nothing about those pioints which woro 
raised by Mr. Basu on behalf of defendant i 
which were additional to those raised on 
behalf of the speaker and which were pecu- 
liar to the case of defendant 2 . The suit 
against defendant 2 fails and as against him 
it is dismissed with costs. Bearing in mind 
tho fact that the two cases were heard 
together, but also bearing in mind the 
importance of this case and the amount of 
work whicli has obviously bad to be done 
by the advocates, I fix an advocate’s fee, 
for defendant 2 , of twenty gold moburs for 
the first day, twelve gold mohurs each for 
the second, third, fourth, fifth and seventh 
days, eight gold mohurs for tho sixth day 
(which was not a full one) and three gold 
mohurs for to-day. I have nob quite finished 
with tlie case against the S|)eaker, for tho 
plaintiff also seeks as against him (a) a 
declaration that ho (the Speaker) had no 
power to determine the matters disfioscd of 
by him in his ''ruling,” as it is called, of 
2Dd April, and that his findings are of no 
force or validity, and (b) an injunction to 
restrain tho sjxiaker from inter alia, inter- 
fering with the exercise by the plaintiff of 
his rights, duties or privileges as a member 
of tho House of Representatives. This last- 
mentioned relief, the injunction, cannot 
possibly be granted as I hold that the 
plaintiff is no longer a member of the House 
of Representatives. With regard to the claim 
for the declaration which I have just men- 
tioned it is true that I have hold that the 
Speaker had nob power to determine this 
matter and that his ruling” is of no effect, 
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but apart altogether from the question 
whether S.42, Specihc Relief Act, entitles me 
to grant the plaintiff this declaration in such 
terms as he seeks, about which I am not 
at all sure, I would not be prepared in the 
present case to exercise my discretion and 

grant tbe plaintiff such a declaration for 

it is undoubtedly a matter of discretion 
under s.42 — even if I had the power to do 
so, for the simple reason that, as I have held 
that the plaintiff’s seat did become vacant, 
it follows that I think that the speaker’s 
decision was a correct one as regards the 
plaintiff although he had no power to give 
that decision which is accordingly of no 
force or validity. 

In these circumstances it would to my 
mind be of no use to the plaintiff for me 
to grant him such a declaration, and I 
would not be prepared to exercise my 
discretion and do so. As, for the reasons 
given, I am not prepared to grant the 
plaintiff any of tlie reliefs which he seeks 
from defendant 1 , the suit must also be 
dismissed as against that defendant as well 
as against defendant 2 . Mr. Kyaw Din has 
informed me, at the Bar, that the Govern, 
raent has been, and is, responsible for con- 
ducting the case on behalf of the Speaker 
and that he (Mr. Kyaw Din) is retained by 
the Government to act on behalf of the 
Speaker — and, incidentally, that the Advo- 
cate-General would himself have appeared 
before me to argue the case, had it not been 
that he felt that he might find himself in 
an embarrassing position having regard to 
the fact that he, the AdvocaterGeneral, had 
spoken fully on the subject in the House of 
Representatives — and Mr. Kyaw Din also 
informed me that he was instructed not to 
ask on behalf of the speaker for cost against 
the plaintiff in the event of the suit being 
dismissed. There will accordingly be no 
order for costs in favour of defendant 1 . 

I have every sympathy with the plaintiff. 
The whole trouble has been brought about 
by the Government's omission, for a reason 
not disclosed to me — and indeed it was 
not necessary that it should be — to see that 
the Burma Legislature (Removal of Dis- 
qualifications) Ordinance, 1940, as passed by 
the Senate, was not passed through its re- 
maining stages before the first ordinance 
coased to operate. I cannot, however, allow 
my sympathy for the plaintiff to affect in 
any way my judgment on the legal issues 
which have fallen for my decision. The suit 
IS dismissed. 

D.S./e.k. 
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Bagulbt J. 

U Po Slaing and UTiofZier — Applicants 

V. 

Daw Ngwe — Respondent. 

Civil Revn. No. 378 of 1938, Decided on 
28th February 1939, from order of Disti 
Court, Yamethin at Pyinmana, D/- 25th 
October 1938. 

(a) Civil P. C. (1908), S. 216 — Ignoring or 
failing to grasp essentials of reported ruling of 
High Court is rnaterial irregularity. 

The Ignoring of a reported mling of the High 
Court, or complete failure to grasp its essentials, 
must be taken as material irregularities. [P 23 C 2] 

(b) Arbitration — Dispute about inheritance 
referred to arbitration by some heirs only — Award 
cannot be set aside so far as they are concerned. 

The mere fact that all the heirs did not join in 
the reference to arbitration of a dispute about 
inheritance is no ground for upsetting the award 
so far as those people who made the referenoe are 
concerned ; A I R 1926 P C 21G, Pel. on. 

, . . . [P24 0 1] 

* (c) Arbitration — Peferetice to number of 
arbitrators — Evidence recorded by some— Award 
soil to absentee arbitrator and he getting acquain- 
ted with evidence — Award is not invalidated. 

It is true that when arbitrators are appointed 
they aro supposed to act together, but it !s not 
absolutely essential that all the arbitrators should 
bo present when all the ovidonoe Is recorded pro- 
vided all the arbitrators are made acquainted with 
the evidence that has boon records before they 
come to tbeir decision. There is nothing illegal or 
contrary to tbe principles of natnral justice in this. 

CP 24 01) 

Hence where reference Is made to a number of 
arbitrators and some of them record ovidonoe and 
then the award is sent to the absentee arbitrator 
who gets himself acquainted with the evidence tbe 
award is not invalidated. (P 24 0 2] 

liasu — for Applicants. 

Guha for Respondent. 

Order. — This application arises out of an 
application to file an award under para. 20 
of scb. 2 , Civil P. C. The facts of the 
cose are that one Daw Thaung died 
leaving a son, three daughters and three 
grand-children by another son Po Saing 
who predeceased her. It would appear that 
there were certain admitted immovable 
properties left by Ma Thaung and these 
were partitioned among the heirs. After 
this had been done U Po Hlaing, the surviv- 
ing son, and Maung Phye (a) Maung Thu 
Daw, one of tbe grand-children who seems 
to have been representing his brother and 
sister throughout, claimed that Ma Thaung 
had left some jeweUery and cash in addition 
to the landed property which been 
divided up. Daw Ngwe said that Ma Thaung 
hod left nothing more. Her *wo 
agreed with her, end executed a deed in 


Suit ditmissed. 
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Twhich they waived all claims to any further 
property against Daw Ngwe in whose hands 
it would seem the gold and cash, if it 
existed, must be. Then U Po Hlaing, Maung 
Phye and Daw Ngwe referred the question 
of the atwin property to arbitration, and 
four arbitrators were appointed. The deed 
of reference is simple. The parties agreed to 
obey what the arbitrators decided on the 
matters in dispute about inlieritance. One 
of tlie arbitrators, U Tha Hlaing, was sick 
at the time; so tlie other three recorded 
statements of witnesses in hisalwence. They 
then wrote an award which is in the form 
of a judgment giving a gist of the evidence 
recorded at the hearing. I have checked 
the award with the witnesses’ statements, 
and tlie award does set out tlie salient 
ixiints of the evidence, and in fact I have 
seen worse judgments written liy Courts. 
Tliis was taken to the other arbitrator who 
ro;ul through it, tlierohy making himself 
acquainted with the evidence, anti he signed 
it as he regarded it as reasonable. This is 
the award which tlie plaintiffs seek to have 
filoil. Ma Ngwe objects. The written state- 
ment seems to have been drawn up not with 
regard to tlie facta of tlio case but with 
regard to Scb.2, Civil P. C. Nvery [Kjasible 
objection that can be raised has been raised, 
and the Judge of the trial Court framed 
seven issues. lie first deals with issue 4, 
whether the arbitration was revoked and, 
if so, could a valid award bo passed. This 
is a (luestioD of fact and ho answers it in 
the negative. He next deals with issue 5, 
whether three out of five heirs could make 
a valid reference. Ho quotes no authority 
hut says that it is not incompetent for the 
remaining heirs to refer the matter to 
arbitration. He then deals with issue 6, 
whether failure of one of the arbitrators to 
tiarticipato in the proceedings invalidates 
the award. After quoting 12 RANG 128* and 
7 RANG 715- ho comes to the conclusion 
that the arbitrators in the present case had 
violated the fundamental principles of arbi. 
tration by proceeding in the absence of the 
fourth arbitrator. Ho therefore dismissed 
the suit. 

An appeal was filed and the learned 
District Judge deals with the question of 
whether failure of one of the arbitrators to 
particiiKito in the proceedings invalidates 
the award. The learned District Judge 

1. (’84) 21 A I R 1984 Bang 24 : 149 I C 1083 : 12 
Rang 128, Bagaya Sayadaw v. U Paduma. 

2. (’80) 17 A I R 1980 Rang 186 : 121 I C 801 : 7 
Rang 716, Ms Sin v. Ma Pu. 


refers to (1897-01) 2 U B R li’ and l Hung 15,* 
and agrees with the view taken by the trial 
Court that the arbitrators had violated the 
fundamental principles of arbitration and 
are guilty of misconduct. He then goes on 
to say that tlie c^ise would in any event 
have to ho dismissed because all the heirs 
had not joined in the reference to arbitra- 
tion ; so on that ground also the case must 
fail. Tlie plaintiffs come to this Court in 
revision. This is a revision matter, hut it 
has been held more than once that the 
ignoring of a reiorted ruling of this High 
Court, or complete failure to grasp its essen- 
tials, must be taken as material irregulari- 
ties, and it seems to me tlnit in this case 
both the lower Courts have done tliis. With 
regard to all the heirs not having joined in 
the reference to arbitration, there is a very 
well known casewbich. I should think. every 
Court in Burma knew, namely what is 
known as the Kirkwood case which has 
produced more than one ruling from the 
Privy Council already. The present case 
I refer to is 5 Rang ihg.* This was a dispute 
with regard to the division of two estates 
which began with a reference to arbitration. 
A reference to page 19i shows that the 
submission to arbitration was executed by 
certain adults and by certain unauthorized 
guardians of some minor heirs, and it was 
nob disputed that the persons who purported 
to act for tlie minors had no authority to 
do so. The actual reference therefore was 
by some only of the heirs. Nevertheless 
their Lordships did not say immediately 
that the reference to arbitration must have 
been bad. On p. 20 i is the passage ; 

Thoro romains, however, the importint question 
whether the award of 10th June 1910, having been 

66t aside as regards the two minors it 

should ID addition bo sat aside in its entirety. 

After dealing with the facts, on p. 203 it 
will bo seen that the trial Court found that 
the award was void with regard to all the 
parties and must be set aside in its entirety, 
hut on appeal the Chief Court took a wholly 
different view. In the next page occurs the 
passage : 

Tho major parties to the reference in the award 
acted with their eyes open and with full knowledge 

of what they wore doing there is no ground 

for holding that they should be relieved of tho 
result of their considered action and their biudinir 
agrooroent to refer. ® 




dismissed the appeal against that order. It 

4 - ( 28 ) 10 A I R 1923 Rang 187 : 74 I C 6 : 1 S 
15 , U Gunawa v. U Pyinnyadipa * 

s. (*26) 12 A I R 1925 P 0 21G : 89 I C 778 • 5 Ran., 

186 : 62 I A 265 (P C), Kirkwood v. Maung 
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seems therefore manifest that the mere 
fact that all the heirs did not join in the 
reference is no ground for upsetting the 
award so far as those people who made the 
reference are concerned. Next with regard 
to the award itself, I am fully aware that 
when arbitrators are appointed they are 
supposed to act together, but I do not think 
that it is absolutely essential that all the 
arbitrators should be present when all -the 
evidence is recorded provided all the arbi- 
trators are made acquainted with the evi- 
dence that has been recorded before they 
come to their decision. There is nothing 
illegal or contrary to the principles of natural 
(justice in this and it is often expressly 
provided for, as in the case of an election 
petition with which I had to deal recently 
in which the rules lay down that one of 
the Commissioners may be sent out to 
record evidence by himself if all the Com- 
missioners are unable to make the necessary 
journey. But it must be shown that all the 
arbitrators are made acquainted with that 
evidence, and for that reason I have had to 
check the record of the evidence with the 
resume of it which appears in the award, 
and although it has not been proved that 
the absent arbitrator read the evidence in 
full, it is proved tlmt be read through the 
award which contains a digest of it. It is 
argued that the arbitrators never met 


Cml P. 0., and decides apparently on the 
basis of some unreported second appeal of 
the Madras High Court. I am unable to 
hold it as a binding authority. 

The lower Courts seem to me to have 
taken rulings on totally different facts and 
applied them to this case. This is more 
than a mere error of law. After considering 
the law applicable a failure to grasp the 
real point in issue is, in my opinion, a 
material irregularity, and for that reason 
this Court can interfere in revision. I hold 
that this award, if good in other respects, 
will bind the people who signed the refer- 
ence to arbitration. I also hold that this 
is a good award of all the arbitrators in 
view of the fact that they were all made 
acquainted with the material parts of the 
evidence and all came to the same conclu-i 
sion. I set aside the order of the lower 
Appellate Court confirming the order of 
the trial Court which dismissed the suit. 

I am however not able to pass final orders 
because the trial Court did not deal with 
the other issues in its judgment at all. I 
therefore set aside the decree of the lower 
Appellate Court and send the case back to 
the trial Court for disposal on the other 
issues. All costs hitherto to be costs in the 
case as ultimately decided. 

d.s./r.k. Decree set aside. 


together for discussions. This seems to me 
to bo true, but they all took the same view 
of the evidence. 

The rulings which are quoted in the 
judgment are not really to the point. In 7 
RANG 716^ only three of the four arbitrators 
signed the award and they never met toge- 
ther for discussion. One of the arbitrators 
objected to the award and if they all had 
a discussion together he might have been 
able to persuade bis colleagues to come 
round to his view. But I cannot understand 
how four men who all think alike must 
be required to discuss matters, for they 
will presumably only confirm each other’s 
opinion. 12 RANG 128* referred to quite a 
different state of affairs. Five arbitrators 
were appointed by the Court and were 
ordered to sit together. Four of them acted 
in the absence of the fifth. Obviously it 
was misconduct for them to ignore the 
direct orders of the Court which appointed 
them. My attention has been drawn to a 
Single Judge ruling of the Madras High 
^urt, 12 MAD 113.® This is a ruling of a 
Single J udge. It is under 8. 631 (a) of t he old 
•- 1 99i 18 Mkd. 118, Th a rom irajo v, Baplraju. 
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Roberts C. J. and Blaoden J. 

Thaivanai Achi — Appellant 

V. 

0. R. M. P. R. M. Ramanathan Chet, 
tyar and others — Respondents. 

Civil Misc. Appeal No. 80 of 1939, Deci- 
ded on 26th March 1940, against order of 
Dist. Court, Tharrawaddy, D/- 6th Decem- 
ber 1939. 

(a) Burma Insolvency Act (1920), Sa. 4 and 

75 DecwwMi under S. 4 is aT^yealabU under 

Section 75. 

Tho words "any such person nggrioved" in 8. 75 
(2) mean any person aggrieved having regard to 
tho wording of S. 76 (1) and the words "sneh deci- 
sion" in S. 76(2) clearly refer to such decision as 
is spocidod in Sch. 1 and Scb. 1 in its turn names 
a decision under 8. i as decision which Is j^pooi- 
ablo within the meaning of the section. 2°""^ 
quently an appeal from a decision 
^mpetent undeVs. 76. (P 26 0 1] 

(b) Civill P. C. (1908), 0. I, A S — Aprs. 
tenlee made party to «<if — Suit dtsmtJsea 

Matter becomes res Judicata. .. 

Once a represonleo has been made a par^to ine 
mit under O. 1, B. 8 it cannot be WW; 

)ut bis being heard, if it is dismissed t 
will become res judicata. Rswe. 

(c) Civil P. O. (1908), 0.1. ^ 
tentative suit under 0. 1. A 8 dtpa 


t 
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instance of representor — is not res 

judicata against representee not made party to 
suit. 

Whero a reprasentor in a suit under 0. 1, R. 8 
chooses for reasons of bis own without the kuow- 
ledgo and coucurrcnco of the represonteo who Nvas 
not made a party to the suit to abandon his suit 
and the suit is dismissed at his instauco iho repre* 
BCDtoo who was not made a party to the suit can 
bring another suit in res{wct of the same subject* 
matter. The doctrine of rea judicata has no appli* 
cation. Although the reprcbentancc is bound bv a 
final decision, it is only by tho result of litigation 
that he bocomea bound, **tbe decision*' means a 
decision by a Judge who is trying the case and not 
a decision by one of tho parties to pursue tho 
maltor no further : (1908) 2 Ch D 652; 21 All 505 
(P C); (18C6) 18 C B (N 8) 255. liel. on; 13 M 1 A 
IGO (P C) and 12 Cal 563, Dieting.; AIR 1933 P C 
188, Expl. (l> 25 0 2; P 20 C 1) 

V. Venhatram — for Apj-ollant. 

K, ItasM — for Ro>pondent 1. 

Roberts C. J. — This is an appeal from 
jUn order of tho learned District Judge of 
iTliarnuvaddy who had before him a peti- 
|tion under s. 4, Burma Insolvency Act, and 
the first ])oint which was raised before us 
was that no appeal lay in respect of an 
order so made. In my opinion tiiat conten* 
tion is ill founded. Under 3.75, 8ub*8. (2), 
Burma Insolvency Act, 

any such pijrhori aggriovc^l by any such decision or 
order of a Distrirt Court as is specified in Bch. 1, 
como to or made otherv^it^ than in appeal from an 
order niado by a subordiuato Court may appeal to 
tho High Cijurt. 

Tlio words such decision” clearly refer 
to such decision as is specified in sch.l and 
Sell. 1 in its turn names u decision under s. 4 
as decision wliich is appoiilablo within tho 
meaniug of tho section. Tlio words ”any 
such persr)n aggrieved” apj)ear to mean any 
person aggrieved having regard to the word- 
ing of R.75, suh-s. Il) which says : 

Ihodobtor.any creditor, the receiver or any other 
person aggrieved by a (locision come to • , . , , may 
appi'al to tho District Court. 

But this is a case which falls within the 
aml)it of sub-s. (2), because it is a decision 
Buch as is 8i>ecified in sch.l made other, 
wise than in an appeal from an order made 
by a subordinate Court. 

The main question which wo have to 
decide relates to the position of a person 
who is a member of a class in re8i)cct of 
whom a representative suit has been brought 
within the moaning of o.l, R.8. By leave of 
tho Court a person raay represent the whole 
of such a cliiss and notice of the institution 
of the suit must then bo given tp every 
member of it. Such members of the class 
who may bo termed reprpsoDteea are not 
parties to tho suit unless they apply to be 
made parties which they are at liberty to 
do under sub.r. (2) of R. 8 which reads : 


Any person on whoso behalf or for whose benefit 
a suit is instituted or defended under sub-r. (1) 
may apply to the Court to be made a party to 
such suit. 

And it is conceded by Mr. Basu that oncej 
a person has been made a party to tho suit 
— and it cannot be di.smissed without his 
beinj* beard — if it is dismissed the matter 
will become res judicata. Butin this instance 
a suit was brouglit by one S. V. B. Subbiah 
Cljettiar on V)ehalf of res[)ondent l among 
others; resi)ondont l was served with a 
notice of tlio suit, but was not made a party 
thereto; and the ciuestion now is tho suit 
having been dissmissecl at tlio instance of 
the representor plaintiff who brought it 
whether respondent l can firing another 
suit in respect of the same suliject. matter. 
In (i9CW) 2 cli D CM* at page O.'jn, Lord Cozens- 
Hardy, then Master of the K<ills, said : 

This is a representative action in which a judii'ta! 
decisiuu on any quesiiuii of construciion or other 
matter arising in the action will bind alt the mem- 
bers of the class represented by the plaintiQ. Rules 
of Court provide for this: But if the plaintifl 
cannot compromiso without the sanction of the 
Court (0. 16, R. 9A), stiil Jess can ho voluntarily 
give away any of tho rights to which tho persons 
whom ho represents aro admittedly entitled. Ho 
c.iunot elect on their behalf to tako less than they 
aro admittedly entitled to. Each individual mem- 
ber of tho class hasa separate right to elect, when 
tho facts aro known. 


It appears to uio that these remarks are 
applicable to the present case. The plain- 
titi in tho representative action clioso, for 
reasons of his own, without tho knowledge 
and concurrence of respondent l, to abandon 
bis suit. At that stage ho was voluntarily 
giving away some of the rights of tho per- 
sons whom ho was representing, if they are 
not to bo allowed to file suits to enforce 
those rights. We have liad our attention 
drawn to tho case in 26 I a 175,= and it is 
noteworthy tliat in tlie speech of Lord 
^lacnaghtou bo quoted with approval some 
observations of Willes J. In (18C5) 18 C B 
(n S) 255* at p. 270, who said : 

The conditions of the oxclunion of juri:>diction on 
the ground of res judicata aro that tho same iejen- 
tical matter shall have come in quesliou already 
in a Court of competent jurisdiciioo, that tho 
matter shall havo been controverted, and that it 
shall havo been finally decidwl. 

In tho present case tlio course of litiga- 
tion was commenced, the conclusion of 
which would have been binding on respon- 


1 . (1908) 2 Ch D 052:78 L J Oh 97; 99 L T 706 IG 
Manson 36, In ro Calgary and Medicine Hut 
Land Co. Ltd. 


fuyj All 605 : 26 I A 175 : 7 Sar 638 (PC) 
Parsotam Gir V. Narbada Gir. 

3. (1865) 18 C B (N 8) 255 : 11 Jur (N 8) 177 • 12 
L T 143 ; 13 \V It 469, Langmead v. Maple. 
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dent 1 ; but the persons ceased to litigate 
the matter. Though it appears about to be 
controverted, it was not controverted, still 
less was it finally decided ; and no conclu- 
sion was reached. Adopting therefore the 
standard which the learned Judge has laid 
down, and which has received the approval 
of their Lordships, I cannot find reason for 
saying tliat the doctrine of res judicata 
applies here. Again, in Robert Watson and 
Co. V. Collector of Zillah Rajshahyef 
which was cited by Mr. Venkatram, who 
argued his case with great ability, the repre- 
sentor bad litigated, whereas in the present 
case he abandoned litigation at some inter, 
mediate stage. And again, the dictum of 
Tottenham J., in Kartick Chandra Pal v. 
Sridkar Mandalf that since the plaintiff 
failed to adduce evidence which it was 
incumbent upon them to do and the suit 
was dismissed it must be held to have been 
dismissed upon the merits, was cited. But 
I am of opinion that the learned Judge 
meant such a dismissal to apply as against 
a party to the suit and not a mere potential 
party such as respondent 1 was in the matter 
wo are now reviewing. 

Although the representance is bound by a 
final decision, it is only by the result of 
litigation that lie becomes bound, and in my 
opinion, “the decision’’ means a decision by 
a Judge who is trying the case and not a 
decision by one of the parties to pursue the 
matter no further. Another case to which 
wo wore referred was that of Kumaravelu 
Chettiar v. Ramaswami Ayyarf" There it 
was decided that the decision in a former 
suit only operated as res judicata under 
certain condition. The present is a case in 
which there has been no decision in a former 
suit. Accordingly, for all these reasons, I am 
of opinion that the order of the learned 
Judge was right, although I am constrained 
to add that he does not give very many 
reasons for arriving at the conclusion which 
ho reached, and this appeal must be dis. 
missed with costs, advocate's fee seventeen 
gold mohtirs. 

Blagden J. — I entirely agree, although 
I (perhaps unnecessarily) should like to 
make it clear that by the reference in my 
Lord’s and my judgment to the plaintiff in 
the first suit having given up the right of 
respondent 1 to this appeal we do not mean 

4 . ('67-69) 18 MIA 160 : 8 Bong L R 48 : 12 
W R 48 : 2 Sutlier 269 : 9 Bar 600 (P 0). 

5. (’86) 12 Cal 668. 

«; (’88) 20 A I R 1988 P 0 188 : 148 I 0 665 : 60 
I A 278=66 Mad 667 (P 0). 


that he gave up the right to avoid the trans- 
fer which it is now sought to avoid; the 
question remains open whether he ever had 
that right. All that is meant is that he gave 
up the right to have that question judicially 
decided in the first suit. 

G.N./r.K. Appeal dismissed. 
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Roberts C. J. and Blagden J. 

K. A. Ramaswamy Naidu — Appellant 

V. 

A. Y. Lazarus — Respondent. 

Civil Misc. Appeal No. 4 of 1940, Decided 
on 2nd April 1940, from order of High Court 
in Insolvency Case No. 92 of 1937. 

Presidency Toions Insolvency Act (San- 

ffoonj, Ss. 39 (J) (b) rtnd 60 (2) — Order under 
S. 39 (1) (b) — Judge can add to it order under 
Section 60 (2), 

Where a Court has suspended the discharge for 
a specified time, under S. 89 (1) (b) be can add to 
the order under S. 39 (1) (b) an appropriation 
order under S. 60 (2) ; (1908) 98 L T 56, Pel. on. 

[P 26 0 2 ; P 27 0 1] 

Phallacharya — for Appellant. 

Dangali — for Respondent. 


Roberts C. J. — This appeal must be 
allowed. With all respect, I feel that the 
learned Judge perhaps did not have put be- 
fore him the provisions of S. 60, sub-s. (2), 
Rangoon Insolvency Act, and that the posi- 
tion in regard to s. 39 of the Act, was there- 
fore rendered not quite clear. In the case 
before Braund J., that learned Judge did 
not desire to refuse the discharge, but to 
take one of the other two courses open to 
him under S. 39. And what S. 39 enacts, so 
far as the two kinds of suspensions are con- 


cerned, in this ; either that the suspension 
must be for a specified time, or, if the time 
is left vague, the suspension may be for a 
period which will elapse when four annas 
in the rupee has been paid to the creditors. 
The learned Judge, in plain terms, susiwn- 
ded the discharge for a specified time, under 
S. 39 (1) (b) of the Act, and, to put the mat- 
ter in common place language, the insolvent 
then knew, when he left the Court, that he 
would get hisdisoharge within thirty months. 
There was therefore no vagueness in the 
order. At the same time, the learned Judge, 
icting under s. 60 (2) of the same Act, hav- 
ing found that the insolvent was in receipt 
of a salary, to which the Act appli^. i*’ ® 
in order of payment of a part of it to e 
official assignee. This is known as an 

propriation order, and the 

;o be paid was Bs. 86 a month. Acdto^ 

earned Judge was quite within his rightsl 
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.in adding to the order under s. S9 (l) (b) 
jan appropriation order under S.CO (2). The 
learned Judge took quite a different course 
from that which he had taken some years 
before in 13 RANG 355.^ In that case the 
Court, on appeal, found it necessary to allow 
an appeal from this learned Judge, who had 
then said : 

I take the view that this insolvent can 

and should pay twelve aouas in the rupee 

I shall accordingly suspend hU discharge until 
twelve anuas in the rupee is paid. 

The effect of that order would be that 
the insolvent leaving the Court might not 
know when he could pay twelve annas in 
the rupee and it would not be an order 
under s. 39 (l) (b) susi)6ndiDg the discharge 
for a specified time at all, but suspending 
his discharge until a specified payment, ex- 
ceeding four annas in the rupee, had been 
made, and therefore as the Court of appeal 
iwinted out, was beyond his power. Mr. 
Dangali has urged ui)OU us that the effect of 
the order i)assod by the learned Judge in 
the present case will be tlie same as that 
passed in 13 Rang 355,^ because the insolvent 
will not got his discliargo until in fact the 
creditors, under the ni)propriation order, 
have received more than four annas in the 
rupee. But the whole i>oint of the differ, 
enco is tliis; that in the present case the 
insolvent knows that ho is going to receive 
his discharge within a specified time. The 
order has been made under S. 39 il) (b), and 
the more fact that the creditors are going 
to receive some part of their dues ought to 
be a matter of satisfaction rather than 
regret. Wo have had the case in ( 190 S) 93 

L T cited to us, and there Phillimoro J. 
said : 

There is no jiiriedictloD to suspend an order of 
discharge till two conditions have been satisOed 
one ol time and one of payment. There is, bow- 
ever, power to suspend for either, and to suspend 
for time and to attach conditions us to portion of 
the debtor'a future c;irolQg8. 

That is exactly what has l)een done here. 

It was a suspension for a specified time, 
conditions having been attached, under the 
provisions of s. CO ( 2 ), Rangoon Insolvency 
Act, as to a portion of the debtor’s future 
earnings, in the sense that an appropriation 
order under that section has been made. 
The object of the statute is not that insol- 
vents shonld not pay a sura exceeding four 
annas in the rupee, but that if they do so 
^oro should be a reasonable certainty in 

1. {‘86) 22 A I R 1985 Raog 200 : 18G I C 982 ; 18 
Rang 355, Bola Ram v. Sohan Singh. 

2. (1908) 98 L T 85 : 15 Monson 842 : 52 8 J 192 

In n Walmaloy; Ex parte Bankrupt. ’ 
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their minds as to the date on which they 
will get their discharge. That certainty 
exists here and, for those reasons, this ap- 
peal must be allowed with costs, advocate’s 
fee in this Court, three gold mohurs. 

Blagden J. — An order susiionding an 
insolvent’s discharge for a definite time, an 
order susjiending an insolvent’s discharge 
until the insolvent pays four annas in the 
rupee, and an order of ilischarge conditional 
on judgment being entered, are each in 
the nature of a punishment. That is what 
S. 89 ( 1 ) (b), Rangoon Insolvency Act, is for. 
But punishment of insolvents and protec- 
tion of the public against tliem are not the 
only objects of tlio Insolvency Act : another 
object is to try to secure some measure of 
payment to the creditors of the jiarticular 
insolvent, and that is what of the .\ct 
is for. In ray opinion, tlie fallacy of Mr. 
Dangali’s argument, which was both inge- 
nious and ingenuous, is that it confuses 
])unishmenton the one hand and an attomj)t 
to secure i)ayment on the other. A man is 
not punished l>ecau8e he is made to jiay 
some portion of his just debts ; his punish- 
ment is in so far as his discharge is suspen- 
ded or refused. Here the Court imposed a 
particular punishment; that is not made 
any the worse, or made illegal, because the 
Court also did something else, namely, set 
aside a i)ortion of the del)tor’s future pay 
for the benefit of the creditors. In these 
circumstances I entirely agree with what 
my Lord has said. 

D.S./R.K. Appeal allowed. 

^ A. I. R. 1941 Rangoon 27 

Sharpe J. 

V Ba Mauntj — Plaintiff 
v. 

U Chit Hlaing and another 
Defendants. 

Civil Regular No. 104 of 1940. Decided 
on 23rd August 1940. 

'(a) Government 0 / Burma Act (1935), S. 25 
M/ “ Member <ii*pointtnent in 

Arwiy as Second Lieulc7iant~IIe ceases to hold 
ony office of profit even if his resignation is 
9(%ll subject (0 // 15 Majesty's approvaL 
Whoro a member has resigned bis appohitmeat in 
the Army as Second Lieutenant bo is not holding 
any oflico of proilt under the Crown and is therefore 
never disquali^ed for being a member of the House 
of Representatives oven if His Majesty has not yet 
approved of his being given permission to resign 
his appointment. [p ^8 C 21 

fb) Covenwunt of Bunna Act (2935). S. 27 
(3) — Speaker has no power to declare xohether 
member's seat has become vacant or not 
The Speaker is subject to the jurisdiction of the 
HighCourtandhehas no power to declare whether 
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a momber’6 seat has become vacant or not : A I R 
1911 Rang 5, Foil. [p 29 0 1] 

(c) Practicx — Subsequent events — Incomplete 
cause of aelion cannot be completed by anything 
arising after action. 

Nothingarising after action is brought can either 
create a new, or complete a then incomplete, cause 
of action entitling tho plaintiCf to any relief in 
that same then esisting suit ; A I R 1938 Rang 
134, liel. on. [P 29 0 2] 

E. Hay, U E Maung and V Maung Maung 

— for Plaintiff. 

Kyaio Din and P. K. Basu — 

for Defendants 1 and 2, respectively. 

Judgment. — The facts of this case are 
simiLar to those in U Lun v. U Chit 
Hlaing.^ There are however one or two 
slight differences, one of which is all-im. 
portant. At all material times the plaintiff, 
U Ba Maung, was the member for Myit- 
kyina, having been chosen at a byo-eloction 
in December 1938. He was present in the 
chamber when the point was first raised 
by defendant 2 , and he, too was also present 
there during the discussion both on 29th 
March and 1st April, and also when tho 
speaker gave his decision on 2nd April. Un- 
like U Lun, however the plaintitf in this 
suit did not speak in the chamber at any 
time on any of those three days, either in 
an attempt to defend his own position as a 
member or otherwise. Tho other difference, 
and the all-important one, between tho facts 
of this case and those of U Lun's case^ is 
that in tho Burma Gazette for 18th April 
1940" it was notified, under date Gth April, 
that the plaintiff in this suit. U Ba Maung, 
bad been permitted, subject to His Majesty's 
approval, to resign his appointment as a 
Second Lieutenant in the Army in Burma 
Reserve of Officers, with effect from 26th 
March. Tho fact that the plaintiff had re- 
signed his appointment on 2Gth March was 
mentioned to the speaker by the Advocate. 
General in the course of the latter’s address 
on 1st April. But no mention whatever of 
this fact was made by the speaker in the 
course of giving his decision on 2od April. 
The plaintiff, U Ba Maung, filed this suit 
on tho same day that U Lun filed his. The 
plaints in the two suits are identical, except 
that the plaint in this suit includes the 
additional averment (in Para. 5) that the 
plaintiff resigned his appointment on 26 th 
March. The two written statements in this 
suit are in precisely the same terms as the 
two written statements in U Lun's 
there is no additional plea in either of the 

1. l^poTUd in ('41) 28 A I R 1941 Rang 5. 

». Burma Gazette, Part 1, page 485 : Defence 
Department Notification No. 268. 


written statements in this suit to meet the. 
additional allegation in the plaint which 
1 have just mentioned. 

In my judgment the fact that this plain- 
tiff resigned his appointment on 26th March 
disposes of the case. As he had resigned on 
thftb date, he was not holding any office of 
profit under the Crown in Burma when the 
first ordinance ceased to operate, and it is 
not suggested that he was doing so at any 
later date. The plaintiff in this suit was 
therefore never disqualified for being a mem- 
ber of the House of Representatives and so 
his seat never became vacant. Some slight 
argument, if 1 may so describe it, was ad- 
dressed to me by Mr. Kyaw Din to the 
effect that, as the plaintiff’s resignation was 
only permitted subject to His Majesty’s 
approval, and as His Majesty has nob yet 
given bis approval thereto, the plaintiff’s 
resignation is as yet of no effect. It is enough 
for me to say that if it was right to say in U 
Lun's case^ that the fact that His Majesty 
bad not yet approved his appointment as 
a Second Lieutenant did not prevent the 
appointment from being effective so far 
as disqualification for membership of the 
House of Representatives was concerned, 
then it is equally right to say that the 
fact that His Majesty has not yet approved 
of the present plaintiff being given permis- 
sion to resign his appointment does not 
prevent bis resignation being effective for 
the present purpose. 

It has been said on behalf of the speaker 
that he was right not to rely upon the mere 
statement made in the chamber by the 
Advocate-General that the plaintiff had 
resigned his appointment on 2Gth March, 
and that the plaintiff ought to have sub- 
stantiated in some way or another the fact 
of bis resignation, as no notification of his 
resignation appeared in the Burma Gazette 
until 13th April, which was after the 
speaker announced his decision. It is not 
to be overlooked in this connexion that U 
Lun, tho plaintiff in the other suit, tried 
to speak in bis own defence, and was pot 
allowed to do so when he wanted to. I think 
that, as regards this plaintiff at any_ rate, 
the speaker, having been put on notice of 
tho position, might well have address^ 
some enquiry either to tho plaintiff, ° 
the defence department, or to 
a view to ascertaining whether what tna 
Advocate-General had stated 
not ; or he might have waited » short wbue 

to see if any notification 

appeared in the Burma Gazette, as m fact 
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it did less than a fortnight aftor his deci- 
sion. But the speaker did none of these 
things, and proceeded to give his decision, 
in which he did not make any reference at 
all to even the possibility of this plaintiff 
having resigned. Nor did be, after the 
Dotihcation bad appeared in the Burma 
Gazette, make any statement in the cham- 
ber reviewing his decision. Incidentally, his 
omission to do that confirms me in my view 
that the speaker did in fact purport to be 
“the declaring authority” in tliis matter, for 
if the speaker had been legally invested 
with the power to declare a seat to have 
become vacant, he could not, as it seems to 
me, go back on that declaration. 

In these circumstances the plaintiff was 
in my opinion fully justified in instituting 
this suit on 2ith April last, at any rate as 
against the sjmker. On that date the plain- 
tiff was entitled to the legal character of a 
momljor of the Ooiise of Representatives of 
the Burma Legislature, and the speaker 
hiul denied his title to that character. For 
tiio reasons given in my judgtiiont in O 
Lun's case^ I am of opinion not only that the 
speaker is subject to the jurisdiction of this 
Court hut also that ho h:ul no power to 
declare that the plaintiff's seat had become 
vacant. It is not suggested on behalf of the 
speaker that the plaintiff is able to seek 
any furtlior relief than a bare declaration, 
except the injunction for which ho also 
asks, and so I thiuk that tliis is a proper 
case in which to grant relief to the plaintiff 
under 8.42, Specific Relief Act, 1877. The 
plaintiff will ho granted as against defen- 
dant 1 a declaration that ho (tlio plaintiff) 
was on Q5th April 1940 a member of the 
House of Representatives of the Burma 
Legislature. I do not propose to grant the 
plaintiff a further declaration, as he asks 
mo to do. to the effect that defendant i 
had no iK>wor to determine the matters 
disiwsed of by him in his "ruling” of 2nd 
April 1940 and that defendant I's declara- 
tions and findings are of no force or validity. 
The plaintiff obtains all that really matters 
to him by being granted the declaration 
which I do propose to make, while I am 
not at all sure that the further declaration 
which ho seeks is one which I can properly 
grant under 8.42, Specific Relief Act. I 
should bo slow to grant the injunction 
which is asked for, because I feel sure my. 
self that the speaker will not act contrary 
to the decision of this Court, but (of course 
subject, if ho so desires, to testing the cor- 
roctuoss of my judgment on appeal) will 
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loyally abide by it. In fact, at the very end 
of the hearing of this case Mr. E Maung, 
on behalf of the plaintiff, said — these are 
the exact words : 

We bare to ai^ume that as spc,)kcr of tbe 
House of Represeutatives be (tb.it is, the speaker) 
would show respect to the decision of this Court. 
Wo are not justibed in thiukiug that he would 
flout tbe decision of this Court. 

In these circumstances I shall not there- 
fore grant the plaintiff an injunction. De- 
fendant 1 must pay tbe plaintiff’s costs. 
Bearing in mind the fact that the two cases 
wdre heard together, hut also bearing in 
mind the importance of this case and the 
amount of preparatory work which has 
obviously had to be done by the advocates, 
I fix an advocate’s feo of twenty gold 
mohurs for the first day, eight gold mohurs 
each for the second, third, fourth, fifth and 
seventh days of the hearing, five gold 
mohurs for the sixth day (whicli was not a 
full one), and two gold mohurs for to-day. 

I must now deal with the position of 
defendant 2 . Mr. E Maung, on behalf of 
the plaintiff, impressed it upon me, wlien 
he firet opened his case, that his client was 
only suing defendant 2 in his capacity of a 
private member of the House, and not in his 
capacity of deputy speaker. Mr. E Maung 
has very frankly and jiroperly conceded 
tliat, merely by raising this matter in the 
chamber in the way in which ho did, defen- 
dant 2 cannot ho said to have denied the 
plaintiff’s title to his character of a member 
of the House of Representatives. Mr. E 
Maung however relies upon para. 4 of defen- 
dant 2'8 written statement, the terms of 
which are that defendant 2 “states that from 
the date of gazette notification plaintiff 
held an office of profit under the Crown.” 
That is the only thing upon which the 
plaintiff relies as showing that defendant 2 
has denied the plaintiff’s status as a mem- 
ber. Even if I tliought that that did in fact 
amount to such a denial as is contemplated 
by s. 42, Specific Relief Act, it would not 
assist the plaintiff on this point, for, as I 
pointed out in 19.88 R L R 6^ at p. 18 : 

Nothing ari^og ufUir action brought can either 
create a now, or comploto a thou incomplete, cause 
of action entitling the plaintiff to any rolief in that! 
&amo then existing suit. 

Defendant 2'8 statement was, naturally, 
filed after the suit was instituted, and so 
the plaintiff cannot rely upon anything 
in the written statement to complete his 
admittedly otherwise incomplete cause of 
action. On this ground alone the suit as 

2 . ('88) 25 A I R 193^RaDg 134 : 177 I 0 687 
1988 R L R 6, Smith v. Heptoostall, 
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A. I. B. 


against defendant 2 must be dismissed with 
costs, the advocate’s fee to be similar to 
that which I have fixed as between defen- 
dant 1 and the plaintiff, and I need not go 
into the other defences raised by defendant 2. 

D.S./R-K. Order accordingly. 
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BaU J. 

Maung Thet — Applicant 

V. 

Maung Chit Kytve — Opposite Party. 

Criminal Misc. Appln. No. 1 of 1940, 
Decided on 20th Juno 1940, for transfer of 
case from Township Magistrate, Madaya. 

• Criminal P. C. (1898), Ss. 190 (c), 191 and 351 
— During trial of certain person another 2>erson 
who was present ia Court detained and made co- 
accused — S. 351 applies — S. 191 is no bar to 
jurisdiction of Magistrate to try such person. 

Section 190 appears in a chapter dealing ^ith 
conditions requisite for initiation of proceedings, 
whereas B. 351 appears in a chapter dealing with 
matters arlsingout of proceedings already initiated. 
After a Magistrate has taken cognizance of an 
offence in one of the three methods mentioned in 
S. 190, ho gets the seisin of the wbolo case and his 
jurisdiction to bring ovcryl>ody concerned in tho 
commission of tho oflonco to justice is in no way 
restricted. Where proceedings have been instituted 
against certain person and during the trial of 
such ]>erson Magistrate detains another person and 
makes him co-accused, S. 351 applies to such a case 
and not S. 190 (c). Section 191 is no bar to tho 
jurisdiction of Magistrate to try such person : AIR 
1923 Rang 81 (F B) and (1897-01) 1 U B R Cr 56, 
llel. on. (P 31 C 1] 

K. C. Sanyal — for Applicant. 

17 Ni, Oovernmcnl Advocate — for the Grown. 

Order. — This is an application for transfer 
of Criminal Regular Trial No. 78 of 1939 from 
the (Jourt of the Township Magistrate, 
Madaya, to some other Court in Mandalay 
for trial. It arises in this way. On the 
report made by one Maung Chit Kywe of 
the loss of his boat the police arrested one 
!Ma Ya and sent her up for trial on a charge 
of theft under s. 879, Penal Code. The appli- 
cant and one Maung Bo were two of the 
witnesses for tho prosecution but they were 
not examined though they were present in 
Court. After the examination of some other 
prosecution witnesses the applicant and 
Maung Bo were detained and made co- 
accused; whereupon the applicant applied 
for adjournment of the case on the ground 
that he wanted to move the District Magis- 
trate of Mandalay for transfer. Tho adjourn, 
ment was granted and the applicant moved 
the District Magistrate for transfer but his 
(Application was dismissed. He therefore 
comes np to this Court on the following 


grounds : (i) That the Magistrate has no 
jurisdiction to try the case against the ap- 
plicant and Maung Bo as he took cognizance 
of the offence against them under 8 . 190 (o), 
Criminal P. 0.; (ii) that the Magistrate and 
the informant Chit Kywe are friends and 
that Chit Kywe has been seen going to the 
Magistrate’s chamber during tho hearing of 
the case. 


So far as the second ground is concerned, 
there is, in my opinion, not only no sub- 
stance in it but it appears to be a false alle- 
gation. When the applicant applied to the 
District Magistrate for transfer, he did so 
not on this ground but on the ground of 
want of jurisdiction on the part of the Magis- 
trate. The applicant can therefore succeed 
only if he can show that the Magistrate took 
cognizance of the offence against him and 
Maung Bo under s. l90(o), Criminal P. 0. 
If the Magistrate took cognizance of the 
offence under s. 190 (c), he would, of course, 
have no jurisdiction to try the case in view 
of what S.191, Criminal P. C., says. The 
Magistrate in his order by which he made 
the applicant and Maung Bo co-accused said 
that he did it in exercise of the power con- 
ferred by s.351, Criminal P. 0. The whole 
question that therefore arises is whether 
in circumstances such as these S.190 (o) or 
s. 351 of the Code applies. This question was 
considered by a Full Bench of the late Chief 
Court of Lower Burma in ll L B R 898* at 


pages 405 and 406 and Sir Sydney Bobinson 
answered it, after quoting s. 190, os follows ; 

It iit to bo noted that the section provides that 
cognizance may be taken of any offence and that 
no reference is made to tho oflondor. Indeed, the 
identity of tho offender is in no way involved, for a 
complaint may be presented with a view to action 
being taken against some person or persons un- 
known. When therefore proceedings are initiat^ 
on a complaint, or on a polico report, the Magi^ 
trate can legally take cognizance of the offence and 
the requirements of 8. 190of the Code are complete. 

In the present case, the trial was commenced 
and action was taken against Oban Tha. The addi- 
tion of a new accused does not, In mjr opinio, 
necessitate fresh proceedings in initiation. The 
avidence, it is true, most bo recorded do novo, but 
that is merely in order that tho witnesses, 
avidenoe has already been recorded, may to used 
against tha new accused. Tho Magistrate MVing 
taking congnlzance of tho offence it is ^’8, 
proper that he should bring to justice all th^ 
prions, whether originally mentioned or noMvho. 
!h6 evidence shows, were guilty of that • J: 

aaa been held that In such cases, the 

ifaould be regarded as taking oriffinal 

lame clau^f 8. 190 as ho did against }J® 
kccueod : and If it wore necessary to apply »• 

i7('"28)To‘aIR 1998 ’S I Shin Xba 

Cr L J 619 : 11 L B R 893 (F B), Nga Ohan xoa 

V. Emperor. 
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all, I vrould hold that that is the correct view to 
take lor the reasons that I have gh’en above. But, 
in my opinion, 8. 351 applies to such cases, and is 
intended to apply to them. The offence being one 
and the same, and the Magistrate, having cogni. 
zance of that offence, acting under 8. 190 (b). has 
full seisin of the offence. lie takes action on the 
evidence given for the prosecution to establish the 
offence, and there is apparently no need therefore 
to refer back to S. 190 at all. However this may bo, 
if there is such necessity, there is ample authority 
to support the view that in this case the Magistrate 
was acting under S. 190 (b). I am unable to agree 
that there is no indication in the language of 
S. 351 to support the view that S. 190 applies to 
the initiation of proceedings and that S. 351 ap- 
plies to proceedings that have already boeu initiated. 
The section distinctly refers to cases in which a 
trial has already been begun, and the section, as 
now drafted, refers to einjuiries and also trials. 
With the exception of one case, there is no reported 
case that I can find that takes a different view. 


Tho same view was held by Herl)ert 
Tliirkoll White J. C. (as ho then wasi in 
(lH'.i7-0i) 1 u B It ur 5<i." I resixjctfuUy agree 
with these views. Looking at tlio {VDsitions 
wliich S3, l‘.)0 uml 351 respectively occupy in 
tho Code, tl)o intention of tho Legislature 
Iwcotiies quite apparent. Section ll»0 appears 
in a chapter dealing with conditions requisite 
for initiation of proceedings, whereas S. 36i 
apiHjars in a cliaptor dealing with matters 
arising out of proceeilings alrea<ly initiate<l. 
.After a Magistrate lias taken cognizance of 
an olTonee in one of the tlireo njetho<ls 
meutionotl in s. lito, lie gets the seisin of 
tho whole case and his jurisdiction to bring 
;evoryljody concerned in tljo comiuission of 
,tho ollence to justice is in no way restricted. 
Section :i5l, therefore provides that 
(1) Any perion attondiug u Criuiinal Court, 
nllhough not under arrest or upon a summons, 
may bo detained by such Court for the ptirposo of 
inquiry into or trial of any offence of which such 
Ujurt can tako cognizance and which, from the 
evidence, may appear to have been committed, and 
may bo procoede<l against as though be had been 
arrc«<ta'l or eummoued. 


(2) When tho detention takes place in tho com 
of an inquiry under chap. 18 or after a trial h 
boon ^Kun, the proceedings in respect of such pc 
son shall be commenced afresh, and the witnew 
re> heard . 


When a Magistrate detains a person under 
S. 851 and tries him. 8 . 191 is not a bar to his 
Ijunsrliction. That is exactly what the Magis- 
[trate did in this case, and tho application 
must for these reasons bo dismissed. It is 
accordingly dismissed. 


D.S./n.K. 


Application dismissed. 


2. CaT Ol) 1 U B R Cr 6C, Nga Paing v. Queen- 
hmprege. 
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Ba U and Spargo JJ. 

Maung Ba Ku — Applicant 

V. 

The King. 

Criminal Misc. Aiqdn. No. 71 of 1938, 
Decided on 9th February 1939, for transfer 
of case. 


(a) Kachxn Hill Tribes lUgulatkm (I of 180b}, 
(lusngoon), Ss. 8 and 0 — Jlegulalioii applies 
only to persons who arc members of hill tribe — 
Application by pcrscni, tiol member of hill tribe, 
but residing t»i lull tracts, for transfer of 
case, lies to High Court ami not to 

sioncr of Ziicision apixnnted under S. 9 High 

Court has Jurisdiction to deal leitli such appli^. 
tion — Case i4 governed by Hodifteation ii in 
Schedule to fiurma (I'roniur Districts) lleoula- 
tion, 1 of 1925. 

Tho Kachin Hill Tribes Regulation applies only 
to pori^one who uro mc-mborti of a bill tril* and 
not to persona who, though thov iMppen to be 
residing in tho Kachin Hill Tracts, are not mem. 
bora of a hill tribe. 8s. 8 and 9 of the R.^'guhtion, 
therefore, only apply when tho accused is a inoiii-’ 
bor of a hill trU)o. As regards persons who aro not 
members of a hill tribe but who are residing in 
the Kachin Hill Tracts, the Burma (Frontier Dis- 
tricts) Regulation. 1 of 1925 applies and under 8, 3 
of tho Regulation, it U enacted that the Criminal 
Procedure Code shall bo in force in tho territories 
to \vhicb the Regulation applies with such modi- 
fications as aro set forth in the schedule. 

An application by an accused, who is residing 
in tho Kachin Hill Tracts, but who is not a mom- 
»>or of a bill tribe, for traniifer of a case from tho 
Court of Sessions Judge to some other Court out- 
side tho district or to some other Court of coinpo- 
tent juribillc tion other than the Sessions Judge of 
Kachin Hill Tracts is governed by Modification 
No. 11 in tho schedule and such application lies 
to the High Court and not to tho Commissioner 
of tho Division as tho High Court appointed under 
S. 0 of tho Kachin Hill Tribes Regulation and the 
High Court has jurisdiction to doal with such ap 
plication : Cri. Appeal No. 17G of 1938. Iteversed 

fP32Cl,2i 

(b) Burma (Frontier Districts) Ib'gulalion (1 
of 1925), Schedule, Hodificalion Ho. J], pro. 
i-iso 3 — Scope — Proviso docs not deprive Hirjh 
Court of power to transfer cases under S 5 '’6 
Criminal P. C. ‘ 


Proviso 3 to Modification No. 11 in tho Schedule 
to Burma (Frontier Districts) Regulation No. 1 of 
1925 does not taka away tho power of High Court 
to transfer cases under S. 620, Criminal P. C. 

(P 82 C 2) 

R. C. Sanyal — for Applicant. 

U Tun Byu, Ooverntnenl Advocate 

for tho Crown. 


Bpargo J. — The quostiou tliat arises for 
decision in this case is whether the Kachin 
Hill Tribes Kogulation (Regulation No. i of 
1895) applies to persons who aro residing in 
tho Kachin Hill Tracts hut who are nob 
members of a hill tribe. The applicant, one 

Maung Ba Ku, is accused of committing 

/ 
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criminal misappropriation and breach of 
trust, the offence being said to have been 
committed in Sinlumkaba. Ho has made an 
application to transfer the case from the 
Court of the Sessions Judge of the Kachin 
Hill Tracts, Bhamo, to some other Court 
outside the District of Bhamo, or to some 
other Court of competent jurisdiction other 
than that of tlie Sessions Judge of the 
Kachin Hill Tracts. The question has arisen 
^vhether an application for transfer of such 
a case as this should be made to this Court 
or to the Commissioner of the Division as 
the High Court appointed under S. 9 of the 
Regulation. In criminal Appeal No. 170 of 
laas, Mackney J., held that : 

So far as the jurisdiction of the Courts is con- 
cerned Ss. 8 and 9 of the Regulation apply, and 
in deciding which Courts have jurisdiction it is 
immaterial whether the person concerned was a 
member of a hill tribe or not. What is relevant 
is the locality in which the oQooco took place. 

Doubts have arisen whether this decision 
was correct. I am, with the greatest respect, 
of opinion that tlio Regulation applies only 
to persons wlio are moinhers of a hill tribe 
and not to persons who, though they happen 
to bo residing in the Kachin Hill Tracts, 
are not members of a hill tribe. Reference 
to the preamble which reads : 

Wlicrcuis it is expedient td declare the law appli- 
cable to the bill tribes in the Kachin Hill Tracts 
of Upper Burm.a .... 

shows what the intention of the Regulation 
was. It was clearly to declare the law appli- 
cable to hill tribes. Section 1 (3) enacts 
that : 

It (the Regulation) shall extend to such bill 
tracts and shall appiy to such hill tribes as the 
Governor .... may, from time to time direct. 

It is clear, therefore, that the Regulation 
purports to declare the law applicable to 
members of hill tribes in the Kachin Hill 
Tracts. Certain sections of the Regulation 
are made applicable in special circumstances 
to other persons by s. 1 (8), but the general 
scope of the Regulation is as I have stated 
above. SectionsS and 9. therefore, only apply 
when the accused is a member of a hill 
tribe. The question then arises : "What law 
regulating criminal procedure is applicable 
to persons residing in the Kachin Hill 
Tracts who are not members of a bill tribe? 
The answer to this clearly is that the Burma 
(Frontier Districts) Regulation i of 1925 
applies. By 6. 8 of this Regulation it is 
enacted that the Criminal Procedure Code 
shall be in force in the territories to which 
the Regulation applies, with such modifica- 
itioDs as are set forth in the schedule. The 
'relevant modification is numbered 11 in the 
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schedule. It was suggested that proviso 8 
to this modification had the effect of ousting 
the jurisdiction that the High Court would 
otherwise have had to transfer cases in the 
frontier districts. It was suggested that the 
power granted to the High Court by this 
proviso to reverse or vary any order made 
by a Court of Session under s. 626 , replaced 
the ordinary power possessed by the High 
Court to transfer cases under S. 626, Crimi- 
nal P. C. I find it very difficult to believe 
that this is the effect intended by the proviso' 
in question. If that eflfect were intended it 
would have been very easy to make that 
clear. And there is a reasonable interpre- 
tation of the proviso namely that it confers 
upon the High Court in those parts a power 
which is unusual in the Code, a power to 
reverse or vary an order made by a Court 
of concurrent jurisdiction. Or it may be 
that the effect is to remove doubts on the 
question whether the High Court has power 
in tlie frontier districts to reverse or vary 
an order made by a Court of Session under 
S.52G of the Code. But that it takes away 
the power from the High Court to transfer 
cases under S. 526 of the Code I do not believe. 

I therefore believe that this Court has juris-f 
diction to deal with this application fori 
transfer. 

It was suggested that since the Deputy 
Commissioner Bhamo had taken cognizance 
of the case as Sessions Judge, Kachin Hill 
Tracts, the application for transfer should be 
dealt with on the footing that the Kaohia 
Hill Tribes Regulation appplied. In that 
case the application for transfer would have 
to be made to the Commissioner of the 
Division os the High Court appointed under 
S.9 of the Regulation. In my opinion this 
could not be done because it is only by the 
decision of this case that it has been decided 
that the Kachin Hill Tribes Regulation does 
not apply and once that has been decided 
this Court at once has jurisdiction to order 
a transfer. As to the merits of the applica- 
tion, the officer who took cognizance of the 
offence has now been transferred and I ^ 
no reason to suppose that a fair and impiytial 
trial cannot be had if the case is tried by 
his successor, or that it is expedient for the 
ends of justice that the case should be 
transferred as desired. I would therefore 
dismiss the application. 

Ba U J. — I agree. 

R.M./R.K. Anlication dismissed. 



Maung Ba Ku v. The King (Spargo J.) 
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A. I. R. 1941 Rangoon 38 

Roberts C. J. and Blagden J. 
Cyril by agent Ma Thein 3/ay 

— Appellant 


V. 

Miss I. D'Attaides — Respondent. 

Civil First Appeal No. 135 of 1939, Deci- 
(led on 3rd April 1940, against decree of 
Dist. Court, Bassein, D''. 25th July 1939. 

(a) Burma Laws (13 of 1698), S. 13 — 
AyplKcbilityS, 13 dot's not to Burmese or 
Indian Chrulian— Burmese adoptive father dying 
Christian inUstate — Adopted child is not heir 
loithtn meaning of S. 37, Succession Act. 

SoctloD 13 of tho Burmii Laws Act does oot 
apply to Itidian or Barmose Christians. An adop. 
ted child is not an heir entitled within the mean- 
ing of Section 37 of the Succession Act, on an 
intestacy, to inherit the estate of his deceased adop- 
tive parent, such parent dying a Chrisitan. Noaccop- 
tauce can l<c given to the view that a deceased person 
oven though a Christian, had by his acts made 
such an indication as the law would rc.spoct to tho 
effect that his succession is not to be governed by 
the Succeesion Act. 8. 87, Succession Act, does not 
include illegiliniaUi children nor is there any rule 
in English law or among Christians that a person 
dying without a will confers any rights of succes- 
sion upon children whom ho may have had living 
with him in bis household and treated in the kind 
of way which would suggest in a Burmese Buddhist 
household either an apathita or possibly even a 
klttima adoption: AIR 1934Rang7a and AIR 1922 
P C 14, Bd. on. (P 33 0 2 ; P 34 C 1] 

(i) Buddhist Law (Burmese) — Adoption — 
Bnrmrtu Christian — Custom among Burman 
(diristians giving some share to otlopled child \n 

inheritance is Laud on moral obligation Court 

is iio< concerned uith it. 


1 he custom whereby Burman Christians take 
into their household children as though they were 
Burman Buddhists, and after their death their 
relatives accord to those children some sharefwith. 
out making a dispute about it) in the inheritance 
arisee out of moral obligations only and tho Court 
has nothing to do with it. fP 34 C I 21 

(c) Siucession Act (1925), Ss. 237 and 238 J. 
Lost will — Person relying on, must prove that 
there was tvill and also its terms — Codicil dcoen 
dent OH will — It cannot be admitted to probate 
unless terms of will proved. ‘ 

A poi^n relying on a lost wUl, must not only 
show that there was a will, but also show what 
tonns; and it will be quite Impossible to 
^mit to probate a document as a codicllwhou the 
terms of the wdicll will be incapable of being 
carried out without Independenlknowlodgoof what 
was in the alh^ed will: PAD 72, Bef. ^ 35 0 21 
San Po Lwin — for Appellant. 

Trulwein — for Respondent. 

Roberts C. J— This is au appeal by one 
Cyril through Ma Thein May. his next 
frieml. objecting to the grant of letters of 
administration to Miss Irene D'Attaides in 
respect of tho estate of the late Mr. D. 
D Attaides, who died at Dasaoin on 9th 
November 193«. Miss Irene D'Attaides h 

a niece of the deceased and tho learned 
1941 R/5AC 


District Judge granted her letters of admi- 
nistration notwithstanding the objections 
of tho appellant. The case is, in my opinion, 
not one of great diOiculty; but there was a 
very large quantity of irrelevant matter 
introduced into the case. The learned Dis- 
trict Judge recorded all the information he 
could get on disputed matters, deferring to 
decide (juostions of admissibility to a later 
date; he did not frame issues, and tlie effect 
of that has been that there is a mass of 
irrelevant matter intorminglod with the 
relevant and it is that fact which has made 
the case, whicli at first sight could have 
been regarded as a simple one, into a diffj. 
cult one. Cyril, tho appellant, in liis objec- 
tion, said that ho w’as an adopted son. 
Secondly, he said that there was a will 
made by the deceased, -Mr. D’Attaides. in 
his favour, that it had been lost, and that 
an exhibit document, known as Ex. C. I., 
which indicated some of his last wishes, 
should bo regarded as a codicil and should 
bo admitted, independently of the will, to 
probate. 


It is perhaps convenient to take tho claim 
in respect of adoption 6rst. The appellant 
is a Roman Catholic. His father, apparently 
was a Buddhist and his mother a Roman 
Catholic; but the evidence as to who his 
real father is is by no means conclusiro, and 
ho must bo taken to be and, wliat is much 
more important, the old Mr. D’Attaides 
\yas, quite clearly a member of the Chris, 
tian faith, and, accordingly, the rules of Bur- 
moso Buddhist law have no application at 
all to this case. Section 13, Burma Laws Act, 
does not apply to Indian or Burmese Chris* 
tians and it is quite clear from the decision 
in Ma Khin Than v. Ma AJima^ that an 
adopted child is not an heir entitled, on an 
intestacy, to inherit tho estate of his de- 
ceased adoptive parent such parent dying a 
Christian. We have been referred to Roman 
law and tho doctrine of patria potestas, 
but these are not relevant to the appellant's 
case, and it is clear from the judgment in 
Kamawati v. Digbijai Singh^ and tho pas. 
sage cited with approval by my learned 
predecessor in giving his judgment in the 
Bangoon case'' to which I have just refer- 
ri^, that no acceptance can be given to the 
view that a deceased person, even though a 
Christian, bad by his acts made such an 
indica tion as the law would respect, to the 

1. (’84) 21 A I R 1934 Rang 72 : 149 I C 1148 • 

12 Bang 184. * 

2. ('22) 9 A I R 1922 P C 14 ; G4 I C 559 -48 

I A 381 : 48 All 525 (P C). ^ 
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jcflect that bis succession is not to be gov« 
erned by the Succession Act. 

It was pressed upon us in argument by 
the learned counsel for the appellant that 
in s. 87, Succession Act, which deals with 
|the death of a person intestate who leaves 
surviving him a child or children, we ought 
to include adopted children. There is no 
authority for this view. It is clear that 
illegitimate children are never included, and 
it is a fact, as has been estplained in many 
English decided cases, that there is no rule 
in English law or among Christians that a 
person dying without a will confers any 
rights of succession upon children whom he 
may have had living with him in his house- 
hold and treated in the kind of way which 
twould suggest in a Burmese Buddhist 
ibousehold either an apathita or possibly 
'even a kittima adoption. It is, of course, 
quite clear that Mr. D'Attaides treated the 
appellant in such a way that no one would 
have been surprised if Mr. D’Attaides had 
made him his heir. Sir San C Po, in his 
evidence, said that the whole attitude of 
the deceased towards Cyril was that of a 
father towards his son. There are, however, 
one or two circumstances from which the 
contrary- intention might be inferred. When 
application was made for Cyril to be admit- 
ted as a pupil in the de la Sale Institute, 
his name was put down as "Cyril Po Yin,” 
Po Yin being the name of a person who, 
the mother said was the father of her child 
Cyril. We have been shown in the course 
of the case that certain linen was marked 
with the intials "C. D. A.,” but we consider 
it unnecessary to go into this question, or 
express any opinion as to the genuineness 
of this piece of evidence, or whether it 
really was the case that Mr. D’Attaides had 
caused the linen to be marked in this way 
or not, since the appellant, in the present 
state of the law, cannot possibly base bis 
claim upon an intestacy and adoption, but 
must rest his claim, if any, upon the exis- 
tence of a will. 

Haying said that, it is necessary, I think, 
again to stress the view that a very large 
amount of evidence was taken which would 
have been relevant in a case in which the 
question of kittima adoption was in dispute. 
The learned District Judge said, no doubt 
rightly, that it is the custom for Burman 
Christians to take into their household 
children as though they were Burman Bud- 
dhists, and after their death for their rela. 
tivee to accord to those children some share 
(without making a dispute about it) in the 


inheritence. These are customs arising out 
of moral obligations only and the Court has 
nothing to do with them. Was there then 
a will executed by the late Mr. D'Attaides? 
None has been produced; and Miss D'At- 
taides, to whom letters of administration 
were granted, says that despite search for 
a period of eight months after the gentle- 
man’sdeath, no will could be found. ButTun 
Shwe, his chaufiteur, who was 12th witness 
for the defendant, said that he got from 
Cyril some envelopes after Mr. D’Attaides' 
death and took them to Mr. Trutwein and 
it is conjectured that in these four envelopes 
various testamentary papers were found. 
The most important document is Ex. O-l, 
which is undoubtedly in Mr. D'Attaides’ 
handwriting, and it is described by him aa 
"to be taken as part of my last will and 
testament and acted upon.” If, however, 
there was a will, it is a clear indication that 
the document was not to bo taken in super, 
session of it. In this document are given 
elaborate directions in relation to various 
properties. Some of the directions do not 
seem to be capable of being carried out in 
their entirety. It is doubtful what the 
phrase "surplus moneys” may mean. It is 
quite clear that Mr. D’Attaides desired to- 
provido for the education of various persons, 
including Cyril. He said in para. 12 ; 

A sum of rupees five hundred is to bo paid to 
Archibald Thomas of the Retreat if he attains his 
21at birthday. If Archibald wishes to pursue a 
higher course of education and shew promise of 
doing well then I charge my executor to contribute 
in part or in whole the costs of such education. 


And, dealing with Cyril himself, he says: 
The children, Cyril and Mario, will bo givon the 
education they prove themselvos worthy of. I 
would prefer that Cyril should work up Donald's 
Ranch and carry on a paying business. 


There were therefore matters which were 
0 be left to the discretion and judgment 
f the executor whom he appointed, as he 
aid, in his last will and testament. Who 
he executor or executors may be, will, I 
sar, never be known. No evidence has been 
hown to exist, which would enable the 
Jourt to arrive at a conclusion in that regard, 
k) far as the actual execution of the 
oes, there is a good deal of evidence to show 
hat the testator thought at some time tbac 
te had made a wiU. San Tun E who is pub 
orward as an attesting witness sad • 

I had fe, .Ign ^ 

lonte onoa or twice wnna woriiuB 

I'Attaldos In ^ g y*; on 

raa very 111, he !!!uihU will. He 

£“5! u.. P»p.. I" 
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bouse’. At that time the people in bis bouse were 


Cyril and Ma Tboin Mo. 

But, then, there is no evidence that this 
^viU was ever duly executed. San Tun E 
does not even say that he saw the testator 
sign it; he does not say that he himself 
witnessed it, or that ]ila Thaw witnessed it; 
and the evidence of the execution of any 
will by the testator is entirely wanting. 
Mr. Trutwein said in the course of his evi. 
dence that he had been talking to Mr. 
D'Attaides for a long time about making his 
will. Apparently, this part of the evidence 
is directed to a period about iy34 or 1935; 
and it is said that, this conversation having 
taken place, it is obvious that at the time 
Mr. D’Attaides had not made a will, or else 
ho would have said so to Mr. Trutwein. 
Hut. whether ho had executed a document, 
which lio thought was a will, or liad in fact 
executed a document which would be admit- 
tod to prol)at 0 , will for ever remain a matter 

of doubt. Ma Thoin Mo siud in horovidence : 

III 1935 ho (Mr. D'Attai<ios) mudo a will. Ho 
told mo if I ilio take thiB to Mr. Trutwein. He will 
do what is necessary as you don’t understand 
■inything. 

Well now. tho (luostion of tho existence 
of a will depends not upon one easy conclu- 
sion of fact, but ufHDn the result of two con- 
siderations. First, was there in existence a 
document which jiurported to bo a will V 
Of that there is some evidence. Secondly, 
was tho document, which was in existence 
and which ilr. D’Attaides bolievo<l to be a 
will, a valid will 7 Of that there is DO evi- 
dence at all. Our attention has been drawn 
by Mr. Trutwein to the provisions of s. 63 , 
Succession Act; and it is clear from that that 
tho execution of wills is one, as every lawyer 
knows, whioh is attended with some solem- 
nity. Tho testator shall sign or affix his 
mark to the will, or it shall he signed by 
some other ixjrson in his presence and by 
his direction. Secondly, tho signature or 
mark of the person signing (testator or other) 
shall be so placed that it was intended 
thereby -to give effect to tho will of the 
testator. Then tho will must be attested by 
two or more witnesses, each of thorn must 
have seen tho testator sign or affix his mark, 
or see tho other person sign; and each wit- 
ness shall sign the will in tho presence of 
the testator. There is no kind of evidence 
that the will was duly executed in this 
manner, and we are therefore driven to tho 
secondary conclusion that Bx. C-i if of any 
legal effect at all would have to be regarded 
as a codicil independent of the will. In 
connexion with that matter wo obtain some 
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guidance from the case in In the Goods of 
Griggef where it was held that a Court 
could admit to probate a codicil which wag 
intended to bo independent of a will whore 
tho will was proved to have been in existence 
and proved to have been lost. But this is 
not tho case here because, as I have pointed 
out, we are not oven certain that there over 
was a will. If there was a will, it is nob by 
any means established that sucli will was 
lost, and it may very well have been revoked. 

I regret that the learned Judge found it 
necessary to record tlio evidence of Father 
Brun, since it ajiiiears to me that what 
Mr. D Attaides said to liiiri about revoking 
a will is not evidence, and wo do not know 
whether the will was lost or revoked if 
there ever was a will. 

Then the next thing is that tho codicil 
must have been indei)endent of tlie will, bub 
it is quite plain that Ex. C-i is dependent 
on the will and itself expressed in itsopeniug 
words, To be taken as part of my last will 
and testament and acted upon.” It refers 
to executors of whose identity we are quite 
unaware. A person relying on a lost will 
must not only show that there was a will 
but also show what were its terms; and it 
will be quite impossible to admit to probate 
a document as a codicil when tho terms of 
the codicil will bo incapable of being carried 
out without independent knowledge of what 
was in the alleged will. 

Tlie evidence in this case no doubt shows 
a strong moral claim which might be urged by 
Cyril against the legal representatives of Mr. 

D Attaides. Mr. D Attaides, during his life- 
time. made himself absolutely responsible for 
this boy, treating him in a very indulgent 
fashion, and so brought him up that he might 
reasonably expect never to be a pauper or to 
be worried about money matters. Now he 
is thrown upon the world and Miss D’Attai- 
des says that his conduct, especially since 
Mr. D Attaide s death has been far from 
good , and I bear in mind the statements 
made in Ex. F and in other documents, 
which tend to show that he may have been 
a very difficult person to deal with. This 
Court is no Court of morals and we can 
make no directions as to what we think 
will be the proper way of treating the claim; 
but we may perhaps express the hope that 
in so far as it is obvious that Mr. D'Attaides 
wished that something substantial should 
be done for the boy, his waywardness now 
will not bo allowed to prejudice his whole 
career. Wo understand th at the respondent 
3. PAD 72. ' 
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is not pressing for a personal order for costs 
beyond the order of the costs of the appeal 
to the extent of the security provided and 
the appeal will consequently be dismissed 
on those terms. 

Blagden J. — I agree. 

G.N./r.K. Appeal dismissed, 
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Roberts C. J. and Mosely J. 

U. C. Mitra — Plaintiff — Appellant 

V. 

Mohamed Ismail and another — 

Defendants — Respondents. 

Letters Patent Appeal No. 4 of 1940, 
Decided on 24th July 1940, from decree of 
High Court in S. A. No. 174 of 1939, D/- 
12th January 1940. 

• Provincial Small Cause Courts Act (1887), 
S.15 atid Sch. 2 — 'Itousc ' — il/fduinj explained — 
Appollo Cinema Hall held not house — Suit to 
recover rent for it is suii to recover rent other 
than house rent — Second appeal lies. 

lu order to determine whether a building is a 
house the test to bo .applied is tbo character of the 
building and the purposes to which it is or can bo 
adapted; not the name by which it is called. It 
must bo plain that though every house is a build- 
ing by no means every building can rightly bo 
described as a house. A building designed exclusively 
(or public worship - and not for residence does not 
become a house merely because some people call it'a 
house of prayer. 'Adapted' mustmean adapted with- 
out structural alteration, and it must moan adapted 
for normal residential purposes; tbo mere fact that 
a building could be used to shelter refugees from a 
fire or earthquake in a pressing emergency does not 
make it a bouse within the meaning of the clause. 

CP 36 C 2; P 37 C 1) 

Appollo Cinema Hall held not a bouse within 
tbo meaning of S. 15, ProvincialSmallCause Courts 
Act, and hence a suit to recover rent of it is a suit 
for recovery of rent other than house rent. There 
is therefore a right of second appeal. [P 37 C 1, 2] 

J, B, Chowdhurp — for Appellant. 

R. K. Boy—fot Respondents. 

Roberts C. J. — The plaintiff-appellant 
as the receiver of the Appollo Cinema Hall, 
Yenangyaung, brought this suit against the 
defendant. respondents for rent of the pro- 
perty which had been demised to them. He 
was successful in the Township Court, but 
on appeal to the District Court the decree was 
reversed. He therefore appealed to the High 
Court, but the respondents contend that 
there is no right of second appeal. By 
8. 102, Civil P. C., 

DO second appeal shall lie in any suit of the nature 
cognizable by Courts of Small Causes when the 
amount or value of the subject-matter of the orl- 
ginal suit does not exceed Rs. 500. 

By s. 16, Small Cause Courts Act, 1337, 
read with sch. 2 to the Aot.aCourtof Small 


Causes shall not take cognizance of a suit 
for the recovery of rent other than house 
rent. The amount or value of the subject, 
matter of the original suit is Bs. 400 only. 
There is, therefore, no right of second appeal 
unless this is a suit for the recovery of rent 
other than house rent. It follows that the 
short question for us is whether the Appollo 
Cinema Hall is a "house” within the mean- 
ing of the Small Couse Courts Act. The 
learned Judge in second appeal has held that 
it is and that therefore no right of second 
appeal exists. Now there is no definition of 
the word "house” in the Provincial Small 
Cause Courts Act. For the purposes of the 
Court. fees Act, there is a definition which 
includes buildings of every description; for 
the purposes of the Penal Code house tres- 
pass includes criminal trespass "in any 
building, tent or vessel used as a human 
dwelling or any building used os a place of 
worship”; and for the purposesof the Public 
Health Act, 1875, (in England) the word 
"house” includes schools, factories and other 
buildings in which more than twenty persons 
are employed at one time. It was necessary 
to insert these definitions. Except for the 
purposes of the Penal Code, a sampan which 
is used as a human dwelling is not a house. 
Buildingsof every description are not neces- 
sarily houses, except for the purposes of the 
Court-fees Act. And in England, for the 
purposesof the Public Health Act, the ques- 
tion whether a factory is a house depends 
on the number of persons employed therein. 
We have to consider the significance of the 
word "bouse” in a statute where no defini- 
tion has been given at all; that is to say, we 
are thrown back on the significance which 
has been given to the word by decided oases 
in this country; and, where authority is 
lacking here, by decided cases in England 
where the connotation of-the English word 


IS been discussed. 

According to good authority a house is a 
ructure of a permanent character, struc- 
irally severed from other tenements, that 
used, or may be used, for the habitation 
man. Stroud's Judicial Dictionary : It 
sed not actually be used as a dwelling 
844) 14 L J C P 70* where a building was hem 

I be a 'house' though used as a 

id sale-room because it had been caloolat^ 
r a dwelling house, divided into 
ents. and with little trouble “J^t 
7 ed in again.’ The test to be applied istM 


(1844) 14 L J c P 70 : 7 Man & O 132 = 8 

B) 949 : 1 Lattw Bag Caa 
0 ■ 9 Jar 258. Daniel v. Ooulsting. 
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character of the building and the purposes 
to which it is or can be adapted; not the 
name by which it is called. It must be plain 
that though every house is a building by no 
means every building can rightly be described 
as a house. It is of course true that wo use 
the berms greenhouse, cowhouse, or electri- 
cal powerhouse, but this is by way .of 
analogy merely, and a building designed ex- 
clusively for i)ublic worship and not for 
residence does not become a house merely 
because some people call it a house of prayer. 
Such buildings would only become bouses 
for the purposes of a j)artioular statute if 
there was a statutory definition expressly 
including them. Ithasbeon held in (1U07.’00) 
2 U B R (P s C C) 5^ that a suit for recovery 
of vent for the occupation of a stall in a 
inarketinthis country wasasuit for recovery 
of house rent within the moaning of cl. 8 of 
sch. II to tlie Provincial Small Cause Courts 
.\ct. Shops and stalls in the markets are 
houses within the moaning of this clause. As 
was i)ointed out in that case, they are cap- 
able of being used as a residence by the 
people of the country. I agree that the 
decision in 4'J ALL134® was right, but because 
a shop must be considered a house in a 
country where it is capable of being used as 
a residence it by no means follows that every 
building is a house for the purposes of this 
.\ct. And the fact that the word "house” 
has expressly Ijeon given an extended defini- 
tion for the i)uriK)se8 of other statutes in 
this country or elsewhere seems to be en- 
tirely beside the point in dealing with this 
Act. 

The Apollo Cinema liall is not, so far as 
I am aware, adapted for residential purposes, 
nor could it be adapted as such. Adapted 
must mean adapted without structural al- 
teration, for the interior of almost any 
building of sufiicient size could be structu- 
rally altered so as to make it ultimately fit 
for residence. And it must mean adapted 
for normal residential purposes; the mere 
fact that a building could be used to shelter 
refugees from a fire or earthquake in a 
pressing emergency does not mako it a houso 
within the meaning of the clause. Some 
stress was laid on the fact that there was 
furniture on the premises; that is a wide 
term and may cover all the equipment of a 
cinema hall including apparatus of various 
kinds and possibly rows of armchairs clamped 

2. f07.09) 2 U B R (P 8 0 C) 6 , NgaKanv. Ml Mya 

3. (’27) 14 AIR 1927 All 194 : 98 I C 848 : 49 All 
134 : 2& A L J 131, Abmadi Begazn v. Qirraj 
Kisbore. 
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to the floor, or benches. There was no evi- 
dence of the existence of domestic furniture 
which would suggest that the hall was or 
could be used as a residence. Its purpose is 
not residential, it is a building to which the 
public resort from time to time for purposes 
of entertainment. The fact that the lease 
describes itself as a lease of a house and 
machinery and refers to the demised pre- 
mises as a Talkio House cannot alter the 
facts. The word “liouse” has a much more 
restricted significance than "building”, but 
ifcseemsto me, with respect, that the learned 
Judge in second appeal has treated the 
matter as though the .\ct dealt with the re- 
covery of rent other than rent of a building. 
This appeal must he allowed and the case 
must go back to tho learned Judge in second 
appeal with the direction that tlio suit is a 
suit for the recovery of rent otlior than 
house rent. There is thereforo a right of 
second appeal and that api>eal remains to be 
determined by him on its merits. Tlio res- 
pondents must pay the costs of this appeal, 
advocate's foe in this Court throe golil 
mohurs. 

Mosely J. — I agree. 

D.s./U.K. Appeal allowed. 
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Roberts C. J. and Blagden J. 

Eusoof Karioa and others — Appellants 

V. 

Mrs. Niemeyer and others — Respondents. 

First Appeal No. 29 of 1939, Decided on 
28th March 1940, from judgment of Higli 
Court, Jieported in A I li 1037 Bang 413. 

(a) Fliuidings — — Part;/ desirmg 

fiincndment should subtnif proiwscd avicnduieiil i?i 
cziilicil form before leave »s ijranted. 

It is usual and gonsrally most desirable that a 
party desiring to amend bis pleadings should 
submit bis proposc<I amendment iu explicit form 
before the le.avc sought is grunted, thatia. ho should 
formulate and stato in writing tho exact amend- 
ment for which ho asks: (I90S)2 K B 696, Pel. on. 

CP 39 C 1] 

(b) Cjfif P , C. (lOOS), S. as — Action by exe- 
cutor or administrator <13 such failing — He is 
personally liable for costs unless defendant is 

proved guilty of misconduct inducing action 

But if executor or administrator is sued upon 
testator's liability he is protected under S. 5‘j, 

In ordinary cases, that is unless tho defendant 
bus been guilty of some misconduct inducing the 
action, an executor or administrator who sues as 
such and fails is personally liable for the costs of 
the action. Although if he is sued upon n liability 
of his testator be has tho protection of 8 . 62, Civil 
P. C., but If bo seeks to assort a claim the fact that 
ho possesses it by virtue of being sole executor and 
beneficiary of a deceased person puts the defendant 
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at no disadvantago from which he would have been 
free if the claim had been brought otherwise than 
in a representative capacity : (1879) 4 A C 733, 
lid. on. [p 89 C 2) 

(c) Plcadiyigs imendnienl — Original claim 

ha^d 071 rcncfcal givcti (o plaintiff of earlier 
pro-Tiotc ciccuied m favour of deceased — Plaintiff 
ayncnding claiyn and suing on earlier pro^note as 
deceased's cxeculnx — Ameyidyncnt held did not 
oiler suit. 

The fundanicntal character of a suit is not altered 
whore the plaintifl first bases his claim on a renewal 
given to him ofapro-note executed in favour of the 
docea^d and subsequently amends the pleadings 
and sues on the original pro-note as executor of the 
deceased : AIR 1922 P C 249, Disting. [P 39 C 2] 

(d) Conlrncl Act (1872)^ S. 62 — Suit lij mor/. 
gagee 071 subsequent mortgage executed in lieu of 
2 >rior 07ic — Mortgagee canywt set up prior ynorl- 
gage — But pro^note i7i lieu of mortgage docs 7iot 
cxtviguish niortgage — Pro-note serves yncrely as 
evidence of origvtnl loayi. 

Although a mortgagee in a suit on a subsequent 
mortgage executed in lieu of a prior mortgage can- 
not set up the prior mortgage yet afresh promissory 
note only provides ovidonce of the original loan 
and does not extinguish the mortgage : A I R 1937 
Rang 154, Pel. on. [P 89 C 2; P 40 C 1] 

(e) Li77iitation Act (IffOS), S, 21 — Mahomedan 
brother and sister exccutiyig mortgage — Paymenl 

by one cnn7tot save lv/iUa(ion against other 

7/ro//icr ennnof be deemed to be sister's agent. 

A payment by one of co-mortgagors, Mabomedan 
brother and sister cannot save limitation against 
the other. Nor can the hrotber be doomed to be the 
sister's agent for making payments to creditor in 
absence of proof of anthoritv : A I R 1936 All 820 
(FB) and AIR 1939 All 280, Pel. on; Case law 
referred. (p 41 0 1} 

<f) Civil P. C. (1008), S. 52 — Legal repre- 
sentative — Clavn against deceased's estate — Per- 
so7xal rciTTCsentative is 01 titled to require strict 
proof of atiy claim against estate 7iOt withifi his 
persoTuil knowledge — fie is e7x titled to avail him- 
self of any (ccJnxical dcfetice. 

A personal ropresentativo is fully justiBod in re- 
quiring strict proof of any claim against the estate 
not within his personal knowledge, and entitled — 
may bo bound if others than he are interested in 
the estate — to avail himself of any technical 
defence which ho may bo advised is open to him. 

[P 42 Cl) 

(g) Civil P. C. (1008). 0. 6, P. 17— Cause of 
actioxi — Party havvig complete cause of action 
alleging it imperfectly— Party winy be helped by 
nmeyidmenl — But prexnature suit is incurMe. 

If a party at the moment ho commences a suit 
has but an inchoate cause of action nothing ho 
thereafter does can ontUle him to any relief in that 
suit. His only course is to discontinue it and, if 
possible, start afresh. A party who, having a com- 
plete cause of action, alleges it imperfectly may be 
helped by amendment; but a premature suit is 
incurable : (1911) 2 K B 1031; 15 All 899; AIR 
1919 Pat 607 and AIR 198S Rang 184, Pel. on. 

[P 42 C 2] 

C, K. Ray — for Appellants. 

Clark and Horniasji — for Respondent 1. 

Roberta C. — The two points urg6<l 
before us in this appeal are, first that the 
suit ought not to have gone to trial upon the 
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pleadings as amended, but; that leave for the 
amendments should have been refused; and 
secondly, that upon the pleadings as amended 
the suit is barred by limitation. It appears 
that the plaintiff-respondent originally filed 
a suit for a preliminary mortgage decree 
based upon a promissory note for Rs. 8000 
given by Ismail Eusoof Jeewa Karwa and 
his sister Khatiza Bibi (whose heirs and 
legal representatives were the defendants) 
to Messrs. Balthazar & Son Ltd., on 6th 
September 1982. By way of security for this 
note there was a mortgage by deposit of 
title deeds and these had been delivered 
to the plaintiff and the promissory note 
endorsed to her for valuable consideration. 
There was an early amendment of the 
plaint averring that Messrs. Balthazar & 
Son Ltd., were the agents of the plaintiff; 
this was no doubt to avoid the objection 
that the mortgage debt could not be trans- 
ferred by mere indorsement of the promis- 
sory note. It was pleaded that for better 
security Messrs. Balthazar it Son Ltd., had 
executed a duly registered assignment of 
the debt. However, this assignment was 
made on I8th November 1986, after the date 
of filing the suit, and could not complete 
an incomplete cause of action, nor entitle 
tlio plaintiff to any further relief in the 
existing suit: see 1938 R L R 6.^ The cause 
of action in the plaint and amended plaint is 
stated to have artsen on Cth September 1982. 
The case proceeded to trial before Braund 
J., who held that one of the stamps on the 
promissory note had not been cancelled and 
that as the mortgage debt was duo upon the 
note and upon it alone the plaintiff could 
not succeed. He refused leave to amend the 
plaint by the averment of some obligatioti 
anterior to the note. The opportunity was 
given to the plaintiff’s advocate of with- 
drawing the suit with leave to bring a 
fresh suit under Order 23, but this was 
declined. By reason of S. 36, Stamp Act, this 
promissory note is inadmissible in evidence 
for any purpose whatever. Upon appeal a 
Bench of this Court held that the plaintiff 
should have been allowed to amend the plaint on 
the following linos: The 6rst paragraph would have 
to be amended so as to omit reference to PJ®' 
missory note, ond to set out the existing Uability, 
if any. which the two deceased persons owed to ^ 
plaintifl. Paragraph 8 would have 
from it all referonoes to the transfer 
been made subsequent to the date on whl^ 
suit was filed and the amount duo might require 

to be altered. j, i - i- 

The pl aintiff then file d a^^ended 

1. (’88) 26 AIR 1988 Bang 184 : 177 I 0 68 : IMS 
R L R 6, Smith v. Mrs. Hopfonstall. 
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OD 23rd April 1938, in which she described 
herself for the first time os the sole exe- 
cutrix of the will of George Henry Smith 
deceased, late of Rangoon. She set up the 
plea that George Henry Smith lent Ismail 
Eusoof Jeewa Karwa and his sister Khatiza 
Bibi Rs. 8,000 on 4th December 1922, and 
that they gave a promissory note to Messrs. 
Balthazar Son on that date, before 
Messrs. Balthazar <t Son had become a 
limited liability company, and that there 
was a mortgage by deposit of title deeds 
with Messrs. Balthazar ft Son on the same 
date. It was pleaded that the cause of action 
arose on 4th December 1022 and limitation 
was saved by reason of payment of interest 
as such. Objection was taken to these 
amendments as falling outside tl>e scope of 
tlio leave given to amend. Shaw J. allowed 
the amended plaint and in the course of his 
order referred to the .Appellate Court’s 
decision and said : 

Tb« Court howovcr not having tbo propoaod 
anienduicnt before it could not visualizo all tbo 
coDsuquonlial aniondmciits that would have to bo 
niudo. To iiiftiet tborofure that the plaint should 
on); bo amended exactly as statod and no more 
might lc.id to nn absurd position. Loavo having 
)/«oa given to fall back on tho original debt of 
liability, it must, I think, follow that overj-tbing 
that goes with it must also be allowed to bo pleaded 
&o that tho defendants may know clearly wbiit 
COM they have to moot. 

When tho case went to trial tho learned 
Judge on the original side jxjintcd out that 
so far as lie wasconcernetl tho interlocutory 
order of Shaw J. was final, but we are 
nskc<l to say here that it ought not to have 
l)oen marie. Tho question before us is whe- 
thor tlio plaintiff has gone beyond theleavo 
to amend which was granted by tho Bench. 
Mr. .Ray says that the plaint as amended 
sets up an entirely new cause of action and 
tliat the subject-matter of the suit has been 
changed. Tho plaintiff issuing for tho first 
time as executrix: and she is setting up a 
mortgage of 1922 by deposit of title deeds 
with a partnership firm, instead of a mort- 
gage ten years later by deposit of title deeds 
with a limited liability company. Upon the 
authority in 48 Cal 882^ it is urged that such 
an amendment was never contemplated by 
tho Appellate Bench and ought not to bo 
entertained. Now it is usual and generally 
most desirable that a party desiring to 
amend his pleadings should submit his pro- 
posed amendments in explicit form before 
tlie leave sought is granted; that is, in the 

2 . (-22) 9 AIR 1922 P C 249 : wYc 914 : 48 Cal 
882:48 I A 214: 4 U B R 80 (P C,) Ma 8hwe Mya 
V, MauDg Mo Hoauug. 


words of Farwell L. J., in (1903) 2 KB 096^ at 
p. 724 “to formulate and state in writing 
the exact amendments for which he asks”. If 
he does so the trouble and expense of decid- 
ing later whether tho amendment as made 
should be allowed to stand will be avoided. 
In this case tho effect of the order of the 
Appellate Court, which of course is not 
open to criticism by us, iias unfortunately 
been to pave the way to further controversy 
as to its scope. 

It has been strongly contended by Mr. Ray 
that a suit by the plaintiff as executrix 
alters the whole character of tlio action. 
This seems to depend on the further con- 
tention that if she failed slio would not be 
personally liable for tlio costs. But this 
latter contention is fallacious. In ordinary 
cases, that is unless the dofondaiit has been 
guilty of some misconduct intlucing tliej 
action, an executor or administrator wlioj 
sues as such and fails is personally liable 
for the costs of the action : (1879) 4 a C 738.*; 
It is true that if he is sued upon a liability 
of his testator he has the protection of S. 52,! 
Civil P. 0., but if he seeks to assert a claim,' 
the fact that be possesses it by virtue of 
being solo executor and beneficiary of a 
deceased person puts the defendant at no 
disadvantage from which lie would have 
been free if tlio claim had been brought 
otherwise than in a representative capacity. 
In the judgment of the Bench which gave 
leave to amend there was quoted with ap. 
proval a rule laid down by the commentator 
of Mulla’s Civil Procedure Code that : 

Whore a plaintiS bases his claim on a specific 
legal relatioD alleged to exist )>etw 60 Q him and tho 
defondaot, bo m»y oot bo allowed to amend tho 
plaint so as to have it on a diQeront legal relation. 

The fundamental character of the suit is 
not altered bore merely because tho claim 
rests upon a promissory note given in 
1922 to tbo testator and not upon the note 
in renewal thereof given to the plaintiff, 
who is his executrix in 193-2. Mr. Joakim in 
his evidence said that the note was renewed 
in 1932 but that there was no fresh deposit 
of title deeds, and the learned Judge 
accepted this evidence. Doubtless, if there, 
had been two mortgages, the plaintiff could] 
not have leave to set up the earlier one in| 
her amended plaint, but as has been held! 
in 1937 BLR 303^ a frcsli promissory note 

3. (1908) 2 KB C96: 77 L J K B 794: 99 L T 424: 
24 T L R 676:52 S J 551, Uyama v. Stuart King. 

4. (1879) 4 A C 783, Charles Boyutoa v. George H. 
Boyotoo, 

5. ('87) 24 A I R 1987 Rang 154 : 171 1 0 356 : 
1937 R L R 803, Hirendra Nath Datta v. Noyes. 
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only provides evidence of the original loan 
'and does not extinguish the prior mortgage. 
It has been urged upon us that in cross., 
examination Mr. Joakim assented to the 
suggestion that the recitals in the assignment 
of November 193G represented the true state 
of affairs, and that in fact these recitals set 
out a fresh deposit of title deeds creating a 
new mortgage, but in view of his explicit 
denial in his examination-in-chief the ex. 
planation appears to me to lie in the fact 
that this part of the cross-examination was 
directed to the references to the promissory 
note; no further question was put to him 
on this point and I am satisfi^ from his 
evidence that there was only one mortgage. 

The distinction between the present case 
and that in 48 Cal 832* is that the latter 
case proceeded to trial upon unamended 
pleadings. The respondent sued for specihc 
performance of an oral agreement made in 
1912 with the appellant whereby she pro- 
mised to transfer three specified sites of oil 
wells allotted to her by Government and 
obtained by her in that year. This agree- 
ment was alleged in relation to an earlier 
contract in 1903, and when it was found that 
the agreement pleaded could not be estab- 
lished by the evidence the respondent sought 
to amend by alleging breach of the contract 
in 1903, but their Lordships held that the 
real controversy in question between the 
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est may be distinctly inferred: 24 Bom 493.^ 
Now here the learned trial Judge held that 
a specific payment of Rs. 60 by way of inte- 
rest as such had been shown to have been 
made on 30th December 1927. He had before 
him a number of book entries made by the 
creditors which showed that on later dates 
the sum of Rs. 60 was paid whenever that 
amount of interest fell due. Mr. Joakim had 
said the payments of interest were regular. 
In my judgment an inference could clearly 
be drawn that in all the circumstances pay. 
ment of interest as such had been made on 
this date. But a more difiScult question arises 
when we consider whether the payment of 
interest as such was made in such circum- 
stances as to bind each of the joint contractors 
within the meaning of S. 2 i( 2 ), Limitation 
Act. A payment made by one of the joint exe. 
cutants of a promissory note does not in itself 
operate to bind the other or others; in order 
to do so there must be evidence from which it 
can be inferred that be was in effect acting 
as his or their agent. These co-mortgagors 
were brother and sister and it has been said 
that Khatiza Bibi was a purdanasbin lady. 
Interest was reduced from 9 per cent, to 
8 per cent, at the request of her brother 
Karwa, as appears from Mr. Joakim’s evi. 
dence; this appears to have been some time 
after the payment to which I have referred. 
The inference has been drawn from the 


parties was the existence and character of 
an agreement made in 1912 for the delivery 
of certain sites of oil wells specified and 
identified by the numbers stated in the 
plaint which could only have been delivered 
in respect of that subsequent bargain and 
the Court could not permit a new case to 
be made. But here an amendment does no 
injustice to the defendant-appellants and 
does not set up a new and distinct cause of 
action, nor does it change the subject-matter 
of the suit. In my judgment therefore there 
is no ground for saying that it has in effect 
gone beyond the real question in contro- 
versy between the parties or has exceeded 
the extent of the amendment proposed to be 
allowed by the Appellate Court’s decision. 

Upon the question of limitation it has 
been pointed out in 7 Rang 522® that it is 
impossible for a creditor to make a fresh 
starting point for limitation. If payment by 
a debtor is to satisfy the statute and it is 
not distinctly stated by him that the pay- 
ment is one of interest as such there must 
be evidence from which pa yment as inter- 

^ C99) 16 A I R 1929 Rang 889 : 120 I 0 897 : 

7 Bftog 622, U Ba Gyi v. U Than Kyauk. 


regularity of the payments of interest as 
such and from the circumstances of the case 
that they were made on behalf of both the 
joint contractors. 


It would appear that the provisions of 
S. 21 (2) , Limitation Act, were not dealt with 
in argument before the learned trial Judge. 
Mr. Clark contends that in the cirqum- 
stances and from the relationship of brother 
and sister which subsisted between them a 
payment of interest may justify the infer- 
ence that the person paying was impliedly 
authorized by the sister to act on her behalf. 
He cited 66 M L J 40® and 90 I 0 774,® but in 
neither of these cases was the effect of 
8. 21 (2) considered. In 6 Luck 1*® their 


Lordships found no difficulty in implying 
authority to pay interest: indeed there wm 
an agreement between the person who paid 

7. (1900) 24 Bom 493 : 2 Bom L R 878, Kariysppa 

V. Rachappa. . 

8. (’84) 21 A I R 1984 Mod 46 : 148 I 0 126 : 66 
M L J 40. Janakl Ammal v. Srinlvawn. 

9. {'26) 18 A X R 1926 Cal 160: 901 0 774, Achola 
Sundarl Dobi v. Doman Sundari X)eW. 

10. ('29) 16 A I R 1929 P C 297 : 191 10 198 .67 
I A 1 : 6 Lack 1 (PC), National Bank ot Upper 
India, Ltd. v# Bansldbar. 
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the interest and the respondent that the 
former would discharge the debt of the res- 
pondent to the bank in respect of both 
principal and interest. The decision is thus 
inapplicable to the facts before us here. In 
53 Mad it was observed that in the 
case of several joint contractors the oiiera- 
tion of S.20 seems to be cut down or 
limited by s. 2 i (2) of the Act, and that 
whatever the law was as to executors it was 
impossible to say of two joint contractors 
(which term had been held to include two 
mortgagors): see 55 1 C 7C3'^ — that one con- 
trator was bound by the payments of the 
other. In 50 Cal it was decided that 

when interest on a debt is paid by one of 
the executants of a siujple money bond 
before the expiry of a period of limitation, 
a fresh period of limitation shall not bo 
computed from the time of the payment 
against the other executants of tlie bond 
who did not make the payment. Again in 
1 L R (1087) ALL 272“ at p. 283 a I’ull Bench 
of the Allahabad High Court said : 

Bo (iir us S. 20 stood alone tlicro was certainly 
room for tbe view that the payment hi a joint debt 
by one of joint debtors may amount to a payment 
of the debt within the meaning of that suction bo 
as Uj save limitation as against all the debtors, but 
the Indian law is in this respect different from the 
old English law. Wo have a specific provision in 
8. 21, Limitation Act, which applies to both ac- 
koowledgmcnts under B.ld and to payment of 
interest and principal under S. 20. That section 
provides that ‘nothing in the &iid sections renders 
one of several joint contractors, jartriors, executors, 
or mortgagees chargeable by reason only of a 
'Written acknowledgment signed or of a payment 
[made by, or by the agent of, any other or others of 
[them’. A Full bench of the Madras High Court 
220*^ held that co-mortgagors come 
• within the scope of the words ‘joint contractors* 
and that this section is applicable toco-mortg.agors 
as well. 


And 8oe aieo i L R (i039) ALL 25«.*“ The 
decision by a Bench of tliis Court in First 
ApiHjiil No. 53 of 1938“ had not lieen deli- 
vored nj the time of the judgmentjnade by 


11. (’29) 10 A I R 1929 Mad 881 ; 121 I C 858 : 5i 
Mud 119 : 57 M L J 688, Thayummal v. Mutu. 
kumaraswami Cbcttiar. 

*2. (' 20 ) 7 A I R 1920 Mad 418: 55 10763, Muthu 
Cbottiar v, Muhammad Hussaiu, 

13. ('82) 19 A I R 1932 Cal 020 : 138 I C 740 - 5S 
Cal 1128 ; 65 C L J 347 : 36 C W N 487, Jogesh- 
Chandra v. Monindra Narain. 

14. ('30) 23 AIR 1936 All 820 : 166 IC 106 : I L R 
(1937) All 272 : 1986 A L J 1140 (PB), Mobamod 
Taqui Khan v. Raja Ram. 

15. (’02) 2.5 Mad 220 (FB), Narayana Ayyar v. 
Venkataramana Ayyar. 

16. (*39) 20 AIR1989 All 280 : 181 IC 490 : I LR 
(1989) All 268 : 1939 A L J 00, Ram Kumar v. 
Hira Lai. 

17. JiejwrUdin (’39) 26 AIR 1989 Rang 287 : 184 
IC 622, U Bo Mouug v. J. Thom. 


the learned trial Judge in the present case. 
That Bench followed the trend of authority 
to which I have referred and held tliat no 
agency on bolialf of his wifecould be implied 
from the mere fact that a Burmese Bud- 
dhist liusband paid interest upon tlie debt 
due under a promissory note secured Ijy a 
joint mortgage by deposit ‘of title deeds. 
Section 2 i i:i) (Id deals with liabilities wliich 
have been incurred by, or on behalf of, a 
Hindu undivided family as sucli. But where 
the liability lias been incurred by co-mort- 
gagors. they are joint contractors. In 58 Mad 
418*^ it was lield that where the managing 
member of a joint Hindu family was a 
co-mortgagor with bis brothor, and made a 
payment to the mortgagee at a time when 
the mortgagee was pressing l>olli l>rotliers 
for payment, tiiero was evidence of an 
implied agency. 

In the present case I could not iiifor a 
payment of interest as sucli on tlie sister's 
behalf from the mere fact that interest was 
paid regularly by some one. But the regular 
payments of Rs. ('>0 per month are evidence 
from wliicli it may be inferred that they 
wore at least made on behalf of the brother 
who showed liis concern at the rate of inter- 
est which was being paid. As regards the 
sister the conclusion might well be different, 
but as the only appellants are the heirs 
and legal representatives of Ismail Eusoof 
Karwa it is clear that the payment of inter, 
est on ;J0th December 1927 saved limitation 
as against him, and coD8e<juontly this appeal 
must be dismissed. There is liowever a small 
point in respect of which tlie decree should 
bo made clear. The amount claimed was 
Rs. 8368, being its. 8000 principal and Rs. 3G8 
interest to the date of filing the suit This 
was decreed togetlier witli further interest 
from the date of tlie institution of the suit 
until realization at the contract rate of 6 per 
cent, per annum; this further interest must 
be calculated on the principal sum of Rs. 8000 
and not ui>on the amount claimed of Rs. 8368. 
The appellants must pay the costs of the 
appeal, advocate's fees in this Court forty 
gold moliurs; and wo certify for two counsel. 

Blagden J. — Tliis caso mighi; woU be 
described as a tragedy of errors and about 
its only satisfactory feature is the conspicu- 
ous ability with which it has been proseotod 
to us by learned counsel on both sides. The 
plaintiff commenced this suit ou 6th July 
1936 when she a plaint alleging— oxe- 

18* (*86) 22 AIR 1935 Mad 101 : 164 I C 1053 :58 
Mad 418 : 68 M L J 470, Laksbmi Naidu v 
Gunamma. 
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cution of a promissory note for Rs. 8000 
with interest at 0 per cent, per annum and 
creation of a mortgage by deposit of title 
deeds to secure that sum in favour of 
l^aUhazar & Son Ltd., by one Khatiza Bibi 
and one Ismail liusoof Jeewa Karwa (here- 
inafter together called “the mortgagors”) on 
6th September 1932, endorsement over to 
herself of the promissory note and delivery 
over of the title deeds. She further averred 
the death on lOth August 1934 and there- 
after of both the mortgagors, certain reduc- 
tions in the original rate of interest ; and 
non-payment of Rs.SOOO principal and Rs. 368 
interest ; and claimed Rs. 8368 with interest 
at 0 per cent, to judgment, sale of the mort- 
gaged property in default of payment, and a 
receiver, against two groups of defendants 
the one consisting of Ebrahim !Moosaji 
Mamoojee husband heir and legal personal 
representative of Khatiza Bibi, and the other 
of seven persons the heirs and legal repre- 
sentatives of Ismail Eusoof Jeewa Karwa. 
This story was duly verified as true by the 
plaintiff on 7th July 193C. 

The first named defendant who (wo must 
remember) represented the female mort- 
gagor did not defend the suit and (or but) 
subsequently died, and by an order of Hth 
August 1938 his legal personal representa- 
tives wore brought on the record. They also 
did not defend the suit. The remaining 
defendants who represented the male mort- 
gagor did defend the suit. Hereinafter when 
I refer to “the defendants” I shall, unless 
the contrary appears mean, these, the effec- 
tive. defendants. They filed written state- 
ments which did not deny that they were 
the legal representatives of the male mort- 
gagor, and in other respects each took the 
form of a general traverse. They also took 
certain points of law* with which I shall try 
to deal later. As some capital has been 
sought to be made of the lack of merits which 
this defence discloses, I will observe at once 
that a personal representative is in my view 
fully justifietl in requiring strict proof of 
any claim against the estate not within his 
personal knowledge, and entitled — may be 
be bound if others than he are interested in 
the estate — to avail himself of any technical 
defence which he may be advised is open 
Ito him. 

Borne time in the autumn of 1986 the 
plaintiff was apparently advised erroneously 
in view of the subsequent decision in 1087 
R L R 803,^ that her cause of action as set 
out in her plaint was imperfect and in an 
endeavour to put matters right a deed was 


executed on l8th November 1936 whereby 
Balthazar Son Ltd., assigned to the 
plaintiff the debt and security sued on. This 
deed was duly registered and on 19th Novem- 
ber 1936 the plaint was amended by inserting 
an allegation of the deed: the amended 
plaint was again verified by the plaintiff. 
This step was not only unnecessary but also, 
of course, completely idle, because it is clear 
(I should imagine in the law of any country 
civilized enough to entertain law suits) that 
if a party at the moment he commences a 
suit has but an inchoate cause of action 
nothing he thereafter does can entitle him 
to- any relief in that suit. His only course 
is to discontinue it and, if possible, start 
afresh. A party who, having a complete 
cause of action, alleges it imperfectly may 
be helped by amendment; bub a premature 
suit is incurable: see in England (l9ll) 2 K B 
1031, in India 15 ALL 399,’*® and 4 PAT L J 
3.87,"^ and in this country 1938 R L R 6*. It 
is fair to observe that at the date of the 
deed and of the first amendment the last 
cited case was not yet decided. However 
vain thing though it was, this deed had this 
importance, namely, that amongst its short 
and simple recitals was a recital of a mort- 
gage of Gth September 1932. The suit came 
on for hearing before Braund J., and it 
transpired that a stamp on the promissory 
note relied on by the plaintiff as proof of 
debt Wixs not properly deleted. Braund J. 
refused leave to amend by asserting the 
original obligation alleged by the plaintiff 
to be subsisting before Gth September 1982 
but he offered the plaintiff leave to with- 
draw her suit and bring another. This was 
declined, and the learned Judge accordingly 
dismissed the suit on let Juno 1987. 


The plaintiff appealed, and the case on 
appeal is reported in 1938 R L R 6^1"** 
Court reversed Braund J.’s decision and 
granted the plaintiff leave to amend. Mr. Ray 
for the defendants has pressed upon us the 
decisions in 48 cal 832^3 Rang 483” and 7 


* 140 .'** But material as these cases 
Id be if we were consi dering whether to 

1911) 2 K 111031:81 L J K B 49:104 L T 419: 
P 229: 27 T L B 206, Clayton v. Lo Roy. 
•93) 15 All 399:1993 A W N 170 , OuJaar Singh 
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•19) 9 AIB1919 Pat 507: 62 I ^ 281 : 4 PafcL J 
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•26) 18 AIR 1926 Rang 49:92 I 0 263. a iw 8 
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allow an amendment or not, in the events 
which have hai)i)ened both we and the 
defendants are bound by the decision in the 
present suit reiwrted at 1938 BLR 62i,-^ 
right or wrong. It would therefore be both 
pre9uini)tuous and superfluous for us to 
discuss the merits of that decision. What 
has, however, turned out to be a most un- 
fortunate thing happened. The Court did 
not insist that learned counsel for the plain- 
tiff should formulate in writing the amend- 
ment he desired to make before considering 
whether it would allow the amendrtjent or 
not, nor did it declare generally that the 
plaintiff should be allowed to amend her 
plaint and rctnit the case to the Judge of 
first instance to consider what precise 
Hinendments he would in his discretion 
allow: instead it allowed an amendment "on 
tlie lines" set out at the foot of jiago 540 and 
the top of page 5il of the re|)orL, Now it is 
easy to be wise after the event and I am 
not going to criticize anybody concerned for 
what then and afterwards hapjiened. But, 
like my Lord, I do think the subsequent 
history of the case well illustrates the desi- 
rability of adhering to (ho general rule of 
liractice laid down by tlio English Court of 
Apiieal in (1908) 2 K B 700^ at pp. 717, 7‘24. 

Much of the time this case lias necessarily 
occupied liofore us was spent in considering 
tlie question whether the amendment whicli 
the plaintiff did make came within tlio four 
walls of the i>ermissiou she liad received or 
not. What she did in reliance on that per- 
mission was to make about as drastic a 
series of aiiiondmonts as it is ix)98ible to 
imagine. Shocomplotely jettisoned tlie mort- 
gage of oth September 193 ' ; and abandoned 
all suggestions that there was any privity 
of contract between herself personally and 
tlio defendants or the mortgagor they re- 

j-resent. In place of these averments she, by 
her second amended plaint, filed on 23rd April 
193H, assorted a lojin by one George Henry 
Smith through the agency of Balthazar & 
Son. Ltd., to the original mortgagors of 
Bs. on or about 4th December 192-2: a 
promissory note for that amount with in- 
terest at u jier cent. i>er annum and a mort- 
gage by dejiosit of title deeds of the property 
referred to in her original plaint, also on 
4th December 1922. She further assorted a 
will made by George Henry Smith apixiint- 
ing her sole executrix, the death on sth April 
19-20 of George Henry Smith, and a grant of 
probate to her, the plaintiff. The rest of the 
pleadings followed the linos of the original 
plaint except that the plaintiff (as, on her 
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new case, was necessary) now averred due 
payment of interest as such up to 30th Sep- 
tember 1985 and tliat such payment saved 
limitation. The relief prayed remained un- 
altered. 

That Iho defendants carried in objections 

to these amendments is not surjirising. By 

those objections it was contended that the 

amendments were not only out of time — 

nothing now turns on this — but also (and 

this is a substantial question for our decision) 

out of order. Shaw J. heard and disiillowed 

those objections, and in due course the suit 

came before Dunkley J. for hearing on the 

amended pleadings. 'J'he defen<lants sought 

before him to go behind the decision of 

Shaw J. WHiether lJunklev J. was entitled 

• 

to take this course I will not discuss, for 
clearly he was not bound to aiul he did not. 
Equally clearly, however, he reserved to the 
defendants full liberty to question before 
us. if unsuccessful before liim, the propriety 
of that learned Judge’s decision as well as 
that of his own. In tlio result lie found in 
favour of the plaintiff and from that deci- 
sion the defendants now appeal. It thus 
comes about that this appeal though in form 
from Dunkley J., is in substance in part an 
apjieal from that learned Judge and in part 
from Shaw J. Mr. Ray for the present 
appellants takes three jicints which I pro- 
|KJse to deal with in the following order. He 
says (l) that the plaintiff's second amend- 
ment is not within the terms of the leave 
granted her and therefore irregular i. e., that 
the order of Shaw J., was wrong; (2) that 
the alleged mortgage of 1932 destroyed by 
novation the mortgage of 1922 on which the 
plaintiff now relies and (3) that payment of 
interest ns such by or on behalf of hisclionts 
or the deceased has not been prove<l and 
that the claim is therefore statute-liarred. 
The suit must be dismissed if he is right on 
any one of these points. 

I have tracetl the rather complicated 
history of the suit in some detail for the 
purjKiseof making intelligible the conclusions 
at which I have arrived on the first and 
second of these ix)ints, which I can now, 1 
hope, state comparatively briefly. Had 
the second amendment been formulated in 
writing when leave to amend was asked, 
and had its effect been to deprive the defen- 
dants of any advantage which they would 
have enjoyed hofl the cose thereliy set up, 
heou set u]> in the original plaint it would 
liave been a strong ground for refusing leave 
to amend; had its effect been to set up a 
cause of action which since the filing of the 
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original plaint bad become statute-barred 
leave would, we may be sure, have been 
refused. If therefore Mr. Ray could have 
shown as that the amendment had in fact 
either effect we could, I think, safely say that 
the amendment as made was not one which 
the Bench in 1938 intended to allow. Actually 
however it is one of the few satisfactory 
features of the case that it had neither 
effect. Both the original mortgagors who 
might have given evidence in their own 
favour, if alive, died not after tlie second 
amendment but before the suit was com- 
menced at all; while the amendment, so far 
from being a device to evade the statute of 
limitations, made, as Mr. Clark said a pre- 
sent to the defendants of at least a highly 
arguable case under that enactment. 

The real spear-liead of Mr. Ray’s attack 
on this particular front Nvas wisely concen- 
trated on the change of character in w'hicb 
the plaintiff sued. The Court, he said, gave 
the plaintiff leave “to set out the existing 
liability, if any, whicli tlie two deceased 
persons owed to the plaintiff” that is to say, 
to Mrs. Mary Nionieyer, in 1932; whereas 
wliat has been done is to set out the existing 
liability which the two deceased persons 
owed to the executrix of Cai)tain Smith. It 
is true tliat the latter happened to occupy 
the same body as the former, but, he says, 
that is a mere accident, and the two are in 
law separate and distinct entities. For 
certain purposes the office of legal repre- 
sentative must be regarded as a distinct thing 
from its holder. Whether this is so for the 
present purposes we have to decide. The 
decision of Braund in 14 Rang 330^® as 
well as the dicta in GO Oal fiOl"® at pp. 805-6 
and 1 L R (1937) 1 Cal 99-' at p. 101 are 
against this contention, and it might suffice 
to say that I respectfully and entirely agree 
with Braund J’s., decision and am content 
to adopt his reasoning. But 1 ought to add 
that the case of a trustee in bankruptcy 
who institutes proceedings appears to me 
analogous to that of the representative of a 
deceased person who sues, and it is well 
settled that if the former is unsuccessful his 
adversary is entitled to look for his costs to 
his individual assailant and not to an 
insolvent estate the right of the former to an 
indemnity from such assets os there may be 

25. “ ('86) 28 AIR 1986' Bang 614 : 166 I 0 247 : 14 
Bang 836, Mabant Singh v, U Aye. 

26. (’88) 20 AIR 1988 Cal 668 : 149 I C 282 : 60 
Cal 801, Mackintosh Burn, Limited v. Shivakall 
Knmar. 

27. (’87) 24 AIR 1987 Cal 407 : 175 I C 895 : ILR 
(1987) 1 Cal 99, Zubalda Sultan t. Dawood Ismail, 


in the latter is plain, provided certain condi. 
tions are satisfied, but is no concern of the 
successful defendant. So in the present case 
if Mrs. Niemeyer personally was worth 
Bs. X it matters not to the defendants what 
the estate of Captain Smith, or what Mary 
Niemeyer 8 interest in that estate, may be 
worth. As neither can be less than nothing 
Rs. X to which the defendants, if successful, 
were entitled on the original pleadings 
remains undiminished. 


Mr. Ray sought to distinguish 14 Rang 
33G"® on the ground that the public trustee 
is a statutory person and executors are not, 
but I do not find this distinction convincing 
for though it is true that the individual who 
holds the office of executor is not chosen by 
statute his duties, subject to the will, are as 
much statutory duties as those of the public 
trustee. Both sides place reliance on S.52 
(1), Civil P. C., but in my opinion it tells 
strongly in favour of the plaintiff. This 
section provides what is to happen : 

Where a decree is passed agaiost a party as the 
legal representative of a deceased person and the 
decree is for the payment of money out of the pro- 
perty of the deceased 


If a decree against an executor as such 
were necessarily a decree for the payment 
of money out of the property of the 
deceased the words I have just quoted from 
“and the decree” down to and including 
“the deceased” would be quite unnecessary. 
The section therefore contemplates a decree 
against a party as the legal representative 
of a deceased person which is not limited in 
the way described but is enforceable without 
more ado against him personally, and such 
a decree is in my opinion the proper decree 
where the executor is plaintiff, while in the 
absence of misconduct on his part the other 
form of decree is applicable where, e. g., the 
executor os such is defendant in an action 
by a creditor of the deceased. The first point 
in the appeal therefore, in my judgment, 
fails. As to the second point (novation) it is 
not disputed that if there was a complete 
mortgage in 1932 that is an end of the plain- 
tiff's case as now pleaded, and whotherthere 
was is a pure question of fact. We must 
consider whether there was any evidence on 
which Dunkley J., could have found, as ne 
did, that thore was no such ^ 

there was none we must, and if . . 
any we may, reverse his decision, 
the latter event it would need a very strong 

3086 to persuade us so to do. 

I do not myself think that “-e 
of there having been a mortgage m 1 
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lightly be cast on one side. True, there 
would have been no point in such a transac- 
tion, but the plaintiflF might well have been 
as ill-advised in September 193-2 as she was 
in November 193C. The plaintiff herself has 
stated in writing no less than five times tliat 
there was a mortgage in septeipbor 193-2 while 
lier witness Mr. Joakhn flatly contradicted 
himself at the trial, saying in chief that 
there was no such mortgage and in cross- 
examination that the recitals in the deed- of 
November 1930 were correct from which 
answer, if true, it follows tliat there was. 
Comment before us lias been made on the 
fact that the learned counsel who cross- 
examined him did not followup thisanswer 
with a si>ecific and direct (luestion as to tlie 
alleged 1032 mortgage. In the light of after 
events I am inclined to think it would have 
been better if this had been done, but I do 
not for a moment lilame the learned counsel 
concerned for exorcising his discretion in the 
way ho did and, having got wliat he U think 
very rousonaldy (understood to bo the answer 
ho desired, not seeking to paint the lily with 
furtlior questions. After all, he was not deal- 
ing witli an elderly maiden lady or an illite. 
rate iierson but with an exporioncod and 
intelligent man of business, nor were the 
recitals to the deed of November 193C by any 
means prolix or compUcatod. 

Anyliow, that was tlie evidence about this 
matter. Tlie existence of tlie i93-i mortgage 
had boon six times assorted and only once 
denied, but of course you do not weigh ovi- 
donee liy counting assertions and denials. 
To my mind it is difficult to believe that if 
there had been a mortgage in 1932 the plain- 
tiff’s present advisors would not have been 
so instructed and that if they had been so 
instructed they would, when framing the 
second amendment, have gone back into the 
mists of antiquity for the purjiose of found- 
ing their case on the l'j-22 mortgage. They 
could have pleaded and. as it turns out. 
proved their client’s case by reliance on the 
[iromissory note of 19-2-2 and the mortgage 
of 1932. If I had had to decide the point I 
should, I think, have shared what must 
have been Dunkley J.'s view, namely that 
Mr. .Joikim’s answer in cross-examination 
was u mistake duo to his not appreciating 
whore the answer led him; but it issuffi. 
cient to say that I am quite clear that we 
ought not to reverse the learned Judge’s 
decision on this question of fact. 

The third question— that of limitation 

is at Grst view the most difficult in the case 
but the difficulties largely solve themselves 


if wo bear in mind that we liave before us 
the repesentatives of only one of the original 
mortgagors and are therefore not concerned 
with the rights of the representatives of the 
other who have let tlie suit go by default. 
I do not propose to indulge in any elaborate 
review of the authorities on this part of the 
case because as I find myself in complete 
agreement with what my Lord has said 
about them and in particular with his obser- 
vations oner, M L J 40' and 00 I c 77i." The 
law applicable is. I think, undisputed to this 
extent, namely (i) tliat the combined effect 
of S9. 20, as now amended, and 21, Limitation 
Act, imposed on the plaintiff, who does nob 
here allege any such written acknowledg- 
noont as the proviso to the former section 
contemplates, the burden of proving at least 
one payment of interest exjiressly as such 
by Ismail Eusoof Jeowa Karwa or some per- 
son duly authorized by him, between 23rd 
April 1926 (being 12 years before the second 
amended plaint was filed) and 1st January 
19-23 (when a written acknowledgment as 
well as a payment of interest became neces- 
sary to save limitation) and (2) tliat it 
is not enough for her merely to prove 
that payment was made either by or on 
belialf of Eusoof Jeewa Karwa or of his 
co-mortgagor without showing which or 
that a payment in gross by Eusoof Jeewa 
Karwa was lawfully appropriated to inte- 
rest by or on behalf of the mortgagee. 

Mr. Clark sots abopt the discharge of this 
burden by proving, by the evidence of 
Mr. Joakim supported by the books of his 
company, that a payment of an amount 
precisely equal to the interest then due was 
made by somebody on 30th December 19-27 
a few days after that payment foil duo. Ho 
then proves by similar evidence a whole 
series of similar payments since that date, 
each of them round about a date when 
interest would he payable, down to 1935 . It 
seems to me quite clear, and I do not think 
any of the authorities conflict with this 
view, that the learned Judge was on this 
uncontradicted evidence justified in infer, 
ring that the payment on 30th December 
1927 was a payment of interest as such by 
somebody. Who then was that somebody ? 

It is true that some kind jierson might from 
19-27 to 1935 have been benevolently but 
voluntarily paying the mortgagors’ interest 
for them without their knowledge, and it is 
true that Messrs. Balthazars might have 
been paying it themselves by means of book 
entries for the purjicse of defeating the 
statute. The former contingency appears to 
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me unlikely, and the latter fantastically so. 
Not only would they, as reputable people, 
not have dreamt of doing anything so dis- 
honest, but also they would not have done 
anything so silly as by faking their books 
to make themselves accountable to their prin- 
cipals for money they had never in fact re- 
ceived. Section 114, Evidenct Act, in effect 
provides that the Court may use a little com- 
raonsense. It would, 1 think, be a conspicious 
failure to use any either to draw no infer, 
ence from the fact of these payments at all 
or, in the absence of any evidence to sug- 
gest it, to infer that all these payments 
were, and in particular that the payment 
of 30tb December 1937 was, made by some 
person other than one or more of those who 
would unnaturally be expected to make pay. 
ments of interest, namely the mortgagors. 

Is there then anything to justify the in- 
ference that the male inortgaor was that 
one, if it was only one ? Mr. Clark asks us 
to say that such an inference can l)e drawn 
from the fact that the mortgagors were 
brother and sister. To that proposition 
I cannot agree. A Buddhist liusband is not 
jissuch his wife’s agent, (First Appeal No. 53 
of 1938*') and I can see no reason why a 
Mahomedan brother sliould as such be his 
sister’s, even if, as liere was in evidence the 
sister is a purdanashin lady. If he is an 
agent to pay interest, what, one may ask, 
are the limits of a brother's ostensible autho- 
rity qua brother? If one imagines the chaos 
that might result wherever there was a 
large family, of whatever race if all the bro- 
thers each pledged all their sisters' credit 
and each sold all their sisters' property 
each to different persons one realizes with, 
out difficulty that this suggestion cannot be 
well founded, and Mr. Ray has cited ample 
authority against it. But Mr. Clark has a 
better card in his hand than that. In none 
of the cases to which Mr. Ray drew our 
attention on this point did it appear, as 
here it does, that one of several co-mort. 
gagors applied for and obtained a reduction 
of the rate of interest, after which interest 
was paid at the reduced rate. This, it seems 
to me, points clearly to the conclusion that 
if the payments before bis application were 
not made, at the time they were made, by 
the applicant, they were ratified by him : 
since the subsequent punctual payments of 
money at the reduced rate and of no more 
money raise the inference that there were 
then no arrears of interest and almost must 
have been made by the applicant, or with 
hia knowledge and approval, since without 


information received from him nobody on 
behalf of the mortgagors could well have 
known of the reduction. That disposes of 
the appeal, and I agree with the order 
which my Lord the Chief Justice proposes 
and also with hia observation as to what its 
effect as regards interest will be. 

Q.N./r.k. Appeal dismissed. 
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Moselt J. 

Ma Khin Yi — Applicant 


V. 

Edward Khin Maung — Respondent. 

Criminal Revn. No. 128-B of 1939, De- 
cided on 5th June 1939, from order in 
review of 6th Addl. Magistrate, Bassein, in 
Criminal Misc. No. 20 of 1938. 

(a) Critninal P. C. (1898), S. 488 — Here com. 
promise petition does not oust criminal Court’s 
jurisdiction in all cases — Monthly maintenance 
order based on compromise can be enforced by 
criminal Court — Compromise relating not merely 
to monthly maintenance but embodying other con- 
sideration, terms or conditions — Criminal Court 
has no jurisdiction cither to pass or enforce i<. 

It ia impossiblo to say gcoemlly In nil cases, 
merely because a compromise petition between the 
parties bas been filed, that there is no longer a re- 
fusal or neglect by the husband to maintain his 
wife and that the jurisdiction of the Court ia ousted 
by the application for compromise. The refusal or 
neglect in question is refusal made or neglect com- 
mitted before the proceedings commenced, and not 
a refusal or neglect that arose after the initiation 
of the proceedings. An order for monthly mainten- 
ance alone based on an application of compromise 
is not illegal and can bo enforced by a orimioal 
Court. Where, however, the compromise notmoroly 
relates to the amount of monthly maintenance but 
embodies other consideration or terms or condl. 
tions, then the order based on the oompromise 
goes beyond the scope allowed to a criminal Court, 
and a criminal Court has no jurisdiction either to 
pass or enforce it. [P ^8 0 L ^3 

Both husband and wife parlies to proceedings 
under 8. 488 filed a joint petition for a consent 
order, which was headed “oompromise petition.” 
Orders were accordingly passed In terms of the 
petition, and it was directed that the husband 
keep bis three children with the wife from the 
date of the application for maintenance : that the 
wife educate, feed and clothe the children p^ 
porly: and the husband pay the wife Bs. 20 a montn 
from the date of the application and 25 a 
month from a date a year from that forthe ma n. 
tonance of the wife and children : 

Held that the compromise and the order b^ 
thereon clearly contained i^tma isud conditions 
which were not within the jurisdiction o 
minal Court to order or oQ^o^ ; 42 P « 
p. 107, Ret. on. ; 42 P R 1888 p. 
and Itel. on ; 2 Weir 629, Approved i A 
Lab 4G9 and 40 P R (J“dlclal) 79, j 

(b) Criminal P. C. (1898), 8. 
aiu order for unfe and her three children 
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time of eiiforc\ng order two children living toith 
husband — Order cannot fcc partially enforced^ 
Itenxedy of wife w by way of fresh njjp/jcation 
for maintenance. 

The order for tnaintemioce prescribed a certain 
amount for the maintenance of the wife and her 
three children, but at the time of the application 
for enforcomout of the order two of the children 
were with the husband : 

Held that the order hud become of no effect in that 
it could not bo partially enforced by making an uK 
lotment for the wife and one child only and that 
the wife’s remedy was to make a fresh application 
for auinteuancc;.-! [ li 1917 L B Si, Jb-l. on. 

[P 49 0 IJ 

f'utioose — for Applicant. 

Twa Aung — for Respondent. 

Order. — This is an application in revi- 
sion against an order passed under s. 488 , 
sub-s. (a), Criminal P. 0., refusing to en- 
force a previous order for maintenance. 
Two grounds wore given for tliis refusal, <l) 
tliat the order was passed on a compromise, 
and was only enforceable by civil proceed- 
ings. and (- 2 ) that the order for maintenance 
proscribed a certain amount for the main- 
tenanco of the applicant and her children, 
and that as two of tlio children wore still 
with the respondent, the husband, the order 
could not bo partially enforced by making 
an allotment for the applicant and one child 
only. 

For the first contention C Mod 283* and 
95 I c 315* were quoted. I’^arlior rulings 
which were mentionwl lioforetho Magistrate 
were evidently not available, and will be 
cited here. It is desirable to dispel the 
misconception tliat a criminal Court has no 


grain and money could not be enforced 
under the Criminal Code which enupowered 
a Magistrate only to direct payment of the 
monthly maintenance. The earliest case in 
point is 4'2 r r 1888 Cr. p. 107.® In that case 
an onler for maintenance was ma<]e in 
favour of tiio wife at tlio rate its. 5 a month. 
Subsequently she applied for realization of 
arrears of inaintenance ; the husband im- 
puted misconduct, hut eventually no enquiry 
was made, the parties coining to an agree- 
ment that for tlio future, if the wife resided 
in a house provided by the husband, she 
should get her maintenance of Rs. 5 a 
month, and if not, it should bo stopped. 
Over a year later the wife applied for 
arrears of maintenance. It was held that at 
the first application for arrears the order of 
maintenance ought to have been caucelled. 
It was clear that the parties entered then 
into a now agreement which the Court re- 
corded, and which was an agreement to live 
separately by mutual consent. That agree- 
ment bud the efTect of superseding tlio 
previous order, and neither the agreement 
nor the order could he enforced summarily 
uuder the Criminal Code, .\nothor similar 
case was 12 p R 1888 Cr. p. I08u.* The only 
difference was that here the agreement was 
entered into in the original proceedings for 
maintenance, and the maintenance was 
awarded on condition that the wife should 
live with the husband. It was similarly 
held that as the parties had come to an 
amicable arrangement that the husband 


power to enforce an order of maintenance 
based upon any kind of potiton of compro- 
iiniso between the parties. In the present 
.case both parties filed a joint petition for a 
[Consent order, which was beaded "compro- 
mise petition. Orders were accordingly 
passoil in terms of the petition, and it was 
.directed that the respondent keep his three 
children with the petitioner from the date 
of the application for maintenance ; that the 
petitioner educate, feed and clothe the chil. 
dren properly ; and that the respondent pay 
the petitioner Rs. 20 a month from the date 
of the application and Rs. 25 a month from 
a date a year from that (or the maintenance 
of his wife and children. 

The first case quoted, 6 Mad 288 ,* merely 
laid down that an agreement by a husband 
to maintain his wife by giving her certain 
property and b y del ivering to her annually 

1. (’83) IG Mad 283 : 2 Woit C2G, Viramma v 
Narayya. 

13 A 1 R 1926 Lah 469 : 96 I C 316 : 27 
Cr L J 779, Budhu Ram v. Khem Dovi. 




tain conditions, the Magistrate’s duty was 
at an end, and the application should have 
been dismissed and the wife told that her 
remedy would bo by a civil suit should her 
husband not fulfil his agreement. I would 
agree, with respect, witli both these deci- 
sioDs, which are to the effect that where the 
parties have come to an agreement, nob 
merely as to the amount of maintenance, 
but that the maintenance should only be 
paid on certain conditions, the agreement to 
pay maintenance and the conditions should 
not be recorded in an order by the Magi, 
strate, but he should dismiss the application, 
whether it be for maintenance or for the 
enforcement thereof. In this second case, 
however, there is a remark by the learned 
Judge which, as I consider, gave rise to 
m iscoDc optioD. He said that s. 488, Criminal 

3. C^) 42 P R 1883 Cr. p. 107, Mt. Rahim BiW 
V. Kbair Dm. 

4 . ('98) 42 P R 1^8 Cr. p. 109n. Mt. Najibul- 

Disaa V. Muatala Khan. * 
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V. C., only gives the Magistrate autho- 
rity when the husband, having means, 
“neglects or refuses" to maintain his wife. 
All that was meant in the context, I think, 
by this remark was that the parties, having 
come to an amicable settlement on certain 
conditions andon these conditions the wife 
having waived the previous refusal to main- 
tain her, the Magistrate could not pass an 
order for maintenance which could be 
enforced by the summary process of a cri- 
minal Court. 

The principle involved, if I may say so with 
respect, was overlooked in Rahim AH v. 
Fateh Bibi} This was a case where the wife 
applied for maintenance, and during the 
pendency of the case the parties compro- 
mised, and the Court passed an order in the 
terms of the compi’omise that the husband 
should give his wife half his land and a house 
to reside in, or, in case of default, Rs. 9 a 
month. On a subsequent application for 
enforcement the Magistrate ordered that the 
woman should receive arrears of payment. 
The proceedings were forwarded in revision 
by the District Magistrate on the ground 
that in accordance with the principle laid 
down in 12 P R Ifias Or, P 107^ when a 
compromise had been arranged between the 
parties the enforcement of that compromise 
came within the jurisdiction of a civil and 
not of a criminal Court, liecause the husband 
no longer neglected or refused to maintain 
his wife. The order of the Court was a 
short one upholding the view taken by the 
District Magistrate, and gave no grounds for 
its decision. 

It appears to me to be impossible to say 
generally in all cases, merely because a 
compromise petition between the parties 
has been filed, that there is no longer a 
refusal or neglect by the husband to main- 
tain his wife and that the jurisdiction of the 
Court is ousted by the application for com- 
promise. Such an application may merely 
mean that the parties have come to an 
agreement as to what is the proper amount 
of maintenance to be paid, and in such a 
case the mere fact that both parties have 
signed the petition to the Court is im- 
material, except in so far as it obviates the 
necessity for the Court to take evidence 
from which to assess the amount of main- 
tenance. If the argument were extended a 
little further, it would lead to the obviously 
untenable conclusion that a petition signed 
by the husband alone or an admission given 
t he husband in evidence would show 

('05)89 PR 1906 Ot: 103 P L R 1905: 2 CrLJ 690. 


that ho no longer refuses to maintain his 
wife. It would be absurd to hold in such 
cases that the husband by so doing could 
force the wife to have recourse to a suit in 
a civil Court. The refusal or neglect in 
question is refusal made or neglect com- 
mitted before the proceedings commenced, 
and not a refusal or neglect that arose after 
the initiation of the proceedings. I note that 
exactly the same view was taken in 2 Weir 
C29,® a Madras case. There the order for 


maintenance was passed in accordance with 
the terms of a joint application put in by 
the parties. It was contended that that 
order was illegal, being based on a com- 
promise. It was held that the order, which 
was one directing payment monthly of a 
fixed sum of money, was one which in 
itself was in accordance with the Code, and 
was not rendered illegal because it was 
made on consent of parties which dispensed 
with the necessity of taking evidence. In 95 
I c 315,' a judgment of the Lahore High 
Court, it was, however, held that any order 
for maintenance based on a compromise 
application is without jurisdiction and can. 
not be enforced by a criminal Court. The 
learned Judge purported to follow 42 P R 
1888 Cr, p 107* and Rahim AH’s case} 
In my opinion, 42 P R 1888 Cr P 107* is no 
authority for this proposition, and, as I 
have pointed out, in Rahim AH's case^ 
quite a different kind of compromise was 
entered into, and that case is no authority 
for the general proposition laid down in 95 
I c 315.* 

Both according to law, then, and common 
sense alike an order for monthly main- 
tenance alone based on an application ol 
compromise is not illegal. Where, however, 
the compromise not merely relates to the! 
amount of monthly maintenance but em- 
bodies other consideration or terms or 
conditions, then the order based on the 
compromise goes beyond the scope allowed 
to a criminal Court, and a criminal Court 
has no jurisdiction either to pass or enforce 
it. In the present case the application for 
compromise and the order basM therwnj 
clearly contained terms and conditions which 
were not within the jurisdiction of the 
criminal Court to order or enforce. 

As to the second ground on which the 
learned Magistrate based his order there is 
nothing to be said. The ruling quoted by 
him, 9 li B R 40,^ is clear authority for ^ 

6. (’02) 2 Weir 699, lo re 

7. ('17) 4 AIR 1917 L B 04 : ^ Ma Lone. 

108 :9DBB 49, Thambuswamy Pni»yr. oi 
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proposition that the order had become of 
no effect, in that it could not be partially 
enforced, and that the applicant’s remedy 
is to make a fresh application for main, 
t-enance. This application in revision will 
therefore be dismissed. 

G.N./r.K. Application dismissed. 
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Roberts C. J. and Dqnklet J. 

U Lun — Appellant 

V. 

U Chit Hlaing — Respondent. 

First Appeal No. 113 of 1910, Decided 
on 18tb November 1910, against decree of 
Sharpe J., Reported in .1 1 R lOil Rang 5. 

(a) OovernmcHl of Burma Act (1035), Sa. 41 
toi(i OrJinfluc,; }i(is same force as Act. 

An cirliminco promulgutod umJer uiibor S. 41 or 
B. 4'2 of the Art has tho saino force and effect as 
an Act of tho rjoj-islatiiro. [P 50 0 1] 

(b) Cn-if P. a. (lOOS), O. 8, n. r, —ConUn. 
lion Hull alleijalion needa no reply no denial 
by necessary implication. 

Tliuro ig no denial l>y nocessary implication of a 
f.\i't in a plaint when it is merely contended 

in tho written btateiuont that the alle(jatfoii needs 
no reply. (P 60 0 ‘i) 

*(c) (lovcrument of Burma Act (1035)— Pro. 
viulyalion — Publication in gazelle is not necca- 
tary— Speaker reading in House of ItcpreseHlativea 
ts SM^icirnf promulgalxon: AIR ItGl Rmi* 6 
REVERSED. ** ’ 

Promulgation and publication in tho ollicial 
Gazette aro not synonymous. 'J’bero Is adUtinction 
Utw.^m tho two. Publication in thuonicialGuzotto 
is not sine qua non of promulgation, though it is 
a record that promulgation has taken placo and a 
moans of announcing the fact to tho widest possi- 
bio circle ol individuals. Reading of an ordinance 
by tho speaker to tho House of Representatives 
is fiiifficierit promulgation : A I R 1941 Rane 5 
liEVEnSBD. (P CO C 2: P 61 0 1] 

(d) Government of Burma Act (1035), S. 42 
(yj (a) — Kxinry of ordinance. 

An ordinance was promulgatod under S. 41 of 
^0 Act. Tho LcgiKlaturo ro-assomblcd on 15th 
Fobruary 1940: 

Held that tho ordinance expiredatthe midnight 
which concluded on 28th March, assix wooksfrom 

o on 28tb March 1040: 

A I R 1911 Itang 5, Affirmed, [p 50 0 1] 

(e) Government of Burma Act (1935) S 42 
-Ordinance issued by Governor - It is implied 
that Governor luia formed hia opinion and exer. 
CMed HM tndimdiuil judgment. 

The Governor’s functions aro capable of boine 
exorcised m any of three diflorent ways. Some are 
oxercisabloin his discretion which inc-ans that ho 
need not ask for the aid or advice of his ^finisU!^8 
at all; a second group is oxercisablo, notwithstand 
ng the advice of MlnisUirB. in the exorcise of bis 
individual judgment; and a third group is oxercis- 
able under tho guidance of his ftfinisters. Matters 
n the Government of Burma Act which aro said 
to fall within the individual judgment of the 

1941R/7&8 


Governor may fall within tho second and third 
group according to tho opinion formed by tho 
Governor as to tho course which he should take. 
Where thf-roforo an ordinance issued is expressed to 
t» under tho powers conferred by S.42it is implied 
that an opinion has been formed by tho Governor 
and aii individual judgment has been exercised bv 

[P 51 C 2] 

•V/; Cm^rnmcnl 0 / Burma Act (2935)^ Ss. 41 
and #'? — Ordinance: erirrcssing purpose 0 / eyiab- 
Ung (Jovernor satis/aclorUu (o discharge June, 
tions— Governor 1 $ sole judgc^Courl cannot sit 
on judgment of necessity of action: AIR 1941 
Rang 5, REVEKSKD. 

Tho Court will not iuquiro v/hether circuin- 
stapeos ill fact which ronilored immediate 

action necessary Usforo tho i^romulgution of ao 
orduiaDcc. TLut ib for the (.Jovernor to cleciclo, Tho 
Court should not as-sumo tho I unlen of clecidiug 
for what purposo tho action was necessary. Where 
in an ordinance the purpose is cxprc.^scd to be that 
of enabling theGovernor satisfactorily to discharge 
certain functions tho Gos'criior is tho odIv iuduo 
of that: A I R 1931 P C 111, llcL on; A I R 1932 
Cal788(SB),/h?/.; AIR lOU RiXnstjJiEV KliSBD. 

/ I C 

(gj Ooiernment of Burma Act (J93o), Ss. ^' 5 . 

^4— Speaker cannot declare ivlicther scat has ircu 

vacant -^Court has to determine it. 

The question whether a seat of a member of tho 

Iioubo of Representatives has become vac^mtornot 

18 not a point of order at all fur the Speaker, nor is 

It a matter for tho House to dotormino. It is a 

pointoflawaflcctingthofitatud of an individuaUnd 

1:4 fora Court to determine: A I K 1941 Raoff 5 

^ [P53 0 lj 

(h) Injunction— Grant of, when should bo re- 
fused explained. 

The granting of .in injunction is a discretionary 
matter and if tho defendant has given an assurance 
th.it he would refrain from any action to tho pro- 
judice of iho plaintiff, the Court .should bo loth to 
consider that circumstances could make it desira- 
ble to grant an injunction in such a case. 

/■I .. IP 83 Cl] 

(t) Government of Burma Act (1035), S. 4 y 

— Preambto setting out purpose of ordtnano) is 
not legally compulsory but ta advisable. (Pqz 
D unkley J .) 

It Is not legally noces«iry that an ordinance 
should have a Preamble setting out that thoOovor. 
nor is siitisfied as required by tho termsof S. 42(1) 
and also the purpose within S. 42 ( 1 ), for which 
the ordinance is promulgatod. Legally all that is 
neces&ary is that the Governor should declare 
that bo promulgates tho ordinance under tho pro. 
visions of 8. 42 of tho Act; but tho adoption of 
this suggestion might make for tho better under- 
standing by tho public of tho rciison and necessity 
for the is5uc of an ordiance. TP 5^ n ot 

(7 E Maung — for Appellant. 

U Kyato Dt»i — for Respondent I. 

Roberts C. J. — This was an action 
tbo api>ellant U Lun against 
U Chit Hlaing, Speaker of the House of 
Ivepresentatives, for a declaration that the 
plaintiff was a nioinber of the House of 
Representatives and that his seat ha<l not 
become vacant by reason of any disqualifi. 
cation and for an injunction to restrain tho 
defendant from interfering with tho oxercisa 
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oi the plaintiff’s rights and privileges in that tained in the Official Gazette. During the 
behalf. The facts have been set out very afternoon of 29th March the original of this 

fully by the learned trial Judge. The plain- second Ordinance was delivered to the 

tiff had been duly elected a member of the Speaker and read by him to the House of 

House of Representatives representing Insein Representatives; an advance copy of it had 

Nortli at the General Election in November been already supplied to him by the Pre- 

193G, and in March 1940, he was appointed mier. It never has been contended by any 
a Second Lieutenant in the Army in the party to this suit that promulgation did not 
Burma Reserve of Officers subject to the take place on 29th March. In para. 10 of the 

approval of His Majesty. plaint it was expressly pleaded that 29 th 

The holder of a commission in His March was the date of promulgation. In the 

Majesty’s forces enjoys an office of profit written statement of the respondent he was 
under the Crown and by S. 25 (l) (a), Gov- content to aver that this allegation needed 
ernment of Burma Act he is disqualified for no reply; and by o. 8, R. 5, Civil P. C., every 
being chosen as, or for being, a member of allegation of fact not denied specifically or 
either Chamber unless this oflice is declared by necessary implication, or stated to be not 
by an Act of the Legislature not to dis- admitted in the pleading of the defendant 
(jualify its holder. His Excellency tlie shall be taken to be admitted. There is no 
Governor, in pursuance of his powers under denial by necessary implication of a fact 
S. 41, Government of Burma .\ct, proraul- alleged in a plaint when it is merely con- 
gated an ordinance on isth September 1039, tended in the written statement that the 
which provided that a person should not be allegation needs no reply. If the second 
disqualified nor should be deemed ever to Ordinance was a valid Ordinance and was 
liave been disqualified for being chosen as, promulgated on 29th March there never was 
and for being, a member of either Chamber a time when the appellant’s seat became 
of the Legislature by resison only that as a vacant by reason of any disqualification, and 
member of His ^lajesty’s forces bo was no question of its validity could be raised on 
holding or had held any office of profit under the ground of its contravention of the pro- 
■theCrown. An ordinance promulgated under visions of sub-s. (4) of 3.42, which enacts 
'either s. il or s. 12 of the Act has the same that an ordinance passed under the section 
Iforce and effect as an .Act of the Legislature, shall only be valid if and so far as an Act of 
land consequently it protected the plaintiff the Legislature in similar terms would be 
from tlie disqualification which he would valid. 

otherwise have suffered. But this particular The learned trial Judge has taken the 
ordinance would cease to operate at the ex- view that promulgation was not effected until 
piration of six weeks from the re-assembly 30th March, although the Governor’s signa- 
of the Legislature unless (which never bap- ture to the document on 29tb March states 
pened) a resolution disapproving it were that it "is promnlgated” and not that it will 
jmssed by the House of Representatives and bo. The original document was however 
agreed to by the Senate on some earlier date, never produced in Court before him, for the 
The Legislature re-assembled on I5th notification in the Gazette was admissible 
February 1940, and six weeks from that date in evidence as to its contents though entirelj 
brings us to 28th March 1940. I respectfully misleading in its effect. I find myself unable 
agree with the learned trial Judge for the to accept the suggestion that promulgation 
reasons given by him that this Ordinance and publication in the Official Gazette aw 
expired at the midnight which concluded synonymous. If the Act used the word 
the 28th March. On the 29th March, when "publication" it might no doubt be said tha 

the Legislature was in session, the Gov- the term connoted the fact of making t e 
ernor, in pursuance of his powers under public in this way aware of the epstence o 
S. 42 of the Act, promulgated a further the Ordinance, and that publication 
Ordinance in similar terms. It was after, publication in the Official Gazette, 
wards published in a Burma Gazette Extra- I have asked myself why the Act uses 
ordinary dated 30th March, but published in word '* promulgate ” geems 

a truncated and inaccurate form. Its con- more popular word publish , an ^ 
eluding words were: "The above Ordinance to me that there is a distinction. nubli- 
is promulgated under the powers conferred promulgated is no doubt in prac ic P ^ 
by 8. 42, Government of Burma Act, 1936." shed in the Official Gazette so 
By a surprising and unfortunate omission wider dissemination. But the pro 
none of these concluding words were con- of an Ordinance is on emergen y 
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ifc depends on the necessity for immediate 
action, as the Act states. The Governor is 
empowered to take this action at once and 
is not obliged to wait till the printers are 
ready, or to communicate with them, it may 
be from a great distance, l)efore his action 
becomes effective. Some j)roclamation or 
making known by public declanition is no 
doubt necessaiy; no one can bo said to pro- 
inulgate what he keeps locked up in his 
breast; but publication in the Official Gazette 
does not appear tome to bo iinc qua non of 
promulgation, though it is a record tliat pro. 
mulgation lias taken place and a means of 
.announcing the fact to tlie widest i^ssiblo 
^circle of individuals. The India and Burma 
'Mmergency Provisions Act. lOjO, had not 
been published in Jiurma at the time of tlio 
judgment. In that Act the (Jovernor is 
empowered to make certain provisions which 
under S. l'i7, (lovorjiment of Burma Act, 
could 1)0 made by an Order in Council or 
which under tho Act fell within tlio scope 
of rules issuable by tho Secretary of State. 
Tliis bo can do “by notiJi&ilion in tho 
Official (Jazotto of Burma". The new statute 
docs not say that these provisions may bo 
iniido and promulgated by tho Governor, 
and lays down a procedure difforent from 
that contemplated in tijo case of promulga. 
tion of an ordinance under the Government 
of Burma Act. 

Illustration (o) to s. in. Evidence Act, 
says that tlie Court may presume that judi. 
cial and official acts have been regularly 
jicrformed. Wo have seen the Governor's 
signed declaration on ‘Mb March loio, that 
the second Ordinance is promulgated, and 
indeed the fact appears to have boon admit- 
ted on the pleadings; I cannot hold that no 
promulgation with due regard to form and 
procedure took place before 30tb March. It 
is also unfortunate that the attention of tho 
learned trial Judge was, as we are assured, 
not drawn to this point in tho voluminous 
pleadings and that he was allowed to think 
that a typo. written copy of tho Ordinance 
was all that was delivered to the Speaker on 
29th March. 

'^^8 tho second Ordinance a valid 
Ordinance ? In my view tho answer to this 
question must bo in the affirmative. The 
Ordinance did not attract the provisions of 
S. 42 (]> as being one which would be in. 
valid if enacted by the Legislature. Such 
part of it as would appear to giveretrospec. 
tive effect to its provisions, namely the 
words nor shall bo deemed over to have 
been disqualified'', are clearly severable from 
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the remainder, and the remainder freed tho 
appellant from any disqualification since it 
came into operation immediately upon tho 
expiry of the first Ordinance at the midnight 
concluding 2.sth Marcli. 

It is desirablo to examine the scope of 
s. 12 which deals with the Governor’s 
power to make ordinances when tlie Legis- 
lature is in session. 

The Governor’s functions appear to me, 
with great respect, to Ijo capable of being 
exercised in any one of three different 
ways. Some are exercisable in liis discretion 
which means that ho need not asic for the 
aid or advice of liis Ministers at all ; indeed 
it is not their duty to aid or advise him in 
resjiect of these matter.s : a seconil group is 
exercisable, notwithstanding the advice of 
Ministers, in tlie exercise of liis individual 
judgment; and a third group is exercisable 
under the guidance of his Ministers. Tiie 
third group comprises all cases in whicli 
the Governor does not regard it as iu- 
consistent with the fulfilment of any of 
the special responsibilities which are coni- 
initted to him by the Act. or with tho 
proiier discharge of the functions whicli be 
is otlierwise by or under the Act required 
to exorcise in his individual judgment, to 
be guided by his i^Iinisters' advice. 

In performing any of the functions in the 
second or third group the Governor (acting 
under pai*a. 8 of tho Instrument of Instruc. 
tions issued to him by liis Majesty) forms 
his own opinion as to whether, having 
regard to its terms, he should be guided by 
his Ministers or not. Thus, matters in the 
Government of Burma Act which are said 
to fall within tho individual judgment of 
the Governor may fall within tho second or 
third group according to the opinion formed 
by tho Governor as to the course^ which he 
should take. 

Paragraph 8 of tlio Instrument of Instruc. 
tions relates to all matters within the scope 
of the executive authority in Burma save 
the purely discretionary functions. They 
may become matters for the exercise of the 
individual judgment of the Governor simply 
b6(^U86 ho has formed tho opinioD referred 
to in the paragraph. When an Ordinance is 
issued expressed to be under the powers 
conferred by s. 42 it is implied that such an 
opinion lias been formed. 

The learned Judge has examined with 
great care tho question whether tbe subject, 
matter of tho second Ordinance was concern- 
ed with one of tbe discretionary functions of 
the Governor, or with one of his special 
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responsibilities, or with one of the other 
matters about which he is required to exer- 
cise his individual judgment. But he has, 
I respectfully think, omitted to notice that 
within this last class there may fall a matter 
which he describes as “one entirely for the 
Ministers". 

As I read the Act and the Instrument of 
Instructions, there are no matters which can 
be dismissed from consideration as “entirely 
for the Ministers": they act in the name of 
the Governor and their executive acts can 
become a matter for the individual judg- 
ment of the Governor if he forms the 
opinion that to be guided by them would be 
inconsistent (l) with the fulBlment of his 
special responsibilities under the Act, or 
(2) with the proper discharge of functions 
which he is otherwise by or under the Act 
required to exercise in his individual judg- 
ment. We do not precisely know which of 
these two opinions ho has formed, but by 
the issue of the second Ordinance ho has 
impliedly formed one or other of them, and 
has therefore exercised his individual judg. 
ment; unless, indeed, ho has promulgated 
the Ordinance for the purpose of discliarg- 
ing functions wliicli lie within hisdiscretion. 

Wo liavo been informed that the atten- 
tion of the learned Judge was never drawn 
to S. 8 (i) (h) of the Act wliich makes it one 
of the Special Responsibilities of tlie Gover- 
nor to secure that the duo discharge of bis 
functions, whether discretionary or in the 
exercise of his individual judgment under 
the Act (which of course includes the In- 
strument of Instructions), is not prejudiced 
or impeded by any course of action taken 
with respect to any other matter. I should 
have thought that to permit a Member of 
the House of Representatives to be pena- 
lised for bis loyalty and readiness to serve 
in the armed forces of the Crown in time 
of war might well impede tlie course of 
action taken with respect to defence : that 
is, however, entirely by the way, and 
I must not be taken to hazard any guess as 
to the grounds upon which the Governor 
saw fit to promulgate the Ordinance in 
question; it seems to mo irrelevant to inquire. 

It was, again, unfortunate that the atten- 
tion of the learned trial Judge was not 
drawn to the important decision of the 
Privy Council in 12 Lah 280,* 

There the Governor-General, acting under 
B. 72, Government of India Act, 1916, being 


1. ('81) 18 A I R 1981 P 0 111 : 131 I 0 416 : 

280 : 82 Of L J 727 : 68 I A 169 (P 
®n»gat Siogh v. Emperor. 


satisfied that a state of emergency existed, 
promulgated an Ordinance expressed to be 
for the peace and good government of India. 
Its validity was challenged. Lord Dunedin 
said (at p. 283) ; 

The petitioners ask this Board to find that a 
Btateof emergency did not exist. That raises directly 
the question who is to be the judge of whether a 
stato of emergency exists. A state of emergency is 
something that docs not permit of any exact defi. 
nition— It connotes a state of matters calling for 
drastic action which is to be judged as such by 
some one. It is more than obvious that that some 
one must be the Governor-General and be alone. 
Any other view would render utterly inept the 
whole provision. Emergency demands immediate 
action, and that action is proscribed to be taken by 
the Governor-General. It is he alone who can pro- 
mulgate the Ordinance. 

Yet, if the view urged by the petitioners is right, 
the judgment of the Governor-General could be 
upset either (a) by this Board declaring that once 
the Ordinance was challenged in procoediogs by 
way of habeas corpus the Crown ought to prove 
affirmatively beforo a Court that a state of omer- 

goncy existed, or (b) by a finding of this Board 

after a contentious and protracti^ enquiry — that 
no state of emergency existed, aud that the Ordi- 
nauco with all that followed on it was illegal. 

In fact, the contention is so completely without 
foundation on the face of it that it would be idle 
to allow an appeal to argue about it. 

It was next said that the Ordinance did not con- 
duce to the peace and good government of British 
India. The same remark applies. The Govemor- 
Oenoral is also the judge of that. The power given 
by S. 72 is an absolute power, without any limits 
prescribed, except ouly that it cannot do wbat the 
Indian Ijogislaturo would bo unable todo, although 
it is made clear that it is ouly to bo used in ex- 
tremo cases of nocessity whore the good govern- 
ment of India demands it. 

And in 37 OWN ICG® at p. 168 Rankin 0. J 


laid : , 

As the validity of the Ordinance rests neither 
ipon proof of an emergency nor upon the recital of 
m emergency but upon the judgment of the Cover- 
lor-General that immediate action of this cha- 
acter was necessary, there is, in my judgment, no 
•asia for the contention that the Ordinance was 
lot valid and cfloctivo. In no event could the vali- 
ity of the Ordinance be determined by ovidoace 
dduced before the Court as to whether a state of 
mcrgency did or did not exist. 

The Court will thus not inquire whether 
ircumstancos in fact existed which ren- 
ored immediate action necessary before 
he promulgation of an Ordinance. That is 
5 r the Governor to decide. I cannot see that 
he Court should assume the burden of 
eciding for what purpose the action was 
ecessary. In the Lahore case the purpose 
f the Ordinance was expressed *0^ 
ho peace and good government of 
ndia, and the Governor-General wae held 

5be tto jnilSloLtot-hery^H^Tj 

H .66 m. 

In w Amrita Bazar Patrika. 
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expressed to be that of ODabliog the Gover- 
nor satisfactorily to discharge certain func- 
tions, and I regard myself as bound by the 
authority of the Privy Council decision to 
say that the Governor must be the judge 
of that. I think it unnecessary to go further 
and examine the provisions of s. £> (3) of 
the Act. 

In this view of the law the appeal must 
bo allowed. Pach of the Ordinances was 
valid and since the second followed the first 
with no inteiwening gap there is no ground 
for stating tliat the second Ordinance would 
have been invalid as an Act of the Legis- 
lature. The plaintifl. appellant is entitled to 
a declaration in tho terms sought by him in 
his plaint; for the reasons given by tho 
learned Judge the respondent laid no power 
to detorinino tlio matters disposed of l)y him 
in what has been described as liis ruling of 
2nd April pjio. Tho question at issue was 
not a point of order at all for tlio Speaker, 
nor was it a matter for tho House to deter- 
mine. It was a point of law afi'ecting the 
|8tatus of an individual and is for tiiis Court 
to determine. \\ ith regard to tho prayer for 
an injunction this lias been most properly 
.witlidrawn ujxfn the assurance that the 
iSpwrker will refrain from any action to tbe 
jprejudico of tho api>ellant'8 riglits as declared 
in our judgment. In any event tho granting 
of an injuncion is a discretionary matter and 
[wo should bo loath to consider that circum- 
istances could make it desirable to grant one 
in such a case. Before concluding tho judg- 
ment I (lesiro to express our appreciation of 
tho assistance given to us by tho learned 
Advocate. General whom we have hoard as 
umxcus curi<£^ aod to add ono or two fur^ 
thor observations. 

U Kyaw Din who appeared to represent 
tho resiKJcdent informs us that from the 
circumstances in which ho was engaged, 
in6tructe(l and remunerated he thought ho 
was appearing instead of tho Advocate. 
General. lie has gone into the circum. 
stances at length and wo think there was 
confusion of thought which arose not ud- 
riaturally but wliich was allowed to continue 
t4jrougl] inadvertence. lie was entirely 
mistaken in his view, for the Advocate- 
General was in no way concerned, but tho 
learned trial Judge was led to believe that 
tho Government was represented before 
bun when in fact that was not tho case. It 
was a misfortune for tho Judge, and it is 
apparent from what wo have learned that, 
apart from being unintentionally misled on 
this matter, the crucial authorities on the 


law wore never cited to him and he was also 
misinformed on several facts : it appears that 
lie did not even see tho original Ordinance 
and could never have known that it was in- 
correctly reproduced in tho Oflicial Gazette, 
the latter being receivable in evidence as a 
Government i)ublication, and presumed to 
bo accurate. On these two matters, namely, 
the date of promulgation, and tho Privy 
Council decision to which I have referred, 
lie was entirely witliout tho data which 
have proved conclusive in tho detorraina- 
tion of this api>eal. This a|)[)e;Ll will accord, 
ingly be allowed; tho judgment and decree 
of this Court on the original side, dismis- 
sing tho plaintilTs' suit is set aside and 
instead thereof tho plaintil}'-:ip[>ellatit will 
be granted declarations as prayed for in tho 
first and second prayers of bis plaint. Tlio 
respondent must pay tlie costs both liere 
and in tho Court below, advocate's foe in 
this Court forty gold inolmrs. 


Dunkley J. — I concur in the conclu.sions 
at which iny Lord tho Cliief Justice has 
arrived. Tho points which were considered 
and decided by the learne<l trial Judge in 
his judgment may be briefly summarized as 
billows: (i) that tliis High Court ha.s juris- 
diction to determine tho questions raised by 
and to give the reliefs claimed in tho plaint; 
<•-’1 that tho plaintifl'. apjiellanb was holding 
an office of profit under the Crown on 
March L>sth and 2;)th ; (3) that Ordinance 
No. 7 of 10;19 ceased to operate at midniglit 
of 2Sth/29tli iiarch; (i) tliat Ordinance No. .’j 
of 1910 was not jiromulgated until 30th 
March ; (5) that tlie Courts have jurisdiction 
to enquire whether an Ordinance purporting 
to bo promulgated under s.42, Government 
of Burma Act, was in fact promulgated 
under the conditions prescribed by sub-s. (i) 
of that section ; (c) that Ordinance No. 5 of 
1910 was ultra vires tho Governor. As long 
ago ns ifiCG their Lordships of tlio Privy 
Council in li m l a 7^ at p. 20 pointed out 
the absolute necessity that the detormina, 
tions in a cause should bo founded upon a 
case either to be found in tlie jileadings or 
involved in or consistent with tho case 
thereby made.” Tliis salutary rule is often 
forgotten, and, with the greatest respect, it 
was apparently overlooked by the learned 
trial Judge. Order 8, Rule 5 , Civil P. C 
enacts that ' 

every ollegatioti of fact in tbe plaint, if not denied 
specifically or by necessary implication or stated to 
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bo not admitted in tho pleading of the dofoDdant^ 
bhall bo taken to be admitted* 

Paragrapli 10 of the plaint states : “On 29th 
March 1910, His Hscellency the Governor 
promulgatecl under S. 12 of the Act an Ordiu- 
ance. being No. 5 of 1940 . . . Paragraph 5 
of the written statement of the defendant- 
respondent reads : “Paragraphs .... 10 
.... of the plaint need no reply.” Hence 
the allegation in para. lO of the plaint, that 
Ordinance No. 5 of 1940 was promulgated on 
29th March, was not denied specifically or 
l)y necessary implication or stated to be 
not admitted in the written statement, and 
should therefore have been taken to be 
admitted. Moreover, the printed copies of 
the proceedings of the House of Eopresenta- 
tivos on 29th March and 1st and 2nd April 
were admitted as evidence by consent, and 
the defendant-respondent's “ruling” deli- 
vered on 2nd April (at p. 1729) contains the 
following sentence: “It is admitted that in 
the afternoon of 29th Marclj .... His 
Excellency tlio Governor promulgated tho 
new Ordinance under s. 12 , Government of 
Burma Act." Tliis is an unequivocal admis- 
sion tliat Ordinance No. 5 of 1910 was pro- 
mulgated on 29th March, and this question 
was not in dispute between tlie jiarties. 
Hence, with all due respect, it was not open 
to tlie learned Judge to come to tho finding, 
at which ho did arrive, that this Ordinance 
was nob promulgated until .30th March. 
Order 8, Rule 2, Civil P. C., enacts that 

tbo (IcfcDclnDt must raise by his pleading all 
matters which show the suit not to be maintain- 
able and all such grounds of defence ns • « * • 

would raise issues of fact not arising out of the 

plaint, as, for instance facts showing 

illegality. 


few observations regarding each of the points 
decided by the learned trial Judge. There 
was no substance in the respondent's de- 
murrer to jurisdiction. The Speaker derives 
his authority and powers from the Govern, 
raent of Burma Act, and in deciding a 
disputed question os to whether a duly 
elected and sitting member of the House of 
Representatives had since become disquali- 
fied under s. 25 (l) (a) of the Act by reason 
of having accepted an office of profit under 
the Crown he arrogated to himself tlie status 
of a Court, and furthermore in his “ruling” 
of 2nd April, which is nothing more nor less 
than a considered judgment, he purported 
to inflict a penalty of Rs. 500 per day on 
the appellant. These are things which the 
Speaker is expressly prohibited from doing 
by s. 27 (3) of the Act. He cannot assume 
the status of a Court and no punitive powers 
can be conferred on him. Yet he assumed 
authority to deprive the appellant of his 
salary as a member of the House of Bepre- 
sentatives and to inflict a fine of Rs. 500 a 
day on him. As regards the argument that, 
in the absence of any provision of the 
Government of Burma Act declaring the 
authority which shall determine whether a 
seat is vacant or not, by implication the 
Speaker must bo that authority, I do not 
understand, nor lias it been explained to 
us, how any such implication arises. Possi- 
bly the Legislature could pass an Act, or 
the Governor could make a rule under 
cl. 15, sch. 8 to the Government of Burma 
Act, determining the authority which shall 
declare when a seat becomes vacant and 
ousting the jurisdiction of the civil Courts 
•in such a matter: but in view of 8.27 (3) 


The defendant. respondent did not, either neither the Legislature nor the Governor 
during the prolonged discussion in tho House could confer this authority on the Speaker, 
of Representatives, or in his “ruling” of 2 nd and in tho absence of any such Act or rule 
April, or in his written statement, suggest ousting the jurisdiction of the Courts such 
that Ordinance No. 5 of 1910 was not validly a matter is clearly a question of status to 
promulgated by the Governor under s. 42, be determined by the Courts under S. 42, 
Government of Burma Act. In fact, as I Specific Relief Act. 

have already stated, he did not reply to TheoorrectnessofthelearnedtrialJudges 

para. 10 of the plaint, which set out the conclusion on the second point has not 
facts concerning the due promulgation of challenged by the appellant. On the thif® 
this Ordinance, and the defence that the point tho respondent held in his ruling 
Ordinance was ultra vires the Governor was of 2 nd April that Ordinance No. 7 
raised only in the written statement of ceased to operate at midnight of 27fcn/W6 
defendant 2 in the suit, against whom the March, a patently erroneous decision 

appeal has been withdrawn. The decision of his learnt counsel has not nttemp 
the learned Judge on the first three points support. The contention now is t a . 
was correct and was in favour of the plain- the Legislature reassembled ^ q-j, 
tiff-appellant, and, so far as the present res- 15th Febrnary, under 8.41 (2) (a), 
iwodent is concerned, no other issue aroseon ment of Burma Act, this Ordinance 
the pleadings. However, I propose to make a to operate at 11 A. M. on 28 th Marc 
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as the learned trial Judge has pointed out, 
the law takes no notice of the fractions of a 
day, and he has cited a line of cases in which 
this maxim has been applied, of which I need 
mention only (1879) i q n d -iW* at p. 232. 
Section ll (2) (a) enacts that an Ordinance 
promulgated under that section shall cease 
to operate "at the expiration of six weeks 
from the reassembly of the Legislature," 
and if tlie expression "six weeks” is to l>o 
construed as equivalent to any J2 consecutive 
days, then Ordinance Ko. 7 of 193U ceased to 
oi)evato at midnight of 28th/2iith March. 
That conclusion is sutlicionb for the disposal 
of this case. Jlut it seems to me that it 
might have been urged witli cogency that if 
Parliament had intended the period to be 12 
days it would have said so in express terms, 
and that this construction does violence to 
tlio actual wording of the section ; aud, 
further, tiiat just as, in law, a day begins 
at midnight and ends at midnight, so a 
week begins on Saturday/Sunday midnights 
and ends on the following Saturday/Simday 
midnight. Tlien it would follow, on the 
analogy of the cases cited l)y the learned trial 
Judge, that wlion the expression ” week” is 
used in a statute no notice can ho taken of 
the fractions of a week. If this is the correct 
interpretation of 8. ii ( 2 ) la) it follows that 
Ordinance No. 7 of 1030 ceased to operate 
only at midnight of aoth/nist March. Attrnc. 
tive as I find this line of thought to bo, this 
view has not been rsiised before us in argu- 
ment, and for the decision of tliis appeal it 
is unnecessjiry to consider it, and therefore 
I must reserve it for further consideration 
if and wlion the question arises again. 

As regards tlio fourtli jioint, it is most 
unfortunate that tlio learned trial Judge was 
loft w’itli the erroneous impression in his 
mind that what was read out to the mem- 
bers of the House of Representatives by the 
Sjieaker on 2yth March was a typed copy 
of ordinance No. r> of 1040. The document 
whicli was read out by the Speaker has been 
shown to us by the learned Advocato-Geno- 
ral, and it is now admitted on all hands that 
what was road was the original Ordinance, 
signed l)y the Governor and in part in the 
Governor’s own handwriting. It is even 
more unfortunate that this Ordinance was in- 
accurately reproduced in the Gazette Extra, 
ordinary of 30tli Mareli. The public and the 
Courts are entitled, and in fact are required 
hy law. to rely on the accuracy of state- 
ments appearing in the Burma Gazette, and 

4. (1479] r-is r7 j Ti c^os nb^rTr 
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the failure of the judicial department of the 
Government of Burma to publish in this 
Gazette the identical terms of the Ordinance 
as made and promulgated by the Governor 
is oxtromely surprising. Tn the course of tho 
hearing of this appeal, wo liavo had pro- 
dncG<l before us two notifications in the 
Gazette purporting to publish two different 
Ordinances of tho Governor promulgated 
under s. 12 , Government of Burma Act, and 
tliey are in essentially different forms. At 
tho risk of being accused of going outside 
tho matters falling for determination in this 
appeal, I venture to suggest that there ought: 
to be a common *form of Preanihle for alb 
such Ordinances, and that the preamble’ 
should sot out that the Governor is satisfiedl 
as required by tho terms of s. 12 (i) and also! 
the purpose within s. 12 (i) for wliich thej 
Ordinance is promulgated. In making this 
suggestion I ha\o not overlooked the judg-' 
menb of Rankin C. J., in 37 CWN igc* at 
p. l&s, and 1 realize that it is not legally 
necessary that this should ho done, and tliat 
legally all that is necessary is tliat tlie Gov- 
ernor should declare that he promulgates 
the Ordinance under the provisions of s. 12 . 
Government of Burma Act; but I think that 
tlie adoption of this suggestion might make 
for the bettor understanding by the public 
of the reason and necessity for the issue of 
an Ordinance. 

Now. under S. 12 (l), tho Governor "pro- 
mulgates" an Ordinance, and there is no 
special legal significance about tho word 
” promiilgato”: it is an ordinary Euglisli 
word, not in common use, which according 
to Murray’s Dictionary means to publish or 
proclaim formally. That is tlie sense in 
which it is used in Ss. ii and 42, Government 
of Burma Act. It does not connote publica- 
tion in tho Official Gazette; that is, as my 
Lord has pointed out, quite unnecessary, ami 
indeed, if it were necessary, it would render 
tho provision of s. 42 ineffectual for tho pur- 
pose which they are obviously designed to 
meet. Publication in tlie Gazette is merely 
a convenient means of bringing tho Ordi- 
nance to the notice of tho public generally, 
but not a necessary moans. As tho learned 
trial Judge has pointed out, the Sjieaker 
IS a medium of communication from the 
Oovornor to tho House of Representatives. 
In that cajiacity, tho Speaker read out the 
original Ordinance No. 5 of 1910 to the mem- 
bers of tlie House. IIow better could thi.s 
Ordinance bo "promulgiitod" than by read- 
ing it out formiilly to the body of persons 
most affected thereby? To my mind, it is 
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clear that this Ordinance was promulgated, 
within the meaning of s. 42 (l), Government 
of Burma Act, when ifc was read out by the 
Speaker to the House of Representatives on 
29th iMarch. Therefore, in view of the provi- 
sions of s. 4 ( 2 ), General Clauses Act, it 
camo into operation at midnight of 28 th/ 29 th 
Jrarch. Points 5 and 6 are covered by autho- 
rity namely, the judgment of their Lord- 
ships of the Privy Council in 12 Lah 280 * at 
p. 283, and it is highly regrettable that this 
case was not cited to the learned trial Judge. 
In view of this judgment of the Judicial 
Committee, it must, with all due respect, be 
held that the decisions ofifthe learned Judge 
on these two points were wrong. I therefore 
agree that this appeal must be allowed, the 
judgment and decree of the original side of 
this Court reversed, and the plaintiff-appel- 
lant granted declarations in accordance with 
prayers (a) and (b) of the plaint. I agree 
with my Lord's order regarding the costs of 
the suit and the appe.al. 

Appeal allowed. 

A. I. R. 1941 Rangoon 56 
Mya Bu and Mosely .7J. 

P. L. S. P. S7ibramanian Chettiar 

Appellant 

V. 

Ij. N. Chettyar Finn and others 


. LHETTYAR FIRM (Mosely J,) A. I, R. 

( d) Burma Courts Act (11 of 1922 ) S 7 /c I 
"original proceeding -Meaning iJ. 

The words “original procseoding” are not used in 
contradistinction to ‘ proceeding in appeal," and 
can only mean proceedings which initiate some- 
thing, such as, for example, pauper application- 
These words at all events cannot refer toexecution 
proceedings which are merely a continuation of 
the proceedings in the suit which gave rise to them. 

• of 1922), as amended 

tn 1932— Fact that Assistant District Judge has 
been constituted by amending Act of 1932 does 
not mean that District Court which passed decree 
%s deprived of lis jurisdiction to execute its decree 
not exceeding pecuniary limit of Assistant Dis- 
trict Court's jurisdiction — District Coxirt is pro- 
per Court to which application for execution is 
to be made. 

Just because an Assistant District Court has 
been constituted by Burma Courts Amending Act, 
1932, for the same local area after the passing of 
the decree with jurisdiction to hear and determine 
suits or original proceedings of certain value, tho 
Court of a higher pecuoiOTy jurisdiction i. e., the 
District Court which passed the decree is not only 
not deprived of its jurisdiction to execute its decree 
which may not exceed the pecuniary limit of the 
Assistant District Court's jurisdiction but Is the 
proper Court which should execute the decree. 

[P GO C 1] 

F. Hay — for Appellant. 

P. K. Basn — for Respondents. 

Mosely J, — This is an appeal from an 
order in execution passed by tbe District 
Judge of Jfaubin. The facts of the cose are 


Respondents. 

First Appeal No. 170 of 1930, Decided 
on 10th May 1040 from order of the Dist. 
Court, Maubin, D/- 22nd September 1939. 

(a) Limitation Act (190f7), S. 5 — S. 6 does 
not opj)ly to appliaition iu CTeculion. 

Section 5 docs not apply to applications m exe* 
cution at alK [P 67 0 1] 

(b) IjiviHtition~ETCCu(ioK — Court irhich pass- 
ed decree has jurisdiction to determine tohether 
executiofi oppHcntion is bnrred even if decree has 
been transmuted to atiother Court for cxcculiont 

Tho Court which passed the decree is not de- 
barred from determining tbe question whether the 
execution^ of the decree is time*barrcd or not, 
although it has sent the decree to another Court 
for execution. Both, tho Court which passed the 
decree and that to which tho decree is sent for 
execution have jurisdiction to dotormino this ques- 
tion, and which is the more suitable of the two 
depends upon the question of convenience and 
priority. CP 68 C 1 ; P 59 0 2] 

(c) Res judicata — Plea that execution nppliea^ 
lion is time harred even if not raised in tranu 
ferce Court does not become res judicata in Court 
which passed decree. 

Even if tho plea that application for execution 
is time-barred is not raised in the Court to which 
decree is transmitted for execution the plea cannot 
res judicata in tbe Court which passed the 
decree because the plea can be raised at any time 
in tho transferee Coart : 18 Cal 257, ReU on. 

[P 58 C 1] 


as follows : A decree was passed in favour 
of rGsi^ndeot i, L. N. Chettyar Firm, in 
tho District Court, Maubin, in Suit No. 2 
of 1923 for some Rs. 3000 odd against tbe 
appellant P. L. S. P. Subrinaaiam Chettiar 
and bis partner, respondent 2 , Karuppan 
Chettyar, who has not entered appearance 
in this appeal and is only a pro forma party. 
Execution of this decree was taken out in 
civil execution case No. 2 of 1929 and in 
civil execution case No. 18 of 1931 of the 
District Court of Maubin, which was closed 
on 6th December 1031, and again in a third 
execution proceedings No. 8 of 1934 of tho 
Assistant District Court of Maubin. Assis- 
tant District Courts were not constituted by 
tho Burma Courts Act, 11 of 1922, but were 
only established under a further Act to 
amend that Act, Burma Act 4 of 1932, which 
came into force in that year — 1932. This 
execution proceeding was instituted on 9th 
November 1934, but was not proceeded with, 
and was closed on Qlst January 1936. Then 
a fourtli execution proceeding, tho one with 
which tho present appeal is conoorned, exe- 
cution case No. 6 of 1936, was instituted on 
6th August 19.36, for execution for ® ° 

R3.4800odd. This was an application thaetne 
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decree be sent; for execution to the subor. 
dinate Court of Sivaganga in the Madras 
Presidency, The decree was sent (as usual 
without notice to the judgment. debtors) 
with tlie necessary certificate on that date. 

Execution was proceeded with in the 
Sivaganga Court, but nothing further was 
done in execution case No. 5 of 19-30 of the 
District (Dourt of Maubin until 2l8t October 
1938, when tho appellant applied that the 
decree be recalled and the certificate of non- 
satisfaction corrected by the showing of a 
sum of some Rs. 2000 as having already been 
satisfied by a payment in 1931. On Oist 
October this application was followed by a 
further application by tho appellant plead- 
ing that execution of the decree was time- 
barred. Resix)ndont i, tho decree-holder, 
then filed a written objection, and later, in 
April 19.19, an application was made to con- 
done tho delay. The present order now 
under appeal was passed on tliis application 
and on tiio application by tho judgment, 
debtors to sivy that tlio api)eal was time- 
barred. Tlio learned District Judge found in 
tho lirst placo that execution case No. 8 of 
193i hud not boon transferred to tho Assi- 
sUiut District Court nor had it been preson- 
ted to tlio proper Court as defined in Art. 162 
road with Expln. 2 to that article. In tho 
explanation it is said “proper Court ' means 
tho Court whoso duty it is to execute tho 
decree or order. Tho learned Judge, however, 
wont on to ijuoto S. 5, Jiimitation Act, and 
to say that tlio Court bad power to condone 
delay if it was satisfied tliat tlio decree- 
holdor had sufliciont cause for not making 
^his application within the period of limita- 
,tion. S^tion 6, however, does not apply to 
'applications in execution at all. Tho learned 
Judge proceeded to hold that tho mistake 
was a hona fide one and that the delay 
should and could bo condoned under S. M (2), 
Limitation Act, forgetting that s. H ( 2 ) could 
only oiwrute to exclude from limitation tho 
actual time during which this application 
in execution to the Assistant District Court 
was jionding. Admittedly that ixjriod would 
not be sufliciont to make the jiresent api»li. 
cation within time. 

This apjieal is on the ground that Ss .5 
and M, Limitation Act, have no application 
and that tho proceedings in execution in 
question are on the face of them time 
barred. A preliminary objection is made by 
tho respondent that any objection on the 
score of limitation should have been mode to 
the Sivaganga Court in which proceedings 
in execution were l>eing conducted and not 


to the Maubin Court. Tliis question was 
discussed, but not decided, in an appeal to a 
Bench of this Court, 5 Rang 775.* This was 
a case where a decree of tho Chief Court of 
Lower Burma was seut for execution to tho 
District Court of Humnad in Madras and 
was returned witli a certificate of non-satis- 
faction for tho jiurixiso of enabling the 
decree-holder to bring tho legal representa- 
tives of tlio deceased defendant on the re- 
cord. This was done and it was then ordered 
that tho decree ho resent to tlio luamnad 
Court. In appeal it was contended that tho 
decree and tho application to bring tho legal 
representatives on tlio record wero both time- 
barred. Tho learned Ju'lgo on tlio original 
side of tho High Court had taken tiio view 
that botli (juestions wero questions which 
should ordinarily be decided by tlio Chief 
Court, but that in tho circumstances of tlio 
case they ought to bo decided by the l^is- 
trict Court of Kamnad as tho whole of the 
previous proceedings in execution had been 
taken in that Court and all necessary mate- 
rials for a decision were therefore availalilo 
there. 

It was contended in appeal tliab the ap. 
pollant was entitled to have these (juestions 
decided by this Court. 5i I a 129,^ a decision 
of their Lordships of tho Privy Council was 
cjuoted, where it was expressly said that an 
order of transmission would be rightly 
made ox parte and as a ministerial act, and 
it followed by necessary implication that 
an order permitting execution against the 
legal representatives could also rightly be 
made ex parte. That case allirmed tho decree 
of tho Calcutta High Court in A I R 1<J25 Cal 
213,® whore tho other question had arisen 
as to whicli was tho proper Court to decide 
an objection on tho part of the judgment- 
debtor that execution was tirno-barred. In 
that case Richardson J., had briefly said 
that under tho scheme of the Code the 
Court transmitting a decree was not the 
Court to decide such an objection, and that 
such objection should be taken and deter- 
mined by tho Court to which tho decree is 
transmitted. All that was said in 5 Rang 
775* was that this Court could have rightly 
loft lioth questions, in tho circumstances of 
that case, to the Ramuad Court. 


1- ( 28) 15 AIR 1928 Rang 40 : lOU I C 857 : 5 
Rang 775, Nachiamma Acbi v.S. N. Subraminian 
Chetty. 

2. (-27) M AIR 1927 P C 73 : 101 I C 24 : 54 C il 
500 : 54 I A 129 (P C), B.mku Bohary v. Narain- 
uaa Dutt. 

3. (-25) 12 AIR 1925 C.U 213 : 78 I C 1001. Naruiu 
Da&s Dutt V. Bauku Bobari. 



oS Rangoon Subramanian Chettiab v 

Another ruling quoted, 37 Mad 231,* is to 
tlie effect that after a decree is sent for 
execution, the Court which passed the decree 
lias no jurisdiction to entertain another 
ajijilication in execution unless concurrent 
execution had been ordered or the proceed, 
ings in the Court to which the decree was 
sent had been stayed. But the present ap- 
plication is not one to execute but that the 
decree be declared incapable of execution 
and, it may be remarked, execution has 
been stayed in the Sivaganga Court for the 
purpose of allowing this question of liraita- 
tion to be decided by the District Court of 
Maubin. I myself can find nothing in the 
Act to show that it is intended that objec- 
tions as to limitation which go to the root 
of execution can only be taken in the Court 
to which a decree is transmitted. No doubt 
that is often the most convenient course, 
and is usually the most convenient course 
when the executing Court lies in the same 
province as the Court which passed the 
decree and can easily obtain full materials 
and information. But the Court which passed 
the decree is the Court whicli has and re- 
tains control of the proceedings: vidn 0 . 21 , 
R. 2 «, which says tliat 

any order of the Court by which the decree was 
passed ... in relation to the execution of Ruch 
decree shall bo binding upon the Court to which 
the decree was scut for execution. 

Of course applications that the decree 
has been wholly satisbed in Burma after its 
transmission to I^Iadras would naturally and 
normally be made to the Court in Burma 
twhich passed the decree, and there is, in 
my opinion, nothing in the Act or in the 
scope or intention of the Act to prevent 
similar applications in regard to matters 
concerning limitation which go to the root 
of execution. It is merely the question of 
convenience or of priority of application 
which determines the Court which shall 
decide such questions. If this preliminary 
objection had been well-founded and the 
District Court had had no power to decide 
tlie question of limitation, the District 
Court would have had no power to transmit 
the decree to the Sivaganga Court. Another 
objection that this plea of limitation is res 
judicata because it was not raised in the 
Sivaganga Court may be dismissed on the 
short ground that it would be raige<l at any 
time in the Sivaganga Court and cannot 
therefore b e re s judicata h ere : see a case 

(’14) 1 AIR 1914 Mad 485: 15 I 0 738 : 87 Mad 

231 : 28 6t L J 286, Maharaja of Bobbili v. 

Narasarojo Peda. 


. Chettiab Firm (Mosely J.) A. I. B. 

decided on these lines, 13 cal 257.® As to the 
main grounds of appeal we must first refer 
to the Burma Courts Act of 1922 and to the 
amending Act of 1982 by which the Assis- 
tant District Court was constituted. By 
S.6 of Act II of 1922 it was enacted that the 
Local Government shall establish District 
Courts, Subdivisional Courts and Township 
Courts. Section? defined the original juris- 
diction of those Courts, and sub-ol. (c) said 
that the District Court shall have jurisdic- 
tion to hear and determine any suit or 
original proceeding without restriction as 
regards tlie value. 

It appears to me that the words "origi- 
nal proceeding” are not used in contradis- 
tinction to "proceeding in appeal,” and can 
only mean proceedings which initiate some- 
thing, such as, for example, pauper appli- 
cations, (the same words are used with 
reference to the jurisdiction of sub-divi- 
sional and township Courts). These words 
at all events cannot refer to execution pro- 
ceedings which are merely a continuation of 
the proceedings in the suit which gave rise 
to them. Section 24 is the first section of 
ch. 4, which is headed “Provision for Pend- 
ing and Past Proceedings,” and S. 24, sub- 
8. (2) says that every proceeding pending in 
any other civil Court in Burma (i. e., other 
than tlie High Court, mentioned in S. 24 (1)) 
at the commencement of this Act shall bo 
deemed to he transferred to the Court exer- 
cising the jurisdiction under this Act, which 
corresponds to the jurisdiction of the Court 
in which the proceeding was instituted, and 
the Court to which any such proceeding is 
transferred shall proceed to try, hear and 
determine the matter ns if it had been in- 
stituted in such Court. Section 20 refers to 
execution of past decrees and ordera, and 
says that all decrees and orders passed by 
the divisional Court shall he deemed to 
have been passed or made by the District 
Court which would have had jurisdiction if 
this Act had been in force at the time the 
decrees or orders were passed or made. 

The Amending Act (Burma Act 4 of 1932), 
by sub-s. 2 (X) established a new grade of Court 
in Burma in addition to the already estab- 
lished Courts, namely the Assistant Distrio 
Court, and by sub-s. (4) of that Act it was 
laid down that the Assistant District Coort 
shall have jurisdiction to hear and deter- 
mine any suit or original proceeding ol n 
value nob exceeding RS. 15,000. . 

appear clear on a plain re ading of tb»9 

S. (’80) 18 Cal 257, Srlbari Mundul v. Muwrl 
Chowdhury. 
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provision, read with s. 24 (-2) of tho Act of 
1022 , that the Assistant District Court iiad 
only juri^iction to try suits or original 
proceedings within its pecuniary jurisdic- 
tion which were instituted after Act i of 
1032 came into force, or. it may bo added, 
which wore transferred to it under s. 21 of 
the Code by the District Court. Section iu 
of Act 11 of 1022 was not amended so as to 
make it deemed that decrees of the District 
Court liad been passed by tlie Assistant 
District Court. It cannot be said that tho 
Court which passed tlie decree is. 33 of tho 
Code) had ceased to exist or to have juris- 
diction to execute its decrees. If that wore 
the case, of course, tho Assistant District 
Court would be tho Court to which applica- 
tions in execution of the procoodings of tho 
District Court within tho pecuniary juris, 
diction of tho Assistant District Court 
would lio under tlie provisions of S. 37 (id 
of tho Code. JUit I ho llistrict Court has not 
coased to exist, and in practice l.)istrict 
Courts have been executing decrees passed 
in suits of a value loss than Its. 16,000 passed 
prior to i‘j:i2 over since tlion, and applica- 
tions for execution of such decrees have not 
boon filed in the Assistant District Courts. 
The proper procedure was pointed out by 
acircular of this Court in i‘.)3:i. I do not see 
thats. 150 of tho Code can help tho rospon- 
dents hero. That section enacts : 

Bave aa otherwise provided, whore tho business 
of auy Court is traiiafcrrod to any other Court, 
(i. c., tho business of auy Court is, iu wboloorpurt, 
traiiblorred to any other Court), tho Court to which 
the bubinees is so trunefurrod shall have the same 
powers and shall [icrform tho sumo duties as those 
ros^livoly conferred and imposed by or under thi.s 
Code upon tho Court from which tho business was 
HO transferrod. 

I do not wish to allude to cases whicli 
have been quoted where a Court had ceased 
to exist or hud ceiised to exorcise territorial 
jurisdiction. This arguinont presupiJosesthat 
tho District Court had ceased to exist or 
had ceased to exercise jurisdiction in resiiecl 
of decrees to tlie value of under Its. 16,000 
passed hy it. I will only refer to one case 
cited hy the respondents, 17 Cal lioo.” In 
tliat case a Munsif who was onij)owerod to 
try suits up to Rs. 2000 had passed a preli. 
minary decree but was then transferred, 
and the final decree iu tho case was passed 
hy the 8ul>ordinato Judge. Application for 
execution of tho decree was subsequently 
made to a successor of tho Munsif. who was 
also oiiifKiwered to try .suits up to Rs. 2000. 

6. ('20) 7 A I R 1020 Cal 532': 6^ I C b7‘)T’47 cTl 

1100 : 24 C W N 899, Aminuddiii Mullick v. 

Atormoni Dasi. 


It was said in tho judguiont in tliat case 
(p. 1103 ibid) that since the second Munsif’s 
Court was vested with tlie jiowers to try 
suits up to Rs,2000 in value the business in 
tlie subordinate Judge's Court so far as it 
related to suits up to tho vuhio of Rs. 2000 
must lie taken to have been transferrod to 
tlie Munsif's Court, and that that Court 
tlierefore would have tlie same powers and 
would perform the same duties as those con- 
forrwl and imposed l»y tlie Code upon tlie 
Court of tho suliordinato Judge from which 
the business was transforretl. The decision 
purjiorted to lie one under tlie jirovisions of 
S. 160 of tlie Coile, liut I cannot see myself 
tliat that section had any a[fplication in 
that case. Section 160 starts "Save as other, 
wise provided," and it certainly could not 
liave been said in tliat case, in the wordsof 
S. 37 tliat tlie Court of the sulKu Jinate 
Judge liad ceased to exist, h’or those reasons 
I think that tlie trial Court was right in 
coming to its conclusion that execution 
case No. s of 1931 had not lioon instituted in 
tho proiior Court. This being so. it must bo 
hold that execution in the present case now 
under appeal is time barred. This appeal 
will ho successful and there will be a finding 
to this effect. Respondent i is to pay tlie 
costs of this apjieal ad valorem. Tho pro- 
ceedings in execution will bo recalled from 
tlie Court of Sivaganga. 

Mya Bu J. — I agree witli my learned 
brother. As regards the respondent's objec- 
tion to the jurisdiction of the District Court 
of Maubin, tho principle underlying tlie rule 
in 0. 21, R. 28, and the decision in 1.3 CAL 257^ 
make mo iucline to llio view that tlie Court 
which passo<l tlio decreo iiossesses jurisdic- 
tion to determine the question whetlior tho 
execution of the decree is lime-barred or 
not, nlthougli it lias sent tlie decree to 
another Court for execution ; hut for tlie 
purpose of this case, I am content to adopt 
tho view that tho authorities relied on in 
support of the contention do not lay down 
that the Court which passed the decree is 
deprived of jurisdiction to determine tlie 
question after it has sent tho decree to' 
auotlior Court for oxocution, and I am in 
cnliro agreement witli my learned brotlier 
that bolli.tho'Court wliicli passed the decree 
and that to wliich the decree is sent forj 
oxecutioD, have jurisdiction to dotermine this' 
question, and which is tho more suitable oh 
the two depends uixjii the (luostion of eon-! 
venience and priority. 

Coming to tlio main ciuestion for deter- 
mination. iiaiiiely, whoUier the a|)|)licabion 
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for execution iu civil execution No. 8 of 1934 
of the Assistant District Court of Maubin 
■was an application made to the proper 
Court, the arguments addressed in supiwrt 
of the allirmative view seem to have pro- 
ceedod upon the supposition that by the 
creation of the Assistant District Court by 
the Burma Courts (Amendment) Act 1932 , 
the jurisdiction of the District Court to 
execute its own decrees under S.38, Civil 
P. C., was extinguished, where the amount 
does not exceed the pecuniary limit of the 
jurisdiction of the Assistant District Court. 
The authorities relied on by the learned 
advocate for the respondents (other than 
the one already quoted by my learned 
brother) are cases where the Court which 
had jurisdiction to pass the decree had ceased 
to exist and another Court had come into 
being to exercise that jurisdiction. The 
fallacy of the argument can, however, be 
illustrated by simple illustrations, such as, 
for example, in a suit for Rs. 20,000 filed in 
the District Court in which the District Court 
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Ma Saw Hla (Mosley J,) A, I, 


Jraud and was \noperativs against estate — Court 
cannot stay execution by invoking S. 161. 

Where in execution of decree, the property of the 
^dgment-debtor is attached and a third^person 
who was not party to the proceedings brings a suit 
for declaration that the decree had been obtained 
by fraud and was Inoperative against the estate, 
the Court cannot, by invoking S. 161, stay execu- 
tion. It makes no difference that the plaintiff's suit 
IS one for a declaration under the Specific Relief 
Act and not one under O. 21, R. 68 ; A I B 1988 
Kang 21, Bel. on. [p q 

P . K. Basu — for Applicant. 


Order. — This is an application for revi- 
sion of an order of the sub-divisional Court, 
Bassein. It has been heard ex parte. The 
applicant K. N, R. M. Narayanan Chettyar 
obtained a decree against L. A. Kasi Chet- 
tyar and two others (respondents 2 , 8 and 
4 here who have not entered any appear, 
ance), as legal representatives of one Soma- 


sundram Chettyar, and took out execution 
in which some property was sold. Respon- 
dent 1 Ma Saw Hla made an application for 
removal of the attachment but later with- 


passes a decree for Rs.500 only, it is still 
the District Court which has jurisdiction to 
execute the decree for rs. 500, although the 
decretal amount happens to be within the 
jurisdiction of the township Court which, 
of course, will have jurisdiction to execute 


drew it. After that she filed a suit against 
tlie K. N. R. M. firm for a declaration 
that she was the sole legal representative 
of Somasundram Chettyar who was a 
Buddhist, she being his daughter, that the 
decree which had been obtained and obtain. 


the decree only if it be transferred to it. 
This illustration, in my opinion, is sufficient 
to show tliat, just because an inferior Court 
has been constituted for the same local area 
after the passing of the decree with juris, 
diction to hoar and determine suits or origj. 
nal proceedings of a certain value, the Court 
of a higher pecuniary jurisdiction which 
passed the decree is not only not deprived 
of its jurisdiction to execute its decree which 
may not exceed the pecuniary limit of the 
new Court’s jurisdiction but is the proper 
Court which should execute the decree. Bor 
these reasons I agree in the order proposed 
by my learned brother. 

d.s./r.k. Appeal allowed. 


cd ex parte against L. A. Kosi Chettyar and 
two others had been obtained by fraud and 
collusion and was inoperative against Soma- 
sundram 's estate and against her, and that 
in any case she is not bound by it. Ma Saw 
Hla did not sue for an injunction to restrain 
tho sale of the rest of Somasundram 's pro. 
perty in execution of the decree obtained 
by K. N. R. M. Narayanan Chettyar, but 
she applied to the Court to stay execution. 
Both suits having been filed in the sub- 
divisional Court the learned Judge held that 
Ma Saw Hla was not bound to sue for an 
injunction but that it would put her to in- 
convenience in recovering the properties if 
they were sold as that would drive her to 
enforce her claims by fresh suits and might 
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Mosely j. 

K. N. R. M. Narayanan Chettyar — 

Applicant 


V. 

Ma Saw Mia and others — Respondents. 

Civil Revn. No. 14 of 1940, Decided on 
27th May 1940, from order of Sub-Divi- 
sional Court, Bassein, in Civil Exn. No. 67 
of 1938. 

CtvU P. C. ( 1908), S. 261 — Property of judg. 
ment-deblor attached in execution — Suit by third 


result in injury to the purchasers at the 
sales. Ho also mentioned a case os cited in 
Chitaley’s Civil Procedure Code, where stay 
of execution was granted on the ground that 
the ex parte decree was obtained by fraud. 
That case is 75 I C 419,* and it was held there 
that, although no suit between the parties 
was pending within the meaning of 0. 2i, 
R. 29, yet as tho defendant in the previous 
suit was about to file a suit fo r a deolara- 

1. cas) 10 A I R 1923 Lah 614 : 76 10 419, P. W* 
Fitzholmcs v. Waryam Singh. 
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lion that the decree had been obtained by 
fraud, stay of execution might be ordered in 
other proceedings under the inherent powers 
of the Court. In that case, however, stay 
was ordered in favour of a party to the 
previous proceedings, whereas Ma Saw Hla 
here was not such a party. The trial Court 
here too purported to order stay of execu- 
tion under its inherent powers under S. 151. 

It was laid down as early as 18G3 by the 
Calcutta High Court in Marsh Rep 476" that 
“the Court will not interfere to stay execu- 
tion upon the application of a person, not a 
party to the suit, who claims immovable 
property liable to be taken u nder the decree," 
that is to say, if Ma Saw Hla had applied in 
the previous execution proceedings execu- 
tion would not have been stayed. It was 
pointed out that the remedy was by an 
application under the section to which the 
corresponding provision now would l)e 0 . 21 , 
Rr. tw and 09. The matter is really concluded 
hy the case in A 1 R lO.W Rang 21.® It was 
said there that 0.39, R.l has now been 
amended and the words “wrongfully sold in 
execution of a docroo" have been deleted. 

The result of tho amendment priina facie, “(it is 
6aid)“is tLat tho Court in which aeuit under0.21, 
R. 08, is poiidini; does not enjoy tho power of 
granting; a temporary iujuoctiou to prevent tho 
sale of the proi>orty under attachment in thocxecu- 
tion case which led to tho suit. Tho ro-ison for tho 
present rule is not far to sook. Tho claimant in a 
procooding under 0. 21, R. 58, who files a suit under 
().21,R.C3, is not tho jutlgmcnt-dcbtor against 
whcui elocution Is taken, and tho s-alo of tho pro. 
perty attiched in tho execution cannot impair bis 
right, title or interest in tho property, for it isouly 
tho right, title and intorost of tho judgment-debtor 
which >8 conveyed to tho purchaser at tho salo. If 
his suit suoceods thou tho interests which are 
declared in bis favour aro to bo deemed not to have 
boon disposed by tho sale. 

If no temporary injunction can bo given 
it is clear that execution cannot bo stayed, 
for that would amount to exactly tho sitme 
thing. As was said in tho above case, s. 151 
cannot bo invoked, for, it is not necessary in 
the cods of justico, or to prevent tho abuso 
of the process of the Court, to stay execu- 
tion when the right, title and interest can- 
not bo affected by tho sale. It makes no 
difference that tho plaintiff’s suit is one for 
a declaration under the Spocifio Relief Act 
and not one under O. 21, R, G3. For these 
reasons, this application in revision will be 
successful and the order of tho trial Court 
passed without jurisdiction staying the salo 

2. Marsh Rep 478, Khiluck Chuodor Ohosa v. 
Prosunno Moyoo Dassoo. 

3. ('88) 25 A I R 1938 Rang 21 ; 174 I C 603. 
Mohamod Uajoo ValU Mohamed v. Vednath Singh. 
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will be set aside with costs, advocate’s fee 
two gold mohurs. 

D.S./r.K. Order set aside. 
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Special Bench 

Roberts C. J., Denkley and 
Bl.igden JJ. 

3/a lltwa Yin and others — Applicants 

v. 

Manng Thet ITnin — Respondent. 

Civil Rof. No. 7 of 1D40, Decided on 2Gth 
November 1940, made hy tho Coirunissioner 
for Workmen’s Compensation, Tavoy. 

• WorJinicn‘8 Compnisation Act (I'jrA), S.2 (n) 
— hxcensce upon mine hp piece work rates 
and without any control by vivie authorities is 
not workman. 

A mere liconsco upon the mine who ii? paid by 
piece work rates for tho work which ho did and 
over whom there is no control by the mino autho- 
rities is not a ‘workmau’ within the moaning of 
the Act. [p 01 C 2] 

J. H. Cliowdhury — for Respondent. 

Roberts C. J. — In this case tho Com- 
raissionor for Workmen’s Comi>onsation for 
Tavoy has referred to us the question whe- 
ther in law the deceased person was a 
“workman" within the meaning of the 
Workmen’s Compensation Act. It is a mat- 
ter to be concluded from tho facts by the 
Commissioner whether an applicant, or a 
deceased person whoso dependents are ap- 
plicants, in n p.articular case was or was 
not a workman witijin tlie meaning of tho 
Act. and properly this is not a question of 
law which should have been referred to us at 
all. It is however clear that the conclusions 
of fact have been drawn from the evidence 
wliich was adduced. The Commissioner has 
found as a fact that the deceased was a 
mere licensee upon tho mine, that ho was 
paid by piece work rates for the work which 
he did and that there was no control over 
him by the mine authorities. In those cir- 
cumstances, the proper inference — and, in- 
deed, the only inference— to bo drawn is 
that he was not a "workman" within the 
meaning of tlie Act; aud, although, in my 
opinion, strictly speaking, we aro not to 
answer this question, we think it desirable 
to answer it in the negative and to say that in 
future tho Commissioner should determine 
such questions himself. 

Dunkley J.— I agree. 

Blagden J. — I agree. 

D.S./r.K, Answered in negative. 
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Mosely J. 

The King 

V. 

U 7>atthana — Accused — Respondenfc. 

Criminal Kevn. No. 374-Bof 1940, Deci- 
(led on 23rd August 1940. 

• J\'unl Code (ISfiO), S. 1^4-A — Sentence — 
Vrolcnl !ii>cccli inciliny to riae inrcMlion 

Ofinxnst (tovenxment and calculaUd to bring Oov* 
trununl into conicvipt is grave offence spccinll;/ 
i7t irar litne — Deterrent sentence is iiccessart/. 

A speech Tvbicb is a violent and dangerous in* 
citement to tbo people to rise in rebellion against 
tbo Government established and also calculated to 
bring the Government into hatred and contempt 
is an oQcnco of enormity at any time» but even 
more so when a nation is engaged in war against 
its external enemies. In such a case severe and 
deterrent sentences are necessary: AIR 1939 Rang 
1G9, Expl.f and Disting. (P 62 C 2 ; P 63 C 1] 

Chan If toon Aung — for the Crown. 

Accused in i^rson. 


sfc&rt to finiBli a violent and clangorous in-^ 
citomont to tho iBurmoso people to rise in 
rebellion against the Government eatab. 
lished. It was also calculated to bring the 
Government into hatred and contempt. An 
educated man who distorts and misrepre- 
sents the facts and who tries to incite an 
audience, many of whom are drawn from an 
ignorant, excitable and easily gullible class, 
is far more guilty in my opinion than his 
raiserablo dupes on whom heavy sentences 
of imprisonment are inflicted if they are led 
by such inflamatory speeches playing on 
their passions and prejudices to rise in actual 
revolt. In tho second speech the respondent 
again prefaced his remarks by declining to 
si>eak on religious matters. (Extracts of 
8{>eeches are not reproduced as the language 
used in them is vile and virulent.) This 
speech also was duly proved by tho short- 
hand writer and the witnesses who attested 


Order. — The resiwndent II Dattliana, a 
Buddhist monk aged 11, was sentenced by 
tho Second Additional Magistrate, Myingyan 
(a Special Power Magistrate), to two con- 
current terms of six months’ rigorous im- 
prisonment on two charges under s. 121.A, 
Penal Code, for making speeches on two 
successive days, luth and 20th February 19-10, 
at Natogyi and Taungtha, in wliich he at- 
tempted to bring into hatred or contempt 
or excite di-iatToction towards tho Govern- 
ment established by law in Burma. 

Application has now been made by Gov- 
ernment for enhancement of these sen- 
tences on the ground that, considering tlio 
grave character of the offence committed, 
they are entirely inadequate. I have heard 
the learned Government Advocate for tho 
Crown and also tho respondent. Tho res- 
pendent only contends that tho sentences 
were a sufficient punishment. The first 
speech at Natogyi was delivered to an 
audience of alx)ut 200 people. Some mem- 
bers of the Thakin party spoke after the 
respondent. Tlie rcsiwndent began by saying 
that it had not been arranged that ho shouM 
speak. PIo said that he bad been delivering 
speeches on politics at various places since 
20th January. Ho would not speak on 
religious topics. 

(Extracts of speeches are not reproduced 
os the language used in them is vile and 
virulent.) There is no doubt, as tho learned 
Magistrate found, that the whole speech 
was correctly taken down by the short-hand 
reporter, os is testified by him and by tho 
persons to whom it was read and who certi- 
fied its correctness. This speech was from 


it. As tho Magistrate remarked, no speeches 
could conceivably he more seditious than 
these. It is incorrect, I think, to say, as the 
^lagistrato said, that tho key-uoto of the 
second speech was 'T want to stay inside 
the jail with the convicts and rise in rebel- 
lion.” Tlie reference to tho speaker's ex- 
periences in jail was merely an attempt to 
excite tho sympathy of his audience. The 
key-note of the speech was the oppression 
of the people by the Government, tho con- 
temptible character of that Government, 
and the need for the people to rise in re- 
bellion against it. Although tho Magistrate 
considered these speeches to lie of an ex- 
treme character and dangerously seditious, 
ho yet imposed tho entirely inadequate 
sentence of a total of six months rigorous 


mprisoument. Tho Magistrate failed to con- 
lider not merely tho nature of the speeches 
ihemsolves but the highly critical tim^ 
,vbich existed when the speeches were deli- 
?ered. Direct incitement to revolt against 
jovernmentisan offence of enormity at any 
,ime, but even more so when a nation is 
engaged in war against its external enemies.) 

As a reason for such extraordinarily light 
eutences the Magistrate quoted 1039 B h B 
:39.^ A sentence of four months’ rigorous 
mprisonment only was imposed under 
}.124.A on appeal to this Court. That 
* totally different case and the Magistrate 
las entirely misconstrued what was lau 
lown there if he thought that it had any 
.pplication whatever to a c ase sue _ 

. (-89) 26 AIR 1939 ^^8 ^69 : 

RLR 289 ; 40 Cr L J 688, Lay Mann8 

King. 
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present one. 1939 R L R 239* was one of a 
speech delivered for the puri)ose of getting 
the oil-field laixsurers to unite in making a 
demand for their real or fancied rights and 
privileges from their employers, and also to 
have laws promulgated for amelioration of 
their conditions of work. 'J’liat was the 
main object of that speech, hut their was 
also the object of making the speaker's 
listeners feel discontented with their lot, 
a discontent which the sjieaker attributed 
to the unfair operations of tlio |iro\ailing 
laws and to the alien character of the 
(iovernment, whicli was favourable to caj)!- 
talists and i>rejudicial to labourers. Tlio 
speaker’s comments in Lay Maiing's case* 
expressed in i)art merely disapprobation of 
the measures or administrative action of 
(ioYorniiieut with a view to obtain their 
alteration by lawful means. At the same 
time the spciiker transgrosse*! l»y adding 
Ujcso wjinments wliut amounted (o an at- 
tompl, tbougli in lliat case not a dangerous 
one. to excite liutred, cajntompt or disufTec- 
tioD towards (lovernmont. li would aitpear 
that in tliat case violent, inflammatory and 
contemptuous oxpres.sions wore nob used 
against tlio lieait of the (iovernment. and 
his iirincipal ministers of Clovornmont sucli 
as wore used in the present case. Much 
less in that case was there any overt 
attempt wliatover to porsuiulo tlio people to 
rise in active and open roliollion against 
(Jovornmont. 

Circumstances alter citses, and it may ))e 
tliat at tlie present juncture one might well 
feel inclined to imjwse a severer soutenco in 
a case similar to tliat of Lay Maung^ for the 
infinitely milder type of offence committed 
by him there. Cut for tlio offonco commit- 
ted in the present case there can bo no 
doubt tliat severe and deterrent sentences 
are necessary. In revision it will bo ordered 
that tlie sentence on tlio first cliurge under 
S.12J.A be onbanced to one of two years 
and six montlis' rigorous imprisonment. In 
view of this 1 do not tliink it necessary to 
pass a very severe sentence on the second 
charge, tliough the speech was equally 
virulent and violent. The sentence on the 
s(^nd charge will be culmnced to one of 
nine months’ rigorous imprisonment, the 
sentences to run consecutively— a total of 
three years and three months’ rigorous im- 
prisonment in all, the prisoner to bo rccom- 
raende<l to be placed in tlie C class in which 
he is now. 

D.S./n.K. Sentence enhanced. 
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Rouerts C.J. and Cl.vgden -T. 

Sein Das.s _ Appellant 

I.ahhajee and anoUier — Respondeut-s. 
Letters Patent Appeal No. 13 of 1039 
J^ecided on ^nd yhiy 1910, from decree of 
High Court, Ueporled in .1. /. L. jupj 
Hang Hi. 

(a) .ipiifal — I’arltci — I'ministonf nritc executed 
by A as agent of li in favour o/ 0 — Suit ok 
promissory note by C against J; and alternatively 
against \—Suil decreed against li but diimissed 
against A — Appeal against dismissal of iuit 
A becoming time. barred — Appeal by I> 
(ijains^ decree against him contending that A and 
not B a-as liable, on pronote — npiical held 
incompetent in absence of a ns necessary mrly^ 
B held liable on pro-note. 

.1 as agent of Z.' executed .a iifojni..:ory note in 
favourof C. C brought a suit on the [iroinissory note 
cJaimuig relief alternatively against .1 and IJ. The 
trial Court dectoed the euit as against, Jj and dis- 
iniss^ It as against .1. No appeal was Hied ag 
dismissal of suit as against A and the appeal con- 
i^uoutly ^ame time-barrod. J! appealed ag.iiust 
decree against him and contended that .1 and not 
JS was liable on the pronote. He however did not 
impload .1 as necessary party to the appeal ; 

Held that (1) when the right of appeal against 
the uismi&saJ ot A from the suit was timo-barrej -1 
was no longer an interested patty. A wasentitie*d 
to hold the decree in his favour; it was a substan- 
tivo right of a very valuable kind of which he 
could not hghtly bo deprived ; (P C4 C 2] 

(2) that the appeal of Ji was incompetent unlcs-s 
A was added by him as a necessary parly; [P64 C2] 

(3) that it was not necessary for C to have an 

pc.iled against -f’s dismissal from the suit. It was 
incum^nt on 71, if ho desired to appeal against 
the judgment in A's favour to do so ; 13 Ran-' 
189, 7ft’/.; jp Q 2] 

(4) that the order of the Court would bo that the 

decree of the trial Court against B would bo re- 
stored. (P65C2] 

(b) Ciuif P. C. (lOOS), O. n, n. - Leave 
to appeal to Letters Patent granU-d — Appellate 
Court has right to pass whatever decree which 
should have been passed by trial Court. 

To a^umo that wheu le.ivo to appeal to the 
Let^r. Patent is granted the appeal and the terms 
of the certiacate are to bo regarded as a reference 
only IB an error and the appellate Court has the 
right and duty to pass whatever decree should have 
been pas^ by the trial Court in .all the circum- 
stances of the case, which gave rise to the Jitigation 
originally and to all the disputes between all the 
roievant parties in the xnatter. [i> (J5 q 21 

(c) Appeal — Letters Patent — Case certified 
to be fit for appeal to Letters Patent incliides 
order for costs made or refused in that case. 

When a 'case’ k certified to be fit for appeal to 
the Letters Patent the word ‘case* includes an 
order for costs made or refused in that case which 
18 obviously ancillary to the suUtantive order made 
in the ca^. [P 66 C 1 oi 

r • Si Doctor — for Appellant. * ^ 

K. C.Sanyal and E. Hay — for Respondents ^ 
aud 1, respectively. 
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Roberts C. J. — This is a letters patent 
appe;il arising out of a suit on a promissory 
note for Rs. 1120 with interest at 2 per cent, 
per month, brought by the plaintiff-appel- 
hint against the two respondents as defen- 
dants. His plaint averred that the defendant, 
Lakhajee, executed a promissory note on lat 
October 1932 as 'agent and for Ranglal’ who 
was tlie proprietor of the Irrawaddy Rice 
Mill whilst Lakhajee was his manager. 
Alternatively, he claimed relief against 
Lakhajee. This relief would, of course, be 
in the nature of damages for breach of war- 
ranty of authority to act as Ranglal's agent 
if it were proved that Lakhajee was not 
acting as such; and the sum due as damages 
would be the amount due under the note. 
In the Sub-Divisional Court of ilogaung it 
was held that Ranglal was liable and though 
Lakhajee was not expressly dismissed from 
the suit he was dismissed by implication. 
The plaintiff therefore obtained a decree 
against Ranglal alone. The date of the judg- 
ment was SOtli April 1938. Ranglal appealed 
to the District Court on 2od June and Sein 
Dass was served with notice of tlie appeal 
on 2.')th Juno. The period of limitation 
running in Lakhajeo's favour expired on 
29th Juno. 

In his grounds of appeal to the District 
Court Ranglal set out the contention that 
the lower Court had “erroneously come to 
the conclusion that the appellant is res- 
ponsible for a debt contracted by one 
Lakhajee” and had “erroneously decided 
that the appellant ratified the acts of 
Lakhajee.” It is clear therefore that his 
sole ground of appeal was that not ho but 
Lakhajee was liable to the plaintiff. He did 
not join Lakhajee as a respondent as he 
ought to have done if he had desired to 
prove Lakhajee responsible for the debt. In 
(1907) A C 351* at p. 85T Lord Halsbury 
remarked that if a case cited to him as 
authority were supposed to decide that the 
principal and agent could be so divided 
in responsibility that like the schoolboys' 
game of “1 did not take it: I have not got 
it,” the united principal and agent might 
commit fraud with impunity, it would be 
quite new to our jurisprudence. It must 
frequently happen that a person who has 
contracted with some one upon the footing 
that the latter is an agent is in doubt whe- 
ther to proceed against the principal or 
against the self-styled agent, and that it is 
reasonable to make each of them defendants 

M1907) A O 861 : 77 li J P 0 1, Pearson & Bon 
I'M. V. Lord Mayor, etc, of Dublin. 


in the alternative. When he obtains judg- 
ment against one and the other is dismissed 
from the suit, the unsuccessful defendant 
cannot, by omitting to join the successful 
defendant as a respondent in the appeal and 
then showing that the latter was really 
liable, deprive the plaintiff of his right to 
establish his claim. Ranglal did not appeal 
against the dismissal of Lakhajee from the 
suit. 

When the right of appeal against the 
dismissal of Lakhajee from the suit was 
time barred, Lakhajee was no longer an 
interested party. I respectfully agree with 
the finding of the learned Judge in second 
appeal on this point and I need hardly add 
to his exhaustive researches into the autho- 
rities. It is enough to say that Lakha- 
jee was entitled to hold the decree in his 
favour; it was, in the words employed by 
Sir John Wallis in 6 Rang 29* “a substantive 
right of a very valuable kind of which he 
should not lightly bo deprived.” What then 
was the position of Ranglal? Assume, he 
succeeded by showing that Lakhajee was 
really liable (and he did not attempt to 
succeed by any other means) there would 
be in existence two inconsistent decrees, 
one of the District Court’and another of the 
Subdivisional Court, with respect to the 
subject-matter of the suit. Applying the 
principle in 9 Rang 624,* Rauglal’s appeal 
ought not to have been allowed to proceed 
in the absence of Lakhajee as a necessary 
party. 

In the events that have happened, the 
lower appellate Court set aside the decree 
against Ranglal and passed a decree against 
Lakhajee alone. The learned Judge in 
second appeal has, in my respectful opinion, 
rightly concluded that no decree should 
have been passed against Lakhajee as he 
was improperly joined as a respondent; but 
he has also agreed with the lower appellate 
Court that Ranglal was not liable on the 
promissory note and has dismissed the 
cross-objection of Sein Dass against Ranglal s 
appeal in respect of the costs in the District 
Court. The result of all this is that each of 
the respondents has escaped liability on 
the promissory note on which admittedly 
one of them was liable, and each of them 
is awarded costs against the person wno 
plainly ought to be paid. The l earned Jnagf 

2 fa?) 14 A I R 1927 P 0 252 ; 107 I 0 287 J 6 
iling 29 : 56 I A 7 (P 0). OhockalfDgam Ohotty 

▼. Seotbal Ache. ^ok t n : 9 

3. ('82) 19 A I B 1982 Rang 16 : 185 I 0^^ 

Rang 624, Ma Thaw May v. Mobamed Eaaoo 
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incorporated into one judgment his decision 
on Lakhajee's appeal, special civil second 
appeal, No. 18 of 1939, and Ranglal's appeal 
against the order depriving him of his costs, 
civil second appeal No. 19 of 1939 and the 
cross-objection tiled in the lator. Ho then 
certified that the case was a fib one for a 
further appeal under Cl. 13 of the Letters 
Patent, because it raised tlie question who- 
ther Lakbajee could have been properly 
joined by the District Court as a respon- 
dent. It is now contended that our juris, 
diction is limited to a consideration of this 
I»int alone bub in view of the wide provi- 
sions of o. 41, u. 33, I am of opinion that 
we are not so fettered, but may make such 
further or other decree or order as the case 
may require. 

Wo have had cited to us tljo case in 20 
C w N 1303.* In that case the learned 
Chief Justice of tlie Patna High Court 
(Chamior C. J.) iwinted out that though 
ordinarily a point is not to bo taken in a 
letters patent apj)oal wliich had not been 
taken l)oforo tlie single Judge, there may bo 
a case in which a point must bo allowed to 
be taken in order to remedy what appears to 
ho a serious failure of justice. It is perfectly 
clear that no learned Judge would ever 
grant a certificate of api)cal against his judg. 
mont in such circumstances that the Court 
could only answer one specific (luestion : to 
do that tho Judge proceeds by referring a 
particular question; to assume that when 
jlouvo is granted tho appeal and tlie terms 
of tlio certificate are to ho regarded as a 
ireference only is. in my opinion, an error 
and tho apixjllate Court has tho right and 
duty to pass whatever decree should have 
boon passed by tho subordinate Court in all 
the circumstanoos of the case and that 
jmeans in all the circumstances which gave 
riBo to the litigation originally and to all tho 
disputes between all tho relevant parties in 
the matter. The nature of tho decree wliich 
should have been passed in tho plaintiff, 
appellant s suit against tho two respondent, 
dofondants is one which it is proper to 
|dotormino in tho circumstances and the 
|Conclu8ion at which wo have arrived is that 
[the app^l of Ranglal was incompetent un. 
Jess Lakbajee was added by him as a noces. 
sary party. The whole of this question was 
reviewed by the learned Judge in second 
appeal and it cannot be said now that this 
Lourb IB powerless to see that the appoUant 
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recovers the money which is due to him 
.and in resjject of which he brought a suit 
against each of the defendants in tho alter, 
native. 


f’l®) 3 AIR 1916 Pat 317 : 35 I C 888 • 1 P D T 
0 W N im. Devi Ob.ran Z v Lhdi 
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Iho failure on the part of Ranglal to 
pin Lakhajeo as a respondent has resulted 
in tho latter's e.^oneration from liability to 
the plaintiff’s claim and tho alleged prin. 
cipal cannot offer a siiiold to one who has 
styled himself as his agent and then escape 
liability hirnsolf by {)roving tliat such self, 
styled agent was never his agent at all and 
was really all tho time liable personally in 
damages for breach of warranty of autho. 
rity, or, alternatively, upon the note. It has 
been contended that Soin D.iss ought to 
have appealed against Lakhajee's dismissal 
from tho suit. But Sein Dass had only 
asked for a decree against one or other of 
the dofondants and having secured it against 
one had no need and indeed no rigdit to 
pursue liis claim against tho other. It was 
incumbent on that other, if ho desired to 
appeal against tho judgment in Lakhajee's 
favour to do so : we i3 Rang 189 .® Tho order 
of the Court will be that the decree of the 
Sub-divisional Court against Ranglal will bo 
restored with costs here, advocate’s fee in 
this Court thirty gold mohurs and in all 
tho Courts below to bo paid to tho appel- 
lant. Wo have been obliged to increase tho 
advocate s fee since his time as well as ours 
has been occupied in Court for many more 
lioura tlian tho comparatively simple chanre. 
tor of the appeal demanded. Tlie cross 
objection of the appellant is allowed with* 
costs in tho Court below. The decree of the 
learned Judge in second appeal with re'^ard 
to Lakhajee is affirmed ; Soin D.iss to '’pay 
his costs hero and in all tho Courts below 
advocate's foe in this Court fifteen gold 
mohurs and Sein Doss to recover from 
Ranglal the amount of tho costs which the 
former shall be obliged to pay to Lakhajee. 

*1 — ] ‘^eree and desire only to add 

this. Mr. Sanyal contended, amongst other 

things, that even if his client was as be 

domed— bound at his peril to make Lakhajee 
a party to his appeal to the District Court 
if he wished there to contend that Lakhajee 
and not he was liable, the plaintiff was 
really to blame for Lakhajee’s aUence 

Mr. Sanyal submitted that the plaintiff 

could have either (a) appealed against the 
order of the Sub-divisional Court in effect 
dismi ssing Lak hajee from the suit, or (b) 

= 159 I c 931. U Po'sei^. 
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lodged his application to the District Coart 
for Lakhajee to be added before that order 
had become unappealable, or (c) presented, 
if necessary, a petition under s. 6, Limitation 
Act. I do not agree that the first course 
was even open to him for the reasons given 
by my Lord. As to the second course (which 
in fact lie, not unreasonably, did take within 
a not unreasonable time, though it was 
actually then too late) and the third course, 
it may well be that in fact here ha could 
have taken one or other of them. But why 
should he have to act with feverish haste in 
order to preserve to himself the benefit of 
his original prudence in suing both defen- 
dants? Why should the time limited to him 
for taking the suggested steps be fixed not 
by any statute or rules of Court but by the 
whim of the unsuccessful defendant ? It is 
quite possible, if Mr. Sanyal is right, to 
imagine a case in which a combination of 
delay by the unsuccessful defendant, error 
by the trial Court and (say) illness of the 
successful plaintifT miglit put the Courts in 
the position of having to make two incon- 
sistent decrees and deprive the plaintiff 
wholly of his rights. 

It being admitted that A or B is liable to 
c, tlie lower Court having decreed that A is 
liable and B is not, and the latter part of 
the decree having become unappealable, the 
not result, if the appellate Court thought 
that B was liable, would be that 0 would 
have to pay costs to both of two persons 
one of whom was admittedly in bis debt. 
This cannot be right. One and a sufficient 
answer to the cases cited to us on election 
by taking judgment against one of the persons 
liable in the alternative is, in my opinion, 
that in every one of those cases the judg- 
ment was effectual and subsisting. They do 
not decide that a judgment can at the option 
of an unsuccessful defendant be set aside on 
appeal in so far as it adversely affects the un- 
successful defendant and preserved in so far 
as it benefits a person who is admittedly 
liable, if he is not, and it would be absurd if 
such were the law. I have no doubt it is 
not, and therefore Lakhajee was in law a 
necessary party to Banglal’s appeal to the 
District Court, which should, in Lakhajee 's 
absence, have been dismissed. With regard 
to the point that no appeal has been lodged 
against the decree in civil second appeal 
No. 10 of 1980 but only against the decree 
in special civil second appeal No. 18 of 1989, 
|1 do not think this has any substance. This 
lappeal is an appeal in a 'case' certified to 
[be fit for appeal, and the word 'case' is a 


very wide word. A case, in my opinion, 
includes an order for costs made or refosed 
in that case, which is obviously ancillary to 
the substantive order made in the case. 
Neither the precise form of the certificate 
nor any failure by the appellant to file a 
document which he should have filed under 
O. 41, B. 1 (and I do not decide that 
there was any such failure) could, I think, 
deprive this Court of its statutory power 
under o. 41, B. 8S to pass or make such 
further or other decree as the case may 
require and I have no doubt that the present 
case before us does require the order which 
we are making. 

D.S./R.K. Order accordingly. 
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Yin Win Lin and others — Appellants 


V. 

"Ma Kyin Sein and others — Respondents. 
First Appeal No. 67 of 1939, Decided on 
1st May 1940, against decree of Dist. Court, 
Myingyan, D/- 28th February 1939. 

Ees judicata — Previous decisions as to existence 
of law or custom of persons domiciled in Burma 
are not binding as res judicata on Courts 
Burma. 

No number of previous decisions as to the exis- 
tence of some law or custom of potsons domiciled 
in Burma are binding on the Courts in Burma in 
the sense that they are res judicata; all that can be 
said is that a long liua of decisions is always taken 
judicial notice of by tbo Court, and to that extent 
the law is to be regarded as settled law; but if any 
party so chooses, the question can always be reagi- 
tated and an issue must formally be framed. 

[P 68 0 2] 

Hay and U Chan Btoon — for Appellants, 

Dr. Ba Han — for Bespondents. 


Mya Bu J. — The suit out of which this 
appeal has arisen relates to a piece of immo- 
vable property which formed part of the 
estate of Yin Kyaung Yo, a Chinese Bud- 
dhist who died at Myingyan in August 19^. 
Yin Kyaung Yo had been married to Ma 
Kyin Sein, a Sino-Burmese lady, and lived 
with her at Myingyan, while he had a 
Chinese wife in China. On his death, Yin 
Kyaung Yo left him surviving Ma Kyin 
Sein 03 his widow but no issue whatever. 
He also had a brother Yin Kyaung Sint, wbt> 
lived in Burma. Plaintiff-ap^Uant 1 
only surviving child of ^1° f’S -nd 

his first wife, while ^ 5- 

8 are the eons of Yin Kyaueg ^ 
second wife. After the death ^ “ ^“j^e 
Yo in 1997 the property m suit tjy 

hands of Ma Kyin Sem 8 by 

sold it to defendonts-respondents 9 an 
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a registered deed of sale in July 1935. Tho 
suit of the plaintiff-appellants is for a decree 
for possession of that property, or in the 
alternative for pre-emption of the sale. 

When it wirs first instituted it was by 
plaintiff-appellant i alone alleging that he 
had been adopted by Yin Kyaung Yo as a 
son and that under the Chinese Customary 
law. by which the (juestion of succession to 
the estate of Yin Kyaung Yo was governed, 
he was tlio sole heir to tho exclusion of even 
the widow Ma Kyin Sein. Tho suit was filed 
on 9th May lOSC. On 1st March 1937 judg- 
ment was delivered in First Appeal No. 93 of 
1930^ of this Court where it was held to the 
effect that on tho death of a Chinese Bud- 
dhist domiciled in Burma and dying intes- 
tate a solo surviving son was entitled to 
succeed to tho exclusion of tho widow; that 
where tlio deceased left no son but an adop- 
ted son, tlio ado))ted son would have tho 
saino right as a natural son; and further that 
a son of tho deceased’s next younger brother 
must bo adopted and that if such a nephew 
had not already been adopted by tlio de- 
ceased, bo should ho deemed to have been 
so adopted and was thus entitled to all tho 
rights of an adojitod son and consequently 
of a natural sou. After the passing of that 
judgment plaintiff-appellant i liad tho plaint 
amended by bringing on tho record his two 
younger lialf brothers, Yin Win Clii and 
Yin Win Yin, as plaintiffs, stating that in 
the ovent of tho Court holding that tho 
alleged adoption of Yin Win Lin by Yin 
Kyaung Yo was not established, plaintiff's 2 
and 3, or any one of them, mighbbe declared 
to be tho heir of Yin Kynung Yo, and was 
thus entitled to tho estate of Yin Kyaung 
Yo to tho exclusion of the widow. 

By their written statements, the defen- 
dants denied the alleged adoption of Yin 
NVin Lin. and also denied that tho Chinese 
Customary law governed tho question of 
succession to the estate of Yin Kyaung Yo, 
or that under that law an adojited son is 
entitled to inherit tho estate or that nephews, 
such as the plaintiffs, were to be deemed to 
have been adopted sons, or vpere entitled 
<jua adoptee or potential adoptee or qua 
nephews to inhorib the estate. The defen- 
dants further averred that Yin Kyaung Sint 
and plaintiff i Yin Win Lin, having taken 
part in the settlement under which Ma Kyin 
Sein received the proiwrty in suit, plaintiff i 
was estopped from denying Ma Kyin Sein's 

I. Iteporicd in (’37) 24 A I R 1037 Rang 364 :l72 
1 C b.’iO, Khoo 8oo Cheng v. Ta Ma Sbwo '/An. 


title to it. Upon tho pleadings tho follow- 
ing issues were inter alia framed : 

4. Was tho succcsbion to the estate of tho lato 
Yin Kyaung Yo governed hy Chinese Customary 
law or by Rurmefo Buddhist law ? 

6 . Was plaintiff 1 adopted by tho late Yin 
Kyaung Yo with .a view to inherit his estate ? 
If BO, i- ho the sole heir to the est.ite of the late 
Yin Kyaung Yo ? Or in tho alternative are tho 
plaintiffs the heirs to tho estate of Yin Kyaung Yo 
to the osclu.sion of defendant 1 ? 

6 . Was such settlement acted upon and acqui- 
esced in by the plaintiff ? If so, are the plaintiffs 
estopped from questioning the sale of tho suit pro- 
perties by defendant 1 to defcnd.ints 2 and 3 

Certain witne.-^ses were called to prove 
issues 4 and 5, the first two set out above, 
but when tho Court flolivered judgment no 
substantial reference was made to the evi- 
dence of witnesses on issue j and tholearned 
District Judge, following tlie principles 
enunciated in tho judgment of this Court in 
First Appeal No. 03 of 193<;‘, held that Chinese 
Customary law was applicable. On the issue 
as to adoption the finding of tho learned 
District Judge was that the adoption was 
not proved. He further observed i 

I do not think that all three plaintiffs, ud 
nepbowrt, can bo heirs to tho estate of tho deceased 
Yin Kyaung Yo. According to the passage from 
\on Mollondorf, which has already been quoted, 
to the effect that if tho younger brother has only 
one son he has to marry a second legal wife and 
give the first-born son of that marriage to hisoldet 
brother in adoption, plaintiff 2 Yin Win Chi, tho 
oMest son of Yin Kyaung Sint's second marriage 
is tho person entitled to bo adopted and succeed to 
the deceased Yin Kyaung Yoo’s estate. But there 
is no estate of iin Kyaung Voo in oxi.steuce as it 
has been divided up by a family arrangement in 
which \ln Kyaung Sint, the f.ither of plaintiffs 2 
and 3, participated and can bo said to have acted 
and claimed a share in their interests 

and held that not only Yin Win Lin but 
the two minors Yin Win Chi and Yin Win 
Yin are entitled to no relief whatsoever. 
The District Court delivered this judgment 
on 23th February 1939, and tho plaintiffs 
filed this appeal on 2Gbh May 1939 . 

The judgment of this Court in First Ap. 
peal No. 93 of 1930* was apjwaled against to 
the Judicial Committee of the Privy Coun- 
cil, 1939 R L R 548* at p. 6GS and their Lord- 
ships of the Privy Council, in the judgment 
delivered by Sir George Rankin on 22nd 
June 1939, reversed the appellate decree of 
this Court. In the course of tho judgment it 
was observed : 

In the present case it is not in dispute that tho 
propositus Kboo Boon Tin aud his wife Tan Ma 
Thin were Chinese Buddhists and that unless tho 
plaintiff can show tbattholawapplicabloin Burma 
to them in qu esti ons o f succession is Chinese Cus- 

2. (’89) 2G AIR 1989 P C 228 ; 182 
R L R 548 (P C), Tan Ma Shwc Zin v. Koo 800 
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tomary law his suit cannot succeed. Their Lord- 
ships are of opinion that the Burmese Buddhist 
law is the law applicable to them, and it is not 
contended that according to that law tho plaintiff 
has any claim to the heir of either. 

Their Lordships are further of opinion that on 
tho evidence adduced in the present ease it is not 
proved that according to Chinese Customary law 
the plaintifi as nephew would l)e entitled although 
not iu fact adopted to succeed as heir of KhooBoon 
Tin in preference to the widow. No reliable expert 
witness was called to speak to this question, and 
though tho book relied on by the Division Bench 
may have been admissible under S. 60, Evidence 
Act, the coDclusioD drawn from its contents is 
drawn precariously and from material both obscure 
nod inadequate. The order of succession which is 
essential to the plaintiff’s case is not established by 
the evidence either as matter of foreign law or as 
a custom and bis suit must fail. 

In these circumstances ^vhen this case is 
called on for hearing it is urged on behalf of 
the appellants that before this Court consi- 
ders the evidence as to the alleged adoption 
and the case with reference to the other 
issues, they may be permitted to adduce 
further evidence specifically on the question 
as to whether the Chinese Customary law is 
applicable to the case or not and, if so, what 
that law is with reference to tho rights of 
nephews or adopted sons or persons entitled 
to bo adopted as against tho widow of the 
deceased. Whether tliis prayer should be 
allowed or not depends on whether the judg- 
ment of their Lordships of tho Privy Conn- 
cil regarded it as a concluded matter of law 
that to the estates of Chinese Buddhists 
domiciled in Burma the Burmese Buddhist 
law, and not the Chinese Customary law, is 
applicable, or whether tho judgment of their 
Lordships still leaves room for evidence to 
be adduced upon this point as a question of 
fact. In view of the wording of s. 13 (i) itself 
of the Burma Laws Act (l3 of 1893) we are 
of the opinion that all that their Lordships 
intended to lay down — and actually did lay 
down — was that prima facie inheritance to 
the estate of a Chinaman who was domiciled 
in Burma and was a Buddhist was governed 
by the Buddhist law of Burma, and that the 
burden of proving any special custom or 
usage opposed to the ordinary rules of the 
Burmese Buddhist law of inheritance was 
on the person asserting that variation. Their 
Lordships found that in that case there was 
insufficient evidence to prove any Customary 
Chinese law opposed to the ordinary rules 
of the Burmese Buddhist law of inheritance. 
In our opinion the head-note to the Ran- 
goon Law Reports of that ruling of their 
Lordships at p. 648 of 1939 Rangoon Reports 
correctly represents the trend of that 
decision. 


The learned advocate for the respondents 
in opposing this prayer submitted that the 
question as to whether the Chinese Custo- 
mary law was applicable or not was expressly 
put in issue, and that the plaintiffs there- 
fore had adequate opportunity of adducing 
such evidence that they might deem desir- 
able, and do not deserve any further oppor- 
tunity to be given for this purpose. It is 
true that an issue was expressly framed as 
is seen in issue 4 and in the second part of 
issue 5, but these issues had to be formally 
framed because there were allegations in the 
plaint and denials of those allegations in the 
written statement. It is, in our opinion, a| 
correct statement of the law to say that no 
number of previous decisions as to the exis- 
tence of some law or custom of persons! 
domiciled in this country are binding on the 
Courts in this country in the sense that 
they are res judicata; all that can be said is 
that a long line of decisions is always taken 
judicial notice of by the Court, and to that 
extent the law is to be regarded os settled 
law; but if any party so chooses, the ques- 
tion can always be reagitated and an issue 
must formally be framed. 

It had been held consistently in the Courts 
of this province since the case in 2 L B R 95,* 
a decision dating from 1903, with one or two 
exceptions, until the decision of their Lord- 
ships of the Privy Council in 1939 R L R 648,* 
that Chinese Customary law was the law 
applicable to such cases of iuhoritance or 
succession in Burma amongst members of 
the Chinesecommunity domiciled in Burma. 
Those cases are as follows : 2 L D R 95,* 

8 L B R 404,* 0 L B R 179,® 11 Bur L T 
224,® 1 Rang 161,^ 2 Rang 94,* 6 Rang G23,» 

10 Rang 97,** 11 Rang 810," A I R 1937 Rang 
513** and A I R 1938 Rang 254.** In all those 
cases Chi nese Customary law was applied. 

3. (’08) 2 L B R 96, Fone Lane v. Ma Oyeo. 

4. (’16) 8 A I B 1916 L B 12 : 84 10 99 : 8 L B R 

404, Ma Pwa v. Yu Lwai. , ^ « 

5. (’19) 6 A I R 1919 L B 138 : 47 I C 148 : 9 
L B B 179, Kyin Wet v. Ma Gyok. 

6. (’19) 6 A I R 1919 L B 68 r 60 I 0 648 : 11 Bar 
L T 224, Ma Shwo Thit v. Maung Kyin. 

7. (’28) 10 A I R 1923 Rang 180 : 74 I 0 988 ; 1 
Rang 161, Maung Po Maung v. Ma Pyit Ma. 

8. (’24) HAIR 1924 Bang 219 r 8010 749.2 

Rang 94. Ma Sein v, Ma Pan N^n. r n ntfi -6 

9. (’29) 16 A I B 1929 Rang 22 : 114 I 0 618 . b 

Rang 623, Chan Pyu v. 8“^ 3^“- t n oil • 10 

10. (’82) 19 AIR 1982 Rang 69^ I 0 211 .10 

Raiig 97. Tan Ma Sbwe ^in v. W^Ngwopn- 

1 1. (’88) 20 AIR 1988 Rang 818 : 148 I 0 492 . 

Rang 810, Ma Sein Byu v. ^hoo Soon Thy^ 

12. (’87) 24 AIR 1987 Rang 648 : 174 I 0 aw. 

Ah Pein v. M. 0. Dava. _ qmqi Qqu 

13 . (’88) 28 AIR 1988 Rang 284 : 177 I oooi, 

Chan Thwin v. Khoo Zun Nee. 
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The sole exceptions are 4 L B R 124,’* where 
it was said that a Chinese Buddhist law, if 
any would apply and not Chinese Customary 
law; 7 Bur L T 24C : S L B R 222,*^ where it 
was said that justice, equity and good con. 
science should he the rule of decision: and 
the Full Bench cjise in 8 Rang 67*® where 
the Succession Act was said to be the law 
applicable. 


Considering the state of the law prevailing, 
or thought to be prevailing by the parties, at 
the time the parties adduced evidence in this 
case, it is not surprising that the evideuco 
on both sides was scanty. There was evi- 
dence given by a considerable number of 
witnesses on behalf of the plaintifl’s to say 
that Chinese Customary law applied. The 
knowledge of some of those witnesses of the 
Chinese Customary law was not very oxteu- 
sivo and the number of instances wljich 
they could give where Chinese Customary 
law had in fact boon applied was not very 
large. On the other liand the defence took 
the matter even more lightly. Tlioro was 
liardly any cross-examination and the evi- 
dence in rebuttal wiui negligible. Botli par. 
ties tlion took issues l and 5 (except on 
the ({ucstiou as to the alleged adoption) 
lightly, and it would not bo fair to either 
side, or a satisfactory way of determining 
this suit, if it bad to be determined on that 
evidence and if the parties were not allowed 
a further opiwrtunity of adducing evidence, 
now that the legal position has been so 
changed by tho decision of their Lordships 
of tho Privy Council which was only an. 
nouDccd after tho appeal in the present suit 
was filed. For these reasons, wo consider 
that tliis is a tit case in wliich we should 
re<iuiro further evidence on these two matters 
in is.suo. namely (i) whether the Chinese 
Customary law is tho law applicable to this 
case, and (2) if so. what that Chinese Custo- 
mary law is. Tho case is therefore sent back 
to the trial Court in order that the Court 
may give tho parties further opportunity of 
adducing such evidence that they desire on 
those matters in issue. Tlie Judge of tho 
District Court will resubmit this ovidonco 
with his finding by 2nd November of this 
year. ^ Costs of tho present hearing to be 
costs in tho cause. 


D.S./n.K. 


Case remanded. 


14 . /’OH) 4 L B K 124. Apaiin Charan v. bUv>^ Nu 

15. f’14) 1 AIU I'JH L b ].i4: 24 I C 367: 8 LBR 
222 : 7 Bur L T 240, Ma Thein Shin v. Ah Som. 

16. (‘80) 17 AIR 1930 Rang 81 : 124 I C 849 • 8 
Rang 57 (I’ B), Phan Tiyok v. Lim Kyln Kauk. 
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Roberts C. .J. and Blagden J. 

Ebrahivi Mohamed Bodi — Appellant 

V. 


K. Ba Gyi — Respondent. 

Civil Misc. Appeal No. 0 of 1940, Decided 
on 3rd May 1940, against order of High 
Court, in Insolvency Case No. 40 of 1038, D/. 
^nd January 1040. 

(a) rrciidtucy Totens Insolvency Act (1000), 
S. 8 (2) (b) — Word “ jud-juunl" in C7. 13, Letters 
Patent (Itangoon), ej-plaxned — For purpotes of 
appeals tartous proceedings in insolvency should be 
regarded aj “suits" arising from one failure 

J udgment" therefore which finally 

deiermines substanluc rights of those coneerned in 
any such suit — Dtxisicn whcllur witness should or 
should not be further examined under S. 3G of Act 
is judgment and therefore appealable — liefusal to 
exercise jurisdiction, however, u not “ judgment." 

The word "judgment'’ iu Cl. 13, Lettcrd Pateut 
(Kaiigocti), means and isadecreu in a suit by which 
tho rights of the parties at i.ssue in tho tuit ara 
detoriiiiued. For tho purpos«;sofapj>e.iUtbo v.irious 
proca-dings in an insolvency should lo reg.ardcd as 
a series of “suits” arising out of one failurt;, aud a 
decision which dually determines tho suLstanlivo 
right.s of those concerned in any one such 'suit” 
u»U8t be rcganled as u judgment within the meau- 
ing of Cl. 13, Letters Patent (Rangoon). Cousc- 
queijtly, a decision which finally determines tho 
que.stion whether a witness should or should not bo 
further oxaininod under S. 36 of tho Act is a judg- 
ment within tho mo-iuing of Cl. 13, Letters Patent 
(Rangoon), iiud is therefore appealable. A judgmoat 
properly so called, must bo an exercise of jurisdic- 
lion, and therefore arefusal to exercise jurisdictiou 
at all events if it he a lawful refusal, cannot be a 
"judgment” : A I R 1935 Rang 2G7, Expl.\ AIR 
1926 Rang 64 and A I R 1923 Rang 240, Disting. 

[P72C2] 

(b) Presidency Towns Insolvency Act (1000), 
S. 36 — Considerations governing exercise of power 
under S. 36 statctl — S. 36 confers only right to 
apply to ^mmon witness — Grant of application 
is discretionary with Court — Examinatu/n under 
S. 36 is tu theory by Court — .Is mnltcr of praclico 
applicant isallou cd to examine wiincsssummoned. 


i«eti.)u 80 confers on the Court an extraordinary 
and inquisitorial, though certainly a necessary 
power, to bo exorcised in the interests of tho duo 
administration of tho insolvent's estate without 
fear, but not without scrupulous regard tocoD^i- 
derations of economy and of fairnes., to the tiersun 
exainiued : (1935) 1 Ch 65. lief. [P 73 0 1] 

which the section gives to tho 
Oflicial Assignee or to any creditor who has proved 
13 a right to apply to tho Court to summou a 
witness. It is in tho discretion of tho Court whe- 
ther or uot it will do so at all, and, if it does do so, 
the examination of tho witness i:;, iu thoory, an 
oxaminutiun by the Court; it is only as a matter of 
practice that the person applying lot tho summons 
IS porniitted to attend and question the poison 
summoned at ill ; (1383) 48 L T 832, Disting. 

(P73C1] 

(c) Presidency Towns Insolvency .Icf (10001 
Ss. 36 and 8 (2) (b) — Discretion under S. 36 in 
refusing to siimmon toitness or further examine 
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cannol lightly interfered ttji//* tu appeal^ 
Esicntiah (o be proved before it can be interfered 
v'ilh staled — Bight rf<’ctsion even if reached in 
7orong 7vay willnol be disturbed. 

The discretion of the Court under S* 3G in refus* 
ing to summon or further to examine a witness is 
not lightly to be interfered \yith on appeal* It is 
not enough for the appellant to show that the 
discretion was wrongly exercised, but he must show 
either that it was not exercised at all, or, if exor- 
cised, was exercised either unjudiclally, or on a 
wrong principle of law, or on a wrong appreciation 
of the facts* But a right decision oven if reached 
in the wrong way will not bo interfered with. 

[P 73 C 2] 

(d) Presidency Towns Insolvency Act (2909)^ 
S. 36 — Scope of examination under S, 36 is not 
confined to questions nrisinj^ out of matters slated 
in affidavit leading to summons : 7 Rang G76 = 
A I K 1980 Rang 32=12110 772, OVERRULED. 

It is impossible to lay down any hard and 
fast rule limiting the scope of a private exami- 
nation under S. 36 and though the Court may 
(not must) think it proper to confine it to ques- 
tions arising out of the matters stated in the affi- 
davit leading to the summons there is certainly no 
rule that only those matters themselves may bo 
put to the witness: 7 Rang G75=A I R 1930 Rang 
32=121 1 0772, OKE/JRULED. [P73C2;P74 Cl] 

(c) Presidency Towns Insolvcncrj Act (1009), 
S. 36^Scope. 

Section 8 G is not in terms restricted to the exa- 
mination of persons who are thought to ))0 indebted 
to or possessed of part of the debtor's estate but 
extends to "any person whom the Court may doom 
capable of giving information respecting the insol- 
vent. his dealings or property.*': AIR 1929 Bom 
230, disscfUcd from, [P 74 0 1] 

(f) Presidency Towns Insolvency Act (1909), 
S. 36 — under S, 36 should be ordered 
if it is likely to be of some use — Mere fact that 
litigation against tnfncss may ensue is no ground 
for refusing to examine Jmn : 7 Kang 675=A I R 
1930 Rang 32=121 I C 772, OVERRULED. 

The Court ought not to make an order for the 
examination of a witness under 8 . SG unless there 
is ground for thinking that the order is likely to be 
of some use. Sub-sa. (4) and (5) of S. SG make it 
quite clear that the mere fact that litigation against 
the witness may ensue cannot be a ground (or re- 
fusing the examination : 7 Rang G75=A I R 1930 
Ring 82=121 I 0 772, OVERRULED', A I R 1988 
Bom 309 and (1888) 20 Q B D 518, Rel. on. 

CP 74 C 2; P 75 0 1] 

(g) Presidency Towns Insolvency Act (1909), 
S, 36 — Witness legally represented at examination 
under S, 36 is not entitled to costs — Witness made 
respondent in appeal against order under S, 36 — 
No substantive relief asked against him — Nor deci- 
sion of appeal affecting Aim — ITifness is not etifi- 
tled to costs, 

A witness who is legally represented at an exami- 
nation under S. 8 G is not entitled to costa of such 
representation. It is a measure of prudence which 
he takes at his own expense. A witness who Is 
(rightly or wrongly) made a respondent to an appeal 
from an order under S. 86 and served as such but 
against whom no sobstantivo relief is asked for and 
who would not have boon out of pocket by reason 
of the appellate decision, bad it gone against him, 
U be had not contested the appeal is not entitled 


to costs : (1888) 20 Q B D 518, Ref.; (1936) 1 Oh 
65, Disling. [P 75 Q 1 ] 

B. K. Dadachanji — for Appellant. 

XJ Kyaxo Myint — for Respondent. 

Blagden J. — The appellant in this case 
is, it appears, the sole unsecured creditor ot 
one U Fo Sein against whom he has a decree 
for some Rs. 30,000 odd. On this decree an 
interest of U Po Sein ^Yas, on 13th January 
1938, attached. That attachment lasted till 
25th April 1938, and therefore at the last 
moment, Srd February 1938 at the latest, U 
Po Sein suffered an act of insolvency under 
s. 9 (e), Rangoon Insolvency Act, hereinafter 
called *‘the Act.*' Within three months of 
that date, to wit on 25th April 1988, the ap- 
peliant presented an insolvency petition 
against XJ Po Sein founded on this act of 
insolvency. The proceedings under this 
petition were somewhat protracted and it 
was not until 15th June 1938 that XJ Po Sein 
was adjudicated insolvent. This however 
does not matter because by s. 51 of the Act 
tlie insolvency of XJ Po Sein must be deemed 
to have relation back to and to have com- 
menced at midnight of 3rd/4th February 

1938 at the latest. This moment of time is 
important. By S. 52 (2) (a) of the Act, the pro- 
perty divisible amongst his creditors (which 
by S.17 of the Act vested in the Official 
Assignee) tlierofore included (at least) all 
such property as belonged to XJ Po Sein at 
midnight of 8rd/lth Fobrnary 1938. 

The respondent K. Ba Gyi comes into 
the matter in this way. According to the 
insolvent's schedule lodged on 2Srd February 

1939 ho was on 15th June 1938 a secured 
creditor of U Po Sein for Rs. 5000 (the debt 
and security dating from 25th July 1932) and 
the security was thereby estimated to pro- 
duco a surplus of Rs. 5000. This made two 
things obvious, namely (l) tliat if the iDSol- 
vent’s estimate of the value of the security 
was anything like correct — and such esti- 
mates are, of course, apt to be optimistic — 
he was never likely to provoio the insolvency 
at all (see the proviso to S. 17 of, and Sch. 2 to 
the Act) and (2) that if the appellant, the 
only unsecured creditor, wished tins pf^r^* 
cular point really investigated it wm vital 
for him to know whether this debt, this 
security and not least this date ( 25 th July 
1932 ) were or were not genuine, and, os ler • 
inafter appears, he had re^n to sospec 
that the debt had in fact been to a larg 

repaid by midnight of Srd/rth Febrn^ 

ery 1988. The i 9 B 9 

insolvent was concluded 

and on the 28th of that month the presen 
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appellant applied to the Ck>urt for the private 
esamination under S. SG of the Act of the 
present respondent and of six other persons 
not material to the present appeal. In sup- 
port of this application he Bled an aflidavit 
para. 15 of which reads as follows : 

15, In tbo Bchedulo ouo K. Ba Gyi is aUo shown 
as a secured croditor for the sum of Rs. 5000. In 
her affidavits in Civil First Appeal No. lOG of 

1933 of this Hon’blo Court sworn on 11th Decem- 
ber 1933, and also in Suit Civil Regular No. 29 of 

1934 of this Ilou'ble Court sworn on or about 29th 
April 1935 Ma Kyln Vone the inBoIvcnt's wife 
stated to the oOect that Rs. COOO was borrowed 
from K. Ba Gyi on an equitable mortgage, that 
out of this sum of Rs. COOO Rs. 4000 had bceu 
paid up and only Rs. 2000 were due when she 
swore those affidavits. 

Pursuant to this application the present 
respondent was on 20th December 1939 exa- 
mined under s.SG of the Act. According to 
his evidence, the transaction alleged by the 
insolvent to have taken place was, subject 
to an immaterial discrepancy as to its date, 
genuine. But it was uot an isolated trans- 
action. there having been repayments and 
renewals of the loan, not all recorded in any 
existing book of tbo witness. His deposition 
concluded as follows : 

1 begin now books of account on 15lb Juno of 
«ach yair. The debit entry in tbo account of U 
I’o Soln Is dated 19th May 1933. Tbo book for 
1987-88 was started on 16th June 1937, Up to 
14th Judo 1937, 1 bad another book which has boon 
destroyed. This is a lodger. I know book-keeping. 
I carry forward the balance from the old to the 
new book in each account. 

(J. On 18th May 1938 nothing was due to you? 

/!. No. 

V- This entry (Ex. B-l) shows that R-s.SOOO .a 
fresh sum, was paid on I'Jth >fay 1938? 

A. Vos. No fresh mortgage was registered. I 
always however had the title deeds in my bands 
for the overdraft account. Ex. B is the account. 

From this it will bo soon at onoo that tlie 
examination liad, in a senso, “gone beyond” 
what was stated in para. 15 of the applicant's 
allidavit. But to servo any useful jiurpose a 
private examination must elicit something 
more than is stated in the evidence on which 
the order for the examination is made, since 
tliat evidence is filotl merely to show the 
Court that thero are grounds for enquiry 
and it would be a vain thing if the Court 
wore restricted to ascertaining from the 
witness facts of which it was already aware. 
It is also very apparent that the applicant 
had elicited information far more valuable 
to him than, on the facts as he previously 
supposed thorn to be, ho could in his most 
sanguine moments have expected. The insol- 
vency had notionally commenced at a date 
long anterior to that on which (according 
to the respondent) ho made his advance and. 
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in consequence his security became ineffec. 
tive as such. Unless therefore he could 
bring himself within s. 57 of the Act by 
proving affirmatively that ho had no notice 
of the presentation of any insolvency peti- 
tion his security appears, on bis own show- 
ing. wortliless in view of Ss. 17, 51 and 52 
(2) (a) of the Act wliilo s. 4<; ( 2 ) of the Act 
loaves it extremely doubtful if ho had, on 
the same version of the facts, even a pro- 
vable debt. There might liave been further 
matters which Mr. Dadachauji for tlie pre- 
sent appellant might liave wished to put to 
the witness and which the Registrar if 
asked to do so might have properly allowed 
him to ask. But Mr. Dadachanji told us 
very frankly that he could not now re- 
member whether or not he bad in mind 
any specific question as being desirable at 
that stage, though ho was anxious to con- 
tinue a general examination of tlio witness. 
Certainly, it does not seem that the Regis- 
trar was asked to consider allowing any 
specific further question to bo put, and in 
the absence of any such request, I think, 
that he might, if unfettered by authority, 
well have taken the view that the applicant 
had elicited from the witness all he could 
possibly hope for and that further questions 
were a waste of time. That however is not 
quite the couree he took. The following is 
his note of what occurred at this stage iu 
the proceedings : 

^ Dadachanji for liodi, croditor. Khoo for witness 
K. Ba Gyi. Examination under S. 3C begins. .Mr. 
Khoo draws my attention to 7 Rung 675. » The 
affidavit in support of tho application to examine 
the witness (para. IS) shows that tho intention 
of the croditor Bodi was to show that Rs. 2000 
and pot Rs. 5000 was duo to K. Ba Gyi. The 
examination before me this morning has gone 
beyond the scope of para. 15 and possibly beyond 
the limit of S. 36. Tho matter is submitted to the 
Judge for further orders, on 2ud January 1940. 

On 2 Qd January loio the matter caiua 
before my brother Ba U and Ins order 
reads as follows : 

The insolvency Registrar was perfectly justified 
in doing what ho had done. If Mr, K. Ba Gyi 
wants to realize his share he mast come before the 
Court and prove his case in the manner laid down 
by the Insolvency Act. If and when be does this 
ho can be subjected to searching cross-examination 
with regard bo tbo amount due to him. It is un- 
necessary to go into thi.s now. It will only result 
in waste of time. The order of the Registrar is 
confirmed. 

Thonce the matter comes before us by 
way of appeal. U Kyaw Myint took the 
preliminary objection th at no appeal lies. 

1. (’80) 17 A I R 1930 Rang 32: 121 I 0 772 • 7 
Rang 675, In the matter'of O. U. Ghancheo A 
Sons. 
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lu support of this proposition he relies on 
S. 8 ( 2 ) (b) of the Act ^hich allows an ap- 
peal from the insolvency Judge in cases not 
covered by s. 8 ( 2 ) (a) (and the present case, 
he rightly concedes, is not so covered) 
in tbo saino way and be subject to the same pro- 
visions as an appeal from an order made by a 
Judge in tbo exorcise of the ordinary original civil 
jurisdiction of the Court. 

He then draws our attention to Cl. IS of 
the Letters Patent and 13 Rang 457® and 
cases there cited which, so far as this High 
Court is concerned, settle that the word 
“judgment” in that clause means and is a 
decree in a suit by which the rights of the 
parties at issue in the suit are determined. 
8 Rang 005® shows that for "an order made 
by a Judge in the exercise of the ordinary 
original civil jurisdiction of the Court” to 
he appealable it must be either (a) within 
o. 43, R. 1 , Civil P. C., (which this order is 
clearly not) or (b) a judgment. The present 
order, he says, is not a judgment because it 
does not determine the rights of the parties 
to the insolvency. Ho rightly admits that 
this ingenious argument (carried to itslogi- 
cal conclusion) involves tlie startling propo- 
sition that no order made by the insolvency 
Judge as sucl) is appealable at all, since no 
one order made in the course of a particular 
insolvency determines the rights of every- 
body concerned in that insolvency. It is 
curious, if this bo so, that this Court should 
have heard hundreds of such appeals and 
(in, for example, the case lost cited) doclin- 
ed to hoar others, not on the ground that 
they were appeals from the insolvency 
Judge but on the ground that the parti- 
cular order concerned was not a “judg- 
ment.” Moreover, the Letters Patent were 
already in existence when, in 192C, the 
Presidency Towns Insolvency Act (now the 
Act) was applied to Rangoon. In so apply- 
ing it, the Legislature can hardly have 
meant to emulate that freak of nature 
which torments the desert traveller with 
visions of non-existent oases by extending 
before the citizens of Rangoon by Is. 8 ( 2 ) 
of the Act] an alluring prospect of a right 
of appeal well knowing that ol. 18 , Letters 
Patent, made that right illusory. 

It bus, I think, to be remembered that 
neither this Court in 18 Rang 467® nor their 
Lordships of the Privy Council in the judg- 
ments there cited had in mind the peculiar 

2. ('85) 22 A I B 1936 Rang 2C7: 157 1 0 1107: 12 
Rang 457 (F B), Dayabhai Jlvandas v. Muru- 
gapp& Ohcttlar. 

3. (*36) 18 A I R 1926 Rang 64 : 93 I 0 311: 8 

606, Abdul Oaffoor v. Official Assignee. 


nature of an insolvency. For the purposes of 
this point the various proceedings in an in- 
solvency should, in my opinion, be regard- 
ed as a series of “suits” arising out of one 
failure, and in my opinion that is a “judg- 
ment” for this purpose which finally deter- 
mines the substantive rights of those 
concerned in any one such “suit;" for exam- 
pie, an order of adjudication on a creditor’s 
petition is a “judgment” although it happens 
almost at the outset of the insolvency, butl 
an order adjourning the bearing of thel 
petition is not a "judgment.” In 3 Rang 6 O 5 ®* 
a Bench of this Court held that an order 
refusing to issue a commission to examine 
a witness in Madras could not be appealed. 
But there the witness's evidence was desired 
not as an end in itself but for the purposes of 
a then pending petition for the annulment of 
the adjudication, so that the Court’s refusal 
was in reality an interlocutory order in that 
petition. Hero there was, immediately be- 
fore the decision of Ba U, J., no material 
proceeding pending other t)mn the examina- 
tion of Mr. K. Ba Gyi. This may or may 
not lead to further proceedings, but, for the 
moment, his further examination was de- 


sired as an end in itself and the decision of 
Ba U, J., finally determined the question in 
dispute before him, namely, whether the 
witness should or should not be further 
examined. The distinction is perhaps fine, 
but I think it is real. There is less difliculty 
in distinguishing 6 Rang 363* for whereas, in 
the present case, the Court heard and de- 
termined a disputed question, there the 
Court in its discretion declined to entertain 
the question at all and left the appellant to 
his remedy if any by a regular suit. A judg- 
ment,” properly so called, must in my opi- 
nion bo an exercise of jurisdiction, and there- 
fore a refusal to exercise jurisdiction, at allj 
events if it bo a lawful refusal, cannot a 
“judgment.” This preliminary objection, 
therefore, in my opinion, fails. The sub- 
stantial question remains whether we should 
now direct that Mr. K. Ba Gyi be further 
privately examined. Sob-sections (l) and (8) 

of 8. 86 of the Act read tnus : „ 

56. (1/ Tho Court may, on tbo appUcatJon ol 
Official Assignee or of any creditor who has proved 
bis debt, at any time after an order ofadjudicatlon 
has boon made, summon before It In such 
ss may bo prfflcrilod tho iusolv^t or any ^r«n 
snown or suspected to have in his 
eroporty belonging to the insolvent, or supp<^ » 
lo Indebted to the insolvent, or anv 

’ospecting the insolvon t, his dealings p 

i f'ogi IK AIR 1928 Bang 246 : 111 I 0 ' 

Bang 868, Ar juna Iyer v. Official Assignee. 
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and the Court may require any such person to pro- 
duce any documents in his custody or power relat- 
ing to the insolvent, his dealings or property. 

(8) The Court may examine any person so brought 
before it concerning the insolvent, his dealings or 
property, and such person may bo represented by a 
legal practitioner. 

These sub.sectioiis are for all material 
purposes identical with sub-ss. ( 1 ) and (3) of 
S.25, English Bankruptcy Act, 1914, except 
that the right of tho witness to legal re- 
presentation at the examination is, in this 
country, expressly conferred by statute, 
while in England it is only sanctioned by 
Ilong. established practice. The section con- 
fers on the Court an extraordinary and in- 
quisitorial, though certainly a necessary 
power, to bo exercised in tho interests of 
tho due administration of the iusolveut's 
estate without fear, but not \vitliuut scru- 
pulous regard to considerations of economy 
and of fairness to tho person oxaiuineJ ; see 
for example (1933) i clj C5.‘ It is to bo 
observed tliat tho only right which tho sec- 
tion gives to tho oUicial assignee or to any 
creditor who lias proved is a right to apply 
to tho Court to summon a witness. It is in 
the discretion of the Court whetlior or not 
it will do so ut all, and, if it doos do so, the 
examination of tho witness is, in theory, an 
examination by tho Court; it is only as a 
matter of practice that tho person applying 
for tho summons is permitted to attend and 
oueetion tho jKTson summoned at all. In 
khis connexion attention was called to (lass) 
43 L T 83‘2.“ where in tho course of tho judg. 
moot it is said : 

Where the etatuto has plainly said that tho 
trubtoo bao a right to examiiio persons as therein 
diroetod, I may not withhold from tho Queen’s 
bUbj^U that right which tho law has given them. 

This was said in connexion with 8 . 90 , 
Bankruptcy Act, lb09, which was in similar 
terms to S.3G (i) of our Act. I must there- 
fore observe that tho statute has not, plain, 
ly or otherwise, said what is attributed to 
It, and has in fact said nothing of tho kind, 
ibo observation cited was unnecessary to 
thy i>orfectly proper decision in that case 
and formed part of an uucousidored judg. 
uiont of Vice-Chancellor Bacon sitting as 
Cliiof Judge in bankruptcy. lie was a Judge 
of wide learning and experience whose deci- 
sioDs are entitled to great respect: but, as 
tho Court of appeal has not infrequently 
liad occasion to observe, his uuconsidered 
dicta are often characterized rather by the 
attractive vigour than by tho accuracy of 


5. (1035) 1 Ch C5 : 104 L J Ch 1 ; 152 L T 68: 78 
8 J 650 ; 50 T L R 492, In ro .Maundy Qrogorv. 

6. {1888) 48 L T 832. Ex parte Eckoraloy. 


the language in which they are expressed. 
That the discretion of the Court in refusing 
to summon or further to examine a witness 
is not lightly to bo interfered with on appeal 
is a profiosition which Mr. Dadaclianji, whoj 
appeared for the apjiellant, rightly accepts. 
He admits tliat it is not enough for him to 
show tliat the discretion was wrongly exer- 
cised, but that he must go further and show 
either that it was not e.xercised at all, or, if 
exorcised, was o.xorcised either unjudicially, 
or on a wrong principle of law. or on a 
wrong appreciation of tlie facts. That one 
or other of tlieso things must bo shown in 
order to sustain an apjieal from the pur- 
ported exercise by a lower Court of a dis- 
cretionary power is loo well settled to need 
authority; but we must nut forget that thoro 
is such a thing as a right decision reached 
in the wrong way. To take tlio most glar- 
ing example cue could imagine of a failure 
to exercise discretion judicially or indeed at 
all, lot us suppose that a Judge liaving a 
discretion to make or not to mako a parti- 
cular order decided not to mako it by tlie 
spin of a coin, substituting for his own 
judgment the arbitrament of chance. Even 
if this absurdity were shown to have occur, 
red, still tho Court of appeal would not, L 
apprehend, make a different order if it 
thouglit tliat, on tlie facts as they were 
when the case came before it, a riglit deci- 
sion had, by a fortumato accident, been^ 
reached. 

Mr. Dadaclianji, if I follow ariglit his 
careful argument, says that there was hero 
no exorcise of discretion because there was 
applied a supposed liard and fast rule against 
“goioR beyond” tho evidence on whicli tlie 
summons was issued. I liavo already tried 
to show how absurd the literal application 
of any such rule would bo. What I think 
the learned Registrar had in mind was tlie 
correct principle that s.3G should not be 
used for purposes of wliat is sometimes 
termed a “roving commission" or "fishing 
enquiry. Botli terms aro apt to create con- 
fusion because they are necessarily inexact, 
though the expression "fishing” has a fairly 
well-known meaning in relation to interro- 
gatories, the scope of which is of course 
much narrower than that of a private oxa. 
niination in an insolvency. Suffice it for the 
moment to say that it is imjiossible to lay 
down any hard and fast rule limiting tlie 
E^po of a private examination, and that,' 
though tho Court may (not must) think it 
proper to confine it to questions arising out 
of the matters stated in the allidavit leading 
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|to the suinmone there is certainly no rule 
tliab only those matters themselves may be 
'put to the witness. 

Alternatively, which is perhaps only ano- 
ther way of patting the same point, Mr. 
].)arlachanii says that tlie discretion was 
exercised on what was really a wrong prin- 
ciple of law because the Court below con- 
ceived itself bound by 7 Rang 675* to allow 
no further questions. He says that this deci- 
sion docs not decide that the Court was so 
bound, and that in any event it is not bind- 
ing on us and he asks us to overrule it. If 
that decision were merely to the effect that 
the machinery of S. 86 is not, save in excep- 
tional circumstances, to be used by one party 
to an actually pending suit for the purpose 
of his examining his opponent I should 
entirely agree with it ; /tee (189*2) l Q B 640^ 
and 10 Morrell 40.“ To let one litigant see 
the other's brief is obviously wrong. But it 
is clear that the decision goes further. The 
Registrar there was of opinion that the 
Official Assignee intended to examine the 
witness in order to prepare for future liti- 
gation, and following certain observations of 
Davar -T.. in S urmahovicd <f' Bros. v. Ismail 
Karim,'^ (not officially roix)rted), he appa- 
rently disallo%vcd the examination on that 
ground. Das J. upheld his order, observing 
that 

Section 36 was not intended for the purpose of 
cnabliii}' the Ollicial Assignee to cross-examine a 
cl.iinmnt and get from him the proof of his case. 

As I have tried to indicate, ho did not by 
“claimant" tnean merely claitrmnt in actu- 
ally ponding litigation, and therefore with 
all respect, I think that botli he and Davar 
•I., were, if the latter is correctly reported, 
wrong. Tho section is not in terms rcstric- 
ted to the examination of i)or3on3 who are 
thought to ho indebted to or possessed of 
part of tho debtor’s estate but extends to 
“any person whom tho Court may deem 
capable of giving information respecting the 
insolvent, his dealings or pro])erty. " In 
England tho corresiKjnding section is con- 
stantly employed to examine, for example, 
persons claiming to bo creditors with a view 
to considering a motion to expunge or reduce 
their proofs. I have had some experience of 
its operation in practice and not only does 
it not work injustice but the contrary is in 
my opinion the case. Moreover, if one looks 

7 . (1892) 1 g B 646 : 66 L T 80 : 40 W R 884 : 9 
Morrell 90. Id ro Franks; Fx parte Giltins. 

8. (1893) 10 Morrell 40 : 5 R 221 : 68 LT 233, Inro 
Desportee. 

9. TUporUd in (’29) 16 A I R 1929 Bom 230 : 118 
IC 794 : 31 Bom L R 420. 


at 8ub.88. ( 4 ) and ( 5 ) it becomes quite clear 
that the mere fact that litigation against the 
witness may ensue cannot be a ground for 
refusing the examination. Suppose the wit- 
ness admits that he owes the insolvent’s 
estate Rs. 10 and has in his possession the 
insolvent's watch : the Court may under 
these sub-sections order him there and then 
to pay the money and to band over the 
watch. But if he denies one or both of these 
things is the examination to be stopped on 
the witness’s bare denial, or is it to proceed 
on the terms that if eventually it becomes 
clear that tho witness’s denials are false the 
Official Assignee is to do nothing about re- 
covering the money and the watch? That 
tho answer to the former question is no is 
clear from (1888) 20 Q B D 518*® and that the 
answer to the latter is also no is plain com- 
mon sense. In my opinion we ought to dis. 
approve 7 Rang 675* and I am fortified in 
this opinion by the fact that both this deci- 
sion and the cases there cited have been 
doubted in 57 Bom 665** with which I res- 
pectfully and entirely agree. 

Then it is said that Ba XJ J., acted on a 
misapprehension as to the facts in that lie 
assumed that sooner or later Mr. K. Ba Gyi 
"must come before the Court and prove his 
case in the manner laid down by the Insol- 
vency Act" when there will be a full oppor- 
tunity for cross-examining him. This does 
seem to me, with great respect, a quite un- 
founded assumption, though I am not sure 
that it materially affects tho result at which 
he arrived, as doubtless if Mr. K. Ba Gyi 
brought a regular suit for the purpose of 
bringing his security to sale he would have 
to make tho Official Assignee a party. Mr. 
Dadachanji has therefore in my opinion 
made out two or possibly three, grounds on 
which we are entitled if we think fit to vary 
Ba U, J.’s order although his power to make 
that order was discretionary. It remains to 
be considered whether exercising our own 
unfettered discretion wo should order a fur- 
ther examination or not. I am for myself 
much impressed by Ba U, J.’s observation 
“it will only result in waste of timo thougn 
as I have said I do not quite agree with tbe 
grounds on which bo formed that opinion. 
Moreover the lost paragraph of the liead-note 


r Bom 665** reads: tbe 

,0 Court ought not to m.k. au orf. (o, 
liDfttioD of ft Witnase u nder 9. 


lUBVIWU t. .... 

[eiiTs^Q-rD^: 59 LT 188: 86 WR 

: 5 Morrell 79. In re .Wo 64^ : 6? 

881 20 A IR 1998 Bom 809 : If®, J® RomADli 
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luDlees tbero is groQod foe tbiakiog that the order 
lis likely to be of some use. 

This strikes me as both sound law and 
sound sense even if the word "further” be 
inserted before the word "examination.” 
Mr. Dadachanji's examination of the witness 
has already produced results of which he 
bad (if I may take an expression from 
another section of the Act) "no reasonable 
or probable ground of expectation.” I can 
imagine some specific questions which might 
possibly make his client’s prosi>ects even 
brighter, but as there may be litigation be- 
tween the parties about the matter I will 
not indicate what questions I have in mind. 
It may well be that Mr. Dadachanji would 
prefer not to put those particular questions 
at this stage and if so that is certainly a 
wise, and more than likely a right decision 
from his client's point of view. What he 
does ask us to do is to give him general 
liberty to continue the witness’s examina- 
tion in the hope of further windfalls. Wlie- 
thor a continuance of the examination will 
produce any result beneficial to the estate 
is, of course, a matter of speculation, but for 
my part I tliiuk it very unlikely. On the 
whole I think that Mr. Dadachanji’s client 
has now got adequate materials on which to 
decide whether or not to take i)rocoeding3 
against Mr. K. 13a Gyi, and that he should 
make his mind up about it now. The appeal 
should, therefore, in my opinion, be dis- 
missed. With regard to costs, a witness who 
is legally represented at an examination 
under B.3C is not, I think, entitled to costs 
of such representation. It is a measure of 
prudence which he takes at his own expense. 
The position of Mr. K. Ba Gyi as to the 
appeal is somewhat different because (rightly 
or wrongly) he was made respondent and 
served as such : $ee as to this (1883) 20q B D 
to which I have already referred in 
another connection. J3ut no substantive re- 
lief was asked for against him, and he would 
not have boon out of pocket by reason of 
our decision, had it gone against him, if he 
l»a<l not contested the appeal and I there, 
fore think we ought to dismiss the appeal 
'without costs. In (1035) i ch &•>.“ to which I 
have also referred, a witness was given costs 
of an appeal. But there he was himself the 
appellant, and the matter arose out of his 
refusal to answer a question. Unless he 
could justify that refusal (which he did) he 
would have been in contempt and liable to 
punishment. Possibly. Mr. Bodi may be 
adwsed to apply to the insolvency Judge for 
bis costs out of tho estate, to which the 
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Official Assignee would have been entitled 
had this application and this appeal been 
properly made and preferred by liim. We 
should therefore. I tliink, make an order for 
Mr. Bodi’seosts to be taxed if he so desires, 
and, while expressing no opinion as to what 
should be done on tlmt application, we 
should giant him liberty to make it. 

Roberts C. J. — I agree with the con- 
clusions expressed by my learned brother. 
The order appealed from was made in tho 
exercise of a discretionary power; and hav. 
ing regard to tho answers already given in 
the examination under the Rangoon Insol- 
vency Act, I make no doubt but that tho 
exercise of his discretion by the learned 
Judge in insolvency was not only one with 
which we ought not to interfere, but was 
in the circumstances a wise exercise of it. 
Tlie examination of a person under this sec- 
tion is at least in theory, an examination by 
the Court; it is entirely a matter for tiie 
Court’s discretion how far it should extend. 
The statutory power given totheCourt does 
not entitle a creditor to demand this or that 
latitude in putting questions, but the deci- 
sion in 7 Rang C75* cannot now be regarded 
as good law; and, as has been stated in 57 
Bom CG.j** by tiie bench of the High Court 
in Bombay, one of tho objects of the section 
is to enable tho Official Assignee to discover 
whether he has grounds forembarkingon liti- 
gatioD on behalf of the creditors or not. I have 
not acquired the experience of my learned 
brother with regard to the English law and 
practice in bankruptcy eases analogous to 
the case under appeal here. But I enter- 
tain no doubt that we ought not to interfere 
in the present matter, though it must bo 
conceded that we have jurisdiction to do so, 
for the reasons which ho has given. The 
appellant’s learned advocate has not been 
able to suggest any specific question which 
he was debarred from putting, and no hard- 
ship has been occasioned to his client. Any 
attempt to convert the latitude given to the 
advocate of a creditor in those circumstances 
into a right to try and establish, by devious 
questioning and cross-examination of a 
speculative character, some accidental ad- 
vantage ought to be discouraged. And it is 
for this reason that in ray respectful judg- 
ment the learned Judge in insolvency 
exercised a wise discretion and the appeal 
against his order must be dismissed. 

G.N./r.k. Appeal dismissed. 
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Roberts C. J. and Moselt J. 
Deokali Pattah — Appellant 

V. 

Ramdevi and another — Respondents. 

Letters Patent Appeal No. 5 of 1940, 
Decided on 1st July 1940, against decree 
of High Court, in S. A. No. 191 of 1939. 

(a) Appeal — Letters Patent — Finding of fact 
impugned by High Court in LettersPatent or second 
appellate Court — It w not enough for High Court 
to say that it is not satisfied that matters of fact 
were proved — It wmsf he satisfied that there was 
no sufficient evidence — High Court can in 
Letters Patent appeal adjudicate on sotincfness 
of C0MC?«si(5n4 derived from findings of fact — 
Finding of fact arrived at on evidence with 
propriety cannot be interfered with. 

While considering a finding of fact of the lower 
appellate Court it is necessary for the High Court 
in Letters Patent appeal to distinguish between 
evidence which would bo sufficient and evidence 
which the High Court itself might think satis- 
factory. It is not allowable for the High Court in 
second appeal or in Letters Patent appeal to say 
merely that it is not satisfied that matters of fact 
were proved, within the mexining of S. 8, Evidence 
Act; it should have to go further, in order to 
impugn the findiug of fact of the first appellate 
Court and say that there was nosuliiciciitcvidonco. 
The High Court can adjudicate on the soundness 
of conclusions which have been derived from 
findings of fact. On the other hand, if there is 
evidence upon which a finding of fact has been 
arrived at which could havo teen arrived at with 
propriety, the function of the High Court is at an 
end : AIR 193G Rang 117 and 20 Cal 93 (P C), 
Pel. on ; A I R 1940 Bang 126, Pef. (P 76 C 2 ; 

P 77 C 1] 

(b) Transfer of Property Act (1S82), S, 53 

Sole creditor c<i« nminfatn representative suit. 

Even if the plaintiff is the only creditor bo is 
entitled to maintain a repreBc'nlativo suit on 
behalf of or for the Icncfit of all the creditors : 

A I R 1934 Rang 802, ifc/. [r77C2] 

(c) Transfer of Properly Act (1882), S. 53 — 
Transfer challenged as void under S. 63 — Mate- 
rial question is whether transfer on date on which 
it loaa made was intended to defeat or delay credi- 
tors and not whether creditors hate been defeated 
since — Fact that all creditors have been paid off 
since transfer is immaterial. 

Where a transfer is challenged as void under 
8. 53, what the Court has to consider is whotHer 
the action of tbo transferee on the date of the 
transfer was intended to defeat or delay tbo credi- 
tors and not whether the creditors havo been 
defeated since. The fact that alt creditors havct>ecD 
paid off since the date of the transforisimmaterial. 

[P 77 0 2] 

(d) Civil P. C. (1908), S. 100 — Fiftding of 
fact — Lower appellate Court agreeing with trial 
Court is not bound to take every sentence of trial 
Court and say that it agrees with it — Lower 
appellate Court using words while agreeing with 
trial Court — Words "It is not unreasonable to 
presume” heid not ambiguous and meant that 
lower appellate Court was satisfied with trial 
Court's finding. 


A. I. R. 

Thera ia no magic in any special formula 
of words nor is the first appdiate Court bound 
to take every sentence of the trial Court’s judg- 
ment and say in terms that he agrees with it 
as though he were a litigant dealing with all his 
opponent’s pleadings. Where the lower appellate 
Court while agreeing with the trial Court’s finding 
of fact uses in a part of its judgment the phrase 

Jt IS not unreasonable to presume” with reference 
to the lower Court’s finding of fact the phrasaoan- 
not be said to be ambiguous for, it means no more 
than that it was satisfied that the trial Court was 
right in the conclusion at which it arrived, or at 
least that it was unwilling to disturb it. Such 
finding of fact is binding in second appeal ; A I R 
1931 Rang 29, Disling. [P 78 0 1) 

P. H. Bhaltacharyya — for Appellant. 

Srinivasan — for Respondents. 

Roberts C. J. — This is a Letters Patent 
appeal in respect of which a certificate has 
been given that the case is a fit one for 
appeal, and the question before us is whe- 
ther the finding of the District Judge, Meik- 
tila, that a gift by registered deed, dated 
25th October 1933, by one Ganesh Prasad to 
his wife Ramdevi, of two houses, was void- 
able as boiug made with intent to defeat or 
delay his creditors, within the meaning of 
S. 53, T. P. Act. If it is a finding of fact it 
cannot be interfered with by reason of the 
existence of the rule which has been re- 
cently explained in 1940 RLE 180 .* The 
District Judge’s finding purported to be one 
of fact, and we have to decide whether 
there was any material, sufficient in law, 
from which the District Judge could arrive 
by iDforonco or deduction at the conclusion 
at which he arrived. 

It is, of course, necessary for us to dis- 
tinguish between evidence which would be 
sufficient and evidence which wo ourselves 
might think satisfactory. It is not allowable 
for the learned Judge in second appeal, or 
for us, to say merely that we are not satis- 
fied that matters of fact were proved, 
within the meaning of S. 8, Evidence Act : 
wo should have to go further, in order to 
impugn the finding of fact of the learned 
District Judge, and say that there was no 
sufficient evidence. And the question here is 
whether the learned Judge was right in 
saying that there was no sufficient evidence in 
law, i. 0 ., no material at all, from which a 
deduction and inference could be made. I* 
there was any evidence at all, it ia plain 
that we cannot interfere. We can as poin- 
ted out by Mr. Srinivasan, referring to 
19 I A 22o* adjudicate on the sou nd n^ o 

iTViO) 27 A LrIwO Bang 126: 817: 1940 

R L R 190, U Ral Oyaw Thoo and Co. X.M. v. 

2!'(“9?)' M : 19 I A 928 (P 0), Bam 

V. Sbamaakhaton. 
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conclusions which have been derived from 
jfindings of fact. On tlie other hand, if there 
'is evidence upon which a finding of fact has 
jbeen arrivotl at which could havo been ar. 
irivod at with propriety, our function is at 
an end ; see 14 Rang 81,^ where the judgment 
of the Court ended with these words : 

In tho proiont caso Loth Courts havo found that 
as a matter of fact the transfer of tho land in ques- 
tion was fraudulent, and against this finding of 
fact no second appeal lies. The appeal is, therefore, 
dismissed with costs. 

What, then, was the evidence upon which 
the learned District Judge purjiorted to 
arrive at a finding of fact? First of all, it is 
said by tho learned Judge in second appeal 
that there Wiis evidence that Ganesh Prasad 
was not financially embarrassed. That evi- 
dence, however, was disbelieved in the trial 
Court. It is clear that the gift whicli lie 
purported to make to his wife on 25 tli 
Octolior 1U33, was iniido four days after he 
got a notice of demand for Rs. 2500 from a 
creditor, Jagat Singh, and sliortly after the 
gift to his wife liad been tnudo Jagat Singh 
was obliged to file a suit iu order to get this 
money paid to liim. 

There is, moreover, evidence that the pre- 
sent appellant Deokali Pattah accepted tho 
mortgage of some property of Ganesh Prasad 
in April 1031 to cover a debt of Rs. 2.532, 
duo to tbo former. It is said that there is 
evidence on tlie record to show that tho 
mortgaged projiorty covered tho amount of 
the debt, but, in our opinion, tliis is by no 
means clear. There is no doubt that the 
appellant took wliat lie could got then by 
way of security, tlie mortgage being by way 
of renewal of an old promissory note. It is 
fitat(wl in tho judgment appealed against 
tliat it is inconceivable that tlie respondent 
would liavo accepted such a mortgage if ho 
had not himself boon satisfied at the time 
that his debt was sufHcioutly secure. But 
there is no contention that tliis was a mort- 
gage which was taken by a person who was 
• his property in consequence of 

having obtained proper security ; on the 
contrary, he was a cr^itor who was trying 

to cover himself by every means in his 
[lower. 

Not only did ho take a mortgage on his 
projiorty, but Ganesh Prasad also had a 
I>olicy on his life which ho mortgaged along 
with those lands, and it is in evidence and 
iicceptod tliat this was the subject of a prior 
aMignmont to his wife; this was found by 

3. (’30) 23 A I R 1930 Rang 117 : Ifil I C 887- 14 
Hang 81, Aagar AU v. C. V, R. M, l-’irm. 


the learned Sub-divisional Judge and infe. 
rentially confirmed by tho District Court. 
There were other creditors who obtained 
decrees within a short time afterwards. It 
is, to my mind, unnecessary to go into their 
claims in detail ; it is enough to say that, 
when an o.^aminiition of tho position comes 
to be made, there were grounds for saying 
that Ganesh Prasad was financially oinbar. 
rassed both after as well as before the time 
ho made the purported gift of tbo houses 
to his wife. 

It has been urged ou behalf of the res. 
pondont that tlie gift of tho two liouses was 
made not by Ganesh Pnisad alone but Ganesh 
Prasad and Munirain. Muniram is dead and 
it appears that his only legal r'^prosentative 
is Lil Chand, respondent 2 , wiio would bo 
his grandson (Muniram being the father of 
Ganesh Prasad); liowevor tliat may be, 

I cannot think that this point is one of 
imjiortanco since, the learned Judge having 
held that the gift was voidable and of no 
efloct, it is clear that both the lower Courts 
accepted tho plaiutiffs viow.s that tlie gift 
was made in collusion with Muniram, and 
that Muniram’s name was used for the pur- 
pose of making what was represented as a 
gift, whereas in fact it was merely device in 
order to defeat or delay the creditors. Then 
it is said that this ought to be a representa- 
tive suit and that the plaintiff-appellant 
represents no one except liiinsolf. It is, 

I tliink, clear that the suit has been insti-'l 
tuted on behalf, or for the benefit, of all tlioi 
creditors. Tho case to which reference was' 
made in this connexion is that in 12 Rang! 
00(5.* Even if tho plaintiff wore the only 
creditor, I do not see why ho should nob, in 
those circumstances, bring a suit of this 
kind, and I agree with tlie observations of 
tlio learned District Judge in this connexion. 

It is urged that all creditors liavo been paid 
off now and tliat therefore it is impossible 
to say that tlie transfer is void; but what 
we have to consider is the action of Ganesh 
Prasad on 25tli October 1933. and not who- 
ther the creditors havo been defeated since j 
it is quite clear that many of them may 
have been delayed. 

Tho last point that was taken was that 
tho learned District Judge did not specifi- 
cally say that there was fraud and there 
must be concurrent finding of facts so that 
the Sub. divisional Court and tlie District 
Court are agreed before t lie loarnod Judge 

4 . (’34) 21 A I R 1934 Rang 302 : 152 7T^ 

Raoj? 066, Chidambaram Cbottyar v. R. m! A 
R. 8, Firm. • • • . 
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iu second appeal is bound. There is how- 
ever, in my opinion, no magic in any special 
Iformula of words, nor is the District Judge 
bound to take every sentence of the learned 
Sub. divisional Judge and say in terms that 
he agrees with it as though he were a liti- 
gant dealing with all his opponent's plead- 
ings. He uses in a part of his judgment the 
phrase " it is not unreasonable to presume," 
and it is said that it is ambiguous. In my 
opinion, it means no more than that he was 
satished that the Sub-divisional Judge was 
right in the conclusion at which he arrived, 
or at least that he was unwilling to disturb 
it. There I see a clear distinction between 
this case and the case in 8 Bang 425,® which 
is the only authority for the proposition 
that the High Court may intervene on a 
question of fact where the matter has been 
ambiguously dealt with and no satisfactory 
conclusion has been arrived at in the Court 
below. Bearing all these matters in mind, 
I am of opinion that the whole case is really 
summed up in the observations of the Bench 
in 14 Bang 81^ to which I have referred in 
the earlier part of my judgment. And, there- 
fore, this appeal must ho allowed and the 
judgment and decree of the learned Judge 
in second appeal must be sot aside and the 
judgment of tho District Court must be con- 
firmed and the decree of the Sub-divisional 
Court upheld with costs in all Courts, advo- 
cate's fee in this Court 10 gold mohurs. 

Mosely J. — I agree. 

G.N./B.K. Appeal allowed. 

S.'i’bl) 18 A I B ’l93i Rang 29 : 128 TC 36G':’8 
Bang 426, Ma Ula Mo v. Mauog Ilia Baw. 
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Mosely J. 

Maung Shtve Thin — Appellant 

V. 

Maung Tha Ok — Respondent. 

Second Appeal No. 42 of 1940, Decided 
on 4th June 1940, against decree of Assist. 
Diet. Court, Minbu, D/- 4-11-1939. 

Upper Burma Land and Revenue Regulation 
(8 of 1889), S. 63 (2) (xii) — Default in payment 
of revenue by fuliery leseee — Surety's land 
resumed without notice for payjneni of revenue 
and tutihoui attachment or salt — Surety's claim 
t3 not barred by S. 53 (2) (zii), 

Tbo words "connected with or arisiog out of tho 
OolloctioD of revanuo'^ must be construed reason^ 
abljr. Their meaDiog cannot bo extended so as to 
include any consoqueoce, however indirect, or 
however unjustified by law, of action taken to col- 
lect revenue. The words ''collection of revenue*' 
mean collection by payment in tbo ordinary course, 
or recovery of arrears in the ways allowed by 8. 41. 

(P 79 C 1] 


Hence whore on default by a fishery lessee in the 
payment of revenue his surety’s land is resumed 
without serving any notice to pay the revenue and 
without attachment or eale of the land within the 
meaning of 8. 41, the claim of the surety cannot 
be said to be connected with or arising out of col- 
lection of revenue. The claim is not therefore barred 
by 8. 53 (2) (xii). [P 79 Q 1] 

<3. N. Baturjee — for Appellant. 

V E Maung (1) — for Respondent. 

Judgment. — The plointifif-respoDdeDt; 
Maung Tha Ok was surety for the payment 
of fishery revenue on behalf of a fishery 
lessee in Upper Burma. That lessee failed 
to pay the revenue and Maung Tha Ok’s 
land was sold. Maung Tha Ok claimed that 
it was bobabaing land, the defendant that it 


was State land. The trial Court did not come 
to any finding on the point. Under S.27, 
Fisheries Act, arrears of fishery revenue 
may be recovered as if they were arrears of 
revenue, (not land revenue,) and the term 
"revenue" is defined in S.S7 (c) of the Re- 
gulation as including revenue payable on 
account of fisheries. The surety’s land was 
resumed though notice to pay the revenue 
was never served on him. The land was 
taken over or resumed by Government and 
the defendant-appellant Maung Shwe Thin 
was allowed to take it on payment of the 
arrears of Bs. 70-8-0. There was however no 
attachment or sale of the land within the 
meaning of S.41 which gives the processes 
by which arrears may be recovered. Re- 
sumption is only allowed by the rules in the 
case of arrears of land revenue itself, and 
only in the case of State land: vide B. 174 
framed under s. 41 (l) (d): (B. 34 quoted -by 
the Court of First Appeal has been can- 

colled). . , 

The two lower Courts were of the opinion 
that a civil Court had jurisdiction and that 
tho plaintiff's claim was bound to succeed. 
The cose quoted by the lower appellate 
Court, 3 Bang 171,’ is irrelevant. That con- 
corns the jurisdiction of the civil CJourts to 
entertain disputes between private persons 
as to the right to occupy land over which 
no land-holders rights have been acquired 
under the Lower Burma Land and Revenue 
Act. There are similar decisions in Upper 
Burma as to the effect of S. 63 (2) (ii) of the 
Regulation. (1914-lC) 2 U B R 161* and (1917- 
20) 8 U B B 212.® The only contention 
in this appeal is tbat_t^8uit_w^baj^by 

r7T’^r2 a I B 1925 Rang 203 : 86 I 0 ® 

Ring 17 J. M.nng Po Oko M.nng 

2. ('18) 6 A I B 1918 U B 46; 39 I O 8b/. ^ 

161, Sonllal Shoosbanka v. g u B B 

3. (’20) 7 A I R 1920 U B 1: 69 1 0 ^ “ 

212, Burma Oil Co. Ltd. v. Baijnatb Singb. 
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the provisions of S. 58 (2) (xii) of the Regu. 
latioD which says that a civil Court shall 
not exercise jurisdiction over 

any claim conoectcd with, or arisiog out of, the 
eollectioD of revenue, or the enforcement of an; 
process for the recover; of an arroar of revenue or 
any sum recoverable as such an arrear. 

1939 R L R 275* is quoted in this con. 
nexion. That however was a case whore there 
wore pro{)erly instituted recovery. proceed- 
ings for the recovery of tliathameda tax, 
and the claim was in respect of the property 
sold in connexion with the collection of 
revenue. The question in the present case is 
whether the plaintiff's claim is connected 
with, or arising out of, a collection of rove- 
nue, or the eDforcoment of any process for 
ithe recovery of an arrear of revenue. The 
words “connected with or arising out of the 
collection of revenue" must be construed 
reasonably. Their meaning cannot be exten- 
idod so ns to include any consequence how- 
ever indirect, or however unjustified bylaw 
Jof action taken to collect revenue. I do not 
tliirik it can bo said tliat the plaintitY's claim 
in this suit was connected witli or arose out 
[of a collection of revenue merely because, 
Iwhen the revenue was not collected, the 
Irevonue authorities proceeded without juris, 
diction to resume the land. In my opinion 
the words "collection of rovonuo" moan 
collection by payment in the ordinary course 
|or recovery of arrears in the ways allowed 
iby B. 41. No doubt, if the revenue uuthori. 
ties had proceeded to enforce any process 
(process is defined in B. 41) for the recovery 
|Of arrears of rovonuo the jurisdiction of a 
civil Court would bo barred ; but there was 
no attachment and sale here, and what was 
done was not done in enforcement of any 
[process for tho recovery of revenue os dehned 
jin tho Act. To hold otherwise would mean 
ithat if tho revenue authorities did anything 
they pleased with total absence of jurisdic. 
tion under the Act in order to collect reve- 
nue tho jurisdiction of civil Courts would 
be barred. For these reasons I consider that 
tho orders of the lower Courts were correct 
and this api>eal is dismissed with costs, 
advocate s fee two gold moliurs. 


d.s./r.k. 


Appeal dismissed. 


*. ('39) 26 A I R 1939 Rang ICO ; 181 1 0 590 : 
1939 R L R 275, Ko Cbeik v. Secretary ol State. 
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Roberts C. J. and Mosely J. 

])aw Skin and another — .Appellants 

V. 

Arjandas and another — Respondents. 

Letters Patent Appeal No. 7 of 1910, 
Decided on 29th July 1940, from decree of 
High Court, in S. A. No. 192 of 1989, D/. 
29th February 1910. 

Adminhlralion sttU — Cnsharers—ParlUion 
Morlyo'jc by one heir of )i\s undivided share in 

entire joinl estate diinnj pciidenci/ of suit On 

partition other heirs tahe properly alloUe/l to their 
share free jrom encumbrance irrespective of 
doctrine of Us pendens. 

Where one of two or more cosharers mortgag.js 
his undivided share in some of or the entire pro- 
perties hold jointly, the niortgugoe takes the secu- 
rity subject to tho right of tho other cosharers to 
enforce a partition and thereby to convert what 
was an undivided share of tho whole into a defined 
portion hold in severalty. Consequently, where in 
tho course of an administration j^uit for partition 
one of tho heirs mortgages his undivided share in 
the whole of tho joint estate, tho other heirs take 
the properties allotted to their share by the i>arti- 
tjon decree in the absence of fraud, free from the 
mortgage irrespective of the doctrine of lis pendens 
and the mortgagee can proceed only against tho 
properties allotted to the mortgagor in substitution 
for his undivided share : 27 Cal 77 ; 1 I A 100 (P C)- 
32 Cal 198 (P C) ; AIR 1928 P C 38 and AIR 1932 
P C 235, Rel. on. [p qq 0 2J 

P. K. Jiasu — for Appellants. 

K. C. Sanyal — for Respondents. 

Mosely J. — Tliis letters patent appeal 
must bo allowed. The facts are briefly that 
in the course of an administration suit one 
of the parties, a co-owner (Maung Aung 
Po) mortgaged his undivided share of the 
properties. The mortgage deed spocities the 
various properties which comprised the 
estate. At that time Aung Po presumably 
thought that he was entitled to a one-eightli 
share and mortgaged that. lie was subse- 
quontly awarded a one. third share and again 
mortgaged tho balance of that to the res- 
pondents. After this a final decree was 
passed on a compromise between Aung Pe 
and the only other co-hoir, Ma Saw Kin, 
who was entitled to a share in tho proper.’ 
ties, for the third co-hoir, U Tun Aung Gyaw 

admittedly by then taken out more than 
his share of the estate. At this partition 
the house and site now in question wont to 
Ma Saw Kin with other properties while 
Aung Po again received other properties 
still. After this Ma Saw Kin transferred 
tho properties in suit, the house and site, to 
her children, who again transferred them 
to the present apiiellants. Daw Shin and 
Daw Tin. The respondents sued Aung Pe 
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and obtained a mortgage decree against him, 
and at the auction bought the property 
themselves. They then sued Daw Tin and 
Daw Shin in the suit now under appeal for 
possession of Aung Po’s one-third share in 
this house and site. The suit was dismissed 
in the trial Court and in appeal by the 
learned District Judge, it being held that 
the suit was not maintainable. In second 
appeal to this Court, however, it was said 
tliat Aung Pe had only mortgaged his one- 
third interest, and that that transaction did 
not affect Ma Saw Kin’s interests. The re- 
gistered mortgage by Aung Pe was construc- 
tive notice to Ma Saw Kin. The learned 
Judge held that what Ma Saw Kin received 
at partition was only a two-thirds share in 
this house and site, or that what she receiv- 
ed was subject to the mortgage of Aung Pe’s 
one. third share in it. It was said that the 
doctrine of lis pendens does not necessarily 
apply to administration suits, which are not 
suits for the recovery of specific immovable 
property, and that for the above-mentioned 
reasons it should not be applied hero. 

Authorities were not cited to the learned 
Judge in second appeal, which convincingly 
show that irrespective of the doctrine of lis 
pendens this suit was not maintainable. One 
of these authorities was cited in the trial 
Court, namely 27 Cal 77,^ which itself fol- 
lowed one of the leading authorities cited 
to us, 1 1 A lOG.* It was laid down there that 
a mortgage of an undivided share in land 
may be enforced against lands which under 
a revenue partition have been allotted in 
lieu of such share, whether such lands be in 
the possession of the mortgagor or of one 
who has purchased his right, title and inte- 
rest. But lands allotted in severalty by the 
revenue partition to the cosharers of the 
mortgagor are not subject to the mortgage. 
Another decision of their Lordships of the 
Privy Council is 82 I A at p. IG where it 
was said that when the estate of a deceased 
person is under administration of the Court, 
a purchaser from an heir buys subject to 
any disposition which has been or may be 
made of the deceased's estate in due course 
of administration. In that case the trans- 
action in question was one dealing with one 

1 . (1900) 27 Cal 77 : 4 0 W N 254, Jogondra Cbun- 
det Obose v. Fulkutnari Dassi. 

2 . (’78-74) 1 I A 106 : 21 W B 283 : 3 8ar 883 : 2 
Sutber 942 (P C), Byjnatb Lall v. Bamoodoen 
Ohowdry. 

3. (’05) 82 Oal 198 : 82 I A 1 : 7 0 L 7 895 : 9 
OWN 225 : 8 Bar 718 (PO), Chattarput Slogb t. 
Mabaraj Bahadoor. 


specific property only. In 55 Oal 532‘ their 
Lordships dealt with a case similar to the 
present one. The head-note reads as followsi 

In a suit to ascertain and administer the trusts 
under a deed a decree was made declaring one of 
the parties entitled to a one-eixth share in the 
surplus income, and that the trustees should have 
their costs out ofthotrustproperty. The beneficiary 
thereupon mortgaged his share. Under a later 
order in the suit part of the property was sold to 
realize the trustees’ costs, ffeld that the mort- 
gagee’s rights were subject to the sale, and the 
mortgage was consequently not an encumbrance 
upon the title of the purchasers. 

Perhaps the authority most on all fours 
with the present case is another decision of 
their Lordships of the Privy Council, 13 
Lah 702.® The decision there was to the 
effect that where one of two or more co- 
sharers mortgages his undivided share in 
some of the properties held jointly, the 
mortgagee takes the security subject to the 
right of the other cosharers to enforce a 
partition and thereby to convert what was 
an undivided share of the whole into a 
defined portion held in severalty. If the 
mortgage, therefore, is followed by a parti- 
tion and the mortgaged properties are allot- 
ted to other cosharers, they take the allotted 
properties, in the absence of fraud, free 
from the mortgage, and the mortgagee 
can proceed only against the properties 
allotted to the mortgagor in substitution for 
his undivided share. That was a case of 
mortgage of an undivided share of some only 
of the properties held jointly. This case, 
like 1 1 A 106* and 65 Oal 632* was a mortgage 
of an undivided share in all the properties. 
But that distinction makes, I conceive, no 
difference. It is clear then that the respon- 
dents could not enforce their mortgage 
against this property, which had been trans- 
ferred by' partition by Aung Pe, and this 
appeal must be allowed. In the result, the 
suit will be dismissed with costs throughout, 
costs of this appeal five gold mohurs. 

Roberts C. J. — I agree and have nothing 
to add. 


G.N./B.K. Ap peal al lowe^_ 

4. (’28) 15 A I B 1928 P 0 88 : 108 I 0 842: 56 
Cal 682 : 65 I A 81 (P C), Puran Chand v. Mon- 

motbo Nath. ♦ yw . iq 

5. (*32) 19 A I R 1982 P 0 285 : 189 10 85 L?® 
Lab 702 : 69 I A 405 (PO). Mohamad Atol Kban 

V. Abdul RahmaD. 
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Dunkley and Blagden JT. 

Dr. Tha Mya — Appollanfc 

V. 

Ma Kill Pu and anothnr — Respondents. 

First Appeal No. 37 of 1940, Decided on 
4th July 1940, against decree of Dist. Court. 
Insein, D/. 10th February 1940. 

(a) Buddhist Law (Burviesf) — Maintenance — 
by wife for maintenance—Arrears of main- 

fenanco for period before suit cn>i>io/ be QrayiUd. 

In a suit by a Buddhist wi/e aqaiust husband 
for main t^oance, Court bus no jurisdiction to order 
IKiyment of arrears of mainteiianco for the period 
before the suit commenced : A I R 1939 Rung 223, 
lifl. OH* g2 Cl] 

(b) liurma Laws Act (13 of 1S98). S. 13 (3)— 

Phrase, ‘ according to justice, equittf and nood 
< onscicncc'^ — Meaning of. ' 

The phrase ‘‘according to justice, equity and 
COM conscience" generally speaking, means Knc- 
hsh Jaw if applicable to the society and circunw 
Unces of Burma ; 11 Bom 551 (1* C), Ih l. on. 

/ , (P82C2] 

(ci Ma\nt''nanee—I.aw iu Burma C7iiW can- 

5;of parents for 

In Burma a wlfo may sue her husband, but a 
hild as such may not suo his )mrcnt.s, for main- 
tenancij. Whoro tho circumslancra aro such that 
the- wife IS tnorally bound to support a child or 
' hJldron that fact may, and should, he taken into 
account in aswssing tho quantum of raaintonance 
to bo paid to tho wife, but sho and aho alono has a 
ruufto of action, [p gg q 

<d) .Maintenance ~ Cause Of action — .<?«!/ bt 
for mauilrnance-Fact that husband subse- 
•l^ienl In mch suit has lahen second wife cannot 
lOTtn j>art of wife's cause of flcliou. 

Where a husband, subsoquont to tho wife’s suit 
' r maintonanco. has taken a socond wife, this 
cannot, whatever its legal effect, form part of the 
Wlfo 8 cause of action in tho suit as a premature 
suit 18 incurablo by subsoiuent events; {19111 ‘> 
K B 1031 and A I B 1938 Rang 134. lief. ’ “ 

[ C ll 

fej Buddhist Law ( Burmese)— Maintenance — 

^maintenance 

.laiZd^' Ihiddhist law ex- 

In Buddhist law tho Bpouecs aro for no purpose 
ono person but of their aftor-acquirod property 

^ that f ‘'1 common. Tho wifo'e interest 
in that property is a vested interest in tho 
«tiso that Its oristonco is indefeasible, but as to 

may bo affected m various ways. It dorwnds 
for OTompIo on whether the after-acquirerpro’ 

dons of tho spouses jointly or by those of the 

the“h number of subsequent 

wives the husband may take. Tho material term 

(unlike that implied by 
Enghsh law) collateral to tho main contract o^ 
TO.nrriago. It Is to the effect that tho husband shall 
be the manager of the after-acquired property and 
shall apply it during the subsistence of tho^mar 
riago (as to income) fir^t in maintaining his wife 

tis children, and himself, and seiondiy 

^• 1 ^'! capital for which he or 

^ V ^ to each wife or her 

estate when her marriage terminates. Tho Bud- 
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dhist husband is therefore under a positive legal 
duty to maiiibiin his wife, but the nature of the 
implie<l term from which that duty arises makes 
it in one respect more onerous than the corres- 
ponding duty of an English husband. The latter 
when sued for maintenance has a good defence if 
ho pl(ads and proves that teforo action brought 
tho wife dosertod him without just cause, that Ijc- 
iiig a breach of the contract of marriage going to 
Its root. But no marital offence by tho wife can 
take away during tho sul sistenco of the marriage 
her proprietary rights which, though precarioms 
as regards amount, ve. tcd inrlofejislblv at the 
momentsho married. In other words. the" Buddhist 
husband is sued not qua husband but qua mana- 
ger, and no wrong done to him in tbeformercapa- 
city can benefit him in the latter. (B 61 C 1. 2) 
(/) Buddhist Laio ( liiirnii'u') — ^farriage— Dis- 
solution by deserlicm and a year's absence 

Absence of communication must be proved. 

It ia essential to dissolution bv dc-ortion and a 
year’s absence that during thut’year there should 
be absolutely no cominunic.atioij between the 
spou^ fp 84 c 2) 

(g) llushand a}ul Wife— Cruelty to w\fe—Onu.s 

of yroof — Definite words or acUions must be 
proved. 

prove cruelty, it should be fossiblo to 
point to somo definite words or actions as consti- 
tuting it. A charge of matrimonial cruelty is a 
serious matter, nonetheless serious when it isroade 
against a medical man, and it is for the partv 
who makes such a charge to prove it if it is denied. 
If he or she fails to prove it, a Court of law is 
bound to presume that it is unfounded. Mere 
failure to control a daughUsr of 17. ofUn no easy 
task, cannot either alone or in conjunction with 
anything else amount tocruelty toherstcp-mothcr. 

[P S*) C 

fh) Biuldhist Law ( Bmmesc)—Maintenance~ 
Husband lahtnj second wife — Amount of main- 
ienance to which first wife is cnlilled is one-sixth 
of hxtsband's xncomc—Cost of nminfatnina child, 
ren is first charge o»i husband’s uicome. 

In Buddhist iJnrmeso law. the general rule is 
that wife is entitled by way of maintenance to an 
amount which is one-third of tho income acquired 
by thcoxertious of her monogamous husband. But 
when the husband tabes a second wife the amount of 
maintenance to which the first wife is entitled i.s 
reduced to one-sixth of bis income and the cost of 
maintaining children is first charge on tho income 
rr - . . [P 85 C 2; P 86 C 1] 

17 E Mauug (I) — for Appellant. 

W. AT. BhaUacharyya — for Respondents. 

joia^den J. — This is an appeal by the 
defondant in a suit for maintenance com. 
menced in the District Court of Insein. 
ihere is also a cross-objection by each res- 
pendent- plaintiff. Respondent-plaintiff l on 
27th April 1939 presented to that Court a 
^tition for leave to sue in forma pauperis, 
tier then proiwsed plaint lodgotl with the 
petition prayed for Rs. ‘200 montlily from 
the date of the suit for maintenance of her. 
self and Rs. 50 for tho maintenance and 
* minor son. Pending a deci- 

sion on the petition, respondent i filed a pro 
posed amended plaint making the infant son 
u co-plaintiff suing by iiersolf as next friend 
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Leave vras given to sue in forma pauperis 
on 7th July 1039 (on which date, accordingly, 
the proposed plaint became an effective 
plaint and the suit must be held to have 
coininenced), and to amend the plaint on 
’rd October 1030. Judgment was given on 
lOth February lOiO and an order passed in 
favour of the adult plaintiff for Rs. 100 a 
month and of the infant plaintiff for Rs. 40 
a month as from Gth July 1930. The appel- 
lant contends (amongst other things) that 
both sums are excessive and the respondents 
that neither is adequate. The latter also 
take a minor point, viz., tliat the order 
should have been ante-dated to liTth April 
1930 . For the reasons already given this 
icontontion is erroneous there being no juris- 
diction to order payment of arrears of 
maintenance for the period before suit com- 
menced, 1039 R L R 527. ‘ 

The first point argued before us concerned 
the claim of the infant plaintiff which, it 
was contended by the appellant, is bad in 
law. This contention is, in my opinion, well 
founded. I cannot conceive any reasonable 
system of law which allows children, as 
such, to take civil proceedings to compel 
tlioir parents to maintain tliom. Tlio logical 
consequences of sucli a state of things are 
palpably absurd. If a child in infancy has 
a civil right to bn maintained in idleness by 
those resiHDnsible for its existence, at what 
age does it lose that right V No sucli ago 
lias been fixed either by the common law 
or by statute, and thoroforo if the right 
ever exists it is never lost. The whole 
structure of civilized society depends on 
(amongst other things) pcoide doing work, 
which is seldom in itself a pleasure. But in 
a free country the forces %vhich impel people 
(other than convicts) to do work are econo- 
mic and not legal. The existence of any such 
right would therefore mean that orphans, 
and only orphans, would have any incentive 
to do any work. Consequently, all that has 
to be done would have to bo done by tlio 
eldest living generation in each family — 
generally siieaking, by middle-aged people 
themselves made incompetent to do it not 
only by their ago but also by a youth of 
enervating sloth during wliich they in their 
time had battened in blissful indolence on 
their unfortunate parents. If such had over 
been the law, thecivilized world would have 
plunged into chaos long before it in fact did. 
Nor is authority lacking to disprove the 
existence of any sucl^nght. A ^uit by a 
1. (’89r26 AIR 1939 Rang 223: 132 I C 799; 1939 
R L R 627, Ma Saw Nwe v. U Auug Soc. 


child against its father for maintenance is 
not mentioned in s. 13 (l), Burma Laws Act. 
Therefore the question (unlike that of a 
wife's maintenance, which is a part of the 
law of marriage) does not fall to be deter, 
mined by Buddhist law but, by sub-s. (3) of 
that section and must be decided "according 
to justice, equity and good conscience”. This, 
generally speaking, means English law if 
applicable to the society and circumstances 
of this country : 11 Bom 551^ at p. 561. 

Now, the English law on the point is 
perfectly clear. Parents or persons ui loco 
parentis who let their infant children starve 
or who run away leaving them chargeable 
on the parish are liable to criminal pro- 
secution. The Parish (now the Public 
Assistance Committee) which relieves the 
necessities of ixior persons may in certain 
cases recover its expenses from their more 
affluent relatives (including parents) under 
what used to be called the Poor Law. But 
a direct action by a child as such for 
maintenance against its parent is not only 
unheard of but contrary to the dicta on the 
subject of Lawrence J. in I least 76^ at p. 84 
and of Cockburn C. J.. iu (1342-43)3 Q B559* 


tlio latter, it is true, formed part of a dis- 
sonting jiidgmont but the point of difference 
lictwcen the learned Chief Justice and his 
brethren does not affect the present ques- 
tion. Neither of these dicta has over been 
;1oubted, and they were recognized as good 
law by Saltor J..in (1918) 2 K B 90.*^ Moreover, 
these throe cases aro cited in the Ilailsbam 
edition of Halsburys " Laws of England 
Vol. 17. Title ‘Infants— Children’ para. 1393, 

in support of tlio proposition that 
jxropt under tho operation of tbo Roor Law 
Ihcro is no actual legal obligation on ft ffttber or 
mother to maintain a child, unless the n^lw 
do so would bring the case within thocriminallftw. 

The title Tufants and Children’ has tho 
high authority of Sir Jioyd Moriman, now 
President of tho Probate. Divorce and 
Admiralty Division of tbo High Court in 
England . Against the appellant’s case, wliicn 
both in principlo and in autliority 
opinion overwhelming, rolianco on o )» 
of tho infant respondent is placed on a P^' 
sage in U E Maung’s work and a note J 
May Gang’s leading cases, Edn. 2, p. • 
to the former, tho argument of 
relies on tho published opinion o 
2. (’37) 11 Bom SSl fP C). Wagbola 
Shokh ]^Iastudin. 

4 Kftst 76. Cooper v. Martin. , 

». (1842.48) 3 Q B 659. J’ i, T 

5. (1918)2 K B90:87 L J i ggO. Ool^* 

S2 J P 170 ; IG L Q R 876:26 (fex C C SbU. 

ingham Parish Council v. Smith. 
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sary is always piquant, but it U E Maung 
did mean to express an opinion inconsistent 
with his present case he is not irrevocably 
committed to it and would be the first to 
admit that the opinion ho expressed may be 
erroneous. I do not think that Mr. Biiatta- 
charya’s ingenious attempt to “hoist him 
with his own petai'd” should succeed. As to 
the latter, the passage cited runs thus: 

Under Buddhist law, it is part of tho I.aw of mar- 
riago that a man must maintain and support his 
wife and children. IIcuco, a civil action to enforce 
this duty will lie. 

No authority is cited for it, and it is not 
said who is the proper plaintiff. It is 
unthinkable that both tho cliild and its 

I 

mother should be entitled to bring tho 
suggested suit. It must bo one or tho other. 
A passage a few lines lower down reads : 

r.von for future imintcnaDcc it is doubtful whe- 
ther a decree cun bo given against a man where tho 
wife has suflicicnt means of her own, though it 
may lo iirgue<l that she has every right to expect 
support from him, since his obligation to maintain 
her U uu essential incident of iiiurriago. But, as 
regards children, a suit for maintenance by tho 
mother oven if she herself l>o w&illhy is reasonable, 
except when} tho couple have bi^on divorced and 
the futhorcs given them up to her. 

Given tluit in the contemplated circum- 
stances tho mother can sue, it follows tliat 
tho child cannot, and this passage is there- 
fore against the infant ros)>undent. In any 
'event, as 1 have said. I’uddhist law is in- 
japplicablo. Therefore, in my opinion, the 
itruo view of the law of tltis coimtry is that 
'it wife may sue her liushand, but u child as 
^such may not sue his parents, for mainten- 
ance. Where, as here, tho circumstances are 
such that the wife is morally i)ound to sup- 
I>ort a child or children that fact may, and 
should, be taken into account in assessing 
tho quantum of maintenance to bo i):iid to 
the w'ifo, but she and she alone has a cause 
of action. Tho appeal against tho judgment 
in favour of the infant plaintiff must there- 
fore be allowed and his suit dismissed. As 
to the appeal against the judgment in favour 
of tho adult plaintiff, her plaint, as I have 
said became effective on 0th July 193f). It 
set out that the parties were Burmese Bud- 
dhists and intermarried on 21st July 1937 
when tho adult plaintiff was a spinster and 
the defendant a widower with four children 
and that there was issue of tho marriage 
one son (the infant plaintiff) born on 27th 
April 1933 and since 2Gth June 1938 in the 
solo custody of the adult plaintiff. All these 
facts tho defendant by his written statement 
admitted. 

The plaint then, with a fine disregard for 


tho rules of pleading, sot out, at consider- 
able length, the main evidence which the 
adult plaintiff proi>osed to adduce, before 
alleging (which it did with a ronnrkable 
lack of proper particulars) the material facts 
which tho plaintiff hoped thereby to prove, 
namely, separation of tho spouses, justificji- 
tion for it, and neglect to maintain. The 
matrimonial offences of tho defendant re- 
lied on as justifying the adult jilaintiff’s 
living apart wore cruelty and tho taking by 
tho defondant of a second wife without the 
adult plaiutiff's consent. Tho plaint averred 
tho means of the defondant to be in the 
adult plaintiff's estimate Iis. 1000 a month, 
made a wholly unnecessary sulujii^sion as 
to what the adult plaintiff’s legal rights 
wore, and concluded with formal averments 
and a prayer whicli I liave already mention- 
ed. The main body of tho pleading consisted 
of a precis of corresiwndenco between the 
defendant and tho plaintiff’s father, the 
former demanding of the latter money by 
threatening in default of payment to return 
tho adult plaintiff to liiui, and the latter 
stoutly refusing either to p.art witli his 
mouoy or to receive back his daughter. Tho 
defendant’s lack of affection for the adult 
plaintiff, avowed in this corresjwndence, 
might have been some evidence corrobora- 
tive of the adult plaintiff if and wlien she 
ultimately (as she did) gave evidence of 
cruelty. In no other way wore these letters 
in the least material to the adult plaintiff's 
case and why they were all pleaded passes 
my compreliousion. Tho defondant by his 
amended written statement filed on I2th 
October 10.39 was almost equally discursive. 
He rightly demurred to the claim of the 
infant plaintiff and ho admitted the allega- 
tions as to the religion and marriage of the 
parties, tlieir previous status, the birth of 
their child, tlieir de facto sop.\iation. and 
child's subsequent custody. 

He admitted, subject to reference, tlie 
correspondence pleaded and averred that his 
letters therein contained wore written with 
the plaintiff’s prior approval. He denied tho 
allegations of cruelty, and pleaded his in- 
tended evidence about this at considerablo 
length. He also pleaded a divorce by consent 
on 20th June 1938 : alternatively, desertion 
without just cause by the adult plaintiff on 
that date, and aconsequent di vorcedio should 
have said dissolution of marriage) on 20th 
.Tune 1939: and in tho further alternative he 
alleged that these parties were at all mate, 
rial times living apart by mutual consent. 
He admits having taken a wife subsequently 
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to 2(ith Juuo 1038, though it appeared 
before us that this event only took place 
after suit commenced. This may therefore 
bo, and I think it is, a material factor in the 
defendant’s favour on the question of amount. 
But as it took place after suit commenced 
it could not, ^vhatover its legal effect, form 
part of the adult plaintiff’s cause of action 
in this suit, since a premature suit is incur, 
able by subsequent events: see (lOll) 2KB 
lOOi'’’ and 103S B L R 6." The defendant fur. 
ther pleads that he offered the adult plaintiff 
Bs. 20 a month as maintenance for the in- 
fant, that it was refused, and that it was 
adequate. He denies the allegations as to 
his income and (after following his wife’s 
bad example by inserting a short treatise on 
the law applicable to the case) concludes 
with a general traverse. On these pleadings 
nine issues were framed and after a trial 
lasting some seven days judgment was deli- 
vered on 10th February 1010. As I have 
already dealt with the question on which 
I differ from the learned District Judge 
(that of liability to the infant plaintiff) and 
as I agree with him (in the result) on the 
main question (tliat of liability to tbo adult 
plaintiff) I do not think I need deal in detail 
with tliose issues or that judgment. As it 
seems to mo, there is, on those facts which 
are not in dispute, a complete answer to the 
defendant's case on the main (luestion. 

This arises from the difference between 
the nature of a wife’s right to maintenance 
under the Hnglish and under the Buddhist 
law. Both, I apprehend arise from a term 
implied by law in marriage. The English 
law implies a terra that the husband shall 
choose tlie social standard to which the 
household shall aspire and shall during the 
subsistence of that marriage maintain his 
wife, regard being bad to her own means of 
reaching it, at the standard he has selected, 
out of his own pocket. This implied term 
goes to the very root of marriage, considered 
as a contract. The effect of tbo Buddhist 
law is probably in nine cases out of ten 
much the same, but the principle on which 
it proceeds is radically different. In Bud- 
dhist law, the spouses are for no purpose 
one person but of their after-acquired pro- 
perty they are tenants in common. The 
wife’s interest in that property is a vested 
interest in the sense that its existence is 
indefeasible, but as to its quantum it is 

67(iill)Tk'B Io8l78rrj J K B 49; 105LT 430: 

75 J P 621 : 27 T L R 479. Clayton v. Lo Roy. 

7, (’88) 25 A I R 1938 Rang 134: 177 I C 63: 1938 

R L R 6, Smith v. Mrs. Heptonstall. 


highly contingent, since this may be affected 
in various ways. It depends, for example, 
on whether the after acquired property is 
acquired by pure good luck or by the exer- 
tions of the spouses jointly or by those of 
the husband alone and also on the number 
of subsequent wives the hnsband may take. 
The material term to be implied is in reality 
(unlike that implied by English law) col- 
lateral to the main contract of marriage. It 
is to the effect that the husband shall be 
the manager of the after-acqnired property 
and shall apply it during the subsistence of 
the marriage (as to income) first in main- 
taining his wife or wives, his children, and 
himself, and secondly in adding to the com- 
mon capital, for which he or his estate will 
be accountable to each wife or her estate 
when her marriage terminates. The Bud- 
dhist husband is therefore under a positive 
legal duty to maintain his wife, 1939 R L R 
.527,’ but the nature of the implied term 
from which that duty arises makes it in one 
respect more onerous than the correspond- 
ing duty of an English husband. 

The latter when sued for maintenance 
has a good defence if be pleads and proves 
tlmt before action brought the wife deserted 
him without just cause, that being a breach 
of the contract of marriage going to its root. 
But no marital offence by the wife can take 
away during the subsistence of the marriage 
her proprietary rights which, though pre- 
carious as regards amount, vested indefea- 
sibly at the moment slie married. In other 
words, tbo Buddhist husband is sued not 
qua husband bub qua manager, and no 
wrong done to him in the former capacity 
can benefit him in tho latter. From this it 
follows that the only valid pleas here pleaded 
by the appellant are those directed to show- 
ing that before suit brought his marriage to 
the adult respondent had been determined 
either (a) by mutual consent or (b) by deser- 
tion and a year's absence. As to the former, 
his own evidence as to what took place on 
26bh June 1938 both as pleaded in para. 6 of 
his written statement and as depo^ o® 
naco 100 reversed is inconsistent with any 
such consent. As to the latter, it is 
tial to dissolution by desertion and a y^r a 
absence that during that y?" 
be absolutely no communication 
the spouses. Here it is common 
that there was such communicatio 
fore, the marri^e was gabsist- 

was commenced, and mdeed .. . j 1 ^, pay 
ing. The appellant and the 

maintenance to the adult respondent, an 
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only remaining question is one of amount. 
But before dealing with that, one thing 
must be said, in fairness to the appellant. 
The adult respondent's case as regards 
cruelty consisted of three p;irts. Firstly, 
there was the pleaded correspondence of 
December 1937. It is obvious that she was 
contempomneously aware of this coiTespon- 
dence. One would have thought, this being 
so that she would have written entreating 
her father to relent from the attitude that 
slie would "get into trouble” if she came 
home, and to receive her back ; that is, at 
least, if in December 1937 her husband’s 
treatment of her amounted to cruelty. The 
probable explanation of the fact that she 
did not do so is that the defendant's version 
of the facts about this correspondence is true, 
and if it be true the adult plaintitT's evidence 
us a whole comes under grave suspicion. I 
do not understand why the learned Judge 
said “I do not think that any serious notice 
can bo taken of the defendant’s explanation.” 
Secondly, the adult plaintiff gave a lot of 
i-athor nebulous evidence which induced the 
learned Judge to find that the defendant 

adoptoJ KUcli aa ofTonBivo aud bitter attitudo 
towards this plaictiS that made it impossible for 
the plaintiQ lo coiitiuae to live with bim and at 
the same time to enjoj peace of miud. 

'I'hat there can bo such a tiling as mental 
cruelty no one will deny, but it should be 
liossiblo to iioint to some definite words or 
actions as constituting it, and if tliere were 
sucli conduct by the defendunt irs to have 
;tlie effect found by tho learned Judge it 
must surely have been conduct callable of 
being described a little more precisely than 
as “an offensive and bitter attitude.” How, 
i ask, could any man meet a charge so 
vaguely expressed? It does seem that tho 
learned Judge has (without any clear evi- 
dence that the appellant took the side of 
big daughter, his mother, or his sister, or 
instigated them or any of them to be un- 
pleasant to his wife) saddled the defendant 
with responsibility for the quarrels' which 
undoubt^ly did take place between these 
ladies and tho adult respondent. Conse- 
<iuently, he has, I think, regarded those 
({uarrels as being an ingredient in the dofen. 
dant's alleged cruelty. This is, of course. 
<luito wrong. I have little doubt that the 
real source of tho trouble in this case was 
too many women in one house, especially 
as the adult plaintiff was quite young 
enough to be the defendant’s eldest daugh- 
ter's sister. But whatever the rights and 
wrongs of the resulting and almost inevitable 


squabbles, mere failure to control a daughter 
of 17 — often no easy task — cannot either 
alone or in coniunction with anything else 
amount to cruelty to her step-mother. 
Thirdly, tho adult respondent deposed to 
three acts of physical nolence about whiclr 
her evidence was almost wholly uncorrobo- 
rated and which slie never pleaded or, it 
seems, mentioned to a living soul before she 
entered the witness-box. The learned Judge 
did not accept lier evidence as satisfactory 
proof of tlieso assaults, and, for my part, I 
go a step further and say fiatly that I do 
not believe it. But tlio learned Judge said 
this : 

It does not neces^a^ily foIlo^v tliiit tho plaioliQ's 
alle||atious arc not true though they may he said 
DOt to have been proved. 


In ray opinion this was a most unjudicial' 
and improper observation. charge of! 
matrimonial cruelty is a serious tnatter none' 
tho less serious when it is made against aj 
medical man and it is for the party whq 
makes such a charge to provo it if it is 
denied. If he or slie fails to prove it, a 
Court of law is bound to presume that it 
is unfounded, and I cannot too strongly 
deprecate an observation from tho Bench 
which casts an unpleasant innuendo at a 
party merely for failure to discharge a 
burden which does not rest on him. In my 
considered opinion, the issue of cruelty in 
this suit should have been answered in 
favour of tho ap|>ellunt, and I tlniik it un- 
fortunate tliat for the reasons already given 
it is not strictly necessary for us to decide 
this ([uestion. With regard to amount a 
wife in Bngland is as a general rule allowed 
by way of rnai ntenance the amou nt necessary 
to bring her own income up to one-tliird 
of the parties combined incomes. By a pure, 
but curious, coincidence one-third is the 
quantum of her interest in Burmese Buddhist 
law in property aaiuired by the exertions of 
a monogamous husband. In the present case, 
there is no property not so acquired, the 
only income out of which the adult respon. 
dent can bo paid being the professional 
earnings of the appellant. The only evidence 
as to their amount is that of the appellant 
himself who says that ho earns Ns. 710 a 
month in salary etc., plus n negligible sum 
in private practice. If it were shown that a 
particular couple either did in fact live well 
below their income, or should reasonably 
have done so, one would be inclined to give 
the wife less than one.tbird of such inconje, 
leaving a balance to accumulate as capital 
and to be accounted for at the determination 
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of tho mairitige. But in the circumstances of 
this case, if there were no other wife, I think 
it would he reasonable to give the respon. 
dent a\)Out ono-third. By her cross-objection 
the adult respondent limits the amount she 
claims to Rs. 150. Apart from the appellant's 
having now taken another wife the claim to 
Ivs. 150 would have been very moderate in- 
deed since one-third of Rs. 710 is Bs. 216-10-8, 
and in llnglish law the now wife would, 
1 think, liavo been regarded as a mere 
encumbrancer subsequent to the adult res- 
pondent. But as, in 13urmese Buddhist law, 
tho appellant was within his rights in taking 
,her to wife jn'ovided lie maintains the adult 
respondent, her marriage to tho appellant 
reduces the expectant share of tho adult res- 
pondent from one-third to one-sixth and 
U E Mating contends that wo should not 
give tho wife any more tlian ono-sixth of 
tho income or she will in ofl'cet have over- 
drawn her capital account when her marriage 
is dissolved. 

This arguniont liowevor ignores tho costs 
of maintaining tho infant rospondont. The 
costs of maintaining cliildren must, 1 think, 
he a first cliargo on income in this sense that 
if a married couple do not acijuiro any accre- 
tions of capital hut succeed iu saving out of 
income, so tliat there is something to divide 
wlion their marriage is dissolved, tliat divi- 
sible surjilus is tho residue left not after 
starving but after feeding the issue of tho 
marriage. Its. 20 is. I think, rather too little 
to allow as the cost of maintaining the child 
and Rs. 40 too much. I would projxise to 
split the difference and call it Rs. 80, and 
deduct this sum from tho appellant's income 
whicli leaves Rs. 710. Ono-sixth of this is 
Bs. 118-5-4. I would tlien propose (as tho 
adult plaintiff has tlie child to provide for) 
to add to this Ggure Bs. 80 which 1 Grst 
deducted which gives Bs. 148.5-4. As the 
child grows older ho will cost more than he 
DOW does and, therefore, I should fool justi- 
God in giving the adult respondent the round 
sum claimed by hor cross-objection, viz., 
Bs. 150, though it is a little more than that 
to which 1 think she is matiiomatically en- 
titled as matters now stand. Kespondenb l 
has succeeded on her cross-objection while 
tlio appellant has succeeded as against tho 
infant respondent. Strictly speaking he has 
failed on tha main point, but that which 
I suppose was an iuiixsrtant object in bis 
appeal — namely to rid himself of the stigma 
of cruelty— -be has obtained. That charge in 
my view should never have been made. 

The appeal against respondent 2 is there- 


fore allowed and the suit of respondent 2 is 
dismissed. The appeal as against respondent 1 
fails, and is dismissed. The cross-objection 
of respondent 2 is dismissed. The cross-ob- 
jectioD of respondent 1 is allowed, and the 
appellant is ordered to pay maintenance to 
her at the rate of Bs. 150 per month from 
Gth July 1039, and the decree of the District 
Court will be varied accordingly. As regards 
costs, the decree of the District Court in 
regard to the costs of the suit, including the 
order that the defeodant-appellant shall pay 
the court, fees which would have been paid 
if rcspondcot 1 had not been permitted to 
sue in forma pauperis will stand. The par- 
ties will respectively bear their own costs 
of this ap;)eal and the cross-objections, but 
respondent i is ordered to pay the court-fees 
on the cross-objections, both in regard to her 
own cross-objection and also to the cross- 
objection on behalf of the infant respondent, 
which would have been paid if the cross- 
objections had not been permitted to bo filed 
in forma pauperis. 

Dunkley J. — A claim by a wife for 
maintenance is clearly a question regarding 
marriage, and therefore when the parties 
are Buddhists the Buddhist law must form 
the rule of decision by reason of the pro- 
visions of S. 13 (l), Burma Laws Act, and 
it is for this reason that the suit of respon- 
dent 1 against tho appellant for hor main- 
tenanco is sustainable, as I have hold in 
1989 BLR 527.* But a claim by a child 


gainst its father for maintenance is not a 
uestioD regarding eitbersuccession, inherit- 
nco, marriage, caste or any religious usage 
r institution, and therefore sub-s. (i) of S. 13, 
lurma Laws Act, has no application to such 
suit; but in accordance with sub-s. (3), if 
hero is np statutory law dealing with the 
latter, the decision must bo according to 
istice, equity and good conscionce. The only 
aitutory provision dealing with the matter 
; s. 488 , Criminal P. 0., which provides for 
n order by a Magistrate after a summary 
oquiry and does not give a right of suit. 
,s my learned brother has pointed out, the 
hrase “justice, equity and good consciouoo 
leans tho English Common law. so far m 
i can be applicable in this country an 
nder the English Common law a child cao- 
ot bring an action against its .. 

a maintenance, and on this ground t e 
[ respondent 2 was bound to fail- ^ 
rjth my learned brother that the chag 

t cruelty by respondent l and 

ellant ought never to have been 
am in entire agreement with his observa 
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tioDS in regard thereto. I also agree that the 
rate oi mainteDance allowance to bo granted 
to respondent 1 should be enhanced toRs. 150 

1) er mensem. I agree with his order as to 
the costs oi the suit and this appeal. 

D.S./n.K. Order accord in fjly. 
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DUNKLEY AND BLAGDEN JJ. 

Ma Kyin Sein and others — Appellants 

Y. 

Maung Kyin Illai}: — Kesi)ondent. 
iMrst Api^eal No. 18 of 1910, Decided on 
4th July 1940, against decree of Dist. Court, 
PyapoD, D/- 29tb December 1030, 

(a) linddhist Laxc (Burmese) — Kcittima ndoy- 

4ion parent has same rioht ns natural 

2 >arcu( to ^ive adopttd child in adoplion to another 
—Where adoyled child is minor no con^nt of any 

2 ) er$ou on his Mialf is necessary to validate second 
adoption^Kf feels of second adoption arc as 
IhoSi' of first (ObiU?r). 

An udoptivo parent buN the wuio right as a 
nal\iral parent in regard to giving bis :idopte<l 
child in adoption to unotber. The adoptive parents 
aUp into thr^ shoes of tbo natural parents, and s«a 
nutunil parents can give away their child in ado^. 
tioii, adoptive par»juts alsn may give away their 
keitliina child in adoption to another person who 
takes the child with the intention that the child 
shall inherit to him, and if the child is a minor no 
oooEeut of any person on behalf of tbo cliild would 

necessary to the validity of such a second adop. 
tion. And, just as the adoption from the natural 
parents ba^ the oHoct of severing all the ties of the 
child with its natural family, so such a second 
adoption would have the eOoct of Iringiug to an 
end the relationship betweeu the child and his ori. 
ginal adoptive parents. (R 88 C i] 

(b) Buddhist Law (Burmesej^^Adoptmn^Monk 
cannot adopt, 

A Buddhist monk cannot adopt since he is vow. 
cd to a life of celibacy and poverty, and hascut him* 
self oO from all worldly ties. By reason of bis vows 
ho cannot have natural children and he can own 
no property. The notion that n person, bound by 
bUch vows, can adopt a child to take the place of 
natural children and inherit his non .existent estate 
is preposterous. Clearly a porroii who is precluded 
by his personal law from having natural children 
cannot adopt : A I It 1929 Rung 173, liel, on, 

[P 88 C 2] 

(c) Jiuddhxst Law (Burmese) — /fdopfion^^lc/op* 
tivi parenCs unilateral act cannot (enmnaie adoit- 
tion, 

1'he relationship between an adoptive parent and 
Ills adopted child cannot be terminated by the uni. 
lateral act (disclaimer) of the parent. An adoptive 
parent has no power to disinherit bis adopted 
child (except {xThaps by giving him away in adop. 
tion), any more than a natural parent has such 
I)owcr in respect of bis natural and Ltwful children: 
A I It 1920 L B 55, lUl on. [P 69 C 1] 

(d) Buddhist Law (Burmese) — iSiicecssion — 
Adoptive parents indicatinfj by acts desire to sever 
reUition v ith their UcitUtna child — Keitiima child 
acquu icing in j)arents wishes, as expressed by acts, 
ly living sejtaratcly and not attempting to dis* 


charge filial duties — Ecitthna child forfeits right 
of inheritanu. 

If the adoptive parents show by their acts th«'it 
they desire to sever the relationship with their 
keittima child, and if the conduct of the child 
shows that be acquiesces in their wishes, as ex. 
pressed by their acts, by living separately from 
them and not attempting to di&cbargc filial duties, 
and by not asserting his rights as keittima child, 
oveu when it is in bis ow*u hiterests to do so, the 
prcfumplion arises that ho intends to break o(l the 
tie with his adoptive parents, and under such cir. 
cumstanres ho forfeits bis right of inheritance : 
AIR 1917 P C I3b, liel. on ; A 1 R 19*28 P C 197, 
ExpL; Case law referred. (P 89 C 2] 

(c) Precedent — Parties to shU by consent not 
canvassing particular legal question — Decision in 
suit is not binding on inferior Court as (o answer 
to (hal question. 

Where by consciit parties to a suit do not can- 
vass a particular legal question tbo decUionin that 
suit cannot be an authority binding on au inferior 
Court as to what the answer to that question is. 

(P94C21 

r E Mating (J) — for Appellants. 

V Ajfc Maung — lor Respondent. 

Dunkley J. — The suit out of wliicli this 
appeal arises was a suit by the plaintiff -res- 
ixjndent for the administration of the estate 
of U Maung Maung, deceased, who died in 
the year 1933. The plaintiff. respondent sot 
up that he is the keittima adopted son of U 
^IauDg Maung and his first wife, Ma Kyin 
Si, who died in or about the year 1907. The 
respondent alleges that l )0 was adopted with 
a view to inlierit by U Maung Maung and 
Ma Kyin Si when be was a few months old, 
and that Ma Kyin Si died when he was a 
little over one yeiir old. U Maung Maung 
and Ma Kyin Si had a number of children 
born to them, but the only one who sur- 
vived infancy was Ma An, (P. W. 3), wlio is 
the respondent's strongest supporter in his 
present claim. In or about the year 1909, U 
Maung Maung married as his second wife 
ono Ma Khin, who died in 1038. The defen. 
dant. appellants are the surviving children 
of U Maung Maung and Ma Khin. Assuming 
that tbo respondent's claim to be still the 
keittima son of U Maung Maung is time, be 
might have claimed his share of his adop- 
tive father s estate on the latter's re. mar- 
riage, and again on XJ Maung Maung's 
death, and it is extremely significant that 
he waited until after Ma Khin's death be. 
fore putting forward his claim, and, although 
he had erroneously stated in para. 17 of bis 
plaint that his cause of action arose on Ma 
Khin's death, in the prayer he has asked 
for the administration of the estate of U 
hlaung Maung. This delay in making his 
claim is rendered even more important by 
the facts that on 22nd November 1920 (Ex. 5), 
Ma An was given Rs. 20,000 by U Maung 
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I^IauDg, as her share of the joint pro- 
perty of her' mother and U Maung Maung 
duo to her on U Maung Maung’s re. 
marriage and that on 23rd January 1935, 
(Ex. (0 she was given by Ma Khin a piece 
of land in full satisfaction of all claims which 
she might have in the estate of U Maung 
Maung then deceased.' On neither of these 
occasions when his (alleged) adoptive sister 
claimed and obtained a share of her father’s 
estate did the respondent make any claim. 

The appellants, in their defence, denied the 
adoption of theresjjondentand in the alterna- 
tive pleaded that the relationship between U 
Maung dialing and the respondent, if it ever 
existed, was brought to an end on 25th June 
1910. i. 0., when the respondent was only 
three or four years of age by U ^laung 
Maung giving away tlie respondent in keit- 
tima adoption to a monk named U Zawana, 
(!’. XY. 2). The finding of the learned District 
Judge that the respondent was in or about 
the year 190r> adopted in tho keittima form 
by XJ Maung Maung and Ma Ivyin Si has not 
been strenuously contested before us. It 
could not very well bo in view of tbo evi- 
dence of r An /.a d’. \v. i), U Zawana 
(r. \V. 2 ), and Ma An (r. \V. as to tlie 
actual adoption and tlio admission made by 
1’ Maung Maung in tbo presence of a Dum- 
her of iironiinont residents of PyaiK)n who 
have signed tho document as witnesses in 
tho deed of adoption (J:x. s), dated 22nd 
Fo))ruary n)2l in which lie acknowledged 
tliat tlio res])ondont was tho keittima son of 
himsolf and Sla Kyin Si. It is conceded by 
both sides that an adoptive parent iras tlio 
same riglit as a natural parent in regard to 
giving his adopted child in adoption to 
another and 1 tliink tliat this proposition is 
Iprobably correct, although I have not boon 
luble to find any authority for it. Tho adop- 
tive parents stop into tbo shoes of tho natural 
parents, and it seems probable that as natural 
Iparents can give away tlieir child in adop- 
tion, adoptive parents also may give away 
their keittima child in adoption to another 
person wlio takes the child with tho inten- 
tion that tho child shall inherit to him and 
if tho child is a minor no consent of any 
person on behalf of thochild would bo neces- 
sary to the validity of such a second adop- 
tion. And, just as the adoption from tho 
natural parents has the ofTcct of sever- 
ing all the ties of tho child with its natural 
family so such a second adoption would 
have the effect of bringing to an end tlie 
relationship between the child and his ori- 
ginal adoptive parents. But it is unneces- 


sary for us to come to a decision on this- 
question for the purported second adoption 
of the respondent was invalid on another 
ground. 

Now it is clear from the evidence that- 
soon after his second marriage U Maung 
Maung desired to sever his relationship with 
tho respondent and purported to do so by 
giving away the respondent in keittima 
adoption to the monk U Zawana on 25th 
June 1910. This purported adoption wasevi- 
denced by the document Ex. 8 executed more 
than ten years later on 22nd February 1921. 
U Zawana who is now 83 years of age and 
whoso mental powers are obviously failing 
tried to pretend in his evidence that he did 
not intend to take the respondent in adop- 
tion, but he is naturally highly interested- 
to deny that there was a monetary consi- 
deration for his execution of this document 
and 1 agree with the learned District Judge- 
that the evidence of U Tha Kin, (D. w. i), 
an advocate of this Court who signed the 
document as a witness is to be preferred us. 
tothecircumstancesuuder which U Zawana 
and U Maung Maung executed it. It w-as 
confirmation in writing of an adoption \Yhich 
had taken place more than ten years pre- 
viously and it shows that U Maung Maung 
severed his connexion with tho respondent' 
when the latter was about four years old 
and remained of the same mind until bis 
death. If a second adoption is possible that- 
would end tho case in favour of tho appel- 
lants provided that tlio adoption of tho res- 
ix)ndeut by U Zawana wore a valid adoption : 
but, in my opinion, it was invalid for the, 
reason that a Buddhist monk cannot validly 
adopt. It is jierliaps not surprising that there 
is no reported decision on this point as it 
must bo a very rare occurrence for a pongyi 
to desire to adopt a child, but in an un- 
reportod case, J/fl On Kyi v. Ma ThauixQ 
Max/ a Bench of this Court held tliat a 
|)ongyi, being bound by tlie Vinaya, cannot, 
adopt. With the greatest respect, this must 
bo so. A Buddhist monk is vowed to a life 
of celibacy and |X)vorty, and has cut himselff 
olf from all wordly ties. By reason of his 
vows ho cannot have natural children ana 
he can own no proi>orty. Tho notion that a 
person, bound by such vows, can adopt a 
child to take the place of natural cliildreD( 
and inherit his non-existent estate is pre-l 
tiosterous. Clearly a person who is 
by his personal law from having n*' 

children cannot adoph 

1. -Itcpo^d xn (-29) 16 AIR 1929 Rang 1^ • 

I C 663. 
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However, U E Maung for the appellant 
concedes that the relationship between an 
adoptive parent and his adopted child can* 
not be terminated by the unilateral act of 
the parent. An adoptive parent has no power 
to disinherit his adopted child (except per- 
haps by giving him away in adoption), any 
more than a natural parent has such power 
in respect of his natural and lawful children: 
12 Bar L T 207.® But XJ E Maung contends 
that the relationship can be severed by the 
act or acts of the adoptive parent in which 
the adopted child, having reached the age of 
discretion, has by his conduct actiuiesced. 
That a keittima child may forfeit his right of 
inheritance by his conduct is unquestioned. 
According to the Dhammathats he forfeited 
his right of inheritance by living separately 
from his adoptive parents (Manukye, Book 
X, S8.25 and 20), but the strictness of this 
rule has been modified by judicial decision : 
see (1M72.92) L B B 8;® (1872.92) L B B 191;* 
(1892.90) 2 U B B 22;^ (l892.%) 2 U B B 170;“ 
(1897-01) 2 U B B 185.^ This question was 
considered by their Lordship-s of the Privy 
Council in 1917 in the cjiso in 41 I A 251.“ In 
tlio course of their judgment their Lordshijis 
observed at p. 255 : 

A koUtium child may, accordiug to the aulhori- 
tiw, lorloit his right ol iaberitaucc by separating 
from bis adoptive parents. These authorities, 
however dmw a distinction between thccascs where 
there are other children with whom the keittima 
books to compete und share and cases where be has 
no such competitor, and in the latter instance 
allow him to inherit in whole or in part notwith- 
standing his t>ep;irutiou. This points to the true 
principle upon which the rule of forfeiture rests. It 
is a matter of intention. If the keittima child goco 
to live separately from his adoptive parents, it may 
bo that he has shaken oQ the tic, that he has pro- 
vided for bimMsIf, has discontinued the further 
performance of duty towards his adoptive parents, 
and has given up with his duty his claims upon 
their estate; uud it is more easy to presume this 
when the parents have other children who can per- 
form the duties and receive the estate. The fact 
that the child goes to live apart is some evidence 
of an inUiDlion to break the bond. The distance 
may be so great as to render it impracticable for 
the child to continue to discharge his duties to his 
adoptive parents, and intbatcase it probably works 
A forfeiture. But if the distance be not great, if the 

2 . (*20) 7 AIB 1920 LB 55 : 55 1C 258 : 12 BurLT 
207. San Paw v. Ma Yin. 

3. (’72-92) 1872-92 L B R 9, Nga Min Gyaw v. 
Mo Pi. 

4 . (*72-92) 1872-92 L B R 191, ilauug Po Solu v. 
Maung In Dun. 

5. (■92-9C) 2 U B R 22. Maung Aing v. Ma Kin. 

6 . ('02-96) 2 U B R 176,MaGyaDv. Maung Kywio. 

7. ('97-01) 2 U B R 135, Maung ShowThwo v. >fa 
Baing. 

8. (’17) i AIR 1917 PC 13C : 42 I C 8G3 : 45 Cal 
1 : 44 I A 251 : 11 Bur L T 29, (P C). Maung 
Thwo v. Maung Tun Pe. 
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separation of residence be with the consent of the 
adoptive parents, and if the child is ready and will- 
iiig to discharge filial duties after this separation, 
the bond is not broken. 

Hence, it is clear tliab if the adoptive 
p;\retit3 show by their acts that they desire 
to sever the relationship with their keittima 
child, and if the conduct of the child shows 
that he acquiesces in tlieir wishes, as expres- 
sed by their acts, by living separately from 
them and not attempting to discharge filial 
duties, and by not asserting liis rights as 
keittima child, even when it is in his own 
interests to do so, tlie iiresuniption arises 
that be intends to break oH' the tie with 
his adoptive parents, and under such circum- 
stances he forfeits lus rights of inheritance. 

When the respondent was adopted, U 
Maung Maung and Ma Kyin Si were living 
at Eyagyi village, which is about two miles 
from Naukpyando village, where the {Kmgyi 
U Zawanu lives. Ma Kyin 8i’s motlier, 
Daw Soon, also lived at Naukjiyando. After 
his second marriage U Maung Maung moved 
to Pyapon. where he lived up to the time 
of his death. Naukpyando is about ono 
hour’s journey by boat from Pyapon. The 
respondent has stated in his evidence that 
after the death of Ma Kyin Si be lived 
with U Maung Mauug and his second wife 
Ma Kliin at Pyapon until ho was eight 
years old, and then be was seut to U 
Zawana’s monastery at Naukpyando, wliere 
he lived until he was 18 yeai*s old, first as a 
scholar and later as a novice; tliat after liu 
left the monastery ho lived with D.aw Soon 
at Naukpyando until she died in 192S ; 
that he was married at that time and ho 
and his wife were living with Ma Soon ; 
that he continue<i to live at Naukpyando 
until 1938, when he moved to Pyaj>on; that 
bis occupation since he left the uionas- 
tery has been and still is that of a carjienter. 
The respondent cannot have any real recol- 
lection of his early life with U Maung 
Maung, and on this jwint 1 prefer the evi- 
dence of Ma An, who is ll years older than 
the resiKjndent. She is strongly prejudiced 
in favour of the respondent; she has admit- 
ted that in her evidence. She has stated 
that after the death of Ma Kyin Si she and 
the ros|x)ndent were taken by Daw Soon to 
live with her. They lived with Daw Soon 
for about a year, and then U Maung Maung 
took them both to live with him and his 
second wife at Pyapon. A year later, that 
is, when the respondent w.is between 3 and 
4 years old, the rosiwndenb was sent to U 
Zawana's monastery at Ny.aukpyando. The 
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statement of i^Ia An on this point corres- 
ponds with the date mentioned in the docu- 
ment Ex. 8 as the date on which the 
original purported adoption of the respon- 
dent by U Zawana took place. 

Coiisequently it is clear that from about 
the time when the respondent was 3 or 4 
> oars old U Maung Maung considered that 
he had put an end to all ties between him- 
self and the respondent, and never subse- 
(juently looked upon the respondent as his 
son. He did not maintain the boy: he did 
not “shiubyu" him. Daw Soon fed him and 
performed the ‘'shinbyu" ceremony. U 
Zawana has stated that U Maung :^Iaung 
on his visits to the monastery used to give 
some sweetmeats to the respondent, but it 
is clear that U Maung Maung and his family 
respected U Zawana. and that U ^laung 
Maung's visits to the monastery were for 
the purpose of seeing U Zawana, and not to 
see the respondent, and it is very slight 
evidence of any i-elationship between them 
that a wealtlry Burmese gentleman should 
give cakes or pocket money to a school. boy 
on liis visits to tlic monastery. U Maung 
Maung’s troatuient of Ma An was in marked 
contrast. Slio continued to live with U 
l^laung Maung and Mu Khin until she was 
21 years old. when she married and sot up 
a separate establishment with her husband. 

The respondent did not attempt to per- 
form filial duties towards U Maung Maung. 
Ho has stated in evidence that he used to 
pay visits to U Maung Maung at Pyapon, 
bub he admits that lie never slept in U 
tiaung Maung’s house and tliat tlie number 
of such visits was only ten in twenty years. 
U An Za and X. Zawana liavo both stated 
that the respondent used to visit U Maung 
^>Iaung, but they are very old and their 
memories are not good, and as they live at 
Naukpyando I cannot understand how they 
could know personally wliether the respon- 
dent used to visit U Maung Maung or not. 
On the other hand, the appellants have 
called 5 k number of the leading citizens of 
Pyapon as witnesses, some of these wit- 
nesses having been close neighbours of U 
Maung Miiung. and they have stated that 
they had never heard of the existence of an 
adopted son of U ]^Iaung Maung and had 
never seen tlie respondent in U Maung 
Maung’s house. They are persons who would 
have been likely to have known if the res- 
pondent had visited U ilaung Maung at all 
frequently. Further Ma An who is the 
strongest witness for the respondent, has 
stated that whenever the respondent visited 


Pyapon be used to stay in her house, and as 
far as she is aware he never went to her 
father’s house. 

It has been urged upon us that these 
facts do not show any intention on the 
part of the respondent to sever the tie of 
adoption, because he bad been repudiate 
by U Maung Maung and was therefore pre- 
vented from discharging his filial duties, 
which ho was always ready and willing to 
discharge ; but there are other facts which 
in my opinion, show conclusively that the 
respondent, after he had come of age, ac- 
quiesced in U Maung Maung’s severance of 
the relationship between them, and did not 
consider himself to be the keittima son of 
U Maung Maung. U Maung Maung was a 
Sino-Burman. According to the custom of 
persons of this class, he was buried with 
Chinese ceremonies, and in these ceremonies 
the son of the deceased takes a very promi- 
nent part. Also all the near relatives of the 
deceased wear black clothes for a considera- 
ble time after his death. U Maung Maung 
died in 19:J3, when the respondent was 27 
yesirs of age. I am prepared to accept the 
evidence that the respondent attended the 


meral, although his presence was so in- 
>nspicuou8 that U An Za did not notice 
im. He attended on two days as a follower 
i U Zawana, and did not stay at the fune- 
d house. He was merely au ordinary guest 
} the funeral. Ho did not wear mourning 
othes, although the appellants and th«r 
lother Ma Khin and Ma Au did so. He 
)ok no part whatever in the funeral cere- 
lonies. Clearly therefore he did not consider 
imself to bo a son of U Maung Maung. In 
ovember 19 - 20 , Ma An was given Rs. 20,000 
y U Maung Maung as her share of the joint 
state of U Maung Maung and Ma Kym Si. 
he respondent admits that he knew about 
lis transaction. He was U years old at the 
me. and he had U Zawana and Ma S<»n 
) advise him. Yet he mode no 0^“ 
imself. In January 1935. after the death ot 
I Maung Maung. Ma An made a further 
laim against her father’s estate and was 
ivon a piece of land, valued at Rs. l^OO. by 
la Khin. The respondent admits that ho 
new alwut this transaction at “ 

,’as 29 years old at that time, ^ 

o cl«im for himself. Baw Brnn d'ed 
„d at the time of her death Bh» 
elding of paddy, land and a ho„“ 


,nue in her name on the respon- 

tho sole heir of Daw Soon. T 
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dent objected, alleginfi that be was a joint 
heir with Ma An. U Maung Maung was 
examined by a revenue oflicor, and stated 
that the respondent was not bis adopted son, 
• and consequently Ma An's application was 
successful. The respondent did not proceed 
further witli his objection, and did not pro- 
secute his claim before tho civil Courts. Ma 
All's statement in evidonco in regard to this 
matter is extremely illuminating. She said: 

At tbo time o( his filing the objection lie anfi I 
wore kuipomrily on b.id terms with each other. 
\Vc aro now on speaking terms with each other. 
Wo have been so far about seven years (i. e. since 
1932). .About seven years ago ho expressed bis 
regret to me for having filed the objection and saiil 
that be had madu a mistake. 

Yob she is now strenuously supiiorting tho 
resjwndents’s claim, hocauso sho has, as she 
admits, iiuarrolled with tlio appellants. A 
sister of U Maung Maung, named Daw (Jyi, 
died in I'.iJ?, and according to Chinese Cus- 
tomary Law (which at tliat time was held to 
ho applicable toSino-Durmaus) her nephews 
wore her lioirs. One nephew brought a suit 
in tho Township Court of Pyaixm for tlio 
administration of her estate, and ho joined 
her other nephews asdofondants in tho suit. 
If the rc6i>oudent wore tho Ueittiuia son of 
L) Maung Maung, he was also a uopliew of 
tho deceased and entitled to share equally 
with tho other nepliows in the estate. Yet 
he was not made a party to tlio suit, and 
although the respondent admits that ho 
J<no\v tiiat Dawdyi’s nephews had inherited 
her estate ho lias never claimed a share 
therein. 

All those facts raise tho irresistible infer- 
ODco that tho respondent acquiescod in and 
agreed to the act of U Maung ilaung in 
severing tho tie of adoption and repudiating 
tho respondent as his son, and for many 
years before U Maung Maung's death did 
not consider himself to be U Maung ilaung’s 
adopted son. Hence tho presumption arises 
that the respondent had intentionally 
severed tho relationship with his adoptive 
father, and liad thereby forfeited his right 
of inhoritunce. Tliis appeal must therefore 
be allowed, the judgment and dccreo of the 
District Court of Pyapon set aside, and tbo 
suit of tho plaintifT-restxuidoDt dismissed 
witli costs in both Courts, advocate’s fee to 
lie calculated ad valorem on tbo amount of 
tho claim, viz.. Us. 35,325. As the plaintiff, 
respondent was permitted to sue in forma 
pauperis, it is uow ordered that he shall pay 
tlio court-fees on his plaint which ho would 
have had to pay if he had nob been |)Orinit. 


ted to sue as a pftU[)er, and the District 
Court of Pyaiion is directed to send a copy 
of tho decree in this appeal to tho Collector 
of tho Pyapon J.)istrict. 

Blagden J. — This appeal raises in- 
teresting questions of mixed law and fact. 
The plaintiff claims to administer tho estate 
of U Maung Maung, deceased, as the keit- 
tima cliiid of U Maung Maung and his fir.st 
wife ila Kyin Si. His adoption was in con- 
troversy in the Court below. Tlio iilaintiff 
adduced evidence to show that ho was 
receive<l into U ilaung Maung’s liousoliold 
as an infant of about six inonllis; that a 
meal was given to pongyis tfj celebrate his 
adoption on tlio occasion of his first bath ; 
and that an inscription on tlio tomlxstono 
of Ma Kyin Si referred to liim as licr son. 
Our attention was not called to any evi- 
donee that the person who caused this 
inscri[)tion to bo made was dead, but I see 
that U Zawana (l*. W. 2) was able to testify 
to this and thereby make tlie inscription 
evidence under s. 3j (G), Evidonco Act. On 
the other hand a witness was adduced by 
tbo defendants who deposed to a conversa- 
tion with U Maung Maung in lOas in which 
he referred to tho then infant plaintiff ns 
being in his house, so to speak, “on ap- 
proval” and expressed doulits as to how 
long ho (the deceased! could tolerate his 
presence. This, if true, was quite inconsis- 
tent with koittiina adoption at tlie date 
of tho conversation. But the witness was 
dealing with an event more than thirty 
years old. Whatever the trutli about this 
conversation (it may for oxamiilo well bo 
that the words were uttered in jest but, as 
60 often happens with jests, wore not so 
understood) a subseiiuent event, namely 
tho execution of the document callc<i Ex.s, 
makes it clear beyond reasonable doubt that 
at some time in or about 1907 tho pl.aintitf 
was adopted as the keittiina child of U 
Alaung ilaung. U E Maung, who appeared 
for the appellants, did not very strongly 
contend to tho contrary, and therein ho 
showed his usual wise discretion. The area 
of the dispute before us has also been 
greatly narrowed as learned counsel on both 
sides agree that if at tlie date of the death 
of U Maung Maung tho plaintiff was still 
his keittima son, the plaintiff is in tho 
events that have happened entitled to three- 
eighths (or one half of tlueo quartera) of 
the payin property and l/lCth (or one half 
of one-eighth) of the lettetpwa property of 
U Maung Maung, tlio other halves being 
represented by tlie share of which RU Ant 
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(his surviving daughter by his first mar- 
riage) elected to take possession on the 
death in 1033 oi U Maung Maung in lieu of 
waiting for that of Ma Khin, his second wife. 

Clivon that the plaintiff was adopted by 
IJ Maung Maung, the question remains 
wliethcr the relationship of father and son 
by adoption survived till 1933. During the 
life of Ma Kyin Si. the deceased had his home 
at 1-lyagyi. Ma Kyin Si died shortly after 
the plaintiff’s adoption and the two children, 
Ma Ant and the plaintiff, were apparently 
left for about a year in the care of her 
mother Daw Soon at Naukpyandoe. Then 
the deceased married Ma Khin and at or 
about the same time went to live at Pyapon, 
distant according to ^la Ant (P. W. 3) about 
one hour's journey by boat from Nauk- 
pyandoo. But a year or more later the two 
children ceased to bo treated alike. When 
(according to the plaintiff) ho was about 
five, or (according to his own witness Ma 
Ant) when ho was three, ho was sent back 
to live with his adoptive maternal grand- 
inothor Daw Soon. From tlie day forward 
he saw very little of the deceased or the 
deceased of him. I'rotn then till he was 
about 22 ho continuously resided either in 
tlio house of Daw Soon or at a kyaung 
(also at Naukpyandoe) presided over by U 
Zawana (P. W. 2). where at first ho daily 
attended as a kyaungtha, eating and sleeping 
at Daw Soon's house and where ho later, 
until ho was about is, resided as a koyin, 
Daw Soon supplying his food. A shinbyu 
ceremony was performed for liiin not by U 
Maung ^laung but by Daw Soon, although 
at about the same time a similar ceremony 
was performed for a number of other youths 
by XJ Maung Maung. During tliese years 
almost his only inter-courso w'ith U Maung 
^laung took place when, not more often 
than monthly, (the pLaintiff himself says 
only about once a year) U Maung Maung 
visited the kyaung when he used apparently 
to give the boy pocket money and minor 
comestibles. Witli the greatest respect to 
my learnctl brother’s views. I should have 
thought that this hy itself was rather strong 
evidence of intention to continue adoptive 
paternity, though I agree it is quite in- 
sufficient to outweigh the other available 
evidence about this matter. 

On 22nd February 1921 there came into 
existence the most important document in 
this case, Ex. 8. It recites first the keittima 
adoption of the plaintiff by U Maung Maung 
and Ma Kyin. then an outright verbal gilt 
of the plaintiff hy way of keittima adoption 


to U Zawana 10 years before. It then con- 
firms the latter gift and concludes with 
what is in effect a covenant for quiet enjoy- 
ment in favour of U Zawana. Whatever 
the legal effect of this document, it certainly* 
does make it quite clear that the original 
adoption relied on by the plaintiff in fact 
took place. On the other hand, if the plain- 
tiff had been given in adoption to U 
Zawana (if in law that were possible) there 
is an end of the plaintiff's case since one 


cannot have more than one father at any 
one time. We have to consider whether, 
either in 1911, or at all events as from •22ncl 
February 1921, U Zawana in fact purported 
to adopt the plaintiff as his keittima child, 
and if 90 could he in law do so effectually? 
.\s against him the recital is strong though 
not irrebuttable evidence that he at all 
events purported to adopt the plaintiff and 
I think it some evidence against the plain- 
tiff though by reason only of s. 32 (o), 
Evidence Act, and in all the circumstances 
I do not myself think it very strong evi- 
donee as the plaintiff was no party to the 
instrument. U Zawana strenuously denied 
that he ever adopted the plaintiff. lie is 
not the first, or likely to be the last, per^n 
(even amongst those habitually dealing 
witli worldly affairs) who has signed a 
(locumoot with a false recital, and as the 
learned District Judge seems to have been 
clearly of opinion that there was never even 
a purported adoption by him I should not 
myself have been prepared to come to a 
different conclusion on the facts. 

As liowover ray learned brother takes a 
different view about this I may be— indeed 
probably am— wrong. Even if I am. Ma 
On Kyi v. Ma Thaurtfi May^ (unreported 
is an authority binding on us to show that 
anyiiow a pongyi is in law mcapable of 
making a valid adoption. It would certain y 
bo paradoxical, if a person legally incapable 
of procreating children or possessing pro- 
perty could do by a legal fiction what he 
could not do tlnough the usna chonnels 
„Dd acquire children to inhent, but to in- 
herit (presumably! nothing. /''O 
whether there was a valid ^ or 

Zawana being thus S it 

another in the negative it follows 
the plaintiff had been the %,ed 

down to the latter's death 'V 0 «ld hav 

minated that relationship . ^ .jj^oaso 

accurate, its legal 'ipgal oonse- 

of natural S>P‘i*“ 

quences cease (i) on tne v 
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child, (2) on divorce of the parents as between 
the child and that, if either, parent with 
whom OUal relations are not ocaintained, 
and (s) on the child’s becoming a‘‘dogson". 
That the legal consequences of adoptive 
parenthood also cease on tlie happening of 
iny of these three events is not in dispute. 
But none of them here happened. U KMaung 
contends that adoptive, unlike natural, 
parenthood can bo terminated by mutual 
consent, and that such consent can be 
evinced by conduct and need not be ex- 
pressed. Certainly there seems to be no- 
thing unreasonable in a purely artiGcial 
relationship being terminable by purely 
artificial means. 

On the facts, there can be no doubt at 
all that at latest on 22nd February 1921 
U Maung Maung intended, so far ns in him 
lay, irrevocably and completely to put an 
end to the artificial tie which once or then 
liound him to the plaintiff. lie gave expres- 
sion to that intention by an instrument 
which on the face of it recorded an adop- 
tion. This, as 1 have said, is not in my 
opinion shown to have in fact occurred and 
in law could not have done so; none the less 
ho gave emphatic expression to his desire, 
and the instrument though ineffective as 
an assignment may still, as U E Maung 
contends, bo effective as a disclaimer. U 11 
Maung, rightly in my opinion, conceded 
that a disclaimer alone is not enough : 
parents, adoptive or natural, cannot in law 
^et rid of their obligations to their children 
by a more unilateral act; children are not 
chattels which can bo abandoned at the 
owner's whim : see as to this 12 Bur L T 
i07.* U E Maung, therefore, further con- 
tends that the plaintiff's conduct, though it 
never approached that active impiety which 
would render him a dogson plainly indicates 
that ho assented to the termination of his 
relationship with U Maung Maung. 

It is unnecessary to consider what he did 
or did not do as a young child ; I do not 
think that can affect the question. But 
looking only at what took place from Feb- 
ruary 1921 onwards, I think bis conduct 
taken as a whole was quite inconsistent 
with his still regarding U Maung Maung as 
his father. Ho seems to have behaved to- 
wards him with increasing casualuess culmi- 
eating in complete neglect. It may well be 
that if he had sought greater intimacy he 
would have been rebuffed, but if he wanted 
to keep alive his relationship with U Maung 
Maung I think that at least he should have 


tendere<l performance of those obligations 
which that relationship imposed on him. 

That which happenod when he ceased to 
bo a koyin is particularly irnportapt. Ifo 
was. it seems, about 18 years of age. I ask 
myself where a youth of that ago leaving an 
educational or similar establisliment would 
naturally go. and the answer is'‘ljome — pos- 
sibly not at once but fairly soon.” ^\'hero 
did the plaintiff go? .\dmittedly to the 
bouse of Daw Soon ; and he did not go 
there merely for such a farewell visit as 
any young man might well pay to an old 
lady for wlioso kindness in tlio past lie ha<l 
every reason to he grateful, hut ho stayed 
there for about four y&irs. Taking Iiis evi- 
dence as to his relations during this time 
with U Maung ilauug at ilio liigliest, ho 
paid to the latter such visits as a young 
man or boy might be prompted by great 
affection for great expectations) to pay to a 
relative more remote than a parent, but 
his wliole procedure during this i>eriofl 
was inconsistent with his regarding U Mg. 
Maung 's house as his home. True, there is 
no direct evidence that U Maung Maung’s 
wish to sever parental and filial relations 
with him was ever brought to his knowledge. 
But the circumstantial evidence that neither 
regarded the other as father or as son dur- 
ing this period is overwhelming. It may 
also bo true that had he returned, liis rela- 
tions with the defendants (his adoptive 
step-sisters) would have been intolerable. 
But, if so I do not see why he sliould bo 
allowed to have it both ways so as to refuse 
to share the paternal home because he dis- 
liked his adoptive father's real daughters 
and at the same time to claim his share of 
their natural inheritance in opposition to 
them. If, therefore, a keittima adoption can 
in law be terminated in tbo manner sug- 
gested, this adoption was in my opinion so 
terminated. We must consider if it can bo. 

A passage in the Laws of Manoo, vol. vi, 
p. 171, and a dhanima quoted in S.201 of 
Vol. I of U Gaung’s Digest show that from 
very early times adoption differed in law 
from procreation, being subject to possible 
restraints from which procreation was free. 
Still more significant is the passage in 
Vol. vill of the Laws of Manoo, pp. 284.0 
as showing that subject to certain condi- 
tions some adoptions were voidable at the 
instance of the natural parents. Though tho 
tendency of modern decisions is to identify 
keittima with natural children, it is, I 
think, true that in those decisions tho 
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Court lias been considering not how a keit. 
tinia adoption can be terminated but what 
a keittima adoption involves, assuming it 
to be subsisting at the inatex'ial time. 

(1S7-2.02) L n r. 8-’ and (l87-2.a2) L B R 191,^ 
tliougli not binding on us and of dubious 
authority in view of 1937 R L R 42G® which 

1 sliall mention later, at all events indicate 
that by living apart from his adoptive 
parents (even after his own marriage) a 
keittima child may (not must) lose his 
rights of inheritance, and they are based on 
explicit passages in the Dhammatbats there 
cited, which, read literally, go even further 
tlian the decisions tliemselves. For example : 

If tbo adopted child bo not living with the 
parents, and their own children are, ho shall havo 
no right to share: Manu Dhainmatbat, Vol. X, 
para. 25. 

If the child, l>eing a notoriously adopted child, 
shall not live with the parents who adopted him 
Vtut .... shall marry and live separately, he shall 
have no share in the properly of the parents who 
adopted him : Ibid, para. 20. 

It is true that these rexjuirements must 
receive a reasonable construction regard 
being I'.ad to the clianged conditions of 
modern times 11892.9C.I 2 U B R and in- 
deed it may bo s;rid that in view of (1892.90) 

2 u B U • 22 ,^' tlicy aro no longer part of our 
law at all. Ihit tliey arc relevant to the 
present problem as showing that keittima 
cliildron were never for all purposes in an 
identical position with natural children. It 
must bo observed that in (1892.0G) 2 U B R 
170’’ it was sai<l (at j). I8i) : 

Tho real issue for detcrmin.ation ... is whether 
the surrounding circuinslanco-s proved to exist 
establish an intentional severance of the family tio 
or not, 

a sentence wbicli pro-supposos that the 
artificial family tio can bo intentionally 
severed. At tlio very least these early 
authorities show that long ago it was consi- 
dered that right of a kettima child to inherit 
might be lost where that of a natural child 
would not be. Otlier authorities to the 
same eflect aro (1892-90) 2 D B R 22,*^ (1897-01) 

2 U B R 135^ and (1893-1000) L B R 620.*’^ 
Though in the last cited case the relaxation 
in modern times of tho strict requirement 
of joint living, especially where there are 
no natural children, was pointed out, the 
possibility of lossof inheritance by a keittima 
child living apart was again clearly recogni- 
zed as it was by their Lordships of the 

9. (’37) 24 AIR 1937 Rang 45.5 ; 173 I C 288 : 1937 

R L R 42C, Ko Po Kyai v. ^fa Tbeio Kha* 

10. (*08.1900) 1893-1900 L B R 520, Ma E v. 

Mauog 8bv?6 Kaing. 


Privy Council in 44 1 A 251.® Again, a Full 
Bench of this Court in 4 Rang 184*^ was of 
opinion that a keittima adopted son could 
not claim from bis adoptive mother on the 
death of the adoptive father the auratha 
sons’s quarter share of the parents' joint 
estate, which again indicates that the 
keittima child is not for every purpose in a 
position identical with an own child. This 
also appears from ii L B R 124’® where it 
was held that a keittima child who enters and 
then leaves the priesthood is not ipso facto 
ro-adopted, though in similar circumstances 
the legal consequences of the natural rela- 
tionship of parent and child would again 
come automatically into force. 


At first view the decision of the Judicial 
Committee in 0 Rang 520*® appears to be in 
the respondent's favour. But on a close exa- 
mination one finds that that case .actually 
decided nothing which affects the present 
(|uestioD. The fourth issue settled in the 
District Court was (see p. 520): “Has Maung 
Shwe Ba lost his right to inherit on 
account of conduct inimical to Ma Ka ?" 
In other words, “ Is the plaintiff a dog- 
son?” Had the wording of the issue stopped 
at the word “inherit” light would doubtless 
have been thrown on tlio question we have 
to decide. But t)mt tho parties chose to 
confine the dispute to the particular ques- 
tion of "dogson or not dogson” is made 
abundantly clear by the agreed interpreta- 
tion of the fourth issue set out at the top 
of p. .522. Whore by consent parties to a 
suit do not canvass a particular legal ques- 
tion tlio decision in that suit cannot be an 
authority binding on an inferior Court as to 
what the answer to that question is, nor 
do I find any dicta in their Lordships 


udgment which affect it. 

There havo in tho last five years ^en 
our decisions in this Court which impinge 
m the case before us. Dealing with these in 
jhroDological order, in 14 Rang 657** the 
node of effecting a keittima adoption was 
lonsidered and the publicly expressed inten- 
,ion that tho child shall inherit was laid 
lown to be the essential factor. How. u at 
dl. that expression of intention could be 


[’20) 13 A I B 1926 Bang 149 : 99l 0 621 : 4 
ig 184 (E'BJ, MauDg Po An v. JIa Owe. 

(-21) 8 A I R 1921 L B 87 : 66 I C 673 : U 
! B 124, Ma Nyun Soin v. Maung f 

(•28) 15 A I R 1928 P 0 197 : HO J g 
tg 520 (PO), Monng Bo Po v. Moung ® 

[■36) 23 A I R 1936 Bong 344 : 164 I ^ 

Rang 667, MaTban Nyun v. Da« 8 
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revoked was not in issue and therefore the 
case is really no authority on the point we 
have to decide. 

In 1937 R L R 420,® to which I have already 
alluded, the opinion was expressed that the 
old requirement of cohabitation is no longer 
essential to a keittima child's inheriting. 
That dictum, if I may respectfully say so, 
seems clearly right in view of the decisions 
already reviewed. There is however much 
more here than mere failure to live in the 
adoptive parents’ house. There is on the 
parent’s side the clearest possible repudia. 
tion of the relationship of father and son ; 
and there is on the plaintiff’s side, as I have 
said, the deliberate choice of a house which 
was not the deceased's as his home. There 
is residence there by the plaintiff for four 
years, two of them before he married, which 
is quite inexplicable except on the hypothesis 
that he so regarded the house of Daw Sooh. 
There are then visits to the deceased, at 
first very infrequent and later ceasing 
altogether ; the very minor part played by 
the plaintiff at the funeral of U Maung 
Maung; and his passive attitude to the 
rights of inheritance asserted by Ma Ant 
and another in opposition to him. I have no 
doubt at all that under the old law he would 
have lost his rights to inlterit, and I see 
nothing in 1937 R L R 42G" which in the 
oircumstancos of the present case shows that 
the contrary is true to-day. 

That actual residence with the adoptive 
parents was not essential was also held by 
Braund J. in 1938 R L R 323.*^ No doubt, at 
any rate in modern times, merely sending 
the child away to receive education, whether 
secular or religious, would not sever the tie. 
But as I have said, much more than that 
took place here and in my opinion wo should 
not be doing anything inconsistent with 
Braund J.'s decision if we were to hold that 
in this cose the tie was severed on some 
date prior to the death of U Maung Maung. 
Finally there is the Full Bench decision in 
1939 R L R 341.^° The question referred there 
was: 

Wb&t right of iuheritaoce has the obild adopted 
Id the keittima form accordiog to Burmese Bud- 
dhist law in tho estate of tbo father of bis adoptive 
father, whore the latter having acquired the status 
of an anratha son has died before the death of the 
grandfather? 

Consequently the decision which answor- 

15. (’37) 24 A I B 1997 Bang 170 : 169 1 0 617 : 

1988 R L R 828, U Ba Thaung v. Daw U. 

16. (’89) 26 A 1 R 1989 Rang 197 : 182 I 0 266 : 

1989 R L R 341 (F B), Maung Thein v. U Tba 

Bjaw. 


ed that question presupposed a valid 
adoption and an adoption subsisting at the 
date of the death of tho adoptive father's 
father. The statement that “keittima adop. 
tion creates the relationship of parent and 
child” must therefore be read as referring 
to a subsisting keittima adoption. Tlio ques- 
tion how, if at all, that fictitious relationship 
of parent and child can be terminated was 
never discussed. There is therefore in law 
nothing to preclude us from deciding what 
as I have indicated, we should in my opinion 
decide on the facts, namely that though the 
plaintiff was at one time the keittima 
adopted son of U Maung Maung he lost his 
right to inherit at some time before the 
death of the latter. It is unnecessary to 
decide at precisely what date he did so. The 
appeal sbonld therefore in my opinion be 
allowed and the suit dismissed with the 
consequences as to costs indicated by ray 
learned brother. 

G.N./r.K. Appeal allowed. 
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R. M. P. L. S. Chettiar Firm — Plaintiff 

V. 

Koormiah and another — Defendants. 

Suit No. S2 of 1940, Decided on 5th 
•Tune 1940. 

Court.fees Act (1870), S. 1?~S. 1? is Ml coiu 
trolled by S. 67A, T. l\ Act — Suit embracing two 
or more mortgages — Court-fee should be paid on 
each mortgage and not ou aggregate amount of 
claim. 

What 8. 17 means is that in a suit which em- 
braces two or more distinct causes of nctiou court- 
foe sboold be paid ou each cause of action. Each 
mortgage constitutes a distinct cause of action. 
Consequently, in a suit which embraces two or 
more mortgages court-foe shall be paid on each 
mortgage and not on the aggregate amount of tho 
claim. Section 67A, T. P. Act, does not control 
S. 17, Court-fees Act: AIR 1935 Mad 2G2 and G3 
Cal 720, Hel. on. (P go 0 1, 2) 

V. S. Venkatram — for PlaintiO. 

JJ Tttn Byu, Qovt, Advocate — for the Crown. 

Order. — lu this suit the plaintiff sues for 
recovery of two sums of money, Rs. I310-2.G 
and Rs. 1139-3-6, secured by two separate 
mortgages but ho has paid court.fees on the 
aggregate amount of Rs. 2449-0.0. The ques- 
tion that therefore arises now is how court, 
fee is to be assessed in a suit which embraces 
two or more mortgages. In his order of re- 
ference, the Taxing Master says that, having 
regard to tho provisions of S. 17, Court.fees 
.\ct, court-feo should in his opinion be as- 


96 Rangoon Ciiettiar Firm v. Koormiah (Ba U JJ A, I. R. 


sessocl on each mortgage. Section 17, Court- 
fees Act, provides that : 

Whore a ?uit embraces two or more distinct sub- 
jects, the plaint or memorandum of appeal shall be 
chargeable with the aggregate amount o{ the fees to 
which the plaints or memoranda of appeal insults 
emliracing separately each of such subjects would 
he liable under this Act. 

The words “distinct subjects,” as used in 
tliis section, have been interpreted as mean- 
ing distinct causes of action, 2 ALL G76,* 8 
Cal 593,- 5 L B R 04'* and 4 Pat L J 195.^ What 

S. 17 therefore means is that in a suit which 
embraces two or more distinct causes of 
action court-fee shall be paid on each cause 
of action. There is no dispute that each 
mortgage constitutes a distinct cause of ac- 
tion. Consetjuently, in a suit which cm- 
braces two or more mortgages court-fee 
shall be paid on each mortgage. Learned 
counsel for the plaintifT submits that this 
would be the logical view to take if S.G7A, 

T. P. Act, were not to come into play. Accord- 
ing to him, what R. 17, Court. fees Act, con. 
templates is a suit which embraces two or 
more catises of action in respect of which a 
plaintiff can tile separate suits, if he chooses 
to, but if he does not clioose to he can unite 
them in fine suit. lie contends that it does 
not contemplate a suit which embraces two 
or more causes of action in respect of which 
a plaintiff cannot file separate suits. Ue 
says that under S.07A, T. P. Act. a mort- 
gagee who holds two or more mortgages 
executed by the same mortgagor must on- 
force all of them in tho same suit and so 
R.17. Court-fees Act, docs not apply to a 
mortgage suit which embraces two or more 
mortgages: in other words, his contention 
is that s. 17, Court-fees Act, must be road 
subject to s. GTA, T. P. Act. I cannot accept 
this contention. In (iROa) A C 748^ at p. 761, 
their Lordships of tho Privy Council ob- 
served ; 

The gODcral maxim is ‘gcMralia specuilibus lion 
<Urogani.’ When the Legislature has given its at- 
tention to a separate subject, and made provision 
for it, the presumption is that a subsequent general 
enactment is not intended to interfere with tho 
special provision unless it manifests that intention 
very clearly. Koch enactment must beconstruod iu 

1. (’80) 2 All 676(P B), Sful Chand v. 8hib Charan 

Lai. 

2. (’82) 8 Ca! .593 ; 10 C L R 3.59 (P B). KUhoro 

Lai Roy v. Sbarut Cbunder. 

3. (’07) 5 L B R 94 (P B). Pcrchiappa Chottyv.Po 

Kin. 

4 . (’22) 0 A I R 1022 Pat 859 : .50 I C 470 : 4 Pat 

L J 195, Nauratan Lai v. Stephenson. 

5. (1898) 1893 A C 748 : 67 L J P 0 115 ; 79 L T 

151, Barker v. Edgcr, 


that respect according to its own subject-matter 
and its own terms. 

When a subsequent general enactment 
cannot override or interfere with a special 
Act, I do not know how one special Act can 
override, or interfere with, the provisions 
of another special Act if there is no special 
provision m^e to that effect. The Court, 
fees Act is an Act which deals with the 
method of collecting a tax; while the Trans- 
fer of Property Act deals with tho trans- 
mission of property between living persons. 
They are thus two distinct Codes. There- 
fore, in my opinion, S.G7A, T. P. Act, does 
not control s. 17, Court- fees Act. This is also 
the view held by Venkatasubba Eao J. in 
AIR 1935 Mad 2G2® where the learned Judge 
says : 

Nor is the view coutouded for by the petitioner 
correct. What is argued is that as under S. 67A, 
T. P. Act, a person is bound to include in the 
same suit diQerent mortgages held by him. It 
follows from this, that tho suit relates to ono 
subject only and does not comprise as many sub- 
jects as there are mortgages. I am not prepared to 
accept this contention. The principle of consolida- 
tion applied by S. 67A, T. P. Act, has no bearing 
upon tho interprotatiou of S. 17, Oourt-foes Act. 
The very basis of S. C7A is that thoco is more 
than one subject. The mortgages sued on may be 
diflerent from ono another in their terms and in- 
cidents; even tho causes of action may have accru- 
ed on diDcrent dates. All that 8. G7A enacts is, 
that tho mortgagee is bound to sue on all the mort- 
gages in respect of which tho mortgage money has 
by the time of tho suit become due. 

This was quoted with approval by Mitter 
and Patterson JJ. of the Calcutta High 
Court in 63 Cal 720.^ the headnote of which 
is in tlio following terms: 

The proper court-foe to bo paid on a plaint in a 
suit to enforce several mortgage bonds, by which 
diRorent properties are hypothocatod, is not on the 
aggregate amount of tho claim but the total of the 
fees payable separately on tho sums claimed in res- 
pect of each of tho bonds. Section 67A, T. P. Act, 
is not iutonded to affect in any way tho provisions 
of S. 17, Court-fees Act. 

For these reasons the order of the taxing 
master is correct and the plaintiff must pay 
court-fees on each of tho mortgages sued 
upon in this suit. 

D.S./r.K. Order accordingly. 

6. (’35) 22 AIR 1935 Mad 262 : 156 I 6 436 : 68 

M L J 316, Pollachi Town Bank Ltd. v. Krishna 

Ayyar. . _ 

7. ('85) 63 Oal 720 ; 40 0 W N 406, Radba Ranoo 
(Dassya v. Kshettra Mohan. 
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Full Bench 

Roberts 0. J*. Mosely and 
Dunkley .TJ. 

Ah Tive and another — Appellauts 

V. 

Ma yiai Sein and others — Resix)udeuts. 
Second Appeal No. 365 of 1939» Decided 
on 19th August 1940| from decree of Dist. 
Court, Insein, D/. 27th September 1939. 

(a) Rangoon Cilp ifunicipnt Act (6^ of 1922), 
S. 104 — Before S, 194 can opcra/6 there must he 
tax clainiahXe — Ciinf Court ha% jurisdiction to 
decide ichether person is in arrears of municipal 
tax. 

Beloro 8. 194 comes into operation thoro must 
bo arrears of tax or some too or money claimable. 
There la no statute ^vhicb says that tho fulfilment 
or non-fulfilment of this condition precedent is to 
1)0 decided by an}* person bo that bis decision is to 
bo final and the jurisdiction of tho Court is to bo 
ousted. Accordingly the Court has jurisdiction to 
enquire wbothor a person is in arrear with pay- 
ment of a municipal tax, for if ho is not, tho l^nd 
Revenuo Acts have no application. [P 97 C 2] 

(b) Lower Burma Land and litvcnuc Act (2 of 
1876), Ss.55 and SC — Civil Court has yio jurtsdic^ 
lion to decide question as to arrearsof land revenue 
or defaulter or both— It cannot entertain suit to set 
aside sale bp township officer for arrears of land 
revenue. 

With regard to the assessmeut and collection of 
land revenue tho (Lower) Burma Land and Revenue 
Aet specifically applies. It is not necessary to make 
any euquiry to sec whothor it does so or not. There 
U no preliminary question of whether arrears exist 
before the case is taken up by the revenuo officer, 
and accordingly this question is ono for him to 
determine. In view of Bs. 56 and 60, the civil Court 
has no jurisdiction to decide the question as to 
arrears of land revenue or defaulter or both and 
coDsaqucntly it cannot entertain a suit to set aside 
a sale by a township officer for arrears of land 
revenue : AIR 1089 Bang ICO, Jtel. on; AIR 1939 
Rang 80 and AIR 1932 Rang 128 (FB), Bisting. 

[P 97 C 2) 

(c) Lower Burma Land and Revenue Aet (2 of 
1S76), S. SC — Government purchasing larid at 
revenue sale atid granting liceyise to holder thereof 
— Suit to set aside sale— Government is necessary 
party — fPsr Dunkley J.^ 

Where the Government purchases a laud at a 
revenue sale and settles the bolder of tho land as a 
licensee, the Government is a necessary party to a 
suit to set aside the aforesaid sale and consequently 
S. 60 would apply : A I R 1916 L B 76, Ref. 

[P 99 C 1) 

(d) Pleadings — Amendment — Suit to set aside 
revenue sale— Amendment of plaint that parts of 
8$. 6S and SC, Burma Land a)id Revenue Act 
were ultra vires held could not be allowed in 
ucond appeal. 

In a suit to set aside a sale bold by a township 
officer in Lower Burma the plaintiff sought an 
amendment of bis plaint at the stage of second 
appeal to the effect that parts of Ss. 65 and 66, 
Burma Land and Revenue Act, wore ultra vires : 

Held that the amendment could not be allowed 
at the stago of second appeal. [P 98 C 1] 
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U Sein Tun Aung — for Appellants. 

S. T. Ltong — for Rospondeuts 1 to 11. 

Roberts C. J. — The plaintiffs brought 
this suit to set aside a sale hold by a Town- 
ship Officer in Lower Burma for arrears of 
land revenue. Tho Sub.divisional Court 
thought that it had jurisdiction to entertain 
such a suit and it is contended, u[X)a the 
authority in 1938 R L R C03^ that such a 
conclusion was right. Section 191, Rangoon 
Municipal Act, provides that any arrears of 
tax or any foe or other money claimable 
by the Corporation thereunder may be re- 
covered as if they were arrears of land 
revenue. Before this section comes into 
operation there must be arrears of tax or 
some fee or money claimable. There is no 
statute which says that the fulhlmont or 
non-fulQlment of this condition precedent is 
to bo decided by any person so tliat his deci- 
sion is to be Onal and the jurisdiction of the 
Court is to be ousted. Accordingly the Court 
may enquire whether a person is in arrear 
with payment of a municipal tax, for, if he is 
not, the Land Revenue Acts have no appli- 
cation. But with regard to the assessment 
and collection of land revenue the (Lower) 
Burma Land and Revenue Act, 1870, sped- 
lically applies. It is not necessary to make 
any emiuiry to see whether it does so or not. 
There is no preliminary question of whether 
arrears exist before the case is taken up by 
the revenue officer, and accordingly this 
question is one for him to determine. Sec- 
tion 50 provides (inter alia) that no civil 
Court shall exercise jurisdiction as to any 
matters, claims and questions mentioned 
in proviso i to section 55. When these are 
examined it will be seen that the jurisdiction 
of the civil Courts is ousted as to any ques- 
tions of liability of any person under Ss. 37j 
and 38; questions as to whether any revenue, i 
tax or rate is in arrear ; questions as to the 
legality of process in recovering sums in 
arrear: and questions as to the validity of 
any sale under s. 45 or proclamation under 
section 47 of the Act. 

In other words in land revenue cases 
revenue Courts deal with such matters to 
the exclusion of civil Courts; in cases to 
which land revenuo proceedings are made 
applicable for the recovery of arrears of 
moneys due, it must first be ascertained that 
arrears exist. Baguley J., pointed out in 
1939 R L R 275^ tha t s. 53 (2 ) (xii) of the Upper 

1. (’39) 26 AIR 1939 Rang 30 ; 180 I C 284 : 1988 

R L R 603, MauDg Thauog v. Abdul Gani. 

2. (*89) 26 A I B 1939 Bang 160 : 181 I G 590 : 

1939 R L R 276, Ko Cbeik v. Secretary ol State. 
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Bunna Land and Revenue Regulation bars 
tho jurisdiction of the civil Courts with 
regard to all claims in connexion with col- 
lection of revonue. The Act in Lower Burma 
is no less explicit. Tho appellant's counsel 
desires to show that the land revenue officer 
did not comply with various provisions of 
the Act in reaching his decisions; he says 
that thoro was no “defaulter" within the 
meaning of S. 44 and that there was no sum 
“in arrear"; but these are matters which 
we are expressly precluded by the terms of 
tlio Act from considering. Two lines of 
argument were pursued on behalf of the 
appellants. First it was urged that a suit to 
sot aside a sale by a township officer for 
arrears of land revenue was maintainable in 
Bengal; tho reason for this is that the 
Bengal Land Revenue Sales Act is.so is quite 
difforont from the law in this country. If a 
plaintiff can show that lio has suffered sub- 
stantial injury when such a kvIo has taken 
place contrary to tho provisions of that Act 
S. 33 of the Act expressly permits the civil 
Courts to intervene ; but tlioro is no such 
provision in tho law in Burma. It follows 
that tho long lino of autliorities sought to be 
invoked under tho Bengal Act can bo of no 
assistance in this country. 

Secondly it was contended that wo should 
assume that Ss. 55 and 50, Lower Burma 
Land and Kevotmo Act, which has been in 
operation for over sixty years deprives a 
party aggrieved of his rights to proj)erty. It 
is enough to say that it docs not follow that 
because a person aggrieved cannot file a suit 
in tliO civil Courts to set aside a sale under 
the Act he has no otlior remedy ; not only 
does ho have tho rights of appeal given him 
by the Act itself but ho may bo advised in 
certain cases of other remedies as well. It is 
suggested that we ought to |X3rinit an 
amendment of tho pleadings at this stage in 
order to change the cause of action and to 
substitute for it a suit for a declaration that 
parts of SB. 55 and 5G of tho Act are ultra 
vires. That is not a proposition to which wo 
can assent. Some attempt was made to 
employ arguments which were used in a 
recent case which came before this Iligh 
Court by way of an application for a writ of 
certiorari. But the present proceedings 
stand on an entirely different footing. As I 
have pointed out they were brought in a 
Sub. divisional Court to set aside tho acts of 
a revenue officer, and to determine questions 
which the Act says are not to be determined 
by the civil Courts. Accordingly this appeal 
must be dismissed with costs. 


Mosely J. — I agree. 


Dunkley J, — I agree with my Lord, the 
Chief Justice, that this second appeal must 
be dismissed with costs, as the jurisdiction 
of the civil Courts in regard to the subject- 
matter of the suit is ousted by the provi- 
sions of s. 56, Lower Burma Land and 
Revenue Act. The two Burma cases which 
have been cited by learned counsel for the 
appellants are clearly distinguishable. In 
10 Rang 412,^ the question was the recovery of 
an arrear of a tax imposed under the Ran- 
goon Development Trust Act, 1920. The re- 
levant provision of this Act is S. 86 (l), which 
enacts that : 

Any sum of money, or any tax, or fee due to or 
claimable by the Board (i.o. tho Board of Trustees) 
may be recovered by the Board as if it was an 
arrear of land revenue. 


In 1933 R L R 603,* the question was tho 
recovery of an arrear of municipal taxes 
under the City of Rangoon Municipal Act, 
1922, tho relevant section of which is 
S. 19i (l), which enacts that : 

.\ny arrears of tax or any foe or other money 
claimable by tho Corporation under this Act may 
be recovered as if they were arrears of land revenue. 

Consequently, in both these cases the 
provisions of tho Land and Revenue Act for 
the recovery of arrears of revenue do not 
come into play until tliore is an arrear of 
tax claimable from the person from whom 
the trustees of tho Corporation of Rangoon 
as tho case may bo, are claiming it. As 
Page C. J., said in the former case,^ (at p. 
433 ), it is in such cases a condition precedent 
to the riglit of tho authorities concerned to 
have recourse to the special procedure pros- 
cribed in the Land and Revenue Act that a 
sum has fallen due, and that it is due from 
the person from whom it is being claimed. 
These are, therefore, questions which <»n 
be decided by tho civil Courts, and with 
respect to which the jurisdiction of tho civil 
Courts has not been ousted. But in the case 
of an arrear of land revenue, the provisions 
of the Land and Revenue Act alone have to 
bo considered, and tho arrears fall to be re- 
covered by tho procedure laid down in that 
Act only; and under tho Laud and Revenue 
Act, tho questions as to whether any reve- 
nue is in arrear, and by whom it is pay* 
able, are to bo decided by the revenue Courts, 
and tho jurisdiction of tho civil Courts in 
such matters is ousted by the provisions 
S. 66 . I agree with “Y Lord that the la 
regard to the jurisdiction of oivilCgHI^ 

3. (*82) 19 A I B 1932 Rang 128 : I of 

RaDfl 412 (P B), Trustees for tho 

glty of Raugoo*^ v. G. 8. Bchara A Son-. 
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such a matter has been correctly laid down 
by Baguley J. in 1930 R L R 275.^ 

Beference has also been made to the lino 
of cases of which 8 L B R 227* is the leading 
case, in which it was decided that the pro. 
hibition contained in S. SC, Land and Reve. 
nue Act, does not extend todisputes between 
private individuals regarding the right to 
occupy land. The answer to this point is 
that the Government of Burma was a neces. 
sary and proper party to this suit, and the 
suit could not succeed without joining Gov- 
ernment as a party. The appellants seek to 
set aside a revenue sale at which Govern- 
ment was the purchaser, and the prodeces- 
sor-in-intercst of the respondents, Maung 
Po Ni, is a mere licensee of Government. 
Hence this suit, which was to set aside tho 
revenue sale and to put the appellants into 
possession of the land, could not bo decreed 
unless Government was made a party to 
the suit. 

G.N./R.K. _ Appeal dismissed. 

4.'(’15) 2 AIR 1916 L B 76 80 I’C 772’:'8 L’b R 
227 (F B), Maung Naw v. Ma 8bvre Hmat. 

A. I. R. 1941 Rangoon 09 

Mya Bu and Dunkley JJ. 

Ma Aye Tin — Plaintiff — Appellant 

v. 

Dato 27j(xni— .D«/e«dan^— Respondent. 

First Appeal No. 8 of 1939, Decided on 
23rd August 1940, against decree of Dist. 
Court, Flenzada, D/. 9th January 1939. 

(a) Evidence Act (1872), S. 92— Property pur- 
ehaud in namei of A and B jointly — Evidence by 
A ehowing that he paid whole cofisideration and 
that B's name was mentiotied to enable him to 
present deed for registration ii tncJrnusiblc. 

Where property Is purchased in the joint names 
of A and B, evidence by A showing that ho paid 
tho wholo considenition ioc tho purchase and that 
B's name was mentioned in tho deed as a joint 
purchaser merely in order that ho should bo ahio 
to present tho document for registration is clearly 
inadmissible under 8. 92. [P 100 0 1] 

(b) Buddhist Law (Bumtese) — Wife’s vested 
interest t» payin property of her husband it not 
affected by rule in Manukye Book X, S. 26. 

AH property acquired by either or both tho spoo- 
sen before or during marriage posses into common 
enjoyment and both spouses have a vested interest 
in all such property; that is, '‘passing into com- 
mon enjoyment” is a consequence of marriage aud 
not a test of tho vesting of property. The interest 
of tho wife in the payin property of her husband 
is one-third and she cannot be deprived of such a 
vested interest in the property of her husband by 
the rule in Msnukye Book X, 6.28 to which vested 
interest tho law of Inheritance can have no appli- 
cation. [P 101 0 1,9] 

(e) Buddhist Law (Burmese) — Manukye Bwk 
X, 8. 26 — Scope of its operation explained. 

Tho operation of 8. 28 of Book X of tho Manu- 


kye is not restricted to the vested interest of the 
deceased in the undivided family property only 
but is extended also to tho property of the de- 
ceased generally which is in too possession of tho 
parent. Tho rule applies whether the parent ia 
natural or adoptive us adoptive parents stand in 
the same position as tho natural pcircots and have 
the same rights so long as tho relationship const!- 
tuted by adoption subsists. fP 102 C 1,2) 

U B llaung — for Appellant. 

Dr. lia Hasi — for R^poodent. 

Mya Bu J. — We first heard this appeal 
OD 20tb, 2lst aud 22Dd June 1939, and at that 
hearing it was made clear to us that the 
only obstacle in the way of the appellant’s 
complete success in the appeal was the deci- 
sion in 10 Rang 12-t,* in which it was laid 
down that the provisions of the Manukye, 
Book X, 3.28, were still tho law of Burma 
in regard to the division between the parents 
and daughter-in-law of tho jiroperty of a 
SOD who bos died childless. So far as the 
present case is concerned, the pertinent part 
of that section of the Manukye reads as fol- 
lows (the section referring specifically to the 
case where tho daughter has died and the 
son-in-law survives) ; 

Besides this ho shall not recover any of his wife’s 
property actually in tho posseosion or keeping of 
her parents; they shall retain it. 

As there was reason to doubt the correct- 
ness of the decision in 10 Rang 124,* we 
referred to a Full Bench for its opinion the 
following question : 

As between tho parent and the surviving spouse 
of a child who dies leaving no issue but who lived 
with his or her parent and whoso property is in 
the possession or kooping of the parent, who is 
entitled to inborit such property under tho Bur- 
mese Buddhist law ? 

We have received the answer of the Full 
Bench* to this question, and it is that the 
parent is entitled to inherit such property. 
The confiict in this case is between tho 
widow of one Maung Than Tun, namely Ma 
E Tin, who is the appellant and was the 
plaintiflF in tho District Court, and Maung 
Than Tun's adoptive mother. Daw Than” 
who is the respondent and was the defen- 
dant in the District Court. Most of the facts 
of the case have been set out in the order 
of reference, dated 24th August 1939, and it 
is unnecssary to repeat them. In fact, the 
only further questions of fact which remain 
for decision are (l) which of the properties 
mentioned in the schedules attached to tho 
plaint belonged toMaungThanTun, it being 
admitted by the appellant that they were 
all acquired by him prior to his marriage 
with he^nd ( 2 ) which of the pronerties 

1. (’32) 19 A i R 1982 Rang 98 : 187 I 0 481 • 10 
Rang 124, Maung Ohn Khin v. U Nyo. 

*(8oo AIR 1940 Rang 120 (FB) Ed.) 
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mentioned in the schedules belonging to 
Maung Than Tun were in the possession of 
the respondent at the time of Maung Than 
Tun’s death. The properties which the 
appellant claims to have constituted the 
estate of Maung Than Tun are set out in 
seven schedules attached to the plaint. Those 
mentioned in Schs. A and B are the proper, 
ties in regard to which Maung Than Tun 
relinquished all his right, title and interest 
in favour of the respondent by the release 
deed, dated lith February 1927 , which wo 
have already held to be void. Those pro- 
perties were therefore the absolute property 
of Maung Than Tun at the time of bis 
death. However, the evidence makes it clear 
that Maung Than Tun himself considered 
this deed of release to bo binding upon him 
up to tlie time of his death and. in fact, he 
never attempted to challenge it. Ho allowed 
the respondent to exercise all the rights of 
ownership over these ijroperties and, conse- 
quently, they must be held to have been in 
her possession at the time of his d 6 .ath. 

Schedule C contains a number of items of 
jewellery, and the memorandum of appeal 
states unequivocally that the claim to these 
jewelleries is abandoned. Schedules D and E 
contain a number of items of immovable 
property which were purchased in the joint 
names of Maung Than Tun and the respon- 

dent. The pi'osumption therefore arises that 
Maung Than Tun and the respondent were 
joint owners in equal shares of this property. 
This presumption has not been rebutted by 
the vague evidence called by the respondent 
to the effect that she paid the whole consi- 
deration for the purchase of each of these 
properties and that Maung Than Tun s 
name was mentioned in the deed as a joint 
purchaser merely in order that he should 
be able to present the documents for regis- 
tration. Evidence of the latter category is 
clearly inadmissible under s.0-2. Evidence 
Act, and even if the evidence to show that 
the respondent paid the whole of the pur- 
chase moneys to the different vendors be 
accepted, that raises no presumption in her 
favour, because she was the guardian ap- 
pointed by the Court of Maung Than Tun, 
who was a minor when these properties were 
acquired, and received on his account a sum 
of Rs. 8000 which came to him on his natu- 
ral father’s death, and had for a number of 
years been in receipt of the income arising 
from lands which Maung Than Tun had 
inherited from his grandmother. No doubt, 
the respondent has an estate of her own, 
apart from the estate of Maung Than Tun, 


but she has admitted in evidence that the 
income of Maung Than Tun’s estate has 
always been inextricably mixed by her with 
the income of her own estate, and conse. 
quently she had in her bands large funds 
belonging to Maung Than Tun’s estate at 
the time when these properties were pur. 
chased : and therefore no inference arises, 
from the fact that she actually handed over 
the purchase moneys, that these moneys 
belonged to her only and not to Maung 
Than Tun. 

Consequently, it has been established that 
Maung Than Tun owned a half share of the 
properties mentioned in sebs. D and E. But 
as regards the possession of these properties 
it must be held that they were in the pos- 
session of the respondent. She has produced 
a large number of leases of these properties 
executed by tenants, and these leases were 
all executed in her name alone; and as 
against these the appellant has been able to 
produce only two leases executed in a single 
year in which the joint names of the res. 
pondont and Maung Than Tun are mentioned 
as lessors. It is common ground that the 
paddy received as the rents of the agricul- 
tural lands were all stored in a granary 
belonging to the respondent alone, and the 
evidence appears to be conclusive that the 
respondent alone negotiated the sale of this 
rental paddy. As regards the houses there 
is no evidence as to w'bat liappened to the 
rents of these, and, in fact, only one. which 
is the one which was jointly occupied by the 
respondent and Maung Than Tun and the 
appellant, is of any considerable value; but 
the evidence does show that the whole of 
the income arising from both Maung Than 
Tun’s estate and therespondent'sestate was 
received by the respondent and treated by 
her as if it were her own. Consequently, it 
must be held that the resiwndent was m 
possession of the properties mentioned m 
schs. D and E. Schedule F consists only of 
one pair of bangles and a motor-cycle. The 
learned District Judge has dealt with these 
items in his judgment and there is noappeal 


,inst his decision. . 

Schedule o consists of two debte. « 
1 by the appellant that these debts were 
,t 8 due to Maung Than Tun and the rw- 
ident jointly, but there is no oyidenw 
.port ol her aseertioe. On ‘he other han^. 
two debtors, one of whom wm eia mm^ 
. witness for the appellant, ,1,^ 

t they borrowed the 
pendent only. Both the d=bte ere oja 
mnnev may have com 
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the respondent's separate income, and in the 
absence of any evidence that Maung Than 
Tun’s estate contributed towards these loans 
it must be held that it has not been proved 
that be had any interest in these debts. 
The same reasons apply also to a security 
deposit of Rs. 19D of which the respondent 
obtained the refund. Consequently, on the 
evidence, it would appear that Maung Than 
Tun's estate consisted of the whole of the 
properties mentioned in Schs. A and B and 
a half share of the properties mentioned in 
Schs. D and E, but that all these properties 
were in the possession of the respondent at 
the time of his death. Now, as we have 
said, on the reference to the Full Bench the 
learned Judges who composed it have held 
that the case in 10 Rang 124^ lays down the 
law of Burma and that S. 28 of Book X of the 
Manukye is applicable in a proper case; but 
their decision is subject to a qualification in 
respect of any vested interest which the ap> 
;>ellaut may have obtained in her husband’s 
property before his death. In the course of 
his judgment the learned Chief Justice said : 

But, of course, tho nucstiou wbethor the property 
has bueu brought to tno marriage and has been in 
the common enjoyment ot the married couple, 
though still in the custody of the parentor parents, 
ia all important. 

In his judgment Mosely J., said : 

It has been held in 9 Rang 52i^ and agaiu by 
their Lordships of the Privy Council in‘10 Rang 261^ 
that either spouse has a vested intoieat (to the extent 
of oDo.tblrd) in the payin property brought by the 
other spouse to the marriage, that is to say, pro- 
perty rvhicb haspassedioto tbecommoncnjoynicDt 
though it may be in the custody or keeping of the 
parent. ... I would agree that the law of inbori- 
tauce contained in Manukye X, 28, canuot aOect 
the wife's interest in such property. 

And Muckney J. said : 

As my learned brother Mosely observes, the rule 
will not aflect the vested interest of the son-in-law 
or daughtcr-in-Iavv in the payin property brought 
to the marriage by the daughter and son: but pro- 
perty which is ‘iu the possession or keeping of the 
parents' can scarcely be deemed to be property 
brought to the marriage, unless it can be shown 
that the married couple actually enjoyed it as their 
own, the parents being as it were merely their 
agents for the management of the property. 

Hence the learned Judges composing the 
,Full Bench have held that the daughter-in. 
law could not he deprived by the rule in 
Manukye Book X, 8. 28, of her vested inter, 
est in the payin property of her husband, to 
which vested interest the law of inheritance 
could have no application. The learned 

2. (’81) 18 AIR 1981 Rang 262 : 184 I 9 

Rang 524 (S B), Ohettyar Firm v. Maung Thau 
Daing. 

3. (’32) 19 AIR 1932 P C 152 : 137 I C 1 : 10 Rang 
201 : 69 I A 216 (P C), U Po v. U Maung Maung 
Kba. 


Judges have laid particular stress on the 
question of common enjoyment and have 
said that property cannot be said to be 
brought to the marriage unless it has passed 
into common enjoyment. With the greatest 
respect, these dicta would appear to be not 
in accordance with the judgment of their 
Lordships of tho Privy Council in 10 Rang 
261,^ iu which their Lordships observed 
(at page 268) : 

Married persons hold during the subsistence of 
the marriage an interest in .all property belonging 
to either or both. 

Their Lordships further observed (at 
page 280) : 

After all tho ancient law has still a wide scope if 
admittedly all property acquired by either or both 
of tho spouses before or during marriage passes into 
the common enjoyment and it is only dealt with 
by either according to his or her vested interest 
tborciu. 

We consider ourselves bound to follow 
these statements of the law made by the 
Judicial Committee, which lay down as a 
principle that all property ac^juired by either 
or both tlie spouses beforeorduring marriage 
passes into common enjoyment and both 
spouses have a vested interest in all such 
property; that is, "passing into common 
enjoyment" is a consequence of marriage 
and not a test of the vesting of property. 
Moreover, in the pi’ssent case the property 
had passed into common enjoyment because 
the api)ellaub and Maung Than Tun were 
during their married life maintained from 
tho income of this property, and tho res- 
pondent has stated in her evidence that this 
income was even insufficient to maintain 
the married couple. The interest of the wife 
in the payin property of her husband is 
ooo-third, and, in our opinion, the appellant 
had such a vested interest in tho property 
of Maung Than Tun, which slio acquired ou 
her marriage with him, and which interest 
cannot be defeated by the fact that on his 
death his estate is inherited by some other 
person. On this ground the appellant is, in 
our opinion, entitled at least to a one. third 
share of the pro{)ertie3 mentioned in Schs. A 
and £ attached to the plaint and to a one- 
sixth share of the properties mentioned in 
Schs. D and E. A further question that has 
been raised on behalf of the appellant is 
whether s. 28 of Book X of the Manukye has 
any application at all iu tho present case. 
In support of the negative answer submitted 
by the learned counsel for the appellant the 
following passage in the judgment of Page 
C. J. in 12 Rang 409* has been relied on : 

4 . (’84) 21 AIR 1934 Rang 816 : 152 I 0 7G8 : 12 
Rang 409, Ma Pwa Thin v, U Nyo. 
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The doctrine laid down in S. 28, in my opinion, 
ought not to bo extended. Incases where it directly 
applies the law will be enforced, and the Court ap- 
plied S. 28 in connexion with the claim to Po 
Aung's share. But unless the facts of any particu- 
lar case bring it clearly within the terms of 8. 28, 
in my opinion, the provisions of that section 
ought not to bo extended by analogy or otherwise 
to other cases which are not brought within the 
ambit of the section. 

The points of distinction between this 
case and tiie case in 10 Rang 124^ which 
dealt with the same family were: (l) Po 
Aung had not taken from his mother bis 
share in the estate of his deceased father 
and lie and his wife lived with his mother 
until his death leading no issue, whereas 
Maung Nyun bad received a sum of money 
from his mother in full satisfaction of his 
claim in the estate of bis deceased father 
and he and his wife lived separately from 
his mother, and (2) tlie claim put forward 
by Maung Ohn Khin was for Po Aung’s 
alleged share in tlio estate of his deceased 
father which was until Po Aung's death in 
the possession of the mother, while Ma Pwa 
Thin’s claim was for Maung Nyun’s share 
in tlie estate of liis sister who lived wich 
the mother and died .a siiinstor. Similar 
points of distinction do not exist between 
10 Rang 124* and the [iresent case. Another 
ground advanced by the learned counsel for 
the appellant is that tlie property in dispute 
in 10 Hang 124,* was the vested interest of 
Po Aung in undivided family jiioiwrty, 
whereas the property in dispute in tlio pre- 
sent case consists wholly of separate pro- 
perty belonging to tlio deceased. But the 
wording of s. 28 of Book x of the Manukye 
does not appear to restrict its operation to 
tlie vested interest of the deceased in the 
undivided family property only but appears 
to extend its operation to the property of 
the deceased gener.ally wliicli is in the pos- 
session of the parent. It h.as further been 
contended on behalf of the appellant that 
the respondent not being the natural mother 
of Maung Than Tun but only his adoptive 
mother, the provisions of S. 28 should not 
be extended so as to give tlio right under 
the section to the adoptive parents. Sup- 
port is lent to this contention by the fact 
that under Ss. 25, 20 and 27 of Book x which 
lay clown rules regarding the right of in- 
heritance of a child "publicly and notori- 
ously" adopted, that is, a keittima cliild, 
the position of an adopted child is inferior 
to that of a natural child and in 4 Rang 184® 
it was hold that under the dhammathats 
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the position of the keittima child was dis- 
tinctly inferior in respect of inheritance to 
that of own children and accordingly that 
the right of the keittima obild to equality 
with own children should not be extended 
to the orasa's right. 

But 4 Rang 184® was a cMe in which the 
right of the keittima child, the only child 
of the family, to claim a quarter share 
from the widow on the death of the adop- 
tive father constituted the principle point 
for consideration. Such right is not enjoyed 
under the dhammathats by an ordinary 
child though the child may be a natural 
child who does not possess the qualifications 
of an orasa child. The right is a preferen- 
tial right even under the dhammathats 
extended to, and only to, a child who pos- 
sesses certain qualifications and is therefore 
designated as an orasa child. As regards the 
general inferiority of the position of the 
keittima child in respect of inheritance to 
that of the own children recognized by the 
dhammathats, the Judge. made law for 
more than forty years has been that the 
keittima child stands exactly in the same 
position as a natural child and has taken 
firm root in the modern Burmese Buddhist 
law of inhertanco. The fact that the pre- 
forontial right of an orasa child is denied to 
the koittiiqa child even under the prevail, 
ing system of law does not throw any doubt 
on the correctness of the proiKisition that 
for ordinary purposes of inheritance the 
keittima child stands in the same position 
os a natural child. Nor is this fact sufficient 
to show that the proiwsition which has 
never been doubted during tlie last forty 
years, that adoptive iwronts stand in tlie 
same position as tlio natural parents and 
have the same rights so long as the rela- 
tionship constituted by adoption subsists, 
(1897-01) 2 U B R 109® caunot be consis-J 
tontly applied in favour of the adoptivej 
parent in the matter of inheritance of thej 
keittima child’s estate, the right of the 
parent under S. 20, Book X of the Manukye 
being a right applicable to all parents and; 
not only to parents with certain special 
qualifications. 

In 1939 R li R 841' a Full Bench of this 
Court has pointed out that the keittima 
adoption creates not only heirship of th® 
adoptee to the adopter but also the rela- 
tions of a parent and child and b y vir tue_o 
6. (•97.01)" 2’“U’B^“i09,‘lla ‘E‘ r)ok v. Maung 

vf SjTi R 1939 Rang 197 = *f2 * 5 
1989 R L R 841 (P B), Maung Thoin v. U 

Byaw. 


5. (*20) 18 AIR 1926 Rang 148:98 10 621 : 4 Rang 
184 (P B), Maung Po An v. Ma Dwo. 
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Buoh relationship the adoptee acquires the 
rights of ordinary natural child of the 
adopter in the estate of the adopter's col- 
laterals or ascendants. This shows that the 
relationship of the adoptive parent and the 
keittima child is as complete as that be- 
tween an ordinary natural child and his 
parent in regard to rights of the keittima 
child or of the adoptive parent in the 
matter of inheritance. For these reasons we 
decline to uphold the contention that the 
provisions of s. 28 of Book X of the Manukye 
have no application at all in the present 
case. In the result the decree of the District 
Court will be set aside and there will be a 
decree in favour of the plaintiff.appellant 
for one-third share of the properties men- 
tioned in Schs. A and B attached to the 
plaint and to a one-sixth share of the pro- 
perties mentioned in sobs. D and E. The 
appellant’s costs of this appeal and of the 
suit, including the court-fees payable on 
the plaint and on the memorandum of 
appeal, shall be paid out of the estate of 
Maung Than Tun. 

D.S./b.k. Decree set aside. 
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Dunkley J. 

3/a Kalema and another — Appellants 

v. 

3/a Kyaing and others — Respondents. 

Special Second Apiwal No. 87 of 1940, 
Decided on 18th Juno 1940, against decree 
of District Court, Pyapon, D/- 8th Decem- 
ber 1939. 

(a) Civil P. C. (1908), 0. 33, R. 7 — Execu. 
lion proc«(fin<;a are continuance of suit — O. 33, 
R. 7 applicj to agreemenle made during execution 
proceeding!. 

ExacutioD proceedings are a continuance of the 
suit, and 0. 82, B. 7, is applicable to an agreeincnt 
or compromise made in the course of proceedings 
for the execution of the decree obtained in the 
suit. fP 104 C 1] 

(b) Civil P. C. (1908). 0. 32, R. 7 ( 2 )— Minor 
seeking to avoid compromise voidable at hi$ in- 
stance — Compromise must be declared void against 
dll parties to compromise. 

It is clear from the provisions of 0. 82, B. 7 (2) 
that when a minor dosfree to avoid a comprorolM, 
which is voidable at hie instance, the compromise 
is voidable against all parties and therefore must 
be declared to be void against all parties and not 
against some of them only : A I B 1916 P C 2 and 
A I B 1989 Cal 588, Explained. [P 104 0 2) 

A. U. Paul — for Appellants. 

XJ Tha Kin — for Beepondciits. 

Judgment. — The suit out of which this 
second appeal arises was a suit by the 
plaintiffs-respondents against the defen- 
dants-appellants and one U Pan On for a 


declaration that a compromise effected be- 
tween a person named U On Pe and U Pan 
On in civil Execution Case No. 27 of 1995 of 
the Assistant District Court of Pyapon was 
void. U Pan On is not a party to this pre- 
sent appeal. He has not appealed against 
the judgment and decree of the District 
Court of Pyapon on first appeal, which 
decreed the suit against him and the two 
appellants. The two appellants and respon- 
dents 2 , 3 and 4 are the heirs of one U Tha 
Maung. Ma Kyaing, resjwndent i, is the 
mother of the other respondents. In a suit 
for the administnition of the estate of U 
Tha Maung, she acted as the next friend of 
the other three respondents who wore all 
minors at that time. A decree was obtained 
in connexion with that administration suit 
against U Pan On for a sum of Bs. 0750, 
being the rent of a rice mill. The decree 
was obtained by the receiver of the estate, 
and after it bad been obtained it was trans- 
ferred by him to the appellants and respon- 
dents jointly. Ma Kyaing had no personal 
interest in this decree and she is not really 
a proper party to the present proceedings. 
After the decree had been transferred to 
them, the appellants and Ma Kyaing exe- 
cuted a power of attorney in favour of one 
XJ On Po 80 that he could execute the decree 
on their behalf. U On Pe obtained a trans- 
fer of the decree to the Assistant District 
Court of Pyapon and applied in that Court 
for execution thereof. In November 1934, 
Ma Kyaing cancelled the power of attorney 
which she had given to U On Pe and, 
therefore, from that stage onwards ho had 
no authority to act as the agent of the next 
friend of the other three respondents. How- 
ever, in spite of Ma Kyaing having cancelled 
bis power, U On Pe filed a fresh execution 
application in civil Execution Case No. 27 
of 1935 of the Assistant District Court of 
Pyapon and in that application, which is 
signed by U On Pe and the appellant Maung 
Than only, XJ On Pe did not give any des- 
cription of his status or state what was his 
right to execute the decree on behalf of the 
other decree. holders. XJnfortunately, the 
learned Assistant District Judge held no 
enquiry whatever into this important point 
and did not question the status of XJ On Pe. 

In first appeal the learned District Judge, 
in the course of a long and discursive judg. 
ment, which contains several unfortunate 
clerical errors, has discussed this question 
of XJ On Pe’s status in Civil Execution Case 
No. 27 of 1995 of the Assistant District Court 
of Pyapon at great length, but it is quite 
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unnecessary, for the purpose of the point 
for decision in these proceedings, to come 
to any definite decision regai*ding the status 
of U On Pe in those execution proceedings, 
and it may be accepted that, so far as res- 
pendents 2, 3 and 4 were concerned, he was 
acting as tlioir next friend. At the same 
time as the execution application was filed, 
U On Po and U Pan On presented to the 
Court a joint ])etition for the compromise 
of the decree, and in this petition U On Pe 
described himself as the agent of the decree- 
holders. This compromise was recorded and 
in furtherance thereof a registered security 
bond w'as executed by U Pan On and certain 
sureties. This is the compromise whicli is 
called in question in the present proceed- 
ings. The orders of the Assistant District 
Court in regard to the matter are as fol- 
lows; 

24tb September 1935. A joiut applicatioa is filed 
by the parties praying that a settlement in terms 
of the said application be recorded in the case. A 
security bond is executed. Let it be registered. Put 
up registered bond on 2(>th Scptcinler 1935. 

2Gth September 1935. Rond duly registered. Case 
closed. Enter non-satisfaction. 

Hence tho learned Assistant District 
Judge recorded this coD)promise without 
any enquiry as to whctlior the compromise 
was for tho benefit of tho minor decree- 
holders or not, and in so doing contravened 
the provisions of O. 32, R. 7, Civil P. C. As 
I have said, the most favourable view of U 
On Po's status, as representing the resjKin- 
dents in regard to this compromise, was 
that he acted as the next friend of the 
three respondents who were minors at the 
time: and R. 7 of o. 32 reads as follows : 

(1) No next friend or guardian for tho suit shall 
without tho leave of tho Court, expressly recorded 
in the proceedings, enter into any agreement or 
compromise on behalf of a minor with reference to 
the suit iu which hoactsasDCxtfricnd or guardian. 

(2) Any such agreement or compromise entered 
into without tho Ic-avo of the Court so recorded 
shall be voidable against all parties other than the 
minor. 

Execution proceedings are a continuance 
lof tlie suit, and O. 32, R. 7, is applicable to 
[an agreement or compromise made in the 
Icourso of proceedings for the execution of 
|tho decree obtained in the suit. The cora- 
Ipromiso now in question was recorded with- 
out tho leave of the Court, and no such 
Heave was expressly recorded in tlie pro- 
ceedings. Hence there was a contravention 
of Bub-r. (1) of R. 7, aud consequently, under 
Bub-r. (2) the compromieeis voidable against 
all (KLrties other than the minors. The 
learned advocate for the appellants admits 
that this compromise must bo declared void 


so far as the respondents are concerned, by 
reason of sub-r. (2) of R. 7, but he argues 
that the appellants still support this com- 
promise, and that, therefore it should not 
be set aside so far as they are concerned. 
He urges that sub-r. ( 2 ) of R. 7 has no appli- 
cation to the adult parties to such a com- 
promise and he refers in support of his 
argument to the cases of 39 Mad 409^ and 43 
c w N 962.^ But the proposition laid down 
in these cases is not the proposition for 
which learned counsel for the appellants 
contends: in fact, these cases lay down that 
it is only the minor who has the right to 
avoid such a compromise, and that the 
adult parties have no right to avoid it on 
the ground that the necessary leave of the 
Court has not been obtained. That proposi- 
tion is undoubtedly correct, but, it is clear 
from tho provisions of sub-r. (2) of B. 7 that 
when a minor desires to avoid a compro.j 
mise, which is voidable at his instance, it is 
voidable against all parties, and therefore, 
tho a])pcllants cannot now bo permitted to 
act on the compromise, which must be 
declared to be void against them. This is 
the decision at which tho learned District 
Judge on first appeal arrived, though on 
somewhat different grounds. The result, 
therefore, is that this appeal fails and is 
dismissed with costs, advocate's fee five 
gold mohurs. The decree of the District 
Court also contains a clerical error, copied 
from the judgment. 

g.n./R.K. Appeal dismissed. 

1. (’16) 3“a I rToiG P 0 2 : 84 I 0 213 : 89~>M 
409 : 43 I A 99 (P C), Jama Bai Sahob IMohltal 
Avergal v. V'asaota Rao Ananda Rno. 

2. (’39) 26 A I R 1939 Cal 688 : 186 I C 72 : 43 
OWN 962 : 70 C L J 115, Somorendra Nath v. 
Aebutosb Roy. 


A. I. R. 1941 Rangoon 104 

Roberts C. J. and Blagden J. 

Co-operative Town Bank, Uenzada and 
another — Appellants 


V* 


U Kyaw Tha — Respondent. 

Letters Patent Appeals Nos. 1 and 2 of 
1940, Decided on 23i<l May 1910, from 
decree of Mackney J., reported in A I B 


0 Band 137. , , , 

■bitralion — Award by 4r5i/r<i<or apponuea 
tr Burma Co-oi)eralit'e Societies Act iynortM 
of limiintion — Suit to set aside stuh airara 

ainiaincbl^. ^ , .jku 

)0 Courts aro always inclined where po^'o 
jppoffc tho validity of an award -and wJllnjJ 
themselves to a consideration of whataWn 
,w would have done, when the 
jd on tho one hand or when there la a * 
obligation placed upon them on the oW « 
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refer tbeir disputes to a tribunal ^bicb is not a 
Court of law. But» on the other band* that 
tribunal must come to a decision which is a 
quasi judicial decision or must make an award 
which has been arrived at after proper considora* 
tiOD of the case. An arbitrator is bound to give 
cSect to all legal defences, inoludiog a defence 
under an; statute of limitation. Hence, where an 
award made by an arbitrator appointed under tho 
Burma Co-operative Societies Act has ignored the 
law of limitation, a suit to set aside the award is 
maintainable : A I R 1936 Rang. 393, EzpU 

(P 105 C 2; P 100 C 1] 

U Tun Aung — for Appellants. 
li, Clark — for Respondent. 

Roberts C. J. — These two connected 
appeals are brought by the appellants in 
order to prevent the respondent from filing 
a suit to set aside the award of an arbitrator 
and to claim relief under 8. 39, Si)eoific 
Relief .\ct. What the plaintiff has done in 
each of the suits is to aver in his plaint 
tiiat there is an error of law manifest on 
the face of the record which vitiates an 
award: some particulars are given and it is 
said that, although the arbitrator was bound 
to comply with the law of limitation, he 
ignored the principles of law and allowed 
the claim basing his award on a manifestly 
erroneous legal proposition. And the ques- 
tion is whether this suit is maintainable. 
Lord Haldane in (1912) A 0 r>73' said : 

I am of opinion that the doctrino in (1856) 8 
C B (ms) 160^ to the cHect that whore an error of 
law appears on tho face of tho award the error can 
be reviewed, is a wcll cstablisbcd part of the law 
of the laud. 

There has been some confusion in con- 
nexion with arbitrations which are con- 
ducted under tho Co-operative Societies Act, 
and I must regret to learn that it has arisen 
owing to a misunderstanding of the scope 
of the decision, to which I was a party, in 
1939 R L R 50.* That was a cose in which a 
member of a co-operative society, being 
bound by the very terms of his member, 
ship and the statutes which deal with co- 
operative societies and their membei'S to 
refer any dispute between him and the 
co-operative society which touched its busi- 
ness to the Registrar, was sued and it was 
held that a suit brought in the Courts was 
impliedly barred under 8. 9, Civil P. 0.; and 
all that that cose is authority for is the 
simple proposition that where a statute 

1. (1912) 1912 A067S: 81 L JK B 1182 : 107 LT 
826 : 5G 8 J 734, British Westiughouse Electric &, 
Manufacturing Co., Ltd. v. Underground Elec- 
tric Railways Co. of London, Ltd. 

2. (1868) 8 C B (N S) 189 : 27 L J C P C6 : 3 Jut 
(MB) 618 ; G W R 191, Uodgkinson v. Fernio. 

3. (’88) 25 A I R 1038 Rang 392 : 178 I C 674 : 
1980 R L R 60 (P B), 11. C. Deyv. Bengal Young 
Men's Co-operative Credit Society Ltd. 


expressly says that persons of a certain class 
must go to arbitration or must refer their 
disputes in a particular way and not come 
to the Courts, they are obliged to take that 
step and the Courts will not, when they do 
not take that step, entertain an action by 
them. 

But although that step must be taken 
in the first instance, the case cited is no 
authority for the surprising proposition that 
when an award of an arbitrator has been 
made, or tlie decision of the Registrar has 
been arrived at, an error manifest uix)n the 
face of the award or decision loaves the 
party aggrieved witli no remedy and ousts 
the jurisdiction of the Courts altogether. It' 
has often been observed that Courts are, 
always inclined where {xjssible to supportj 
the validity of an award and will not lendl 
themselves to a consideration of what a; 
Court of law would have done, when the, 
parties have agreed on the one hand, or, 
when there is a statutory obligation placed 
upon them on tho other, to refer their dis-| 
putes to a tribunal which is not a Court of 
law. But, on the other hand, that tribunal 
must come to a decision w’hich is a quasi 
judicial decision or must make an award 
which has been arrived at after proper con- 
sideration of the case. I ventured to give! 
this morning as an illustration something 
which is far different from wbat is alleged 
in this case, namely, a case in which an 
arbitrator being lazy might declare that the 
issues of law and fact were so complicated 
that he was just as likely to fall into error 
as decide right, and thereupon might think 
he was justified in deciding the case ui)on 
tho spin of a coin, which would be not bis 
arbitrament but an arbitrament of chance. 
Other cases may be thought of in which 
parties may have a right to come to Court 
to set aside an a\vard not so flagrant; one 
such would be, in my opinion, tho delegation 
by an arbitrator to some other person never 
contemplated by the parties, of tho duties 
which lay upon the arbitrator liimself. 

The question whether in this particular 
case the arbitrator was right or wrong does 
not arise at all; nor have wo to decide now 
whether the law of limitation applied, or 
whether, if it did apply, the arbitrator 
refused entirely to consider it, or came to a 
wrong decision of law respecting it: nor have 
we to decide whether there was an error of 
law manifest on the face of the award, as the 
plaintiff pleads. All we have to decide is 
whether such a suit is maintainable; and if 
the plaintiff says that there is an error of 
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law, ho is clearly entitled to go to the Courts 
and try to establish that proposition ; whe- 
ther there was such conduct on the part of 
the arbitrator as would justify the Court 
interfering is a matter for the Court before 
whom thesihtis tried. I agree, with respect, 
with the decision of my learned brother 
Tvlacknev and find but little to add to it. He 
has pointed out what are the limits within 
which the case in 1939 R L R 50^ may be 
japplied, and, by reference to the existing 
jlaw on the subject, has shown that this is a 
case in wliich the aggrieved party is plainly 
lentitled to cliallenge the award of the arbi- 
‘trator. I desire to add very little as to the 
vexed question of how far an arbitrator 
should consider the law of limitation: the 
matter is one which is largely open. This 
seems clear from the observations in the 
speech of Viscount Cave L. C., in {1927) A C 
GIO.^ He said : 

I am far from wishing to throw doubt upon the 
view which has been commonly held, and which 
was affirmed by tho decision of sv Divisional Court 
in (1S99) G8 L J Q B 2526 that an arbitrator acting 
under an ordinary submission to arbitration is 
bound to givo <‘fIocl to all legal defences, including 
a defence under any statute of limitation. A decision 
agaiii't that vii-w might seriously prejudice tho 
practice of referring disputes to arbitration; and, 
while I am unwilling to pronounce a final opinion 
upon a question which does not really arise in this 
case, 1 certainly s;iy nothing which is adverse to 
the view to which I have referred. 

I'^or tliGso reasons, wo think tlmt the 
learned Judge’s decision in second appeal 
was undoubtedly riglib and, accordingly, 
theso appeals must bo dismissed with costs, 
advocate’s fee in each appeal six gold 
niobnrs. 

Blagden J. — I agree. 

d . s ./ k . k . Ajipenls disminfied. 

4. (1927) 1927 A C GIO : 9(1 h J K B 872 ; 137 L T 
419:71 SJ660:43T L R C25 : 28 LI L Rep 114; 
17 Asp M C 281, Board of Trade v. Cayzer Irvine 
it Co., Ltd. 

5. (1899) G8 L J Q B 252 : 80 L T 116 : 15 T L R 
154, In ro Astloy fc Tyldcslcy Coal and Salt Co., 
and Tyldeslcy Coal Co. 
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Mya Bu and Mosely JJ. 

Ma Pwa Shiyi — Plaintiff — Appellant 

V. 

Ma Gale and another — Defendants — 

Respondents. 

First Appeal No. B4 of 1940, Decided on 
29th May 1940, against decree of Asst. Dist. 
Court, Tharrawaddy, D/- 19th January 
1940. 

Buddhist Law (Burmese) — Succession — Hus- 
band and wife d]d^9 within short lime of one 
another — Pro’^erty inherited by one spouse during 


marriage from collaterals — Mode of succession, 
staled. 

Where property is ioberited, during marriage, 
from collaterals by one party only it should be 
treated not like property inherited from parents, 
nor as jointly acquired property, but on the same 
footing as payin property, or as inherited lettetpwa 
in cases of divorce by mutual consent, and should 
go to the extent of two-thirds to the relatives of 
the party who inherited it and to the extent of 
one-third to the relatives of the other party in case 
of death of both parties within a short time of one 
another. [p 108 0 1] 

Chan Illoon — for Appellant. 

U E ^faung (1) — for Respondents. 

Mosely J. — The plaintifT-appellant Ma 
Pwa Shin sued for a share in and adminis- 
tration of the estate of Maung Tun E and 
his wife Ma Umin, who died within a short 
time of one another. Ma Bwa Shin is the 
sister of Ma Hmin. The defendants-respon- 
dents, Ma Gale and Maung Hla Maung, are 
the sister and the half brother of Maung 
Tun E. The estate claimed consists of the 
hnapazon or jointly acquired property of 
Maung Tun E and Ma Hmin and the share 
which Maung Tun E inherited just before 
his death in the estate of his first cousin 
once removed Daw Pwa Zon, with whom 
lio and ^la Hmin lived. That share aewr- 
ding to tho pleadings (para. 0 of the plaint) 
was one-third of Daw Pwa Zoo’s estate. 
Daw Pwa Zon died on 1 st May 1939, Ma 
Hmin on 4th May and Maung Tun E on 
19th May of that year. The Assistant District 
Court allowed the claim in respect of one- 
half of the hnapazon property of Maung 
Tun E and Ma Hmin, hut not in respect of 
tlio property inherited by Maung Tun E 
from Daw Pwa Zon. The provisions as to 
inheritance by collaterals of both sides 
where husband and wife die within a short 
time of one another are contained in a well 
known and disjointed part of the Manukyo 
Dhammathat. Book X, para. 5G. This section 
deals also with tho ordinary case where one 
party dies more than a short time before 
tlie otlior. It says that if either spouse loft 
no direct descendants and if their parents 
had predeceased them tho relations who 
should inlrorit are tho six relations of the 
husband or wife, that is tho six k»nd9 of 
uncles, father’s older and younger brother 
etc. It is clear tliab there are really oigM 
kinds not six, and the deceased’s father s 
younger sister and tho mother’s 
brother wore held to be entitled to 
a Rang 271.* Tho section omits any 
to tho brothers and sisters of the 
who 

1 . (*25) 12 AIR 192.5 Rang 235 : 88 I 0 
Rang 271, U Po Gyl v. U Pyo. 
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(Manukye, Book X, para. 19: see 8 Rang 480*). 
The relations of the wife are to take the 
property that came to her by descent from 
her parents ( miba era pa thaw ossa yat), and 
the relations of the husband are to take 
what came to him by descent from his 
parents. 

It would seem that this refers to cases 
where the husband and wife die within a 
short interval, as the section goes on to say 
that if one party dies (a considerable time) 
before the other the relations of the survivor 
only are to inherit. If the survivor sell any 
of the hereditary property ( ossa yo) it is to 
be offered to the next of kin. This expression 
*ossa yo' appears to mean not all property 
inherited from the parents but entailed 
property, such as land held on hereditary 
tenure, (Manukye, Vol. VIII p-aras. 1 and 2) 
heirlooms, insignia and the like, {l892.%) 2 
u B R 121* at pp. 124 and 13G. If tlie couple 
die witlun a short interval 
the rolation;; of both are to inherit according to 
conaanguinity, and also the property that accrued 
to the couple during marriage (hnit pa dwin pwa 
thi os$a). 

This last expression is translated by 
Richardson as “property acquired by the 
deceased couplo during marriage,” but is 
not the equivalent of the word "hnapazon” 
in its modern signiQcation, that is property 
acquired by joint exertiou as opposed to 
lottetpwa, another modern term, wliicb in* 
eludes property acquired by inheritance, 
(iso.'l.iooo) L B n 295.* In fact “Ana pa dwin 
pwa thi ossa" seems to bo tiio equivalent of 
the modern “lettetpwa.” The corresponding 
text of otlier Bhammathata will be found in 

S. 308 of Vol. I of the Digest. For miba ga pa 
thaw ossa some Dhammatbats give meimma 
pa ossa or tin pa ossa, property brought to 
the marriage by husband or wife, i. e. payin. 
For hnit pa dwin pwa thi ossa the Amwo- 
boo Dhammathat, which merely copies the 
l)ortions of Manukye that deal with inheri- 
tance, gives hnit pa 607i dxoin pwa ossa, 
which can only mean the same. In Manukye, 
vol. XII, para. 8 at p. 315 a distinction is 
drawn between property brought to the mar- 
riage, payin, and property acquired during 
the coverture — Richardson translates “ac- 
quired mutually,” hnit pa son dwiti ossa. 
The section further defines property acquir- 
od during marriage, "hnit pa son lettel pwa 

2. (’30) 17 AIR 1930 Rang 237 : 129 I 0 624 : 8 

Rang 4B0, U Po Tha Dun v. Llauug Tin. 

3. ('92-9C) 2 U B R 121, Mi Lan v. Maung 8hwo 

Daing. 

4 . COS-IOOO) 1893.1900L B R 295, MaNgwe Bwin 

T. Maung Luq Maung. 
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i/u”, os of two kinds, property inherited from 
the parents during the coverture, (Richard, 
son omits the words “during the coverture,” 
thin ne va dwin), and property acquired by 
the joint efforts and work of the couple, 
(hnit u tha kyan si lok saung). The fact is 
that the Dhammatbats do not siiecihcally 
deal with property inherited from colla- 
terals during coverture, but the distinction 
is throughout that between property inheri- 
ted from the parents and property otherwise 
acquircfl by the couple. 

Another section of Manukye, volume X, 
para. 82 , deals with the partition of the pro- 
perty of a couple dwelling apart from their 
parents who both diodinit pa son the) with- 
out leaving issue. The early part of the 
section relates evidently, though it is not so 
stated, to cases where the couple die within 
a short interval of one another, for the last 
part of it lays down a different rule in the 
opposite case. The parents of each spouse 
are to take what he or she brought to the 
marriage (payin), while the proi>erty that 
accrued to the couple during the marriage, 
(hnit pa soil pyit pxoa thi ossa), is to be 
divided equally amongst the parents of both 
spouses. This section in terms applies only 
to parents, but if the doctrine of common 
disaster is to apply at all the heirs who are 
to bo preferred to parents, e. g., brothers and 
sisters, 9 Rang 217,^ must also come under its 
provisions. The section goes on to lay down 
that where one spouse brought no property 
to the marriage (payin) the parents of that 
spouse were to take one share of the payin 
and the parents of the spouse who brought 
payin to the marriage two shares, (the par- 
ties being in the relationship of nissita and 
nissiya). The corresponding texts of other 
Dhaminathats are given in Sec. 317 of the 
Digest. In vol. XII, para. 3 of Manukye the 
same principle of division is applied to the 
payin property of virgin couples at divorce 
where one spouse only brought payin to the 
marriage, and also to lettetpwa by succession, 
(1902-03) 2 D B R (Buddhist Law, Divorce) 1,® 
(190 g) D B R (Buddhist Law, Divorce) 19,^ 
(1914) 2 D B R 127* and 11 L D R 62.® 

The trial Court was of the opinion that 
the method of division laid by Manukye in 

5. {*31) 18 A I R 1931 Rang 113 : 183 1 0 234 : 9 
R.'ing 217 (P B), Maung Kun v. Ma Chi. 

6. (’02-03) 2 U BR {Buddhist Law,Divorc6) 1, Kin 
Kin Gyi v. Mg. Kan Gyi. 

7. (’06) 1906 U D R (Buddhist Law, Divorce) 19, Mi 
Myin v. Nga Two. 

8. (’14) 1 A I B 1914 D B 56 : 38 I C 405: 2U B R 
127, Mi Baing v. Van Gin. 

9. (’21) 8 A I R 1921 L B 2 : 64 I C 806: 11 LBR 
52, Ikta Ngwe Unit v. ilauug Po Hmu. 
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the case of hereilitary inoperty ought to be 
extended by analogy to the case of property 
inherited from collaterals during coverture. 
But these special and oxcoptional rules of 
the customary law of inheritance should 
not be extended beyond the cases actually 
covered by them, 12 Rang ‘JOO,*® at p. 414, 
except where it is necessary by implication 
to liold tliab heirs who exclude parents or 
uncles and aunts are entitled to the same 
rights as they. It would further seem that it 
is only property inherited from the parents 
which is to go solely to the relatives of the 
spouse who had it. It must be held then 
bliat where property is inherited during 
marriage from collaterals by one party only 
it should be treated not like property in. 
herited from parents, nor as jointly acquired 
property, hut on the same footing as payiu 
property, or as inlierited lettetpwa in cases 
of divorce by mutual consent, and sliould go 
|to the extent of two-thirds to the relatives of 
the party who inherited it and to the extent 
lof one. third to the relatives of the other 
'party. Tlic luelirninary decree of the lower 
Court will therefore he altered to one de- 
daring that the plainlitr-appellant is entitled 
to ono. third of Mauug Tun K's share in the 
property inlierited hy liim from Ma Pwa 
Zon. that is to say to one. ninth of Ma Pwa 
Zon's estate, and the Commissioner will bo 
directed to make the necessary inquiries and 
take accounts and report accordingly. The 
resixmdent must pay the costs of thisappeal, 
advocate’s fee ad valorem on the estimated 
value of tlio share in respect of which the 
appellant has been successful, namely Rs. 502. 

Mya Bu J.— I agree. 

D . S . / R . K . Dec rec mod if ied. 

10. Cai) 21 A I K l'J:U Rang 152 I C 76S : 12 
Rang 409, Ma Pw.i Thin v. U Nyo. 
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Mya rd and Mosely .II. 

Chan Wan Ilony Tomj — Appellant 

V. 

.1. K. A. C. T. r.C7<c»i/u»— Respondent. 

First Appeal No. 99 of 1939, Decided on 
4tli April 1910. 

(a) Transfer af Properti/ Acl (ISS?), S. 'tS — 
Slat S. 0:i impeaching viortgagc or sale — 

Burden ts o»i ptainlij)' to shou' that they arc 
colourable by ifrtnt of cou.^iWtTrttiou. 

Where a suit is brought under S. 63 impeaching 
a mortgage or sale the burden is on the plnintin to 
show that the mortgage or sale were colourable 
transactions by proving inadequacy or .absence of 
consideration and other circumstances suggesting 
that they were not meant to be acted upon ; A I R 
1927 P C 237 and A I R 1932 Mad 802, Itel. on. 

[P 109 C 23 


(b) Evidence Act (187S), S. 101 — Onita im- 
viaierial — Qtuslion is academic when all evidence 
is on record. 

It is academic to argue the question of burden 
of proof at the stage when all the evidence is on 
record. fP 110 0 1] 

(c) Evidence Acl (1872), S, 111 — Parly i» 
posscssiou of iviporlanl documentary evidence 
withholding it from prodiwing in Court — 
Presumption. 

Even if the burden to prove something does not 
lie on a party the Court can draw an adverse in- 
ference if such party having important documen- 
tary evidence in his possession throwing light on 
the fact withholds it from the Court : AIR 1917 
P C G ; AIR 1919 Mad 444 and A I R 1929 P C 
05, lid. on. [P 110 Cl] 

Cou-asjee — for Appellant. 

Clarl: and P. K. Basn — for Respondent. 


Mosely J. — In Suit No. 8 of 1934 of the 
District Court of Pyaiwu the A. K. A. C. T. 

. Ciiettyar Firm sued Clian ^\an Hong 
Pong, a Chinese merchant, under 0. 21, K.C3, 
md under S.53, T. P. Act, for a declaration 
hat certain properties which Maung Sein 
Done alias Chaii Clieing Tong, a Cliinaman, 
)urpoited to have tii-st mortgaged and then 
old to Chan Wan Hong Tong were liable 
o attacliinent and sale in satisfaction of 
lie Ciiettyar firm’s decree. In civil Regular 
)uit NO. 10 of 1935 of Llie same Court Chan 
A’.an Hong Tong sued tlio Ciiettyar farm 
itid Maung Sein Done, under S. 77, Regis- 
ration Act, to have a sale deed registered. 
I'bo suits were consolidated and tried toge- 
ber in the suit brought by Chan NVan Hong 
L’onc, who is referred to in the judgment 
iriefly as “tlio plaintiff.” On the date 6xed 
or hearing. Chan Wan Hong Tongs wit- 
losses were ready, but not those for the 
Ihettyar firm, and by consent Chan Wan 
^ong Tong produced bis evidence on all tlio 
natters in issue in both suits, thougli it I'os 
or the Cbottyar firm in their suit to prove 
hat the transactions which they impugned 
vere. ns they alleged, sham or fraudulent or 
:oUusive. The attachments made by the 
31iettyar firm had previously boon reiiioywt 
n Civil Miscellaneous No. 19 of 1934. of the 
District Court. Tlio learned Judge found m 
he course of detailed and careful judgment 
hat the transjictions between Chan Wan 
ilong Tong and Maung Sein Done wore no 
■enuino but only colourable. f j 

raudulent. and tliat they wore void os 
he creditors of Maung Sem Done 
•eason he refused to tliat tli^ 

leed bo registered. tlie suit 

;o discuss other i Regular 

or registration of the sale deed, jj-n.jgged. 

If. Kn. 10 Of 1935 was. therefore, dismissed 
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Chan Wan Hong Tong has filed two 
separate appeals against this decree. We are 
here considering Civil First Appeal No. 99 of 
1939, an appeal hrouglit by Chan Wan Hong 
Tong against the decree in Civil Regular 
Suit No. 8 of 1934 declaring that the sale was 
n sham and fraudulent transaction. The 
properties in question, a house in Pyaiwn 
and a single holding measuring 289 odd 
acres in Pyapon township, were attached 
by the Chettyar firm on 29th November and 
2nd December 1939 in civil Execution case 
No. 64 of 1933. One application for removal 
of the attachment (civil Miscellaneous No. 58 
of 1938) was dismissed as it was not filed by 
an authorize<l agent. The Judge's reasons 
are summed up at pp. 85 and 36 of liis judg- 
ment. The consideration for the stile deed 
of Cth May 1932. said to be Rs. CC,255, is said 
to have been the principal and iuterost on 
the deed of mortgage for Rs. 50,000, a duly 
registered deed of 27th February 1930. The 
consideration for the mortgage is said to 
have l)6on the amount due on Ex. IV, pro- 
missory note for Rs. 60,000 at Re. 1.4-0 per 
cent, executed on ist August 1928. Ex. w 
again is said to have been tlie consolidation 
of the amounts duo on two promissory notes, 
Ex. R of .5th March 1927 for Us. .30,000 in 
favour of Shaung Ah Wan Ma wliich is said 
to 1)0 the ]:lurmese equivalent of Beong 
Wan, and Ex. C of 9tli December 1927 for 
R8. 20,000. These again are said to have 
boon renewals of old promissory notes. 
Ex. C is said to have l>eeD a renewal of 
Ex. V, promissory note for Its. 20,000 at Re. 
1-4.0 per cent, of I2th December 1924. It 
is said that the promissory note of which 
Ex. R was a renewal is lost. 

The main contention in this appeal is 
that the Judge wrongly put the burden of 
proof on Chao Wan Hong Tong, and that 
the evidence on the record did not show 
that tlie transiictioD was a fraudulent or 
colourable one. The learned Judge found 
that EX. V could not have been executed on 
the date which it bears. The Judge did not 
believe the evidence as to the execution of 
EX8. B and C promissory notes, nor the evi- 
dence as to their being the consideration for 
the mortgage deed. The Judge gave reasons 
for holding that the mortgage deed itself 
was a sham transaction, and that therefore 
there was no consideration for the sale. In 
my opinion, the Judge came to the only 
possible conclusion on the evidence. 1 shall 
therefore review the evidence on these 
transactions as briefly as possible, but dwell 
a little on tlie evidence as to possession 


after the sale on which less has been said. 
(After renewing the evidence His Lordship 
proceeded.) It lias 1>een contended in argu. 
inent that the Judge constantly referred to 
Chan Wan Hong Tong as “the plaintiflf” 
throughout the course of liis judgment, and 
it is suggested tliat tl)e Judge wrongly cast 
the burden of proof on Chan Wan Hong 
Tong. 

As regards the genuineness of the trans- 
actions in question there is nothing to sup- 
port this line of argument. Clian Wan 
Hong Tong was referred to as “tlie pbiintiff” 
merely because he started both cases. The 
Judge did not B;iy in so many words on 
what side the burden of proof lay, hut he 
clearly indicated his oi>inion tliat the evi- 
dence did not merely sliow tliat it was not 
proved that the transactions were genuine. 
The Judge came to tlte further conclusion 
that the evidence was suflicient to show 
that the transactions were not genuine. The 
Judge did not have the advantage of liear- 
ing the evidence, hut I entirely agree with 
the conclusions which he drew. They were 
not conjectures founded on mere suspicion; 
tliey were reasoned conclusions arising from 
the evidence in the case. The burden of 
proof was, of course, initially on the Cbet- 
tyar firm to show that these transactions 
were not genuine. It is true that the s:ile 
deed bad not been properly registered. But 
when Chan Wan Hong Tong relied on S. .53A, 
T. P. Act. to cure Lliat defect it was again 
for the Chettyar firm to show that the 
registered mortgage deed was not good 
consideration for the sale. It was for thei 
Chettyar firm lo show that the iiiortgagej 
was only a colourable transaction by proving! 
inadequacy or absence of consideration and 
other circumstances suggesting that tlie sale 
was not meant to be acte<l upon : see 5 Rangl 
652* at p. 655, a decision of their Lordsliips 
of the Privy Council. If the defendants put 
forward a substantial case it was then for 
the plaintiff to rebut it by proof of the 
genuine character of the sale. I agree with 
what was said in 55 5fad 748’^ as to the 
meaning of the above ruling. 

In this case the substantive evidence for 
the defendants showed that Maung Sein 
Done was heavily embarrassed at the time 
of the mortgage sued upon, and that he 
was being pressed for repayment by respon- 

1. (’27) 14 AIR 1927 P C 237 : 105 I C788:6Raiig 
862 (P C), V. E. A. R.M.Fkmv.MaungBaKyin. 

2. (’32) 19 AIR 1932 Mad 302 : 137 I C 879 : 55 
Mad 748 : 62 M L J 236, Appatburai Chettyar v. 
Vollayau Chettyar. 
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dent 1 CheLtyai', and it also showed that 
part of the plaintitl’s evidence relied upon 
lEx. v) was a fabrication. It showed that 
Ex. w could not have been tlie considera- 
for the inert j^age deed. The rest of the 
evidence for the defence consisted of admis- 
sions elicited from the plaintiff and his wit- 
nesses in cross-examination. It is academic 
to aryuo tlie question of burden of proof at 
tliis staj»o wlicn all tlie evidence is on record 
and the plaintiff’s evidence itself has shown 
that the plaintiff’s case was a false one. 

Much argument has been adduced in 
an endeavour to say that no presumptions 
should ho drawn from the gaps in the evi- 
denco for Chan Wan Hong Tong because 
the burden was not upon him. and that it 
was for the defence to show substantively 
that his case was false. On tins I would 
like to quote some observations of their 
Lordships of the Privy Council in 40 Mad 
402^ at p. 408 viz.; 

A practice has grown up in Indian procedure 
of those in possession of important documents or 
information lying by, tni.sting to the abstract 
doctrine of the onns of proof, and failing accordingly 
to furnish to the Courts the best material for its 
decision. With regard to third p.irties, this may 
bo right enough; they have no responsibility for 
tho conduct of the suit; but with regard to the 
parties to tho suit it is, in their Lordships’ opinion, 
an inversion of Kouiid practice for those desiring 
;to roly upon a certain state of facts to withhold 
from the Court the written ovidonco in their pos- 
session which would throw light upon the pro- 
position. 'rho present is a good instance of thisbad 
practice. It is proved in the case by tho first wit- 
ness that ‘the mutt has regular fair day-books; 
they are not now l)Cfore the Court; lodgers are also 
maintained in tho mutt.’ These ledgers and day- 
books were in tho possession of tho defendants or 
those of them who were heads of tho institution, 
and they are not put in evidence. 

This was followed in 42 Mad 629, * where 
the head-note roads: 

Held, that, assuming that tho onus of proving 
tho binding nature of tho debt lay on tho plainliffs 
even in tho case of .a trade carried on ns joint 
family business, it was shifted to the defendants on 
account of tho presumption arising against them 
by their omission to produce their accounts called 
for by tho plaintifls, a presumption which arises 
against them whether the plaintifls have any 
evidence or not. 

Then in A I U 1929 P C 95,® at p. 99 their 
Lordsliips made the following remarks: 

In tho change of attitude on the part of tho 
defence and in its failure to produce documents 
presumably available and probably decisive one 

3. ('ITM MR 1917 P C 6 : 89 I 0 fi59 : 40 Mad 

402 : 44 I A 98 (P C), Murugesam Pillai v. M. D. 

Qnana Sambandha Pandara Sannadhi. 

4 . (’19) 6 A I B 1919 Mad 444 ; 60 I C 775 : 42 

Mad 629 : 80 M L J 668, Ouruswami Nadar v. 

Qopalasami Odayac. 

5. 1-29) 16 A I R 1929 P 0 96 : 114 I 0 692 (P C). 

Rameshwar Singh v. Bajit Lai Pathak. 


way or another if examined, tho learned Judges 
saw a design on the part of the defendant to take 
advantage of the abstract doctrine of the burden 
of proof upon a plaintiff in ejectment. 

Their Lordships, in agreement with the High 
Court, consider that the excuses made by the defen- 
dant for the non-production of these documents 
are unsatisfactory, and unreliable, and, like the 
learned Judges of the High Court, they consider 
that their non-production is due to tho fear that, 
if produced, they would either establish tho plain- 
tiff’s claim, or, in view of tho defendant’s admis- 
sion us to the existence somewhere within the 
village of three jotes of the plaintiff of the area 
assigned would lead to a successful claim, albeit 
in another suit, which would be more serious for 
tho defendant tLan that made in this suit. Their 
Lordships would refer to the views of tho Board on 
this subject expressed by Lord Shaw when deliver- 
ing tho judgment of the Board in 40 Mad 402,3 
would again endorse thorn. In their Lordships’ 
judgment tho learned Judges of tho High Court 
were well warranted in finding further confirma- 
tion of the plaintiff's evidence in tho defendant’s 
reticence and inconsistency. 

Ill the present case, Chan Wan Hong 
Tong failed to produce tho accounts of his 
firm for 1924-82, to show any payments 
made by him on the promissory notes in 
(question and any repayments towards them. 
Tlie practice of Cliinese firms of keeping 
and preserving books of account carefully 
is well known and has been recognized in 
a jironouncemont in a recent case of their 
Lordsliips of tho Privy Council on appeal 
from this Court. As their Lordships remark- 
ed in another case, (1927) A C SIS,** at p 520 : 

Onus as a dctorinining factor of the whole case 
can only arise if tho tribunal finds the ovidonco 
pro and con so evenly balanced that it can come 
to no such conclusion. Then tho onus will deter- 
mine the matter. But if tho tribunal, after hearing 
and weighing the evidence, comes to a deterramato 
conclusion, tho onus has nothing to do with it and 
need not bo further considered. 

I have no doubt that tho learned Judge 
of tho trial Court came to the proper in- 
clusion when he found that the transactions 
between Chan Wan Hong Tong's firm and 
Sein Dono were merely sham and collusive. 
This appeal will bo dismissed with costs. 


Mya Bu J.— I concur. 

D.s./U.K. Appeal dismissed. 


(1927)1927 A 0515:96 L^ P 0 84;187 L 
J 158 : 43 T L R 243, Robins v. National Trust 
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Special Bench 

Mya Bu, Donkley and Shaw JJ- 
Ma Dun May — Petitioner 

V. 

Saw James — Respond^t. 

Civil Ref. No. 2 of 1940, Decided 

anuary 1041, 1 of 1940. 

udge, Bosaein, in C. B. S. No. 


Maung Po Hlaing V. Po Nti 


1941 

(a) Divorce Act (J869), S. 10 — Pelilion mutt 
state distinctly facta upon which c/aim to have 
marriage diaiolved is founded. 

Evidonco in divorce proceedings to prove the 
caso of the petition must bo confined to the pleas 
set out in the petition. Consequently it is essential, 
as laid down in 8. 10 to insist that the petition for 
divorce shall state distinctly, as the nature oi the 
caso permits, the facts upon which the claim to 
have the marriage dissolved is founded. 

[P 111 C 1) 

(b) Divorce Act (1869), S. 14 — For exercise of 
discretion to excuse delay there must be some evi- 
dence explaining if. 

Before a Court can exercise the discretion to 
excuse the delay there should bo some evidence 
explaining it, to make clear that there was no 
connivance or indifiocenoe to the adultery. 

[P 111 C 2] 

Mya Bu J. — The petitioner filed a peti- 
tion, under the Burma Divorce Act on 14th 
February 1940, seeking a dissolution of her 
marriage ^ith the respondent, upon the 
ground of adultery coupled with cruelty 
and desertion witliout ronsonablo excuse 
for over four years. The parties are Karen 
Christians who are domiciled in Burma. 
They wero married on lOth Kiarch 1029 at 
Kanyinmyauug villogo, according to Cbris- 
tian rites, by the Baptist Pastor Thra Kya 
Aung who held a license to porfortn mar. 
riages. They lived in Bassoin district for 
about seven years, after which the respon- 
dent left for Kangoon. In the petition it 
was stated that the respondent committed 
adultery with one Ma Seiu Yin in January 
1996, and had two children by her. Ma Sein 
Yin is now dead. Tho allegation was taken 
to moiin that the alleged adultery com- 
menced in January 1936 and continued until 
Ma Sein Yin's death. The evidence given 
was to tho olToot that the respondent and 
Ma Sein Yin lived together as husband and 
wife until about one year or two years ago 
when Ma Sein Yin died. The two children 
of the union are said to be alive. Evidence 
in divorce proceedings to prove the case of 
the i>etition must bo confined to the pleas 
sot out in the petition. Consequently it is 
OBBOntial, as laid down in S. 10, Burma 
Divorce Act, to insist that the petition for 
divorce shall state distinctly, as the nature 
of the case permits, the facts upon which 
the claim to have tho marriage dissolved is 
founded. 

Cruelty is alleged, with no particulars at 
all, by tho mere statement that the respon. 
dent cruelly treated the petitioner. It was 
as well that the charge of cruelty was 
practically dropped. The only evidence of 
cruelty was the petitioner's statement that 
the r68xx)nd6nt used to beat her when they 
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were living together in her parent’s house. 
The decree granted to tho petitioner by the 
District Court was based uiwn adultery 
coupled with desertion without reasonable 
excuse for a period of two years and up- 
wards. Although the adultery proved went 
beyond what was strictly necessary accord- 
ing to the petition, there was evidence 
which was sufliciont to prove that the res- 
pondent committed adultery in January 1936 
with Ma Seiu Yin, taking the letter Ex. A 
in conjunction with the other evidence. 
There was also evidence to prove desertion 
without reasonable excuse for a period of 
over two years. The Court, under S. 14 of 
tlio Act, had amongst other things to con- 
sidor the delay in presenting the petition. 
That was done, bub in coming to the con- 
clusion that there had been unreasonable 
dolay the learned District Judge stated that 
the petitioner was only an ignorant village 
woman and she was perhaps hoyting that 
her husband might eventually return to her, 
especially after his mistress had died. It 
may have been ajiparent to tho learned 
Judge that the petitioner was ignorant, but 
there is no evidence of that or that she was 
hoping for the return of her husband to 
her. The petitioner was not questioned to 
explain the delay in the presentation of her 
petition. 

Before a Court can exercise the discretion 
to excuse the delay there should bo some 
evidence explaining it, to make clear that 
there was no connivance or indifforcnco to 
the adultery. There seems nothing in the 
evidence given in the case to indicate that 
the ywtitiouer was hoping for her hnsband 
eventually to return to her. If Ma Sein Yin 
died about two years ago, os stated by the 
Pastor Thra Kya Aung, there was inordinate 
delay. But the petitioner mentioned that 
Ma Seiu Yin died “last year” when she 
gave evidence on 13th May 1910. This matter 
requires clearing up. In tho circumstances, 
the case must be remanded for additional 
evidence to be taken, under S.17, Burma 
Divorce Act, on the question relating to the 
delay in the presentation of the petition. 
The caso is remanded accordingly. 

D.S./k.K. Case remanded. 
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Mackney J. 

Maung Po Hlaing — Ayipellant 

V. 

Po Nyi and others — Respondents. 
Special Second Appeal No. 147 of 1940, 
Decided on 9th July 1940. 
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(n) Ihtddhisl Lnw (Burmese) — Partition — - 
Suit (or — Prai/er ouijtil to include entire estate 
in vitoscsoever hands it ntay be. 

Ill the suit to partition an estate, thewlioleof 
that estate ought to he included in the prayer for 
partition in whosesoever hands it may be. 

[P 112 0 2] 

(h) Co-owners — Defendant in ezclusive posses- 
sion for ihj years — Onus is OJi plaintiff to show 
that he is co-oirner. 

A plaintiff wishing to succeed on the ground 
f hat ho is co-owner must establish that fact, where 
the defendant has beyond question been in exclu- 
sive and uninterrupted possession for a long period 
g., 25 years. CP 113 C 1] 

(c) Buddhist Law (Burmese) — Co-owners — 
J'roperty oriyinally of jiarenls — A'o proof that 
children hold it as co-owners— Co-ownership may 
hou-erer be jiresumcd in absence of partition. 

The fact that the property belonged originally to 
their parents does not in itself prove lh.at the 
children hold it an co-owners, but ro-ownership 
may ho presumed from the fact that after the 
death of the parents there was no partition of the 
estate among the children. [P 113 0 1] 

(d) Co-owners — Four brothers 

living together — One of them using i>roi>erly as 

his own After a lime rest of brothers going 

away and not Inhing interest in property for 
years — Though fact of leaving house ts not 
enough to show ouster, abandonment may be pre- 
sumed under S. lit, Evidence Act. 

Four brothers lived together and held properly 
belonging to their parents as co-ownor.s. One of 
them used the properly as his own. .After a time 
the rest of the brothers went away and took no in- 
terc.sL in th«- property for a long period e. g.. 25 
years: 

Held that abandonment on the part of the 
departing brothers of any claim that they might 
have had to the property might be presumed under 
S. 114, Evidence Act, which required rules of com- 
inonsenso to be applied to the consideration of cases 
though the more fact of le.aving the house was not 
sufl'icicnt to show ouster of the departing brothers: 
GLEB 112, iJisting: 29 Bom 300. Bel. oh. 

(P 118 C 1] 

J. H. Shuhla — for Appellant. 

N. Guha — for Respondents. 

Judgment. — The appellant was defen- 
dant in a suit brought by his two brothers 
and the legal representatives of a third 
brother for partition of a small piece of pro- 
I)erty which was in his, the appellant's 
possession. The plaintiCfs-respondenbs based 
their claim on the fact that the property 
had originally formed part of the estate of 
their parents. They alleged that after their 
parents' death the four brothers lived 
together in the same house for possibly five 
years and then, that is to say, nearly 2.5 
years ago the three younger brothers left 
the house and the appellant, the eldest 
brother, remained with the house and the 
property in his sole keeping. Since that 
time, it is admitted that they have not en- 
joyed the profits of the property or taken 


any interest whatsoever in it. In 1937 the 
same three brothers brought a suit against 
the appellant for partition of other pro- 
perty belonging to the estate of their 
parents. The property now in question was 
not included, the reason given being that 
at the time it bad passed out of the posses- 
sion of Maung Po Hlaing into the posses- 
sion of a person who had purchased it at an 
auction held by the revenue authorities in 
recovery of a loan taken by the defendant 
from the Government. What the circum- 
stances of that loan were, does not appear, 
but there is nothing to show that anything 
but the interest of Maung Po Hlaing in the 
property bad passed by such a sale. It is 
therefore a little difficult to understand why 
the plaintiffs should have omitted to sue 
for this particular piece of property, and the 


jmission at least suggests that they were 
lot very certain of their claim as regards 
ihis particular land. I may mention that 
ihat suit was dismissed in default of prose- 
lution. It has been claimed that the present 
suit was barred by reason of the existence 
if the previous suit. It is true that when 
it is desired to partition an estate, the 
whole of that estate ought to be included 
in the prayer for partition in whosesoever 
hands it mnv be. However, it is not neces- 
sary to decide this point in the present 
appeal. The original Court found most i^ues 
ill favour of the plaintiffs but. on the issue 
regarding the limitation, found for the 
defendant. The learned township Judge held 
that Art. 123, Limitation Act, applied and 
that the suit had become barred by limita- 
tion twelve years after the death of Aung 
Dun. Article 123 refers to suits for a distri- 
butive share of the property of an intestate. 
Accordingly the suit Avas dismissed. Ihe 
plaintiffs then appealed to theDistrict^urt. 
The District Court differed from the Town- 
ship Court on the finding of limitation and 
held that the right article to apply was 
Art. Ml and that as it f^PPe^^ed /rom *ihe 
circumstances of the case that Maung Eo 
Hlaing was in occupation or 
a cosharer the suit was not barred Acco^ 
onnflftl wfis allowed and the suit 


ilolendant doxv appxmls to 
68 mainly on the plea ‘hat the 
,a bylimiUtion It ft. 

at if the pleintiffs wished to saw^ 
ground thet they 

diablish that fact, for , and 
....nA /iTiflflfcion been in exolo 
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uninterrupted possession of this property 
<so far as the plaintiffs are concerned) for 
20 years. The fact that the property belong, 
ed originally to their parents does not in 
itself prove that the children held it as co- 
owners. The plaintiffs however were able 
to show that at least for live years after the 
death of their parents they did bold the 
property as co-owners. 1 think it may be 
conceded that such may be presumed from 
the fact that after the death of the parents 
there was no partition of the estate but the 
four brothers continued to live together in 
the same house. Thereafter, however, the 
position altered. It is true that the mere 
fact of leaving the bouse where this eldest 
brother resided is not sufficient to show that 
thereupon they were ousted from this pro- 
perty, but in considering this matter we 
must always boar in mind that the Evi- 
;dence Act requires rules of common sense 
to be applied to the consideration of cases. 
The Court may presume the existence of 
any fact which it thinks likely to have hap. 
ponod, regard being had to the common 
course of natural events in the conduct of 
public and private business in their relation 
Ito the facts of the particular case. 

Now, here we have a case whore four 
brothers lived together for a short time and 
then three of them went away leaving their 
older brother in possession of this piece of 
land out of other property belonging to 
their parents. From that time they have 
not taken the slightest interest in the land. 
Their brother has worked it and ho' was 
working it even whilst they were living 
with him. He has been in fact using it os if 
it were his very own. Surely from theso 
facts we may presume that the three bro- 
there have abandoned any claim that they 
might have had to the property and that 
the oldest brother was assorting his exclu- 
sive right to the land; otherwise how could 
such a situation have arisen? Surely at one 
time or another, earlier than after the lapse 
of 25 years, one at least of the younger 
brothers would have come forward to make 
a claim to this property. The fact that they 
did not do so indicates that they recognized 
&laung Fo Hlaing's exclusive title. I have 
been referred to the case in 5 L B R 112^ 
whore it was ruled 

that BO long as s eo-ownor who actually enjoys the 
profits of jointly owned property does not by some 
unequivocal act communicate to his co-owner, 
either dlrectiyor indirectly, thatbe no longer recog- 
nizes any right of the latter in the propertr, and 
1. (’09) 6 li B R il2mir^^ Le v. Ma 
Hmyin. 

lOil R/15 A 1C 
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asserts that he bolds the property as bis own to the 
exclusion of the other, the possession of one conti- 
DUOS to be the possession of both, and the one in 
possession can acquire no right against the other 
by adverse possession. 

In that case it would ap{)ear that there 
were five children who had agreed that they 
should enjoy the land in turn. The plain- 
tiff was one of these children who had 
failed to enjoy the land in her turns since 
1890, the first turn thereafter having occurred 
in 1895, the suit was brought in 1907 or 1908. 
It does nob appear that the other co-heirs 
also had been ousted, so that there was a 
clear case of co-ownership still subsisting 
and clearly tho fact that one co-owner had 
failed to take advantage of the arrangement 
made between the co-lieirs did not neces- 
sarily indicate tliat she renounced her title 
to her share. The present case is entirely 
different where one brother has been allowed 
to remain in undisturbed possession for 
25 years by all three other brotliers. 29 Bom 
.’? 00 - preceding on tho authority of certain 

English decisions ruled that : 

Solo possession by ouo teoaDt-in'Oommon couti- 
Quously foe a loog period without any claim or 
demand by any person claiming under the other 
tenants-in-common is evidence from which an ac- 
tual ouster of tho other tenants-in-common may 
be presumed. 

1 am of the opinion, therefore, that the 
appellant successfully established his claim 
to bo left in undisturbed possession of the 
prop>orty. This appeal is allowed with costs, 
advocate’s fee three gold mohurs. The plain- 
tiffs’ suit is dismissed with costs in the 
Township Court and in the Assistant Dis- 
trict Court. 

Q.N./r.k. Appeal allowed. 

2« {’06) 29 Bom 800: 7 Bom L R 252 » Gangadbar 
Vs Parashram Bbalcbandrae 
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Mya Bu and Mosely JJ. 

S. B* Das9 — Appellant 

7 . 

Ghanzhamda^ and others — Respond ents. 

First Appeal No. 117 of 1939, Decided 
on 13th May 1940, from order of Dist. 
Conrb, Akyab, in Civil Exn. Case No. 8 of 
1938. 

Civil P. C. (2908)9 S$, 73 and 47— Order under 
S. 73 determining queetion 0/ rateable distribution 
betu'un rival decree-holders ^Judgment-debtor not 
interested— Order does not /all under S. 47 and is 
not appealable. 

An order under 8. 78 determiaiog tho question 
of rateable distribution as betwecu rival decree* 
holders In which the judgment-debtor has no in- 
terost does not fall u a der S. i7 and is not appealable: 
AIR 1037 Rang 134, Foil, [P 114 C 1) 
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Doctor — for Appellant. 

IhtH — for Respondents. 

Judgment. — Mr. Hay objects that no 
appeal lies: vide A I R 1937 Rang 134.* It was 
held there that an order under S.73, Civil 
P. C., determining the question of rateable 
distribution as between rival decree-holders 
in which the judgment-debtor has no in. 
terest does not fall under S. 47, Civil P. C., 
and is not appealable. We are bound by that 
ruling. The facts here are indistinguishable. 
This appeal is dismissed with costs, advo- 
cate’s foe two gold mohurs in respect of each 
respondent, six gold mohurs in all. 

G.N./r.k. Appeal dismissed. 

K C37) 2Ta’IR 1937 Rang 184 ri69l:^644, Aga 
M. Sherazeo v. R. M. P. M. Chettyar Firm. 
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Ddnkley j. 

The King 

V. 

Maung Po Thaing and others. 
Criminal Revns. Nos. 640A, 642A, 643A, 
644A, G4oA and 616A of 1940, Decided on 
14th Novornbor 1940, to review proceed- 
ings of Township and Additional Magis- 
trate, Pyawbsve, in Criminal Summary Trial 
No. 113 and Criminal Regular Trial Nos. 60 
to 53 and 74 of 1989. 

(a) Criminal P. C. (J898), S. 435—Ordtr call- 
ing for proceeding signed and issued by head- 
quarters aastsfonf for District Magistrate »s void. 

UndcrS. 485 the District MagUtrato undoubtodly 
has power to call for the records of procoediags 
beforo any Magistrato of the District, even when 
those proccediogs are pending; but it is the District 
Magistrate who has that power, and an order 
signed by another person 'for' tho District Magis- 
trato, calliog for a proceeding, is an order without 
authority. Ilonco the order issued by tho head- 
quarters assistant and signed by him for District 
Magistrate is void. [P 115 C 2; P IIG 0 1] 

(b) Criminal P. C. (1898), S. 439 — Disfrief 
Magistrate has no power to stay proceedings in 
criminal Court subordinate to him — Only High 
Court can do so. 

There is do provision of the Criminal Procedure 
Code authorizing the District Magistrate to stay 

E rocaedings in a criminal Court subordinate to 
im, and it is only the High Court which has 
power to do so, that power being conferred by 
6. 489 of the Code and S. 85 (1), Government of 
Burma Act. When a case is once made over for 
disposal to a subordinate Magistrate, tho District 
Magistrate ia not competent to pass any order 
relating to it other than an order such as might 
be made by him under Chap. 82, Criminal P. 0., 
1. e.. 8s. 486, 486 and 487 : 80 Cal 449, Pel. on. 

[P 115 0 2; P 116 0 1] 
(e) Burma Courts Manual, Para. 102 — Discre- 
tion of District Magistrate under para. 102 how 
to b« exercised stated. 


The inetmetioD in the Burma Ooorta Manual*. 
(Para. 102) which is based on the provisions ol 
8. 17 (1), Criminal P. 0., no doubt applies to pend, 
ing as well as to completed proceedings; but the 
discretion which has to be exercised is the discre- 
tion of the Diatriot Magistrate, unfettered by influ> 
ences and pressure which may weigh with the 
Deputy Commissioner and it can very rarely be a 
proper exercise of such discretion to remove a pend- 
ing proceeding from the Court of a Magistrate and 
forward it to an executive officer, and even In tho 
rare cases when such a course might bo justiSable 
it would be ossential for the District Magistrate to 
take adequate steps to see that the record must be 
returned within a reasonable time so that the trial 
could proceed. [P 116 0 1, 2X 

U E Maung, Oovl. Advocate— foz the Crown. 

Tan Po Aye — for Respondents. 


Order. — This Court has been compelled 
to take up these sis revision matters on its 
own motion by reason of an abuse of judicial 
procedure occasioned by the action of tho 
Government of Burma in the department of 
forests. Eight cases under the Forest Act 
were instituted through the police by tho 
Deputy Conservator of Forests of the Yame- 
thin division. Two of these were sent to the 
Township Magistrate of Pyawbwe, who is a 
6r8t class Magistrate, for trial, and the other 
six were sent for trial to the Additional' 
Magistrate of Pyawbwe. who is a second 
class Magistrate. With two of these cases- 
I am not now concerned, because in one the 
accused has been acquitted by the township 
Magistrate and in the other the accused has 
since died. The six with which I am now 


concerned are Criminal Regular Trial No. 118 
A 1939 of the Township Magistrate of Pyaw- 
bwe and Nos. 60, 61, 62, 63 and 74 of 1939 of 
the Additional Magistrate of Pyawbwe. Cn- 
xjinal Regular Trial No. 113 of 1939 of the 
Pownship Magistrate of Pyawbwe was in. 
itituted on 30tb May 1939. There is only a 
lingle diary entry in the case. It states that 
.he accused and the prosecution witnesses 
vere present on 30th May, but owing to vmnt 
)( time the case was adjourned for trial to 
4th June. There is nothing else on this re- 
!ord and nothing further has been done ic 
,he case. Nos. 60 . 61. 62 and 68 of the Add|- 
.ional Magistrate of Pyawbwe were ins^- 
.uted on 6th May 1939 and they had reached 
,he stage of the defence. The same dia^ 
mtry appears in each of these 
;he late 9th June 1939. It states “bat tb^- 
•used was present but the 
;vere absent and that by order ‘be ^ 

;rict Magistmte the ”?ab. 

pending until further orders 
Sited to the District 

perusal. No. « . J«ne *99^, 

JJagistrate was instituted on 
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and \va8 fixed for bearing on 9tb June. On 
that date the accused and the prosecution 
witnesses were present, but as recorded in 
the diary the Magistrate did not proceed 
with the trial because bo had been ordered 
by the District Magistrate to postpone the 
trial sine die and to submit the proceedings 
to the District Magistrate. All these six cases 
therefore still remain pending, although the 
last action which was taken in regard to any 
of them was at the beginning of June 1989. 
After a lapse of more than one year, the 
records were recovered by this Court from 
the Secretariat of the Ministry of Forests 
with considerable difficulty. It remains to 
be seen how the records of these pending 
criminal cases reached the Ministry of 
Forests. 

On 8rd June 1989 the Deputy Conservator 
of Forests, Yametbin division, wrote to the 
District Magistrate of Yametbin District 
stating that ho had been ordered by the 
Ministry of Forests to request the District 
Magistrate to stay further proceedings In 
the eight cases to which 1 have referred and 
further as the Ministry of Forests desired to 
see the proceedings he requested the District 
Magistrate to send the proceedings to him. 
On the reverse of this letter the District 
Magistrate recorded the following note : 

call for tbo trial rocords of tbesa cases 
and order tbo Magistrate coDcernod to stay tbe 
cases pondiug furlbor orders. 

This note is signed by tbe District Magis- 
trate himself aud by "H. J. 0.", I presume, 
is meant the District Magistrate's head 
judicial clerk. How the head judicial clerk 
could call for proceedings or issue any order 
to a Magistrate, I am unable to understand. 
The order which was actually issued to the 
Magistrate is dated 7tb June and was ad- 
dressed to the Township Magistrate, Pyaw- 
bwe. It reads as follows : 

Please stay tbe cases under tbe Forest Act pend- 
iug further orders of tbelohowiog accused ofGnozj 
village. Tbe trial records of these cases may bo sub- 
mitt^ for my perusal. Tbe oases are beiog tried by 
you and io the Court of tbo Additional Magistrate, 
Pyawbwo. 

The order is signed "Fo Lat H. Q. A., for 
District Magistrate, Yametbin.” By some 
manner which has not been disclosed, this 
order was also communicated to the Addi- 
tional Magistrate of Pyawbwe, although 
beingaddressed only to the Township Magis- 
trate of Pyawbwe, it did not concern him, 
for orders to a Magistrate cannot be issued 
by proxy and tbe Additional Magistrate b 
not subordinate to tbe Township Magistrate. 
The cases were on 9th June 1989 subooitted 
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by these Magistrates to the District Magis- 
trate and they were then forwarded to the 
Deputy Conservator of Forests, Yametbin 
division, on iStb June, the letter forwarding 
them also being signed by tbe ”H. Q. A.,” 
for tbe District Magistrate. It appears that 
tbe Deputy Conservator in his turn trans- 
mitted the records of these pending crimi- 
nal trials to the Ministry of Forests and for 
over a year they have lain io tbe Secretariat 
of the Ministry without any action of any 
kind being taken. This Court obtained them 
from tbe Ministry on 20th July 19^0. By 
”H. Q. A.”, 1 understand is meant "Head- 
quarters Assistant,” that is to say, tbe Head- 
quarters Assistant of Deputy Commissioner. 
As such, he exercises no magisterial powers 
whatever and be certainly has no authority 
to act on behalf of the District Magistrate. 
This matter appears to have been at its out- 
set one more of the unfortunately all too 
frequent instances of tbe failure of an 
official, who functions both as Deputy 
Commissioner and District Magistrate, to 
dififerentiate between bis duty as Deputy 
Commissioner and his duty as District 
Magistrate. Under s. 485, Criminal P. C., 
the District Magistrate undoubtedly has 
power to call for tbe records of proceedings 
before any Magistrate of tbe District, even 
when those proceedings are pending ; but it 
is tbe District Magistrate who has that 
power, and an order signed by another per- 
son "for” tbe District Magistrate, calling 
for a proceeding, is an order without autho- 
rity. Therefore the order issued by the 
Headquarters Assistant to the Township 
Magistrate of Pyawbwe on 7tb June 1939, 
was a void order on which neither the 
Township Magistrate nor the Additional' 
Magistrate ought to have taken any action. 
I have noticed that in many districts it is 
common for Headquarters Assistants to sign 
orders on behalf of District Magistrates; it 
must now be realized that they have no 
authority to do so and this illegal practice 
must cease forthwith io all districts. 

However it was perhaps too much to 
expect that two subordinate Magistrates 
woold ignore such an order, and, so far as 
tbe order requiring that the proceedings 
should be submitted to him was concerned, 
it was an order which tbe District Magis- 
trate himself could have made. But that 
part of the order* which directed tbe two 
Magistrates to stay their proceedings was 
an order entirely without jurisdiction and 
not within tbe competence of tbe District 
Magistrate. There is no provision of the 
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Codo of Criminal Procedure authoriaiog the 
District Magistrate to stay proceedings in a 
Icriminal Court subordinate to him, and it is 
only the High Court which has power to 
do so, that power being conferred by S. 439 
|of the Codo and S. 85 (l), Government of 
[llurma Act. When a case is once made over 
[for disposal to a subordinate Magistrate, the 
District Magistrate is not competent to pass 
any order relating to it other than an order 
isuch as might bo made by him under 
chap. 32, Criminal P. C., i. e., Ss. 435, 43G and 
137 : see 30 Cal 449.‘ Hence the order made 
by the Headquarters Assistant, purporting 
to act for the District Magistrate, directing 
that these cases should be stayed pending 
further orders, was not an order which the 
District Magistrate was competent to make. 
The Magistrates themselves were competent 
to adjourn the trials by orders in writing 
for any reasonable cause, under S. 344, Cri- 
minal P. C., and it may perhaps be consi- 
dered that, in the case of a subordinate 
Magistrate, the fact that tlio District Magis- 
trate has called for the record is a reasonable 
cause, although I tliink that a Magistrate 
of courage and independence would have 
proceeded with the trials, so far as he was 
able to do so, on the day on which the order 
of the District Magistrate was received 
before submitting the proceedings. The 
Township Magistrate, being a 6rst class 
Magistrate, could also have stopped the 
proceedings in the trial before him under 
the provisions of s. 340, Criminal P. C., and 
if the District Magistrate had desired to 
stop these proceedings (although apparently 
all that he wished to do was to obey the 
order received from the Ministry of Forests 
through the Deputy Conservator of Forests) 
he might have accomplished this by trans. 
ferring the trials to himself and then stop- 
ping the proceedings under the provisions 
of- section 249. 

I am aware that there is an instruction 
in the Burma Courts Manual (para. 102 ) 
which says that, in the event of a gazetted 
Government officer desiring to inspect any 
record of a sul)ordioate Magistrate's Court, 
on his application to the District Magistrate 
the latter, after inspecting the record, shall 
decide, in the exorcise of his discretion, 
whether it should be forwarded to such offi- 
cer or not. This instruction, which is based 
on the provisions of s. 17 (n), Criminal P. C., 
no doubt applies to pending as well as to 
completed proceedings ; but the discretion 

i- (*08) 80 Cal 449, Radhabullav Boy v. Boaode 


which has to be exercised is the discretion 
of the District Magistrate, unfettered by 
influences and pressure which may weigh 
with the Deputy Commissioner, and it can 
very rarely be a proper exercise of such dis- 
cretion to remove a pending proceeding from 
the Court of a Magistrate and forward it to 
an executive officer, and even in the rare 
cases when such a coarse might be justifi- 
able it would be essential for the District 
^lagistrate to take adequate steps to see that 
the record must be returned within a rea- 
sonable time so that the trial could proceed. 
In the present instance the District Magis- 
trate never exercised bis discretion at all, 
and it would seem that he never oven ins- 
pected the records after they had been 
received from the Magistrates, but that they 
were forwarded as a matter of course by the 
Headquarters Assistant to the Deputy Con- 
servator of Forests. This action was not in 
accordance with either the letter or the 
spirit of the instruction contained in the 
Courts Manual. 

This matter was brought to the notice of 
this Court by the successor in office of the 
District Magistmte who originally directed 
his head judicial clerk to call for these 
records, and he has stated that frequent 
reminders and letters for the return of the 
records were sent to the Deputy Conserva- 
tor of Forests, who, in reply, had stated that 
ho was unable to obtain any answer to his 
requests to the Ministry of Forests for the 
return of the records. This statement, to 
my mind, discloses a serious state of affairs, 
and shows how very hazardous it is for a 
District Magistrate to remove the record 
of a pending trial from a subordinate Magis- 
trate and forward it for perusal to an exeou- 
tive authority, and confirms what I have 
already stated, that it is only on the rarest 
occasion that it can be a proper exeroise of 
the District Magistrate’s discretion to do so. 
The action of the Ministry of Forests m 
calling for the records of these pending cases 
was an unwarranted interference with the 
course of justice, and their retention for 
over a year heightened the gravity of t^ 
matter. The respondents have been oall^ 
upon to show cause why the trials shonld 
not proceed to a conclusion, but woMd wt' 

in my opinion, now be in * 1,0 

the principles of natural justice to brio« th 
respondents again before the criminal Co^ 
to answer for these petty offences after sue ^ 
gross delay. I therefore sugges tf the P 
Lnt District Magistrate that he ano 
instruct the Public Prosecutor to app y 
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under the provisions of S. 494, Criminal P. 0., 
to the Magistrate concerned for permission 
to withdraw from the prosecution of the 
respondents, or, if he prefers to adopt this 
course, transfer these pending cases to his 
own file and put an end to the proceedings 
under the provisions of S. 249 of the Code. 
The records of the trials will now be re- 
turned to the Magistrates concerned and a 
copy of this judgment will be forwarded to 
the District Magistrate of Yamethin for his 
information. 

D.S./b.k. Order accordingly. 

A. I. R. 1941 Rangoon 117 

Mya Bu and Mosedy JJ. 

V ^in Sin — Appellant 

V. 

Ko Kye and another — l^espondents. 

First Appeal No. 29 of 1940, Decided on 
29th May 1940, against decree of Dist. 
Court, Fyinmuna, D/- I6th December 1939. 

(a) Transfer of Property Act (18S2), S. 107 — 
Rico mill leased for one month — If after expiry 
of lease unmilUd paddy teas left fixed monthly 
rent moa payable for five years — Lease id for over 
one year. 

Wbero the loaae of a rice mlil is executed for one 
month with a condition that if there was paddy 
left unmiilod at the expiry of Iho lease a fixed 
monthly rent would bo paid every month for five 
years, the lease is a lease for over one year and re- 
(julrea registration. [P 117 0 2] 

(b) Registration Act (1908), S. 49 — Lessees 
admitting lease but pleading inadmissibility of 
lease-deed for vant of registration — Court can go 
behind lease and determine validity. 

Where the leasees admit the lease but plead that 
the lease deed is inadmisBible In evidence for want 
of registration the Court U fully entitled to go be- 
hind the lease and dotormloo its validity : A 1 R 
1917 Mad 718, Rel. on; AIR 1919 Mad 469. Ref. 

CP 118 0 1] 

(c) Lease — Lessees admitting lease — One of 
them pleading inadmiisd>ilily of lease deed — 
Lease found invalid — Lease is invalid against alf 
lessees. 

Wbero the lessece admit a lease but only one of 
them pleads that the lease deed Is inadmissible for 
want of registration and the lease is found to bo 
invalid it is invalid against all the lessees. 

[P 118 0 1] 

(d) Admission — Liability — Defendant admiU 
ling execution of document relied on by plaintiff 
but pleading document to be ineffective — Defen- 
dant's pleadsng is no admission of liability. 

An admission by the defendant that be had exe- 
cuted the document on which tho plalntifl relies, 
accompanied by a pleading that tho document la 
of no elloct, is no admission at all of the defen- 
dant's liability. (P 118 0 1] 

P. J?. Datu — for Appellant. 

£. Jlay and K. N. Dangali — 

for Respondents 1 and 2. respectively. 
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Mosely J. — This appeal can be shortly 
disposed of. The plaiutiff-appellant, U Min 
Sin, sued the two defendant. respondents, 
Ko Kye and bis son E Maung, on, it was 
said, two agreements of lease of 2lst Decem- 
ber 1935 and 2nd January 1936. The first one 
was a lease of a rice mill for one month from 
16th January 1936 to 15th February 1936 at 
Rs. 350 for the month. The second docu- 
ment recited that if there was paddy left 
unmilled on 15th February, Es. 850 monthly 
rent would bo paid every month for five 
years. The lease then was a lease for over 
one year and required registration : vtde 
S. 107,T. P. Act. In a previous suit <No. 1 of 
1937 of the Sub. divisional Court) tho plain- 
tifif obtained a decree against tlie defendants 
for nine months’ rent, Rs. 1950. The present 
suit was filed in tho District Court and was 
for Rs. 8750, rent for 25 months from I5th 
October 1986 to 14th November 1938. 

The first defendant in his written state- 
ment admitted the allegations in para. 1 of 
the plaint, that is to say that he lured tho 
mill on those two agreements. His defence 
was that he had given up the mill at an 
oral compromise relinquishing bis claim to 
compensation against the plaintiff for not 
allowing night work. How defendant I’s ad- 
vocate, an experienced advocate, Mr. S. Roy 
Cbowdhury, came to overlook tho fact that 
Ex. B was unregistered 1 am totally at a 
loss to conceive. Plowever, this defect was 
remedied in the written statement of de- 
fendant 2 filed by a different advocate, U 
Hla Maung. This defendant merely said as 
regards these leases that be was assured 
that he would be under no liability and so 
signed them. In para. 8 be said that these 
leases or deeds of agreement wore inadmis- 
sible in evidence. What he obviously meant 
by this is that he executed the leases but 
that they were bad leases for lack of regis- 
tration and that the plaintiff could not sue 
on them. The diary of J5th March 1939 re- 
cites that tho advocates for the parties were 
present, (I presume this means all the advo- 
cates were present), when issues were 
framed, hut for soma extraordinary reason 
the Judge failed to frame an issue as to whe- 
ther the leases were valid or not. When it 
came to judgment, however, it appears that 
this point was raised in argument for tho 
defendants, and it also appears from the 
heading of the judgment that Mr. Chow- 
dhury was the only advocate who argued 
the case for tho defendants, so the point 
must presumably have been raised by Mr. 
Cbowdhury. The Judge decided, inter alia, 
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fclmt the suit for rent did not lie on this 
unregistered lease, Ex. B. 

It is now argued before us that the lease 
or leases, having been admitted, need not 
have been proved. This might have been so 
had defendant 1 only been concerned and 
had the point not been taken up for him 
and had the leases not been proved, but the 
leases were actually sought to be proved on 
behalf of the plaintiff. The rulings cited in 
this connexion are (1897.01) 2 U B R 379,* 
1 Rang 472^ at p. 475 and 42 Mad 41.^ Per 
contra, I note 35 I C 18 ,* where a Bench of 
the Madras High Court had previously held 
in the case of an unregistered lease that the 
Courts should not act on admissions made 
by parties in their pleadings when the docu. 
moots whose execution or contents are thus 
admitted are not receivable in evidence and 
when the admissions are accompanied by 
denial of liability on the ground of such 
defect. This appears to me to go for grant- 
ed, because an admission by a party that 
be had executed the document on which the 
plaintiff relies, accompanied by a pleading 
that that document is of no effect, is no 
admission at all of the defendant’s liability. 
But it was also hold (Per Sadosiva Aiyar J.): 

If the logislativo provision (hero S. 49, Registra- 
tion Act) declaring such a document to bo in- 
admissihio in ovidcnco or inoSectual (or cortaiD 
purposes is based on reasons of public policy, a 
Court ought to go behind the admiRsioos in tbo 
pleadings and rofuso to act on the admitted (acts 
in favour of either party. 

This ruling is not cited in 42 Mad 4i*: see 
also 49 I c 278.* In my opinion, the trial 
|Court, which could and ought to have framed 
a formal issue as to the validity of the docu- 
ment was fully entitled to go into its vali- 
dity in view of the pleadings and to come 
to the decision it did, which was obviously 
a correct decision. If the document is found 
to be invalid against one party it was rightly 
held to be invalid against both. As regards 
the contention of res judicata, it having 
apparently been held in the previous suit 
that Ex. D was a valid lease, it is only 
necessary to point to the words of 8. 11, Oivil 
P. C. The Subdivisional Court was not com- 
petent to come to a finding in this suit sub- 

1. {’97-01) 2 U B R 379, Maung Kat v. Maung So. 

2. (’24) HAIR 1924 Rang 57 : 82 I 0 610 : 1 
Rang 472, Mauug Wala v. Maung Shwe Quo. 

3. (’19) 6 A I R 1919 Mad 883 : 48 I C 166 : 42 
Mad 41 ; 86 M L J 655 (FB), Mallappa v. Matam 
Nagu Gbetty. 

4. (’17) 4 A I R 1917 Mad 718 ; 85 I C 18 : 31 
M L» j 940, Kotamreddi Seetamma v. Kriabna- 
swamv Row. 

5. (’19) 6 A I B 1919 Mad 469 ; 49 I 0 278, Moni- 
appa Obettiar v. Vollacbamy Munnadi. 


sequently 6l6d in the District Court which 
was for subsequent rents of the value of 
Rs. 8750 . The suit was one for rent, not for 
damages for use and occupation. This appeal 
will be dismissed with costs. 

Mya Bn J.—I agree not only in the deci- 
sions of my learned brother but also in the 
expression of amazement at the failure of 
Mr. Roy Cbowdhury to raise a question as 
to the validity of the lease sued upon in the 
written statement of his client, defendant 1. 

G.N./r.E. Appeal dismissed. 
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Roberts C. J. and Mosely J. 
U Sin — Appellant 

V. 


Ma Ma Lay — Respondent. 

First Appeal No. 61 of 1940, Decided on 
19th August 1940, against decree of High 
Court, in 0. R. S. No. 140 of 1938, D/- 24th 
April 1940. 

(a) Civil P. C. (1908). 0. 23, B. 1 — Leave to 
file fresh suit can be granted only on withdrawal 
of earlier suit and not on its dismissal. 

A Judge cauQol give leave to a plaintiS to file a 
fresh suit upou the dismissal of an earlier suit but 
only upon its withdrawal : A I R 1925 P 0 65, 
Bel. on. (P 119 0 23 


(b) Civil P. C. (1908), S. 11 — Previous suit by 
wife for divorce — Ho alternative plea for decla- 
ration that she is not wife— Subsequent suit for 
such declaration ts not barred by res ji«i»cofo. 

It cannot be said that a person petitioning the 
[Tourt for a divorce as a husband or wife ought to 
sdd an alternative plea asking for a declaration 
that be or she is not a husband or wife at all, 
because the marriage has long ago ceased to exist. 
Those matters are so dissimilar that their union 
not only might but must certainly load to confu- 
jlon. Honce the falluro of a wife in earlier suit for 
iivorco to raise alternativo ploa for declaration that 
her marriage has coasod to exist will not bar * 
wsquont suit for such declaration. fP 120 0 IJ 

(c) Civil P. C. (1908), 0. 2.B.2 — 0. 2. B. 8 
ioes not apply to joining of different causes of 
setion in same action. 

Order 2, R. 2 is not directed to the inclusion In 
>no and the same action of different causes of ac- 
Hon oven though they arise from tbo same 
Hons : 41 I A 142 (PC). Bel. on. [P 120 0 2) 

(d) Buddhist law (Burmese)— ifarriage-Law 

}/ divorce explained. 

A husband who believes his wife to be 
adultery may obtain her admission of 
the dissolution of marriage may take pl«w W 
mutual consent on the footing that the 

retain the bnapaeon property. If ^de- 

and a separation ensues by reason of bis own oe 

sertlon. then he has thr« years in 

a suit for a decree of divorce, ^ v only 

their differences bis wife has J 'SUoroe he 

has one year. In the salt for a dwi« 

may. if he can. prove the f^tom of y. ^ 

unlw ho does so the dlssolntlen of marring 



1941 

^omos effective at the explratioa of one or other of 
those periods whichever may apply. He isooloDger 
a husbaod and ho caoDOt "prove the adultery la a 
suit for divorce brought by him.'* Nor can ho 
bring a suit for a declaration that the dissolution 
cf the marriage tie was effected in ciroumstances 
that bis former wife has been guilty of adultery. 

[P 122 0 1] 

JJ ZeTa^ for Appellant. 

U Mnung Maung for TJ E Maung — 

for Bespondoot. 

Roberts C. J. — This suit (civil Regular 
no. 140 of 1938) was brought by the respon- 
dent against the appellant to whom she bad 
been married, and was for a declaration that 
the status of husband and wife had ceased 
to exist between them on 20tb January 1935, 
owing to the husband’s alleged desertion 
three years prior to that date, followed by 
absence of communication between the par- 
ties, and the failure of the defendant to 
maintain the plaintiff; or alternatively that 
the marital tie was severed on 20th January 
1932, on the wife’s desertion one year before 
that date; the plaintiff also prayed for an 
order directing accounts to be taken of the 
property of the marriage and for possession 
of her lawful share. The respondent had 
filed an earlier suit (civil Regiilar No. 61 of 
1937) on the footing that she was at the date 
■of filing it a married woman. In that suit 
she asked for a decree of divorce on the 
ground of cruelty, and the cruelty alleged 
was the bringing of a false charge of adul- 
tery against her by her husband, and turn- 
ing her out of the house. The husband 
pleaded in bis written statement that the 
plaintiff was no longera married woman; he 
admitted that they had parted on 2l8t 
January 1931, and had lived separately ever 
since. If the separation amounted to deser- 
tion on the part of the wife the marital tie 
would be severed one year later; if it were 
desertion on the part of the husband it would 
be severed three years after he refused to 
take her back on 20th January 1932 and, it is 
contended on the part of the appellant, that 
if the separation was in consequence of the 
wife’s adultery it would sever the marriage 
tie at once. At all events, the point taken 
by the defence in the first suit was that the 
plaintiff was not the defendant’s wife at the 
time of bringing her action. 

At the trial the wife sought leave to 
amend her pleading; she wanted to bring an 
action for a declaration that the marriage 
was no longer subsisting. Leave to do this 
was refused her, the learned Judge pointing 
out that she was seeking to substitute anew 
and entirely different cause of action against 
the defendant. The wife thereupon offered 
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no evidence in support of her suit for divorce 
and it was dismissed because she did not 
choose to pursue it on the unamended plaint. 
It is not quite right to say, as we were asked 
to do, that it was dismissed on the footing 
that the marriage had already been dis- 
solved. There was no finding to that effect; 
it was dismissed for want of prosecution. 
The learned Judge was asked to give leave 
to the plaintiff under O. 23 to file a fresh 
suit. He stated that if it was necessary for 
him to give leave (which he doubted) he 
would do BO. It seems that no authorities on 
this point were cited to him, but a trial 
Judge cannot give leave to a plaintiff to file 
a fresh suit upon the dismissal of an earlier 
suit bub only upon its withdrawal. The 
plaintiff here did not withdraw her suit, but 
it was dismissed. And having had it dis- 
missed she could not bring a fresh suit on 
the same cause of action : 52 I A lOO.* There 
was however nothing to prevent her bring- 
ing a suit against the same person on a 
different cause of action provided the provi- 
sions of S. 11, Civil P. C., were not infringed. 
Broadly stated, the rule in S.ll is a simple 
one. When a matter has been directly and 
substantially in issue in one suit and has 
been beard and finally decided by the Court, 
the parties to that litigation cannot get the 
matter tried again in a subsequent suit but 
are bound by the final judgment. The par- 
ties to the litigation who are bound include 
their representatives in interest or persons 
claiming under them. Parties to former 
litigation are not, however, bound, when in 
a subsequent suit they are suing in a diffe- 
rent capacity. And, in a subsequent suit, a 
decree can only be pleaded as res judicata 
when the Judge by whom it was made bad 
jurisdiction to try and to decide the sub- 
sequent suit itself. These qualifications, 
however, do not apply to the appeal before 
us. I only mention them lest it should be 
thought that the broad statement of the 
rule is exhaustive. 

If, therefore, the matter in dispute in the 
present suit was directly and sabstantialiy 
in issue in the former suit, and was heard 
and finally decided by the Court, the doc- 
trine of res judicata would apply. The 
learned advocate for the appellant contends 
that it was directly and substantially in 
issue. He says that it falls under Expl. IV to 
S. 11 because it was matter which ’’might 
and ought to have been made ground of 

1. ('26) 12 AIR 1926 P 0 66 : 91 I 0 280 : 47 All 
168 : 27 O C 334 t 62 I A 100 (P 0), Fateh Siagh 
V. Jagannalb Baksb Bingb. 
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attack” in the former suit and must there- 
foro be deemed to have been a matter directly 
and substantially in issue in that suit. In 
2 Cal 152- a father had conveyed some land 
to bis daughter as stridhan. After the 
daughter s death, her mother brought a suit 
to recover the property saying that the gift 
deed was a forgery; it was held that the 
deed was genuine and the suit was dis- 
missed. The mother then brought a second 
suit claiming the land as her daughter’s 
heiress and it was held that the second suit 
was barred. Kemp J. observed (at p. 173) 
that the mother had to make out a title to 
possession and the title she set up in the 
second suit was one which she could and 
should have set up in the first suit, as the 
father and daughter were already dead; 
she had not changed her cause of action. 
In 25 Bom 109® the plaintiffs had first sued 
the defendant as surviving members of a 
joint family ; their suit was dismissed. They 
then brought a second suit claiming to be 
entitled as reversioners on the death of the 
widow of the former owner. Jenkins C. J. 
in considering L'xpln. iv to s. ii said they 
ought to have made tins second contention 
a ground of attack in tho former suit and 
remarked (at i)agc 193) : 


clear that a plaintiff must include the whole 
of tho claim which he is entitled to make 
m respect of his cause of action, and that 
he cannot afterwards sue for a relief in 
respect of the same cause of action which 
he has omitted to claim. The rule is not 
directed to the inclusion in one and the 
same action of different causes of action 
even though they arise from the same trans- 
actions ; see 41 l A 142.® In that case the) 
first action was on two promissory notes ; 
so long as they were outstanding there 
could not be right of action by the plaintiff 
except upon them. This action having been 
dismissed on the ground that there had 
been material alterations in the notes plain, 
tiff then claimed upon an award under 
which the promissory notes were given ; it 
was held that it was impossible to say that 
this claim was the same cause of action as 
the claim upon the notes and ought to have 
been included in the prior action. 

The conclusion at which I have arrived 
is that the present suit by the appellant 
was not barred by S. 11 , Civil P. C., or by 
the provisions of 0.2, R.2, and the matter 
now in dispute cannot be deemed to be res 
judicata. In the present suit, the appellant 
pleaded that the marriage was dissolved 


Whoro matters are so diKsimilar that tboir union 
might lead to confusion the construction of tho 
word 'ought' would become important; in this case 
tho matters were tho same. 

These very words wore evidently taken 
from tho judgment of Lord Morris in 20 Cal 
79'* at p. 85. But how can it bo said that a 
person petitioning the Court for a divorce 
as a husband or wife ought to add an alter, 
native plea asking for a declaration that ho 
or she is not a husband or wife at all, 
because tho marriage has long ago ceased to 
exist? These matters appear to me to bo so 
dissimilar that their union not only might 
but must certainly load to confusion. The 
causes of action, which a married woman 
brings for divorce, and which a woman no 
longer married brings for a declaration that 
tho marriage has long ago ceased to subsist, 
are surely inconsistent and ought not to bo 
brought together. And again, not only are 
tbe causes of action incongruous but tho 
date at which partition must be reckoned 
if tbo plaintiff wore successful would be 
different. A reference to 0 . 2 , R.2, makes it 

2. ('70 3 Cal 152, Donobundhoo Chowdhry v. 
KrfstomoDee Dossee. 

3. (’01) 26 Bom 109 : 2 Bom L B 872, Oudappa 
V. TIrkappa. 

4. (’98) 20 Cal 79 : 19 I A 284 : 6 Bar 241 (P C), 
KameBwar Parahod v. Bajkumarl Buttan Koer. 


owing to the plaintiff's adultery, and the 
question arises whether a husband can at 
this stage raise any such plea— >it is con- 
tended by the respondent that a husband 
can only aver and prove the adultery of his 
wife in an action brought by him for divorce 
on the ground of her adultery. It seems 
necessary to enquire what may happen under 
Burmese Buddhist law when a husband 


suspects that his wife is guilty of adultery. 
First, of course, he may disregard his sus- 
picions: or, none tho less entertaining the 
conviction that she is guilty, he may con- 
done the offence. That aspect of the matter 
does not arise hero. Secondly, he may ask 
in the Courts for a decree of divorce ; that 
does not arise here either. Thirdly, ho may 


succeed in getting a divorce by mutual con- 
sent; the wife, whilst not admitting her 
guilt, may agree to this ; and I am disposed 
to think, though it is unnecessary for me to 
lecide, that she might whilst either admit- 
iing or denying her guilt submit to her dis- 
missal on the footing that her husband ^ 
retain the hnapazon property in tho oir- 
mmstanoes of tbe case. But, fourthly* it >8 
sontendod that the hus band may put her 

>. (’18) 41 I A 142 : 26 I 0 228 : (1914) A 0 618 ^ 
83 L J P 0 181 (P C), SftinJnathan Obettjr v. 

Palanlappa Ohetty. 
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away. Tho following passage of Manugye 
ob. XII (48) has been cited : 

CoDC«rDing putting away a woman who does 
not conform to the habits of her class, but addicts 
hor&elf to low habits, it is thus said : If a woman, 
without regard to the credit of her family takes a 
paramour, or without tho knowledge of her hus* 
band steals, or conceals bis property, it is not said 
the husband shall only cease connubial intercourse 
with her ; her habits are bad ; she has certainly no 
regard to the honour of her family. For tbis rea- 
son, let him take all the property, and have a 
right to put her away. 

Shortly stated, this lays down that if the 
wife takes a paramour the husband may put 
her away and retain the bnapazon property. 
We have been urged that this is Buddhist law 
and thore is no law which, in a matter of this 
kind, can abridgeor alter it. I have the groat, 
est sympathy with tbis contention, and if it 
were capable of application I should have no 
hesitation in applying it. But who is to de- 
cide whether the wife lias taken a paramour 
or not? As I have remarked, her submission 
to being "put away" on this ground may 
conclude the matter. But in many cases she 
may not, and in the present case she does 
not at all, admit her guilt ; hero there was 
no divorce by mutual consent on tho foot- 
ing of admitted adultery. I cannot think 
that the husband can be judge in his own 
cause in such a matter. One can imagine a 
husband who had no ground for suspicion 
at all but a desire to rid himself of his wife 
for some quite different reason, turning out 
his wife and invoking tbis provision of the 
law as though he hod only to make a charge 
which everyone know was groundless in 
order to justify bis action ; or it is possible 
to think of a jealous husband who has had 
quite groundless fears as to his wife's fide, 
lity patting her away" under this provi- 
sion ; is be, although she is quite guiltless, 
to be allowed to retain all the bnapazon 
property? The appellant’s advocate, with 
wisdom, has not pretended that a wife may 
bo cast adrift in tbis way upon a baseless 
charge. 

It would not suffice to try and interpret 
the provision in Manugye by saying that if 
tho husband bad reasonable grounds for be- 
lieviog the wife to be guilty he could put 
her away under this section. For one thing 
the laws of Menoo do not say that at all ; 
for another, it would be impossible to hold 
that a divorce took place on one day because 
the husband mistakenly and on reasonable 
grounds believed his wife to bo guilty of 
misconduct, and that his discovery of his 
error amounted to a remarriage of the par- 
ties. Much might have happened in the 
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meantime. Tbis drives me to the conclusion 
that although the provision cited is good 
law it certainly does not mean that a hus- 
band who merely suspects his wife of odul- 
tery can put her away. He can only put 
her away without her consent if in the 
words of Manugye “she takes a paramour"; 
nobody can ever know whether she hasdone 
so or not till it is proved in a Court of 
justice. Therefore, when I remarked at an 
early stage in tbis judgment that it was 
contended on the part of the api)ellaDt that 
if the separation was in consequence of the 
wife's adultery it would sever the marriage 
tie at once, I bad in mind tliat it would bo 
diflicult to show in any particular case that 
the separation took place because tho wifo 
had in fact committed adultery unless proof 
wore given in a Court of justice of this fact; 
altliough it might be easy to show that 
separation took place because the husband 
thought, or said ho thought, that his wifo 
had committed adultery. This being, as I 
understand it, the law, we are obliged to 
consider tho husband’s position according to 
it. If he does not disregard his suspicions, 
or condone the offence, or obtain a divorce 
by mutual consent, ho has to decide whe- 
ther lie will put his wife away or whether 
he will resort to tho Courts to prove his 
wife's adultery and thus obtain a decree of 
divorce. 

It is clear that if he puts his wifo away 
in circumstances which do not, through lack 
of proof of the factum of adultery, entitle 
him to retain the bnapazon property the 
marriage nevertheless becomes dissolved by 
eillux of time owing to the separation. In 
such a case the desertion must be that of 
the husband and at tbe expiration of three 
years the marital bond is severed. At any 
time before the expiration of that i)eriod 
the husband may ask the Court for a decree 
of divorce, and will obtain it if ho can prove 
adultery; but if ho does not choose to come 
to Court with such a prayer within three 
years bis right to tender such proof is at an 
end, for bo ceases to be a husband. He has 
then chosen not to bring his petition with- 
in tbe period of coverture, and it is plainly 
too late to do so afterwards. In 1933 R L R 
229,° a Bench decision, Dunkloy J. said (at 
p. 234) : 

In tbe present case, tbo husband not having 
brought an action for divorce against tboiippollant 
OQ account o( her adultery, tho marriago was 
brought to an end by tbo appellaDt's dosortion and 

6. ('38) 25 A I R 1938 Rang 168: 177 IC 492: 1938 
R L R 229, Ma Dun Mai v* filauog San Tun. 



122 Rangoon Mirza Mohamed v. Jambulingam Chettyar A. I.R, 


not by ber adiiltery, and therofore the rights of the 
appellant and her deceased hunband's heirs to the 
joint property of the murcugo must be decided in 
accordance with the law for the division of that 
property on the marriage becoming dissolved by 
desertion, 

and at a later stage of his judgment he 
remarked : 

In iny opinion oven if there is an ailegatton of 
adultery against the wife, the joint property must 
1)0 divided on the footing that the marriage has 
been dissolved by desertion, unless the husband 
has proved the adultery in a suit fordivorce brought 
by him. 

We have been asked to direct that this 
decision may be considered by a Full Bench 
of not less than three Judges, but I respect, 
fully agree with what the learned Judge 
there stated. A husband who believes bis 
wife to be guilty of adultery may obtain 
her admission of guilt and the dissolution of 
marriage may take place by mutual consent 
on the footing that the husband retain the 
hnapazon property. If ho cannot do this and 
a separation ensues by reason of his own 
desertion, then he has three years in which 
to bring a suit for a decree of divorce, but 
if by reason of their difTerooces his wife has 
deserted him, lio only has one year. In the 
suit for a decree of divorce he may, if he 
can, prove the factum of adultery, but un. 
less lie does so the dissolution of marriage 
becomes effective at the expiration of one or 
otimr of these periods whichever may apply. 
He is no longer a husband and ho cannot 
"prove the adultery in a suit (or divorce 
brovight by him.” Nor, in my judgment, 
can ho bring a suit for a declaration that 
the dissolution of tho marriage tie was 
effected in circumstances that his former 
wife has been guilty of adultery. Accepting 
the authority cited as good law, the time 
has gone by for that. To hold otherwise 
would be to permit the disputed question of 
the wife’s adultery to be examined into 
many years after tho marriage had been 
dissolved and when tho husband had omit- 
ted to seek to put an end to coverture by 
proving the truth of his suspicions in a 
Court of justice. And, if he cannot bring a 
suit of this kind, it seems to me to follow 
that he cannot raise a defence of this kind 
in a suit brought against him. 

Some attempt has been made to show, as 
against the respondent, that one Maung Hla 
Tin was convicted of adultery with the 
appellant’s wife in 1082 . The respondent bad 
no opportunity of showing that she bad not 
committed adultery with him, and these 
proceedings are not relevant to any issue be- 
tween the present parties. As, in the Court 


below, the admission was made on behalf of 
the wife that she would accept the view that 
ber conduct amounted to her own desertion, 
tho learned trial Judge was in my respect- 
ful opinion, right in considering that the 
marriage became dissolved on 2i8t January 
1983. The learned trial Judge remitted the 
case to the Deputy Registrar for amend- 
ment of pleadings in order that issues might 
be framed on which a decision could be 
reached as to share to which the plaintiff 
was entitled. The appeal against his deci- 
sions in all these matters must be dismissed 
and the appellant must pay the costs, advo- 
cates' fee in this Court 25 gold mohurs. 

Mosely J. — I agree. Manugye. ch. XII, 
para. 43 at p. 858 has been quoted for the 
appellant. It is to be noted that para. 8 at 
p. 845 is much less uncompromising. It says 
that if the wife really has a parauaour and 
admits that she has or goes with him, the 
husband may take posse-ssion of all the pro- 
perty. In my opinion (1892 96) 2 U B R 116^ 
is still good law, and unaffected by the deci- 
sion here or by 1938 R L R 229.® (1892.96) 2 
U B R lie’ was a case where the wife eloped 
when the husband was suffering from an 
illness from which he did not recover. The 
husband, of course, could not sue for divorce. 
It was therefore, following S.276, of the 
Attathankepa and Manugye, Chap. XII, paras. 

3 and 43 in a suit between the wife and an 
heir of the husband, that the wife had for- 
feited all interest in tho husband's property 

by her misconduct. 

D.S./R.K, A ppeal diimissed. 

7r{’92-96) 2 U 13 B 116, Maung Tok v. Ma Kin. 
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Mya Bo and Mosely JJ. 

Mirza Mohamed Osman and others — 

Appellants 

V. 

S. B.A/.C. T. J. Jambulingam Chettyar 
by agent Muthu Palaniappa Chettyar 

Respondent. 

First Appeal No. 12 of 1940, and Mjw- 
peal No. 3 of 1940, Decided on 30th May 
40 from decree and order of Ass^ 
urb. Insein, D/- 14th October 1939. 

a> Evidence Act ( 1873 ), S. 68 - One 
, witnesses not speakmg to 

ito doubt only one 

lod if that attesting wlt^ K^Ubedooa nob 
n by the attesting witnesses. Bu* u 
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do so, it is nocossar; to prove that the deed was 
properly attested by those other attesting witnesses. 
Where it is impossible to call any attesting wl^ 
nesses and where all that can bo proved is their 
handwriting it will be presumed, until the contrary 
is shown, that the persons who purported to have 
signed were in fact attesting witnesses. [P 12501, 2] 

(b) Principal and Agent — Agent of firm ad- 
vancing firm's money and obtaining mortgage in 
Ail favour — Fact that he uses firm's initials 
would not show that transaction u'os entered info 
by firm. 

Where the money advanced wasthefirm’smoooy, 
but the mortgage was in favour of the firm’s agent, 
the mere (act (bat he used tho firm's initials would 
not show that the transaction was entered into by 
the firm : A 1 R 1935 Rang 81 and AIR 1992 Rang 
97. Bel on. [P 126 0 2; P 126 0 1) 

(cj ilortgage — Assignment. 

Mortgage can only bo assigned by a registered 
deed oi assignment and not by a document which 
merely purported to recite a previous partition : 
AIR 1936 Rang 152, Bel. on. (P 126 0 1] 

P. B. Sen — for Appellants. 

P. S. Basu — for Respondent. 

Moaely J. — It is clear that this appeal 
must succeed. The plaintiff res(X>ndeot, S. H. 
M. C. T. J. Jambulingam Chettyar, sued 
defendant appellant 1, M. M. Osman, defen- 
dant-appellant G, S. A. Aziz, bis agent, and 
defendants api)ellaQtB 2, 8 4 and 6, who are 
tho legal representatives of Mirza Akbar ALi, 
deceased, on a mortgage which, ho said, was 
executed by Aziz as the agent of Osman and 
06 surety, and by Mirza Akbar Ali. Ho sued 
for the principal, Rs. 5000, and Rs. 1000, out 
of nearly Ra. 4000 interest due, in all for 
Its. 6000. The mortgage was executed on 18th 
March 1030. In the written statement of de- 
fendants 1 to 5 they said (para. 1) : “Those 
defendants do not admit the allegations of 
paras. 1 and 2 of the plaint" (where it was 
said that the plaintiff was the mortgagee 
and whore the particulars of the mortgage 
were given), "and put tho plaintiff to strict 
proof of the same" (that is to say of the 
mortgage of course). In para. 2 they said ; 
"These defendants do not admit the allega- 
tions of para. 6 of tho plaint" (para. 6 recites 
that the mortgage was originally one in 
favour of S. R. M. C. T. S. S. P. A. Firm, of 
which the plaintiff was then a partner, and 
that there was subsequently a dissolution of 
partnership by a registered deed and divi- 
sion of assets, of which the mortgage in suit 
fell to the share of the plaintiff by "devo- 
lution"). 

They coatoud that tbo plaiotiQ bas no right to 
8uo and recover upon tbo mortgage deed in suit 
even i( tho aamo is proved to have been duly exe- 
cuted and registered by the persons alleged to have 
so executed and registered the deed. 

Issues were framed originally i 


(1) Astowbother tho mortgage dood was executed 
in favour of Somasundaram Chettyar personally' or 
in favour of 8. R. M. C. T. 8. 8 P. A. Firm as 
allflged in the plaint. (Somasundaram Chettyar 
was tho agent of that firm at tbo time of the 
mortgage). (2) Whether there was a dissolutiOD of 
8. R. II. C. T. 8. 8. P. A. Firm and whether the 
mortgage debt fell to the share of the plaiotiQ, 

(3) Whether tho plaintiff can maintain the present 
suit to recover tbo amount duo on Che mortgage. 

(4) Whether tbo mortgage bond was oxecut^ by 
defendant 6 in bis personal capacity as well as in 
the capacity of an agent of M. M. Osman, and also 
by Mirza Akbar Ali, deceased. 

Id the plaint Aziz was sued as surety. In 
the deed itself be is described in the body 
as agent and purported to have executed the 
deed firstly as agent of Osman and also in 
his own capacity. Tbo plaintiff cited three 
witnesses. It is only necessary to refer to 
the third witness, Muturaman Servai, who 
was once the bead clerk of tho S. R. M. C. 
R. S. S. P. A. Firm. This witness was ob- 
viously cited to prove due execution of tho 
deed, i. e., execution by the mortgagor and 
attestation. The deed purports to bo signed 
by throe witnesses, S. Dbar (a pleader), Ba 
Thaungand R. S. M. Muturaman (i. e., Mu- 
turaman Servai). Muturaman Servai in bis 
evidence said as follows : 

Iklirza Akbar Ali, Aziz for himself and forOsman 
executed the mortgage deed, Ex. A. I attested it, 
Mr. Dbar attested it. One lawyer's clerk, who is 
now in Mr. Bose’s office, also attested it. 

But when the witness was cross. examin- 
ed he said os follows : 

The document was executed in tho firm’s pre- 
mises, that is, in Mogul Street, I do not remem- 
ber where Iklr. Dbar signed tbo document. I did 
not see Mr, Dbar sign the document. 1 do not re- 
member whether Mr. Dhar came to Mogul Street 
(i. e., from his own office). I don't remember if I 
had seen Ba Tbaung signing the document. He 
might have signed the document in tbo firm’s pre- 
mises. Ue came to the firm. Somasundaram asked 
him to sign. BaThaung was present when tho exe- 
cutants executed tho mortgage dood. We went to 
the lawyer's office. 1 did not call Ba Thaung who 
was talking with Somasundaram. He then came 
along to tbo firm's promises. I cannot say if Ba 
Thaung saw the executants sign tho mortgage do- 
cument but ho was present at that time. I gave 
the money to the executants. Than they signed it. 
In their presence 1 attested the deed. 

It; is quite clear from this evidence that 
if Muturaman Servai saw the executants 
sign the deed in the Mogul Street office and 
attested it there, Mr. Dbar could not have 
seen or received an aknowledgment of the 
signature of the deed there at that time, nor 
previously, nor subsequently, as he signed 
his name at the top of the list of attesting 
witnesses. As for Ba Tbaung, who, Mutura- 
man Servai says, was asked by Somasun- 
daram to sign, this witness said that Ba 
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Thnung was a cleilc to Mr. Bose. The clerk 
in question, ilaung Ba Thaung, was called 
for the defence (d. \v. i), and he said that 
lie had been a clerk to ^Ir. Bose since 1922 
or 1921 — tlio only clerk by that name there, 
liut that the signature on the deed was not 
his. The voracity of this witness is not in 
dispute. He also said that he knew a for- 
mor clerk of Mr. S. Dhar, who, he thought, 
was still alive, called Ba Thaung, and who 
was not working for Mr. Dhar now. No 
attempt was ever made by the plaintiff to 
lind tills Ba Thaung or to call him, and 
there is nothing to show that ho could not 
bo found. The plaintiff then closed his case, 
and the defendants’ case was opened. The 
two defendants were examined, and it then 
appeared that they admitted execution of 
the mortgage (i. e., signing the mortgage), 
but did not admit that it was executed in 
Mogul Street or tliat it was a valid mort- 
gage, or had been duly attested. 

It appears from thedi.aryof Ijth Septem- 
her 1939 that the Judge found “that tho 
main point in dispute was whether tho 
power authorized .\bdul A/i/, to mortgage 
Osman's property'.'’' Tho Judge, thorofore, 
framed an additional issue (issue (l), wliether 
tlio i)owor given to Aziz by Osman autho- 
rized .Aziz to mortgage Osman’s property? 
Tho Judge said in tho diary that ho would 
allow both parties to adduce further evi- 
dence on tho point. On tho date ffxed for 
further ovidenco, however, tho plaintiff 
hrouglit Mr. William Dhar, tlie son of Mr. 
S. Dhar, to give ovidenco, which was prac- 
tically all on tho question of attestation, and 
sliould have boon ruled out. It is obvious 
from tho evidence in the suit and from the 
pleadings that tho (jUGstion of valid exocu- 
tion was very much in dispute between tho 
parties, though tho first part of tho issue 
framed, (issue J) seems at first sight a little 
misleading as to whether it was disputed 
that tho mortgage bond was executed at all 
and whether it did not merely mean that 
the capacity in wliioh it was executed was 
disputed. However, it is clear from tho last 
part of that issue which is as to whether 
the mortgage bond was executed by Mirza 
Akbar Ali, that what was to bo and under- 
stood to be in issue w’as whether tho mort- 
gage bond was executed at all by Aziz, 
whether it was executed at all by Mirza 
Akbar Ali and whether it was duly executed. 
The defendants admitted, it is true, when 
it came to evidence, that it was executed by 
the mortgagors, bub it is still obvious that the 
dispute as to execution was by then centred 


on the question of attestation, or due exe- 
cation, and that no doubt is why the plain- 
tiff's advocate cited Mr. William Dhar to 
give the evidence he did. Mr. Dhar (p. w. 4 ) 
said : 

(The signature of) 8. Dhar on the document Ex. 
A is that of nsy father. Aly father is now very old. 
Ho has been b^.ridden on account of old age. He 
is blind. His power of bearing is not good. I know 
that my father prepared {i.e. wrote) the document, 
Ex. A. . . . Ho is about 90 . . . My father’s clerk 
was Ba Thaung in 1930. 1 know his signature (Ba 
Tbaung’s). His signature is below my father's 
signature. Ba Thaung is no longer in our service. 

1 do not know his present whereabouts. 

The witness went on to say : 

It is not likely that my father would write ‘S. A. 
\z\z, duly constituted attorney of Osman' without 
being satisfied (that he was so). 


That is merely an opinion of tho witness 
of course and the witness could not have been 
cited to give this opinion only. That is the 
only piece of evidence relevant to the point 
on whicli the Judge allowed the additional 
witness to give evidence. The rest of bis 
evidence should nob have been considered. 
In cross-examination the witness said that 
his father was in the habit of signing all 
documents which he wrote. The Judge found 
on these issues, firstly that the mortgage 
was in favour of S. R. M. C. T. S. S. P. -A. 
Firm. He then found that the mortgage 
foil to tho share of tho plaintiff (a part- 
ner in that firm) at dissolution. On issue 4, 
tho Judge found that tho mortgage bond was 
executed by Mirza .Akbar Ali and by Aziz 
both in his personal capacity and as agent 
of Osman. Later on, the Judge went back to 
issue 1. No doubt ho had overlooked before 
that it also referred to the question whether 
the mortgage deed had been validly executed, 
though that point must have been argued 
before him and he found that it had been 
projiorly proved. He said that Servai had wit- 
nessed it, that BaThaug could not be found 
(this was not proved), and that Ba Thaung 
“must have seen it signed by the executants 
as ho signed as an attesting witness.’’ As for 
Mr. Dhar he said that Mr. Dliar might have 
seen it signed otherwise he would not have 
signed as an attesting witness. Section fi9i 
T. P. .Act, enacts that when tho principal 
money secured by the mortgage 
dred rupees or upwards it can be 
only by a registered instrument 
tho mortgagor and attested by 
witnesses. The meaning of £ 

given in S.3 of tho Act. The 
of documents required by law to b® “ 
is giv6D in ss. 08, 69, 70 and 71» 

Act, Section OS is os follows : 
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li a document is required b; law to be attested, 
it shall not be used as evideoce until one attesting 
witness at least has been called (or the purpose of 
proving its execution, if there be an attesting wit- 
ness alive and subject to the process of the Court 
and capable of giving evidence : 

Provided that it shall not bo necessary to call an 
attesting witness in proof of the execution of any 
document not being a will which has been regis- 
tered in accordance with the provisions of tho 
Registration Act, 1908, unless its execution by the 
person by whom it purports to have been executed 
is specifically denied. 

The meaciug of this section has been 
interpreted in ll Rang 2C.^ 1 would call 
attention to the remarks of Page C. J., in 
para. 2 of p. 81 and to the judgment of Mya 
Bu J. there at pp. 84 and 85. It has been 
argued before us that what S. CB requires is 
that only one attesting witness need be 
called, and that it is not necessary to call 
other attesting witnesses or to prove that 
the deed was properly attested by them, if 
tho deed on tho face of it purport^ to have 
jbeen attested by two witnesses. No doubt 
only 0 D 6 attesting witness need bo called 
if that attesting witness speaks to attestation 
by tho attesting witnesses. But if he does 
not do so, it is necessary to prove that the 
jdeed was properly attested by those other 
attesting witnesses. Now, the efTect of 
iMuturamun Servai's evidence was at most 
'to show that ho attested the deed, if indeed 
he did so, at the !Mogul Street oflice, and 
did not merely go to Mr. Dhar's oflice to 
pay the money, os has been suggested. But 
Muturumau Servai’s evidence itself showed 
that Mr. Dbar could not have been present 
at the same time, and that tho Ba Thaung, 
who ho said, attested the deed, did not in 
fact attest it. It was therefore incumbent 
upon the plaintiff to prove aliunde attesta- 
tion by these other witnesses. The evidence 
of Mr. Dbar (junior) if it had been not ruled 
out would have merely gone to prove his 
father’s handwriting. 

No doubt there. are cases where it is im- 
ipossible to call any attesting witnesses and 
jwhere all that can be proved is their hand, 
writing, and in such cases it will be pre- 
^sumed, until the contrary is shown, that the 
persons who purported to have signed were 
in fact attesting witnesses. This is not such 
a case. The mere proof of Mr. Dhar’s signa- 
ture, under the circumstances, did not go 
to rebut the deduction that must ba drawn 
from Muturaman Servai's evidence. There 
was then no other evidence aliunde odmis- 

1. (’88) 20 A I R 1988 Ba&g G ; 141 I 0 700 : 11 
Bang 26, R. M. A. R. M. Obettyar Firm v. U 
Htaw. 


Bible under S. 71, Evidence Act, to prove 
attestation. 54 ALL 1051,^ a Full Bench deci- 
sion, was cited by the respondent to prove 
his contention that all that tiie mortgagee 
need prove was that the mortgagor signed 
the document in the presence of an attesting 
witness because tho execution and attesta- 
tion of the deed wore merely not admitted 
here, but were not specifically denied. I do 
not myself understand the principles on 
which this judgment proceeds. The argu- 
ment is at pp. 105G to 105S. Tho principle 
enunciated in this decision was dissented , 
from in the decision of their Lordships of 
the Privy Council in tho case in 43 C W N 
6G9.* I need only quote two passages at 
page C74 of that judgment ; 

Tbeir Lordships caDQOt acoopt that conUatioD. 
It is clear that LachmaD Siugb id his written 
statement pleaded that ho did not admit tboexocu* 
tion of tho mortgage dood, and it appears from the 
judgment of the subordinate Judge that at the 
trial the plo;ider who appeared for Lacbman Singh 
^hotly cootondod that tho exocutioo and duo attes* 
tatloD of tbo mortgage bond in suit was not proved 
against his client.' In those circumstances, in their 
Lordships' opinion, it must bo held that tlko oxocu* 
tion of the mortgage deed by Mt. Jamna Kunwar 
was in fact specifically denied by Lachman Singh. 

The present case is a stronger one, as the 
defendants in their written statement always 
asserted that tho mortgage deed was nob 
duly executed. As tbeir Lordships said, that 
plea was iu fact one of a specific denial. It 
is clear from this judgment that the evi- 
dence of one attesting witness would in such 
cose only be good evidence if he proved that 
the mortgage was duly attested (i. e., attes- 
ted by two witnesses). It must be held, then, 
that this mortgage was not duly attested 
and is not valid. It will more briefly dispose 
of the other two findings of the District 
Judge, both of which I think are clearly 
unwarranted. The mortgage deed itself is 
throughout in favour of S. R. M. C. T. S. S. 
P. A. Somasundaram Chettyar, his heirs, 
legal representatives and assigns. Para. 5 of 
the mortgage speaks of assuring the premi- 
ses “unto the mortgagee as by him shall be 
reasonably required.” It may be and in fact 
it is not now denied for the purposes of this 
appeal, that the money advanced was the 
firm's money, but the mortgage was in 
favour of the firm’s agent. The mere fact 
that be used the firm’s initials would not 

2. (*32) 19 A I R 1932 All 627 : 139 I 0 1 : 64 All 
1051 : 1932 A L J 653 (F B), Lachman Bingh 
Sureodra Bahadur Singh. 

3. ('39) 26 A I R 1939 P C 117 ; 181 10 216 : ILR 
(1999) Kar P C 222 ; 48 0 W N 669 (P 0), Suren, 
dra Bahadur Singh v. Bchari Singh. 


126 Rangoon U Ktaw Zan v. TJ Tun Hla U (Ba U J.) A. I. B. 


show in tliis case that the transaction was 
'entered into by the 6rm : see 13 Rang 87* 
land 10 Rang 257.^ 

As regards tiie question of assignment, too, 
it ai)pears to me that the trial Court was 
cleaily wrong. This mortgage, which was of 
immovable property, could only be assigned 
by a registered deed of assignment and not 
by the document in question which merely 
puriKDi'ted to recite a previous partition: see 
on this 14 Rang 494.® We are also dealing 
here with an appeal in Misc. Appeal No. 3 of 
1940 against an order passed by the Judge 
on the same date as the preliminary mort. 
gage decree in the suit by which he appoin- 
ted the bailiff receiver of the mortgaged 
property. This order must be set aside with- 
out costs, now that the suit has been dis- 
missed. Civil First Appeal No. 12 of 1940 will 
be successful and the decree of the trial 
Court set aside with costs in both Courts. 

Mya Bu J. — I agree. 

D.S./R.K. Order accordingly. 

4 . (’35) 22 A I R lOS.I Rang 81 : 165 I C 936 : 18 
Rang 87, K. S. A. V. Chettyar Finn v. Mahmoo. 

5. (’32) 19 A I R 1932 Rang 97 : 139 I C 4G0 : 10 
Rang 257. Pcrcbiappa Chottyar v. Maniyandi 
Sorvai, 

6. ('3i;) 23 A I R 193G Rang 152 : 1G3 I C 645 : 14 
Rang 494, Bank of Chottiuud Ltd. v. Ma Ba Lo. 
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Ba V J* 

U Kyaxo Zan — Applicant 

V. 

U Tun HlaU and others — Respondents. 

Court, fees Reference arising out of Civil 
Eevn. No. 155 of 1940, Decided on 23-8- 40* 

(a) Courts fees Act (1870), Sch. i, Art. 14— Mean- 
ing txplaincd^Suii under S.O.Specific Relief Act 
— — Court- fee payable is same as paid on 
plaint. 

Schedule 1. Art. 14 moans that on an application 
for revision the same amount of courUfee is pay- 
able as has been paid on tho plaint in a case whore 
tho subject* matter in dispute is tho satno both in 
tho suit and in revision. Thorefore on an applies* 
tioD for revision arising out of a suit instituted 
under S. 9, SpociBo Roliof Act, the court*foo pay- 
able is tho same as has boon paid on tho plaint : 
AIR 1922 Mad 211, Ref. 127 0 1) 

(b) Interpretation of Statutes — Fiscal statute. 

A fiscal statute should bo construed strictly and 

whore thero is a doubt, the doubt should be rosolvod 
1 q favour of the subject. [P 127 C 1] 

U Sein Tun Aung — for Applicant. 

U Tun Dyu (Qovt, Advocate) — for the Crown. 

Order* — The applicant in this case filed 
a suit under S. 9, Specific Relief Act, in the 
Sub.divisional Court of Kyauktaw, Akyab 
District, against the respondents for po9« 
session of a mill and its site. He paid court* 


fee on half the value of the mill and site 
which he valued at Rs. 4500. The suit was 
contested and it was eventually dismissed. 
The applicant has therefore brought the 
case up to this Court in revision and paid 
the same amount of court-fee on his appli. 
cation as he paid on his plaint. The Taxing 
Master takes objection to this and directs 
the applicant to pay court-fee according to 
Art. 14 of Sch. 1 , Court, fees Act. I do not 
agree with the learned Taxing Master. 
Under Art. 14, Sch. 1 , Court, fees Act, an 
application for revision must be stamped 
with a Rs. 2.8tamp if the value of the sub. 
ject. matter in dispute does not exceed Rs. 26 
but where the value of the subject-matter 
in dispute exceeds Rs. 26 the court fee pay. 
able on an application for revision is the 
same as the court-fee payable on a memo* 
random of appeal. The question as to what 
court-fee is payable on a memoraDdum of 
appeal depends upon what the value of the 
subject-matter in dispute in appeal is. If the 
subject-matter in dispute in appeal is the 
same os the subject-matter in dispute in the 
suit, then the same fee must be paid on the 
memorandum of appeal as has been paid on 
the plaint. The fee payable on a plaint is to 
bo calculated according to tho scale as laid 
down in 8.7 read with Sch. 1, Art. 1, Court- 
fees Act. If the subject-matter in dispute in 
appeal is not the same as the subject-matter 
in the suit then the payment of the court- 
feo depends upon what the value of the 
subject-matter in dispute in appeal is. If 
the value of the subject-matter in dispute 
in appeal is less than the value of the subject- 
matter in the suit, then the court.feo pay- 
able on the memorandum of appeal will bo 
less than the fee paid on the plaint : 45 Mod 


lo.‘ 

Therefore, tho decision of the question 
ow involved in this case will depend on 
fhat the subject-matter in dispute in a suit 
nder s. 9, Specific RelieC Act, is. The sub* 
)cb. matter in such a suit is immovable pro- 
erty but the relief claimed is possession 
nly. The question of title, if necessary, must 
e adjudicated upon in a separate suit. If 
ach a suit is instituted as is sometimM 
one. it means that court-fee baa to be 
tvice in respect of the same subject-matter 
aough not necessarily by tbe same party* 
b therefore appears to my mind tjat ^ 
legislature hos advisedly laid J® ^ 
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Specific Relief Acb, ehoulfi be half the value 
of the subject matter io dispute. If an ap« 
Ipeal were to lie from a decree or order 
{passed io such a suit, the same amount of 
court fee would have to be paid on the me« 
moraudum of appeal as has beeo paid oo the 
plaint for the subject-matter in dispute and 
the relief claimed both in the appeal and in 
the suit will be the same. Id fact, that was 
what was in the mind of the Legislature 
when they passed the Court- fees Act (Act 7 
of 1870), for Art. 2, Soh. 1, provided that the 
same amount of court-fee was payable both 
on the plaint and on the memorandum of 
appeal in a suit instituted under 8.9, Sped, 
fio Relief Act. Only when it wasdiswvered 
later that no appeal lay from a decree or 
order passed in a suit under S. 9, Specific 
Relief Act, the words "memorandum of ap- 
peal" were deleted from the said article by 
Act 20 of 1870. 

Therefore, what in my opinion Art. 14, 
Sch. 1, Court-fees Act, really means is that 
on an application for revision the same 
amount of court-fee is payable as has been 
paid on the plaint in a case whore the 
subject-matter in dispute is the same both in 
the suit and in revision. It would be against 
every principle of justice, equity and good 
conscience if more court-fee is to be paid on 
an application for revision than on a plaint 
in Oise where tlie subject-matter in dispute 
is the same both in revision and in the suit. 
Besides it is a well-known and well-settled 
principle of interpretation that a fiscal 
statute should be construed strictly and that 
where there is a doubt the doubt should be 
resolved in favour of the subject. 1 herefore 
I bold that on an application for revision 
arising out of a suit instituted under 8.9, 
[Specific Relief Act, the court-fee payable is 
the same as has been paid on the plaint. 
O.N./R.K. Order accordingly. 
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Roberts 0. J. and Blaoden J. 

M. Do Carmo Lobo — Appellant 

V. 

Official Assignee, 

Civil Misc. Appeal No. 70 of 1939, Deci- 
ded on 6th March 1940, against order of 
High Court, in Insolvency Case No. 66 of 
1935, D/- 8tb November 1939. 

Presidency Toumt Iniolveney Act (1009), (Ran- 
goon), S 89(2), cIb. (a), (d) o«d (e)-Case /ailing 
under cl$. (a), (d) and (e) — order should 

be one euipeiiding discharge /or tyed/ic lime. 

Tho object of the order of the discharge ie to 


enable a person to recommoiice with a clean slate 
and it is desirable that he should be given the 
opportunity of making a fresh start. But, on the 
other band, il is undesirable that a man who has 
brought himself within the ambit of the Act, 
should, as it were, walk through the Bankruptcy 
Court without some period during which bis dis- 
charge shall be suspended. Heuco, in a case falling 
under 8. 39 (2), els. (a), (d) and (e) Court's order 
should bo an order suspending the discharge for a 
specific time. [P 126 C 2) 

Dr, hi. A. liau/ — for Appellant. 

Paget — for Official Assignee. 

Roberts C. J. — This is an appeal against 
the order of the learned Judge in Insolvency 
in reference to Mr. Lobo, who became insol- 
vent on 2Gth March 1035. Bo bad been 
employed as the chief agent of the Vulcan 
Insurance Co., of Bombay for over eight 
years subsequent to 1925; and it appears 
that bis method of doing business with them 
was to canvass for policies and, when ho bad 
obtained a promise to pay the premium, to 
issue them and to debit the company with 
the commission to which be would become 
entitled. This was a somewhat hazardous 
method of doing business, since it meant 
that ho was io effect guaranteeing to the 
Vulcan Insurance Co., whose agent he was, 
that the policy-holders would ultimately 
pay the premiums which were due on their 
policies. And, once having issued the policy 
and debited the company with the commis- 
sion, be became from time to time respoo. 
sible, under each policy, for the amount of 
the premiums to the company. And over a 
period beginning about 1927 it appears that 
Mr. Lobo, in addition to bis insurance busi- 
ness. had beeo spending a good deal of time 
in connection with racing matters, be says, 
in order to advertise his insurance connec- 
tions. Those racing matters were on the 
whole fortunate and, according to him, ho 
made a profit altogether in a few years of 
some Rs. 80,000 upon the turf, not by gambling, 
but having prizes and awards as a result 
of his successful racing. Some of the money 
be spent on stabling and accommodation in 
connection with that, but it appears that all 
bis landed properties were mortgaged and 
on their sale the sums realized were insuffi- 
oienb to pay the unsecured creditors. But it 
does appear from all the information at our 
disposal that the ventures of Mr. Lobo on 
the turf did not in any way contribute to 
his insolvency. On the contrary, be pros- 
pered on the turf and owed less to the 
company at the time of giving up racing than 
at the time be started it. 

It must be remembered that the nature 
of his business was fire, marine and accident 
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insurance, and not life insurance, and the 
view taken by the learned Judge in insol- 
vency may have been due to some miscon- 
ception on bis part. Wliat the learned Judge 
found was tliat the insolvent used the pre- 
miums paid by the policy-holders in some 
other venture, and it is evident from his 
order that lie was under the impression that 
Mr. Lobo speculated with money which 
was not liis own. It is not now contended 
on behalf of tho official assignee, and it does 
not appear anywhere, that there is tho 
sliglitest ground for any imputation of cri- 
minality against Mr. Lobo: what hedid may 
have been hazardous, but there is no kind 
of evidence that it was in the least degree 
criminal. The learned Judge has found that 
tho insolvent brought on, or contributed to 
liis insolvency by rash or hazardous specula- 
tions or by unjustihablo extravagance in 
living, or by gambling, or by culpable neglect 
of his business affairs. Tliis brings the case 
under S.39 ( 2 ) (f), Rangoon Insolvency Act, 
and accordingly, acting under its provisions, 
the learned Judge suspended tho discharge 
of tho insolvent until lie paid at the rate of 
four annas in tho rupee. Wo are obliged to 
reach tho conclusion, after very carefully 
examining the evidence, that it was owing 
to a misconception that the learned Judge 
brought this case at all within tho ambit of 
s. 30 ( 2 ) ((). Tho official assignee’s report 
does not in any part suggest that the insol- 
vency was brought about by gambling or 
hazardous speculation, and merely states in 
its concluding words that tho debts were 
contracted recklessly and without any rea- 
sonable prospect of repayment. Tho fifth 
creditor’s objection to the insolvent's dis- 
charge did make an allegation under s. 89 
(2) (f), and in the grounds of opposition by 
the Vulcan Insurance Company to tho 
application of the insolvent for his dis- 
charge it is alleged that he has failed to 
account satisfactorily for the deficiency in 
his assets, which would bring the matter 
within S. 39 (2) (o). 

Now, it seems clear that the insolvent 
made his application for discharge very soon 
after his public examination, and at his 
public examination he was asked a number 
of questions from which tho learned Judge 
came to the conclusion that ho had been 
speculatively engaged on the turf but which, 
we think, really go to show that ho failed 
to account satisfactorily for the loss of his 
assets, and certainly there were grounds 
upon which it could also be said, under 
clause (d), that at the time of contracting 


his debts he had not shown that he had 
any reasonable or probable expectation that 
he would be able to repay them. These 
debts were not all contracted in one fell 
swoop ; from time to time as policy-holders 
failed to meet their obligations the insolvent 
must have known that he was going into 
deeper and deeper water and at no time 
does he appear to have made any substan- 
tial effort to cut his loss, and he has not 
shown in his public examination what in- 
come he was in receipt of and how he spent 
it. We have been referred to a number of 
questions and answers, as the result of 
which it is impossible to say whether he 
paid income-tax on an income of Be. 14,000 
or whether that sum represents the income, 
tax he paid, or whether his later suggestion 
that Rs. sooo a year was his income, is cor- 
rect; and it is also very difficult to say what 
he did with such money as he possessed or 
how he got into the chaotic condition in 
which he finds himself. 

Accordingly, in our opinion, this appeal 
must be allowed and the order of the 
learned Judge must be varied upon the 
basis that it should have been made under 
S. 39(2), els. (a), (d) and (e). The principle 
which we have to bear in mind is a straight- 
forward one. Dr. Rauf referred to the dicta 
of the learned Judges in Bankruptcy Courts 
in England (which have always been fol- 
lowed in this Court) which are to the effect 
that the object of the order of the discharge 
is to enable a person to recommence with a 
clean slate, and that it is desirable that be 
should be given the opportunity of making 
a fresh start. But, on the other hand, it is 
undesirable that a man who has brought 
himself within the ambit of the Act, should 
as it were, walk through tho Bankruptoy 
Court without some period during which 
his discharge shall be suspended. And, we 
think, in ail the circumstances, that our 
order ought only to be an order suspending 
the discharge for a specific time, and wa 
suspend tho discharge of the insolvent foH 
a period of six months. 

Blagden J. — I agree. 

D.S./R.k. Order varied. 
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First Appeal No. 169 of 1999, Decided on 7th 
Anguet 1940, against decree of High Court, in Civil 
l^ular No. 446 of 1982, D/- 7th November 1939. 

A. Chockalingam Chettyar — Appellant 

V. 

A. S. P. S. K. R. Karuppan Chettyar 
and another — Resj)ondents. 

(a) Hindu law— Debts— Joint family business 

debts Subsequent partition — Members are 

jointly and severally liable unless there was 
novation of contract. 

Where a joint Hindu family incurs trade debts 
and is subsequently dissolved (by a partition) the 
liability for Che debts continues against the former 
coparceners severally unless there is a discharge 
either by payment or novation. The members who 
eeek to escape liability by alloging a novation must 
show that the creditor has by his conduct released 
them from liability: Case lawrevUwed. [P 1290 2j 

(b) Limitation Act (1908), Art. 115 — Hindu 
joint family firm — Person having thavani ac- 
count with firm — Subsequent partition — No 
evidence as to novation of contract — Some of 
coparceners refusing to pay — Suit on thavani 
account— Time runs from refusal and not from 
partition. 

A had thavani account with a joint family firm 
consisting of D and bis sons. There was a parti* 
tlon alter which B died. There was no evidence as 
to novation of the original contract. The sons 
nfused to pay A whereupon he brought a suit for 
the amount duo under the account ; 

Held that limitation began to run from the date 
of refusal and not from the dato of partition. 

(P 183 0 1) 

Clark and Horrockt — for Appellant. 

Hay and Kalyancalla — for Respondents. 

Roberts C. J. — This action was brought 
by the appellant against three defendants 
the brst of whom A. S. P. 8. Subramoniam 
Chettyar is now dead. Ho was the father 
of A. 8. P. 8. K. R. Karuppan Chettyar who 
in his turn is the father of A. 8. P. 8. K. R. 
Avudiappa Chettyar. They wore all sued as 
members of a joint undivided Hindu family 
carrying on business as bankers and money 
lenders under the firm name and style of 
A. 8. P. 8. at Rangoon. Defendant I admit- 
ted liability to the plaintiff but the suit 
against defendants 2 and 8 was dismissed. 
Hence this appeal. The plaintiff’s moneys 
wore held by the 6rm on two separate ac- 
counts. One was a tbavanai account and 
the plaint averred that there was on lith 
March 1991 a sum of Rupees 7873.15.0 to bis 
credit therein whilst a further sum of 
Bs. 8C0.C.0 should be added as interest up 
to 10th July 1032. It may be remarked that 
it appears from Ex. 2D (l) that there was 
over Rs. 5000 to the plaintiff's credit in this 
account at the end of 1025. The other was 
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a nadappu account (which it is agreed is 
the same as a current account) and the prin- 
cipal sum at bis credit therein on 28th March 
1932 was Rs. 1868 whilst another Rs. 44-10.9 
should be credited as interest up to 4th 
August 1932. The suit was thus valued at 
Rupees 10,616.15.9 with claims for further 
interest. 

The written statement of the respondents 
pleaded that prior to 1926 the A. 8. P. 8. 
firm held in deposit moneys belonging to 
the plaintiff and subsequently the joint 
family was partitioned and the A. 8. P. 8. 
business was allotted to defendant 1 and 
the moneys belonging to the plaintiff were 
at the direction and with the consent, know- 
ledge and acquiescence of the plaintiff con- 
tinued to be kept in deposit with the 
A. 8. P. S. firm of Rangoon which belonged 
absolutely to defendant I. It is agreed, at 
all events for the purposes of this case, that 
the joint Hindu family was dissolved in 
1926. The debts now sued upon are pre-parti- 
tion debts with interest credited to the 
plaintiff. Prior to that date the respondents 
would be liable to the plaintiff for whatever 
sums stood to bis credit in these two ac- 
counts and the sole question is whether 
their liability has been extinguished. It is 
conceded that it has not been discharged by 
payment and therefore the question arises 
whether it has been discharge by novation 
that is to say by the substitution of some 
other thing for that original obligation out 
of which the debt arose, in circumstances 
which show an ani7nu$ novandi : see judg- 
ment of Bacon V. C. in (l878) 16 Eq G0‘ at 
p. 74. In Bindley on Partnership, Edn. 10 
at p. 304 it is stated : 

When, therefore, a partner has retired, and a 
creditor of the firm continues to deal with the con- 
tinuing partners and such other persons, if any, 
as may have become associated with them in part- 
nership, it is of great importance to ascertain whe- 
ther the creditor has or has not accepted the now 
firm as bis debtors in lieu of the old firm. If ho 
has the retired partner's liability will cease; whilst 
if he has not it will continue. 

If a joint Hindu family incurs trade debts 
and is subsequently dissolved, the liability 
for the debts continues against the former 
coparceners severally unless there is a dis- 
charge either by payment or novation. 
Though a joint Hindu family is not a part, 
nership, 14 Rang 122,^ the obligations of its 
members in this respect are admitted. From 

1. (1873) 16 Eq GO : 42 L J Ch 669 : 28 L T 831 : 

21 W R 607, Wilson v. Lloyd. 

2. ('86) 23 A I R 1936 Bang 160 : 162 I 0 184 : 14 
Rang 122, Chidambaram Chettyar v. Mutaya 
Chettyar. 
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the decision cited it is plain that a member 
of tlio family \vbo takes an active part in 
carrying on the business after he has at. 
tained majority makes himself personally 
liable for the obligations of the business 
contracted after lie came of age. I ^ould 
also refer to 51 Mad 301^ where all the Judges 
woro agreed that, in the case of a family 
debt, partition would not by itself operate 
to discharge a former coparcener. The learn- 
ed trial Judge has said in bis judgment: 

As regards tbo ^vritten statcmcDts of defon. 
dants 2 and 3 it was argued tliat no eiprcss nova- 
tion was pleaded in it, but what was pleaded was 
that the plaintiH knew of the partition and from 
bis subsequent conduct it must bo inferred that ho 
looked to the deceased defendant 1 alone for pay- 
ment of his dues. The plea that the moneys of the 
plaintiff were continued to be kept in deposit with 
the A. S. P. 8. firm at Rangoon at the direction of 
and with the consent, knowledge and acquiescence 
of the plaintiff is clear enough. Whether it 
amounts to a plea of novation or not is immaterial. 

In my respectful opinion this was an 
error. The plea in itself would nob confess 
and avoid the jilaintiff’s claim unless it did 
amount to a plea of novation ; and might in 
earlier days under the old system of pleading 
ha^e given rise to a successful joinder of 
demurrer. The effect in this country would 
bo tho same, namely that tbo pica in the 
written statement if sustained is no answer 
to tho plaint. Tlie difliculty which I have 
felt is that whilst tho learned Judge had 
before him evidence sufliciont to show a 
novation as regards tho Nadappu account, 
if this question had been properly raised in 
the pleadings, he seems to have adopted a 
view which would enable tlio respondents 
to succeed as regards tho Thavani account 
even though they failed to prove novation. 
More than consent, knowledge and acquies- 
cence is necessary. Thus, where a customer 
of a bank knowing of the death of a partner 
continued to receive interest on tbo balance 
of her deposit and received from the bank a 
fresh deposit receipt, it was held that she 
could still prove in an administration ac- 
tion against the estate of the deceased part- 
ner for the amount remaining due to her on 
tho fresh deposit receipt: (1893) 3 Ch 42C.^ In 
Lindiey on Partnership it is stated (p. 307): 

A creditor who treats tho coDtinuing parlnera 
as his debtors docs not noccfsarily abandon bis 
right to resort to a retired partner for payment. 

He must do more tha n this to discharge a 

3. (’28) 15 A I R 1928 Mad 667 : 110 I O 141 : 51 

Mad 861 : 64 M li J 726 (F B), Subramauia 

Aiyar v. Sabapatby Alyar. 

4 . (1893) 8 Ch 426 ; 68 L J Ch 86 : 8 R 712 : 69 

L T 768 : 42 W R 85, In re Head. 


retired partner. In (1894) 2 Ch 32® at p. 58 ^ 
Lindiey L. J. said : 

First as to novation. Tho question whether a 
creditor of two or more persons has released one of 
them and converted the others into his soiedebtors 
by what is called novation is a question of inten. 
tioD, and an intention to look to them for pay- 
ment. especially when requested to do so by their 
co-debtor is quite consistent with an intention to 
look to them as a mere matter of convenience 
without releasing him. To succeed on this ground 
what the plaintiff has to prove is conduct incon. 
sistent with a continuance of bis liability, from 
which conduct an agreement to release him may 
be inferred. 

In the present appeal of course it is tba 
respondents ns debtors who must show that 
an intention to release theurcan be inferred 


from the conduct of the plaintiflf. The 

learned Lord Justice continued : 

Considering that in tbo present case tho old debt 
was always kept separate and distinct, that no now 
partner became liable for it, that no now seenrity 
was ever obtained for it. and that there is really 
nothing like proof of any intention to release the 
plaintiff, as distinguished from au intention to 
obtaiu payment, if possible, from his co-debtors, 1 
am of opinion that the plaintiff fails to establish 
that he has been discharged by any agieeroeat, 
express or implied, by the bank to look to tbo now 
firm and to tho new firm only, for tho payment of 
the old debt. 


It is clear that the learned trial Judga 
did not really consider whether defendant 2 
had been discharged by conduct from which 
an agreement to release him might be 
inferred.. Ho stressed tho fact that the par- 
tition was a genuine one, and that the 
plaintiff knowing of it still chose to keep his 
moneys with A. S. P. S. at Rangoon , and 
concluded that this was "in a sense" nova- 
tion. He has even considered at some length 
whether at the partition there was provision 
made for the payment of the debts due by 
A. S. P. S. Rangoon. But tbo question 
\ppear8 to mo not to be whether those 
jointly liable to the plaintiff made a Una 
fide agreement that one of them alone 
should pay him all : it is rather whether 
the plaintiff by his conduct must be held 
to have discharged the old contract and 
released tho respondents from liability. Ihis 
is perhaps a convenient stage at wbion to 
examine the nature of a thavanai account. 
In 8 L B R 626'* a Bench of tho Chief Court 
of Lower Burma after taking evidence on 
the subject expressed themseWes w foUo^ 
The ovJdeiico as to tbo torms of tbo --uoi 
contract between Chctttos UiDg meagre, 
for further ovldenco ns to th^ repre«“' 

unconnocted with tho case. A^u mber oM P 

«; fiftfiilTchlQ : 63 L J Ch 887 : 7 B 17’ = ’ 

L T 427. 0 4^? 6hBR 

^ 626 ? AnnamaJal Chotty v. Lutohman Cbotty. 
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tatives oi dilTcient firms have be«n examiccd. Tbo 
evidooco leaves no doubt that tbo relationship be- 
tween the parties to a tbavanai transaction is that 
of louder and borrower, that tbo loan is made for 
a fixed and certain period of two months at a rate 
of IntoroBt which is fixed weekly by members of 
the Chetty community for trausactions which may 
be entered into during the ensuing week, that the 
lender cannot demand repayment before the end of 
the two months for which he has lent the money, 
that if he does not demand it at such time and 
the borrower does not elect to repay it then the 
loan is taken to bo extended for another full two 
months at the rate of interest fixed by the weekly 
meeting of the community lor the then period, 
and so on until the money is repaid. 

It has been argued for the plaintiffs that under 
such circumstances each renewal must be regarded 
as constituting a fresh loan, and that limitation 
only begins to run against the lender from tho 
start of the last renewal, but the terms on which 
tho loan is made are those adopted initially and 
they apply even when nothing is said or done on 
either side, %Ve cannot accede to the argument that 
a new oontract is made at tho start of each tha- 
vanai period during which the borrower holds tho 
money lent. 

There has been no contention that these 
obeervatioDB have over been disapproved in 
Burma. The only other source from which 
information can ho obtained as to the nature 
of tbavanai accounts in Madras, 43 1 0 972^ 
was a judgment of a Bench of which Sir 
John Wallis was a member. Tho question 
had arisen whether tho depositor could get 
his money back at any time on demand, or 
whether it was only repayable at the termi- 
nation of tho next period of two months 
after tho demand was made. In the first in- 
stance tho transaction would bo one of 
money deposited under an agreement that 
it should he payable on demand and A^t.CO 
would apply in questions of limitation: in 
tho second instance it would not be payable 
on demand and Art. CO would not apply. 
What then is tbo underlying notion of a 
tbavanai contract? The Bench in that case 
said : 

The idea is that the money should remain until 
demanded and the interest should be added at the 
expiration of each tbavanai. 

Id 49 Mad 629 ^ Wallis G. J. referred to 
this earlier observation and added : 

As I understand it this means that tho under- 
standing between tbo parties is that at the end of 
each tbavanai period, the interest for that period 
instead of being payable in cash to tho creditor 
should bo added to the deposit so that both should 
be treated as a fresh deposit. 

For tbo purpose of calculating the next 
quantum of interest due there is of course 
a fresh de|)03 it; but this does not impl y to 
Tyci?) 4 AIU 1017 Mad I : 48 I 0 872, Muthiah 
Obettiar v. Ramanathan Cbettlar. 

8. (’20) 7 AIR 1920 Mad 983 : 68 1 C 699 : 48 Mad 
029 : 98 M L J 487, Narayanan Chetty v.Supiah 
Chetty. 


my mind that it is a fresh contract with 
the money lender or bank, and indeed so to 
hold would be to run straight in the teeth 
of the decision in 8 L B R 526® to which I 
have referred. Tho learned Chief Justice at 
Madras obviously referred to the intention 
expressed or to bo implied from the original 
agreement; ho does nob suggest for a mo- 
ment that during the continuance of a rela- 
tionship of this kind one should shut one's 
eyes to the original intention of the parties 
and look back no further than the latest 
tbavanai period; much less that one should 
assume a succession of contracts to operate 
for two months only each one of which is 
to be discharged by tho last. When one looks 
to see if there is a substituted agreement or 
novation one must seek indicia clearly point- 
ing to tho new terms which bring the par- 
ties to a new agreement on tho discharge of 
the old contract. There must be apparent 
an indication of mutual intention to aban- 
don tbo old contract and to proceed upon a 
new and well defined footing. If tho depo- 
sitor merely allows bis money to remain in 
tho hands of the banker be does not thereby 
make a fresh contract. He oflers nothing 
and accepts nothing new. Ho merely conti- 
nues a contractual relationship tho terms of 
which are to be ascertained by the original 
agreement; that relationship is for a mini- 
mum period of two months; it is extended 
not through any new agreement bub by vir- 
tue of tbo original agreement if it is not 
determined at the expiration of any thava- 
nai period. 

Tho real question hero therefore is whe- 
ther after the partition in 1026 the plaiutifi 
exonerated and discharged defendants 2 
and 8, or whether, continuing to deal with 
defendant i, he nevertheless held them to 
their continuing liability under the original 
tbavanai agreement. It must first be ob- 
served that defendant 2 stated in evidence 
that everything went on after the separa- 
tion (or partition) in 1926 so far as outsiders 
could see just as it did before (p. 114). It is 
agreed that no one can say that any step 
was taken by anyone upon which the con- 
tention that there was a new contract could 
be founded until 7th May 1929. On that date 
tbo plaintifl himself effected a partition and 
wrote to the agents of the defendants to say 
so. This communication was in regard to 
the nadappu account alone. In this partition 
defendant 1 was a party as a member of the 
panchayat to the award. The letters are 
EX8.8 and 9. As a result of it the joint 
nadappu account was closed and fresh ac- 
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counts wore opened for each. It has been 
urged that defendant 2 was not thereby dis- 
charged from liability. I think there was 
evidence for the learned -Tudge to hold as he 
did tliat in relation to this matter the plain. 
titY looked to defendant l alone. I have hesi- 
tated here because novation has not been 
pleaded; but, in my view, the learned trial 
•Tudge might have allowed an amendment 
having regard to the pleadings and to the 
contentions raised before him; the question 
argued before us was whether there was a 
novation or not. This appears to me to be 
the real question which the defendants meant 
to raise. 

We were referred to an unofficial report 
of a Madras case which, however, is distin- 
guishable in that no account was closed, 
whereas here the plaintiff directed the whole 
of the contractual relationship to proceed 
upon a new footing. But this matter relates 
to the Nadappu account only. As regards 
the Thavanai account the respondents must 
still show that something was done which 
was inconsistent witli acontinuation of their 
liability thereunder. Proof of a substituted 
agreement in relation to the nadappu ac- 
count does not assist tlio Court in arriving 
at a decision as to whether the Thavanai 
account became the subject-matter of a nova- 
tion. As regards tlie Thavanai account the 
respondents seek to rely uixjn a letter to 
the plaintiff (Ex. A.7) written by or on behalf 
of defendant 1 now deceased. It says that 
he will not pay any increased rate of in- 
torest at the suggestion of t)io plaintiff and 
asks the latter to withdraw his money. Tlie 
plaintiff did not choose to do so, but how his 
abandonment of tlio attempt to secure liigher 
interest, or his neglect or refusal to comply 
with the proposal to withdraw the money 
made to him by Subraraoniam could bo held 
to discharge anyone else is more than I can 
see. 

Mr. Tlay says that in fact the plaintiff 
received some interest over and above the 
rate agreed in the original contract. In sup- 
port of this ho produces Ex. 2-C (2) which 
was never put to the plaintiff in cross-oxa- 
mination. No inforonco adverse to him can 
bo drawn from it. For all wo know there 
may be an explanation that at this period, 
the spring of 1930, when it has often been 
proved in cases in this Court and as is 
common knowledge in this country, there 
was a serious slump, the thavanai rate of in- 
terest may have been increased by the asso- 
ciation of Nattukottai Cbettyars themselves 
who fix the rate of interest for each succeed- 


ing thavanai period. It is evidence of no more 
than this; that increased interest was receiv- 
ed, whether by way of variation of the terms 
of the old contract or not, no one can tell. 
In this connexion however, it is well to refer 
to 1 Str 404® where two persons on dissolving 
a partnership agreed that the joint bonds 
should be paid by one of them and an obligee 
agreed with his obligor that he should pay 
increased interest it was held that he did not 
thereby discharge the retired partner. But 
no reliance could, in any event, be placed on 
a document purporting to be evidence of a 
novation unless the plaintiff had the oppor- 
tunity of explaining its significance : see 39 
Bom 441*° at page 4G1. 

The fact that plaintiff was fully aware of 
the partition between defendants l and 2 does 
not with respect appear to mo to warrant 
the importance given to it by the learned 
trial Judge. Though novation was not plead- 
ed, I am satisfied that if it bad been plead, 
ed it would have been impossible for them 
to show (as they attempted to show in this 
Court) that there was any sufficient evi- 
dence of a novation having taken place. 
On this issue the learned Judge appears to 
mo to have misdirected himself. The vital 
question was whether the plaintiff assented 
to a DOW contract so far as the thavanai ac- 
count was concerned which restricted the 
liability to defendant 1 alone; it is not enough 
to saj' that ho stood by and did nothing, nor 
can any inference be drawn against him 
from the inatters to which I have alluded. 
The cases cited to us in (1837) OBJ Ex 129 
and '(1331) 5 B & Ad 925** depended on ques- 
tions of fact. In the former case, the plain- 
tiff opened an account with Alexander & 
Co. from which the defendant later retired, 
and a now partner was introduced ; it was 
held that there was evidence not only of 
the plaintiff's knowledge of the persons 
comprising the firm but of the adoption of 
thoso persons as liis debtors {pot Parko, B.)* 
In the latter it was loft to the jury whether 
the plaintiff agreed to accept a surviving 
partner as his sole creditor or not. 

I think there is nothing in the point of 
limitation which is the only matter remain- 
ing for consideration. It is urg ed that since 


f Rir 404 llcatb V. Porclval. -r. _ 

(•15) 2 A I R 1915 P 0 7: 29 I C 639 
I ; 42 I A 136 (P C), Bal Gangadhar Tilak v. 

ilsmelTiU 129 : a M 4 w <84 : 1 M * H 

! 7 Sr & P 740 ; 40 B R 000, H.rt V. Ato- 

a834) 6 B 4 Ad 926 : 8 N 4 M lOJ: 8LJKB 
: 63 R R 137, Tbompsou v. Porclvai. 
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;tbere was a partition in 192G betwoen defen. 
^dants I and 2 the statute of limitation would 
run against the latter from the date, because 
Art. 116 would apply, the deposit nob being 
payable on demand and the breach of con* 
•bract dating from the partition. Mr. Hay 
sought to say that any deposit of interest 
which was made at the beginning of a fresh 
thavanai period would be a loan to the sur- 
vivor only; but this presupposes the forma- 
tion of a new contract between the depositor 
and defendant 2 ; for the reasons which I 
have given although the deposit was with 
defendant 2 it was not made by virtue of a 
new and separable contract with him, but 
was part of the performance of the original 
contract from the obligations of which the 
.respondents had never been released. The 
|faot that they chose to effect a partition of 
|the joint family in no way releases them. 
|Tbe breach of contract arose in my judgment 
in June and July 193-3 when the resiwndents 
declined to pay the sums lawfully due to 
the plaintiff, and the suit which was filed 
so far back as August 1932 was well within 
time. The subsequent delay is of couree duo 
to the death of Subramaniun Chottyar which 
resulted in vicissitudes with which we have 
no concern. 

I have thus reached the conclusion that 
this appeal should be dismissed with costs 
so far as the claim for Rs. 1012. lO-O upon the 
nadappu account is concerned; but that it 
should bo allowed with costs so far as it 
relates to the claim for Rs. S781.5.0 upon 
the Thavanai account. There will accord- 
ingly bo a decree against defendants 2 and 8 
for this last mentioned amount with further 
interest at the contract rate from 10th July 
1932 to the date of decree. The award of 
special costs in the trial Court is conhrmed 
with the addition that the appellants are 
allowed the costs of junior counsel. Each 
party obtains these special costs to the ex- 
tent to which he has been successful. It is 
agreed that the difference between the sums 
awardable as special costs resultsin a balance 
of Rs. 2829 in the appellant’s favour which 
respondents must pay to him by way of 
special costs. The respondent must pay to 
the appellant an advocate’s fee of thirty 
gold mohurs awarded as special costs of this 
appeal in addition to the costs ad valorem 
for one advocate. 

w.n./b.k. Appeal partly allowed. 
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First Appeals Nos. 183 of 1935 anti 43, 75 and 
80 of 1939, Decided on 15th January 1940, against 
decree of Diet. Court, Pyapon.in C. R. Nos. 18, 17 
and 2G of 10S3» 

U Tun Yin and others — Appellants 

V. 

U Ba Han and others — Bespondents. 

Buddhist law (Burmese) — Widow or widower 
is proper person to administer estate and is 
entitled to letters of administration. 

It may be laid down as a general rule that the 
widow or widower is the proper person to adminis- 
ter tbo estate. The widow or widower usually has 
possession of whole of the cstato at tbo time of 
death of tbeotber spouse and is in most cases enti- 
tled to tbo whole or a largo part of it. Though it 
cannot bo laid down as an absolute rule that in no 
circumstances should letters of administration bo 
granted to any other person, it would require very 
special reasons to justify such a grunt : 4 L b R 
203, ReU on. CP 134 C 1) 

E ilaung (1) — for Appellants. 

P, K. Basu and Ba ilaung, and E //ay— 
for Kospondoots and 3, 3, 4 respectively. 

Sharpe J. — These four appeals, which 
have been beard together, represent the 
latest stage in the protracted aud compli- 
cated litigation which has followed upon 
the death, on 27th June 1933, of a Burmese 
Buddhist woman named Daw Tok. These 
appeals arise out of three applications for 
the grant of administration of her estate, 
which has been valued by the various appli- 
cants at soinethiog between two and threo 
and a half lakbs of rupees. Tbo first appli- 
cation, in point of time, was that filed by 
Ba lian on 4th July 1933; he is admittedly 
a nephew of the deceased (being her sister's 
child), but bis claim to bo her keittima 
adopted son, upon which his whole case 
rests is contested by his two rival claimants. 
The second application was that of Tun Yin, 
filed on 17tb July 1933; he claims to be the 
surviving husband of tbo deceased, a claim 
which is contested by applicant 3 (whom I 
am about to mention) but which is admit, 
ted by Ba Han, who, however alleges that 
Tun Yin is not a fit and proper person to 
administer the deceased’s estate. Tbo third 
application was filed on Cth November 1933 
by Ma Hla Nyun, a niece of the deceased 
(being ber brother’s child); she alleges that 
she is the keittima adopted daughter of the 
deceased a claim which is contested both by 
Ba Han and Tun Yin. Ma Aye Myint and 
Maung Hla Maung, sister and brother, res- 
I>ectively, of Ma Hla Nyun have also been 
made parties to this litigation, but neither 
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of them has taken any active part in it. All 
three applications, which were filed in the 
District Court of Pyapon, were made under 
s. 218 , Succession Act, which provides that 
sucii a grant as that now applied for may 
ho made 

to auy person who. according to the rales lor the 
distribution of the estate applicable In the caso of 
such deceased (the section deals with Buddhist 
inter alios and 1 have already mentionod that the 
deceased in the present caso was a Buddhist) would 
I)C entitled to the whole or any part of such dc. 
coased's estate. 

In 4 L B R 293,^ a Bench of the late Chief 
Court of Lower Burma held that having re. 
gard to the main features of the Burmese 
Buddhist law respecting the ownership of 
property by married couples, and the devo- 
lution of such property on the death of one 
of them, it may be laid down as a general 
rule that the widow or widower is the pro- 
per person to administer the estate. It is 
unnecessary for me liere to discuss the law 
in regard to the devolution of tlie estate of 
a Burmese Buddhist married couple upon 
the death of one of the spouses. It is enough 
for mo to say that I respectfully agree with 
the general rule laid down in 4 L B U 293^ 
and which I have stated above and I will 
content myself with quoting one sentence 
from the judgment of Irwin .T., in that case: 

Tbc widow or widower usually b.as posscBsioa of 
tbo whole of the estate at the time of the death of 
the other spouse, and is in most c.'tses entitled to 
tbo wholo or n large part of it. It would be rash to 
lay down an absolute rule that in oocircumstancos 
should letters of admiuistration be granted to any 
other person, but I am strongly of opinion that it 
would require very special reasons to justify such a 
grant. 

It will thus be seen that, if Tun Yin 
establishes his marriage to Daw Tok, he 
ought to have the grant unless there are 
"very special reasons’ to the contrary ; and 
if he does obtain the grant, questions con- 
cerning the status of Ba Han and/or Ma 
Hla Nyun need not be investigated. It is 
conceded that, if Tun Yin was Daw Tok’s 
husband at the time of her death, he is enti- 
tled to what is by far the greater part of the 
estate, notwithstanding the fact, if it be the 
fact, that both Ba Han and Ma Hla Nyun 
were Daw Tok’s Keittima adopted children. 
For these reasons I shall deal with Tun 
Yin’s caso first. Ba Han admits that Tun 
Yin was Daw Tok’s husband, but Ma Hla 
Nyun does not. Two questions therefore 
arise : was Tun Yin Daw Tok’s husband at 
the time of her death? If so, are there any 
"very special reasons" to justify us in refus- 
ing bis application? In my jadgment the 
1 . (’07) 4 L B R 298, NV Win v. Ma Aung Gale. 


burden of proving his marriage with the 
deceased lies upon Tun Yin, bub the burden 
of proving facts upon which to base a find- 
ing of "very special reasons” for refusing 
him a grant lies upon the person alleging 
that Tun Yin ought not to have a grant, 
that is to say that the burden of proof on 
the second question (if it arises) is upon Ba 
Han. [After discussing certain evidence his 
Lordship concluded as follows.] On the first 
part of the case, I find that Tun Yin was 
Daw Tok's husband at the time of her 
death, and on the second part of the case I 
find no evidence to justify me in saying that 
there are “very special reasons” for reject- 
ing Tun Yin’s application. In my judgment, 
therefore Tun Yin's application for the grant 
of administration of his late wife’s estate 
should be allowed, on payment of the requi- 
site court. fees and on furnishing security to 
the satisfaction of the District Court within 
such time os may be allowed by it. I think 
therefore that Tun Yin’s appeal (that is to 
say, civil First Appeal No. 183 of 1985) must 
be allowed with costs both here and below. 
Id regard to the costs in this Court, I think 
that there should be au advocate's fee of 
twelve gold mohurs for the first day of the 
hearing before us; and advocate's fee of ten 
gold mohurs for each of the following three 
further full days of the hearing before us 
namely I5th, 19th and 20bh December ; and 
an advocate’s fee of five gold mohurs for 
each of the other two days of the hearing 
namely I4th and 2l8t December, when there 
were no afternoon sittings of the Court. AU 
the costs (including the advocate’s fee) to be 
paid by Ba Han and Ma Hla Nyun in the 
proportions of two-fiftbs by Ba Han and 
three, fifths by Ma Hla Nyun. 

I must now say a word about the other 
three appeals before us. Applications for 
grant of administration are intended to be 
disposed of comparatively quickly, without 
deciding who is and who is not entitled to 
share in the estate of the deceased person, 
and so that the estate may bo speedily wound 
up. Here a most lamentable state of affairs 
is disclosed. Tun Yin himself commenced 
giving evidence in September 1934 and oon- 
tinued doing so till July 1935, during which 
time he was the only witness under exami- 
nation. It is now over six and a half y»r® 
since Daw Tok died, and only now ‘9 her 
estate to be administered. Having nMiaW 
Tun Yin’s caso in the way in which 1 have 
done, it is unnecessary for me to go m 
question of status (with consequent rig 

inherit) in regard to Ba Han and 
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Nyan, unless or until Tun Yin fails to pay 
the necessary fees or furnish security. 

Hosely J. — I agree with the judgment of 
my learned brother. We are ordinarily 
reluctant to interfere with decisions of 
learned District Judges on simple questions 
of fact, considering the advantage that the 
District Court has in having witnesses before 
it and forming an estimation of their credi- 
bility and seeing their demeanour ; but there 
is no doubt that in the present cose the 
District Judge had no warrant whatever for 
his finding that “there can be no doubt that 
a fair quantity of jewellery was left in the 
possession of Tun Yin," and for the finding, 
on which the case rested, that Tun Yin had 
in his possession the emerald ring in parti- 
cular. The whole matter boiled down to the 
evidence pf Maung £a Ilia, and as iny 
learned brother has shown, that evidence did 
not show that the emerald ring was return, 
ed to Daw Tok before her death. 

D.s./n.ic. Order accordingly. 
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CriisiDii) Rovn. No* dlT^B of 1010, Decided on 
16th Boptembor lOiO. 

Ma Tin Tin — Applicant 

V. 

Maung Aye — liesponde^it. 

• • (a) Criminal P. C. (1898), S. 488 (3)— Wife 
applying to enforce maintenance order by single 
application including arrears covering several 
months — Defaulter can be sentenced to more 
than one month's imprisonment. 

WbcQ a wife applies to coforco a maintcDaoco 
order aad in a eioglo upplicatiou included arrears 
^hicb c07cr eoreral months, the Magistrate has 
power to sentence the defaulter to more than one 
month's ImprlsonmoDt. Ho may sentence the de« 
faulter to one month’s imprisonment fer each full 
month's arrears of maintofiance and to a further 
month for any broken period over and above that 
completed number of months' arrears which falls 
abort of another complete month : A 1 R 1914 L B 
108, IHuent.; 20 Mad 3; 25 Cal 291 and AIR 1938 
All 886 (P B), net. on. (P 137 0 2) 

(b) Criminal P. C. (1898), S. 439-.Hlgh Court, 
though can enhance sentence which has been 
wholly served, is reluctant to do so. 

It Is true (bat High Court can enhance a sen* 
tence which has been wholly served but High Court 
should always bo reluctant to enhance the sentences 
of persons who do not themselves Instituto the pro« 
coodings which bring their cases to notice of High 
Court and especially reluctant to onhanco the sen« 
tonoes of such persons when they have almost 
completed the term for which they have been 
committed. (P 188 C 1] 

(c) Interpretation of statutes — Reference to 
prorious law — Language not leading to clear 

conclusion between two possible meanings 

Consideration of what law was before Act was 
passed is useful (Per Blagden J.) 
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Where the language of an Act of Parliament 
leads one to no clear conclusion between two pos« 
sible meanings, one is often helped by consider* 
ing what the law was before the Act was passed. 
Frequently it was defective, and one can infer that 
the Legislature intended to remedy the defect and 
construe the Act accordingly, (P 139 0 2] 

(d) Interpretation of statutes — Scheduled 
forms are dangerous guides (Per Blajden J.) 

Scheduled forms are always dangerous guides to 
the meaning of a statute, [P l40 0 21 

(e) Criminal P. C. (1898), Ss. 488 (7), 439 — 
Costs of revision. 

The High Court has under 8. 488 (7) power to 
make such order as to costs «a9 it considers just in 
applications for rovisioo of orders under 8. 483, 

(P 138 0 2} 

Da ilaung — for Applicant, 

Rafi — for Respondent. 

Order of Reference 

Ba U J. — This is ao application for en- 
hancement of tho sontonco of simjjle impri- 
sonment passed on tho respondent under 
S. 488 (3), Criminal P. C. Tho respondent was 
directed by tho first Additional llagistrato 
of Rangoon in his Criminal Miscellaneous 
No. 171 of 1934 to pay Rs. 10 a month for the 
maintenance of tho applicant who is his 
wife. He carried out the order more or less 
regularly up to June 1938 when he began to 
fall into arrears. The arrears continued up to 
April 1939, whereupon the applicant applied 
for recovery of the arrears by arrest and 
imprisonment of tho respondent. The res- 
pondent appeared and pleaded inability to 
pay. Ho was thereupon sentenced to suffer 
one month’s simple imprisonment. Now, tho 
submission made on behalf of the applicant 
isthat the maximum imprisonment that can 
be imposed under s.488 (3), Criminal P. C., 
is one month for each month’s arrear, or a 
portion of each month’s arrear, and as in 
this case the arrears are for eleven months 
the Magistrate should have given the res- 
pondent eleven months' imprisonment. On 
the other hand, learned counsel for the 
respondent contends that where a claim for 
accumulated arrears of maintenance for 
several months is made in one proceeding 
and a single warrant is issued for tho levy 
thereof tho maximum imprisonment that 
can be imposed is one month only. Tho de- 
cisions on this point are not unanimous. 
The earliest decision given is 9 all 2io^ 
where a Full Bench of the Allahabad High 
Court said : 

Whero a claim foe accumulated arrears of maio- 
teuauco for eevcrul moutba arising under several 
breaches of au order for maintenance is dealt with 
in one proceeding and arrears levied under a single 
warrant, the Magistrate, acting under S. 488, Cri- 
Diinal P. 0. , has no power to pass a heavier son- 

I. (’87) y Ali 240 : 1887 A W N 64 (P D), Queen- 
Empress v. Narain, 
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tenco in default than one mouth's imprisonment, 
as if the warrant only related to a single breach of 
the order. 

This was dissented from by a Bench of 
the Madras High Court in 20 Mad 8* where 
the learned Judges said : 

Tbo imprisonment provided by 8. 488, Criminal 
P.C.,iii default of payment of maiotenanceaward- 
ed is not limited to one month. The maximum 
imprisonment that can be imposed is one month 
for each month's arrear, and if there is a balance 
representing the arrears for a portion of a month, a 
further term of a month's imprisonment may be 
imposed for such arrear. 

The same point subsequently arose for 
decision before a Bench of the Calcutta 
High Court in 25 Cal 291® where the learned 
Judges followed the decision of the Madras 
High Court in preference to that of the 
Allahabad High Court. All these three cases 
were considered by a Bench of the late 
Chief Court of Lower Burma iu 7 L B R 351* 
and the learned Judges there held that the 
decision given by the Allahabad High Court 
was correct and refused to follow the deci- 
sions of the Madras and Calcutta High 
Courts, The latest decision on this point is 
given in ILR (1938) ALL 750® where a Full 
Bench of the Allahabad High Court review, 
ed all the case law and said that the deci. 
sion given in 9 ALL 240* was incorrect and 
tliat the decision of the Calcutta and Mad. 
ras High Courts was correct. In view of this 
conflict of decisions I .am of opinion that 
this case should bo dealt with by a Bench. 
Place this case before the senior vacation 
Judge for orders. 

Judgment of the Division Bench 

Sharpe J. — The respondent and the 
applicant are husband and wife respec. 
tively.and in 1934 an order was made under 
sub s.(i) of S.4.S8, Criminal P. C., directing 
the respondent to pay the applicant a 
monthly allowance of Rs. 40 for her main- 
tenance. The respondent was always a bad 
payer under this order and in May of last 
year be was ii months in arrear, so, on 4tb 
May 1939, the applicant applied to the First 
Additional Magistrate, Rangoon, to enforce 
tbo order to the extent of Rs. 446, Rs. 284 of 
which was arrears dne in a previous case, 
since closed, which bad been launched by 
the applicant with a view to obtaining the 
payment of wbat was due to her under the 

2. (’97) 20 Mad 8 : 2 Weir 688, Allapichai Ravu. 
thar V. Mobidln Bibi. 

3. (’08) 25 C»I 291, Bbiku Khan v. Zabaran, 

4 . ('14) 1 A 1 R 1914 L B 168 : 24 I 0 170 : 16 
Ct L j 494 : 7 L 6 R 861, Zaw Ta v. Emperor. 

5. ('88) 26 A I R 1998 AU 886 : 176 I 0 897 ; 89 
Or L J 720 : ILR (1988) All 750 : 1936 A L J 666 
(P B), Emperor v. Beni. 


original maintenance order, Rs .160 of whiob 
was four months' arrears from January ta 
April 1989, and Rs. 2 for the costs of the ap- 
plication. It was not till 30bh May of this 
year that the respondent was hnally brought 
before the First Additional Magistrate. In 
the months which had intervened since th© 
application was filed on 4th May last year 
something like a dozen warrants for tbo 
arrest of the respondent had had to bo 
issued. It appears that he always managed 
to receive informal intimation from some 
apparently secret source that a warrant bad 
been issued and he kept out of the way and 
avoided the execution of the warrant until 
it had expired and, as I say, altogether 
Mmething like a dozen warrants had to bo 
issued before be was finally brought before 
the Magistrate. 

On 4th June this year the Magistrate 
committed the respondent to one month's 
simple imprisonment in respect of the eleven 
months’ arrears which I have mentioned. 
Within a week of that order being made the 
present application was filed in this Court, 
which application is one to revise the order 
of one month's imprisonment with a view 
to the respondent being committed to eleven 
months’ imprisonment, namely, one month 
for each month of tbo arrears outstanding. 
On 19th June the present application for 
revision was admitted, but the case did not 
come into the list for hearing until ictb July 
by which time the respondent had come onb 
from jail having served the term on one 
month’s simple imprisonment. The cose 
came in the first instance before Ba U J., 
who on 23rd August made an order under 
which be reviewed certain confiicting deci- 
sions on the main point in this case and in 
which he expressed the opinion that the case 
should be dealt with by a Bench and so the 
matter has come before us. The point in 
the case turns upon the construction which 
is to be put upon sub-s. (8) of S. 488, Crimi- 
nal P. 0. The two points of view advanced 
before us are, on the one hand, that, if there 
is only a single application in respect of 
arrears under a maintenance order which 
arrears cover a period of several months, 
the defaulter can only be imprisoned fw 
one month, while on the other hand it » 
urged that where the husband is in de/»^ 
for several months he may be imprisoned 
for as many months as his wife’s maint^- 
ance allowance is in arrear notwitb^ndmg 
the fact that only one application is mada 


to enforce it. 
Mr. Bafi on 


behalf of the husband- rsB- 
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pocdent has rightly pointed out that early 
in 8ub-8. (8) there appear the words "for 
every breach of the order" and that those 
words cover all the succeeding words in the 
sub-section down to the oominencement of 
the proviso. But it seems to me, reading 
the sub-section, that for every breach of the 
order the Magistrate may do two things : 
(l) he may issue a warrant for levying the 
amount due in the manner provided for 
levying fines and (2) ho may sentence such 
person, for the whole or any part of each 
month’s allowance remaining unpaid after 
execution of the warrant, to imprisonment 
for a term which may extend to one month. 
In other words, one of the two things which 
he may do is that for every breach of the 
order he may sentence the defaulter, for 
the whole or any part of each month's al- 
lowance remaining unpaid, to imprisonment 
which may extend to one month; so that, if 
the arrears amount to more than one month, 
for the whole or any part of each month's 
arrears the defaulter may bo imprisoned for 
a term up to one month. But reading the 
sub-section in the way Mr. Rafi asks us to 
do, it api)ear8 to mo to result in the word 
"each" not having assigned to it its ordinary 
or indeed, any meaning. Mr. Rafi really 
wants us to road the sub-sootion as saying 
"for the whole or any part of any monthly 
allowance/' which words would, if they 
wore there, correspond with the words in 
sub-s. (i) of 8 . 468, but the words are dif- 
ferent in the two sub sections and 1 am of 
opinion that its usual and ordinary meaning 
must be given to the word "each" and, if 
that is done, then, so it seems to me, it 
follows that the defaulter may bo impri- 
soned for a term up to one month in respect 
of each month’s default. 

That is my reading of the sub-section 
without reference to the authorities which 
have been cited before us. I think that I 
need only say this about all but one of the 
authorities were cited before us: that the 
High Courts of Madras, Calcutta and Allaha- 
bad all DOW take a view contrary to that 
urged upon us by Mr. Rafi and that the 
interpretation which I have just suggested 
as the correct one is the one which those 
three High Courts have now adopted : see 
20 Mad 8,* 26 cal 291* and I L R (1938) ALL 
760.* Formerly the Allahabad High Court 
took the same view as Mr. Rafi has urged 
upon us but that view was altered by the 
Allahabad High Court by the Full Bench 
decision of five Judges in 1988 cose. We 
were also told by U Ba Maung on behalf of 
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the wife-petitioner, that the Lahore High 
(ilourt bad recently taken the same view as 
is now taken by Madras, Calcutta and 
Allahabad, but we were not referred to any 
decision of that Court in an authorized re- 
port. The one case about which I will say 
something is the case in 7 L B R 851* which 
is a decision of a Bench of two Judges of 
the late Chief Court of Lower Burma in 
1914. Id my judgment from the decision 
which is not binding on us, we must, with 
all respect, dissent. 

I will nob make any observations about 
the judgment in that case delivered by Sir 
Henry Hartnell who confessed that his own 
view was that the meaning of the words 
of this sub. section is not too clear, but it 
is about the judgment of Ormond J. that 
I desire to say something. After a careful 
analysis of the wording of the sub-section, 
Ormond J. states it as bis conclusion at 
p. 855 that he reads the words in question 
as meaning "for the whole amount or any 
part of a month's allowance remaining un- 
paid on each occasion after the execution of 
a warrant/' Those are the exact words of 
the sub-section with the substitution of "a" 
for "each" which with the greatest respect 
to Ormond J. is, in my judgment, the very 
thing which must bo avoided. The word 
used is "each" and not "a" and wo must 
give to "each" its ordinary and usual mean- 
ing and when that Is done it appears to me 
that the proper construction of sub-s. (8) is 
that when a wife applies to enforce a main- 
tenance order and in a single application 
includes arrears which cover several months 
then the Magistrate has power to sentence, 
the defaulter to more than one month's im-' 
prisonment. He may, as I read the sub-' 
section, sentence the defaulter to one' 
month’s imprisonment for each full month’s' 
arrears of maintenaDco and to a further' 
month for any broken period over and above! 
that completed number of months’ arrears 
which falls short of another complete month. 
That is how I read the sub-section, and the 
question now is what is to bo done in the 
present case ? 

It is said that it is impossible for us to 
know for certain whether the Magistrate 
who made the order which is the subject- 
matter of this application would have sen- 
tenced the respondent to more than one 
month even if he bad thought that be had 
power to do so. It is true that it does not 
appear from the wording of his order which 
is a very short one, that he did wish to do 
that, bub from the written statement of the 
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roapondeot which has been filed before U8 
in this Court it appears that the question of 
the Magistrate s power to award more than 
one month s imprisonment in this connexion 
was very fully gone into before him and it 
is impossible to imagine that there would 
liave been as elaborate an argument as there 
was before him on this question if be had 
been of the opinion that, in any event, whe- 
ther or not he had this power he was not 
going to avail himself of it. I think this is 
very Imd case and I have no doubt that the 
Magistrate would have sentenced this res- 
pondent to more than one month if he had 
been satisfied that he had the power to do 
so. In any event I am prepared to say that 
I myself think that in this particular case 
one month was wholly inadequate. That 
being my view of the sentence imposed and 
of the powers of the Magistrate the question 
still remains whether we should now en- 
hance the sentence or not and if so, to what 
extent. ' 

It is not suggested — and I do not think 
that as a matter of law it could be suggest, 
ed — that this Court cannot enhance a 
'sentence which has been wholly served. But 
this Court should, however, in ray judg- 
ment. always be reluctant to enhance the 
sentences of persons who do not themselves 
institute the proceedings which bring their 
cases to the notice of tljis Court, and espe- 
cially reluctant to enhance the sentences of 
such persons when they have almost com- 
pleted the term for which they have been 
icornmitted. Here the matter goes further. 
'The respondent has been already out from 
jail for about 2 i months. It is not the fault 
of the applicant that this case has not been 
disposed of till that state of affairs has been 
brought about. The sentence being only one 
of one month it was impossible that this 
case could in the circumstances be disposed 
of before the man had served his month. I 
fully appreciate that this case is different 
from cases of a strictly criminal nature 
where the man is sentenced to a term of 
imprisonmentand there is no escape for him 
from that imprisomnont, while here, wbat- 
ever the sentence may be, the man can 
escape the whole of it by paying up what is 
due, but, on the other hand, I must call 
attention to this additional fact, that on icth 
July, that is about a fortnight after he came 
out from the term of imprisonment imposed 
upon him on 4th June the respondent was 
again committed to serve another month 
for several months' arrears accumulated 
since May of last year when the application 


giving rise to the present case was filed. 
From this second term of one month the 
respondent has already been released for 
about a month. In all these ciroumstancea 
I am certainly not prepared to revise the 
Magistrate’s order to the extent of sending 
the respondent back for a further ten months 
in respect of the arrears for the period of 
eleven months down to May 1939, or, indeed, 
for any further substantial period at all, 
although it is an extremely bad case. We 
have now decided the prinoipleand in future 
this Magistrate and others will act upon it. 

U Ba Maung has told us that what his 
client really wishes to achieve in this case 
is to establish the power of the Magistrate 
to award, on any future occasions that may 
arise, more than one month if there are then 
more than one month’s arrears outstanding, 
and that his client, the applicant, will be 
content if the order of the Magistrate of 4th 
June is revised to the extent of some small, 
or nominal, additional term of imprisonment, 
and 1 think that that is the proper course 
for us to adopt. The Magistrate's order will 
be revised to the extent that in lieu of his 
order dated 4th June 1940 that the respon- 
dent shall be imprisoned for one month we 
order bim to be imprisoned for one month 
and one day, so that be now has the nomi- 
nal term of one day still to serve. The 
husband .respondent has strenuously opposed 
the present application in revision and has 
filed in this Court the lengthy written, 
statement, as he calls it, to which I have 
had occasion to refer. Sub-section (7) of 
B. 488 gives the Court power in dealing with 
applications under that section to make such 
order as to costs as may be just and I read 
those words as giving us power now to make 
such order as to costs as we consider just, 
for we are a Court dealing with an applica- 
tion under 8. 488. I think that the respondent 
must pay the applicant her costs of this 
revision applicatltewhioh, having regard to 
all the circumstances of the case, including 
the fact that her learned advocate has hod 
to appear and argue the cose on two occa- 
sions, once before Ba U J. and once before 
US, should include an advocate’s foe of 
fifteen gold mohurs os well as the other usual 
costs, such os the stamp on the application 
and the stamp on the power. . 

Blagden J. — Section 488 (l) and (8), Ori- 
minal P. C., so far os is material road thus? 

(1) II any person having 

or roluees to maintain hU wile or hia ^ 

illogltimaU) ohlld unable to maintoin ’ *b 

Magistrate of the first class may, uponpfW® ^ 
neglect or refnsal, order such person to mei® 
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monthly allowaoco for the maioteoance of the wife 
or each chUdi at each monthly rate^ not oxceediog 
one hundred rupees in the whole, as such Magis- 
trate thinks, fit, and to pay the same to such person 
as the Magistrate from time to time direots. 

(8) If any person so ordered fails without suffi- 
cient cause to comply with the order, any such 
Magistrate may, for every breach of thoorder, issue 
a warrant for levying the amount due iu manner 
hereinbefore provided for levying fines, and may 
sentence such person, for the whole or any part of 
each month's allowance romaiuing unpaid after the 
execution of the warrant, to Imprisonmoot for a 
term which may extend to one month or until 
payment if sooner made. 

U Ba Maung for the petitioner invites us 
to construe the words “each month" in sub. 
8 . ( 3 ) without regard to the earlier words of 
the sub'SeotioD which regulate the coodi. 
tions precedent to any sentence of imprison, 
ment, and as merely regulating the amount 
of imprisonment that may be given on any 
one occasion. That, I think, is the natural 
meaning of those words read without the 
earlier words of the sub. section. If a pile 
of (say) buns is displayed in a shop window 
under the luble "one anna each" that would 
not mean that the shopkeeper was only 
prepared to sell one bun at a time. A hungry, 
or greedy, customer could perfectly well 
purchase eleven buns, provided of course be 
hod eleven annas. Mr. Rafi for the respon. 
dent contends that the phrase “each month’s 
allowance remaining unpaid" is the same 
thing as "every broach of the order." Force 
is lent to this argument by the fact that 
Bub- 8 . (i) contemplates an order bidding a 
man to pay a monthly allowance. There 
could not be more than one breach of such 
an order per month, and every such breach 
mast result in a mouth's allowance remain- 
ing unpaid, in whole or in part. According 
to the rosix^ndent's contention, the sub- 
Bection operates as follows : The order is 
once broken by failure without sufheient 
cause to pay one month’s allowance in full: 
thereupon one warrant is to issue: if that 
fails to remedy the broach, imprisonment 
for a period not exceeding one month may 
be imposed. This is a strict construction, 
but the sub-section is penal and should 
prima facie be strictly construed. If the 
^ applicant’s contention is well founded “every 

breach of the order” includes "any breaches 
of the order." Subject to any question of 
limitation, a warrant can on this theory 
issue for any number of months of arrears, 
or at all events several concurrent warrants 
can issue, and, in so far as it does, or they 
do, not produce payment, any amount of 
imprisonment may be imposed provided 
only that the number of month’s imprison. 


ment does not exceed the number of months 
in respect of which payment in full has 
not been made. This construction is favoured 
by s. 13 , Burma General Clauses Act, 1898 , 
which provides tbat 

in all Acts unless tboro is anything repugnant in 
the subjoot or context .... words iu tho singular 
shall include the plural. 

Taking into account (for tho moment) 
only the considerations I have stated the 
point appears to me a very nice one. Tily 
Lord suggested to Mr. Rafl that tho word 
'each" might be construed as “each and 
every," but on reflection I do not myself 
think that (even if that bo right) the matter 
is concluded against Mr. Rati. Certainly it 
is not if you construe tho word “every" as 
moaning "each and every." Actually, I find 
that in (18G0) 2 Do G F A J ICS** Lord Camp, 
boll said : 

Dr. Johnson tells us in his Dictionary that 
‘every’ was formerly spelt 'EVERICil' tbat is 
‘ever-each’ and that the true meaning is ‘each one 
of all.’ 

The two words are for many purposes 
interchangeable, and if it be true that “each" 
and “every" are common derivatives of tho 
same source, and, strictly, synonymous, 
that distinctly favours Mr. Rafi. In these 
circumstances I do not think the mere 
language of the Code leads me to any one 
very clear conclusion ; either contention 
may well be right. Where the language of; 
an Act of Parliament leads one to no clear 
conclusion between two possible meanings, 
one is often helped by considering what tlie 
law was before the Act was passed. Fre- 
quently it was defective, and one can infer 
that tho Legislature intended to remedy 
tho defect, and construe the Act accordingly. 
The present section became effective in 1608. 
Its predecessor, s. 488 of the 1862 Code, was 
in similar terms. Before that, s. 31C of the 
18C1 Code, ran thus : 

Tho Magistrate may, for every breach of the 
order, by warrant direct tho amount duo to bo 
levied in the manner provided fur levying fines or 
may order such person to be imprisoned with or 
without bard labour for any term not exceeding 
one month. 

In 9 ALL 240* the 1882 section was con- 
struod in tho kodso for which Mr. Rafi con- 
tends. Edge C. J. and Straight J.,hold that 
there could bo (firstly) but one warrant per 
month (secondly) only one nionth's impri- 
sonment per warrant, and (thirdly) only 
one month’s imprisonment per sentence, 
whatever tho number of unsatisfied war- 
rants. I confess that I do not understand 
6. (1860) 2 De G P 4 J 168 : 30 L J Ch 595 : C Ju^ 
789 ; 2 L T (N S) 703 : 129 R R 4G ; 8 W R 644, 
Brown v. Jarvis. 
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Lclj’e C. J.'s difliculby about ascerbainiug, if 
there were several mouths arrears followed 
by a part payment, which monthly sum 
had been paid: prima facie, the first money 
received goes to satisfy the earliest in- 
debtedness. Nor, even granting that the first 
two propositions were correct, am I satisfied 
that the tliird follows: while the reasons of 
Oldfield J. for his opinion that one warrant 
could be issued for more than one month's 
arrears but still that imprisonment would 
be limited to one month, no matter how 
many months of arrears were in the war- 
rant, are to mo, with all due respect, incom- 
prehensible. Apparently, the attention of the 
Court was not called to the change in word- 
ing made by the 1882 Act. It may well be 
that the decision, if made under the ISCl Act, 
would have been right. But, if so, it was 
certainly unjust that a man who had wil- 
fully paid nothing for a year should bo liable 
to no greater penalty than a man who had 
only done so for a month. So the then law, 
if such it was, was defective. In that state 
of things the Legislature introduced words 
capable of meaning that as many months’ 
imprisonment as tljore were defaults could 
bo imposed, and it seems to me that the 
Legislature meant to remedy the possible 
defect in the existing law, and that we ought 
so to construe the Act as to make that re- 
mody etlective. Certainly we should not be 
doing so if wo were to hold that by accept- 
ing not over a month’s free, if uncorafor- 
table, board and lodging a man can rid 
himself of liability to maintain his wife for 
a year. 

Our. attention has been drawn to a strong 
lineof authorities which seem to mo to show 
that the true interpretation of the now sec- 
tion is substantially that contended for by 
tlie petitioner. Tlio first (though there it 
was only inferential that such was the 
Court’s opinion) is 8 Mad 70.' In 20 Mad 3- 
the(iue3tion whether the learned Magistrate 
there was right in using one piece of paper 
instead of II when he issued his warrant to 
levy the arrears was left open. But on the 
more important question whether the learned 
Magistrate might have awarded more than 
one month’s imprisonment this authority is 
directly in the petitioner’s favour : 25 Cal 
201 ^* was not argued and the Court's obser. 
vations on these questions were obiter. But 
for wbat they are worth — and I think they 
are worth a lot — they are in her favour on 
both points. So is the decision of a Special 

7. C85y8~Mad7d IT’ WoTr~ 6897 Biyacha v. Mohl- 
din Kattl. 


Bench of the Allahabad High Court in I L R 
(1938) ALL 750,® though I personally think, 
with great respect to that Court, that Mr. 
Rafi was quite right in his submission that 
the argument founded on the form of war- 
rant of imprisonment under s. 488 , (Soh. v, 
Form No. 40) is fallacious. Scheduled forms 
are always dangerous guides to the meaning 
of a statute, and this particular form is 
really ^no guide at all. It ends with the 
words “imprisonment in the said jail for the 
period of .” There is nothing to show 
that the blank must or even may be filled by 
inserting a period of one month or more, and 
on any view of the law the period might be 
one month or less. The only other po8t.l882 
authority the other way to which our notice 
has been called is7LBR35l.* Thatisdirectly 
in favour of the respondent, but it is not 
binding on us and I agree we would dissent 
from it. The beadnote reads : 

The maximum senteaoe which may be imposed 
on any one occasion under 8. 468 (3), Criminal 
F. C., is one month. 

The word “occasion" is absent from the 
sub-section, and is a gloss on it introduced 
by this decision. Hartnoll, Olficiating G, J., 
appears to me with great respect to have 
mistakenly identified "each month’s allow- 
ance remaining unpaid" with "each com- 
plaint of non-payment.” That led him into 
wbat I humbly conceive to be a fallacy. It 
is 1 think quite true that the expression 
"each part of the engine is in order" is equi- 
valent to saying "all parts of the engine are in 
order." But it docs not follow that in a con- 
text where the word "each" is clearly used 
distributively it should not be so interpreted. 
Suppose a man agrees to buy my car at the 
price of one anna for each part, when we 
meet to discuss the number of parts we find 
the car in perfect running order. Surely the 
purchaser could not successfully contend 
that as every part was merged in the com- 
posite whole he was entitled to take the oar 
on payment of one anna. Nor with oqu^ 
respect, can I agree with Ormond J.’s opi- 
nion that the words "for the whole or any 
part of each month's allowance remaining 
unpaid after the execution of the warrant 
are equivalent to "for the whole amount, or 
any part of a month's allowance, remaining 
unpaid on each occasion." They are in my 
bumble opinion two totally different things 
The second version entirely fails to gi^^ 
effect to the words "each month s 
and substitutes, quite arbitrarily, the 
"each occasion." In view of the other aatbo- 
rities cited to us, apart from anything eifi , 
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I think we should dissent from this decision. 
There remains 10 Bang 176.® This case 
was cited to us as conclusive in the respon. 
dent’s favour unless we were prepared to 
overrule the decision of our own Court ex- 
pressed by Carr J. Personally I have not 
the least doubt that the decision of Carr J. 
was right, but the case before him is I think 
plainly distinguishable from that before us. 
It was sought before him not, as here, to 
enhance a punishment once lawfully imposed 
but to impose a second punishment for an 
offence for which the offender bad already 
been punished. It so happens that in the 
case before us the respondent has served the 
term of imprisonment which the learned 
^lagistrate imposed on him, so that the 
practical effect of what is here sought is 
just the same as that sought before Carr J. 
This, I think, ought to make us very chary 
of acceding to any appreciable extent to the 
petitioner's request. None the less, this 
Court has power to enhance a sentence in a 
proper case and I cannot believe that that 
power is lost where a sentence which ought 
to 1)0 enhanced has, before the Court can 
consider the question, already been served. 
If, for example, a sentence of one week were 
imposed for an aggravated dacoity for which 
till recently the minimum sentence was 
seven years 1 have no doubt this Court 
would enhance the sentence oven though 
the week would necessarily be up before the 
order could be made. The respondent's con- 
duct under the maintenance order has been 
most unsatisfactory and the petitioner appre- 
hends — I think reasonably — that it is likely 
so to continue. What she really wants is to 
get — for future reference — an authoritative 
ruling on the legality of a cumulative sen- 
tence of imprisonment where more than one 
month's arrears are unsatishod under a war- 
rant or warrants. Having reached the con- 
olusion that such a sentence is lawful, and 
thinking that the respondent before us ought 
to have been sentenced to more than one 
month’s imprisonment, I agree that the 
ends of justice will bo served if wo enhance 
the sentence wo are asked to revise by one 
S day and make the order as to costs proposed 
by my Lord. 

D.S./r.K. Order accordingly. 

8.‘(’82)'l9 AIR 1932"Baug 98 : 187 I C 073 : 83 
Cr L j 651 : 10 Rang 176, ilauug Kyi Po v. Ma 
iltu In. 
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Roberts C. J. and Dunkley J. 

Orimiaal Appeal No. 9C3 of 1040, Decided on 
26th November 1940, from order of Bess. Judge, 
Bassoin, in Sees. Trial No. 16 of 1040. 

Nga Moe — Appellant 

V. 

The King. 

Penal Code (1860), Ss.324. 304 and 302— Ac- 
cused inflicting injury on deceased's head not 
likely to entail serious consequences to person 
in normal health — Wound healing up in hospi- 
tal — Deceased getting temperature and leaving 
hospital against medical advice — Deceased dying 
of formation of abscess on brain due to his 
debilitated condition — Injury only remotely 
connected with formation of abscess — No death 
would have resulted had deceased stayed in 
hospital according to medical advice — Offence 
held fell under S. 324 — Use of dangerous wea- 
pon in circumstances of case held no indication 
of intention to cause injury likely to cause death 
— Offence therefore did not amount even to 
culpable homicide. 

Tho injury inflicted by the accused on deceased’s 
head was not such as to entail any serious conse* 
qucnces to a person in normal health. The wound 
had healed up at tbo end of seven days iu the hos- 
pital but the deceased had temponituro and on this 
account was advised to remain in hospital until 
temperature bad subsided. Contrary to medical 
advice the deceased left hospital. Subsequently os 
a result of the formation of an abscess on tbo 
luain the deceased died. But no death would have 
resulted if ho bad not insisted on leaving the 
hospital against medical advico. His death realty 
ouBued because of bis weak physical condition duo 
to bis suDering from chronic malaria and because 
his powers of resistance to infection bad been much 
lowered by that disease. No abscess would have 
formed on the brain if tho dbceasod bad been in 
normal state of health and bo diod from abscess 
and not from the injury which bad only a remote 
connexion with tho abscess. The immediate causa 
of the deceased's death was bis debilitated condi- 
tion for which the injury was in no way respon- 
sible: [P 144 0 1] 

Held that the accused was guilty of causing 
simple hurt, with a weapon for cutting, punish- 
able under S. 824. 

Held further that though tho use of a dangerous 
weapon was a matter to bo taken into account in 
deciding questions of intention, still having regard 
to tho medical evidence as to tbo wound itsoU, it 
was impossible to say that there was an intention 
to cause such injury as was likely to cause death. 
Tho offence could not therefore amount oven to 
culpable homicide: AIR 1937 Bang 896 (F B), 
Ezpl.and Disting.; AIR 1986 Rang 442. Disting.; 
AIR 1935 Rang 418 and AIR 1985 Oudh 446, 
Diicussed. [P 144 C 1, 2} 

Lambert, Government Advocate — for the Crown. 

Dunkley J. — The appellant, Nga Moe, 
has been convicted of two oflences by the 
learned Sessions Judge of Bassein, namely: 
(l) under s. 452, Penal Code, of having com- 
mitted house trespass, having made pre. 
paratioD for causing hurt, on ilth January 
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1010 , ;ind (2) under S.302, Penal Code, of 
having committed murder by causing the 
death of one Oo Swi on the same date. Ho 
has been sentenced to two years’ rigorous 
imprisonment for the first ofifence, and 
transportation for life for the second offence, 
the sentences to run concurrently. 

The facts out of which these charges arose 
liave been clearly established by the evi- 
dence led at the trial, and the appellant, 
although not admitting the offences, was 
not able to throw any doubt on the prose. 
cutioD evidence. Ho called no evidence in 
his defence. On the evening of 14th January, 
the appellant and a companion went to the 
shop of Kyaung Ngan, who keeps a shop at 
Shankwin village, and demanded to speak to 
Kyaung Ngan. He was armed with a short 
dah, and bis companion also had a longer 
dah. Kyaung Ngan spoke to them on the 
verandah of his shop, and the appellant, 
who was somewhat under the influence of 
liquor, tried to pull him down from the 
verandah, but Kyaung Ngan was able to 
push the appellant off tire verandah. Then 
the appellant and his companion raised 
their dabs in a threatening manner, and so 
Kyaung Ngan entered his shop and closed 
the doors ; thereupon tlie appellant and his 
companion cut at the doors with their dabs, 
and tlie appellant called out to Kyaung 
Ngan to open the doors. After a short in- 
terval the appellant and his companion went 
away. At that time the Township Magis- 
trato happened ter be staying in the village, 
and so it was decided that Oo Swi, who is 
the nephew and employee of Kyaung Ngan, 
should go and make a report to the Town- 
ship Magistrate. Oo Swi and his wife left 
Kyaung Ngan's shop by the back door and 
went to the house where the Township 
Magistrate was staying. They found that 
the Magistrate bad gone to bed ; but some 
of bis followers were seated in the house 
talking to the Headman's agent and another 
person who had come to pay land revenue. 
Oo Swi and bis wife came on tothe verandah 
of this bouse and began to report the occur, 
rence at Kyaung Ngan’s shop to the Head- 
man's agent, and then the appellant also 
came on to the verandah and delivered blows 
with bis short dah at Oo Swi. He struck 
two blows and then ran away. Oo Swi was 
not seriously injured. He was brought to 
the Bassein Hospital on the next day, and 
the medical witness states that ho bad three 
injaries, namely (i) an incised wound, one 
and a half inches long by a quarter inch 
broad, scalp deep, on the right side of the 


head one and half inches above the tip of 
the right ear, ( 2 ) a linear contusion one and 
a quarter inches long on the upper part of 
the right shoulder blade, and (a) a superfi- 
cial incised wound, one and a half inches 
long and one-eighth inch deep, on the lower 
part of the left side of his back. All these 
injuries were simple injuries and only the 
first was deserving of any attention at all. 
Oo Swi was detained as an in-patient in the 
hospital and this injury was treated. It had 
healed up at the end of seven days, bat Oo 
Swi had a temperature, and on this account 
the doctor advised him to remain in the 
hospital until the temperature had subsided. 
The doctor now deposes that on account of 
this temperature there was a suspicion that 
sepsis might be forming underneath this 
injury. However, Oo Swi stated that he 
suffered from chronic malaria and that his 
fever was due to malaria, and he insisted on 
leaving the hospital. He was brought bock 
to the hospital by bis relatives on 5th Febrn- 
ary. He was then partially paralyzed on the 
left side, and there was an abscess over the 
seat of the first injury, which, as I have 
said, was healed. An operation was perform, 
ed on the same day; the abscess was lanced, 
and about eight ounces of pus were removed, 
but on 7th February Oo Swi became uncon- 
sciousand died. The post-mortem examina- 
tion revealed that, in addition to the abscess 
over the seat of theinjury, there was another 
internal abscess on the top of the head be- 
tween the two lobes of the brain, and death 
was due to this abscess on the brain which 
had been caused by sepsis. 

According to the medical witness, the 
brain abscess hod formed as a result of in- 
fection spreading into the brain through the 
blood stream after the formation of pus 


under the first injury. This injury had not 
iub the skull at all, and there was no direct 
sommunication between the external injary 
md the abscess on the brain, which was not 
lear the injury. The doctor has stated that, 
lad the deceased stayed in hospital as ad- 
/ised, oven if the abscess on the injury had 
ormed, it would have been a simple matter 
:o have cured it and no abscess on the 
would have formed at all and the deceased 
would have recovered. The post-mortem 
)xaminatioD revealed that the spleen of ® 
ieceased was greatly enlarged, his ^ 

songested and somewhat enlarged, his 
was hypertrophied and the valves o . . 
leart were slightly 
masites were found in the 
rhe medical witness stated that the deceased 
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eufTered from chronic malaria, and opined 
that this malaria lowered his power of re- 
sistance and helped the formation of pus 
when there was an open wound. In his evi- 
dence before the Court of Session the medical 
witness said ‘ 

Death waa not due direct!; to the onlarRcd spleen 
or to the heart, but thcso contributed indiroctly 
because they lovrered the vitality and power of 
resistance of tho deceased. 

Dealing first with the first charge of bouse 
trespass, having made preparation for caus- 
ing hurt, this offence was clearly established 
on the facts. But as nothing whatever was 
alleged against the previous character of the 
appellant, the sentence passed was, in my 
opinion, somewhat severe. I would uphold 
the conviction on this charge, but reduce 
the sentence tooneof rigorous imprisonment 
for one year. 

Turning now to tho second charge of 
murder, the learned Sessions Judge rightly 
laid down that in order to constitute the 
offence of culpable homicide it is necessary, 
first, that tho death of the deceased should 
have been caused by tho act of the accused, 
and, secondly, that tho accused did this act 
with the intention of causing death, or of 
causing such bodily injury os is likely to cause 
death. The learned Sessions Judge then 
came to the conclusion that the appellant 
caused the death of tho deceased, and in 
coming to this conclusion he referred to the 
case in 1937 R L R 884* and 14 Rang 048.® Bo 
quoted a passage from tho judgment of 
Spargo J. in 1937 R L R 384,* to the effect 
that if death results from an injury volun- 
tarily caused, the person who caused that 
injury is deemed to have caused the death. 
With all due respect, this passage, when 
read alone, is too broadly stated, and it must 
be construed in conjunction with the facts 
of the particular case, which showed that 
tho injury inflicted was of itself likely to 
cause death. The proposition of law laid 
down by the full Bench in 1987 R L R 384* 
is stated in tho judgment of my Lord the 
Cbiof Justice, and is that where an injury 
is intentionally inflicted the defence that no 
proper medical treatment was administered 
does not exonerate the person who inflicted 
the injury from guilt of culpable homicide 
if death ensues as a natural or likely con- 
sequence. In order that the accused may 
be hold to have caused the death of the 

1. (’87) 24 A I R 1937 Rang 8% ; 171 I 0 574 : 88 
Cr L J 1097 : 1937 R L R 884 (FB), King v. Abor 
Abmod. 

2. ('86) 28 A I R 1936 Rang 442 : 166 I C 245 : 87 
CrLJ 1119:14 Rang C48,Empororv. NgaBan Pai, 
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deceased, the injury inflicted must be a pro- 
ximate cause of death, and not a remote 
cause counected with the death by a chain 
of intervening events. Thus, in a case not 
officially reported, in 88 Cr L J 103,® where 
the injury inflicted was itself likely to cause 
death, but death in fact ensued us a result 
of gangrene induced by tying up tho injury 
with a dirty cloth, my Lord the Chief 
Justice and myself, sitting as a Bench, held 
that tho accused was guilty of murder. 

On the other hand, in another case not 
officially reported, in 37 Cr L J 205,* where 
the injury inflicted was slight and the im- 
mediate cause of death was the effect of the 
village remedies applied to the injury, I held 
that the accused was not guilty of culpable 
homicide. The Chief Court of Oudh has 
come to the same conclusion in ll Luck 40i,^ 
the facts of which case were exactly the 
same as those in 37 Cr L j 205.* In this latter 
case I said that in order that a person should 
be guilty of culpable homicide, tho death of 
tho deceased must be connected with the 
act of violence or other primary cause, not 
merely by a chain of causes and effects, but 
by such direct influence as is calculated to 
produce the effect without the intervention 
of any considerable change of circumstances. 
The principle involved is stated in Hale’s 
Pleas of the Crown, Vol. l, p. 428 in tho 
following terras : 

If tho wound or hurt bo not mortal and it shall 
bo made cloarl; and cortainly to appear that tho 
death of tho part; was caused b; ill-applications 
b; himself or those about him of unwholesome 
salves or medicines, and not by the wound or hurt, 
it seems that this is no species of homicide. But 
when a wound, not in itself, mortal, for want of 
proper applicatioos or from neglect, turns to a 
gangrene or a fever, and that gangrene or fever is 
the immediate causa of tho death of the part; 
wounded, the part; b; whom tho wound is given 
is guilt; of murder or manslaughter according to 
circumstances, for, though tho fever or gangrene, 
and not the wound, bo the immediate cause of the 
death, yet tho wound, being the cause of gangrene 
or fever, is the immediate cause of the death causa 
causali. 

The injury inflicted by the appellant in 
the present case was not such an injury as 
would be likely to entail any serious conse- 
quences to a person in normal health, and 
even in the case of tho deceased Oo Swi his 
death would not have resulted from the 
i njury if be bad not insisted on leaving th e 

3. ('86) 28 A I R 1936 Rang 626 : 165 I C 911 : 88 
Cr L J 108, Nga Paw v. Emperor. 

4. ('35) 22 A I R 1935 Rang 418 : 159 10 1032 : 37 
Or L J 205, Nga Ba Min v. Emperor. 

5. (’85) 22 A I R 1935 Oudh 446 : 167 I 0 C07 : 86 

Cr L J 1262 : 1935 0 W N 940 : 11 Luck 401 
Sobba V. Emperor, ' 
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hospital against medical advice. His death 
really ensued because of his weak physical 
condition due to his suffering from chronic 
malaria and because his powers of resistance 
to infection had been so much lowered by 
the effects of this disease. It seems clear 
that no abscess would have formed on the 
brain if the deceased had been in a normal 
state of health, and he died from the abscess 
on the brain, not from the injury, which 
had only a remote connexion with this 
abscess. The immediate cause of the death 
of the deceased was his debilitated condi- 
tion, for which the injury was in no way 
responsible. Therefore it cannot be held 
that the act of the appellant caused the 
death of the deceased. Theooly casein which 
the indiction of an injury of this nature 
under similar circumstances could be held 
to amount to culpable homicide or murder 
is a case falling within cl. 2 of S. 300, Penal 
Code, namely if the act is done with the 
intention of causing such bodily injury as 
the offender knows to be likely to cause the 
death of the person to whom the harm is 
caused. If there had been evidence to show 
that the appellant was at tlia time aware of 
the state of tlie deceased’s health and there- 
fore knew that oven a slight injury was 
likely to result in his death, his act might 
have been brought under this clause, but 
there is no such ovidonco. No doubt, in bis 
examination in the committing Court the 
accused did make this statement : 

The injuries received by him were not serious. 
Ho bad licQD ailing (or 15 years. Then about a yoar 
ago he was struck on the hoid.aodou this account 
he l>ecamo ill and died ; 

but this statement is not evidence that the 
appellant was aware of these facts before 
he struck the deceased, and in making this 
answer he was merely repeating, in familiar 
language, the medical evidence which had 
already been given. In ray opinion, the 
appellant cannot bo held to be guilty of 
culpable homicide, and his offence was the 
offence of causing simple hurt with a weapon 
for cutting, punishable under S. 324, Penal 
Code. I would therefore set aside the con- 
iviction and sentenco of the appellant under 
'S. 802, Penal Code, and, instead thereof 
convict him of an offence under s. 324, Penal 
Code, and sentence him to undergo rigorous 
imprisonment for a term of two years for 
this offence, the sentenco to run coosecu. 
tivoly with the sentence passed on the first 
charge. 

Roberts C. J. — I entirely agree, but as 
this case comes to us on a reference I wish 


to add a few words. It really is plain com- 
monsense that, if a man strikes another 
such a blow as will not in the ordinary 
course of events cause more than simple 
hurt, he is answerable for causing simple 
hurt and for no more. No doubt, the natural 
effect of some grave wounds, if not medi. 
cally treated, is septic inflammation, and if 
death proceeds from this in the ordinary 
course the offender is prima facie guilty of 
murder; if death is merely the likely result 
of such an injury it is culpable homicide. 
But here the dangerous condition which 
supervened was an unlikely consequence of 
a blow comparatively trivial in character, 
although the weapon was a dangerous one. 
The fact that a dangerous weapon is used 
is often, and may be indeed generally, a 
matter to be taken into account in deciding 
questions of intention ; but circumstances 
alter cases, and, having regard to the medi. 
cal evidence here as to the wound itself, it 
is impossible to say that there was an inten- 
tion to cause such injury as was likely to 
cause death. The offence could not therefore 
amount even to culpable homicide. In 1937 
R L R 334^ at p. 391 I observed that : 

Where ao injary is iatootionally inflicted the 
defence that no proper medical treatment was 
forthcoming does not exonerate the person who 
caused the injury .... from guilt of culpable 
homicide if death ensues as a natural or likely 
coDsoquonco. Such a person Is deemed to have 
caused the de-itb. 

The learned Sessions Judge has quoted 
the judgment of my learned brother Spargo 
who whilst in no way dissenting from the 


rest of the Court, used the shorter phrase 
where death results from an Injury voluntarily 
caused, the person who causes that injury must bo 
deemed to have caused tho death, although, etc. 

Spargo J. doubtless thought it unneces- 
sary to overload this particular sentence by 
repenting the qualification which I had 
already expressly made, and which is deriv- 
ed from the Penal Code. The death of a per- 
son must be at least a likely consequence of 
the injury received before S.299 can operate 
it all, much loss before any consideration 
irises as to whether the offence of murder 
bas been committed. In the case cited, the 
Full Bench was not dealing with a matter 
!d which the likelihood of death from the 
njuries was over in dispute. It turns out 
aere, though there is no evidence that the 
ippollant knew it at the time he struck t o 
^low, that the deceased was in such bw 
loalth as to lower his power of resistance 
;o a septic condition; and when, owing 
lis state of health, this supervened, o® 
mwilliug to exercise common prudence or 
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to abide by the proper remedies and skilful 
treatment available to him. These circum* 
■stances, in my opinion, explain the cause of 
death, which was due to a number of fac- 
tors of which the appellant’s wrongful act 
was only one. The learned Sessions Judge 
found him guilty of murder, but he cannot 
be said to have caused the death of the de- 
ceased so as to be guilty oven of the offence 
of culpable homicide; for, he did nothing 
which was likely to cause it, or which would 
have dona so except in conjunction with 
other circumstances which no reasonable 
man could foresee. 

Again, even in order to constitute the 
offence of voluntarily causing grevious hurt, 
s. 823, Penal Code, and the explanation there- 
to lay down that the offender must intend 
or know himself likely to cause grievous 
hurt. There was no such intention or likeli- 
hood proved here and the offence was thus 
one of simple hurt. I agree in the couvic- 
tions and sentences proposed by my learned 
brother both in respect of this offence and 
of the other offence of house trespass hav- 
ing made preparation for causing hurt. 

O.N./R.K. Order accordingly. 
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Roberts C. J.. Ddnkley and 
Blagden JJ. 

Commissioner of Income-tax 

v. 

Bombay Burma Trading Corporation, Ltd. 

Oivil Ref. No* 4 of 1940, Decided on 0th Decern* 
ber 1040* 

* (a) Income-tax Act (1922), S. 10(2) (viii) (a) 
— Construction — Extent of employee's autho- 
rity or his liberal payment cannot exclude him 
4rom S. 10 (2) (viii) (a). 

The Act does not deal with omplojoes of any 
particular class nor contemplates the exclusion of 
any class. Consequently, the fact that an employee 
has a largo measure of control over the business of 
the company (such as whore be acts as secretary, 
treasurer and manager of the company) or Is 
liberally paid oannot exclude him from the provi- 
sions of 8. 10 (2) (vUl) (a). [P 146 0 2; P 149 C 1] 

* (b) Income-tax Act (1922), S. 10 (2) (ix) — 
Assessee Company’s Article of Association pro- 
viding for certain deductions from gross pro- 
ceeds of business — Figure thus arrived at 
termed ’^net profits” — A acting as secretary, 
treasurer and manager of company — A*s re- 
muneration to be half of ”net profits” subject 

to maximum of 5 per cent, of gross proceeds 

Term ”net profits” as used in Company’s 
Article held not same as used in S. 87C, Com- 
panies Act, nor equivalent to ’profits or gains' 
under S. 10 (2) (ix^ Income-tax Act — Remun- 
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eration of A held fell under S. 10 (2) (ix) — Com- 
pany’s Article held not agreement between A 
and assessee to share profits. 

Article 77 of the assessee Company’s Articles of 
Association provided that certain deductions shall 
first be made from the gross proceeds of the busi* 
nees and a figure thereby arrived at (which figure 
was called for the purpose of this article ”the net 
profits of the company”), and the remuneration of 
A, the secretary, treasurer and manager shall be 
half of such "net profits,” but that this remunera- 
tion shall be subject to a maximum of 6 per cent, 
of the gross proceeds of the business. The Commis- 
sioner of Income tax was of the opinion that the 
remuneration to bo paid to .4 was an actual half 
share of the final net profits of the company, the 
other half share being distributed between tbe 
Oeueral Reserve Fund and the shareholders. Thus, 
bo came to the conclusion that there was an agree- 
ment to share tbe profits between the assessee and d: 

Held that the term ’’net profits” as used in 
Art. 77 of the Articles of Association was not iden- 
tical with ’’profits or gains” under S. 10, Income- 
tax Act, nor bad tbe same meaning as assigned to 
it under 6. 87C, Companies Act. Tboromuneratioo 
of A was an expenditure incurred by the a&sessee 
solely for the purpose of earning profits or gains 
within tbe meaning of S. 10 (2) (ix) and therefore 
tbe assesseo was entitled to a d^uctionofthesamc. 
The mere mode of the calculation of the remuuera- 
tioQ could not make itsdeductloo unlawful* (1938) 
2 K B 220 and A I R 1937 P C 189, lUL on; AIR 
1931 PC 163, ExpL; ILR (1937) 2 Cal 36, 

AIR 1938 Lab 530, Dishni/. [P 147 0 I;P 148 C 2) 

Held /urlher that the agreement could not be 
treated as one to share profits inasmuch as there 
were two profit funds to be ascertained for two 
difierent purposes and not a joint venture and one 
single profit fund forall purposes which characterise 
an agreement to share profits. [P 148 C 1] 

Clark — for Assessee. 

Tun Btju, Govt. Advocalt — for the Crown. 

Roberts C« J* — Wo have been asked tbe 
following questions by the Commissioner of 
Income-tax on a reference made to us under 
S.6G (2), Burma Income-tax Act : 

(a) Whether in the circumstances of thecaso and 
in view of the provisions of S. 10, Burma Income- 
tax Act, the assessee Corporation has been correctly 
assessed on the total amount of Rupees 23,65,645 
received by it as profits and gains of the business 
carried on by it. 

(b) Whether under S. 10 of tbe Act, the assessee 
Corporation is entitled to claim a deduction from 
the said profits and gains to tbe extent of rupees 
8,40,235 paid by it to Messrs. Wallace & Co., of 
^mbay as their remuneration in terms of Art. 77 
of the Articles of Association of the Corporation on 
the ground that the latter sum was nothing but 
expenditure incurred solely for the purpose of 
earning the said profits or gains or on any other 
ground. 

The relevant facts are very fully set out 
in the reference. A company known as the 
Burma Trading Co., was formed in 1SC3 to 
carry on and develop tbe businesss in Burma 
of one William Wallace. Tbe agreement be- 
tween Mr. Wallace and the company recites 
that Messrs. Wallace Co., of Bombay 
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should be the secretaries, treasurers and 
managers of the company and they and 
their successors have remained so to this 
day, the name of the company having been 
changed in the meantime to the Bombay 
Burma Trading Corporation Ltd. Article 77 
of the Memorandum and Articles of Asso- 
ciation was prior to July 1896 in the follow, 
ing terms ; 

The remuneration of the secretaries, treasurers 
and managers for the time being shall bo and con- 
sist of a commission of 5 per centum on the gross 
proceeds of the business of the company. 

It now, however, reads as follows : 

Tho remuneration of tbo secretaries, tre-asurers 
and managers for the time being shall be a share 
of the net profits of the company during any offi- 
cial year, such net profits to l»e ascertained after 
deducting for depreciation, wear and tear of the 
moveable and immovable properties, leases, live 
stock and other assets of the company and after 
deducting also such sums as the directors may 
carry to thefire insurance fund, underwriting fund, 
fixed property fund and suspense account to meet 
contingent depreciations or losses, equal in amount 
to the aggregate of the sums applied in payment of 
dividends to the shareholders both ordinary and 
preferential and of the sum set aside to tbo general 
reserve fund in each year; provided always that 
tho sum to be roeeived by tliom as remuneration 
in any one year shall not exceed a sum calculated 
at 5 per cent, on the gross proceeds of the business 
of tho company for that year. This clause shall 
apply to tbo year commencing 1st June 1896 and 
subsequent years. 

Tho CoinmissioDor is of the opinion that 
the remuneration to be paid to Wallace k 
Co., is an actual half share of tlie final net 
jirofits of tlio Corporation, the other half 
share being distributed between tho general 
reserve fund and the shareholders. Thus, ho 
has come to the conclusion that there is an 
agreement to share the profits. By s. 10 , 
Income-tax Act, tax shall be payable by an 
asseesee under tho head "business” in res- 
pect of the profits or gains of any business 
carried on by him. But, in order to com- 
pute such profits or gains, allowance must 
be made for any expenditure (uot being iu 
the nature of capital expenditure! incurred 
solely for the purpose of earning such pro- 
fits or gaius. It is, as the Commissioner has 
observed at the conclusion of para. 6 of the 
reference, "on the real nature of the pay. 
mont that the decision must rest in this 
case.” In the account year ended 81st May 
1937, after paying salaries and allowing for 
depreciation, costs of buildings and maebi- 
nery and other expenditure in Burma, 
Siam and elsewhere, there remained profits 
amounting to the sum of Rs. 82,21,702. Half 
of this sum wonld exceed IG lakhs of rupees 
and payment of such an amount to Messrs. 
Wallace & Go., would therefore offend against 


the proviso to Art. 77. In lieu thereof pay- 
ment of 5 per cent, of the gross proceeds 
fell due as their remuneration and it is- 
agreed that this sum was Rs. 11,48,766. That 
proportion of it which relates to the under- 
takings in Burma and within the scope of 
the present assessment is Rs. 8,48,285 omit- 
ting odd annas. 

What is the real nature of tho payment 
to Messrs. Wallace & Co. ? Lord Maugham 
has pointed out in I L R (19S7) Bom 59i‘ at 
p. GOO that if a company having made ao 
apparent net profit of £l 0,000 has to pay 
£l000 to directors or managers as the con- 
tractual recompense for their services during 
the year it is plain that the real net profit 
is only £9000. With due deference to tho 
Commissioner of Income-tax this dictana 
does not represent "a point of view.” It is 
a recent pronouncement of the law by the 
highest judicial authority in the Empire, 
the Judicial Committee of the Privy Couneil. 
Since therefore Lord Macmillan in 54 Mad 
601 ' has observed some six years prerionsly 
that "profits coming into existence attract 
tax at that point" it is clear that be meant 
at tho point at which they are not merely 
apparent net profits but real net profits. This 
ho explained shortly afterwards in (1932) 16 

Tax Cas 293^ by saying : 

I was dealing with a ease io which the obliga- 
tion w.-is, first o{ all, to ascertain tbo profits in a 
proscribed manner, after providing for all onilaya 
incurred in earning them, and then to divide them. 

An outlay incurred in earning the profits 
of the assessees here, was the remuneration 
payable to Messrs. Wallace Co. It is not 
disputed that the Corporation could noteam 
profits or gains without secretaries, treasur- 
ers or managers. Tbo Commissioner thoughtj 
that Messrs. Wallace & Co., had an unusually 
large measure of control and that they were! 
outside the class of employees contemplated 
by S.iO (2) (viii) (a), lucome-tax Act. The 
Act does not deal with employees of any 
particular class nor contemplate tho exclu- 
sion of any class, and the business of the 
Corporation does not become an agreem^t* 
to share profits unless the expenditure in. 
curred in remunerating them falls outside 
the scope of the later clause, S. 10 (2) (ix), fts 
being either capital expenditure or u otinenr - 


('87) 24 A I R 1937 P 0 189 ; 168 I 0 
L R 549 : I Ij R (1937) Bom 591 (P 0) 
ladio & Cable Communications Oo., Ltd. 
lisfiioncr of Income-tax, Bombay. 

(■31) 18 AIR 1981 P 0 166 : 182 I C 
[ad 691 : 68 I A 289 (P C). Pondicherry 
o . Ltd. V. OommlssioDor of Income-tax, 
(1982) 16 Tax Cas 298 : 146 L T 179, 
old Storage Co., Ltd, v. Adamson. 
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red for the purposeof earning prodts or gains. 
The limitation of the remuneration to 5 per 
cent, of the gross proceeds is similar to an 
arrangement \vhereby remuneration is paid 
on the net profits. And since January 1937 
the remuneration of a managing agent of a 
company must be based on a fixed percen- 
tage of the net annual profits of the com- 
pany, in the absence of a special resolution 
of the company: see S.870 of the Burma 
jCompanies Act. It is clear from this section 
that net profits means something quite 
dififerent from what is expressed in Art. 77 
here. 

.^s in (1932) IG lax Gas 203^ the question is 
not one of the distribution of profits, but is 
whether a deduction for the remuneration 
of Messrs. Wallace A Co., has to be made in 
ascertaining what the profits are. Wo have 
been referred to I L R (1937) 2 Cal 3C.^ There 
a Bench followed the earlier dictum of Lord 
Macmillan with some reluctance, whilst his 
explanation of it in (1932) ic Tax Gas 293’ 
does not appear to have been drawn to their 
attention at all; and apparently what Lord 
Maugham has said very recently was not 
before them. In the following year Sir 
Wilfred Green, M. R., said in (1938) 2 KB 
220,® at page 234 : 

Once you roallM that as amatterof coDstruction 
profits may bo u&ed in one sense for one purpose 
and in another sense for another purpose. I think 
TOQ have the real solution of the difTiculties that 
have arisen in this case. 

It has been contended that this decision 
is based on the English law of income-tax. 
Be that as it may, the taxable profits or real- 
ly net profits, can only be discovered when 
every outlay has been provided for including 
expenditure out of income which has been 
incurred solely for the purpose of earning 
the profits or gains. What the Master of the 
Rolls said shows that it is necessary to scru- 
tinize with care the sense in which the word 
"profits” or even the phrase "net profits” 
is employed. A sum which is to be regarded 
as "net profits" for the purpose of ascertain- 
ing the remuneration of the agents of a firm 
is only "net profits" in the different sense 
of being taxable, when such remuneration 
can be classed as outside the scope of ex- 
penditure from income which is incurred 
solely for the purpose of earning profits. An 
illustration of this class of case is afforded 

4 . (■87)ILR (1987) 2 Gal 86 : 41 0 W N 4C, 
Nrisbiogba Chandra Nandi, In the matter of. 

5. (1938) 2 K B 220 ; 107 L J K B 472 : 21 Tat 
Gas 628: 169 L T 866 : 82 8 J 75 : (1988) 1 All E R 
149, British Sugar Manufacturers, Ltd. v. Harris. 


by G I T R 243.® 

It is unfortunate that Art. 77 uses the 
words "net profits" because when one looks 
at the danse which 8tate.s bow they are to 
be acsertained, one finds that the outlay in- 
curred annually (for the purpose of earning 
tbo profits) in remunerating the managing 
agents is omitted. Various deductions are 
made from the gross profits and the residue 
is called net; but it is still not the real net 
profit or taxable profit. One further deduc- 
tion has yet to be made, and before this is 
done, the sum arrived at is only the net 
sum to be halved for the purpose of the 
deduotioD. If it is more than 5 per cent, of 
the gross proceeds, tlie latter amount is, by 
virtue of the agreement, to constitute the 
remunerationofMessrs. Wallace Oo. Once 
this deduction has been made tlie real net 
profits come into existence and attract tax 
at that point. 

In view of the remarks of Lord Macmil- 
lan in (1932) IG Tax Gas 293’ and of the later 
authority to which I have just referred 
which was not the subject of an appeal to 
the House of Lords, I must respectfully 
dissent from the decision in i L R (1937) 2 
Cal 36.® C I T R 248® is as I have already 
remarked, clearly distinguishable from the 
present case since there were additional 
ginning charges for cotton which were not 
in the nature of an outlay made solely for 
the purpose of profits but were based upon 
profits to be ascertained after tbo normal 
charges bad been paid; and thus constitut- 
ed an arrangement whereby to this extent 
the cotton ginning company entered upon an 
enterprise in the nature of a joint adventure 
with the assessee. In my opinion the first 
question propounded to us should therefore 
be answered in the negative and the second 
in the affirmative. The Commissioner of 
Income-tax must pay the costs of this re- 
ference. Advocates fee, 20 gold mohurs. The 
deposit will be refunded. 

Dankley J.— I am of the same opinion. 
The case for the Crown is that the agreement 
between the assessees and Wallace & Go., is 
an agreement for the division of profits; but 
in my view, when it is conceded, as it is 
necessarily conceded, that the remuneration 
of Wallace A; Co., nndor the original Art. 77 
of the Articles of .\Bsooiation of the assessee 
company was not in the nature of a division 
of profits, the case for the Crown falls to 

6. (’38) 25 A I R 1938 Lah 630: 181 I 0462: ILR 
(1938) Lah 426: 40 P L R 228: (1938) 6 I T R 
248, Gopioath Vit Bhan v. GommiBsiODor of 
iDcomc-tas, Pod jab. 
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the ground. The original Art. 77 provided 
that the remuneration of Wallace & Co., 
should be a commission of 5 per cent, on the 
gross proceeds of the business of the asses, 
sees. Tlie new Art. 77 provides that certain 
deductions shall first be made from the 
gross proceeds of the business and a figure 
thereby arrived at (which figure is called 
for the purpose of this article “the net pro- 
fits of the company”), and the remunera- 
tion of Wallace & Co., shall be half of such 
"net profits” but that this remuneration 
shall be subject to a maximum of 5 per cent, 
of the gross proceeds of the business. The 
character of the remuneration therefore re- 
mains unchanged, but the method of cal- 
culation has been altered so as to give an 
additional advantage to the assessees. The 
“net profits” calculated under Art. 77 are 
not the same as the taxable profits for the 
purpose of the Income-tax Act. 

I am, with the greatest respect, content 
to adopt the language of the blaster of the 
Rollsin (1938) 2KB 220^ at p. 235, and it seems 
to me clear beyond any reasonable doubt 
that the agreement between the assessees 
and Wallace Co., is merely an agreement 
under whicli, before ascertaining the divi- 
sible profits of this company at all, Wallace 
A: Co., are to receive upon a particular con- 
ventional basis a commission sum as remu- 
neration for their services. In order that 
it can bo hold in any case that there is an 
.agreement for division of profits, there must 
|be some sort of joint venture and there 
jmust be one single profit fund for all pur- 
poses, not two profit funds to he ascertained 
|for different purposes. The latter is clearly 
the case hero. There is one profit fund 
which has to be ascertained for the purpose 
of calculating the remuneration of Wallace 
(fe Co., and another and quite distinct profit 
fund to bo ascertained (after the remune- 
ration of Wallace A Co., has been fixed) for 
the purpose of calculating the profits divi- 
sible among the share- holders and or allo- 
cated to the general reserve fund. First an 
account has to be taken in accordance with 
the provisions of Art. 77, in order to ascer- 
tain what is to be paid to Wallace *.t Co. 
When that sum has been ascertained, that 
account ceases to have any further useful- 
ness. Then a second account has to be taken 
in order to ascertain the divisible profits, 
and in this second account the sum payable 
to Wallace & Co., must of necessity appear 
as an expenditure, or as the Commissioner 
of Income-tax prefers to call it, a “revenue 
charge.” 


In the order of reference (para. 6) it is 
admitted that the calculations must be made 
in the above way when Wallace & Co., are 
entitled to the maximum remuneration 
permissible under Art. 77, but the Commis. 
sioner appears to think that no such double 
calculations are necessary, and that there 
is only one single profit fund, when the 
remuneration of Wallace & Co., does not 
reach the maximum. How such a fortuitous 
circumstance can alter the whole character 
of the payment to Wallace & Co. I am un- 
able to understand. It would seem that the 
Commissioner has fallen into error because 
he has failed to bear in mind the clear dis-j 
tinction between “neb profits" as defined in 
Art. 77 and “profits or gains” upon which 
income-tax is payable under s. 10 , Income- 
tax Act. Clearly, the remuneration ofi 
Wallace it Co., is an expenditure incurred! 
by the assessees “solely for the purpose of; 
earning such profits or gains” within cl. (ix)i 
of s. 10 ( 2 ), Income-tax Act. 

Blagden J. ^ I entirely agree, and will 
only add two observations of my own. The 
first is that income-tax is not assessable on 
that part of a subject's gross revenue which 
the subject chooses to term his “net pro- 
fits.” It is assessable on his “profits or 
gains” whatever they may be. The two 
things are not necessarily identical. Admit- 
tedly, iu arriving at his “profits or gains' 
i.o., assessable income, the subject is enti- 
tied to deduct from his gross revenue, 
amongst other things, expenditure solely 
incurred for the purpose of earning profits, 
or gains, and no method of computing that 
expenditure can make its deduction unlaw- 
ful. I also, think that this is made abun- 
dantly clear by the judgments of the' 
English Court of Appeal —particularly, if I' 
may say so, that of the Master of the Rolls 

in (1933) 2 K B 220® at p. 235. 

My only other observation is this : It is 
quite plain tliat the assesseo Corporation 
remunerated Messrs. Wallace Co., solely 
for the purpose of earning profits or gains. 
The firm of Wallace A Co., did not hold its 
peculiar position as part of the price exacted 
by William Wallace on his sale of his busi- 
ness to the Corporation in 1864. The pre- 
decessors of the present firm 
who then carried on business as J 

Co.) were not the vendors, nor wn they 
have acquired that position as/*'® 
nees of the vendor since they alr^> 

that position before «n,%„Ue 

such is the case, I think is 

right in his submission that there 
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difference for this purpose between the 
position of a managing agent and that of a 
managing director. The extent of the autho- 
rity, or the liberality of the remuneration, 
of either is in my view completely irrele- 
'vant to the present questions. 

g.n./r.k. Answer accordinyly. 

A. I. R. 1941 Rangoon 149 
Dhnkley and Blagden JJ. 

Shwe Hla U and others 

V. 

The King. 

Crimioal Appeals Nos. 676 to G79 of 1940, Deci- 
ded on 11th Boptemher 1940, from order of 8ub- 
diviaional Special Power Magistrate, Butbidaung, 
in Criminal Regular Trial No. 37 of 1940. 

(a) Penal Code (1860). S. 397 as amended by 
Burma Act, 4 of 1940 — Amending Act, 4 of 1940 
does not apply to offences committed before 16th 
March 1940— Accused committing offence before 
16th March 1940 but convicted after that date — 
S. 397 as it existed before amendment applies: 
Criminal Appeal No. 661 of 1940, OV EliRU LKD. 

The provisions of Burma Act 4 of 1940 have no 
application to oOcnees which were committed be. 
fore ICtb March 1940. Consequently, 8. 897 as it 
existed prior to its amendment must be applied iu 
a case where the accused committed the offence be- 
fore 16tb March 1940, but was convicted after 
that date, inasmuch os it is by reason of the com- 
mission of the oflenoe that the oQender incurs the 
punishment and not by reason of bis conviction by 
a criminal Court. The trial, ending in a convic- 
tion, is merely the means whereby a Court of Cri- 
minal Justice ascertains that the accused is the 
person who has incurred tbe punishment by having 
committed tbe offence. This is made clear by 8. 6, 
General Clauses Act : Criminal Appeal No, 651 of 
1940, OVERRU LED; Criminal Appoal No. 441 of 
1940, Approved; (1891) 60 L J g B 206, Ret. on. 

CP 160 0 1] 

(b) Interpretation of Statutes — Retrospective 
effect — Statute is not retrospective in absence 
of express provision. 

No statute is retrospective unless the statute 
iteelfexpressly states that it is to be so. (P 150 C 1] 

17 Ni, Ooverivnenl Advocate — for tbe Crown. 

Dunkley J. — The four appellants were 
convicted by tbe Sub-divisional Magistrate 
of Buthidaung of the offence of robbery, 
under S. 392, Penal Code, and in the cose of 
three of the appellants tbe learned Sub- 
divisional Magistrate held that S. 897 of the 
Code was applicable and therefore the 
minimum sentence which could be passed 
on them was seven years' rigorous im. 
prisonment. The remaining appellant was 
sentenced to two years’ rigorous imprison- 
ment. The robbery occurred on 17tb Febru- 
ary. On that date tbe informant Abdul 
Motaleb and his friend Abdul Hussein went 


out to buy a cow. Abdul Motaleb had a sum 
of R9. 15 with him for this purpose. They 
went to Bookay village and enquired of 
several persons whether there was a cow for 
sale, but they were unable to purchase one. 
Abdul Motaleb showed bis money to these 
]>ersous and there is no doubt that be had 
a sum of Rs. 15 on bis person at that time. 
When the two were returning borne, on the 
way they were attacked by robbers and 
Abdul Jlotaleb's coat was torn off his body 
and taken away by the robbers but was sub- 
sequently found, and it was then discovered 
that the three 0ve-rupee notes bad been 
taken out of the pocket. Both Abdul Motaleb 
and Abdul Hussein made their report im- 
mediately to tbe headman, and there can 
be no doubt about tbe fact that Abdul 
Motaleb was robbed as they stated. In the 
report to tbe headman they said that they 
had recognized three of tbe robbers, namely, 
Shwe Hla U, Shwe Pru Aung and Shwe 
Tha Aung. Certain persons who came to 
their assistance said that they had seen the 
robbers running away and they also recog- 
nized these same appellants. .Appellant 4 
Kyaw /an Hla was subsequently identi6ed 
by Abdul Motaleb and Abdul Hussein at an 
identiheatioD parade. There was therefore 
ample evidence to support the convictions 
of these appellants. Tbe appellants in their 
defence set up alibis, but tbe trial Magis- 
trate has given full consideration to tbe 
defence evidence and has shown that all the 
appellants were unable to bring evidence to 
prove that they were in other places at tbe 
time when this robbery occurred. There 
can be no doubt that tbe appellants have 
been rightly convicted. The Magistrate held 
that tbe appellant Shwe Hla U was armed 
with a local made gun, that Shwe Pru 
Aung was armed with a dagger and that 
Kyaw /an Hla was armed with a dah, and 
bis findings in this respect are justified by 
tbe evidence. 

These appeals have come before a Bench 
on a certificate of my brother Mackney. On 
16th March 1940, Burma Act 4 of 1940 came 
into force, and by this .\ct tbe words "uses 
any deadly weapon” were deleted from 
S. 397, Penal Code. My brother Mackney 
bos taken tbe view that this Act is appli. 
cable to all offences, whether committed 
before or after iGth March, the trial of which 
did not conclude until after I6th March, and 
that therefore 8.397 bad no application in 
the present case. His view is that the punish- 
ment for an offence under tbe Penal Code 
is not incurred until conviction and a person 
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incurs no punishnaont who is not convicted. 
Wy brother Mosely took the opposite view 
in criminal Appeal No. 441 of 1940 and, with 
the greatest respect, his reasoning cannot 
be assailed. The matter is concluded by the 
provisions of s. 5, General Clauses Act of 
1998. Section 5 says this : 

Where any Act repeals any enactment hitherto 
made or hereafter to be made, then unless a differ* 

ent intention appears the repeal shall not 

(d) affect any penalty, forfeiture or punishment 
incurred in respect of anyoffencecommitted against 
any enactment so repealed. 

In Criminal Appeal No. 551 of 1940, my 
brother Mackney, referring to Burma Act 
4 of 1940, said this : 

There is nothing in this Act to suggest that the 
amendment shall not affect the law previously 
applying to offences already committed but not 
tried. 

This observation is contrary to the funda. 
imontal principle of the interpretation of 
Istatutes, that no statute shall be deemed to 
have retrospective effect unless the statute 
itself expressly states that it is to be retros- 
pective. The view whicli Mackney J. is now 
expressing appears to 1)0 that the punish- 
ment for an offence is not incurred until 
the ofTendor is convicted at a trial; but that 
view is, in niy opiuioii, contrary to the plain 
tnoaning of almost any section of the Penal 
Code. Opening the Penal Code at random, 1 
happened to o[)on it at s. . 102 , which says that 
whoever commits murder shall be punished 
with death or transportation for life and 
shall also be liable to fine. The same form 
of words will bo found in any section of the 
Penal Code whicli imposes a punishment. It 
is by reason of tlio commission of the offence 
that the otTender incurs the punishment and 
not by reason of his conviction by a criminal 
Court, and clearly that must bo so. for it 
would be illogical to bold that an offender 
is liable to punishment only by reason of his 
conviction for the offence and not by reason 
of his commission of the offence. The trial, 
ending in a conviction, is merely the means 
whereby a Court of criminal justice ascer- 
tains that the accused is the person wiio has 
incurred the punishment by having commit- 
ted the offence. In my opinion, the provisions 
of Burma Act 4 of 1940 have no application to 
offences which were committed before iCth 
March 1040. Consequently, the provisions of 
S.897, as they existed prior to the amend- 
ment, are applicable to the apfiellants Shwe 
Hla U, Shwe Pru Aung and Kyaw /<an Hla. 
The appellants have been rightly convicted. 
The sentences passed upon Shwe HU U, 
Shwe Pru Aung and Kyaw Sian Hla were 
legally necessary and the sentence passed 


on Shwe Tha Aung erred, if at all, on the 
side of leniency. These appeals are there, 
fore dismissed. 

Blagden J. — On the merits, or rather 
demerits, of this appeal I agree with my 
Lord's judgment and have nothing to add. 
As to the effect of the partial repeal of s. 897 , 
Penal Code, as from midnight of 15th/l6th 
March 1940 on the liability of those who at 
that moment were guilty but as yet un- 
convicted of offences under that section the 
judgment of my brother Mosely in Maung 
Nge V. Begem (criminal Appels 441/442 of 
1940) seems to me clearly right. Section 5, 
Burma General Clauses Act, 1898, omitting 
words which are for this purpose immaterial 
provides as follows : 

When any Act repeals any enactment .... the 
repeal shall not .... affect any .... punishment 
incurred in respect of anyoffencecommitted against 
any enactment so repealed or ... . any .... legal 
proceeding .... in respect of any such punishment 

•and any such punishment may be 

imposed as if the repealing Act bad not been 
passed. 

In the view of Mackney J. as I follow 
it, a criminal as such has not incurred a 
Itunishment unless and until he is sen- 
tenced. By committing a crime be has only 
“incurred” risk of punishment. But if this 
he right the last 1C words which I have 
read are absolute nonsense. A particular 
punishment for a particular crime can only 
be “imposed” once, and if a punishment bo 
not “incurred” till it is "imposed” and had 
been "imposed” before the repealing Act it 
would be idle to provide that the same 
punishment might be “imposed” again after 
the repealing Act. Therefore, as I see it, 
the Legislature has clearly distinguished 
between the 'incurring' and the 'imposing' 
of a punishment. The language of the section 
makes it plain that they are two different 
things taking place at two different times. 
Obviously, the incurring of the punishment 
must precede its imposition, and granted 
that a punishment is “imposed” when sen- 
tence is passed, the only preceding events 
which could possibly be said to constitute 
its “incurrence” are (a) the making of the 
charge ; or (b) the arrest of the accused or 
(c) the committing of the crime. A man 
does not incur a punishment merely by 
being .arrested for or charged with a crime, 
for either event is quite consistent with hjs 
innocence. Moreover, if a punishment is 
"incurred” at the moment of arrest or 
charge before a repealing Act, though sen- 
tence is nob passed till after it, what is e 
position if. between those two events, tne 
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■oalprit escapes and is at large at the moment 
the repealing Act comes into force? The 
only possible conclusion is that a punish- 
ment is “incurred" when a crime then in- 
volving that punishment is committed. This 
oonclusion is in my opinion favoured by 
considerations alike of common sense and of 
Snglish grammar and 1 am not surprised to 
find that there is authority for it. 

Section 38(2) of the English Interpretation 
Act, L8S9 is in terms in all material respects 
identical with the section now under consi- 
deration. In (1891) 60 L J Q B 20C,‘ the appli- 
cant had been adjudged bankrupt under the 
Bankruptcy Act, 1688 shortly before the 
coming into force of the Bankruptcy Act, 
1690. The latter repealed the provisions of 
8. 28 of the 1888 Act, relating to a bankrupt's 
discharge and substituted other provisions 
less favourable to bankrupts. Cave J. held 
that the applicant's right to apply for his dis- 
charge was a right acquired at the moment 
be became bankrupt though it was not then 
immediately eHective, and consequently, 
ihat the application fell to be decided under 
the repealed section 28 of the 1683 Act and 
not under the new 8.8 of the 1890 Act. If 
a right is "acquired" when it vests, even 
though it may never become exercisable, a 
punishment is in my opinion “incurred" 
when a person becomes legally liable to 
that punishment oven though he may escape 
detection, escape arrest, or escape conviction. 
I, therefore, share the opinion of Mosely J. 
•nd of my Lord. 

O.N./r.k. Appeals dismissed. 

I. (1891) CO L J Q B 200 ; 63 L T 709 : 89 W R 
971 : 8 Morrell 11, Ex parte Raison. 
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Dunkley and Sharpe JJ. 

U Aye — Plaintiff 

V. 

U Chit Hlaing — Defendant. 

Civil Regular No. 269 of 1940, Decided on 8th 
Febmaty 1941. 

■ (a) Government of Burma Act (1935), S. 25 
<l) (») ~ Commission in Reserve oi Oiiicers is 
oHico oi proiit. 

GommiflfiioD in the Reserve of OfTicers U 
office ol profit uoder tbeCrown*' witbioS. 25(l)(a): 
AIR 1941 Rang 49, lUl. on. [P 152 C 2] 

(b) Government of Burma Act (1935), S. 153 
(b) — Commission in Reserve of Officers is not 
whole^time ofiice remunerated either by salary 
or fees. 

A Commission io the Reserve of Officers is **an 
office which is not a wholc4ime office remunerated 


either by salary or by fees/^ within tbo provisions 
of S. 153 (b). [P 152 C 2] 

* (c) Government of Burma Act (1935)»S9. 25 
and 27 — Speaker cannot declare that seat of 
member has become vacant. 

Section 27 (8), Government of Burma Act, ex^ 
pressly prohibits the speaker from deciding whether 
a member has, since his election, become disquali' 
fied for Leing a member under 25 (1) (a), with 
the result that his seat has become vacant under 
8« 24 (2) (a). The punishment of declaring bis seat 
vacant cannot be inflicted on a member of the 
Legislature until a competent Court has found 
him to be disqualified under 8. 25 (1) : A I R 1941 
Ring 49, Foil. (P 163 C 2 ; P 154 C 1] 

(d) Government of Burma Act (1935), Ss. 41 
and 42 — Ordinances under^Ordinance No« VII 
of 1939, Ordinance No. V of 1940 and Act 
No. Xn of 1940, have no retrospective effect. 

Ordinanoe No. VII of 1930, Ordinance No. V of 
1940 and Act No. XII of 1940 cannot have any 
retrospective efiect so as to protect a member from 
a disqualification which ho bad incurred prior to 
their coming into force : A I R 1941 Rang 49, Foil. 

CP 153 C 1 ; P 155 C 1] 

(e) Government of Burma Act (1935), S. 153 
— Meaning of S. 153, explained. 

The true meaning of 8. 153 is that in regard to 
being chosen as and thereby becoming members of 
the Legislature at the first elections, persons who 
would, but for 8. 153, be disqualified under S. 25 
(1) (a) by reason of their holding an office of profit 
under the Crown should not to disqualified H the 
office which they bold falls within cl.(b) of 6. 153. 
Hence a person who at the time of the first elec* 
tioDs, in November 1936, held an office of profit 
under the Crown, which was of the class men* 
tioued in cl. (b) of 8. 153, was by reason of the 
provisions of that section not disqualified for being 
elected as a member of the Legislature at those first 
elections or from subsequently sitting as a member 
of either chamber of tbe Legislature, as elected at 
those first elections, so long as he continued to 
bold that same ofiice. [P 156 C 1, 2] 

(i) Interpretation of statutes — State of law 
existing at time of coming into force of an Act 
can be considered. 

It is not out of place, when construing tbe Act, 
to consider the state of tbe law existing at the time 
it came into force : (1860) 5 Q B D 217, lift, on. 

IP 158 C 1] 

U E Maung (1) — for Plaiotifi. 

U Kydto Din — for Defendant. 

Dunkley J* — This suit bas been brought 
by U Aye, a Member of the House of Repre- 
sentatives, against U Cbib Hlaing, who is 
tbe Speaker of tbe House, for a declaration 
that at all material times be has been and 
still is a Member of tbe House. This is 
regrettably tbe third suit of this nature 
which bas been brought in this Court during 
the last year. The defendant bas quite un- 
necessarily pub tbe plaintifT to proof of all 
the facts set out in tbe plaint, but the facts 
relating to the plaintiff's appointment as a 
Commissioned Officer in the Reserve of 
Officers and bis promotion in the cadre of the 
Reserve of Officers and the retention of his 
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commission have been proved by the plain- 
tiff by producing the relevant notifications, 
which appeared in the London Gazette, 
the Gazette of India and the Burma Gazette, 
his commission, granted by His Majesty on 
22nd April 1932, appointing him an oflBcer 
of the forces of the Crown, and the relevant 
extract from the Army Orders. U Aye was 
first appointed a Lieutenant in the Army 
in India Reserve of Officers with seniority 
to rank from 12th April 1930, by Army 
Department Notification No. 146, dated I9th 
March 1932. This appointment was made, as 
usual, subject to His Majesty’s approval, 
which was signified by the subsequent grant 
to him of a King's Commission. He was 
promoted Captain with effect from I2th 
April 1934, by Army Department Notifica- 
tion No. 292, dated 2Dd June 1934. By Defence 
Department Notification No. 1325, dated 7th 
October 1939, of the Government of India, 
tJ Aye was permitted to relinquish his com- 
mission, subject to Mis Majesty's approval, 
with a view to his being granted a Commis- 
sion in the Army in Burma Reserve of 
Officers, the resignation to take effect from 
■ith September 1939, and by Government of 
Purina (Defence Department) Notification 
No. 521, dated 10 th November 1939, U Aye 
was, subject to His Majesty's approval, ap- 
j)ointed an otlicer with the rank of Captain, 
with effect from ith September 1939, in the 
Army in Burma Reserve of Officers. 

The approval of His Majesty was signified 
in the Ijondon Gazette of I9th January 1940, 
and, by a notification appearing therein, U 
Aye was permitted to relinquish his Com- 
mission in the .^rmy in India Reserve of 
Officers with a view to being granted a 
Commission in the Army in Burma Reserve 
of Officers, with effect from ith September 
1939, and was appointed to be a Captain in 
the Army in Burma Reserve of Officers 
with effect from the same date. U Aye was 
permitted to relinquish his commission in 
the Army in India for the express purpose 
of being appointed to a similar rank in the 
Army in Burma. It is not now contended 
that his appointment in the Army in Burma 
was a new appointment. It is conceded that 
what took place was a mere transfer of U 
Aye's services from the Army in India to 
the Army in Burma, and that U Aye con- 
sistently hold the same King's Commission 
and the same appointment under that com- 
mission from I2bh April 1980, until he was 
ultimately permitted to relinquish bis com- 
mission on 27th August 1940. Clearly that 
must be so, for there was never any hiatus 


in U Aye’s service and he was serving 
under the same commission throughout this- 
period. 

But, however, that may be, although the 
permission to relinquish his Commission in 
the Army in India Reserve of OflSoers was 
antedated to 4th September 1939, apparently 
so as to give U Aye a certain seniority in 
the Army in Burma Reserve of OflScers,^ 
that relinquishment of bis commission did 
not and could not take effect until it was 
officially permitted by the notification dated 
7th October 1939. Until that date U Aye 
was still an Officer of the Army in India 
Reserve of Officers. I do not discuss the 
effect of the reservations in the notifica- 
tions of the Government of India and the 
Government of Burma, that this commis- 
sion was permitted to be relinquished and 
this appointment was made “subject to His 
Majesty’s approval,” because for the pur- 
pose of this case it is not necessary to do 
so. On IStb September 1989, U Aye was 
called up for duty and on the I9th assumed 
full. time duty as an Officer of His Majesty’s 
Army in Burma. Up to 18 th September 
1939, U Aye had drawn no pay as an Army 
Officer, but be had held the same appoint- 
ment in the Reserve of Officers without 
break from 12th April 1980, until that 
date, and continued to hold it until be 
was ultimately permitted to relinquish his 
commission. 


It is conceded on behalf of the plaintiff 
that U Aye’s Commission in the Reserve of 
Officers was “an office of profit under the 
Crown” within s. 25 (l) (a), Government of 
Burma Act. It would be useless to contend 
to the contrary in view of the judgment of 
my learned brother in Suit No. 103 of 1940,*! 
which on this point was confirmed on 
appeal, in First Appeal No. 113 of 1940.* It 
is also conceded on behalf of the defendant 
that a Commission in the Reserve of Officers 
is “an office which is not a whole-time 
office remunerated either by salary or by 
fees,” within the provisions of S. 168 (b), 
Government of Burma Act. These are the 
facts on which the decision of this suit 
must bo based, and on the pleadings the 
following issues arise i (l) Was the plaintiff 
sleeted as Member of the House of 'Rfpre. 
jentatives at the General Election held m 

1936? (2) Was the plaintiff, at the time of bi9 

laid election, diaoualifie d for being chosen 
JUporlid in ('41) 28 AIR 1941 Rang 6 : 193 I 0 
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as a Member of the House of Representa- 
tives, by reason of his holding an office of 
proBt under the Crown in Burma? (9) Has 
the plaintiff at any (and if so, what) time 
since his said election become disqualified 
for being a Member of the House of Repre- 
sentatives, by reason of bis bolding an 
office of profit under the Crown in Burma ? 
( 4 ) Did Ordinance No. Vll of 1939, or ordin- 
ance No. V of 1940, or Act No. SII of 1940 
have any retrospective effect so as to protect 
the plaintiff from any disqualification which 
he might otherwise have incurred V (6) Was 
the defendant acting in excess of his powers 
as Si>eaker of the House of Representatives 
in expressing the opinion that the plaintiff 
was no longer a Member of the House and 
asking the plaintiff to withdraw from the 
House ? (C) Is the plaintiff entitled to a 
declaration as prayed ? 

I propose to deal first with issue 6. This 
necessitates a reference to the proceedings 
in the House of Representatives on 26th 
August and 2nd September 1940. The printed 
records of the proceedings of these two 
days have been put in evidence by consent. 
On 2 Cth August, a member named U Hla Pe 
rose and made the following statement ; 

Sir, I regret that 1 have to rise again on this 
point, becauee as things stand our honourable and 
gallant Captain U Aye, who is a personal friend of 
mine, is a total stranger to this House. 

The plaintiff at once asked whether U 
Hla Po was raising a point of order and 
submitted, what is undoubtedly correct, 
that the question raised was not a point of 
order. So far as I can discover from the 
record of the proceedings, be received no 
ruling from the Chair on his submission, 
but it is clear from the subsequent pro- 
ceedings that the defendant did, in fact, treat 
the matter raised by U Hla Pe as a point 
of order, which it was not. Many members 
spoke on 2Cth August and the matter was 
adjourned until 2nd September, when the 
plaintiff made a statement and there was 
further discussion. Fortunately, it is un- 
necessary for me to make detailed comment 
on the course of the proceedings in the 
House of Representatives, but tbe result was 
that on 2nd September the defendant deli- 
vered himself of the following statement : 

He bimsell admits that he is not a Captain. But 
still he holds the rank of Captain and now he has 
resigned that post. Therefore ho has disqualified 
himself by his own action. As pointed out by tbe 
Honourable Advocate-Oeneral and as pointed out 
by other authorities, 1 may have no authority to 
dttlare his seat vacant. Section 24 (2) says that if 
a Member of either Chamber becomes sabject to 
any of the disqualifications, his scat shall there- 
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upoD become vacaot. I do not declare lo any more# 
But, in my opinioD» Uonourable U Aye is do longer 
a member of this house and be is asked to with' 
draw from this Chamber. 

The plaintiff^ with the perfect discipline 
of a lato Officer of His Majesty’s Army, then 
withdrew from the House. It was a mere 
quibble for the defendant to say in his state- 
ment, “I do not declare so any more." He, 
as Speaker, has no authority to order a 
member to withdraw from the Chambei' 
save for gross disorderly conduct (Rule 48 (2> 
of the Rules of Procedure for tlie House of 
Representatives). In making this statement 
and requesting the plaintiff to withdraw, he 
both expressly and by implication, decided 
that the plaintiff was disqualified for being 
a Member of the House of Representatives, 
under S. 25(l)(a), Governtuent of Burma 
Act, and that his seat had become vacant 
under S. 24 ( 2 ). It is not for lue to criticise 
the conduct of the defendant as Speaker 
of tbe House of Representatives, but I am 
bound to say — and I say it with the grea- 
test regret— that in making this decision 
the defendant, unfortunately encouraged by 
some Members of the House, was guilty of 
a deliberate and flagrant disobedience of the 
law. 

It is trite to say that the laws of this 
country are made by the British Parliament 
and the local Legislature, of which the 
House of Representatives forms an im{)or- 
tanb part, and that it falls to this Court, as 
the highest judicial tribunal in the country, 
to interpret those laws, and that the laws, 
as made by tbe British Parliament and tbe 
local Legislature and interpreted by this 
Court (unless and until that interpretation 
is declared by a superior judicial authority 
to be wrong), form the law of tbe land, 
which every inhabitant is bound to obey so 
far as it affects him. The judgment of my 
learned brother in Suit No. 103 of 1940,^ to 
which tbe defendant was a party, was deli- 
vered on 28rd August 1940. The defendant 
was aware of this judgment when the pre- 
sent matter was raised by U Hla Pe on 26tb 
August, and copies of the judgment were in 
tbe hands of tbe defendant and all Meru- 
bars of the House of Representatives when 
further discussion took place on 2Dd Septem- 
ber. In that judgment, my learned brother 
held that S. 27 (3), Government of Burma 
Act, expressly prohibits the Speaker from 
deciding whether a member has, since bis 
election, become disqualified for being a mem- 
ber under s.25(i) (a), with the result that 
bis seat has become vacant under s. 24 (2) (a),i 
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(and hi8 decision on this point was sub- 
sequently confirmed in First Appeal No. iis 
of 1940"). My learned brother’s interprets- 
tion of the law was and still is binding on 
the defendant, who, nevertheless, once again 
decided the very matter which he knew that 
he was prohibited by law from deciding. 

I notice that in the course of the procee- 
dings in the House on 2nd September the 
defendant asked the learned Advocate-Gene- 
ral the question. "If neither the Speaker 
nor the House has power to declare a seat 
vacant then who is to declare the seat 
vacant?”, and in the course of his argument 
before us the learned counsel for the defen- 
dant repeated this question rhetorically and 
laid particular stress on the phrase, occur, 
ring in S. 24 ( 2 ), Government of Burma Act, 
"his seat shall thereupon become vacant.” 
There is no special virtue in the word 
“thereupon." A |>erson who commits a cri- 
minal ofl'ence thereupon becomes liable to 
the punishment prescribed for that offence, 
but the punishment cannot be inflicted until 
he has been found guilty of the offence by a 
competent Court; Sec 19U R L R .58.^ Simi- 
ilarly, the punishment of declaring his seat 
'vacant cannot bo inflicted on a member of 
the Legislature until a competent Court has 
found liim to be disqualified under S.25 (l), 
Government of Burma Act. We were fur- 
ther asked in argument, "What is the Spea- 
ker to do when a Member raises a matter 
of this kind (as U Hla Pe did) ?" It is not 
the function of this Court to answer such a 
(|uestion until it arises in a specific case, but 
learned counsel for the defendant answered 
it himself in the course of his argument. 
He was referring to other disqualifications, 
under clauses (b), (c) and (e) of S.25 (l), and 
be said this : 

If a Moinlicr produces iti the House an order of a 
coinpeteot Court decliiring any other member to be 
of unsound mind, or an order of tbo Insolvency 
Court adjudicating him insolvent, or thejudgment 
of a criminal Court convicting and sentencing him 
to two years' imprisonment or more, surely tbo 
Speaker on tbo production of this order or judgment 
can declare that member's seat to bo vacant and 
request him to leave tbo House. 

Of course he can, Ijecause when a member 
has been declared to be disqualified for 
being a member by a competent Court, the 
declaration that his seat is vacant and his 
exclusion from the House is a mere point of 
order, which it is specifically within the 
province of the Speaker to decide, under 
9. 32 (2), Government of Burma Act, and the 
Rules of Procedure for the House of Repre. 

3. (’41) 28 A I R 1941 Rang 149: 1941 R L R 68, 

Shwe Hla U v. The King. 


sentatives. Plainly, when U Hla Pe raised 
this matter, the defendant should have said 
to him, “The matter which you raise is nob 
a point of order and neither the Speaker 
nor the House has authority to decide it." 
Thereupon, U Hla Pe, if so advised, might 
have taken the necessary steps to obtain a 
declaration of a competent Court that the 
plaintiff was disqualified for being a mem- 
ber under s.25 (l) (a), and, armed with the 
decree of the Court, be could have raised 
the question of the exclusion of the plaintiff 
from the House and of a declaration that 
his seat was vacant on a point of order. 

Rule 51 of the Rules of Procedure for the 
House of Representatives figured prominent- 
ly in the discussion in the House of Repre- 
sentatives on 2nd September and it has been 
mentioned in the course of argument before 
us, and therefore it behoves -me to make 
some reference to it, although this is essen- 
tially a domestic matter and does not con- 
cern the Courts. This rule says that a 
member, while speaking for the purpose of 
taking part in debate, moving a motion or 
asking a question, must not refer to any 
matter on which a judicial decision is pen- 
ding. On 2Dd September First Appeal Mo. 113 
of 1040' was pending in this Court, and one 
of the principal points for decision in that 
appeal was whether the Speaker of the 
House of Representatives or the House of 
Representatives itself, has power to decide 
that a Member has incurred disqualification 
under S.25(i), Government of Burma Act 
and that his seat has, in consequence, become 
vacant under S. 24 (2). The same point was 
the main point for decision in the plaintiff's 
matter, as raised by U Hla Pe, and conse- 
quently the discussion in the House of Re- 
presentatives on U Hla Pe's motion, or 
point of order, or whatever it might be, was 
in direct contravention of R. 61. This was 
pointed out by the learned Advocate-Gene- 
ral and certain Members of the House dur- 
ing the discussion on 2nd September, but it 
seems that the defendant is, when so min- 
ded, just as ready to jettison the Rules of 
Procedure for the Chamber over which he 
presides, as he is to flout the judgment of 
this Court. Clearly, issue 6 must be answer- 
ed in the affirmative. 

I now turn to issue 4. Ordinance No. VII of 

1939, Ordinance No. V of 1940 and Act ^l o* 

1940, are in precisely similar terms. They 
are designed to remove in the case of a 
member of any of His Majesty’s Forces the 
disqualification which such member would 
otherwise incur under S.25 (l) (a). Govern- 
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ment of Burma Act. It has been decided 
in First Appeal No. 113 of 1910* that neither 
these Ordinances nor this Act can have any 
retrospective effect so as to protect a mem* 
ber from a disqualification which be had 
incurred prior to their coming into force. 
That decision of the Appellate Bench is 
binding on us, and consequently the answer 
to issue 4 must be in the negative. But it is 
necessary to observe that it was held by the 
Appellate Bench in the same appeal that 
these two Ordinances and Act 12 of 1940 fol- 
low one another in point of time without 
any break, and consequently they are effec* 
tive to prevent the disqualification of any 
member of the Legislature by reason of his 
being a member of any of His Majesty’s 
Forces from the date on which Ordinance 
VII of 1939 came into force, i.e., midnight of 
17th/ieth September. Referring to the state, 
ment of facts w’ith which 1 began this judg- 
ment, the plaintiff was completely protected 
from the date on which he was called up 
for duty. 

In proof of the fact that he was elected 
as a Member of the House of Representa* 
tives at the general elections held in 193C, the 
plaintiff has produced the Burma Gazette 
Extraordinary of 2Gth November 1936, in 
which it is stated that the plaintiff, U Aye, 
had been declared elected as a Member of 
the House of Representatives for the Insein 
South { General Rural ) Constituency. A 
general election for the House of Represen- 
tatives was held in November 1936, under 
the Government of Burma (Commencement 
and Transitory Provisions) Order of 1936, 
winch was made by His Majesty in Council 
under s. 159, Government of Burma Act, and 
was dated Srd July 1936. By clause 8 of this 
order, it was provided that certain provisions 
of the Government of Burma Act should 
come into force at once for the purpose of 
enabling the elections for the House of Re- 
presentatives to take place at any time after 
the end of September 1936. These provisions 
were, so far as they are material to the pre- 
sent case. Part ill of the Act, which includes 
Bs. 24 and 25, and 8.153 thereof. These elec- 
tions, held in November I93C, were the first 
elections under the Government of Burma 
Act of persons to serve as members of the 
Legislature. 

Finally, 1 propose to consider issues 2 
and 8 together. At the time of his election 
the plaintiff was holding an ofiice of profit 
under the Crown in Burma. He had held 
that office since April 1930, and he continued 
to hold it until August 1910. Ho was therefore 


prima facie disqualified, under S. 25 (l) (a), 
Government of Burma Act, for being chosen 
as and for being a Member of the House of 
Representatives. But under this clause of 
B. 25 the kind of office which carries with 
it this disqualification is an office of profit 
“other than an oflice declared by Act of the 
Legislature not to disqualify its holder.” 
The office which the plaintiff held was de- 
clared by Ordinance vii of 1939 and the suc- 
ceeding ordinance V of 1910 and Act 12 of 1940 
not to disqualify its holder. Ordinance vii of 
1939 came into force at midnight of I7th/i8th 
September 1939, and by virtue of s.4l (2), 
Government of Burma Act, it bad the same 
force and effect us an Act of the Legislature. 
Hence, it follows that if the plaintiff was not 
disqualified prior to midnight of 17th/l8th 
September 1939 ho was certainly not dis- 
qualified at any subsequent date or time. 

Now, I have already held that from 12 th 
April 1930, until 7th October 1939, at the 
earliest, the plaintiff held witliout intermis- 
sion one and the same office of profit under 
the Crown. Therefore it is only necessary to 
consider whether the holding of this office 
prior to 18th September 1939, disqualified 
him. The plaintiff was elected at the first 
elections of iiersous to serve as members of 
the Legislature, and he has, since November 
1936, continued to serve as a Member of the 
House of Representatives by reason of that 
election. So far as the first elections are 
concerned, the operation of S. 25 (l) (a). Gov- 
ernment of Burma Act, is considerably res- 
tricted by the provisions of S. 153 of the Act. 
This section reads as follows : 

153. For the purpo.-^s of the first elections of 
persons to servo as members of the Legislature, no 
person shall bo subject to any disqualification by 
reason only oi the fact that bo bolds — 

(a) • • • • 

(b) an office which is not a whole-time office 
remunerated either by salary or by fees. 

It is conceded on behalf of the defendant, 
and indeed it is quite obvious, that the office 
which the plaintiff held at the time of the 
first elections, and continued subsequently 
to hold, was an office falling under cl. (b) of 
this section. Therefore the plaintiff was not 
subject to any disqualification “for the pur- 
poses of the first elections of persons to serve 
as member-s of the Legislature.” The con- 
structioD which learned counsel for the de- 
fondant seeks to put on this provision is 
that it moans merely tliat in spite of his 
holding this oflice the plaintiff could he 
nominated and could stand for election and 
could be chosen as a Member of the House 
of Representatives, but the provision con* 
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fened no farther immunity, and on his 
being chosen S.25 U) (a) would come into 
unrestricted play and he would be disquali- 
fied for being a member of the Legislature. 

Apparently, the first suggestion was that 
a person in this position, who was chosen 
to be a member, would have after being 
chosen a sort of locus pcrnitentieB in which 
to decide whether he would give up his 
''office of profit” and serve as a member of 
the Legislature, or would retain his ofiBce 
and be disqualified for being a member; but 
wlien it was pointed out to learned counsel 
that, under s.24 (2), if a member becomes 
subject to any of the disqualifications men- 
tioned in s.25 (i) his seat shall thereupon 
become vacant, he contended that the candi- 
date in question must make his election 
before he was chosen, and unless he effec- 
tively resigned bis office before the returning 
oflicer declared him to be elected he would 
be disqualified for being a member of the 
Ijegislature. In support of this argument he 
relied on the distinction between S. 153, 
which refers only to "elections of persons 
to servo," and S.25 (1), which refers both to 
being cliosen as a member and to being a 
member. 

In my opinion, this construction reduces 
the provisions of S. 153 to a complete nullity, 
and fails to give any force at all to the word 
"any" in tlio phrase "no person shall be 
'subject to any disqualification.” The true 
meaning of 5.153 is that in regard to being 
chosen as and thereby becoming members 
of the Legislature at the first elections, per- 
sons who would, but for S. 153, be disqualified 
under S.25 (l) (a) by reason of their holding 
an office of profit under the Crown should 
not be disqualified if the office which they 
hold falls within cl. (b) of S. 153. A valuable 
guide to the correct construction of S. 153 is 
the law in regard to this matter which was 
in force in Burma, under the Government 
of India Act, until 1st April 1937. Section SOB 
of that Act provided that an official should 
not be qualified for election as a member of 
a local legislative council, and if any non- 
official member of a local legislative council 
accepted any office in the service of the 
Crown in India, his seat on the council 
should become vacant; and the expressions 
"official” and "non-official” were defined in 
S. 134 (7) of the Act as follows : 

The expreesioDS ‘olGcial’ and 'DOD-ofTicial' where 
used in relation to any person, mean respectively a 
person who is or is not in the civil or military ser- 
vice of the Crown In India : provided that mica 
under this Act may provide for the holders of such 


offices as may be specified in the rules not being 
treated for the purposes of this Act, or anyof them, 
as officials. 

Rules, called "the Non. official (Definition) 
Rules," were framed under this proviso by 
the Governor-General in Council with the 
sanction of the Secretary of State in Council, 
and were published in Notification No. 614G, 
dated 9th September 1920, of the Govern- 
ment of India. Rule 2 of these rules laid 
down that the bolder of any office in the 
civil or military service of the Crown should 
not be treated as an official for any of the 
purposes of the Government of India Act 
if the office was one which did not involve 
both of the incidents that the incumbent 
was a whole.time servant of Government 
and was remunerated either by salary or 
fees. Clause (b) of S. 153, Government of 
Burma Act, follows the wording of this rule, 
and consequently persons of the class men- 
tioned in clause (b) were non. officials under 
the Government of India Act, and could be 
elected to and sit as members of the Legis- 
lative Councils. Section 25 (l) (a), Govern- 
ment of Burma Act, enacts that only such 
an office of profit shall disqualify its holder 
as is not declared by Act of the Legislature 
not to disqualify its holder, and, to my mind, 
it is clear that in enacting S. 153 Parliament 
intended that the state of things which 
existed in the Legislative Council, which 
has been replaced by the two Chambers of 
the present Legislature, should continue in 
the first Legislature elected under the new 
Act, so as to give an opportunity to the new 
Legislature to decide what part-time offices 
of profit were of such a kind that they ought 
not to disqualify their holders. 


Hence, I am of opinion that a person who 
the time of the first elections, in Novem- 
ir 19SG, held an office of profit under the 
:own, which was of the class mentioned 
cl. (b) of s. 163, was by reason of the pro- 
sions of that section not disqualified for 
ling elected as a member of the Legislature 
those first elections or from subsequently 
>ting as a member of either Chamber of 
6 Legislature, os elected at those first elw- 
ms. so long as he continued to hold that 
me office. Learned counsel for the plain- 
I desires to give an even wider 
bion to the provisions of S- 168* “ 

ntended that it saves from disqu^ifi^?" 
person elected as a member of the in- 
sure at the first elections, subsequ^UV 

those elections accepts *he 

.der the Crown which ifs withm the 
Dpe of cl. (b) of 8.163. But I am not pre 
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pared to accept that contention, and it was 
quite unnecessary for learned counsel to go 
so far, as the plaintiff continuously held the 
same office of profit under the Crown from 
a time long before the first elections of 
November 193G, until be was protected by 
Ordinance No. Vll of 1939. The answers to 
issues 2 and 8 must therefore be in the nega- 
tive. Consequently, the plaintiff is entitled 
to the declaration which he seeks in this suit, 
and the suit is decreed with costs. Having 
regard to the complexity of the question of 
law involved in this case, and to the time 
occupied in proving matters of fact which 
might well have been admitted by the de- 
fendant in his pleading, we fix the advocate's 
fee at twenty gold mohui*8 with an addi- 
tional fee of five gold mohurs for each of the 
appearances on 4th February and to-day. 

Sharpe J. — The importance of this case 
and the conflict which, it seems, the Speaker 
of the House of Representatives unhappily 
Reeks to create between himself and this 
Court, rather than any difficulty in the legal 
questions involved, lead mo to think it fit 
to express my own judgment separately, 
although, after having had the benefit of 
reading the judgment which my Lord has 
just delivered, T feel that the subject is well- 
nigh exhausted. The case came before us. 
sitting ns a Bench on the Original Side of 
this Court, by order of the Chief Justice 
acting on a report, which I made to him 
under Original Side Rule i of chap, l, that 
it appeared to mo, after hearing the learned 
advocates on both sides, that this suit could 
be more advantageously heard by a Bench 
of two Judges than by a single Judge. By 
his written statement the defendant put 
the plaintiff to the proof of almost every 
fact alleged in the plaint ; he even averred 
that he did not know whether the plaintiff 
was duly elected to the House of Represen- 
tatives at the General Election of 1936. But 
at the hearing before us his learned advo- 
cate did not really contest the facts alleged 
by the plaintiff, and confined his argument 
to the two points which I shall presently 
mention. 

Subject to certain necessary war.time 
modifications contained in the India and 
Burma Emergency Provisions Act, 1940 
(which are immaterial for the purposes of 
the present case), the present constitution 
of Burma is to be found in the Government 
of Burma Act, 1935 (to which I will here- 
after refer as “the Act"), and that constitu- 
tion, as is well known, took effect from ist 
April 1937, the day on which Burma was 


Rangoon 157 

separated from India, of which it was thereto, 
fore a province. By that constitution Burma 
was given its own Legislature (Part III of the 
Act), one of the two Chambers of which is 
known as the House of Representatives [sub- 
8.(1) of S.7 of the Act]. Sub sections (i) and ( 2 ) 
of S.25 of the Act provide, inter alia, that a 
person shall in certain circumstance be dis- 
qualified for being chosen as, and for being, 
a member of either Chamber. One of the 
circumstances in which a person isdisquali- 
fied is if he holds any office of profit under 
the Crown in Burma, other than an office 
declared by Act of the Legislature not to 
disqualify its holder. 

Naturally it was impossible for the Legis- 
lature to declare by an Act what offices of 
profit under the Crown in Burma should not 
disqualify their holders for being chosen as, 
and for being, members of the two Cham- 
bers until the Legislature had been brought 
into being, and tho Legislature could not be 
brought into being until tho first elections of 
persons to serve os members of the Legisla- 
turo had been held. It was necessary there- 
fore that some special provision should be 
made to deal with the particular disqualifi- 
cation mentioned in sub-s. (l) (a) of s.25 of 
the Act until such time as the Legislature 
could itself deal with it. In my judgment, 
8. 153 was inserted in the Act for the express 
purpose of permitting persons who were 
qualified to sit in the then existing Gov- 
ernor's Legislative Council to sit in either 
Chamber of the newly created Legislature, 
until the latter had had an opportunity of 
declaring by an Act under sub-s. (i) (a) of 
s. 25 of the Act, which (if any) offices of 
profit should not disqualify their holders 
from sitting in either of its Chambers. 

Obviously, everything necessary in order 
to bring the new constitution into being on 
ist April 1937 could not all be done on that 
day. For instance, if no steps could be taken 
until that day to call for nominations of can- 
didates for the newly created House of Re- 
presentatives, some considerable time would 
necessarily elapse before a duly constituted 
Legislature could be convened ; yet the new 
constitution gave the Legislature of Burma 
the power (within certain limits) to make 
laws for Burma with effect from the date 
of its separation from India. In order to 
overcome such difflicultios and to make the 
whole scheme work effectively as from "Sepa- 
ration day” a proviso was added to S. 169 of 
tho Act which enabled His Majesty in CJoun- 
oil to bring the Act into operation piece, 
meal, and one of the steps which His Majesty 
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in Council took, to that end, was to direct 
that the House of Representatives should be 
summoned to meet for their first session not 
later tlian llth February 1037 [see also, sub. 
s. (3) of S.18 of the Act], and that the first 
elections for the House of Representatives 
might take place at any time after the end 
of September 1936. [Clause 4 and sub-cl. (l) 
(a) of cl. 3 of the Government of Burma 
(Commencement and Transitory Provisions) 
Order, 1936.] It is not, I think, out of place, 
when construing the Act, to consider the 
state of the law existing at the time it came 
into force. As Lush J. said in (1880) 5 Q B D 
'217^ at p. 240 : 

While we are to collect what the Legislatvire in. 
tended from what it has said, we must look not at 
one phrase or ono section only but at the whole of 
the Act, and must read it by the light which tho 
state of the law at the time .... throws upon it. 

An examination of tho position imme. 
diately prior to separation will, I think, 
make it abundantly clear that what I have 
called, above, the express purpose of S. 153 
was in fact tho object which tho Imperial 
Legislature had in mind when it included 
that section in the Act. The following per- 
sons were amongst those who, at that time, 
■wore not disqualified for being members of 
the Governor’s Legislative Council, namely 
(a) Non. official Members of tho Governor’s 
Executive Council ("Non-official” meaning 
a person who was not in the civil or mili- 
tary service of the Crown in India), (b) 
Ministers, and (c) Officials who were not 
whole-time Government servants romuner- 
ated either by salary or by fees. [This was 
the combined effect of sub-ss. (1) and (2) of 
S.47 and of sub-s. (l) of S.73. Government 
of India Act, 1915, and of sub-s. (l) of 3.4, 
sub.BS. (l) and (4) (d) of S. 7, s. 14, sub-s. (i) 
of 3.16, 8.44 and S. 46, Government of India 
Act, 1919 (which, by sub-s. (i) of S. 1 and 
3.45 of and by Part I of Sch. 2, Government 
of India Act, 1919, are now known as sub- 
89.(1) and (2) of 8.47, Bub-s. (i) of 3.78, sub- 
8. (l) of S. 52, sub-ss. (l) and (4) (d) of 9,72A, 
S. SOB, 9ub-9. (l) of S. 52A, 3. 129A and S. 134, 
respectively, of the Government of India 
Act); the Non-official (Definition) Rules; and 
the Government of India (Home Depart- 
ment) Notification No. 225 (Public), dated 
7th October 1921.] It is precisely these same 
persons whoso disqualification is, for the 
purposes of the first elections of persons to 
serve as members of the new Burma Legis- 
latnre, expressly removed by S. 153 of the 
Act. In other words, these persons, who were 

4 . (1880) 6 Q B D 217 . South-Eaetern Railway <3o. 

v. Railway Commisaiouers. 


not then disqualified for serving as members 
of the Governor’s Legislative Council, were 
not to he disqualified for the purposes of the 
first elections under the new constitution. 
When once the new Legislature had been 
summoned after the first elections had been 
held, it would be open to it to declare, and 
it would have the opportunity of declaring, 
by an Act under sub-s. (l) (a) of 3.25 of the 
Act, which, if any, of these persons who were 
expressly exempted by 3. 153 from the dis- 
qualification which would otherwise attach 
to them, should be similarly exempted from 
disqualification at subsequent elections of 
persons to serve as members of the Burma 
Legislature. 

Now to turn to the facts of this present 
case : From a date some years prior to the 
passing of the Act the plaintiff held His 
Majesty’s Commission as an officer in the 
Army in India Reserve of officers. Owing 
to the separation of Burma from India he 
resigned his commission in the Army in 
India Reserve of Officers and was granted, 
with effect from the date of such resigna- 
tion, a Commission in the Army in Burma 
Reserve of Officers, and he was still holding 
that commission when, on 18th September 
1939, he was, consequent upon the outbreak 
of tho present war, called up for full-time 
duty. Prior to bis being so called up his 
appointment had only been a part-time one. 
The learned advocate for the defendant has 
conceded that the plaintiff has continuously 
held the same appointment throughout, and 
ho has also conceded that, by virtue of his 
commission in the Reserve of Officers, the 
plaintiff is within the ambit of cl. (b) of 
8.153 of the Act. It is said, however, on behalf 
of tho defendant, that S. 163 only covers 
the first nominations and the first elections 
of persons to serve as members of the new 
Legislature and that the suspension of 
the disqualification does not go beyond the 
actual moment of election. That is the first 
of the two points raised on behalf of tho 


endant. . 

[ am, however, quite unable to entertain 
For reasons which have already appear- 
I think that the "suspension" of these 
rticular disqualifications continues after 
J actual moment of election, and ^ 

til either the particular Mat is v«^tw 
dor 3.24. or the Chamber is d*Molv^ by 
, Governor under sub-section (2) (o) o* s.w 
by effluxion of time under J" _ 

18 of tho Act. ®"®ASuro 

my judgment the Imperial ® 
ended, by 8. 169 of the Act that to begin 
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\vitb, DO new disqualifications should be 
imposed — it is not uninstructive to compare 
the other disqualifications in S. 25 of the 
Act with those obtaining in regard to the 
old Legislative Council under 5, Burma 
Electoral Buies, made under sub-s. U) (d) of 
8. 72A, Government of India Act; there is 
hardly any difference between the two — 
and that anyone in the position of the 
plaintiff, who would, as the bolder of a 
part-time office, have been qualified to sit 
in the old Legislative Council, should not 
be disqualified, not merely for being nomi- 
nated and elected to, but also for being and 
serving as a member of the new Legislature 
provided he was elected at the first elec- 
tions. 

The second point taken on behalf of the 
defendant was this: that be has not “de- 
dared” the plaintiff's seat to be vacant. In 
both suit No. 103 of 1940* and also in civil 
Reg. suit No. 104 of 1940,® 1 held that the 
defendant, as Speaker of the House of Re- 
presentatives, has no power to declare whe- 
ther any particular seat in that Chamber is 
vacant or not, and on appeal in First Appeal 
No. 113 of 1940^ that decision of mine was 
uphold. I gave my decisions in those two 
oases on 23rd August last; throe days later 
the question -was raised in the House of 
Representatives as to whether the present 
plaintiff's seat had not become vacant. The 
matter was debated in the Chamber that 
day and again on 2Dd September, upon 
which latter day — only ten days after the 
decision of this Court in the previous cases 
— the defendant concluded a very long de- 
bate by the following observations from 
the chair : 

‘ .in my opinion bo’ (that is, the pro. 

sent plalntiS) ’has been disqualified from being a 

mom))er of this House As pointed out by 

the Hon’blo AdTocato-Ooneral and as pointed out 
by other authorities' (that is a reference, and, 1 
venture to think, a not very courteous reference, 
to this Court) ‘I may have no authority to declare 
bis scat vacant. Section 24 (2) says that if a mom- 
ber of either Chamber becomes subject to any ol 
the disqualifications, his seat shall thereupon be- 
come vacant, I do not declare so any more. But 
in my opinion, the Hon’ble U Aye is no longer a 
member of this House and he is asked to withdraw 
from this Chamber.* 

The plaintiff thereupon withdrew. To 
my mind it is impossible to say that the 
defendant was then doing or saying any. 
thing different from what he had done in 
the oases of U Lun and U Ba Maung and 
which he had been told by this Court he 
had no power to do. There is absolutely no 

5. rteportid in ('41) 28'ATiri94rR^g'27:'trBa 
Maung T. U Obit Hlalng. 
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distinotioD between what the defendant 
did and said on the two occasions, and in 
my judgment what the defendant did on 
2nd September in reference to the present 
plaintiff rendered him amenable to the 
jurisdiction of this Court in precisely the 
same way as his previous actions and words 
had done in the cases of U Lun and U Ba 
Maung. I agree with my Lord that the 
plaintiff should be granted a declaration that 
he was on 2ath November 1940 (the date of the 
institution of the present suit) a member of 
the House of Representatives of the Burma 
Legislature and that lie was not then dis- 
qualified for being a member thereof. The 
plaintiff must have his costs and I agree 
that the advocate's fee should be as pro- 
posed by my Lord. 

d.s./r.K. Suit decreed. 
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Roberts C. J. and Dunklev J. 

U Zawtipala — Appellant 

v. 

U Thatdama — Respondent. 

First Appeals Nos. 49 and 60 of 1940, Decided 
on 16th December 1940, against decrees of Dist. 
Court, Bassein, D/- 16th January 1940, 

(a) Res judicata _ Suit for possession by 
monk as representative of Sanghas of kyaung- 
daik dismissed — Subsequent suit as presiding 
monk is not res judicata. 

Where a suit for possession by a monk as repre. 
sentativo of the Sanghas of kyaungdaik is dis- 
missed, a subsequent suit by him for possession in 
tbo capacity of presiding monk is not res judicata. 

(P 160 C 21 

(b) Buddhist Law (Burmese)— Ecclesiastical 
law — Election of presiding monk of Sanghika 
kyaungdaik — Majority of Sangh expressing its 
desire to elect certain monk as presiding monk 
—Election is valid. 

Where the majority of tbo Sangba did desire 
that a monk should be elected presiding monk of 
Sanghika kyaungdaik and so expressed their will 
at the meeting, then it most be held that he was 
validly elected. [P 161 C 21 

(c) Buddhist Law (Burmese)— Ecclesiastical 

law — Death of owner of poggalika property — 
Effect. r t' y 

On the death of owner of poggalika property the 
property becomes sanghika property : AIR 1937 
Rang 76. Rel. on. (P i62 0 1) 

(d) Buddhist Law (Burmese)— Ecclesiastical 

law— Deed by owner of poggalika property de- 
claring property to be dwithantaka property of 
himself and other person requires registration. 

A deed by the owner of poggalika property 
declaring the property to be dwitantaka property 
of himself and other person is the creation of an 
interest in Immovable property and therefore it 
must be registered under tbo provisions of 8 17 fi) 
(b), Registration Act : A I R 1918 L B 11, 

V nia Tun Pru — for Appellant. ^ 

U Ba Sein for V E Maung ( 1 ) 

for Respondent, 
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Roberts C. J. — One U Pandaisa, who 
died on icth October 1933, was the presiding 
inonk of the Nigyawdagon Nyaungbintha 
kyaungdaik in Bassein town. The kyaung- 
daik contains eight buildings in all, and 
U Pandaisa exercised control as presiding 
monk over all these buildings. In associa- 
tion with this kyaungdaik there were a 
number of holdings of paddy land, which 
had been dedicated (by 6ve different regis- 
tored deeds) by certain pious persons for 
the use and enjoyment of the monks resid- 
ing therein. During his lifetime U Pandaisa 
managed these paddy lands, leased them to 
tenants and received the rents and profits 
thereof. After his death, disputes arose 
between the two parties to these appeals re- 
garding the right of control of the kyaung. 
daik and the paddy lands, and it appears 
that the appellant. U Zawtipala, has ob- 
tained possession of the paddy lands and 
that the respondent, U Thatdama, has ob- 
tained possession of the kyaungdaik, with 
the exception of one building which is occu- 
pied by a few followers of U Zawtipala. The 
suits out of which these two appeals arise, 
being Nos. 8 and 9 of 1930 of the District 
Court of Bassein, were cross-suits brought 
by U Zawtipala and U Thatdama against 
one another. Suit No. R of 1939 was a suit 
by the respondent, U Thatdama, against 
the appellant, U Zawtipala, for recovery of 
possession of the paddy lands already men- 
tioned and the mesne profits thereof. 
U Thatdama sued in the capacity of presid- 
ing monk of the Nigyawdagon Nyaungbin- 
tha Kyaungdaik, or, in the alternative, a 
member of the Sangba “suing on behalf of 
the whole body of Sanghas in general.’ and 
the suit was brought as a representative 
suit, under the provisions of O. l, B. 8, Civil 
Procedure Code. 

There was a previous suit between them 
for the possession of these paddy lands, be- 
ing No. 3 of 1937 of the Assistant District 
Court of Bassein, out of which First Appeal 
NO. 14 of 1938* of this Court arose. That suit 
was a representative suit in which U That- 
dama sued as the representative of the 
Sanghas of the Nyaungbintha Kyaungdaik. 
His suit was unsuccessful because it was 
held by this Court on appeal that neither 
he nor U Zawtipala was the presiding monk 
of the kyaundaik in succession to U Pandaisa 
and that a suit for possession of the paddy 
lands brought in a representative character 
as representative of t he re sidents 

UR^po^ted t.rC89T26 A I R 1989 Rang 21 : 180 
I 0 210, U Zawtipala v. U Thatdama. 


kyaungdaik alone was incompetent. It is 
now urged on behalf of the appellant that 
suit No. 8 of 1939 of the District Court of 
B^sein, out of which first appeal No. 49 of 
1940 arises, was res judicata by reason of the 
decision in suit No. 3 of 1987 of the Assistant 
District Court of Bassein and First Appeal 
No. 14 of 1988* of this Court. So far as the 
suit in the District Court was brought as a 
representative suit and the respondent 
claimed to be entitled to a decree for pos- 
session of the paddy lands “suing on behalf 
of the whole body of Sanghas in general," 
clearly the claim is res judicata for this is a 
claim which might and ought to have been 
made in the prior suit ; but, so far as bis 
claim was based on the assertion that he is 
the presiding monk in succession to U Pan- 
daisa of this kyaungdaik, no question of 
res judicata arises. In First Appeal No. 14 of 
1938* it was held at that time the respondent 
was not the presiding monk, and judgment 
in that appeal was delivered on 28th July 

1938 . Now, in the present suit, the respon- 
dent claims to have been elected the presid- 
ing monk of the kyaungdaik at public 
meeting held on 8rd October 1938, i. e., ha 
alleges that be has now acquired the status 
which gives him the right of action, which 
status ho lacked in the former suit. 

Suit No. 9 of 1939 of the District Court, 
out of which first appeal No. 60 of 1040 
arises, was a suit by the appellant against 
the respondent for a declaration of 
ship of the kyaungdaik and the buildings 
therein and the paddy lands.and for poMes- 
sion of those of these propertiesof which the 
appellant was out of possession at the time 
when the suit was brought. The appellant 
claims to be the sole owner in his own right 
of all these properties. The two suits wore 
heard together and the evidence was record- 
ed in suit No. 3 of 1939. The pleadings m 
that suit were extremely verbose and con- 
tained many unnecessary and untonabla 
allegations of fact and much recital of evi- 
dence. The plaint consisted of 24 paragraphs 
and the written statement contained 15 para- 
graphs. In that suit the learned District 
Judge framed no less than IG ^ 

really comprised 20 questions for 
In suit NO. 9 of 1939 the pleadings we^ 
somewhat shorter, and the 
were only eight in No 8 of 

eluded in the partis 

1939 . Yet the points on and 

were at issue in both ^ ^hoo the 

defined, and bewme <1***^® ^ The learned 
respondent had been examined. The 
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District Judge would have been well ad. 
vised ii at that stage he had re-settled the 
issues. As it is, his judgment is overburden, 
ed with discussions of evidence and argu- 
ments which were really unnecessary to the 
decision of the suits. 

The respondent's case is that the nyaung. 
bintba kyaungdaik issangbika property and 
that the paddy lands are aramika sangbika, 
dedicated by various donors at different 
times to the kyaungdaik for tbe use and en. 
joyment of the monks residing therein. He 
claims to be entitled to possession of the 
paddy lands as presiding monk of tbe ky- 
aungdaik in succession to U Pandaisa. The 
appellant's case is that tbe kyaungdaik and 
tbe paddy lands were the poggaliks pro- 
perty of U Pandaisa, that by a dwitbantaka 
deed, made on 14tb May 1032, by U Pandaisa 
before his death, he became joint owner 
with U Pandaisa of all this property and, 
consequently, on the latter's death they all 
became his sole poggalika property. During 
the course of the hearing of these appeals, 
we framed four questions which we consider 
to be the only questions which it was ne- 
eessary to answer for the decision of both 
suits. They are as follows : 1 . Is the respon- 
dent entitled to maintain suit No. 8 of 1039 

(a) as presiding monk of the kyaungdaik, or 

(b) as representative of the sangha? 2 . Were 
the properties, sangbika properties, or were 
they the poggalika properties of U Pan- 
daisa? 8. if tbe properties were poggalika, 
did the appellant become the joint owner 
thereof with U Pandaisa before the latter’s 
death? 4. Did the appellant become tbe pre- 
siding monk of the kyaungdaik by reason of 
the memorandum executed by U Pandaisa 
on 14th May 1082, (Ex. 6 in suit No. 8 of 1937 of 
the Assistant District CJourt) ? 

As regards the first question, we have 
already pointed out that it is not now open 
to the respondent to sue as a representative 
of the sangba. His right of action as presid- 
ing monk of tbe kyaungdaik is based on the 
averment in para. 18 of the amended plaint, 
to the effect that he was elected as presid- 
ing monk of this kyaungdaik at a public 
meeting convened for the purpose at the 
kyaungdaik on 3rd October 1938. The evi- 
donee which ho has called concerning this 
meeting shows thot at least 500 pamphlets 
in Burmese, setting out the object of this 
meeting, namely tbe election of the respon. 
dent as presiding monk, were distribute in 
Bassein, inviting members of the sangha 
and members of the public to attend this 
meeting, and that at least 30 members of tbe 
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sangha and 50 members of the public were 
present at tbe meeting. The presiding monk 
of the Tagaung monastery, U Thumana, 
presided at this meeting, and the respon. 
dent was elected as presiding monk of the 
Nyaungbintha Kyaungdaik without a die- 
sentient voice. The appellant does not seek 
to say that this testimony is not true, but 
he sets up that the election was invalid by 
reason of its informality. It is said that 
sufficient public notice of the meeting was 
not given, that the opponents of the res- 
pondent were not invited to attend, that no 
proper chairman of the meeting was elec- 
ted, that no resolutions were put to the 
meeting, and no objections were asked for. 
So far as tbe objection that the supporters 
of the appellant were not specially invited 
is concerned, they were resident in the 
kyaungdaik at the time and their assertion 
that they did not know of this meeting 
until after it had been held cannot he be- 
lieved. Clearly, they must have known of 
the meeting and they could have been pre- 
sent if they bad desired to do so. They de- 
signedly stayed away and. oven if they had 
been present, they are so few in number 
that their votes could not have affected tbe 
result. The contention of the appellant in 
regard to this election is concluded against 
him by our judgments in 1940 R L R 97.* As 
WG said in the course of our judgments 
... an impofisiblo position would arise if the will 
of the majority should not prevail, for a single 
monk by moroly absenting himself from the elec- 
tion could render it impossible for a now presiding 
monk of a sangbika kyaungdaik to be elected; 

and further 

. . . tbe only question which it Is necessary to 
ask is this : Has there been a real, valid and true 
election by the Sangha as such ? They may elect, 
as It seems to us, in any way they choose, and the 
only matter about which wc must be satisfied is 
whether tbe election was a real election by the 
whole of the Sangha. 

That is, if we are satisfied that the majo- 
rity of the Sangha did desire that tbe res- 
pondent should bo elected presiding monk 
and so expressed their will at this meeting, 
then it must be held that the respondent 
was validly elected. The meeting waa no 
hole and corner business; it was publicly 
advertised throughout the town of Bassein 
and every person, either monk or layman, 
who was really interested in this election, 
had an opportunity to attend. It is idle for 
the appellant and his supporters to say that 
they did not attend because their attendance 
would not have been welcome to the other 

2. esg) 26 AIR 1939 Raog 386 : 18^ I C 483 : 1940 
R L R 97, U Thuseitta v. U Eindawuntba. 
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sido; that is always the position in which an 
opposition minority finds itself. The desire 
of the Sangbas that the respondent should 
succeed U Pandaisa as presiding monk of 
the kyaungdaik was clearly and uneqni* 
vocally expressed at this meeting, and there, 
fore it must be held that he was validly 
elected. This disposes of the first question. 
As regards the second question, the learned 
District Judge has found that all the kyaungs 
within the kyaungdaik except one wore 
aramika sanghika property and that all the 
paddy lands except one were also aramika 
sanghika. He has further held that the 
remaining kyaung and remaining piece of 
paddy land were the poggalika property of 
U Pandaisa. He has carefully considered 
the evidence and no sufficient reason for cot 
accepting his findings has been adduced in 
argument on behalf of the appellant. It is 
unnecessary for us to consider this question 
in detail, because, even if all the properties 
were the poggalika property of U Pandaisa, 
|it must be held that he made no valid trans- 
ifer of any of these properties during his life- 
time and, conse(iuently, on his death all the 
•properties became sanghika in view of the 
decision in 14 Hang 5GG.^ 

In regard to the lliird question, the case 
of the appellant is based on the memo- 
randum dated 14th May 1932 to which we 
have already referred. Tliis memorandum 
sets out that five kyaungdaiks and all the 
property connected tlierewith, belonging to 
U Pandaisa of Nyaungbintha kyaungdaik, 
are declared to be the dwithantaka proper- 
ties of U Zawtipala. The memorandum is 
signed by U Pandaisa and U Zawtipala. 
The learned District .ludge held that it was 
inadmissible in evidence and did not afTect 
the properties by reason of the fact that it 
was not registered. It is urged on behalf of 
the appellant that a dwithantaka deed of 
this description does not require registra- 
tion, but no authority for this astonishing 
proposition has been cited, and the case in 
9 L B R 2.W* is directly opposed to this con- 
tention. Clearly, it is the creation of an in- 
terest in immovable property and therefore 
since it has been recorded in the form of a 
document, it must be registered under the 
provisions of 8. 17 (i) (b). Registration Act. 
It is said on behalf of the appellant that the 
transaction was not a gift but the creation 
of a joint ownership, that by it U Pandaisa 

3. (’87) 24 A 1 R 1937 Bang 7r> : 108 I C 967 : 14 
Bung AG6, U Zuwtika v. U Kalyunn. 

4 . (MSI B AIR 1918 r, R 11 : 4S 1 O 026 : 9 L BB 
2B8, U ZajraDtav. U Naga. 


made U Zawfcipala a joint owner with him 
of bis property and, on the other hand, U 
Zawtipala made U Pandaisa a joint owner 
with him of bis property; but that is not 
what the memorandum itself says. Tho 
memorandum is plainly a gift of immovable 
property by U Pandaisa to U Zawtipala and 
under the provisions of S. 128, T. P. Act, 
such a gift can only be made by registered 
instrnment. Moreover, even if the conten. 
tion of the appellant as to the construction 
of this memorandum could be accepted,, 
the transaction would then amount to an 
exchange within s. 116 , T. P. Act, and there- 
fore as the property is worth more than 
Rs. 100 it could only be effected by regis- 
tered instrument. Hence the third question 
must be answered in the negative. 

As regards the fourth question, it was 
decided by a Bench of this Court in First 
Appeal No. 14 of 19SS' that U Zawtipala was 
not the presiding monk of this kyaungdaik, 
and with that decision and the reasons given 
therefor we are, with the greatest respect, 
in complete agreement. There has been no 
change in U Zawtipala’s position since the 
delivery of the judgment in that appeal, and 
consequently it must be held that U Zawti- 
pala did not become the presiding monk of 
the kyaungdaik by reason of the memo- 
randum of 14th May 1932 and has at no 
material time beeo, and is not now, the pre- 
siding monk. The result of the answers to 
these four questions therefore is that the 
appellant, U Zawtipala, has no interest 
whatever in the kyaungdaik or in the 
aramika sanghika properties connected with 
the kyaungdaik, bub that the respondent, q» 
the presiding monk of the kyaungdaik, is 
entitled to possession of the kyaungdaik and 
all tho paddy lands connected therewith. 
These are the decisions at which the learned 
District Judge bos arrived, and. conse- 
quently, bis decrees in the two suits, grant- 
ing the respondent a decree for possession 
and mesne profits of the paddy lands m 
suit NO. 8 and dismissing the appellant s 
suit in suit No. 9 are correct. Those appeola 
fail and are dismissed with coats. 


d.s./r.k. 


Appeals dismissed. 
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Mya Bu and Ba U JJ. 

Daw Saw Khin — Appellant 

V. 

Eo Hpar — BespoJident. 

First Appeal No. C8 of 1940» Decided on 15tb 
November 1940, from order of Asaistant District 
Court, Basseio, D/- 14tb March 1940. 

* (a) Criminal P. C. (1898), S. 476 — Civil or 
revenue Court acting under S. 476 or S. 476A 
or S. 476B is not altered Into criminal Court. 

There is nothing in the words of Ss. 195, 476, 
. 476A or S. 47013 or in the combined effect of the 
operation of those sections to warrant the view 
chat a civil or a revenue Court acting under 8. 47C 
or S. 476A or S. 476B is thereby altered into a 
criminal Court for purposes connected with such 
proceeding : A 1 R 1981 Lah 761 (PB),£xpf., and 
nof /oil.; Caaa law n/erred. [P 164 0 1) 

(b) Decree — Binding — Executing Court can- 
not challenge validity of decree. 

The executing Court cannot challenge the vali- 
dity of the decree li the party affected thereby fails 
to take such proceedings : AIR 1931 Rang 253 
(FB), Eel. on. (P 165 0 2j 

K. C. Sanyal — for Appellant. 

O E Maung (1) — for Uospondent. 

Mya Bu J. — The facts which have led 
to this appeal are as follows: lo a suit hied 
by the appellant in the Assistant District 
Court of Bassein the respondent gave evi- 
dence for the defendant. After the suit had 
been disposed of the appellant applied to 
the Court under 8. 470, Criminal P. C., for 
the institution of a prosecution against the 
respondent for an offence punishable under 
S. 198, Penal Code. After enquiry the As- 
sistant District Court dismissed the appli- 
cation. The appellant appealed to this Court 
against the order dismissing the application 
under s. 47GB, Criminal P. 0. The respon- 
dent contested the appeal which was hoard 
and determined by a Judge of this Court 
under the proviso to clause (a) of B. 24 in 
Chap. Q of the Rules and Orders relating to 
the appellate side of this Court. The learned 
Judge dismissed the appeal with costs 6xiog 
two gold moburs as the respondeut’s advo- 
cate’s fee. The respondent sought to execute 
that order by the filing of an application for 
execution in the Assistant District Court 
and it is against the order of the Assistant 
District (Dourt which has virtually allowed 
the application that this appeal has been 
filed. Tbe appeal has been urged on the 
ground that tbe Asaistant District CJourt 
being a civil Court is not empowered to 
execute an order of a criminal Court or an 
order passed in a criminal case and further 
that in any event the order passed by this 
Court granting the respondent costa in the 


appeal was made without jurisdiction. In sup- 
port of these grounds, tbe learned advocate 
for the appellant contends that a proceeding 
under s. 476 or 8 . 476B, Criminal P. C., is a 
criminal proceeding and a civil Court acting 
under these sections is for all purposes con- 
nected with those proceedings to be deemed 
a criminal Court and therefore has no juris- 
diction to make an order for costs in favour 
of or against a party to such proceeding. 

None of the authorities relied on by tbe 
learned advocate for the apijellant goes so 
far as to say that a civil (iJourt acting nnder 
S. 476 or s. 47GB, Criminal P. 0., becomes for 
purposes connected with such proceeding a 
criminal Court, while the ob^rvation of 
Dalip Singh J., in his referring order to the 
effect that if the matter were res integra he 
would feel inclined to hold that proco^ings 
under s. 476 would be civil or criminal or 
revenue proceedings according to the Court 
in which tbe proceedings took place, in the 
Full Bench case in is Lah 842 * of tbe Lahore 
High Court, which is cited as an authority 
for the proposition that a proceeding in a 
civil Court under 8 . 470 or 8 47GB, Criminal 
P. 0., is a criminal proceeding, is in con- 
sonance with the preponderating weight of 
authority on the point. Bub for the res- 
trictions im|)osed upon the power of the 
criminal (Dourts by S. 195 and kindred pro- 
visions of the Criminal Procedure Code to 
take cognizance of certain offences, there is 
nothing to restrict the general right of any 
member of the public aaiuainted with the 
facts of the case to file in a criminal Court 
a complaint of an offence; a Judge, a Magis- 
trate or a revenue officer is as oom|>otent as 
an ordinary member of the public to make 
a complaint. Section 195 places a bar to 
the prosecution for the offences mentioned 
therein unless such prosecution is initiated 
in the manner therein prescribed, that is to 
say, (a) for prosecution for certain offences 
of contempt of lawful authority of public 
servants by a complaint in writing of the 
public servant concerned or by some other 
public servant to whom he is subordinate, 
(b) for prosecution for certain offences 
against public justice by the complaint in 
writing of the Court in which or in relation 
to a proceeding in which the offence is com- 
mitted or of some other Court to which 
such Court is subordinate and (o) for prose- 
cution for certain offences relating to docu- 
ments given in evidence by a complaint in 

iTcai) 18 AIR 1931 Lah 761 : I C 594T^ 

Cr L J 178 : 18 Lnh 842 : 88 P L R 668 (P B), 
Dhaupat Rai v. Balak Bum. 
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writing of the Court in which the document 
is produced or given in evidence or of some 
other Court to which such Court is sub- 
ordinate. 

Section 476 lays down the procedure to 
be adopted by a civil, revenue or criminal 
Court preparatory to the filing of the com- 
plaint in writing, which is suflBcient to 
remove the bar that is placed by S. 195, sub- 
s. (l), els. (b) and (c). Section 476B provides 
that any person on whose application any 
civil, revenue or criminal Court has refused 
to make a complaint under S.476 or S.476A 
or against whom such a complaint has been 
made may appeal to the Court to which 
such former Court is subordinate and the 
appellate Court may thereupon after notice 
to the parties concerned direct the with- 
drawal of the complaint or, as the case may 
be. itself make the complaint which the 
subordinate Court might have made under 
S. 476 . Section 195, sub-s. (3) describes the 
relationship of the subordinate Court and 
the superior Court within the meaning of 
s. 47 GB. Thus, while S. 195 places a bar to 
the general rights of the members of the 
public to initiate a prosecution in respect of 
the ofTences mentioned in s. 195, the func- 
tion of 59 . 47G and 47GB is to lay down the 
way in which as regards the offences 
mentioned in s. 195, sub-s. (l), els. (b) and (c), 
that bar is to be removed and the ordinary 
right of a member of the public acquainted 
with the facts of the case restored to the 
Court concerned in which or in relation to a 
proceeding in which the offence has been 
committed. There is. in my opinion, nothing 
in the words of Ss. 195, 476, 476A or 47GB, or 
in the combined effect of the operation of 
these sections to warrant the view that a 
civil or a revenue Court acting under S. 47G 
or S.476A or S.47GB is thereby altered 
into a criminal Court for purposes connected 
Iwith such proceeding. 

In 25 c W N CGI* it was held that pro- 
ceedings for sanction under S. 195, Criminal 
Procedure Code, though taken in a civil 
Court, relate to a criminal matter and the 
Court has no power to direct payment of 
costs in such cases. For reasons that will 
follow, it is unnecessary for the purpose in 
hand to consider whether the proposition 
that a civil Court has no power to direct 
payment of costs in such cases is correct or 
not. But, inasmuch as it involves the theory 
that the proceeding taken in a civil Court 
with a view to the granting of sanction 

2.'(’«r8 >ri B 1921 dal 648 : 67 I 0 780 : 26 C 
W N 061, Bholauath T. Parna Chandra. 


{Note : this was a case of 1920 before the 
amendment of the Criminal Procedure Code 
in 1923) to prosecute is a criminal proceeding, 
I consider, with the greatest respect, that it 
cannot be considered to be good law in the 
face of an overwhelming weight of authority 
in later cases to the contrary. In reviewing 
the later cases on the point our task is con- 
siderably lightened by the exhaustive survey 
of all the then available case law on the 
point by Dalip Singh J., in his order of 
reference already referred to above which 
the learned Judge summed up by saying . 
that it was clear enough that the weight of 
authority was on the side of the Allahabad 
view for the High Courts of Calcutta, Madras, 
Rangoon and Patna had followed the Allaha- 
bad view and also the Court of the Judicial 


Commissioners, Nagpur. Cases of those High 
Courts alluded to by the learned Judge are 
2G ALL 249;* 28 ALL 554;^ 49 ALL 586.* The last 
case is useful also for the purpose of showing 
that the alterations in S. 476 introduced by the 
Criminal Procedure Code (Amendment) Act, 
1923 , did not affect the arguments or the 
decisions in 26 ALL 249,* 40 Cal 477,* 36 I 0 
483,^ AIR 1921 Pat 94* and 1 Rang 372.® 

The general effect of the pronouncements 
made in these cases adjusted to the existing 
language of Ss. 47G, 476A and 476B and of 
S. 195 (l), clauses (b) and (c) is that where a 
civil or a revonue Court decides to institute 
or withhold a prosecution the appeal is to 
the civil or the revenue Court, as the case 
may be, and the revision, if any, therefrom 
to the High Court is also on the civil side 
under s. 116 , Civil P. C.. and not under S. 439. 
Criminal P. C. The main reason givM by 
the Full Bench of the Lahore High Court 
in 13 Lah 342^ for nob following this strong 
body of judicial opinion was the long stand- 
ing course of procedure , to the contrary m 
the Punjab. In Burma we have not had 
such a course of procedure os in the Punjab 
where the ruling of a FuU Bench oj bbe 

a.Tbi) 2011 249 (F*^ In the inattor of Bhup 

4. (’06) 28 All 554, Salig Bam p. 

5 (’27) 14 A I B 1927 All 834: 100 I C 376 .28 Cr 
L J 2% ; 49 All 636: 26 A L J 569. Abdul Haq 

6? m^OCal 477: 19 I C 197: 14 Cr L J m 
C W N 647 : 17 C L J 245 (PB). Emperor v. Bar 

Prasad Das. or t n iSS • 17 Cr 

7 (’171 4 A I R 1917 Mad 971 : 86 I 0 488 . 

L J 515 : 81 M L J 440 (P B). Emperor v. Karri 
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Chief Coorb of the Punjab in 5 P R 1908 cr’® 
to the effect that an application for revision 
in the Chief Court of an order passed on 
appeal gi-anting or revoking a sanction grant- 
ed under the provisioqs of S.195, Criminal 
P. C., by a civil Court lay under S. 439, 
Criminal P. C., led the field. There is, there- 
fore, no reason why we should not follow 
the view expressed by the High Courts of 
Allahabad, Calcutta, Madras, Hangoon and 
Patna in the cases cited above which, in my 
opinion, lay down the law correctly. 

The rulings in S3 Cal 827“ and 59 Cal 68*- 
have also practically re-afiirmed the view 
expressed in 40 cal 477.® 54 Cal 355*’ does not 
assist either one side or the other because, 
while one of the learned Judges forming the 
Division Bench expressed the view that an 
appeal under S. 47GB, Criminal P. C., must 
be dealt with as an ordinary appeal under 
the Criminal Procedure Code, the other 
learned Judge held that the appeal is triable 
as a miscellaneous civil appeal and is regu- 
lated by 0.41, Civil P. C. The practice in 
the Courts in Burma has been to treat a 
proceeding under 8. 47G, Criminal P. C., in a 
civil Court os a civil miscellaneous proceed, 
ing and an appeal under S. 47G from an order 
of a civil Court as a civil miscellaneous ap- 
peal and to deal with an application for 
revision of an order passed by a civil Court 
under s. 47CB, Criminal P. C., under S.115, 
Civil P. C. This practice, in my opinion, 
has been in due conformity with law. The 
corresponding practice on the criminal side 
to deal with appeals under S. 47GB, Criminal 
P. C., and applications for revision of orders 
passed in such appeals arising out of an 
order passed by a criminal Court under 
S.476, according to the provisions of the 
Criminal Procedure Code, is also correct. 
For these reasons the order which the res- 
pondent sought to execute cannot be regar. 
ded but as an order passed by a civil Court. 

The question as to the competency of a 
civil Court to order payment of costs by one 
of the parties to an appeal to the other in an 
appeal which comes before it under s. 17CB, 
Criminal P. C., does not arise in this case 
for the_rea 80 ^ alt hou gh a decree — the 

10. (’08) 6 PR 1008 Cr :'7 Cr L J 281 : f P’ W R 
1908 Cr: 108 P L R 1903 Cr (F B), Biahen Singh 
V. Amritsaria. 

11. (’27) 14 AIR 1927 Cal 98 : 99 I C 124 : 53 Cal 
827 : 28 CrLJ 02, Nasaruddin Khan v. Emporor. 

12. (’81) 18 AIR 1981 Cal C04 : 184 1 0 1068 : 69 
Cal 68 : 88 Cr L J 88 : 85 0 W N 776, Surendra. 
oath Maiti v. Susbllkumar Gbalcrabarty. 

13 . ('27) 14 A I R 1927 Cal 284 : 100 I C 361 : 54 
Cal 856 : 31 C W N 281, Ilamld All v. Madbu 
Sudan Dae. 
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order in question in this case has the force 
of a decree — passed without inherent juris- 
diction can be declared ab initio null and 
void if proceedings in that behalf are taken 
as provided by law, the executing Court 
cannot challenge the validity of the decree 
if the party affected thereby fails to take 
such proceedings : 9 Rang 480.** In the" 
result this appeal fails and it is dismissed 
with costs; advocate’s fee three gold mohurs. 

Ba U J. — The point that arises in this 
appeal is whether the Civil Procedure Code 
or the Criminal Procedure Code applies to 
an appeal from an order passed by a civil 
Court under s. 47C, Criminal P. C. The autho- 
rities on this point are not quite unanimous. 
So far 03 the High Courts of Calcutta, AUaha- 
bad and Patna are concerned, they agree 
that an order passed by a civil Court under 
s. 47G, Criminal P. C.,i8 revisablo under s.115, 
Civil P. C., and not under S. 439, Criminal 
P. C. : 40 cal 477,® 2G ALL 249,’ 19 ALL 536,® 
AIR 1935 ALL 096*® and AIR 1921 Pat 94.“ The 
same view was held by this Court in l Rang 
872.® But the view of the Madras High 
Court is, with due respect, some what in- 
consistent. Although it agrees with the 
aforesaid High Courts that an order passed 
by u civil Court under S. 476, Criminal 
P. C., is revisable under S. 115, Civil P. C., 
yet it holds that an appeal from an order 
passed by a civil Court should not bo dealt 
with in accordance with the provisions of 
the said (Jode but in accordance with those 
of the Code of Criminal Procedure : 57 Mad 
177.*® One would have thought that the 
logical effect of holding that an order passed 
by a civil Court under S. 476, Criminal P. C., 
was revisable only under s. 115, Civil P. C., 
and not under S. 439, Criminal P. C., would 
be to hold that the Civil Procedure Code 
also governed an appeal from such an order 
and not the Criminal Procedure Code. That 
is in effect what has been hold by the 
Calcutta High Court in 63 Cal 827** and 
59 Cal 68*’ where the learned Judges said : 

All applications under Ss. 476, 476A and 476B 
originating in civi Courts should bo dealt with ac- 
cording to tbc provisions of the Civil Procedure Code. 

No case has been cited at the Bar and 1 
have not been able to find any where the 
Bombay High Court has dealt with the 
point in question one way or the other 

14. C31) 18'a i R'l93i ’Ran^52 rfaV I 065': 9 
Rang 480 (P B), 8. A. Natban v. S. R. Samson. 

15. ('35) 22 A I R 1935 All 696 : 161 I C 822 : 58 
All 85 : 1936 A E J 948, Sbiva Prasad v. Pablad 
Singb. 

16. ('34) 21 A I R 1984 Mad 62; 147 I C 351: 57 
Mad 177 : 85 Cr L J 392 : 66 M L J 873 (P B), 
Janaidana Rao v. Lakebmi Narasamma. 
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(letiuifcely. The only High Court in India 
that has taken a view contrary to that of 
the other High Courts is the Lahore High 
Court. In 13 Lah 312* it is laid down that an 
order passed under s. 470, Criminal P. C., 
is open to revision under s. 439 of the same 
Code and not under s. 115, Civil P, 0., whe. 
ther tho order is passed by a civil, criminal 
or revenue Court. With due respect I do 
not agree with this view. To my mind it is 
(juite clear that an order passed by a civil 
Court under s. 476, Criminal P. C., cannot 
be revised under s. 439 of the said Code. A 
High Court can review the order of an 
inferior criminal Court only in revision 
under s. 439. A civil Court does not become 
a criminal Court by filing a complaint or 
refusing to file a complaint under s. 47G, 
Criminal P. C., or dealing with an appeal 
therefrom. What Court is a criminal Court 
is explained in chap. 2, Criminal P. C. If 
the revision of an order passed by a civil 
Court under S. 476, Criminal P. C., is neces- 
sary, it can bo done only under s. 115, Civil 
P. C. It therefore, in my opinion, follows 
that if tho Code of Civil Procedure applies 
in the case of revisions, tho same Code must 
apply in the case of appeals. 

it would, in my opinion, be greatly illogi- 
cal and would at tho same time be incon- 
venient in its consequences if it wore to hold, 
as has boon held in 57 Mad 177*® that the 
Code of Civil Procedure should apply in tho 
case of revisions and that the Code of Cri- 
minal Procedure in the case of appeals. Be- 
sides, no question of innocence or otherwise 
of anybody is decided under S. 470, Criminal 
P. C. What is done is that a Court enquires, 
if the materials before it are not sufficient, 
as to whether any offence of the nature set 
out in S. 195, Criminal P. C., has been 
committed and, if so, whether it would be 
in the interests of justice that a complaint 
should bo made. The act of filing or non- 
filing of a complaint is a judicial act and 
as such is open to review by a higher Court. 
In reviewing such an act the higher Court 
should, in my opinion, follow the proce- 
dure that generally governs its proceedings. 
If it were to follow some other procedure 
the Legislature would have in my opinion 
said so clearly ; but, instead, what the 
Legislature has provided is that an appeal 
from a civil Court shall lie to the principal 
Court having ordinary original civil juris- 
diction to which appeals from the former 
Court ordinarily lie, and an appeal from 
a criminal Court to a criminal Court of 
higher jurisdiction to which appeals from 


the former ordinarily lie. llhis is, in my 
opinion, a clear indication that the Courts 
should be guided by their respective Codes 
of procedure in dealing with proceedings 
arising out of orders passed under S. 47G, 
Criminal P. C. If so guided, a civil Court 
has, in my opinion, jurisdiction to pass all 
necessary and consequential orders. That is 
exactly what Maokney J. did in dealing 
with an appeal from an order passed by the 
Assistant District Court of Bassein under 
S. 476, Criminal P. C. For these reasons I 
would dismiss the appeal. 

D.S./R.K. Appeal dismifised. 
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Roberts C. J. and Blagden J. 


Ta7i Soon Li — Appellant 

v. 

Bwma Oil Co., Lid. — Bespondent. 

First Appeal No. 112 of 1989, Decided on 4th 
March 1940, against decree of Assist. Dlst. Court, 
Insoio, D/- 5th June 1989. 


(a) Abandonment — Wax in company’s reii- 
nery catching fire and flowing out into river — 
People collecting same — Company not asserting 
right of ownership over its wax which was freely 
bought and sold by general public — Company 
must be deemed to have abandoned its right of 
ownership over aforesaid wax and also estopped 
from claiming it— Fact that company Issued 
press announcement aiter salvage was complete 
is immaterial. 

Tho wax In tho compaoy'.<! refinery suddenly 
caught fire and flowed out in a molten state Into 
the adjoining rivers wherefrom it was collected by 
tho general public and was freely bought and sold 
in tho market. Tho company permitted tho salvage 
which thoj themsoWos wore unftblo or uowUliDg 
to undortake, to continue. No step-s woro taken by 
the company to inform tho general public of any 
intention to assort ownership over the wax : 


Held that the company must bo deemed to have 
bandoned its right of owoorshlp over the wax and 
he Issue of a press announcement after tho salvage 
ras complete in assertion of its right by the wm- 
any was Immaterial : (1861) L <t 0 1 ; (1877) 18 
bx^O G 884 : (1912) 23 Cox C 0 190 : (1868-68) 1 
W 295.Rel. on. [I> 170 0 1. 2] 

Held further that the company having stood by 
t a time when it know perfectly well that the 
ouoral public woro trading in tho wax and h»’|°8 
ormitted persons to believe that it bad no furtbor 
itorest in it. tho estoppel arose by ^ 

laction since there was no prosecution Institu^ . 
8 a warning, no notico in tho pr^. no 
f cautions given to the general public. A I R 
• C 62 and English cases'referred. [1 ^ 

(b) Contract— Finder of on 

urchaser from, for return - Burden f* 
laintiff to prove that goods are his. 

Whore a suft fs brought *8*1“**/ jbe^’goods, ft 

•cm the finder of goods for return of ^8^ 

I for tho plaintlfl to prove that the goods arc 
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and nob for tho defondant to show that they were 
his: (1907) A 0 73, /is/. (P 171 C 1] 

Dr. Ba Maw — for Appellant. 

E. C, V. Foticar — for Reepondent. 

Roberts C. J. — On Thursday 7th July 
1988, a fire broke out at refinery of the res* 
pondent company at Syriam used by them 
in connexion with the manufacture of wax. 
Some 2QOO tons of molten wax escaped into 
the Rangoon river and adjoining creeks, . 
some into mid-stream and some on the river 
banks on which it was stranded with tho 
ebb tide. At the time there was a strike 
among the labourers of the company. On 
Friday morning 8th July, Mr. Copeman, a 
Shipping Assistant of the company, received 
instructions to try and salve the wax, and 
took three launobos, six sampans and a cargo 
boat in order to do so. lie collected wax in 
mid-stream and he saw n number of persons 
not in the employment of the company who 
were also collecting wax. He did not stop 
them and explained in evidence that be ba<l 
no authority to do so. Tho attempt at salvage 
by the company was only made on this one 
day. It was difiicult to get tho requisite 
lateur and the destruction and debris caused 
by the fire was extensive. Great numbers 
of villagers went out to gather wax on their 
own account on stb July and succeeding 
days : their operations took place along the 
bank for several miles, and hundreds of 
people went out in river craft of all descrip- 
tions and waded in mud along the creeks 
tilling with wax any kind of container they 
could bring for the purpose. A one-ton lorry 
made a succession of trips between tho 
Syriam jetty and tho town laden with wax 
which was freely bought and sold in the 
streets. For weeks afterwards, there was 
a brisk trade in wax : no one was prevented 
from carrying it on. There was wax in 
almost every house in Syriam, and it was 
piled in heaps in tho open and was offered 
for sale there and elsewhere, openly, and 
was taken away in boats and road vehicles 
of many kinds. 

There is no sort of doubt that everyone 
who dealt in this wax knew that it was wax 
which was or bad bean 'the property of the 
company and bad escaped into the river as 
a consequence of the fire and in spite of the 
efforts of the company to save it. Mr. 
Mallinson tho officiating works manager of 
the company in his evidence said : 

Somo poopio returned tlio wax oolloctcd by them. 

1 did not make any attempt to stop tho villagerfi 
from collecting the wax. I assumed that they 
would return tho wax to us on receipt of collection 
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charges. There was no intention on the part of the 

company to abandon this wax Some villagers 

returned tho wax saying 'this is your wax’. They 
did not ask foe money. Wo did not pay anything 
to them. 

He added that other villagers came and 
said they had wax in their sampans and 
were offered Rs. 5 per sampan. He does not 
say it was explain^ to them that this was 
offered to them as compensation for their 
trouble and tho expense incurred in preserv- 
ing the goods for tho company as owners. 
They refused the amounts and took away 
the wax. 

They were not warned that the wax re- 
mained the property of the company. 
Nothing was done by tho company to assert 
their rights of ownership in any of the wax 
not in their possession till 14th July when 
it was discovered that a firm named Messrs. 
Hoe Kee held a quantity of wax and a 
letter (Ex. E) was written to tliem to say 
that 

tbi3 wax !■; our property aud wo bavc not rolin- 
quisbed our ownorebip of it. Wo are prepared to 
pay roasooable collection and delivery charges on 
quantities roturoed to U8. 

Other letters were written to various 
firms on later dates to the same effect. But 
as far as the general public were concerned 
nothing was done till the publication of a 
notice, Ex. 60, in various newspapers on I8tb 
August. This notice runs as follows : 

Notice is hereby given that tbo wax which os a 
result of tbo Ore at Syriam Rc0iiery on 7tb Joly 
flowed iu a molten state into tbo adjoining Pegu 
and Rangoon rivers, from whore it has since been 
collected by unautborirod persons, still remains the 
property of the Burmab Oil Co., Ltd. Persons who 
do not take immediate stops to return tho wax to 
tbo Burmab Oil Co., Ltd. are liable to be prosecu- 
ted for theft. Tbo Burmab Oil Co., Ltd. requires 
the return of this wax to its Syriam Refinery or 
Dunneedaw Installation aud upon application is 
prepared to send a lorry to collect it. Reasonable 
salvage and collecting charges will bo p.aid on nil 
quantities returned. 

Before this notice, said Mr. Mallinson in 
his evidence. 

tbo B. O. 0. took no action to inform tbo public 
about tbeir intcution to recover the wax. It was 
not practicable to go and collect tho wax from 
various villagers. The company waited till the wax 
got into the bands of the fewer number of people. 

Mr. Murray who was in charge of the 
wax department said in evidence : 

No notice of our intention to recover tho wax 
was given to the public at large before the issue of 

notice Ex. L I know that u certain amount 

of wax was being sold openly. Before tbo issue of 
the notice we thought it unnecessary to inform 
tbo public that wo would give them tbo salvage 
charges. 

Then ho said they thought everyone 
knew that the wax belonged to the com. 
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pany, and then they learnb that traders 
were buying it : 

So far as I know tbo Rangoon office did not take 
stops at) that time to notify the salvers to bring 
back tbo wax to us on payment or to stop selling. 

In the course of further cross-examina. 
tion he stated ; 

I cannot explain why the Syriam office did not 
take action to intimate to the people not to buy 
and sell the wax. As regards the Rangoon office it 
(lid nothing boyond writing letters to a few persona 
after they had bought the wax till 17th August 

1938 The chief reason for issuing the notice 

was that wo reali/^d that quite a lot of people were 
still ignorant of our intention and we wanted to 
inform them about our intention not to abandon 
the wax. 

One of the persons who bought a quantity 
of wax was the appellant. He purchased 
three boat loads on 4tb August, lith August 
and 20th August respectively. No one has 
contended that at the time of the last pur. 
chase he knew of the existence of Ex. L or 
had any notice other than Ex. h given to 
him by the company prior to an interview 
witli the company's representative on 2Gth 
August and a letter written by them to 
him on the next day. He refused to return 
the wax and was prosecuted in a criminal 
Court althougli he answered their letter 
and set up a claim of right, stating that be 
had made careful inquiries at Syriam and 
neighbouring places whether be could buy 
tlio wax lawfully and was fully satisfied 
that the company had abandoned it as de. 
relict. He contended that the conduct of the 
company in having waited till the bulk of 
the wax bad passed into the hands of several 
merchants precluded them from asserting 
their title to it at so late a stage. At this 
trial Mr. E. W. Davies the manager of the 
Refinery Department gave evidence for the 
prosecution. He has since left this country 
and this evidence was admitted in the pre- 
sent case under s. 33, Evidence Act, and re- 
lied on by the company in their reply to 
the written statement of the appellant. He 
said : 

Tbo company took no stops wbatover to provont 
tbo villagors collecting tbo damaged Wiiz. Tbo 
buying and selling of the damaged wax was ac- 
tually going on to a limited extent and without 
conccalmout. I think it was sold in tbo syriam 
jetty bazaar and various villages. No warning was 
given to tbo public till wo issued the notice in tbo 
vernacnlar papers. We stood by liko that on ac- 
count of the strike, fire and other troubles and be- 
cause it was not a practical proposition to recover 
tbe wax from hundreds of small holders. When 
we learnt that a large quantity of wax bad got 
into the possession of a few Rangoon merchants 
wo began to take action and we did so because we 
believed It was their intention to compoto against 
the B.O.O. with the B. O. O.’s own property .... 
By 10th August local candle manufacturers were 


using this damaged wax for making candles and 
filing them. This was bound to affect our trade 
in candles to some extent. It was for this reason 
we made our press announcement to warn the 
public in general. 

Mr. Lin Bin Hock called for the company 
said that for four or six days before he re- 
ceived the letter written to him on I4tb- 
July be purchased wax openly and nobody 
objected. He did not see tbe B. 0. G. coL 
lecting wax. The criminal prosecution of 
the appellant having proved unsuccessful 
the company brought an action against the 
appellant for recovery of tbe wax or alter- 
natively for its value and the learned Addi- 
tional District Judge of Insein held they 
wore entitled to recover it and granted a 
decree accordingly. This appeal has been 
brought against his judgment and decree. 

Dr. Ba Maw for the appellant contended 
that the company abancioned the wax be- 
tween 9th July and isth July. Some of it 
was lost beyond recovery and no steps were 
taken to inform the general public of any 
intention to assert ownership over the was 
which was being freely bought and sold in 
the neighbourhood of the refinery. Tbe 
company could have taken tbe step which 
they took on I7th August much earlier if 
they had desired to do so and could have 
issued a notice to the public. When was 
was brought to them and the finders merely 
gave it to the company it was accepted but 
other persons were allowed to remain in 
possession of wax when they expressed un- 
willingness to accept Bs. 5 a sampan. They 
were not told that this amount was offered 
as collection charges, nor were they warned 
that tbe company still claimed to be owners 
of the wax. They were permitted to soil it as 
though it was their own property. Though 
it is true that in individual cases unknown 
to the appellant tbe company wrote letters 
saying that the wax was still theirs it was 
not until the middle of August that the 
company ever endeavoured to assert the 
rights of an owner as against tbe general 
public and then only because they thought 
that traders on a large scale were entering 
into competition with them. If this had not 
taken place and the wax had remained m 
the hands of villagers in small amounts no 
action would have been taken. 

The company permitted tbe salvage^ 
which they themselves were unable or un- 
willing to undertake, to continue ; they t^ic 
no steps to prevent trading in the ^ • 

Then when all the work of salvage had l^n 

done and as the result of o^n 

selling the wax had found its way into th» 
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bands of a few merchants they decided it 
would be profitable to deny their abandon, 
ment of the wax. Now on lOth August the 
company caused a letter to be written to a 
firm which hod openly purchased wax de. 
manding its return “or unless you pay us 
Rs. 280 per ton you will be liable to imme- 
diate prosecution for theft." This was wax 
which the company knew had been shipped 
to Hongkong and other places. Mr. Mallin- 
son, and Mr. Pringle of the Indo>Burma 
Petroleum Co., called by the plaintiffs, 
valued the damaged wax at Rs. 26 per ton. 

It was on 4th August that appellant bought 
the first boat load of wax. He endeavoured 
to support his cose by alleging in evidence 
that with two other Chinese, the vendor 
and broker, he went to the office of Mr. 
Roper, the General Manager of the company, 
on or about 2nd August and through an in- 
terpreter asked Mr. Roper whether the 
company wanted the wax back and that 
Mr. Roper said he did not. This story has 
boon disbelieved and the evidence of the 
alleged interview is not now relied on. But 
Dr. Jia Maw urges that however untruthful 
his client may have been this does not and 
cannot affect the fact that the company bad 
abandoned the wax long before his purchase 
of it, apart from the operation of any rule 
of estoppel. The first purchase by the appel- 
lant was 23 days after the fire: the wax was 
in a damaged state. No one had been inter, 
fored with or prosecuted for dealing with it. 
No notice had been issued to the public. 
There had been in fact an abandonment by 
the company but the company's officials 
changed their minds and wished they had 
not abandoned the wax when they dis- 
covered the competition which was bound 
to affect their trade. 

Secondly, it is said there is the question 
of estoppel. The company intentionally i)6r. 
mitted the public of which the appellant 
was a member to believe that the company 
had no further interest in the wax and to 
act upon that belief. Accordingly the com- 
pany cannot now set up their title to it. In 
1 L R (loss) Mad 800^ it was pointed out that 
estoppel by representation depended upon 
the existence of a duty and the judgment of 
Blackburn J. in (1863) 2 H & o 176=169 E R 
73^ shows that there must be the neglect of 
some duty that i s ow ing to the person led 

1. {'88) 26 A IR 1938 P 6 M :'l72TC 745 r'lLR 
(1988) Mad 8C0 : 82 B L R 818 : 66 I A 75 (PC), 
Mercantilo Bank of India, Ltd. v. Central Bank 
of India, Ltd. 

2. (1863) 2 U A 0 176: 159 E R 73, Swan v. North 
British Australasian Co. 


into that belief, or to the general public of 
whom the person is one, and not merely 
imprudence on the part of the person against 
whom the estoppel is sought to bo founded. 
Baron Parke in (1848) 2 Ex GSi’ explained 
that : 

If whatever a man's real intention may be, be so 
conducts himself that a reasonable man would taka 
the representation to be true and believe that it 
was meant bo should act upon it, and did act upon 
it as true the party making the representation 
would be precluded from contesting iu truth: and 
conduct by negligence or omission where there is a 
duty cast upon a person, by usage of trade or other- 
wise to disclose the truth may often have the same 
effect. As, for instance, a retiring partner omitting 
to inform his customers of the fact, iu the usual 
mode, that the continuing partners were no longer 
authorized to act as his agents, is bound by all 
contracts made by them with third persons on the 
faith of their being so autborizeJ. 

The illustration shows that “duty” is re- 
ferred to in a wider sense than a mere duty 
the breach of which gives rise to a cause of 
action, fn (1839) 10 A A E 90* Lord Denman 
said : 

A party who negligently or culpably stands by 
and allows another to contract on the faith and 
understanding of a fact which he can contradict 
cannot afterwards disputo that fact iu an action 
against the person whom be has himself assisted 
in deceiving. 

It is contended that the genera! public 
was induced to believe and did believe as a 
result of the action of the company in 
standing by that the wax was to be regarded 
as a substance in which they bad no further 
interest and which belonged to the salvors. 
It was not necessary for every member of 
the public to inquire at the company’s 
olfice, although the appellant during the 
course of this action at one time feared it 
might have been and pretended that he had 
done so. The company now contends that 
the position was that they were bound under 
S. 168 , Contract Act, to pay the finders com- 
pensation, but their willingness to do so 
was concealed from the public at the time. 
During the monthsof July and early August 
at least this was not put forward as the 
position: there is no single instance given in 
evidence of even the smallest sum paid by 
them as compensation to finders before their 
letters beginning on I4tli July intimated 
their willingness to pay such moneys to the 
particular recipients : the comimny was nob 
troubling to get the wax back from those 
membersof the general public who they now 
assert were finders of their property. 

3. (1848) 2 Ex 654 : 18 L J Ex'lllT 12 Jur 7^ 
Freoman v. Cooke. ' 

4^^(1839) 10 A A E 90 : 2 P * D 29C,^Grogg v, 
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Except as aifectiog the question of costs 
it does not seem to me to matter that the 
appellant, after the criminal prosecution 
chose to try and strengthen his case in the 
civil action brought against him by giving 
an account of an alleged interview with 
Mr. Roper. What concerns us is the belief 
which existed in his mind as a member of 
tho public at the time he bought the wax. 
There is no evidence that he knew of any of 
the letters such as Ex. E written to indivi- 
duals in July, and indeed it has never been 
contended that he had any snch knowledge. 
The appellant’s letter to the manager of the 
company (Ex. N) written on Slst August sets 
out his position and is precisely the case 
which is urged before us in appeal. It is 
conceded that a finder of wax on tho day 
after the fire had a duty to offer to return 
it to the company but that does not touch 
the point at issue hero which is whether the 
company’s conduct between the date of the 
fire and 4th August was such as to amount 
to an abandonment of any wax which had 
not been offered to them or had been re. 
fused by them ; and was also such as to 
raise an estoppel from denying that a pur- 
chaser of it in tho month of August was the 
true owner. 

It is not necessary for us to decide whe- 
ther they abandoned the wax which was 
the subject of the letter written to Messrs. 
Hoe Keo on I4th July, although Dr. Ba Maw 
has contended that all their wax was aban. 
doned before this date. After such a fire 
and in all the circumstances of the case it 
might be difficult to say that the company 
had stood by and allowed Messrs. Hoe Kee 
to believe they were acquiring a good title 
in so'sbort a space of time. But having had 
it brought to their knowledge in mid July 
that traders were acquiring wax in this way 
I am of opinion that they then certainly 
did abandon the wax which they could not 
trace. Their notice to tho public published 
in the press on I8th August was a complete 
change of front induced by their fear of 
competition after abandonment. So far as 
estoppel is concerned, it may well be said 
they stood by as far as the general public 
was concerned despite the knowledge which 
their letters to Messrs. Hoe Keo on I4th 
July and to others show that they then 
possessed. They did not try to prevent sales 
bat to intervene after sales had taken place. 
Mr. Murray has said that in some cases in 
which disputes arose a considerable time 
jifter the fire there were settlements out of 
Oourt and the company paid Rs. 25 per ton 


for salvage and delivery charges. The evi. 
dence of Mr. Mallinsoa and Mr. Pringle is 
that that Bs. 25 to Bs. SO per ton was its 
full value to them and there is some ground 
for the contention that the company were 
really buying back the wax at that figure. 
It was very discoloured and dirty and con. 
tained a lot of water. 

In my opinion, therefore, the company 
abandoned the wax in suit. Nothing was done 
by them until the discovery that it might be 
profitable to pounce upon the true owner. 
The criminal prosecution launched against 
him was preposterous. I also hold that the 
company is estopped from denying his title. 
The learned Additional District Judge has 
considered the matter as though tho appel- 
lant were a finder of the wax directly after 
the fire and has referred to S.403 (3), Penal 
Code. But the respondent company stood 
by at a time when its officials knew perfectly, 
well that members of the general public' 
were trading in the wax and permitted per-^ 
SODS to believe that the company hod no 
further interest in it. The estoppel arose by 
reason of their inaction. There was no pro- 
seoution instituted as a warning, no notico in 
the press, no evidence of cautions given to 
tho general public. The judgment and decree 
of tho learned Additional District Judge 
must be set aside. We are informed that the 
respondent company is no longer in posses- 
sion of the wax and there must be on enquiry 
in the District Court as to the amount to 
be paid to the appellant for damages in lieu 
thereof, since wo have no evidence which 
enables us to determine the proper sum to 
be awarded by reason of the appointment 
of a receiver in the suit. 


With regard to the question of costs we 
,vo been most unfavourably impressed by 
e palpably false evidence given at the trial 
’ the defendant concerning a fictitious 
berview with Mr. Roper. This not 
en pleaded and the defendant said that 
, abstained from pleading it for the ve^ 
irpose of causing surprise, ^me of bw 
ideoce however was 

, his unchallenged evidence together with 
0 evidence of the plaintiffs tb^eelv« ^ 
ink he had a good defence. The 
costs must be that each 
9 ta in the Court below and ap^^.^ 
ust have 

9 thirty gold mohurs and also the «» 
e enquiry as to damages. 

Blagden J. - The 

,ted iGth December 1988 and thereny 


1941 


Tan Soon Li v. Burma Oil Co. (Blagden J.) 


plaintiff company prayed inter alia for a 
decree directing the retnrn to them of "all 
wax in the possession of the defendant” 
irrespective of its origin. In this demand 
they have wisely not persisted and the dis- 
pute before us bad centred round some 13G 
tons of wax which the defendant bod bought 
from one Tan Cheng Hong during the pre- 
vious August, which 18C tons of wax 1 shall 
hereinafter call "the wax in suit.” There is 
no dispute that the wax in suit had once 
tieen the plaintiffs’ wax, forming as it did 
part of a much larger quantity of wax which 
escaped from their premises in a molten 
state on 7tb July 1938: whether it was still 
their wax we have to decide. There is no 
dispute that before commencing their suit 
the plaintiffs did that which was essential 
to perfect their cause of action (if any) by 
demanding the return of the wax in suit and 
receiving a refusal. The defendant may or 
may not have been within bis rights in re- 
fusing to return the wax in suit, but in any 
event he was not a mere wrongdoer but a 
purcliaser for value ; and, of course, it is 
common ground that immediately before 
the presentation of the plaint he was in 
possession' of the wax in suit. It is true 
that at a subsequent stage in the proceed- 
ings the plaintiffs applied for and obtained 
the appointment of a receiver, as a result of 
which the defendant lost possession. But 
this order was made to preserve the subject- 
matter of the dispute and not to re-judge it: 
and at the trial the defendant should have 
been deemed to be still in possession. That 
being so, it was for the plaintiffs to prove 
that the wax in suit was theirs and not for 
the defendant to show that it was his : see 
the judgment of the Privy Council in 1907 
A c 78.^ This 1 mention because if there 
wore any serious doubt as to whose the wax 
in suit was on icth December 193S the defen- 
dant would have bean entitled to the benefit 
of that doubt, an important point which 
seems to me to have been somewhat lost 
sight of in the judgment now under appeal. 

Dr. Ba Maw on the appellant’s ^half 
made to us three submissions. First and 
foremost he contended that on the facts 
proved or admitted in this case (which I 
need not recapitulate) the plaintiffs must in 
law be hold to have abandoned the property 
they formerly had in the wax in suit. He 
said that abandonment took place on 8th 
July 1938 (when the plaintiffs ceased their 
own salvag e operations) or at all events a 

S. (1907) 1907~A 0 78 : 76 L' J P 0 ToTos'l't 
890 : 28 T L R 282, Perry v. Cllasold. 
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matter of several w’eeks before, as far as we 
know, the defendant came on the scene at 
all. It is quite sufficient for his purpose if 
the abandonment was complete by 4th 
August when the defendant made his first 
purchase, end save for the purpose of test- 
ing the validity of his argument it is not 
necessary to consider the precise moment 
when, if at all, it took place. 

Mr. Foucar submitted (l) that there is in 
law no such thing as abandonment of pro- 
iwrty and ( 2 ) that in any event the facts 
here do not point to abandonment. The 
first proposition is in my opinion far too 
wide. Authority is not lacking for the legal 
possibility of abandoning one’s property. In 
(1861) L <fe C Rolfe, B. and in (1877) 13 Cox 
O o 384^ the C. C. C. R. in England unhesi- 
tatingly recogni;:ed that such a thing might 
take place though both were of opinion that 
on the facts before thorn it had not done so: 
see also (1912) 23 Cox C O 190“ where the pro- 
I)er direction to a jury on a charge of theft 
where there is ground for supposing the 
property in question may have been aban- 
doned is considered. In Archbold’s Criminal 
Law, 2dth Edn., p. 545 it is said on the autho- 
rity of 2 East P. 0. 606 and St. Dig. C. L. 
2nd Edn., p. 253 ” things of which the owner- 
ship has been abandoned are not capable of 
l)eing stolon,” while in Madras it seems to 
have been bold on facts identical with those 
in (1877) 13 Cox C C 384’ that abandon, 
ment was in fact complete: see 4 M. H. C. 
App. 30, cited in Ratanlal and Thakore's 
Law of Crimes, edn. 13, p. 92S. I may add 
that in (1868-88) i Vent 295“ Twisdon J. 
asserts that a man loses such property as ho 
has in a tame fox if it escapes and resumes 
its wild nature : To hold that ho is in a 
better position if, for example, he deli- 
berately turns the animal loose hoping never 
to see it again, and then changes his mind 
when one of his neighbours has shot it, 
would, I think, he repugnant to common 
sense. 

The question whether in this cose we can 
say, the question of abandonment or no 
abandonment lieing one of fact, that aban- 
doument did take place before the defen- 
dant bought the wax in suit is much more 

6. (1681) 1861 L & O 1 : 30 L J M C 77 : 7 Jur 
(N 8) 172 : 3 L T 710 : 9 W R 276 : 8 CoxOC4l6, 
B«g. V. Mooro. 

7. (1877) 13 Oox C C 384 : 36 L T 30, Rog. v. 
Edwards. 

8. (1912) 23 Cox 0 C 190 : 107 L T 528 : 76 J P 
884, Rex v. White. 

9. (1868-88) 1 VoDt 295, Mitchil v. Alostreo. 
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clillicult. We must and do make every al- 
lowance for the difficulties in which at the 
material time the plaintiffs were placed by 
the strike {though this seems to have been 
nearing its end), by the fire, and by the 
immense quantity of the wax which had 
escaped. We must bear in mind that the 
original escape of the wax took place in 
spite and not because of the actions of the 
plaintiffs for, it is much easier to infer that 
a man has abandoned that which he has 
deliberately thrown away than that of 
which he has lost possession by the act of 
God or of a third party. But as against this 
it must be remembered that the wax escaped 
into a river which like all rivers "wound 
somewhere safe to sea." If nothing was 
done by anybody about retrieving it most 
of it must within quite a short time have 
been irretrievably lost and, after the first 
day, the plaintiffs for their part did nothing 
about retrieving it. For myself I attach par- 
ticular importance to tlie fact that the 
plaintiffs ceased their salvage operations 
after one day and very little to their motive 
in so doing which, after all, the general 
public cannot have known though it might 
or might not liavo guessed. Mr. Foucar 
rightly stressed to us the practical difficul- 
ties of doing at that stage more than they 
did, but most properly admitted that they 
could at least then have advertised, as they 
did five weeks later. Whether they owed 
anyone but themselves a duty to do so, I 
will not, for the moment, discuss; but I do 
not think that in all the circumstances it 
was the least that a person in their posi- 
tion who did not intend to abandon the wax 
would have done. In my judgment we are 
justified in saying and bound to say that on 
the evidence before him and in particular 
that of the plaintiffs' own witnesses the 
only conclusion at which the learned Judge 
could properly have arrived was that at 
some time between 8tb and 14th July 1033 
the plaintiffs had abandoned their property 
in the wax then unsalved; so that it became 
first the property of nobody, and then the 
property of the first person to reduce it 
into possession. As I have said it is for the 
plaintiffs to show title and therefore in the 
absence of evidence that the wax in suit 
had before the plaintiffs abandoned it been 
salved by some third party (i. e. was stolen 
wax) we must conclude that the wax in suit 
formed part of the abandoned wax, as it is 
overwhelmingly probable that it did. Put- 
ting it at the very lowest (and this is quite 
sufficient for Dr. Ba Maw’s case) we should 


in my judgment hold that bad he properly 
directed himself the learned Judge must 
have been left in reasonable doubt as to the 
plaintiffs’ title and should therefore have 
dismissed the suit. 

It may well be that at a quite early stage 
the plaintiffs began to repent them of their 
decision and sought, ultimately by taking 
drastic steps, to undo what they had done. 
But this seems to me to make no difference 
since from its very nature abandonment 
must be irrevocable. Dr. Ba Maw’s second 
submission only becomes material if we are 
wrong in our views on his first. He con- 
tends that failing abandonment in fact the 
plaintiff's are estopped from denying aban- 
donment. Mr. Foucar on the other band- 
says that they never represented to any one 
that they bad abandoned any wax, or if they 
did that they owed no duty to the defen- 
dant and, in the absence of such a duty, 
cannot be estopped. In support of the latter 
proposition he relies on I L R (1938) Mad 360.^ 

He further contends that to rely on estop- 
pel the person who seeks to do so must have 
been not only misled but misled despite bis 
being a reasonable man, and as authority 
for this he cites Parke, B. in (1848) 3 Ex 654.* 
The defendant, he says, was not misled at 
all, or, if misled was unreasonable in reach, 
ing the conclusion he did. In my judgment 
there was, at least, a representation of 
abandonment. My reasons are the same as 
my own and my Lord’s reasons for think- 
ing there was in fact an abandonment, and 
I will not repeat them. The doctrine that 
there can be no estoppel where there is no 
duty owing by the party said to be estopp^ 
to the party misled, or to the general public 
of whom that person is one, probably origi- 
nated in the judgment of Blackburn J. in 
(1863) 2 H & O 176* (qualifying the observa- 
tions of Ashbursb J. in (1787-1794) 2 T B 03 
and received the approbation of the House 
of Lords in (1920) A 0 670” and of the Privy 
Council in I L B (1938) Mad 360.^ Moreover 
Blackburn J. at p. 181 described the duty 
referred to as a "duty which the law caste 
upon the party said to be estopped, whiob 
indicates that mere moral duty will noc 


at however is meant by duty jo 
)nn6xion? It may mean only an oDW- 
the mere hrme h of which wiU of 

'87-94) 2 T R 68 ; 1 H Bl 361 21 • 

426. Lickba^rrow Wawn. . 135 L T 

I2G) 1926 A 0 %0-Sf,^7^/.®aTLR 644, 
B2 Com Cft9 8 : JO s J 766 . « ^ 

& Co. Ltd. V. WarJBg and GIHow 
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UseU iDYolve the defaulting party in a legal 
liability or it may also include an obligation 
^bicb a party need only ful6l if he pro- 
poses to assert a particular right or to rely 
on a particular defence in subsequent pro* 
ceedings. The illustration, given by Black, 
burn 3. himself in his subsequent citation 
from the judgment of Parke, B. in (1848) 2 
Ex C54 ^ of the outgoing partner who fails 
to notify the fact of his retirement shows 
clearly that be used the word “duty” in the 
wider sense. Such a person may indeed be 
made liable for the debts of the continuing 
partners; but, if the latter duly meet their 
obligations no one in the world has any 
right to complain that be kept bis retire, 
ment a secret. Moreover, in the course of 
the argument in (1848) 2 Ex 054,^ Parke B. 
says that in the majority of cases in which 
an estoppel exists 

the p<trt; must have induced the otbor 80 to alter 
hie position that the former would be responsible 
to him in an action for it ; 

there can be no majority without a mino. 
rity. It al^ seems clear that to found an 
estoppel there need be no duty, even in the 
wide sense I have tried to indicate, to make 
a representation. It is quite suflicient if 
there is a duty to speak the truth if speak, 
ing at all. A person who is minded to allow 
the public a short cut across his field is 
not bound to indicate by a sign-post the 
path which ho is dedicating. But if ho does 
put a sign. post he cannot, while it is up, 
maintain trespass against users of the path, 
and the reason is that the law casts on him 
a duty, in the sense indicated above, not to 
blow hot and cold. Here wo have to deal 
wth the much more difficult case of a pas. 
sive and not an active misrepresentation. 
Mr. Poucar says that at the worst his clients 
were foolish and that a man or company is 
not bound to abstain from folly. As a gene, 
ral proposition that is true enough. But if 
a man’s folly becomes the proximate cause 
of damage to his neighbours that is a very 
different story, and one daily illustrated in 
the use (or misuse) of internal combustion 
engines. Here, again, the fact that it was 
into a river that the wax escaped is of great 
importance. In this respect the present case 
resembles those English coses in which a 
man whose goods have been wrongfully 
seized in execution stands by knowing that 
a sale under the execution is intended rather 
than those in which he stands by knowing 
only of the seizure. He has been held to be 
estopped in the former but not in the latter 
circumstances; see McCardie J.’s judgment 


in (1923) 2 K D 117'* at pp. 127 and 128. 

It was here no fault of the plaintiffs that 
the wax escaped; but they must and accord- 
ing to Mr. Rlurray’s own evidence, they did 
know before tliey advertised that the situ- 
ation of the escaped wax was after Bth July 
1938 such that reasonable doubt did in fact 
exist among the public as to whose it was 
and that other people were taking trouble 
and incurring expense in dealing with the 
wax and would thereby suffer damage if the 
plaintiffs later successfully claimed it. Many 
cases might be thought of in which the duty 
to warn a person that he is heading for 
danger is, at most, a moral duty. I do not 
think the present is one of them. In my 
judgment the omission to take reasonable 
steps to assert their title to the escaped wax 
when ceasing their pursuit thereof, which 
again, in my opinion, gave the public reason- 
able grounds for thinking they no longer 
claimed a title to it, was just such an omis- 
sion as S.115, Evidence Act, contemplates. 
This section has been said more than once 
to be a codification of the English law of 
estoppel and, in f'ngland. Courts of equity 
have long recognized the principle that a 
man cannot with impunity stand by having 
a charge or encumbrance on property and 
allow others to make advances on it on the 
faith of its being unencumbered. See for 
example (1737.81) .Ambler G29,'* and the very 
pertinent observations of Lord Granworth 
in (186C) L R 1 H L 129'* at p. 140 and of 
Thesiger L. J. in (1878) 8 Ch D 28G'^ at p. 3U 
both cited in the judgment of McCardie J., 
to which I have just referred. The former 
says : 

If a stranger begins to build on my land sup- 
posing it to be his own, and I prreoiving bis 
mistake, abstain from setting him right, and leave 
him to persevere in bis error, a Court of equity 
will not allow mo afterwards to assert my title to 
the land on which ho had expended money on the 
supposition that the land was bis own. 

The latter says this : 

If a person having a right, and seeiug another 
person about to commit, or in the course of com. 
mitting an act infringing upon that right, stands 
by in such a manner as really to induce the person 
committing the act, and who might have abstained 
from it, to believe that bo assents to its being com* 
mitted, bo cannot afterwards bo hoard to complain 
of the act. 

12. (1928) 2 K B 117 ; 92 L J K B G38 : 129 L T 
317 : C7 8 J 518, Jones Brothers Holloway Ltd. 

V. WoodbouBO. 

13. (1737-84) Ambler G29. Troughton v. Gitlay 

14. (186G) L B 1 H L 129 : 12 Jut (N S) 506 : 14 
W R 926 : 149 R R 543, Ramsden v. Dyson 

15. (1878) 8 Ch D 286 : 47 L J Ch 381 : 88 L T 
870, Oe Bussebe v, Alt. 
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Kor was this principle unknown in the 
English Common Law Courts. In (1859) 4 
IT & N 549*® Pollock, C. B. says : 

If tiny pcrsou, by a course of conduct or by 
actual cxpro&sicDS»90 conducts himself tbatanother 
may reasonably infer the existence of an agreement 
or ]iconce» whether tho psrty intends that besbould 
do so or not, it has tho effect that tho party using 
that language or who has so conducted himself, 
cannot afterwards gainsay the reasonable inferenco 
to bo drawn from his words or conduct* 

As to the question whether reasonableness 
is essential in the person relying on estoppel, 
in my opinion, that was here in fact nothing 
unreasonable in the belief, if it existed, that 
tho wax in question bad been abandoned. 
Mr. Foucar said it was unreasonable to sup- 
pose the Burmab Oil Company would give 
anything away. There is certainly this much 
to bo said for his argument, viz., that when 
some villagers brought wax back to them 
and did not expressly ask for remuneration, 
they did not give them one anna for their 
trouble; while conversely, from others they 
demanded under a throat of prosecution 
Rs. 280 for what they now say was worth 
Rs. 25. Neither of those facts indicates magn- 
animity : but in fact in my judgment the 
wax had been abandoned and it cannot be 
unreasonable to believe what is true. We, 
at all events, having held the fact believed 
to bo true, can hardly hold the belief in it 
to be unreasonable. Even if I am wrong in 
this, I do nob consider that Mr. Foucar's 
contention as to reasonableness is right, 
when one is enquiring whether a party be- 
lieved a representation or not it is undoubt- 
edly most material to enquire whether it 
would have been reasonable for him to do 
BO, tho more extravagant the story tho less 
likely be is to have believed it. Given, 
however, that he in fact believed, the requi- 
site that the belief should be reasonable is 
conspicuously absent from the Evidence Act, 
8. 116. A passage in Baron Parke's consider- 
ed judgment in (i848) 2 Ex 664’ (which I 
have already referred) isrelied on. Parke B. 
first says that it is essential to an estoppel 
at least that be (the party estopped) "means 
bis representation to be acted upon, and 
that it is acted upon accordingly." Be then, 
by way of qualiBoation of what be has just 
said, uses the words on which Mr. Foucar 
specialty relies 

aod if, whatever a tnaa’s real ioteotion may bo, 
he eo conducts himself Ibata reasonable man would 
take the repreaentalioo to be true and believe that 
it was meant that be should act upon it, and did 
act upon it as true, the party maLog the repre- 

ii. (18691 4 H * N 649 ; 98 L J E* 262 ; 7 W B 

604, Comlsh v, Abiogton. 


aentation would be equally precluded from couteat- 
ing its truth. 

He then proceeds (making no farther re- 
ference to the reasonableness or unreason- 
ableness of the party misled) 
and conduct, by negligence or omission where 
there is a duty cost upon a person by usage of 
trade or otherwise to disclose the truth may often 
have the same eOect. 

Compare the similar words of Abinger 
C. B. in (1859) 4 H N 549*® already quoted. 
Neither of these passages, in so far as they 
mention the reasonableness of the belief in- 
duced, is, read in its context, a definition, 
but each is rather an illustration of ciroam- 
stances in which an estoppel commonly 


arises. But if either was meant to be a de- 
finition, it is not the same definition as tbat 
in the Evidence Act, aud we are administer- 
ing the law of Burma and not that of 
England. Mr. Foucar rightly points out 
that the Privy Council has said that the 
section is an enactment of the English law. 
Whether that means that we must read 
into the section words that are not there in 
order to make it precisely tally with the 
language of individual English jurists how- 
ever eminent, used long before the passing 
of the Act, I should be inclined to doubt. 
But as we hold that the belief, if in fact it 
existed, was here a reasonable belief we 
need not decide the point. 

As to the existence of the belief in ques- 
tion, tho case has been somewhat compli- 
cated by the defendant’s conduct in seeking 
at what was obviously a very late stage to 
fortify an already excellent case which has 
stood him in go^ stead in the quite un- 
justifiable criminal proceedings that had 
been taken against him, by adding to it at 
the trial of this action, a story which is 
now admitted to be completely false. On 
this point, however, there is nothing that I 
can usefully add to my Lord’s judgment. 
The worst of liars may, at times tell the 
truth and as my Lord has shown the essen- 
tial part of the defendant’s case was not 
really challenged. I respectfully agree that 
complete justice can be done to the plain- 
tiffs if wo make the order as to costs which 
my Lord has proposed. The only other 
point in the case (which now does not oriM) 
concerns Ss. 163 and 169. Contract Act. As 
to this, I do not as at present advis^ ^ 

any reason why a finder of goods sbould 

transfer to another such rights m 
goods as he has. Mr. 

DO reason why the owner »• _ j,- 

(rom any liability to pay 

Buoh accidents as the death or bankruptcy 
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of the 6Ddor and I see oothiog oontrary to 
public policy in a voluntary transfer of 
those rights, although clearly there can be 
no transfer of the property in the goods 
whore 8. IG9 is not satisded. In view, how* 
ever, of our coDclosions on the other points 
in the case wo need not decide this one. 
Finally I should like to thank both the 
learned advocates for the assistance they 
have given to us, and in particular to my- 
self as a new-comer to this Court. 

G.N./R.k, Order accordingly. 
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Roberts 0. J. and Dunkley J, 
Nga Thein — Appellant 

V. 

'fhe King, 

Criminal Appeal No. 8 of 1941, Decided on 21et 
January 1941, from order of Se^ioDS Judge, Tbara- 
waddy, D/- 20th December 1940. 

(a) Penal Code (1860),88. 300, 100 — Deceased 
advancing to attack accused with da-^Accused 
alarmed and on trying to ward o(l the attack, 
striking deceased with spearcauaing fatal wound 
— Accused held protected by right of private 
defence. 

The deceased who bad two daa in his poeecs^on, 
threw OQO at the accused and advanced to attack 
with the other wboroupon the accused becoming 
alarmed and finding that the only way in which 
it was possible to defend himself was to ward ofl, 
struck at him (deceased) with bis spear and inflic- 
ted the wound which ultimately U^me fatal : 

Held that the accused acted under the risht of 
privuUj dofenooof body: AIR 1937 Rang 83 (PB), 
Bel on. [P 176 0 2J 

(b) Criminal trial — Murder charge^Defence 
of private defence raised by accused at earliest 
possible moment-.-Duty of prosecution stated. 

The prosecution in every case must show that a 
murder has boon committed and when the accused 
•els up, at the earliest possible moment the defence 
that he was acting in accordance with the right of 
private defence, such defence must be examined 
and it must be shown by the prosecution before he 
can bo convicted that there are no reasonable 
grounds on which such a defence could bo believed 
to be true. (p 176 C 2] 

(c) Criminal trial — Prosecution witness mak- 
ing contradictory statements in Sessions Court 
— If defence counsel fails to cross-examine him 
on such statements, Court should examine him. 

Where a prosecution witness makes a statement 
in the Besslons Court contradictory to the oue 
made in tbecommittal Court and the pleader for the 
accused fails In his duty by not cross-examining 
the witness in regard to the previous contradictory 
siatemouts which he had made in the committal 
Court, it becomei the bounden duty of the Sessions 
Judge to examine such witness further in regard 
to bis previous statemeots and to bring those a late- 
mente on to the record of the Seasions trial. 

(P 176 0 2] 
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(d) Criminal trial — Same person cannot be 
both a prosecution and deience witness. 

The same person cannot under any provision of 
the Code of Criminal Procedure bo both a witness 
for the prosecution and for the defence. If be is 
called for tho prosecution and tbo defence desires 
to elicit any facts from him, then those facts must 
be elicited by questions asked in cross-examination 
at tho proper time. [P 177 C 1) 

0. Kriihruisawmi — for Appellant. 

U E Maung, Government Advocate 

for the Crown. 

Roberts C. J. — The appellant NgaTheio 
was convicted by the learned Sessions Judge 
of Tbarrawaddy of the murder of one Mya 
Bu in a field near Zibin village in the Tbar- 
rawaddy District at about 7 A. M. on 2Gth 
August last. It appears that these men 
were cocQponions who bad been working in 
a fishery but bad had some dispute or 
quarrel and were walking along tho fields 
past tho place where one of the witnesses, 
Maung San Tin, was ploughlug. It is ad- 
mitted that the accused speared tbo deceas- 
ed, but be says that there was a fight before 
it and that the deceased bad two das in his 
possession ; that he threw one at the appel- 
lant and advanced to attack with the other, 
whereupon the appellant, becoming alarmed 
and finding that the only way in which it 
was possible to defend himself was to ward 
oil, struck at him with his hmein or spear 
and inflicted tho wound which ultimately 
became fatal. If this defence is true or if 
there is some ground for thinking that there 
is some reasonable chance that it may be 
true, see u Hang GCC,‘ the appellant's convic. 
tion ought to be quashed. 

The eye witness of tbo ocourrenoe mode 
a statement in tbo Sessions Court to the 
effect that from the time be saw the de- 
ceased and the appellant up to the time of 
the attack he bad bis eyes on them : he only 
saw the attack and the appellant infiioting 
the wound into Mya Bu's neck from behind 
and he did not sec or bear any quarrel. 

It is with regret that 1 feel obliged to say 
that this case was most unsatisfactorily and 
perfunctorily tried. Tho witness San Tin 
should have been cross-examined with much 
more care and the duty fell upon the learned 
^ssions Judge, having regard to the provi- 
sions of s. 640, Criminal P. C., of seeing that 
justice was done by making further enquiry 
and in particular by referring to the state- 
ment made by this witness in the committal 
Court and seeiog that it was put upon the 

I. ('87) 24 A I R 1937 Rang 83 ; 168 I 0 1«J3 : 38 
Cr L J 624 : 14 Rang 666 (P B), Bmparor v, U 
Damapala. 
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record. It was extremely important to see 
whether San Tin’s evidence at the Sessions 
tallied with that given before the commit- 
ting Magistrate. Before the committing 
Magistrate be said : 

I w.ie ploughing in the field. I saw Mja Bu 
coming ahead of the accused Mauog Thein. M;a 
13u was at that time holding two das in his bands. 
They went to the south side while I was ploughing 
with my face to the north side. I was not watching 
them all the time. 

This statement of course is in direct con. 
tr.adiction to what he subsequently said. 
The witness added before the Magistrate 
“I saw Maung Thein thrusting with a hmein 
when Mya Bu turned back, but I did not 
know what Mya Bu did before that.” We 
are therefore left with a state of affairs in 
which the eye-witness has at one time been 
felt obliged to say that he did not see, be- 
cause he was not watching, all that trans- 
pired between these two men before the 
fatal blow was struck. We have then to 
enquire, tlie accused having set up that he 
comes under an exception to S. 300, Penal 
Code, in that ho was acting in the right of 
private defence of his body, whether there 
can be any ground for accepting his story 
as possibly true. It is clear that the deceased 
had two das before the quarrel took place. 
One of these das was not found, and the 
fact only one da was found out of two 
■which the deceased possessed corroborates 
to somo extent the appellant's story. At 
about the time when the deceased was killed, 
ho somehow got rid of the da which went 
some distance away from him, and it may 
well be that ho did indeed throw it at the 
appellant and advanced upon him and in 
this way put the appellant in real fear. The 
learned Sessions Judge has actually said 
that the appellant gave vent to his fury by 
thrusting a harpoon into the neck of the 
deceased from behind taking advantage of 
his iwsition and it was a cowardly attack. 

I have seen the pictures which have been 
prepared by the medical witness of the bead 
and body of the deceased showing where the 
wounds were inflicted. They are all upon the 
front of the deceased. There is no ground 
whatever for saying that the deceased was 
approached and stabbed from behind. The 
doctor, whose evidence was of considerable 
importance, was examined in the most per. 
functory manner. He merely read his state, 
ment in the lower Court and said that the 
deceased could have been speared from the 
back if he turned bis face; all that that can 
mean is that if the deceased was walking 
ahead of the appellant and had turned com. 


pletely round thus facing the appellant he 
might have received his injuries in that 
way. If that occurred it would of course be 
entirely wrong to suggest that there was a 
stab from the back. The doctor cross.exa. 
mined says that the injuries could have 
been caused from the front or the side. No 
further questions were put to him, and we 
must accept as likely to be true the appel- 
lant’s story that the injuries were caused as 
a result of the attack made upon him by 
the deceased with a da. 


The prosecution in every case must show 
that a murder has been committed and 
when the accused sets up, as he did in this 
case, at the earliest possible moment the 
defence that be was acting in accordance 
with the right of private defence, such 
defence must be examined and it must be 
shown by the prosecution before be can be 
convicted that there are no reasonable 
grounds on which such a defence could be 
believed to be true. In this particular case 
the appellant went at once to the headman 
and set up the version to which he adheres 
now. I must record my feeling of great re. 
gret that this man should have been con. 
victed and sentenced to death and been in 
a condemned cell since 20th December. His 
conviction is quashed, the sentence of death 
is set aside and he will be set at liberty un. 
less other charges are pending against him. 

Dunkley J. — I agree that the appel. 
lant must be acquitted on the ground that 
he acted within the right of private defence 
of his body. The trial before the Sessions 
Court was superficial in the extreme. In 
the committal Court the appellant had set 
up the defence which he subsequently set 
up at the trial. It was therefore known both 
to the pleader who defended him in the 
Sessions Court and to the learned Sessions 
Judge who had the committal proceedings 
before him at the time of the trial. When 
the pleader failed in bis duty by not cross- 
examining the witness San Tin, in regard to 
the previous contradictory statements which 
he had made in the committal Court it 
became the bounden duty of the learned 
Sessions Judge to examine San Tin farther 
in regard to his previous statements and to 
bring those statements on to the record of 

the Sessions trial. . 

Now, there are in this case three oiro^- 

stances which bring the case of the ap^ • 

Unt within the rule in 14 firet 

my Lord has just referred. in 

that although the deceo^ iri injury 
his hands immediately before the fatal injury 
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'was inflicted on him, yet although the bead* 
«nan arrived on the scene within a few 
moments of the injury having been inflicted 
he found only one da near the deceased’s 
body and the other da has disappeared 
completely, and this fact does support the 
appellant's version that one da was thrown 
at him and therefore may quite well have 
been lost in the fields after it failed to find 
its mark. The second circumstance is that 
the appellant made no attempt to abscond, 
for he wont straight to the headman’s house 
and as the headman had already been called 
away to the scene of crime he waited in the 
headman's house until that oflioial returned, 
and then told the headman exactly the same 
etory as be set up in his defence in the 
Seesions Court. And, thirdly, the statement 
made by the witness San Tin that the fatal 
blow was inflicted from behind — a sugges- 
tion which had been accepted by the learned 
Judge — is on the medical evidence as to the 
position of the injuries, clearly wrong. The 
blow must have been delivered while the 
deceased and the appellant were either 
standing side by side or wore facing one 
another. 

Consequently, when these facts became 
apparent, it was clearly on the prosecution 
to show that the appellant could not have 
had any right of private defence of his body, 
and the prosecution has nob shown any. 
Thing of the kind. In fact the evidence is 
merely that of a single witness who is proved 
to bo quite untrusbworty. I therefore agree 
that the conviction and sentence of the 
appellant must bo sot aside and ho must bo 
wquittod. One further remark. I notice that 
in the committal Court the witness San Tin 
was first examined as a witness for the pro- 
^cubion and subsequently at a later date 
examined as a witness for the defence. That 
is bad practice. The same person cannot 
under any provision of the Code of Crimi- 
nal Procedure be both a witness for the pro- 
secution and for the defence. If he is called 
for the prosecution and the defence desires 
to elicit any facts from him, then those 
facts must bo elicited by questions asked in 
cross-examination at the proper time. 

k.s./r.k. Appeal allowed. 
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Roberts G. J. and Ddnkley J. 

Abdul Rahaman Nizami — Appellant 

V. 

Manikram Hanumanbux Bajaj 

Respondent, 

First Appeal No. C7 of 1040, Decided on 4th 
December 1040, against decree of High Court on 
original side, D/. 24th April 1040. 

Specific Relief Act (1877), Ss. 21 and 12 — A 

selling article to B on hire-purchase contract 

Article to remain .-I’s property until payment of 
all instalments — B entitled to return article any 
time in good working order provided all Instal- 
ments due were paid — If any instalments were 
not paid, A could take possession of article and 
recover instalments due along with costs of 
putting it in order — B instead of returning article 
requesting A to take it back — A asking for time 
and subsequently refusing to take article as not 
being in working order — /l'« suit for amount of 
fnstalments due up to date of suit and declara- 
tion as to B'» liability for remaining instalments 
held one for specific performance which could 
not be enforced — A'sletter asking for time to take 
back article held novation of agreement so far as 
B'a obligation to return article was concerned. 

A sold certain article to Bin pursuance of a hire- 
purchase agreement between the parties. Thoarticle 
was to remain the property of A until the payment 
of all the instalmonts of the purchase price. B was 
cntillod to return the article in good working order 
at any time provided all amounts due by way of 
instalments were paid. If any instalments wore not 
paid, A could take possession of the article as well 
as recover the amount of instalmonts duo, and the 
costsofpattlogitln order. The parties subsequently 
fell out and instead of returning the goods himself 
as per terms of the agroemout B requested A to 
take bock the article. A instead of ignoring the 
letter as being contrary to the terms of tbo agree- 
ment asked for time to take back tbo article and 
after getting it examined refused to take it as it 
was not found in good working order. A then sued 
B for the amount of all instalments duo up to the 
date of the suit and for a declaration that B was 
liable to pay all remaining instalments as set out 
in the agreement: 

Held tbat the suit was one for the specific per- 
formanco of the contract for the sale of goods and 
since the failure of B to perform his obligations 
under the hire-purchase agreemonb for the sale of 
goods could bo adequately compensated in money 
the contract could not bo specifically onforoed. 

[P 179 C 1) 

Held further that A's letter asking for time to 
take back the article amounted, so far as tbo obli- 
gation of B to return the goods was concerned, to a 
novation of the agreemeut. [P 176 C 2] 

Dr. Rauf •— for Appellant. 

K. C. Sanyal — for Respondent. 

Roberts C. J. — By a contract dated 8th 
October 1937 between the parties there was 
an agreement to sell by hire-purchase cer- 
tain cinema apparatus for the price of rupees 
24,000, payable as to Rs. 5000 on the date of 


1941 R/28A24 
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execution and as to the balance in equal 
monthly instalments. The seller wag Mr. 
A. R. Nizami and the purchaser was the 
present respondent. Clause 3 of the agree- 
ment ran ; 

It is also agreed that' as long as there remains 
any sum outstanding for the price of the articles 
sold the articles shall remain the property of A. R. 
Niaimi. 

Clause 4 : 

That the said Mr. M. U. Bajaj may at any time 
return the articles sold provided that he does so in 
good working order and all amounts due by way of 
instalments have been paid. 

Clause 6 : 

That if any instalment is not paid on the 6th of 
each month tbo said A.R.Nizami will allow fifteen 
days grace and on tbo expiration of that period be 
will bo entitled to take possession of the articles 
wherever they might be found and he may recover 
tbo full amount of the instalments duo up to that 
date as well as the cost of putting the machinery 
in working order as if on demand and in such 
event the said Bajaj shall have no further right or 
claim in respect of tbo said articles. 

I agree with the learned Judge of first in- 
stance in this matter, that these paragraphs 
must all be read together. It is quite clear 
that the cinema apparatus was Mr. Nizami’s 
property and that Mr. Bajaj on his part 
agreed to put it into good working order 
before returning it. Mr. Nizami, if any in- 
stalmonts wore not paid, might take posses, 
aion of the articles as well as recover the 
amount of instalments due and the costs of 
putting them in order. The parties here fell 
out in Juno 1938. Mr. Bajaj decided by 8th 
June that it was impracticable for him to 
retain the apparatus and he wrote asking 
Mr. Nizami to arrange to take back the old 
materials according to the terms of the 
agreement. In reply Mr. Nizami said that 
he was making arrangements to have the 
equipment examined by his engineer and 
this would take a week; and Mr. Bajaj some- 
what rashly seized the opportunity to sug- 
gest that B8. 100 a day rent would be payable 
as from 0th June. This, of course, as Mr. 
Nizami described it, was a ridiculous pro- 
posal ; but the present appellant added to 
bis letter of 18th June this paragraph : 

I am makiog nccoasary arraDgomoots to have 
the whole equipment and fittings thoroughly oza- 
mined bj my engineer lo order to satisfy mjsolf 
that they are in good order. You cau not possibly 
expect mo to take over such delicate and expensive 
instrument and apparatus without proper exami- 
nation as to their condition. 

It seems to me that he was then saying 
that he refused to take delivery under the 
terms of the contract from Mr. Bajaj of bis 
apparatus, but sought Mr. Bajaj's acceptance 
of a new term of contract that he should be 


allowed to go and test the apparatus and 
not take it away until after it was tested. 
It is DOW suggested by Dr. Rauf that he ia 
only obliged to take away the apparatus if 
at the conclusion of the test be found that 
it was in good working order and that the 
contract bad been complied with. But be 
bad been already informed by Mr. Bajaj of 
the latter’s intention to return the apparatos 
and if he found that it was not in good work- 
ing order it seems to me that be could only 
accept the articles in the condition in wbiob 
they were and debit Mr. Bajaj with the cost 
of putting them in good working order and 
claim that amount by way of damages for 
breach of contract. As it was, there was a 
dispute as to whether the articles were in 
good working order or not and they have 
been left on the premises of Mr. Bajaj. The 
latter has tried to charge rent for them at 
the rate of Rs. 100 a day, whereas Dr. Rauf's 
more modest claim was that instalments 
should be paid under the contract. It is 
however clear that the contract was broken 
long ago, and this view has found accept- 
ance, us I understand it from the letters 
written by the learned advocate himself to 
Mr. Bajaj’s then legal adviser. The view 
which I take of the terms of the contract 
and the legal position between the parties is 
the same as that taken by the learned trial 
Judge, and in my opinion this appeal must 
be dismissed with costs, advocate s fee ten 
gold mohurs. 

Donkley J. — I agree. Under ol. (4) of 
the hire-purchase agreement it was the res- 
pondent's duty to return the goods to the 
appellant, but by his letter (Ex. B) of 8th 
June be requested the appellant to take 
back the goods. The appellant might safely 
have ignored this letter as not being a proper 
compliance with the terms of ol. (4) of the 
agreement, but be did not take up that 
attitude ; on the contrary, in his letter of 
18th June (EX.F) he agreed to take over the 
goods from the respondent on Thursday the 
29rd JUDO. That was. so far as the obligationi 
of the respondent to return the goods wa« 
concerned, a novation of the agreement. Tme 
appellant refused to take over the goods 

because when bis experts bad 
them on 28rd June it was discovered tbac 
the apparatus was not in good wo^k'Dg order, 
and in consequenoa of this refusal the 

not of which this aw»l 

Now, one has only to road ‘1“’ P j 

realize at once tb.t the suit wM ““,3. 

taioable. The plaint parties 

anoe with the agreement between tne v 
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the respondent \7a8 to purchase these goods the plaintiff’s suit was dismissed. The learn- 


and to pay for them by certain instalments; 
that he bad failed to pay the instalments as 
due: and therefore the plaintiff-appellant 
asked for a decree, hrst, for the amount of 
all instalments which had fallen due up to 
the date of suit, and, secondly, for a decla. 
ration that the defendant. respondent was 
liable to pay all the remaining instalments 
os set out in the agreement. Clearly there- 
fore the suit was a suit for the speoihc per. 
formance of a contract for the sale of goods. 
Under 6. 13, Speoi&c Relief Act, specific per- 
formance of a contract may, in the disore, 
tion of the Court, be enforced when tha act 
agreed to be done is such that pecuniary 
compensation for its non-performance would 
not afford adequate relief. Under S. 21 , a con- 
tract for the non-performance of which 
compensation in money is an adequate relief 
cannot be speoificadly enforced. How it can 
be said that the failure of a person to per. 
form his obligations under a hire-purchase 
agreement for the sale of goods cannot be 
adequately compensated in money passes 
my comprohonsion. 

n.N./ii.K. Appeal dismissed. 

(28) A. 1. R. 1941 Rangoon 179 
Maokney J. 

Ma E Thwe — Plaintiff — Appellant 

7 . 

U Tha Tin — Defendant — Respondent, 

BpecUI Second Appeal No. 1C2 of 1940, Decided 
on Olb August 1940, against decree of Diet. Court, 
Tbarrawaddy in Civil Appeal No. 4 of 1940. 

Minor — Contract of marriage between minor 
girl and person of full age — • Breach of promise 

to marry — Minor cannot sue for damages 

Father’s consent to contract does not make it 
any more valid. 

A minor girl entering into a contract of marriage 
with a person of full ago cannot sue for compensa- 
tion fur breach of promise of marriage. The fact 
that her father consented to her making the con. 
tract does not make it any the more a valid con- 
traot, although it might make the marriage a 
valid marriage if it bad taken place: ('39)26 AIR 
1939 Bang 86 and (’19) 6 A I K 1919 U B 24, lUl. 
on; 21 Bom 23. Not Appr. [P 180 C 1] 

8&in Tun Aung — for Appellant. 

W, Hock — for Respondent. 

Judgment. — The plaiDtiff-appellanb is a 
mioorgirl. Sbe has sued the defeudaot- res- 
pondeat U Tha Yin for compensation for 
breach of promise to marry. Her suit was 
allowed in the Township Court and a deoreo 
for Rb. 200 was granted. On appeal to the 
District (3ourt, this decree was sot aside and 


ed District Judge has pointed out that in 198B 
R L R 667,* it was held that a minor was 
nob competent to enter into a valid or bind- 
ing contract to marry and the minor could 
not sue for damages for breach of promise 
of marriage. The plaintiff now appeals to 
this Court taking the ground that the minor 
appellant could sue for breach of promise to 
marry because the promise was made not 
only to herself but to her parents also. This 
is a strange form of argument and, in my 
opinion, it botokena great confusion of mind. 
No doubt, according to Burman Buddhist 
law to constitute a valid marriage with a 
person undor the ago of 20 that person’s 
parents must have given their consent. But 
we must distinguish between what is neces- 
sary for a valid marriage and what is neces- 
sary for a contract. It is the minor who is 
suing for breach of contract presumably 
because the contract was made with her. 

I fail to seo how she could sue for breach 
of a contract which was made with her 
father, nor do I understand how tho father 
could be sued or could sue on a broach of 
contract to marry his daughter. 

The learned counsel relied on 2i Bom 23® 
which was a case where tho plaintiff who 
had been betrothed to the defendant’s 
daughter sued for a declaration that unless 
tho defendant was willing that the marriage 
should bo performed before a certain date 
the contract for tho marriage should no 
longer bo binding on the plaintiff and that 
tho betrothal was void, and for Rs. 25,000 
damages for breach of the contract of betro- 
thal and marriage. It was expressly pointed 
out in that case that the marriage of Hindu 
children is a contract made by the parents 
and the children themselves exerciso no 
volition; if this were true of tho marriage, 
it was equally true of betrothal and there 
could be no implied condition that fulfil- 
ment of the contract must depend upon the 
willingness of the girl at the time of mar. 
riago. In 3 u B R 106® this decision was com- 
mented upon, and it was observed ; 

It would be difficolt to imagino circumBtaocoe 
more widely opposed to tho conditions of marriage 
botwoon Burmese Buddhists. 

The consent of the parties is essential to 
a marriage and consequently the appellants 

1. (’39) 26 AIR 1939 Rang 86 : 181 I 0 756 ; 1938 
R li R 667, Ma Pwa Ky we v. Maung Elmat Gyi. 

2. (’97) 21 Bom 23, Pursbomtamdas Tribhovan- 
das V. Pursbomtamdas Mangaldas. 

3. (’19) 6 A I R 1919 U B 24 : 49 I 0 69 : 8 TJBR 
106, Maung Po Thaw v. Manng Tha Hlaing, 
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it was held could not be made liable for 
damages for breach of the promise given by 
them. If they could not bo liable for damages 
for breach of promise, neither coaid they 
sue. In the present case they have not sued. 
Tt is the minor who has sued. It is obvious 
that her suit must fail. The fact that her 
father consented to her making the contract 
does not make it any the more a valid con> 
tract although it might have made the mar- 
riage a valid marriage if it had taken place. 
The learned counsel for the appellant asks 
that this case should not be decided here 
but bo referred to a Bench for decision. It 
does not appear to me that there is any 
necessity for this course. The appeal is dis- 
missed. In the circumstances of the case, 
however, I am not disposed to make any 
order as to costs. 

G.N./R.Z. Appeal dismissed. 
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Sharpe J. 

The King 

V. 

Sridhar and others — Kespondenis. 

Criminal Appeal No. 9S0 of 1939, Decided on 
25tb January 1940, from order of Sess. Judge, 
Ilanthawaddy, D/- 31st August 1939. 

Penal Code (1860), S. 225 — Police officer while 
arresting not acting on his own initiative but 
merely carrying out verbal orders of superior 
officer — Arrest is not lawful within meaning of 
S. 225 — Written order under S. 56, Criminal 
P. C., is essential. 

Where a police olTicer while arresting a person is 
not acting on his own initiative or independently, 
but is merely doing what his superior ofGcor tells 
him to do, the arrest is not lawful within tbomean- 
ing of S. 225, Penal Code. An order in writingmust 
be delivered to him under S. 5G, Criminal P. 0.: 
('3G) 23 A I R 199G Rang 110, Appr., and Rel. on; 
(■37) 24 AIR 1997 Bom 56 ; (’26) 13 A I R 192G Pat 
424 and (’18) 5 A I R 1918 Mad 514, Diatini;. 

(P 181 0 1) 

U Mj/int Thein, Government Advocate — 

for the Crown, 

n Basu; Hla Tun Bru; D. il. Bay; U Twa Aung 
— for Respondents 2:7, 15 and 16; 5, 6 and 8; 
and 9 and 10, respectively. 

Respondents 12, 13 and 14 In person. 

Jadgment. — This is an appeal against 
au acquittal presented by direction of the 
Governor. The incident in question arose 
out of the strike at the Burma Oil Com- 
pany’s works at Syriam in January of last 
year. At 810 A. M. on the morning of 26th 
January 1939, a first information report was 
made at the police station at Thilawa alleg- 
ing that a haystack had been burnt at 
Thilawa the night before at about 10.30 P.M. 
About 4.80 p. M. on 26th January, Mr. Tooke, 


the Subdivisional Police Officer at Syriam, 
gave orders by word of mouth to Maung 
Kyin Maung, a Sub-Inspector of Police, 
also stationed at Syriam to arrest one Porja 
Singh in connexion with the haystack burn, 
ing. Maung Kyin Maung was within the 
police area under the control of Mr. Tooke 
but Thilawa was not in the sub.area em. 
braced by the Sub-Inspeotor’s activities. In 
accordance with this verbal order, Maung 
Kyin Maung proceeded to arrest Porja Singh 
— and he was the man that Mr. Tooke had 
BO ordered him to arreet — in connexion with 
the burning of the haystack on the previous 
night. As a matter of fact, Mr. Tooke told 
Maung Kyin Maung that Porja Singh was 
to be arrested for an offence punishable 
under s. 436, which is mischief by fire with 
intent to destroy a house whereas in point 
of fact if Porja Singh was to be arrested for 
any offence at all in accordance with the 
first information report, it would be an of. 
fence punishable under s. 435, which is mis- 
chief by fire with intent to cause damage. 
However, that point is really immaterial 
because the offences under both those sec- 
tions are both cognizable ones. 

Maung Kyin Maung and other police 
officers went to a meeting of the strikers 
and he arrested Porja Singh. After he had 
done so, the police party, himself included, 
was attacked by a mob of about 200 people 
who attempted to rescue Porja Singh. The 
present respondents were some of those who 
comprised that mob and they were after- 
wards arrested and charged with an offence 
punishable under S. 226 which provides the 
punishment for any one who attempts to 
rescue another person from any custody in 
which that person is lawfully detained for 
an offence. The whole question before me 
is whether Porja Singh, arrested as he was 
by Maung Kyin Maung in the circumstan- 
ces just mentioned, was lawfully detained 
within the meaning of that section. The 
learned Magistrate who tried the respon- 
dents convicted them all. He bound over 
two of them and the rest he sentenced to 
six months' rigorous imprisonment each. 

On appeal the learned Sessions Judge 
held that Porja Singh was not lawfully de- 
tained and, following the decision of ^ 
brother Mosely in 13 Rang 784‘ he acquitted 
all the respondents and set aside the con- 
victions and sentences. In my judgment. 

18 Rang 754^ .liapnsaa of this appeal. 1 see_ 

I. (-86) 28 A I B 1986 Rang r! 

OeLJ462 ; 18 Bang 764, Mohamea ««« 

Bmporor* 
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reason whatever for saying that it is not a 
correct decision. If 1 had had any reason to 
suppose that it was incorrect, I should have 
referred that question of law for the deter- 
mination of a Bench, but I think that that 
decision is quite right and concludes this 
matter. The learned Government Advocate 
has brought to my notice three cases from 
which be argued that 13 Rong 761^ was not 
rightly decided. The latest of those cases is 
a Bombay case in which a Bench of the 
Bombay High Court discussed Mosely J.'s 
decision. 1 refer to ILR (1937) Bom 127.~ That 
case however is distinguishable from the 
present case. In the Bombay case the police 
constables were present when the complaint 
was made so that the police oflicers in ques- 
tion bad personal knowledge of the making 
of the complaint. In 5 Pat 538,^ it is to be 
observed that the police constable who was 
deputed by the Sub. Inspector went along 
with the complainant from whom the con- 
stable, acting independently, obtained cre- 
dible information which entitled him to act 
under s.64, Criminal P. C. 

The third cose is that of 40 Mod 1028.^ 
That cose is dietinguisbable because, os is 
|}ointed out by Aylicg J. it was in evidence 
that the constable knew that tbe warrant 
in that case had in fact been issued. All 
those three cases are therefore distinguish- 
able from the present cose where there is 
not the slightest suggestion that Maung 
Kyin Maung acted in any way on his own 
initiative or that he had any information or 
suspicion apart from what his superior 
oflicer told him. To my mind the important 
])art of Mosely J.'s judgment is those few 

words at p. 76G where be said, '* pro- 

vided that the oflicer is acting on his own 
initiative or independently in the course of 
his duty.” If he is doing that he may then 
act under S.54, Criminal P. C., but if be is 
not acting on his own initiative or indepen- 
dently, then, if he is merely doing what bis 
superior oiScer tells him to do, an order in 
writing must bo delivered to him under 
8. 66. In my judgment there is no reason to 
dispute the correctness of Mosely J’s deci- 
sion which, in my opinion, entirely covers 
tbe present case. In those circumstances the 
respondents' appeals to the Sessions Judge 

2. ('37) 24 A I R 1087 Bom 6G : 166 I 6 632 : 88 
Qr L J 267 : ILB (1987) Bom 127 : 86 Bom L R 
971, KeshavUl Harilal v. Emperor. 

3. (’26) 18 A I R 1926 Pat 424 : 98 I C 254 : 6 Pat 
683:27 Cr L J 1810:6 P L T 287, KUbun Mandar 
V. Emperor. 

4 . (’16) 6 AIR 1918 Mad 514:40 1 C 709: 18 CrLJ 
709 : 40 Mad 1026, In re Ratna Mudnli. 
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were rightly allowed and they were properly 
acquitted. 

Tbe learned Government Advocate how- 
ever has pointed out that there is a second 
ground to bis memorandum of appeal to 
this Court and be asks me to convict the 
respondents of some other oflence such, for 
instance, as rioting, if the materials on the 
record in my opinion justify it. It is enough 
on that point for me to say this : that tbe 
learned ^ssions Judge was apparently never 
asked to do that. What the learned Sessions 
Judge did was to come to the conclusion 
that no 09*6000 punishable under s. 225 bad 
been committed by the respondents. With 
that decision I am, as I have already said 
in entire agreement. I do not think it right 
for me now, in the circumstances of the pre- 
sent case and having regard both to the fact 
that the Sessions Judge was not asked to 
record a conviction under some other sec- 
tion and also to the fact that it is precisely 
one year to-night since tbe haystack was set 
on fire, to go into these cases in detail to 
see what if any other offence these respon- 
dents have committed. Furthermore, the 
learned Government Advocate informed mo 
at the outset of the hearing of this appeal 
that ho did not now ask for anything more 
than a nominal sentence; all be wanted was 
an expression of opinion about 13 Rang 754.^ 

I am much obliged to the learned advocates 
on both sides for the full and clear argu- 
ment which they have presented. This 
appeal must in my judgment bo dismissed. 

G.N./r.K. Appeal dismissed. 
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Mosely J. 

The King 

V. 

ySaung Tin Shwe — Respondent. 

Crimioal Revn. No. 1206.A of 1940, Decided ou 
lOth January 1941, from order of Headquarters 
Magietrato of Pyinmana, D/- 6tb August 1940. 

(a) Railways Act (1890), S. 112asamendedby 
Burma Act 18 of 1939 — Sentence of whipping in 
default of payment of fine imposed under S. 112 
is illegal. 

Act 18 of 1939 must be read as enacting only 
that a subtantivo sentence of whipping may be im- 
posed where tbe person convicted U unable to pay 
a fine. Hence a sentence of whipping in deLault of 
payment of a fine imposed under 8. 112, is illegal. 

(P 183 0 1) 

(b) Railways Act (1890), S. 112 as amended 
by Burma Act 18 of 1939— Effect of Act 18 of 
1939 on S. 17 of Prevention of Crime (Young 
Offenders) Act stated. 


Tbe King v. Mating Tin Shwe 
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Section 17, Prevention ol Crime (Young Offen- 
ders) Act, must be taken as having been modiffed 
by Act 13 of 1939, and can no longer affect the 
punishment to be awarded (or offences by juveniles 
under 16 against 8. 112, Kailways Act. [P 183 0 1] 

E. W. Lambert, Government Advocate — 

for the Crown. 

Order. — The respondent, Maung Tin 
Shwe, a boy of 18 was found guilty, under 
s. 112 (a), Railways Act (9 of 1890), of travel- 
ling without a ticket, and was sentenced by 
a hrst class Magistrate to pay a fine of Rs. 10 
plus the fare of Re. 0-15-9 or in default to 
receive seven lashes under that section of 
the Railways Act as amended by Burma 
Act 18 of 1939. This Act, headed as "An Act 
to amend S. 112 , Railways Act," reads as 
follows : 

To S. 112, Railways Act, the following proviso 
shall be added, namely : 

‘Provided that if such person i.s under the age 
of 20 years and unable to pay fine, ho may be 
punished with whipping of not more than ton 
strokes by way of school dieciplino.’ 

It is to be noted that the wording of the 
Act is "pay fine" and not "pay the fine 
imposed." It would seem that the article 
"a" in front of the word "fine" was omitted 
because it was omitted in the Railways Act, 
which roads that "if a person contravenes 
the section lio shall bo punished with fine 
in addition to tlio amount of thosinglofare." 
This case has boon placed before me in 
revision as it has been suggested that Burma 
Act 18 of 1939 only allows a substantive 
sentence of whipping and not a sentence of 
whipping in default. It is also desired to 
consider the effect of this Act on S. 17 (l), 
Prevention of Crime (Young Offenders) Act, 
(Burma Act 3 of 1930). This reads : 

"When auy person under IG is convicted of an 
offence punishable with fine only and is sentenced 
to fine, tbo Court may add a sentence of whipping 
in default of payment of fine unless action against 
bis parent or guardian" (i. c., to recover tbo Sno) 
"under sub-s. (3) of 8. 22 is practicable." 

The argument is that, by Burma Act, 18 
of 1939, an offence against S. 112 , Railways 
Act, is no longer an offence punishable with 
fine only. In the case of an offence against 
the Penal Code, or any special or local law, 
(Ss. 40, 41 and 42, Penal Code), which is 
punishable with fine only, it is competent 
for the Court to direct, by tho sentence, 
that in default of payment of the Qno the 
offender shall suffer imprisonment, (s. 33, 
Criminal P. C., and 8. G6, Penal Code), which 
shall be simple imprisonment, and not ex- 
ceed a certain scale, (S. 67, Penal Code). 
Sentences of imprisonment passed in default 
of payment of fine differ from substantive 
sentences of imprisonment in that they may 
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not exceed a certain scale, (8s. 65 and 67 , 
Penal (3ode and s. 38. Criminal P. 0.). Sen- 
tences of imprisonment passed by a Court 
of Session or a District or first class Magis- ' 
trate in default of payment of fine are 
or are not appealable according to the 
amount of the fine imposed, (8. 413, Crimi- 
nal P. 0.). A sentenceof whipping can only 
be passed by a first class Magistrate (s. 82 . 
Criminal P. C.). This applies to substantive 
sentences for serious offences tried under 
the Young Offenders Act also (s. 16 (o) ), and 
must apply, though not so expressly stated, 
to petty offences for which sentences of 
whipping are imposed in default of payment 
of fine, (s. 17 ( 1 ), see para. 775 (l), Burma 
Courts Manual). Sentences of whipping in 
default of payment of fine passed under 
8. 17 (i), Young Offenders Act, are appeal- 
able by virtue of the special right of appeal 
given by 8. 13 of that Act. A sentence of 
whipping can, as has been said only be 
passed by a first class Magistrate for an 
offence under the Railways Act, (which is 
triable by any Magistrate). It follows that 
a sentence of whipping imposed in default 
of payment of fine for an offence against 
the Railways Act will or will not be appeal- 
able according to the amount of the fine 
imposed, though the intention of the Crimi- 
nal Procedure Code as amended in 1923 was 
clearly to make all sentences of whipping 
appealable. 

A convicted person may commit a default 
or fail to pay a fine by reason of inability 
or uDwilUngness. Act 18 of 1939 is not 
couched in the customary legal terminology. 
The language is vague and general. It is 
merely said that a person under tho age 
of 20 who is unable to pay a fine may be 
punished with whipping. This inability to 
pay a fine may and ordinarily should be 
ascertained by tho Magistrate before sent- 
ence is passed. In such a case a sabstaotive 
sentence of whipping would naturally be 
imposed. It appears to me that the language 
used clearly provides for such a case. On 
the other hand, though it is hardly likely 
with this type of offence, this inability may 
only be discovered at a later stage. The 
Criminal Procodnre Code provides for the 
suspension of execution of a substantive 
sentence of whipping, (which is always 
appealable)— vWe 8. 891, and for suspension 
of execution of a sentence of imprisonment 
in default of payment of fine, ^hether the 

sentence bo appealable or 

there is no provision in the Criminal - 

coduro Code for suspension of a sentence 
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of whipping in default of payment of fine 
becauee Bucb a Bentence is not contemplated 
by that Code. Nor is there any provision 
for suspension in Act 18 of 1939, bo that the 
inability to pay the fine would only be as- 
certain^ after the sentence of whipping 
had been executed. 

It appears to me therefore from the lack 
of provision for appeal and suspension of 
execution of sentence that Act 18 of 1939 
must be read as enacting only that a sub. 
stantive sentence of whipping may be im- 
posed where the person convicted is unable 
to pay a fine. It follows then that S. 17, 
‘Prevention of Crime (Young Offenders) Act, 
imust be taken as having been modified by 
jAot 18 of 1939, and can no longer affect the 
•punishment to be awarded for offences by 
•juveniles under , 1 G against s. 112, Railways 
'Act. In the present case the Magistrate 
ascertained immediately on passing the 
sentence that the accused was unable to pay 
a fine, and the punishment of whipping 
awarded in default was executed then and 
there. In spite of this, miscellaneous pro- 
ceedings were opened to recover the fine, 
which appears to have been unnecessary. 
il bold that a sentence of whipping in default 
[of payment of a fine imposed under 8. 112 , 
Railways Act, is illegal. 

D.8./R.K. Order accordingly- 
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Mya Bu and Mosely JJ. 

U Maung Oyi — Appellant 

V. 

Maung Shwe Thee — Respondent, 

First Appeals Kos. 101 aud 102 of 1940| Decided 
CD 28th November 1940, from order of Diet. Court, 
Yamcthin, D/- 8th July 1940. 

(a) Buddhist law (Burmese) — Adoption — 
Keittima — Act of shinbyuing does not neces- 
sarily show relationship of parent and child. 

The act of sblnbyuiDg docs not necessarily show 
that this trork of merit is performed spccidcally 
because of the relationship of parent and child, in 
the absence of evidenoo as to any dectaratiou by 
the parents either in the invitation to friends or at 
the ceremony that the person shiabyued was their 
son or tboir keittima eon, [P 164 C 1, 2] 

(b) Buddhist law (Burmese) — Adoption — 
Repute — Evidence that adoptee was known in 
village as son of his adoptive parents is inad- 
missible — Evidence of repute must satisfy re- 
quirements of S. 32 (5) and (6) and S. SO, 
Evidence Act. 

To establish an adoption by repute, evidence to 
the effect that tho adoptco was known in the vil- 
lage as the eon of bis alleged adoptive parents is 
nadmUsiblo as being hearsay. [P 164 C 2] 


The evideuca of repute which Is allowed by the 
Evidence Act must satisfy the requiremontsof B. 32 
(5) and (G) and 8. 50 of the Act. Such evidence must 
bo expressed by tho conduct of the person expressing 
the opinion as to the relationship, who has special 
knowledge of the existence of the relationship. 

[P 184 0 2] 

(c) Buddhist law (Burmese) — Keittima adop- 
tion ~ Fact that alleged adoptee was allowed to 
enjoy proiits of his alleged adoptive parent’s 
land and to maintain them out oi those proiits 
does not show relationship oi parent and child 
between him and his alleged adoptive parents — 
Nor docs performance of funeral rites by him 
of his alleged adoptive parent show him to be 
nearest heir. 

Tho fact that the alleged adoptee was allowed to 
work the land of his alleged adoptive parents and 
oojoyod the proQts out of which be maintained the 
old couplo is quite iosuflicicnt to show that there 
was relationship of parent and child between his 
alleged adoptive parents and him. Nor docs the 
porlormance of tho funeral rites of the alleged adop* 
tivo parents by tho alleged adoptco noccsiiarily show 
that bo is the nearest heir. (P 185 C 1] 

V Aye Maung (2) — for Appellant. 

U Tia Sein for U E Maung (2) — 

for Respoodent. 

Judgment. — These two appeals arise out 
of contested applications for letters of ad- 
ministration by the parties. The estate to 
which they claim letters of administration 
is that of U Hme who died in October 1939. 
nis wife Daw Pbaw predeceased him by 
about a year. The respondent's claim is 
based on the allegation that he was the 
keittima adopted son of U Hme and Daw 
Phaw, while the appellant claims to be the 
sole heir of U lime as being his only sur* 
viving brother and nearest relation. The 
appellant's relationship to U Ume is undis- 
puted, but the alleged adoption of the res- 
pondent is denied by the appellant. Maung 
Shwe Thee was the half brother of Daw 
Phaw who was tho daughter of one Daw 
Pba by her first husband U Cho. After the 
death of U Cho, Daw Pba married U Htu 
and had two children of whom one was 
Maung Shwe Thee. One of the other children 
of U Cho and Daw Pba is U Po Maung, the 
first witness for the respondent. 

The evidence tendered on beiialf of Maung 
Shwe Thoo to prove the original act of adop- 
tion comes forth from two witnesses, U Po 
Maung and U San Dun. U Po Maung is 
aged CG, while V San Dan, aged CT, was the 
headman of Su-dat village until about five 
years ago. Before him the headman of Su-dat 
village was U San Dun's father, and accord- 
ing to Maung Shwe Then's case, as supported 
by these two witnesses, when Maung Shwe 
Thee, now 50 years old, was about 11 years 
of age, C Hme and Daw Fbaw who ware 
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childless asked U Htu and Daw Pha to let 
them have Maung Shwe Thee in keittima 
adoption. The request was made when the 
alleged adopters were desiring to shinbyu 
Maung Shwe Thee. According to these two 
witnesses, U Hme and Daw Phaw in their 
presence and in the presence of some other 
witnesses asked U Etu and Daw Pha to 
give Maung Shwe Thee to them, when E 
Etu and Daw Pha told them that if it was 
merely for the purpose of shinbyuing Maung 
Shwe Thee they were not willing to let 
them have Maung Shwe Thee, but that if 
they were going to adopt him as a son with 
the right of inheritance they could take 
Maung Shwe Thee. Thereupon, U Hme and 
Daw Phaw declared that they were taking 
Maung Shwe Thee as a son with the right 
to inherit. This resulted in Maung Shwe 
Thee going to U Hme and Daw Phaw's 
house and living there. Thereafter, till about 
a year later, Maung Shwe Thee was shin, 
hyued and went to a monastery where he 
lived as a koyin for about two years. After 
leaving the monkhood l^faung Shwe Thee 
came back and resided in the house of U 
Hme and Daw Phaw for about five years 
till he was given in marriage. According to 
the evidence of tliose two witnesses, as well 
as other evidence called in that behalf, the 
marriage took place at the house of U Hme 
and Daw Phaw, after which Maung Shwe 
Tliee and his wife continued to live in the 
house of U Hme and Daw Phaw. It is 
however admitted that some time after their 
marriage Maung Shwe Thee and his wife 
left the house of U Erne and Daw Phaw 
and went and lived in a house built on the 
land of U Etu and Daw Pba. After the 
death of U Htu and Daw Pha leaving some 
property, such property foil into the hands 
of Maung Shwe Thee who explains that he 
took over such property not on account of 
his right of inheriting the estate of U Htu 
and Daw Pha but on account of certain 
loans which be had advanced to the heirs 
of U Etu and Daw Pha upon such property. 

U Po Maung is very closely related to 
Maung Shwe Thee, while U San Dun, who 
was the son of the headman at the time of 
the alleged adoption, is the only indepen. 
dent witness. Their evidence must be tested 
in the light of the surrounding oircum. 
stances and in the light of the subsequent 
conduct between the alleged adopters and 
the adoptee. When so tested the evidence 
of these two witnesses loses much of its 
|olaim to oredence. The act of shinbyuing 
'Maung Shwe Thee by U Hme and Daw 
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Phaw does not necessarily show that thiM 
work of merit was performed specificalj^ 
because of the relationship of parent andl 
child. The evidence is silent as to any 
declaration made either in the invitation to 
friends or at the ceremony that Maqng 
Shwe Thee was their son or their keittima 
Bon. Maung Shwe Thee lived in the monaa. 
tery as a koyin for about two years, and 
although it appears to be quite true that ha 
came back to live in the house of U Hma 
and Daw Phaw for about five years before 
his marriage, there is no proof of any treat, 
ment meted out to him by U Hme and 
Daw Phaw or his conduct towards them to 
show that he was living in the house of U 
Hme and Daw Phaw not merely as a 
favoured relative. 

Coming now to the marriage, the evi- 
dence is again silent that any particular 
declaration as to Maung Shwe Thee’s status 
as the son of U Erne and Daw Phaw was- 
made at the marriage. Then we have C Po 
Maung himself admitting that after Maung. 
Shwe Thee and his wife had lived for about 
a year in the house of U Erne and Daw 
Phaw the old couple said that they bad men 
to help them and so Maung Shwe Thee and 
his wife went and built a bouse in the com. 
pound of U Htu and Daw Pha. This is a very 
significant statement which savours of tbo- 
suggestion that Maung Shwe Thee lived in 
the house of U Hme and Daw Phaw cot 
upon the footing of a son but merely to suit 
tho convenience of U Hme and Daw Phaw. 
From U Po Maung's ovidenco it can also bo 
seen that Maung Shwe Thee was not the 
only person who had lived in the house of 
U Hme and Daw Phaw but U Po Maung 
himself bad stayed in U Hme and Daw 
Phaw’s house for about four years. Much 
inadmissible evidence has been recorded by 
the trial Court as evidence of repute. Such 
evidence is to the effect that Maung Shwe 
Thee was known in the village as the son 
of U Hme and Daw Phaw. Evidence of this 
kind is clearly inadmissible as being hearsay. 

The evidence of repute which is allowed by 
the Evidence Act must satisfy the require, 
ments of 9. 32 (5) and (6) and S. 60 of the 
Act. Such evidence must be expreraed by 
the conduct of the person expressing Uiej 
opinion as to the relationship, who lwfl| 
special knowledge of the existence of tho 
relationship. While there is absence of evi- 
dence as to general treatment by the adop- 
tive parents to the adoptee and the adopw a 
conduct towards the adoptive 
is a significant admission by Maung sow® 
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Thee to the effect that ^ben he gave evi- 
dence in a case be stated that bis father 
was U Htu. 

A circumstance which has been proved 
to give support to the theory of the adop- 
tion is that about two years before U lime’s 
death some land was made over to Maung 
Shwe Thee by U Hme and Daw Pbaw upon 
the understanding that Maung Shwe Thee 
was to have this land and maintain the old 
couple out of the profits that he made out 
of the laud. This transaction was put for- 
ward as a gift by the old couple to Maung 
Shwe Thee; but it was not by means of a 
registered instrument or by mutation of 
names in the revenue registers. The fact 
that Maung Shwe Thee was allowed to 
work the land and enjoyed the profits out 
of which be maintained the old couple is 
quite insuflloieot to show that there was 
relationship of parent and child between bis 
alleged adoptive parents and him. U Hme 
and Daw Fhaw must have been an aged 
couple at the time and it is quite possible 
that they would not themselves work the 
land and wished to have a relative come 
forward to work the land and maintain 
them out of the profits. The probability 
is very much in favour of the case put 
forward by the headman Maung Min Daing, 
son of U San Dun, to the effect that 
Maung Shwe Thee worked this land on 
half shares of the produce. There is a little 
evidence of the admission on behalf of XJ 
Bme and Daw Fhaw that Maung Shwe 
Thee was their keittima adopted son, but 
such admissions as are alleged in the evi- 
dence were said to be made casually and 
without occasion, and so lack credibility. 
As is often the case, there is also brought 
on the record evidence tending to show that 
Maung Shwe Thee helped in the conduct of 
the funeral rites of U Hme. Such funeral 
rites are generally performed by any near 
relative and they do not necessarily show 
that the person performing the rites is the 
nearest heir. The evidence on the whole is 
really too scanty and devoid of circumstance 
to prove the keittima adoption. Maung 
Shwe Thee’s claim for letters of adminis- 
tration to the estate of U Hme fails. The 
order of the trial Court granting letters of 
administration to Maung Shwe Thee is ac- 
cordingly set aside and instead it is directed 
that letters of administration to the estate 
of U Hme be granted to U Maung Gyi the 
admitted nearest relation on the usual terms. 
The respondent Maung Shwe Thee will pay 
the appellant’s costs in both Courts ; advo- 


cates fee here four gold moburs for both 
cases. 

G.N./r.k. Order accordingly. 
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SPECIAL BENCH 

Roberts C. J., Donkley and 
Sharpe, JJ. 

Commissioner of Income-tax, Burma — 

Applicant 

V. 

Hajee Abdul Ganny Ayooh Moulmein — 

Bespondent. 

Civil Rflf. No. 4 of 1041, Decided on 10th April 
1941, made by Commisaionerof Income- tax, Burma. 

(a) Income-tax Act (1922), Ss. 66 (2) and 6— 
Questions whether debt is bad, when it became 
bad and Its extent are questions of fact to be 
decided by Income-tax authorities. 

Tho qnestloDB whether a debt is bad, the point 
of time at which it became bad and its extent are 
queetioQB of fact to be decided by the Income-tax 
authorities: ('32) 19 A I R 1932 P C 178, Bel. on. 

fP 186 C 23 

(b) Income-tax Act (1922), S. 6 — Bad debts 
can be deducted — Deductible loss is one which 
was reasonable or necessary to incur in carrying 
on business or profession — Assessee, piece goods 
merchant, maintaining open and current account 
with bank solely in connexion with business — 
Bank becoming insolvent — Amount due to as- 
sessee from bank held became bad debt when 
Official Assignee declared final dividend — Por- 
tion of debt remaining outstanding after afore- 
said declaration is bad debt. 

Although tho Act nowhere in terms authorises 
the deduction of bad debts of n businens, such a 
doductloo ia necessarily allowable: (’82) 19 A I B 
1932 P 0 178, Foil. (P 186 C 2] 

In order to permit of deduction the loss must bo 
in tho nature of a commercial or professional loss 
which means a loss which it was either reasonable 
or necessary to incur in carrying on tho particular 
trade or profession ooncerood. [P 166 C 2] 

Tho assessee, a piece goods merchant solely in 
connexion with bU business, maintained an open 
and current account with the Bank. Tho daily 
receipts of tho business were paid into tho account 
and payments for goods purchased for and on ac- 
count of the business wore made by cheques drawn 
on this account. The Bank was adjudicated insol- 
vent, and at that time the assesseo's account was 
in credit to the extent of Rs. 34,367 : 

Held that the amount duo to the assessee from 
the Bank was a toss connected with and arising 
out of the business and was a bad debt which must 
be deducted in order to arrive at tho true profits 
and gains of the business : 2 I T R 322, Disfin^. 

CP 186 0 2] 

The debt became bad when in tho insolvency of 
the Bank the Ofiiclal Assignee declared a final divi- 
dend and tho portion of the debt which was bad 
was the portion which remained outstanding after 
the final dividend bad been declared. [P 189 0 2] 

U Tun Byu, Qovernnunt Advocate 

for Applicant. 

Dr. il, A. Rauf — for Respondent, 
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Dunkley J. — This reference arises out 
of the assessment to income-tax of the res. 
pondent for the year 1939-40. The business 
of the assesses is that of a piece goods mer- 
chant. For the purposes of this business he 
maintained a banking account with the 
S. A. R. ?il. Chettyar Firm, which carried 
on a banking business at Moulmein. The 
account was an open and current account, 
and was maintained solely in connexion 
with the business. The daily receipts of the 
business were paid into this account, and 
payments for goods purchased for and on 
account of the business were made by 
cheques drawn on this account. The relation 
between the assessee's business and the 
S. A. R. M. Firm was therefore that of ere. 
ditor and debtor; the assesses in bis busi. 
ness was a creditor of the S. A. R. M. Firm 
to the extent of his credit balance in his 
banking account at any time. In the year 
1932 the S. A. R. M. Firm was adjudicated 
insolvent, and at that time the assessee’s 
account was in credit to the extent of Rupees 
34,367. lie has since received dividends from 
the Oflicial Assignee, and the unrealised 
amount no%v stands at Rs. 2l,21S-12-(>. The 
assessee has claimed that this amount is 
now a bad debt and that ho is entitled to 
deduct it in estimating the profits nod gains 
of his business, assessable to income-tax in 
the year 1039.40. The Commissioner of 
Income-tax has, under the provisions of 
8. 66 (2), Burma Income-tax Act, referred to 
this Court for its opinion two questions of 
law said to arise out of this assessment. 
They are as follows : 

1. Was tho Assifltant Commissioner legally justi. 
fiod in applying the prinoiples of tho ruling in 
2 1 T R 822,1 concerning ns tboy do the lose of a 
trader's caeb or funds from entirely fortuitous cir- 
cumstances. such as theft, dacoity, or robbery, to 
tho loss of tbo assGssco'a funds through tho failure 
of bis bankers in tbo course of his busincssdealings 
with them as such ? * 

2. Whether tho sum of Rs. 24,213-12-6, ropre- 
senting a loss caused by tho insolvency of tbo 
8. A. R. M. Obottyar Firm in 1932, is in law a 
proper deduction under tho Burma Income-tax Act 
in computing the profits of tbo applicant firm for 
tho year in quostion? ' 

The first qaestion is not a proper quostion 
to be propounded. It doos not state a point 
of law, but states the argument on which 
the opinion of tho income-tax authorities 
on a point of law is founded. The case cited 
in the question is a decision of a Bench of the 
Lahore High Court, which is not binding 
on us, and which, with all due respect, I 

». (’84) a I T R 822, L. N. Oadodia & Co. v. Com- 
mlisioner of Income-tax, Punjab. 


should not be prepared to follow. However 
that may be, this case has no relevancy to 
the point at issue in the present case. The 
answer to the second question is concluded 
against the view of the income-tax authori- 
ties by the judgment of their Lordships of 
the Privy Council in 69 I A 290.* In the 
coarse of their judgment, their Lordships 
said at p. 296 : 

AUhougb the Act nowhoro la terms aathocizesf 
tho deduction o{ bad debts of a busloesst euoh al 
deduction Is necessarily allowable* 

And further at p, 297 : 

Whether a debt is a bad debt, and, if so, at what 
point of time it became a bad debt, are questions 
which in their Lordships' view are questions of 
fact, to bo decided in the event of dispute by the 
appropriate tribunal, and not by the ipso dixit of 
anyone else. 


To this might be added that the extent 
to which a debt is a bad debt must be 
similarly decided. I am quite unable to dis-^ 
tinguish between the debt owing by the 
S. A. R. M. Firm to the assessee’s business, 
and the debt owing by any customer of the 
business who has taken goods on credit 
from tho business and owes for those goods. 
Both seem to me to be exactly on the same 
footing. If the customer failed to pay for bis 
goods, and the amount due proved to be ir- 
recoverable, the debt would undoubtedly 
be a bad debt deductible in estimating tbo 
profits and gains of the business. So also 
the loss sustained by the bankruptcy of the 
S. A. R. M. Firm is a loss connected with 
and arising out of the business, and is a 
bad debt which mast be deducted in order 
to arrive at the true profits and gains of the 
business. The answer to the second ques- 
tion must therefore be in the affirmative. 
The point of time at which the debt due by 
the S. A, R. M. Firm has or will become 
a bad debt, and the portion of that debt 
which is or will be bad, are questions of 
fact to be determined by the Income-tax 
authorities; but in regard to these matters 
I think it right to suggest for the guidance 
of the Income-tax authorities that the debt 
will become bad when in tho insolvency of 
the S. A. R.M. Firm the Official Assignee 
has declared a final dividend, and the por- 
tion of the debt which is bad will be that 
portion which remains outstanding 
the final dividend has been declared. Tne 
assessee is entitled to his costs of this re- 
ference, advocate’s fee ten gold mohurs, ao 
also to a refund of his deposit paid QD 

the provisions of 8. 60 ( 2). — 

19 A I R 1982 P 0 178: 187 10 77^69 
i A MO: 28 N L R 205 (P 
Income-tax, 0. P. & Borar v. 8. M. 
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Roberts C. J. — I agree with the answers 
given' to the questions propounded and also 
with the reasons given therefor in my 
learned brother’s judgment. 

Sharpe J. — In computing profits for the 
purpose of assessment to income.tax any 
loss connected with or arising out of the 
trade or profession of the assesses may be 
deducted. That is not to be expanded so as 
to mean that every loss incurred by an as- 
sessee is deductible. In order to permit of 
deduction tbe loss must be in the nature of 
a commercial or professional loss. I think 
that perhaps as good a way as any of defin- 
ing a loss which may be deducted is to say 
that it must be a loss which it was either 
reasonable or necessary to incur in carrying 
on the particular trade or profession con- 
corned. If any particular loss falls within 
that definition, it follows that it is con- 
nectod with and arises out of the trade or 
profession of the ossesseo, that it is, in other 
words, a commercial loss. This definition 
which I have suggested, and which I think 
will provide a good working rule, will ex- 
clude such losses as are, for example, at- 
tributable to damages for i>6r8onal injuries 
due to the negligence of the assessee’s ser- 
vants. Applying this definition to the facts 
of the present case, it appears to me that, 
as my learned brother has just said, this 
particular bad debt owing by the S. A. R. 
Firm to the assessoe may be deducted by 
the latter for tbe purpose of computing the 
profits of his business for the purpose of as- 
sessment to income-tax. Tbe assessee is un- 
doubtedly in a substantial way of business 
and it seems to me impossible to say that 
it was neither reasonable nor necessary that 
he should have kept a current account with 
a banker for tbe purposes of his business; 
and, as we know, this particular account 
was maintained solely in connexion with 
the assessee’s business. I agree with my 
brother Dunkloy as to tbe answers which 
should be given to tbe questions referred 
and as to the order for costs which he has 
proposed. 

Q.N./r.k. Antwer accordingly. 
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Suits Valuation Act (1887), Ss. 9 and 8— Suit 
for restitution of conjugal rights — Value for 
jurisdiction is not necessarily same as forcourt- 
fee — Plaintiff can put his own valuation for 
purposes of jurisdiction provided valuation is 
bona fide and not for effecting improper purpose 

— Jurisdiction of Court other than District 
Court, Sub-divisional Court or Assistant Dis- 
trict Court extended by Government to suits or 
original proceedings without value — Court can 
entertain suit for restitution of conjugal rights 
provided plaintiff's valuation gives it jurisdic- 
tion. 

- Section 6 does not apply to a suit (or restitution 

of conjugal rights. In such a suit therefore the 
value as dcteriniDablo for the computation of court- 
fees and the value for tbe purposes of jurisdiction 
are not necessarily tbe sumo. [P 188 C 1] 

In a suit for restitution of conjugal rights tho 
plaintiQ is entitled for the purposes of jurisdiction 
to put any value he likes on the relief sought and 
thus determine tbe Court in nbicb the suit is to be 
instituted, provided that tho valuation is made 
bona fide and not in order to efioct an improper 
purpose : 84 Bom 28C, Bel. on; 2 L B R 140 (P B), 
Not Api>r.\ Cau law discussed. [P 189 C 2) 

A Court, other than tbe District Court, or tho 
Sub-divisional Court or the Assistant District 
Court, tho jurisdiction of which has been extended 
by Government to suits or original proceedings 
without restriction as rt^ards the value, has juri.s* 
diction to bear and determine a salt for restitution 
of conjugal rights provided the valuation placed 
upon tbe suit by tbe plaiutifi in bis plaint gives 
the Court jurisdiction. [P 187 C 2; P 189 C 2] 

K. C. Sanyal — for Appellant. 

N. Dose — for Respondent. 

RobertB C. J. — The following two ques- 
tions come before us by way of reference 
from a Bench of this High Court : 

(1) Has the plaintifT in a suit for restitution of 
conjugal rights tbe right to put any value he likes 
on the relief sought, %nd thus determine the Court 
in which the suit is to bo instituted, provided he 
docs not do so arbitrarily or from improper mo- 
tives? and (2) Has a Court, other than the Districtl 
Court, or the 8ub-divisional Court or tho Assistant! 
District Court tho jurisdiction of which has been 
extended by Goverumont to suits or original pro- 
ceedings without restriction as regards tho value, 
jurisdiction to hear and determine a suit lor resti- 
tution of conjugal rights? 

In my opinion it is necessary in order to 
reach a right conclusion to remember that 
calculation for court- fees is not necessarily 
the same thing os valuation for jurisdiction. 
Tbe Court-fees Act in s. 7 states how valua- 
tion for court, fees shall be computed and in 
Sch. II, Art. 17 (vi) provides for a fixed fee in 
cases in which it is not possible to estimate 
at A money value the subject-matter of dis- 
pute and which are not otherwise provided 
for by the Act. As my learned brother Mya 
Bu J. has pointed out in bis order of refer- 
ence, it is settled law that a. suit for resti- 
tution of conjugal rights is one in which 
tbe value of the subject-matter in dispute 
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cannot bo estimated satisfactorily in terms 
of inoDoy: and consequently it is a suit 
which may be brought upon payment of the 
6xed foe of Rs. 10 mentioned in cl. (vi) of 

Art. 17. Section 9, Suits Valuation Act, says: 

WhGD tho subject-matter of suits of any class, 
other than suits montioned in the Court*fees Act» 
1870. 8. 7, paras, v and vi, and para, x, cl. (d), is 
such that in the opinion of the High Coart it does 
not admit of being satisfactorily valued, the High 
Court may» with the previous saocUon of the 
(lovornor, direct that suits of that class shall, for 
the purposes of the Court^feee Act, 1870, and of this 
Act and any other enactment for the time being in 
force, bo treated as if their subject-matter were of 
.such value as tho High Court thinks fit to specify 
IQ this behalf. 

A suit for restitution of conjugal rights 
does not fall within any of the paragraphs 
mentioned here, and as it does not admit of 
being satisfactorily valued the High Court 
might, with the previous sanction of the 
Governor, make rules determining the value 
of suits of that class. But no such rules have 
so far been made. Now s. 8, Suits Valuation 
Act, says: 

Where in suits other tbau those referred to in 
Iho Court-fees Act, 1870, S. 7, paras, v. vi and ix, 
and para, x, cl. (d), court-fees are payable ad valo- 
rem under tho Court-fees Act, 1870, the value as 
determinable for tho computation of court- fees and 
the value fur purposes of jurisdiction shall be the 
same. 

This section deals with certain suits in 
which court-foes are payable ad valorem; it 
has therefore no application to a suit for 
restitution of conjugal rights. In such a suit 
therefore the value as determinable for the 
computation of court-feos and the value for 
thb purposes of jurisdicHon are not neces- 
isarily the same. Indeed, under the Court- 
fees Act no “value" is Bxed to such a suit, 
but the statute merely says that a fixed fee 
is payable. But for the purpose of framing 
his plaint, the plaintiff must, so far as the 
case admits, insert therein a statement of 
tho value of tho subject-matter of the suit 
for the purposes of jurisdiction. This deter, 
mines the forum, since under 8. 15, Civil 
P. C., every suit shall be instituted in the 
Court of the lowest grade competent to try it. 

Now in 2 L B R 140* a Full Bench of the 
Chief Court of Lower Burma declared that 
in a suit for the custody of a child, (the value 
of which was equally not capable of being 
estimated in money) it could not be said 
that it was beyond the pecuniary jurisdic- 
tion of the Township Court. This deoision, 
in effect, seeks to make a rule determining 
the value of such a suit; but this is not in 

1 . (’08) 2 L B R 140(F B), Ma Sbwo Ge v. Mauog 

8hwe Pan. 


conformity with the views expressed by the 
High Courts in Calcutta, Allahabad or Bom- 
bay . In 84 cal 852^ it was held by a Bench that 
a plaintiff is bound to valne his suit, but 
that if from some improper motive he either 
undervalues it or overvalues it the Court 
must decide wbat should be considered ta 
be the proper value. The judgment of the 
Bench continues : 

Id 13 Cal 2323 and 18 Cal 878* it has been held 
that a suit for restitution of conjugal rights is in- 
capable of valuation, but those cases turned on the 
construction of statutes which contemplateastrict 
money-value and not merely a valuation by a 
plaiotiS for the purposes of ordinary jurisdiction. 
There may not to any pecuniary valne of the sub- 
ject-matter of a suit, a mere sentiment, a toneGt, 
or a feeling outraged, may not possess a pecuniary 
value. A suit to recover damages for loss of roputar 
tion on a sentimental wrong is certainly incapable 
of valuation in one sense. A suit based on the 
ground of a wife’s adultery is incapable of satisfac- 
tory valuation, but the plaintiff has still to value 
the relief bo claims in our Courts. 


Then in 87 Cal 860® another Bench pointed 
out that the case in 31 Cal 849® relied on in 
the order of reference in tho present matter 
is, 80 far as it deals with the jurisdiction^ of 
the Munsif to entertain a suit for restitution 
of conjugal rights, obiter dictum. They 

added : , . 

We see no reason to dopatk from what appears to 
have boon the practice in this province for a num- 
her of jeara and which has been acMpted sa the 
practice in other provinces, and to hold that, lor 
tho purposes of jurisdiction a suit to set aside an 
adoption is incapable of valuation. The proct oe 
has always been that it is competent to the plalD* 
tiO to value the relief claimed in his suit, and th^ 
valuation has been taken to determine the forum 
of tho Court to decide the suit. 


Ag has been remarked in the order of 
erence, a Full Bench in AUahabod has 
Blared that in a suit for restitution of con- 
jal rights the value of such a suit for the 
rposes of jurisdiction is what the plaintiff 
Boses to put upon it provided that the suit 
not unwarrantably undervalued or over- 
,ued from improper motives : 28 ALL 646. 
kman J. said that the practice of aUowmg 
3 plaintiff to put a value on the relief 
»ioh he asks for and thus to dotermino 
3 jurisdiction was not iUegal and that no 
narture should be made fro m it. Subsg : 

C L J 400 : U 0 W N 468. 
'o Mohamed Mandal v. JlMbot .. Bibl. 

{■80 IS Cal 289 ,Go]am B^manv.Patimj«‘^^ 
(’91) 18 Cal 878, Mowala N.wax v. 

(^10) 87 Cal 860 : 6 I 0 086 : ^ ^ W N 938. 

rablad 0 ^»“^ra I>m v. D^rka Na ^ 

(•04) 81 Cal 849 : SOWN 705, 

[hi V. Mobamod HaUm. . .gog A W N 99 
(’06) 28 All 646 : 8 A L J 966 .IW 
' B), Zair Hasain Khan v. Khn« 
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quently io SS ALL 7G7^ where the valuation 
for the purposes of jurisdiction in a suit for 
restitution of conjugal rights was Rs. 1150, 
Tudball J. explained that this was an arbi. 
trary valuation made by the plaintiff for the 
purpose of selecting the Court in which the 
suit would be brought; this did not alter the 
fixed fee payable under cl. (6) of Art. 17 in 
sob. 2, Court. fees Act. The word ‘arbitrary* 
is here employed in its strict sense : in this 
sense every valuation of a suit must be arbi. 
trary except where the plaintiff claims cur. 
rent coin of the realm. In the order of 
reference a distinction is sought to be drawn 
between cases in which the valuation cannot 
be satisfactorily made and those in which 
it cannot be made at all. 1 cannot see the 
distinction; some suits are capable of being 
valued by a process of reasoning which is 
suBoeptible of being followed and checked, 
and others are not. In the latter case they 
will (unless special provision has been made 
for them) fall under cl. (c) of Art. 17 of Sch. 2, 
Court-foes Act, but there must still be an 
arbitrary or notional or speculative valua. 
tion placed upon them for the purpose of 
jurisdiction. 

In some other decisions the word “arbi- 
trary" has been used in a different sense 
which suggests deliberate unfairness for the 
puri )080 of gaining some advantage to which 
the plaintiff is not entitled. This is a more 
colloquial sense of the word. The trend of 
the decisions shows that the Courts will be 
vigilant to see that a plaintiff is not enabled 
to use his undoubted right to place a no. 
tional or speculative valuation upon his suit 
for the purposes of jurisdiction in order to 
effect an improper purpose; as for instance 
by undervaluation to restrict the rights of 
appeal which the defendant to the action 
might otherwise enjoy. In 8 Bom 8l" West J. 
said : 

What prima facie determines the jurUdiction is 
the claim or subject-matter of the claim as esti- 
mated by the plaintill An exaggerated claim 

thus brought for the purposes of getting a trial in 
a dilTeront Court from the one intendod by the 
Legislature, ia substantially a fraud upon the law 
and moat be rejected whether it arises from more 
recklessness or from an artful design to get the ad- 
judication of one Judge instead of that of another. 

Then in 84 Bom 236*® it was held that, in 
a suit for restitution of conjugal rights so 
far as the valuation of the claim for pur. 

8. Cll) 33 All 767 : H I 0 186 : 8 A L J 689, Tis^ 
V. Faiyaz Husain, 

9. (’84) 8 Bom 31, Lakshman Bhatkar v. Babsji 
Bhatkar. 

10. (’10) 34 Bom 236 : 4 I 0 886 : 11 Bom L R 

1362, Jasoda v. Obhotu Menu. " - 
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poses of jurisdiction is concerned, the law 
leaves it to the plaintiff to put his own 
valuation on the plaint, and accepts it for 
this purpose unless it is vitiated by some im. 
proper motive such as a deliberate design to 
give the Court a jurisdiction which it does 
not possess. I would answer the questions 
propounded as follows : 

(1) In a suit for restitution of conjugali 
rights the plaintiff may, for the purposes of! 
jurisdiction put any value he likes on the 
relief sought and thus determine the Court 
in which the suit is to be instituted, pro- 
vided that the valuation is made bona fide 
and not in order to effect an improper pur- 
pose: 

I avoid the use of the word “arbitrary" 
because it has been employed by the various 
High Courts io different senses and is sus- 
ceptible of misinterpretation. 

(2) The answer is in the affirmative, pro- 
vided the valuation placed upon the suit by 
the plaintiff in his plaint gives the Court 
jurisdiction. 

Costs of this reference, advocate's fee ten 
gold mohurs, to be costs in the appeal. 

Dunkley J. — I agree. 

Sharpe J. — I agree. I think that it may 
perhaps be desirable that I should point out 
that R.l(i) of o. 7, Civil P. C., requires a plain- 
tiff to state in his plaint the value of the 
subject-matter of the suit for the purposes of 
jurisdiction as well as for the purposes of 
court. fees, as far as the case admits. I have 
nothing else to add to what my Lord has 
said. 

G.N./n.K. Answer accordingly. 
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Shaw J. 

Maung Chan Sein — Applicant 

V. 

The King. 

Criminal Reyn, No. 631B of 1940, Decided on 
10th December 1940, from order of Headquarters 
Special Power Magistrate, Insoin, in Criminal Trial 
No. 104 of 1940. 

Penal Code (1860), S. 408 — Broker working 
under or lor firm is not necessarily servant of 

firm — Broker can be actual seller as well 

Accused broker having bought paddy himself 
and paid purchase money in respect of it receiv. 
Ing some advance against said paddy certain 
sum from complainant firm and agreeing to 

deliver same to firm at fixed time and place 

Accused held independent vendor to firm and 
since ownership in money advanced by firm 
passed to accused any condition attached to its 
use did not amount to trust — Undertaking by 
accused to use advance expressly to pay for 
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paddy bought by him did not make him trustee 
for money — Conviction of accused under S. 408 
held could not be sustained. 

To work us a broker under or for a firm Is not 
necessarily to become their servant. A broker is 
well understood to bo nothing but a middleman, a 
person who brings together a buyer and a seller. 
But a broker c.an be an actual seller as well. [P 1900 3] 
The accused being a broket and having bought a 
certain quantity of paddy which was lying at 
certain places, received as advance against the said 
paddy a certain sum of money from the complain- 
ant firm and agreed to deliver that paddy to the 
firm at a certain place by a certain date. The 
accused who merely represented tbathohad entered 
into contracts for the purchase of paddy and paid 
purchase money in respect of them in order to be 
able in turn to supply paddyto the firm. undertook 
to use the advance paid to him to complete those 
purchases and so I* in a position to deliver the 
paddy to the firm : 

Held that tho accused was an independent vendor 
to the firm and since tho ownership in the money 
advanced passed to the accused, any condition at- 
tached to its use did not amount to a trust, and 
tho undertaking given by him to use that advance 
payment for tho express purpose of payment for 
paddy bought by him, as represented by him, and 
for no other purpose did not make him a trustee of 
the money. The failure to carry out a promise or 
an undertaking to do something withit upon being 
paid a sum of money, might possibly lay the de- 
faulter open to some other charge dependent upon 
what were tho reprcFentations, but as tbo money 
h.ad become his and was no longer the property of 
tho payer of tho iiioney, there could be no trust in 
respect of how it should be used for tho benefit of 
the payer of tho money. Consequently the accused 
could not bo convicted under 8. 408 : 7 L B R 1C 
(FB). nel. on; {'19) C A I R 1919 h B 60, Dialing. 

[r 191 C 2; P 192 C 1. 2) 

Dr. Da Han — for Applicant. 

Foucar — for Company. 

Order. lo the Court of tho Ilead-quar- 

ters Magistrate, loseio, the applicant was 
convicted of having "committed criminal 
breach of trust in respect of Rs. 2600 which 
he had received from the complainant, agent 
of Messrs. Steel Brothers, for tho express 
purpose of delivery of paddy said to have been 
bought already by him,” to use the words of 
the 6nding. The charge was that be "being 
a servant in the employment of Messrs. 
Steel Brothers, and in such capacity en- 
trusted with certain proi)erty, to wit money 
Rs. 2600, committed criminol breach of trust 
with respect to the said property” on or 
about 2nd February 1940. The offence was 
said to be one under S. 406, Penal Code. 
The only statements in the learned Magis. 
trate’s judgment which may be taken as 
amounting to a Bnding that the applicant was 

a servant of the company are the following : 

Tbo poBitioD of the aceufied Chan Boio ia Doi an 
indopondoDt paddy dealer or casual suppUar of 
paddy* Ho is a head broker of Mossra* Steel 
Brothers & Co. and his remonerationis the broker* 
age of Be* 2 per 100 baskete of paddy bonght. 


As was stated by the learned Sessions 
Judge, OD appeal, the questions put to the 
applicant were not as full as they might 
have been nor did the applicant appear to 
understand fully each question put to him. 
The result on appeal was that the finding 
of the Court below was altered and the 
learned Sessions Judge found that the appU. 
cant committed criminal breach of trust in 
respect of a sum of Rs. 1160 entrusted to him 
on the date set out in the charge for the 
purpose of buying 1000 baskets of paddy on 
that day aud delivering to the company on 
the same day, which was according to him 
an offence punishable under s. 408, Penal 
Code. Again it was taken that the applicant 
was a servant of the company. The learned 
Sessions Judge stated : 

He admitted that be was a sub-broker in tbo 
service of the company who aro prosecutiog him 
aud that he was engaged by them in tho first iu- 
stauco Id tbo year 1988. 

The admission of the applicant was in 
answer to the first question put by the 

Magistrate. That question was : 

It is stated that from 1998 up to 1989-40 you 
woro working as a broker under Steel Brothers Co. 
Is it true 7 


The answer was "It is true." No question 
pas put to the applicant as to his remuuera. 
ion or other gain which he expected to 
,ot for what he was to do, nor indeed was 
le asked to state what was the exact nature 
1 the business he was to perform for and 
,n behalf of Steel Brothers. To work as a 
iroker under or for a firm like Steel 
Brothers & Co. Ltd., is not necessarily to 
lecome their servant. A broker is weU 
inderstood to be nothing but a middleman, 

, person who brings together a buyer and 
seller That is the ordinary acceptation of 
be term "broker." But a broker can be an 
ctual seller as well. What exactly was the 
elabionsbip between the applicant aud 
)teel Brothers cannot be understood by a 
□ere reference to the fact that he was given 
, brokerage of Rs. 2 per hundred baskets of 
laddy bought or that be worked as a broker 
or Steel Brothers since 1938. I am afraid 
bat the case against the applicant was not 
learly understood by assuming hw servw 
,nd overlooking the signiBcance of 
■elationsbip between ‘h® 

Bteel Brothers. The learned Sessions Judge 
•eason for convicting the applicant is to w 

fathered from on that 

>articolar date the JafkoU of paddy 

Sa. 1160 to go and ooUeot !«» baei^^ company, 
m tho aame day and to dellvw w w ^ 

rhe eompany'a agent even aent hla wo” 
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that the money was given to the owner of the 
paddy and the evidoooo goes to show that the 
appellant, for reasons of his own, managed to 
divest bimaelf of the clerk's company and that be 
did not appear on that day or on any subsequent 
day to deliver either the paddy or the money to 
the company. In respect of this particular item of 
transaction therefore the appellant was clearly act- 
ing as the agent or servant of the company and 
the facts are almost idonlical with those maintain- 
ing in 10 L B R 81 , t in which case it was held 
that there was orimioal broach of trust. 

To begin with, it is important to see 
wbat was the complaint laid against the 
applicant. It is to be found in Ex. A, letter 
which was made the first information report 
and it runs : 

Maung Chan Sein has worked as a broker to 
Btoel Brothers & Co. Ltd., Thon/o, sinoe 1036, and 
has also continued bis service as broker to us for 
the season 1039-40. On 2nd FoViruary 1940, I gave 
him Bb. 2C00 os advance for 4900 baskets of paddy 
bought by him and to be delivered to Messrs. Steel 
Brothers Go. Ltd., Okkan buying station on or 
before 12th February 1940. This sum of Rs. 2600 
bo did not account for, nor did ho supply us with 
paddy on the said date. I waited for some time, 
but after enquiries, it was found that be bad 
absconded with the money. 

In respect of that complaint, there was 
produced a document bearing the date, 2nd 
February 1940, It is written both in English 
and in Burmese. The applicant put his 
signature to both parts. It is a receipt 
which runs as follows : 

Received from Messrs. Steel Brothers A Co. Ltd., 
the sum of rupees two thousand six hundred only, 
being advance against four thousand nine hundred 
baskets Ngatsaing and Saingauog paddy already 
bought by mo and lying at Thaikkone and Thab- 
yegon and to be brought to Messrs. Steel Brothers 
& Co. Ltd.’s Okkan buying station on or before 
12tb February 1040. It U oloarly understood by me 
that the whole of the above sum is paid to me for 
the express purpose ol payment for paddy bought by 
me as representod above and for no other purpose. 

The learned Sessions Judge’s finding 
would seem to show that the document did 
not represent the true state of facts as to 
the amount paid on 2nd February 1940 or os 
to the quantity of paddy bought and to be 
delivered. The whole fact of the matter 
was that Maung Tun Pe, the complainant, 
was barely intelligible in his anxiety to 
prove that there was some sort of a trust 
created. His fear seems to have been that 
the payment might be treated as part of 
the^ price paid in advance towards paddy 
which was to be supplied by the applicant 
by way of sale — which indeed it was. The 
document (ex. d) must be interpreted ac- 
cording to its terms, to see whether it 
fibows that the applicant was a servant of 
the company and as such entrusted with 

!• (’19) 0 A I R‘‘T919’irB~60 : 61 20 

Cr L J 618 : 10 L B R 81, Pjo Qji v. Emperor. 


money to do a specific thing in a specified 
manner with it for the company. Thor© is 
DO other document to bo read along with it, 
except Ex. C. The oral evidence given, while 
it may be helpful to understand details of 
dealings, cannot bo used to explain wbat is 
contained in the document itself. On mat- 
ters about wbioh the document is silent, of 
course the oral evidence must be referred 
to for finding out what was the position in 
relation to such matters. The applicant is 
described in the document as head broker 
where ho signed it. It is stated in the docu- 
raent that he received from Steel Brothers 
Go. Ltd., Us. 2C00 being advance against 4900 
baskets of Ngatsaing and Saingaung paddy 
already bought by him and lying at Thaik. 
kone and Thabyogon. So far the meaning 
seems clear namely that he. being a broker 
and having bought a certain quantity of 
paddy which was lying at certain places, 
received as advance against the said paddy a 
certain sum of money from Steel Brothers. 
Then the document goes on to show that 
poddy was to bo brought to Steel Brother’s 
Okkan buying station on or before I2bh 
February 1940. This means that the appli- 
cant agreed to deliver that poddy to Steel 
Brothers at a certain place by a certain 
date. It is difficult to read into the docu- 
ment up to this point any kind of entrust- 
ment of the money. Reliance is however 
placed on the sentence which concludes the 
document. But I fail to appreciate how a 
trust is imposed by agreement or by impli. 
cation in that sentence. It merely means 
that the applicant, who had reprosonted 
that he bad entered into contracts for the 
purchase of paddy in order to bo able in 
turn to supply paddy to Steel Brothers, 
undertook to use the advance paid to him 
to complete those purchases and so be in 
a position to deliver the paddy to Steel 
Brothers. 

Paddy is treated as bought when a con- 
tract is entered into, sometimes payment 
by way of earnest money being given, but 
delivery can only be had on payment of the 
price at the time of delivery, unless credit 
is allowed. Maung Tun Pe’s evidence and 
Ex. C go to show that the applicant made 
representations that be bad m^e purchases 
of paddy and paid earnest money in respect 
of those purchases. When thereupon pay- 
ment of the money was made to the appli- 
cant did it remain the property of Steel 
Brothers & Co. Ltd., or did the ownership 
in the money pass to the applicant ? That 
is the test to be applied. If ownership in 
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the money passed to the applicant then any 
condition attached to its use would not 
amount to a trust. To fail to carry out a 
promise or an undertaking to do Bometbing 
iwith it upon being paid a sum of money, 
may possibly lay the defaulter open to some 
other charge dependent upon what were 
tlie representations, but, as the money had 
become his and was no longer the property 
of the payer of the money, there can be no 
trust in respect of how it should be used 
for the benefit of the payer of the money. 
It is not the case of Steel Brothers that the 
transactions were made directly as between 
the original paddy owners as sellers and 
themselves as buyers, through the applicant 
acting merely as their broker. Exhibit c 
shows that the applicant himself purported 
to buy from the original paddy owners, 
through sub. brokers, at prices which might, 
but need not, correspond with the prices at 
which he in turn had offered to sell or sup. 
ply paddy to Steel Brothers. Maung Tun 
Pe gave bis requirements for Steel Brothers, 
be called them orders, to his brokers, called 
head brokers, at fixed prices. The applicant, 
like the head brokers, ran the risk of losing, 
in case of fluctuations in the market, if his 
sub-brokors or sellers failed to deliver ac. 
icording to contract. Therefore, there can 
|be no doubt that the applicant went about 
and made purchases on his own account for 
the purpose of being able to carry out his 
obligation to supply to Steel Brothers. Hav- 
ing entered into contracts himself, he then 
offered to supply a certain quantity of paddy 
to Steel Brothers according to their require- 
ments, and against that offer of supply he 
received an advance payment from Steel 
Brothers through their agent Maung Tun 
Pe. It seems to me that the undertaking 
given by him to use that advance payment 
for the express purpose of payment for 
paddy bought by him, as represented by 
him, and for no other purpose, does not 
'make him a trustee of the money. This 
case is covered by the Full Bench ruling in 
7 L B R 10.* It has been contended on behalf 
of the prosecution that the applicant was 
not an independent vendor to Steel Brothers 
but was only a buyer on behalf of Steel 
Brothers. If that were so, the complainant, 
Maung Tun Pe, should have been able to 
prove the transactions which Steel Brothers 
had entered into with the original paddy 
owners. What he said was : 

2. (’18) 7 L B R 16 : 19 I 0 145 : 6 Bur L T 13 : 
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The number of baskets mentioned in Ex. B are 
the number of baskets which should be delivered 
to the company at the quoted prices by me. The 
delivery of paddy on these terms no reference 
to the current market price of paddy then prevail- 
ing. The price quoted ia the agreed price arrived 
at between the parties. I am not responsible for 
the fluctuation in the market price of paddy. The 
buying orders were given by me to the brokers to 
buy paddy at such and such price and if they agree 
the documents in the nature of Ex. B are usually 
executed. If they agree to the price they execute 
the form in Ex. B and were paid the money at the 
time of such execution. The money was paid after 
the paddy was bought and not otherwise. 

It is impossible to read into all those 
statements the simple fact that the appli- 
cant was a mere buyer for Steel Brothers, 
whose duty was only to bring the sellers 
into contact with Steel Brothers as the 
buyers. Maung Tun Pesaid that the docu 
meat (ex. B) itself contains : “The advance 
of Bs. 2600 was paid for paddy 4900 baskets 
already bought by the accused." His own 
words belie what is now suggested on behalf 

of the prosecution. They are ; 

I meant to say that the paddy 4900 baskets was 
already bought and not for paddy which ho had 
not bought yet. I meant that this paddy 4900 bas- 
kets was already in bis hands. The accused gave 
me the particulars where the paddy was stored up 
in Ex. 0 wherein all the details were ebown. 
ExhibitCwasdolivered tomoonaistJanuary 1940. 

It is nowhere stated that the transactions 
were made as between the original owners 
or sellers and Steel Brothers. On the con- 
trary, it was suggested by Maung Tun Pe, 
on hearsay evidence, that Ex. C was entirely 
bogus and there were no purchases made 
by the applicant. Therefore, whether the 
amount paid to the applicant on 2nd Febrn. 
ary 1910 was Rs. 2600 or only Rs. H 60 , there 
was, in my opinion, no trust created in res- 
pact of the amount paid as advance. I can 
see no similarity between the facts of this 
case and those in 10 L B R 31.‘ upon which 
groat reliance was placed by 
advocate who appeared on behalf of tbe 
complainant. Why the advance was ever 
paid, to differentiate this owe from that 
relied on for the prosecution, ia brought out 

by the statement of Maung Tun Pe • 

It 1 bad known that the statement made in 
Ex C was false I would not 

money but etopped all transactions thenand them^ 

As EX. 0 showed purchases sa.id to have 
been already made by the applicant, be 
money could not have been given to tne 
applicant to purchase a specified 
pSSdy Bpooided pncos on 
Brothers: nor does Ex. B wy » > 

bearing that Pe also it 

re-examination of applicant 

will be seen that a broker like the app 
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actually has to buy paddy and on the 


strength of that to supply in turn to Steel 
Brothers, resulting sometimes in shortage 
and consequent loss to himself. The con. 
viotion of the applicant was founded upon a 
wrong interpretation of the material evi- 
dence and a mistake of law, and it cannot 
be sustained. I accordingly allow the ap- 
plication for revision and set aside tbe con. 
viotion and sentence. I direct that tbe 
applicant shall be released so far as this 
case is concerned. 

G.n./r.k. Revisioyt allowed. 
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SPECIAL BENCH 

Roberts C. J., Dunkley and 
Sharpe JJ. 

T. E. Lecky Thompson — Applicant. 

V. 

3/rs. M. Z. Lecky Thompson and another 

— Respondents. 

Civil Bof. No. 6 of 1010, Decided on 12lb Ma; 
1911, made by Diet. Judge, Mylngyan, (or condrma. 
tioD of dooroo (or dlesolution of marriago. 

Divorce Act (1869), Ss. 12 and 14 — Obligation 
to consider all aspects of case mentioned In 
Ss. 12 and 14 is not extinguished merely because 
case is undefended — A’s wife occupying bedroom 
in Railway Rest room with D at Rangoon on 
night of 25th August— wife leaving her hus. 
band at Myingyan on various pretexts previously 
and staying at Rangoon — A’$ wife and D held 
committed adultery with each other on night of 
25th August. 

It is obligatory on a Court ODtortaining a poti- 
tlon under tbe Divorce Act to consider all the 
aspects of tbe case mbicb are mentioned in Ss. 12 
and 14 and that obligation is not extlaguisbed by 
tbe mere (act that the case is an undefended one : 
<'89) 26 A I R 1989 Rang 189, Foil. [P 193 0 2 ; 

P 194 0 1) 

A'i wife and B occupied a bedroom in a Railway 
Rest room at Rangoon from about 11 P. M, on 
25th August to about 7 A. M. on 2Ctb August 1910. 
A' a wife used to leave him at Myingyan on various 
pretexts and come and stay in ^ngoon : 

Held that A's wife and B committed adultery, 
each with the other while occupying the bedroom 
on the night of 26th August. (P 19S 0 3] 

Sharpe J. — This case comes before us 
under S. 17, Divorce Act, for confirmation of 
a decree for dissolution of marriage made by 
the District Judge, Myingyan, on 30th Sep- 
tember last on the petition of a husband. 
The petition was presented to the District 
Court by the husband under B. 10 of tbe Act; 
in it he prayed that bis marriago might be 
dissolved on the ground that his wife bad, 
since the solemnization thereof, been guilty 
of adultery, tbe adultery alleged being said 
to have been committed by the wife with 
1911 R/25 & 26 
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the co-respondent at the Railway Rest, 
rooms here in Rangoon on 26th August last. 

Tbe petition was undefended. The bus- 
band abundantly proved tbe adultery alleged 
by calling not only a friend of bis who, at 
his (the husband’s) request, “shadowed” the 
wife and co-respondent on the evening in 
question and who purposely booked and 
occupied tbe next bedroom at the station 
to that occupied by the guilty couple, but 
also tbe railway servant who, as Assistant 
Station-master at Rangoon on duty that 
evening let bedroom No. 9 at the Rangoon 
Railway Station Rest-rooms to the wife and 
the co-respondent at about ll p. M. on the 
night in question, and also an employee of 
tbe Catering Contractors who, about mid- 
night that night, supplied some soda- 
water to a lady and gentleman in bedroom 
No. 9. There can bo no doubt that the wife 
and tbe co-respondent occupied this bed 
room No. 9 from about 11 P. M. on 25th 
August to about 7 A. M. on 2Gth August 1940 
and having regard to the surrounding cir- 
oumstances of the case — tbe wife used to 
leave her husband at Myingyan on various 
pretexts and come and stay in Rangoon — 
I have no doubt that, as the learned District 
Judge has found the wife and tbe co-respon- 
dent committed adultery, each with tbe 
other, while occupying this bed room on 
that night. 

The District Judge was satisfied that the 
husband bad not been conniving at that 
adultery and he further held that the peti. 
tion was not presented or prosecuted in 
collusion with either the wife or the co- 
respondent. I can see no reason for thinking 
that tbe learned Judge was wrong in regard 
to either of those two matters, but s. 12 of 
the Act also required him to satisfy himself, 
so far AS he reasonably could, that the bus- 
band had not been in any manner accessory 
to this adultery and that be had not con- 
doned the same. The provisions of S. 12 must 
always be carefully observed by a Court 
exercising iurisdiotion under tbe Divorce 
Act. Further, it does not appear that the 
learned District Judge ever considered in 
this case whether or not the husband had 
been guilty of such conduct as made the 
pronouncement by him of a decree not a 
matter of obligation under Part l of S. 14 
but a matter of discretion under the proviso 
to that section. 1 referred to the importance 
of these matters in my judgment in 19391 
R L R 1,* and the obligation of a Court which 

1. (’89) 26 AIR 1939 Rang 189 : 183 I C 49 : 1939 
R L R 1, Po Tun v. Ma Chit, 
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'is entertaining a petition under the Divorce 
Act to consider all the aspects oC the case 
which are mentioned in Ss. 12 and 14 of the 
Act is not extinguished by the mere fact 
that the case is an undefended one. 

This Court has power, under S. 17 of the 
Act, to send back to the District Court a 
case such as the present one; but I think it 
unnecessary to do so in this particular case, 
as it appears to me that there is suflBcient 
evidence on the record to enable us to come 
to a conclusion on the matters upon which 
the learned District Judge unfortunately 
omitted to record findings, as he should 
have done. I see no reason for supposing 
either that the husband in the present case 
had been in any manner accessory to the 
adultery which he alleged and proved, or 
that he had condoned the same; indeed the 
evidence satisfies me that he had done 
neither of those two things. Those are the 
findings at which I myself arrive in respect 
of the matters mentioned in S. 12 which the 
learned District Judge omitted to consider, 
although be was under a duty to do so. 
Turning now to S. 14, it is impossible to say 
that the husband in the present case was 
guilty of unreasonable delay in presenting 
or prosecuting this petition; on thecontrary, 
he seems to have acted with great prompti- 
tude. As none of the other matters men- 
tioned in the proviso to S. 14 have been 
suggested against the husband in the present 
case, the granting of a decree, therefore, be- 
comes a matter of obligation on the part of 
the Court, under part 1 of 8. 14, Divorce 
Act. Although the two children of this 
marriage are still only ten and six years of 
age respectively, no order was asked for by 
the husband in respect of their custody, and 
so the District Court was right not to make 
any such order. In my judgment we ought 
now to confirm the decree made by the 
learned District Judge. 

Donkley J. — I agree. 

Roberts C. J. — I agree. 

g.n./R.k. Decree confirmed. 
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Roberts C. J. and Ddnkley J. 

Ua Hmwe Yai and another — 

Appellants 

V. 

Daw Win Tha — Despondent. 

Lottors Patent Appeal No. 8 of 1940, Decided on 
17th December 1940, from decree of High Ooort, 
dated 19th March 1940. 


Limitation Act (1908), S. 5 and Art. 156 ~ 
S. 5 should be read together with dictum that 
act of Court cannot injure suitor — Contrary to 
O. 41, R. 30, Civil P. C., first appellate Court 
passing judgment without notice to parties — 
Appellant is entitled to full statutory period for 
appeal from date of his knowledge of judgment. 

The dictum that an act of the Court cannot 
injure any of the suitors should be read together 
with s. 6 and the expression "sufBoIent cause” 
used therein should not be construed in too nar- 
row a sense. A litigant is entitled to expect that 
the infringement of the rules and orders of the 
Court by the Judge should not hamper him in his 
appeal. Consequently, where in contravention of 
the provisions of 0. 41, B. 30, the first appellate 
Court delivors its judgment at some future date 
without notice to the patties, the appellant cannot 
be prejudiced by the irregularity and therefore 
under 8. 5 must be granted the full period allowed 
by statute in which to file his second appeal from 
the date on which he comes to know of the judg- 
ment of the first appellate Court. It would be to 
put a new standardintothelaw ofiimitation to say 
that in such cases the appellant is only to be given 
such time as the superior Court might in the exer- 
cise of its judgment think reasonable. The standard 
of what is reasonable depends upon the period of 
limitation which the Legislature has sought to im- 
pose in the first case : (1871) L R 8 P 0 466 and 
(’15) 2 A I R 1915 L B 108, Bel. on. [P 194 0 2; 

P 195 0 1, 2; P 196 C 1] 

The word 'diligence' does not occur in S. 6 
although it is frequently referred to in judgments 
on the meaning of that section. The question of 
diligence arises only in cases whore there has been 
a delay beyond the period of limitation after the 
judgment from which the appeal fa preferred, has 
been delivered in accordance with law. Under Sec- 
tion 6, all that the appellants have to do is to 
satisfy the Court that they bad sufficient cause for 
not preferring the appeal within the period of limi- 
tation allowed. [P 196 0 1) 


B. il. Sen — tot Appellants. 

P. K. Basu — for Respondent. 

Roberts C. J. — In (i87l) L R 8 P c 465* 
; page 475, Lord Cairns said : ■ , 

Their Lordships are of opinion that one of the 
•St and highest duties of all Courts is to take care 
lat the act of the Court docs no injury to any of 
10 suitors, and when the expression the act of 
le Court’ is used, it does not moan merely tno 
>t of the primary Court, or of any intermedia^ 
3urt of appeal, but the actof tbeOourt os a whoW 
om the l^est Court which entertains iurlrfio-l 
on over the matter up to the highest (^Uft wbl^ 
aally disposes of the case. It Is the duty of t^ 
{gregato of those tribunaU. if I 
•mSd, to take care that no act of tbo 
le course of the whole of the proceedings does an 
ijory to the suitors in the Court. 

This dictum appears to m© to be one 
-bich it is useful to read together witb 
, 6. Limitation Act. decided 
rhich show that the expr^ion suffi^nt 
ause" used therein is not to be 
a to o narrow a sense. In the 

. (1871) L B 8 P 0 466 ; 40 ^ ^ ^ 1^4; jji'gar 
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peal the respondent brought a suit for pos- 
session and was refnsed a decree in the 
Township Court, but the Assistant District 
Judge allowed her appeal and granted her 
the decree sought for. Much to our regret, 
we notice that the Assistant District Judge 
who tried this case at Sandoway, returned 
to Akyab and delivered his judgment in 
Akyab some weeks later, on 29th July 1939, 
without observing the provisions of O. il, 
B. 90 in which it is clearly stated that an 
appellate Court shall pronounce judgmont in 
open Court either at once or at some future 
date of which notice shall be given to the 
parties or their pleaders. The consequence 
of this infringement of the rule was that 
in many senses the judgment was incom- 
plete, although no doubt technically the 
time by which limitation must be compu- 
ted runs from the date of its pronounce- 
ment at Akyab. It was incomplete because 
for example, a judgment thus delivered, 
which contained an injunction ordering one 
of the parties to refrain from doing a parti- 
oular act for a period of two months, let us 
say, would be inchoate until the party 
sought to be restrained bad notice of what 
the Court bad said. And it was incomplete 
in this sense, that no one could suppose 
that between 29th July and 26th September 
upon which date the parties became aware 
that judgment had been given any step 
could be taken by way of prosecution of an 
appeal. 

When the parties were informed in the 
Township Court of Taungup of what had 
happened two months later, it is said by 
Mr. Basu that the unsuccessful litigant 
knew that time had begun to run already, 
and that therefore the period within which 
he should prefer bis appeal had been cut 
down by this amount; and that therefore if 
be seeks to obtain the benefit of s. 6, Limi- 
tation Act, be must show that be has suffi- 
cient cause for not preferring the appeal 
within the 'cut down’ period and must 
satisfy the Court as to each day’s delay. In 
my opinion, this is too narrow a view to take 
of 8. 6, Limitation Act. It seems to me that 
a litigant is entitled to expect that the in. 
fringement of the rules and orders of the 
Q>nrt by the Judge should not hamper him 
in his appeal; and if he is allowed a reason- 
able time within which to bring that appeal, 
the best way of finding out what time is 
reasonable is to consult the article and to 
assume that 90 days will be a reasonable 
time. No doubt, if after the expiration of 
that period of 90 days, be seeks for a further 
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period, he must then show that he has acted 
with due diligence; but I cannot think that 
it is right to make the position of a would- 
be appellant worse and to hasten the steps 
by which he seeks to obtain what he be- 
lieves to be his rights because a mistake has 
been made of this character in the Court 
below. The case in 8 Bur L T 99^ shows that 
if an appeal is barred entirely through the 
negligence of the Judge in not giving notice 
to the parties of bis intention to deliver 
judgment, as required by the order appli- 
cable to an original suit, viz., 0. 20 , B. l the 
appellant cannot be held responsible and 
the appeal should be admitted. 

Mr. Basu has wisely conceded that if in 
this case the appellant could show that only 
a week were left, there would bo no diffi- 
culty in holding that s. 5 was applicable. It 
seems to me that it would be to put a new 
standard into the law of limitation to say 
that when a Court made a mistake of this 
character the appellant was only to be given 
such time as the superior Court might in 
the exercise of its judgment think reason- 
able. In my view the standard of what is 
reasonable depends upon the period of limi- 
tation which the Legislature has sought to 
impose in the first case. This appeal must 
therefore be allowed, and the case must go 
back to be heard by the learned Judge in 
second appeal upon its merits. The respon- 
dent must pay the costs of this api>eal in 
any event; advocate's foe eight gold mohurs. 

Dunkley J I am of the same opinion. 

As soon as it was conceded on behalf of the 
respondent — as, of course, it bad to be con- 
ceded — that after the appellants bad ob- 
tained knowledge of the judgment in first 
appeal, which had been passed against them 
in contravention of the provisions of 0. il, 
B. SO, Civil P. C., they must be granted some 
time in which to file their second appeal, 
then, in my opinion, the case for the res- 
pondent broke down. Mr. Basu contends, as 
the learned Judge on second appeal has held 
that the time which should given is a 
time which is reasonable in all the cironm- 
stances of the case. How is it to be decided 
what is a reasonable time in any particular 
case ? Surely it cannot depend on the opi. 
nion of a particular Judge, with possibly an 
incomplete knowledge of all the relevant 
circumstances, as to the period within which 
the second appeal could be filed if the appel- 
lants acted with due diligence. A "reason, 
able time" must be held by the Court to be 

ZTi’ie) 2 AIR 1915 1> BIOS : 27 To 784 : 8 Bar L T 
99, Ma Mo Thin v. Maung Ban Lud. 
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tho time 'which the Legislature has decided 
to be the reasonable time for the purpose of 
tho Limitation Act. In such a case as this, 
no question as to \vhether the appellants 
have acted with diligence arises. “Diligence" 
is not a word which occurs in S. 6, Limits- 
tion Act, and although it is frequently re- 
ferred to in judgments on the meaning of 
this section, the question of diligence arises 
only in cases where there has been a delay 
beyond the period of limitation after the 
judgment, from which the appeal is prefer- 
red, has been delivered in accordance with 
law. Under that section all that the appel- 
lants have to do is to satisfy the Court that 
they had sufficient cause for not preferring 
the appeal within the period of limitation 
allowed. On that point the dictum of Lord 
Cairns in (1871) L R 3 P C 465^ at p. 475, to 
which my Lord the Chief Justice has refer, 
red, is, in my opinion, conclusive in favour 
of the appellants : Actus curia neminem 
gravabit. The appellants cannot be preju- 
diced by the irregularity committed by the 
learned Assistant District Judge, and if they 
are not to be prejudiced thereby they must 
be granted tho period allowed by statute in 
which to file thoir second appeal from the 
date on which they came to know of the 
judgment of the Assistant District Court. 
Hence, in this case the appellants must be 
allowed 90 days from 26th September 1939 
and up to this limit any delay beyond tho 
strict statutory period of limitation allowed 
by Art. 156 must bo excused under tho 
provisions of S. 5, Limitation Act. 

O.n./r.R. Appeal allowed. 
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Roberts C. J. and Dunkley J. 

Kashavlal Ghellahhai <£ Co . — 

Appellants 

V. 

Chunilal and Harakchand A Co. and 
another — Bespondents. 

Civil First Appeal No. 92 of 1940, Decided od 
28rd December 1940, at^ainst decree of High Court, 
in Civil Regular Suit No. 296 of 1939, D/- 18th 
Jnno 1940. 

(a) Partnership Act (1932), S. 58 — Registra- 
tion of dissolved firm is not contemplated. 

The registration of a firm which baa been dis- 
solved is not contemplated by the Partnership 
Act : (’40) 27 A I R 1940 Rang 294. Foil. 

CP 196 0 2] 

(b) Partnership Act (1932), S. 69 — Suit by 
one partner of unregistered firm to compel other 
partners to join in registration of partnership Is 
barred under S. 69. 


Even assuming that in every partnership agree- 
ment there is implied an obligation on the part- 
ners to register the firm, that obligation would 
arise out of the partnership agreement, i. e., out 
of a contract, and the right, fiowlng from that 
obligation, of a partner to compel his co-partners 
to effect registration would be “a right arising 
from a contract, " and a suit to enforce such a 
right brought by one partner against the other 
partners of an unregistered firm is expressly barred 
by the provisions of S. 69 (1), Partnership Aot. 

[P 197 C 1, 2) 

(c) Specific Relief Act (1877), S. 55— Manda- 
tory injunction cannot be granted to compel 
partners to join in registration of partnership. 

The jurisdiction to issue a mandatory injunction 
is a discretionary jurisdiction which can be exer. 
oised only in a case which falls strictly within the 
four corners of 8. 56, Specific Relief Act. The 
obligation referred to in this section Is, of course, a 
legal obligation not a mere moral duty. Under the 
Partnership Act registration of a firm is optional 
and not obligatory. There is no implied obligation 
in every partnership agreement that the partner- 
ship should be registered. Hence a mandatory 
injunction cannot be granted to compel partners 
of a firm to join in registration of the firm. 

[P 197 0 a] 

R. Clark and C. A. Soorma — for Appellants. 

Dr. M. A. Haul — for Bospondont 1. 


Roberts C. J. — This was a suit brought 
by respondent 1 Chunilal and Harakchand 
& Co. for a mandatory injunction directing 
the appellants Kashavlal Ghellahhai & Co. 
and respondent 2, Nalabbdas Jagjivan, to 
join with them in registering the partnership 
between the plaintiff and defendants. The 
pleadings raised the issue whether such a 
partnership existed at all, for the defendants 
in their written statements pleaded that the 
partnership was deemed to have commenced 
from 9th February 1988 and was to continue 
so long as the guarantee brokers agreement 
with the said Messrs. Louis Dreyfus & Co. 
continued and remained in force ; that 
Messrs. Louis Dreyfus & Co. put an end to 
the agreement with effect from let July 
1939. In para. 1 of the plaintiffs' reply it was 
denied that the agreement was terminated 
on Ist July 1939 or at all. As was pointedi 
out in 1940 R L R 662,^ the registration of aj 
firm which has been dissolved is not con- 
templated by the Partnership Act : and 
therefore if this suit were maintainable at) 
all we should have to send the case back to 
the learned trial Judge to determine whe- 
ther a partnership still existed or not ; but 
for the reasons which I am about to give it 
appears to me that this suit was not main- 
tainable. Section 69, Partnership Act, enacts 
that no suit to enforce a right arising from 

1. (*40) 27 AIR 1940 Bang 294 • Atim 
1940 R L R 652, Bilasroy v. Solndla Steam 

NavigAtlon Oo. 
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a contract or conferred by this Act shall be 
instituted in any Court by or on behalf of 
any person suing as a partner in a firm 
against the firm or any person alleged to be 
or to have been a partner in the firm unless 
the firm is registered. An exception is made 
of the right to sue for the dissolution of a 
firm or for accounts of a dissolved firm or 
any right or power to realize the property 
of a dissolved firm. 

Section 65, Specific Relief Act, deals 
with mandatory injunctions which may be 
granted when it is necessary to compel the 
performance of certain acts to prevent the 
breach of an obligation. It is contended here 
that there is an implied obligation in every 
partnership agreement that the partnership 
should bo registered ; or at least that if any 
partner desires registration he should be at 
liberty to insist upon the other partners 
concurring in his wishes and joining him in 
effecting it. And the argument continues 
that since by 8.9 of the Act partners are 
bound to carry on the business of the firm 
to the greatest common advantage and to be 
just and faithful to each other, the refosM 
of one partner to effect joint registration is 
a breach of such an obligation as is contem. 
plated by 8.56, Specific Relief Act. But the 
Partnership Act nowhere enjoins registra. 
tion ; it merely states how registration may 
be carried into effect and what the effect of 
non-registration will be. It clearly contem- 
plates the existence of unregistered partner, 
ship firms, the partners of which may sue 
for dissolution. The suit which was filed 
ibere is within the terms of S. C9. Even if 
Itbere were an implied obligation such as is 
contended, a suit to enforce it would be a 
suit arising from the contract of partnership 
itself, and would be barred by that section. 
|But I cannot bold that any such obligation 
as to concur in effecting registration is 
implied in a contract of partnership. Again a 
mandatory injunction would only be granted 
where there was no other appropriate re- 
medy ; even where such an obligation was 
expressed in a partnership agreement it is 
clear from s.69(8) that a suit for dissolution 
is the proper and indeed the only available 
remedy. In (1848) 8 Deav 139^ the plaintiff 
obtained an injunction against the defen- 
dant who had turned him out of a partner, 
ship entered into under a binding agreement 
still in force, and in 82 Mad 76,^ the Court 

2. (1848) 8 Bear 189 : 68 R R 89, Eagland v. 

Carling. 

3. ('09) 82 Mad 76 : 1 I C 884 : 19 M L J lo : 4 

M Ii T 466, Venkata Roddl v. Naraeayya. 


entertained a suit and enforced by injunction 
express terms of a partnership agreement ; 
but this was before the Partnership Act of 
1932 and S.69 of that Act altered the whole 
position, and in view of its provisions the 
English case cited would be inapplicable in 
this country. The appeal must ^ allowed 
and the suit of the plaintiff-respondent l 
dismissed with costs in both Courts, advo- 
cates' fee in this Court fifteen gold moburs. 
We certify for two counsel. 

Dunkley J. — I am of the same opinion. 
The jurisdiction to issue a mandatory in- 
junction is a discretionary jurisdiction which 
can be exercised only in a case which falls 
strictly within the four corners of S. 55, 
Specific Relief Act. The obligation referred 
to in this section is, of course, a legal obli- 
gation, not a mere moral duty. The learned 
trial Judge has rightly held that under the 
Partnership Act registration of a firm is 
optional and not obligatory. This is clear 
from the provisions of Ss. 58 and 69. That 
was an end of plaintiff-respondent I's case. 
It is now urged that in every partnership 
agreement there must be implied an obli- 
gation on the partners to register the firm. 
1 cannot accede to this contention, but even 
if it were so, then that obligation would 
arise out of the partnership agreement, i. e., 
out of a contract, and the right, flowing from 
that obligation, of a partner to compel bis 
co-partners to effect registration would bo 
"a right arising from a contract,” and a suit 
to enforce such a right brought by one 
partner against the other partners of an 
unregistered firm is expressly barred by the' 
provisions of S.69 (l), Partnership Act. 
d.s./R.K. Appeal allowed. 
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Mya Bu j. 

Singer Sewing Machine Co . — Applicant 

v. 

Surath Singh — Respondent. 

Civil Revn. Ko. 229 of lOlO, Decided on 19tb 
November 1940, from order of Small Cause Court, 
BangooD, in Civil KIlsc* No. 294 of 1940. 

Civil P. C. (1906), O. 21, R. 63B and R. 63C 
(1) (Rangoon) — Notice under R. 63B issued — 
Garnishee failing to appear — Order under 
R. 63C (1) must be taken to be final not only as 
to garnishee's liability to pay but also as to 
amount he is liable to pay. 

Where the garnishee fails to appear in answer to 
the notice under R. 63B an order passed under 
B. CSC (1) must bo takoo to be final not only as 
regards the general question of tbo garniahoe's lio* 
bllity to pay but also the question of the amount 
which he is liable to pay. Consequeotly after tho 
Court has made an order under B. 6SC (1) the gar* 
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nishoe cannot be given an opportunity of proving 
that the amount of debt is less than the amount 
mentioned in the notice of attachment. 

^ [P 198 0 2] 

J. R. Chou'dhury — for Applicant. 

P. N. Bhattacharyya — for Respondent. 

Order. — This is an application for revi. 
sion under s. 25, Rangoon Small Cause Courts 
Act, against an order granting an applies* 
tion for review of judgment. By that order 
the learned third Judge of the Small Cause 
Court has virtually refused to bold an in- 
guiry as to the amount of the money lying 
in the hand of the applicant (garnishee) to 
the credit of the respondent’s judgment- 
debtor in esecutioD of the decree against 
whom the respondent obtained an order of 
attachment which was issued under 0.21, 
K. 4G, Civil P. C. The judgment-debtor 
being a clerk in the Singer Sewing Machine 
Company’s Office in Rangoon the prohibi- 
tory order was directed against a certain 
sum of money which the company held as 
security deposit from the judgment. debtor. 
The prohibitory order stated that the de- 
cree-holder had obtained a decree against 
the judgment. debtor for Rs. 308-8.0, that the 
judgment. debtor was thereby prohibited and 
restrained from receiving from the company 
"a certain debt alleged now to bo due from 
you to the said defendaut, namely, the sum 
of Rs. 303.6-0 out of the sum being the 
amount of deposit payable to" the judg- 
ment-debtor and that the company are 
thereby prohibited and restrained from 
making payment of the said debt to any 
person whomsoever or otherwise than into 
Court. This prohibitory order was issued on 
19th December 1933. 

As matters stand, it must be hold that 
the prohibitory order was duly served on 
the manager of the company, but no action 
was taken on behalf of the company in re- 
gard to the prohibitory order, with the 
result that the Court called upon the gar- 
nishee under 0.21, R. 63B to appear and 
show cause why he should not pay into 
Court the debt due from him to the judg- 
ment-debtor. This notice was issued on I9th 
January 1939. As there was no appearance 
by or on behalf of the company on the date 
fixed in that notice the Court on 14th Feb- 
ruary 1939 ordered the company to comply 
with the terms of the notice. Thereafter the 
decree-holder applied for execution against 
the garnishee for the recovery of the 
amount mentioned in the notice. The ap- 
plicant company sought to have the order 
under 0.21, B.G8C set aside in some pro- 
oeeding but was unsuccessful. Therefore in 


the execution which has been taken against 
the company it is alleged on behalf of the 
company that the amount of the security 
deposit in the hand of the company was far 
less than Rs. 808-8.0 and that in such cir- 
cumstances it should be made to pay only 
as much as the actual amount of the seou- 
rity deposit. When this representation was 
made by or on behalf of the company the 
Court ordered that an inquiry be held to 
ascertain the actual amount lying in the 
hand of the company. This led to the res- 
pondent filing an application for review of 
that order and the Court granted that 
application. 

The question for determination is whe- 
ther after the Court bad made an order 
under 0.21, B.63C(i) the garnishee should 
be given an opportunity of proving that the 
amount of debt is less than the amount 
mentioned in the notice of attachment. 
There is no authority in case law upon the 
point, but I have no doubt in my mind that 
the garnishee is not entitled to raise this 
question after the Court has made an order 
under 0 . 21 , B.680 (l) while that order re- 
mains valid. Rule 6SB is designed to give 
the garnishee ample opportunity of disput- 
ing bis liability to pay the amount or dis- 
puting his liability to pay anything or of 
showing that the amount of the debt is less 
than that mentioned in the notice. There- 
fore when an order under R. CSO (1) is made 
it must be the final determination of the 
question as to the liability of the garnishee 
to pay the debt and as to the fact that the 
debt is not less than the amount mentioned 
in the notice of attachment. If the garnishee 
appeared in answer to the notice issued 
under B.G3B and disputed his liability the 
issues as to the quantum of the debt and as 
to the general question of liability would 
have been adjudicated upon. Therefore, if 
the garnishee failed to appear in answer to 
the notice under R.G8B and an order under 
R.G80 (l) followed it must be taken to be 
final not only as regards the general ques- 
tion of the garnishee’s liability to pay but 
also the question of the amount which be is 
liable to pay. For these reasons the decision 
of the Court below refusing to hold an in- 
quiry as to the amount of the debt and de- 
ciding to proceed with the execution against 
the applicant company for the sum of M. 
808 - 8-0 is valid. The application for revision 
is therefore dismissed with costs; advocate a 

fee two gold mohurs. . . 

O.N./R.K. Application dtmissea. 
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Roberts 0. J. and Dunklet J. 

U Ba San — Appellant 

V. 

U Ya and others — Respondents. 
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Civil MUc. Appeal No. 46 
17th Fobroary 1941, against order of High Court, 

D/. 11th July 1940. 

(a) Burma Tenancy Act (10 of 1939), S. 25 — 
Application under S. 25 made after pr«cribed 
period docs not cease to be application — Court 
must receive it and dismiss it as barred. 

An application under 6. 35 does not ceaso to bo 
an application because it is prosentod to tho Court 
after tho time allowed by law. In such a caso the 
Court must receive it and dismiss it on the g'oond 
that it Is barred by time. [P 201 C 1, 2J 

(b) Burma Tenancy Ordinance (19^0), S.6 (3) 

and S. 9 Final order under S. 6 (3) -- 

Right of appeal under S. 9 not exercised— High 
Court will not issue writ of certiorari. 

Whore a petitioner for a writ of certiorari has 
another certain and sufflclont remedy open to h.m 
be U not entitled to the benefit of the extraordinary 
remedy by writ. Consequently where after the pas- 
sing of the final order under 8. 6 (8) the figlit of 
ap^l provided by 8.9 is not exorcised an appli; 
eJuTn to the High Court ior a writ of 
does not lie : (*40) 27 A I R 1940 
Jlef. on. ^ 

(c) Jurisdiction — No consent or waiver can 
confer jurisdiction — Incompetent appeal Is not 
rendered valid by being heard ex parte. 

An Incompetent appeal is not rendered valid by 
being beard ex parte because no consent or wai’®' 
can confer on tho Court a jurisdiction which It 
does not possess: 11 Mad 26 (P 0), Pel. q g] 

(d) Letters Patent (Rangoon), Cl. 13— Appli- 
cation for writ of certiorari — Decision on, is 
judgment within meaning of cl. 13. 

A decision of a single Judge of the High Court 
or of any Division Court making absolute or dis- 
charging a rule nisi on a petition for the issue of a 
prerogative writ of certiorari is a judgment within 
tbo ol cl. 18 of tho Lottors PfttoQt of tho 

Radcood High Court : 85 5Iad 1, Bel.oniV^S) 33 
AIR 1935 Rang 267 (P B). Expl. ; (’40) 27 AIR 
1940 Rang 84 (8 B). Ref. tP 201 0 1) 

17 Tun Butt, Oovernmenl Advoeale — 

for Appellant. 

Roberts C. J. — The Bret three respon- 
dents in this appeal are the joint owners of 
lands situated in Kalagyun Kwin in the 
township of Thaton ; and for the tenancy 
season 1989-40 the lands were leased by them 
to respondent 4, U Gaw Ya. Respondent 1, 
B Ya acting on his own behalf and on behalf 
of respondents 2 and 8 refused to renew the 
lease for the tenancy season 1940-41, and 
thereupon B Gaw Ya applied to the revenue 
oflicei for an order euabling him to con- 
tinue to cultivate the lauds for that year 


and to be recognized as tenant. The appli- 
cation was made under s. 26, Tenancy Act, 
1939 on 26th April 1940; but that section toys 
that tho application shall not be entertained 
if presented more than fifteen days after 
the close of the tenancy year. It is common 
ground that the last day on which the 
revenue officer could entertain the applica- 
tion under the Act was 15tb April 1940. But 
the Tenancy Act, 1939, does nob stand alone. 
It must be read subject to the provisions of 
subsequent tenancy ordinances, the mate- 
rial one for the purposes of this appeal being 
the Tenancy Ordinance, 1940. By 8. 0 (4) of 
that Ordinance 

a revenue officer eball treat an application made 
under S. 25 of the Act either before or after the 
commenoomODt of this ordinance as if it were an 
Application under this eectioD» 
and by S. 9 of the same Ordinance 
an appeal shall lie to the Deputy Commissioner 
from any final order passed by a revenue officer 
under sub-ss. (8) or (4) of S. 6 of this Ordinance. 

Bnder the Act this application would 
have been made too late to be entertained 
by the revenue officer ; but it is not the 
revenue officer's duty to entertain applica- 
tions under the Act any longer. If he sees 
that the character of the application is such 
that it is made under S.25 of the Act, the 
ordinance directs him to treat it as an ap- 
plication under S.C of the Ordinance. That 
is what the revenue officer did in this case. 
He treated it as an application under the 
ordinance, and B Ya, the landlord and peti- 
tioner. in his affidavit has also treated the 
matter as falling within the ordinance. If 
B Ya, the landlord, desired to appeal against 
the revenue officer’s decision he could and 
should have appealed to the Deputy Com- 
missiouer under section 9. Once the revenue 
officer treated the matter as falling within 
tho ordinance the Deputy Commissioner 
became the appellate tribunal. Of course, if 
it could be shown that the Deputy Com- 
missioner on appeal had somehow violated 
the provisions of tho Act the remedy of the 
aggrieved party might well be by way of an 
application to this Court for a writ of cer- 
tiorari to bring up and quash such appellate 
proceedings. 

The learned Judge took the view that the 
revenue officer "entertained this application 
although it was presented beyond the fixed 
date" and said he ought not to have done 
90 . With great respect, I find it impossible 
to say that the revenue officer did do so. 
Before tho ordinance came Into operation 
the revenue officer would have had to see 
first whether an application under the Act 
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was in time, and if it was, ho could have 
entertained it by taking the steps indicated 
in the sections which follow S. 26; hot if it 
was too late he could not have entertained 
it at all. The Act says "the application shall 
not be entertained,” but in the very act of 
describing it as "the application" it is careful 
not to say that it ceases to be an application. 
Similarly, a contract which is proceduredly 
unenforceable does not cease to be a con- 
tract. A promise to pay a time-barred debt 
requires no further consideration to support 
it, for the debt still exists though without 
the promise to pay it, it cannot be recovered. 

But, since the passing of the ordinance 
although "the application” could not been- 
tertained under the Act, the ordinance itself 
directs what shall happen to it. The revenue 
o£6cer is to treat it as an application under 
s. 6 of the ordinance. This he has done ; if 
in any respect the landlord is aggrieved his 
remedy lies under 5. 9 of the ordinance. 
Even if it is said that the revenue officer 
was wrong in treating the application as 
one under the ordinance, still he has done 
so, and the remedy of the landlord was to 
appeal to the Deputy Commissioner. But 
what the landlord has done is to petition 
this Court for a writ of certiorari to quash 
the proceedings of the revenue officer. He 
obtained an order nisi and the rule has now 
been made absolute and it is against this 
judgment that this appeal has been brought, 
lit must be taken as settled law that if a 
ipetitionerfora writ of certiorari has another 
■certain and sufficient remedy open to him 
be is not entitled to the benefit of the extra, 
ordinary remedy by writ per curiam: 
1940 R L R 825* at pp. 834 and 844. And 
therefore directly it is seen that the reve- 
nue officer was acting or purporting to act 
under the ordinance and that bis decision 
had not been appealed against in the man- 
ner provided therein, no rule nisi for a writ 
of certiorari can be made absolute. All ap- 
plications under s. 25 of the Act are now 
treated under sub-s. ( 4 ) of S. 6 of the ordi- 
nance. The revenue officer does not have 
to see whether they are good or bad in the 
sense of whether they could have been en- 
tertained under the Act because it is no 
longer bis duty to entertain them under the 
Act, but be has to treat them as though 
they were applications under the ordinance. 

I observe that in Civil Miscellaneous No. 842 
a bench of the original side of this Court dis- 
charged a rule nisi for certiorari in a case 

1. (’40) 27 A I R 1940 Bang 84 : 

BLR 826 (S B), In le Mauog P;a. 


in which the revenue officer treated as fall- 
ing under the ordinance an appli^tion 
which in form was made under the Act, 
upon the ground that the real question was 
whether it was for a relief granted by the 
ordinance. In that case the Deputy Com. 
missioner had heard and dismissed an ap- 
peal from the revenue officer’s decision. 
The Bench refused in its discretion to issue 
a writ of certiorari holding that in sub- 
stance the matter fell within the ordinance 
and the right of appeal bad been exhausted.^ 
But in the present case the landlord did 
not appeal at all to the Deputy Commis. 
sioner and the right of appeal has thus not 
been exhausted. Apart from any question of 
discretion, therefore, the Court cannot issue 
the writ. If the landlord wanted to say 
that the application was wrongly treated as 
one under the ordinance he mast go to the 
Deputy Commissioner first before he can 
come to the Court ; and this he has not 
done. But for the reasons I have given the 
application was rightly treated as under 
the ordinance by the revenue officer. One 
other matter must be considered. This ap- 
peal has been beard ex parte but if it were 
incompetent no consent or waiver could 
confer on the Court a jurisdiction which it 
did not possess: 11 Mad 26 .* In l8Bang457,®| 
a Full Bench of this Court examined the 
meaning of the word "judgment” in cl. 13, 
Letters Patent, since it is only from a "judg- 
ment” that appeal lies under that clause. 
And it was held that the word “judgment” 
meant and was a decree in a suit by which 
the rights of the parties at issue in the suit 
were determined. In 35 Mod 1* at page 11, 
Krishnaswami Aiyar J. cited Black on Judg- 
ments to the following effect : 

A decree is a determioatioD or eentenco of equity 
pronounced by 0 competent Court upon the con- 
troTsrsics subiDlttod for docisioos 


In this sense there has certainly beep a 
cree, and there is no doubt that by the 
iking of a rule absolute (or discharging a 
le) for a writ of certiorari the rights of 
e parties are conclusively determined. In 
^ view the words "decree in a suit must 
t be construed too narrowly, so as to 
3 ludo an order making absolute or djs- 
arging such a rule from the scope of the 
•m "judgment.” At the time of the Ban- 

(’88) 11 Mad 26 : 14 I A 160 : 6 Sar 64 (P 0). 
inaksbi Naido v. Sobramaniya Sastrl. 

1*86) 22 A I R 1986 R^Dg 267 ; 167 I 0 W 
1 Bang 467 (P B), Dayabhal Jlfandas v. Mata- 

MS'i : 8 1 0 8,0 : HI M L J 1, T">i- 
m Row V. AUagappa Ohsityar. 
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gooD decision the question of whether this 
High Court had jurisdiotion to issue a writ 
of certiorari bad never been discussed, much 
less decided. The learned Chief Justice en- 
quired (see p. 463 of the report) what would 
be the position in regard to applications 
which did not result in decrees, as for 
instance mandamus or certiorari, if the word 
"judgment” were synonymous with decree. 
After it bad been suggested in argument 
that it might be a matter for the Legislature 
to confer a statutory right of appeal in res- 
pect of them, the judgment of the Full 
Bench did not deal with such applications 
at all. But since then in 1940 R L R S2&^ it 
has been held, also by a Full Bench of this 
Court, that an inherent power resides in 
the High Court of Judicature of Rangoon, 
independent of any statutory enactment, to 
issue a writ of certiorari. 

As this power was not created by the 
Legislatnre the question of a statutory right 
of appeal has never arisen. The earlier Full 
Bench judgment therefore was dealing ex- 
clusively with civil causes or matters when 
it laid down that "all other decisions are 
orders and are not judgments under the 
Letters Patent or appealable as suob." It 
was not then contemplated that this deci- 
sion could apply to orders made in pro- 
ceedings analogous to those in the Crown 
Practice of the King's Bench Division 
wherein the subject petitions for the issue 
of one of the prerogative writs, since no 
such petitions had ever boon preferred to 
this High Court. We have not had the 
benefit of listening to any argument to the 
contrary, and I have come to the conclusion 
that wo ought to exercise jurisdiction in 
this case. A decision of a single Judge of 
|the High Court or of any Division Court 
making absolute or discharging a rule nisi 
on a petition for the issift of a prerogative 
iwrit is a judgment within the meaning of 
ol. 18 , Letters Patent of the Rangoon High 
|Court. This appeal must therefore be al- 
lowed, and the writ must be quashed. As 
this appeal was beard ”ex parte” there will 
be no order as to the costs of the appeal 
but, in lieu of the order of the learned Judge 
on the original side, regarding the costs of 
the hearing before him, it is ordered that 
the respondent U Ya shall pay to the appel- 
lant, C Ba San. the costs of the hearing of 
the original petition: advocate's fee ten gold 
mobnrs. 

Dunkley J. — I agree. An application is 
.no less an application because it is presented 
Jto the Court after the time allowed by law. 
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In such a case the Court must receive it 
and dismiss it on the ground that it is 
barred by time. The effect of the provisions 
of 8. 6 of the ordinance was that the time 
for presenting an application, whether the 
application was, in form, one under s. c (l) 
of the ordinance, or was, in form, one under 
S. 25 of the Act, was extended to 15tb May. 
An application presented before that date, 
but after the date of the ordinance, which 
was, in form, an application under S. 25 of 
the Act, fell to be treated under s. C (4) of 
the ordinance. However that may be, the 
revenue officer did, in fact, treat the appli- 
cation made by the tenant as an application 
under the ordinance and he passed an order 
under S. 6 (8) of the ordinance, and if the 
landlord considered that the revenue officer 
acted wrongly in passing an order under 
8. 6 (3) of the ordinance on this application 
then he (the landlord) bad a right of appeal 
to the Deputy Commissioner against that 
order under s. 9 of the ordinance. He did 
not exercise that right of appeal. Therefore 
bis petition to this Court for a writ of cer- 
tiorari did not lie. 

G.N./r.E. Appeal allowed. 
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Mya Bu and Shaw JJ. 

Ma Than Sein and others — Applicants 

V. 

Ufa Hla Yi — Uespondent. 

Civil Rovd. No. 287 of 1940, Decided oq 2Qd 
JaDuary 1941, agaiaet order of Diet. Court, 
Pyapon, D/- 16th July 1940. 

Civil P. C. (1908), S. 141 — Application to be 
brought on record as legal representatives of 
deceased plaintiff and for passing final mort- 
gage decree dismissed for default— S. 141 does 
not apply — Applicant need not apply under O. 9, 
R. 9 but can apply afresh for the same relief. 

The proceodiugs spoken to in S. 141 include 
original matters in the nature of suits us proceed, 
ings in probates, guardianships and so forth, and 
do not include executions. The expression 'original 
matters' meuns matters which originate in them- 
selves and not those which spring up from a suit 
or from some other proceedings or arise in con- 
nection therewith. [P 202 C 1, 2] 

Hence where application to have the applicants 
brought on record as legal representatives of the 
deceased plaintiQ and for passing a final mortgage 
decree is dismissed for default, S. 141 does not 
apply and the applicants need not apply under 0. 9, 
R. 9. Fresh application to have the same reliefs 
can be filed : 17 All 106 (PC) and {'27) 14 A I R 
1927 Cal 584, Rel. on. [P 202 C 2) 

V Kyaw Din — for Applicants. 

V Chan Bloon for Respondent. 


Ma Than Sein v. Ma Hla Yi 
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Mya Bn J. — This is an application for 
revision of an order dismissing the two 
applications filed by the applicants in the 
District Court of Pyapon on 7th May 1940. 
One was an application to have themselves 
brought on the record as legal representa. 
tives of the deceased plaintiffs U Ba Thein 
and Daw Saw May, their parents, the other 
being an application for the passing of a 
final mortgage decree in the snit. The suit 
was filed by U Ba Thein and Daw Saw May 
in February 1939. A preliminary mortgage 
decree was passed on 20th September 1939. 
Daw Saw May had then died, her death 
having taken place on 7th September 1939 
which was after the hearing of the issues 
in the case and during the time when the 
judgment was reserved. After the preli- 
minary decree had been passed U Ba Thein 
died on 22nd February 1940. The applicants 
filed an application to have themselves 
brought on the record as legal representa- 
tives of their deceased parents on llth 
March 1940 and an application for a final 
decree on 2nd April 1940. Those applica- 
tions were dismissed for default. After their 
dismissal, the applicants instead of applying 
to liavo the order of dismissal of those 
applications set aside, filed their applica- 
tions of 7tb May 1940. The learned District 
Judge being of opinion that the proper step 
for the applicants to take was to have the 
order of dismissal of the applications of 
llth March and 2nd April set aside, held 
that the applications of 7th May 1940 were 
not in order and has therefore dismissed 
them. In 17 ALL 100* their Lordships of 
the Privy Council hold that the proceedings 
spoken of in S. 647, Civil P. C. of 1882 
(corresponding to S. 141, Civil P. C. of 1908) 
include original matters in the nature of 
suits as proceedings in probates, guardian- 
ships, and so forth, and do not include 
executions. In 54 Cal 40.5^ a Bench of the 
Calcutta High Court placed the following 
construction on the pronouncement of the 

Privy Council referred to above, namely : 

Tbeir Lordships’ decision makes it perfectly 
plain that the section does not apply to applica- 
tions for execution, hot only to ‘original matters 
in the nature of suits such as proceedings in 
probates, guardianships and so forth.' The oxpres- 
'aion ‘so forth’ must, in my opinion, bo read as 
meaning proceedings ejuedem generis with the 
instances that precede it, and include such pro- 
ceedings 08 in divorce, in insolvency, for succession 

1. ('96) 17 All 106 : 22 I A 44 : 6 Sar 526 (P O), 
Thakur Prasad v. Fakirnllah. 

2. ('27) 14 A I B 1927 Cal 684 : 108 1 0 69 : 54 
Cal 405 : 81 0 W N 576, Barat Chandra v. 
Bisweawar Mitxa. 


1. 1. R. 

certificate and the like and the expression ‘original 
matters* In my opinion confirms that view as 
meaning matters which originate in themBdves 
and not those which spring up from a suit or from 
some other proceedings or arise in connexion 
therewith. 

For the purpose of the matter in band, 
we are content to adopt this interpretation. 
We therefore consider that the learned 
District Judge was in error in holding that 
under s. 141, Civil P. G., the proper step for 
the applicants to take was to apply under 
O. 9, B. 9, Civil F. C., to have the order of 
dismissal of the applications of llth March 
and 2od April 1940 set aside. In our opinion, 
the applications of 7th May 1940 are in 
order. We, accordingly, set aside the order 
of dismissal of these applications and direct 
the District Judge to dispose of these 
applications on their merits. The respon- 
dents to pay the applicants' cost in both 
the Courts. Advocate’s fee two gold mohurs 
in the District Court and three gold mohurs 
in this Court. 

D.S./R.K. Order set aside. 
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Mo SELT J. 

U Tin Maung and another — Applicants 

V. 

The King. 

Criminal Revn. No. 661B of 1940, Decided on 
th January 1941, from order Headquartora Special 
’ower Magistrate, Sandoway, in Criminal Regular 
’rial No. 89 of 1989. 

(a) Criminal P. C. (1898), S. 247 - Scope -- 
}. 247 contemplates that general procedure is 
0 acquit— Still even in summons case Magis- 
rate has discretion to adjourn hearing or pro- 
eed with case. 

No doubt S. 247 contemplates that the general 
irocedure will be to acquit, but the body of the 
eotion and the proviso clearly indicate that even 
Q a snmmons case the Magistrate has a dlsoretion 
a proper cases to a«ioarn the heating or pro^ 
“itb X case : ('23) 10 A I B 1923 Mad^439. Be/. 

(b) Succession Act (1925), S. 306-S. 306 does 
lOt apply to criminal prosecution. 

Section 806 has no application to a wtainal 
ro^cutloo: Cm) 9 A I R 1929 Lab 227 and ( 21) 8 
, I R 1921 Mad 278 , Bel. on: ( 28) 10 A IB Wja 
lad 206 and 10 P R 1908, Dttsent. fP SO* ^ 

• (c) Criminal P. C. (1898). 259 and W8- 

tomplainant's death does "o* dfs- 

.roceedlng - Magistrate «««!« ?. 259 

retion either to ”tnceraJlefta« 

vlth trial — Complain^t ^Hce ofUcer^^^^ 

lelamatlon against *‘‘*7 rfitcrellon by 

[eneral— Death of *^1 held pro- 

Vrn h Jd limllri cnlyCurf. 

Initial cognUanee. 
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A complainant's death does not abate the crimU 
nal proceeding. The Magistrate In compoundable 
or non-cogolaablo oQence under section 259 has a 
discretion either to discharge the accused or to 
continue with the trial on the death of the com* 
plsinant : (1884) 12 Q B D 320; (’31) 18 A I R 1931 
Mad 772 and (’16) 2 A I R 1916 Cal 263, Bel. on; 
Cass lato diKUued, (P 203 0 2; P 204 0 1) 

The complainant polloe-olHcer In a case under 
S. 600, Penal Code, alleged defamation against 
himself and the police force in general. On the 
death of the complainant : 

Held that 8. 269 applied and the only way in 
which the Magistrate could exercise bis discretion 
under 8. 269 was to continue with the trial and 
not to discharge accused. (P 200 0 1] 

Held further that 8, 198 only limited the power 
of the Court to initial cognizance of tbeoflence; 
once the Coort had seisin of the case there was 
nothing to prevent the Court proceeding with It. 

* [P 205 0 2) 

Soorma — for Applicants. 

Lambert, Oovemineni Advocate— tot the Crown. 

Order. — This is an application in revi. 
aion to quash a prosecution for defamation, 
an offence punishable under S. 600, Penal 
Code, on the ground that the complainant 
is dead and that the proceedings "have 
abated." The complainant was U Ba Aung, 
Deputy Superintendent of Police in charge 
of the police in Sandoway District. The 
two accused are the editor and publisher of 
a vernacular paper called "New Burma.* 
The defamation complained of is in a letter 
to the editor, Ex. A, purporting to be from 
Sandoway, published in the issue of 0th 
August 1939. It alleges corruption and in. 
efficiency of the police force in the district, 
failure of the bead of the police force to 
enquire into an allegation of corruption 
against a certain police officer, and also 
other imputations directed against the head 
of the police force. The prosecution was 
institute on 28tb November 1939, on a 
complaint made by U Ba Aung with the 
sanction of the Governor. Much of the pro* 
secution evidence has been recorded. The 
case was greatly delayed by the illness, real 
or pretended, of accused 2. The death of 
the complainant was intimated to the Court 
on Slst August last. 

It was once held by the Chief Court of 
the Punjab, and has been held, (though the 
latest decision is to the contrary effect), by 
the High Court of Madras, that a criminal 
case instituted on a private complaint abates 
on the death of the complainant. The only 
ruling at all hearing on the subject in this 
Court is G Bang G04* at p. CC6 which is a 
case where the complainant was absent 

1. (’29) 16 AIR 1929 Rang 14 : 114 I G 661 : 80 
Cr L J 846 : 0 Ring 664, U Mo Gaoog v, U Po Sin. 


Bangoon 203 

through illness, and not one of abatement 
owing to the complainant's death. The cases 
where it has been held that proceedings 
must necessarily stop on the death of the 
complainant have proceeded on two lines : 
(l) that the cause of action in certain cases 
is personal and ceases with the death of the 
person aggrieved, and (2) that the wording 
of Ss. 247 and 259, Criminal P. C., itself 
necessitates such a course. Section 217 refers 
to summons cases, i. e., cases involving 
offences punishable with not more than six 
months' rigorous imprisonment, while S. 259 
deals with warrant cases in which offences 
punishable with more than six months' im- 
prisonment are concerned. Section 247 roads 

as follows : . * 

If the aummoos baa been issued on complaint, 
and upon the day appointed for the appearance 
of the accused or any day aubsequont thereto to 
which the hearing may bo adjourned, the com- 
plainant doee not appear, the Magistrate ahall, 
notwithatandiog any^ing bcreinlefore contained, 
acquit the accu^, nnlesa for eomo reason ho thinks 
proper to adjourn tbo bearing of the case to some 
other day : 

Provided that, where the complainant ia a public 
servant and bis personal attendance ia not required, 
the Magistrate may diapenae with his attendance, 
and proceed with the case. 

Section 259 is as follows : 

When the proceedings have been instituted upon 
complaint, and upon any day fixed for the bearing 
of the case the complainant is absent, and the 
oQcnce may be lawfully compounded, or is not 
a cognisable ofTence, the Magistrate may, in bis 
discretion, notwithstanding anything hereinbefore 
contained, at any time before the charge has l)eea 
framed, discharge the accused. 

The offence of defamation is triable as a 
warrant case, and the section of the Cri. 
minal Procedure Code applicable is s. 259. 
Section 247 has been quoted because some 
of the authorities on the subject deal with 
summons cases, e. g., 44 M L J 119.® Sec-, 
tion 247 evidently lays down the general, 
principle that a person charged with a sum. 
moDs case offence is entitled to an acquittalj 
if the complainant is absent without suffi- 
cient cause. But the body of the section 
and the proviso clearly indicate that even 
in a summons case the Magistrate has a 
discretion in proper cases to adjourn the 
bearing or proceed with the case. It is con- 
templatod in S. 247 that the general pro- 
cedure will be to acquit. But in s. 269 the 
converse is the case. Where a complainant 
is absent and the offence is compoundable or 
Don-cogni;^able, the Magistrate may dis. 
charge the accused, or he may, as was 

2. (’28) 10 A I R 1928 Mad 439: 72 I 0 895: 24 

Or L J 469: 44 M L J 119| Venkatarama Aiyary. 

Sundaram PillaL 
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^poioted oub ia 6 Rang 664,^ decide to pro* 
iceed with the trial. The ruling quoted in 
support of the applicant’s case is 7 Cr L J 
290,^ a ruling of the Chief Court of the 
Punjab dating as far back as 1908. That was 
also a prosecution for defamation where it 
was sought to quash the proceedings on the 
death of the complainant. There it was 
very briefly held by a Bench of that Court 
that the principle laid down in s. 89, Pro. 
bate and Administration Act, (5 of 1881 ) 
containing the law on the subject of a cause 
of action surviving to a representative of a 
deceased plaintiff was applicable to the 
question under consideration in that case, 
having regard to the narrowness of the 
line between a prosecution and a suit for 
damages. Section 89, Probate and Adminis- 
tration Act, corresponds to s. 306, Succes- 
sion Act (adapted from the Succession Act, 

Act 39 of 1925). The section reads : 

All demaDds whatsoever and all rights to pro- 
secute or defend any action or special proceeding 
existing in favour of or against a person at the 
time of bis decease, survive to and against bis exe- 
cutors or administrators; except causes of action 
for defamation, assault, as dc6ued in the Penal 
Code, or other personal injuries not causing the 
death of the party; and except also cases where, 
after the death of the party, the relief sought could 
not be enjoyed or granting it would be nugatory. 

It is difllculb to see how this section has 
any application to a criminal prosecution. 
It refers to "all demands whatsoever” and 
“all rights to prosecute or defend any action 
or special proceeding.” "Demands” clearly 
means, demands of a civil nature. The 
words "rights to prosecute or defend any 
action or special proceeding” were substi- 
tuted for the words, "rights to prosecute or 
defend any suit or other proceeding" in 
Act 5 of 1881. But the alteration does nob 
appear to bo material, for the word “action" 
clearly means action of a civil nature, as is 
shown by the expression which follows, 
causes of action for defamation.” No doubt 
the reason why assault was specified as 
“assault as defined in the Penal Code" was 
because the definition of assault there ex- 
tends to acts done which do not cause hurt, 
such as gestures. As was said in 2 Lab 27 
at p. 81 where 7 Cr L J 290^ and two other 
rulings of the Punjab Chief Court following 

it were formally dissented from: 

If the BflctioD Is extended to criminal proceedings it 
would give a cause of action against the executors 
or administrators of a deceased oQender, because 

3. (’08) 10 P R 1908; 7 Cr L J 290; 112 P L R 

1908: 6 P VV R 1908, Ishar Das v. Emperor. 

4 . (’22) 9 A I R 1922 Lab 227: 69 I 0 918: 22 Or 

L J 166: 2 Lab 27: 69 P L R 1921, Hazara 

Singh v. Emperor. 


the section applies not only to rights existing in 
favoar of a person bnt also to rights flxietfpg 
against a person at the time of his decease. 

The same view was held by Ayling J. 
and Coutts-Trotter J. (as he then was) in 
44 Mad 417^ at p. 420 where Ayling J. said 
that the word "proseoate'' implied no con* 
nexion with criminal proceedings bnt was 
need in the same sense as in Ss. 14 and 16, 
Limitation Act. Coutts-Trotter J. made 
some trenchant remarks which I will quote 
in extenso, as I expressed the same view at 
the hearing of this case, where 44 Mad 417^ 
was not cited. He said : 

1 entirely agree, and I only odd a few words of 
my own because there are two reported decisions 
of the Punjab Chief Court which countenance the 
view that S. 69, Probate and Administration Act, 
(5 of 1881) applies to criminal as well as to civil 
proceedings. Ayling J. has pointed out severalcon- 
sideratioDs that appear to me completely to dispose 
of such a contention, but there is a further one 
which reduces it to a positive absurdity. By the 
section ‘all rights to prosecute or defend any suit 
or other proceeding .... survive to and against 
his executors or administrators,' with certain 
defined exceptions. Bo that if the Punjab view is 
correct, an executor or administrator can be pot In 
the dock to answer for the otiminal acts of h!s 
testator. This of coarse cannot have been pointed 
out to the learned Judges; but it ought to have 
occurred to the reporters, who put these decisions 
in the volumes of reports, aud who had ample 
leisure to consider what was involved in them. 
The present indiscriminate system of reporting 
everything throws an unnecessary burden on both 
Bench and Bar ; and these cases seem to me to 
afford a signal instance of the mischief. 

Another thing, it may be added, which 
adds to the difficulty of lower Courts is the 
failure of commentaries on the Criminal 
Procedure Code to distinguish rulings which 
have been superseded or have been defi- 
nitely shown to be bad law. It is surprising 
to note that 44 Mad 417^ was not cited before 
another Bench of the Madras High Court 
only two years later, in 46 Mad 88,® where 
it was briefly said by Oldfield and Deva* 
doss JJ. that to substitute the legal repre- 
sentative of the person directly affected 
instead of that person himself takes no ao- 
count of a principle of general application, 
that criminal proceedings instituted by a 
private complainant abate on such person s 
death. The learned Judge (Oldfield J.) said 
that it was not necessary to give authority 
in support of that priooiplo* It migb p o 
ever, be pointed out, he said, th at, whw — 

rFal) 8 A I B 19J1 3J8: 66 I 0 

li J 117: 44 Mftd 417: 40 M L J 881, bIum 
I brahim Sahib Shalk ^ ^5 . 34 

6. ('28) 10 AI R 1923 J06 66 G^ulam 

CtLJ 2: 46 Mad 88 : 44 M L J 66, « 
MoWdeen Quraishi Sahib v. Ah.madaU. B.gan» 

Bahiba, 
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^xcdptioD v?a8 intended, as in the case of 
proceedings under S. 145, Criminal P. C., 
such exception was specified clearly. 

As has been remarked in other cases of 
trhe Madras High Court and elsewhere, 
there is no such principle to be found in 
the Criminal Procedure Code, (nor is there 
any corresponding provision in tbe^ law in 
England where procedure is by indictment 
or information). All that is to be found is 
contained in Ss. 2'17 and 259. Section 145 is 
an exceptional case for the simple reason 
that it was enacted to put a stop to disputes 
as to property which are likely to cause a 
breach of the peace, and it is frequently 
necessary for that purpose to ensure that 
the legal representative of either party con. 
cerned in the dispute be made a party to 
the proceedings as, being interested in the 
property, he is likely to bo concerned in a 
breach of the peace. In 61 Mad 889,^ Deva- 
doss J. bold very briefly in a summons case, 
where the Magistrate bad been informed of 
the death of the complainant and had ad- 
journed the hearing of the case, that such a 
course was illegal. The learned Judge went 
on the wording of the section and said that 
as the complainant was dead he could not 
appear before the Magistrate, and, there- 
fore, the clause entitling a Magistrate, if he 
thought it proper, to adjourn a case, could 
not apply to a case of a complainant who 
was dead. I am bound to say I cannot fol- 
low this as, if wo are to go on a literal read- 
ing of the words of the section, the section 
does not say, "adjourn the hearing of the 
case to some other day for the presence of 
the complainant." That case did not cite 
any previous ruling of the Madras High 
Court, but only referred to 19 0 W N 334.® 
That was a case proceeding on quite differ- 
ent considerations. There the only ground 
given by the Magistrate for allowing the 
deceased complainant’s nephew to be sub- 
stituted for him in a case of assault was 
that the accused had been guilty of a con- 
tempt of Court. 

In 54 Mod 768* Jackson J. held briefly 
that there was no abatement of a criminal 
case on the death of a complainant. This 
was assumed without question as the law in 

A I R 1928 Mod 167 : 107 I 0 612 : 29 
Cr L J 257 : 61 Mad S89 : 54 M L J 714, Appala 
Naidu V. Kmporor, 

8. (’16)2 AIR 1918 Cal 703 : 29 I C 058; 10 
Cr L J 822 : 19 0 W N 834, Potaa Chandra v. 
Dongar Chandra. 

0. (’81) 18 A I B 1981 Mad 772 : 134 I C 900 : 38 
Cr L J 14 : 64 Mod 768 : 61 M L J 125, In re 
Karajana Naick. 
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18 C W N 1211. The same view was held by 
Sir Edward Chamier C. J., and Jwala Pra- 
sad J. in 18 or L J I5l" in the Patna High 
Court, which was followed in a case of 
the Bombay High Court, 27 Cr L J 491.'" 
The Allahabad High Court has taken the 
same view : vide 32 Cr L J 360.'^ In some of 
these cases the principle has been referred 
to that as a complaint may be made so it 
may be continued by any person. There is 
a special limitation on complaints of defama- 
tion, that the Court shall only take cogniz- 
ance of such an offence on a complaint 
made by some person aggrieved by such 
offence (s. 193, Criminal P. C.). The limita- 
tion is less strict or precise than that im- 
posed by 8. 199 on a complaint of adultery 
or enticement of a married woman, which 
may be only made by the husband or per- 
son in charge of the woman. Section 199j 
only limits the power of the Court to ini-' 
tial cognizance of the offence : once the 
Court has seisin of the case there is nothing 
to prevent the Court proceeding with it. 
It should be noted here that it may, under 
certain circumstances, amount to defamation 
to impute anything to a deceased person 
(Explanation to S. 499, Penal Code). 

It was well said in 2 Lah 27* that decisions 
where it has been thought desirable that an 
offence should abate on the death of the 
complainant involve the assumption that 
the complainant would have compounded 
the offence. This, it was said, appears to be 
anunwarrantableassumption, because when 
a person makes a complaint the presump- 
tion is that he desires that the person com- 
plained against should be punished for the 
offence which the complainant alleges be 
has committed. It is, it was said, a mistake 
to speak of an offence as a purely personal 
one. In vol. 9 of Halsbury’s Laws of Eng- 
land at p. 232 a crime is said to be 
an unlawful act or default which is an offence 
against the public, and renders the person guiltj 
of the act or default liable to legal punishment. 

While a crime is often also an injury to 
a private person who has a remedy in a 
civil action, it is as an act or default con- 

10. (’15) 2 A I R 1915 Cal 263 : 26 I 0 174 : 16 
Cr L J 726 : 18 0 W N 1211, Madho Chowdhury 
V. Turab Mian. 

11. (’10) 3 A I R 1916 Pat 152 : 97 I C 519 : 18 
Cr L J 181 : 1 Pat L J 264 : 20 OWN 862, 
Jitan Dusadh v. Domoo Bahoo. 

12. (’26) 13 A I B 1926 Bom 178 : 93 I 0 891 ; 26 
Bom L R 289 : 27 Or L J 491, In ro Mahomed 
Azam. 

13 . (’30) 17 A I R 1930 All 795 : 129 I 0 262 : 32 
Cr L J 866 : 53 All 89 : 1931 A L J 8, Emperor 
V. Nazir Husain. 
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trary to the order, peace and ^ell being of 
society that a crime is punishable by the 
State. The learned Judge might perhaps 
here have quoted a ■well-known decision, 
(18S4) 12 Q B D 320^* at p 822, where (I79l) 4 
T R 12G'^ is cited and it is further said that 
the whole criminality of libels on private 
persons, as distinguished from the civil 
liability of those who publish them is in 
their tendency to disturb the public peace, 
iln the present case the defamation alleged 
is against the complainant in his public 
icapacity, and also, it may be added, against 
the police force in general. The Magistrate 
Itherefore could only have exercised the dis- 
cretion which lay in him in the way he did 
by not discharging the accused but con. 
tinuing with the trial. This application in 
revision will be dismissed. 

G.N./R.K. Application dismissed. 

1M1884) 12 Q B D 320 : 63 L J Q B 362 : 50 LT 
177 ; 32 W R 861 : 15 Coz C C 415 : 48 J P 165, 
Reg V. Labourchote. 

15. (1701) 4 T R 126: 2 R R 343, Rex v. Topbam. 
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Dcnkley and Blagden JJ. 

The Kmg 

V. 

Basu Meah. 

Criminal Revn. No. 607B of 1940, Decided on 
15th .Tanuary 1941, from order of Sess. Judge, 
Arakan, in Criminal Rotd. No. 674 of 1940. 

Burma Habitual Offenders Restriction Act 
(2 of 1919 repealed by Burma Act 1 of 1936), 

Ss. 18 and 12 Restriction order under S. 18 

passed against offender in 1933 for three years 

Offender so repeatedly violating order that 

period of three years not expiring on 19th May 
1939_On 19th May 1939 offender again violat- 
ing order and convicted under S. 18 — Act re- 
pealed in 1936 — Conviction held justified by 
reason of S. 5 (c)and(e), Burma General Clauses 
Act — Offender's right under S. 12 held survived 
repeal — Case held fit for exercise of powers 
under S. 12. 

A restrictioD order was passed agaiost the offoodei 
in 1933 for a period of three years, but bo bo re- 
peatedly violat^ the restriction order that by 8.18 
(2) the period of three yeare bad notexpiredonlQtb 
May 1939. In tact bowovec the Habitual Offenders 
Restriction Act was wholly repealed by Burma Act 
1 of 1936 as from midnight of 24/26th April 1986. 
The last mentioned Act contained no saving or ex- 
planatory clause. On 19tb lilay 1939 the offender 
again absented himself without a pass, as a result 
of which on 6th August 1940 be was charged with 
au offence under S. 18 and convicted: 

Htld that the conviction was justlffed by reason 
of 8. 6 (c) and (e), Burma General Clauses Act : 
Criminal Appeal No. 656 of 1986, Bel. on ; (’41) 93 
AIR 1941 Rang 149, Diiting. [P 907 0 9] 

Held further that inasmuch as the restriction 
being an 'obligation' snivlved the repeal so did the 


right ol the restricted person to haye the powers 
under B. 12 exercised and that the case was a dt 
one for the exercise of the powers under 8. 12. 

[P 208 0 1) 

E Maung (1), Qovi. Advocate — for the Crown. 


Blagden J. — This case comes before ns 
on a reference made by the learned Sessions 
Judge (Arakan) in his Criminal Revision No. 
574 of 1940, the learned Chief Jnstice having 
directed that it should be heard by a Bench. 
It appears that one Basu Meah was on 29th 
August 1933 convicted by the Third Addi. 
tional Magistrate, Akyab, under 8. 880, Penal 
Code, and sentenced to nine months rigorons 
imprisonment in addition to which an order 
was made under the then Habitual Offen- 
ders Restriction Act, 1919, that he should 
restrict himself to Maungdaw for three years 
after his release. This person then served 
his sentence of nine months, but thereafter 
be so repeatedly violated the restriction 
order that by S. 18 (2), Habitual Offenders 
Restriction Act (if it had remained unre- 
pealed) the period of three years had not 
expired on 19th May 1939. In fact however 
the Habitual Offenders Restriction Act was 
wholly repealed by Burma Act 1 of 1936 as 
from midnight of 24th/25bh April 1986. The 
last mentioned Act contained no saving or 
explanatory clause. On I9tb May 1989 Basu 
Meah again absented himself from Maung. 
daw without a pass, os a result of which on 
6tb August 1940 he was charged by the Third 
Additional Magistrate, Maungdaw, with au 
offence under S.18, Habitual Offenders Res- 
triction Act. He pleaded guilty and^ was 
sentenced to two years’ rigorous impri^n- 
ment. The learned Magistrate said nothing 
in bis judgment about the effect of the repeal 
of the Habitual Offenders Restriction Act. 


Basu Meah appealed to the learned Ses- 
sions Judge. The latter directed the taking 
of certain farther evidence (which was done) 
and eventually on 6th November 1940 re- 
luced the sentence to one of one year s 
rigorous imprisonment. He was, os he rightly 
laid, on the appeal powerless to consider 
the propriety of the conviction and in any 
sase thought that the judgment of my learn- 
sd brother in Or. A. No. 666 of 1936 showed 
conclusively that it was proper. Between 
3th and 8th November 1940 he indulged in 
reflection, and the process, he says, bropgn® 
light.” Thus illumined, ha 
proceedings on the last mentioned da 
on 22nd November 1940 made ^ 

under conaideration, referring to 

. Ori, Appeal 656 «l On r. 

EiDg-Empsror, 
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this Court with a recommendation that the 
conviction be set aside and Dasu Meah set at 
liberty. Obviously, the reflection was prompt, 
ed by that on which at the outset of bis 
observations he thought it right to comment. 
"It is startling" he says, "to find a man con. 
victed in 1940 for contravening an Act which 
was repealed in 193C." I entirely agree, eape. 
oially when, as here, the alleged contra- 
vention occurred in 19S9. But the learned 
Sessions Judge bad to find a channel between 
the Scylla of S. 5, General Clauses Act, and 
the Charybdis of my Lord's judgment in 
Nga Ba On'$ case} I agree with him that 
there is a distinction between the facts boro 
and those in the latter case, in that there 
the alleged contravention took place before 
the repeal. But, for reasons which I shall 
try to state in a moment, it appears to me 
a distinction without a difference. 

The observations my Lord then thought 
it right to make, in so far as they touch the 
facts of the present case, may. therefore bo 
regarded as obiter dicta, though it might 
have been wise for a Sessions Judge to 
indulge in a, little more rellection than 
bo did before disagreeing with them. How. 
ever, we must consider whether they were 
well or ill founded. Having avoided the 
clutches of Charybdis by dissent from my 
Lord’s observations, the learned Sessions 
Judge to bis own satisfaction, avoided those 
of Scylla by overlooking S. 6, cl. (e), General 
Clauses Act. Thus ha satldfiod himself of 
the existence of the channel, and thought 
that bo could pilot Basu Meah to liberty. 
In all the circumstances I wish I could agree 
• with him, and when I first read his judg. 
inent 1 thought I could, though not with all 
hie reasoning. But the wish was father to 
the thought, and as is usual in such coses 
the child did no credit to its male parent. 

It is idle to speculate on what the Legis- 
laturo "probably intended” by the unquali. 
fied and unexplained repeal of a particular 
Act, since the effect of such a repeal is laid 
down in 8.6, General Clauses Act. Where 
no words of qualification or explanation ap. 
pear in a repealing Act it is idle to pretend 
that 'a contrary intention appears" so as to 
oust that section, unless the result of apply, 
ing it would be to produce an absurdity. 
Though, as I agree, it is startling that a man 
should be convicted in 1940 for something 
he did in 1989 in violation of an Act repealed 
in 1086 , it would be far more startling if 
an obligation created by the repealed Act 
remained in existence but the prescribed 
penalty for its broach did not. The latter 
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would indeed be an absurdity : the former 
may be harsh, but it is not nonsensical. 
Further I cannot understand the learned 
Sessions Judge's reasoning when be describes 
it as '‘fundamental" that an Act repealed 
without qualification "is as if it had never 
been utterly null and utterly void” when 
in his very next sentence he mentions 8.6, 
General Clauses Act, which says expressly 
that such is not the case. The only trouble 
with 8:5 is that it contains so many words 
that one is apt not to see the wood for the 
trees to overlook the words which are mate- 
rial in any particular case by reason of the 
multitude of those which are not. In this 
case, omitting all words of the latter class, 
it reads : 

6. Where any Act repeals aqy enactment hither- 
to or horeaftor to be made, then, unices a diflercnt 
intention appears, the rcpe.il shall not ; (c) aSect 
any . . . obligation . . . incurred under any enactment 
so repealed ; or (o) aOect any . . . legal proceeding . . . 
in respect of any such . ..obligation .. .as aforesaid; 
and any such . . . legal proceeding . . , may bo insti- 
tuted ... as if the repealing Act had not been 
passed. 

The following propositions seem to me 
unquestionable : (i.) That the order to con- 
fine himself to Maungdaw imposed on Basu 
Meah an "obligation". ( 2 .) That the prosecu- 
tioD as a result of which Basu Meah received 
his present sentence was "a legal proceed- 
ing”. (3). That that "legal proceeding" was 
"in respect of” that "obligation”. (4). That 
when a legal proceeding is instituted "as if the 
repealing Act bad not been passed" it may be 
prosecuted to the conclusion which it would 
have reached under the repealed Act. If I may 
say BO with respect, my Lord's observations 
in Criminal Appeal No. 556 of 1986^ differed 
from those of the learned Sessions Judge in 
that they did not ignore cl. (e) of 8. 5, Gene-j 
ral Clauses Act. I thi^k that, though obiter,! 
they were perfectly right and the conviction, 
with which we are now concerned was legal. 
With regard to (1941) R L R 58* the words of] 
8.5 which there made the seven years' sen- 
tones the minimum that could have been 
passed were"punishm 0 ntincurred"incl. (d). 
Nothing at all turned on the words "obliga. 
tion .... incurred" in cl. (o) or "legal pro- 

oeeding .... in respect of any such 

obligation” in cl. (e). One thing remains 
to be added. 1 am rather shocked by the 
same thing which shocked the learned Ses- 
sioDs Judge. The letter of the law — which 
we are bound to uphold — does seem to have 
been used in this case as an instrument of 
oppression. My Lord has drawn attention to 

2. (’41) 28 A I R 1941 Rang 149 : 1941“ R L R 
68, 8hwo Hla U v. The King. 
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S. 12 of the repealed Act, which provides the 
remedy, and it is obvious that if restriction 
be an “obligation" which survives the repeal 
so does the “right" of the restricted person 
to invite the District Magistrate to exdrcise 
his powers under that section. I respectfully 
agree in thinking that the present case is one 
in which they might well be exercised and 
I hope they will be. It would be satisfactory 
to be sure that the present will be the last 
of many terms of imprisonment which Basu 
Meah will have suffered in consequence of 
a trifling offence committed nearly eight 
years ago. But the conviction of the respon- 
dent Basu Meah was undoubtedly correct: 
therefore apart from our recommendation 
to the District Magistrate, we must decline 
to interfere. The records may be returned. 

Dunkley J. — lam in entire agreement 
with my learned brother. When Criminal 
Appeal NO. 556 of 1936* was heard before me 
it was realised that such a case as that of 
the respondent was bound to occur, and at 
the request of the learned Government Ad- 
vocate who argued the appeal, as the matter 
was BO closely connected with the case before 
me, I endeavoured to lay down the law for 
the guidance of subordinate Courts in deal- 
ing with such a case. It is regrettable that 
the learned Sessions Judge was led by in- 
experience to reject the advice on which be 
was entitled to rely. I agree with my 
learned brother that the continuance of the 
restriction order against the respondent is 
not in the interest of justice, and almost 
amounts to using the law as an instrument 
of persecution. I therefore strongly support 
his recommendation to the District Magis- 
trate of Akyab that the latter should now 
exercise his powers under S. 12 , Habitual 
Offenders' Restriction Act, (which remain in 
force by virtue of cl. (c) of S. 6, General 
Clauses Act) to cancel the order of restric- 
tion against the respondent, so that the res- 
pondent may be free of restriction when he 
has served his present sentence. 

G.N./R.k. Order accordingly. 

(28) A. I. R. 1941 Rangoon 208 
Roberts 0. J. and Dunkley J. 

Maung Man — Appellant 

V. 

Maung Sai Oyi — Respondent. 

X^ttere Patent Appeal No. 9 of 1940, Decided on 
29th Janaary 1941, against decree of High (^art, 
in Special SMond Appeal No. 26 ol 1940, D/- 6th 
May 1940. 

(a) Riparian owner — Who Is — Depression in 
Government land — Small part of land abutting 
on A.'a land.— For many years A using water col- 


lected in and flowing from Government land to 
his land for irrigating bis crops — Question of 
riparian ownership does not arise. 

"Riparian owners" are those whose land abuts 
on, and is part of, the bank of a river or stream, 
whether tidal or non-tidal: (1877) 46 Ii J Oh 68, 
Rel. on. [P 208 0 2] 

Where rain water colleetiug in a depreseion In 
a Government land small part of which abuts upon 
A*8 land flows to A’a land and is used by A for 
many years for irrigating his crops, no question of 
riparian ownership can arise. [P 208 0 2 ; 

P 209 0 1] 

(b) Easement — Easement depending on pre- 
vious grant — Right can be claimed against per- 
son capable of imposing permanent burden upon 
property or of making any grant — Easement 
on Government land cannot be claimed against 
squatter on that land. 

The user of land in such a way as to enjoy what 
is claimed as an easement depends on a previous 
grant, which can only be legally made by a party 
capable of imposing such a permanent burden upon 
the property. Consequently a squatter on a Govern- 
ment land not being capable of imposing a perma- 
nent burden upon the Government property, or of 
making any grant, an easement on that land can 
be claimed against the Government alone and not 
the squatter. Therefore the remedy for obstruetlon 
to the alleged easement on Government land by 
the squatter lies against the Government and not 
the squatter. [P 209 0 1) 

Jaganathan for J. V. Kale — for Appellant. 

U E Maung fJ) — for Respondent. 

Roberts C. J. — The learned Judge who 
granted a certificate in this Letters Patent 
appeal mode it clear in so doing that the 
only question on which his decision might 
be reconsidered was whether the parties are 
in the position of riparian owners, and, in 
my view, it is quite clear that they are not. 
In (1877) 46 L J ch 68* Lord Selborne ex- 
plained the meaning of "riparian rights^ 
and "riparian owners": "riparian owners 
ar 0 thos8 whoso land abuts od, and is part 
of, the bank of a river or stream, whether 
tidal or non-tidal; and this was also laid 
downin"0owel," where, in the Second Book 
of Institutes, it is said "riparian signifles 
water or river running between the banks, 
be it salt or fresh." In the present appeal 
the facts are that a depression exists m cer- 
tain land, which is the property of Gorern- 
ment, and a small part of which abuts upon 
the appellant's land. The respondent. Maung 

Sai Gyi, is a squatter. For Vf f® P“‘’; 
the rain water which had collected in that 

latter holding had flowed on to tbe aji» J 
nevertheleM. is aHeg^ ^ 


bnnd which entirely out off thissupEJ^^ 

f. (1877) 46 L J Ob 98:.1_A L 
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Dot uDoatarally, the appellant desired to 
take action against him. Bat Maang Sai 
Gyi, as has been said, is a squatter, and the 
appellant, before be could obtain any legal 
remedy, would have to establish the exist, 
ence of a legal right; and as is pointed out 
in "Gale on Easements," Edn. 11, at p. 224 , 
the user of land in such a way as to enjoy 
what is claimed as an easement depends on 
a previous grant, and such previous grant 
can only have been legally made by a party 
capable of imposing such a permanent bur. 
den upon the property. The squatter here, 
the respondent, was not capable of imposing 
a permanent burden upon the property, or 
of making any grant to the appellant which 
iwould give him a legal right. It follows that, 
if the appellant desired to show that he had 
obtained an easement by prescription to the 
jUse and enjoyment of the overflow of water 
from the stagnant pond, he could only do so 
in a claim against the Government. There 
is no question of riparian ownership at all. 
That, however, is not the only difficulty 
under which the appellant labours, and I am 
in complete agreement with the observa- 
tions which fell from the learned Judge in 
second appeal when he says ; 

As logacds tbo plalutlfl’a supposed right of ease, 
moot as having been acquired by prescription 

^tie right to the use of \vator can be. 

come absolute and Indefeasible only if it has boon 
peoccobly and openly enjoyed as an casement and 
as of right without InUrruptiou for 60 years, inas- 
much as the property over which the right is 
claimed belongs to Government. 

See s. 2C. Bub.a. (2), Limitation Act. The 
position, therefore, is that the only remedy 
which the plaintiff could have would depend 
upon the existence of such a right as would 
^ure to him if he had acquired an easement. 
He would not acquire that easement, in the 
circumstances, in a less period than 60 years, 
and he has not pretended that he has enjoyed 
this water for so long a period, and in any 
case his suit against Maung Sai Gyi would 
not be capable of granting him the remedy 
which he seeks. This appeal must, therefore, 
be dismissed with costs, advocate's fee five 
gold mohurs. 

Dunkley J, — l agree. 

G.n./r.k, Appeal dismissed, 
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ROBEBTS 0 . J. AND Donklet j, 

Shwe Pru — Appellant 

V. 

nil. King. 

Appeal No. 11 of 1941, Decided on 
Wth February 1941. from order of Sees. Judge. 
Arakan, in Seulooa Trial No. 42 of 1940. 

1941 R/27&29 
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(a) Criminal trial — Duty of prosecution — 
Public Prosecutor should examine prosecution 
witnesses in proper order so as to bring out 
facts In their logical sequence. 

The Public Prosecutor should be required, as far 
as possible, to examine bis witnesses so as to bring 
oat the facts in their logical eequence, and parti- 
cularly the expert witnesses, such as the medical 
witness, ought not to bo examined at anearlystage 
of the trial, when it is impossible to realize on 
what points their opinion is necessary. (P 210 0 1] 

• (b) Criminal P. C. (1898), Ss. 154 and 162— 
Telephone message to police about commission 

of cognizable offence by eyewitness Police 

station officer can record it and sign it himself 
as information — That report forms first infor- 
mation report— Subsequent statements topolice 
are statements in course of investigation and 
inadmissible under S. 162. 

A telephone message given to police about the 
commission of a cognizable oOonce can bo recorded 
by the station writer as a first information report, 
and the station writer may sign it himself as the 
person giving the information, for a first infor- 
mation report may be merely hearsay and need not 
necessarily be given by a person who has firsthand 
knowledge of the facts. And subsequent statements 
made to police must be regard^ as statements 
made to the police in tbo course of the Investiga. 
tion of this cognizable ofience and therefore as in- 
admissible under 8. 162. [P 211 C 2; P 212 C 1] 

(c) Criminal trial — Police diaries State- 

ments or entries not made in course of investi- 
gation should be proved by calling officer who 
has recorded them to state orally particulars 
recorded and then to produce diary in corrobo- 
ration thereof. 

Such entries, or parts of entries in the police 
diary as are admissible in evidence, that Is to say, 
which do not include statements made to the police 
during the course of an investigation, should ordi- 
narily bo proved by calling the station writer who 
recorded them to state orally the particulars recor- 
ded in each entry and then to prepuce tbo general 
diary in corroboration of his oral evidence. They 
differ In no respect from any other record in writ- 
ing of a statement or event. [P 212 0 1] 

(d) Criminal trial — Duty of prosecution His 

duty is not to obtain conviction at all costs 

All important witnesses should be examined. 

A prosecuting oOiccr should not think that it is 
his duty to obtain a conviction at all costs. It Is 
his plain duty to call important witnesses and put 
in all the relevant evidence : 14 Rang 45, Rel. on. 

CP 212 C IJ 

ilya Thein — for AppoUant. 

E Maung ( 1 ), Government Advocate — 

for the Crown. 

Dunkley J. — The appellant Maung Shwe 
Pru has been convicted of tbo oUanco of 
murder under S. 802, Penal Code, and sen- 
tenced to death by the learned Sessions 
Judge of Arakan. The prosecution case was 
that he had committed this offence by caus- 
ing tbo death of one Maung Tha Tun on the 
night of lith May 1940, at Akyab town. Tha 
trial was unsatisfactory in a number of res- 
pects, but especially in regard to the failure 
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bo examine the witnesses for the prosecu- 
tion in their proper order. In a trial of this 
importance, the Public Prosecutor should 
be required, as far as possible, to examine 
bis witnesses so as to bring out the facts in 
their logical sequence, and particularly the 
expert witnesses, such as the medical wit- 
ness, ought not to be examined at an early 
stage of the trial, when it is impossible to 
realize on what points their opinion is 
necessary. 

That Maung Tha Tun was killed on the 
night of 11 th May by being stabbed in Mill 
Road, Akyab, is not open to doubt. He re- 
ceived a stab wound near the inner third of 
the right collar bone, running downwards 
medially and backwards. The injury cut 
the sternomastoid muscle, the jugular vein 
of the right side and the right pleura and 
apex of the right lung. The injury was, of 
course, sufiicient to cause death in the ordi- 
nary course of nature. The medical witness 
deposed that the deceased might have lived 
after this injury for a few minutes or even 
for a few hours. He further stated — and 
this is a point of groat importance — that 
the body of the deceased was brought to 
the Akyab hospital at 5 A. M. on the morn- 
ing of 12th May and at that time from the 
condition of his body he bad been dead for 
three or six hours. It is clear that Maung 
Tha Tun was stabbed during the course of 
a clash between two bands of young row- 
dies near the junction of Mill Road and 
Dontaikpyin Road. The residence of the 
deceased was at Ontabin quarter which is 
along the Dontaikpyin Road to the north 
of the town proper and about two miles or 
more from the main police station, where 
this occurrence was reported. On that night 
the deceased Tha Tun and the witnesses 
Pho Sein, Kaung San Rbi, Hla Aung and 
Sein Tun Pru went into Akyab Town, and 
after 11 P. M. they were returning towards 
their homes at Ontabin. When they ap- 
proached the road junction they met another 
band of young men coming along Mill Road 
from the north. This band consisted of the 
appellant Shwe Pru, his brother Shwe Aung, 
Sein Aung (d. W. 11) and several other per- 
sons whom the deceased's companions say 
that they did not recognize'; these persons 
are defence witnesses and their names are 
Sein Tun, Htwe Hla Aung and Aung Tha 
Gyaw. 

According to the deceased’s companions, 
when the two bands met Shwe Aung flashed 
his torch on Maung Tba Tun's face and 
asked "Is that Maung Tha Tun?" and when 


Maung Tha Tun replied in the afiEiimative 
the appellant Shwe Pru stabbed him with 
a dagger. There is evidence to show that on 
the previous night the appellant and the 
deceased had had a quarrel while gambling 
in the house of one Ah Thu in Ontabin, and 
it is suggested by the prosecution that this 
quarrel was the motive for the stabbing. 
According to his companions, when the de- 
ceased was stabbed he shouted out that be 
had been stabbed by Maung Shwe Pru. Pho 
Sein says that be also shouted out that Tba 
Tun had been stabbed by Shwe Pru. They 
all ran away either up the Dontaikpyin 
Road or into the compounds of the rice 
mills near by. Pho Sein says that be im- 
mediately recovered his courage and re- 
turned to the assistance of the deceased 
who collapsed on the road, and be says that 
the deceased again denounced the appellant 
and asked to be taken to the hospital before 
he relapsed into unconsoiousness. The other 
companions of the deceased returned to the 
place shortly afterwards, but, instead of 
taking the deceased to the hospital, they 
carried or dragged him towards his own 
village, with several halts on the way, and 
they ultimately reached a pongyi kyaung 
near Ontabin. There they left him alone 
on the side of the road. According to 
them, the deceased was still alive at that 
time, but, as I shall presently show, it 
is quite plain that he had died long before 
they reached the pougyi-kyaung. One of 
them, Sein Tun Pru, says that he did stay 
near the deceased, but bis evidence on this 
point is plainly false, as it is on many other 
points ; for when the driver of the motor 
car. Maung Tha No (D. W. 9), who ought ta 
have been called by the prosecution but had 
to be called by the defence, arrived on the 
scone with his car, having been called by 
Pho Sein and Kaung San Rhi, be found no 

one near the dead body. 

Pho Sein and Kaung San Rhi went away 
to obtain a conveyance to take the deceased 
to the hospital. Hla Aung went away to 
obtain assistance, and I have no doubt that 
Sein Tun Pm accompanied him. Actually 
Pho Sein and Kaung San Rhi wont and 
called Maung Tha No out of bed and asked 

him to bring his taxi and carry a 
bad been stabbed to the hospital. MaunS 
Tha No, somewhat unwillingly, got . 
taxi and went with them, and found b® 
body o( Th. Tan, ^ho was ^ 
aide of tho road ontadotho ^ 

No one was near the ^ ^ aj, 

covered with blood, and as tho row* ^ae 
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ready dead Maung Tba No declined to take 
the body in hia car ; so Pho Sein asked him 
to take them to the police station so that 
they could make a report. Ho did so, and 
Pho Sein and Kaung San Rhi arrived at the 
police station at 2.10 A. M. 

Reverting now to what Hla Aung and 
Sein Tun Pru did, they went to a mill and 
from the mill Maung Hla Aung telephoned 
to the Akyab police station. His telephone 
message was received at 1.6 A. M. After Hla 
Aung had sent this telephone message, he and 
Sein Tun Pru returned to the place whore 
the body was, and it must have been during 
their absence that Tha No arrived there 
with his taxi. Then Sein Tun Pru was left 
with the body while Hla Aung went and 
called an uncle of the deceased named Kra 
Tun. The latter was told by Hla Aung that 
the deceased had been stabbed by the ap- 
pellant Shwe Pru. Ho went and looked at 
the body, and finding that Tha Tun was 
dead he departed and called the deceased’s 
other relatives. After calling the relatives, 
he went back again, and then only after the 
lapse of some time Pho Sein and Kaung 
San Rhi arrived on the scene having come 
back from the police station. After their 
arrival a stretcher was made and the body 
was taken to the Akyab police station, and 
from the iKilice station direct to the hospital, 
where, os I have said, it arrived at 5 A. M. 

After the body bad reached the hospital 
Pho Sein was called back to the police sta- 
tion, and then his statement was taken 
down, and this statement was introduced 
at the trial as if it were the first infor- 
mation report, which, of course, it was not. 
According to what is recorded on it, this 
statement was made at 4 A. M., but this 
time is either a deliberate or an accidental 
error, for plainly Pho Sein did not make 
the statement until some time after 5 
o’clock. Hla Aung's original telephone mes- 
sage was recorded in the general diary of 
the Akyab police station. It is serial No. 13C 
and was recorded at 1.6 A. M. by station 
writer Maung Bu. It reads as follows : 

TolephoDo moftsago received. Maung Hla Aung 
sent a tolopbone message from Ehcoh rice-mlll as 
follows: 'A man whom I can identify at sight has 
stabbed Maung Tba Tun, the villager of Ontabin 
village, with da and tfaung Tba Tun received 
injury on the throat.' Accordingly the poUco sts. 
tion informs him (Mauog Hla Aung) to bring the 
injured man to the police station and make a 
report. 

The learned Sessions Judge has held that 
the report made by Pho Sein after 5 A. M., 
which was recorded by the police as a first 
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information report, is the true first infor- 
mation report in this case and can be treated 
as such, and does not offend against the pro- 
visions of S. 1C2, Criminal P. C. This is an 
erroneous conclusion. Under s. 154, Cri- 
minal P. C., every information relating to 
the commission of a cognizable offence, if 
given orally to an officer in charge of a 
police station, shall be reduced to writing 
by him or under his direction and be road 
over to the informant, and every such in- 
formation, whether given in writing or re- 
duced to writing as aforesaid, shall be signed 
by the person giving it. lu 2 Pat 517^ at 
page 523 the learned Chief Justice of the 
Patna High Court said this : 

It was argued before us in appeal that the written 
statement made to the Bub-Inspector by the appel- 
lant’s wife on the evening on the ICtb, ought not 
to have been admitted in evidence as a first infor- 
mation report. It was pointed ont that information 
having been already given at the police-station 
earlier by the ebaukidar, any statements after- 
wards taken by the police were taken in the course 
of an investigation and were inadmissible as evi- 
dence under S. 162, Criminal P. 0. I have no 
doubt that the statement made at tbo police-sta- 
tion by the ebaukidar was information relating to 
the commission of a cognizable offence within tbo 
meaning of B. 154 of tbo Code. It ought to have 
been taken down in the book kept for that purpose 
as provided in tbo Section and whether this was 
done or not in the particular circumstances of this 
case, I think ail further statements taken from tbe 
witnesses were taken in the course of a police 
investigation and that tbo written statements so 
taken wore inadmissible as evidence under S. 162 
of tbe Code. 

With those observatious I am, with all 
due respect, in entire agreement. Clearly, 
some information of the commission of a 
cognizable offence was received at 1-5 A. M., 
by telephone from Maung Hla Aung. This 
telepbono message might have been record, 
ed by tbe station writer as a first ioforma- 
tion report, and tbo station writer might 
have signed it himself as tbe person giving 
the information, for a first information re- 
port may be merely hearsay and need not 
necessarily be given by a person who has 
firsthand knowledge of the facts. How- 
ever, Hla Aung was requested to go to the 
police station and make a report so that it 
might be signed by him in conformity with 
the provisions of S. 154, Criminal P. C., and 
I do not suggest that tbe station writer was 
wrong in adopting this course. But the next 
event, so far as the police were concerned, 
was tbe arrival of Pho Sein in person at 
the police station at 2-10 A. M. He made a 

1. (’23) 10 A I R 1923 Pat 660 : 73 I C 561 : 24 
Oc L J 641 : 2 Pat 617 : 4 P L T 462, Gansa 
Oraon v. Emperor, 


Shwe Pru v. The King (Dunkley J,) 
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statement and this statement ought to have 
been taken down in accordance with the 
provisions of S. 154. All statements subse. 
quently made to the police, including the 
subsequent statement of Pho Sein which 
bas been treated as a first information re« 
port, must be regarded as statements made 
to the police in the course of the investiga- 
tion of this cognizable offence and therefore 
as inadmissible under S. 162, Criminal F. C. 

The learned Sessions Judge has made con- 
siderable difficulty over the proof of state- 
ments recorded in the general diary of the 
police station. Such entries, or parts of en- 
tries, in the diary as are admissible in evi- 
dence, that is to say, which do not include 
statements made to the police during the 
course of an investigation, should ordinarily 
be proved by calling the station writer who 
recorded them to state orally the particu- 
lars recorded in each entry and then to pro- 
duce the general diary in corroboration of 
his oral evidence. They differ in no respect 
from any other record in writing of a state- 
ment or event. It is astonishing that at this 
trial this most important telephone mes- 
sage had to bo proved by the defence and 
was not brought out by the prosecution. 
Even then the station writer was not called. 
The learned Public Prosecutor of Akyab 
seems to have a curious idea of bis duties. 
He seems to think that he is a police pro- 
secuting officer and that it is his duty to 
obtain a conviction at all costs. He might 
benefit by reading the judgments in 14 Bang 
46.* It was bis plain doty to have called the 
station writers concerned and to have put 
in evidence for the prosecution all the rele- 
vant entries contained in this general diary, 
and it was his duty to have called the taxi 
driver Maung Tha No for the prosecution. 

Further entries in the general diary were 
actually put in by him after all the evidence, 
including that of the defence witnesses, had 
been recorded. These are Exs. E and O. 
Exhibit E shows that Pho Sein came to the 
police station at 2-10 A. M. and he told the 
station writer that he came to get a gharry 
to carry the injured person, Maung Tha 
Tun, and that the injured person had been 
stabbed by Maung Shwe Pru. He delibe- 
rately gave the impression that Maung Tha 
Tun was still alive, although be knew that 
Maung Tha Tun was dead. Even though 
there was reason for not treating the tele- 
phone message as an information, it is most 
astonishing that a statement of this kind, 

2. (’86) 14 Rang 45, Nga Aung G;1 v. Emporor. 


made by a person who alleged that a parti* 
oular person had committed a serious cogni- 
zable offence, was not taken down as a first 
information report, and it is quite clear from 
this case that the police of Akyab town are 
extremely lax in the performance of their 
duties; and on this point I desire to make 
the further remark that, although the first 
information of this crime was received at 
1-5 A. M. the investigating officer admits 
tbatactive investigation was not commenced 
until after 10-41 A. M. This is a most repre- 
hensible state of affairs. The conviction of 
the appellant must rest on the statements 
of Pho Sein, Kaung San Rhi, Hla Aung and 
Sein Tun Pru that they actually recognized 
the appellant and saw him stab the decea- 
sed. (His Lordship considered their evi- 
dence and held it to be quite incredible, and 
concluded.) In my opinion the conviction of 
the appellant cannot be sustained, and there- 
fore this appeal is allowed, the conviction 
and sentence are set aside, and the appel- 
lant is acquitted, and the sentence of death 
is not confirmed. 

Roberts C. J.— I agree. 

k.S./r.K. Conviction set aside. 
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SPECIAL BENCH 

Roberts 0. J.. Ddnkle y and Sharpe JJ . 

Commissioner of Income-tax, Burma 

V. 


Lakshmi Insurance Co. Ltd., Bangoon, 
Civil Ref. No. 8 of 1941. Decided on 11-6-1941, 
ado by CommisflioDOt of Income^taXi Burma. 

(a) Income-tax Act (1922) (Burma). S. 3 and 
59. rules under. R. 25 — Premiums are not 

•cessarily annual payments — Theydo not re- 
esent annual profits or gains of company — 
milarly, total number of claims in one year 
,nnot be set off as deductions— .Object offram- 
g R. 25 stated fPer Boberls 0. J.) 

Life poliolea are contracts of variable endurance, 
d premiums are in many cases not annual pay- 
ants. In no sense do they represent the annnal 
oflta and gains of the company which can only 
arrived at by actuarial calculations. In the 
me way the total number of claims In one year 
Zr b. oB as dcduolloas (or tk« 
itemont of premiums minus claims Mid Is not » 
iterion of profits. It is to meet 
certalnlDg what are the income, profi e and gains 
the previous year (within the meaning o BJi) 
at R: 26 «ists : (1889) 2 Tax Oas 65L 

(b) Income-tax Act (1922) (Burma), - 

ales unde Rr* 25 tnd They 

;al with computation of Act ^ 

,nnot override ‘*' 1**35 olean pre- 

tords “premium income in :*Ji,ranehof 

ium Income of previous year-Burma 
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non-resident LUe Assurance Company — Assess- 
ment-^Total Income of whole business should 
be ascertained in accordance with R« 25 — Total 
income of company for Burma assessment 
should be computed on proportion of Burma 
premium to world premium received in its pre- 
vious year — For ascertaining proportion of 
premiums received in Burma to those received 
in respect of whole business recourse to R. 25 
or R, 35 Is not necessary ('Per Roberti C, J., and 
DunkUy J.; Sharpe dissenting.) 

Buies 26 and 85 simply provide a somewhat 
arbitrary though conveoient method ol ascertain* 
ing the total profits or gains in respect of life 
assurance businees. They cannot exclude the ope- 
ration of unequivocal direction iu the Act« The 
principles underlying the Act must be carefully 
borne in mind in the interpretation of the rules. 
The premium income, referred to in B. 85 means 
the premium income of the previous jear, on the 
income, profits and gains of which the tax is 
charged. The second part of R. 96 does not form 
an exception to the general principle that the as- 
sessment ie based on the figures of the previous 
year, It Is merely an empirical rule for ascertain- 
ing the total income, profits and gains of the com- 
pany for the previous year. Consequently, in the 
case of the assessment of the Burma branch of a 
uon-resident Life Assurance Company the total 
income of the company must bo first ascortaiuod 
in accordance with B. 25 and tbon the fraction of 
that total income which Is taxable in Burma 
should be fouud out by appljiug the first scntenco 
of B. 85. The taxable income of the company in 
Burma should be computed on the proportion of 
the Burma premium to world premium received in 
Its previous year and not on the proportion of the 
said premiuinsrooelTed during the valuation period. 
For the purpose of ascertaining the proportion of 
premiums received in Burma to those received in 
respect of the whole businoes, recourse to B. 26 
or R. 35 is not necessary since those rules deal only 
with computation of total income and the pre- 
miums can bo ascertained directly : I L R (1997) 
2 Cal 640, Approved. [P 219 0 2; P 214 0 2; 

P 216 C 1; P 216 0 1] 

^Per SAorpe J.) — The words or expressions 
which obviously are by design omitted are one of 
the most Important things to bo attended to in 
order to discover tbo true construction of any 
particular clause. Where the rule-making autho- 
rity uses the expression which conveys what is 
said to have been its ioteotloo less clearly than tbo 
other expression which might equally well have 
been used would have done, it is proper to concludo 
that it did not intend to convey that intention at 
all. CoDsequcntly, the omission of tbo words *'pre- 
vious year'* from R. 36 Indioates that the words 
^'premium ineomo" In R. 95 mean premium in- 
come in the period to which relate *tho total 
Income, profits or gains* mentioned earlier in the 
same sentenoe of that rule'* and do not moan **prc- 
mium income in the previous year:** {1863)2 B&O 
431, lUL on: I L R (1987) 2 Cal 640, Dissenting 
judgment approved; 0 I T R 821, Ref. (P 218 0 2; 

P 219 C 1] 

(c) Income-tax Act (1922), Ss. 10 (2) (lx) and 3 
— Life Assurance Company — Interim bonuses 
distributed can be deducted from total income 
only if they can be shown to fall under S. 10 
(2) (Sx) ^Per Special Bench.) 

The interim bonuses distributed by a Life Assu- 
tance Company can be deducted from the total 


income only if tbo aasceseo can show that they 
constitute expenditure Incurred for earning the 
profits of tbo company within tbo moaoing of 
Section 10 (2) (ix). [P 215 0 2] 

(d) Income-tax Act (1922), S. 22 (1) Proviso 
— Life Assurance Company cannot be said to be 
immune from tax during its early years of 
existence ^Pec Roberts C. J.) 

A Life Assurance Company cannot bo said to bo 
immune from tax during the early years of its 
existence in view of tbo proviso to 8. 22 (1). 

(P 215 0 1) 

(e) Interpretation of statutes — One of two 
alternative meanings prima facie to be preferr- 
ed to other — Fact of former being unreasonable 
destroys prima facie case in favour of latter 
(Per Sharpe J.) 

When once it is found that one of two possible 
altcrnativo meanings is prima facio to bo preferred 
to the other, then the question of tbo reasonable- 
DCS8 of the former meaning appears to be material; 
the fact that the moaning is an unreasonable one 
may destroy the prima facio case in favour of tbo 
latter meaning. [P 219 C 1] 

(0 Interpretation of statutes — Views of 
Government department administering statute 
— Whether can be looked into explained. 

Usually the views of a Government department 
as to tbo moaning of a statute which is adminis- 
tered by them are not admissible as an aid to con- 
struction but when in any particular case it is 
impossible to suppose that the Legislature is 
ignorant of tbo manner in which its own statute 
is being administered by a department of tbo State 
and yet the Legislature re-enacts the same provi- 
sions, it may not be improper for tbo Courts to 
take notice of the fact that the new onactmout is 
in precisely the same terms as tbo previous one : 
(1891) A C 531, ReU on. [P 219 C 2] 

17 E ilaung, Government Advocate — 

(or the Commissioner of Income-tax. 

E. C, V. Foucar — for Assessoe. 

Roberts C. J. — The followiDg questions 
have been referred to us (or dotermioatioa 
under s. CC (2), Burma Income-tax Act : 

(1) In the circumstances of tbo case, should the 
income, profits or gains of the Lakshmi Insurance 
Co., Ltd., ha\*6 been computed (or Burma assess- 
ment for 1937-38 on tbo proportion of the Burma 
premium to the world premium received in its 
previous year 193C-37, or should it have been com- 
puted on tbo proportion of the said premia received 
during tbo valuation period, namely tbo quadren- 
nium ended SOth April 1936 ? 

(2) In tbo circumstances of the case, in the com- 
putation of income on tho basis of the valuation 
surplus, was the incomo-tax ofiicor right in adding 
back tbo interim bonus paid to policy-holders ? 

By S.3, Income-tax Act, where any Act 
of the Legislature enacts that income-tax 
shall be charged for any year . . . tax shall 
be charged for that year ... in respect of 
all income, profits and gains of the previous 
year. The Lakshmi Insurance Go., Ltd. 
deals with life insurance and tbo first ques- 
tion relates to the method of computation 
of its taxable income for the Burma assess- 
ment of 1937-88. The bead office is in Lahore 


214 Rangoon iNCOifE-TAx CoMim. v. Lakshmi Insr. Co. (SB) (BoherU C. J.) ft. L B, 


in the Punjab, but the company has a local 
agency in Rangoon. It is therefore neces- 
sary to find, first, what is the total income, 
profits and gains of the whole business both 
inside and outside of Burma ; and secondly, 
what proportion of this total income falls to 
be taxed in respect of that part of the busi- 
ness which lies in Burma. Two questions 
arise for determination, the first dealing 
with the computation of total income, and 
the second not dealing with that at all but 
merely inquiring what fraction of the total 
income is represented by the Burma busi- 
ness. For the purpose of arriving at the total 
income of the whole business, a rule has 
boon made, bearing in mind no doubt the 
decision in (1889) 2 Tax Cas 551.* In that 
case it was pointed out that life policies are 
contracts of variable endurance, and pre- 
miums are in many cases not annual pay. 
ments. In no sense do they represent the 
annual profits and gains of the company 
which can only bo arrived at by actuarial 
calculations. In the same way, the total 
number of claims in one year could not be 
set off as deductions, for the annual state- 
ment of premiums minus claims paid is not 
a criterion of profits. It is to meet this diffi- 
culty in ascertaining what are the income, 
profits and gains of the previous year (within 
the meaning of S. S) that R. 25 exists. By 
the second part of another rule, namely 
R. 35, the provisions of R. 25 extend to non- 
resident life assurance companies. Rule 25 
runs as follows : 

In the caso of Life Assoranco Companies in- 
corporated in British Burma whose profits are 
poriodicallj ascertained by actuarial valuation, the 
Income, profits and gains of the life assurance busi- 
ness shall be the average annual net profits disclosed 
by the last preceding valuation, provided that any 
deductions made from the gross income in arriving 
at the actuarial valuation which are not admis- 
sible for the purpose of incomc-taz assessment, 
and any Burma income-tax deducted from or paid 
on income derived from investments before such 
Income is received, shall be added to the net profits 
disclosed by the valuation. 

■When the total income, profits and gains 
of the previous year have been ascertained 
(or perhaps it should be said, estimated in 
the only way in which they are capable of 
being fairly estimated) the next question is 
what fraction of this total income is taxable 
in Burma. In order to answer this question 
it is necessary to go no further than to 
apply the first sentence of R. 35 which runs 
as follows : 

The total income of the Burma branches of non- 
resident insurance companies (life, marine, fire, 

. 1 . (1889) 2 Tax Oaa 661, Scottish Union A National 

Insurance Co. v. Bmilea, 


accident, burglary, fidelity guarantee, etc.) in the 
absence of more triable data may be deemed to 
be the proportion of the total income, profits or 
gains, of the com{«nie8, corresponding to the pro- 
portion which their Burma premium income brars 
to their total premium income. 

That means that inquiry is to be made 
into the premiums paid both in the business 
as a whole and in that part of it which lies 
in Burma. For the Burma assessment 19S7.SS 
the total income of the business for the pre- 
vious year, that is to say the year ending 
SOtb April 1987, must be ascertained by ap- 
plying R. 25. But the premiums paid to the 
assessees both in respect of the total busi- 
ness and in respect of the Burma branch 
for the year ending 30bh April 1937, are 
directly ascertainable without recourse to 
any such rule. Inquiry into the amount of 
premiums paid in the single year ending 
SOtb April 1937, is not made for the purpose 
of ascertaining the total income of the whole 
business; it is made only for the purpose of 
ascertaining what proportion the business 
in Burma represents to the ehstire under, 
taking. There is nothing in R. 25 which says 
that the premiums paid in the previous 
year shall be ignored, or that, for the pur- 
pose of calculating the proportion which 
part of the undertaking bears to the whole, 
resort shall be bad to an arbitrary method 
based upon the average annual premiums 
over a valuation period. Rule 25 exists as a 
means of calculating total income which 
cannot be calculated fairly in any other 
way ; but the figures for the premiums paid 
in the previous year do not need to be 
ascertained by any artificial method, since 
they are ascertainable directly. The second 
part of R. 85 reads : 

For the purpose of this rule, the total fncomo, 
profits or gains of non-resident Life Assurance 
Companies whoso profits are periodically ascer- 
tained by actuarial valuation shall bo compuw 
in the same manner as la prescribed In B. 26 for 
the computation of income, profits and 
Life Assurance Companies incorporated in Britlsn 


rma. . 

This is directed plainly to the ascortam- 
mt of the total income of non-resident 
3 assurance companies, and not to the 
^portion of premiums received in Burma 
those received in respect of the 
siness. I am in respectful agreement with 
9 observations of Cibstello, J. lu I , , 

lal 640^ at p. 666 that Br. 25 86 ^ 

t be taken as having any further eff^t 
that they provide a 

iry though convement method 
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taining the total profits or gains in respect 
of life assurance business. They cannot 
exclude the operation of unequivocal direc- 
tion in the Act. The propriety or legal 
accuracy of the method adopted by the 
Commissioner in the Calcutta case was not 
before the Court. It is for him to ascertain 
the proportion which one part of a business 
bears to the whole, as well as to ascertain its 
total income; and he is not bound in ascer- 
taining such proportion to have recourse to 
the rules which deal only with the com- 
putation of total income. If the contention 
of the assessees here were correct, S. 22 of the 
Act would be inoperative in respect of the 
earlier years of the income, gains and profits 
of a life assurance company. Mr. Foucar 
has felt obliged to say that such a company 
is immune from tax for the first four years 
of its existence. 1 cannot accede to this 
proposition. In such a case the return fur- 
niebed must necessarily be incomplete, and 
the income-tax officer would no doubt extend 
the date for ite delivery in accordance with 
the proviso to S. 22. 

The principles underlying the Act must 
jbe carefully borne in mind in the inter- 
Ipretation of the rules. A special form of 
procedure for computing the income of life 
assurance companies incorporated in Bri- 
tish Burma whose profits are periodically 
ascertained by actuarial valuation has been 
ordered in R. 26, and this is extended to 
non-resident life assurance companies in 
the second part of B. 85. No special form 
of procedure has been laid down for the 
oomputation of the actual premiums paid ; 
none is necessary ; and regard is had to the 
sums paid by way of premium solely in 
order to arrive at the proportion which a 
part of the business boars to the whole. 
The answer to the first question must there- 
fore be that the income, profits or gains of 
the assessees should have been computed 
for the Burma assessment 1937-88 on the 
proportion of the Burma premium to the 
world premium received in its previous 
year 1086-87. Passing to the second question, 
the difficulty, if any, is concluded by the 
decision of the Judicial Committee of the 
Privy Council in 7 I T C 161.* The amounts 
distributed by way of interim bonus were 
plainly distributed out of, or in anticipation 
of, net profits in the year in which they 
were so distributed. In the order of refer- 

3. (’34) 21 AIR 1934 P 0 46 : 147 I 0 899 : 15 

Iiab 224 : 01 I A 41 : 7 I T C 161 (P C). Bharat 

Znsaranoe Co. v. Gommlssioaer ot Inoome-tax, 

Puojab. 


ence the Commissioner has repeated the 
Actuary’s report for the quadrennium end. 
ing 30th April 193C which is as follows : 

The surplus disclosed bytbevalua- 
tiou on the basis mootioued aboTO 
Is Rs. 9.69,762 

To this is to bo added the amount 
of the interim bonuses paid during 
the period of four years ... ... 87,140 

... making a total, ... 10,06,002 

This total represents the income, profits 
and gains for the period under review. It 
is not a question of whether the sum of 
Rs. 37,140 should be "added back" to the 
surplus disclosed by the valuation. The 
latter amount was imcompleto unless the 
amounts paid out by way of interim bonus 
were added thereto. No ground has been 
shown for regarding them as more refunds 
of overpaid premiums; they represent part 
of the profits. If it is contended that they 
should be deducted from the total of Rupees 
10,06,902 the assessee must show that they 
constitute expenditure incurred for earning 
the profits of the company within the mean- 
ing of S. 10 (2) (ix) of the Act. Ho could not 
do this, and has not attempted to do it. The 
second question propounded should have 
read, "Was the income-tax officer right in 
including sums paid to policy holdere by 
way of interim bonus in the total divisible 
surplus for the quadrennium ending 30th 
April 1936?" The answer to that question 
must be in the affirmative. The assessee 
must pay the costs of this reference : advo- 
cate's fee, 20 gold mohurs. 

Dunkley J. — I agree with the answers 
proposed by my Lord the Chief Justice to 
the questions propounded. As regards the 
first question, when it is borne in mind 
that the Income-tax Rules do not form a 
water-tight compartment, but form part of 
the Income-tax Act and have boon framed 
under the provisions of B. 59 of the Act, 
and that, as Costello J. pointed out in I L R 
(1937) 2 Col 540* at p. 665 where there is any 
contradiction or ambiguity between the pro- 
visions of the Act and the rules the provi- 
sions of the Act must prevail, the answer to 
the first question, to my mind, becomes 
simple. As a matter of fact, there is. in my 
opinion, no ambiguity between the provi- 
sions of Rr. 25 and 85 of the Rules and the 
provisions of the Act in regard to the matter 
before os. 

Under s. 3, Income-tax Act, where any 
Act of the Legislature enacts that income- 
tax shall be charged for any year, the tax 
shall be charged for that year in accordance, 
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with and subject to the provisions of the 
Act in respect of all income, profits and 
gains of the previous year. Under S. 22 (i), 
the principal officer of every company shall 
prepare and, on or before 16th June in each 
year, furnish to the Income-tax Officer a 
return of the total income of the company 
during the previous year. Under S. 59 (2) (a) 
(ii), rules may be made to prescribe the 
manner in which, and the procedure by 
which, the income, profits and gains shall 
bo arrived at in the case of an insurance 
company, and under S. 59 (3) (a), where the 
income, profits and gains liable to tax can- 
not be definitely ascertained, the rules may 
prescribe methods by which an estimate of 
such income, profits and gains may be made. 
Rules 25 and 35 of the Income-tax Rules 
have been framed under those provisions of 
s. 59. What are the "income, profits and 
gains” referred to in s. 59? Clearly, they 
are the income, profits and gains which are 
liable to tax, that is, the income, profits and 
gains of the previous year. Hence it is plain 
that R. 25 merely prescribes the method by 
which the income, profits and gains of the 
previous year of a life assurance company 
shall bo ascertained, and the second part of 
R. 35 merely lays down that the total income, 
profits and gains of a non-resident life 


to be Rs. 10,06,902. The question of "adding 
back” the interim bonus of Bs. 37,140 never 
arose; it bad already been includ^ by the 
Actuary in the surplus, What the assessees 
are now contending is not that this sum 
should not have been included in the sur- 
plus of the quadrennium, but that they 
have a right to deduct this sum in arriving 
at the true surplus for income-tax purposes. 
They can have this right only under the 
provisions of cl. (ix) of S. 10 ( 2 ) of the Act, 
and it has not been, and plainly cannot be, 
contended that the payment of this interim 
bonus out of accrued or anticipated profits 
was "expenditure incurred solely for the 
purpose of earning such profits or gains.” 

Sharpe J. — I have had the benefit of read- 
iug in advance both the judgments which 
have just been delivered, but unfortunately I 
find myself unable to agree with the other 
members of the Court in regard to the first 
of the two matters which arise out of the 
statement of the case referred to us. I must 
therefore state the reasons for my decision 
more fully than I would otherwise have 
done. Our decision upon the first point 
depends upon the meaning of the words 
“premium income” which appear in two 
places at the end of the first sentence of 
R. 35 of the Burma Income-tax Rules made 


assurance company shall be ascertained in 
the same manner. The result of the calcu- 
lation proscribed by R. 25, or in the case 
of a non-resident company by part 2 of 
R. 35 read with R. 25. is, or must be taken 
to bo, tlio income, profits and gains of the 


company for the previous year. It therefore 
follows that the premium income, referred 
to in part 1 of R. 35, means the premium 
mcomo of the previous year, on the in- 
come, profits and gains of which the tax 
is charged. The opinion of the Commissioner 
of Income-tax on this point is correct, save 
that he is in error in thinking that part 2 of 
R. 35 forms an exception to the general prin- 
ciple that the assessment is based on the 
figures of the previous year. It is merely 
an empirical rule for ascertaining the total 
income, profits and gains of the company 
for the previous year. The second question 
could not have arisen but for an unfortu- 
Date error of the Income-tax Officer in 
making the assessment. The Income-tax 
Officer stated in bis order that the surplns 
for the quadrennium in question according 
to the Actuary's valuation was Rs. 9,G9,762. 
This is not correct. As the Commissioner 
of Income-tax has pointed out in bis order 
of reference, the Actuary found the surplus 


under sub-ss. (l), (2) (a) (ii) and (3) of S. 59, 
Income-tax Act, by the Financial Commis- 
sioner. who, since the separation of Burma 
from India, has replaced the Central Board 
of Revenue as the rule making authority 
under that Act. The question is.* Does "pre- 
mium income” in R. 85 mean "premium 
income in the previous year” or "premium in. 
come in the period to which relate the total 
income, profits or gains’, mentioned earlier 
intbesame sentence of that rule?” Rules 25 
to 32 (both inclusive) and R. 35 of the Burma 
Income-tax Rules prescribe — to use the 
words of sub-s. (2) (a) (i) of S. 59, Income- 
tax Act — the manner in which and the 
procedure by which, the income, profits and 
gains shall be arrived at in the case of 
insurance companies. Those rules deal with 
four classes of insurance companies, namely 
(i) life assurance companies incorporated 
in Burma, to which I will hereafter refer 
as "resident life companies"; (ii) insurance- 
companies incorporated in Burma and doing 
insurance business other than life 
ranee business (e. g. Marine, Firo, Accident, 

Burglary, Fidelity Guarantee, etc.), to whwti 
I will hereafter refer as "resident non-W® 
companies”; (iii) non-resident 
ranee companies having a Burma bra . 
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to which I will hereafter refer as “noD-resi- 
dent life companies": and (iv) non-resident 
insurance companies doing insurance bnsi- 
ness other than life assurance business and 
having a Burma branch, to which I will 
hereafter refer as "non-resident non-life 
companies." The assessoe before us is a 
non-resident life company. 

In the case of resident non-life companies 
no special or exceptional methods are re- 
quired in order to compute their total in- 
come, profits or gains for the purpose of 
their being charged with income-tax. Their 
income, profits and gains can be ascertained 
year by year and so B.26 provides that such 
companies shall be assessed "in accordance 
with the provisions of the Act" ; in other 
words, upon their income, profits and gains 
of the previous year. Similar considerations 
apply to non-resident non-life companies: 
their income, profits and gains can also be 
ascertained year by year. The only further 
step necessary in their case, beyond what 
is done in the case of resident non-life com- 
panies is to ascertain what part or portion 
of their income, profits or gains is assign- 
able to their Burma branch. It may be that 
in some oases the Burma portion is exactly 
ascertainable, but I imagine that more often 
than not it will not he exactly ascertainable. 
Parti of R. 86 therefore provides that, where 
there is an absence of reliable data from 
which to ascertain exactly the Burma por. 
tioD, the Burma portion may be doomed to 
be that portion of the total income, profits 
and gains (both inside and outside Burma) 
which results from multiplying the total in- 
comes, profits and gains by a fraction, of 
which the numerator is the Burma premium 
income and the denominator is the total 
premium income. It is agreed on all hands 
that in the case of non-resident non-life 
companies the Burma premium income and 
the total premium income upon which the 
calculation is to be based must both be that 
of the previous year. But, although that is 
agreed, there are two possible reasons why 
the premium income so taken is to be that 
of the previous year, and our decision on the 
first point before us depends upon which of 
these two reasons is the right one. Does 
"premium income" in R. 85 moan that in 
the case of non-resident non-life companies 
the premium income to be taken into ac- 
count is that of the previous year because 
"premium income" in R. 86 means "pre- 
mium income in the previous year" or be- 
cause "premium income" in that rule means 
"premium income in the period to which 


relate ‘the total income, profits or gains’ 
mentioned earlier in the same sentence of 
that rule" ? In my view it is for the latter 
reason, and the grounds on which I base 
that view I shall state in a moment. 

I have dealt with non-life companies both 
resident and non-resident and 1 will now 
turn to life companies. The income, profits 
and gains of such a company, if it is a resi- 
dent one, shall, if its profits are periodically 
ascertained by actuarial valuation, be the 
average net profits disclosed by the last 
preceding valuation that is provided by 
B. 25, and about that also there is no dis- 
pute. That does not, however, result in a 
now resident life company which sets up a 
business in Burma for the first time, being 
immune from income-tax until after the ex- 
piration of that period of years (not exceed- 
ing five — that is the limit set by s. 8, Life 
Assurance Companies Act, 1912, which is 
still the section governing the matter in this 
country, while in India S. 8 of the 1912 Act 
has been replaced by S. 18, Insurance Act^ 
1988) which it is prescribed, by the instru- 
moot constituting it or by its regulations or 
bye-laws, shall be covered by each invest!- 
gation into its financial condition, including 
a valuation of its liabilities, by an actuary. 
But such a company will not in practice be 
called upon to pay income-tax during its 
early years (it should be noted that I use 
the word "during" and not the phrase "in 
respect of"), because its principal officer will 
be unable in the first years of the company’s 
existence to prepare and furnish a return of 
the total income of the company during the 
provions year, as required by sub-s. (l) of 
s, 22 , and that inability will arise from the 
fact that the "total income" a return of 
which be is required to furnish means, by 
sub-B. (15) of S. 2, the "total amount of in- 
come, profits and gains" of the company, 
and that amount will not be known until it 
is ascertained by the first periodical actua- 
rial valuation. In practice the Income-tax 
Officer will, no doubt, exercise the discre- 
tion given to him by the proviso to sub- 
8. (l) of 8. 22 by extending the date for the 
delivery of the return in such a case, so 
that no difficulty need arise over the return 
to be made by a resident life company in its 
early years. The furnishing of the return re- 
quired by Bub-s. (i) of s. 22 in respect of the 
first year of its existence will be postponed 
until after the first periodical valuation has 
been made by an actuary, but when the re- 
turn is furnished later on the company will 
bo assessed upon it to income-tax for the 
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first year o£ the company's existence. The 
company does not escape either making a 
return for its first year or paying income- 
tax on the income, profits and gains o£ its 
first year, but the making of the return, and 
also the payment of income-tax, for the first 
year are both postponed. If the Income-tax 
Officer exercises the power given to him by 
the proviso to sub-s. (l) of S. 22, as I imagine 
he always will in these oases, the principal 
officer of the company will not be in default 
as regards the making of the return of the 
company 'sincome and therefore the Income- 
tax Officer will not be required to make an 
assessment to the best of bis judgment under 
sub-s. ( 4 ) of S.23, which it was suggested in 
the course of the argument before us was 
what the income-tax officer would be com- 
polled to do if a life company could not 
make a return of its total income in its early 
years. This position of resident life compa- 
nies may be thought to be an anomaly 
under the Income-tax Act, but if the re- 
sults which I have just been indicating are 
correct in regard to resident life companies, 
as I think they are, I see no reason for sug- 
gesting that it must necessarily be wrong 
for a similar result to follow in the case of 
a non-resident life company. 

I now come to the last of the four classes 
of insurance companies which I mentioned 
at the beginning of this judgment, namely 
non-resident life companies, and the asses- 
see in the present case is such a company. 
Rule 85 provides that in their case also, as 
in the case of non-resident non-life com- 
panies, a certain arithmetical sum may be 
done in order to ascertain what part or por- 
tion of their income, profits or gains is 
assignable to their Burma branch: this sum 
may be done where there is an absence of 
more reliable data from which to ascertain 
the Burma portion of the total income, 
profits and gains. The sum which may be 
done is exactly the same sum as may be 
done in the case of non-resident non-life 
companies, and it is this: the total income, 
profits and gains are to be multiplied by a 
fraction of which the numerator is the 
Burma "premium income" and the deno- 
minator is the total “ premium income. 
The question is whether "premium income" 
means "premium income in the previous 
year " or “premium income in the period to 
which relate the ‘ total income, profits or 
gains' mentioned earlier in the same sen- 
tence of B. 85. My Lord the Chief Justice 
prefers the former meaning because, he 
eays, the premiums paid to the assessees 


both in respect of the total business and 
in respect of the Burma branch for the pre- 
vious year are directly ascertainable with- 
out recourse to any such rule as R. 85 
because, he repeats, they do not need to be 
ascertained by an artificial method, since 
they are ascertainable directly. The mere 
fact that the premium income, both, Burma 
and total of the previous year can be ascer- 
tained exactly, without recourse to any 
artificial method, is to my mind, and with 
great respect to my Lord, an insufficient 
reason for saying that those figures are the 
figures intended to be used in doing the 
necessary sum, and I say that because 
the average annual premium income, both 
Burma and total, for the previous four 
years can equally well be ascertained exact- 
ly and without recourse to any artificial 
method. In both oases the figures are cap- 
able of being ascertained exactly. The rea- 
son given by my learned brother Dunkley 
for agreeing with the interpretation which 
my Lord places upon the words "premium 
income" is that os the result of the oolou- 
latioD prescribed by part 3 of R. 85 read with 
R. 25 is, or must be taken to be, the income, 
profits and gains of the company for the 
previous year, it therefore follows that the 
premium income referred to in part l of R. 85 
means the premium income of the previous 
year. With great respect to my learned 
brother I am unable to see that that neces- 
sarily follows, as he says it does. My own 
view is that when once it is decided bo re- 
sort to the calculation prescribed by R. 26, the 
Burma portion of the resultant figure — in 
the case of a non-resident life company — 
must necessarily be ascertained by using as 
the numerator and denominator, respec- 
tively, of the fraction which is to be used 
for the purpose of multiplying the average 
net annual profits disclosed by the last pre- 
ceding valuation figures which are to be 
taken from the period covered bythe valua- 
tion and not from outside that period. It 
appears to me wholly unreasonable to say 
that the Burma portion of the averse 
annual neb profits should be ascertain^ by 
using figures which relate to a ^ il? «« 
outside the period in respect of whiob those 

average annual net profits «« 

My principal reason for ho^ng ^ 
"premium income” in 
nob mean "premium income 
oua year” is that, if the rale 
rity had intended that to be ite m 
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the previous year.” If that phrase had been 
used in B. 86 it would undoubtedly have 
conveyed more clearly than do the words 
"premium income" by themselves that what 
was intended in B. 35 was "premium income 
in the previous year,” if, indeed, that is 
what was intended. As the rule-making 
authority used the expression which conveys 
what is said to have been its intention less 
clearly than the other expression which 
might equally well have been used would 
have done, it appears to me to be proper to 
conclude that it did not intend to convey 
that Intention at all. A proposition to this 
effect is stated in Craies’ on Statute Law 
(Uh Edn.) at the top of p. 90. "The words 
.or expressions which obviously are by design 
omitted” are one of the most important 
'things to be attended to in order to discover 
,tbe true construction of any particular 
clause ; see the judgment of Pollock 0. B. 
in (1868) 2 H A 0 431.* In my judgment the 
omission from R. 85 of words inserted in 
R. 81 can only lead to the conclusion that 
"premium income” in the former rule does 
not mean "premium income in the previous 
year,” if there is any other meaning which 
can be given to those two words. 

It appears to me that there is another 
meaning which can be given to those words 
and it is "premium income in the period 
to which relate 'the total income, prodts or 
gains* mentioned earlier in the same sen. 
tenco of R. 85.” This alternative meaning 
is stated by the Commissioner of Income, 
tax himself to be a logical one. Furthermore, 
this alternative meaning appears to me to 
bo a wholly reasonable one; as a matter of 
fact, to my mind, it is the more reasonable 
of the two. It is of course true to say that 
it is not competent to me as a Judge to 
modify the language of R. 85 in order to 
bring it into accordance with my own views 
as to what is right or reasonable, but I do 
think that it is proper for me to express 
my own view of the reasonableness of this 
alternative meaning when once it appears 
from other considerations that this meaning 
is the one more likely to have been intended. 
When once it has been found that one of 
two possible alternative meanings is prima 
facie to be preferred to the other, then the 
iquestion of the reasonableness of the former 
meaning appears to me to be material ; the 
fact that that meaning is an unreasonable 
one may destroy the prima facie case, as 

47(1868) 9 ^ b Ts l : S3L J Ex 93 : 10 Jur 
(N8) 2G2 : 9 L T (NS) 261 : 12 W R 257 : 138 
B R 781, Attorooy-GeDoral v. Sillem. 


I call it, in favour of the latter meaning. 
Here, then, the position is this: if the inten. 
tion had been that "premium income” 
should mean "premium income in the pre. 
vious year,” it could have been so stated ; 
the latter phrase is used in another rule deal, 
ing with a similar subject. matter (namely, 
another class of assessoe which also has a 
premium income) so that it would equally 
well have been used in R. 85 if that was 
intended to be the meaning of that rule ; 
there is another possible meaning which can 
be given to the words ; and that other 
meaning is a reasonable one. For these 
reasons I am of the opinion that "premium 
income” in R. 85 does not mean "premium 
income in the previous year,” as the income- 
tax officer has decided that it does, but has 
that meaning for which the assessee has 
contended before us. 

There is another aspect of this matter to 
which I desire to, refer. It seems to me that 
a strong argument in favour of the present 
assessee might have been founded upon 
what is stated by the Commissioner for 
Income-tax in para. 4 of the case before us, 
and a further consideration of the matter 
since we reserved our judgment causes me 
to regret that such an argument was not 
developed before us. Usually, no doubt, the 
views of a Government Department as to 
the meaning of a statute which is adminis. 
tered by them are not admissible as an aid 
to construction, but it has been suggested 
by Lord Maonagbten in (1891) A C 531^ at 
p. 591 that when, in any particular case it 
is impossible to suppose that the Legislature 
is ignorant of the manner in which its own 
Income-tax Act is being administered by a 
department of the State and yet the Legis- 
lature re-enacts the same provisions, it may 
not be improper for the Courts to take 
notice of the fact that the new enactment 
is in precisely the same terms as the pre- 
vious one. In India the income-tax rules 
have always included the whole of the pre- 
sent Rule 25 and the first sentence of the 
present R. 85. Rule 25 and this particular 
sentence of R. 86 were left untouched when 
the rules were amended by (amongst other 
things) the addition of the second sentence 
to R. 85; and when in 1989 the Income-tax 
Act was thoroughly overhauled, if 1 may so 
describe the changes then introduced, "rules 
for the computation of the profits and gains 
of insurance business” were inserted in the 

5. (1891) 1891 A C 631 : 61 L J Q B 265 ; 65 iTt 
621 : 66 J P 605, CommissioQers of iDCome-tas 
T. Pem£ol. 
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Act itself (probably with a view to getting 
rid of any difficulty which may have been 
felt as a result of what was said in I L R 
(1937) 2 Cal 540® as to a possible conflict be- 
tween the Act and the rules made by the 
Central Board of Revenue under the Act), 
and the first sentence of the new R. 8 — and 
this is most important — is identical with the 
old Indian Rule 35. 

The circumstances in which the 1939 Act 
was put on the Indian Statute book were 
these. The method adopted for applying 
R. 85 in India — certainly in the two Presi- 
dencies of Calcutta and Bombay and pro- 
bably elsewhere for para. 4 of the case 
before us uses the words "the practice in 
India" — was the method for which the 
present assessee contends. (The Calcutta 
income-tax authorities hadasplendid oppor. 
tunity of testing its accuracy in 1937 ; 5ee 
the case in l L R (1937) 2 Cal 591^ at p. 563 
but did not choose to do so). So that when 
the Legislature in India was overhauling 
this branch of the law in 1939, it chose to 
enact the exact words which had always 
been administered by the income-tax autho- 
rities in India in the manner for which the 
assessee has contended before us. This 
would seem to me to be an argument in 
favour of saying that, if this question were 
to come before an Indian High Court, an 
additional ground for deciding in favour of 
the assessee could bo made out in the way 
which I have just indicated. His Majesty’s 
Privy Council is the commune forum of 
both India and Burma in these matters, 
sub-s. (2) of S.66A of their respective Income- 
tax Acts being the same in both countries. 
The decisions of the J udioial Committee tend 
to render uniform throughout the Empire 
the rules relating to the construction of 
statutes so that it would not be likely to 
give an interpretation in an appeal from 
this country which would be different from 
the interpretation it would give in respect 
of precisely similar words in an appeal 
from India. All these considerations might 
well, I think, lead to the conclusion that 
nnless and until the Burma Legislature 
uses words which clearly indicate that a 
method of computation is intended which 
is different from the one which has always 
been in actual use in India of which until 
recently Burma was a Province, the Courts 
here ought to hold that such is not intend, 
ed. If this argument is sound, expediency 
and equity would, in my opin i on, be in 

6 . (>87) ILR (1687) 3 Oal 081 : 41 0 W N 923, In 
te Phoenix Aiiuranco Co. Ltd. 


favour of our accepting as the correct inter. 
pretatioQ of the words in question an inter- 
pretation which accords with what is 
admitted to be the practice in India, until 
the Privy Council decides the matter finally. 

In oonclusion I desire to say one word 
about the case in ILR (1937) 3 cal 640® ante. 
On the two main questions in that case 
Costello J. agreed with Derbyshire 0. J. 
although he confessed that be felt some 
donbt in the matter, while Panokridge J. 
dissented. The correctness of that majority 
decision was almost immediately doubted 
in Bombay by Beaumont 0. J. in 6 i T R 
321.^ I myself prefer the dissenting judgment 
of Panckridge J. in the Calcutta case to 
that of the majority of the Court, and what 
that learned Judge says at page 669 of his 
judgment indicates, I think, that if be bad 
been called upon to give a decision npon 
the question now before ns, he would have 
done so in favour of the present assessees. In 
the result I unfortunately find myself unable 
to agree with the other two members of this 
Court upon the first matter arising for our 
decision. In my judgment in the oironm- 
stances of the present case the income, 
profits and gains of the Laksbmi Insurance 
Co. Ltd., should have been computed for 
Burma assessment for 1937.33 on the pro- 
portion of the Burma premium to the world 
premium received during the quadrennial 
valuation period ended SOth April 1986 and 
not during the previous year. On the second 
matter arising for our decision I find my- 
self in entire agreement with the other 
members of the Court and I have nothing 
to add to what they have said on that 
matter. 

g.n./R.k. Re ference answered. 

7. ('38) 6 I T R 831, In r® ManufocturerB’ Life 
Insuranco Company of Canada. 
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Roberts C. J. and Dunklby J. 

Daw Pone — Appellant 
V. 

Ma Hnin May — Respondent. 

rirst Appeal No. 110 of 1939, Decided on let 
ftruary 1940, against decree of Diet. Court, 
arranaddy, D/- 96th July 1939. 

JpecHIc Relief Act (1877). S. 42 - AppHca- 

for a declaration that the defanda“‘j^‘; 

, koittima daughter of o 1] 

ibaod docs DOb lid under 8* 42* I 
7 E Uaung (J) — fot Appellant. 
letpondeni in ptnen. 
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Roberts C. J« — This api}eaL arises out of a 
suit which was brought by Daw Pone against 
Ma Hnin May, under S. 42, Speciho Relief 
Act, for a declaration that the defendant was 
not the keittima daughter of her and her 
late husband, U Chit Lun. Looking at s. 42, 
Speciho Relief Act, it applies only in cases 
in which a person entitled to some legal 
character or to any right as to any property 
brings a suit against a person denying or 
interested to deny his title to such character 
or right, and the relief to be given there- 
under is purely discretionary. Nobody has 
never denied that Daw Pone is entitled to 
any legal character or right as to property 
that I can see. But she is bringing a suit for 
a declaration to establish a negative case, for, 
some time or other, I suppose, tiie defendant 
has claimed to be her keittima daughter. 
The learned District Judge dismissed that 
suit, apparently upon the merits and taking 
the view that the defendant was the keittima 
daughter of the plaintiff; as to that we must 
be careful to express no opinion whatever. 
We have not gone into the merits, for, in 
our opinion, a suit of this character ought 
not to have been brought and the learned 
Judge would have been better advised to say 
that, in his discretion, it was not a case in 
which the plaintiff, even if successful, should 
obtain the relief claimed. That being so, so 
far as this Court is concerned, the question 
of the defendant’s status remains entirely 
undecided. If at any time she desires to make 
a claim that she is the keittima daughter of 
Daw Pone, that is a matter for her and her 
legal advisers, and we desire to say nothing 
which may bo put forward in defence of it. 
^£a Hnin May has been brought hero to 
appear in answer to this appeal and we think 
sbeoughttohave her costs, two gold mohurs, 
for her appearance; and the appeal is dis- 
missed. 

Dunkley J. — I agree. 

g.n./r.k. Appeal dismissed. 

'Jli (26) A. 1. R. 1941 Rangoon 221 
Sharpe J. 

Heather Ussher — Petitioner 

V. 

Thomas Ussher — Respondent. 

Civil Bogulat No. 234 o! 1940, Decided on 17th 
January 1041. 

(a) Divorce — Grounds of — Court cannot di8> 

solve marriage in absence of legal grounds 

Pact that Court is satisfied that it will be better 
for both parties to dissolve marriage is not by 
itself sufficient. 


Tho Court can only administer thelawasitfinds 
it and, in the absenoo of legal groundsforadivorce, 
it cannot dissolve a marriage merely because the 
Court itself thinks that it would be better for all 
concerned to do so ; (1790) 161 E R 466 and (1897) 
A C 395, Rel. on. [P 223 0 2] 

(b) Divorce — Cruelty — Husband striking wife 
on face while pregnant — No bodily injury or 
threatened abortion — Incident held did not 
amount to cruelty. 

Where a husband struck bis wife on her face 
while she was pregnant but there was no evidence 
of any bodily injury or threatened abortion ; 

Held that that incident was not eufijcient to 
establish the fact that the husband bad tie.atedhi3 
wife with cruelty so as to dissolve her marriage 
with him. [P 223 C 2) 

(c) Divorce — Cruelty — Certain incident 
alleged to be cruelty — Subsequent cohabitatiou 
— Cruelty is condoned. 

Where subsequent to an incident which the wife 
alleges to be cruelty on the part of her husband she 
resumes oobabltation with her husband, the 
cruelty should be deemed to have been condoned by 
tho wife and cannot be treated as a ground fordis* 
solving the marriage. fP 223 C 2] 

• (d) Divorce — Cruelty — Letters written by 
husband to wife doubting paternity of child held 
did not constitute cruelty. 

The cruelty alleged by the wife on the part of her 
husband was that be bad sent her several letters 
doubting the paternity of her child and that she 
was very much aSected by the receipt of the letters : 

Ueld that by sending those letters to hla wife 
the husband could not bo said to have been guilty 
of cruelty towards her entitling hertoadissolution 
of her marriage with him : (1897) A C 395, TUI. on. 

(P 224 C 21 

(e) Divorce — Costs. 

A wife who bos hied a petition for divorce may 
be awarded costs even though she is unsuccessful 
in her petition. [P 224 C 2] 

Christopher — for Petitioner. 

Order. — This is a petition for divorco 
by a wife, under tbe Indian and Colonial 
Divorce Jurisdiction Act, on the ground of 
the husband’s cruelty. Tbe facts appear to 
be these. Many years ago the respondent- 
husband came to Burma as a soldier, from 
England, where bo b domiciled. The peti- 
tioner is an Anglo-Burman woman, and 
about April 1933 sexual intercourse took place 
between them. The parties were married on 
14th June 1038, becauso it was found that 
the petitioner was going to have a child. 
The honeymoon took place in Kalaw and 
oven during tbe honeymoon there was a 
quarrel between the parties. The petitioner 
says that her husband struck her on the face 
some two or three weeks after they were 
married, while they were at Kalaw, and told 
her that he doubted whether be was the 
father of the child that she was going to 
have and asked how be could know whether 
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he was or was nob the father of the child. 
The petitioner says that she was confined 
to bed as a result of this blow from her 
husband and had to be attended by a Doctor 
Bliattacharjee. In a leading question, one of 
many loading questions which I was unable 
to prevent Mr. Christopher from putting, 
despite repeated warnings, the words “threa- 
tened abortion" were used, but I am not 
prepared to hold that there was a threat of 
the petitioner having a miscarriage. Doctor 
Bbattacbarjee has not been called before 
mo. However, it does seem that the peti- 
tioner stayed in Kalaw longer than was 
originally intended and after the husband 
had returned to his military duties in the 
second half of July 1933. Apparently, the 
petitioner stayed on for about three weeks 
or so after the husband left Kalaw and then 
she returned to Rangoon, whore she at first 
stayed with her sister; finally she rejoined 
her husband at No. 20 Bndd Road, Rangoon, 
where they cohabited again as husband 
and wife, seemingly during some leave 
which the husband was granted for a few 
days preparatory to his sailing for India 
whither ho was transferred. According to 
the petitioner, the husband, at Budd Road, 
again expressed doubts as to the paternity 
of the child to which the petitioner was 
about to give birth. The husband left Ran- 
goon on lOth September 1938 and the parties 
have never since mot. They only lived 
together for two or three months and have 
now been apart for two or three years. 

The petitioner says that she did not go to 
India with her husband because of her preg- 
nancy. When ho got to India the respondent 
almost immediately wrote and repeated 
what, he described as his “grave doubts” as 
to the paternity of the child. I refer to his 
letter of nth November 1938. On 23rd Janu- 
ary 1939 a girl was born to the petitioner, 
who wrote and sent photographs of the 
child and of herself to the respondent in 
India, and upon receipt of these photo- 
graphs and the letter the husband’s attitude 
towards the petitioner changed and in a 
letter of 4th March 1939 ho addressed her 
as “My darling Heather” and asked for 
forgiveness for having doubted that be was 
the father of the child and said that there 
was everything in the appearance of the 
child as shown by the photographs to indi- 
cate that he was its father. At the time — 
early March, 1939 — the husband was at a 
place called Bannu, in Waziristan, which 
was not a place where wives could occom- 
pany their husbands, but in July 1939 he 


was transferred to Poona. During the four 
months from March to July 1989, there 
was complete silence on the part of the hus- 
band, so far as correspondence with his wife 
went, but on 5th July he wrote a ten-page 
letter in which he once more expressed his 
doubts as to the paternity of the petitioner's 
child, but which letter he nevertheless con- 
cluded with an invitation to his wife to 
join him at Poona. The petitioner says that 
this letter considerably depressed her. On 
2lst July the husband wrote an even longer 
letter which was almost entirely given up 
to an expression of his doubts as to the 
paternity of the child, and on 8th November 
1939, after another three months' silence, 
the husband sent his wife a type-written 
letter of two foolscap sheets with a copy of 
Regimental Orders in which it was stated 
that he (the husband) had decided that, for 
private reasons, he did not wish to live with 
his wife any more. Since that date the 
husband has been making bis wife a regular 
allowance of Rs. 130 a month through the 
army authorities. It is admitted that he 
bad been paying this monthly sum regularly 
ever since he left Rangoon. 

Nothing apparently passed between the 
parties from November 1939 to June 1940, a 
period of over six months. On 7fcb June 1940 
the little girl died and then the petitioner 
wrote and asked her husband to consider a 
reconciliation in view of the death of the 
child whom the wife described as having 
been the bone of contention between her 
husband and herself. The husband made 
no reply and the petitioner learnt shortly 
afterwards that the respondent was about 
to go overseas on active service with his 
unit. On I2tb September 1940 the petitioner 
applied for, and obtained from me, leave 
to file her petition notwithstanding the fact 
that three years had not then passed since 
the date of the marriage. I thought it was 
a borderline case but I felt disposed to o^isb 
the petition subject to this, that, by virtue 
of sub-s. (1) of S. 1, Matrimonial Causes Act, 
1937, ifc would always be open to the Judge 
who disposed of the main petition to pro- 
long the time for applying to have mode 
absolute any decree nisi which might 
grant, if it appeared to him that saoh leave 
Ld been obtained by any misrepresenta- 
tion or concb'Jment of the nature of tbo 
case. Now the cruelty ^oh^ upon w 
blow struck on the 
daring the honeymoon 
expression by the re8^ndei^_ -a doubts 

sometimes expressed to behisgrav 
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as to whether he was the father of the 

petitioner’s ohild, now deceased. It is quite 
clear, I think, that no happiness is to be 
expected to come from this marriage, but 
even if I am satisfied as to that state of 
affairs that is no ground upon which I can 
grant the petitioner the relief she asks. It 
is well to bear in mind such words as those 
of Sir William Scott in (i790) IGl E R 466= 
1 Hag Con 86^ : 

The humanity o( the Court has boeu loudly and 
repeatedly invoked • Humaulty is the second virtue 
of course, but undoubtedly the first is justice* If it 
were a question of humanity simply, and of huma- 
nity which confiood its views merely to the happi- 
ness of the present parties, it would be a question 
easily deolded upon first impressions. Everybody 
must feci a wish to sever those who wish to live 
separate from oach other, who cannot live together 
with any degree of harmony, and consequently 
with any degree of happinosa; but my situation does 
not allow mo to indulge tbefoollngs, much lesstho 
first feoliogs, of un individual. The law has said 
that married persona shall not bo legally separated 
upon the more diiloolioation of one or both to 
oo^lit togothoc. Thodisinclination must be found- 
ed upon reasons which the law approves, and it is 
my auty to see whether those reasons exist in tho 
present case* 

And a little further on, at page 38, tho aame 
learned Judge said : 

What morely wounds tho moutal (oelings is in 
(ow oases to be admitted whero they are notaccom> 
paoled with bodily injury, eithoractualor menaced. 
Mere austerity of tompor, petulance of manners, 
rudeness of language, a want of civil attention and 
acoommodation, oven occasional sallies of passion, 
if they do not threaten bodily harm, donotamount 
to legal cruelty; they are high moral offences in tho 
marriage state undoubtedly, not innocent surely in 
any state of life, but still they are not that cruelty 
against which the law can relievo. 

Id bearing these words in mind, as I have 
done while considering this case, I have not 
overlooked the fact that they were spoken 
160 years ago and that there have since — 
especially recently — been great changes in 
the outlook of society upon the married 
state. But in (1697) A 0 396,^ a case in which 
the House of Lords was divided in opinion 
by fivo to four, Lord Hersohell said, at the 
top of p. 461 : 

1 am conscious that the law must bo moulded 
by adapting it on established principles to tho 
changing conditions which social development in- 
volves .... Great as havo been tho social changes 
which havo cbaracterieod the last century in this 
respect, there hasboenno alteration — no new deve- 
lopment. I think it is impossible to do otherwlso 
than proceed upon tho old lines. 

And so, I, too, most proceed upon the old 
lines, subject, however, to the statutory 
obanges which have been made since (1697) 

1. ^1790) 161 E R 4C6 : 1 Hag Con 85, Evans v. 

Evans. 

2. (1897) 1897 A C 896, Russell y. RusecU. 
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A C 895.’ I can only administer the law as I 
find it and, in the absence of legal grounds for 
a divorce, I cannot dissolve a marriage merely 
because 1 myself think that it would be 
better for all concerned for me to do so. 
With regard to the honeymoon incident in 
tho present case, 1 have Uready said that I 
do not think that the incident assumed such 
serious proportions that there was even a 
“threatened abortion". The petitioner was 
then only 2 months advanced in pregnancy 
and there is no medical evidence at all 
adduced before me. No reason had been 
advanced for not calling Dr. Bhattacharjee, 
and, although I can understand that the 
petitioner, being on her honeymoon, would 
not have wished tho Doctor to know — as 
she says be did not know — the reason for 
her consulting him, I am not prepared to 
bold, in the absence of any medical evidence, 
that the evidence which is before me con- 
cerning the honeymoon incident is sufii. 
oient to establish the fact that the husband 
has treated the petitioner with cruelty en- 
titling mo to dissolve her marriage with him. 

But supposing 1 am wrong about that, 
there is this dilfioulty in the way of the 
petitioner, namely that the Ealaw honey- 
moon incident, whatever it amounted to, 
has been condoned by the wife. On her 
return from Kolaw the wife resumed co- 
habitation with her husband at Budd Hoad, 
here in Hangoon, apart, from the evidence 
on the point, it is so stated expressly in 
para. 7 of the plaint and I cannot do other, 
wise than bold that there was condonation 
of the Kalaw incident. The cruelty at Ealaw 
— if it did amount to cruelty — could of 
course be revived by subsequent cruelty, 
and about that point I shall have a word to 
say in a moment. Turning now to the other 
cruelty alleged, the letters written by tho 
husband in which he expressed doubt as 
to the paternity of the petitioner’s child, 
Mr. Christopbor has referred me to a large 
number of cases, as was apparently done 
recently in England in "The Times," 24th 
July 1940, p. 8, col. 3* which was not cited to 
me but which I myself havo come across 
since 1 reserved judgment in this case. In 
"The Times” 24th July 1940 p. 8 col. 3,® 
Mackinnon L. J., said that "there were 
innumerable passages in a great number of 
judgments going back to cases in the eccle- 
siastical Courts which dealt with what 
cruelty was.” The learned Lord Justice 
characterized the m as "those rath er vagn e 

8. "The Times," 24th July 1940, p. 8, col. 3, 
Varenne v. Yatetmo. 


Heather v. Thomas (Sharpe J .) 


22i Rangoon Heather v. Thomas fSftarpe J.) 


A. I. B. 


clQscriptions of cruelty,” and I venture res- 
pectfully to agree with his description of 
tliom. I therefore only propose to refer to 
one of the many cases which were cited to 
me, and that is (1397) A C 395" which I have 
already mentioned. The speech of Lord 
Shand, who was one of the majority in that 
case, contains a passage which I should 
like to quote. Countess Russell had falsely 
charged her husband with having committed 
an unnatural offence. She published the 
charge to the world and persisted in it after 
she did not believe in its truth. A majority 
of the House of Lords held that there was 
insufficient evidence of legal cruelty. In the 
course of his speech Lord Shand said, at 
almost the bottom of p. 4(34 : 

If the appellant’s argument be well founded, it 
would not be necessary to aver or to shew that any 
apprehension of danger to health existed. What is 
there to take the place of this ? Is it to be enough 
that groat mental distress and pain will bo euflered, 
or that the spouse complained of has acted so as 
to destroy all affectlou, and to create oven a horror 
of future intercourse ? The present is a flagrant, 
probably an unprecedented case, where so foul and 
loathsome a charge has been made and persisted 
in without belief in its truth on the part of wife ; 
but many cases might bo figured and must occur 
ill which circumstances far short of this would in 
the opinion of many jurymen make future cohabi- 
tation intolerable. A husband or wife might never 
cease to introduce and press subjects of conversa- 
tion which would necessarily cause extreme irrita- 
tion and mental distress — might never cease to use 
reproaches for past moral misconduct with the 
same result— might constantly usolanguageoppro- 
briouR and insulting or continuously make un- 
founded charges of moral misconduct or even 
criminal ofIcDccs of a serious character, though 
much less grave than tho respondent in this case 
made. In such cases, if it should bo shown that 
injury to health results, or reasonable apprehension 
of such injury exists, the law will give a remedy, 
for that is a criterion to which an appeal can bo 
made and which admits of application. Without 
such a criterion there must bo the utmost uncer- 
tainty, for it must bo left to tho Judge or to the 
jury to form bis or their own notion of what con- 
duct will or will not make continued domestic 
life impossible, with tho singloqualific.ation — itself 
admitting of groat diversity of views that tho 
conduct complained of must bo of a grave weight, 
and serious character. These considerations scorn 
to mo fully to account for and to justify tho obser- 
vation of Lord Stowell in (1790) 1 U.ag Con 35,* 
so often quoted, when ho said with reforonco to 
the criterion of injury or apprehended itjjury to 
health : 'The Court has never been driven off this 
ground’. 

Now it seems to me that bearing in mind 
these words of Lord Shand and having con- 
sidered the husband's letters in the present 
case and having seen the petitioner her- 
self in the witness-box and being, therefore, 
able to ju(3ge for myself up to a certain 
point to what extent she was likely to bo 


affected by the receipt of the three letters 
of 11th November 1933 and 5th and 2lat July 
1940 and not forgetting the evidence of the 
petitioner and her mother as to the ner- 
vous state to which the former was said to 
be reduced by the receipt of these letters 
from her husband which made it necessary 
for her to resort to Buokfast Wine and 
Ovaltine and the like and the explanation 
given for her not consnltiog a doctor — in 
short, having carefully read and re-read all 
the evidence on this point and the letters 
and having taken into consideration all the 
circumstances of that part of the present 
case, I have come to the conclusion that 
by sending these letters to his wife the 
husband cannot be said to have been guilty 
of cruelty towards her entitling her to a 
dissolution of her marriage with him. This 
cooolasioD, I may add, appears to me to be 
fully supported by what Lord Hersbell said 
in (1S97) A C 395^ in the last two sentences 
on p. 45G. As Lord Shand said in the oon- 
cluiJing paragraph of his speech in (1397) 

A c 395* at the top of page 4C7 : 

If it should bo thought desirable that a dlfferont 
rulo or principle of law from that which has 
hitherto prevailed should in future receive effect 
tho change must bo brought about by legislation 
which In any view should either give some other 
criterion of cruelty than that which now exists or 
should make something short of cruelty — iu the 
sense which the law has attached to that term in 
questions between husband and wife — a ground 
for granting a decree of divorce. 


The Legislature has brought about no 
such change as would help the petitioner 
in this casei it has not even done so in 
Ur. Herbert’s recent Act, ns the Uatri- 
monial Causes Act. 1937, is popularly called. 
As I have come to the conclusion that the 
husband has not been guilty of cruelty in 
sending his wife tho letters which I have 
mentioned, there has boon no matrimonial 
offence committed by him since the peti- 
jioDor condoned the earlier offence of cruelty, 
f, indeed, the Kalaw incident amounted to 
legal cruelty. There is, therefore, nothing 
which can revive the Kalaw incident, oven 
f that was an net of cruelty on tho bus- 
band's part. In those circumstances the 
wife’s petition for divorce in the present 
jase must, in my judgment, fail and it is 
accordingly dismissed. I think .a ^ 
,n which the respondent 
pay the petitioner’s costs, ® j^| 

was unsuccessful; advocates fee eight gold 

mohurs. 

K.S./R.K. dismissed. 
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(28) A. 1. R. 1941 Rangoon 22S 
Mta Bu and Moselt JJ. 
Collector, Hanthawaddy — Appellant 

V. 

Sulaiman Adamjee — Respoyident. 

Firat Appaals Nos. 153 aDdl64 of 1939, Decided 
OQ 2l8t August 1940, against decree of District 
Coart, Houtbawaddy, ia 0. M. No. 12 of 1939. 

(a) Land Acquisition Act (1894), S. 23 (1) — 
Notification under S. 4 (1) for acquiring a cer- 
tain area — Second notification for acquiring 
larger area — Second notification not supersed- 
ing first — Market value for determining amount 
of compensation must be determined as from 
date of first notification. 

Where the first notification is not eancellad or 
superseded and the sooond notification is wider 
than tho first one, and embraces not only the land 
coTorod by the first notification but more land of 
tho claimant In addition, tho market value for 
determining the amount of componsation to bo 
awarded for land acquired under the Act must be 
taken as from tho date of the first notification and 
not from the date of tho second notification : (’29) 
IG AIR 1929 P 0 12G, oh. [P 226 C 1] 

(b) Works of Defence Act (1903), S. 23 — 
Second declaration under S. 3 formally cancell- 
ing first declaration — Date of second declaration 
must be taken into consideration for determin- 
ing value of property whose use is restricted. 

Where tho first declaration issued under tho Act 
is cancelled by the second declaration tho date of 
second declaration is the date which must be taken 
into consideration as regards tho market value of 
tho property whoso use is restricted. (P 22G C 2) 
U Thein Maung, Advocale-Generat — 

for Appellant. 

R. Clark — for Respondent. 

Mosely J. — Civil Firafc Appoal No. 153 
of 1939 is HD appeal by the Collector, Han- 
fcbawaddy District against an order passed 
by the District Judge, Uanthawaddy on a 
reference by the claimant Sulaiman Adamjee 
under 8. IB, Land Acquisition Act. The 
claim was preferred on behalf of tho 
Upper Burma Rohnories Ltd., of which Mr. 
Adamjee is tho managing director. Civil 
First Appeal No. 154 is an appoal by the 
(Ilollector against an order passed by the 
same Judge under Section 18 . Works of De- 
fence Act (Act 7 of 1903). Out of the land in 
question 107.34 acres was acquired under 
the Land Acquisition Act. A long disused 
oil refinery stands on part of this land with 
its buildings in which there still remains a 
small portion of the machinery. A notifica- 
tion was issued on 10th May 1934 (Ex. C) 
under s. 4, Land Acquisition Act, in respect 
of about 80 acres of this land, required for 
military training. The refinery stands on 
part of this land. A subsequent notification, 
Bx. Q. 1, was issued on 22nd February 1939 
under 8. 4. Land Acquisition Act, in respect 
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of 107.34 acres, including the 80 acres pre- 
viously notified. On 13tb April I93G by a 
notification Ex. W under s. 3, Works of De- 
fence Act, more of this land, tho area of 
which was unspecified, was placed under 
restriction. This was replaced by another 
notification Ex. S-l of Gth April 1939 and 
that was cancelled and replaced by notifica- 
tion Ex. T-l of 29th June 1939. Two oil 
tanks stand on this land, which measures 
142.63 acres. .Another 39.15 acres of land 
in question has not boon acquired nor has 
its use been restricted. The refinery land 
measures in all 289.32 acres. It has evidently 
suffered from erosion as it was 294.40 acres 
in 1934, (Ex. G plan), and was supposed to 
measure 830 acres when bought in 1922 : (see 
the schedule of Ex. D-l), and when sold in 
1925 (Exs. 6 and 7). See also Ex. o. (After 
analysing the evidence in great detail 
his Lordship remarked.) The Judge cal- 
culated the value of tho property acquired 
as it stood in 1934 and the value of the 
property whose use was restricted as it 
stood in 1936. Section 23 (i), Land Acquisi- 
tion Act, lays down that in determining 
tho amount of compensation to be awarded 
for land acquired under the Act, the 
Court shall take into consideration : The 
market value of the laud at the date of 
tho publication of the notification under 
S. 4, sub.s. (i). Section 3 of tho Act defines 
"land’' as including things attached to the 
earth or permanently fastened to anything 
attached to the earth, i. o., buildings and 
machinery on beds or foundations. The words 
"notification under 8. 4, sub.s. (i)” were 
substituted for the words "declaration re- 
latiug thereto under S. G” by S. 7 of Act 38 
of 1923. The corresponding section in the 
Works of Defence Act, 7 of 1903 is s. 23 , 
which directs the Court in determining the 
amount of compensation to take into coo. 
sideration, the actual decree in market value 
of the land owing to publication of the de- 
claration relating thereto under s. 3. Land 
ia defined in 8. 2 in the same terms as in the 
Land Acquisition Act. 

The first notification Ex. C dated loth 
May 1934 under 8 . 4, Land Acquisition Act, 
was in respect of about 80 acres of land, 
which included the refinery. The second 
notification Ex. W of 22nd February 1939 was 
one made under the provisions of both Ss. 4 
and 6 of the Aot. It did not formally cancel 
tho first notification. It was in respect of 
107.34 acres of land, including the 80 acres ori- 
ginally notified. The first declaration under 
the Works of Defence Act was by Notification 
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No. 125. Ex. W, of 13th April 1936. Ik was for- 
mally cancelled by Notification No. 137 of 6th 
April 1939, Ex. S-1. On Gth April 1939 by 
Notification No. 138 (Ex. S-1) and on29tb June 
1939 by Notification No. 229 (Ex. T-l) fresh and 
more extensive declarations were made with 
which we are now dealing. This question 
was considered by their Lordships of the 
Privy Council in 7 Rang 227,* This was a 
case where a second notification cancelled a 
previous one made five months earlier, and 
itself embraced only a portion of the land 
previously notified. The value of the land, 
which was within the original jurisdiction 
of this Court, in Rangoon Town had ad- 
vanced very rapidly between the dates of 
the two notifications, May and October 1923. 
This Court held in that case that though 
the word “cancelled" was used to mean that 
the first notification was either superseded 
or modified, the first notification ■ was to be 
considered. It was held in appeal by their 
Lordships that this view could not be taken 
because it was absolutely in the teeth of the 
wording of the Act. The alteration in the 
Act effected by Act 38 of 1923 was evidently 
not brought to the notice of their Lordships 
but that is immaterial. The principle re- 
mains t)io same whether it is the market 
value of the land at the date of the publica- 
tion of the declaration under s. G which is 
to bo considered, or tlie market value of the 
land nt the date of the publication of the 
notification under S. 4,sub.s. (1). Their Lord- 
ships went on to say that the only notifica- 
tion which gave right to take the land in 
question was the second notification, and 
therefore that date must be the date taken. 

In the present case the first notification 
was not cancelled or superseded. What hap- 
pened %vas that the second notification was 
wider than the first one, and embraced not 
only the land covered by it but more land of 
the claimant in addition. It cannot be said 
that Government had not the right to take 
the land under the first notification. It 
must be held therefore that as regards the 
proceedings under the Land Acquisition Act 
the market value must be taken as from 
1934 and not as from 1939. I am glad to be 
able to take this view, as it would obviously 
be unfair to the claimant not only to keep 
him out of his money so long but ^o saddle 

1. (’29) 16 AIR 1929 P C 12C : IIC I 0 699 : 66 
I A 210 : 7 Rang 227 (P 0), Ma Bin v. ColJector 
of RftDgOOD. 

* Practically roroalnGd good ns far as tbo laod In 
qnestion noiiSod under it was concerned* So tho 
market valoo at tho date of the publication of 
the first notification* 


him with liability for depreciation of his^ 
property for nearly five years by the mere 
formal process of issuing another notifioa. 
tioD regarding the same property. As re- 
gards the declaration issued under the Works 
of Defence Act there is no difiSonlty. Here 
the Judge was evidently wrong in taking 
the date of the first declaration of 1936. 
That was cancelled by the second declara- 
tion of April 1939, which is the date which 
must be taken into consideration as regards 
tho market value of the oil-tanks. (After! 
further reviewing the evidence, bis Lord- 
ship concluded.) The result of these two 
appeals is that they must be allowed in 
totc^ with ad valorem costs; tbo cross ob- 
jections will be dismissed with ad valorem 
costs on R9. 70,636. The Collector’s awards 
will stand good. The judgments of the Dis- 
trict Court will be set aside with costs to 
be calculated ad valorem on the aggregate 
of the amounts eventually claimed in the 
two references (Rs. 11,44,685 less Rs. 5,80,000 
warved=R9. 5,64,685). In respect of the 
amounts eventually waived in the District 
Court the claimant must pay an advocate’s 
foe of Rs. 400. The extra amount awarded 
by the Judge, Rs. 2,87.623, was drawn by the 
respondent on furnishing security. It must 
be refunded with interest at the Court rate 
of 6 per cent, per annum from the date of 
the receipt of it by the resjwndent. 

Mya Bu J.— The judgment of my learned 
brother in this case represents the conclu- 
sions at which we have jointly arrived. It 
is therefore unnecessary for me to discuM 
further either the principles on which the 
conclusions in this judgment have been 
based on tho details of the valuation of the 
property made by my brother. I agree that 
the Collector’s award was. if anything, over- 
generous. The District Judge had no war- 
rant for enhancing it at all, much less by 
the very large figure by which he bad 
enhanced it. The judgment of the District 
Court omitted a great many important 
matters which wont to support the case for 
Government. The District Court erred in 
relying on Mr. Friecllander’s evidence. L 
agree that the obimant acquired this pro- 
perty when it was under notification to hw 
knowledge merely to obtain the 
ohoap for ose in his refinery .n UpP«r 
Burma. Although this machinery WM ont 
of date, it was still useful to him tor hat 
spooial purpose. It seems to ““ 
that tho claimant never had any 

of working the to do 

as a refinery, nor had ho the moan 
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80 , Dor, if be had dooe so, could be have 
done 80 probtably io compebition with the 
three old-Bbanding big companieB in Ran. 
goon. Ib is abundanbly clear that the 
claimanb’s intention {paraded in the corres. 
pondence) to establish an oil-storage depot 
at this property was mare pretence. The 
District Court took a very unfair view of 
the evidence of Mr. Hamilton, and was un- 
duly favourable to that of Mr. Angus. I 
agree with my brother’s reasons for pre- 
ferring the evidence of Mr. Hamilton, which 
is in agreement with the facts of the case, 
with common sense and with probabilities. 
Mr. Wilkinson’s evidence was ignored by 
the Judge. 

If the land, buildings, plants, machinery 
and tanks were to be valued separately such 
a valuation could only be useful as a guide 
for the information of |)ossible purchasers 
of the property. It was not, and could not 
bo made into, a going concern. There is no 
proof of the market value of this property 
taken as a whole. There is no evidence 
whatever in the case from which it can be 
deduced what a willing purchaser would 
have given for this property as a whole as 
ib stood in 1934 (and tanks in 1999). 1 am in 
entire accord with my learned brother when 
ho says that the sales of other lands quoted 
to prove the value of this property are 
entirely irrelevant. The only matters which 
can be taken into consideration as regards 
the valuation of the land are the prices paid 
by Mr. Lim Chin Tseng, by the auction 
purchaser Mohan Lall Kalidas and by the 
claimant for this land, and the price paid 
by Rajah Reddiar for the adjoining land. 
As regards the buildings, they have not 
been shown to be likely to be of use to any 
intending purchaser, and the demolition 
value in 1934 only is to be considered. As 
regards the plant and machinery, I agree 
too that their value can only be a little 
more than that given by Mr. Hamilton, 
that is to say, about Hs. 6000 at most. As 
regards the tanks, so far from there being 
any reason to enhance the Collector’s award, 
there was reason to believe that only the 
scrap value of the tanks should have been 
given. These appeals must be allowed in 
toto. 1 concur with the orders as to costs 
and interest. 

K.S./r.E. Appeals alloictd. 
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FULL BENCH 

Roberts C. J., Mya Bu, Mosely, 

Ba U and Dcnklet JJ. 

M. Nagoor Gani — Appellant 

V. 

A, K. A. G. T. A, L. C. Chettiar and 
others — Respondents. 

Civil Misc. Appeal No. 62 of 1040, Decided on 
24th July 1941, against order of High Court in 
Misc. Case No. 1G8 of 1940, Df- 12th August 1940. 

•'Letters Patent (Rangoon), Cl. 13 — ‘Judg- 
ment ’ — Order making absolute a rule nisi for 
certiorari granted by a Judge is not judgment 
and hence not appealable : (’41) 26 A 1 It 1941 
Rang 199, OVEIlUULED. 

An order making absolute a rule nisi for certi- 
orari granted by a Judge on the original side of 
the High Court is not a judgment and hence is not 
appealable : (’41) 28 A 1 R 1941 Rang 199, OVER. 
RULED ; (’35) 22 A I R 1935 Raug 207 (F B). 
Applied; Case law referred. (P227 C ‘J; P 220 Cl) 

J. B. Sanyal — for Appellant. 

R. Clark and P, K. Basu; and JJ Tun Byu, 
Government Advocate — for Hespondents 1, 2 
and 3, respectively. 

Mosely J. — This is an appeal against an 
order making absolute a rule nisi for certi. 
orari granted by a Judge on the original side 
of this Court. A preliminary objection has 
been taken by the respondents that an ap. 
peal does not lie, the order in question not 
being a judgment within the meaning of 
cl. 13, Letters Patent. In our opinion, ib is 
clear that the matter is concluded by the 
decision of a Full Bench of seven Judges of 
this Court in 13 Rang 457.* That was an 
appeal against an order on the original side 
transferring certain suits from Courts in the 
mofussil for trial at Rangoon. It was held 
there that the word "judgment” in Cl. IS, 
Letters Patent, moans and is a decree in a 
suit by which the rights of the parties at 
issue in the suit are determined. It was fur- 
tber held that the term "suit" in the Letters 
Patent includes suits instituted by a plaint 
or by an originating summons in the manner 
proscribed by the rules of the Court. All 
other decisions, it was said, are '^orders'* and 
not "judgments" under the Letters Patent, 
or appealable as such. 

Admittedly a petition for a writ of certi- 
orari is not instituted by a plaint or by an 
originating summons. It follows that the 
decision on the petition must be an order, 
and as it is not an order made appealable 
under the Code by S.104, or by the rules 
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1, (’85) 22 AIR 1935 Rang 267 : 167 I C 1107: 13 
Rang 457 (P B), Dayabhal Jiwandas v. Muru- 
gappa Chettiar. 


228 Rangoon Nagoor Gani v. Chettiar (FB) ('ilfoseZi/ 7j A. I.B. 


framed under that section, 0. 43, R. 1, or 
“by any law for the time being in force,” 
no appeal can lie. It should be noted that 
it is only the “judgment” of one Judge of 
this Court %vhich is appealable to a Bench 
of tliis Court under Cl. 13, Letters Patent, 
while in the case of appeals to the Privy 
Council, (cl. 37) an appeal lies from a final 
judgment, decree or order. The decision in 
13 Rang 457* relies on three (really two) 
decisions of their Lordships of the Privy 
Council. The first in order of time is 48 cal 
481^ at p. 488, a decision of 1921. A passage 
from the judgment (that of Lord Sumner) 
is quoted in extenso at p. 478 of 13 Rang 457.* 
That was a case of an appeal under cl. 15, 
Letters Patent of the Calcutta High Court, 
(which is identical with cl. 13, Letters Patent 
of this Court), an appeal from an order 
under 0. 41, R. 10 . There Lord Sumner 
pointed out that the provisions of the Code 
were, (with exceptions which had not been 
considered), to apply to High Courts, and 
that therefore an appeal from the order of a 
Judge of the High Court is regulated by the 
provisions of the Code. Clause 15 (R. 13), 
Letters Patent, provides an appeal from a 
decvoo of the High Court. In other words, 
an appeal from a decree of a single Judge of 
this Court lies not under S.9C of the Code 
but under cl. 13, Letters Patent, and Lord 
Sumner understood the term "judgment” 
in the Letters Patent as moaning "decree.” 

Another case is 47 Bom 724,^ a decision of 
1023, on the meaning of "final judgment, 
decree or order” under clause 39, Bombay 
Letters Patent (equals cl. 37 of our Letters 
Patent). In this case Lord Atkinson quoted 
with approval the definition of "judgment" 
in (1884) 12 Q B D 312* at p. 345, quotod at p. 472 
of 13 Rang 457* where Cotton L. J. said 
that a ■'judgment" is a decision "obtained in 
an action by which a previously existing 
liability of the defendant to the plaintiff is 
ascertained or established.” We do not 
think it is correct to say, as is said at p. 477 
of 13 Rang 457,* that their Lordships in this 
case interpreted the word "judgment" as 
meaning "decree.” In 30 0 W N 469,® Sir John 

2. (’21) 8 A I R 1921 P C 80 : 60 I O 274 : 48 Cal 
481 : 48 I A 70 (P C), Sabitri Tbakurain v. Savl. 

3. (’28) 10 A I R 1923 P 0 148 ; 74 I 0 469 : 47 
Bom 724 : 60 I A 212 (PC), Tata Iron & Stool Co., 
Ltd. T. Cbiot Rovenuo Authority of Bombay. 

4 . (1884) 12 Q B D 842 : 63 L J Ob 662 : 60 L T 

842 : 82 W R 469 1 Mocroll 81, Ez parto 

Ohlnery. 

5. (’26) 12 AIR 1926PC165:87 10318: 30CWN 
469 (P C), Sovak Joranebod Bbogllal 7 . Dakore 
Temple Committee. 


Edge, delivering the judgment of the Board 
in 1926, laid down that the term "judgment" 
in the Letters Patent of the High Court 
means, in civil cases, a decree and not a judg. 
ment in the ordinary sense. Obviously Sir 
John Edge, a former (jhief Justice of the Alla, 
babad High Court, and Lord Sumner meant 
to use the word "decree" in the sense that 
it is used in India. (The term "decree” is 
scarcely a term of modern legal parlance in 
England now except in regard to actions in 
the Divorce Court.) Decree is defined in s. 2, 
8ub-8. ( 2 ) of the Code: 

‘decree’ ^means the formal expression of an ad* 
judication which, so far as regards the Court 
expressing it, conclusively determines the rights of 
the p.arties with regard to all or any of the matters 
in controversy in the suit and may be either prell. 
miuary or final. It sha)! be deemed to inolude the 
rejection of a plaint and the determination of any 
question within S. 47 or 8 . 144, but shall not 
include 

(a) any adjudication from which an appeal lies 
as appeal for an order, or 

(b) any order of dismissal for default. 

The definition of "suit" is to be got from 
S. 26 of the Code which says : 

Every suit shall bo instituted by the presenta* 
tioD of a plaint or in such other manner as may 
bo proscribed. 

For provision for originating summons 
see Rule 191 of the High Court Rules and 
Orders. It may be remarked that it is com. 
mon ground that "judgment" as used in 
cl. 13 is used in a different sense from its 
definition in S. 2, sub-s. (9) of the Code 
where it is said that it moans "the state, 
meet given by the Judge of the grounds of 
a decree or order." There is of course no 
provision of law which specifically allows 
an appeal from an order on a rule for car. 
tiorari. An example of the Legislature al. 
lowing such an appeal is S. 48, Specific 
Relief Act, which grants a right of appeal 
from an order under S. 45 of that Act 
(which takes the place in India and Bnrma, 
of a writ of mandamus). We have beard 
learned counsel on the other side, Mr. J. B. 
Sanyal, for the appellant, and the Govern- 
ment Advocate. It is argued for the appel- 
lant that "decree" means "decree in an 
action," and that "action" includes on order 
on an application for a writ of certiorari. 

The appellant relies on the oases quoted, 

13 Rang 457.* (1884) 12 Q B D 842.* ( 1890 ) ^ 

Q B D 465® and (1885) 14 Q B D 627,^ wbioh 


(1890) 25 Q B D 465: 69 L J Q B 

3: 88 W R 728, Onalow v. CommlMloD®f* 

land Rovonue. , , , « t> ion. ag L T 

(1886) 14 Q B D 627: 64 L J Q B 190. 6J^ i 

6: 83 W R 439: 2 Morrell 62, Ex parto 1 
I rd FaitbfQll* 
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defiDO "judgment" in terms of "aotion. 
is pointed out that cl. 18, Letters Patent of 
this Court is copied from the correspond- 
ing cl. 16, Letters Patent of the Chartered 
Courts, which dates in its present form 
from 16C2. lb is farther said that in the 
English Judicature Act of 1873, S. 100 pro- 
vides that "suit” shall include "action,'’ 
and "action" shall mean a civil proceed- 
ing commenced by writ, or in such other 
manner as may be prescribed by Rules of 
Court, and shall not include a criminal pro- 
ceeding by the Crown. Since the passing of 
the Judicature Act there have been two 
decisions of the English Courts where ap- 
plications for prerogative writs of mandamus 
and certiorari have been held to be 'actions" 
and appealable as such. These are (1917) 2 
K B 216,^ a decision of 1917, (mandamus), 
and (1878) 89 L T 453,® a decision of 1878, 
(certiorari). It would appear, however, that 
"aotion" did not include an order on an ap- 
plication for a rule until the passing of the 
Judicature Act in 1873, nor does it appear 
that there was any right of appeal before 
that date. The remedy of the party whoso 
application for a rule was refused by one 
Judge lay in an application to another Judge 
of original jurisdiction. The English deci- 
sions as to the moaning of "action" appear 
to have been cited in 18 Bang 457‘ for their 
bearing on the disbiootion between "judg- 
ments" and "orders," and possibly for the 
elucidation in 47 Bom 724.’ "Action" is of 
course a term not known to the terminology 
of legal procedure in India, where the terms 
are "suits" and as opposed to "suits" ap- 
plications or other judicial proceedings. We 
do not see how English decisions subsequent 
to 1873, which depend on the definition of 
"action" in the Judicature Act, and give a 
statutory right of appeal to decisions from 
all proceedings which can since the passing 
of that Act be classified as "action," can 
affect the definition of the term "judgment" 
in the Letters Patent, whether the defini- 
tion of that term is to be sought prior to 
1862 or in 1922 when the Letters Patent of 
this Court were granted. In neither case 
could an application for a rule of certiorari 
be appealable. 

It is sufficient to say that the term 
"judgment" in the Letters Patent, has been 

6. (1917) 2KB 216: 86 L J K B 1161: 116 L T 
641: 81 J P 221: 15 L O R 862, Rer. v. West- 
mioetcr Asaesimeot Committee. 

9. (1878) 4 A C SO: 48 L J Q B 65: 39 L T 453: 27 
W R 189, Walsball OverseeiB v. L. & N. W. Ry. 
Co. 
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defined as meaning "decree” and a decree 
can only be passed in a suit. We may note 
here, incidentally, that 9 Cal 482*® cited by 
the respondent is not in point. That was 
a case where their Lordships of the Privy 
Council entertained an appeal against an 
order of a Judge refusing to transmit an ap. 
peal for execution. This decision is irrele- 
vant because the Code of Civil Procedure of 
1877 in 8. 2 defines decree as "a formal 
order of the Court in which the result of 
the suit or other judicial proceeding is em- 
bodied.” In any case we are bound by the 
decision of a Full Bench of seven Judges in 
13 Rang 457.* It follows therefore that the 
ex parte decision of the Bench of two Judges 
of this CJourt in Civil Wise. Appeal No. 45 
of 1940** which laid down that an appeal 
does lie from a decision making absolute 
or discharging a rule nisi on a petition for a 
prerogative writ must be overruled. Our at- 
tention was drawn during the course of this 
appeal by the appellant to a judgment of 
this Court reported in 1940 R L R 702*’ at 
p. 708. That judgment dealt with an appeal 
from an order of a Judge of this Court 
passed under S. 8, Rangoon Insolvency Act. 
it was said there that the various proceed, 
ings in an insolvency should be regarded as 
a series of "suits," and that that was a 
"judgment" which finally determined the 
substantive rights of those concerned in any 
one such "suit." Orders under s. 8, Rangoon 
Insolvency Act, are clearly in view of the 
decision in 13 Rang 457* not judgments 
bub orders appealable as such under s. 8, 
Rangoon Insolvency Act. This appeal must 
be dismissed with costs, advocates fee ten 
gold moburs. 

k.S./b.k. Appeal dismissed. 

10. ('83) 9 Cal 482: 10 I A 4: 12 G L R 511: 4 Sar 
407 (P C), Hurrisb Cbuoder Chowdbry v. Kali 
Suoderi Debi. 

IL Beported in ('41) 28 A I B 1941 Rang 199, 
U Ba Sao v. U Va. 

12. (*41) 28 A I R 1941 Rang CO: 1940 R h R702, 
Ebrabitn Mobamed Bodi v. K. Ba Gji. 
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Roberts C. J. and Dunkley J. 

O Hla Pe — Defendant — Appellant 

V. 

Ma SlaKhin — Plaintiff — Respondent. 
First Appeal Ko« 109 of 1940, Decided oq 20th 
March 1911, agaiost decree of High Court, D/« 1st 
August 1940. 

(a) Buddhist law (Burmese) — Inheritance — 
No children of second marriage — Children of 
first marriage are entitled to sixth share not 
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only in hnapazon but also in lettetpwa property 
of their parents acquired by inheritance from 
their parents or relations. 

Iti tho absoDco of children of second marriage, 
the children of the first marriage are entitled to a 
one-six tb share not only in the bnapazon property 
of their parents acquired by their joint exertions 
but also in the lettetpwa property acquired during 
coverture by cither of them by inheritance from 
their parents or relatione : {'25) 12 A I R 1925 Rang 
340 (P B). Expl., and Bel. on\ ('-26) 12 AIR 1926 
Rang 329 (FB), Re/. [P 231 0 1] 

(b) Buddhist law (Burmese) — Inheritance — 
Manukye — Clear provisions must be applied. 

Where the provisions of the Manukye are elcar 
they must be applied. [P 231 0 IJ 

U Chan Hioon — for Appellant. 

Eioioose — for Rospoodent. 

Dunkley J. — The defendant. appellant 
is tho stop. father of the plaintifT. respondent, 
and the latter, on her mother’s death, 
brought a suit for the administration of tho 
estate. There were no children of the mar- 
riage of the appellant and tho respondent’s 
mother. In her plaint the respondent set 
up that the property belonging to her 
mother and her step-father jointly consisted 
both of hnapazon property and inherited 
lettetpwa. that is, property which tho appel- 
lant had inherited from his parents during 
tho coverture. Tho appellant filed a written 
statement and in that written statement ho 
said that some of the property was atetpa 
property which he had brought to the 
marriage. However when the case came to 
trial ho did not choose to attend and sup- 
port his written statement, and the case was 
heard ox parte against him. 

The learned trial Judge, in his judgment, 
applied the ruling of the Full Bench in 
3 Hang 549* and hold that the respondent was 
entitled to a one sixth share in the joint 
property of her mother and her step-father, 
and he passed a preliminary decree direct- 
ing that the necessary enquiries should be 
held by the official referee on that basis. 
The defendant-appellant lias now appealed 
against this preliminary decree, and on his 
behalf it is urged that the decision in 3 Rang 
549 ' refers to the hnapazon property of the 
married couple only and has no reference to 
other kinds of lettetpwa. The judgment in 
that case is based on the provisions of Ss. B 
and 10 of Book X of tho Manukye Dhamma- 
that and, relying entirely on those two 
sections, it was held that in tho case of 
hnapazoD property (which was the only 
kind of property in dispute in that parti- 
c ular case) th e children of tho first marriage 

1 - (’96) 12 AIR 1925 Bang 340 : 00 I C 841 : 8 
Rana 649 (FB), M* Nyein E v, MauDg Mauog. 


were entitled to a sixth share when there 
were no children of the second marriage and 
to an eighth share when there were children 
of the second marriage. The first proposition 
is to be found in s. 8 of Book x, and the 
second proposition is to be found in s. 10 of 
Bookx. Sections applies in terms to the facts 
of the present case, and it is, I think, desir. 
able to set it out and show how clearly it 
covers the case before us. It runs as follows : 

8lh. Bottveon tha step-fathar and bis stap-sons : 

I will now lay down^ the law as regards the parti- 
tion of property betWon the step-father and his 
step son. If tho step-son be living with bis stop, 
father, at the time of his mother's death, let her 
property be divided into four shares, and the 
husband have one. If during the time of her co- 
verture with the second husband, she shall have 
inherited tho property of her parents, let the 
husband have half of it, though she has no children 
by him, as the husband has a right to the wife’s 
property; and let the step-son have the other half; 
and though the mother inherited her father’s pro- 
perty during her coverture with the step-father, bo 
has no right to the grandson’s shares; let bis step- 
son have it. Let them bear the debts in tho same 
proportions; and of tho property acquired during 
the coverture of bis mother, let the stop-son have 
one-sixth share. This Mcnoo, the lord hermit, 
hath said. 

It is said on behalf of the appellant that 
this section contains no rule for the division 
of the property inherited during coverture 
by the etep-fatber and that this inherited 
lettetpwa cannot be divided in accordance 
with the provisions of the last clause of the 
section. Then by analogy it is argued that 
the share of the child of the first marriage 
in such inherited lettetpwa mast be one- 
nintb, and this fraction is calculated on the 
hypothesis that in the division of the joint 
property between a parent and his own 
children and bis step-cbildren on the death 
of his wife the rule is that, of the wife's 
interest in such property, the husband shall 
have two shares and the children of each 
family shall have one share per stirpes: it 
is argued that it is on this basis that the 
shares of one-sixtb and one-eighth in the 
bnapa;coa property are obtained. But that 
is not so; for, on a reference to S. lO of vol. X, 
which refers to the case where there are 
children of both familios, it is seen that the 
children of each of the two families do not 
inherit equal shares, but that the children of 
tho second family get a double sharo in rela- 
tion to the children of the first family. Th® 
section lays down that the property shall 
be divided into eight shares and that the 
surviving parent shall have five of auoh 
shares, the step-cbildreo shall have one 
share and his own children shall have 
shares. Reasoning by analogy in this mao- 
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net will frequently lead to false results, for 
the rules which are contained in the Dham- 
mathats cannot bo reduced to mathematical 
iormulsB. 

It has so frequently been held that where 
jtbe provisions of the Manukye are clear 
they must be applied, that we have no 
option but to apply 8.8 of Book X in the 
present case since the provisions of that 
section are clear. The contention that there 
is no provision in this section for the in- 
herited lettetpwa of the surviving parent is, 
in my opinion, a contention against the 
plain provisions of the section. There is a 
special provision in this section for tbe in- 
herited lettetpwa of the deceased parent, 
but there is no sijeoial provision for the 
inherited lettetpwa of the surviving parent, 
and, consequently, it must be plain, as a 
matter of construction, that the inherited 
lettetpwa of the surviving parent is included 
in the general term "property acquired 
during the coverture of his mother." That 
such inherited property is joint property of 
the couple has been laid down in 3 Rang 
3W.* The words used in this phrase, both in 
the original Burmese and in the English 
translation, are sufQciently wide to include 
not only the hnapazon property acquired by 
the joint exertions of the couple but also 
property acquired during coverture by either 
of them by inheritance from their parents 
or relations; and the phrase is certainly not 
restricted to hnapazon property only. As I 
have said, the judgment of the Full Bench 
in 8 Rang 619^ was restricted in terms to 
hnapazon property because that was the 
only kind of property concerned in the case 
before the Court, but the judgment is based, 
on an interpretation of Ss. 8 and 10 of Book X 
of Manukye, and tbe reasoning contained 
in the judgment of Maung Ba J. is equally 
applicable to any other kind of jointly ac- 
quired property. Therefore tbe learned 
Judge was right in applying this ruling to 
the present case, and bis decision that the 
plaintiff, respondent is entitled to a one- 
[sixth share in the joint property, whether 
|buapazon or inherited property, of her 
imotber and her step-father, is a correct 
decision. 

It has been urged that we ought to say 
that the judgment of tbe learned Judge does 
not cover the atetpa property of tbe appel- 
lant, if there is any such property; but the 
appellant did not choose to appear and pre- 

2. ('2&) 12 A 1 R 1025 Bang 320 : 04 I 0 797 : 8 

Bang 822 (P B), 0. T. P. V. Chatty Firm y. 

Mauog Tba Hlalng. 


sent his case in the trial Court, and wo are 
not going outside the facts which were pre- 
sented to that Court. The appellant has the 
right, if he so desires, to appear at tbe 
hearing of tbe reference before the official 
referee and contest tbe case at that stage, 
and it may be that the official referee will 
at the hearing of the reference, subject to 
tbe direction of the learned Judge, permit 
the appellant to show that some of tbe 
property was atetpa property, and to show, 
as a consequence, that the respondent is not 
entitled to a one-sixth share of that pro- 
perty. We say nothing in regard to that; it 
is a matter for the original Court to decide 
in the course of the reference proceedings. 
This appeal fails and is dismissed with costs, 
advocate’s fee ten gold mohurs to be paid 
by the appellant to the respondent in any 
event. 

Roberts C. J. — I agree. 

G.N./R.K. Appeal dismissed. 
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Mya Bu j. 

Lewai Khan — Plaintiff — Applicant 

V. 

Goolreze Khan — Defendant — 

Respondent. 

Civil BdVD. No. 326 of 1940, Decided oq 6tb 
February 1941, agaioet decree of Asst. Diet. Court, 
Tharrawaddy, D/« 17th September 1940. 

Contract Act (1872), S. 23 — Offence com- 
poundable with or without Court's leave ~ 
Agreement between complainant or prosecutor 
and accused or person interested in his welfare 
to withdraw prosecution is not against public 

policy A prosecuting B for compoundable 

olience^Agreement between A and IJ's brother 
C— C to pay Rs. 100 to A by banding over to A 
pronote executed in C*$ favour by D - C to have 
no further dealings with Dwbo was good debtor 
to both A and C who were money-lenders — 
Agreement restraining C from dealing with D 
held separate from promise by C to pay Rs. 100 
tod^Promlse to'pay Rs. 100 held valid contract. 

Iq the case of a compoundable oOeuco or of an 
ofldDce which may bo compounded with tbo leavo 
of the Court, an agreemeut to withdraw prosecu- 
tion between the complainant or tbe prosecutor on 
tbe one hand and tbe accused or another person 
closely interested iu tbe welfare of the accused on 
the other, is not against public policy and is 
accordingly valid : (*31) 18 AIR 1931 All 12H, Not 
approved; (1866) L R I U L 200 and (*80) 17 AIR 
1930 r C 100, Disting. I? 283 0 1] 

In tbe course of a prosecution of D by ^4 for a 
compoundable oSeoco A and B's brother C entered 
into an agreement whereby A was to withdraw the 
prosecution and C was to pay Rs. 100 to A by 
banding over to 4 a promissory note executed in 
O'l favour by D. It was also agreed that C should 
have no further dealings with D who was a good 
debtor to both A and C who were money-IendorB : 
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Held, that even if the agreement reetrainiag C 
from further dealings with D was void as being in 
restraint of trade the promise to pay Bs. 100 being 
separate was a valid contract. [P 232 C 2] 

Gregory — for Applicant. 

B. C, Paul — for Respondent. 

Order. — This case arises out of a suit 
filed by the plaintiff. applicant against the 
defendant. respondent for recovery of a sum 
of Ps. ICO alleged to be due as damages for 
breach of contract. The contract in question 
has been described to have come about in 
the following manner: 

In 1939 the applicant brought a criminal 
charge against the respondent’s brother in 
the 4th Additional Magistrate's Court at 
Tharrawaddy. According to the judgment of 
the appellate Court, the charge was one 
under S. 325, Penal Code. It appears that the 
mention of S. 320 in para. 2 of the plaint is 
incorrect, because it is common ground that 
the criminal caso was subsequently com- 
pounded. If the offence in question was an 
offence punishable under s. :^ 2 G, Penal Code, 
it would bo non-coinpoundablo, but if it was 
an offence punishal)lo under s. 325 it would 
be compoundablo with the leave of the 
Court. Since it is common ground that the 
case was compounded eventually, it must 
be taken to ))0 in relation to an offence 
which is compoundablo with the leave of 
the Court. During the pendency of the cri- 
minal case some friends of the prosecutor 
and the accused intervened and brought 
about an agreement among them whereby 
the applicant agreed to have the criminal 
case compounded on bis being paid lls. 100 
by way of damages, apparently for the 
personal injuries alleged to have been caused 
to him by the respondent's brother, and the 
respondent undertook to make a payment 
of the amount, not in ready money, but in 
the following manner: The respondent in 
whoso favour a man named Carapiot had 
executed a promissory note for Us. 400 with 
certain rate of interest was to make over 
the promissory note to the applicant, who 
was to pay Rs. 300 therefor. The applicant 
was also to take a sum of Rs. GO which was 
due on the promissory note. This is the 
plaintiff’s case. The fact that an agreement, 
more or less in those terms was reached and 
that the applicant acting upon that agree- 
ment paid Rs. 300 to the respondent who 
made over not the promissory note for 
Rs. 400 but a promissory note for Rs. 300 
only, was proved by the applicant, and the 
trial Court accepted the evidence adduced 
by the applicant. Upon that finding, the 


trial Court gave a decree to the applicanfi 
for Rs. 160. On appeal by the respondent, 
the appellate Court held that the agreement 
upon which the suit was based was void as 
being in restraint of trade. This ground of 
voidability is stated to be in the fact that 
it was one of the terms of the agreement 
relied on by the plaintiff that after taking 
over the promissory note in the manner set 
out above the respondent was to have no 
further dealings with Carapiet who appa- 
rently was a very good debtor to the appli. 
cant and the respondent who are both 
Kabuli money-lenders. 

It has been urged on behalf of the appli- 
cant that even if the argument between the 
applicant and the respondent that the res- 
pondent was to have no further dealings 
with Carapiet, in restraint of trade, that 
agreement is separable from the promise to 
pay Rs. 100 in the manner set out above, 
and that therefore the promise to pay 
Rs. 100 in the manner set out above was a- 
valid and enforceable contract. It appears 
to me that this argument is sound. But 
tbe validity of the agreement to pay Rs. 100 
or any other sum in any manner whatever 
has been assailed by tbe learned advocate 
for the respondent on the ground that it is 
void as being against public policy. In sup- 
port of bis contention, tbe learned advocate 
for tbe respondent has placed before me a 
decision of Banorji J. in 53 ALL 130,* where 
it was laid down that 

an agrooment, tbo object and oonsldoratioo of 
wbiob is tbo withdrawal of tbo prosecution of a 
third party, the promisor not being personally 
liable or porsonally interested in tbo matter, is 
void under s. 23, Contract Act, 
and therefore where a bond was executed 
it was held that the bond was void. It is 
nob known whether the offence involved in 
that case was compoundablo or not, and, 
with all respect, from the report of the 
judgment it is not ascertainable whether 
tbe learned Judge would have come to a 
different decision if the promisor or obligor 
was the accused in the case. To my mind, 


f an agreement between an accused person 
ind the complainant, for the latter to witb- 
Iraw the prosecution or to compound the 
:a 90 u(X)n certain promise made by the ac- 
usod, be valid, there is no reason why an 
greement between the complainant and 
mo who is closely interested in the welf^e 
if the accuaod should not bo valid* 
uthoritiea oitedjn support : 

7(^1) 18 A I R 1931 All 128: 139 10 313: 63 All 
130 : 1930 A L J 1592, Nabldad Khan r. A 
RahmaD« 
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tion laid down in 68 ALL 130* are (1866) LR 1 
H L 200* and 67 Oal 1802,® a Privy Council 
case. In the House of Lords case the facts 
of the case disclosed to their Lordships 
that there was coercion or pressure brought 
to bear upon the father to enter into the 
agreement in order to avoid a prosecution 
of the son for forgery, and the agreement 
was made before the prosecution was ac. 
tually launched. In the Privy Council case, 
where this sort of agreement was set up 
against public policy, one of the ofTences 
was a non-compoundable offence. These 
oases, therefore, are not authorities for the 
proposition that in a case of a compound, 
able offence, or of an offence which may be 
compounded with the leave of the Court, 
an agreement arrived at between the com. 
plainant or the prosecutor on the one band 
and the accused or another person closely 
interested in the welfare of the accused on 
the other, is against public policy and ac- 
cordingly void. When an offence is a com. 
poundable one and the Legislature thinks 
jfft to allow a composition of the offence 
^without reserving tlie Court's control over 
the parties’ decision, there does not seem to 
be any ground whatever for thinking that 
an agreement relating to such composition 
is against public policy, and where, as in 
this case, the offence is one which may be 
compounded with the leave of the Court, 
such agreement arrived at between such 
persons cannot be in a worse position, for 
the composition is to be sanctioned by the 
Court which is in a position to safeguard 
the interest of justice in the matter before 
it. Nothing transpires on the record to show 
that the facts and circumstances which led 
to the conolusion of the agreement between 
the applicant and the respondent may be 
regarded as amounting to coercion on the 
part of the applicant against the respon. 
dent. For these reasons, in my opinion, the 
agreement is valid and binding on the 
parties. 

Now, as regards the relief sought, the 
statement of facts as to how the applicant 
is entitled to Bs. GO is extremely vague. 
Upon what footing he claims to receive 
Rs. GO is not clearly expressed in the plaint, 
nor is it clearly expressed in bis evidence. 
It is said to be interest due on the promis- 
Bory note that was to be made over to him, 

2. (1606) LR 1 HL 200, Henry Williams ▼. James 

Bavloy- 

3. (’80) 17 AIR 1930 P C 100: 123 I C 167: 67 Oal 
• 1802: 67 I A 117 (PC), Kaminikumar y.Bireodra- 

natb. 


but if he was to be paid Rs. 100, on bis 
agreeing to withdraw the prosoention or 
compound the case, it is not likely that he 
was to get Rs. CO over and above that sum, 
merely because be had to take over an ac- 
tionable claim against a debtor whom be as 
well as the other party recognized as a very 
good customer. For these reasons, in my 
opinion, the applicant is entitled to a decree 
for Rs. 100, but not more. The decree of the 
lower appellate Court is accordingly set 
aside, and there will be a decree for Bs. 100, 
(Rupees one hundred only) in favour of the 
applicant, and the balance of his claim is 
dismissed. Costs of the suit in the trial 
Court will be borne proportionately and 
there will be no order for costs either of 
the lower appellate Court or of this Court. 

G.N./r.K. Order accordingly. 
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Roberts C. J. and Blagden J. 

P. V , S. Sundram and another — 

Applicants 

v. 

Madan Gopal Bagla — Respondent. 

Civil Misc. Applo. No. 70 of 1940, Dccidod oo 
24lb February 1941, for loview of tho judgmeot of 
High Court, in L. P. A. No. 6 of 1940, D/. 2Gth 
June 1940, 

Civil P. C. (1908), O. 47, R. 1 — Right of re- 
view must be exercised in strict conformity 
with O. 47, R. t — Review cannot be granted on 
ground that some wrong decision on point of 
law has found its way into judgment. 

Tho right of review must be exorcised in strict 
conformity with O. 47, R. 1. Review cannot bo 
allowed on tho ground that some wrong decision 
on a point of law has found its way into the judg. 
ment and that if the Court had referred to certain 
provisions of law it would have come to a different 
conclusion: (’36) 22 A I R 1935 Rang 32. Rel. on. 

(P 234 0 1) 

K. C. Sanyal — (or Applicants. 

Cownijee — (or Respondent. 

Roberts C. J. — This is an applicatiou for 
a review by this Court of its judgment in 
Letters Patent Appeal No. C of 1940; and the 
applicant must show, in conformity with 
the provisions of o. 47, R. l, Civil P. C., 
that there is some mistake or error appa. 
rent on the face of the record before he can 
obtain the review which he seeks. Our at. 
tention bos been called to the judgment, 
and it is said that the following paragraph 
shows an error on the face of the record : 

With great respect, it appears to mo that the 
only question before the learned Judge, having re. 
gard to the fact that the respondents did not file 
a cross-appeal, was that of the applicability of Sec. 
61, T. P. Act. Having hold as he did In relation 
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to this matter, I think that tho appeal should 
have been allowed. 

Tbe facts were that the present respon- 
dent. Bagla, filed a suit for the recovery of 
possession of certain land. Tbe suit was 
dismissed in the Subdivisional Court, but 
bis appeal to tbe District Court was allow- 
ed, tho learned District Judge making, 
bowevor, an order that he should pay to 
tho present applicants the sum of Rs. 11,000 
for certain improvements to the land con- 
sisting of a house aud, I think, other build- 
ings. Bagla appealed against that decision 
and his appeal was dismissed; bub the 
learned Judge gave a certificate that the 
case was a fit one for further appeal having 
regard to the decision in 59 Cal 1235.* We 
had a careful argument addressed to us, 
though in the absence of anyone on behalf 
of tho respondents, and we came to the 
conclusion that having regard to that deci- 
sion the question of estoppel did not arise. 
Tho learned Judge had thought that the 
appellant was estopped from seeking tho 
relief which ho claimed unless the sum of 
Rs. 11,000 was paid. We ventured to dis- 
agree witli that decision, and it may bo that 
if %vo liad had tho assistance of Mr. Sanyal's 
able advocacy at that stage wo should have 
come to a difToront conclusion. I do not 
know: but there is no right of appeal again. 
Tho only right which subsists once an 
appeal has been heard and determined is a 
right of review, and that right roust be 
exorcised in strict conformity with the 
order. It is said that we might have come 
to a different conclusion upon an argument 
founded upon O. 41, R. 22; but be that as it 
may, I am of opinion that this is not really 
an attempt to review a decision because of 
an error apparent on tho face of the record, 
but is an attempt to obtain a review by 
means of saying that some wrong decision 
on a point of law has found its way into 
!Our judgment. In conformity with the 
principle laid down by my learned brother 
Dunkley in 13 Rang 220* I think we are pre- 
cluded from entertaining tho application for 
review in the present case. The application 
accordingly is dismissed, and the appellants 
must pay the costs of the respondent, advo- 
cate's foe five gold mohurs. 

Blagden J. — I agree, I only wish to add 
this, namely to call attention to one para- 
gr^ph in the jud gment of Dunkley J.. in the 

1. (’81) 18 A I R 1931 P C 79 : 131 I 0 762 : 68 

Cal 1236 : 68 I A 91 (PC). Arifl v. Jadunath 

Majamdar. 

2. (’86) 22 A I R 1936 Rang 32 : 164 I O 690 : 18 

Rang 220, Jali Meah t. Atar Did. 


case just cited by my Lord, It begins on the 
foot of p. 223 and reads tbns: 

The meaning of 'an error apparent on the face of 
the record’ is, to my mind, an error which can be 
seen by a mere perusal of the record, without re- 
ference to any other matter, and it certainly can- 
not be held that, on a perusal of the record of a 
case, the fact that the Judge had failed to refer to 
an authority binding upon him would beapparent. 
In 3 Lab 127^ their Lordships of the Privy Ooun- 
cil laid down that the fact that a judgment pro- 
ceeded upon an incorrect exposition of the law is 
no ground for review under O. 47, R. I, Civil P. C. 
This must obviously be so, for otherwise every 
judgment of a Court could bo called in question on 
the ground that tbe Court had wrongly laid down 
the law in its judgment, and there would be no 
finality to litigation. 

I do Dot for a moment wish to say that 
we did make a mistake, but if we did, it cer- 
tainly is not apparent on tbe mere face of 
tho record when it has been necessary to 
draw our attention to one or two orders of 
the Code of Civil Procedure for tho pur- 
pose of showing that there was a mistake. 
One could not tell that there has been a 
mistake, if there has been one, without re- 
ferring to those orders. What I think is 
intended is something like an arithmetical 
error, or tbe use of wrong words, such as 
the word "plaintiff" for "defendant," or, 
say, a finding of fact inconsistent with tbe 
pleadings. I therefore agree with my Lord 
in the order proposed. 

O.N./n.K. Application dis missed. 

3, (’22) 9 A I R 1922 P C 112 : 72 I C 666 ; 3 Lah 
127 : 49 I A 144 (PC). Chhaju Ram v. Nokl. 
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Roberts C. J. and Dunkley J. 
Ma Mo E and others — Appellants 


V. 

Ma Kun Hlaing and others 

— Bespondenls. 

Loltars Patent Appeal No. 10 of 1940, Decided 
1 30tb January 1941. from decree of High Court. 
Special Second Appeal No. 1 of 1940, D/- 23rd 
ay 1940. 

fa) Mortgage — Mortgage though requiring 
glstratlon not registered — Mortgagor cannot 
,e for redemption-He can however bring suit 
r possession based on title. 

A mortRftgor cannot suo for 

ortgago requites registration and Is not 

0 can. however, bring a suit for 5?^*” 

, title: (’36) 22 A I R 1936 Rang 230 

(b) Evidence Act (1872), S. * j* “ **^here"s 
itlon must be of fact and net of law-There 

0 estoppel against statute. tha 

In order that an be a • 

revisions of 8. 116 the ^d also 

.presentation of fact and not of Jaw, au 
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there can bo no eatoppol against tho proyiaions of a 
statute. 0 1] 

Doctor — for Appellants* 

Chan Htoon — for Respondents 8 and 4. 

Dunkley J. — The suit out of which this 
Letters Patent appeal arises was brought 
in the Township Court of Salin by the ap- 
pellanta. Appellant l Ma Mo E is the 
widow of one Maung Kbaiug Min and the 
other appellants are their children. Appel- 
lants 2 to 5 were really unnecessary parties 
to the suit. The suit was brought for the 
recovery of possession of a holding of agri- 
cultural land which is in the possession of 
respondents 3 and 4, who are husband and 
wife and wore defendants 3 and 4 in the 
original suit. The- basis of the cause of ac- 
tion was the judgment of a Full Bench of 
this Court in IS Kang 274.^ Tho case sot up 
in the plaint was that this land belonged to 
Ma Mo E and her husband Maung Khaiug 
Min. having been inherited by Ma Mo E 
from her parents, and the suit was based on 
title. Some time during the year 1929 Ma Mo 
E and Maung Khaing Min purported to 
create a mortgage with possession of this land 
in favour of one Maung Po Kun for a loan 
of lls. 260. It was a verbal transaction and, 
of course, was inefToctive to create any 
interest over tlie land in favour of Po Kuo. 
Respondent l Ma Kun Olaiog is the widow 
of Maung Po Kun who is dead. On 14th 
December 1928. Maung Po Kun mortgaged, 
or rather sub- mortgaged, this land with 
possession for a sum of its. 200 to defendant, 
respondent 2 Maung Law Pan by a regis. 
tered deed, and, so far as Po Kun bad any 
interest in this property, this was, of course, 
a valid mortgage of that interest. On 7th 
October 1929, Po Kun and respondent 2 Law 
Pan purported to aub-mortgage this land 
again to respondent 3 Maung Pike for a sum 
of Rs. 150 the mortgage being an usufructuary 
mortgage with possession. A document was 
executed but was not registered, and, conse- 
quently, this mortgage also was invalid to 
give respondents 8 and 4 any interest in this 
property. 

Now Ma Mo E brought her suit, as I have 
said, for possession of the land basing the 
cause of action on her title. The suit was 
defended only by respondents 3 and 4. Their 
written statement set up two lines of de- 
fence only; hrst, they put into issue Ma 
Mo E's title, and secondly, they set up that 
Ma Mo E could not, even if she was the 
owner of tho land, recover possession unless 
8^a_could prove that there was a valid 
1. (‘85) 22 a'I B 1935 Raeg 280 : 167 I C : 13 

BaDg 274 (FB), Kjl v. Mg. Thoo. 


mortgage which she had a right to redeem. 
The second ground of defence was, of course,! 
quite untenable, being contrary to 13 Rang 
274* to which I have just referred. As re- 
gards the first ground of defence the trial 
Court held that Ma Mo E had not proved 
her title, and therefore the suit was dis- 
missed. On first appeal to the Assistant 
District Court the learned Assistant District 
Judge held that it had been proved by Ma 
Mo E that she had received this land on 
partition of her parent's estate and that she 
was the owner thereof, and he decreed the 
suit. The question of fact regarding Ma Mo 
E’s title to this land has again been agitated 
before us in this Letters Patent appeal, and 
on this question it is suflicient to say that 
Ma Mo E's evidence regarding her title has 
been supported by a number of witnesses, 
and even respondent 1 Ma Kun Hlaing, 
widow of Po Kun, admits that Po Kuo ob- 
tained possession of this land from !tla Mo 
E, and the possession of respondents 3 and 
4 was, of course, derived from Po Kuo. 
There is no rebutting evidence, and Ma Mo 
E has established with the utmost clearness 
that this land is her land which she received 
as her share of her parent’s estate. 

On second appeal to this Court an entirely 
new ground was raised, and it was said that 
Ma Mo E was estopped from setting up her 
title, or, if not estopped from setting up her 
title, then estopped from alleging that Po 
Kun had no right to make a valid mortgage, 
which he had done, of this land to Law 
Pan. Tho facts necessary to establish this 
alleged estoppel were never pleaded by res- 
pondents 3 and 4, but, nevertheless, tho 
learned Judge on second appeal accepted 
this argument on the basis of a single state- 
ment which was made by Ma Mo E in her 
evidence in the trial Court, and on this 
ground reversed the judgment and decree of 
the Assistant District Court and dismissed 
the suit of the plaintifTs-appellants. The 
statement on which this theory of estoppel 
was founded is the following appearing in 
Ma Mo E's evidence : 


We told him that we could not redeem It as yet 
and we agreed that the laud would be mortgaged to 
Ko Law Pod. 

When the whole of Ma Mo E’s evi- 
dence is read it appears that she and her 
husband bad mortgaged, or purported to 
mortgage, this land with possession to Po 
Kun for a sum of Rs. 250, but soon after the 
loan had been received Po Kun came to 
them and demanded the return of his 
money; Ma Mo Eand her husband were nob 
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in a position to redeem at the time, and 
therefore they said that Po Kun might 
mortgage the land if he wanted his money 
back, and as Po Kun stated that he had 
arranged to mortgage the land to Law Pan 
they told him that they agreed to his taking 
this course. It is quite clear from the evi- 
dence led by both sides in this suit that 
all the parties thought that all these three 
transactions were valid and effective mort- 
gages and that they considered them to 
be so right up to the time when this suit 
was brought ; for shortly before the suit 
was filed Ma Mo E went to all the persons 
who at different times bad had possession 
of this land, purporting to be mortgagees 
thereof, and asked them to permit her to 
redeem it, and the suit was only brought 
when respondents 3 and 4 refused to allow 
her to get back possession of the land on 
payment of what she considered to be a 
reasonable sum. Had their demands not 
been extortionate this suit would not have 
been brought. And then it is quite plain 
that when Ma Mo I'i obtained legal advice 
she found that the mortgages were invalid 
and that she sliould bring a suit for posses- 
sion based on title. 

In order that an estoppel can be raised 
under the provisions of s. 115, Evidence Act, 
the roprosootation must be a representation 
of fact and not of law ; and also there can 
be no estoppel against the provisions of a 
statute. In this case the only representation 
which was made by Ma Mo E was to tell 
Po Kun that ho could exercise what she 
thought to be bis legal rights, namely, a 
right to sub- mortgage the land, and Po Kun 
then wont and exorcised that right and 
mortgaged the land with Law Pan. Such 
representation as Ma Mo E made, if she 
made any at all, was a representation in 
regard to a matter of law and not in regard 
to a matter of fact. Moreover, no question 
of estoppel can arise in tliis case, because 
Maung Law Pan says that he does not know 
Ma Mo E or her late husband, and, there- 
fore, they never made any representation of 
any kind to him. Further, roferonco has boon 
made to the provisions of S. 41, T. P. Act, 
and it is said that by this statement to Po 
Kun, Ma Mo E and her husband made him 
their agent to sell or mortgage their pro- 
perty, and that they were holding him oat 
as owner, and, consequently, they cannot 
now turn round and deny his authority to 
deal with the land as ostensible owner. The 
answer to that contention is clearly, as 
1 have already said, that at no time did Ma 


Mo E and her husband meet Law Pan or 
make any representation to him, or hold 
out Po Kun as the owner. In fact, the 
whole of this argument is based on a state- 
ment contained in the deed which was exe« 
cuted by Po Kun in favour of Law Pan, in 
which Po Kun has falsely described him- 
self as the owner of this land. 

On another ground also S. 41, T. F. Act, 
can have no application, because the slight, 
est enquiry on the part of Law Pan would 
have disclosed that Po Kuo was not the 
owner, although it might not have disclosed 
in view of the ignorance of law amongst 
these cultivators, that Po Kun had no right 
to make a mortgage. The land records re- 
gister and map for the year 1938.39 have 
been produced, and they still show Ma Mo 
E and her children as the owners of this 
land. It is said that that may be so, but it 
affords no proof that they were shown in 
the land record registers and maps for the 
years 1928 and 1929 as the owners; but, in 
the absence of any evidence of transfer of 
ownership, and on the evidence which 
shows that before li )28 Ma Mo E and her 
husband were the owners, the inference 
arises that the entries have continued to 
be the same throughout this period, and 
nothing has been proved to the contrary by 
respondents 3 and 4. In my opinion, there . 
were no grounds upon which an estoppel 
could rest in this case, and as Ma Mo E has 
clearly proved her title to this land she is 
entitled to succeed in this suit. This Lettws 
Patent appeal is, therefore, allowed, and the 
judgment and decree of the learned Judge in 
second appeal are set aside, and the judg- 
ment and decree of the Assistant District 
Court of Minbu on first appeal are restored 
with costs in all Courts in favour of the ap- 
pellants against respondents 3 and 4: ad- 
vocabe's fee in this appeal eight gold moburs. 

Roberts C. J. — I agree 

nobbing to add. 

D. 9 ./R.K. Appeal alloived. 
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Mya Bu J. 

Bank of Chettinad Ltd. ^Applicant 


V* 

han Hmxoe — Bespondent. 

R.,„. NO. 239 of P“|^,lrcoorf, 

f 1911, ffotn order of Aast, uisi 

, D/. lOkh July 1940. 

Ivll P. C, (1908). O, ■». R'if" 

•r appointed In rent suit Uklng P 
Aisf nrooerty flUefc® 


Bank op Chettinad v. U Chan Hmwe (Mya Bu J.) Rangoon 237 


1941 

third person’s possession— Court reiusing to 
allow application by third party for directing 
receiver to give up possession — Appeal by third 
party impleading plaintiff alone as respondent 
— Failure to make defendant party to appeal 
held renderefi-4t-incampeLeAi> ^ , 

The recoivor appointed in a root suit took over 
pouessioo of the defendant's property alleged to be 
lo possession of a third party who filed an appeal 
against the order of tbo Court which appointed the 
receiver refusing bis application to direct the 
receiver to give up possession. Tbo plaintiff alone 
was made respondent to tbo appeal : 

Held that the failure to implead the defendant 
as a party to the appeal rendered it incompetent : 
(’25) 12 A I B 1925 Bang lOS and (’27) 14 A I B 
1927 P 0 252, Ii<l. on. (P 238 C 1] 

(b) Civil P. C. (1908), O. 40. R. 1— Receiver 
appointed in suit taking possession of defen- 
dant's property in possession of third party — 
Third party being outsider to proceedings has 
no right of appeal against order appointing 
receiver — He can only apply to Court to direct 
receiver to release property. 

Where the receiver appointed In a suit takes 
over in pursuance of tbo Court’s order possession 
of tbo dofondant’s property alleged to be in posses- 
sion of a third party, the third party being an 
outsider to the proceedings has no right of appeal 
against tbo order appointing tbo receiver. When 
bis property Is aei^ be can only apply to the 
Court to direct tbo receiver to release the pro- 
perty : 88 Cal 713 and (’18) S A I B 1918 Pat 301. 
Ezpl., and I>i$»ent. [P 238 0 1} 

(c) Civil P. C. (1908), O. 40, Rr. 1 and 4 — 
Receiver appointed in suit taking possession of 
defendant's property in possession of third 
party— Court refusing application by third party 

to direct receiver to release property Order of 

refusal is not appealable as it does not fail 
under O. 40, R. 1 or R. 4. 

Where tbo rcoelvor appointod in a suit takes 
over possession of tbo defendant's property alleged 
to bo in posBCeaion of a third party in pursuance of 
an order of tbo Court no appeal lies by reason of 
O. 49, B, 1 (b). Civil P. C., from an order merely 
refusing the third party’s application to direct the 
reoolvec to release tbo property inasmuch as tbo 
order of refusal does not fall under O. 40, B. 1 or 
Rule 4. [P 238 Cl) 

P. E, Basu — for Applicant. 

U Ba Sein for V E Maung — for Respondent. 

Order. — This is an application for revision 
of an order of an appellate Court, setting 
aside an order of tho Court of first instance 
appointing a receiver. The appeal was in- 
stitutod by respondent U Chan Hmwe, who 
was not a party to the suit in connexion 
with which the appointment of receiver 
was made. The suit was by the applicant 
bank against one Maung Tun Wa and bis 
wife Ma Ngwe Hmyin for recovery of 280 
baskets of paddy or their value, ns. 864, 
being tho rent of tho plaintiff’s paddy land 
which had been leased to the defendants 
for the agricultural season of 1989-40. The 
lease was effected by means of a bond exe- 


cuted by the defendants, under which the 
tenants agreed to cultivate the land and 
plant paddy during the season and pay at 
harvest 280 baskets of paddy out of the 
produce of the land as rent. It was one of 
the terms of the bond, that the tenants 
were to regard the whole produce of the 
land as the property of the lessors until tbo 
quantity payable as rent was paid and to 
treat the remainder only as the tenants' 
property. Simultaneously with the institu- 
tioD of the suit, tho applicant bank filed an 
application for appointment of a receiver of 
a certain quantity of paddy alleged to have 
formed part of the produce of the land. In 
tho application it was pointed out that that 
quantity of paddy had been removed to tbe 
thresbing-fioor of the respondent U Chan 
Hmwe. The Court of first instance granted 
the application by appointing a receiver. 
The formal order of appointment was worded 
in the ordinary way and ran as follows : 

You aro hereby appoiuced receiver of tbe said 
property, under O. 40, Civil P.C.. with full powers 
under tbo provisions of that order .... 

The property referred to in tho order was 
described as 

about 500 baskets of Kauk-kyi paddy which baa 
boon removed, to U Cban Hmwe’s threshing-floor 
by tbe respondents and is lying there. 

It appears that on receipt of the order of 
appointment, the receiver proceeded to U 
Chan Hmwe's tbreshing.fioor and took ac- 
tual possession of the five hundred baskets 
of paddy which he found lying there. U 
Chan Ilmwo thereupon applied to tbeCourt, 
stating that the paddy which tho receiver 
had seized was bis own paddy, that part of 
the land in respect of which the suit for 
recovery of rent was filed was actually 
worked by him as the lessee of tho defen- 
dants and that consequently tho crops raised 
on the land were those which ho had raised 
and the produce thereof belonged to him, 
and praying that the order of appointment 
of receiver might be set aside. In spite of 
tho form in which tho prayer was put, U 
Chan Hmwo's application was treated in 
my opinion correctly as an application for 
directing tbe receiver to release the paddy 
which the receiver had seized. Proceeding 
upon that footing, the Court of first instance 
refused to grant U Cban Hmwe's appUca- 
tion, which was opposed not only by the 
plaintiff but also by tbe defendants, who 
supported the plaintiffs’ allegation that the 
paddy belonging to thorn had been removed 
from their land to U Chan Hmwe's thresh, 
ing. floor. U Chan Hmwo, being dissatisfied 
with tho order, filed the appeal which re. 
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suited in the order which is now sought to 
be revised. U Chan Hmwe made the bank 
only respondent to the appeal. The defen- 
dants in the suit were not made parties to 
the appeal in any capacity whatever. 

The main grounds of revision are that 
the appeal was incompetent inasmuch as 
the defendants were not joined as parties 
jthereto, and that in any event no appeal 
lay from the order passed by the Court of 
first instance, and consequently, the appel. 
late Court acted without jurisdiction in en- 
tertaining the appeal. In my opinion, this 
application for revision succeeds upon both 
grounds. As regards the first, the incompe- 
tency of the appeal is clearly shown by the 
principles that are enunciated by this Court 
in 2 Hang 541, ‘ and by their Lordships of 
the Privy Council in G Rang 20.- As regards 
the second ground, inasmuch as U Chan 
iHmwe was not a party against whom the 
order of appointment of receiver was made, 
he had no right of appealing against the 
order of appointment. The order of appoint- 
ment of receiver did nob afTect him until 
the paddy in Ids possession was seized. So 
ifar as the appointment itself is concerned, 
iL Clian Ilmwo was an entire outsider to 
the proceedings. But when tho property in 
'his possession was seized by tlm receiver 
iwho was an otlicor of the Court, U Chan 
, Ilmwo had blio right to apply to the Court 
jto direct tho receiver to release the pro- 
Iperty. It was only upon that footing that 
he could make tho application to tho Court 
of first instance which appointed tho re- 
ceiver, and it was only upon that footing 
that the Court of first instance considered 
and enquired into his application. Conse- 
quently, the order passed by the Court of 
first instance in disposing of the application 
was tantamount to a mere order refusing to 
direct the receiver to release the property. 
There is no provision whatever in tho 
Code of Civil Procedure to enable a party 
aggrieved by such an order to appeal against 
it. Order 43, Ii. l (s) allows an appeal from 
an order under R. l or R. 4 of O. 40. The 
order passed on U Ginn Hmwe a applica- 
tion by the Court of first instance does not 
fall within any of the descriptions of orders 
'under either R. 1 or R. i of O. 40. 

If U Chan Hmwe had been a party to 
the suit against whom tho order appoi nting 

1. (’25) 12 aT^ 1025 RuDg 103 : 84 I 0 522 : 2 
Rang 641, Chokaliogam Chetty v. 8«ethai Ache. 

2. ('27) 14 A I R 1927 V 0 252 : 107 I C 237 : 6 
Bang 20 ; 66 I A 7 (P C), Chokallngam Chetty 
y, Seethai Ache» 


receiver was made, then he would have a 
right to appeal under o, 40, R. 1 (a) read 
with o. 43, R. 1 (s); or, if the Court had 
ordered the removal of U Chan Hmwe from 


tho possession or custody of the paddy in 
question, be would have had a right of appeal- 
ing against that order under 0. 40, r. i (b) read 
with o. 43, R. 1 (s). In considering the right 
of appeal, the distinction between an order 
appointing a receiver and an order removing 
a person from the possession or custody of 
the property should nob be lost sight of, be- 
cause an order merely appointing a receiver 
does not affect the person in possession of 
the property directly, whereas an order for 
tho removal of any person from the posses- 
sion or custody of the property afifects him 
directly. In SG Cal 713,’’ it was held that an 
order made under S. 503, cl. (b), Civil P. 0., 
1882, (corresponding to 0. 40, R. 1 (b) of the 
present Code), was appealable. The report of 
the case clearly shows that the order was 
an order directing the removal of the appel- 
lant from the possession of the property 
concerned. In 3 Pat L J 573,* a Bench of the 
Patna High Court purporting to follow 

36 Cal 713,® hold that : 

An order dismissing an objection to the appoint- 
ment of a receiver of property of which tho objec- 
tor is in possession falls within 0. 40, R. 1, Civil 
P. C., and is appeal.ablo. 

With duo respect, the decision, as couch- 
ed in the boadnote of the case, is an exten- 
sion of the principle underlying in 36 Cal 
713,® rather than an adoption of it; but, the 
report of the case leads me to think that 
the receiver was not only appointed, but 


as put in possession of tho property con- 
jrned. Inasmuch as it is always open to a 
lird party like U Chan Hmwe to sue for 
icovery of possession from the receiver on 
)0 ground of title, I do nob think that the 
egislature would have given such third 
uty tho right of appeal agaiust the refusal 
y the Court appointing the receiver to 
reeb the receiver to give up possession of 
je property of which the receiver has ob- 
lined possession. In iny opinion, therefore, 
,e resiKDndent had no right of appeal, and 
,6 Assistant District Court had no juris- 
Iction to entertain the appeal. Ujxjd th s 
1 well as upon the other ground, the appn- 
ktion for revision succeeds and the or 
; the Assistant District Court is ac^r^d^ 
Igly set aside. It is open to U Cban H 
I resort to remedies which ere opo^^ 


(■09) 86 Cal 719 : 1 I 0 36® : 19 C W N C54 • 0 

L J 563. Hudson v. t n 199 : 8 Pat 

(•18) 6 A I B 1918 Pat 801 : 48 I C 133 • « 

J 573, Agabeg v. Mt. Sundarl. 
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acoording to law, for recovery of poBsession 
of the paddy io question* The respondent 
will pay the petitioner's costs in all the 
Courts; advocate’s fee in this Court two 
gold mohurs* 

Q.N*/R.K. Revision allowed. 
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Mackney J* 

R. C. Dass — Applicaiit 

7 . 

Secretary of Burma Oil Subsidiary 
Provident Fund Trust (India), Ltd. 

— Respondent. 

Civil Revo. No* 88G o( 1989. Decided on 25tb 
January 1940. againet order oi Small Cause Court. 
Rangoon, D/* 24tb August 1939* 

(a) Civil P. C. (1908), S. 60(1) (m)— Burma Oil 
Subsidiary Provident Fund Rules^Member has 
vested Interest in deposits made by him. 

According to the rules ol Burma Oil Subsidiary 
Provident Fund tbo member’s money is banded 
over to the trustees to be dealt with by thorn in 
aocordance with these rules. A subscriber relin* 
qulsbes his right of complete control but nowhere 
is it suggostod that the money ceases to be his pro- 
perty. A member has a vested interest in the do. 
posits made by him himself. It may bo that that 
ioterest is liable to be divested by a condition sub- 
sequent, for instance on the member's becoming 
insane. (P 240 0 Qj 

(b) Provident Fund — Burma Oil Subsidiary 

Provident Fund Rules, R. 9 Effect of R* 9 

Third person obtaining order ol Court to attach 
member's Interest in fund — Trustee and mem- 
ber cannot agree between themselves that mem- 
ber's interest in fund should cease to exist. 

Two parties cannot by a mutual agreement do 
awav with tbo existing rights of Independent third 
parties. Hence the member and tbo trustees cannot 
agree between themselves that when a third party 
obtains an order of tbo Court to attach tbo inter, 
eat of tbo member in (bo fund held by the trustees 
that interest should cease to exist. When the at- 
tacbmeni is received it is in existence and no 
understanding between the member and the trustees 
can ODBure that it shall be doomed to have dla- 
appeared. On an attachment being made the only 
eOect ol R. 9 is that that portion of the interest of 
the member which is not covered by the attach- 
ment, or which exceeds tbo amount mentioned in 
the prohibitory order, Js forfeited to the trustees* 
Nothing in R. 0 howevetcan render an attachment 
order loeflective so far as regards tbo amount re- 
ferred to therein, and when tbo money becomes 
payable to the subscriber it must not be paid other- 
wise than under the orders ol the Court* 

^ „ (P241C 1] 

P. E. Basu — lor Applicant. 

iloctham ^ for Rospondont* 

OrdeP* — This is qd application to revise 
an order of the CJourt of Small Causes. Ran- 
g(»D, on an application under o. 21 , B. 68 (b), 
Civil P. C„ wherein the Court declined to 
order the respondent to pay into Court a 


sum of money which the applicant claims 
was held to the credit of his judgment* 
debtor. Tbo applicant B. C. Dass is the 
bolder of a decree for payment of money 
against Abool Hussein. This person was for- 
merly employed by Messrs. The Burma Oil 
Co., Ltd. As such employee he was a 
member contributing to the provident fund 
organised by the company. For the pur- 
poses of this provident fund trustees have 
been appointed under a trust deed made be- 
tween the company of the one part and the 
company and the Burma Oil Subsidiary 
Provident Fund Trust Ltd., of the other 
part. Rules have been drawn up with res- 
pect to the fund. Under these rules the 
company deduct from the salary of each 
member one-twelfth part thereof and pays 
the same forthwith to tho trustees who cre- 
dit those amounts to an account opened in 
the name of each member designated his 
"a” account. At the end of each year a 
bonus equal to tho amount contributed by 
each member to his ‘a’ account during tho 
year is paid over by the company to tho 
trustees to the credit of another account 
opened in the name of each member desig- 
nated his 'b' account. 

The applicant, before obtaining bis de- 
cree, bad moved for an attachment before 
judgment of the account standing to the 
credit of Abool Plussein io the provident 
fund. Tho prohibitory order of the Court 
was returned with tho endorsement of some 
person on behalf of tbo trustees stating that 
thero were no funds. This order had been 
received on 12th July. Abool Hussein was 
on leave which expired on iGth July 1989, 
On 5th July 1939 he wroto to the company 
asking that the amount standing to his cre- 
dit in tho provident fund should be paid to 
him. It is alleged, but not proved, that he 
also asked for his discharge. There is soma 
confusion as to what wero tho final orders 
passed in bis case. The learned Chief Judge 
of tbo Court of Small Causes has found that 
Abool Hussein was discharged on I7tb July 
1939. I consider that this finding must be 
accepted. It is based on the evidence of the 
Labour Superintendent who is best able to 
explain the true circumstances of the case. 
The applicant having obtained his decree on 
25th July 1989 proceeded in execution and 
asked for the attachment of the amount 
standing to the credit of his judgment- 
debtor in the provident fund. Tbeorderwas 
served on 26th July and was returned with 
the remark that there were no funds. It is 
claimed that the trustees are entitled to say 
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that Abool Hussein has no funds in virtue 

of R. 0 of the rules already referred to. 

Rule 0 is as follows : 

If any moml cr shall assign or transfer his inler- 
0 ,'t oranvpiirt of it in the Burma Fund, i.e. “pro- 
viilenl" fund or shall attempt so to do (save and 
except as is permitted under cl. 7 hereof) or if any 
prohibitory order or attachment or process of a 
civil Court shall bo served on the trustees or anyof 
them or on the company oi any parson on their or 
its l>ehiilf by which any moneys standing to the 
credit of a member in the books of the Burma 
Fund shall bo attached or be ordered to be paid 
into a civil Court or be ordered to be withheld from 
such member tbo right of a member to theamount 
standing to his credit in both the ‘A’ and 'B' 
accounts shall bo forfeited and cease to exist and 
the amount then or thoroafter standing to the 
credit of his ‘A‘ account or "B” account and tbo 
interest thereon shall thenceforward (subject to any 
claim of the company arising out of cl. 12 hereof) 
revert to tbo Burma Fund provided always that 
the trustees may in their uncontrolled discretion 
pay over tbo whole or any part of tho monies 
standing to tho credit of tho ‘A’ account for tho 
benoQt of relatives or dependants of tho member. 

Ifc is said that as soon as the prohibitory 
order was received tlio funds existinfi to the 
credit of Abool Hussein immediately became 
forfeited and ceased to exist. Coosenusntly 
when tbo second prohibitory order was 
received on 2('>tb July, although that was 
received after Abool Hussein had boon dis- 
missed or discharged, there were no funds 
standing to his credit liocause they had all 
been forfeited when tho first prohibitory 
order was received. It is claimed on behalf 
of tho respondent that tho interest of sub- 
scribers to tho fund in tho amounts standing 
to their credit is merely a contingent inter- 
est and therefore is not liable to attachment 
in virtue of S. <'•0 (1), cl. (m), Civil P. C. An 
examination of tho rulos of tho fund does 
not support this contention. I have already 
referred to Rr. r», G and 9. Rule lO allows a 
member to withdraw the amounts at the 
credit of his 'a' account in special circum- 
stances. Under R. 12 the company retains a 
lien, as it were, on tho amount in tbo mem- 
bers ‘b’ account so as to bo able to call upon 
the trustees to pay to the company such 
amount as shall be requisite to satisfy any 
claim tho company may have against a 
member by reason of an act of embezzle- 
ment, neglect or default, where a member 
bas been dismissed from the service of the 
company or bas voluntarily resigned other- 
wise than on account of ill-hoalth or other 
unavoidable cause before tho expiration of 
twenty years’ continuous service. Rule 13 
provides that when a member is dismissed 
or retires from the service of the company 
without the consent of the company with- 


out having completed an unbroken period of 
of five years' service for any reason other than 
ill. health or other saffioient cause, he shall* be 
paid only the amount then standing to the 
credit of his 'a' account. All moneys stand- 
ing to the credit of his 'b' account, subject 
to the claim of the company under R. 12, 
revert to the Burma Fund. 

Rule 14 provides that on retirement with 
the consent of the company of any member 
who shall have served for an unbroken 
period of five years from the service of the 
company he shall be paid the full sum 
standing to his credit. Rule 16 provides that 
if any member whilst still in the service of 
the company shall die or become insane the 
sum standing to his credit without any 
deduction, subject to the satisfaction of any 
claims by the company under R. 12, shall be 
paid to the person or persons named in the 
declaration form prescribed under R. 7 or 
failing such declaration at the discretion of 
the trustees whose decision shall not be 
open to question in any civil Court. Rule 7 
enacts that upon becoming a subscriber to 
tbo Burma fund each member shall be 
required to furnish a declaration signed by 
himself in the presence of two witnesses as 
to the disposition of the money at the cre- 
dit of his account in tbo event of his dying 
or becoming insane before retirement. The 
form provided is in the style of a will. It 


’boroby doclaro that \n tho event of my death tho 
owing porsoDB shall bo entitled to rewivo pay- 
lit of the amount of my deposit in the Burma 
Subsidiary Provident Fund (13arma)in thepro. 
tions noted against their names and I make 
} my will so far as regards such deposits. 

\n examination of those rules makes it 
ite clear, in my opinion, that the mem- 
•'a money is handed over to the trustees 
be dealt with by them in accordance with 
ISO rules. A subscriber relinquishes his 
ht of complete control but nowhere it is 
■cested that the money ceases to be bis 
iperty. The actual wording of R. 9 itself 
ims to emphasize this where it speaks of 
Tfeituro.” It appears me. looking ot 
19. T. P. Aet. that a member has a 

erest in the deposits made by ^ 
f It may be that that interest is liobla 

be divest'ed by a condition su^equant., 

instance, on the 1^0 way 

ane. I think, however. 

regarding B. Is 

idition on which the me . tbe 

his interest, but as a 'Member in 

istees are the heirs . . 

-ftolb of having designated any bei 
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-form of declaration prescribed by B. 7. 
Buies 7 and is appear to me to make it 
obvious that the money held in the mem. 
ber's ‘a' account is bis property which, if 
it be not paid to him under the provisions 
of Br. 13 and 14, is to form part of bis estate 
if he dies and is to be disposed of in the 
manner indicated in B. 15 or, if be becomes 
insane before retirement, is to be handed 
to some pei'son in charge of his estate. In 
any event I fail to see bow the existence of 
these rules can justify our bolding that the 
interest of the subscriber in tbe fund is a 
contingent interest. Having regard to the 
wording of s. 21 , T. P. Act, it cannot bo said 
that the interest is to take effect only if the 
subscriber does not die or become insane. 

Buie 9 can be effective only so far as tbe 
acts of members themselves are concerned, 
that is to say, if a member voluntarily 
assigns or transfers his interest then in vir. 
tue of this agreement (all members agree 
to be bound by tbe regulations and condi. 
tions herein set out) tbe moneys standing 
to his credit are at once deemed to be for. 
feited. Two parties, however, cannot by a 
mutual agreement do away with the exist, 
ing rights of independent third parties. The 
member and the trustees cannot agree be. 
tween themselves that when a third party 
obtains an order of the Court to attach the 
interest of the member in the fund held by 
ithe trustees that interest should cease to 
exist. When the attachment is received, it 
is in existenceand no understanding between 
Ithe member and the trustees can ensure 
Ibhat it shall be deemed to have disappeared. 
On an attachment being made, tbe only 
effect of B. 9 is that that portion of the 
interest of the member which is not covered 
by the attachment, or which exceeds the 
'amount mentioned in the prohibitory order, 
[is forfeited to the trustees. Nothing in B. 9, 
[however, can render an attachment order 
ineffective so far as regards the amount 
[referred to therein, and when the money 
fbecomes payable to the subscriber it most 
loot be paid otherwise than under the orders 
lof the Court. The interest of the member in 
his 'b' account is quite different. Under tbe 
rules^ he obtains no interest in this money 
save in specified circumstances which may 
or may not come into existence. As regards 
the amounts in the *a' account, these are 
payable when the services of the member 
terminate whether by dismissal, retire, 
ment, death or by tbe onset of insanity. I 
bold that the attachment made before judg. 
ment had the effect of preserving from for. 
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feiture so much of the amount in Abdool 
Hussein’s ‘a’ account as was mentioned in 
the order. When Abdool Hussein was die. 
missed or discharged on ITtb July 1939 that 
amount became payable to him under R. 13. 
Consequently when the applicant. decree- 
holder having obtained bis decree made a 
further attachment of that sum the trustees 
were bound to pay that sum, together with 
interest up to the date of the discharge or 
dismissal, into Court when called upon to 
do so. For these reasons this application is 
allowed, the order of the Court of Small 
Causes is set aside and the application of the 
decree. holder applicant is allowed with costs 
in both Courts, advocate’s foe in this Court 
four gold mohurs : that is to say, the appli. 
cation isallowed to the extent of the amount 
attached before judgment, namely, Ra. 873, 
or such lesser amount as was then standing 
to the credit of Abdool Hussein in his 'a’ 
account. 

D.S./r.K. Application partly allowed. 
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Roberts C. J. and Ddnkley J. 
Yup Soon E — Appellant 

V. 

Saw Boon Kyaung — Respondent. 

First Appeal No. C9 of 1940, Docidod od 6tb 
Febroary 1941, agaiost order of High Court, Id 
C ivil Misc.Caso No.245of 1938, D/.7th May 1940. 

(a) Succession Act (1925), Ss. 263 and 283 — 
Probate — Revocation of^Fact that no citations 
were ordered and none served is not by itself 
just cause for revoking probate. 

Tho fact that do citations wore orderod and dodo 
were served does not by itself oonstituto just cause 
for revocation of probate : (*S8) 26 A I R 1938 
Rang 261 (FB), Foil. (P 242 C 1] 

(b) Buddhist law (Chinese) — Will — Chinese 
Buddhist in Burma is competent to make will 
on ground oi custom. 

A Chinese Buddhist domiciled in Burma though 
governed by the Burmese Buddhist law which 
does not recognize a will, is competent to make a 
will on the grouQd of custom : (’25) 12 A I R 1925 
P 0 29, Jiff, on; (’29) 10 AIR 1929 Rang 22, £rpf., 
and ReL on; (’89) 26 A I R 1939 P 0 228 and (’41) 
28 A I R 1941 Rang 66, lUf. (P 242 0 2) 

(c) Buddhist law (Burmese) — Chinese marry- 
ing Buddhist wife and at her death performing 
Buddhist rites — He also adopting Buddhist son 
and shin-byuing him — This is no evidence that 
Chinese is Buddhist. 

Tbe fact that a Chinese married a Buddhist wife 
and performed Buddhist rites at her death or that 
bo adopted a Buddhist son and shin-byuod him 
cannot justify an inference that the Cbinoso was 
a Buddhist himself. [P 243 C 1] 

Dr. Ba Uan — for Appellant. 

U E Maung (1) and A. A. Datwood — 

for Reepondent. 
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Roberts C. J. — This appeal arises out 
of the failure of the plaintiff-appellant in 
her petition upon the original side of this 
Court for revocation of probate of the will 
of Tan Kim Tau deceased granted to the 
respondent in civil Miscellaneous No. 237 of 
I'.iSy of this Court on 28th November 1938. 
The appellant is the surviving widow of the 
testator who died at Rangoon on I3th Goto, 
her 1938 having executed a will on 28th 
August 1038. The respondent was the sole 
, executor named therein and is said to be 
the eldest son of the testator by adoption 
and a nephew by marriage. No citations 
were ordered and none were served, but 
Ithis fact does not by itself constitute just 
cause for revocation of probate: 1938 RLR 3G0.* 
By her petition, as amended, the plaintiff 
challenged the signature of the testator and 
the due execution of the will propounded. 
She further alleged undue influence, ap- 
parently on the part of the respondent 
though this is not specifically pleaded. It is 
contended that the testator was of weak 
mind and addicted to opium and was either 
incapable for those reasons of making a 
will, or was the more easily susceptible to 
undue intluoiice. It is further pleaded that 
tho testator was a Chinese Buddhist and 
that as “the succession to his estate is 
governed by Burmese Buddhist law he can- 
not make a will.” 

As was pointed out by Lord Dunedin in 
3 Kang 29* at p. 35, although the whole 
theory of succession depends upon the strict 
Buddhist view that intestacy is compulsory 
this has so far been impinged upon that a 
Chinese Buddhist is allowed to make a will. 
Tan Kim Tau was a Chinese; it is agreed 
that he was a Chinese confucian. His testa- 
mentary capacity would be unaffected if be 
were a Chinese Buddhist as well. But I 
desire to add that the plaintiff in seeking to 
prove that Tan Kim Tau was a Buddhist 
appears to me to have failed. This task was 
apparently undertaken in tho view that the 
decision of the Privy Council in 1939 RLR 
548^ extends beyond cases of intestacy and 
has reference to the administration of every 
estate of a Chinese Buddhist. Now a 
Chinese who is a Buddhist comes within the 

1. (’38) 25 A I R 1938 Rang 261 : 176 I C 614 : 

1938 RLR 360 (P B), Eusoof Ahmod v. Ismail 

Abmed. 

2. 1'26) 12 A I R 1926 PC 29 : 84 IC 899 : 3 Rang 

29 : 62 I A 73 (P C), Maung Dwe v. Khoo Haung 

Sheio. 

3. (’89) 26 A I R 1989 P C 228 : 182 I C 993 ; 

1939 R L R 548 (PC). Tan Ma Sbwo Zin v. Kboo 

&00 Chong. 


term “Buddhists” in cl. (a) of sub-s. (l) of 
s. 13, Burma Laws Act XUi of 1898. In any 
question regarding the matters there set out 
the Buddhist law is therefore the rule of 
decision “except in so far as such law has 
by enactment been altered or abolished or 
is opposed to any custom haying the force 
of law.” But the custom prevalent amongst 
Chinese Buddhists of making a will has 
been already recognized and given judicial 
sanction by the judgment of Lord Dunedia 
to which I have just referred. Moreover, 
Mr. Saw Lain Lee who was a witness for 
the respondent and has resided in Burma 
for 46 years gave evidence to the effect that 
he has known of over forty wills made by 
the Chinese; in three such oases be declared 
he personally saw tho will being made. Mr. 
Saw Taik Leong an advocate of this Court 
with 17 years practice is himself Chinese 
and associates with members of his race 
and does business for them; he says that 
during this period both Chinese confucian 
and Chinese Buddhists have been making 
wills though his knowledge of the fact is 
Limited to the authorized law reports. He 


drew up the will of Tan Kim Tau himself. 
I need not repeat, on this point, what has 
been said by the learned trial Judge who 
has referred to the decision in 0 Rang 623.^ 
Although the view taken by the Bench in 
that case, that Chinese Customary law 
governs the succession to the estate of a 
Chinese domiciled in China, has been over- 
ruled by the recent decision of the Privy 
Council, yet, the finding that there is a 
custom having the force of law prevalent 
amongst the Chinese in Burma whereby 
they dispose of their property by will 
remains unimpaired. And as the learned 
trial Judge has observed 

tbe fact of their happening to bo Buddhists and so 
being governed by the Buddhist law 

nnk /ififlPt that custom which 13 well cstab- 


lisbcd. 


3ut I agree further with the learned 
Igo that there is no satisfactory evidence 
t Tan Kim Tau was over a Buddhist, 
was contended that he was a regular 
rsbipper of Kwan Yin at the Strand 
id Temple. He bad lived for many 
rs in Rangoon and was a person of 
ilth; tbe suit was beard within eighteen 

Dths of his death ; many 
responsible positions must 
.ilable to prove that be was a Buddb^t 
uch were the^e^but 

log 628, Chan Pyu v. Baw Sin. 
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on this poinb is given by a candle seller who 
acts as caretaker of the temple and who 
said that the testator went to the temple 
to worship once or twice monthly; he was 
[not even asked over what period of time 
these visits were continued. Daw Thant 
‘was the testator’s hrst wife; she was a 
Buddhist and at her death Buddhist rites 
were performed by direction of Tan Kim 
iTau. Tan Koon Poe was an adopted son and 
Iwent through the sbin-byu ceremony be. 
cause his natural parents were Burmese 
Buddhists. From neither of these two facts 
could it be inferred that Tan Kim Tau was 
a Buddhist himself. U Alawka, a Buddhist 
poDgyi, stated that he used to visit the 
testator’s bouse and obtain a daily meal 
from Daw Thant, but never spoke to the 
testator. Ho says there was a tharanagon 
ceremony at the time of Tan Kim Tau's 
death, ho said in examination-in. chief that 
be was present at it, and in cross-examina- 
tion that he was not present. Evidence of 
the profession of the Buddhist religion by 
Tam Kim Tau in his lifetime is tenuous 
and unconvincing. 

The due execution of the will at a time 
when the testator was of sound mind, 
memory and understanding has been clearly 
proved. Mr. Saw Taik Leong, advocate, 
and Mr. Tan Eue Kim, pleader were both 
present with Dr. Kundu. The evidence of 
the doctor, which was accepted by the 
learned Judge, shows that the testator 
though, in poor health and an occasional 
consumer of opium was not of weak mind. 
Ko particulars of undue ioiluence were 
given in the i>etition and it is not even 
pleaded who exercised undue influence. 
Indeed the petitioner who was in the bouse 
at the time of making the will said frankly 
that her husband listened to what the res- 
]X)ndent said because he liked the respon- 
dent bettor than he liked the petitioner 
herself. Respondent, whose mother was a 
sister of Daw Thant, and who is therefore 
a nephew of the testator by marriage, was 
summoned by telegram by bis daughter at 
the time of testator's illness. Testator said he 
wanted to make a will and respondent took 
his instructions and went to Mr. Saw Taik 
Leong. The prepared will was then brought 
to the testator for execution. Not only does 
the respondent say that after the doctor's 
arrival testator sent the women attending 
on him downstairs and away from the room 
when the will was being executed, but be 
is corroborated by one of the women them- 
selves, Ma Shu Tin, a witness for the peti- 


tioner. Eight days after the testator's death 
the petitioner's advocate, writing upon her 
instructions to Mr. Saw Taik Leong and 
stating that she does not recognize the 
validity of the will, omits entirely to sug. 
gest either that the deceased was not in a 
fit state mentally at the time of its execu- 
tion or that he was ever subjected to undue 
influence. It is plain that she was in the 
house when Mr. Leong accompanied by 
Dr. Kundu and the respondent visited the 
testator two months before his death, and 
if her present contentions rested upon any 
real foundation she would surely have 
advanced them directly she knew that this 
will was being propounded. For all these 
reasons I am of opinion that the appeal 
fails and must be dismissed. Advocate’s fee 
twenty gold mohurs. 

Dunkley J. — I agree. The issue regard, 
ing testamentary capacity and / or undue 
influence was abandoned on behalf of the 
appellant during the course of the hearing 
of this appeal. I agree with my Lord that 
the evidence called by the appellant to prove 
that the deceased Tan Kim Tau was a 
Buddhist is extremely unconvincing, but 
in my opinion, it is unnecessary to decide 
whether he was a Buddhist or not. In 19.39 
R L n 548* their Lordships of the Privy 
Council held that prima facie inheritance to 
the estate of a Chinaman who was domicil, 
ed in Burma and was a Buddhist is govern, 
ed by the Buddhist law of Burma, and the 
burden of proving any special custom or 
usage varying the ordinary Buddhist rules 
of inheritance is on the person asserting the 
variance. The effect of this decision was 
considered by a Bench of this Court in 1940 
R L R G85,® in which it was hold that it is 
open to a person to ])rove that the law ap. 
plicablo in a case of inheritance to the 
estate of a Chinese Buddhist domiciled in 
Burma is the Chinese Customary law as 
prevalent in Burma. Now a will is not re. 
cognized under Buddhist law, but the cua- 
tom or usage varying this strict rule in the 
case of a Chinese Buddhist has already 
received the recognition of the highest judi. 
oial authority. In 3 Rang 29* at p. 35, Lord 
Dunedin, delivered the judgment of the 
Judicial Committee of the Privy Council, 
said this ; 

Farther, though the whole theory of succcssioQ 
depends upon the strict Buddhist view that in- 
tostacy is compulsory, this has so far been im- 
pinged upon that a Chinese Buddhist is allowed to 
teat. 

5. (’41) 28 A I R 1941 Rang 66 : 1940 R L R esT 
Yin Win Lin v. Ma Kyin Sein, 
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It is unnecesaary for U3 to look beyond 
this decision, by which the right of a 
Chinese Buddhist to make a will was recog- 
ni/ced. Consetiuently, whether Tan Kim 
Tail was a Buddhist or nob, his will was 
validly made. 

G.N./r.k. Appeal dismissed. 
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Blagden J. 

Dliawani Sankar Jaisi — Applicant 

V. 

Ganga Prasad — Bespondent. 

Civil Rcvn. Apple. No. 122 of 1940, Decided oo 
12th July 1940, against decree of Dist, Court, 
Myitkyioa, D/* ICtb January 1940, 

(a) Limitation Act (1908), S. 19 — Acknowledge 
ment of liability express or implied is good 
evidence of debt even if it does not give iresb 
cause of action. 

As between solvent persons anacknowledgemeot 
express or cveu implied by A that he owes money 
to£ is about as good evidence as could be bad that 
A owes D that money, oven if it does not give B a 
frosh cause of action : (*28) 15 A I R 1928 Rang 
304, BcLcn. [P 245 Cl, 2) 

(b) Burma Court Manual, Para. 104-A — 
Burma Court Manual has not force of law but 
is mere collection of directionsby High Court to 
its subordinates — Departure by Court from 
aforesaid directions does not of itself give 
right of appeal — Para. 104-A applies only to 
documents translation of which i$ disputed ~ 
Correctness of translation submitted by party 
not challenged in trial Court cannot be chal- 
lenged in appeal — Point as to invalidity of 
translation by reason of Para. 104-A cannot be 
raised in appeal by the Court sue motu when 
party relying on it has waived it by conduct* 

The Burma Courts Manual has not tho force of 
law but is a more collection of diroctions given by 
the High Court to its subordinates. A departure 
by a Court from a course it proscribes does not of 
itself give an unsuccessful litigant a right of 
appeal. Para. 104-A only applies to documents the 
translation of which is disputed, and has no ap- 
plication where tho parties agree to a translation, 
or, if the Court were willing to shoulder the result- 
ing burden, dispense with one altogether. 

(P 245 C 2) 

A patty who does not cballongo the translation 
submitted by the other party in the trial Court 
cannot cfaallange it in appeal; (1810) 2 Camp 611, 
BeU on. (P 246 0 2) 

Nor can the appellate Court suo motu take the 
point as to the invalidity of the translation by rea- 
son of Para. 104-A where the appellant has himself 
by bis conduct waived it inasmuch as the point 
involves only a procedural error. [P 246 C 1] 

(c) Deed — Construction — What English 
words are equivalent to words of other language 
is question of fact — Question as to what given 
set of English words connote in particular 
context Is generally question of law. 


What English words together form the eqaiva- 
lent of a given series of words of other language is 
a question of fact while what in particular cir- 
cumstances and a given context, a given set of 
English words connotes is, generally, a qneetion 
of law. [p 346 C 2] 

*(d) Civil P. C. (1908) S. 115— Material irre- 
gularity — Circumstances in which Court acts 
with, stated — Appellate Court deciding appeal 
on point of law in favour of party who had 
waived^it — Appellate Court not bound to take 
cognizance of aforesaid point irrespective of 
parties — Appellate Court acts with material 
irregularity. 

A Court acts with material irregularity, *Mf not 
illegally,** within tho meaning of B. 116, 

(t) if it shuts its eyes to a proposition of law or 
to an important fact in evidence before it as dis- 
tinct from misapplying the one or attaching a 
wrong legal consequence : (*29) 16 AIR 1929 Rang 
97 (P B) and 2 L B R 833, Bel on. (P 246 0 2] 

(ii) if it saddles the wrong party with a burden 
of proof: ('24) HAIR 1924 Kang 849, Bel* on. 

[P 246 0 2] 

(iii) if it decides an appeal on a pointof fact not 

raised at all before the Court from which the 
appeal is brought: (*26) 13 A I R 1926 Rang 214, 
Bel. on. [P 246 0 2) 

It is aho a material Irregularity if a Court 
decides an appeal on a point of law which the 
party in whose favour it decides has waived and 
which is not one (such, for example, as public 
policy), of which tho Court ie bound to take cogni- 
zance irrespective of the parties. (P 246 C2;P247 01) 


A. N. Basu — for Applicant. 

C. A. SooTfna — for Respondent. 

Order. — The suit out of which this 
application arises was comoieDoed by the 
pplicant against the respondent in the 
township Court of Mogaung by a plaint 
lated 2nd December 1938. Therein the ap- 
dicant alleged a bond by the respondent in 
lis favour for Bs. 500 with interest at Bs. 2 
ler mensem payable on demand hypothe- 
ating certain moveable property by way 
if security, a sum then due and owing tbere- 
n of Rs. 436, demand, and non-payment* 
Ie prayed for a money decree and a deola- 
ation of lien. The bond relied on ( which 
7 a 9 written in Urdu) was exhibited to the 
ilaint and apparently there was attached 
0 the bond what purported to be (and, as 
low transpires, in fact was) a correct trans- 
ition of it. By his written statement dated 
th January 1939 the respondent denied all 
he material facts pleaded by the appliwnt, 
Qoluding the respondent's execution of the 
ond. But he did not in terms deny that 
he English words in tho translation were 
correct rendering of the Urdu words ^ 
be bond. On these pleadings two lasaes 

nly were framed viz : , 

1. Whether tba exhibit not? 

ated by the defendant for ? 

2, If 60 , to what relief le the plalntl 
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It is observable that no issue was framed 
as to what the correct translation of the 
bond was. On those issues the suit proceed- 
ed to trial and no evidence was led by either 
side as to what was the English equivalent 
of the Urdu words in the bond nor is any 
reference to this question to be found in the 
elaborate written argument lodged by the 
respondent's advocate on his behalf. On ist 
September 1989 the learned Township Judge 
gave judgment and passed an order in favour 
of the applicant for Rs. 436 with costs and 
a declaration as prayed. Of the execution 
of the bond by the respondent there was 
abundant evidence and the bond recited a 
debt due by the respondent to the appli- 
cant of Rs. 600 made up of seven items ac- 
crued due prior to the bond totalling Rupees 
466-13.0 and a present advance of Bs. 11-3.0 
to make up the round sum of Rs. 500. Given, 
therefore, that the respondent executed the 
bond there was ample evidence of the con- 
sideration for the bond. On the same sup- 
position, the accrual of interest amounting 
to Rs. 207 before suit brought was a matter 
admitting of arithmetical check, and the 
payment by the respondent of Rs. 271 which 
reduced the applicant's claim to Rs. 48G was 
admitted by the applicant in the respon- 
dent's favour. There was evidence of a 
demand duly made for the balance and it 
was not suggested that it or any part of it 
was ever paid. The learned Township Judge 
had therefore every justification for passing 
the order ho did if (as be did) be accepted 
the evidence adduced by the applicant. 

From this judgment and order the res- 
pondent appealed to the District Court of 
Myitkyina. Even in his grounds of appeal 
bo said no single word of complaint against 
the translation of the bond. The learned 
District Judge allowed the appeal except as 
to Rs. 11.3.0 on the grounds: (a) that the 
plaintiET bad failed, save as to the present 
advance of Rs. 11.8.0, to prove the conside- 
ration for the bond and (b) that the require- 
ments of Para. 104A (as now numbered ) of 
the Burma Courts Manual had not been ob- 
served. This application in revision is made 
against the judgment of the District Court, 
and I have to consider (first) whether on 
either ground that judgment is right and 
(secondly), if not whether I can and should 
interfere in revision, there being no right of 
appeal. The first of these questions is not, 
1 think, very difficult. As to the first of his 
grounds, the learned Judge soems to forget 
that as between solvent persons an acknow- 
ledgment express or even implied by a that 


he owes money to B is about as good evi- 
dence as you could have that A owes B that 
money: even if it does not, as in some cir- 
cumstances it clearly does, give B a fresh 
cause of action: C Rang 638.* A shopkeeper, 
for example, suing for the price of goods 
sold and delivered on credit over a period, 
is not bound to call an assistant to prove 
the sale of every item and a packer and an 
errand boy to’prove its delivery. He can if 
he chooses (at his own risk) rely entirely 
on a detailed account rendered and not die- 
puted. The present case is far stronger, the 
acknowledgement being in express terms. 
Mr. Soorma, who conducted the respon- 
dent's case in this Court with his usual 
discretion did not seriously defend the judg- 
ment on this ground. 

The learned District Judge’sotber ground 
appears to me equally untenable. To begin 
with, the Burma Courts Manual has not 
the force of law but is a mere collection of 
directions given by this Court to its subor- 
dinates. A departure by a Court from a 
course it prescribes does not of itself give 
an unsuccessful litigant a right of appeal, 
furthermore, the paragraph in question ap- 
pears to me only to apply to documents the 
translation of which is disputed. I see no 
reason why the parties should not agree to 
a translation, or, if the Court were willing 
to shoulder the resulting burden, dispense 
with one altogether. Mr. Soorma in the 
course of his able argument submitted that 
the Court cannot relieve itself of its duty to 
construe documents and that therefore the 
Court must, whenever a particular docu- 
ment is neither in the language of the Court 
nor (if the parties consent to leave the 
question to him) in a language which the 
Judge in fact understands, have a tran- 
slation made or verified in one of the pres- 
cribed 'manners. But this in my opinion 
confuses the construction of an English 
document with the interpretation of a docu- 
ment written in some other language. What 
English words together form the equivalent 
of a given series of Urdu words is a question 
of fact, while what, in particular circum- 
stances and a given context, a given set of 
English words connotes is, generally, a 
question of law. 

Last but not least, this point if taken by 
the respondent (and it is but fair to him tq 
say that he did not take it) would have 
been taken too late. Suppose that the well- 

1. (’28) 16 A I R 1938 Raog 304 : 117 I C 572 : C 
Rang 636, Maung Chit U v. Mauog Pya. 
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known case in (1910) 2 Camp 511^ had taken 
tho form of a suit for libel and that the 
libel in question had contained no Engliah 
words, l)ut had consisted merely of a por- 
trait of tho plaintiff and his wife with the 
French legend beneath it "La Belle et le 
Erie." Suppose that the plaintiflf failed 
either to aver or to prove that these words 
meant “beauty and the beast” but had ob- 
tained (without objection from the defen- 
dant on this score) a verdict in his favour. 
Suppose that then the defendant moved in 
arrest of judgment that the plaintiff had 
neither averred nor proved the meaning in 
English of the French words "La Belle et 
le Betc." The answer would have been that 
tho jury's verdict being only consistent with 
their having some defamatory meaning it 
must be assumed that they were in fact 
defamatory — in other words that any defect 
in t)ie plaintiff’s pleading and evidence was 
cured by verdict. Tlie truth is that a liti- 
gant cannot blow liot and cold in Court 
any more than he can before he gets there. 

He must not at anv rato in a civil suit be 

• 

allowed to go through a whole trial on a 
particular assumption of fact, and. when tiie 
result of the trial is adverse to liim. to turn 
round with a bland smile and say that any- 
how that assumption was quite unfounded. 
Hero, it is true, tho point was taken by the 
appellate Court and not by tho then appel- 
lant, and there are some points such as 
limitation, gambling, and public policy, 
which tho Courts must take of their own 
initiative whether or not the parties take 
them. Tins point, however, arose from a 
mere procedural error (if, contrary to my 
opinion, it arose from any error at all) and 
it cannot ho right for an appellate Court to 
take such a point when the appellant has 
himself, by liis conduct, waived it. 

In my opinion, therefore, the learned 
District Judge went wrong, and his error is 
eo clear and so serious that I ought, if 
I lawfully may, to put it right. The ques- 
tion remains, if I may, fettered as I am by 
S. 115, Civil P. C. It is common ground that 
any power I have to interfere is derived 
from the words "with material irregularity” 
in s. 115, Civil P, C., and what these words 
exactly mean has been a vexed question for 
all the sixty years that they liave formed part 
of the section. Some of tho Indian cases 
seem to me quite irreconcilable with others. 
It 18 , I hope, “irregular" (in the sense of 
being th e exception and nob the rule) for 

2.(1010)2 Camp 611 : H RR 782, Da Boat v. 

Boroaford. 


Courts to decide questions wrongly, but 
clearly the mere fact that a decision is 
wrong gives this Court no power to inter- 
fere in revision : 11 oal 6.’ Otherwise there 
would in effect be a right of appeal where 
there is none. Metaphorically speaking, a 
Court whose decision is unappealable may, 
without being liable to revision, travel to a 
wrong destination provided that throughout 
its journey it observes the rule of the road; 
see 4 Bang 202 .* But it is difficult if not im- 
possible to dedne what are infractions of 
that rule which are not illegal and yet are 
more than mere errors such as would be 
corrected on appeal. In most of the grosser 
instances one can think of to which cl. (c) 
would apply the Court would be acting not 
only irregularly but illegally : if, for exam- 
ple, a Judge admitted that he was deciding 
for the defendant because the latter bad 
bribed him. Perhaps it would be an instance 
of “irregularity” falling short of actual 
illegality if tho Judge said "I won't have 
the witness sworn— >1 don’t believe in it and 
it wastes time” or "I can't make up my 
mind about this so I 'vo tossed up and as it 
is heads there will be judgment for the 
plaintiff.” 


However that may be, the decisions of 
this Court do, I think, establish that in the 
following instances a Court acts "with mate- 
rial irregularity,” if not "illegally,” within 
the meaning of this clause: (l) If it shuts 
its eyes to a proposition of law or to f 
important fact in evidence before it, 7 Rang 
345 ,* as distinct from misapplying tho one or 
attaching a wrong legal consequence and the 
other, as to which see 2 L B R 333* at p. 340. 
(2) If it saddles tho wrong party with a 
burden of proofs: 2 Rang 202.’' (3) If it decides 
an appeal on a point of fact not raised at all 
before the Court from which the appeal is 
brought .' 4 Rang 202.* In tho absence os far 
as I can 6nd of any authority binding on 
me I am prepared to hold that it is also a 
material irregularity if a Court decides an 
appeal on a point of law which tbo party in 
whose favour it decides has waived and 
which is not one (such, for example, m 
public policy), of which the^Cour t is bon ^ 

5. (-85) 11 Cal o’ : n I A 237 : 4 Sar 659 (P 0), 

Aralr Hassan Khan v. . 4 

I. ('26) 18 A I R 1926 RaOR 214 : 97 I 0 1029 . 

RaoR 202, Maung Pa v. Abdul 0»nnL 
» r'29) 16 A I R 1929 Bang 97 : 116 I u UUi 
Or L J 5 i 0 : 7 Kang 846 (F B), U Po HI. T- 

Po Sholn. ^ A- Zan, 

5. COS-O.) 2 H B B 338 Z.7» 7. .«> : 1 

(’24) 11 A I R 19*^ X V 

Rang 202, Rasu KfttUra. 
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Ito take oognizanoe irrespective of the par-, 
^tiee. In bo holding 1 think 1 am not going 
beyond the spirit of the last cited decision. 
The principle ia just the same — if the Court 
acts in either way suggested it is in effect 
not maintaining its impartiality but is tak- 
ing a side in the dispute before it. 

With the greatest respect to him, I think 
the learned District Judge has erred in all 
four of these ways he has : (1) ignored both 
the legal proposition that an admission by a 
solvent person is good evidence of a debt 
due by him, and the fact that there was 
such an admission in the case before him; 

(2) wrongly held that it was incumbent on 
the applicant to prove his debt item by item ; 
(9) taken in favour of the respondent a 
point of fact not taken in the Township 
Court, viz., that there was no evidence of 
what the Urdu bond meant in English, and 
ii) taken in favour of the respondent a 
point of law not taken in the Township 
Court (incidentally, I think an erroneous 
one) viz., that Para. 104A of the Burma 
Courts Manual has the force of law and 
applies to undisputed translations. This 
application is allowed, the judgment and 
order of the District Court set aside and 
those of the Township Court restored, the 
applicant must have bis costs here and in 
the District (Jourb, advocate's foe before me 
five gold mohurs. I am most grateful to 
the learned advocates on both sides for the 
assistance they have given mo. 

g.n./R.K. Apj)lication allowed. 

(28) A. I. R. 1941 Rangoon 247 
Mosely J. 

Maung Tun Zan — Applicant 

V. 

Ma Myaing — Opposite Party. 

CfttDiQal RevDi No. 51B o( 1941,Docided on Ctb 
March 1941« from orders of Ha'idquarters Magis* 
Crate, Second Ola&s Tavoy, in Crim. Miec. Trial 
No. 31 of 1940. 

(a) Criminal P. C. (1898). S. 488 (3). Person 
cannot be sentenced to imprisonment a second 
time for default in respect of same identical 
arrears. 

A defaulter may be soDtenced to cue month's 
Imprisoomont in respect of the arrears of each 
month or a further broken period but bo cannot be 
eentcnccd to imprisonment a second time for de- 
fault in respect of the same identical arrears : ('41) 
26 AIR 1941 Rang 185 and ('32) 19 AIR 1932 Rang 
93, lUU on. [P 248 C 1] 

(b) Criminal P. C. (1898). Ss. 488 (7). 386 — 
Costs^Recovery of, is only by distress warrant 
under S. 386. 
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The only method provided for the recovery of 
costs awarded Is by dietress warrant (S. 386), and 
it is only for default of payment of each month's 
allowance that imprisonment may be awarded. 

[P 248 C 1) 

(c) Criminal P. C. (1898), S. 488 (3)— Impri- 
sonment should be ordered only if distress 
warrant is ineffective. 

Whore the person ordered to pay maintenance 
refuses to pay it, the Magistrate cannot straight* 
way order him to be committed to jail; the first 
thing that must be done is to issue a distress war* 
rant and it Is only for the whole or part of each 
month's allowance that remains unpaid after the 
execution of the warrant that imprisonment may 
be awarded. [P 248 C 1, 2] 

(d) Criminal P. C. (1898), Ss. 488 and 490 — 
‘‘Any Magistrate" — Order for maintenance can 
be enforced by any Magistrate under S. 490 and 
not only by Magistrates mentioned in S. 488(1). 

Section 490 gives an alternative remedy by en- 
abling an application for execution to be made 
direct to the Magistrate within whose jurisdiction 
the person against whom the order is passed may 
be, as well as to the Magistrate who passed the ori- 
ginal order, or bis successor. And such Magistrate 
need not be a Alagistrate of the categories mention* 
ed in S. 483(1). All that the Magistrate is required 
to do is to execute the order after being satisfied as 
to the identity and non-payment within the power 
conferred on him by 6. 32: (’35) 22 AIR 1935 Mad 
572, DustnU [P 249 0 1, 2] 

The Magistrate is not allowed to go into any 
other question, e. g., whether the status of the par- 
ties has altered since the order was made : 25 All 
105. Bel. on. (P 249C2) 

(e) Criminal P. C. (1898), S. 490 — Power to 
order imprisonment is not excluded under S. 490. 

It cannot be said that the power to enforce an 
order of maintenance under S. 490 does not neces- 
sarily include the power to sentence to imprison- 
ment. There is no such limitation in S. 490, and 
8. 486 (3) shows that the power to levy a distress 
warrant and where that fails to sentence to impri- 
sonment are part and parcel of the same process in 
execution, and these are the only two methods of 
execution which are allowed : ('35) 22 A I K 1935 
Mad 572, Dissent. [P 249 C 2) 

Order* — This is an application for revi* 
sioD o( an order, passed under S.490, Crimi- 
nal P. C., for enforcemenb of an order of 
maintenance. The application was made to 
the District Magistrate, Tavoy, who has re- 
ported it to this Court for orders with the 
recommendation that the proceedings be 
set aside and fresh action taken by the 
Magistrate. Notice has been issued to the 
applicant, the husband, Maung Tun Zan, 
and to the opposite party, his wife Ma My- 
aing, but neither party has appeared. The 
order for maintenance in question was pas- 
sed by the First Additional Magistrate of 
Tavoy, a First Class Magistrate, on 9th Sep- 
tember 1940, It was ordered that Maung 
Tun Zan pay bis wife maintenance at the 
rate of Bs. 15 a month with efleot from the 
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dato of her application, the 24th Jane 1940, 
together with the costs of the case. 

On 24th September, Ma Myaing filed an 
application for an enforcement of the order 
for maintenance, which was then due for 
exactly three months. The application was 
made to the District Magistrate, who trans- 
ferred it for disposal to the Headquarters 
Magistrate of Tavoy, a second class Magis- 
trate. I do not know why the application 
was not transferred to the Magistrate who 
passed the order, or to his successor or to 
tiio Sub. divisional Magistrate, all of whom 
had jurisdiction to pass order for mainten. 
anco under S. 488, Criminal P.C. The Head- 
quarters Magistrate in question is a Second 
Class Magistrate. Maung Tun Zan had al- 
ready filed a suit for restitution of conjugal 
rights. The Court refused to stay action on 
the application until the decision of that 
suit, and ordered Maung Tun Zan to pay 
the arrears. He paid only Rs. 10 into Court, 
and did not pay the balance Rs. 25, and the 
costs, Re. 1-8.0 (Diary of 12th October 1940). 
On 9th November ho was sentenced to one 
month’s rigorous imprisonment in respect of 
these arrears, duo up to 2ith September, 
Rs. 2 .'>, and also tlio costs, now amounting to 
Rs.o.s.o (Diary of 9th November 1940). 

It has boon lield in a recent Bench deci- 


sioD of this Court, 1941 R L R G5,* reversing 
7 L B R 351,* that a defaulter may be sen- 
tenced to one month’s imprisonment in 
respect of tlio arrears for each month or a 
ifurthor broken period. However in the pre- 
sent case the offender was sentenced to one 
•month’s rigorous imprisonment in respectof 
jail arrears, and that matter is concluded. A 
'man cannot be sentenced to imprisonment a 
second time for default in respect of the 
same identical arrears: 10 Rang ITG.'"* I may 
note that the only method provided for the 
recovery of costs awarded is by distress war- 
rant (s. 38G), and that it is only for default 
of payment of each month’s allowance that 
imprisonment may be awarded. The illega- 
lity in the Magistrate's proceedings has not 
been noticed. It is that after he had ordered 


Maung Tun Zan to pay the amount in ques- 
tion, and after Maung Tun Zan had refused 
to pay it, the Magistrate straightway 
ordered him to be committed to jail, al- 
though the first thing that must be done is 

1. (*41) 28 AIR 1941 Rang 135 : 195 I C 190: 1941 
R L R 60, Ma Tin Tin v. Maung Ayo. 

2. (’14) 1 AIR 1914 L B 163:24 I C 170:15 Or L J 
434 : 7 L B R 351, Zaw Taw v. Emperor. 

3. (’32) 19 A I R 1932 Rang 93 : 187 I 0 678 : 33 
Cr li J 654 : 10 Rang 170, Maung Kyi Po 7. Ma 
Htu In. • 


•to issue a distress warrant, (s. 488 (S), Crimi- 
nal P. C.) and it is only for the whole or 
part of each month’s allowance that remains 
unpaid after the execution of the warrant 
that imprisonment may be awarded. 

The respondent was committed to jail for 
one month, and on I3th December 1940 that 
is to say, some three or four days after 
Maung Tun Zan’s release from jail, Ma 
Myaing filed a second application in Crimi. 
nal Miscellaneous No. 31 of 1940 before the 
same Magistrate for enforcement of the 
order in respect of the same arrears, Rs. 25 
and costs, and, apparently, the amount due 
from 24th September until I3bh December. 
Maung Tun Zan then applied in revision 
to the District Magistrate. The learned 
District Magistrate's order is in error when 
be says that Ma Myaing had applied for 
arrears due previous to those for which 
imprisonment had been awarded. The 
Magistrate in the second case issued a 
notice to the respondent on isth December 
to appear on 20th December and pay the 
arrears. The respondent was away from 
Tavoy at the time. The Magistrate, without 
giving the respondent a chance to appear, 
or to pay the old arrears and the fresh 
arrears now due, and, again, without issuing 
a distress warrant, issued a new warrant of 
arrest against Maung Tun Zan. It is only 
necessary to say that this was wholly 
improper and illegal. It is now some two 
and a half months later, and all that need 
be done now in this case is to allow the 
proceedings to continue, and say that the 
applicant should be allowed to put in a fresh 
application for recovery of the arrears due 
up to date, and then Maung Tun Zan should 
be called upon to pay these arrears. If the 
Magistrate is of the opinion that he has 
failed without sufficient cause to comply 
with the order, then the Magistrate should 
issuo a distress warrant, and if that is 
ineflective, be may sentence the respon- 
dent to imprisonmont. 

The learned District Magistrate bos re- 
ferred to a matter raised before him in 


•gumenb. It has been said in a judgment 
' the Madras High Court (not officially 
iported), that a Second Class Magistrate 
not competent to pass a sentence of 
jprisonment for breach of an order under 
488. This is a judgment of Pandrang 
ow J. in A I R 1935 Mad 672.* I do not 
•ofess to be able t o understand this joag* 

~(’M) 22 AIR 1935 Mad 572 : 156 I 0 : *6 

, ^ ^ \t T. T AQfl Tt'mnAror T- KOPpi*^* 
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ment. It is an extremely short order in 
revision, where the learned Judge first said 
that he concurred in the view of the District 
Magistrate that a Second Class Magistrate 
was not competent to pass a sentence of 
imprisonment for breach of an order direct- 
ing payment of maintenance. I will quote 
the remainder of the judgment in full: It is 
as follows ; 

Even assoming that the words ‘any Magistrate' 
in S. 490, Criminal P. 0., have not bran used with 
reference to the class of Magistrates reforred to in 
Ss. 468 and 489, Criminal P. 0., the power to 
enforce an order of maintenance does not neces- 
sarily inolndo the power to sentence the person 
against whom it was passed to imprisonment. 

Section 488 (l) (omitting unnecessary 
portions) says that in case of a refusal to 
maintain the wife or child, the District 
Magistrate, a Sub. divisional ^lagistrate, or 
a Magistrate of the first class may order 
snob person to maintain his wife or child. 
Section 488 (S) provides that if any person 
BO ordered fails to comply with the order, 
any such Magistrate may issue a distress 
warrant, or sentence such person to impri- 
Bonment. The words "any such Magistrate." 
of course, mean Magistrates of the categories 
or with the powers abovementioned. Sec- 
tion 468, sub-sec. (8) says that proceedings 
may be taken against any person in any 
district where be resides or is, or where be 
last resided with his wife. Section 490 lays 
down that any order for maintenance may 
be enforced by any Magistrate in any place 
where the person against whom it is made 
may be, on such Magistrate being satisfied 
as to the identity of the parties and the non- 
payment of the allowance due. This section 
gives an alternative remedy by enabling an 
application for execution to be made direct 
to the Magistrate within whose jurisdiction 
the person against whom the order is 
passed may be, as well as to the Magistrate 
who passed the original order, or his suc- 
cessor. Section 490 is couched in perfectly 
plain and categorical terms. It means what 
it says — that, application for execution may 
be made to any Magistrate in a place where 
the person against whom it is made is. Had 
it been Intended that the Magistrate should 
be of the categories or have the powers 
prescribed in S. 468, it would have been easy 
to say so. Perhaps the words "any such 
Magistrate" would have been sufficient. It 
is clear that the intention of the Legislature 
was to facilitate execution of an order. It 
might well be that the person against whom 
execution was sought had moved to a place 
in the mofussil where a first class Magis- 
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trate was not resident or ordinarily resi-| 
dent. All that the Magistrate is required tOj 
do is to execute the order after being satis- > 
fied as to identity and non-payment. The 
Magistrate is not allowed to go into any 
other question, i. e., whether the status of 
the parties has altered since the order was 
made : vide the judgment of Knox J., in 
25 ALL 165® at p. 1C6. 

Reluctance to give its plain effect to 
S. 490 may perhaps have arisen from provi- 
sions in the Civil Code as to transfer of 
execution to a Court of competent jurisdic- 
tion. 1 do not understand what is meant 
by saying that the power to enforce an 
order of maintenance does not necessarily 
include the power to sentence to imprison, 
ment. There is no such limitation in S. 490, 
and S. 488 (3) shows that the power to levy 
a distress warrant and where that fails to 
sentence to imprisonment are part and 
parcel of the same process in execution, and 
these are the only two methods of execution 
which are allowed. Of course the power of 
a Magistrate to sentence to imprisonment 
under s. 490 does not mean that the Magis. 
trate can exceed his ordinary powers con- 
ferred by s. 82 of the Code. Let the record 
be returned with these remarks. 

K.S./R.K. Order accordingly. 

5. (*02) 25 All 105 : 1902 AWN 224, Prabu Lai 
v. Rami. 
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SPECIAL BENCH 

Roberts C. J., Dcnkley and 
Blagden JJ. 

Saw Tun Win — Applicant 

V. 

Ma Bnin Byu and another — 

Respondents. 

Oivil Rot. No* 11 of 1939, Docided od ICtb Juoo 
1941, mado by District Judge, P^’apoD, for coo- 
firmatioD of decree for dissolution of marriage. 

Divorce Act (1869), S. 17 — Wife's allegation 
as to adultery on husband's part denied by 
husband — Decree should not be made absolute 
without further inquiry — Wife though given 
opportunity to prove allegation not proving it — 
Decree nisi may be made absolute* 

Where the wife has made allegatioos before the 
District Ju(jg6 that her husband was committiog 
adultery by keeping a mistress, the decree against 
her ought not to be made absolute without further 
inquiry* And whore the aliegations made by the 
wife are denied by the husband and the wife, though 
given an opportunity to prove the truth of bet 
allegations declines to cite witnesses and there id 
in fact no evidence to support her allegatioos, the 
decree may be mado absolute* [P 260 C 

A. Loo Nec — for Applicant* 
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Roberts C. J. — We are now gatisbed 
that a decree absolute may be pronounced 
in thig case. On the previous occasion when 
tills matter was before the Full Bench we 
wore satisfied as to the adultery alleged in 
the petition; but the case wag sent back on 
remand for two reasons. One was because 
the marriage of the petitioner with respon- 
dent 1, had not been satisfactorily proved. 
It is now shown by the order of the learned 
District Judge that the parties have been 
proved to have been married by Tbra Tso 
Talu, the pastor of the American Baptist 
Mission at Thatyetchaung village: there is 
evidence to that effect. 

The second matter on which we were not 
isatisfied was that Ma Hnin Byu, respon- 
jdont 1, made allegations before the learned 
District Judge that her husband wag com- 
mitting adultery by keeping a mistress, and 
in those circumstances the decree against 
her ought not to be made absolute without 
further inquiry. We directed the learned 
District Judge to take evidence on this 
point.' He has, in his order, stated that Ma 
Hnin Byu was given an opportunity to file 
an aflidavit, wliich she did. The counter, 
affidavit denied all the allegations, and when 
an opportunity wag afforded to the respon- 
dent to prove the truth of her allegations 
slie declined to cite witnesses and there is 
(in fact no evidence to support her allega- 
itions. In those circumstances the decree 
will be made absolute. 

Dunkley J. — I agree. 

Blagden J. — I agree. 

K.s./R.K. Decree made ahaolute. 
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Roberts C. J. and Dunklet J. 

V issalaksJii Achi — Appellant 

V. 

Ofheial Assignee — Bespondent. 

Civil Misc. Appeals Nos. 28 and 30 of 1940, Deci- 
ded on 2.Sth January 1941, against order of High 
Court, D/. 5tb April 1940. 

(a) Presidency Towns Insolvency Act (1909), 
Ss. 7, 55 and 36 — Jurisdiction under S. 7 is dis- 
cretionary Scope of S. 7 — Insolvent's debtors 

in satisfaction of their debts transferring pro- 
perty at insolvent’s request to his wife — Consi- 
deration flowing from insolvent — Application 
by Official Receiver to set aside transfers — 
S. 55 does not apply — Nor S. 53, T. P. Act — 
Court held had jurisdiction under S. 7 to decide 
issue raised in Official Assignee’s petition — 
Flow of consideration for transfers from insol- 
vent held raised presumption of his being real 
owner — Onus to rebut presumption held on 
wife. 


The jurisdiction confei^ hj S, 7 is disoretion- 
ary. S. 7 is very wide in its language and gives 
the insolvency Court jurisdiction to decide all 
questions whatsoever, whether of law or fact, 
which may arise in any case of insolvency. Sec- 
tion 7 is not limited in its scope to matters in 
which the OHicial Assignee by the operation of the 
insolvency law claims a higher title than what the 
insolvent himself would have bad ; (’82) 19 A I B 
1932 Bom 566; (’29) 16 A I R 1929 Mad 706 (FB) 
and (’26) 13 A I B 1926 Cal 597, Bel. on. 

(P 262 C 2; P 268 C 1] 
The debtors of the insolvent transferred their 
immovable properties, at the request of the insol- 
vent, to the insolvent’s wife and the consideration 
for the transfers flowed from the insolvent him- 
self, namely, the liquidation of their debts due to 
the insolvent. The Official Assignee applied to set 
aside the transfers under S. 56, Insolvency Act and 
prayed, in the alternative, that the transfers be 
declared voidable at the instance of the creditors of 
the insolvent under 6. 63, T> P« Act, or, the trans- 
fers be declared collusive and beuami and that the 
real owner of the properties which purported to 
have been transferred to bis wife was the insol* 
vent : 


Held that (1) the word ’purchaser* in B. 55 
meant a person from whom the alleged considera- 
tion for tbe transfer moved and not necessarily 
the transferee and hence the insolvent having 
occupied the role of a ’purchaser’ and not of a 
’transferor* in respect of the transfers to his wife, 
8. 55 did not apply : (1888) 20 Q B D 782, Bel. on; 

(P 252 0 1] 

(2) For the same roAson 8. 53, T. P. Act, did 
not apply. [P 252 0 IJ 

(8) Since tbo wife was in possession through her 
agents of tbe properties in question, and tbo dis- 
pute l)ctweon her and the Official Assignee was not 
a matter of possession but a matter of title to the 
properties, the matter was not one ’’arising under 
8. SO/* and the jurfsdiction of the insolvency 
Court under S. 7 was not ousted by tbe proviso to 
that section. Consequently, it was for the insolvency 
Judge, in bis discretion, to decide whether to per- 
mit the trial before himself of tho issue between 
the OfRcial Assignee and tbe Insolvcofs wife on 
tho petition of the Offioial Aasigneo or to direct the 
Official Assignee to institute a suit in the ordinary 
Court having jurisdiction in tho matter. ^ n 

(4) Since tbe consideration for tho transfer flow- 
ed from the Insolvent there was a presumption 
that the insolvent was the real owner of tho pro- 
Dortioa transferred and the onus to rebut tbe pro^ 
sumption was on tbo wife. [P 263 0 2; P 254 0 1] 

(b) Presidency Towns Insolvency Act (1909), 
S. 36— S, 36 does not contemplate cases of con- 
llict as to title. 

Section 36 aflords a summary means of enabling 
bbo Offioial Assignee to obtain an order of tne 
Court, when tbo admitted property of the In^- 
font has been traco<l to the pos^^lon of a tbJM 
party, for its delivery to him. It has no 

rfe Wa? M.S 7,a (•«) 

27 A I R 1940 R*ng 99, Bel. on. 1^ 
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and judicial manner — High Court in appeal 
will not interfere. 

Where the ioeolvency Court exercises its discre- 
tion under B. 7 in a proper and judicial manner 
the High Court in appeal will not interfere. 

[P 253 C 1, 2J 

(d) Presidency Towns Insolvency Act (1909), 
S. 36— High Court will not extend its insolvency 
jurisdiction to cases where Official Assignee 
does not claim higher title than insolvent 
against third person. 

As a rule proceedings against a mere third per- 
son as against whom the Ofhcial Assignee claims 
no higher title than the insolvcnt’saronot brought 
intbo insolvency Jurisdiction, and iu any ordinary 
case any such motion brought in that jurisdiction 
unfairly and unreasonably should bo refused as the 
High (^urt Is in no way obliged in the insolvency 
jurisdiction to trv such a question ; (’26) IS A 1 R 
1926 Cal 697, Foil. [P 263 0 2) 

(e) Presidency Towns Insolvency Act (1909), 
S. 55 — Burden of proof. 

Under 8. 55 burden of proof is on the Ofljcial 
Assignee seeking to set aside a transfer. 

(P 254 C 2) 

(f) Presidency Towns Insolvency Act (1909), 
S. 55 — Insolvent’s property under attachment — 
Insolvent transferring property to his wife — 
Inference is against bona fide nature of transfer 
— Onus Is on wife to rebut it. 

The transfer by an fnaolvent to his wife of pro- 
party which is under attachment in execution of a 
decree against him raises an inference against the 
bona 6do nature of the trans.'iction. The onus lies 
on the wife to rebut the Inference : (’87) 24 A I R 
1937 Rang 276, Rtl. on. [P 254 C 2; P 256 C 2) 

F. S. Doefor — for Appellant. 

P. K. Basn — for Respondent. 

Dunkley J. — Those cross-appeals arise 
out of a petition of the Ofhcial Assignee, 
dated 9th November 1938, in the insolvency 
of one S. A. L. S. Sathappa Chettyar, 
whereby the Oilioial Assignee sought to 
have set aside Bve transfers of property 
made in favour of one Visalakshi Achi, who 
is the insolvent’s wife and is the appellant 
in Appeal no. 28 of 1940 and the respondent 
in Appeal No. 80 of 1940. By his judgment, 
dated 5th April 1940, the learned insolvency 
Judge has held that in respect of the pro- 
perties purporting to have been conveyed 
by four of the transfers Visalakshi Achi is 
merely the benamidar of her husband and 
these properties are properties of the insol- 
vent which vest in the Official Assignee 
under the provisions of 8.58 (2), (a) and (b), 
Rangoon Insolvency Act, but in respect of 
the properties purporting to have been con. 
veyed by the remaining transfer the peti- 
tion of the Official Assignee was dismissed. 
Hence these cross-appeals, and in Appeal 
No. 28 of 1940, Visalakshi Achi seeks to have 
the petition of the Official Assignee dismis- 
sed in regard to the first four transfers 


mentioned above, and in Appeal No. 30 of 
1910 the Official Assignee seeks to have bis 
petition allowed in regard to the fifth trans- 
fer. The petition of the Official Assignee 
prayed that these five transfers be declared 
to be void against the Official Assignee under 
the provisions of S. 55, Rangoon Insolvency 
Act, or, in the alternative, that the traos- 
fers be declared voidable at the instance of 
the creditors of the insolvent under the 
provisions of 8. 53, T. P. Act, or, in the 
further alternative, that it be declared that 
the transfers were collusive and honami and 
that the real owner of the properties which 
purported to have been transferred to his 
wife was the insolvent. The four transfers, 
in respect of which the petition of the 
Official Assignee succeeded, and which, 
therefore, now form the subject-matter of 
Appeal No. 28 of 1940, were transfers of 
immovable properties situated in Burma: 
while the fifth, in respect of which the 
petition of the Official Assignee failed, and 
which DOW forms the subject-matter of 
Appeal No. 30 of 1940, was a transfer of 
immovable property of which a very small 
part is situated in Burma while the rest is 
situated in Madras. 

Dealing first with the four transfers of 
Burma properties, which form the subject, 
matter of Appeal No. 23 of 1940, it was urged 
before the learned Insolvency Judge that 
the Insolvency Court had no jurisdiction to 
call those transfers in question by reason of 
the proviso to S. 7, Rangoon Insolvency Act. 
and this is one of the main points which 
have been urged before us in this appeal. 
The four transfers were made by three 
persons who were debtors of tho insolvent. 
They transferred their immovable proper- 
ties, at the request of the insolvent, to the 
insolvent's wife, Visalakshi Achi, and the 
consideration for the transfers flowed from 
the insolvent himself, namely, the liquida- 
tion of their debts due to the insolvent. Two 
of the transfers were made by the M. K. S. 
Chettyar Firm of Pegu. This firm was 
indebted to the insolvent in a sum of nearly 
Rs. 45,000 and in March 1935, that is, fifteen 
months before tho insolvent presented his 
petition for adjudication, the M. K. S. Firm 
agreed to transfer, in satisfaction of this 
debt. 810 acres of agricultural land to the 
insolvent or his nominee. The two convey, 
ances now in question were executed on 
6th July 1935, and 2Cth March 1936, respec- 
tively, and by then the RI. K. S. Firm 
transferred outright to the insolvent’s wife 
214 acres of laud for a consideration of over 
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Re. 20,000. The deeds set out that these 
conveyances were made at the request of 
the insolvent and in pursuance of the pre- 
vious agreement between the M. K. S. Firm 
and the insolvent, and that they were made 
in partial cancellation of the indebtedness 
of the M. K. S. Firm to the insolvent. 

The remaining two transfers were fcon- 
veyances by two Burman debtors of the 
insolvent, Maung Po Di and Maung Lu Pe. 
They had mortgaged agricultural land to the 
insolvent, and subsequently, on 12th July 
1935, and 17th August 1935, respectively, the 
mortgaged properties were conveyed by 
them, free from incumbrance, to the insol- 
vent's wife. In both conveyances the con- 
sideration is stated to be a cash payment 
made by the insolvent’s wife to the trans- 
feror, but it is admitted that there was 
no such payment in either case. The deeds 
are written in English, a language which 
neither of the transferors understands. 
They have both given evidence, and have 
stated that the transfers were made by 
them in satisfaction of the debts which 
they owed to the insolvent, and that they 
had no idea, and were not informed, that 
the transfers were being made in favour of 
the insolvent’s wife. Maung Po Di says 
that ho was told that the transfer was 
being taken in the name of some other 
person and not in the name of the insolvent, 
but he was not told who that person was 
and he was indifferent about the matter so 
long as he obtained satisfaction of his debt 
to the insolvent. Maung Lu Pe says that 
ho made his transfer in favour of the insol- 
vent himself, and bad no idea that the deed 
expressed that the transfer was made in 
favour of the insolvent’s wife. Their evi- 
dence was not challenged at the hearing of 
the petition. 

Now, s. 5T), Rangoon Insolvency Act, deals 
with a transfer in favour of a purchaser, 
and by "purchaser" is meant the person 
ifrom whom the alleged consideration for 
the transfer moved, not necessarily the 
transferee: (1888) 20 Q B D 732.‘ In regard to 
these four transfers, the insolvent occupied 
the role of "purchaser,” and not of trans- 
feror and consequently S. 55, Rangoon Insol- 
vency Act, has no application thereto. For 
the same reason, these transfers cannot be 
attacked under the provisions of S. 53, T. P. 
'Act. Id fact, it is clear that in respect of 
these transactions the Official Assignee can- 
not claim a higher title than what the 

1. (1888) 20 Q B D 732 ; 67 L J y B 403 : 59 L T 

669 : 36 W R 629, Ilance v. Harding. 


insolvent himself would have had. Conse- 
quently he must rely on the second alterna- 
tive averment in his petition, namely, that 
in spite of the transfers in favour of the 
insolvent's wife the insolvent is the real 
owner of these properties. The case of the 
Official Assignee in support of this conten- 
tion is that although the original owners 
conveyed these properties to the insolvent’s 
wife, the consideration for the transfers was 
paid by the insolvent, and hence -in each 
case the insolvent’s wife is a bare nominee, 
and there is a resulting trust in favour of 
the insolvent, who and not the transferee^ 
is the real owner of the properties : 14 Bang 
242.^ The reply of the wife, Visalakshi Achi, 
to this averment is that she took these 
transfers in good faith and for valuable 
consideratioD. She alleges that her stri- 
dhanam, amounting to nearly Rs. 60,000 was 
invested in her husband’s business, and that 
she accepted these transfers in partial re- 
payment of the moneys due to her by her 
husband. For the decision of the question 
at issue between the Official Assignee and 
Visalakshi Achi by the Insolvency Court, 
the jurisdiction conferred by s. 7, Rangoon 
Insolvency Act, must be invoked. That sec- 
tion is very wide in its language. It gives 
the Insolvency Court jurisdiction to decide 
all questions whatsoever, whether of law or 
fact, which may arise in any case of insol- 


vency, or 

which the Court may deem it expodionfc or ueMS- 
sary to decide for the purpose of doing complete 
justice or making a conaplcto distribution of pro- 
perty in any such case; 

that is, the jurisdiction is discretionary. 
Bub the section is subject to a proviso which 


ids as follows : 

Provided that, unless all the parties otherwise 
•ee. the power hereby given shall, for the purpose 
Jccldiug any matter arising under S. 36. bo exet- 
>d only in tbo manner and to the ox tent provided 

At- - A 


Section 3G, so far as it relates to property, 
ivides for the examination by the Insol- 
icy Court of any person known or sus- 
ted to have in his possession any property 
onging to the insolvent, and if on such 
.mination the person admits that be 
his possession any property belonging co 
, insolvent the Court order bim 

ivertbat property to the Official Assig 

9 Rangoon Insolvency Act is 

tain unimportant ir^c^dantal variatio . 

.ctly the same as the Indian^PrMi^ V 

i'36T23 A I R 1936 Rang 256 : 

,ng 242 (FB), Maung Tun Po v. B. K* 
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Towns Insolvency Act, and the provisions of 
8. 7, and its proviso, of the latter Act have 
been considered on several occasions by 
Indian High Courts. In 52 Mad 717,* a Full 
Bench of the Madras High Court held that 
jS. 7 is not limited in its scope to matters in 
'which the Official Assignee by the operation 
of the Insolvency Law claims a higher title 
than what the insolvent himself would have 
had, following the earlier decision of the 
iCalcutta High Court in 54 Cal 251.* In I LB 
(193S) Mad 72* a Bench of the same Court 
held that S. 3G of the Act relates only to 
property admittedly belonging to the insol- 
vent of which the possession is in question, 
and not to property admittedly in the pos- 
session of the person esamined of which the 
ownership is in dispute. In 1930, in the case 
in 34 Dom L B llGC,* the learned Insolvency 
Judge of the Bombay High Court came to 
the same conclusion, although he refused to 
exercise his discretion in favour of the Ofli. 
cial Assignee, and directed the Official As- 
signoe to institute a suit in the ordinary 
Courts. 

Now, in the present case, Visalakshi Achi 
asserts that she is in possession through 
her agents of the properties in question, and 
the dispute between her and the Official 
Assignee is not a matter of possession but a 
matter of title to the properties. Therefore 
the matter is not one “arising under S. SC" 
and the jurisdiction of the Insolvency Court 
under S. 7 is not in this case ousted by the 
proviso to the section. Consequently it was 
.for the learned Insolvency Judge, in his dis- 
[oretion, to decide whether be would permit 
ithe trial before himself of this issue between 
the Official Assignee and Visalakshi Achi on 
the petition of the Official Assignee, or whe- 
ther ho would direct the Official Assignee 
to institute a suit in the ordinary Court 
having jurisdiction in the matter. Ho has, 
[after giving due consideration to the ques. 
jtion, assumed jurisdiction and decided the 
issue. The learned Judge has exercised his 
discretion in a proper and judicial manner, 
and consequently it would be wrong for this 
Bench on appeal to interfere with lAs exer- 

3. ('29) 10 AIR 1929 Mad 706 : 118 I C 600 : 52 
Mad 717 : 67 M L J 146 (F13), Official Assignoo, 
Madras v. Narasimha Mudaliar. 

4 . (’26) 18 AIR 1926 Oal 697 : 93 I 0 834 : 54 Cal 
251 : 30 C W N 846, JnaneDdra Bala Debi v. Offi- 
cial Assignoo of Calcutta. 

5. (-87)24 AIR 1937 Mad 775 r 172IC 846:ILR 
(1938) Mad 72 : (1988) 2 M L J 377, Mrs. Evelyn 
Popaly V. Official Aasignoo of Madras. 

6. (’32) 19 AIR 1982 Bom 560 : 141 I 0 664 : 34 
Bom L R 1166, In ro Nathuram Gopal Mantrl. 


else of that discretion. The present case 
presents a special feature in the close rela. 
tionsbip of Visalakshi Achi to the insolvent; 
but I feel bound to say that, in my opinion, [ 
this Court ought not to seek to extend its, 
insolvency jurisdiction in the manner in' 
which the High Court of Madras has done.l 
The better practice is the English practice, 
which has been adopted by the High Courts 
of Calcutta and Bombay. Rankin J. stated 
the rule in the following words in 54 Cal 
251* at p. 259: 

As a rule, ho%vever, that class of procoediag 
against a mere third person as against whom the, 
'Official Assignee claims no higher title than tbei 
insolvent's is not brought in the insolvency jurisdi 
ction.'and in any ordinary case .any such motion 
brought in that jurisdiction unfairly and unreason- 
ably would be refused as the learned Judge is in no 
way obliged in the insolvency jurisdiction to try 
such a question. 

Dealing now with the facts, the Official 
Assignee has proved that in 1935 the Bank 
of Cbottinad, a secured creditor of the insol- 
vent, sold the property mortgaged to it in 
execution of a mortgage decree, and there 
was a balance of over Rs. 20,000 still due to 
the bank under this decree, and that in 
1934 the A. S. P. V. L. R Chettyar Firm 
obtained against the insolvent two money 
decrees for a sum exceeding Rs. 16,000. These 
decrees remained unsatisfied. At that time 
the insolvent was carrying on business in 
Rangoon as S. A. L. S. Chettyar. In 1935 he 
closed the Rangoon place of business and 
transferred his business to Dallab, where 
bo carried on business under the vilasam 
“S. A. L.” This transfer of the business to 
Dallah under a new name when the insol- 
vent was admittedly in serious financial 
difficulties is extremely suspicious, and the 
suspicion becomes' confirmed by the fact 
that none of the books of the Rangoon 
business have been produced. The excuse 
that they have all been destroyed by white 
ants is unworthy of serious notice. The 
insolvent’s wife must have been aware of 
these facts, and she must also have had 
knowledge of the manner in which these 
transfers to her wore made. It has been 
established by'evidonce that the two Burman 
transferors were kept in ignorance of the 
real nature of the transactions in which 
they were taking part. Admittedly, the 
consideration for all four transfers was paid 
by the insolvent, and as Page C. J., said in 
14 Rang 242,* where property is conveyed to 
A but the purchase price is paid by B, the 
prima facie inference is that there is a re. 
suiting trust in favour of B and that he and 
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uot A is tho real owner of the property. It 
was incumbent on Visalakshi Achi to rebut 
the presumption, which arises in the cir. 
cumstances of this case, that the insolvent 
is the real owner of these properties, by 
proving, as she alleges, that tho purchase 
price was adjusted against her stridbanam 
deposited in her husband’s business. She 
has completely failed to do so. She has not 
given evidence herself, although she might 
well have done so on commission if she was 
not prepared to come to Rangoon to give 
evidence before the insolvency Court in a 
matter of such importance to her. None of 
her witnesses, not even her own husband, 
has given evidence that her stridbanam was 
invested in the insolvent’s business, and 
there is no evidence regarding this allega- 
tion, except certain entries in the Dallab 
account books, which have no probative 
value whatever in view of the non-produc. 
tion of the Rangoon account books and a 
copy of a letter, (Ex. n), which is said to 
have been sent by the insolvent's agent to 
the insolvent’s wife on Mth March 1029, ac- 
knowledging that this money was on deposit 
in the insolvent's business. The insolvent 
has failed to account satisfactorily for the 
non. production of the Rangoon books, and 
tliis letter has not been proved by calling 
the agent in question, and it may well have 
been written at any time. Moreover, neither 
tho insolvent nor his wife can utilize the 
insolvent’s agent for the purpose of manu- 
factoring evidence on their behalf by writ, 
ing a letter of this kind, and tho letter is 
worthless. In my opinion, Visalakshi Achi 
has completely failed to rebut the presump, 
tion which arises that the insolvent is the 
real owner of tho properties conveyed to 
his wife by these four transfers. Appeal 
No. 2>< of 1910 therefore fails, and is dis. 
missed with costa both in this Court and in 
the insolvency Court, advocate's foe ton 
gold mohurs in each Court. 

Turning now to Appeal No. 30 of 1940, the 
subject-matter of which is the transfer of 
the Madras properties, the deed is dated 
22nd July 1935, and the transfer was a direct 
conveyance by the insolvent to his wife, 
Visalakshi Achi. It therefore falls within 
the scope of S. 65, Rangoon Insolvency Act. 
The Official Assignee avers that the trans- 
fer was made in bad faith and without con- 
sideration. Visalakshi Achi in reply states 
that she took the transfer in good faith and 
that the consideration therefore was, as in 
the case of the other four transfers, partial 
repayment of her stridbanam which was 


invested in the insolvent’s business. The 
burden of proof was, of course, on the Offi. 
cial Assignee, and the learned Insolvency 
Judge has stated in his judgment that there 
is no evidence to show that the respondent, 
Visalakshi Achi did not pay consideration 
for the transfer of the insolvent's Madras 
properties or that this transfer was not 
made in good faith. With the greatest res- 
pect, the learned Judge has, I think, over- 
looked that in para. 4 of Visalakshi Achi's 
written objection she admitted the facts 
stated in para. 7 of the Official Assignee's 
petition. This paragraph reads as follows : 

That l>y a deed ^bich was registered on 1st 
August 1935, at Karaikudi sub-registratioD ofSco, 
Ramnad District, the iosolvent transferred bis 
share in two box spaces in Mogul Street, Rangoon, 
and all bis properties in India to the respondent 
for an alleged consideration of Rs. 22,000 wblcb 
the insolvent is supposed to have owed to her. The 
8.ale was effected when the property was still under 
attachment in execution of a decree of A. S. P. L. 
V. R. Firm, obtained against the insolvent. At 
first she filed an applic.ation on tho ground that 
she held an equitable mortgage over the India pro- 
pertics, tho application was dismissed. Sbo then 
filed a regular suit, under O. 21, R. 63, Civil P. C., 
which was also dismissed. During tho pendency of 
that suit the conveyance was executed in her 
favour. 


Consequently, Visalakshi Achi has ad- 
mitted that this trasfer was made to her atj 
a time when the properties were under 
attachment iu execution of a decree obtain- 
ed against the insolvent, and that she had 
knowledge of the attachment at the time of 
the transfer. What better proof of bad faith 
could be forthcoming on the part of the 
Official Assignee, I can hardly imagine. Thej 
admission by Visalakshi Achi of these aver 
meots in tho Official Assignee’s petition 
affords proof of facts from which bad faith 
can legitimately bo inferred, and as my 
Lord the Chief Justice said iu H Rang 704, 
the burden of adducing cogent evidence in 
rebuttal of the prima facie case made out 
by the Official Assignee lay on Visalakshi' 
Achi. I have already dealt with the evi- 
dence, or rather lack of evidence, on behalf 
Visalakshi Achi to show that her stridbanam 
was invested iu tho insolvenlj’s business. 
She clearly failed to rebut the prima facie 
case which the Official Assignee made out 
in regard to this transfer. Consequently the 
transfer must be held to be void 
Official Assiguee. Appeal » 

Mandalay. 
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22nd July 1936, by the insolvenb in favour 
of Visalakshi Aohi is void against him, with 
costs both in tbis Court and in the insoU 
venoy Court, advocate's fee in each Court 
ten gold mobura. That is, on the whole 
matter, the Official Assignee is granted an 
advocate's fee of 20 gold mohurs in respect 
of the petition in the insolvency Court, and 
an advocate's fee of 20 gold moburs for 
these two appeals together. 

Roberts C. J. — I have bad the oppor. 
tunity of reading the judgment which is 
about to be delivered by my learned brother 
and with which I respectfully agree. The 
petition of the Official Assignee was in rela- 
tion to five transfers of immovable property 
made in favour of the wife of an iusolvoot, 
S. A. L. S. Sathappa Cbettyar, who was 
adjudicated on his own petition on 2Cth June 
193C. Four of those transfers were made by 
debtors of the insolvent, and one was a 
direct conveyance by the insolvent to bis 
wife Visalakshi Acbi. The Official Assignee 
sought to have them all set aside under 
8.65, Rangoon Insolvency Act, or alterna- 
tively under 8. 63, T. P. Act. And as regards 
the four transfers made by creditors of the 
insolvent to his wife be asked iu the alter, 
native for a declaration that the transfers 
having been made by reason of considera. 
tion moving from the insolvent himself 
wore made to the wife as a more benamidar. 
The learned trial Judge accepted this last 
contention in relation to the four transfers 
and in his discretion exercised his jurisdiction 
under 8. 7, Rangoon Insolvency Act, and 
granted the declaration prayed for; as regards 
the other transfer made by the insolvent 
himself he dismissed the petition. The in- 
solvent's wife has appealed against bis deci- 
sion in respect of four transfers, and there 
is a cross-appeal by the Official Assignee 
against the dismissal of the petition in 
relation to the fifth. 

1 proceed first to deal with the wife's ap- 
peals. Two of the four transfers were made 
by the M. K. S. Ohettyar Firm which owed 
the insolvent money. At bis request and in 
part performance of an agreement in March 
1935 they transferred in the aggregate 213.58 
acres of paddy land for Rs. 26,220 to bis 
wife. The two conveyances set out these 
facts quite clearly. They are dated Cth July 
1935, and 2 Gtb Kiarch 1936 respectively. Two 
other transfers were made by debtors of the 
insolvent, Ko Po Di and Maung Lu Pe who 
had each mortgaged paddy lands to the 
insolvent, and they conveyed these proper- 


ties free from incumbrances to bis wife on 
12tb July 1935. and ITtb August 1936, respec- 
tively. The deeds were in English, a Ian- 
guage not understood by the transferors, 
and according to their evidence they were 
not told at the time that they were making 
over the properties to the insolvent's wife. 
Ko Po Di says that the insolvent told him 
he would take the sale deed in the name of 
someone else, but ho did not even know 
the name of the insolvent’s wife. Maung 
Lu Pe says that one month after the 
transaction he was told it was in the name 
of the insolvent’s wife. In neither case was 
there any payment by the transferee. 

In all these four cases there is evidence 
to show that the true consideration for the 
transfers passed from the insolvent himself 
and was the release of his debtors, the trans- 
ferors. The insolvent's wife contends that 
she was a creditor of her husband in respect 
of stridhan due to her; there is no satisfac- 
tory evidence at all of the truth of this con- 
tention. We have not seen the account books 
of the Rangoon firm of S. A. L. S. Chettyar. 
It is suggested that they have been eaten 
by white ants in circumstances which are 
left to our imagination. But there is an 
entry in the books of the Dalla branch of 
the firm crediting amounts paid as due to 
her by way of stridhan "through the ac- 
count of S. A. L. Rangoon." The vilasam 
was altered at a time when the insolvent 
was in serious financial straits since there 
were unsatisfied decrees outstanding against 
him. 

But although it is clear that the insol- 
vent's wife has not rebutted the inference 
to be drawn from all these facts that the 
consideration for the transfers passed from 
the insolvent, it is equally clear that nei- 
ther S. 55, Rangoon Insolvency Act, nor 
S. 53, T. P. Act, has any application. Upon 
the authority in il888) 20 Q B D 732* the 
purchaser was the insolvent himself, and the 
statutes mentioned relate only to transac- 
tions in which the insolvent is the trans. 
feror and the purchaser is some other 
person. The learned trial Judge accordingly 
dealt with these four transfers under S. 7, 
Rangoon Insolvency Act, which says : 

Subject to the provisions of this Act, the Court 
sball have full power to docide all questions of 
priorities, and all other questions whatsoever, whe. 
tber of law or fact, which may arise in any case of 
insolvency coming within the cognizance of the 
Court, or which the Court may deem it expedient 
or necessary to decide for the purpose of doing 
completo justice or making a complete distribution 
of property in any such case. 
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Then there is a proviso : 

I’covided that, unless all the parties otherwise 
•tSrec, the power hereby given shall, for the pur- 
pose of deciding any matter arising under S. 36, 
be exorcised only in the manner and to the extent 
provided in that section. 

The insolvent's xvife could certainly have 
lieon, but was not summoned by the Court 
under S. 36: but the result of such a sum- 
mons, as her written statement makes clear, 
would have been a denial that there was 
auy property belonging to the insolvent in 
her possession. She does not, however sug- 
gest that she is not in possession of the 
properties transferred; her denial relates 
nob to her possession of them but of her 
liusband’s title to them. In .*>5 Mad 385® 
Cornish J. said (at p. 390) ; 

If the person supposed to bo a debtor of fcbo 
iusolvent or to have the insolvent’s property in bis 
possession does not admit the fact, then, unless all 
the parties otherwise agree the insolvency Court 
cannot determine the matter under S. 7. 

The “fact” in the Madras case is the fact 
of possession. But the question raised here 
does not relate to possession. It does not 
ask where the admitted property of the in- 
solvent may bo. It asks wlietber property 
admittedly in his wife's bands belongs to 
him or not: and it is therefore a question of 
title. Section 36 (5) affords a summary means 
of enabling the Oflicial Assignee to obtain 
an order of the Court, when the admitted 
property of the insolvent has been traced to 
the possession of a third party, for its deli- 
very to him. It has no reference to cases in 
which there is a dispute as to whether cer- 
tain property belongs to the insolvent or 
not. Such a question of title is not within 
the scope of 9. 30 at all. This was pointed 
out in 1930 n L R 731” and indeed bad al- 
ready been made clear in ILR (1938) Mad 72.® 
The power given to the Court under S. 7 wm 
not therefore affected by the proviso in this 
case, and the learned Judge was entitled to 
exercise jurisdiction in the way he did. As 
was pointed out by Rankin J., in 30 0 W N 
346* the rule that the Official Assignee 
should have recourse to the jurisdiction^ in 
insolvency only when he has a higher title 
than that of the insolvent is not a rule 
of law in the sense that the insolvency 
Court cannot entertain such a case in pro- 
per circumstances: but care must be taken 
to see that the rights of third parties are 

8. (’82) 19 AIR 1932 Mad 167 : 135 I C 686 : 56 

Mad 886 : 62 M L J lOS, Chiaappa Mudall v. 

Official Assignee of Madras. 

9. ('40) 27 AIR 1940 Rang 39 : 187 I C 46 : 1939 

B £j R 731, In re T. S. N. Cbettyar Firm. 


not prejudiced by the omission to proceed 
by way of a regular suit. That decision was 
before the enactment of the proviso to S. 7. 
Since its enactment, a Full Bench of the 
Madras High Court in 52 Mad 717® has re- 
stated the first proposition enunciated by 
Rankin J., but does not appear to have ut- 
tered the caution which followed it. The 
circumstances of the present case are such 
as bring it well within the limits, of the 
Calcutta decision which appears to me, with 
great respect, to lay down a salutary rule of 
practice which should guide the Court in 
the exercise of its discretion whether to 
assume jurisdiction or not. 

The cross-appeal relates to a transfer of 
properties mainly in Madras by the insol- 
vent direct to his wife and effected on 22 nd 
July 1936. The question of its validity falls 
to be decided under s. 55, Rangoon Insol- 
vency Act, and is dealt with in para. 7 of 
the Official Assignee’s petition. This was 
admitted as’substantially correct” in para . i 
of the written statement. The transfer was 
made when the property was still under at. 
tachment in execution of a decree obtained 
against the insolvent. The wife first claimed 
that she was a mortgagee by deposit of title 
deeds, and this claim was dismissed. She 
then filed a regular suit under o.2l. R.63, 
Civil P. C., and that was also dismissed. 
During the pendency of that suit the con- 
veyance was executed in her favour. With 
due respect to the learned trial Judge I feel 
that his attention was not sufficiently drawn 
to the effect of para. 4 of the written state- 
ment. and these facts appear to me to raise 
an inference against the bona fide nature 
of the transfer which has been in no way 
rebutted. The appeals of the insolvents 
wife must therefore be dismissed and the 
cross-appeal of the Official Assignee must 
be allowed. I agree with the decree and 
orders as to costs as set out in the judgment 
of my learned brother. 

G.N./b.k. Order accordingly. 
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• Civil P. C. (1908), S. 60 and O. 21, R. 46 — 
‘‘Debt*' means actually existing debt — Provi- 
dent iuod amount standing to credit oi person 
cannot be attached In execution oi decree 
against him. 

Tbo word 'debt' as used in 8. 60 and in 0. 21, 
B. 46 means an actually existing debt that Is a 
perfected and absolute debt, not merely a sum of 
money which may or may not become payable at 
some future time or the payment of which depends 
upon contingencies which may or may not happen: 
S7 Cal 88, lUU on. CP 259 C 1] 

Even though in a Provident Fund account an 
amount stands to tbo credit of a member, be ob- 
tains no Interest in it until the payment, which 
shows that the more fact that a certain amount is 
credited to a member's account dees not Indicate 
that he holds an interest in such amount. The 
member's right to have the money paid to him 
will arise only In the event of bis dismissal or 
rotirement as provided in tbo rules of the fund 
which may or may not happen before bis death, 
or bis becoming insane. And this applies both to 
contribution or eubscription made by the member 
out of hit salary and the contributions mado by 
the company. Honco such money even though cre- 
dited to the member's account cannot bo attached 
in execution of a decree against him : (’89) 26 A I B 
1989 Bom 90; (’88) 20 A I R 1983 Cal 701 and 
0887)8TIiR854, XUU on. CP 268 0 2;P 259 0 1) 

Mootham — for Applicant. 

li, K, Roy — for Bespondent. 

Mya Bu J. — This is an application for 
rovieion of an order passed by the CTourt of 
Small Cause. Rangoon, under O. 21, R. 63 (B), 
Civil P. C., directing tbo applicant to pay 
into Court the sum of money mentioned in 
a prohibitory order which had been served 
on the applicant at the instance of the res- 
pondent in execution of his decree against 
one Maung Hla Kyaw, a clerk employed by 
the Burmah Oil Company at their store at 
Ohauk. Maung Hla Kyaw, as an employee 
of the Burmah Oil Company, has been a 
a member contributing to the provident 
fund organised by the Company. The fund is 
administered under a de^ of trust made 
between the Company of the one part and 
the Burmah Oil Subsidiary Provident Fund 
Trust Ltd. of the other part. Under the 
rules drawn up with respect to tbo fund, 
the company deducts from the salary of 
each member one-twelth part thereof and 
pays the same forthwith to the trustees, 
who credit these amounts to an account 
opened in tbo name of each member, which 
is designated as his “a” account. At the 
end of each year a bonus equal to the 
amount contributed by each member to his 
"a” account during the year is paid over 
by the company to the trustees, to the 
credit of another account opened in the 
name of each member, which is designated 
as bis "b" account. The maintODance of 
1911 B/33 Si 34 


these accounts is provided for by Br. 5 
and 6. 

Buie 7 requires a subscriber upon bis 
becoming a member, to furnish a declara- 
tion in the form provided, as to the dispo- 
sition of the money at the credit of his 
account in the event of bis dying or be- 
coming insane before retirement. Rule 9 
provides for the forfeiture of the right of a 
member, to the amount standing to bis ere- 
dit in both "a” and “b” accounts, in the 
event inter alia of a prohibitory order or 
attachment or process of a civil Court being 
served on the trustees or any of them or on 
the company or on any person on their or 
its behalf by which any monies standing to 
the credit of a member in the books of the 
fund shall be attached or be ordered to be 
paid into a civil Court or be ordered to bo 
withheld from such member. Rule 10 pro- 
hibits withdrawals from the amount at the 
credit of any subscriber’s “a” or “b" ac- 
count until be Bnally leaves the service of 
tbo company or dies, although the same 
rulo permits the trustees in the exercise 
of their discretion and with the previous 
consent in writing of the general manager 
to make certain payments from the em- 
ployee's "a" account during his service 
under certain special circumstances and 
upon certain conditions. Under Rule 12 the 
company retains the bret and paramount 
claim on the amount standing to the credit 
of a member in his "b” account upon tbo 
member being guilty of an act of embezzle, 
ment, neglect or default causing loss or 
injury to the company, or on his dismissal 
or voluntary resignation from the service of 
tbo company (otherwise than on account of 
ill-health or other unavoidable cause) before 
the expiration of 20 years' continuous ser- 
vice. Rule 18 provides that when a member 
is dismissed, or retires, from the service of 
the company without the consent of the 
company without having completed an un- 
broken period of five years for any reason 
other than ill-health or other sufficient 
cause, be shall be paid only the amount then 
standing to the credit of his "a" account, 
all tbo monies standing to the credit of his 
“b" account reverting to the fund. Rule 14 
provides that on the retirement with the 
consent of the company, of any member, 
who shall have served for an unbroken period 
of five years, from the service of the com- 
pany, he shall be paid the full sum standing 
to his credit. Rule 16 provides that if any 
member while still in the service of the 
company, shall die or become ioBane, the 
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sum staocling to hia credit without any de- 
duction (subject to the satisfaction of any 
claims of the company under R. 12) shall be 
paid to the person or persons named in the 
declaration form prescribed under R. 7 or 
failing such declaration at the discretion of 
the trustees. Maung Hla Kyaw became a 
member of the fund on 1 st July 1935. The 
prohibitory order in question was served on 
the Secretary, Burma Oil Subsidiary Provi- 
dent Fund Trust (India) Limited, on 19th 
February 1940, restraining him from making 
payment of a sum of Rs. 176-12-0 out of the 
amount standing to the credit of Maung 
Tila Kyaw in hia "a” account to any per- 
son whomsoever or otherwise than into 
Court. The sum standing to the credit of 
Maung Hla Kyaw’a "a” account on I9bh 
February 1940 was Rs. 268.2-0. It is not dis- 
puted that an employee of the company 
on becoming a subscriber to the provident 
fund, agrees to be bound by the rules and 
regulations framed under the scheme of trust. 
The trust itself was created by a deed in 

which it is laid down (in cl. 4) that : 

The trustees shah stand po.sBOssod of all tho monies 
and investments forming part of tbo fund and the 
iiifomo tbcircof respectively as and wheu received 
l,y them upon trust to deal with the same in ac- 
cordance with tho rules. 

Tlio question that falls for determination 
is whether tbo amount standing to the ere- 
dit of the “a” account of a member of tho 
fund is susceptible of attachment. Two 
distinct lines of argument have been sub- 
mitted to us by the learned advocate for 
the applicant. One is that a member’s inter- 
est, so long as his membership subsists, is 
merely a contingent interest and not a 
vested one until it is due and payable to 
him under the rules, and therefore no part 
of such amount is his property and does not 
constitute a debt payable to him. The other 
is that upon the service of the prohibitory 
order the right of the member to the amount 
standing to his credit not only in the B 
account but also in the "a” account became 
forfeited and reverted to the fund under 
R. 9. The latter proposition was dismissed 
by tho learned trial .Judge on the authority 
of a previous decision of a single Judge of 
this Court in Civil Bevn. No. 836 of 1939.* in 
which an amount standing to the credit of 
a member’s "a” account in the same fund 
was sought to be attached. The learned 
Judge, after setting out the rules framed, 
said : 

2. Beported in ('41) 28 AIR 1941 Rang 239, R. C. 

Dses V. Barma Oil Sabsidfary Provident Food 

Trust (India) Ltd. 


An examination of thece rules makes it quite 
clear, in my opinion, that the member's money is- 
banded over to the trustees to be dealt with by 
them in accordance with these rules. A subscriber 
relinquishes his right of complete control, but 
nowhere is it suggested that tho money ceases to 
he his property. 

Examining R. 9 from this standpoint, it 
was held that it could be effective only so 
far as the acts of members themselves are 
concerned, but the mutual agreensent to do 
away with the existing rights of indepen- 
dent third parties could not be valid. With 
all respect, in my opinion, cl. 4 of the deed 
of trust, which most probably was not 
placed before the learned Judge, read with 
the rules of the fund, indicate that the 
trustees retain the complete control over 
the money until it is due to be paid underj 
the rules. It cannot be disputed that eveni 
though an amount stands to the credit of a 
member's "b" account be obtains no inter- 
est in it until the payment, which shows 
that the mere fact that a certain amount is 
credited to a member’s account, either "a” 
or “b," does not indicate that he holds an 
interest in such amount. Under the rules, 
a member is entitled to receive the money 
standing to the credit of his “a" account 
upon bis dismissal or retirement at any 
time, but such dismissal or retirement is a 
condition precedent to his right to obtain 
the money. So long as the member conti. 
□ues to remain in the service of the com- 
pany be has no right of withdrawing the 
amount or part of the amount standing to 
the credits of his "a” or "b” aewunts. If 
he dies or becomes insane while in service, 
the amount becomes payable to the person 
or persons nominated by him under R. 7. 
Therefore, the member’s right to have the 
money paid to him will arise only in the 
event of his dismissal or retirement, which 
may or may not happen before his death, 

or his becoming insane. 

ThoCourt of Appeal Cose in (1887) 3 T L R 
354^ and tbo case in A I R 1939 Bom OO* whiob 
followed (1897) 3 T L R 364* sbow that al- 
though one has deposited his money witn 
another person or an institution that money 
is Dot his property and attachable in execu- 
tion of a decree against him under O. ai, 

R. 46 (i) (0. Civil P. 0., unless and un il ^ 
is due to be repaid to him; thorefom. from 
the more fact that the money is the wo 
mulatioD of subscriptions i? 

member’s s^r^. 

27 (1887) 3 T L R 88*. ““on’* lS(f?b 860 : II'R 
3. (’89) 26 AIR 1989 90 . 180 I O » 

11939) Bom 109 : 41 Bom L B 1;^. 

IS;.” Huk.m.h.nd B.n.pol..=a. 
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does not follow that it is bis property uotil 
it is due to be paid to him. Certaiu observa. 
tions of Lort- Williams J., in 60 Cal 026* 
appear to me to bo in point although the 
main decision in that case turns upon a 
certain question which is quite different 
from those arising in the present case. At 

p. 928 the learned Judge stated : 

It Is cleat that no motuLec baa any property in 
the fund, nor can make any claim upon it, except 
as provided by the rules, so far as these are legally 
valid. 

Except as regards the extent of the opera* 
tion of R. 9, the validity of the Burma Oil 
Subsidiary Provident Fund Rules is not in 
question, and the observations quoted above 
apply both to contribution or subscription 
made by the member out of bis salary and 
the contributions made by the company. 
The fact that the money is credited to the 
member's "a” account cannot make the 
slightest difference. With reference to the 
forfeiture clause in the rules under consi* 
deration in CO cal 926* tho learned Judge 
observed : 

The company contends that. If and mben, any 
order of the Court is served upon the trustees, by 
which any such sum standing to tho credit of any 
member is ordered to IjO paid into Court or to be 
withheld from the member, such sum is forthwith 
forfeited to the use of tho fund. This means really 
that, in such oiroumstaocea, the member forthwith 
loses his right to make any claim on the fund, 
because no member has auy property in tho fund, 
wbicli belongs to the trustees, and cannot, there, 
fore, forfeit any part of it. 

This, in my opinion, is the proper way 
of construing R. 9, Burma Oil Subsidiary 
Provident Fund Rules. The rule does not 
connote that any property of the mem. 
her of any vested interest of his is forfeited, 
but the member forthwith loses upon the 
happening of any of the events mentioned 
in the rule, bis right to make a claim on 
tho fund, which is contingent on his ceas. 
ing to be in the employ of the company. 
The forfeiture does not vest the money in 
the trustees, the money having already 
vested in them. The money cannot be at. 
tacbed as a 'debt' due to the judgment, 
debtor, because the word "debt" as used in 
8. 60 , and in 0. 21 , R. 46, Civil P. C., means 
an aotoally existing debt that is a perfected 
and absolute debt, not merely a sum of 
money which may or may not become pay. 
able at some future time or the payment 
of which depends upon contingencies which 
may or may not happen : see 27 Cal 38.* For 

4 . (’83) 20 AIR 1983 'Cal 701 ; 147 1 0 422 

Cal 926 : 87 C W N 1060, In re Eroest Clarence 

O'Brien. 

5. (1900) 27 Cal 88 ; 4 0 W N 87, Haridas Acharjia 

V. Baroda Kisboro Acharjia. 
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these reasons, this application must be al. 
lowed, and the order of the Court of Small 
Causes set aside : the respondent to pay the 
applicant's costs in both Courts ; advocate's 
fee in this Court, three gold moburs. 

Mosely J. — I agree. 

k.s./R.k. Application allowed. 
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Mya Be AND Mosely JJ. 

Gulam Ali — Appellant 

V. 

Rahmatulla Khan — Respondent. 

First appeal No. 11 of 1940, Decided on 7th 
February 1941, against order of Dist. Court, 
Sagaiog, D/- 16tb October 1939. 

(a) Succession Act (1925), S. 263 — Surety to 
administration bond — Application by surety for 
cancellation of bond on ground of maladminis- 
tration — Court has no power to cancel bond and 
release surety from liability ior future transac- 
tions — S. 130, Contract Act, does not apply to 
such bonds. 

The Court has power to require fresh security 
where the existing security falls, or, revokeagrant 
where such fresh security Is not given; but it has 
no power to cancel a surety bond and release the 
surety from liability (or future transactions on the 
ground of maladministration as the very object of 
requiring security is to preventmatadministration. 
Case law discussed. [P sci 0 1] 

Section 130, Contract Act, docs notapply tocon- 
tracta of suretyship on administration bonds: (*26) 
13 AIR 1926 P C 32, Bel. on. [P 260 C 1] 

(b) Succession Act (1925), S. 263 Scope — 

S. 263 is exhaustive of cases of just cause. 

Section 263 of the Act Is exhaustive of the cases 
in which just cause shall be deemed to exist for 
the revocation or annulment of the grant of letters 
of administration. (’20) 7 AIR 1920 Cal 664; 23 
Mad 161 and 24 Cal 96, Bel. on. [P 2C1 0 1] 

K. C. Sanyal — for Appellant. 

Mosely J. — This appeal arises oat of an 
order passed by the District Judge rejecting 
an application by the appellant, one of the 
sureties of a person to whom letters of 
administration of a certain estate bad been 
granted, for cancellation of his surety bond 
on the ground that the administrator had 
been maladministering the estate. The ap. 
plication was opposed by the administrator. 
The learned District Judge, after a full 
discussion of the law and of the authorities 
on the subject, dismissed the application as 
incompetent. It is contended in appeal that 
the guarantee given by the surety was a 
continuing one revocable os to future trans. 
actions by the surety by notice under the 
provisions of 8. 180 , Contract Act, (the section 
says "by notice to the creditor"). Alter, 
natively it is argued that the Court had 
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power to discharge the surety, or should 
equitably do so. There is admittedly no 
express provision in the Succession Act 
enabling the Court to discharge the surety 
or cancel his bond; nor is there any provi- 
sion in the Act as to what is to be done if 
the surety dies or wants to be relieved. 
Section 291, Succession Act, is the section 
providing for the giving of administration 
bonds. Section 2C4 is the section which deals 
with the grant and revocation of letters of 
administration. It was held by the Chief 
Court of Lower Burma in 10 Bur L T 237,* 
following 28 Mad IGl,^ and by the Judicial 
Commissioner Upper Burma in 4 U B B 22^ 
that s. 130, Contract Act, does not apply to 
contracts of suretyship on administration 
bonds. It was held in 29 Cal 08* that S.130 
did apply but the matter has been set at 
rest by the decision of their Lordships of 
the Privy Council in 30 c w N 260 .^ In that 
case the decision of a Bench of the High 
Court of Calcutta was afiirmed. That Bench 
had held that when a surety had been 
accepted as such by the Court he could not 
free himself from liability without the con- 
sent of the Court. The further question, 
whether the Court could grant such^ a re- 
quest, did not come up for consideration. 

Two casos have boon cited, where it was 
held that it was equitable that the surety, 
(who is not a boneBciary and cannot bring 
an administration suit to prevent waste), 
should have a right to be discharged as 
regards future transactions in the case of 
maladministration. The remarks, roallyobi- 
tor. to this effect in the first of these cases 
29 Cal 03*. were based on (1872) 13 Eq 450 
at page 457. That, however, was a case of a 
continuing guarantee for all money duo, or 
which should become duo, by a customer to 
a bank. The leading English case (19G5) L R 
1 p 70^ was not cited. There it was held that 
the Court will not discharge the original 
sureties to an administration bond and allow 

r (’17) 4 AIR 1917 L B 173 : 36 I 0 1000 :10Bur 
ti T 237, MauDg Ba Oh v. Pa Pwa. 

2. ('05) 28 Mad 161 : 14 M L J 482, Subroya Chotty 
V. Bagammal. 

3. (’21)8 AIR 1921 U B 25 : 4 U B R 22. Ma 
Myo Zin v. Ma Pwa. 

4. ('02) 29 Cal 68 ; 6 0 W N 7. Raj Naraio 
Mookorjoo v. Ful KumarJ Dobl. 

5. (’26) 13 AIR 1920 P 0 82 : 98 I 0 506 : 80 OW 
N 266 (PC), Mahomod All Mamoojoe v. Howeson 
Brothora. 

6. (1872) 18 Eq 450 : 41 L J Ch 515 : 26 L T 640 : 
20 W R 811, Burgosa v. Evo. 

7. (1865) L R 1 P 76 : 86 L J P 42 : 13 LT 692 : 
14 W R 849, Id the goods of Stark. 


other sureties to be substituted for them. 
The question whether a surety to an ad- 
ministration bond may be discharged from 
future liability, upon good cause shown, 
with the sanction of the Court was discus- 
sed, but not decided in A I B 1925 cal 158.^ 
19 Bom 245° is a case where the surety of 
the guardian of a minor’s estate applied to 
be released from his obligation as surety on 
account of the guardian's maladministra- 
tion of the estate. It was remarked there 
that the very object of requiring security was 
to guarantee the minor against such mis- 
management on the part of the guardian. 
So in the case of an administration bond, 
the object of requiring security is to prevent 
maladministration. In 23 Mad 161° also it 
was held that a surety could not be dis- 
charged from his bond on the ground of 
maladministration by the administrator. 
The making of such an order, it was said, 
might defeat the object for which an ad- 
ministrator is required to find sureties for 
bis adminstrabion bond. 33 wad 873*° is to 
the same effect. The other case, where it was 
held that the Court had power to release 
the surety, is 54 ALL 293.** The judgment 
of Sulaiman C. J. said that the surety ad- 
raittodly could not claim as of right to be 
relieved of all future liability on application 
to Court: yet it was held that the Court to 
which the guarantee had been given, had 
the power to cancel that guarantee in a 
proper case. That was a case where letters 
of administration had been revoked because 
it had been found that the administrator 
had omitted to bring certain material facts 
to the knowledge of the Court. It was said 
that it would ba astonishing if there were 
DO provision of law which would give the 
surety a remedy. But it does 
that every grievance has a ***. ‘^ ' 

and the judgment itself began by ft'3“*fc‘*°g 
that the surety could nob claim as of ^*8“'' 
It was said that the case was similar to one 
where the security bond becomes ‘oopem- 
tive subsequently, as. for example, where 
the surety becomes an insolvent, and that 
Hit were held that the Court had no juriB- 
diobion to entertain the application. ‘J ^ool 
have to be held that the Court 
Xio whenever a bond was e^oted^e^ 

oath Biswas v. fv^OhokshUsh*''*'*''' 

9. (’96) 19 Bom . 7 M L T 160. 

10 (’10) 83 Mad 878 : 6 I .on Soiabt. 

In tho mattOE of • HO t 0 187 : « 

11. (*82)19 AIR 1932 A” 268 Goaf»D^ 

All 298 : 1992 A L J 140, ^ Banorjl. 

and Surotyshlp Association v. 
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would be unable to direct a fresh security 
to be filed by another surety. 


I do not consider that the two cases are 
similar. There is no question of the security 
bond having become inoperative where the 
surety asks that he be discharged by reason 
of mismanagement of the administrator. On 
this point I am of opinion that the proper 
point of view is that given in 47 Cal 115.** 
It was rightly said there, as in 28 Mad IGl,* 
24 Cal 95** and 20 Bom 792** that S. 60, Pro- 
bate and Administration Act, (which corres- 
ponds to B. 208 , Succession Act), is exhaustive 
of the cases in which just cause shall be 
deemed to exist for the revocation or annul, 
ment of the grant of letters of administra- 
tion. The relevant part of 8. 203 is S. 203 (d), 
which says that just cause should be deemed 
to exist where the grant has become useless 
and inoperative through circumstances. It 
was rightly said in 47 Cal 116 ** by Mookerjee 
and Walmsley JJ. that the Court may re- 
quire a now bond or additional security 
where tbo interest of the estate requires it, 
and especially where a new situation arises, 


such as an unforeseen increase of assets or an 
unexpected breakdown of sureties. If new 
surety is not given the Court may cancel the 
grant. It is essential for the purpose of the 
bond, if due administration is not to be de- 
feated, that the bond should remain opera, 
tive and effective until the administration 
has terminated. In such cases, if new secu- 
rity cannot be given, the bond becomes 
inoperative, for eub.s. (d) applies to cases 
whore the circumstances contemplated have 
happened since the date of the grant. Several 
English authorities are cited on this point, 
including 1900 L R P 154.** It is clear, I con- 
eider, that the Court has power to require 
fresh security where the existing security 
fails, or revoke a grant where such fresh 
security is not given; but it is equally clear 
that tbo Court has no power to cancel a 
surety bond and release the surety from lia- 
bility for future transactions on the ground 
of maladministration. I agree with what was 
said in ILK (1939) 2 Call,** where all or nearly 


12. (’20) 7 AIR 1920 Cal 664 : 61 I 0 936 ; 47 Cal 
116 : 29 0 li J 496 : 28 0 W N 763, Surcndra 
Nath V. Amrita Lai. 

13. ('97) 24 Cal 96, Aonoda Prosad Cbalterjeo v. 
KaUkriebna Cbatterjce. 

14. ('02) 26 Bom 792 : 4 Bom L R 687, Bal Gaoga- 
dhar Tilak v. Sakwarbai. 

15. (1900) L R P 164 ; 69 L J P 46 : 82 L T 692. 
In the goods oi Lovoday. 

16. (’89) 26 AIR 1939 Cal 787 ; 185 I C 431 : 1 L R 
(1989) 2 Cal 1, In the goods of Nani Lai Das. 


all of these authorities have been discussed. 
This appeal will be dismissed. 

Mya Bu J. — I agree. 

K.S./R.K. Appeal dismissed. 
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FULL BENCH 

Roberts C. J., Ba U and Donkley JJ. 

Maung Daw Na and another 

— Defendants — Appellants 

V. 

Maung Wa Maung and others 

— Plaintiffs — Respondents. 

Special Second Appeal No. 260 of 1940, Decided 
on 24tb July 1941, against decree of Dist. Court, 
Sagaing, D/- 15tb Juno 1940. 

Mortgage — Unregistered — Mortgagor suing 
for possession — Title proved — Invalid mort- 
gage can be used (or proving nature of posses- 
sion — Evidence of title vague — Mortgage 
unregistered cannot be used to prove title. 

Although a person cannot sue for redemption on 
the strength of an abortive or invalid usufructuary 
mortgage, yet if be sues for possession and proves 
hU title and then the defendant sets up adverse 
possession tbo plaintiS may prove that tbo char- 
acter of the possession was not adverse to bim ly 
giving evidence of tbo factum of the unregistered 
mortgage though not of its terms .But where the 
plaintifl's evidenco as to ownership is vague, an 
unregistered mortgage cannot bo used for proving 
tbo plaintiQ’s title to the land : 1937 Bang L R 442, 
Approved; (’85) 22 A I R 1935 Rang 230(FB) and 
(■40) 27 A I R 1940 Rang 11 (FB), Ref. 

(P 262 C 2] 

V E Maxing — for Appellants. 

U Aye Maung for V ^ Soe — forRespondent.^. 

Roberts C. J. — lo civil Regular No. 5i 
of 1938 in the Township Court of Myauug 
the rospoudeut brought a suit against the 
appellants for delivery of possessiou of some 
two and a quarter acres of land on repay, 
moot of Rs. 160 which they said they bad 
borrowed from appellant i, Mauug Daw Na. 
The Township Court framed no issue as to 
the title of the plaintiffs- respondents, (ol- 
though iu the written statement the defen- 
dants-appellants had challenged their title 
to the land) ; but passed a decree iu the 
terms of the plaint. On first appeal the 
learned District Judge allowed the appeal 
and set aside the judgment and decree of 
the trial Court; bo held that the suit was 
really oue for redemption of a mortgage 
which should have been registered, but in 
respect of which no registration bad been 
effected, and that consequently it was not 
maintainable. On second appeal Wright J. 
remanded the case to the Township Court 
under the provisions of o. 41, R. 23, Civil 
P. C., directing that suitable issues with 
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po9S08sioo of land he must: prove his title to 
it, unless that title is admitted. Section IIO, 
Evidence Act, is quite plain upon the point. 
Suppose, however, that his title is admit- 
ted. or that he successfully proves it, the 
defendant may set up a possession which is 
adverse to that title and, which (he claims) 
defeats it ; and the question will at once 
arise whether such possession is adverse to 
the title and does defeat it, or whether it may 
be explained on other grounds. Although a| 
person cannot sue for redemption on the 
strength of an abortive or invalid usufruc- 
tuary mortgage, yet if he sues for possession 
and proves bis title and then the defendant 
sets up adverse possession, the plaintiff may 
prove that the character of the possession 
was not adverse to him by giving evidence 
of the factum of the mortgage though not 
of its terms. This is all that the judgment 
in 1037 RLE 442^ decides, and Mosely J. 
was most careful to say so. 

Baguloy J. nevertheless must have enter- 
tained some apprehension lest this decision 
should be mistakenly cited as an authority 
for the proposition that proof of the abor- 
tive or invalid usufructuary mortgage should 
be admitted to establish the plaintiff's title, 
whereas it is not authority for any such 
proposition, which would be manifestly in- 
correct. So, bore, the fact that the plaintiffs 
were dealing with the land as their own 
does not show that the land belonged to 
them, though if the land were proved to 
have bolonged to them it might show that 
the person or persons in possession of it wore 
not bolding it upon a title adverse to the 
true owners. The learned District Judge has 
described the evidence as to tbo ownership of 
this land as 'somewhat vague.’ I agree with 
him and in my opinion he would not, and 
could not have held that the plaintiffs had 
proved their title unless ho had considered 
the unregistered mortgage. But evidence of 
this can only be given for 'the collateral pur- 
pose of showing the nature of the defendants 
possession* (to use the words of Mosely J.) 
and not for tbo purpose of proving the 
plaintiffs’ title to the land. The plamtiffs 
were unable to surmount this preliminary 
difiioulty and consequently the decision m 
1037 n L R 412* has no application here. 
Accordingly. I would allow the appeal and 
direct that the judgment of the 
District Judge must be set aside and tbac 
the judgment and decree of the Townsb P 
Court of Myuuog ‘be .mt for the 

respondents must be restored. -gii^ntg 
dents must pay the costs of tbo appellants 


regard to the plaintiffs’ title and their right 
to recover possession of tlio property, based 
on that title, should be framed. The learned 
Township Judge hold that the plaintiffs 
had failed to prove their title. In bis judg- 
mont ho says that the plaint is rejected, but 
this technical phrase does not accurately 
describe what happened: a plaint may be 
“rejected” on any of the grounds set out in 
t>. 7, R. 11 of the Code; where it discloses 
no cause of action, or where it appears from 
the plaint that the suit is barred by any 
law, or by reason of incorrect valuation or 
stamping and subsequent default. But in 
this case issues were framed upon the plaint 
and written statement, and were determin- 
ed when the learned Judge had heard evi- 
dence. He then decided that tbo plaintiffs 
had failed to prove their case. In my opinion 
ho was right in so deciding, and in dismiss- 
ing their suit as ho plainly intended to do 
and must he deemed to have done. The 
plaint was admitted hut the suit was dis- 
missed. Upon appeal to the District Court 
the learned District Judge rightly observed 
that the case had been rornandod by the 
High Court to he dealt with as a suit for 
l^ossossion. However, he allowed the appeal 
and gave the plaintiffs, the present respon- 
dents, a decree for possession on payment 
of R9. IHO by thorn to the defendants. If 
tliey had really proved that they were tbo 
owners of tho land they would be entitled 
to a decree without any such condition 
being aflixod : 13 Rang 274.* 

Tho defendants, the present appellants, 
appealed, and my learned brother Sharpe J. 
in second appeal has referred this appeal to 
us, in order to deal with a point of la%v 
which may ho of far-reaching application 
by reason of some observations of Baguley J. 
in his order of reference in 1939 RLR G45* 
upon the decision of Mosely J. in 1937 RLR 
4J2.* I welcome this opportunity to state 
that in my respectful opinion the decision 
in the latter case was entirely correct, but 
that tho present situation shows that its 
true naburo has been misconceived; and 
possibly Baguley J. with bis long experi- 
ence felt that it required some explanation 
if misconception as to its scope wore to bo 
altogether avoided. When a person sues for 

1. (’36) 22 A I B 1935 Ruur 230 : 167 I C 565 : 13 
Rang 271 (F B). Ma Kyi v. Mg. Tbon. 

2. ('40) 27 A I R 1940 Rang 11 : 1S6 I C 69 : 1939 
BLR 645 (F B), Maung Lu Po v. Maung San 
Myft. 

3. (’87) 1987 RLR 442. U Thol P.ao v. Ma Phu 
Salng. 
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ID all Courts; advocate’s fee iu this Court 
eight gold mohure* 

Ba U J.— I agree. 

Dunkley J.— I agree. 

R,K. Suit disnxmed. 
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SPECIAL BENCH 

Roberts C. J., Dunkley and 
Sharpe JJ. 

Commissioner of Income4<iXt Durind 

V. 

A. K. A. R. Chettiar Family — Assessees. 

Civil Ref. No. 1 of X941, Decided on 10th April 
1941. 

(a) Income-tax Act (1922), S. 4 (2) — Money 
remitted to assessee from foreign branch of his 
business— Remittance must be presumed to be 
made out ci profits — Remittance must belong 
to assessee— Assessee Bank’s customer instruc* 
ting asscssce’s foreign branch to send his money 
to assessee Bank in Burma to be credited to his 
account in Burma — Remittance does not fall 
under S. 4 (2) and cannot be taxed. 

When Dtoney is remitted from a foreign country^ 
where the aiaesseo carries on buslnoss, the remit- 
tance must bo presumed to have been made out of 
prodts : (’38) 20 A I R 1933 Mad 14 (SB) ; (’87) 24 
A I R 1937 Lab 884 and 8 I T 0 112, Bel, on. 

[P 2G3 C 2) 

But in order that the presumption may be 
applicable, the remiitaooe must, of course, be a 
romittanee by the assessee of money belonging to the 
assessee. Consequently where the remittanco to the 
assessee Bank from the foreign branch of bis busl- 
Dess consists of money belonging to a customer of 
his and not to the assossoo and is sent on the 
customer’s iostructloDS to bo credited to bis account 
in Burma with the assessee the remittance does 
not (ail within the purview of 8. 4 (2) and is not 
liable to income-tax : 6 I T 0 112, Disling. 

(P 203 C 2 ; P 264 C 2] 

(b) Income-tax Act (1922), Ss. 4 and 6— 
Assessee banker and money-lender taking over 
land in liquidation of his debt — Land is not fixed 
capital but working assets — Land sold by as- 
sessee piecemeal — Transaction between as- 
sessee and debtor cannot be said to be complete 
until entire land is sold — Transaction can be 
assessed only In accounting year In which it is 
completed. 

The lands and other immovable property taken 
over by the assessee bankers and money* lenders in 
liquidation of debts due to them in respect oilcans 
are not fixed capital but working assets, and part 
of the stock-in-trade of their business as money- 
lenders. Where the property taken over from the 
debtor is sold in parts from time to time, the trans- 
aotloD between the assessee and bis debtor cannot 
bo said to bo complete until the whole of the pro- 
perty has been sold. It is possible only then to 
ascertain whether a profit chargeable to income-tax 
bas accrued or a loss has been incurred. Such a 
iransaction cannot therefore be assessed except in 
the accounting year in which It iBComp]etod:('34) 


21 AIR 1931 Rang 274 and ('40) 8 I T R 179, Rel. 
on;CS2)19 AIR 1932 P C 178, Erpl. [P 2C4 0 2; 

P 205 C 1] 

Foucar — for Assesseep. 

Tun Byu^ Oovernment AdvocaU — for the Crown. 

Dunkley J. — In this reference, under 
the provisions of S.nc (2), Burma Income- 
tax Act, the Commissioner of Income-tax 
has referred to us for decision two questions 
of law arising out of the assessment to in- 
come-tax in Burma of the Hindu undivided 
family of A. K. A. R. Chettiar for the year 
1938-39. This family carries on a banking 
and money-lending business with branches 
at Mandalay and Ngathainggyaung in Burma 
and at Taiping in the Federated Malay 
States. The matters with which this refer, 
ence is concerned arise out of the working 
of the branch at Ngathainggyaung. There 
is no connexion between the two questions 
referred, except that they arise out of the 
same assessment, and the questions must bo 
dealt with separately. The Brst question is 
as follows : 

Whether on the facts proved there were materialsl 
to eupport the fiodiog of the AssSstant Commissioner 
that the sum of Ra. 10,000 seat by the applicants' 
braoch at Taiping to the applicants under the 
inetructioQB from and on behalf of a creditor of tbel 
applicants were a remittance to the applicants of] 
foreign profits taxable under 8. 4 (2), Burma In-' 
come-tax Act, 

Under S. 4 (2), Burma Income-tax Act, 
income, prohts and gains accruing or arising 
without British Burma to a person resident 
in British Burma shall, if they are received 
in or brought into British Burma, be deemed 
to have accrued or arisen in British Burma, 
and to be income, profits and gains of the 
year in which they are so received or 
brought; and the assessment of the sum of 
R8. 10,000 with which we are now concerned 
is based on the presumption that when 
money is remitted from a foreign country, 
where the assessee carries on business, the 
remittance is made out of profits, AIR 1933 
Mad 14;* AIR 1937 Lah 884;* 8 I T C 112.* 
In order that the presumption may be ap- 
plicable, the remittance must, of coarse, bo 
a remittance by the assessee of money be- 
longing to the assessee. 

Now the facts of the present case are that 
one Meenakshi Achi bad a current account 
with the Taiping branch of the assessee, 

1. ('83) 20 AIR 1933 Mad 14 : 141 I O 830 : 68 M 
L J 796 (6B), Meyappa Chottiar v. Commissioner 
of Income-tax, Madras. 

2. ('87) 24 AIR 1937 Lab 684 : 176 I C 294, 
Spedding Dloga Singh k Co. v. Commlssionor of 
Income* tax. 

3. (’34) 6 I T C 112, A. K. A. C. T. V, Family v. 
Commlssionor of Income-tax, Burma. 
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which account was in credit in a consider- 
able sum. On 15th October 1937, Meenakshi 
Achi instructed the Taiping branch to send 
a sum of Rs. 10,000 by banker’s draft to their 
branch at Ngthainggyaung, this amount 
to be placed to her credit in a new account 
to bo opened at Ngathainggyaung, and the 
cost of the draft to be debited to her account 
at Taiping. Her instructions wore duly 
carried out. A draft for a sum of Rs. 10,000 
on the Chartered Bank at Rangoon was pur- 
chased, and this amount was paid by the 
Chartered Bank to the Ngathainggyaung 
branch to the credit of Meenakshi Achi. 
Clearly the money sent was the money of 
Meenakshi Achi, and not the money of the 
assossee, and the remittance was made by 
her and not by the assesses. 8 I T c 112* is 
readily distinguishable for in that case the 
money was transferred at the instance and 
under the instructions of the assessees, and 
not under the instructions of the client. It 
is idle to say that the relation between a 
banker and his client is that of debtor and 
creditor, and that when the client deposits 
money in his account that money becomes 
the money of the banker which he can use 
as ho thinks fit for the purpose of hia busi- 
ness; that consideration is irrelevant to the 
facts of this case. In purchasing the draft 
on the Cliartered Bank the Taiping branch 
of the assessee was acting as the agent of 
Meenakshi Achi, and the position was exact- 
ly the same as if Meenakshi Achi had her- 
self withdrawn the necessary funds from 
the Taiping branch and herself purchased 
the draft. If the Chartered Bank at Rangoon 
had failed to honour the draft, the loss 
would have fallen on Meenakshi Achi nod 
not on the assossee. The legal position dis- 
closed by the facts of this case is exactly 
the same as it would have been if Meen- 
akshi Achi had withdrawn this sum from 
the Taiping branch in cash and had per- 
sonally carried it in cash to Ngathaing- 
gyaung and deposited it in cash with the 
Ngathainggyaung branch. A suggestion is 
made in rara. 5 of the order of reference 
that this remittance was made in an at- 
tempt to defraud the Income tax authori- 
ties, and the Income-tax officer in his 
assessment order said that the assessee had 
been "clever enough" to transfer part of 
the liability of Meenakshi Acbi to Ngatba- 
inggyaung. Wo deprecatesuoh vaguecharges 
made on no evidence wbatovor. This re- 
mittance was made at the express request 
of a client of the assessee, and there is no 
foundation whatever for the suggestion that 


she had entered into a conspiracy with the 
assessee to defraud the revenue. She desir-^ 
ed to have part of her money at Ngathaing. 
gyaung and her reason for wishing to 
have money there is no concern of the 
Income-tax authorities. If a remittance of 
this kind is to be taxed as foreign profits 
brought by a banking concern into the 
country, no bank will ever be able to make 
a remittance from a branch in one country 
to a branch in another on behalf of and at 

I 

the instructiona of a client. It is clear that 
the first question must be answered in the 
negative. The second question is : 

Whether in the circumBtanceB of the case the 
loss of Rs. 5137.8-0 suQored by the appUcanU on 
the sale of some lands and a houso» which were 
taken ever together without separate valuation for 
the lands and the bouse and sold in 'parts from 
time to time, the sale of tho entire block of the 
said assets having been completed only in the 
accounting year, is not an admissible deduction in 
computing the total income of the applicants for 
the accounting year ? 

With all due respect, I should have 
thought that this question, as framed, pro- 
vided its own answer. As I have said, the 
assessee family carried on a money-lend- 
ing business, and it bas been pointed out in 
12 Rang 483* that in this country Chettyars 
are bankers and money-lenders, and not 
landowners. They may bo compelled to take 
over lands and other immovable property 
in liquidation of debts due to them in res- 
pect of loans, but the land which is received 
in repayment of a loan is tho equivalent of 
cash, and should be treated as money s 
worth, and as such not fixed capital but 
working assets, and part of the stock-in- 
trade of their business as money-lenders. 
Furthermore, in assessing the amount of 
the profits and gains of a year which are 
chargeable to income-tax account must 
necessarily be taken of all losses incurred 
in that year. The Commissioner of Income- 
tax does not contest those propositions. 
Now, in the year 192fl-29 the assossee took 
over C3.31 acres of paddy land and a h^se 
in settlement of a debt of 
land and the house have boon sold at diUo- 
rent times since then, at the best prices 
available at the time of the respective sales. 
The assossee bas kept an account of these 
sales, and tho account shows that ^ben all 
the property bad been sold there was a low 
on the whole transaction of Rs. 6187-8^0^ 
Tlie last sale was tho sale of the bouse* 
that took place d uring the acco u^nj_yg?:r. 

4 (-84) I R 1934 Rang 974 : 161 ^ 

^iling 483. CommUaloner of Income to*. 

V P, L. B. M. Concern MlnhJe. 
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No claim on aoconnb of any loss on this 
transaotion has been made in any previons 
year, and in the accounting year the asses- 
see claimed to deduct as a trading loss the 
total loss on the whole transaotion. In my 
opinion, he was clearly entitled to do so, 
for not until the transaction had been com. 
pleted could he know what bis loss was. 
The Income-tax authorities put forward 
the, to my mind, untenable proposition that 
in each year in which a sale of a part of the 
property took place the assessee ought to 
have made an estimate of bis loss on that 
particular sale and ought to have claimed 
the loss estimated to have been incurred on 
that particular sale in the accounting year 
in which it took place. How any such esti- 
mates could possibly be made in this piece, 
meal fashion passes my comprehension. On 
some sales a loss might be estimated, on 
others a profit, and in every case tbe esti. 
mated result would be a matter, to a consi. 
derable extent, of guess-work, and tbe final 
result of this series of guesses might be 
entirely different to what tbe I’esult of tbe 
whole transaction was in actual fact. In 
12 Rang 468* at page 498 tbe learned Chief 
Justice said : 

It iB fair and ressoDable that an adiustment of 
tbe aesoflemont should bo made In tbe accounting 
;ear in wbiob tbe asEOssees sell tbe lands, nben it 
will to possible finally to aBcertain whether or not 
in rcepect of the truDBactlon a profit chargeable to 
income-tax has accrued to thoiaBsessees. 

^ith this opinion I am, with the greatest 
respect, in complete agreement, and it is 
plain that when the learned Chief Justice 
referred to the "accounting year in which 
the assessees sell the lands" be meant tbe 
year in which the lands are finally and 
completely sold and the transaction is com- 
pleted. In endeavouring to support the 
contention of tbe Commissioner of Income- 
tax, the learned Government Advocate has 
referred to the case in 59 I A 290,* and it is 
said, on the authority of this case, that, 
whenever it can be done, the assessee ought 
and must estimate bis losses each year and 
allocate them to tbe year in which they are 
in fact incurred. This is undoubtedly cor. 
rect. Bat in the course of their judgment 
in this case at p. 297 their Lordships of the 
Privy Council said this: 

Wbetber a debt is a bad debt, and If so at wbat 
point of time it became a bad debt, ato questions 
which in their Loidsbips’ view are questions of 
fact, to bo decided in tbe event of dispute by the 

S. (’82) 19 A I B 1932 P 0 178 ; 187 I C 772 : 59 I 
A 290 : 28 N L R 206 (P C), Commissioner of 
Income-tax, 0. P. & Borar v. 8. M. Cbitnavis. 
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appropriate tribunal, and not by the Ipse dixit of 
anyone else. 

Id tbe present case, no one could say that 
a loss bad been incurred on this trausaction, 
or what the amount of that loss, if any, 
was, until the transaction bad been com. 
pleted by the sale of the whole of the pro- 
perty. The case in (l940) 8 I T B 179® is 
clear authority for tbe proposition that 
when only a part of a property has been 
sold, whilst tbe rest remains in tbe hands 
of the assessee, and might result in a profit 
or might result in a loss, aod the whole 
transaction is not yet complete, no assess- 
ment can be made. The answer to tbe se- 
cond question must therefore bo that tbe 
loss of Rs. 5187-8-0 is an admissible deduc- 
tion in computing the profits and gains of 
tbe assessee for the accounting year. Tbe 
assessee is entitled, as against the Commis- 
sioner of Income-tax, to the costs of this 
reference, advocate's fee fifteen gold mohurs, 
and to a refund of tbe deposit made under 
section G6 (2). 

Roberts C. J. — I agree. 

Sharpe J. — I agree. 

Q.N./R.k, Reference ansioered. 

6. (’40) 8 I T R 179. In ro K. H. Mody, 
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Ma Tin Aye — Appellant 

V. 

Khin Khin Gyi and another — 

Respondents. 

First Appeal No. 94 of 1940» Decided ou 27tb 
March 1941, against deeroo of District Court, 
Mandalay^ D/« 9rd Judo 1940. 

(a) Buddhist Law (Burmese)^Adoption — Keit« 
tima adoption — Proof ol — Formal ceremony of 
adoption is not necessary — Whether ceremony 
takes place or not there must be proof ol publi- 
city — Ceremony public — Publicity may be estab- 
lished by proof of that fact alone — Adoption 
private — There must be proof of publicity and 
notoriety in addition — No specific occasion 
appealed to^Evidence ol isolated conversations 
with number of persons in which adoptive 
parent is alleged to have made remorks indicat- 
ing adoption of child does not constitute publi- 
city and notoriety — Publicity and notoriety in 
such case should be established by evidence of 
opinion as expressed by conduct of persons 
having special means of knowledge — Publicity 
should be of adoptive parent's intention that 
child adopted should inherit bis or her property* 

Id tbo case of a keittima adoption a formal cere- 
mooy of adoption is not necessary. Wbetber there 
is or is not a ceremony of adoption, there must be 
proof of publicity; if tbo ceremony of adoption is 
public then publicity may be established by proof of 


Ma Tin Ate v. Khin Khin Gyi 
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th:it fact alone; but if it bo private, then there must 
1)0 proof of publicity and notoriety io addition in 
order to establish the esistoDco of tho relationship. 
When a person alleging a keittima adoption relies 
for proof of the factum of adoption on a course of 
conduct which is said to bo inconsistent with any 
other supposition, then adequate proof of the publi- 
city and notoriety of the relationship must be 
insisted upon : 3G Cal 978 (P C); (’17) 4 AIR 1917 
PC 13G and (’28) 15 AIR 1928 P C 197, Bel. on. 

tP 267 Cl. 2 : P 269 0 1] 

Tfi tho case of a keittima adoption when no spe- 
ciDc occasion is appealed to, tho evidence of isolated 
private conversations with a number of persons in 
which the adoptive parent is alleged to have made, 
remarks indicating that she had adopted a certain 
child is not sufficient to establish publicity or 
notoriety so as to establish relationship of parent 
and child. In such case the notoriety or publicity 
must bo established by the evidence of opinion 
expressed by conduct of persons having special 
means of knowledge. If a person puts himself or 
herself outside the reach of tho public so as to bo 
unable to give tho status of an adopted child by 
according publicity to the new relationship, tho 
only way which is left is the method of a public 
ceremony. The publicity of which proof is required 
must be publicity of tho fact that tho adoptive 
parent intended the child to inherit his or her pro. 
porty : CSC} 23 AIR 1036 Rang 314, lid. on. 

‘ ^ (P 2G7 C 1) 

(b) Buddhist Law (Burmese) — Adoption — 
Apatitha adoption — Apatilha child living apart 
from parents is not entitled on surviving 
parent's death to inherit— Circumstancesof case 
pointing to separation having been more desir- 
able Proof of joint living cannot be dispensed 

with. 

An apatitha child who lives apart from bis or 
horparentsisnot entitled on the surviving parent's 
death to inherit. Merely because thecircumstances 
of tho case point to a separation having boon more 
desirable tho proof of joint living cannot be dis- 
pcDSod with in seeking to establish a claim to 
inbcritanco on tho ground of apatitha adoption : 
(’37) 21 AIR 1937 Rang 156. Rcl. on. (P 267 C 2J 

A. N. 13asu — for Appellant. 

6. B. Lcong — for Respondents. 

Roberts C. J. — This is an appeal from a 
decision of the learned District Judge of 
Mandalay xvho dismissed the appellant s 
application for letters of administration to 
the estate of one Daw Tint who died in a 
kyaung in the Sagaing Hills (mainly inba- 
bited by women who are devoted to religious 
observances) on ith January 1939. The evi- 
dence is that Daw Tint took the appellant 
when tho latter was three years of age from 
Ma Kin She, the grandmother of the little 
girl with whom she was living. Ma Kin 
She said that the appellant was the child of 
Ma Sbwo Hman by one So Maung but that 
Ma Shwo Hman, who was tho daughter of 
the witness Ma Kin She, was not permitted 
to marry So Maung and was married later 
to somebody else, and therefore the present 


appellant would be born out of wedlook. 
Daw Tint, on the other band, was a person 
of some social standing before she entered 
the zayat in which she began to live a 
meditative life as a recluse. The little girl 
was admittedly of very youthful age and 
became a nun at the age of six, and the 
learned Judge has pointed out that that in 
itself does not suggest that Daw Tint desired 
at that time that the little girl should in- 
herit her worldly possessions but is rather 
an argument to the contrary although in 
no way conclusive. The appellant became 
tired of being a nun and ran away with a 
pongyi by whom she gave birth to a child. 
She then came back and Daw Tint, over- 
looking this lapse, took her again to live 
with her and the appellant married some 
one else at the age of eighteen, and there- 
after they lived for a time at the kyaung 
but, of course, it was an unsuitable place 
for family life, and the evidence is that Daw 
Tint did not like to see her son. in-law loaf- 
ing about the place with nothing to do, and 
accordingly she encouraged the married 
couple to go and live at Mandalay, which 
they did in a house which was Daw Tint’s 
property. The appellant has said with great 
candour that at no time prior to Daw Tint s 
death in 1939 was she aware that she was 
anything but the natural daughter of Daw 
Tint, and this fact, to my mind, is of the 
greatest importance in deciding whether the 
status of keittima adoption contended for 
by the appellant has ever been reached. In 
5 L B R 118* at p. 123 Lord Dunedin sold . 

It has already boon laid down by this Board that, 
accordlne to the law of Burma, no formal cere- 
mony is necessary to constitute adoption. 900 may 
Ko further and say that, though adoption is a fact, 
that fact can either bo proved as having taken 
placo on a distinct and specified occwion, or may 
to inferred from a course of conduct which is in- 
consistent with any other supposition. But m 
either case publicity must bo given to tho relation- 
ship, and it is evident that tho amount of P^oo 0! 
publicity required will bo greater In cases of 
fatter category, when no distinct occasion can be 

appealed to* 

These very words were quoted *.“ 

44 I A 251® at p. 254 by the late Lord PbilH- 
more. Io 6 Rang 520.® another 
the Privy Council, the decision in 6 L B b 

118 » was referred to in the 

It was held that, according to 

no formal cer^ony is nece^s.ry toc^tituje^ 

CO!)) 36 Oal 97a"i 3 I 0 797) 6 1. B B 118 : 36 

I A 192 (PO). '-36 803: *6 0»1 
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tloD. Tbo fact of adoptioD may be ioforred from a 
course of conduct inconsistent with any other sup* 
position; but in tbatcasa the publicity or notoriety 
of the relationship must be satisfactorily proved. 

Those cases, which may be taken as re- 
presenting the settlecl law upon this matter, 
all go to show that, whether there is or is 
not a ceremony of adoption, there must be 
■proof of publicity; if the ceremony of adop- 
ition is publio then publicity may be esta- 
blisbed by proof of that fact alone; but if it 
be private, then there must bo proof of 
ipublicity and notoriety in addition in order 
to establish the esistence of the relation- 
ship. In the present case, as the learned 
District Judge has pointed out, the evidence 
tendered in support of keittima adoption 
has been the testimony of a number of 
sayadawB and other persons who visited the 
kyaung in which Daw Tint lived on different 
occasions and to whom Daw Tint is alleged 
^to have made remarks indicating that she 
|bad adopted the appellant. There was no 
occasion when all these persons wore to- 
gather and anything like a public decla- 
'ration was made; on tbo contrary they all 
'give evidence of isolated private conver- 
‘sationa, and therefore even if all that evi- 
dence is accepted at its face value, it does 
not amount to evidence of publicity or no- 
toriety such as is required in a case of this 
kind. There is no evidence hero of the 
opinion of those with special means of know- 
ledge which has been expressed by conduct 
'so as to bring it under S. 50, Evidence Act. 
If a number of persons had been called to 
say that the appellant was treated in a way 
which the Court could hold as only don- 
sisteot with the wish of Daw Tint that she 
should inherit her property, that would be 
:a different thing. But, as has been pointed 
lOut in 14 Bang 557,* the publicity of which 
■proof is required must be publicity of the 
fact that the adoptive parent intended the 
child to inherit his or her property. Mr. 
Basu has urged upon us that in the parti- 
cular circumstances of the case it was not 
easy for Daw Tint to give publicity to the 
factum of adoption; all she could do was to 
toll a number of persons who came there 
that she had in fact adopted this child and 
did intend that she should inherit her pro- 
porty; but the answer to that appears to me 
to be a simple one. A formal ceremony of 
adoption is not necessary; but if it does not 
take place the publicity which is requisite 
Ifor proof of the factum of adoption must bo 

4. (*30) 28 AIR 1936 Riog 344 : 164 I C 272 ; 14 

Rang 557, Sla Than Nyuo v. Daw Shwo Thit. 


supplied in some other way, and if a person 
puts himself or herself outside the reach of 
the public so as to be unable to give the, 
status of an adopted child by according 
publicity to the new relationship, the only 
way which is loft is the method of a public 
ceremony. 

In my opinion, therefore, the learned 
District Judge, having considered all this 
evidence and directed himself rightly with 
regard to the evidence of publicity, was cor- 
rect in coming to the conclusion that no 
keittima adoption bad been established. He 
has said in his concluding remarks that the 
most be could hold was that the adoption 
was in the apatitha form; but it is admitted 
by Mr. Basu that since the decision in 1987 
R L R 420^ an apatitha child who lives 
apart from bis or her parents is not entitled! 
on the surviving parent’s death to inherit, 
and in this case it is clear that after the 
appellant's marriage she went to live in 
Mandalay. We have been told that it was 
inconvenient that they should live at this 
zayat for nuns; but the rule of law appears 
to bo one which has been established ; 
merely because the circumstances of the^ 
case point to a separation having been more 
desirable the proof of joint living cannot be 
dispensed with in seeking to establish a 
claim to inheritance on the ground of apa- 
titha adoption. There is one matter to which 
I ought to have referred before in connexion' 
with the question of keittima adoption. It 
has been urged that at tbo time of Daw 
Tint’s death when the wife of U Lun, the 
municipal assessor in Mandalay, advanced 
some money for the funeral the fact that 
the appellant received the advance jointly 
with other persons is a point in her favour. 
In my view this contention cannot be sus- 
tained. This lady advanced money not only 
to Ma Tin Aye but to Khin Khin Gyi and 
Khin Maung Hpone, the respondents. She 
demanded on the promissory note the sig- 
nature of all parties who were in any way 
interested in Daw Tint or might possibly 
have any claim to the inheritance after Daw 
Tint's death, and she did that from a motive 
of caution which can be easily understood. 
If there had been any publicity of the fact 
that Ma Tin Aye was the keittima daughter 
of Daw Tint, there would have been no 
necessity whatever to ask for the signatures 
of Khin Khin Gyi and Khin Maung Hpone 
to the promissory note. For all these reasons 
l am of the opinion that this appeal must 

S. (’37) 24 AIR 1937 Rang 455 : 178 I C '238 : 1937 
R L R 426, Ko Po Kyal v. Ma Tboiu Kha. 
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be dismissed ■with costs, advocate’s fee ten 
gold mohurs. 

Dunkley J. — I agree. From the judg- 
ments of their Lordships of the Privy Coun- 
cil on this question of adoption one principle 
emerges very clearly, and that is that when 
a person alleging a keittima adoption relies 
for proof of the factum of adoption on a 
course of conduct which is said to be incon- 
sistent with any other supposition, then 
adequate proof of the publicity and notoriety 
of the relationship must be insisted upon. 
The principal judgments of their Lordships 
on this point have been cited by my Lord the 
Chief Justice. Now, apart from the fact that 
it is extremely unlikely that a woman who 
had withdrawn herself from the world and 
was living as a recluse in a place inhabited 
by nuns would ever think of adopting a 
child with a view to inherit, there is in this 
case no adequate proof of the publicity or 
notoriety of the relationship for which the 
appellant contends. She has called certain 
persons who have given evidence of alleged 
oral admissions made to them by the de- 
ceased, but that does not amount to publi- 
city or notoriety; and, in my v’ow, in a case 
of adoption where no distinct and specified 
occasion is appealed to, it would be ex- 
tremely difficult to establish the necessary 
publicity or notoriety without evidence of 
opinion expressed by conduct of persons 
having special means of knowledge, and 
there is no such evidence in this case. More- 
over, if the necessary publicity had been 
given to this relationship during the lifetime 
of the deceased, it is. in my opinion, impos- 
Bible that the appellant herself, who was 23 
years of age when her alleged adoptive 
mother died, would not have known of this 
relationship. She must, in fact, have come 
to know of it long before she reached that 
age if the keittima adoption was a fact 
which was publicly known. She herself 
has stated in her evidence that it was not 
until after Daw Tint’s death that she came to 
know that she was not Daw Tint's natural 
child. For these reasons, therefore, I agree 
with my Lord the Chief Justice that this 
appeal fails and must be dismissed, and I 
agree with my Lord's order as to the costs. 

G.N./n.K. Appeal diamissed. 
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Ba D j. 

U Shwe Yon — Applicant 

V. 

Maung. E — Bespondent. 

Civil Revo. No. 956 of 1940, Decided on 25tb 
February 1941, from order of Township Court, 
Tharrawaddy, in 0. B. No. 64 of 1940. 

Burma Tenancy Act (10 of 1939), S. 40 — 
Dispute relating to compensation between two 
tenants. 

The jurisdiction of a Civil Court is not barred 
from trying a dispute relating to compensation 
between two tenants. [P 269 C 1] 

Chan Htoon — for Applicant. 

Ela Min, — for Respondent. 

Order. — The point raised for decision is 
whether the jurisdiction of a civil Court is 
barred from trying a dispute of the nature 
now in question. The applicant Shwe Yon 
took a lease of paddy land from Ma Sein for 
the agricultural year 1939-40. When the year 
was over the lease was not renewed in 
favour of Shwe Yon but it was given to the 
respondent Maung E and he was put in pos- 
session thereof. Maung E started raising a 
nursery bed, ploughed up the land and made 
other arrangements for cultivation. In the 
meantime Shwe Yon applied to the Revenue 
Officer to direct the owner to renew the 
lease to him but the application was dis- 
missed. On appeal to the Deputy Commis- 
sioner the order of the Revenue Officer was 
set aside and the owner was directed to 
renew the lease and put Shwe Yon 
session of the land. In compliance with the 
order of the Deputy Commissioner the res- 
pondent Maung E was turned out of the 
land and the applicant Shwe Yon was put 
in possession thereof. In consequence thereM 
the present suit was instituted by Maung b 
against Shwe Yon. By bis plaint Maung b 
claims damages in respect of the nursery 
bed which ho had raised and the other 
arrangements which ho had made for culti- 
vation. The defence is that a civil Court is 
debarred from taking cognizance of a suit oi 
the present nature. The defence was rejected 
by the Township Judge and the suit wM 
directed to proceed to trial on the merits^ 
The present application is for revision of toe 

order rejecting the ng 

applicant. The only ^ g To 

with the question of jurisdiction is 

Tenancy Act. It provided no 

40. Except as horoinbeforeoxpre^yP^ j 
civil Court shall exercise d "termination 

the adjudlcaHon of any o Officem 

ol which is expressly entrusted to Kevenuo 

hv this Acte 
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The mattere the determination of whioh 
is expressly entrusted to Revenue Officers 
by the Act are set out in Cbs. 8, 4 and 5 of 
the said Act; the operation of some of these 
provisions has been suspended by the Ordi. 
nance 12 of 1940. None of these provisions, 
whether they are still in force or not, applies 
to a matter of the kind now in question, 
(Therefore, in my opinion, the jurisdiction 
of a civil Court is not barred from trying a 
‘dispute relating to compensation between 
jtwo tenants. For these reasons 1 dismiss 
^the application with costs two gold mohurs 
which will follow the final result of the 
case. 

k.s./r.k. Application dismissed. 
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Ba U J. 

Ma T7a Nu and others — Appellants 

V. 

Ma Than — Respondent. 

Bcferouca arising out of 8. A. No. ICl of 1940, 
Decldod on 27tb February 1941. 

Court-fees Act (1870), Sch. 2, Art. 17 (iii) — 
Suit for declaration that certain gift deed to 
which plaintiff is not party does not affect his 
right, title or Interest to land is one for mere 
declaration — Plaintiff through mistake treating 
his suit as one for declaration with consequen- 
tial relief In lower Courts and paying court-fees 
accordingly — Memorandum of appeal can be 
stamped as for mere declaration. 

Where in a suit what tho plalotill asks for is a 
declaration that under a deed of gift to which be 
Is not a parly no right, title or interest has passed 
to the defoodant, or the declaration ho asks for la 
that bis right, title or interest in the lands in suit 
is not aOectod by tho said deed of gift, the suit is a 
suit for a declaration without consequential relief. 
And because the plalntifl by mistake over-paid the 
court-fees both in tho Court of first instance and 
in tho lower appellate Court by treating tho suit 
as one for declaration with consequential relief it 
does not follow that bo should lie called upon to 
do BO in tho second appellate Court : 10 Cal 360, 
Expl.; 30 Cal 768; (’16) 2 A I R 1916 Mad 948 
(PB) and (’17) 4 A I R 1917 Cal 668, Rel. on. 

CP 270 C 1) 

Dangali — lot AppoUants, 

Tun Bj/u, Oovernnunt-Advocate — 

for the Crown. 

Order. — In this case the plaintiCfa who 
are tho appellants before this dJourt treated 
the suit whioh they instituted in the Sub. 
divisional Court of Pyinmana as a suit for 
a declaration with consequential relief. They 
valued the relief at Bs. 3000 and paid conrt- 
fees tboreoD. They lost the suit and went 
up on appeal to the District Court of Pyin- 
mans and in that Court also they paid court- 
fees on Bs. 3000. There again they lost the 
appeal and so they have now come up to 
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this Court on second appeal and paid Bs. 10 
as court-fees, arguing that their claim is 
one for a declaration without any con- 
sequential relief and that therefore tho 
memorandum of appeal should be stamped 
under Art. 17 (iii), Sch. 2, Court-fees Act. 
The Taxing Master does not agree with this 
view. Id the opinion of the learned Taxing 
Master tho plaiDtiil-appoUants cannot now 
claim that the suit is one for a mere decla- 
ration since they have treated it originally 
as one for a declaration with consequential 
relief. In support of this view the learned 
master relies on lO cal 3S0.' What has been 
decided in that case is that the appellants 
cannot change tho nature of the suit in ap. 
peal for the purpose of determining the 
court-fees payable. The question is whe- 
thor the appellants have now changed the 
nature of the suit for the purpose of deter, 
mining the court-fees payable. 

Now, the facts are these; Origiually there 
were five plaintiffs. Plaintiff l, Ko Tun 
Hlaing was the brother of the deceased 
U Seio and plaintiff 2 Ma Wa Nu was the 
first wife of U Sein. The minor plaintiffs are 
the children of Ma Wa Bu by her deceased 
husband U Sein. Sometime before bis death 
U Sein made a gift of three pieces of suit 
land to his second wife Ma Than (now res- 
pondent before this Court) by a registered 
deed. In consequence thereof, the present 
suit was instituted. In their plaint the plain- 
tiffs say that plaintiff 1, Ko Tun Ulaing, is 
the owner of the land described in para. 2 (a) 
of the plaint and that the other plaintiffs 
are tho owners of tho other pieces of land 
and that under the deed of gift executed by 
U Sein no right, title or interest in the said 
lands has passed to the defendant Ma Than. 
They further allege that by the deed of 
gift a cloud baa been cast on their title to 
the lands and their right to possession there- 
of. They tboroforo pray for a declaration 
that the plaintiffs are legally in possession 
of the suit properties, no right, title or 
intoroat to the said properties having passed 
to the defendant under the registered deed 
of gift. 

Now, the question is whether on the 
plaint as it stands, the suit is a suit for a 
mere declaration or a suit for a declaration 
with consequential relief. In 38 Mad 922 ^ 
tho Madras High CJourt says that the sub- 

1. (’84) 10 Cal 380, Mobamod Nasik v. Malkal 
tiukbadrai Uzwa Badsbab Mohal Saboba. 

2. (’16) 2 A I R 1916 Mad 948 : 28 I 0 79: 88 Mad 
922 : 28 M L J 118 (PB), AruDachalam Chotty v. 
Raagasawmy Pillal. 


Ma Wa Nu v. Ma Than (BaU J.) 
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PtancG and nofc tho language of the plaint; is 
to he looked to and that a suit for a decla- 
ration that an instrument of mortgage or 


sale executed by the plaintifif or a decree 
that has been passed against the plaintiff is 
not binding upon him is a suit for a decla- 
ration 'with consequential relief, but it adds 
that where the suit is by a person not a 
party to the bond or the decree it may be 
regarded as one for a declaration only. The 
Calcutta High Court in 30 cal 788® also holds 
the same view. It says that a suit in which 
the only prayer is to have it declared that 
a certain decree is ineffectual and inopera- 
tive against the plaintiff is a suit for a 
declaratory decree without consequential 
relief and falls under Art. 17, cl. (iii), Sch. 2, 
Court-fees Act. This was followed in 2i 0 w N 
375.‘ In principle there is no difference 
between the present case and the cases 
cited above. The plaintiffs were not parties 
to the deed of gift executed by U Sem in 
favour of the defendant and so all they ask 
for is a declaration that under the said deed 
of gift no right, title or interest has passed to 
the defendant. In other words, the declara- 
tion they ask for is that their right, title or 
interest in the lands in suit is not affected 
by tho said deed of gift. The suit out of 
which the present appeal arises, is, there- 
fore, in my opinion, a suit for a declaration 
without consequential relief. Because the 
plaintiffs by mistake over-paid the court- 
fees both in tho Court of first instance and iu 
the lower appellate Court it does not follow 
'that they should be called upon to do so in 
this Court. 

It ia, however, not within my provioco to seo 
whether tho suit is properly Iramed, whether tho 
olaiQtin is entitled to the declaration asked lor or 
what would bo tho cflect if tho plalntiOs FUccecd 
iu obtaining a declaration as prayed for. If tho 
Court trying the appeal finds th.at the suit os 
framed is not maintainable, it will either dismiss 
it or make such other order as it considers proper. 

I have only to seo whether it is a memorandum of 
appeal in a suit to obtain a declaratory decree 
where no consequential relief is prayed . (per 
GJ.o« J. in 27 C W N 972.^) ^ 

i may also refer to 30 A L J 106 and 31 A L J 
1537.^ For all these reasons I bold that tho 

3. (’03) 80 Cal 768, Einnatunnessa Khatun v. 

MB bn Cal GC8: 35 I C 797: 21 OWN 

876, Bogala Sundari Dobi v. 

5. (’24) 11 AIR 1924 Cal 183; 80 I C689: 27C WN 

972, Ookul Nath Jiu v. New Birbhuro Coal Co., 

6^(^82) 10 AIR 1932 All 660; 141 I C 112 ; (1932) 

80 A L J 466, Brij Gopal v. Buraj Karan. 

7. (’34) 21 AIR 1984 All 66 ; 149 I C 802 : (1993) 

81 A I, J 1537, Abdnl Bamad Khan v. Anjuman 

Ifllamia Oorakbp^r. 


memorandum of appeal has been correctly 
and properly stamped under Art. 17 (8) of 
Sob. 2 to the Court-fees Act. 


k.s./R.k. 


Be/erence answered. 
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Roberts C. J. and Donklet J. 
S. M. Bholat — Appellant 


Yokohama Specie Bank Ltd, — 

BespondenU 

First Appeal No. 9 of 1941, DociOed od Ttb April 
1941, agaiost decree of High Court, Id Suit No. 32 
of 1940, B/. lltb December 1940. 

(a) Negotiable Instruments Act (1881), Ss. 115 
and 113 — S. 113 does not apply to "drawee In 
case of need"~Vendor taking bill of exchange 
to his own order — Property in goods cannot 
pass to purchaser until he accepts bill and meets 
It on presentation — Purchaser accepting bill but 
dishonouring it on presentation— Contract with 
purchaser ends — Vendor presenting same to 
•‘drawee in case of need" who accepted it — 
Property in goods passed to "drawee in case of 
need.' * 

Section 113 does not apply to a •‘drawee in case 
of need” in a bill of exchange. Where the vendor 
takes a bill of exchange to his own order, the pro- 
perty iu the goods cannot pa.^s to^ the purchaser 
until ho accepts tho bill and meets it on presenta- 
tion. But when tho purchaser accepts tho bill and 
disbouours it on presentation tho contract bet wwn 
him and tho vendor comes to an oodanathoreaiter 
when tho bill is accepted and mot on prosontatioo 
by tho "drawee in case of need" the property In 
tbo ffoods passes to tho "drawee in case of need 
uiilefs Iho purchaser can show some now contract 
between him and tho vendor. U in o i, i\ 

(b) Contract Act (1872), S. 2 (b) - Silence to 
letter is not acceptance of its terms. 

Slloncc to a l.tlor doc. 
anco of the terms proposed: (1862) 11 

liel. ort. ^ 

Taluhdar — for Appellant, 

Cnwasjce — for Respondent. 

Roberts C. J This appeal must be dis- 

mi93cd. Ifc raises an astonishing amount ot 
misconception with rognrd ^ ^ 

negotiable instruments, for the facts are 
plain and admit of no real dispute and^e 
rooeluaions arising out of them 
qnite dearly by the learn^udg| 

on the original side who ‘ned the mm anfl 
who, quite rightly, was not 
plain the difference between a Jtawee 

ea-e of need” and a "payer for 

t.bo case of negotiable the 

facts show that some time m May 

plaintiff was the obtained 

of galvanized wire which be baa o 
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from a 6rm named Tobo of Osaka and the 
consignors senb to the bank in Osaka, who 
forwarded them to the branch of the Yoko* 
hama Specie Bank in Rangoon, a bill of 
lading which was a document of title to 
the goods and a bill of exchange. On the 
discounting of the latter the bill of lading 
would pass title in the goods to the payer. 
When the bill of exchange arrived at the 
bank it was seen that there was, in addition 
to the name of Bholat upon it, the name of 
the Central Commercial Corporation as 
“drawee in case of need," and that of 
course means that if the bank for any reason 
were unable to obtain payment from Mr. 
Bholat, the plaintiff, they could resort to 
the “drawee in case of need" who might, 
not out of consideration for Mr. Bholat or 
any wish to be his creditor but purely as a 
matter of its own concern, pay the money, 
and obtain title to the goods themselves 
under the bill of lading. The bank, as it was 
bound to do, first presented the bill of ex. 
change to the plaintiff, and it was accepted 
by him on 80th May 1939 for payment on 
20 th July. There bad been a dispute as to 
whether the coils of galvanized wire were 
in accordance with the speoidcatiou, and it 
is common ground that through a mistake 
in Japan far too much wire was sent and 
the coils weighed a great deal more than 
had been stipulated for, and therefore as 
the learned Judge has pointed out, Mr. 
Bholat was in a position either to repudiate 
the contract or accept it, but he chose to 
follow the middle lino and fell between two 
stools in the matter. At the outbreak of 
war long after his bill had been dishonoured 
Mr. Bholat became aware that coils of 
galvanized wire might command a much 
readier sale in the market than bad pre- 
viously been the case, and duo to difficulties 
which traders would have in order to obtain 
supplies the price was going up, and conse- 
quently it would be a very good thing for 
him to have purchased the amount in excess 
of what be originally wanted at a much 
higher price, and be endeavoured to get a 
reconsideration of the matter. But, as Mr. 
Talukdar has very properly admitted, — and 
could not do otherwise, the property in 
the galvanized wire coils never passed to 
him and the contract which he had origi- 
nally entered into by reason of bis accept- 
ing the draft came to an end when the 
draft was dishonoured on 20th July 1939. 

In those circumstances the bank had re- 
course to the “drawee in case of need,” and 
they first of all mot with some hesitation. 


but it is quite wrong to say that the bill 
was ever dishonoured by the “drawee in 
case of need.” It was accepted finally by 
the Corporation on lltb September. At that 
stage the position, of course, was that when 
the bill was mot on presentation the docu- 
ments of title to the goods would pass to 
the “draw’ee in case of need.” There is no 
kind of ground for the suggestion that they 
would pass to the plaintiff who had re- 
nounced bis position under the old contract 
and had not made any new one. In the case 
of a “payer for honour” the situation is 
quite different because the name of the 
“payer for honour” is not on the face of 
the document; he does not come in in order 
to assist an acceptor who is temporarily 
pressed for funds and to whom be desires 
to offer some kindness or whose creditor be 
is ready to be. The “drawee in case of 
need” comes in as an entirely independent 
person and bis name is inserted in the bill 
because the drawer desires to receive pay- 
ment of the money for the goods which hod 
been consigned to him. Consequently the 
provisions of S. 113, Negotiable Instruments 
Act, have no application to a "drawee in 
case of need,” as be is called in the Act 
itself. 

As the learned Judge has pointed out, 
there is authority for saying that no pro.' 
perty in the goods passes to the purchaser' 
until acceptance of tho draft where the! 
vendor (in this case tho bank) takes the bill 
to his own order, and it is clear that tbe< 

f 

bank were the owners of these goods after 
20th July and that tho first persons to make! 
a contract with them were the “drawees inj 
case of need” by their acceptance of tbei 
draft on lltb September. The bill was met^ 
on presentation on 27th September and 
thereupon the Central Commercial Corpora- 
tion were entitled to the goods. If on any 
date between those two dates and while the 
Central Commercial Corporation yet bad 
interest in the goods by reason of the fact 
that they had accepted the bill drawn on 
them in case of need, another contract bad 
been ever made with Mr. Bholat, ho might 
no doubt sue the bank on that contract. 

He has here contended op to a certain 
point that he was entitled at all time to the 
goods by reason of the fact, as ho says, that 
there was an understanding between him 
and the Yokohama Specie Bank at Rangoon 
that there would be a settlement after in- 
structions were received from Osaka. Learned 
counsel has been unable to show on his be- 
half when a firm contract was entered into 


272 Rangoon S. M. Bholat v. Yokohama Specie Bank (Dunkley J,) A.I.R. 

hut lio has tried to rely upon the visit of contract was ever entered into with him, 

t)io plaintilY to the bank on 22nd Septem* and that on the contrary the right, title and 

her and upon some subsequent correspon. interest in these goods had passed to the 

denco in which no reference is made to a third parties in case of need when the bill 

tirni contract having been entered into, which they accepted was met by them on 

Indeed from the terms of one of the letters presentation. It follows that this appeal 

it seems that an offer was made for the must be dismissed with costs on the ad 

first time, and that no acceptance had been valorem scale. 

forthcoming. We are invited to say that Donkley J.— I agree. It seems to me to 
although there is no answer to this letter beaplaincase.Theconsignorhandedoverthe 
there was an implied acceptance by the documents of title and also a bill of exchange 
bank. It is enough to remark that plaintiff go days sight to the head oflBce of the 
has nob shown that any assistant in the Yokohama Specie Bank at Osaka, and when 

bank had any authority to enter into any jJjq bank discounted the bill the goods, 

such contract, much less that he had done ^hich were being consigned, became the 

so. The learned Judge has found as a fact property of the bank. Consequently, on 

that there was no acceptance by the bank, arrival of these documents and the bill of 

Silence to a letter is nob acceptance of the exchange at Rangoon it was, of course, for 

terms proposed in it. In (18C2) 11 C B (N s) Yokohama Specie Bank at Rangoon to 

909 ,^ Mr. Felbhouse offered by letter to buy carry through the contract, which so far 

his nephew's horse for £30 15S., adding "If ^^s merely executory, with the appellant. 

I hear no more about him I shall consider ijq contract the provisions of Ss. 25 (l) 
the horse is mine at £30 159." It was held— 4 G ( 2 ), Sale of Goods Act, are clearly 

and it is now a very elementary proposi- applicable. Under 8. 26 (l) the property in 

tion of law — that Felthouse was wrong in goods did not pass to the appellant 

considering tliat the horse was his at £30 ijg had accepted and mot the bill upon 

15S. or any other figure. presentation. He accepted the bill, bub 

It is, I think, clear that the groat anxiety ^hen the bill was presented for payment 

on the p.art of Mr. Bholat to change his on 20bh July he dishonoured it. His learned 

mind and bo secure those coils of galvanized counsel concedes that thereupon the con. 

wire made him think thatsomohowthoposl. tj-get with him for the sale of these goods 

tion became altered when on 2Gtb September came to an end, and that is clear frorn the 

ho received a letter from Mr. Tobo who bad provisions of the two sections which I have 

been a long time before, but was not at that quoted. 

date any longer, the owner of the coils of Then the appellant is bound to say that 
galvanized wire. Mr. Tobo referred to bis contract entered into 

own conversations with the bank and com. hotweou the Rangoon branch of the respon- 
municabions with them and was obviously g^j appellant, and for this 

ready and willing that Mr. Bholat should p^rpogg be relies on a letter of 22 nd Septem. 
receive these consignments and was saying ^hioh he sent to the bank. To this 

90 to Mr. Bholat; he was using bis endoa- given. The letter stated 

vours on Mr. Bholat's behalf and at the appellant was at that stage pre. 

same time asking if he wanted goods of some pgjgij to pay the amount due on the bill of 
other description. It is quite plain that Mr. * gjjgpgg god all charges provided he could 
Tobo was doing his best to do further bust- j. delivery of the goods. Of course, tbab 
ness with the plaintiff and was saying that, ^ ^^^.g g^gj. ^bich had to be accepted 

90 far as ho was concerned, be was quite acceptance the appellant relies 

ready to accept payment from the plaintiff. evidence, regarding an allopd orw 

Bub the true owners of the goods, the bank, gjjggptgpce by Mr. Paul. Bub, unfortunately 
bad already made a contract with another appellant, apart from any question 

person; that contract was due to Mr. Bho- Mr Paul did say to the appei- 

lab’s default. Therefore, in my opinion, there appoUanb has omitted to prov 

can be no doubt that the learned Judge was . ' ^ jjgd any 

right in the view which he took, that Bho- . . gp^g^ ipto a contract 0 ° ^ ^ 
lafc was blowing hot and cold, had made Therefore the appellant a o 

default in bis first contract, tbab no second Vy.,„pd to fail. 

1. (1862) 11 C B (NS) 869 : 81 L J O P 804 : 10 « m /r K. Appeal dismie> 

W R 438 : 6 L T (NB) 167 : 182 B R 784, Felt- 

House y. Bindley. 



1941 I. T. CoMMR. V. S. P. K. A. R. M. Family (SB) ( Roberts C. J.) Rangoon 273 


(28) A. I. R. 1941 Rangoon 273 

SPECIAL BENCH 

Roberts 0. J., Dunklet and Shaw JJ. 

Commissioner of Income-tax 

V. 

S. P. K. A. R. M. Family. 

Civil Ref. No. 9 of 1941, Decided on 21st August 
1041, made by tbo Commissioner of Income-tax, 
Burma. 

(a) Income-tax Act (1922 as amendedln 1939), 
S. 4A (b) — Hindu joint family business — 
Family cannot be said to reside at place of resi«» 
dence of individual member where such re$i« 
dence is fortuitous and divorced from control 
and management of business. ; 

Section 4A (b) does no more than clarify tbe 
oxistlng position by pointing out that in tbo case 
of a joint Hindu family business tbo residence of 
individual members of the undivided family cannot 
bo material from which It could bo inferred that 
the family resided there if such residence wero 
fortuitous and divorced from control and manage* 
mont of tbo business. Consequently, tho family 
cannot bo said to reside in all those places wbero 
members of tbo family live, and tbo (act that one 
member of tbe undivided family eats, drinks and 
rieops at a particular place is not necessarily any 
ovidonce tbiit tbe family resides there : (*32) 19 
A 1 R 1932 Mad 496 (8 B), Dhting^ 

[P 273 0 2 ; P 274 C 1] 

(b) Income-tax Act (1922), Ss. 10 and 66 (2) 
— Book debts taken over by assessee turning 
out to be irrecoverable — Lose i$ capital loss 
and not trading loss ~ Determination of afore- 
said matter is entirely point of law once facts 
have been ascertained. 

Where tbo book debts taken over by an assessee 
turn out to be irrecovcrablo tbe loss incurred by 
tho assessee is a capital loss and not a trading loss. 
Tbe determination of tbie matter is entirely a 
question of law once tbe (acts have been ascer- 
tained. [p 274 C 1] 

U Tun Byu^ Oovernmcnl Advocate — 

(or tho Commissioner of Income-tax. 

E, C, V, Foucar — for Assessees. 

Roberts C* J. — The two questions re- 
forred to ns are as follows : 

(1) Whotber there was material upon which tbe 
Assistant Commissioner of Income-tax could come 
to tbe conclusion that tbe family of tbo 8. P. K. 
A. R. M. was resident in Burma during the 
account period relevant to the 1989-40 assessment 7 

(2) Whether there was material to hold that un- 
realized outstandings of Ra. 8979 was a capital loss 
or otherwise disallowable under tbo Burma In- 
come-tax Act ? 

As stated in tbe reference : 

During tbe account period, a major son of tbo 
family, which consists of three members, the 
father, Ramanathan Cbcltyar, and two sons, 
Annmalal, a major, and Subramaniao, a minor* 
resided in Burma for educational reasons. During 
the period of his residence, ho had nothing to do 
with tbe family's business, which was in the hands 
of a fully empowered agent. He neither messed nor 
lived at tbe family shop but in quarters of bis own 
^nd no provision was made at tho shop for resl- 
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deooe or cooking for members of tbe family, tbe 
business being conducted in a room common to 
several other Cbettyar Qrrns and the agent and 
employees messing in a hotel. 

The Commiesiooer has rolled on 55 Mad 
880 ,' in which the facts were very different. 
The case is also reported in C I T C 96,' and 
it appears from the case stated, as there set 
out, that the Hindu undivided family con- 
sisted of the manager of the family and his 
son whose permanent home was in Pudu- 
kottah and this son was a student perman- 
ently residing in Madura. This latter fact 
was not alluded to at all in tho judgment, 
and was not even mentioned in the oflieial 
report, and formed no part of the grounds 
for deciding that there was material upon 
which the Commissioner could find that the 
Hindu undivided family was resident in 
Madura. The reference to it in the head- 
note in tho report, 65 Mad 885,' is therefore 
misleading. The relevant facts were set out 
in the concluding passages of tho judgment 
of Ramesam J. as follows : 

In \his case ft cannot be said that there is no 
evidence on which tbe CommlssioDer can come to 
a conclusion as to tbo place of residence. There is 
fiomo evidence which is set ont by the Commis- 
sioner as follows : 'The manager visits these places 
periodically for tbo purpose of supervising tbe 
business. During such visits bo stays at Madura 
for varying periods as will be seen from tbe sworn 
statement given by tbe petitioner. WboDevor tbe 
manager comes to Madura bo resides In tbe busi- ' 
neis premises which are provided with a kitchen 
and other conveniences of a residenljal bouse.' 
These circumstances arc certainly some evidence 
nnd tbo question as to whether there is enough 
evidence is not a matter for us but (or tbe Com- 
missioner. 

It was not necessary for the Full Bench 
in Madras to proceed further, but there is 
DO obiter dictum in the judgment to tbe 
effect that tho case of a Hindu joint 
family, the family should be said to reside 
in all those places where members of the 
family live.** With the greatest respect I 
think that this is capable of misapprehen- 
eion; the fact that one member of a Hindu 
undivided family eats, drinks and sleeps at 
a particular place is not necessarily any 
evidence that tbe family resides there. The 
amended Act of 1939 in India states in 
8. 4A (b), 

a Hindu undivided family, firm or other associa- 
tion of persons is resident in British India unless 
tho control or management of its affairs is situated 
wholly outside British India, 

and under that section the Madras case' 

would have been rightly decided although 

1. ('32) 19 A 1 R 1932 Mad 435 : 138 I C” SdTTTs 
Mad 885 : 03 M L J 22 : 6 I T C 96 (S B), Com. 
misaioncr of Income-tax, Madras v. Somasunda- 
;ram Cbettyar, Madura. 
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tbo obiter dictum would be incorrect. And 
in my judgment the Indian Legislature did 
iuo more than to clarify the existing position 
;by pointing out that the residence of indi- 
vidual members of a Hindu undivided 
family could not be material from which it 
'could be inferred that the family resided 
■there if such residence were fortuitous and 
'divorced from control and management of 
the business. I do not understand why it 
is remarked in the case stated that Mr. 
Anuamalai Chettyar was a major son of the 
family, when it is admitted that he took no 
part in the business and was in Burma for 
educational reasons only and lived in quar- 
ters of his own, and I am not prepared to 
extend the decision in the Madras case so 
as to cover circumstances which would 
clearly not amount to residence in British 
India. During the course of the argument I 
inquired in what premises it was contended 
that the Hindu undivided family resided. 
It could not be contended that the business 
premises were used as a residence and the 
only answer which could be given was that 
the "quarters of his own" in which Mr. 
Annamalai Chettyar ate, drank and slept 
were such premises. I would hold that 
there was no evidence that these quarters 
were or would be the residence of the 
family. Moreover if the Commissioner of 
Income tax were right, it seems to me that 
if a child of eight or ten years of ago were 
sent to a boarding school a hundred miles 
away from the business premises but still 
in British Burma it would be possible to 
say on that ground alone that the Hindu 
undivided family of which ho was a mem- 
ber resided there and that appears to me to 
lead to an absurd conclusion. Very different 
materials were available to the Commis- 
sioner in the case stated to the Full Bench 
in Madras: on the present facts I would 
answer the first question in the negative. 

As to the second question the resjwn- 
dents’ advocate has not pursued the point 
raised. The respondents took over some 
book-debts at the dissolution of the S. P. K. 
A. A. M. Firm and these turned out to bo 
irrecoverable. It is enough to say that tbo 
loss sustained by the respondents was not 
one incurred as a trading loss in the year 
'under assessment, but was a capital loss. 
[The determination of this matter is how- 
ever entirely a point of law once the facts 
have been ascertained and the proper ques- 
tion to have asked was whether in the cir- 
cumstances of the case the sum of Rs. 6979 
was a capital loss or not, and not whether 


% 

there was material upon which the Com. 
missioner could so determine. The answer 
to this question is in the affirmative. Each 
side must pay its own costs, but the respon- 
dent is entitled to a refund of bis deposit. 

Dankley J. — I agree. 

Shaw J. — I agree. 

G.N./r.k. Answer accordingly. 
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SPECIAL BENCH 

Roberts C. J., Dunkley and Shaw JJ. 

Commissioner of Income-tax, Burma 

V. 

Bbagwandas Bagla. 

Civil Ref. No. 10 of 1941, Decided on 2l8t August 
1941, made by Commissioner of lacome-tax, Burma. 

Iricome-tax Act (1922), S. 4 (2)-Remittances 
from foreign business— Presumption of remit- 
tances being profits of business is rebuttable— 
Assessee purchasing timber fn Burma and 
exporting it to India lor sale— Remittances from 
India to extent of cost of timber consigned to 
India are remittances of working capital and 
not remittances of profits at all. 

The presumption that a remittance made by a 
foreign business is a remittance from out of the 
profits of the foreign business, is rebuttable. (1903) 
A C 129 and ('39) 20 A I R 1933 

Where the assessee purchases timber In Burma, 
converts it into a saleable commodity in Burma 
and then consigns it to India ‘o bo sold, a^x- 
pondituro incurred up to the 
S the ailes depots In India must bo regarded as a 
capital expenditure of tbo Burma busin*^ and 
therefore totho extent of the cost of production of 
the timber consigned to India all 
India must be regarded as romlttaucos of working 

capital and not remittances of V QVfi O ll 
A I R 1933 Rang 217, Rcl. on. [P 27C C IJ 

V Tnn Dyu, Oovernment Advocate 

lot Commissioner of Income-tax. 

il, Clark — for Assessee. 

Roberts C. J.— The question referred to 

^\vhethi?th°K was any 

\t could bo found that tho sum of Rupees 
1 09 729wasprofilsorlncomeoafnod by tho assessee 
V’ mira'Ss tbc of .OOOUO..O Eu,m». 

The respondents are a 
family resident in Burma. Broadly spik- 
ing, they have saw mills and a ° ' 

nizktion in Burma; ^hay extract t.mber^ic 

this country and export it to In 

Nobody can account, 

the timber is sold m Bupees 

ing year they sent tim excess 

11:09,612 to India for sale and th^^^ 

over that figure the respon- 

^ould b6 ft profit* thev would 

computed the eommfseion they wo 
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receive upon sales and reached a notional 
figure which was accepted by the Commis* 
sioner. After allowing for losses in con. 
nesion with the business in Rangoon as 
opposed to profits in Moulmein, and for de. 
preciatioD, the sum of Rs. 10,150 was arrived 
at. The question is whether in addition to 
this sum they received other profits from 
British India. What they received from 
British India was a sum of Rs. 10,02,450. It 
is perfectly true that profits were made in 
India from the sale of timber. The sum so 
realized amounted to Rs. 1,09,723. Now in 
computing what profit there would be from 
the sale of the timber in India it was valu- 
ed at Rs. 11,09,612. The Commissioner does 
not question this figure. No profit was made 
by the firm in Burma until it got back the 
value of this commodity. If any sum in 
excess of this sum were remitted from 
British India to British Burma there would 
be material on which it might well be held 
that the remittance of such an excess was a 
remittance of profits. But the Burma busi. 
ness has not got any profit from this source 
and indeed has sustained a loss. The Com. 
miasioner has stated in his order dated 29th 
October 1940, Aonoxure B: 

It Is argued by the applicants that the remit- 
tanccs were payment of the price of the goods 
shipped. It Is not apparent in what way this argu* 
ment supports tbo applicant’s case. But whether 
it does or not it is misconceived. There can bo no 
question of a trader paying blmsell the costs of bis 
own goods. He purchases or manufactures at a 
certain cost to himself; when ho soils what bo re- 
ceives is tbo sale proceeds of thoso goods which if 
more than bis cost gives him a profit and if less 
involves him in a loss. 

Tbo last sentence is of course correct. 
But in bis earlier remarks tbe Commis. 
sioner appears to have confused profit with 
turnover. Though the respondents may have 
made a profit in India they have not re- 
ceived it in British Burma; what they have 
received in British Burma is loss than their 
costs. The business in Burma no longer baa 
the timber nor has it received tbe full value 
of the timber much less any profits con- 
nected with its sale. The Commissioner ap. 
pears to recognize in para. 7 Annexure B that 
the remittances do not cover the value of 
the timber exported and that there is no 
apparent reason why profits arising from 
other sources should bo brought to Burma. 
In (1903) 4 Tax Oas 591^ Lord Chancellor 
Halsbury said : 

This is a large amount of profit which has been 

1. (1903) 1903 A C 129: 72 L J P C 70: 88 L T 4^ 

67 J P 841: 19 T L R 482: 4 Tax Cas 691. Scot- 
tish Provident Institution v. Allan. 


made, a large amount which, out of profits, has 
been romitt<^ to this country. If that is true, then 
income-tax is payable upon It. If that is not tho 
exact amount, but tbe parties would bo able to 
show that some part of it ought to be appropriated 
to capital, and if they could make it apparenttbat 
the thing which was received in this country was 
not only profit, or was not at all profit, but was 
simply a repayment of capital, I think it is for 
them to show that. 

It seems to me that this is what tbe res- 
pondents have done bore: they have sent to 
Burma a sum less than the value of the 
timber received. Consequently what the 
business in Burma has obtained was a pay- 
ment in cash towards replenishment of 
what I may term tho depleted stock in 
trade of tbe business there, namely timber. 
And this was in tbe nature of a repayment 
of capital. As Page C. J. pointed out in 
11 Rang 397* the only question of law that 
can arise upon such a case is whether there 
was any material before the income-tax 
authorities on which they could find that 
a sum remitted during tho year of assess, 
ment to Burma was profits or income earn- 
ed by the assessees. Where it is shown that 
a sum of money remitted in return for a 
commodity exported is less than the cost 
price of that commodity the sum remitted 
cannot be a profit on the sale thereof. This 
seems to me to dispose of the whole matter. 

Annexure C is devoted to a series of sum. 
mavies or head nbtes of cases relating to 
money remittances in money-lending busi. 
nesses and these do not assist us in the 
present matter. The timber exporters in 
Burma did not get any profits from India; 
they received some part of the turnover 
which was leas than the value of tbe timber 
and before there could be a remittance of 
some part of the profits tbo amount remit, 
ted would have to exceed tho admitted price 
of the commodity sold. This question must 
therefore be answered in tho negative. Tbe 
Commissioner must pay tho costs of this 
reference; advocate’s fee 15 gold mohurs; 
and the respondent is entitled to tbe refund 
of his deposit. 

Dunkley J 4 — I agree. At tho end of 
para. 6 of bis order in revision, from which 
this reference arises, tbe Commissioner of In- 
come-tax said in regard to tbe present case: 

There is no question of drawing any inference 
from facts, much less of entering tbo domain of 
presumption, in determining tho character or the 
purpose of tho remittauccs. 

That is undoubtedly correct; but in com- 
i ng to the co nclusion that part of these 

2. (’83) 20 A I R 1933 Rang ^17? 148Tc~33o7li 
Rang 397, V. P. R. p. L. Family v. Commis- 
sioner of Income-tax, Burma. 
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vomittanoes was a remittance of proSts the 
Commissioner really acted on the presump. 
tioD that when a remittance is made by a 
foreign business the remittance is a remit- 
tance from out of the proCts of the foreign 
business. That presumption is rebuttable, 
11 Rang 307,^ and the facts show that in this 
case the remittances wore remittances of 
working capital. The raw material was ex- 
tracted or purchased in Burma; it was con- 
iverted into a saleable commodity in Burma, 
.and was than consigned to India to be sold. 
Clearly, up to the stage when the timber 
reached the sales depots in India all o.x- 
penditure incurred was capital expendi- 
ture, incurred by the Burma business. The 
Burma business had to be reimbursed to 
this extent, otherwise it would come to a 
standstill. Ilonco. to the extent of the costs 
of production of the timber consigned to 
India, all remittances from India wore re- 
mitta’ncos of working capital and nob remit- 
tances of profits at all. Now, for the purpose 
of maiDtainiug the accounts of the Burma 
• business and of the India business, a value 
was placed on the timber cousiguod to India. 
In the Burma accounts this value was 
sliown as the sale value of the timber to the 
branches in India, and in the India accounts 
it was shown as the i)Urchaso value from 
Burma. It represented the cost of produc- 
tion in Burma of the saleable article. These 
figures might have boon challenged by the 
income-tax authorities, and the assossco 
might have been called upon to prove the 
actual cost of production, hub ho was not 
and the asscsseo’s Ogures wore accepted by 
the income-tax autlioritios. Hence the value 
of the timber consigned to India, as shown 
in the assosseo's books of account, repro- 
sented the cost of production of that timber 
in Burma. Up to that amount all remit- 
tances from India 'wore therefore remit- 
tances of working capital. Since the total 
remittances wore less than that amount, 
there was no remittance of profits, and the 
question referred must be answered in the 
negative. 

Shaw J. I agree and have nothing fur- 

ther to add. 

g.n./R.k. Answer accordingly. 
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Roberts C. J. and Dunkley J. 

Ma Nyun Yin — Appellant 

V. 

Ma Kyin and others — Respondents, 

First Appeals Nos. 78 and 79 of 1940, Decided 
oa 21st March 1941, from judgment of High 
Court in C. R. No. 120 and 0. M. No. 77 of 1939 
and F. A. No. 76 of 1940. 

(a) Buddhist Law (Burmese) — Adoption — 
Keittima and apatitha adoptions proved— Keit- 
tima adoptee excludes apatitha adoptee who ac- 
quires no interest in adoptive parent’s estate — 
Apatitha adoption alone proved — Adoptee ac- 
quires equal interest in adoptive parent's estate 
with parent’s legal representatives. 

Where adoptions both in the keittim.^ and 
.apatitha form are proved the keittima adoptee 
excludes the .apatitha adoptee who acquires no 
interest in the estate of his adoptive parent. But 
where apatitha adoption alone is established the 
adoptee acquires an equal interest In the estate of 
his adoptive parent with the legal representatives 
of the p.areut : {'30) 23 A I R 193G Rang 344, Rel, 
on. CP 278 C 9) 

(b) Appeal — Appeal from original side of 
High Court — Principles to be applied by ap- 
pellate Court in dealing with appeal, stated. 

In appeals from the original side of the High 
Court the appellate Court should see first, whether 
the principles of law applicable to the case were 
appreciated and correctly applied ; secondly, who- 
ihor there was evidence upon which the Court of 
first instaDco could find the facts as it did, thirdly, 
whether any mistake of fact or of iuferenco, or any 
material oversight has occurred, any one of which 
might reasonably afloct the result and, fourthly, 
whether the weight of the evidence shows that the 
trial Court cam© to a right concluslou bearing m 
mind that the Judge who saw and heard the wit- 
nesses is in a much bettor po.sition to form an 
estimate of the worth of the testimony than the 
appolUto Court which has 

t^ge: ('40) 27 A I R 1040 Rang 111. ^ 

(c) Buddhist Law (Burmese) — Adoption - 
Publicity must be given to 

formal ceremony is necessary — Adoption may 
be inierred from course of conduct 
with other supposition — In such case p X 

must be satisfactorily proved -- ' 

tion— Formal ceremony of giving and jj 

adoption before credible 

to secure publicity and notoriety established — 
Proof of adoption Is complete. 

No doubt under the Burmese BuddbUt law in 
Hifi case of an adoption publicity must bo given 

sro',:Sip • ! l b'^ u- (b oi, u 

No tormo. ccromon, i, JSS 

torily proved : (’28) lH A I R 1928 1 ^ jj 

'"‘But ..hero . tormol VoU't'hovl 
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who were summoned Id order to secure publicity 
and notoriety to tho (actum o( adoption, proof of 
adoption is complete. Where tho formal giving 
and taking is done privately, publicity must after- 
wards be given to the fact. But where tho core- 
mony itself is public the fact of its having been so 
CDSoros at once and for all tinio the degree of 
notoriety requisite for the establishmont of the 
relationship, and no amount of negative evidence 
pointing to tho lack of such relationship by reason 
of subsequent conduct can aflect the conclusion 
unless it is direoted towards showing tho breaking 
of the adoptive tie. [P 280 C 1 ; P 282 C 2] 

(d) Buddhist Law (Burmese) — Adoption — 
Keittima — Adoptive parent cannot disinherit 
keittima adoptee or on his death defeat grand* 
child's claim. 

The relationship between an adoptive parent 
and bis keittima adopted child cannot be ter- 
minated by the unilateral act of the parent. It Is 
not open for the adoptive parent who repents of 
bis choice to disinherit the keittima adopted 
child ; or when such a child has died, to defeat the 
grandchild’s claim on his estate by conduct which 
shows a desire to defeat it : (**11) 28 A I R 1941 
Rang 67, Rel. on. (P 280 C 1] 

(e) Evidence Act (1872), S. 32 (5) — Adoption 
— Statement aa lo relationship by adoptive 
parent's deceased sister is admissible under 
section 32 (5). 

In the case of an alleged adoption a statement 
as to the relatioosbip between the adoptive parent 
and the adoptee made by the adoptive parent's 
deceased sister is admissible under 8. 32 (5). 

(P281 0 1) 

(0 Buddhist Law (Burmese) — Adoption — 
Declaration by Burman Buddhist as to devolu* 
tion of property being declaration as to some 
degree of relationship is admissible under S. 32 
(5), Evidence Act — It is also relevant as con- 
duct by oUeged adoptive parent throwing light 
on question of adoption. 

Amongst Burman Buddhists who are incapable 
of making wills a declaration as to the devolution 
of property being a declaration as to some dogroe 
of relationship is admissible under 6. 32 (5), Evi- 
dence Act, in a case of alleged adoption. It is also 
relevant as conduct by tho alleged adoptive father 
throwing a light upon the question of adoption. 

(P 281 C 1] 

(g) Buddhist Law (Burmese) — Adoption — 
Reputation can be established only by admis- 
sible evidence — Rumours or gossip as to 
existence or non-existence of adoption is inad- 
missible — Evidence of persons with special 
means of knowledge as to behaviour of parties 
between whom relationship is alleged is admis- 
sible — Witness acquainted with adoptive parents 
who discussed their social and family relations 
with him — Evidence by witness as to adoptive 
parents’ silence on question of adoption is ad- 
missible. 

Id tho case of an adoption by a Burman Bud- 
dhist a reputation as to the relationship can only 
be oetablisbed by admiedble evidence. Section SO, 
Evidence Act, excludes evidence of mere rumour 
or gossip to the eOect that an adoption has taken 
place or that such and such a person has no 
adopted child. The opinion of anyone who has 
special means of knowledge as to the existence of 


the rolatloDsbip of one person to another being 
relevant when that opinion is expressed by con- 
duct, evidence as to the behaviour of the partied 
between whom the relationship is alleged to exist 
towards each other and as to the treatment ac- 
corded to them by others Is admissible. The evi- 
dence of a witness, who was acquainted with the 
adoptive pirents and with whom they discussed 
their social and family aSairs, as to the silenco of 
the adoptive parents on the question of adoption 
is admissible under S. 50, Evidence Act. But un* 
less it were first established that tbe witness was a 
person who in tbe ordinary course would be likely 
to be told, tbe fact that be was not informed 
about tbo adoption would not be relevant. Other 
evidence admissible in proof of adoption is that 
falling under 8. 32 (5) and (C), Evidence Act. 

(P 282 C 2 ; P 293 C 2 ; P 291 0 1) 

(h) Buddhist Law (Burmese) — Adoption — 
Keittima and apatitba — Fact of formal cere- 
mony indicates adoption with view to inherit- 
ance that is keittima adoption — There would 
be no object in formal ceremony in apatitba 
adoption. 

Tbo fact of a formal ceremony is only explicable 
on tbo ground that adoption with a view to in- 
bcritanco that is a keittima adoption is taking 
place : in the lesser form of adoption, apatitba, 
there would be no object in any (orinul ceremony 
at all. [l> 284 C 1, 2) 

(i) Buddhist Law (Burmese) — Keittima adop- 
tion — Proof — Adoptee’s natural parents resid- 
ing near her adoptive parent’s bouse ^ Fact 
that adoptee’s marriage took place at adoptive 
parents’ house and that her husband came to 
live with her at her adoptive parents’ house are 
of considerable importance. 

In coDsidoring the evidence relating to tbo proof 
of keittima adoption tho fact that though tbo 
natural parents of tho adoptee resided near tho 
bouse of her adoptive parents the roarringo foeti- 
vities of the adoptee took place at her adoptive 
parents' bouse and that alter tbo marriage her 
husband came to reside with her at her adoptive 
parents' house arc of considerable importance. 

CP 285 C 1] 

(]) Buddhist Law (Burmese) — Inheritance 
— Grandchild's right to Inherit is not condi- 
tioned by performance of moral obligation 
owing to grandparent. 

Under tho Burmese Buddhist law a grandchild's 
right to iohoritance is not conditioned by tbo per- 
formance of any moral obligation which he or she 
may owe to a grandparent : ('33) 20 A I R 1933 
Rang 50, IteL on, (P 290 C 1] 

(k) Civil P. C. (1908), O. 6, R. 17 — Person 
claiming to be keittima child cannot be allowed 
to amend his petition by slating in alternative 
that he was apatitba child when whole evidence 
of his rival claiming to be keittima child has 
been recorded. 

A person claiming to bo a keittima child cannot 
bo allowed to amend bis petition at a late stage by 
stating that in the aUernativo ho was tbo apatitba 
child after tbe whole of the cvidooco of bis rival 
claiming to be a keittima child has been recorded. 

CP 294 C 1) 

Dr. Ba Ilan at\d Ba U (or Appellant. 

N, M, Cotcasjee aud Doctor — 

for Respondents 1 to 14. 
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Roberts C. J. — The three appeals, with 
which we are dealiog in these judgments, 
arise out of two applications for letters of 
administration to the estate of U SanChein, 
who died on 19th November 193S, and one 
application for a succession certificate to 
collect the debts due to U San Chein's 
estate. The original applicant for a succes- 
sion certificate was U Aung Gyi, who 
claimed to be the sole heir of the deceased 
as being his sole surviving brother. U Aung 
Gyi died after presenting his application, 
and the name of his daughter Ma Chit was 
substituted as the applicant. The two ap- 
plicants for letters of administration were 
Ma Nyun Yin, who claimed to be the 
legitimate daughter of the keittima adopted 
daughter, named Ma Thin Hlaing, of the 
deceased, and Maung Saw iMaung, who 
claimed that ho and his brother Maung Hla 
Shwo wore the keittima adopted sons of the 
deceased. The relationship of U .\uog Gyi 
to the deceased was admitted by the other 
parties. Tlio alleged relationsliip of Ma 
Nyun Yin and of M.uing Saw Maung was, 
in eacli case, denied hy the opposite par- 
ties. Consoquontly the two applications for 
letters of administration l)ccamo contested 
:.nd wore converted into suits, being civil 
iJcgular Nos. liOaud 239of 1039 of this Court, 
and tlic application for a succession certifi- 
cate was lioard as civil Miscellaneous C.aso 
No. 77 of 19’ ). Tlio throe matters were tried 
together, and after a hearing which occupied 
nr. days aud duriug whicli nearly 1100 typed 
pages of oral evidence were recorded, the 
learned .Tudgeon tliooriginal side, in a consi- 
dered judgriiont, dated 17tli May inio, whicli 
was delivered in civil Regular No. 12 of 1939, 
held that Ma Nyun Yin h.ad failed to prove 
that her deceased mother, Ma Tliin Illaing, 
liad boon adopted as a keittima child by the 
deceascfl, and that Maung Saw Maung had 
not boon adopted by the deceased cither in 
the keittima or in the apatitha form. Con- 
sociuently ho dismissed Ijoth the applications 
for letters of administration and granted a 
succession certificate to Ma Chit. 

Against these decisions both Ma Nyun 
Yin and Maung Saw Maung have filed ap. 
t)eale. In First Appeal No. 7.s of 1940 Ma Nyun 
Yin has appealed against the decision tliat 
her mother, Ma Thin Hlaing, was not adop- 
tod in the keittima form by U San Choin 
and bis wife. Ma R Byu; tbe respondents 
in this appeal are the legal roprosontatives 
of U Aung Gyi (deceased) and Maung Saw 
Maung. In First Appeal No. 70 of 1940 Ma 
Nyun Yin has appealed against tbe decision 


granting a succession certificate to Ma Chit; 
Ma Obit and Maung Saw Maung are res- 
pondents in this appeal. In First Appeal 
No. 76 of 1940 Maung Saw Maung has ap- 
pealed against the decision that be is not an 
adopted son of the deceased, and the legal 
representatives of U Aung Gyi (deceased) 
and Ma Nyun Yin are respondents in this 
appeal. Maung Saw Maung does not appear 
to have been made a party to tbe applica- 
tion of Ma Chit for a succession certificate. 
Of course, bo ought to have been joined as 
a respondent in these proceedings, and the 
failure to join him as a party is probably 
the reason why he has not filed an appeal 
against tbe grant of a succession certificate. 


It is common ground that if either Ma 
Nyun Y'in can prove the keittima adoption 
of her mother, or Maung Saw Maung can 
prove bis keittima adoption, U Aung Gyi, 
or rather his legal representatives as now 
representing him have no interest at all in 
the estate of U San Chein, and therefore 
Ma Chit’s application fora succession certi. 
ficato must fail. It is further common ground 
that if Ma Nyun Yin can establish tbe 
keittima adoption of the mother, but Maung 
Saw Maung fails to prove his keittima ad- 
option, then ^la Nyun Yin is the sole heir 
of U San Choin. If Ma Nyun Yin and 
Maung Saw Maung both succeed in osta. 
blisbing keittima adoptions, then Maung 
Saw Maung has the major interest in the 
estate and should be granted letters of 
administration. If Ma Nyun Ym fails to 
establish the adoption of her mother, but 
Maung Saw Maung succeeds in establishing 
his keittima adoption, then ho and his bro- 
tbor, whom ho admits to bo on the same 
footing as himself, are the sole heirs of U 
San Chein. and he should bo granted letters. 
Proof of an apatitha adoption by Jlaung 
Saw Maung will not help him if Ma Nyun 
Yin is able to establish the keittima adop- 
tion of her mother, for adoption in the 
apatitha form would in that case give Inm 
no interest in the estate. But if Ma Npn 
Yin is not able to establish the keittima 
adoption of her mother, proof of adoption 
in tbe apatitha form would give ^laung 8 a 
Maung an equal interest in the estate with 

the legal representatives ’^ 4 ' 

and entitle him to the grant of letters . 
Rang 557.» Under these « 

order to decide the throe 

him it was incumbent oojha learn^i^l 
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Judge to hear all the evideuce of all the 
parties and to arrive at definite findings as 
to whether Ma Nyun Yin and Maung Saw 
Maung were the adopted children of U San 
Chein. I desire at the outset to reaffirm 
what I said in 1940 R L R 168,® with refer- 
ence to appeals from the original side of 
this Court : 

What the appellate Court has to do is to see 
flfst, whether the principles of law applicable to 
the case were appreciated and correctly appli(^ ; 
secondly, whether there was evidence upon which 
the Court of drst instance could find the facts as 
it did ; thirdly, whether any mistake of fact or of 
inference, or any material oversight has occurred, 
any one of which might reasonably affect the 
result; aud, fourthly whether the weight of the 
evidence shows that the trial Court came to a 
right conclusion bearing In mind that the Judge 
who saw aud hoard the witnesses is in a much 
better position to form an estimate of the worth of 
the testimony than the appellate Court which has 
not bad that advantage. 

Many of the witnesses in these proceed- 
ings wero interested persons being related 
in one way or another to the parties or to 
some of them, and before a clear view can 
be obtained of the whole matter it is neces- 
sary to give some account of the families to 
which U San Chein and his wife Daw E 
Byu belonged. U Paik and Daw Min Thu, 
the adoptive parents of U San Chein, bad 
tliree natural children. One was Ma Pu, also 
referred to os Daw Pu, who married U Po 
Tha, afterwards Sir Po Tba; another was U 
Aung Gyi to whom reference has already 
been made: and tho third was Daw E Mya 
whose son Maung On is a witness for the 
respondents. U San Chein married Daw E 
Byu in about 1891. They bod a child born 
in 1893 who died in infancy at the age of 
five or six weeks. Daw E Byu was born in 
about 167C and would be about seventeen 
when her baby died. It has not boon easy 
to get exact dates but fortunately there is 
no substantial disagreement between the 
parties as to the dates on which admitted 
facts occurred. Daw E Byu was tho daugh- 
ter of U Sbwe Ya by the latter’s first wife 
Daw Hpaw. Her mother died whilst Daw 
E Byu was a baby and U Shwe Ya married 
his deceased wife’s sister Ma Thai Nu. They 
had eight children (half sisters and half 
brothers of Daw E Byu). Their names 
were ; Daw Hnin Yin (who subsequently 
became the wife of U Tun SI), Daw E Kin 
(now a widow), Maung Maung, Ma Kyin 
Kyin, Ma Thin Hlaing (the mother of Ma 
Nyun Yin), Ma E Nyun, Maung E Hpe and 

2. (’40) 27 A I R 1940 Bang 117 : 183 I C 634 : 

1940 BLR 168, Ma Tbao Via v. Ma Than May, 
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Ma Sein Net. The only survivors of these 
eight children are Daw Hnin Yin and Daw 
E Kin. U Sbwe Ya’s second wife Ma Thai 
Nu died in 1893. U Sbwe Ya lived at Yeg- 
yaw until a fire broke out in that quarter. 
The date of this fire was stated by counsel 
in the trial Court to be 1897, but it is now 
agreed that it was 1895. (U Tun Si in his 
evidence gives the date os 1257 B.E. which 
would make it 1895.) At the time of the 
fire U Shwe Ya was a widower. All bis 
children were living with him including 
Daw E Byu and his son-in-law U San Chein 
and another son-in-law U Tun Si. MaTbin 
Hlaing was boro about 1890, and was about 
three years old when Daw E Byu's child 
died; and Daw E Byu as the eldest daugh- 
ter brought up Ma Thin Hlaing under her 
father’s roof. After the fire U Shwe Ya 
went to live at Nyaungdan Singapore quar- 
ter. U San Chein and Daw E Byu also 
went to live at Nyaungdan but in a separate 
house. Ma Thin Hlaing continued to live 
with her father U Shwe Ya for a short 
l>eriod after this. Ho subsequently married 
Ma Thin Htun, and was absent at Phagu a 
good deal. He died in 1908. 

The case (or the appellant Ma Nyun Yin 
is that her mother Ma Thin Hlaing was 
formally adopted in the presence of elders 
by U San Chein and Daw E Byu. Daw E 
Byu missed the little girl, and as she had 
no child of her own U Shwe Ya agreed to 
give her Ma Thin Hlaing provided it was 
understood beyond doubt that tho adoption 
was in the keittima form; and this was 
agreed to and publicly done. If the factum 
of adoption in or about 189G can be esta- 
blished then the appellant Ma Nyun Yin 
would succeed in her claim. It is admit- 
tedly not easy to prove the happening of 
this event alleged to have taken place over 
forty years ago, but tho appellant urges 
that tho subsequent course of conduct pur- 
sued by U San Chein and Daw E Byu 
corroborates the evidence of a formal adop- 
tion at an earlier date. The learned trial 
Judge says in bis judgment : 

Now what IB cioar is that oven ii an alleged 
keittima child can refer to a distinct and specified 
occasion on which he was asked for and taken in 
adoption, be must still prove publicity and noto- 
riety of his relationship with bis adoptive parents; 
the publicity and notoriety mean the publicity 
and notoriety of the intention of the -person who 
takes the child of another in adoption that the 
child eball inherit: 14 Rang 557.1 The intentfdh 
can be proved by the course of conduct of the 
adoptive parents towards the adopted child and 
tho admission made by tho adoptive parents. If the 
intention oi the adoptive parents is that the child 
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shall inherit from them ou their death they will 
treat the child in the same way as they will treat 
(heir natural child* 

Now docs the evidence produced by the plaintiff 
prove this point satisfactorily ? 

The learned Judge examined the evi- 
dence and stated later (at page 25 of the 
judgment) : 

\Vbat in tny opinion clinches the matter is the 
absence of reliable and trustworthy evidence on the 
questions oi publicity and notoriety of the relation- 
ship of U San Choiu with the plaintiS’s mother. 

It is true that he has rejected the evi- 
dence of the plaintiff on the issue of the 
formal adoption, but he seems to have 
thought it necessary for the plaintiff to prove 
tho subsequent publicity and notoriety of 
the relationship, and to have considered 
that a want of knowledge as to that relation- 
ship, on the part of persons who knew U 
San Cbein in his later years is conclusive 
(against the plaintiff-appellant, Ma Nyun 
lYin. Now it is true that publicity must be 
.given to the relationship, as pointed out by 
iLord Dunedin in 5 I. i; U 118* at p. 123. 
iBut whore a formal ceremony of giving and 
itaking in keittiina adoption is shown to 
have taken jJaco in tho presence of credible 
.witnesses who wore summoned in order to 
(secure publicity and notoriety to tho factum 
of adoption, proof of adoption is complete. 
.It is not open for an adoptive parent who 
repents of his choice to disinherit a koittima 
adopted child; or when such a child has 
'died, to defeat tho grandchild's claim on 
his estate by conduct which shows a desire 
to defeat it. In G Rang 5-20* at p. 523. Sir 

Lancelot Sanderson said : 

In 5 L R 118'‘ it was bcUl that, according to 
tho law of Rurma, no formal ceremony >:« neces- 
sary to constitute adoption. Tho fact of adoption 
may be inferred from a court^o of conduct incon- 
sistent with any other supposition; but in that 
casfl tho puMicity or nolorioty of tho relationship 
must bo i>«atislactOTily proved. 

In the other case, that is to say, where 
there is a formal giving and taking, if it bo 
done privately, publicity must afterwards 
be given to the fact. But where the cere- 
'mony itself is jiublic the fact of its having 
been so onsuro.s at onco and for all time the 
[degree of notoriety requisite for the esta- 
blishment of the relationship. Ma Thin 
Hlaing married Maung Ilia Maung in 1908 
and the present appellant was born in 1911. 
Ma Thin. Dlaing died in 191G and Daw E 
Byu died in 1918. After tiie latter's death 

3. (’10) 5 L B R 118: 36 Cal 978: 36 I A 192: 3 IC 

797: 10 C L J 263: 14 C W N 111 (PC), Ma Ywot 

V* Ma Me. 

4 . (-28) 16 A I R 1928 P C 197: HO I C 306: 6 

Rang 520 (P C), Maung Ba Pev.MaungShweBa. 


IT San Ghein went into a zayat on the slopes 
of the Shwedagon Pagoda, and though be 
did not take the yellow robe he eschewed 
society in his later years. Much evidence 
has been directed to the coarse of conduct 
which be adopted to bis grandchild after 
Ma Thin Hlaing’s death until bis own death 
in 1938, Ma Nyun Yin and her aunt Daw 
Hnin Yin endeavouring to show that the 
former was treated with generosity and at- 
tention by U San Cbein, whilst the respon- 
dents called evidence of conduct which they 
contended would show not only that the 
alleged relationship was far from being noto- 
rious at that time but that U Sau Cbein 
was acting in a manner inconsistent with 
Ma Nyun Yin’s present claim. In this con- 
nexion however it must be observed that 
the fact in issue is whether Ma Tbiu Hlaing 
was the keittima daughter, and not whether 
U San Cbein wished to acknowledge the 
fact after she was dead. Though his con- 
duct in the last twenty years of his life may 
not assist this appellant’s case at all, yet it 
cannot be conclusive in favour of the res- 
pondents: even if U San Cbein were shown 
to have publicly declared during that period 
that he had never adopted MaThin Hlaing, 
though considerable weight might beattach- 
od to such evidence it would still be neces- 
sary to see whether this declaration was a 
truthful one or was prompted by a desire to 
defeat this appellant’s claim. I make these 
observations at an early stage in this judg- 
ment because it seems to me that tho learn, 
od trial Judge attached undue weight to the 
relevance of the evidence given by a number 
of gontlomon whom lie described as the 
cream of Burmese society. They were 
witnesses upon whoso testimony the Court 
could rely without the least hesitation, but 
they were not persons who were bound or 
oven likely to have known of tho adoption 
of Ma Thin Hlaing if it had takeu place. 

Sir U Thin, a Senator and President of 
the Burma Chamber of Commerce, said he 
was not well acquainted with U San Chein 
prior to tho marriage of U Aung Uyi s 
daughter in 1012 . It was after the witness 
became a trustee of the Shwedagon Pagoda 
in 1921 that ho began to meet U San Chem 
frequently ; he had no occasion to discuss 
tho latter’s family affairs with 
never beard be had any children. U ’Them 
Maung. the Advocate-General of Burm . 

used to meet U San Chain sometimos at^^^^^ 
Shwedagon Pagoda about 1928 

U San Chein never discnss^ ^ unversed 
matters with the witness ; they con 
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on matters concerning religion and a trust 
connected with the Pagoda trustees. Con. 
sequently the witness never heard anything 
about Ma Thin Hlaing. Dr. U Set is Vice- 
Chancellor of Eangoon University. He as- 
sented to the suggestion put to him that 
U San Ghein was a mere acquaintance and 
not a particular friend. The acquaintance- 
ship dated as far back as 1913 but at no time 
did they discuss personal or family matters. 
U Po Byaw is a director of the Reserve 
Bank of India and a trustee of the Sbwe- 
dagon pagoda. He was another acquaintance 
of U San Cbein but be gave no evidence of 
any conversation with him, and could carry 
the matter no further. Finally there was U 
Po Han, a member of the Public Services 
Commission who has at one time officiated 
as a Judge of this High Court. lie said bo 
knew U San Choin for roughly 20 years 
before his death. (It must be remember, 
ed that Ma Thin Hlaing died about 22 
years before U San Cbein.) Sometimes 
they passed each other on morning walks 
and would wish each other good day: they 
had no occasion to discuss family affairs. 
The witness says he “would have beard of 
it” if San Cheiu had adopted any children, 
and explains that ho was rather intimate 
with Daw E Mya (that is San Chein’s 
sister): she was a talkative lady and dis- 
cussed family matters with great relish, and 
the witness cannot believe that she would 
not have referred to San Choin’s adopted 
child or children, if ho liad any. Daw E 
Mya being now dead any such statement 
by her would bo admissible under S. 82 (6). 
Evidence Act. But it must be remembered 
that Daw E Mya was the sister of U Aung 
Gyi, and it does not seem likely that she 
would want to give publicity to the fact 
that U San Choin had adopted a half sister 
of his wife’s and that this adopted daughter 
had died and that a grandchild was sur- 
viviug. 

U Po Han says that U San Cbein de- 
clared that his estate would go to U Aung 
Gyi after hie death. There was some argu- 
ment as to the admissibility of this state- 
ment as not referring to the existence of n 
relationship within the meaning of S.82 (s), 
Evidence Act. However, amongst Burman 
Buddhists who are incapable of making 
wills a declaration as to the devolution of 
property may bo a declaration as to some 
degree of relationship, and might also be 
relevant as conduct by the alleged adoptive 
father which throws a light upon the ques- 
tion at issue. But when it is admitted it 
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shows very little. Some time shortly before 
bis death when U San Cbein was living on 
the pagoda slopes he gave away a lakh of 
rui^ees; and it was at this time that he said 
he had made adequate provision for U Aung 
Gyi during his lifetime and that on his 
death Aung Gyi would get bis estate. More- 
over it is established in evidence that U San 
Cbein opened a joint account in bis own 
name and U Aung Gyi’s at Lloyds Bank in 
Rangoon on 28 th October 1938, less than a 
month before his death, with the sum of 
Rs. 50,000. The learned Judge deals with 
this in the following way (p. 2 i of the judg- 
ment) : 

That U San Cbcio did make a gift to U Aucg 
Oyl la not in dispute. Therefore if U San Cbein 
was liberal coougb to make a gift of Bs. 50,OCO to 
bis brother bj adoption one would also expect him 
to bo liberal enough to m.'iko a gilt of asimibirsum 
(if not a bigger one) to the plaintifi if the plalntifl 
was really his grandchild by adoption. He did not 
do BO. 

With great respect to the learned Judge's 
view I confess that this argument seems 
surprising to me. To begin with, it was not 
an outright gift but the opening of a joint 
account. U Aung Gyi could not got any of 
this money during U San Gbein's lifetime 
without the latter’s consent : but be could 
draw it out, and did in fact do so, after U 
San Cboin's death. If U San Cbein know 
that bis brother could get the whole of the 
estate, where would be the necessity for 
making such provision for him? In my view 
the fact of bis doing so in such a way goes 
a considerable distance towards proving that 
whatever U San Choin may have said be 
was well aware that if all the relevant facts 
could be proved U Aung Gyi would not get 
his estate. It is true that U Aung Gyi was 
in poor health ; that would be all the more 
reason for making him an outright gift but 
that is not what was done. What was dono 
was to ensure that if he survived U San 
Chein be would receive a substantial sum. 
Tbe statement of U San Cbein that he had 
already made this provision for his brother 
must have been made within a very short 
time of bis death, when Ma Thin Hlaing 
had been dead for over 20 years. There was 
no need for U San Chein to make such pro- 
vision for the plaintiff at that time: if she 
was the daughter of bis adopted keittima 
daughter she would be his heiress. U Ba 
Cho gave evidence similar to that of U Po 
Han. He was an old schoolfellow of and a 
little younger than U San Chein, and gave 
bis age as 6C at the hearing early in 1910. 
He said that U San Chein never mentioned 


282 Rangoon Ma Ntun Yin v. Ma Kyin (Roberts C. J,) i, I, R, 


to him that be bad an adopted child or 
grandchild, bub said bis property would go 
to his elder brother. He used to see U San 
Cbeiu at the zayat especially just before his 
death, and it was on his advice that U San 
Chein made this provision for U Aung Gyi. 
The witness said he told U San Chein “al- 
though you say that your property will go 
straight to your elder brother there is 
nothing definitely done for that purpose.” 
Tlie need to do something definite must 
have arisen through the apprehension that 
U Aung Gyi might not turn out to be bis 
brother’s heir after all. When however U 
B.a Cho was asked about his visits at a much 
earlier date to the house of U San Chein 
and Daw E Byu during the lifetime of Ma 
Thin Hlaing and Ma Nyein May (a cousin 
who was living in the house and who it is 
said was also adopted) he answered "I mean 
to say I did not see how U San Chein and 
Daw E Byu treated these two girls.” 
Another witness U Kalayanahai. Wuntha is 
a Buddhist monk with the distinction of 
Aggamanapandita, conferred las the learned 
.Judge observed) by His Excellency the 
Governor only on such monks as are re- 
nowned for scholarship and piety. Flo came 
to know U 8an Clioin in 1910 wlien the 
latter first came to tlio /ayat shortly after 
Daw E Byu's death. "U San Chein said he 
had already lost liis wife and that ho bad 
no children,” (This was three years after 
Ma Thin Illaing's death.) ''rio said, I am 
alone and I have made up my mind to lead 
a pious life.” This witness was most care- 
ful to confine liitnsolf to statements within 
his own knowledge. Ho never saw or hoard 
of Ma Nyun Yin and U San Chein never 
mentioned that ho had adopted any child. 
U Kalayana on one occasion suggested that 
lie should do so, hut ho replied "what is 
tl )0 use of tny adopting anyone now? 

Now all this oviclonco greatly impressed 
flio learned Judge against the plaintifl JIa 
Nyun Yin. Tt certainly appears to mo that 
when he came to consider her case as a 
whole he approached it from the point of 
view tliat so many persons of integrity had 
either stated they never heard of any adop- 
tion or that during the last years before 1 ) 
San Chein’s death they holiovod U Aung 
Gyi to bo his heir, that the story told by 
the plaintiff’s witnesses of wlmt happened 
in 1890 was bound to bo false. But I have 
not approached the question at issue in this 
way. First of all it appears to mo that the 
probative value of all this evidence is small 
though the truthfulness of those who gave 


it is beyond question. As I said in igi 0 | 
B li B 562^ "a reputation can only be estab- 
lished by admissible evidence” and S.50, 
Evidence Act, excludes evidence of mere 
rumour or gossip to the effect that an adop- 
tion has taken place or that such and such 
a person has no adopted child. The opinion 
of anyone who has special means of know- 
ledge as to the existence of the relationship 
of one person to another is a relevant fact, 
if that opinion is expressed by conduct. 
Evidence may therefore be given as to the 
behaviour of the parties between whom the 
relationship is alleged to exist towards each 
other and as to the treatment accorded to 
them by others. But further than that it 
c.annot go unless it is admissible within 
els. 5 and 6 of S.32 of the Act. Witnesses 
cannot bo allowed to speak as to current 
gossip in the neighbourhood of the exis- 
tence of a relation or of the absence of any 
relationship at all. 

So far as oral testimony is concerned, 
therefore those who had opportunities of 
seoing the treatment accorded by U San 
Chein and Daw E Byu to Ma Thin Olaiog 
or by other persons to Ma Thin Hlaing, can 
come to the Court and describe such treat- 
moot. And the Court will consider such 
ovidonco as relevant under S. 60, and will' 
seek to infer from the conduct described a 
conclusiou as to the existence or non.exis.j 
tonce of the relationship. Once there is evi-j 
donee which is conclusive in establishing; 
the fact of a public adoption by means of aj 
formal ceremony, no necessity exists for| 
further evidence on the point; and no 
amount of negative evidence pointing to the 
lack of such relationship by reason o sub- 
sequent conduct can affect the conclusion 
unless, indeed, it is directed towards show- 
ing the breaking of the adoptive tie. If. 
however, the ovidonco in support of a public 
adoption is scanty or in other 
doubtful value, the Court will consider the 
effect of the evidence under S. 50 m order to 
assist it in forming a conclusion as to the 
existence of the alleged relationship, bao- 
tion .32. cl. (5) admits oral ovidoiice of state- 
ments by deceased persons os to relationship 
by blood, marriage or adoption, 
they bad special means of a 

provided the statement was 
the question in dispute was ra«sed- °° 
section of tbo Evidence Act f 
of the currant talk of ”■ 

the very good reason that 

d ' NToi 27 AIR 19*0 ' 
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hours may be aod ofteu are quite misin* 
formed as to his private affairs, and that 
their opiDions are purely coDjeotural, unless 
they are derived from some one who has 
special knowledge of the question at issue. 
If such a person is alive he can come to 
the Court and state the facts on which he 
bases bis opinion; if he is dead his special 
knowledge must be shown to exist before 
any statement made by him prior to the 
controversy is admitted in evidence. 

It appears from what has been set down 
upon the record that there was a good deal 
of surprise after U San Cbein's death at the 
claim of the plaintiff. A groat many persons 
who gave evidence in this case bad never 
heard of her. Still the question remains 
whether long before these persons came to 
have their conversations with U San Chein 
he had not adopted her mother. It is very 
important to notice, and I think that at 
times it has been lost sight of in this case, 
that the real issue relates to events long 
before U San Chein entered the zayat in 
1919. There was. in the evidence, a tendency 
.to consider how U San Chein behaved to 
the plaiutilT, but this is quite a secondary 
matter and I do not regard it as a deter, 
mining factor in disposing of her appeal. If 
undue weight has been attached to it no 
small part of the blame lies in the urgency 
with which the plaintilT herself put for. 
ward this part of her case. 

With these preliminary remarks I pass 
on to consider the evidence called in sup- 
port of the formal adoption ceremony in or 
about 169G. At this time Ma Thin Hlaing 
was six years of ago aod Daw E Byu was 
about twenty. Although the latter’s baby 
bad died some tliroo years before there is 
no evidence one way or the other as to her 
state of health or whether she might ho 
deemed likely in the ordinary course of 
events to bear further children. It is, how- 
ever, clear that she did not do so. It is said 
U[>OD the one band that the husband of a 
young married woman of twenty ie not 
likely to have adopted a child of six; and 
no doubt there is some force in that conton. 
tion when the bare proposition is stated 
without reference to the attendant circum. 
stances of a particular case. The learned 
trial .Judge has taken it into account in arriv. 
ing at his conclusions. But, on the other 
baud, we know that Daw E Byu bod no 
further children, and that she had brought 
up Ma Thin Qlaing,hor half sister, who lost 
her mother at about the same time as the 
death of Daw E Byu's very young baby. 
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Then there was a separation after the 
Yegyaw fire, and for the first time Daw E 
Byu found herself living apart from Ma Thin 
Hlaing. The latter’s father U Sbwe Ya was 
a good deal away at Phagu and there was 
really no one upon whom the care of this 
young child devolved. Daw Hnin Y’in, the 
eldest sister of the whole blood, had already 
married U Tun Si and according to her they 
had adopted her younger brother Maung E 
Hpo, and on the death of Daw Hnin Yin's 
mother had also adopted Ma Kyin Kyin. 
As for Daw E Kin if her age is correctly 
given she would only be thirteen in 1896. It 
is difficult to see wlio would look after Ma 
Thin Hlaing and it is not disputed that 
Daw E Byu bad done so before the separa- 
tion of the families resultant on the Yegyaw 
fire. 

There is therefore no inherent improba- 
bility in the suppositions that the evidence 
that Daw E Byu asked for Ma Thin Hlaing 
to go and live with her is correct. U Shwe 
Ya was going to and from Phagu, not at a 
great distance from Rangoon but still at 
least two hours journey, where he had some 
business dealings in paddy at this time. He 
had a large family. U San Chein was well 
to do even in 189G, I do not find it unlikely 
that U Sbwe Ya should stipulate that if bis 
daughter was going to live with U San 
Chein and Daw E Byu she should be taken 
in keittima adoption, and that assent was 
given to this counter proposal. It was the 
case of Ma Nyun Yin that Daw E Mya, the 
sister of U San Chein, interested herself in 
bringing about this relationship. The per- 
sons who give evidence of the formal cere, 
inony of adoption in 1696 are Daw Hnin 
Yin and her husband U Tun Si, DawE Kin, 
U Pe, who is a cousin of Daw E Byu, and 
Daw Thin, who is the only person not re- 
lated to the parties who testifies on this 
point, .^nd the question is whether their 
evidence is conclusive, or whether it is to 
be brushed aside altogether; or whether it 
contains material on which it would be safe 
to act if, and only if, it is substantially cor- 
roborated'by evidence of the course of con. 
duct of the parties on subsequent occasions. 
One of the great difficulties in considering 
this is that Daw Hnin Yin has given evi. 
donee in relation to another matter, namely 
the treatment by U San Cheio of bis alleg- 
ed grandchild, which cannot be accepted. 
For this reason I prefer to take as a basis 
for the appellant's contentions the story 
told by Daw E Khin, She states that U San 
Chein and Daw E Byu came and asked 
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U Shwe Ya not oncobut several times forMa 
Tbin Hlaing to bo given in adoption to 
thoin. Tliey said: “We have no children." 
They were bnally encouraged to make a 
formal request in the presence of elders, 
and did so in the presence of fourteen or 
fifteen of thorn. U Shwo Ya said : “ Well 
if you aro taking my child or daughter you 
can tako her as keittima daughter of yours." 
The adoptive parents said "Very well" and 
took tiio child away. The witness said that 
U I’oTha, husband ofDawPu, and brother, 
in law of U San Chein persuaded her and 
her older sister not to obstruct this adop. 
tion. He was present with Daw Pu his 
wife, and her sister Daw E Mya. All these 
persons aro dead. There were also present 
Daw Hnin Yin and her husband U Tun Si, 
D Pe and Daw Thin. An elder who was 


adoption, apatitha, there would be no object 
in any formal ceremony at all: see Richard- 
son, Laws of Menoo, Vol. lO, p. 319. If her 
evidence is to be believed it is clear that 
there was a formal ceremony. The learned 
trial Judge has disbelieved her evidence. He 
says she is only what is often termed in 
this country a shampooer, which means a 
kind of masseuse, and that he was not im- 
pressed with her behaviour in the witness 
bos. He says “even if her evidence is accep- 
ted it does not prove the keittima form of 
adoption" but only the apatitha form. How- 
ever she certainly said in cross-esamination: 

U Po Tha said to U Shwo Ya — Brother, don't 
you bo taking trouble on youraell. Qive her to thorn 
to be adpoted as a keittima child. U Shwo Ya said 
— Well, thoy have no childreu oi their own. If 
they nro going to .adopt her as a keittima child I 
will give. 


present was U Pan U. It is not stated whe. And thereupon, she says, he handed the 
ther he is dead or alive, but if he were an child over to them there. If this evidence 
elder in 189G it is hardly likely that he were believed it is plainly evidence of a 
would bo alive now. This witness is a widow giving and taking in keittima adoption. Now 
of 57 years of age. She insists that her why was the learned Judge so sceptical of 

father said "It must bo a keittima adoption her evidence? We have to bear in mind that 

or my daughter docs not go out of my he saw and heard her and could form an 

house." At that time Ma Nyein May had expression of the value of what she said, but 

not been adopted by U San Chein and Daw I think we must also bear in mind that it 
I’ Ryu. i^ not accurate to say that her evidence 

U Po is a rice mill owner and a cousin went no further than to suggest apatitha 
of tho late Daw E Ryu; ho was 77 years adoption. She gave her age as 78. She was 
old at tho time of giving his evideuco. no relation to anyone connected with this 
Ho says that U San Chein asked him to case but a more neighbour of U San Chein. 
speak to U Shwe Ya and to get him to She was closely cross-examined and on the 
allow Ma Thin Illaiog to be adopted as his 3Gth foolscap page of our record of the type 

keittima daughter; lie says there was a written evidence it is shown that she was a 

formal ceremony and 0 Po Tha said bit resentful of being described as a profes- 
"Koyingale, give away” to %vhich U Shwo sional shampooer. It was next sug^sfce 
Ya replied "Will give." The learned advocate that she supplied medicines to U San Ohein 
asked "Give what? and witness responded: for a small reward, and she said that was 
'I will give daughter with a right to inherit.' true and added I used the little know e go 
This witness was asked about tho other I had. Do you want medicine now can 
persons who wore present. Ho did not men- give you." The learned Judge desen e s 
tion Daw Thoin. Nevertheless Daw Thien as flippancy in ofTeriog to treat the lawyer 
claims to have lioen present: she was the for defendant l. Let ® 

only non-rolative there who has given ovi- demeanour and we did not. e ^ 

donee. She says she lived in a neighbouring doubtful if this should discouu o w 
house and was called in to a gathering con- value of her testimony. She dome ' 
sisting of Ko Po Tha. Daw Pu, Daw E Mya. was a professional shampooer or 

U Tun Si. Daw Hnin Yin. Daw E Kin, U and the dofondants-respondents '^®|^ 

Pan U and his wife. (She gives tho younger by her answer. She is onnn. 

members of tho party tho names which thoy reckoned very advanced on 

would have possessed at that date.) There try and she says she is bi ax- 

was a formal giving in adoption. Tliough what she owns. Having *'®8Y** , t° sj ig 

she does not say that any word indicating pressed view of the learnM na aoto© 

keittima adoption was used tho fact of a right to accept her ®^. it 

;formal ceremony is only explicable on the caution but not 1° “Y -hand of Daw 

ground that adoption with a view to inheri- altogether. U Tun Si is 0 aorrobo- 

tance is taking place; in the lesser form of Hnin Yin; be and bis wi e 
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rate the evideoce given in favour of a 
keittima adoption ceremooy. Both of them 
eay that Daw Thin was present and U Tun 
Si says that U Fa was there, but Daw Hnin 
Y^in says she is not sure about this. The 
mere fact of her sayiog this makes me think 
that so far as this event is concerned she is 
trying to speak the truth. 

Pausing at this point I cannot feel conh* 
dent that this evidence is conclusive, nei* 
ther do I think that it should be altogether 
brushed aside. What the appellate Court 
must therefore do is to see whether it con. 
tains material on which it would be safe to 
act if it is substantially corroborated by 
evidence of the course of conduct of the 
parties and those in a position to know the 
real facts on subsequent occasions. I am 
quite unimpressed by the contention that 
some of the elders ought to have been 
called. After a lapse of 44 years it is re. 
markable that any drst-hand evidence of this 
alleged ceremony should bo forthcoming. 
From the point of view of the respondents 
no assistance can be forthcoming. Sir Po Tha, 
Daw Pu, his wife, U Aung Gyi and Daw E 
Mya are all dead, whilst Ma Chit, the 
daughter of U Aung Gyi, and Maung On, 
the eon of Daw E Mya, were too young at 
that date to have known what did or did 
not happen. The Grst piece of corroborative 
evidence in favour of the keittima adoption 
.of Ma Thin Hlaing is afforded by the events 
leurrounding her marriage in 1908 to U Hla 
iMaung. Although the house of her natural 
^father U Shwo Ya was close by, the marri. 
age festivities took place at Daw E Byu's 
house; and after the marriage U Hla Maung 
‘came to live under the roof of U San Chein 
and Daw E Byu. Both these facts in my 
view are of considerable importance. By 
the year 11 X )8 U Shwe Ya bad amassed eutfi. 
cient property to be described as well off. 
Yet be was never present at the wedding 
of bis natural daughter Ma Thin Hlaing. 
A very full account of what happened has 
been given by the witnesses for the plain, 
tiff. As Sir Lancelot Sanderson said in 
C Rang 620*: 

The learned Judges of the Ohiaf Coark in Lower 
Burma held that lor a young man on bis marriage 
to go and live with bis parents-in-law was strictly 
In accordance wltb the Burmese custom ; 

and this finding was impliedly accepted. 
The marriage was said to have been arranged 
by Daw E Mya who approached Daw Kyin, 
the elder sister of the prospective bride, 
groom. U Hla Manng learned that be was 
expected to bring to the marriage a sum of 


Rs. 6000. (It is necessary to note here that 
the use of the word dowry is the mistake of 
a translator and has no moaning in Burmese 
Buddhist marriages.) U Hla Maung says 
that two or three hundred guests were pre. 
sent and U Po Tha took a leading part at the 
festivities whilst U May Oung (apparently 
subsequently Homo Member of the Execu- 
tivo Council) delivered an address. Daw E 
Kin says that D Ala Maung came of a good 
family, and Daw Hnin Yin agreed. Daw 
Thin was another guest present. The lear- 
ned Judge describes her as ‘ubiquitous’ but 
I do not see why a near neighbour should 
not have been invited. She says it was 
remarked that the bridegroom was bringing 
Hs. 6000 as his marriage portion, and Daw 
E Byu said they were bearing the expenses 
of the festivities whilst U San Chein said 
“I have got two daughters as heirs; except 
these two daughters who else would be 
entitled to inherit my estate.” They also 
said that Ma Thin Hlaing bad already got 
jewellery for herself. U Po Yin, called as a 
witness on the other side, denies that U 
May Oung was present at the marriage; 
asked in cross. examination whether Rupees 
COOO was brought by the bridegroom be at 
once remarked that the sum was Rs. 6000. 
This makes it at least likely that inquiry 
was made by the bridegroom’s party as to 
what the bride’s relatives intended to do. 
Daw Kyin, the elder sister of D Hla Maung, 
said that before the marriage Daw E Byu 
told her that the bride was her keittima 
adopted daughter. She continues the ac. 
count of what took place at the marriage. 
She says that U San Chein expressly said 
at the wedding that Ma Thin Hlaing was 
keittima adopted daughter. U Sint who 
attended as a friend of the bridegroom cor. 
roborates the story generally but does not 
say that anyone who is now deceased and 
bad special means of knowledge at that time 
referred explicitly to the fact of keittima 
adoption, though he remembers that U San 
Chein said he had taken two daughters "in 
adoption". This would be a pointless state, 
ment unless keittima adoption was meant. 
Maung So Hlaing, a brother of tha bride- 
groom, stated that his elder sister Daw Kyin 
told him at the time that the bride was the 
keittima adopted daughter of U San Chein. 
This evidence is admissible under s. 157 , 
Evidence Act. He says that at the wedding 
U San Chein said be had only these two 
daughters who were to inherit his estate. 
The other, of course, was Ma Nyein 
May. 
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Bat the really important matter which 
arises out of all this is that U Hla Maung 
wont to live uncier U San Chein's roof. It 
is roost clillicult to believe that this would 
ever have liappened if his bride had been 
merely the half sister of Daw E Byu. In 
tliat event they would have sought other 
quarters. But as Maung So Hlaingsaid in his 
evidence; "Mostly sons-in-Iaw start living 
with their father-in-law after the wedding.” 
I’ nia Maung's own story is that he work- 
ed for his father-in-law and was provided 
with sustenance for himself and his wife and 
with ample pocket money. In view of this 
arrangement there would be no need for U 
San Chein to provide any specific sum at 
the marriage of Ma Thin Hlaing for she 
would have no need of it. The sum of 
Bs. 5000 brought by the bridegroom and 
paid over in cash would make it apparent 
that apart from being a decent young roan 
of good family the bridegroom was not 
entirely without resources and would con- 
vince the guests, to use a familiar expres- 
sion, that the bride was not being thrown 
away upon an adventurer. It is also natural 
that if the sum of Rs. 5000 was brought to 
the marriage from the bridegroom’s side U 
San Choin would bo asked what contribu- 
tion lie would make, and would thus he 
given the opportunity of making the state- 
ment attributed to him. 

The respondents’ case is that U Hla 
Maung lived in II San Choin s house be- 
cause he was helping the latter in his 
business. Bearing in mind prevalent customs 
i find this unconvincing. He remained there 
even after his wife’s death in 1910 until his 
subsequent marriage to Ma Thaung of Pegu. 
He then left. This was his third wife, for 
after Ma Thin Hlaing’s death be married 
Ma Nyo in May who was his younger sister- 
in-law by adoption but this marriage was 
terminated by her death within a year. 
There is a good deal of evidence that U 
San Choin treated Ma Thin Hlaing as his 
keittima daughter. U Pe says she had the 
keys of the house. Maung Po Hmyn a 
tenant of U San Chein, says that U San 
Chein stated that she was the keittima 
adopted daughter. She used to produce 
money and hand it over to the witness 
to pay cultivators and U Po Kyi, a field 
labourer, gave evidence to the same effect. 
Such evidence as there is to the contrary 
comes from Ma Chit herself, Maung On, the 
son of Daw E Mya, and a witness named 
Ma Sein. This last witness has a claim 
against the estate and it is suggested that if 


the appellant Ma Nyn Yin is successful this 
will be contested, but that her cousin Ma 
Chit will not contest it. Some reliance has 
been placed, in my view unadvisedly, by the 
respondents upon a document which is Ex. 9. 
After the death of U Shwe Ya, U San Chein 
had a claim upon bis estate and bis legal 
representatives conveyed some 232 acres 
paddy lands to U San Chein and Daw E 
Byu. In this indenture Daw E Byu who 
was a daughter of U Shwe Ya appears both 
as transferor and transferee. She did not 
execute a release to her brothers and sisters 
in consideration of this transfer by him to 
herself and her husband as might have 
been expected, but we are asked to say that 
because Ma Thin Hlaing's name appears as 
the daughter of TJ Shwe Ya, her natural 
father, and as a transferor, that this shows 
she had not then been taken in adoption. 
The evidence is that U San Chein insisted 
on the names of all U Shwe Ya’a natural 
children including that of his own wife and 
of Maung E Hpe (said by Daw Hnin Yin 
to be her adopted son) to be included in 
this conveyance in order to avoid any kind 
of uncertainty and subsequent dispute. In 
view of the way in which the document 
was drawn up I do not regard these recitals 
as evidence of any importance. It does 
however show that Ma Thin Hlaing was 
residing at No. 18, Lower Poozoondaung, 
Rangoon, in thelsame bouse as U San Chein 
and Daw B Byu at a time subsequent to 
her marriage to U Hla Maung. If she were 
merely a half sister of Daw E Byu she and 
her husband would have ceased to reside 


ere after their marriage. 

The next corroborative evidence of im- 
rtance relates to an alleged visit of ^ San 
leinand Daw E Byu to Mandalay Hill 
the occasion of the gilding of the Kuthoe- 
w Pagoda by Sir Po Tha in 1912. Manda- 
f is distant some 400 miles from Rangoon 
d a very large party of friends and relations 
lited Mandalay to take part in this cere- 
)ny: and as persons who visit a distant 
wn will do, they saw the sights after the 
ation ceremony in Mandalay, and many 
them climbed the numerous ste^ ap 
mdalay Hill to pay respects to U Khanti. 
9 hermit, and to make offerings in 
jmoration of their visit to ° 

.anti’s evidence was taken on commission. 

Whei? the Rllding of The 
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entrj msdo Jn the book. Ko Hla Meoog and Ma 
Thin Hlaiog also made donation and the fact was 
recorded in the book ae shown in the entry. 

The relevant entries are as follows : 

On 4th waning of Thadingyqt Paya-amagyi 
Daw Thu of house No. 13 Nyaungdan Pazundaung 
Rangoon — 2 compartments — 200; Sandawdwln 
Tazaung-amaMa E Mya and daughter Ma Nu Nu 
of bouse No. 14 Nyaungdan Pazaundaung Rangoon 
—1 compartment — 100; Kyaungtaga U San Cheln, 
KyaungMaEByu, daughters Ma Thin Hlaing and 
Ma Nyein May of house No. 13 Nyaungdon Pazun- 
daung Rangoon — 2 compartments — 200; 

then follows : 

Maung Hla Maung, Ma Thin Hlaing and children 
of house No. Id Nyaungdan Pazundaung Rangoon 
1 compartment — 100. 

• • • • 

Meritorious deed of Kyaungtaga U San Chein, 
EyaungamaMaEByu, daughters Ma Thin Hlaing 
and Ma Nyein May of Nyaungdan Pazundaung 
Rangoon. 

It is customary to put up name boards 
with the names of donors inscribed thereon, 
and it is beyond all question that a name 
board was put up and that on it Ma Thin 
Hlaing was described as tbe daughter of U 
San Chein and Daw E Byu. When U Khanti 
was cross-examined ho agreed that owing to 
the big crowd ho could not say whether all 
the persons recorded in tbe book were pre- 
sent when the entries were made. It is quite 
true that his evidence does not conclusively 
prove that U San Chein was present. It is, 
however, admitted that Daw E Byu, Ma 
Thin Hlaing and U Hla Maung were there 
and there is a strong a priori probability 
that U San Chein would accompany bis 
wife on such an occasion. U Sa Be who is a 
retired head clerk of tbe Deputy Commis. 
eioner gave evidence on commission. He re- 
members the gilding of tbe pagoda by Sir 
Fo Tba, and states that be was asked by U 
San Chein and Daw Hbin Yin to take them 
up to Mandalay Hill and see U Ebanti. He 
did so and be states : 

I saw U San Chein give currency notes to U 
Rbantl. I saw U Kbantl make entries in a register 
of donors from tbe dictation of U Saw Chein. 

The learned Judge says this evidence 
must be left out of consideration altogether 
because it appears that the witness stated 
that this pagoda gilding aeremony took 
place in 1026 or 102G whereas the real date 
was 1912. He was not cross-examined but it 
is clear that he is not speaking of any 
difTereot visit since this particular pagoda 
gilding was attended with great publicity 
and was one of tbe most spectacular bene- 
factions of Sir Po Tba. In tbe absence of 
any cballengo by the other side, I 6 nd it 
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impossible to conclude that U Sa Bo was 
never there and has come forward with a 
story which is a pure invention to please 
this appellant and her aunts. Her witnesses 
of course state that U San Chain was of 
the party. The witnesses for the defendants 
admitted that Daw E Byu came but they 
strenuously deny that U San Chein accom- 
panied her. The reason they give is that 
Sir Po Tha had recently married a young 
dancing girl, Ma Ngwe Sein, shortly after 
the death of his wife. Daw Pu who was U 
San Chein’s sister, and this has greatly 
offended tbe latter. The learned Judge says 
he had no reason to doubt that U San Chein 
was angry and be accepts this explanation 
of U San Chein’s absence from Mandalay. 
It is well to observe in this connexion that 
Daw Kin, tbe mother of Ma Ngwe Sein, was 
called by tbe defendants. She says that U 
San Cbein did not go to Mandalay but she 
admits that Daw Min Thu and her family 
were all there and all putting up in the 
same house as U Po Tha’s party. Daw Min 
Thu was the mother of Daw Fu and if she 
did not take umbrage at the remarriage of 
U Po Tba after her daughter's death, it 
seems difficult to understand why U San 
Chein should do so. 

It appears to be undisputed by the de- 
fence witnesses that Daw E Mya was of the 
party which visited Mandalay ; see tbe evi- 
dence of Maung On and Ma Sein. She was 
sister of Daw Pu and she had taken no 
offence at U Po Tba's remarriage. It might 
of course bo possible for any man to resent 
his sister's husband marrying again after 
her death or the nature of the match he 
made; but the evidence here shows that it 
was not resented by tbe womenfolk of tbe 
family, and that being so I see no reason 
(and no special reason has been offered) why 
U San Chein should resent it any more 
than they. It must bo remembered that tbe 
names both of Daw Thu and Ma Aye Mya 
are shown in Ex. A. They undoubtedly 
accompanied tbe party. U is frankly admit- 
ted that Daw E Mya went to Mandalay, 
and tbe question is who caused this inscrip- 
tion to be put up and these entries to be 
made in tbe records at Mandalay Hill show- 
ing Ma Thin Hlaing and Ma Nyein May as 
tbe daughters of U San Chein and bis wife. 
Tbe defence have conjectured that U Hla 
Maung might have done it, but this is the 
purest surmise. If these instructions had 
been falsely given by U Hla Maung and 
Daw E Byu or U San Chein had discovered 
the fact, it might have led to a serions 
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rjuarrel. U San Chein ^as by no means an 
old man; it seems most unlikely that U Hla 
Maung in 1012 %vas busying himself in fabri- 
cating evidence which might possibly bo of 
use many years later. And if he desired to' 
do so there is no kind of explanation as to 
why he should include the name of Ma 
Nycin May as another daughter of U San 
Chein. Although the suggestion that these 
witnesses were prompted by U Hla Maung 
was made in the appellate Court he wag not 
cTOSs-exaniined in the Court below on this 
point. 

Having arrived at the conclusion that U 
San Chein did not go to Mandalay Hill at 
all. and indeed never even accompanied the 
party to Mandalay for the gilding of the 
pagoda, the learned Judge has dismissed 
these entries and the resulting inscription 
from further consideration. I cannot help 
thinking that inasmuch as both the husband 
and wife must consent to the factum of 
adoption the learned Judge concluded that 
this evidence was valueless if U San Chein 
was not actively associated in person with 
these transactions at Mandalay Hill. But 
the plaintin' does not seek to prove an adop- 
tion by a formal act to which publicity was 
given on Mandalay Hill in 1912 . Her case 
is that her mother had been adopted for- 
mally and publicly in 1890 and that the 
evidence supporting this is corroborated by 
the entries in U Khanti’s books at a much 
later date. Assuming that the witnesses 
who testify to U San Cbein's presence are 
mistaken, and have grown to persuade them- 
selves after this long lapse of time and bear- 
ing in mind the book entries that be was 
actually there when in fact he was not, still 
Daw E Byu was admittedly there. If it 
were she who caused these entries to be 
made she might well be doing so. not only 
on her own behalf but on behalf of her 
husband, by reason of the fact that the real 
adoption had taken place long before. 

Id the trial Court the tendency seems to 
have been to find out what a number of 
highly reputable people thought after U San 
Choin’s death in 1938 and to approach the 
evidence of long past events with great 
suspicion because of their lack of knowledge 
of any adoption. But from the evidence of 
events prior to and including the visit to 
Mandalay Hill 1 am of opinion that the 
plaintiff made out a very strong prima facie 
case ; the circumstances of her marriage, 
the dwelling of her husband under U San 
Chein’s roof, and the entries in U Khanti's 
books all affording valuable corroboration 


of the account given by her witneases of a 
formal ceremony of adoption in 1896. 

Ma Thin Hlaing died of plague in 1916. 
The defendants called Saya Kha as a wit- 
ness ; be deseribed himself as a Burmese 
physician and his story is that U San Chein 
sent for him and said "my youngest sister- 
in-law is sick.” He says he treated her ; 
the disease was plague ; and he told U San 
Chein it was not curable. In cross-exami- 
nation he said he bad been a broker for 
paddy firms and that he used to visit U 
San Cbein's house every three or four days 
for at least four years before Ma Thin 
Hlaing died, but be never knew her name 
till be attended her on her death bed. U 
Hla Maung says Saya Eha was not there 
at all : be knows of Saya Kha as a paddy 
broker only. Dr. Pedley attended his wife 
on her death bed. U Tun Si saw Dr. Pedley 
there. Daw Hnin Yin also says that Dr. 
Pedley was called in and no Burmese doctor 
was in attendance. The learned trial Judge 

said (on page 24 of bis judgment) ; 

Fuctber tbero is no dispute that U San Cbein 
put up sovcr.il religious buildings in Rangoon alter 
the death of his wife and on all these buildings ho 
put up inscriptions saying that they were the gift 
of himself and his wife Daw B Byu. In none of 
these Inscriptions Exs. 19 to 23 was the name of 
tbo pLiintifl included. If a Burmin Buddhist dedi- 
cates any building to religious uses or gives any 
charity ho generally does it in tbo namo of his 
wife, chlldreoaod grand-obildren; see the evidence 
of U Po Han on this point. 

Some raiaappreheugion must have existed 
in the learned Judge's mind on this point 
for U Po Han did not say that at all. All 
he said was that it was usual to have dedi- 
cation ceremonies and that the donor s inti- 
mate and near relations would be present , 
and Sir U Thwin gave evidence to the same 
effect. But Ma Thin Hlaing had died in 
1916 and Daw E Byu outlived her by two 
years. Ma Thin Hlaing could not therefore 
have been presepfc at any ceremony of deau 
cation of a building put up after Daw E 
Byu’s death. On this matter Daw Hnm 
Yin was cross-examined, and asked why U 
San Chein should nob have mentioned the 
names of his two daughters with that of 
his deceased wife. She said after the death 
of a person nobody cares to have the name 
inserted.” There is no evidence ‘J./® 
customary for the name of a deceas^ obiW 

to be added to such 

the name of a deceased .. j 

ted. It is Perh^Pl di^ in 

name of Daw E Bya's ohild who di«l m 

earlv infancy would be put on the insorip 

Zn ; i? is cLt that this name was not m 
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fact added to it, Again altbongh the build, 
ings were put up by U San Gbein it is not 
clear bow the inscriptions got there. U 
Kalayanab.Bi.Wontha who was his spiri. 
tual adviser for the last 20 years of bis life 
was never asked about this and he might 
surely have known whether the directions 
for inscriptions emanated from U San Gbein. 
According to Saya Thin who was a building 
contractor, U San Gbein instructed that a 
Tazaung which bad been destroyed by fire 
should be repaired. This was in about 1931. 
About the same time a brick cave was built 
rather to the west of the Sbwedagon pagoda 
platform, and about a year later some bridg. 
ing work was done and later on still further 
work. The witness was given some iron 
carving to do but he did not actually con. 
struct the buildings. He does not know who 
ordered the inscriptions or when they were 
put in place, but he was asked to supervise 
the photographing of them by Ma Ghit the 
daughter of the late U Aung Gyl and this 
took place on 20th March 1939. One of the 
inscriptions at least was not put up till 
after U San Ghein’s death. This was ad. 
mitted by the defendants’ counsel during 
the course of U Kuniya's evidence. 

The conduct of U San Ghein to Ma Nyun 
Yin after the former had retired to the 
pagoda slopes in 1019 seems to me to be a 
relatively unimportant matter. It must not 
be forgotten that it was not Ma Nyun Yin 
but her dead mother who is alleged to have 
been the adopted daughter. After the death 
of Ma Thin Illaing, U San Ghein may well 
laave bean averse to giving any fresh publi. 
city which would assist a possible claim by 
the plaintiff to his estate after his death. 
There was no ear. boring ceremony for Ma 
Nyun Yin. If this had taken place, the 
normal time first would have been about 
1921 when she was ten years old. U Hla 
Maung married Ma Nyein May about five 
months after the death of Ma Thin Hlaingj 
but bis second wife died in child birth ii 
months after the marriage, and was dead 
before Daw E Byu's death. Eight months 
after U San Gbein moved to the pagoda 
slopes, U Hla Maung, who had been living 
in^ the same house all those years and was 
still buying^ and storing paddy for U San 
Gbein, left it to go and get married again 
to Ma Thaung at Pegu. He was asked if U 
San Ghein consented and said in evidence 

1 dare not approach tbo old man myself. I 
approached tbrouRh Daw Hnln Yin. Subsequently 
■tba old man did givo bis consent. 

The plaintiff did not live in Pegu with 
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her father but with Daw Hnin Yin. She 
had been taken to her aunt’s house by U 
San Gbein before the latter went to live a 
life of meditation. It is said that he gave 
Ra. 200 a month for the plaintiff’s mainten. 
anco, and no doubt some provision may 
have been made. The learned Judge has 
rejected the evidence of Daw Hnin Yin and 
U Tun Si, and I feel obliged to say that in 
my view the plaintiff and Daw Hnin Yin 
cannot bo believed in relation to some gifts 
which wero said to have been made to Ma 
Nyun Y’in. None of the jewelleries alleged to 
have been given to her have been produced. 
It is said that U San Ghein gave her Rs. 2500 
when she was thirteen or fourteen. She 
says her grandfather used to come and see 
her once a week; Daw Hnin Yin says once 
in a month or two months, and they say 
that constant presents wero -given. I find 
this difficult to reconcile with the evidence 
of U Kalayana-Bi.Wontba who cover heard 
of the plaintiff during the whole of the 
twenty years which U San Ghein lived at 
the zayat. At the same time it is possible 
that Daw Hnin Yin knowing the fact of 
adoption has tried to improve her niece's 
case in an effort to ensure by means which 
are wholly to bo condemned, that there 
shall be no miscarriage of justice. In view 
of her attitude I have paid but little atten. 
tion to the rest of her evidence, preferring 
to rely upon other witnesses. 

It is however undisputed that Ma Nyun 
Yin eloped with Ko Chan in about 1928 . She 
left her aunt’s house, and was brought back 
by her paronts-in.law. Maung Ba Maung is 
a cousin of Ko Chan and ho states that he 
went to see U Tun Si and Daw Hnin and 
found them weeping. Ho accompanied Daw 
Hnin Yin to the zayat in order if possible 
to smooth over matters with U San Gbein. 
He was successful in doing so, according to 
his own story, and the bride's parents con- 
tributed rupees 6000 and U San Ghein gave 
Rs. 1000 and was present at the wedding. 
The plaintiff’s witnesses try to show that 
Ma Bynn Yin was recognized as a grand, 
child by U San Ghein right up to bis 
death. There is little doubt that this was 
not the case. It is clear from the evidence 
of U Kalayana.Bi.Wontha that she rarely, 
if ever, visited him and that when he was 
ill be sent for one or other of U Aung 
Gyi’s children, and in bis last illness for 
Ma Chit. These facts and the evidence of 
the elopement of the plaintiff and her 
subsequent marriage afford some ground 
for the belief that latterly U San Ghein 
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would not bo likely to wish his grandchild 
to bo able to prove her claim to his estate 
and that there was an estrangement be. 
tween them. Once this is realized the evi- 
dence of U San Chein’s neglect to refer to 
her, and the lack of knowledge on the 
part of those who became acquainted with 
him for the first time (or renewed their 
acquaintanceship after a lapse of many 
years) of any adopted child or grandchild 
becomes easily explicable. Almost the last 
business transaction of his life was to put 
Rs. 50,000 in this joint account in Lloyds 
Bank in the name of U Aung Gyi and him- 
self. This would be a needless precaution if 
he knew that U Aung Gyi would get his 
estate, but very easily to be understood if 
ho were irked by the reflection that Ma 
Nyun Yin might establish her present claim 
whatever he inight do or say. In this case 
there can be no question of the forfeiture of 
the right to inherit owing to failure of the 
appellant or her mother to perform filial 
duties towards U San Chein. It cannot be 
(Suggested that her mother was lacking in 
!the performance of filial duties and a grand- 
child’s right to inheritance is not conditioned 
by the performance of any moral obligation 
iwhich he or she may owe to a grandparent: 
ate. 11 Rang 15S® at p. IGI. 

Somo argum6Dt ^as devoted to the word* 
ing on the invitation card alleged to have 
issued at Ma Nyun Yin's wedding. The 
plaintiff’s witnesses deny that any such 
card was ever issued and contend that it 
was fabricated for the purpose of this case. 
It bears no reference to U San Chein at all, 
and it is said that if he had been her grand- 
father he would have beon mentioned since 
ho was well to do and highly respected. It 
is not easy to say whether it is a gennine 
production or not, but in any case it con- 
tains the name of Sir Po Tha and Lady 
Po Tha as her uncle and aunt or perhaps 
as the uncle and aunt of Daw Hnin Yin. 
They were important people and as U San 
Chein had retired from social life somo years 
previously I regard the card as of little sig- 
nificance. Summarizing all this evidence I 
have come to the conclusion, respectfully 
diflering from the learned trial Judge, that 
the factum of adoption has been establish, 
ed and that therefore the appeals of Ma 
Nyun Yin should bo allowed. Though the 
available evidence as to what took place in 
18SG is necessarily scanty after this long 
lapse of time and proceeds, at le^t in the 

^-'(’sarao A I r" 1083 Bang 60 : 144 I C 30G : 11 

Rang 158, U Sein v. Ma Bok. 


main, from interested sources, it is oor. 
roborated by the following matters, namely 

(1) evidence of acknowledgment of the ad. 
option by the adoptive parents at the mar. 
riage of Ma Thin Hlaing and subsequently; 

( 2 ) the living of U Hla Maung under San 
Cbein's roof as a son-in-law would do with 
his wife’s parents; (8) the entries in the 
books of Mandalay Hill showing Ma Thin 
Hlaing as a daughter of U San Chein; and 
(4) the steps taken by U San Chein to en- 
sure that U Aung Gyi should not be left 
unprovided for at his death. I regard the 
negative evidence of the witnesses on which 
the Judge placed so much reliance as of 
little importance, since when it is examinetl 
it becomes apparent that they were not 
persons likely to have known whether Ma 
Thin Hlaing was adopted or not. In 1940 
R L R 783,'' my learned brother Dnnkley ex. 
plained (at page 791) the value of evidence 
given by persons who were likely to know 
the true situation, but this is almost the 
converse case. 

These witnesses establish no more than 
absence of a desire on the part of U San 
Chein to refer to bis grand-daughter or to 
his deceased daughter Ma Thin Hlaing, and 
I do not think that their evidence can 
throw any justifiable suspicion on the rest 
of the evidence brought on the plaintiff s 
behalf. (His Lordship agreed with the learn- 
ed trial Judge that Maung Saw Maung s 
claim was quite without foundation.) The 
result therefore is that the two appeals of 
Ma Nyun Yin (Nos. 78 and 79 of 1940 ) suc- 
ceed. and the judgment and decree of the 
original side of this Court in civil Regular 
NO. 120 of 1939 and the order in Civil Misc- 
NO. 77 of 1939 are set aside, and instead 
thereof there will be a decree directing that 
letters of administration to the ©state of U 
San Chein shall be granted to Ma Nyun 
Yin on her furnishing security to the satis- 
faction of the Registrar, original side, and 
giving the usual undertakings regarding the 
filing of inventory and accounts, and the 
application of Ma Chit for a 
tificato to collect the debts due to 
of U San Chein is dismissed. As regards tb 
costs, Ma Nyun Yin must have ber Msts 
against the respondents in her - 

io this Court and in the o-g>nal Coujt^'n 
both cases, advocate a fee J the 

peals together to 

first day and ten gold -^re 

ceeding day_^heanngij^^© 
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certified (or two coansel. Mauog Saw Mauog 
must pay to the respondents in his appeal 
costs both in this Court and io the original 
Court, advocate's (ee for his appeal 20 gold 
mohurs. 

Dunkley J. — I have bad the advantage 
of reading the judgment of my Lord the 
Chief Justice, and I am iu complete agree, 
ment with the conclusions at which he has 
arrived; but in view of the importance of 
this litigation I think it is desirable that 
1 should state my reasons in my own way 
for arriving at these conclusions, even at the 
risk of some repetition. I propose to deal 
first with the two appeals of Ma Nyun Yin. 
In Book X of the Manukye Dhammathat 
(Richardson's translation, at page 819) the 
12 classes of children are stated. Of these, 
six classes are entitled to inherit and six are 
not entitled to inherit. The fifth class of 
children entitled to inherit are "children 
obtained by request from their parents and 
adopted publicly." These are the keittima 
children. The law in regard to such publicly 
adopted children has been stated by the 
late May Oung J. in his well. known work 
entitled "Leading Cases on Buddhist Law" 

(2nd Edn., p. 141) in the following words: 

Tbo best evidenco of aa adoption is as to wbat 
actoally took placo when tbo child was taken over 
b}* tbo adoptor. A deed may bavo been drawn up 
and executed; public auDouDcoment may have been 
made to relatives, noighbours, friends and others 
at a ceremony hold for that or any other purpose; 
tbo fact may bavo been advertised in tbo press or 
information purposely circulated to tbo whole vil. 
lage or neighbourhood ; or at tbo very least, a few 
elders may hive been called in to witness the band- 
ing over of tbo child. Proof of any of tbeso, or, per- 
haps, other acts of volition would bo sufUcient to 
enable tbo Court to pronounce fortbeadopllou. And 
it may safely bo hold In all such cases that it is of 
tbo keittima variety on account of the formality 
observed. Indeed, when tbo formal baudlng over 
has been made by one or both of the natural 
parents, it would be impossible to believe that be 
or she or they would have allowed a transfer io 
the way of adoption of any inferior kind. 

May Oung J.’a work ia an authority of 
established repute, and this statement of 
the law was quoted and adopted by a Bench 
of this Court in 12 Rang 634^ at p. 647. In 
6 L B R lie’ at pp. 123-124 their Lordships 
of the Privy Clouncil said : 

It has already been laid down by Ibis Board 
that, accordiug to the law of Burma, no formal 
ceremony is necessary to constitute adoption. One 
may go further and say that, though adoption is a 
fact, that fact can either be proved as having taken 
place on a distlnot and spoolfiod occasion, or may 
bo inferred from a course of conduct which is in. 
consistent with any other supposition. But in 

8. {’31) 21 AIR 1934 Rang 323: 12 Rang 634. Ma 
Mu V. U Nyun. 
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either case publicity must be given to the relation- 
ship, and it is evident that the amount of proof of 
publicity required will be greater in cases of the 
latter category, when no distinct occasion can be 
appealed to. 

And further : 

It would have been easy for the parties, by 
means of an actual, though not ceremonial, adop- 
tion in presence of witnes.ses to bavo precluded the 
raising of subsequent questions. Where that has 
not been done, and where the fact of adoption is 
left to be inferred from past statemeots and con- 
doct, it is, in their LorOi:bips' opinion, a salutary 
rule that adequate proof of publicity or notoriety 
of the relationship should be insisted on. 

Tbo decision was followed by Maung 
Kin J. in 9 Bur L T 151,'^ the headnote of 
which reads as follows : 

It is only when the fact of adoption i^ left to be 
inferred from past statements and conduct that 
adequate proof of publicity or notoriety of tbo rela- 
tionship should be insisted upon. When there aro 
admissions of the adoptive parents and the positive 
evidence of persons present at the adoption no fur- 
tber proof of publicity is required. 

With the greatest respect, this is, iu my 
opinion, a correct statement of tbo law. 
Where the party alleging the adoption re- 
lies for proof thereof on an actual giving 
and taking of the child in adoption, and 
satisfactorily establishes that the child was 
given and taken in adoption in the presence 
of witnesses on a distinct and specified oc- 
casion, and this giving and taking of tbo 
child was made known at the time to all 
those likely to be concerned, no further 
proof of tbo publicity or notoriety of tbo 
relationship, as evidenco by subsequent 
statements or conduct, is required. The 
child is taken on this occasion in adoption 
with a view to inherit "for better or for 
worse", which phrase is an almost literal 
translation of the words commonly used by 
the natural parents in giving the child and 
by the adoptive parents in taking the child 
on such an occasion; and an adoptive 
parent, who may subsequently repent of bis 
act, cannot divest himself of bis responsi- 
bility towards bis adopted child or deprive 
the latter of his right of inheritance by 
subsequent conduct or by failing during the 
subsequent period of his life to acknowledge 
the relationship or treat the adopted child 
as a natural child would be treated. Recently, 
io 1940 R L R 783' the question as to how 
the tie botweeu the adoptive parents and a 
keittima adopted child can be broken fell 
for decision, and it was held that the rela- 
tionship between an adoptive parent and 
his adopted child cannot be terminated by 
the unilateral act of the parent. 

9. ('16) 3 A I R 1916 D B 85 : 33 I C 927 : 9 But 
L T 154, SlaUDg Seik v. Ma Thit Pu. 


Ma Nyon Yin v. Ma Kyin (Dunkleu J.) 


292 Rangoon Ma Nyun Yin v. Ma Ktin (Dunkley J.) 


I. B. 


Id the argument on behalf of the res- 
Iiondente before us there appeared to be 
considerable confusion of thought regarding 
tlie claim of the appellant, Ma Nyun Yin, 
and submissions were made which were 
wibliout basis except on the footing that 
Ma Nyun Yin was claiming to be herself 
the adopted daughter of U San Chein, and 
that has never been her case. A perusal of 
the evidence recorded at the trial and the 
judgment of the learned trial Judge also 
seem to show that the same confusion exist, 
ed during the trial and that it was not kept 
steadfastly in mind that Ma Nyun Yin was 
claiming, not as adopted daughter, but as 
the only legitimate child of a deceased ad- 
opted daughter, who had predeceased her 
adoptive father. With the greatest respect, 
I venture the opinion that because of this 
confusion of thought the learned trial Judge 
lias failed properly to appreciate the effect 
of some of the evidence, and in particu- 
lar has given too much weight to evidence 
of events, and statements and conduct of 
the deceased, occurring after the death of 
Ma Thin Hlaing, the mother of the appel- 
lant. The learned Judge has also, I think, 
■with the greatest respect, not correctly ap- 
preciated the case put forward on behalf of 
the appellant. Me has dismissed the appel- 
lant's claim because she has not proved a 
course of conduct by U San Chein towards 
her mother which is inconsistent with any 
other supposition than that her mother was 
the keittima adopted daughter of U San 
Chein. But it was unnecessary for her to do 
so. She has endeavoured to establish the 
factum of adoption by proving that the ad- 
option took place on a distinct and speciGed 
occasion, and evidence of statements of U 
San Chein and Daw K Byii, and of their 
conduct towards Ma Thin Hlaing, subsequ- 
ent to that occasion, has been led for the 
purpose of corroborating the evidence of the 
witnesses who allege that they were pre- 
sent when the adoption took place, in order 
to persuade the Court of the truthfulness 
of the evidence of these witnesses, but not 
to prove a course of conduct which would by 
itself suffice to establish the factum of adop- 
tion, even in the absence of any evidence 
regarding a specified occasion on which the 
adoption took place. 

It seems to me that when these consi- 
derations are borne in mind the evidence 
recorded at the trial assumes an entirely 
different aspect and leads to conclusions 
contrary to those at which the learned trial 
Judge has arrived. (His Lordship went into 


the evidence on behalf of the appellant and 
proceeded.) I now come to the actual adop- 
tion itself, which is said to have taken place 
in the year 1896. The witnesses for the 
appellant in regard to this adoption are 
Daw E Kin, Daw Hnin Yin, Daw Thib, 
U Tun Si and U Pe. They state that when 
U Shwe Ya made his third marriage, Daw 
E Byu, with the consent of U San Chein, 
pressed him to allow Ma Thin Hlaing to be 
adopted by them, and after some pressure 
he consented, and then a formal adoption 
ceremony was held at which all the relatives 
were present and about 20 to 25 residents of 
the quarter as witnesses. This was a formal 
ceremony of adoption such as has been re- 
ferred to by May Oung J. in the extract 
from his work on Buddhist Law which I 
quoted at the beginning of this judgment. 
If their evidence is accepted then that is 
the end of the matter and no further evi- 
dence in proof of the adoption is required, 
for there was a public giving and taking of 
the child in adoption, and the child comes 
within the fifth class mentioned in the 
Manukye, that is, “children obtained by 
request from their parents and adopted 
publicly.” The evidence of these witnesses 
regarding the ceremony is consistent and it 
has not been shaken in cross-examination. 
For the respondents only two witnesses 
make any reference to this alleged adoption. 
Ma Chit, who is the principal respondent, 


lid in regard to it : , i. , i * 

As regards Ma Thin Hlaing. she "jso having 
jr natural mother and having had to live with 
)r stepmother, her father brought her and gave 
him (1. 0 . U San Ohetn) to bo brought up by 

*This is an admission by Ma Chit of at 
ast an apatitha adoption. Maung On, tbe 
aly other witness who refers to it. says 
lat there was no adoption ceremony; but 
i he was only seven years old at the tune 
is unlikely that he would have any recoi- 
iction of the event if it did take place. In 
rgument it was said that U Pe in bis evi- 
ance failed to state that, when the child 
as given by U Shwe Ya and taken by U 
an ^ein and Daw E Byu. it 
lid that the child was taken with a v ew 
, inherit; but that is a “^ttw of no im- 
Drtanoe at all when there had a pubfi 
jremony of giving and taking the childj^o . 

, May Gang J. ^“^’keStinia 

loption of this kind kind- 

^option and cannot be of ^ ^ that 

he learned trial Paw 

il these witnesses except oM. 
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lant, and that Daw Thin is what he calls 
an “ubiquitous Witness," because she has 
deposed that she was present on most of 
the important occasions of which evidence 
has been given in this case. That seems to 
me to show no more than that she was very 
intimate with this family and for that reason 
was present on important occasions. The 
learned Judge has not rejected this large 
body of evidence on the ground of relation- 
ship or the ubiquity of Daw Thin; he could 
not very well do so on this slender ground; 
but he has rejected it on the ground that 
the evidence of the course of conduct of U 
San Cbein and Daw E Byu towards Ma 
Tbin Hlaing after bis alleged ceremony was 
not of such a kind as to be inconsistent with 
any other supposition than that of keittima 
adoption. With the greatest respect, as I 
have already pointed out, this is not the 
correct way to appraise the evidence of sub- 
sequent events, which evidence was called, 
not to prove such a course of conduct as 
would in itself suffice to establish adoption 
but to corroborate the evidence regarding 
the adoption on a distinct and specihed 
occasion. 

There is nothing strange about the adop. 
tiou of a half-sister, ))ut in ordinary circum- 
stances it would be a factor tending against 
the evidence of adoption that Daw E Byu 
was still a young woman at that time and 
there is no evidence that she had no pros- 
pect of having further natural children, and 
also that the ditTerence between her age 
and Ma Thin Hlaing's age was not more 
than 1 C years. The evidence on this point of 
ago is very vague, but it would appear that 
the difference of ages was not loss than 
14 years and not more than 10 . However, in 
the particular circumstances of this case, 
when the natural father of Ma Thin Hlaing 
Had married another wife who was living 
outside Rangoon and the probabilities were 
that the small children of U Shwo Ya’s 
earlier marriage would be neglected, it is 
not strange that a well-to-do couple like U 
San Cbein and Daw E Byu should feel a 
special responsibility towards these young 
children, when Daw E Byu was the eldest 
child of U Shwe Ya, and should take one of 
them into their family. In my opinion, the 
appellant by this evidence has set up a very 
strong case that her mother MaTbin Hlaing 
was adopted in the keittima form by U San 
Cbein and Daw E Byu, In rebuttal the 
respondents have called a great deal of evi- 
dence to prove absence of publicity or noto- 
riety of the adoptive relationship. The 


evidence is of two kinds, namely, (l) evi- 
dence that Ma Tbin Hlaing was not gene- 
rally known to be the adopted daughter of 
U San Cbein and Day E Byu, and (2) evi- 
dence of persons acquainted with U Sau 
Cbein and Daw E Byu that they were not 
informed of the adoption. As 1 have re- 
iterated several times in the course of this 
judgment, the appellant appeals to a dis- 
tinct and specibed occasion on which the 
adoption took place; hence the only possible 
effect of this evidence, to give it its highest 
value, would be to throw doubt on the evi- 
dence of the actual adoption by showing 
that the relationship did not subsequently 
exist. 

Now, publicity and notoriety are facts 
which, like all other facts, must be proved 
or disproved by admissible evidence; and 
evidence of the kinds which I have men- 
tioned can only be admissible under either 
of S3. 19, 32 (5) or 50, Evidence .\ct. Evi- 
dence of statements made by living persons 
may be admissible under S. 19 as admissions 
provided those persons fall within the class 
mentioned in that section. Evidence of 
statements made by persons who are dead is 
admissible under s. 32, cl. (5), if they were 
{)ersons who would have had special means 
of knowledge of the relationship. The evi- 
dence which is admissible under s.50 is 
evidonce of the opinion of a person who had 
special means of knowledge when that opi- 
nion is expressed by conduct. Hearsay evi- 
dence is inadmissible, and evidence of mere 
gossip in the neighbourhood is inadmissible 
because it is opinion not expressed by con- 
duct of persons having no special means of 
knowledge. So, a mere statement that a 
person was or was not an adopted child is 
not evidence, for that is the opinion of the 
witness as to whether there was an adop- 
tion or not, which is the very point which 
the Court has to decide; to be admissible, 
the evidence must be evidence of facts from 
which the Court may draw an inforenca in 
favour of or against the adoption. A wit- 
ness might be able to depose that ha wasj 
intimate with the family and a frequent! 
visitor to the house, and that the alleged 
adoptive parents ordinarily discussed tbeir 
social and family affairs with him, and that 
they never mentioned the alleged adoption 
to him. Evidence given by such a witness 
of tbeir silence would be evidence of con- 
duct admissible under s.50. Evidence Act; 
but unless it were first established that the 
witness was a person who in the ordinary 
course would be likely to be told, the fact 
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that he ^as not informed would not be 
Irolovant. These considerations dispose of 
almost all the evidence called by the res- 
l^ondonts on this point as being inadmissible 
evidence. (After going through the evidence 
on behalf of the respondent his Lordship 
proceeded.) It is necessary for me to say very 
little regarding tlio appeal of Maung Saw 
Rfaiing (No. 76 of 1040) . I agree with my Lord 
the Chief Justice that Maung Saw Maung 
has failed to establish that he was adopted 
by U San Chein either as keittima or as 
apatitha son. In his original petition he set 
up that he and his brother Maung Hla 
Sliwe (who has not made any claim) were 
the adopted sons of U San Chein, and as 
such were entitled to the whole of U San 
Chein’s estate; that is, be set up that he 
and his brother had been adopted in the 
keittima form. When the whole of the evi- 
dence for Ma Nyun Yin and for himself bad 
been recorded, and the evidence on behalf 
of the legal representatives of U Aung Gyi 
was being recorded, he made a belated ap- 
plication, on lOth February 1940, to be 
'allowed to amend his petition by stating in 
Jthe alternative that they were the apatitha 
sons of U San Clioin. The learned Judge in 
his discretion refused to allow that amend- 
ment, and wo have heard considerable 
argument on this point, and it is perhaps 
desirable that I should state that I think 
that the learned trial Judge exercised his 
discretion rightly in refusing to allow this 
amendment at that late stage. But liowevei 
tliat may bo, the learned Judge examined 
all the evidence called by Maung Saw 
^laung and came to the conclusion that no 
adoption in either form was proved, and 
with that conclusion, for the reasons stated 
by my Lord the Chief Justice, I agree. 
Maung Saw Maung was unable to appeal to 
any distinct and specided occasion on which 
he was publicly adopted, and be has endea- 
voured to establish his adoption by proving 
a course of conduct inconsistent with any 
other supposition. Ho has signally failed to 
prove any such course of conduct. His 
learned counsel, in argument before us, 
conceded that the evidence for Maung Saw 
Maung did not go further than proving an 
apatitha adoption, and as wo have held that 
Ma Nyun Yin is a direct descendant of^ U 
San Chein proof of an apatitha adoption 
would not give him any interest in U San 
Chein’s estate. Maung Saw Maung’s case is 
concluded against him by evidence which 
was given by U San Chein before the third 
Additional Magistrate of Hanthawaddy on 


28th April 1938, that is little more than sis 
months before bis death. In that case 
Maung Hla Shwe was the accused, and in 
the course of his evidence U San Chein said 
(referring to Maung Hla Shwe) : "1 employed 
Hla Shwe since then. I am not related to 
him, but bis mother left him in my charge.” 
This statement shows that the position of 
Maung Hla Shwe was that of a servant. 
Maung Saw Maung's case is that be and 
Maung Hla Shwe occupied the same status, 
and hence this statement of U San Chein 
himself proves that Maung Saw Maung was 
never adopted. The appeal of Maung Saw 
Maung therefore fails. Hence I agree with 
my Lord the Chief Justice that the two 
appeals of Ma Nyun Yin must be allowed 
and that the appeal of Maung Saw Maung 
must be dismissed. I agree with my Lord's 
order regarding the costs of the appeals and 
the original trial. 

g.n./r.k. Order accordingly. 
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Roberts C. J. and Donkley J. 

U Chit Hlaing — Applicant 

V. 

U Lun — Respondent, 

Civil Misc. Appln. No. C of 1941, Daoidod oQ 
th March 1941, for leave to appeal to His 
ajestf in CouQcilp Btfiorted in (*41) 28 A T B 
41 49 » 

Court-lccs Act (1870), Sch. L Arts. 6 to 9 - 
jpies of judgments and decrees filed with 
.plication under S. 81 (2), Government of 
arma Act, not stamped — Deputy ^*8 
imltting copies — Applicant held should be 
vcn time to furnish necessary stamp. 

Where the Deputy Registrar duty is to 

3 that all documents prosontcd in the High umri 
e duly stamped admits copies of judgments and 
creos died with an application under S. SIW 
)v6rnment of Burma Act. which have not 
mped as required by Arts. G to 9 . Oourt-feM A*, 
e I. to llm. to 

c^wry stamps. ^ 

U Kiiaw Din — lot Applicant. 

U Ba Scin for U E Maung Respondent. 

Dunkley J. — This is an application for 
ave to ap^peal bo His Majest^y in Council. 

he applicant undoubtedly tivs 

>peal under S. 87(1), Government of Bu^ 

ct. But it is said on behalf the^n^ 

,Dt that the °;jo®^ppHwtion 

lat in fact there is really no appnw 

3 fore the Court, because certaio cer 

ourt have not been Bled tb JV 
on. True copies 

•ees were filed within time, albboug 
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vrere filed three days after the application 
itself ; hot these copies have not been 
stamped under the provisions of Arts. G to 9 
of Sch. 1, Court, fees Act. U Kyaw Din, for 
the applicant, says that it is unnecessary 
for the applicant to stamp these copies in 
accordance with the provisions of those 
articles. But, without waiving this point, be 
is prepared to furnish the necessary stamps, 
and we think that, as the acceptance of the 
copies without the stamps by the Deputy 
Registrar, whose duty it is to see that all 
documents presented in this Court are duly 
stamped, was an implied decision that the 
copies were in order; clearly now that this 
point has been raised by the respondent the 
applicant must be given time in which to 
provide the necessary stamps as required by 
these articles of the Court- fees Act. Conse- 
quently, wo shall give U Kyaw Din time 
for seven days in which to provide the ne- 
cessary stamps, which he will give to the 
Deputy Registrar to be affixed to the copies 
of the judgments and decrees. We mention 
again that U Kyaw Din is furoisbiog these 
stamps without prejudice to his argument 
that, in law, the stamps are not really re- 
quisite. On the condition that the stamps 
are furnished within seven days, this appli. 
cation for leave to appeal is granted. 

Roberts C. J. — I agree. 

G.N./r.K. Order accordingly. 
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Mosely j. 

The King 

V. 

Maung Ilia Pe and others — Hespondents. 

Crimioal Appeal No. 1235 of 1940, Decided on 
3rd March 1941. against orders of the Township 
Llagistrato (1), Kyaulcpaduuog, D/- l'2th August 
1940. 

(a) Criminal P. C. (1898), Ss. 236, 237 and 
423 (1) (b) — Theft and demanding illegal grati- 
ilcallon — Person charged with one can be 
charged alternatively with the other — Court can 
convict for either offence even if accused is not 
charged with it. 

^ A pereoQ charged with theft under 8. 379, Penal 

Code, can be charged In the alternative with de- 
manding Illegal gratification for the return of the 
same. The Court can convict the accused of either 
oOence oven if the accused has not been charged 
with it. [P 296 Cl) 

(b) Penal Code (1860), Ss. 215, 511— Substan- 
live offence under S.21S and attempt to commit 
— Difference explained. 

In the substantive offence under S. 215 there is 
.a giver and a taker of the illegal gratification : in 
an attempt to commit the ofieoce there is merely 
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a proposal or an attempt to enter into an agree- 
ment to take from a person who is being induced 
to give and the person who makes such a proposal 
can be convicted of attempt to commit the offence 
under 8.216:(’28)10 AIR 1923 All 83 and 2LBR 
310, Bel. on ; 20 All 889, Dissent. (P 296 C 2] 

U E Maung (J), Government Advocate — 

for the Crown. 

Judgment. — This is an appeal by the 
Local Goveroment against the acquittal in 
appeal of the four respondents, Hla Pe, Kan 
U, Tun Tin and Maung Bu alias Daw Yin. 
These men were charged by tho Township 
Magistrate of Kyaukpadaung under S. 379 
and under S. 2io, Penal Code, with the theft 
of a bullock or in the alternative with 
demanding an illegal gratification for its 
return. They were all convicted under s. 215, 
Penal Code, and Hla Pe and Tun Tin, who 
had previous convictions, were sentenced to 
one year's rigorous imprisonment each, and 
the other two accused Hla Pe and Kan U. 
to six months' rigorous imprisonment each. 
The case against them was a simple one, 
and, 1 think, quite clearly proved. A letter 
bad been sent to tbe complainant to demand 
Ba. 30. His relative Kyaw Din came with 
tbe money, and tbe accused Tun Tin and 
Maung Bu and two men unknown to Kyaw 
Dio, whom be could not then or later re- 
cognize, met him, and Maung Bu asked for 
the money. Kyaw Din was willing to pay, 
but the agreement fell through as he wanted 
to see tbe bullock first and they would not 
show it to him. .After this Hla Pe was 
found under suspicious circumstances and 
told tbe headman that Tun Tin and Maung 
Bu bad brought the bullock and that they 
had all arranged to get money from tbe 
complainant, and Hla Pe showed tbe bead- 
man, U Shwo -Mya (r. w. 5), tbe place 
where tbe bullock was tied up in the jungle. 
Then Kan U admitted to tbe he.adman that 
he had gone along with Hla Pe, Tun Tin 
and Maung Bu to demand tbe money. 

Tbe learned Sessions Judge of Myingyan 
in appeal acquitted all four accused. He 
said that Kan U's statement to the bead- 
man could not be regarded as a confession. 

I confess I do not understand this. Kan U 
clearly admitted taking part in the demand. 
Then the Judge said that Hla Pe should 
have been convicted of tho theft. He had 
been charged alternatively under S. 379 and 
S. 215, and as no orders had been passed 
under s. 379, it was said that he had been 
impliedly acquitted of that offence, and that 
that acquittal could not be set aside in 
appeal. As bo was tbe actual thief, he 
could not or should not, it was said, be 
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convicted of taking ransom, as S. 215 is not 
intended to deal with the actual thief, vide 
the cases in 4 L B R 199^ and 2 U B R 43.* 
The allusion to implied acquittal comes, I 
presume, from the judgment of their Lord- 
ships of the Privy Council in 50 ALL 722.* 
But that was a case where it was held that 
the High Court in revision bad no power 
to convert a conviction for the lesser offence 
of culpable homicide, (which implied an 
acquittal on a charge of the greater offence 
of murder), into a conviction for murder or 
thereon to enhance the sentence. In the 
present case there was an alternative charge 
as allowed by 8. 236, Criminal P. C., and 
the trial Court could have convicted the 
accused of either offence even if they had 
not been charged with it, as is provided in 
S. 237. In appeal the appellate Court has 
power: vide S. 423 (i) (b). “(2) to alter the 
ffnding, maintaining the sentence . . . .” 
The matter has exhaustively been dealt 
with in the judgment of Nanavutty J. in 35 
cr L J 973,* which cites the previous cases 
on the subject, and rightly distinguishes the 
case in 50 ALL 722.* As regards the other 
appellants the learned Judge said that as 
they had not actually taken nooney they 
had not committed any offence. No autho- 
rity was quoted, and the learned Judge did 
not consider whether an attempt to commit 
an off ence bad been made. 

There are, as far as I know, only three 
cases reported on the subject. The first case 
is 20 ALL 389^ at p. 391. The facts there 
were that the accused demanded Rs. 30 as 
a reward for return of the bullock, and the 
complainant offered him Rs. 15, but that 
offer was refused. In that case Dillon J. 
said that an attempt to take gratification 
within the meaning of S. 215, Penal Code, 
necessarijy includes the idea of a concur- 
rence of wills between the giver and the 
taker, with this much superadded thereto, 
that some act has been done preliminary to 
the act of taking it; in other words, an 
attempt is a stage in the commission of the 
offence which is intermediate between the 
agreement and consent and the actual 

1. CO?) 4 L B R 199 : 14 Bur L R 67 : 7 Of L J 
464 (P B), Twet Pe t. Emperor. 

2. ('14) 1 AIR 1914 U B 48 : 28 I C 997 : 2 UBR 
43 : 16 Cr L J 421, Emperor v. Nga Nyan U. 

3. (*20) 15 A I R 1928 P 0 264 : 111 I 0 882 : 29 
Of L J 828: 50 Ail 722 : 66 I A 390 (P 0), KUban 
SiDsh Te Emperore 

4. (*84) 21 AIR 1934 Oudb 200 : 149 I C 639 : 85 
Cr L J 978 : 9 Luck 607 : 11 O W N 584,Lukb8n 
Biogh T. Emperor. 

5. ('98) 20 All 889 : 1898 AWN 84, Queen- 
EmpreM v. Obittar, 


taking. This was dissented from by the 
Chief Court of Lower Burma in 2 L B B 810.* 
The learned Judges there said that a propo- 
sal is an attempt to complete an agreement- 
While there must be a conenrrenoe of wills! 
between the giver and the taker as regards 
a taking or a consenting to take, there was 
a distinction as regards an agreement to 
take, and that when a proposal bad once 
been made for the payment of the illegal 
gratification, that in itself amounted to an 
attempt to take (or receive or get) an illegal 
gratification, and amounted to an attempt 
to commit an offence under S. 215. In 45 
ALL 159^ again a Bench of the Allahabad 
High Court disagreed with the former deci- 
sion of that Court in 20 ALL 389.* They 
said much, as was said in 2 B L R 310,* that 
the accused could not have done anything 
□rare in order to be guilty of an attempt of 
the commission of the offence, than by pro- 
ixising to the owner of the lost property to 
recover it on the receipt of a certain amount. 
They remarked, too, that if an attempt to 
take a gratification within the meaning of 
s. 215, Penal Code, necessarily included the 
idea of a giver and taker, it would no longer 
be a mere attempt to commit an offence, 
but would bo the substantive offence itself. 

If I may so put it, in the substantive} 
offence there is a giver and a taker; in an 
attempt to commit tbe offence there is 
merely a proposal or an attempt to enter 
into an agreement to take from a person 
who is being induced to give. It is clear 
that Hla Pe should have been convicted of 
the theft, and the other three accused of an 
attempt to receive gratification under 8. 215 
road with S. 511, Penal Code. This appeal 
will be allowed and tbe original sentences 
restored with effect from the date of this 
judgment, that is to say Hla Pe will be 
convicted under S. 379, Penal Code, and 
sentenced to six months rigorous imprison, 
ment; Kan U will be convicted under 8.216, 
read with S. 611, Penal Code, and sentenced 
to six months rigorous imprisonment, and 
Tun Tin and Maung Bu will be convicted 
under s. 215, read with S. 611, Penal Code, 
and sentenced to one year’s rigorous impri- 
sonment each : these sentences to be in 
continuation of any sentence that any o 
the appellants may now be serving. 

k.s./r.k. _ j^p^aUot^^ 

a Q T, B R 810, Emperor ?. Nga Ny». , , 

7* '28 10 AIR 1928 All 88- 76 I 0 191: 

127 : 46 All 169: 20 ALJ 927, Emperor 

Hargayan. 
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Mya Bu and Shaw JJ. 

K. N, Narayanastoamy Eonar and 
others — Appellants 

7 . 

E. A. Munuswamy Eonar and others — 

Respondeyits. 

First Appeal No, 95 of 1940, Decided on 7th 
January 1941, against decree of Dist. Court, Insein, 
D/. 2l8t February 1940. 

Court-fees Act (1870), S. 7 (iv) (b) and Sch. 2, 
Art. 17 (vi) — Partition — S. 7 (iv) (b) makes 
no difference between plaintiff in actual posses- 
sion and one in constructive possession of pro- 
perty sought to be partitioned — Joint family 
property — Suit to enforce right to share in 
falls under S. 7 (iv) (b) — Partition suit— Joint 
family property —Plaintiff not alleging to be in 
actual or constructive possession but asking for 
delivery of bis share to him and also for ac- 
counts and his share in amount found to belong 
to joint estate — Suit held fell within S. 7 (iv) 
(b) and not Sch. 2, Art. 17 (vi). 

According to its plain wording 6. 7 (iv) (b) makes 
DO diOorenoe between a plaintiff who is in actual 
possession and one who is merely in constructive 
possession of the property which is to be partition- 
ed. Partition is enforcement of the right to share 
in the joint family estate, and 8. 7 (iv) (b) is spoci- 
flcally meant to govern suits for the enforcement 
of the right to share in the joint Hindu family 
estate. [P 298 C 2] 

The plaintiff suing for partition of the joint 
family estate never alleged that bo was either in 
actual or constructive possession but asked for 
delivery of his share to him. Further be asked for 
accounts and delivery to him of a ona.third share 
of the amount that might be found to be belonging 
to the joint estate : 

Held that the suit fell within the purview of 
8. 7 (iv) (b) and not Sch. 2. Art. 17 (vi) : 28 All 
340, Eel. on; 8 Cal 757; 20 Cal 7G2 and 34 All 184, 
Expl. (P 299 C 2) 

N. K. Dhatlacliarya — for Appellants. 

Wellington — for Respondents. 

Mya Bu J. — !□ this appeal tbo order 
for payment of costs made by the trial 
Court has been assailed by tbe appellants 
wbo were some of tbe defendants in tbe 
suit. Tbe suit was by respondent i, K. A. 
Munuswamy Eonar against K. A. Narayana- 
swamy Eonar and bis children and E. A. 
Ramaswami Eonar and bis daughter as well 
as tbo plaintiff’s own children. The plaintiff 
and the defendants E. A. Narayanaswamy 
Eonar and E. A. Ramaswamy Eonar were 
tbe children of one Annamalai Eonar wbo 
died in 192C and tbe plaintiff and those two 
defendants were therefore members of a 
joint Hindu family which was managed by 
K. A. Narayanaswamy Eonar os the karta 
of tbe joint Hindu family. The plaintiff in 
bis plaint prayed for a decree for partition 
of the estate, for accounts, for delivery to 


him of bis one-tbird share and for such 
other and further reliefs as may be deemed 
fair and proper and paid court. fee on Rupees 
90,013 being tbe value of bis one-tbird share 
in tbe properties shown in tbe schedule 
attached to tbe plaint stating that Jf on 
taking accounts the plaintiff's share be 
found to be in excess of tbe amount then 
tentatively 6xed tbe plaintiff undertook to 
pay the necessary additional court-fee. The 
plaintiff having obtained tbe decree that be 
prayed for, tbe trial Court awarded costs to 
him against Narayanaswamy Eonar and 
Ramaswamy Konar wbo were tbe contest- 
ing defendants calculating tbe court-fee for 
tbe plaint on tbe actual amount of the fee 
which the plaintiff bad paid on the plaint. 

Tbe appellants object to that amount of 
court. fee being allowed ou tbe ground that 
under tbe law tbe court- fee payable on tbe 
plaint 'in the suit was only Rs. 10 . Tbe 
appellants' contention has proceeded upon 
tbe footing that tbe plaintiff being a mem- 
ber of tbe joint Hindu family was in coo- 
structive possession of tbe estate along with 
tbe other members of tbe family and that 
therefore all that be wanted being a mero 
right to partition and nothing more, was 
nob liable to pay a court, fee over and above 
what would be necessary in a suit for a 
mere declaration of bis right without prayer 
for consequential relief. In support of this 
contention, our attention has been drawn 
to tbe decision of Sir Richard Garth C. J. 
in 8 Cal 757^ to tbe effect that in suits ask- 
ing for partition, tbe separation of a share 
and for kbas possession of that share after 
separation, tbo court-fee leviable is that 
under Art. 17, cl. (vi), scb. 2 , Court-fees Act. 
But the learned Chief Justice plainly point- 
ed out in his judgment that if the plaintiff's 
suit had been to recover possession of, or 
establish bis title to, tbe share which be 
claims in tbo property, be must have paid 
an ad valorem court-fee upon tbe value of 
that share. In tbe statement of facts of that 
case, we find that tbe plaintiff was in actual 
|)03ses3ioD of bis share in tbe joint estate 
and merely sought for tbe partition of tbe 
estate, tbe separation of bis share and for 
his kbas possession of such share when 
separated. In a later case, namely, 20 Cal 
7C2,^ tbe judgments of Petberam, C. J. and 
Norris, J. are reported in which their Lord- 
ships observed : 

1. (-82)8 Cal 757 : 11 0 L R 95, Kirtj Churn 
Mitter v. Aunatb Nath Deb. 

2, (’93) 20 Cal 7C2, Mohondro Chandra GanguU 
V. Asbutosb GanguH. 
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So far as this plaint is coocorned, the only relief 
^hich is sought is the partition of property ^vhich 
the plaintiff says is family property, and which he 
says he is in possession of jointly with the others, 
because ho says the possession of one member of 
a joint family of family property is tho possession of 
all; and consequently, so far as the plaint is con* 
cerned, this is a suit for partition, and nothing 
else. 

Upon this footing, the learned Judges 
hold that Rs. 10 'n-as the proper court-fee 
for such suit. Similarly, in 34 ALL 184* it 
was held that in a suit for partition where 
tlio plaintiff alleges that he is in possession 
and merely claims partition of tho property 
and separate possession of his share, a court- 
fee stamp of R9. 10 is sufficient. But in 28 
ALL 040* which was referred to in 34 ALL 
184^ already quoted where on the face of 
the plaint it appeared that the suit was in 
fact a suit to establish the plaintiff’s title 
to a one. third share in certain property and 
to recover possession of the same, a claim 
for partition being added to make the 
relief sought effectual, it was held that an 
ad valorem fee was payable on the plaint 
and not a fee of Rs. 10 as provided by Arti- 
cle 17, cl. (vi) of sch. 2. Court, fees Act. In 
the course of their judgment, the learned 
Judges drew a distinction between the case 
before them and the case in 8 Cal 757* point- 
ing out the plaintiff merely claimed parti- 
tion which had been considered to bo 
analogous to a change in the form of his 
enjoyment. For the matter in band, it is 
quite suflicient to point out that in this 
case what was prayed for in tho plaint was 
much more than a mere prayer for parti- 
tion. The plaintiff never alleged that he 
was either in actual or constructive posses- 
sion but asked for delivery of his share to 
him. Further he asked for accounts and 
delivery to him of a one- third share of the 
amount that might bo found to bo belong- 
ing to tho estate. Therefore, this is clearly 
nob a case of the kind in which Sir Richard 
Garth or the learned Judges who followed 
his Lordship's decision in later cases, held 
that a ten rupees stamp fee was sufficient. 
With reference to the provision of Art. 17, 
cl. VI, Sch. 2, Court, fees Act, wo are of opi- 
nion that this suit is not one where it is 
not possible to estimate at a money value 
the subject-matter in dispute. The value of 
the subject. matter in dispute in such a suit 
as this is capable of being estimated in 
money value though in some cases i t may 

3. (’12) 94 All 184 : 8 A L J 1829, Tara Cband 

Mukerji v. Afzal Beg. 

4 . (’06) 98 All 340 ! 8 A L J 181 : 1906 A W N 38, 

WalbUllab v. Durga Prasad. 


be too difficult to be accurately valued. The 
plaintiff himself has estimated the value of 
bis share and it is by no means a suit in 
which the value of the relief claimed can- 
not be estimated at a money value. Section 

7, cl. (iv) (b) runs as follows : 

The amount of fee payable under this Act Id 
suits to enforce tho right to share any property on 
the ground that It is joint family property shall be 
computed accordiug to the amount at which the 
relief sought is valued in the plaint. 

According to its plain wording, this sec- 
tion makes no difference between a plain, 
tiff who is in actual possession and one who 
is merely in constrnctive possession of the 
property which is to be partitioned. Parti- 
tion is enforcement of the right to share in 
the joint family estate. There are authori- 
ties for the proposition that this clause is 
specifically meant to govern suits for the 
enforcement of the right to share in the 
joint Hindu family estates. Since in all 
joint Hindu families, all coparceners are in 
constructive possession of the family pro- 
perty along with the karta who is ordinarily 
in actual possession, if the Legislature in- 
tended to recognize the right of a member 
of tho joint Hindu family, who in law is in 
constructive possession of the family pro- 
perty, to enforce partition and delivery to 
him of a share in the estate by payment of 
a court-fee other than as provided for by 

8. 7, cl. IV (b), we would expect to find some 
specific provision to that effect. For all 
these reasons, we consider that the court-j 
fee paid on the plaint was oorreot. There 
is no substance in this appeal which is dis- 
missed with costs, advocate's fee in this 
Court five gold mohurs. 

G.N./R.K. Appeal dismissed. 
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Roberts C. J. and Ddnklbt J. 

Va Aye Tin — Applicant 

V. 

^Herman's Arracan Rice and Trading 
Co., Ltd- — Respondent. 

livil Revn. No. 868 of 1940. Decided on 4th 
rob 1941i against order o( Diet. Court, Manda y. 
2nd October 1940. 

Nvil P. C. (1908), O. 21, R. ^Vs^glven 

‘S not apply where f!cu- 

nbollcal possesslonpDecree-ho^ ^ 

, of his decree 

judgment-debtor and 

rchasing same-Decree-bolder asking 

judgment-debtor and P said to he 

Lim - Third P*rty sa d 

isessed by decree-bolder-O. a, 

I apply- 
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Order 21, R. 100 does Dotapplywbereeymbollcal 
possession is given to a decree-holder. Where a 
decree-holder in execution of his decree puts the 
property jointly owned by the judgment-debtor and 
a third party and purchases the same a requisition 
by the decree-holder on the tenant of the judg- 
ment-debtor and third party to pay rent to him 
cannot amount to dispossession of the third party 
within the iDoaning of 0. 21, R. 100. Even if the 
third party can be said to bo dispossessed he would 
be dispossessed by the tenant and not the decree- 
holder and hence even thou 0. 21, R. 100 cannot 
be attracted ; 30 Cal 710, i?cf. on; 83 Cal 487, 
Disling. [P 299 C 1.2) 

P, D. Sen — for Applicant. 

Moolham — for Respondent. 

Roberts C. J.— This is an application in 
revision from u judgment of the learned 
District Judge of Mandalay in these cir- 
oumstances, Tbo respondents, EUerman's 
Arraoan Rice A Trading Co. Ltd., obtained 
a decree against one Tun Byan Seng, the 
brother of the applicant, who was alleged 
to be joint owner with her of certain pro- 
iwrty which had been mortgaged to the 
EUerman’s Company. As a result of the 
decree tbo mortgaged property was sold and 
bought by tbo ducroo-bolders and the sale 
was subsequently confirmed and possession 
was obtained by thorn, and in those circum- 
stances the tenant of the judgment-debtor 
and his sister was informed that ho ought 
to pay tbo rent to the docree-holdors. Mr. 
Son has contended that this amounts to 
dispossession of his client who was never a 
party to the mortgage and whose intorest 
could not bo sold. But, in my opinion, that 
proiMsition is not tenable, and I agree with 
the learned District Judge in his view that 
,30 Cal 710^ shows that a person who is actu- 
ally in possession cannot bo considered as 
ihaviug been dispossessed within the mean- 
ing of tho rule. Moreover, even if Mr. Sen 
were right in saying that his client had been 
dispossessed in any way. tho dispossession 
would be on bis own showing, by the tenant 
lof the property. Order 21, R. lOO, says plainly 
Itbat where any person other than the judg- 
ment-debtor is dispossessed of immovable 
property by the holder of a docree bo has a 
remedy under that rule, and tborefore on that 
ground again Mr. Sen has not brought bis 
client within the scope of the order. I make 
these observations because in my opinion 
the learned Judge was entirely right in the 
course which he took; but there is another 
ground upon which this application in revi- 
sion must fail. It is that if the learned 
Judge wore wrong, he has exercised his 
discretion by saying that the application 
1 . (’03) 80 Cal 710, Ibrahim Mulliok v. Ram Jadu. 


was not maintainable; he has not refused 
to exercise a jurisdiction vested in him, or 
to act in such a way as to make the proceed- 
ings before him susceptible of a successful 
application in revision. Attempts have been 
made to assail the learned Judge's conduct 
in other respects; but there is no error ap- 
parent on the face of the record. In my 
opinion this application in revision is mis- 
conceived, and must be dismissed with costs, 
advocate's fee five gold mohurs. 

Dunkley J. — I agree. Rule lOOofo. 21 , 
has no application to a case where symbolic 
possession is given to a decree- holder. Mr. 
Sen referred also to 33 Cal 487,'^ but that is 
a case where the tenant was actually ousted 
from possession of the land, and it is admit- 
ted on behalf of the applicant that her 
tenant is still in possession of the property 

now in question. 

G.N./R.K. AppUcatio7i dismissed. 

2.1^6)3TCar487”:TC L Brajlbiia" Devi 

V. Gucudas Maodal. 
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Roberts C. J. and Dunkley J. 

Daw Saw Nyun — Applicant 

v. 

Daw Pwa arid others — Respondents. 

Civil Blisc. Applu. No. 72 of 1940, Decided on 
8rd March 1941, for leave to appeal to Uis Majesty 
in Council against judgment and decree of High 
Court in F. A. No. 23 of 1940, D/- 30th July 1940. 

Privy Council— Leave to appeal to— Rangoon 
High Court Rules (Appellate Side), R. 5— Ap- 
plication for — Copies oi judgment and decree 
are necessary. 

A petition for leave to appeal to His Majesty in 
Council ia an application for the very purpose for 
calling a decree of the High Court into question 
and under R. 5 of the Appellate Side Rules, such 
an application should be accomp.ani»l by copies of 
judgment and decree or orders. Where the copies 
of the judgment and decree are not filed and are 
not oven applied for until after tbo period of limi- 
tation has expired, it must be held that the origi- 
nal petition lor leave is inchoate and cannot be 
entertained: ('SG) 23 A 1 R 193C Rang 63, Rel. on. 

(P 300 C 2] 

Hay — for Applicant, 

Choiodhitry — for Respondents 1, 2 and 3. 

Dunkley J.— This is a petition for leave 
to appeal to His Majesty in Council against 
the judgments and decrees of this Court in 
civil First Appeals Nos. 23 and 25 of 1910. 
The judgments in these two appeals were 
delivered on 30th July 1940, and hence the 
period for the filing of a petition for leave 
to appeal to Uis Majesty in Council expired 
before the end of October. The actual peti- 
tion in this case was filed on 1st November, 
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and was prima facie within time because it 
was filed during the vacation of the Court. 
It was then pointed out to learned counsel 
for the applicant that under the rules of the 
Court copies of the judgments and decrees 
appealed against must be filed with the 
petition and that the petition as filed with, 
out these necessary documents was inchoate. 
On the Deputy Registrar making this order, 
copies of the judgment and decree in civil 
First Appeal No. 25 of 1940 were filed on 6th 
December, but the copies of the judgment 
and decree in Civil First Appeal No. 28 of 
1940 were not filed until icth December 1940, 
and the copies show that application for 
the copies of the judgment and decree in 
this appeal was not made to the Copying 
Department of the Court until 9th December; 
that is, there was no attempt to comply 
with the rules of the Court and to obtain 
the necessary copies until the period of 
limitation prescribed had expired by more 
tlian 40 days. It is said that because, when 
due allowance is made for the time requi- 
site for obtaining copies, the copies of the 
judgment and decree in First Appeal No. 25 
of 1940 were filed within time, this petition 
ought to bo admitted. But the judgment 
and decree in First Appeal No. 25 of 1940 
were merely of a formal character, and as 
this appeal was dismissed and there was in 
consequence no alteration of the judgment 
and decree of the original Court, so far as 
this appeal is concerned there is uo further 
appeal as of right to His Majesty in Coun- 
cil, and from the petition which has been 
filed it is clear that no question of law 
arises in the appeal. 

The real appeal is against the judgment 
and decree in First Appeal No. 23 of 1940, 
which reversed the judgment and decree of 
the District Court, and the petition now 
filed shows that it is desired to appeal to 
His Majesty in Council for the purpose of 
restoring the judgment and decree of the 
District Court. So far as First Appeal No. 23 
is concerned, which is the substantive ap- 
peal in regard to which a certificate for 
leave to appeal to His Majesty in Council is 
desired, no steps to obtain copies of the 
judgment and decree in that appeal were 
taken' until after the period of limitation 
had expired. It is further urged that it is 
unnecessary to file copies of the judgment 
and decree with a petition for leave to ap- 
peal, and that therefore the original peti- 
tion was in order. Under R. 57 of the rules 
of this Court on the Appellate Side a peti- 
tion for leave to appeal to His Majesty in 


Council shall be presented to the Deputy 
Registrar, who, if the petition is in order, 
will issue notice on the respondent to show 
cause. Consequently, the petition must be 
in order; and in order to see what are the 
requirements so that a i)etition may be in 
order, clearly it is necessary to refer to the 
provisions of the Code of Civil Procedure 
and the rules of the Court in respect of such 
petitions. The rule of the AppeUate Side of 
this Court dealing with memoranda of ap- 
peal and applications is R. 5. This rule says 
that memoranda of appeal and applications 
shall be accompanied by as many copies 
thereof as there are respondents, and by 
certified copies of (l) the decree or order 
against which an appeal or an application is 
made, and (2) the judgment on which such 
decree or order is founded, unless the Court 
dispenses therewith. It is said on behalf of 
the applicant that a petition for leave to 
appeal to His Majesty in Council is not an 
application against any decree or order; but, 
to my mind, it is clearly an application of 
that kind, for it is an application for the 
very purpose of calling a decree of this! 
Court into question, and, in ascertaining 
whether a petition for leave is in order 
within the meaning of Rules?, the Deputy 
Registrar, who receives the petition, must 
see wliether it complies with the provisions 
of R. 5. I am confirmed. in this opinion by 
the judgment of a Bench of this Court in 
13 Rang 702,' in which it was said that it is 
necessary on an application for leave toj 
appeal to His Majesty inCouncil that a copy' 
of the judgment from which it is sought to 
appeal should be before the Court. Conse- 
quonbiy, in this case, as the copies of the 
judgment and decree in First Appeal No. 23 
of 1940 were not filed and were not, as I have 
said, even applied for until after the period 
of limitation bad expired, it must be held 
that the original petition for leave was 
inchoate, and therefore that there is no 
petition before the Court upon which leave 
can be granted. Since the application for 
copies of the judgment and decree required 
was not made until after the period of limi- 
tation bad expired, there are no grounds on 
which this delay can be moused under tbe 
provisions of s.6, Limitation Act. Ibw 
petition must therefore be dismissed witb 
costs, advocate’s fee five gold mohurs. 
Roberts C. J.— I 

K s fn,K. Peliiion dtmmjd. 


1 l*B6> 28 A i •A 'T- . - I 

iu»g 762, R. K. V- 


A I B wae B»"8 82 ; 161 10 *8*,; 
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SuiiAiMAN V, The King 


(28) A. I. B. 1941 Rangoon SOI 

Mosely J. 

Sulaiman — Accused — Appellant 

V. 

The King. 

Criminal Appeal 12C3 of 1940, Decided oo 
22od January 1941, from order of 8ess« Judge, 
ArakaOi in S^s. Trial No. 3G of 1940. 

(a) Penal Code (1860), Ss. 34, 325 and 304 ^ 
Essentials to be proved ior establishing under 

5. 34 joint responsibility for offence stated^ 
Common intention is sole test of joint respon$i«> 
bility — Common assault by accused and his 
party on deceased with fists and by one of them 
with stick and assault by accused in lifting up 
and dropping down deceased extremely severe 
— No proof of common intention to cause injury 
likely to cause death though combined effect of 
injuries caused likely to cause death^-Accused 
held knew that he was likely to cause not only 
hurt but grievous hurt and that common inten* 
tion of his party was to cause grievous hurt. 

It is not sufTicient for joint responsibility for an 
offence under 8. 34 that the offence actually com* 
mitted was likely to occur as a result of the several 
persons acting together; but the existence of a 
common intention being the sole test of joint res- 
poDsibllity, it must be proved what tbe common 
Inteniion was and it must also be proved that the 
common act for which the accused were to be made 
responsible was acted in furtherance of that com- 
mon intention :i(’33) 10 A I R 1923 Rang 268 and 
(’25) 12 A I R 1925 P 0 1, Btl. on. (P 802 0 2] 

Not only tbe common assaulton the deceased by 
the accused and bis party with fists and by one 
onlj with a stick but also the individual assault by 
the accused in lifting up the deceased and dropping 
him down more than once was an extremely severe 
one. There was no proof of common intention to 
cause injury known to be likely to cause death 
though tbe comblood effect of tbe injuries actually 
oauB^ was likely to cause death: 

Held that the offender knew that he was likely 
to cause not only hurt but grievous hurt and that 
tbe common intention of his party was to cause 
grievous hurt. (P 302 C 2] 

(b) Criminal P. C. (1898). S. 164 — Dying 
declaration made to Magistrate not competent 
to record it~ Declaration Is not inadmissible ~ 
But declaration in such case must be proved ~ 
Presumption under S. 80, Evidence Act, does 
notarise — Declaration even if made in course of 
investigation would be admissible under S. 32, 
Evidence Act. 

A statement relevant under tbe provisions of 

6. 82, Evidence Act, is not inadmissible by reason 

of tbe fact (bat tbe Magistrate who recorded it was 
not competent Co record a statement of a witness 
under 8. 164, Criminal P.O. Consequently a dying 
declaration made to a Magistrate is not inadmissible 
because the Magistrate was not empowered under 
8. 164 to record it as It was not made in the course 
of investigation under Chap. 14, Criminal P. 0.: 
(*30) 17 A I R 1930 Lab CO and (’32) 19 AIR 1982 
Lab 14. Bel. on. [P 303 0 1] 

But the dying declaration in such a case most 
be proved, for it cannot be said to be a record of 
the evidence given by a witness before an officer 
authorized by law to take such evidence and tbe 
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presumption mentioned In S. 80, Evidence Act, 
caoDoC arise. But even If tbe dying declaration is 
made in the couree of investigation under Chap. 14, 
Criminal P. C., it would be admissibleunder S. 82, 
Evidence Act. (P 303 C 1) 

(c) Criminal P. C. (1898). Ss. 164,529 and 530 
— Proceedings under S. 164 void on ground of 
Magistrate not being empowered — S. 529 or 
S. 530 does not prohibit setting aside of proceed- 
ings. 

Proceedings under 8. 164, Criminal P. C.. are 
not mentioned in either 8. 529 or S. 530 as proceed- 
ings which are not to be set aside ou the ground of a 
Magistrate not being empowered, or as void owing 
to that lack of power. [P 202 C 2j 

(d) Evidence Act (1872), S. 32 — Dying de- 
claration recorded by Magistrate — Method of 
proof — Magistrate need not repeat record seria- 
tim in his evidence — It is sufficient ior him 
merely to refer to record and testify to its cor- 
rectness* 

Where a dying declaration has to bo proved ly a 
>ragi6trate it is unnecessary for him to repeat tbe 
record seriatim in his evidence if be is satisfied 
that it was correctly recorded; it is sufficient for 
him merely to refer to tbe record and testify to it^ 
correctness, and that it was made by the person 
and under tbe circumstances in question : (*36) 23 
AIR 1936 Rang 42, lUL on. [P 303 C 1] 

(e) Evidence Act (1672), Ss. 32, 33 and 60 » 
Cases dealt with by S. 32 and S. 33 are quite 
distinct^S. 33 does not governs. 32~Presump- 
tion under S. 80 cannot be limited to evidence 
recorded where accused has had opportunity of 
cross-examination — Statement to Magistrate 

authorized to take it need not be proved Proof 

of identity of person who made statement is 
necessary ^ Some witness and not Magistrate 
should be called for that purpose. 

Section 32 makes relevant statements by a de- 
ceased person as to tbe cause of bis death; while 
8. 33 makes relevant evidence given by a witness 
when tbe witness is dead or cannot be found, etc. 
Tbe cases dealt with by the two sections are 
quite distinct, the first relating to a statement 
whether given in evidence or not. made by a decea- 
sed person as to tbe cause of bis death; the second 
to a previous statement made by a deceased witness 
in any kind of legal proceeding, civil or criminal, 
with the qualification that the former evidence 
must have been taken subject to cross-examination 
there being no such qualification as regards tbe 
first instance. But the statement made to a Magis- 
trate authorized to take it is evidence within tbe 
meaning of the definition under S. 3 of the Act. It 
cannot therefore be said that 8. 33 governs 8. 32, 
for If it did so no statement made under S. 32 to a 
Magistrate ompowered to record it would be rele- 
vant at all unless the accused had bad opportunity 
of cros6*examioatlon. and hence tbe presumption 
given by 8. 80 cannot be limited to cases of evi. 
dence recorded where theaccusedbad bad an oppor- 
tunity of cross-examination. Consequently where 
tbe Magistrate is empowered to record a statement 
it is not necessary for him to prove that be took 
the statement, and the fact that tbe accused was 
not present at tbe time when the dying declaration 
was taken makes no dlSeronco in ibis respect: (’34)21 
AIR 1934 All 340, Bel.ofi; 11 Bom H C R 247: 8 Cal 
211; 86 Cal 659; (’31) 18 AIR 1931 Mad 430 and 
(1872-92) LBR157,No</oIi. (P 803C2;P 304C 1] 

But the proof of the identity of the person who 
made the statement is neces^sary. To prove the 
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identity of the declarant it is dosirablo not to sum- 
mon the Magistrate for that purpose but to prove 
it from the mouth of some one else, preferably 
some other witness in the case v?ho was present at 
the timethattho declaration was taken; llCal580; 
(•34) -21 A I R 1034 All 81 (FB) and (’26) 13 A I R 
102C Cal 705, Bel. on; 2C All 108 (PC), Disling.', 
(’30) 17 A I R 1930 Lab GO and (’32) 19 A I R 
1932 Lab 14, 2\ol approved. [P 304 C 1] 

(t) Evidence Act (1872), S. 32— Dyingdeclara- 
tion to Magistrate not authorized to record it— . 
Magistrate called to prove same — He may be 
questioned whether deceased was in fit state to 
make declaration and understood what he said. 

Where a Magistrate not authorized to record the 
dying declaration is called to prove the same, he 
can be questioned as to whether the deceased was 
in a fit state to make the declaration and under- 
stood what he was saying where such a course is 
rendered desirable by the statement itself or other 
circumstances: 11 Bom H C R 247, Approved. 

(P 304 C 1) 

Judgment. — The appellant Sulaiman* 
aged 25, was sentenced to eight years rigo- 
rous imprisoDtnent, under S. 304 (l), Penal 
Code, for causing the death of Taw Bwe, a 
man of about G4. There is no doubt that the 
appellant did assault the deceased, an Araka- 
nese, in common with some sis or seven 
other Indians, and that they inflicted in- 
juries ou him, the combined effect of which 
was likely to cause his death. What bap. 
poned was that the deceased, a doctor, went 
to demand his fees from Sulaiman and there 
was a quarrel about the money. Sulaiman s 
brother knocked Taw Bwe down. He ran 
away with a companion of his, Mra Dah 
Aung, (P. W. 1 ), a man of 40, who kept ahead 
of him. The deceased was overtaken and 
assaulted 6rst by two other Indians, one of 
them with a stick, and then by the appel- 
lant and two others, and tlien by four or 
five more Indians. Sulaiman and others 
struck the deceased with their fists: Sulai* 
man lifted him up and dropped him down 
more than once. The evidence to prove this 
is that of Mra Dah Aung and the dying 
declaration of the deceased. There is no 
reason to doubt this evidence. 

The deceased had two abrasions and six 
contusions. The medical witness. Dr. Manual, 
(p. w. 2), said that there were only eight 
marks, but there must have been many 
more blows, and that each injury was caused 
by more than one blow. The deceased died 
of shock. A contributory cause of his death 
was adherent pericarditis with emphysema 
of both lungs. His resistance to the injaries 
was greatly lowered by this. The doctor 
was of the opinion that death would be a 
likely but not a probable result to a man 
over 40, but not a likely result to a man 


under 40. By "probable” I understand the 
doctor to mean “very likely.” What the 
law requires is that the death should be 
caused with the knowledge of the offender 
that he is likely by that act to cause death. 
But. as was said in 1 Bang 390* : 

. . . it 16 not sufScient for joint responsibility for 
an offence under S. 34, Penal Coda, that the offence 
actually committed was likely to occur as a result 
of the several persons acting together; but that the 
existence of a common intention being the sole test 
of joint responsibility, it must be proved what the' 
common intention was and it must also be provedl 
that the common act for which the accused were 
to bo made responsible was acted in furtherance of 
that common intention. 


Dr as was said by their Lordships of the 
Privy Council in 52 Cal 197," at p. 207 : 

Questions arise in such cases as to the extent to 
nbicb the common intention and the common 
:ontcmplation of the gravest consequences may 
l)avc gone. 

There is no proof in this case that the 
3ommon intention wasto cause injury known, 
bo be likely to cause death, though the com- 
bined effect of the injuries actually caused 
was likely to cause death. I would hold, 
however, that the offender know that he 
was likely to cause not only hurt but grio-j 
vous hurt and that the common intention of 
bis party was to cause grievous hurt, for 
not only the common assault but also the 
individual assault committed by the accused 
was an extremely severe one. The com- 
plaint of the deceased was at first merely 
recorded in the general diary at the police 
station and no investigation was opened. Un 
the 23rd April a third class Magistrate took 
the dying declaration of the deceased at 
12.30 P. M. at the hospital. A police officer 
came to the hospital later (3.15 P. M.) and 
got the deceased to affix his thumb mark to 
his former statement to the police, after 
this only an investigation was opened. The 
learned Judge was correct in saying that 
the statement to the Magistrate was not in- 
admissible because the Magistrate was not 

empowered under 9* io 

record the statement, for it was jot made m 
the course of an investigation under Chap. 14. 
Criminal P. C. But even had 
been made in the course of 9**°^ 
cation the statement, in my opinion, 

Lve been admissible in “''.d^ee ^ stete^ 

ment made by a person I 

his death ; Section 82 (2). Evjeao_ — ^ 


nuli * — ^ 

uDftr V. FiXDpeiotn 
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agree with what was said in 81 Cr L J 79’ 
'by a Bench of the Lahore High Court, that 
where a statement is relevant under the 
provisions of s. 82 (1), Evidence Act, it is not 
inadmissible by reason of the fact that the 
Magistrate who recorded it was not com- 
petent to record a statement of a witness 
under 8. 164, Criminal P. C. This was fol- 
lowed by the same Court in 82 cr L J 1118 .* 
Proceedings under s. 1C4, Criminal P. C., 
are not mentioned In either S. 529 or 9 . 530, 
ias proceedings which are not to be set aside 
on the ground of a Magistrate not being 
empowered, or as void owing to that lack of 
power. 

There is another thing which I think it 
is desirable to comment on. The dying de- 
claration which was made in the absence of 
the accused was proved by the Magistrate 
who recorded it, and the method of proof 
employed was that the Magistrate refreshed 
bis memory from the record, under the pro- 
visions of 9. 159, Evidence Act, and then 
repeated seriatim wliat was on the record. 

1 agree with what was said in A 1 E 1936 
Hang 42* that where a dying declaration 
has to be proved by a Magistrate it is un. 
necessary for him to repeat the record 
seriatim in hie evidence if he is satished that 
it was correctly recorded; it is sufficient for 
him merely to refer to the record and testify 
to its correctness, and that it was made by 
the person and under the circumstances in 
question. I agree that the dying declaration 
'bad to be proved, for it was not a record of 
the evidence given by a witness before an 
officer authorised by law to take such evi- 
|deace. Therefore, the presumption mention, 
ed in s. 60, Evidence Act, could not arise. 
Section 80, Evidence Act, is as follows : 

Wbeoevee aoj documeot is produced before aoj 
Court, purportiug to be a record or memorauduni 
of the OTideuce.orof aoypart of Ibo ovideDCO.giTeD 
by a 'ffitness iu a judicial proceediug or before any 
officer authorised by law to take such evidence, or 
to be a statement or confession by any prisoner or 
accused persoo, taken in accordance with law, and 
purporting to bo signed by any Judge or Magis- 
trate, or by any such officer as aforesaid, the Court 
shall presume that the document is genuine; that 
any statements as to the circumstances under 
which it was taken, purporting to be made by the 
person signing it, are true, and that such evidence, 
statement or confession was duly taken. 

If the Magistrate bad been empowered to 
record the evidence, however, in my opinion, 

3. ('801 17 A I R 1980 Lah CO : 120 I C 274 : 31 
Cr L J 79, Chandgi v. Emperor. 

4. (’82) 19 A I R 1982 Lah 14 : 184 I 0 117 : 82 
Cr L J 1118 : 33 P L R 8, Rahman v. Emperor 

5. ('86) 23 A I R 1986 Rang 42 : 160 I C 897 : 8? 
Cr L J 299, Mya Da v. Emperor. 
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it would have been unnecessary for him to 
prove that he took the statement, and the 
fact that the accused was not present at the 
time when the dying declaration was taken 
made no difference in this respect. “Evi- 
dence" is dehned in s. 3, Evidence Act, as 
all statements which the Court permits or 
requires to be made before it by witnesses, 
i. e., oral evidence, and all documents pro- 
duced for the inspection of the Court, i. e., 
documentary evidence. “Court" is defined 
as including all Judges and iilagistrates and 
all persons except arbitrators legally autho- 
rised to take evidence. 

Section S2 says that statements, written 
or verbal, of relevant facts, made as to the 
cause of bis death, are themselves relevant 
facta. Section 88, Evidence Act, says that 
evidence given by a witness before any per- 
son authorised by law to take it is relevant 
for the purpose of proving the truth of the 
facta which it states, when the witness is 
dead, or cannot be found. . . . ; Provided 
. . . that the adverse party in the first pro- 
ceediog had the right and opportunity to 
cross-examine, etc. It is to be noted that 
S. 82 and s. 83 give different instances where 
evidence is relevant. Section 32 makes rele- 
vant statements by a deceased person as toi 
the cause of bis death; 9. 33 makes relevant 
evidence given by a witness when the wit.j 
ness is dead or cannot be found, etc. These 
are two quite distinct cases, the first relat. 
ing to a statement whether given in evidence 
or not, made by a deceased person as to the 
cause of his death; the second to a previous 
statement made by a deceased witness in 
any kind of legal proceeding, civil or orimi.l 
nal. In the latter instance there is a quali-l 
fication which is obviously necessary, that! 
the former evidence must have been taken: 
subject to cross-examination. There is no 
such qualification as regards the first inst-^ 
ance, but the statement made to a Magis- 
trate authorised to take it is evidence within 
the meaning of the definition already quoted. 
It cannot be said that S. 33 governs 9. 32, fori 
if it did so no statement made under s. S2| 
to a Magistrate empowered to record it 
would be relevant at all unless the accused 
bad bad opportunity of cross-examination, 
and I do not see therefore how the pre. 
sumption given by s. 80 can be limited to 
cases of evidence recorded where the accused 
had bod such an opportunity. I must dis- 
sent with respect from authorities which 
lay down that statements made to a Magis. 
trato authorised to take them must be 
proved by that officer if not made in the 
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presence of the accused. I would however 
agree with rulings which hold that proof of 
the identity of the person who made the 
statement is necessary. 

The earliest case on the subject is 11 Bom 
n G R 247.'^ This was a case of 1874, two 
years after the passing of the Evidence Act. 
it was said that the law does not provide 
that the mere signature of the Magistrate 
should be a sutlicient authentication of a 
dying declaration and that proof was neces- 
sary, and that the statement could not be 
presumed to be genuine without evidence 
that it had been made by the dying man. 
It was also said that it was desirable that 
the person who took the statement should 
ho subject to cross-examination as to the 
dying man's state of mind when he made 
it. It is not necessary that the deceased 
■should have been in expectation of death 
when he made the statement, though I 
would agree that in some instances, where 
the statement itself or other circumstances 
render this course desirable, questions should 
ibe put to the Magistrate as to whether the 
deceased was in a fit state to make the 
declaration and understood what he was 
saying. To prove the identity of the decla- 
rant it is desirable not to summon the 
Magistrate for that purpose, (in any event 
he would rarely he in a position to prove it) 
but to prove it from the mouth of some one 
.else, preferably some other witness in the 
■case who was present at the time that the 
declaration was taken. The matter is one of 
practical importance, for, it frequently hap- 
pens that Magistrates have been transferred 
to a station at a considerable distance from 
the district in which the declaration was 
made and the trial is held. 8 Cel 211^ at p. 213 
is to the same effect as 11 Bom n C R 247. 
In neither case was S. so, Evidence Act, 
discussed, though it was quoted in argument 
in the former case. In 3C cal O-io* it was 
held that a dying declaration made in the 
absence of the accused must be proved by 
the person who recorded it or heard it made. 
There again 8. 80, Evidence Act, was not 
referred to. Nor was it in 54 Mad 678,® where 
it was said that such a declaration cannot 
be treated as substantive evidence without 
calling the person who record ed it. 11 Bom 

6r('74) 11 B^H OB 247. Reg. v. Fata Ada]!. 

7. (’82) 8 Cal 211: 10 GLR 11, Empress v. Samir- 

s'l^pOS) 36 Cal 669 ; 2 I C 841 : 18 C W N 680, 
Oouridae Naxnaaudra v. Emperor. 

9. (’81) 18 A I R 1981 Mad 480 ; 185 I 0 337 : 83 
Cr L J 116 : 64 Mftd 678 ; CO M L J 404, In re 
KrUhnatna Nalekan. 


HOB 247^ was followed in the Judicial 
Commissioner's Court of Lower Burma in 
(1872.92) L B R 167^® without comment. 

As to identity the Lahore High Court in 
31 Cr L J 79* and 32 Cr L J 1118* admitted a 
statement recorded under s. 164, Criminal 
P. C., without requiring proof of identity, 
On the other hand such proof was required 
in 11 Cal 580^^ a direct ruling on this point, 
and was also required in 85 Cr Ii J 386^* and 
in 93 I c 115.^* I do not think that the 
matter was considered in a decision of their 
Lordships of the Privy Council * 26 ALL 
109.^* In 26 ALL 108^* their Lordships after 
hearing argument as to the effect of 8. 80, 
Evidence Act, rejected a former deposition 
as inadmissible because the material part of 
it was the description of the witness in the 
heading where she was described as the 
wife of so and so, and there was no proof 
that that description was elicited by ques- 
tions put by the Magistrate; it might equally 
likely have been a description filed in by a 
clerk on the deposition sheet before the 
evidence was recorded. Nor was there evi- 
dence that that description had been read 
over to the witness. 

Some of the coses cited here were consi- 
dered in 56 ALL 760,*® where it was held 
that a dying declaration recorded by a 
Magistrate can be tendered in evidence 
without the Magistrate who recorded it 
being called, in virtue of the section appli- 
cable to depositions which could be 
by the production of the document. If the 
language of s. 80 is compared with that of 
s. 90. Evidence Act, it would seem clear 
that though a presumption is to be made 
under s. 80 as to the genuineness orautben- 
ticity of the evidence no presumption can 
be drawn that the statement was made by 
the person by whom it purports to have 
been made. In the present case the state- 
ment was duly proved, 
eluded proof of identity. The oonviobion 

and sentence passed under 8. m. part 1. 
Penal CJode, are set aside, and m lieu thereof 
the appellant will be con victed under s^ . 

680. Queen-Empreas v. Darg. 

Sonar. ,, a, . 147 TQ 390 : 86 

■o^ r/’ssi - a 9 ia« (F B), 

OWN 284. BrajatallaT Ghow y. AW 7 ^^ 

14 (’04) 26 All 108 : M I A 38 . 0 w* 

Maibtilan v. 840 : 152 I ^ 249 : 86 
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Penal Code and sentenced to seven years' 
rigorous imprisonment. 

g.n./r.K. Order accordingly. 

(28) A. I. R, 1941 Rangoon 308 

Roberts 0. J. and Donkley J. 

C. W. Mariano — Appellant 

V. 

The Rt. R&v. F. Provost — Respondent. 

First Appeal No. 87 of 1940, Decided on 13tb 
tfarch 1941, from judgmcot of High Court, in 
C. R. No. 154 of 1939. 

• (a) Succession Act (1925), S. US — Inter- 
pretation of— Intention of Legislature explained 
— Bequest to charily by testator having near 

relations — Will deposited with Registrar 

Withdrawal oi will from custody of Registrar 
renders bequest to charity void. 

The iutentioD of the Legislature in euacting 
5. 118 is to prcTODt doatb-bcd bequests tocbaritable 
trusts by persons having near rolatives, and the 
section must bo constru^ in a sense which is in 
harmony with that Intention and so as to give a 
real meaning to each part of the section, it that 
can be done without doing violence to the plain 
language thereof, and not so as to reduce one of 
the provisions of the section to an absurdity. By 
euacting the provision regarding the deposit of 
suob wills the Legislature intend^ to remove the 
decision of the question whether the charitable be- 
quest was a death-bed bequest or not out of the 
hazard of oral evidence by the incontrovertible 
proof contained in the entries in Registers Nos. 9 
and 5 that the will was in the custody of the Re- 
gistrar of deeds at the time of the testator’s death 
and bad been in that custody for a period of at 
least six months prior to the testator's death. The 
Legislature has not contemplated the withdrawal 
of a will from such custody except upon the terms 
that the charitable bequests in it are rendered void. 
II a testator desires such charitable bequests to fall 
into residue all be need do Is to withdraw the will 
from such custody. [P Si3 C 1, 2] 

The removal of the will by the testator from the 
sale custody of the Registrar amounts to a renun- 
ciation of the power to make a charitable bequest; 
he might of course make a now will containing 
charitable bequests but in that event he would 
have to deposit it within six months of execution 
and would have to survive for 12 months : (1910) 
A C 409; (1910) A 0 444; (1892) 1 Q B 273; (1893) 
A C 468 and (’29) 16 A I R 1929 P 0 121, Bel. on. 

(P 307 C 1) 

(b) Succession Act (1925), S. 114 — S. 114 

applies to interests arising In future Bequest 

to charity — Vesting not delayed beyond statu- 
tory period — Bequest is valid though made in 
perpetuity. 

Section 114 deals only with interests arising in 
future. The section makes no difference between 
chatlUblo and non.charitable objects. Hence a gift 
to trustees for a religious or obatitablo object if 
created or existing in praesenti is not objectionable 
on anyground of perpetuity. Thus chariUblo trusts 
though made In perpetuity are not within thomis- 
chief of 8. 114 provided the vesting is not delayed 
beyond the statutory period : (1860) 2 DeG & J 76' 
I941R/39A:40 


(1860) I De G P A J 399; 11 Cal 591; 6 C W N821 
and 16 Slad 424, Bel. on ; (’19) G A I R 1919 Cal 
809, Disting.; 25 Cal 112; 40 Cal 192 and 38 Bom 
122, Be/. (P 808 C 2; P 310 C 2; P 311 C 1] 

(c) Registration Act (1908), Ss. 42 to 46 — 
Effect of, stated. 

The object and effect of 8s. 42 to 46 are that the 
contents of the sealed cover deposited by the testa- 
tor, that is, the provisions of bis will, shall remain 
secret during bis lifetime, but on his death the 
terms of bis will shall be made public and copies 
of the will shall be available to the public : 10 Cal 
976 (P 0). Be/. (P 311 C 2] 

John Dhar — for Appellant. 

Paget — for Respondent. 

Roberts C. J. — The defendant-appollaDt 
Mrs. Camilla Winifred Mariano is the widow 
and surviving executrix and trustee of the 
will of the late Victor Joseph Mariano who 
died on 1st March 1929. Probate was granted 
to her (and to another executor who has 
since died) on 8th June 1929 of a will dated 
25tb January 1923. Clause 12 of the will ran 
as follows ; 

12. After tho whole capital has beeD received 
from the Raogooo Gazette office executors and 
trustees shall pay to the Right Revd. Bishop Car* 
dot Vioariat Apostolic of ^uthero Burma or his 
successor io office a sum of rupees two lakhs to be 
held by him in trust in perpetuity so that tho io* 
come and profits thereof shall be used for the reli* 
giouB aod charitable objects couoectcd with tho 
Roman Catholic Church and Mission in Rangoon 
as bo may deem fit. One year after my death 
and until such time as the said sum of two lakhs 
has been paid an amount equivalent to interest at 
5 per cent, per annum for the said sum of rupees 
two lakhs shall be paid for the said charitable 
objects to the Right Revd. Bishop Cardot or bis 
successor In office. 

In cl. 13 there wag a similar bequest to 
Bishop Sagrada of Toungoo, Vicar Apostolic 
of Eastern Burma or bis successors in oSice 
of the sum of Rs. 50,000. The plaintifif.res. 
pondent in this appeal is the successor in 
office of Bishop Cardot named in cl. 12 . It 
appears that the appellant had entertained 
doubts as to the validity of the charitable 
bequests in the will, and the effect of S. 114, 
Succession Act, (dealing with the rule 
against perpetuities in this country), and of 
S. 118 of the same Act (dealing with the 
execution and deposit of wills containing 
charitable bequests when the testator has 
near relatives living). Although she bad paid 
interests on the two lakhs of rupees, as 
directed by cl. 12 of the will, she decided 
not to pay any more money, and when in 
April 1939 the Bishop's claim to the pro- 
perty was denied he brought this action 
against the ddfendant-appellant. The plain- 
tiff- respondent's case was that a higher 
grade pleader named Mr. Boudville had pre- 
pared a draft will for the testator and a 
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will very similar to Mr. Boadville's draft 
was executed on 25th January 1923 and de- 
posited on the same day with the Registrar 
of Assurances at Rangoon in accordance 
with the provisions of S. 118 , Succession Act, 
and s. 12 , Registration Act. It remained in 
his custody for just over sis years. On 9th 
May 1927 a codicil dated 4th April 1927 is also 
said to have been deposited. The sealed 
cover bore the superscription 6th May 1927. 
Early in February 1929 the testator who 
was then in very poor health desired to see 
his will and codicil and possibly to make 
some change in the bequests to his relatives. 
He authorized Mr. Boudville to withdraw 
the will and codicil under the provisions of 
S.44, Registration Act. 

Mr. Boudville withdrew the sealed covers 
from the Registrar on 9th February (and I 
think it is important to notice that he could 
not know whether they really contained a 
will or not), and handed them to the testa- 
tor. About eight or nine days after this the 
testator sent for Mr. Boudville and handed 
“those packages over to me still in- 

tact, in the same condition as they wore 
when I delivered them to him. He said: 
Keep them with you in your bouse ’. In 
cross examination Mr. Boudville said he 
knew that the packages containing the will 
and the codicil “were exactly the same at a 
glance; curiosity compelled mo to examine 
it and I found it exactly the same.” Mr. 
Victor Joseph Mariano died on Ist March 
1929 and at that time the will and codicil of 
which probate has since been granted were 
in Mr. Boudville’s possession. He opened 
the sealed covers in the presence of half a 
dozen members of the family and now says, 
respecting the will, “it was almost word for 
word like the one I drew up in my Ian- 
guage,” and he adds that the codicil is simi- 
lar. On this evidence the learned trial Judge 
found as a fact that the will and codicil in 
the sealed covers opened by Mr. Boudville 
after the testator's death were identical 
with those deposited by Mr. Mariano in 
January 1923 and some time after April 1927 
respectively. Mr. Mariano’s will was duly 
executed on 25th January 1923. A sealed 
cover purporting to contain a will was de- 
posited on this date; two sealed covers 
purporting to contain a will and codicil res- 
pectively were withdrawn by Mr. Boud- 
viile and the testator undertook the custody 
of them. He handed back certain sealed 
covers to Mr. Boudville in the middle of 
February 1929 and those are proved to con- 
tain a will purporting to have been execut- 


ed on 25th January 1928 and a codicil dated 
4tb April 1927, bearing on the sealed cover 
the date of Cth May 1927. 

Now the law does not prevent a testator 
with near relatives from making a charit- 
able bequest ; but it has enacted, in S. 116, 
Succession Act, a safeguard against his doing 
so by a disposition made when death is im- 
minent. And not only are such bequests 
void unless the will was executed 12 months 
before the testator's death, bht in order to 
render them valid the will must have been 
deposited within six months from its exe- 
cution in some place provided by law for 
the safe custody of the wills of living per- 
sons. Such provision has been made in the 
Registration Act. The will is to be deposit- 
ed in a sealed cover bearing the name of the 
testator and a statement that it contains a 
will. Tho testator may later withdraw the 
cover, if he ohooses to do so, and in the pre- 
sent case he did withdraw it. If he had not 
withdrawn it, the Registrar would have bad 
to keep it in his 6re-proof box until the 
testator’s death, and might not open it till 
then. Sections 45 and 46 of the Act describe 
the procedure after the death of the testa- 
tor : the will is to be copied in ope of the 
Registrar’s books on application being made 
to him and the original is to be deposited 
afresh. When probate of it or letters of 
administration with the will annexed has 
been granted, the original will is to be filed 
in conformity with s. 294, Sucoession Act. 
The Court may also order the production of 
the original will. The Registrar is to make 
a copy of the will, if he has not already done 
so. before it leaves his possession. 

The effect of all this is that a wiU con- 
taining charitable bequests must be in the 
custody of the Registrar for at loMt su 
months prior to the testator s death. It 
appears to me that the Legislature has not 
cSmplated the withdrawal of a will from 
such custody except upon the terms that 

the charitable bequests m it 

void. If a testator desires such charitable 

beauests to fall into residue all bo need 
doTto withdraw the wiU from such ou^ 
?ody. If this were not so, a 

maL his charitable bequests valid by d ' 
posit of bis will as a 
withdrawing it on the f s^oh an 

lature cannot have Xt of 

empty formality should bav 

complying with death 

oution 12 months before the 

ig not aU that the wiUshoi^ld 

additional requirement that the wi 
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be deposited caonot be satisfied by taking 
it in a sealed cover to the Registrar, causing 
it to be placed in his fire>proof box, and 
the lid to be shut, and then opening it and 
taking the sealed cover away again. Sec. 
tion 48, Registration Act, says that the Re* 
gistrar shall place and retain the sealed 
cover in his fire-proof box, and Ss. 43 and u 
show that unless the testator withdraws it 
it is retained till his death. Upon with, 
drawal the sealed cover is no longer a mat- 
tar of concern to the Registrar, Ho has 
never seen the contents of the sealed cover. 
It might contain a document which bad 
never been witnessed or even signed by the 
testator; whatever it is, it is delivered in 
its sealed cover to the depositor and the 
contents are never divulged. No copy is 
taken of it by the Registrar, nor is any 
mark or stamp placed upon it showing that 
it has been deposited. 

Now, it might be diflioult to say whether 
Mr. Mariano realized the effect of what he 
was doing when he procured the withdrawal 
of these sealed covers from the Registrar's 
custody; hut the point is not what effect 
was intended but what was actually pro. 
duced. They might contain a perfectly good 
will, but in my judgment their removal from 
the safe custody of the Registrar amounts 
to a renunciation of the power to make a 
charitable bequest; he might of course 
make a now will containing charitable be- 
quests but in that event be would have to 
deposit it within six months of execution 
and would have to survive for 12 months. 
Mr. Paget has argued that to hold thus 
would amount to reading into the statute 
something which is not there, and he has 
cited (1910) A 0 109* and (1910) a 0 44i.* He 
contends that all the Succession Act says is 
(provided the will has been executed at 
least 12 months before the testator’s death) 
that it must have been "deposited ;" and 
that it was so deposited whether it was 
afterwards withdrawn from the custody of 
the Registrar or not. This view commended 
itself to the learned trial Judge. 

But the second requirement of S. 118 is a 
deposit within six months of its execution 
in some place provided by law for the safe 
custody of wills of living persons." In my 
judgment it contemplates the remaining of 

1. (1910) 1910 A 0 409 : 79 L J K B 905~: 103 L T 
81 . 64 8 J 699 ; 20 T L R 62G, TbotDpsoQ v. 
Goold & Co. 

2. (1910) 1910 A 0 444 : 79 L J K B 954: 103 LT 
292 : 64 S J C61 : 20 T L R 648, Vickers Sods & 
Manim v. Evans. 
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the will in such a place of safe custody 
whilst the person remains alive. When one 
looks at the Registration Act one sees that 
if the sealed cover is still in the custody of 
the Registrar at the time of the testator’s 
death it cannot leave his possession until a 
copy of its contents has been made. Proof 
of the deposit of the will can then be offec. 
ted by the production of it by a public ofli- 
cer, and it is not necessary to depend on 
tbe oral evidence of jjarties who may be 
interested in the will to show that the will 
propounded is identical with the contents 
of the sealed cover deposited. It has been 
urged upon us that all the testator contem. 
plated doing was to alter a bequest to some 
relative; he did not do so in fact because 
he changed his mind, and the obvious inten. 
tion of the Legislature is that a testator in 
such circumstances may get back his will 
so as to refresh his memory as to its exact 
contents; it may have been deposited for 
years and he may have no copy of it in his 
possession. 

This attractive argument seems to be 
met by saying that if the Legislature bad 
desired that a fresh deposit of a will so 
insijected, and unaltered as regards ohari. 
table bequests, should take effect from the 
tinne of the original deposit it would he 
quite easy to have said so, and to have made 
provision for such a fresh deposit. It has 
been pointed out that under S. 43 of Act IG 
of 18G4 the CiJourb might permit the with, 
drawal of a will if it sees fit; under the 
Registration Act it is easier for the testator 
to withdraw the sealed cover for the Regis- 
trar has no discretion to retain it. And the 
Succession Act of 1925 was enacted in these 
altered circumstances. Bo that as it may 
tbe Act is silent as to tbe effect of the 
withdrawal of a will; and I apprehend that, 
if it is withdrawn five minutes after deposit, 
no safeguard additional to that of execution 
twelve months before death could be said 
to have been imposed by the Legislature to 
ensure that the will executed was in fact 
deposited, and that tbe testator remained 
of the same mind in relation to his chari- 
table bequests for a period of six months 
prior to bis death. The Legislature has 
chosen to make these facts susceptible of 
ready proof by reason of the retention of 
the documents deposited with the Registrar 
in a sealed cover till after the date of the 
death of the testator, from which date tbe 
will speaks. Even so, the validity of the 
charitable bequests must depend ou the 
testament in the custody of the Registrar 


Mariano v. Provost (Boherts C. J.) 


30 s Rangoon Mariano v. Provost (Roberts C. J.) A. I. R. 


being the last will and testament of the 
testator. 

It is necessary to see whether the testator 
had powers to bequeath sums of money 
to charities, since it is admitted that he 
possessed a nephew or niece or some nearer 
relative. This power could only arise if at 
the time of bis death he had executed a 
will at least twelve months previously and 
had deposited it within six month from its 
execution in some place provided hy law 
for the safe custody of the wills of living 
persons. The power of bequest does not 
arise from the date of execution of the will; 
it is dependent upon the requisite deposit 
and the subsequent survival. It is only to 
be ascertained at the death, and ascertained 
by reference to acts previously performed. 
One of these acts is the deposit, and I can- 
not (with all respect to the learned trial 
Judge) hold that this is a momentary act 
and that the requirements of the statute 
would be complied with by a mere five- 
minute formality in the course of which 
the Registrar sees no will and is merely 
told that the sealed cover deposited con- 
tains one. In the present appeal the sealed 
cover remained in his possession for six 
years, but it seems impossible to draw any 
line, and to say if the requirements of the 
statute were complied with that they would 
not equally have been complied with if the 
sealed cover had been deposited for five 
minutes. Oral evidence in each case must 
be relied on to show that the sealed cover 
contained the propounded will, and I must 
hold that the Legislature intended to dis- 
pense with the hazard which must be crea- 
ted whenever oral evidence is relied on in 
preference to the production of a document 
from the custody of a public official. It is 
not a question of accepting or rejecting the 
oral evidence in this case but of deciding 
whether the restrictions placed upon chari- 
table bequests have been overcome. Hold- 
ing as I do the view that the charitable 
bequests in Mr. Mariano’s will are void it 
would seem unnecessary to decide whether, 
as was contended by the appellant, they 
infringe the rule against perpetnities. How- 
ever, it may be desirable to consider this 
contention and I would hold that S. 114, 
Succession Act, has no application to the 
present bequests. 

Some interests although arising in prae- 
senti have been held to be void in English 
law when bequests have been made to 
societies which have a non- charitable object 
and have been extended to an indefinite 


time: (1860) 2 De 6 & J 76;’ (i860) l Da G F 
J 899.^ But here there is a charitable object. 
Charitable trusts though made in perpetuity 
are not within the mischief of S. 114 pro. 
vided the vesting is not delayed beyond the 
statutory period : 11 Cal 591;’ GOWN 821;® 
15 Mad 424^ at pp. 443, 444. Provided there 
is no remainder over, a bequest in per- 
petuity for charitable objects does not 
offend against S. 114, Succession Act. During 
the prolonged argument which took place 
on this point I became convinced that the 
effect of the decision in 4G oal 485® had not 
been fully appreciated. The testator there 
left bequests of capital to trustees upon 
trust to remit the income to the deacons of 
Lower Circular Road Chapel, half for the 
poor, and half for the general fund of the 
Chapel, provided the deacons complied with 
certain conditions; and, in default of com- 
pliance, to other persons interested in ano- 
ther charity for the purposes of that charity. 
The deacons expressed their inability to 
comply with the conditions in the will, 
almost immediately upon the death of the 
testator, and the question was whether the 
gift over took effect. It was held that as 
they might have complied with the iwndi- 
tions for a period exceeding that which is 
contemplated as permissible by the section, 
and might then have made default, the 
bequest was bad from the beginning because 
the gift over came within the mischief of 
8. 101 of the former Succession Act, now 


enacted as 8. 114. ^ 

But here the vesting is not m future but 
in praesenti. The bequest operates in 
’our of the Bishop at once, and the sta- 
,0 has no application. It was wggfsjed 
tt the word “thereafter” m cl. 8 of the 
il meant that the Bishop should receive 
money till the executors had cajned out 
their duties in connexion with the earlier 
uses of the will: to this argument cl. H 
pears to me to be a sufficient 
0 property bequeathed is to vest in the 
■io*p within a period which cannot extend 
' that which is laid down^n_s^4 


letal of Madma- . 47 1 0 S88 : 46 CaJ 
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and the rule against perpetoities has no ap- 
plication to the charitable bequest. These 
latter observatioDsappear to me to be beside 
the point bolding as I do that the provisions 
of S.lie,Sacce8sioa Act, have not been com- 
plied with; but I express my view upon 
them in case our decision is challenged on 
appeal to the Judicial Committee of the 
Privy Council. The suit of the plaintiff was 
maintainable under s. 42, Specific Belief Act. 
He claimed a right to have the property 
which was the subject of a charitable be. 
quest paid over to him, and this claim was 
denied by the surviving executrix of the 
will. Since the money (we are informed) is 
still in the possession of the Rangoon Gazette 
otfico and by the terms of the will it is not 
payable till the executrix has received it 
from that source he could only ask for a 
bare declaration; he has received the inter, 
est upon it, and therefore the proviso to 
S. 42 has no application since further relief 
cannot bo claimed. In the result the appeal 
must bo allowed. The defendant. appellant 
entertained the doubts which have been the 
subject of argument but took out no ori- 
gioating summons under S. 302, Succession 
Act. The plaintiff, respondent took the only 
course open to him. The judgment and 
decree of the learned trial Judge are set 
aside and the suit of the plaintiff. respon- 
dent is dismissed. In view of the fact that 
the plaintiff- respondent was forced to bring 
this suit by the attitude adopted by the 
defendant. appellant as executrix, we think 
that the plaintiff-respondent should not be 
mulcted in the costs of this litigation, and 
we direct that the costs of both parties, both 
of the suit and of this appeal, shall be paid 
by the appellant as executrix out of the 
estate, and we assess the advocate's fee for 
this appeal at thirty gold mohurs. 

Dunkley J. — This suit arose from an 
originating summons taken out by the 
plaintiff.res[x}ndeot for the construction of 
the will of one V. J. Mariano, who died at 
Rangoon on Ist March 1929. The defendant, 
appellant is the widow of the testator and 
the solo surviving executrix of his will. By 
cl. 12 of this will a bequest of two lakhs of 
rupees was made to the Roman Catholic 
Bishop of Southern Burma or his successor 
in office to be held by him in trust in per- 
petuity so that the income and profits thereof 
should be used for religious and charitable 
objects connected with the Roman Catholic 
Church and Mission in Rangoon. This was 
a bequest to religious and charitable uses. 
The capital sum of the bequest was to be 


paid to the Bishop when it was received 
from the Rangoon Gazette, a newspaper in 
which the testator's fortune was invested, 
and the executors were directed in the 
meantime, until the sum of two lakhs could 
be paid to the Bishop, to pay interest on 
this capital sum at the rate of 5 per centum 
per annum to the Bishop. The plaintiff, 
respondent is the present Roman Catholic 
Bishop of Southern Burma. The sum of two 
lakhs has not yet been paid, but the inter, 
est thereon has been paid, as directed by 
the will, up to and including the year 1939. 
Then doubts arose in the mind of the ap- 
pellant as to the validity of the charitable 
bequest, and she informed the respondent 
that no further payments under cl. 12 of the 
will would be made. She did not, as she 
ought to have done, take out an originating 
summons under S. 302, Succession Act, and 
R. 171 of the Rules of Procedure of the Ori. 
ginal Side of this Court, for the determina- 
tion of the question whether the bequest 
was valid or not. Consequently the respon- 
dent, as be bad a right to do, was compelled 
to take out a summons. In view of the 
complexity of the points of law raised by 
the appellant in her written statement in 
answer to this summons, when the sum- 
mons came on for bearing the learned Judge 
who heard it came to the conclusion that 
the matter in respect of which relief was 
sought could not be disposed of in a sum- 
mary manner, and acting under the power 
conferred upon him by R. 169 of the Rules of 
Procedure of the Original Side, by bis order 
of lOth July 1939, be directed that the plaint 
filed in support of the summons should be 
admitted as the plaint in an ordinary suit. 
Hence the originating summons became con- 
verted into a regular suit by the plaintiff- 
respondent against the defendant. appellant 
for a declaration that the plaintiff-respon- 
dent is entitled under the will of V. J. 
Mariano to the bequest contained in cl. 12 
of the said will. By the judgment, dated 
lOtb June 1940, of the trial Court the plain- 
tiff-respondent has been granted a declara. 
tioo as prayed, and this appeal has been 
brought against that judgment by the de- 
fondant. appellant. At the bearing of the 
appeal it was urged somewhat tentatively 
on behalf of the appellant that the suit as 
framed was incompetent. Paragraph 15 of 
the amended written statement of the de- 
fendant-appellant. dated 5th August 1939, 
reads as follows : 

'*15. That this Honourable Court has no 
jurisdiction to try this suit." 


i 
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However, in argument before us it was 
explained that this paragraph was not in. 
tended to be a denial of the jurisdiction of 
the Court (for this Court in its ordinary 
original jurisdiction plainly had jurisdiction 
to try the suit if it was competent) but was 
intended to be an averment that a suit for 
a bare declaration did not lie. It was so 
treated by the learned trial Judge in his 
]udgmeDt, and it is on this basis that the 
matter has been canvassed before us. The 
learned Judge has held that a suit for a bare 
declaration lies because the defendant, 
appellant having as executrix assented to 
the specific legacy cannot now plead that 
the plaintilT-respondent has not acquired a 
vested interest therein. With the greatest 
respect, I think he might have based bis 
decision on a broader and better ground. 
The defendant. appellant, as executrix of 
the estate of V. J. Mariano, deceased, was 
requested by the plaintiff, respondent to 
take out an originating summons for the 
determination of the question of the rights 
of the respondent as an alleged legatee under 
the will of the deceased. Slie declined to 
do so, and the respondent was therefore 
compelled to take out this originating sum- 
mons. That the respondent had a right to 
take out such a summons cannot be denied, 
and as I have explained it was converted 
into an ordinary suit by the order of the 
Judge. The respondent could not sue for 
more than a hare declaration for no conse- 
(juential roliof was open to him ; the capital 
sum bequeatlied by cl. 12 of the will has not 
even yet i) 0 en received from the Rangoon 
Gazette and therefore ho could not sue for 
payment tliereof, and ho has received the 
interest payable thereon under the second 
part of cl. 12 up to the date of taking out 
the summons. He was therefore entitled 
under s. 42, Specific Relief Act, to sue for 
a bare declaration of his right to this pro- 
party which was denied. Illustrations (b) 
and (h) to S. 42, Specific Relief Act, make 
it clear that a suit of this nature does lie. 

The memorandum of appeal is a long and 
discursive document, but, apart from a brief 
reference to the facts, the extremely lengthy 
argument on behalf of the appellant before 
us was confined to two grounds on which it 
was assorted that the bequest contained in 
cl. 12 of the will of V. J. Mariano failed. 
First, it was urged that the testator had no 
power to make the bequest by reason of bis 
failure to comply with the provisions of 
8. 118 , Succession Act, in regard to the de- 
posit of his will, and in this connexion it 


should be mentioned that the deceased left 
legitimate children surviving him. Secondly, 
it was said that the bequest is void because 
it transgresses the rule against perpetuities 
as enacted in S. 114, Succession Act. I pro- 
pose first to deal with the latter point. The 
only statutory provision dealing with the 
rule against perpetuities is contained in 
S. 114, Succession Act, which enacts as 
follows ; 

114. No bequesb is valid vrhereby the vestiog of 
the thing bequeathed may be delayed beyond the 
lifetime of one or more persons living at the test, 
ator’s death and the minority of some person who 
shall be in existence at the expiration of that 
period and to whom, if he attains full age, the 
thing bequeathed is to belong. 


Under English law, the rule against per- 
petuities is concerned both with interests 
arising in future and also with interests 
arising in praesenti. As regards interests 
arising in futuro the general rule is to the 
effect that every limitation of property must, 
to be valid, vest, if at all, within a life or 
lives in being and twenty. one years and a 
period of gestation afterwards. This is sub- 
stantially the rule which has been enacted 
in s. 114, Succession Act. As regards inter- 
ests arising in praesenti, the following 
arc, under English law, void as creating 
perpetuities, namely (l) interests held on per- 
petual Doncharbitablo trust whore no per- 
son or persons can take any benefit, and 
(2) gifts to trustees for non-charitable in- 
definite objects, or for non-charitable unin- 
corporated institutions or societies which 
may last for an indefinite time. But an in. 
terest held on a charitable trust or a gift 
to trustees for a charitable object, if created 
or existing in praesenti, so as to be yest^ 
in some person, persons, or corporation, is 
not objectionable on any ground of per- 


uity. 

\8 I have said, s. 114, Succession Act, 
As only with interests arising in futuro. 
is rightly urged that the section makes 
difference betsvean charitable and non- 
iritable objects : see 4G Cal 405* at p. Cll. 
is then argued that the bequest to the 
ihop in cl. 12 of Mr. Moriano’s will creates 
interest (vising in futuro and within the 
ichief of S. 114 because the interest has 
; yet vested in the Bishop and may not 
,t for an indefinite period. Clause 12 oj 
, will has been set out at length in the 
gment of my Lord the Chief J^istioe. and 

led not rapeat it. This ^ 

ol. 12 contains two separate and dis 
^bequests, one a bequest of an annual 
of 6 per cent, per annum on two 
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lakhs of rupees, and the other a bequest of 
two lakhs of rupees to take effect when the 
capital invested by the testator in the Ban. 
goon Gazette is received ; and it is said that 
the latter is an interest arising in fnturo 
which has not yet vested and may not vest 
within the period allowed by S. 114. 

This is not, in my opinion, a true construe* 
tion of the will. It is abundantly clear, to my 
mind, when the will is read as a whole, and 
particularly when ols. 8 and 14 are read with 
cl. 12, that the testator intended by cl. 12 to 
make a pecuniary legacy of two lakhs of 
rupees to the Bishop, which was to vest 
one year after his death. Clause 8 directed 
that the executors should realize all the 
testator’s interest, amounting to Rs. 4,33,CC3 
in the Rangoon Gazette, and stated that the 
Rangoon Gazette had agreed to allow 5 per 
cent, per annum interest on this amount so 
long ns it remained unpaid. Clause 12 di. 
rected that the bequest of two lakhs of 
rupees to the Bishop should be paid out of 
the amount standing to the credit of the 
testator with the Rangoon Gazette, and 
tbot with effect from one year after the 
death of the testator tho interest allowed 
by the Rangoon Gazette on this sum of two 
lakhs should be paid to the Bishop until ' 
such time as the capital sum was received 
from the Rangoon Gazette. The interest of 
the Bishop in this bequest of two lakhs 
arose one year after tho death of the testa- 
tor, when the interest received thereon 
from the Rangoon Gazette was hrst paid to 
the Bishop. The bequest to the Bishop was 
an interest arising in praesenti. Such inter, 
eats are not dealt with by S. 114, Succession 
Act, and have therefore been dealt with by 
tho Indian Courts in accordance with Eng- 
lish law. as being according to justice, 
equity and good conscience. Hence it has 
always been held that a gift to trustees for 
a religious or charitable object, if created or 
existing in praesenti, is not objectionable on 
any ground of perpetuity. As examples of 
such decisions the following cases may bo 
referred to : 11 Cal 591,^ 25 Cal 112,® GOWN 
321,® 40 cal 102,*® 33 Bom 122" and 15 Mad 424.^ 
Consequently, it must bo bold that the be- 
quest now in question is not invalid by rea- 
BOD that it is contrary to tbe law affecting 
perpetuities. It remains to deal with tbe 

9. ('06} 25 Cal 112, Bbuggobutty Prosonno Scu v. 

Gooroo ProBonno Sen. 

10. ('13) 10 Cal 192 : 21 I C 183, AdminUtrator- 

Gencrsl ol Boogal t. Hogbes. 

It. (09') 88 Bern 122: 1 1 C834: 10 Botn L B 417, 

Jamtibedji Cureetjeo v. SooQabai. 


other point, which is the really important 
point in this case. Section 118, Succession 

Act, reads as follows : 

118 . No mau having a nephew or niece or any 
nearer relative shall have power to bequeath any 
property to religious or charitable uses, except by 
a will executed not less than twelve months before 
his death, and deposited within six months from 
its execution in some place provided by law fortbe 
safe custody of the wills of living persons. 

Tho "place provided by law for the safe 
custody of the wills of living pergons" is the 
office of tho Registrar of deeds, appointed 
under s. G, Registration Act, 1908 . Under 
S. 42 of that Act any testator may, either 
personally or by duly authorized agent, 
deposit with tbe Registrar his will in a 
sealed cover superscribed with the name of 
the testator and with a statement of the 
nature of the document enclosed in the 
cover. Under S. 43 tho Registrar, on receiv- 
ing the cover, shall record tbe particulars 
written on the cover and particulars as to 
date and time of presentation and certain 
other particulars in register No. 5, and shall 
then place and retain the sealed cover in 
hie ff re- proof box. Under S. 45, if and when 
the Registrar is satisfied that a testator who 
has deposited a sealed cover is dead, tbe 
Registrar shall open the sealed cover and 
cause tbe contents of tbe cover to be copied 
into register No. 3, and shall then redeposit 
tbe will in bis fire-proof box. Under s. 4C, 
if a competent Court makes an order to pro. 
duco tbe will, thereupon, if this has not 
already been done, the Registrar shall open 
the sealed cover and cause the contents of 
the cover to be copied into register No. 3. 
The object and effect of these sections of tbe 
Registration Act plainly are that the con.' 
tents of the sealed cover deposited by the 
testator, that is tbe provisions of his will, 
shall remain secret during bis lifetime, but 
on his death the terms of his will shall be 
made public and copies of the will shall be 
availaljle to the public : 10 Cal 97G" at p. 934. ! 
Under S. 44, Registration Act, if the testa- 
tor who has deposited such a sealed cover 
wishes to withdraw it be may do so on ap. 
plying either personally or by duly autho. 
rized agent to the Registrar, and thereupon 
tbe sealed cover shall be delivered to him 
or bis agent. 

Now, in this case probate was obtained 
by tbe appellant and her co-oxocutor, tbe 
Rt. Rev. Bishop F. Perroy, of a will, exe- 
cuted on 25tb January 1923. and a codicil to 
that will, executed on 4th April 1927. Mr. 

12. (’84) 10 Cal 976 : 11 I A 121 ; 4 Bar 585 (PC). 

Abdul Razzak v. Amir Haidar. 
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F. J. S. Boudville, a higher grade pleader, 
who gave evidence for the plaintiff-respon- 
dent, says that he made the original draft 
of this will, although he did not engross it 
and knows nothing about its execution ; he 
further says that the codicil was actually 
typed out in his office, although he was not 
present when it was executed. Mr. Boud- 
villo knows nothing about the deposit of the 
will or the codicil in the registration oflBce. 
Register No. 5 (Register of Deposits of Wills) 
of the Rangoon Registration Office shows 
that on 25th January 1923, at 11-45 A. M. 
V. J. Mariano personally deposited a sealed 
envelope which bore the superscription 
The last will and testament of V. J. 
Mariano (senior)” and that on 9th May 1927, 
at 12-25 1’. M. Mr. Mariano personally depo- 
sited another sealed envelope which bore the 
superscription “Mr. V. J. Marianos codicil 
will G-5-27. ” Samples of the seals with 
which these envelopes were sealed are con- 
tained in the register; they were both scaled 
in the same way with a seal bearing the 
inscription “Rangoon Gazette and British 
Burma Press," that is, the office seal of the 
Rangoon Gazette, and not a private seal of 
the testator. The register further shows that 
both these sealed covers were withdrawn 
by F. .T. S. Boudville, pleader for V. J. 
Mariano, on 0 th February 1929. Mr. Boud- 
ville says that he was asked by the late 
Mr. Mariano to withdraw the two sealed 
envelopes from the registration office and was 
granted a power of attorney for the pur- 
pose. Ho says that Mr. Mariano informed 
him that ho wished to make an alteration 
in the will and for that purpose desired to 
withdraw it. Mr. Boudville carried out his 
instructions, obtained the two sealed covers 
from the Registrar, and handed them, as 
they were, to Mr. Mariano on 0th February. 
Mr. Mariano kept them in his possession 
for eight or nine days, and then banded 
back the envelopes to Iiim, merely saying 
■■ keep them with you in your house. ” and 
giving no further instructions. Mr. Boud- 
ville has deposed that the two envelopes 
which were handed back to him by Mr. 
Mariano were the same two envelopes which 
he had withdrawn from the registration 
office, that the seals were still intact, and 
that the envelopes had not been opened. 
He says that ho kept these envelopes, un- 
opened and in the same condition, in his 
possession until after Mr. Mariano s death, 
and then opened them in the presence of 
the members of Mr. Mariano's family ex- 
tracted therefrom the will and codicil 


whioh have been admitted to probate and 
read them out to the members of the family, 
and then handed over the two documents 
to the appellant. No one troubled about the 
sealed envelopes and they have disappeared. 

The above is a summary of Mr. Boud- 
ville’s evidence, which has been accepted as 
wholly truthful by the learned trial Judge, 
who has come to the conclusion that this 
evidence proves that the will of 25th Janu- 
ary 1933, which has been admitted to pro- 
bate, was deposited in the custody of the 
Registrar of the Rangoon Town District 
from 25bh January 1928 to 9th February 
1929. Without desiring to differ from the 
learned trial Judge on this question of fact, 
it is necessary, with the greatest respect, to 
point out how this conclusion of fact is sus- 
ceptible of error. Mr. Boudville drew up 
the codicil of 4th April 1927. This was an 
alteration of the original will, and he says 
that it was drafted by reference to a copy 


of the original will which Mr, Mariano gave 
to him; the original will, which according 
to the respondent was deposited in the 
registration office, was not withdrawn. The 
story that subsequently in 1929 the will was 
withdrawn for the purpose of making a 
small alteration therein is therefore very 
unconvincing; why was not a second codicil 
drawn up by reference to the copy in the 
same way as the 6rst? Moreover, I do not 
understand how it is possible for Mr. Boud- 
ville to state with certainty that the 
lopes which were banded to him by Mr. 
Mariano on or about 17th February were 
the very same envelopes that he banded to 
Mr, Mariano on 9th February; nor, even if 
it be conceded that the envelopes wore the 
same, can I understand how Mr. Boudville 
is able to state with certainty that these 
envelopes had not been opened while they 
were in Mr. Mariano’s possession, especial- 
ly as they were sealed with only an ordi- 
nary office seal procurable by many persons 
at any time. And this uncertainty is, in my 
view, heightened by the that the m- 
scription on what may be called the codi- 
cil envelope" stated that it contained a 
coaicil dated 6th May 1937, whereas when ,t 
was opened by Mr. Boudville it was loned 
to eontaio a codioil dated 1 th AP"' 
Except by inlereocos drawn from Jlr. Boud- 

ville's evidenoo, there is 

that the sealed “"''oMpes deposited 

the Registrar contained, 
either a will or a Jpor. I 

contained merely blank sheets of 
mention these considerations m o 
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show that a conclusion of fact in a matter 
of this kind is liable to a considerable mar- 
gin of error when it is based solely on oral 
evidence. 

The real point at which the parties are 
at issue is the true construction of s. 118 , 
Succession Act. For the appellant it is con- 
tended that, in order to comply with the 
provisions of the section, the will must be 
deposited and retained in the custody of the 
Registrar until the testator's death, when 
as a necessary consequence it will be copied 
into register No. 3. For the respondent it is 
contended that so long as a sealed cover 
containing the will is deposited that is a 
suflicient compliance with the section, and 
the sealed cover may be withdrawn at 
any subsequent time. It is argued that the 
fact that the will was contained in the sealed 
cover deposited may bo proved aliunde, and 
not necessarily by the Registrar opening 
the cover and copying the will contained 
therein into register No. 3 after the testa, 
tor's death. In submitting this argument, 
learned counsel for the respondent bad 
necessarily to go so far as to say that a 
monetary deposit, long enough to enable 
the Registrar to make the necessary entries 
in register No. 6 and to place the sealed 
cover in bis fire-proof box and take it out 
again, was a suOioient compliance with the 
provisions of the section. Such a construc- 
tion, in my opinion, reduces the provision 
of the section regarding the deposit of wills 
to a nullity, a mere worthless formality. If 
that wore the true construction, the section 
might just as well have provided that the 
testator, after executing his will, should 
place it in the custody of his lawyer or bis 
banker, or in a safe deposit, or in any other 
place commonly used for the custody of 
valuable documents. It is common ground 
that the intention of the Legislature in 
enacting this section was to prevent death- 
bed bequests to charitable trusts by persons 
having near relatives, and the section must 
be construed in a sense which is in bar- 
.mony with that intention, and so as to give 
a real meaning to each part of the section, 
if that can be done without doing violence 
to the plain language thereof, and not so as 
to reduce one of the provisions of the sec- 
‘tion to an absurdity. 

In my opinion, it is abundantly plain 
that by enacting the provision regarding 
the deposit of such wills the Legislature 
intended to remove the decision of the ques- 
tion whether the charitable bequest was a 
death- bed bequest or not out of the hazard 


of oral evidence by the incontrovertible! 
proof contained in the entries in regiskersj 
Nos. 3 and 6 that the will was in the cua*' 
tody of the Registrar of deeds at the time 
of the testator's death and bad been in that 
custody for a period of at least six months 
prior to the testator's death; and I have 
shown, by reference to the facts of this par- 
ticular case, bow hazardous reliance on oral 
evidence must be in the nature of things. 
It is urged that in adopting such a construc- 
tion wo shall be legislating, and not inter- 
preting the law, and shall be adding to the 
section the words, "and retained in deposit 
until the testator’s death" when the langu- 
age used by the Legislature is clear and 
capable of only one moaning, that is, the 
meaning for which the respondent contends 
and that this meaning must he adopted 
oven though the result may seem to l)o 
absurd. ((1892) i y B 273*’ at p. 290 approved 
in (1893) AC 4G3'* at p. 477.] But this is not 
so. Deposit connotes retention; this is clear 
from sub-8. ( 2 ) of 8.43, Registration Act, 
which says that the Registrar shall “place 
and retain" the sealed cover in his fire- 
proof box. The learned trial Judge has re- 
ferred to the Mortmain and Charitable Uses 
Acts of 1735 and 1888 (9 Geo. II, c. 36 and 51 
and 52 vict., c. 42) and has said that the 
provisions of s. 118 , Succession Act. were 
undoubtedly derived from these English 
Acts. These Acts made provisions for the 
enrolment of assurances of land or personal 
estate for the benefit of any charitable uses 
within six months from execution, and the 
learned Judge has concluded that in place 
of the requirement of enrolment adopted in 
England there has been provided in this 
country the requirement of deposit to serve 
the same purpose. With the greatest res- 
pect. I am in complete agreement with this 
opinion of the learned Judge. By s. 29 ( j). 
Settled Land Act. 1925 (15 Geo. v, c. 19 ), io’ 
stead of the requirement of enrolment, the 
deed of assurance must now be sent to the 
Charity Commissioner for the purpose of 
being recorded in their books. Now what 
is enrolment ? A record of the deed is taken 
and the fact and date of enrolment are 
noted on the deed itself which is then re- 
turned. The record of the deed enrolled is 
open to public inspection and copies there, 
of can be obtained by the public. It is 

13. (1892) 1 QB 278 ; 61 LTg'BTS? : CG^LT 
135 : 40 W R 215 : 7 Asp M C 140, Rog. v. Judge 
of the City of London Court. 

14. (1893) 1893 AC 4C8: 63 L J Adm 17: 1 R 307- 
69 L T C80 : 7 Asp M C 3C9 : 57 J P 6G0. Mersoy 
Docks and Harbour Board v. Turner. 
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important to notice that it has always been 
necessary in England that there should be 
an official record of the provisions of the 
will. Can it be suggested that a mere tem- 
porary deposit of a sealed cover, which can 
bo withdrawn at any time has been sub- 
stituted for this procedure? In my opinion, 
the difl’erence between the English pro- 
cedure and the Indian procedure is that in 
England the contents of the will are made 
known oven during the life-time of the 
testator, whereas under S. 118, Succession 
Act, and ss. 42, 43, 45 and 4G, Registration 
Act, the will remains secret during the 
lifo-timo of the testator, but on his death 
becomes known, and the copying of the will 
in Register No. 3 is the equivalent in this 
country of enrolment. 

In order to give a testator with near 
relatives power to make a bequest to reli- 
gious or charitable uses, under s. 118 , Succes- 
sion Act, and S. 42 et seq. of the Registration 
Act three conditions have to bo satisfied: 
first, the will must bo executed; secondly 
the will must bo deposited within six months 
of execution with the Registrar of deeds: 
thirdly, the testator must survive for a 
Iioriod of 12 months after the execution of 
the will. Under S. 118 there is no question 
of a bequest being made and then becom- 
ing invalid; the power to make a bequest of 
this nature does not arise until these three 
conditions have been fulfilled. A will is a 
disposition of property which is ambulatory 
in character; it may be revoked or altered 
at any time during the life of the testator. 
In I Luck 122*® at p. 127, their Lordships of 

the Privy Council said : 

The will of the testiitor .... must in relation to 
the property comprised io it be regarded as speak* 
Ing from his death, nod its validity with refercDco 
to the devise of any particular property thereby 
niade must depend upon the testator’s statutory or 
other lawful disposing power over that property at 
that time. 

ricDCO, in this case it is necessary to see 
whether the three conditions essential to 
givo to Mr. V. J. Mariano the power to 
make this particular bequest were in exis- 
tence at the time of his death. One of these 
conditions is that the will must bo deposit- 
ed in the place provided by law for the safe 
custody of the wills of living persons: that 
is, it must be deposited at the time of his 
death. Therefore I am of opinion that the 
true construction of s. 118, Succession Act, 
in regard to the requirement of the deposit 

IS. (’29) 16 A I R 1929 P 0 121: 116 I 0 397 : 4 

Lack 122: 66 I A 166 (P C). Krlsbua Kumari 

Dovi V. Rajendra Bahadur. 


of the will is that the will shall be deposit- 
ed within six months from its execution 
and shall remain in deposit until the death 
of the testator. Consequently, by his action 
in withdrawing his will from the registra- 
tion office on 9th February 1929 Mr. V. J. 
Mariano divested himself of the power to 
make a bequest to religious or charitable uses. 

In issue 4 framed at the trial a question 
of estoppel was raised. It was said on be- 
half of the respondent that because the 
appellant had for several years paid the in- 
terest on the bequest under part. 2 of ol. 12 
of the will she was estopped from denying 
the validity of the bequest. As I have already 
pointed out, the question at issue in this 
suit was not whether the bequest was valid 
or not, but was whether the testator had 
power to make the bequest, and there can 
be no estoppel against the provisions of a 
statute. Hence I agree with my Lord the 
Chief Justice that the suit of the plaintiff- 
respondent failed, and that this appeal must 
be allowed and the suit dismissed. I agree 
with my Lord’s order regarding the costs 
of the suit and of this appeal. 

P Appeal allowed. 
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U Oak and others — Applicants 

V. 

Ma Khin arid others — Bespondents. 

Civil Rovo. Appln. No. 284 of 

th January 1941. ^1®“ 

■urt, Shwobo, in C. R. No. 10 of 1939. 

rivU P C. (1908). 0. 3, R- 4 (2) and O. 9. 
, 13 _ Applicalion to set aside ex 

^^roppok%'‘"o'n?e« .°P sS 
An ,ppllc»llon to sot osldo on ol P?;‘« 

AIR iSrpot ran’; cm) 9 AIR 1«> 
I’JoZam IG AIR 1999 Lnh 96, Apps»t-^j 

K. C. Sanyal — for Applicants. 

A. N. Dam — lot Respondents. 

Order.— This is an 

le order of the learned besot 

ivisional Court of Sbweto by 
jide the order distmasing . J® this 
,it for default. The .9to, 

pplication are these . ^ /.-mod. Then 

Z preliminary issues were fram^ 
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the case was adiourned to 9th July for argu. 
meat. On that day arguments were heard 
and the case was adjourned to I5bh July for 
orders. On that day both the plaintiff and 
his pleader were absent, but tbe defendants 
with their pleader were present. The suit 
was thereupon dismissed for default. On 
17th July tbe pleader for the plaintiff applied 
to have tbe dismissal order set aside. When 
tbe application was filed the pleader who 
had been acting for the defendant in the 
case was present and the Judge passed tbe 
following order : 

U Ba On appears and files application to bare 
tbe dismissal order set aside. U On Pe for defen- 
dnuts present and agrees, lie does not claim costs. 
Case is restored to file. Dismissal order set aside. 
I want to rtad Civil Procedure Code in Burmese. 
Put up same. I will pass order on 22[id July 1910. 

The present application is to revise this 
order. The following submissions are made 
in support of tho application: (l) That the 
pleader for tho defendants did not agree to 
the setting aside of tho dismissal order : ( 2 ) 
That even if tho pleader did agree as alleged, 
the defendants were not bound by his act 
inasmuch as the authority of the said pleader 
ceased with tho dismissal of tho suit: (3) 
That tho suit having been dismissed, under 

0. 17, R. 2 , Civil P. 0., notice should have 
boon issued to tho defendants. In support 
of tho first submission the learned advocate 
for defendant applicants refers to tho atfi. 
davit of U On Po. U On Pe is tho pleader 
who acted for tho defond.aot9 in the suit. In 
tho course of his affidavit U On Pe states : 

That it is not at all true that I gave anycoDSOot 
with the approval of my clients. In fact I had do 
authority to do it, and I had received uo iostruc. 
tion from my clients for this purpose on that day, 

1. 0., 17th July 1940. I oven mentioned to tho 
Court that my clients wero absent and I must 
inform them. 

This is directly contradictory to what the 
learned Judge says in his order. I do not 
think this contradiction is duo to tbe deli- 
berate misstatement of facts. Either the 
learned Judge or U On Po must be making 
a mistake. I am inclined to think that the 
memory of U On Pe is at fault on this point 
because if bo did not agree to the settiug 
aside of the dismissal order, I do not think 
the learned Judge would have passed tho 
order which he did in tho presence of U On 
Pe. If he did it in spite of the protest of U 
On Po, I do not think U On Pe would bavo 
accepted the decision tamely. Ho would have 
undoubtedly usked the Judge to make a 
note of his protest. Nothiug was done. That 
he did agree to the setting aside of tho dis. 
missal order is borne out by what the 
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learned Judge says in the course of his 
order. Tbe learned Judge, as stated above, 
says that U On Pe did not claim costs on 
behalf of bis client. Further, the learned 
Judge would not have said that he wanted 
to read tbe Code of Civil Procedure in 
Burmese and asked his Bench clerk to put 
it up later. That tbe learned Judge said so 
was apparently due to the fact that he had 
not then passed his order on the two pre- 
liminary issues yet. All this, in my opinion, 
clearly shows, as I have said above, that U 
On Pe was fully aware of what went on in 
Court. Therefore I must hold that U On Pe 
did consent to tho setting aside of the dis- 
missal order. The nest point is, had he 
authority to consent to the setting aside of 
the dismissal order? It has been held that 
a fresh authority is not necessary for the 
pur[)03e of appearing in osecution proceed, 
ings: A I B 1923 Bom 412;* A I K 1925 I’at 002;" 
or for setting aside an os parte decree: 47 
Bom 11;® or for an application to restore a 
suit: 47 Bom ii;^ or for an application to res. 
tore a suit dismissed for default: lO Lab 570. ‘ 

I respectfully agree with these views. These 
views are in consonance with the plain lang. 

uago of o. 3, R. 4, sub-r. (2) which provides : 

lOvery sucb appointment shall be filed in Court 
.and shall be deemed to Lein force until determined 
with tho le.ive of the Court by a writing signed by 
tho client or the pleader, as the case may be, and 
filed in Court, or until tbe client or tho ple.ider 
dies, or until all proceedings in tho suit .ire ended 
so lar os regards tho client. 

An application to sat aside an o-x part©' 
decree or dismissal order is part of the pro-j 
ceeding in a suit and so in the same way tol 
oppose or consent to such an application is 
also in my opinion part of tho proceeding in 
a suit. Therefore I am of opinion that U On 
Pe's power of attorney was still in force when 
ho appeared and agreed to tho setting aside 
of tbe dismissal order. Therefore the defen 
dant. applicants wore bound by his act. For 
these reasons I dismiss tho application with 
costs two gold mohurs. 

g.n./r,k. Application dismissed. 

1. ('231 10 AIR 1923 Bom 412 : 73 I C 455 : 25 
Bom LR462, Oagdu Rajaram v. Laxmau Pandu- 
sbet. 

2 . ('25) 12 AIR 1925 r.U692:9l I C 211: 7 PLT 
220, Gobind Prasad v. ilrlday Tbakur. 

3. (*22) 9 AIR 1922 Bom 207 : 69 I C 169 : 47 Bom 

II : 24 Bodi li R 744, Uaebubbai Jbivad t. 
Ibrahim Isak. 

4. ('29) 16 AIR 1929 Lab 90 ; Hi I C 76 : 10 Lab 
670 : 80 P L R 628, Abdul Azi?, v. Punjab 
National Bank, Ltd. 


316 Rangoon V. M.R.P.ChettyarFirmv.Mahomed Sultan C.J.) A.l.R. 


(28) A. 1. R. 1941 Rangoon 316 

Roberts C. J. and Ddnkley J. 

V. M. R. P. Chettyar Finn — Appellants 

V. 

Ilajee Mahomed Sultan and others — 

Respondents. 

First Appeals Nos. 138, 134 and 185 of 1940, 
Decided ou 8tb April 1941, against orders of Dist. 
Court, Ilaatbawaddy, D/- 3rd September 1940. 

(a) Civil P. C. (1908), O. 23, R. 3 and O. 21, 
R. 2 — Mortgage suit does not end until mort- 
gaged property is sold and proceeds dealt with 
or until personal decree under O. 34, R. 6, Civil 
P. C., is passed in case of right to such decree 

Compromise relating to whole subject-matter 

of mortgage suit entered into before conclusion 
of proceedings falls under O. 23, R. 3 and not 
under O. 21 , R. 2. 

A morlgago suit does not come to an end until 
the mortgaged property baa been duly sold and the 
i^ale proceeds dealt with, or if there ia a right to a 
personal decree under 0. 34, R. 6, Civil P. C., 
until that personal decree has been passed, and 
therefore any agreement of compromise relating to 
the whole of the subject-matter of the suit which 
is entered into by the parties before the conclusion 
of the proceedings in a mortgage suit is an adjust- 
ment of the suit which falls to bo dealt with under 
O. 23, R. 8 and not under O. 21, R. 2 : (’36) 23 
AIR 1930 Mad 34 (FB), licl. on ; and (’28) 15 AIR 
1928 Rang 194, Disling, [P 317 C 2] 

(b) Civil P. C. (1908), O. 23, R. 3— Agreement 
recorded— Decree can be passed any time. 

The procedure under 0. 23, R. 3 consists of two 
steps : first the agreement or compromise has to bo 
recorded, aud secondly a decree must then bo passed 
in accordance therewith so far as it relates to the 
suit. When the agreement has been recorded a 
decree can be passed any lime. (P 318 C 1) 

(c) Civil P. C. (1908), O. 43. R. 1 (m) and 

O. 23, R. 3 — Judge on Original Side ol High 
Court directing compromise to be recorded 
under O. 23. R. 3— Deputy Registrar recording 
compromise and holding that no fresh decree 
could be drawn up — Defendant acquiescing In 
procedure held could not subsequently urge that 
no decree should be passed because plaintiff 
failed to get Deputy Registrar's opinion correc- 
ted Deputy Registrar's order holding that no 

fresh decree could be passed does not fall under 
O. 43. R- 1 (m) — High Court held could direct 
that operative part of adjustment with certain 
modiiicalions should be treated as if it was 
decree. 

The Judge on the Original Side of the High 

Court directed a compromise to bo recorded under 
O. 23, R. 8. The Deputy Registrar recorded the 
same but was of the opinion that no fresh decree 
could be drawn up. The defendant also acquiesced 
in the procedure adopted by the Deputy Registrar . 

Held that the Deputy Registrar's order holding 
that no fresh decree could be passed did not fall 
under O. 43, R. 1 (m). (P 318 C Ij 

i7«Id further that thedefondanthavingacqulesc- 
ed in the procedure adopted by the Deputy Registrar 
could not subsequently urge that decree ought not 
to bo passed because the plalntiO failed to take 


necessary steps to get the erroneous opinion of the 
Deputy Registrar corrected. [P 816 0 1, 2] 

Eeld also that the High Coart had power to 
direct that the operative part of the recorded ad- 
juatment with certain modificationa shonld be 
treated as if it was a decree : (’22) 9 A 1 B 1922 
P C 249, Eel. on. [P 318 C 1, 2J 

(d) Execution — Application for — Technical 
defect can be remedied any time and is no ground 
for refusing to execute decree. 

A technical defect In an execution application 
can be remedied at any time and affords no proper 
ground for refusing to execute the decree : ('22) 9 
A I R 1922 P C 249 and (1880) 4 A 0 504, Eel. on. 

IP 319 C 11 

(e) Civil P. C. (1908), O. 23, R. 3— Terms 
forming consideration for adjustment of matters 
in dispute whether they form subject-matter ol 
suit or not can be embodied in decree. 

Under 0. 23, R. 3 all terma which form the con. 
sideratioD for the adjustment of the matters In 
dispute, whether they form the subject-matter of 
the suit or not, become related to the suit and can 
be embodied in the decree : 85 Cal 887; 33 Mad 102 
and (’37) 24 A I B 1937 Rang 287, Eel. on; (’35) 22 
A 1 R 1935 P C 119, Ref.; (’37} 24 A I R 1997 P C 
256, Disling. (P 319 0 1) 

R. Clark, V. S. Venkalram and P. K. Basu — 

for Appellants. 

E. Hay, P. B. Sen and A. E. Paul — 

for Bospondents. 


Roberts C. J. — These three appeals 
rise out of the orders passed by the lear- 
ed District Judge of Hanthawaddy in his 
locution cases Nos. 20, 27 and 28 of 1999, 
'hereby he camo to the conclusion that 
lere were no decrees of the appellants 
'hich were capable of execution and con- 
jquently, dismissed the applications of the 
ppollants for execution. In Civil Regular 
uits Nos. 250. 267 and 258 of 1934 of this 
[igh Court the appellants brought three 
jparate suits on simple mortgages against 
[ajee Abdul Rahman and Hajee Mohamed 
ultan, personally and as the legal represen- 
itives of one Kbati/aBibi. deceased. Since 
le suits were instituted Hajoo Abdul 
ahman has died and respondents 2 to 6 in 
jose three appeals are his heirs and legal 
jpresentatives. In Suit No. 256 of 1994 a 
reliminary decree for sale of the mortgaged 
roporty was passed and in the other two 
uits (NOS. 257 and 253 of 1934) final decrees 

)r sale of the mortgaged 

assed: but in neither of the suits have aaF 

f the mortgaged propertiw been bwug« 

3 sale. After those decrees had bee" 
joint petition in each 
be Court by the parties on ^h Nov 

935. stating that each peti. 

romisod on the terms reeord^J" ‘ ^ 

ion filed in that suit ”‘*J®®‘cwrdanc 0 

ecree in each suit be passed m acco 
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wikb the terms of the petitioo. These peti. 
tioDS were stated to be petitions under the 
provisions of o. 23, R. 3, Civil P. C., which 
reads as follows : 

Whore it is proved to the satislactioa ol the 
Court that a suit has beeu adjusted wholly or in 
part by any lawful agreemeut or compromise . . . . 
the Court shall order such agrcomoot or compro- 
mise to be recorded and shall pass a decree in ac- 
cordance therewith so far as it relates to the suit. 

This rule has since been amended by the 
Rule Committee of this Court, but the form 
that we have set out is in accordance with 
the wording of the rule at the time of the 
presentation of the petitions. There was 
another suit between the same parties for 
the recovery of a sum due on a promissory 
note, and a decree for a specified amount 
had been passed in that suit. That decree 
was also included in the compromise agree- 
ment between the parties, and considerable 
confusion bas arisen, not only in the minds 
of the parties themselves but also in tbe 
mind of tbe Deputy Registrar of tbe Origi- 
nal Side who dealt with tbe petitions, by 
reason of tbe fact that these throe mortgage 
suits and this suit on a simple money claim 
were dealt with together. When tbe peti- 
tions in these four suits were presented to 
the Deputy Registrar, he recorded the fol- 
lowing order in the money suit on I6tb 
December 1935 : 

Hoard tbe advocnftcB. I do nottbiuk that a fresh 
decree cau be drawn up. The adjustment may bo 
recorded il it appears that it is to tbe interest of 
the minor: 

there being a minor party as defendant in 
each of tbe four suits. He then recorded an 
opinion regarding the question as to whe. 
tber tbe proposed compromise was for tbe 
benefit of the minor and ordered that the 
application should be placed before the 
learned Judge sitting on the original side 
for orders. The order of iGth December 
1936, which was made in the money suit, 
was copied by the Deputy Registrar into 
Suit No. 25G in exactly the same terms, and 
a reference to it merely was made in Suits 
Kos. 267 and 268. The learned Judge came 
to the oonclusioD that tbe agreements 
whereby these suits were proposed to be 
adjusted were for the benefit of the minor 
and directed that tbe adjustments should 
be recorded. The adjustments were then 
recorded accordingly in all four proceedings. 

Now, 80 far as tbe money suit was con- 
cerned, tbe Deputy Registrar's opinion that 
a fresh decree could not be drawn up was 
correct, for this adjustment bad to be re- 
corded under tbe provisions of 0. 21, R. 2. 
It may be that the Deputy Registrar thought 


that 0. 21 , B. 2, applied also to tbe mortgage 
suits, and it may be that the decision in 
C Rang 2.85‘ has been considered authority 
for this opinion, although it is not ; for tbe 
adjustment which was dealt with in that 
case was a mere extension of time for pay- 
ment under the preliminary decree and did 
not comprise an adjustment of the whole 
suit, and the learned Judges held that such 
an adjustment of part only of tbe prelimi- 
nary decree must be certified and recorded 
under o. 21 , R 2 . But a mortgage suit does 
not come to an end until the mortgagedi 
property has been duly sold and tbe sale 
proceeds dealt with, or, if there is a right 
to a personal decree under 0. 34, R. C, until 
that personal decree has been passed, and, 
therefore, any agreement of compromise! 
relating to the whole of the subject-matter' 
of tbe suit which is entered into by tbe 
parties before tbe conclusion of the proceed- 
ings in a mortgage suit is an adjustment of 
tbe suit which falls to be dealt with under 

0. 23, R. 3, and not under 0. 21, R. 2. The 
authority for this proposition is tbe decision 
of the Full Bench of tbe Madras High Court 
in 59 Mad 183,^ which, with tbe greatest 
respect, in our opinion correctly lays down 
tbe law. Consequently the petitions which 
were presented by tbe parties, praying that 
tbe adjustments should be recorded and 
decrees passed under 0. 23, R. 8 ware correct 
so far as the three mortgage suits were con- 
cerned, and tbe opinion expressed by the 
Deputy Registrar in his order of 16th Decem- 
ber 1935 was wrong. We feel however that 
this error probably arose because of the fact 
that a money suit was dealt with at the 
same time and iu tbe same manner as tbe 
three mortgage suits. Tbe parties them- 
selves acquiesced in the opinion of tbe 
Deputy Registrar, and although they had 
asked for decrees they took no steps to see 
that decrees were passed. 

Now tbe learned District Judge of Han- 
thawaddy has held that the opinion of tbe 
Deputy Registrar was considered by the 
learned Judge on tbe original side because 
it was subsequently before him when tbe 
petitions wore placed before him for orders, 
and that therefore it must be held that the 
failure to pass decrees was a deliberate act 
of tbe Court, and, consequently, that no 
decrees on these compromise agreements 

1. (’28) 15 A I R 1928 Rang 191 : 110 I C STTiIj 
R ang 286, Ahmed Rahman v. A. L. A. B. ChetUar 
Firm. 

2. (’36) 23 A I R 1936 Mad 31 : 160 I C 270 : 59 
Mad 188 : 69 M L J 765 (F B), Palaniappa Chet- 
tiar V. Naravanan Chettiar. 
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can DOW be passed because there is a dnal 
aod binding decision of the Court that 
decrees cannot be made, and therefore that 
there are no decrees which can be executed. 
With all due respect, we think that this is 
an erroneous conclusion of the learned Dis* 
trict Judge. The only matter which was 
before the learned Judge on the original 
side was whether the proposed compromises 
were for the benefit of the minor party, and 
ho came to the conclusion that they were 
for the minor’s benefit and consequently 
ordered that the adjustments should be 
recorded. The procedure under o. 23, B. 3, 
consists of two steps : first, the agreement 
or compromise has to be recorded, and, 
secondly, a decree must then be passed in 
accordance therewith so far as it relates to 
the suit. Therefore the order of the learned 
Judge directing that the agreements should 
be recorded in these suits was not an order 
that decrees should not bo passed and did 
not imply any such order, but it was left to 
the Deputy Registrar to carry out his duty 
according to law. lie however merely re. 
corded the terms of the agreements and did 
not pass any decrees in accordance there- 
with. As wo have said, all the parties ac- 
quiesced in this procedure, apparently under 
■ the erroneous view that 0. 21, R. 2 and not 
jo. 23, R. 3 applied to those suits. It is, how- 
lever, clear that the rule applicable is o. 23, 
'R. 3, and the decree which follows upon a 
judgment or order can be made at any time. 
'It is therefore open to us now to send the 
cases back to the original side and direct 
that the provisions of O. 23, R. 3 shall be 
followed and that decrees shall bo passed 
in accordance therewith. 

It is said on behalf of the respondents 
that the opinion of the Deputy Registrar 
I'T do not think that a fresh decree can be 
drawn up” is an order which was appealable 
under O. 43, R. i (m) ; but that is not so, for 
the order which is appealable under this 
rule is the order recording or refusing to 
record an agreement, compromise or satis- 
faction, and there was no refusal by the 
Deputy Registrar to record the agreements 
of compromise, which were in fact recorded. 
The decrees then had to follow as a matter 
of course and it was imperative for the 
Court to pass such decrees. It is unfortunate 
that neither of the parties took this opinion 
of the Deputy Registrar on review before 
the Judge, but that was not done; and since 
the respondents themselves acquiesced in 
this opinion, although they bad by their 
IpetitioDs asked for decrees, they cannot now 


be permitted to urge that decrees ought not| 
to be passed because the appellants did not 
take the necessary steps at the time to get 
the opinion of the Deputy Registrar correo- 
ted. So the positiou now is, as we have said, 
that we could send back these three mort- 
gage suits to the original side for decrees to 
be passed as required by 0. 23, R. 8, but we 
think it unnecessary to adopt such a cum- 
brous procedure, for the terms of compro- 
mise set out in the three petitions were 
drawn up in the form of decrees because the 
parties expected that decrees would be pas- 
sed thereon, and when the Deputy Regis- 
trar recorded the terms of the agreements 
be recorded them verbatim from the pebi- 
tions, and, consequently, the three formal 
orders which were passed on 15tb January 
193G, are to all intents and purposes, decrees 
except that, instead of beginning with the 
words,; "It is by consent ordered and 
decreed,” they begin with the words "it is 
ordered that the said terms of adjustment 
be, and the same are hereby recorded.” We 
shall therefore treat the terms of adjust- 
ment, as recorded in these formal orders of 
this Court of I6th January 1936, in each of 
tho three mortgage suits as decrees passed 
under 0. 23, R. 3 and we direct tho learnedj 
District Judge of Hanthawaddy, in accor- 
dance with the directions of this judgment, 
to treat the operative part of each of the 
three formal orders of 15th January 1936, 
under the heading "terms of adjustment 
as if it was a decree, and to proceed with 
the execution thereof accordingly on the 
applications of the appellants ( decree- 

holders). Werealize that the applications for 
execution made to the District Court of 
Hanthawaddy, after the decrees had been 
transferred to that Court for execution, are 
by no means happily framed, but they were 
sufficient to make it quite clear what it was 
that the appellants desired to execute and 
the respondents (jodgment-debtors) have 
never been under any misapprehension m 
regard to that matter. In 4 U B R 30 at p. 32 
their Lordships of the Privy Council said . 

that purpose. - . 

In (1880) 4 A 0 604^ at page 525 Lord 

Pen zance said : 

u 

Swe Myav.M.uogM^ ,1 I, T 
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Procedure is but ibe maobioery ol the law alter 
all — the cbaonel and means whereby law is 
admloistered and justice reached. It strangely 
departs from its proper office when, in place ol 
facilitating it is permitted to obstruct, or oven 
extinguish, legal tights, and is thus made to govern 
where it ought to subserve. 

Objection to the execution of the adjusted 
decrees on the ground that the applications 
for execution are defective is an objection 
to a technical defect which can be reme- 
died at any time, and affords no proper 
ground for refusing to execute these decrees. 
It is further argued on behalf of the res. 
pondents that under o. 23, R. 3, the agree, 
meat or compromise can be incorporated in 
a decree only in so far as it relates to the 
suit, and it is argued that, because the terms 
of the agreement in these three suits in. 
eluded a charge over properties which were 
not subject to the mortgages and also gave 
power to attach in execution the produce 
of these properties, those terms did not 
relate to the suit and consequently a decree 
could not be passed; and the cases in C2 I a 
196® and 64 1 A 302® are referred to. The first 
case is authority for the proposition that a 
decree under 0. 23, R. 8, cannot extend to 
matters collateral to the suit, and the con. 
trary is not contended by the appellants. 
The second case is easily distinguishable, 
because after the final decree in the mort- 
gage suit hod been passed in that case new 
parties wore introduced and became parties 
to the agreement of compromise. Conse. 
queotly this case has no application to the 
matter before us. Under o. 23, R. 3, all terms 
which form the consideration for the adjust, 
meot of the matters in dispute, whether 
they form the subject-matter of the suit or 
not, become related to the suit and can be 
embodied in the decree : see 35 cal 837^ at 
p. 842 and 33 Mad 102 *’ at p. 105. A decree of 
this kind was actually passed by this Bench 
in 14 Rang 766.® In the present cases the 
terms of the compromise petitions all form, 
ed the consideration for the adjustment of 
the mortgages in suit and, consequently, 
they can all be embodied in the decrees 
passed under o. 28, R. 3. 

5. ('85) 22 A I R 1935 P C 119 : 166 I 0 694 : 62 
I A 196: 14 Pat 645 (P C), SbooDandan Prasad v. 
Abdul Fateh Mohammad. 

6. ('37) 24 A I R 1937 P C 256: 169 1 0 647: ILR 
(1988) 1 Cal 60: 64 I A 802: 81 8 L B 637 (P C), 
Pradymna Kumar MuJIlek v. Dinondra MuUlck. 

7. (*08) 85 Cal 837 : 7 C L J 492 : 12 0 W N 849, 
Gobinda Chandra Pal v. Dwarka Nath Pal. 

8. CIO) 33 Mad 102 : 3 I C 701 : 20 M L J 20, 
Natosa Chettl v. Veagu Nachlar. 

9. (’37) 24 A I R 1937 Rang 287 : 170 I C 434 ; 14 
Rang 766, Alagappa Chettyar v. Cbettyar Firm. 


It is said that the matter is now con. 
eluded against the appellants by lapse of 
time, and that as the decrees have not been 
passed and the appellants have acquiesced 
in the failure to pass decrees for all these 
years, we ought not now to exercise in their 
favour our power to pass decrees, and we 
should relegate the appellants to such rights 
as they may have and may be able to en- 
force by bringing suits on the terms of the 
recorded adjustments. But, in our opinion, 
we should not accede to this attempt to 
deprive the appellants (decree-holders) of 
their right to proceed to execution on ac- 
count of a manifest error which is to bo 
explained by the confusion which arose over 
the compromise in a single agreement of 
three mortgage suits and a money suit, 
which has resulted in the failure to pass the 
necessary decrees in the mortgage suits, 
when the confusion was shared and the 
failure to pass decrees was acquiesced in by 
the resiwndents themselves. Bearing in mind 
the dictum of their Lordships of the Privy 
Council in 4 U B R 30,® to which we have 
already referred, we consider that the right 
course for us to adopt is the one which wo 
have already indicated, as being the only 
course by which the rules of Court can be 
made to serve and be subordinate to the 
securing of the proper administration of 
justice. These throe appeals are therefore 
allowed, the order of the learned District 
JudgoofHanthwaddyis set aside, and three 
execution applications are restored to bis 
file, and he is directed to proceed with the 
execution of the terms of adjustment in the 
three mortgage suits on the footing that 
they are decrees made under the provisions 
of 0 . 23, R. 3, and in accordance with law. 
The appellants are entitled to their costs of 
these appeals, advocate’s fee five gold 
moburs in each appeal. 

G.N./r.K. Appeals allowed. 
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Roberts C. J. and Ddnklev J. 

Nga Ehwet — Appellant 

V. 

The King. 

Criminal Appeal No. 2Hofl94I, Decided on 18tb 
March 1941. from order o£ tho Addl. Sejs. Judge 
Uanthawaddy, D/. 18th February 1941. 

(a) Penal Code (1860), Ss. 300 and 299 — 
Murder — Not only bodily Injury but also that 
such bodily injury should be suflicient in ordi- 
nary course oi nature to cause death must be 
Intended — Injury on vital part such as head 
causing substance of brain to protrude from 
bead — It is no defence that accused did not 
intend injury to be fatal. 
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Id order to conetituto the oQenco of murder not 
odIj must bodily iojury be iotended to be inflicted, 
but it must bo intended that such bodily injury 
should be sufficient in the ordinary course of nature 
to cause death : (’37) 24 AIR 1937 Rang 396 (PB) 
and (’40) 27 AIR 1940 Rang 259, Rcl. on. 

[P 321 0 1] 

Where a man intUcts a wound in a vital spot 
such as on the head causing the substance of the 
brain to protrude from the head and death ensues, 
it is no defence to a charge of murder for the ac- 
cused to say that be did not intend the injury to 
be fatal. . [P 321 C 1. 2] 

(b) Penal Code (1860), S. 302— Youth byitself 
is not enough to justify lesser sentence — But 
fact that persons of immature age are more 
easily provoked and behave in less responsible 
manner than their elders may be considered 
— Accused, cowherd aged 17 years suspecting 
missing cowbell to be with deceased aged 15 
years virtually meeting with blank refusal from 
deceased— Accused losing temper and inflicting 
with dah injury on deceased’s head resulting In 
his death— Lesser sentence in circumstances of 
case held justified— Case held fit to be dealt with 
under S. 29, Prevention of Crime (Young Offen- 
ders) Act. 

Although youth by itsoH is not sucb an extenuat- 
ing circumstance as to justify the imposition of 
the lesser penalty, regard may be had to the fact 
that persons of immature age ate sometimes more 
easily provoked and l>ehavo in a less responsible 
manner than their elders. tP 321 C 2] 

The accused, a cowherd aged 17 years, who was 
searching for a missing cow-bell, which he had 
good reason to suspect was in the possession of the 
deceased was virtually met with a blank refusal by 
the deceased, a boy two years younger than himself; 
and. in those circumstances, bo lost bis temper and 
committed a terrible assault with a dab which 
resulted in a serious injury on the bead of the dec- 
eased and subsequent death of the deceased: 

Held that in all the circumstances of the case 
the sentence of transportation for life was pro^t 
and that the case was a fit one to be dj^lt with 
under 8. 29, Prevention of Crime (Young Offenders) 
Act. (P321C2J 

17 Tun Aung — for Appellant. 

E. W. Lambert, Government AdrocaU — 

for tbo Crown. 

Roberts C.J. — The appellant NgaKbwet 
V 7 a 8 convicted by the learned Additional 
Sessions Judge of Hanthawaddy of the 
murder of Maung Kwin, a youth of 16 years 
of age, at Sankauktawin the Hanthawaddy 
District at about noon on 3rd September 
last and was sentenced to death. The 
facts are that the appellant was a cow- 
herd of Maung Ba Hla, and among his 
duties was the taking care not only of the 
cows but also the cow. bells which they 
wore: sometime prior to the murder a cow- 
bell was missing and it appears that the 
appellant had reason to suspect — and such 
was in fact that case — that Maung Kwin, the 
deceased, had this cow-bell in bis house; in 
act, he bad been given it by another per- 


son. On the day in question the deceased, 
bis mother Ma Kyaw, and a younger 
brother Chit Ti, a little boy of eight, went to 
cut firewood and met the appellant there. 
The appellant said to the deceased, "Here, 
give me back my cow>beII/' whereupon the 
latter replied, I did not take your cow-bell: 
why should I return it to you ?" To a per. 
son with the appellant's duties, and a youth 
two or three years older than himself, this 
might well be regarded as rather an impu- 
dent answer. The fact is that the cow-bell 
bad been given to Maung Kwin by one 
Maung Chit Maung, who is not a witness. 
The appellant then said with an oath, "If 
you don’t give it to mo, you will know about 
it.” And be inflicted one blow with a dah 
on Maung Kwin's head. 

As bis learned counsel has said, it would 
bo difficult to persist in the defence that the 
appellant was not there and did not inflict 
this injury. The deceased’s younger brother. 
Chit Ti, who was only eight years of age, 
gave corroborative evidence which, ^ when 
recorded, reads as though it wore intelli- 
gently given, and he says : 

The accused came up to us and said to my bro- 
ther. "Give up my cow-bell.” My brother Mid I 
did not take it.” My brother was then bending 
and tying up the fuel In bundles and the accused 
cut him on the side of his bead with a saung dab. 


Now, there can be no doubt as to the iden- 
iy of the accused, because the deceased, 
ho was taken to hospital, in a statement 
hioh he made subsequently, denounced 
m as his assailant, not, it is true, by name, 
it as the cowherd of U Ba Hla ; and it is 
3 ar from the evidence that U Ba Hla has 
, other cowherds and that the deceased 
as agreeing with his mother and younger 

other when he described “ 

Ba Hla's cowherd, meaning the appeUant 
,d no one else. The deceased also piokrf 
It the appellant at the hospital as his 

sailantand an additional 
that the appellant was identified by the 
itle boy Chit Ti as well as by Ma Kyaw 
, Kungyangon police station. Ma V 


seurrenoe. 

, medical evidence shows 
^as inflicted upon the dece^^- 

protruded from the ^ «r. 

jot at a point just above the ^ 

hen the dece^d was 

.form for the short 

of bone improved his state lor 
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time, but thereafter facial paralysis super- 
vened and be died on tbe let December just 
three months after tbe attack upon him. 
The doctor has said that the injury was 
sufficient in the ordinary course of nature 
to cause death. There is one slip in the 
judgment, which, however, has been lucidly 
written and contains a useful and clear 
summary of the evidence in the case, which, 
I notice, was well tried. The learned Judge, 
however, remarks that 

it is clear that tbo accused inteaded to cause 
bodily injury to the deceased and as that bodily 
injury was suQiclont in the ordinary course of 
nature to cause death tbe accused must bo deemed 
to have committed murder. 

This, however, is not quite right, as was 
pointed out in 1937 R L R 884^ and in 1910 
BLR 441* and in subsequent cases: not only 
must bodily injury bo intended to be in- 
ilioted, but it must be intended that such 
bodily injury should be sufficient in tbe 
ordinary course of nature to cause death. 
iThis statement of tbe law has now the 
;authority of a number of leading cases be- 
hind it and although, in my respectful view, 
an error has recently been made by a bench 
in tbe Punjab, there is no ground for con- 
sidering that that decision, to the report of 
which I shall not refer, has in any way 
altered tbo law in this country. 

We are both of opinion that it would be 
wrong to say that the offonco in this case 
was other than murder. The appellant did 
not hurl tbo dah at the deceased, as he 
stated to Maung Po Nyun. Maung Po Nyun 
is the father-in. law of tlie appellant's om. 
ployer, and the appellant wont to him with 
a cow-bell (which was not the cow-bell in 
the possession of Maung Kwin) on the day 
of the murder and said: “A boy collecting 
firewood stole this brass bell. I hurled a 
dab at him, took the bell and came run- 
ning." This was not a truthful account of 
what had happened, and it is clear from 
the other evidence, and from tbe fact that 
no dah was picked up, that the weapon used 
never left the appellant's hand. Under 
s. 2 Sd, Criminal P. 0., the evidence of U Po 
Nyun in tbo committal Court was allowed 
before tbe Sessions Court and became Es. F, 
and there tbe phrase is not that the dah 
was "hurled,” but, "a boy who was chop- 

1. {'37) 24 A I R 1937 Rang 39G : 171 I C 574 : 38 
Or L J 1097: 1987 R L R 384 (FB), The King v. 
Abor Ahmed. 

2. (*40) 27 A I R 1940 Rang 259 : 191 1 C 30G : 42 
Or L J 124 : 1910 R L R 441, The King v. Aung 
Nyun. 

1041 R/11 L 42 


ping firewood had stolen this brass bell. I 
have cut him and come ruoning." 

Having regard to the nature of the wound , 
which was a wound 6 inches long and 
which caused the substance of the brain to 
protrude from tbe head, it would be idle to 
say merely that the appellant knew that it 
was likely to cause death. It has been, as 
the learned Additional Sessions Judge has 
remarked, held over and over again that, 
where a man indicts a would in a vital spot 
and death ensues it is no defence to a 
charge of murder for the accused to say 
that he did not intend the injury to be 
fatal. We are therefore of opinion that the 
appellant was rightly convicted of murder. 

However, when it comes to the question 
of sentence, we think there are some grounds 
(or taking a merciful view. As the learned 
Additional Sessions Judge has observed, it 
is quite true that youth by itself is not such 
an extenuating circumstance as would jus- 
tify tbe imposition of tbe lesser penalty, 
but regard may be bad to the fact that per- 
BODS of immature age are sometimes more 
easily provoked and behave in a loss res- 
IK)D8ible manner than their elders. In this 
particular instance, the cowherd who was 
searching for a missing cow-boll, which hej 
liad good reason to suspect was in the pos- 
session of the deceased, was virtually met 
with a blank refusal by the deceased, a boy 
two years younger than himself; and, id 
those circumstances, there is no doubt that 
ho lost his temper and committed this ter- 
rible assault which resulted in the serious 
injury and subsequent death of this young 
boy. That, in itself, is a deplorable fact. 
But wo think, in all tbe circumstances of 
tbe case, that we are justified not only in 
commuting tbe sentence, which we accord- 
ingly do, to one of transportation for life, 
whilst refusing to confirm the sentence of 
death passed in the appellant by tbo learn- 
ed Additional Sessions Judge, but also in 
drawing the attention of the executive 
authorities to the provisionsof S. 29, Preven- 
tion of Crime (Young Offenders) Act, 1930. 

Dunkley J, — I agree and have nothing 
to add. 


a.N./R.K. 


Order accordingly. 
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FULL BENCH 

Roberts C. J., Dunkley and 
Sharpe JJ. 

Maung Ya — Appellant 

V. 

Maung Lu Gyaw and another — 

Bespondents. 

Civil Ref. No. 9 of 1940, Decided on 10th April 
1941; reference made b; Mya Bu J., io Civil Revn. 
No. 220 of 1940, D/- 12th December 1940. 

Court-fees Act (1870), S. 7 (Iv) (f)— Adminis- 
tration suit being suit for accounts falls under 
S. 7 (iv) (f) — Plaintiff can place his own valua- 
tion for relief sought — Defendant cannot ques- 
tion plaintiff’s valuation — Defendant’s remedy 
lies under S. 24, Civil P. C. 

In a suit for administration the valuation for 
purposes of court-fees and/or of jurisdiction made 
by the plaintiS, cannot be questioned by the defen- 
dant, inasmuch as a suit for administration being 
a suit for accounts falls under 8. 7 (iv) (f) and the 
plaintifi is entitled to place his own valuation on 
the relief sought. The remedy of the aggrieved de- 
fendant who considers that the relief has been 
undervalued and ho is being deprived of bis rights 
of appeal thereby lies under 8. 24, Civil P. C. : 
(’81) 18 A I R 1991 Rang 14G (F B), FoU.\ ('29) 16 
AIR 1929 r C 147; (’35) 22 A I B 193S Rang 13 
and (’37) 24 A I R 1937 Rang 320 (F B), Rel. on. 

(P 323 C 2; P 324 C 1} 

C. A. Soorma — for Appellant. 

U. Ba Sein for JJ E Maung (I) — 

for Respondents. 

Order of Reference 

Mya Bu J. — The main point on which 
this case turns lies in what is the true mean- 
ing and effect of the sentence. “In all such 
suits the plaintiff shall state the amount at 
which he values the relief sought," appear- 
ing at the end of S. 7 (iv), Court. fees Act. 
The plaintiff Maung Lu Gyaw filed a suit 
against Maung Ya and Ma Chei in the Sub- 
Divisional Court of Tbaton for administra- 
tion and accounts of the estate of the 
plaintiff's late grandfather U Khe, the father 
of the defendants. Asserting that he was 
the only child of U Khe’s eldest child who 
bad pre-deceased U Khe, he claimed a ^rd 
share in the estate. To the plaint a list of 
immovable property belonging to the estate 
of U Khe was attached setting out four 
items of property valued at Rs. 8900. He 
valued the subject-matter of the suit for the 
purpose of court-fees at Rs. 1800 and valued 
the same for the purpose of jurisdiction at 
the same figure. Defendant i Maung Ya 
filed a written statement in which be inter 
alia stated that the estate of bis late father 
was worth over Rs. 37,600 and that therefore 
the plaintiff's claim was beyond the pecu- 


niary jurisdiction of the Sub- divisional 
Court. The learned Sub-divisional Judge 
without holding an enquiry as to the value 
of the estate of U Khe for the purpose of 
making an estimate of the value of the sub- 
ject-matter of the suit came to the oonolu- 
sion, under the authority of the rulings in 
9 Bang 165,^ 12 Bang 612* and 1989 R L B 184* 
that the plaintiff was at liberty to place any 
value which he likes in a suit of this charac- 
ter and overruled the objection. Among the 
cases quoted by the learned Sub-divisional 
Judge, in the first one, which is a Full 
Bench case, it was observed at p. 168 : 

The iDtoQtioD of the Legielatore in enaoiing 
6« 7 (iv) was that in cases where it is impossible a 
priori to ascertain with accuracy the value of the 
relief that is sought, the plaintiQ in the trial Court 
and the appellant In the Court of appeal should be 
the sole arbiter designate to make an estimate of 
the value of the relief that is claimed* 

It is not at all clear to me that this ob- 


servation can constitute any authority for 
the proposition that the plaintiff or the ap- 
pellant, as the case may be, is the sole arbi- 
ter of valuation in a suit of the category 
mentioned in 8. 7 (iv), Oourt-feea Act ,or in 
an appeal therefrom as the case may be, as 
the direct question before the Full Bench 
was merely whether the appellant was 
bound to take the valuation of.tbe subjeot- 
matter of the suit stated by the plaintiff as 
the valuation of the subject-matter of the 
dispute in the appeal. The next case quoted 
by the learned Sub-divisional Judge is one 
in which a Bench, of which I was a member, 
lecided that the value for the purpose of 
iurisdiotion must be the same as the value 
for the purpose of court-fees in an admims- 
iration suit and therefore if the subject- 
matter of the suit is valued at a certain 
figure for the purpose of court.fees, the 
jame figure must be taken os the value of 
ihe suit for the purpose of jurisdiction and 
ibat the suit must be filed in the Court of the 
owest jurisdiction competent to entertain a 
mit of that value. In the coarse of the 

udgment it was observed . - u a _ 

preliminary Issue was framed and 
;hl8 question of court-fee ‘A*® tJ! 

,be learned Assistant District Judge following 

Qling in 9 Rang 1661 correctly held ‘““J 
nlniftratlon suit is a suit for an acMunt and lb J 
hocourt-feea thereon are the iriS* 

Ummar. „ » m • 1R3 I 0 858 J 
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oI the relief that he clalmB and therefore It was 
open to the plalntlQ-respondents In this suit to 
value the relief claimed at Rs. 100 for the purpose 
of court* feoSs 

The question as to whether the plaintiff 
was the sole arbiter of the valuation of the 
subject-matter of the suit in such a case or 
whether he was bound to make an estimate, 
that is to say, a reasonable approximation of 
the value, did not arise in that case. The 
third case quoted by the learned Subdivi- 
sional Judge follow^ the decision of the 
Full Bench in 1937 R L R 211.'* There, too, this 
question did not directly arise. The question 
that arose was whether the Court, having 
entertained and tried a suit which was valued 
in the plaint at a 6gure falling within the 
jurisdiction of the Court, had jurisdiction to 
pass a decree in that suit upon finding that 
the value of the subject-matter of the suit 
was in reality beyond the pecuniary juris, 
diction of the Court. But Leach J. observed 
at p. 221 : "The plaintiff in a suit is entitled 
to place his own value on the relief sought," 
which appears to favour the view that the 
plaintill can place any valuation that he 
wishes reasonably or unreasonably. Deci- 
sions in 17 cal 080^ and 31 Bom 73° which 
were followed in 40 Cal 24r>’ in which the 
point in question was expressly considered, 
lay down that the Court. fees Act, s. 7, cl. (iv) 
does not contemplate that a plaintiff should 
assign an arbitrary value to the subject, 
matter of the suit and that it is a matter 
for the judicial determination by the Court 
in cases where objection as to the valuation 
has been taken at the proi)or time. Although 
these decisions coincide with my views, I 
consider, in view of the observations made 
in the various cases of this Digb Court that 
I have referred to above— though they were 
made in cases in which the present question 
did not directly arise — that this matter 
should be reconsidered by a Full Bench. 
I therefore propound the following question 
and refer the same for the decision of a Full 
Bench namely: "In a suit for administration, 
can the valuation for purposes of court. fees 
and/or of jurisdiction made by the plaintiff, 
be questioned by the defendant?" 

Opinion of the Full Bench 
Roberts C. J, — The following question 
comes to os by way of reference from a 

4. (’37) ‘irAlRloarRanTSM rnbl 0’39"ri937 
BLR 214 (FB), Chidambaram CbctUar v. Muthia 
Cbcttiar. 

5. (’90) 17 Cal 680, Boldya Nath v. ilakhan Lai. 

6. (’07) 31 Bom 78 : 8 Bom L R 888, Dayaram 
JaBjivao V. Oordhandas Dayaram. 

7. (’IS) 40 Cal 245 : 17 I C 162 : 16 C L J 194 : 17 
CWN691,Raj Kriehna Dey v. Bipln Bcbari Dey. 


learned Judge of this High Court sitting in 

civil revision proceedings : . 

Id a Bait lor adminiatratba can the valuation 
/or purposes of court-fccs and/or of jurisdiction 
made by tho plaintifl, be questioned by the defen- 
dant? 

In my opinion, the answer to this question 
must be in tho negative, for the decision in 
9 Rang 1C5* appears to me to be cooclusive 
on the point. A suit for administration is a 
suit for accounts and falls under sub para, (f) 
of cl. (iv) of s. 7. Court-fees Act. In tho judg- 
ment of tho Full Bench some observations 
of Lord Tomlin made in the course of the 
argument in 50 I A 232“ were adopted. He 
said that no complaint could be made that 
the amount valued in a memorandum of 
appeal was not the proper amount. By parity 
of resisoning, no complaint can be made on 
the ground tbat the amount valued in the 
plaint is incorrect. And Page C. J. said in 
terms that the plaintiff in the trial Court 
was tba persona designata to make an esti. 
mate of the value that is claimed. He point, 
ed out tbat the valuation must be to some 
extent arbitrary (using the word in its strict 
sense as a notional or speculative valuation), 
and said that the Legislature bad deter, 
mined tbat the plaintiff should make the 
estimate, but tbat if in the event it turned 
out that too small a sum had been paid in 
court-fees, provision was made under s. il, 
Court-fees Act, for payment of the addi- 
tional court-fees. This decision was followed 
by a Bench in 12 Rang 512." Where a suit is 
one for an account the court-fees are not 
fixed under tho Court-fees Act. The matter 
falls within S. 7 (iv) (f) of the Act. The valu. 
ation for the purposes of jurisdiction must 
be the same as the valuation for purposes of 
court-fees isee s.8. Suits Valuation Act) ; 
because the court-fees are payable ad valo. 
rem and none of the paragraphs set out. 
namely (v), (vi)aod (ix) and para, (x), cl. (d) 
apply. 

The dictum of Leach J. in 1987 RLB 2 U* 
that the plaintiff in a suit is entitled to place 
his own value on the relief sought was a 
considered dictum in a Full Bench case. 
Some fear has been expressed lost a plaintiff 
by undervaluing a suit for the purposes of 
jurisdiction might deprive a defendant of his 
rights of appeal. But the High Court or the 
District Court may at any stage, cither of 
its own motion or upon hearing an applica. 
tion by one of the parties to a suit, transfer 
any suit, appeal or other proceeding pending 

8. (’29) 16 AIR 1929 PC 147: U7 l’ C 493; 10 Lah 

737: 56 I A 232 (PC), Faizullab Kban v. Mauladad 

Kban. 
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before it to any Court subordinate to it and 
competent to try or dispose of the same. 
Hence if a suit has been filed in a particular 
Court for the purpose of defeating some 
right which would otherwise enure to a de- 
fendant, or of obtaining some unfair advant- 
age by the misuse of legal process, the party 
aggrieved has a remedy open to him under 
S. 24, Civil P. C. No doubt the apprehension 
that an unreasonable valuation might lead 
to injustice has prompted the reference 
which has been made to us; in my opinion 
however the Court is bound by its own Full 
Bench ruling in 9 Rang 165.^ This does not 
moan that a suit cannot be transferred to 
another Court competent to deal with it, 
where good cause is shown and despite the 
valuation for purposes of jurisdiction which 
the plaintiff has chosen to make. The answer 
to the question propounded must therefore 
be in the negative. The costs of this refer, 
ence advocate’s fee five gold mohurs will be 
costs, in the revision proceedings. 

Dunkley J. — I agree. 

Sharpe J. — I agree. I only wish to point 
out, as I did in the last case 1041 R L R 495® 
at p. 511. that it is incumbent upon a plain, 
tiff to state in his plaint the value of the 
subject-matter of the suit for the purposes 
of jurisdiction and of court-fees, so far as the 
case admits. That is required of him by 
R. 1 (i) of o. 7, Civil P. C. 

q.n./r.k. Answer accordingly, 

9. ('41) 28 AIR 1941 Rang 187 : 196 1 C G13 ; 1941 
R L R 495 (P B), Khem Raj v. Durji. 

(28) A. 1. B. 1941 Rangoon 324 
Roberts C. J. and Dunkley J. 

A. U. Gandhi — Applicant 

V. 

The King. 

Criminal Rovn. No. 176.B of 1941, Decided on 
22cd May 1941, for review of order of Second Add!. 
Special Power Magistrate, Insoin, D/. 21at Decem- 
ber 1940. 

(a) Criminal P. C. (1898), S. 497 — Offence 
punishable with transportation — Magistrate 
cannot grant bail. 

Section 497 gives the Magistrate.^ unfettered 
discretion to grant bail in cose of noo-bailablo 
oQoncee except in cases punishable with trans- 
portation for life or with death : {'27) 14 A I R 
1927 Rang 205 (P B). Foil. (P 326 0 1] 

(b) Criminal P. C. (1898), S. 17 (5) _ Subor- 
dinate. 

A Maslstrate is not subordinate to the Sessions 
Judge. CP 326 C 21 

(c) Criminal P. C. (1898), S. 561A— Expunc- 
tlon of passage from judgment— Power of High 


Court when to be exercised — Sessions Court 
has no such power. 

The power of the High Court under S. 661A to 
order the expunction of irrelevant and scandalous 
remarks from a judgment of a lower Court can be 
exercised only when the passage objected to 
amounts to an abase of the process of the Court 
and never when it is relevant to the points at 
issue before the Court: ('27) 14 AIR 1927 All 193 
and (’26) 16 A I R 1928 Lah 740, Bel. on ; (’22) 9 
AIR 1922 All 107, Be/. [P 827 0 1] 

But this jurisdiction being of an extraordinary 
nature has to be exercised with great care and 
caution ; (’26) 15 A I R 1928 Lah 740, Bel. on. 

[P 827 0 1] 

There is no provision of law which gives to a 
Sessions Judge, or to any other Court, the power 
to expunge remarks from a judgment. [P 327 0 1] 

(d) Criminal P. C. (1898), Ss. 561A and 537 
— Magistrate refusing to grant bail — Sessions 
Judge in appeal while granting it making strong 
remarks against Magistrate — Magistrate while 
proceeding with case making comments on re- 
marks oi Sessions Judge — Sessions Judge 
ordering expunction of remarks from Magis- 
trate's judgment — Appeal by accused to Ses- 
sions Judge against conviction — Sessions Judge 
having beard appeal on incomplete copy of 
Magistrate’s judgment, appeal held not heard 
at all — Sessions Judge’s action in ordering 
expunction of Magistrate's comments held 
illegality incurable by S. 537. 

On Magistrate’s refusal to grant bail the ac- 
cused appealed to the Sessions Judge who while 
granting the same made strong remarks against 
the Magistrate’s refusal to grant bail. The Magis- 
trate while proceeding with the case made some 
comments on the remarks of the Sessions Judge 
who by an order directed the expunction of the 
comments from the Magistrate's judgment. 
accused appealed to the Scions Judge against his 
conviction by the Magistrate. The Sessions Judge 
thus beard the appeal on an incomplete copy of 
the Magistrate’s judgment : 

Eeld that since the Sessions Judge heard the 
appeal on an incomplete copy of the Magistrate s 
judgment the appeal was not heard at all. ^ 

Held furiher that the order expunging the re- 
marks from the MagUtrato’s judgment was an 
illegality which raised an irrebuttable presumption 
that the accused must have been prejudiced there, 
by and which, therefore, could not bo 
action 537. [P 827 0 2 

Beld also that the expurgated passage was ^ 
objectionable and being favourable to the accused 
ho was in fact ptejudioed by its 0 1] 

(e) Evidence Act (1872). S .15 - One evi- 
dentiary act can form series w thin S. 15 with 

fact to be proved - Proximity *^^5* 

dentiarv fact — Importance — Evidentiary acx 
must hi of same specific kind as act to be 

^"vldonco of a single act 

8. 16 and in this sense one ov dentiary jjj, 

form a series within tb® SSp 

the fact to bo proved : ^906) 2 KB 389 ““1 ^ jj 

2KB 665, Bel. on. ^ 

The question of proximity to 1^* 

tendered to that in question goes rather w 
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weight to he given to the evidentiary facts than to 
their admissibility : (1889) 1 Q B 77, Bel. on; ('16) 
8 A 1 R 1916 Cal 188, Not approved. tP 828 O 2) 

The acta of which evidence la tendered must bo 
of the same specific kind as the act to be proved : 
(’16) 3 A I R 1916 Cal 188 ; (’20) 7 A I B 1920 Cal 
600 (F B) and (1915) 84 L J K B 1786, Bel. on. 

rr^ 328 0 2j 


Consequently in the case of an act which has 
fotined tho subject of a charge of arson under 
B. 496, Penal Code, a previous act which was not 
the subject of a criminal charge at ail is inadmis- 
sible under 8. 15. C? 329 0 1) 


A person whose property is lost by fire soon after 
he bad eflected a fire insurance cannot be euspecU 
ed of arson. tP 331 C 2) 

Dr. Ba Han — for Applicant. 

V Chan Hloon, Government Advocate — 

for the Crown. 

Roberts C. J. — This is an application 
in revision, under the provisions of 8. 439, 
Criminal P. C., by Amritlal Harjivandaa 
Gandhi, by tvhich ^ve are asked to set aside 
the conviction and sentence of the applicant 


(1) Evidence Act (1872), Ss. 14, 8 and 11 — 
Applicability of S. 14 — Fact to be proved that 
fire in soap factory in 1940 was intentional — 
Evidentiary fact sought to be tendered in evi- 
dence being fire in mill In 1932 — Accused con- 
cerned in both because he was principal share- 
holder in both companies — Evidentiary fact 
held inadmissible under Ss. 14, 8 and 11. 

Section 14 applies only to cases where a parti- 
cular act is more or less criminal or culpable ac- 
cording to tho state of mind or feeling of tho 
person who does it, not to cases where the question 
of guilt or innocence depends upon actual facts, as 
it does at a trial for tho oflence of arson: 94 All 93, 
Bel. on. CP 329 0 IJ 

The fact to be proved was that the fire at the 
soap factory in 1940 was an intentional fire, and 
tho evidentiary fact sought to be tendered in evl- 
dooce was the fire at a mill in 1932, the accused 
being concerned in both tho facts concorned be- 
cause he was tho principal share-holder in both 
companies : ... 

Held that the evidentiary fact was inadmissible 
under Ss. 14, 11 and 8. [F 829 C 1, 2) 


and to 8ot him at liberty. The applicant 
and one Joahi were tried together by the 
Second Additional Special Power Magistrate 
of Insoin (Criminal Regular No. 57 of 1940) 
on a charge of arson, under 8. 436, Penal 
Code, and were both convicted and each 
was sentenced to undergo rigorous impri- 
sonment for a term of four years. On appeal 
by them to the Court of Session, Insein, 
(Criminal Appeal No. 315 of 1940) Joshi was 
acquitted, but the conviction of the appli- 
cant was altered to one of abetment of arson, 
under 8. 436, read with S. 109, Penal (3od0, 
and the sentence was maintained. The ap- 
plicant was the principal share-holder and 
managing-director of the Burma Soap Co., 
Ltd., which bad a factory for the manu- 
facture of soap at Bauktaw, one of tho 
suburbs of Rangoon. The co-accused Joshi 
was the manager of the factory. Both the 


(g) Criminal trial — Evidence— Insurance — 
Fire whether intentionally caused by insured — 
Evidence of excessive claim by insured is inad- 
missible. 

Wbero tho allegation against tbo insured is that 
the fito was intentionally caused by him the fact 
that the claim made by the insured against the 
Insuraoco company after tbo fito was excessive is 
inadmissible in evidence. [P 929 0 2] 

(h) Criminal trial— Revision — In convicting 
accused lower Court considering inadmissible 
evidence— Revision Court can go into evidence 
and see whether it is suificient to convict 
accused. 

When a reviEional Court holds that in deciding 
on the guilt of (be accused the lower Courts have 
taken into consideration inadmissible evidence, it 
is incumbent on the revisional Court to satisfy it- 
self that tbo remaining evidcoco, which the lower 
Courts could properly take into consideration, is 
sufficient to establish as against the accused proof 
of his guilt beyond reasonable doubt. [P 329 C 2] 

(i) Criminal P. C. (1898), S. 44 — Charge of 

arson — Accused not admitting that fire was In- 
tentional Accused is not bound to make any 

report. 

In the case of a charge of arson under 8. 436, 
Penal Code, where the accused docs not admit that 
the fire was intentionally caused, the accused is 
under no obligation to make any report. 

tP 331 C 1) 

(j) Penal Code (1860), S. 436 — Property lost 
by fire soon after insurance — Insured cannot be 
suspected of arson. 


applicant and Joshi lived at a short distance 
from the factory. Three insurances were 
elToctod by the Burma Soap Co. with the 
National Fire and General Insurance Co., 
Ltd. on 17th February 1940, with respect to 
this soap factory at Bauktaw, the building 
being insured for Rs. 10,000, tho machinery 
and plant for Rs. 37,500, and the stocks of oils, 
fats, chemicals and other materials for 
Rs. 30,000. There has been no suggestion at 
any stage of the trial that either insurance 
was effected for a sum in excess of the true 
value of the property covered thereby. The 
factory was burnt down in tho early hours 
of 12th April 1940, the fire being discovered 
at about 2 A. M. There appears to have been 
a suspicion from the very beginning that 
this fire was nob accidental; but tho in- 
vestigation was at first dilatory and per- 
functory, although, as the Magistrate has 
remarked in bis judgment, the investigating 
officer displayed an excess of zeal amount- 
ing almost to impropriety after the cose bad 
been sent np for trial. A report which the 
police station officer, S. Robinson, compelled 
Joshi to make in writing on tbo afternoon 
of 12th April, was used as a first informa- 
tion report. U Tin, Inspector of the Crimi- 
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nal Investigation Department, took up the 
investigation on the morning of 13bh April 
and was responsible for the whole investiga- 
tion and for sending the case up for trial. 

For the prosecution emphasis was laid 
on the fact that the durwan who was on 
night duty at the factory during the night 
of 11.12th April has disappeared, and the 
trial Magistrate was asked to infer, which 
he did, a suspicious circumstance against 
the two accused on this account. It is there- 
fore convenient to observe at this stage that 
U Tin in his evidence stated that this 
durwan did not disappear until I5th April, 
and, consequently, the police had ample 
time before them to take his statement 
and/or to take him into custody, as quite 
clearly they ought to have done if there was 
any suspicion that this fire was intentionally 
caused. Joshi was arrested on I7th April. 
The applicant was arrested on 27th April, 
hut was immediately released on bail. The 
case against the two accused was sent up to 
the Second Additional Magistrate for trial 
on ist May. Joshi applied to the Magistrate 
for bail, but bail was refused, and conse- 
quently ho made an application to the 
learned Sessions Judge of Insoin, and was 
released on bail by the order of the learned 
Sessions Judge, dated lltb May 1940. 

It is unfortunately necessary for us to 
make some reference to the contents of this 
order, as it is intimately connected with 
the subsequent errors committed by the 
learned Sessions Judge. In the course of 
this order granting bail the learned Sessions 
Judge madea number of unnecessarily strong 
observations, which must have carried great 
weight with the trial l^Iagistrate. He said 
that the grant of bail in a non-bailable case 
is the rule and refusal is the exception, 
although the case against Joshi, which be 
was considering, was a case in which the 
charge made was punishable with transpor- 
tation for life, and therefore this observa- 
tion was directly opposed to the decision of 
a Full Bench of this Court in 5 Rang 276.^ 
He further said that the District Magistrate 
was ill-advised in opposing this application 
for bail, and yet in view of the ruling in 
6 Rang 276' he was bound to oppose it as 
the offence was punishable with transpor- 
tation for life. Thirdly, he said that no 
sufficient grounds appeared, on the mate- 
rial s pla ced before him, for believing that 

1. ('27) 14 A I R 1927 Rang 205; 101 I 0 101: 28 
® 276 (PB), Emperor v. Nga 

Ban Htwa. 


the applicant was guilty of the offence with 
which he was charged. 

In the original list of witnesses cited with 
the charge sheet 14 witnesses were cited for 
the prosecution, but, on the 6th July a list 
of 24 more witnesses was cited, and the 
Magistrate was asked to permit them to be 
examined for the prosecution. Naturally, 
the Magistrate gave his permission. Some 
of these witnesses were examined; about 
half of them were waived, and several of 
those who were waived were examined 
as witnesses for the defence. The name of 
the witness Kasinath, to whose evidence 
reference will have to be made, oconrs at 
the head of this additional list. The trial 
made slow progress, owing mainly to the 
difficulty of obtaining an interpreter to exa- 
mine the Cbittagonian witnesses, but ulti- 
mately, on 21st December 1040, in a carefnl 
and well-considered judgment, for which 
(although we feel bound to differ from his 
conclusions) the Magistrate deserves com- 
mendation, both accused were convicted. 

An appeal was filed in the Court of Ses- 
sion on 23rd December, and was admitted 
by the learned Sessions Judge for bearing 
on 3rd January 1941. Then, on Ist January, 
that is, on a day when the Court was closed, 
without any intimation to anyone of bis 
intention to pass such an order, the learned 
Sessions Judge passed an order which 
we have read with astonishment almost 
amounting to incredulity. The learned Ses- 
sions Judge took exception to a paragraph 
in the Magistrate’s judgment which he 
thought reflected on himself, and he ordered 
the Magistrate to expunge immediately this 
paragraph from his judgment, and to recall 
all copies of the judgment which bad been 
issued to any Court or person and to issue 
fresh copies from which the offending para- 
graph had been omitted. 

In this extremely surprising order the 
learned Sessions Judge has failed to men- 
tion by what provision of the law he con- 
aiderod himself authorised to direct the 
expunction of the passage from the Magis- 
brate's judgment ; and naturally so, because 
there is no provision of the law which givM 
bo a Sessions Judge, or to any other 
such a wide authority. In the coarw of 
Drder the learned Sessions Judge observed 
that the Magistrate was subordinate to tw 
gossions Coart, an observation which is con* 

irary to the express 

driminal P. C. The most charitable ^ 
we are able to take of his action is 
loted hastily in a moment of exasperat 
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and ill.temper, without pausing to reflect 
that by this action he was arrogating to 
himself the power to tamper with a judicial 
record. The expurgated judgment became 
a false document in that it was not a true 
record of the Magistrate’s proceedings; but 
it is all that the learned Sessions Judge 
intended should be available for the purpose 
of the appeal before himself, or to the High 
Court if a subsequent application in revi- 
sion was made. Plainly this was very wrong. 

Prior to the enactment of S. 561A, Cri- 
minal P. 0.. in 1923, it was even'doubted 
whether a High Court had power to order 
the expunotion of irrelevant and scandalous 
remarks from a judgment of a lov?er Court, 
see 44 ALL 401,’ although some High Courts 
considered that they had such power, basing 
their authority on the general powers of 
superintendence of all subordinate Courts 
conferred by 8. 107, Government of India 
Act. It is however now settled law that the 
High Courts have such power under S. 6GIA, 
but only when the passage objected to 
amounts to "an abuse of the process of a 
Court” and never when it is relevant to the 
points at issue before the Court : see 49 all 
251* and 9 Lah 2G9.* But, as Tek Chand J, 
remarked in the latter case, this jurisdiction 
is of an extraordinary nature and has to be 
'oxeroisod with great care and caution. A 
Sessions Court has never possessed any such 
authority, and we have never before heard 
of a case in which a Sessions Judge has 
exercised such a power and we hope that 
wo shall never hear of one again. Even 
though the learned Sessions Judge took 
this erroneous view of his powers, we should 
have thought that common sense would 
have told him that either the Crown or the 
accused were bound to be prejudiced by 
expunging this passage from the Magis. 
trate's judgment, and that therefore before 
taking any such action as be did take, it 
was necessary to issue notice to both sides 
and to hear what they had to say. Had the 
learned Sessions Judge adopted this very 
ordinary practice he would no doubt have 
been apprised by learned counsel of what 
was the correct view of the law and this 
grievous mistake would not have been made. 

2. ('22) 9 A I B 1922 All 107 ; 66 I C 1005 : 23 Oc 
L J 949 : 44 All 401 : 20 A L J 2G1, Emporor v. 
O. Duon. 

3. (’27) HAIR 1927 All 193 : 99 I 0 719 : 27 Cc 
L J 1407 : 49 All 264 : 26 A L J 100, PaDobaaan 
Banorjl v. Upendra Katb. 

4 . (’28) 15 A I R 1928 Lab 740 ; 109 I C 812 ; 29 
Cr L J 620 : 9 Lah 269 : 29 P L R 461, In tbo 
matter of H. Daly. 


Fortunately, although the learned Sessions 
Judge seems to have taken all j^ssible pre- 
cautions to prevent this offending para- 
graph of the Magistrate's judgment being 
known to anyone, the applicant secured an 
unexpurgated copy of the judgment and 
declined to return it to the Magistrate, and 
therefore we know what that passage is. It 
reads as follows : 

Tbo case therefore Btande as it was before the 
ScseioDB Court at the time of granting ball. The 
Bessions Court was of opinion that there were only 
grounds of suspicion. With all due respect to the 
Sessions Court, whose opinion this Court is not 
bound by, I shall now proceed to recapitulate the 
circumstances found against the accused in my 
discussion of tho various items. 

Wo do not find anything in this passage 
to which a reasonable person could take the 
least objection, and we fail entirely to 
understand what was tiie learned Sessions 
Judge's objection thereto. The Magistrate 
had remarked that the only witnesses whose 
testimony was of any use to the prosecu- 
tion case were the witnesses whose state- 
ments to the police were before the learned 
Sessions Judge at tho time whou he granted 
bail to Joshi, and in view of the strong 
remarks made by the learned Sessions Judge 
in granting bail, to which we have already 
referred, it is not surprising that the Magis- 
trate thought it necessary to make some 
comment on this matter in his judgment ; 
and, of course there was no impropriety in 
his doing so for he was not bound by any 
opinion expressed by the Sessions Court in 
its order granting bail. We therefore now 
direct that this paragraph shall be restored 
to its proper place in the Magistrate s judg- 
ment. However the result of this order of 
ist January 1941 of the learned Sessions 
Judge was that he heard the appeal on an 
incomplete copy of the Magistrate s judg- 
ment, and therefore, in our view, tho appeal 
was not heard at all. The learned Govern- 
ment Advocate does not seek to uphold the 
action of the learned Sessions Judge in ex- 
punging this passage from the Magistrate’s 
judgment, but says that it is merely an 
irregularity which is curable under the pro- 
visions of S. 637, Criminal P. C. We are un- 
able to accede to this view. It was clearly 
an assumption of authority which was not 
conferred on the Sessions Judge by the Code 
of Criminal Procedure, and therefore was 
an illegality, and the irrebuttable preaump- 
tion arises that the accused must have been 
prejudiced thereby: see 25 Mad 61® at p. 97 and’ 

5. (’02) 25 Mad 61 : 28 I A 267 : 11 M L J 238 : 6 

Sar 160 (P 0), Subrahmanla Ayyat v. Emperor. 
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I L R (1938)2 Cal 295^^ at p. 304. The appellants 
ex necessitate must have been prejudiced by 
their appeals being considered on an expur- 
gated copy of the Magistrate’s judgment, and 
when the passage itself is read it is clear that 
it was favourable to the appellant and could 
form the basis of considerable argument on 
their behalf, and therefore prejudice in fact 
is also established. At the very least, in this 
application in revision we should have to 
hold that the appellate proceedings before 
the Sessions Court of Insein were vitiated 
and must be set aside, and that a rehearing 
of the appeal before another Sessions Judge 
must be ordered. But on other points which 
have been presented to us in argument on 
behalf of the applicant we are clear that 
the conviction of the applicant cannot, in any 
event, stand, and we therefore now proceed 
to deal with these points. 

At the trial the evidence was sought to be 
introduced by the prosecution that the ap. 
plicant was also the principal share- bolder 
in a company known as the Burma Timber 
Co. Ltd., that this company bad a dre on 
its premises in the year 1932 and in conse- 
quence of this fire the New India Assurance 
Co. Ltd., paid to the Burma Timber Co. 
a sum of Rs. 51,290 12.0 on a fire insur- 
anco policy for ns. 90,000. It is desirable 
to sot out two further facts in connexion 
with this insurance, namely first, that the 
insurance was taken out in 1930, and 
secondly, that, although investigation was 
made after the fire, there was no reason to 
suspect that the fire was intentionally caused 
and no question over arose of the claim 
being fraudulent. Learned counsel for the 
applicant objected to the admission of this 
evidence at the trial, but it was admitted 
by the Magistrate under the provisions of 


has been taken on two grounds, namely 
( 1 ) that a single act cannot form a series 
with the act which is the subject of the 
charge, and ( 2 ) that in order to form a 
series there must be a nexus, between the 
fact to be proved and the evidentiary fact, 
of proximity of time and similarity of the 
acts; that is, they must be so connected 
with one another as to authorize a reasonable 
inference of the systematic pursuit of the 
same criminal object. Seeing that the first 
two illustrations to s. 16 are taken from de- 
cisions of the English Courts, it is clear that 
S, 15 lays down neither more nor less than 
the English law of evidence on this subject 
and, consequently, in applying this section 
we are entitled, and in fact ought to refer 
to English decisions. 

As regards the point that one evidentiary 
fact cannot form a series with the fact to ber 
proved, the cases in (190C) 2KB 889^ and 
(1922) 38 T L B 631,^ show that evidence of a 
single act is admissible and that in this 
sense one evidentiary fact can form a series, 
within the meaning of the section, with the 
fact to be proved. It was, no doubt, held in 
42 Cal 957^ at p. 998 that the acts tendered 
must have been proximate in time to that 
in question, but the decision in (1889) 1 QB 
77*® shows that this question of proximity 
of time goes rather to the weight to be 
given to the evidentiary facts than to their 
admissibility. It is, however, plain from all 
the decisions that the acts of which evi- 
dence is tendered must be of the same spe- 
cific kind as that in question. 42 Cal 967® is 
authority for this proposition. Further 
authority is to be found in 47 Cal C71** at 
p. 692 and in (1915) 84 LJKB 1785.*® This last 
case is particularly apposite to the question 
now before us. Baird was charged with ob- 


5. 15, Evidence Act, which reads as follows: 

'When there Is a question whether an act was 

accldoDtal or intentional tho fact that snch 

act formed part of a scries of similar occorrencesin 
each of which the person doing the act was con- 
cerned Is relevant. 

In regard to both these facts, that is, tho 
fact to be proved that the fire at the soap 
factory was an intentional fire, and the evi- 
dentiary fact regarding the fire at the Burma 
Timber Company's mill, the applicant was 
concerned because he was the principal 
ehare-bolder in both companies. Before us 
objection on behalf of the applicant to the 
adm issibility of this evidence under S. 15 

6. ('88) 26 A I R 1998 P C 180 : 174 I 6 1 : 82 
8 L R4‘i6 : 66 I A 168 : 39 Or L J 462 : I L R 
U988) 2 Oal 295 (P 0), Babo Lai Chankhanl v. 
«iapetor. 


tainiog credit by fraud and evidence was 
given of two previous occasions on which 
he had obtained credit and had not paid. It 

7. (1906) 2 K B 389 : 76 L J K B 693 : 95 L T 
296 : 64 W R 686 : 70 J P 424 : 21 Cox C 0 262 ; 
22 T L B 633, Rex v. Bond. 

8. (1922) 2 K B 555 : 91 L J K B 904 : 16 Or App' 
B 149 : 127 L T 221 : 06 J P 209 : 66 8 J 640 ; 
38 T L R 631, Box v. Armstrong. 

9. (’16) 8 A I R 1916 Cal 189 : 29 I C 613 : 16 Or 
L J 497 : 42 Cal 957 : 21 0 L J 831 : 19 0 W N 
676, Amrlta Lai Hazra v. Emperor. 

10. (1889) 1 Q B 77 : 68 L J Q B 83 : 79 L T 3OT; 
16 T L B 37 : 47 W R 121 : 62 J P 774 : 19 Oox 
0 0 182, Rex v. Rhodes. 

11. ('20) 7 A I R 1920 Cal 600 : 68 I 0 929 . 21 
Cr L J 849 : 81 0 L J 402 : 24 0 W N 601 . 47 
Cal 671 (P B), Emperor ▼. Pancha Das. 

12. (1916)84 L JK B 1785 ; 118 LT 609, Rex ▼- 
Bftirde 
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was held by the Court of Criminal Appeal made in 1932 by one company in which the 
that the evidence was inadmissible as these applicant was interested could bo said to 
two transactions could not properly have make probable the allegation that he deli- 
been the subject of a criminal charge and berately set fire in 1910 to the property of 
therefore they were not transactions of a another company in which he was inter- 
similar nature with the transaction in ques- ested. Wo must therefore hold that this, 
tion. This is exactly the case here. As we evidence regarding the previous fire at the: 
have already pointed out, the evidence led Burma TimberCompany's mill was wrongly! 
by the prosecution shows that when the admitted by the Magistrate, 
claim made by the Burma Timber Co. was Further evidence led by the prosecution 
preferred and an investigation made, it was to which objection has been taken is evi- 
disputed solely on the ground of amount, dence to prove that the claim made by the 
and no element of fraud could be alleged Burma Soap Company after the fire was an 
after careful inquiry, and hence that trans- excessive claim. The Magistrate reviewed 
action could not have formed the subject of the evidence on this point and came to the 
any criminal charge, and was not a transao. conclusion that the claim made was not 
tion similar to the fire at the soap works excessive. His finding on this point wag not 
Iwhioh has formed the subject of a charge accepted by the learned Sessions Judge in 
’of arson. Hence this evidence was inadmis- his appellate judgment, although he gave no 
Isible under the provisions of S. 15, Evidence reasons for differing from the Magistrate. 
Act, and was wrongly admitted at the trial. In our opinion, this evidence also wag in- 

admissible. If it was admissible at all, it 
The learned Government Advocate has admissible only under S.il, and 

contended that if this evidence is not ad- connexion between an excessive claim 

missible under S. 16. it must be admissible ^gainet an insurance company made by an 
under 8. 14, but that contention is clearly inauj-ed after a fire has occurred and the 
wrong. Section 14 refers to evidence of facts allegation that the fire was intentionally 
showing the existence of a state of mind, and apparent to us. The learned 

Expln. 1 to the section lays down that a fact Government Advocate hag then strenuously 
relevant 08 showing the existence of a rele. yj.ged that, although we hold that these 
vant state of mind muat show that the state parts of the prosecution evidence were in- 
of mind exists in reference to the particular admissible and cannot bo taken into consi- 
matter in question; and hence evidence re- deration we, sitting as a Court of revision, 
gardiug what occurred in the year 1932 could should decline to enter into questions of fact 
not bo admissible under that section. Sec- should accept the findings of fact of 

tion 14, Evidence Act. applies only to cases ^he lower Courts: and ho has quoted to us a 
where a particular act is more or less criminal number of cases in which dicta to this effect 
or culpable according to the state of mind ^ave been made. He has argued that if 
or feeling of the person who does it, not to there is any admissible evidence on which 
cases where the question of guilt or in- j-bg conviction of the applicant could be 
nocenco depends upon actual facts, as it based woougbt not to consider whether that 
does at a trial for the offence of arson, see eyicJence was sufticient or not. We are well 
34 ALL 98>3 at p. 95. Reference has also been of the rule to which the learned 

made to S8.8 and 11 , Evidence Act. This Government Advocate hag referred, but be 
evidence could not be relevant as evidence bas in this case endeavoured to stretch it 
of motive or preparation, and it could not ^ dangerous extent. When a revisional 
be relevant as evidence of conduct because Q^yrt holds that in deciding on the guilt of 
lit 18 not conduct in reference to the pro- jbo applicant the lower Courts have taken 
ceeding before the Court or to any fa^t >u consideration inadmissible evidence, it 

issue therein. It could not be admissible jg incumbent on the revisional Court 

lunder 8 . 11 . which says that facts not other- ^^at the remaining evi- 

wise relevant are relevant if by themselvea jence. which the lower Courts could pro- 
or in connexion with other facts they make j^^ly take into consideration, ia sufficient to 
the existence or non-existence of any fact establish as against the applicant proof of 
ID issue or re evant fact highly probable or bis guilt beyond reasonable doubt. The 
improbable. Wo are unable to understand evidence led by the prosecution was rightly 
how it can be said that a bona fide claim summarized by the Magistrate under ten 

13. (’12) 34 All 93 : 12 1 C 987 : 8 A L J 12C9, beads. Two of those we have held to be in- 
Emperor t. Abdul Wabid Kban. admissible evidence. A brief reference to 
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the others must now be made to see whe- 
ther they can support a conviction. 

The first is regarding the visits made by 
the applicant and Joshi to the Burma Soap 
Company’s factory on the evening of 11th 
April. Abdul Gani, the principal witness for 
the prosecution, says that they made three 
visits, one at 7-30 P. M., one at 9 P. M. and 
another at 1-30 A. M. The trial Magistrate 
rightly refused to believe Abdul Gani’s evi- 
dence in regard to the third visit. He was 
clearly an unreliable witness whose evidence 
on no point could be accepted unless amply 
corroborated by other evidence, and no 
witness corroborates him in regard to the 
third visit. The applicants themselves ad- 
mit the first two visits but they place these 
visits at somewhat earlier times than Abdul 
Gani and the one prosecution witness who 
supports him. They say that the first visit 
was at about 5-30 P.M. and the second visit 
at about 7-30 P.M., and there is ample evi- 
dence to show that some of the employees 
were still at work until 8 P. M. The state- 
ments of the applicant and Joshi in regard 
to this matter are supported by three wit- 
nesses who were called for the defence after 
having boon cited as prosecution witnesses 
and waived. It is therefore somewhat doubt, 
ful as to the times when these visits were 
made; but we are unable to understand bow 
these visits can be connected with the fire. 
Gani says that on the first visit the appli- 
cant talked to him about cleaning the 
boilers on I8th April, and while be was 
having this conversation with the applicant 
Joshi wont up to the second storey of the 
factory. Gani says that on the second visit 
the applicant stayed in the motor car and 
spoke for a few moments with the durwan 
who has disappeared, while Joshi went into 
the laboratory and fetched a book, and then 
they both drove away. The fire did not 
break out in either of the places visited by 
Joshi. Two Burman witnesses who alleged 
that they saw the fire at an early stage 
have given such vague evidence about it 
that their testimony is worthless. Abdul 
Gani, who says he was awakened at the 
beginning of the fire, says that it began in 
a fan which was used for drying soap, this 
being a fan which was, according to him, 
"driven by steam," and, we understand 
from this that it was connected by a pulley 
and shaft with the engine and was in opera, 
tion whenever the engine was working. 
According to Gani the engine stopped at 
4-30 P.M. on that day. Now it is quite clear 
that neither the applicant nor Joshi went 


on that evening to the place where this fan 
was, and therefore neither of them could 
have been directly responsible for the fire. 
The learned Sessions Judge has realized 
this and has had to ascribe the fire to the 
absent durwan, and he has done so on pure 
conjecture and without any evidence what- 
ever in support of this theory. The two 
visits of the applicant and Joshi to the 
factory on the evening of iitb April are 
capable of the most innocent explanation. 

Secondly, it is said that Joshi refused to 
allow the villagers to put the fire out, but 
the evidence in regard to this seems to us 
to be rather in favour of Joshi than against 
him and it certainly does not affect the 
applicant. 

Thirdly, the prosecution says that the 
fire occurred inside the factory, which was 
locked, and that after the fire the padlock 
of the door was found, and it was then still 
looked and apparently the factory must 
have been locked during the fire. This sug- 
gests, not that the fire was intentionally 
caused, but that it must have been caused 
by some spontaneous combustion owing to 
the overheating of the fan. In order to 
make it possible under these oiroumstanoes, 
that the fire was intentionlly caused it has 
to be assumed that the key of the factory 
was handed over to the durwan, and this is 
a second supposition which is based on no 
evidence whatever. In fact, Abdul Gani has 
deposed that on the second visit to the 
factory Joshi bad the keys in hla possession, 
and other witnesses for the prosecution 
have stated that Joshi ordinarily kept the 
keys of the factory. 

The fourth point which has been made 
by the prosecution is the disappearanw of 
the durwan who was on duty on that night. 
We have already dealt with that. The 
durwan did not disappear until the 16th, 
and his disappearance was due to the slack- 
ness of the beginning of the investigation 
and not to any fault of the applicant. There 
was no reason why he should retain this 
durwan in his employ after the fire, when 
the premises had passed into the custody of 
the fire insurance company and were guard- 


by the police. , 

fifthly, it is said that there was delay 

the part of Joshi in reporting tbo 
, do nob at all agree with the 
]9 of the learned Sessions Judge when M 
s that the fire should have been observe 

a police station over four 

jre is no reason to suppose that any 

ay took place in the presence of the 


1941 A. H. Gandhi v. The 

police at the scene of the fire. We have 
asked the learned Government Advocate to 
indicate under what provision of law there 
was any obligation on Joshi to make any 
report, and he has been unable to do so. Of 
course, if this was a case of arson, Joshi 
was bound to make a report at the nearest 
police station, but Joshi does not admit 
that this fire was intentionally caused, 
and if he had rushed to the police station 
and made a report no doubt his report 
would have been used against him os an 
admission of arson. 

Sixthly, it is said that the applicant is 
very heavily indebted: bub this contention 
is based on a wrong view of the evidence. 
The stocks of timber of the Burma Timber 
Company are mortgaged to the Chartered 
Bank to secure an overdraft, but the Burma 
Timber Company has never been pressed by 
the bank in any way to pay up this over- 
draft, and a mortgage on stocks is an ordi- 
nary incident of trading. If the stocks were 
not greater in value than the amount of the 
overdraft, the prosecution would have been 
able to bring evidence that the bank was 
pressing for its reduction; bub there is no 
euob evidence. Also, the Burma Soap Com- 
pany's works were mortgaged for a sum of 
one lakh of rupees to B. Amritlal & Sons; 
but the defence has established that B. 
Amritlal & Sons is only the name of a 
joint family business of which the appli* 
cant is the principal member, and, conse- 
quently, as the Magistrate has said, this is 
nothing more than a paper transaction by 
which one business of the applicant has ob- 
tained capital from another business of the 
applicant. 

Seventhly, reliance is placed by the pro- 
secution on the evidence of Kasinatb, but 
bis evidence was rightly discredited by the 
Magistrate. It has been pressed upon us by 
the learned Government Advocate that 
Kasinatb’s evidence was accepted by the 
learned Ses-sions Judge, but we are not im- 
pressed with the reasons which led the 
learned Sessions Judge to accept this evi- 
dence. As wo have already set out, Kasi- 
oath's name did not appear in the original 
list of prosecution witnesses. He was first 
examined by the investigating ofllcer on 
nth Juno, that is, long after the accused had 
been sent up for trial, and it is a curious 
fact that Kasinatb came forward on the next 
day after the investigating officer had obtain- 
ed a copy of the letter, Ex. P, which Abdul 
Gani, the principal prosecution witness who 
has proved himself to be thoroughly unreli- 
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able, bad sent to the Head Office of the In- 
Burance Company at Calcutta. Kasinath's 
evidence is to the effect that be was asked 
by the applicant to obtain a durwan on a 
pay of Rs. 35 a month and a passage to 
India before the fire, for the purpose of set- 
ting fire to the soap factory. He says that 
bo was so asked by the applicant about two 
or three months before the fire occurred. 
This is oral evidence of an alleged oral ad- 
mission, and is, in our opinion, almost the 
weakest kind of evidence which can be 
given, and is not worthy of credit unless 
supported by the evidence of other wit- 
nesses or by the circumstances. The state- 
ment made by Kasinatb that the applicant 
disclosed bis plan to him is hardly credible. 
Moreover, Kasinatb says that he was taken 
to the applicant by a person named Prasad; 
but Prasad has not been called , and, consequ- 
ently, the inference is that either no such 
person as Prasad exists or that, if he does 
exist, bis evidence, if called, would not sup- 
port tliat of Kasinatb. In our opinion, no 
reliance whatever can bo placed on Kasi- 
nath's statement. 

Consequently, there only remains against 
the applicant one suspicious factor, and that 
is that the insurances on the soap factory, 
machinery and materials were effected only 
two months before the fire, although the 
soap factory bad been in existence for 
several years. In regard to the delay in 
effecting insurance the explanation of the 
applicant is not satisfactory, namely that 
the stocks were previously not much and the 
premia demanded by the insurance com- 
pany were too high. We are impelled to 
the conclusion that it was this circum- 
stance, and this circumstance alone, which 
originally led to the suspicion that this fire 
was not an accident, and caused the begin- 
ning of the investigations against the ap- 
plicant and Joshi. But, quite clearly, this 
factor alone which may have a perfectly in- 
nocent explanation, is hardly sufficient to 
raise even a suspicion against the applicant. 
It would indeed be strange if every person 
whose property was lost by fire soon after 
he bad effected a fire insurance wore to be 
suspected of arson; and yet, when the in- 
admissible evidence has been left out of 
consideration, that is the only remaining 
circumstance which could create any sus- 
picion against the applicant. 

The learned Sessions Judge has convicted 
on evidence rightly disregarded by the 
Magistrate. The Magistrate was, upon his 
showing, about to write a judgment discharg- 
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ing the applicant, when he was constrained 
to allow the inadmissible testimony as to 
the earlier fire to be admitted and to turn 
tbo scale in favour of conviction. The con- 
viction of the applicant cannot therefore be 
sustained. It is quashed accordingly and 
the applicant will be set at liberty. 

G.N./r.k. Conviction quashed. 
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Moselt J. 

The King 

V. 

Yoo Ngoon. 

Criminal Bevn. No. 66-A of 1941, Decided on 
7th April 1941, for review of the order of Head, 
quarters Magistrate, Falam, D/- 21st December 
1940. 

(a) Chin Hills Regulation (5 of 1896), S. 34-A 
— “Whoever” — Meaning explained. 

Though 8. 34 begins with the word “whoever” 
that wording merely refers to any person who com* 
mits an offence punishable under the Regulation. 

[P 332 C 2] 

(b) Chin Hills Regulation (S of 1896), Ss. 3, 

4, 34>A — Chinaman committing offence under 

5. 34-A in Chin Hills — Conviction should be 
under Excise Act. 

A Chinaman who commits an offence in Chin 
Hills which falls under B. 34-A of tbo Chin Hills 
Regulation should be convicted under tho Excise 
Act and not under tho Chin Hills Regulation. 

[P 332 C 2) 

(c) Chin Hills Regulation (5 of 1896), S. 34-A 
Accused manufacturing and in possession of 
liquor need not be charged with two offences. 

Whore tbo accused is found in possession of 
liquor manufactured by him, he need not bo 
charged with and convicted of two offences, for 
tho offence of manufacture necessarily includes the 
possession of the articles manufactured. It would 
be otherwise where tho accused was not found 
manufacturing but only in possession of apparatus 
for manufacturing plus the article manufactured : 
(’34) 21 A I R 1934 Rang 339 and (1904-06) 1 U 
BRPOl.Bc/. (P 332 0 21 

(d) Chin Hills Regulation (5 of 1896), Ss. 10, 
41 — High Court has no power of revision — 
High Court in revision is the Commissioner. 

The High Court of Rangoon has no power of 
revision in proceedings from Chin Hills, whatever 
tho nationality of tbo accused or tbo law under 
which bo has been or should t>o tried. The High 
Court in revision is the Court of the Commissioner. 

[P 338 C 1] 

Order. — The accused Yoo Ngoon, a 
CbiDamao, was found guilty by the Head- 
quarters Magistrate of Falam, Cbin Hills, of 
two offences under S. 84. A, Cbin Hills Regu- 
lation, 189G, namely manufacture of spirit 
and possession of one and a half quarts of 
spirit. He was sentenced to a 6oe of Bs. 100 
or 4 weeks rigorous imprisonment, for the 
manufacture, and a 6ne of Rs. 60, or 2 weeks 
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rigorous imprisoDment for the possession of 
the spirit illegally manufactured. The first 
question to be considered in revision is 
whether the accused should have bwn tried 
of an offence under 8. 84.A of the Regulation 
or of an offence under the Excise Act. Sec- 
tion 8 (l) of the Regulation lays down that 
it shall be deemed to be the only enactment 
which applies to any tract in the Chin Hills. 
But s. 4 (i) provides that 
BO far as regards persons other than Chins, the 
law in force in the Chin Hills shall subject to the 
provisions of Bub-s. (4) and (5), be the law for the 
time being in force in Upper Barma. •••••«*«« 

Sub. section (4) enacts that s. 4 and ss. 9, 
1C, 22, 23, 33 and 34 shall apply to all persons 
within the Chin Hills. Section 6 refers to 
civil proceedingsand need not be considered 
here. Sub-section (4) does not include Sec- 
tion 34-A, which was only enacted in 1937 
by the Chin Hills (Amendment) Regulation 
1937, Regulation No. 8. Section 34-A says : 

Whoever manufactures spirit in the Chin Hills, 
or possesses spirit manufactared in the Chin HUts 
shall be punished with rigorous imprisonment 
which may extend to one year or with fine. ..... 

Though the section begins with the word 
“Whoever,” it is quite clear, in my opinion 
that that wording merely refers to any per- 
son who commits an offence punishable 
under the Regulation : compare for example 
Ss. 28 and 29, which begin with the words 
”any person.” Sections 23, 33 and 34 also 
begin with the word “whoever,” but it has 
been expressly enacted, as I have said that 
these three sections, unlike s. 34.A, shall 
apply to all persons within the Chin Hills. 
The law in force in Upper Burma is the 
Excise Act, the Penal Code, and the Crimi- 
nal Procedure Code, subject to the provi- 
sions of the Burma (Frontier Districts) 
Criminal Justice Regulation 1925, (enact- 
ments declared in force in Upper Burma, 
vide the schedule to the Burma Laws Act 
13 of 1098 at page 112 of the Burma CJode, 
vol. i). The accused should have been con- 
victed under the Excise Act. As regards 
the sentences, if it appeared that the liquor 
found was the product of the manufacture 
or distillation in question the accused new 
not have been charged with and convicted 
of two offences, for the offence of manufac- 
ture necessarily includes the possession o 
the article mannfaoturod. It would be othe^ 
wise where the accused was not found 
manufacturing bnt only in possossioa of ap- 
paratus for manufacturing plus ‘be article 
manufactured : ju 12 Rang 4I9Und ( 04-06) 

r (’34) 21 AIR 1984 Bsog 898 : 164 I 0 76 : 12 
Rang 419, Emperor v. MI Hlwa, 
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1 cr B L B P C 1.^ In any event, the sum 
total of the fines imposed was not excessive 
and did not offend against 8. 71, Penal Code. 

The other question to be considered is 
whether this Gonrt has the power to call 
for and examine proceedings from the Chin 
Hills in revision. 1 think that it is quite 
clear that this Court has no such power, 
whatever the nationality of the accused or 
the law under which he has been or should 
be tried. Section lO of the Regulation, 
which is the only enactment which applies 
to the trial of any offence in the Chin 
Hills, says that for the purposes of the 
Code of Criminal Procedure 1682 , the Local 
Government shall exercise the powers of a 
High Court. Section -n provides that the 
Local Government (now Government) may, 
by notification in the Burma Gazette dele* 
gate to the Commissioner of any division in 
XJpj)er Burma certain powers; by Defence 
Department, Political Branch, Notification 
No. 633, dated Slst December 1939, the powers 
conferred by the Governor by the Regula- 
tion. including the right of exercising the 
powers of a High (3ourt under S. 10. have 
been delegated to the Commissioner of the 
Magwe Division. It is evident, then, that 
the High Court in revision is the Court of 
'the Commissioner of the Magwe Division. 
Let the record be returned with those 
remarks. 

K.8./R.K. Order accordingly. 

2. (’04-06) 1 U B R P C 1, Klng-Emporot v. Nga 

San Dud. 
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Mosely J. 

Aung Kim Sein — Appellant 

v. 

The King. 

CtimiDal Appeal No. 358 o( 1941, Decided oq 
7tb April 1941, from order of Western Subdivi* 
bIodoI Magistrate, Rangoon, D/* 31st March 1041. 

(a) Criminal P. C. (1896), S. 103— Irre^la. 
rity in search does not necessarily invalidate 
proceedings. 

Irregularity In the search does not nocoesarily In- 
validate the proceedings. It always aQords ground 
lor Borutlny, and 11, after careful sorutiny. the 
Court comes to the conclusion that an excisable 
article was recovered from the possession of the 
accused, then the conviction is a sound one : Cate 
law referred. 833 C 2) 

(b) Criminal P. C. (1898), S. 103 — Searches 
of persons. 

Section 103 is Inapplioablo to searches of per- 
sona : (’27) 14 A 1 R 1927 Rang 170. Foil. 

(P 331 C 1) 
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(c) Criminal P. C. (1898), S. 103— Same per- 
sons as search witnesses. 

It is objectionable to bo calling the same persons 
to witness searches : 4 L B R 121, Approved. 

(P 333 C 1] 

W. A. Gregory — for Appellant. 

Judgment. — The appellaut, Aung Kim 
Sein, was found iu possessiou of 240 tolas of 
raw opium, and was seuteoced, under 8. 9 
(a), Opium Act, tq four months rigorous 
imprisoument. The main contention in ap- 
peal is that the search was not made in 
accordance with the provisions of S. 103, 
Criminal P. C. The facts are briefly that 
a Sub-Inspector of Excise was lying in wait 
for the accused, ou information received, at 
a street corner. The informant shouted out 
that he was the mao, and ho arrested and 
searched him and found opium concealed 
on him. Two of the witnesses have given 
evidence several times before for the same 
officer. Witness 3 was an excise peon. The 
excise officer having boeu told in advance 
where to wait for the accused, it is sug- 
gested that be should have obtained as wit- 
nesses respectable residents of the locality. 
There is ample authority, of this and other, 
High Courts, to show that irregularity io' 
the search does not necessarily invalidate 
the proceedings. As is said it always affords 
ground for scrutiny, and if, after careful 
scrutiny, the Court comes to the conclusion 
that an excisable article was recovered from! 
the possession of the accused, then tbeoon-i 
victioD is a sound one. This was held by! 
this Ckiurt in 4 L B R 12l‘ which was fol- 
lowed in 7 Rang 77i.‘‘* There are numerous 
decisions of Indian High (Courts to the same 
effect. I need only quote : 33 Cr L j 943.^ 
27 cr L J 265.* 41 Cal 350,* 54 Bom 471® and 
47 ALL 575.^ There was, however, no irre- 
gularity at all io the present ceise. Section 15, 
Opium Act, directs that an officer of the 

ir(’08) 4 frB^121 : 7~CrLj 87: U Bac iTr 
202. Mi Unuk v. Kiog-Emporor. 

2. (’30) 17 A I R 1930 Rang 49 : 121 1 C 715 : 31 
Cr L J 303 : 7 Rang 771, Maung San Myln v. 
Emperor. 

3. (’82) 19 A I B 1932 All 165 : 140 I C 246 : 33 
Cr L J 948 : 1932 A L J 104, Mohamed Bashir v. 
Emperor. 

4 . (’26) 13 A 1 R 1926 All 188 : 92 I C 441 : 27 
Or L J 265 : 24 A L J 173, Abdul Hahs Khan v. 
Emperor. 

5. (’14) 1 A I R 1914 Cal 456 : 23 1 C 995 : 15 
Cr L J 365 : 41 Cal 850, Romesh Chandra v. 
Emperor. 

6. {'30) 17 A I R 1930 Bom 169 : 125 I C 713 ; 31 
CrLJ 927: 64 Bom 471 ; 32 Bom LR 344. 
Emperor v. Dinkar Nhanu. 

7. (’25) 12 A I B 1925 All 434 : 88 I C 280 ; 26 
Cr L J 1112 : 47 All 675 ; 23 A L J 3C4, Emperor 
V. Kulroo. 
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Escieo Department (and certain other de- 
partments) may 

(a) scizo in any open placo, or in transit, any 
opium or (b) detain and search any per- 

son whom be has reason to believe to be guilty of 
any oflence against this or any other such law, 
anil, if such person has opium in his possession, 
arrest him. 

Section 16, Opium Act, directs that all 
searches under S. 15, (and under S. 14, 
■winch refers to searches of buildings, ves- 
sels or places) shall be made in accordance 
with tl'io provisions of the Code of Criminal 
Procedure. There is, however, no provision 
in the Code of Criminal Procedure relating 
to searches of persons, except s. 102 (3), 
which refers to persons in or about a place 
liable to search. Section 103, Criminal P . C., 
deals with “places to be searched”: it lays 
down that two or more respectable inhabi- 
tants of the locality in which the place to 
be searched is situate shall be called upon 
to witness the search. The inapplicability 
of this section to searches of persons (S. 15 
(b). Opium Act), was pointed out by this 
Court in 28 Cr L J 372.“ It was rightly said 
in 4 L B K 121^ that it is objectionable to bo 
calling tho same persons to witness searches. 
But in tho present case I can see no pos- 
sible reason not to believe that the opium 
in (juestion was found on tho person of the 
appellant. This appeal will bo summarily 
dismissed. 

K.S./R.K. Appeal dismissed. 

8. (’27) HAIR 1927 Rang 170 : 100 I C 980 • 28 
CrL J 372, Kali Kumar De v. Emperor. 
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Roberts C. J. and Dunkley J. 

Ma Aye Mya — Appellant 

V. 

Chew Cheng Guat and others — 

Respondents. 

First Appeal No. G of 1941, Decided on Htb 
June 1941 , against decree of Diet. Court, Insein, 
D/. 26th October 1940. 

(a) Buddhist law (Chinese)— Adoption— Proof 

of adoption connotes right to inherit. 

Amongst tho Chineso there is nothing ■which 
correaponds to appatittha adoption as known 
amongst Burmese Buddhists and therefore if a 
child had been adopted at all it would be either 
adoption with a view to inherit or no adoption at 
all, that is to say, proof of adoption amongst tho 
Chinese would connote the right to inherit. There- 
fore there mast be proof not only that tho child wm 
brought up In tho family but that it was brought 
up with ft ylew to lohetit. [P 884 C P 838 0 Ij 

(b) Practice — Witness — Cross-examination of 
— Court stopping cross-examination on ground 
that witness was embarrassed held not proper. 


Where the Judge actuaUy forbade the further 
cross-examination of a witness on the ground that 
she was embarrassed : 

Held that the trial was badly conducted. 

(P 385 0 2] 

Wellington — for Appellant. 

N. P. Bhattacharya and U Ba 8ein — 

for Respondents 2 and 3, respectively. 

Roberts C. J. — This appeal arises out of 
an administration snit tried by the District 
Court of Insein, not, I sbonld say, by the 
present District Judge. In it the plaintiff, 
appellant claimed that she was the adopted 
daughter of Saw Lein Neoh. Defendant 2 
in the suit said that the deceased was a 
Confucian and Taoist besides being a Chi- 
nese Buddhist and that the plaintiff 
was, far from being adopted, bought, in ac- 
cordance with a custom alleged to exist 
amongst the Chinese, with money, for the 
sum of Rs. 80 by the plaintiff, and was in 
her household upon that status and that 
status alone; and, alternatively, by her unsa- 
tisfactory conduct, even if she had any other 
status but that of a bought help, she had 
forfeited it and was not now entitled to be 
considered an adopted child. 

The plaintiff says that defendant i.Chew 
Cheng Guat, is an adopted son, and he 
agrees that she is an adopted daughter. 
Amongst the Chinese there is nothing which 
corresponds to appatittha adoption as known 
amongst Burmese Buddhists and therefore 
if a child bad been adopted at all it would 
be. as the parties to the suit had every rea- 
eon to believe at the time the action was 
brought, either adoption with a view to in- 
herib or no adoption at all. that is to say, 
proof adoption amongst the Cbmese woiJd| 
connote the right to inherit. Of all the 
isaues in this administration suit - and 14 
were framed— the only onewhioh the learn- 
ed Judge saw fib to try was issue 1. namely 
•' Is the plaintiff Ma Aye Mya the adopted 
daughter of Chew Chin Cbeang Saw 
Lein Nyaw (a) Saw Lem Neoh os * 

para. 1 of the plaint?,” and be answered 

that issue in the negative. 
upon a proper consideration of the ,, 

after a proper trial of the case it hould 
have been unhesitatingly answered in t^ 
affirmative, and although it .s 
to go at great length into 
desirable to say a few words atout thetr. 
of this issue in tbe District (^urt. 

The learned Judge has laid g 

on the necessity proof o ^ 

distinct from child was' 

Bay, of proof not only ^ 

brought up in the family but tnaii 
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broagbt up 'with a view to inherit. And 
Ibaviog stressed this undoubtedly important 
point, be has dismissed in the most casual 
manner a great many documents which all 
refer to the plaintilT as an adopted child as 
though none of them carried the case any 
further than to show that there may have 
been an appatittba adoption. But amongst 
the Chinese at that time there being no 
such thing as appatittba adoption, every 
person who used the term " adoption ” 
meant, in my opinion, adoption with a view 
to inherit, and this fact seems to have been 
lost sight of by the learned District Judge. 
The documents which were produced were 
a school certi&cate, which certibed that Ma 
Shu Lwan (which was another name by 
which the plaintiff wont) was admitted 
into the Empress Victoria Buddhist Girls' 
School as the daughter of Saw Lein Neob. 
Then there was a photograph of the tomb 
of Chew Chin Oheang, the former husband 
of Saw Lein Neoh, and that shows that 
the plaintiff's name was engraved upon 
the tomb os the daughter of that couple. 
Then there is the will of Chew Chin Gbeang, 
and that is important because he describes 
in terms Ma Aye Iklya as his adopted 
daughter. And there is not only that will 
but the will of Saw Loin Neoh herself 
which Mr. Bhattacharyya, for respondent 
‘ 2 , has told os ho relies upon. In the will of 
Saw Loin Neoh she says in terms that 
Chew Cheng Guat has actually inherited 
property worth some thirty-thousand rupees 
from bis father and Chew Cheng Guat 
acknowledges that the plaintiff’s claim in 
this case is well founded. 

At the time of the death of Chew Cheng 
Liam, a half. brother by adoption, there 
were disputes about bis estate and these dis. 
putes were settled, the deceased Saw Lein 
Neoh entering into a compromise whereby 
something was obtained out of that estate 
both for the plaintiff and respondent l and 
there was paid over in this respect the sum 
of Rs. 6771 odd to Saw Lein Neob in circum- 
stances which, in my judgment, go a very 
long way to show that she was the mother 
of these two children in the sense that they 
wore to inherit from her. Then there are 
also admissions by respondent 8, Saw Chin 
Cheng, in Exs. E and G, and, in my opinion, 
taking the evidence as a whole there was a 
strong prima facie case mode out by the 
plaintiff in her favour. The learned Judge 
was not apparently impressed with her- 
evidence. She, however, admitted that she 
bad eloped but stated quite clearly that she 


often used to see her adoptive mother after, 
wards. In cross-examination it was sugges- 
ted that she swept the floor and cleaned 
various utensils and that she got the same 
money in this lady's will as the cook. .\d. 
mittedly, she got the same money as the 
cook, but she was described differently; and 
she denied all the questions put to her in 
cross-examination, with the single exception 
that she did not dress in sack cloth at her 
mother's funeral. Wo do not know what 
reason there was for this, but it is a small 
point and by itself inconclusive, although 
it might have told in her favour if she had 
proved the contrary. There is other evi- 
dence that the deceased told persons that 
she bad adopted the plaintiff and we think 
that this prima facie case was not displaced 
by the evidence brought on behalf of res. 
pondent 2. Defendant i, as I have already 
said, admits the plaintiff's claim. When 
one turns to the judgment of the learned 
District Judge to find out the way in which 
he has summed up the facts it is difficult 
to avoid some criticism. Ho observes, as is 
the case, that there is only one witness who 
says anything about this alleged sale of the 
plaintiff to Saw Lein Neob. He says : 

With regard to tbo evidence relating to the pur- 
ebase ol Ma Kyo Mya and Chow Cbeng Guat, this 
is given by Saw Long Neoh's sister Daw Saw Sim 
and ehc told tbo Court that she was informed by 
ber sister Saw Long Nco that Ma Aye Mya was 
purchased by her for Rs. 30 and that on another 
occasion she saw her sister pay Rs. 40 for Chew 
Cbeng Guat. 

Then the learned Judge says : "1 must 
say that I was favourably impressed by the 
evidence that this witness gave before me" 
and continues : "It may be reasonably held 
that she has sacrificed the truth ..." I find 
it difficult to understand the mentality of 
one sitting on the Bench to reconcile these 
two statements. The trial was badly con- 
ducted, the Judge actually forbidding the 
further cross-examination of a witness on 
the ground that she was embarrassed, which 
clearly shows that the trial was most un- 
satisfactorily conducted. There was, in my 
opinion, no satisfactory evidence in rebuttal 
of the plaintiff's case and it must be noticed 
that Daw Saw Sim, upon whom the Judge 
so much relied, when speaking of Chew 
Cbeng Guat said that when he grew up bis 
mother told ber he played truant. This 
seems to me to have been a natural thing 
(or her to say, since she no doubt always 
regarded Saw Lein Neoh as really the 
mother of Chew Cheng Guat, and the rela- 
tionship would be mentioned in a natural 
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way without her realising that this com- 
pletely knocked the bottom out of the case 
which she was supposed to support. There 
was also called a Mrs. Ban Hwat, who was 
a sister of the natural father of the second 
defendant. She admitted in cross-esamina- 
tion that the plaintifT and defendant 1 were 
brought up together as the deceased’s own 
children and neglects to make any mention 
of defendant-respondent 2 Chew Taik Aun. 
I have observed with some concern an order 
passed by the learned Judge on 1 st March 
1040, in connesion with this case, and I 
feel I should refer to it. There is a Privy 
Council decision, see 3 Rang 29,* to the effect 
that a Chinese Buddhist can make a will 
and this seems to have been unknown to 
the learned District Judge when he said 
that the case in 1939 R L R 548'^ recently 
decided by the Privy Council could be any 
authority to the contrary. 

The conclusion at which wo have arrived, 
therefore, is that the plaintiff has proved 
already in the Court below that she is the 
keittima adopted daughter of Saw Loin 
Nooh. Consequently this case must go back 
to the learned District Judge of Insein, 
(who is not the same Judge as the Judge 
who tried it before) for trial upon the other 
issues. Wo are of opinion that no new wit- 
nesses should bo called, but in view of the 
restrictions placed upon the evidence by 
the Judge who tried the case first, we think 
it is only fair for either side to have an 
opportunity of recalling such witnesses as 
they desire and putting to them any neces- 
sary and relevant questions which they 
were debarred from putting by the District 
Judge before. We say nothing, of course, 
about the merits of the other issues. Tbesuit 
must bo re-tried upon the footing that the 
plaintiff. appellant is the keittima adopted 
daughter of Saw Lein Neoh. The plaintiff- 
appellant must have the costs of this appeal 
as against reapondents 2 and 3 in any event. 
The costs on the other issues will abide the 
determination of the case. Advocate's fee in 
this Court fifteen gold mohurs. 

Dunkley J. — I agree with my Lord that 
the issues in regard to the adoption of the 
plaintiff-appellant and defendant-respon- 
dent! wore wrongly answered by the learn- 

1. (’25) 12 A I R 1925 P 0 29 : 84 I 0 899 : 3 
Rang 29 : 62 I A 73 (PC), Mg. Dwe v. Khoo 
Hauog Sbeia. 

2. (’89) 26 A I R 1939 PC 228 : 182 10 993 : 
1989 R L R 548 (P 0). Tan Ma Shwe ZIo ▼. Koo 
8oe OhoDg. 


ed District Judge, and that the evidence, 
especially the documentary evidence, clearly 
establishes their keittima adoption by Saw 
Lein Neoh, Consequently, the judgment and 
decree of the District Court, dismissing the 
plaintiff-appellant’s suit, must be set aside; 
the suit must be restored to the file of the 
District Court for the trial by that Court of 
the other issues which arise on the plead- 
ings, the moat important of which are the 
issue regarding respondent 2’s alleged adop- 
tion and the issues connected with the 
alleged will of Saw Lein Neoh which has 
been produced by respondent 3. 

I also agree that, in view of the number 
of erroneous rulings given by the learned 
trial Judge concerning the admission of evi- 
dence, the parties shall have the right at 
this farther trial to recall for farther eza- 
mination or cross- examination any person 
who has already given evidence, but not 
the right to call any new witnesses. To my 
mind, it is astonishing bow on the evidence 
the learned District Judge conld come to 
any other conclusion than that the appellant 
was the keittima adopted daughter of the 
deceased. He relied mainly on the evidence 


of a lady named Daw Saw Sim, whose deme- 
anour in the witness-box impressed hina 
most favourably, although he admitted in 
bis judgment that she had told untruths in 
regard to a number of matters. In my opi- 
nion, it is quite clear that the whole of her 
evidence is untrue. She was called to say 
that the appellant was purchased for a sum 
of Bs. 30 , but was not satisfied with giving 
that evidence and proceeded to say that 
respondent l was also purchased for a sum 
of Rs.40. Now, so far as respondent 1 is con- 
cerned, he was acknowledged in his adoptive 
father Chew Chin Cbeang’s will to be an 
adopted son entitled to inherit. He has also 
been acknowledged in the will, alleged to 
be that of Saw Lein Neoh, which has been 
produced by respondent 3 and is supported 
by respondent 2, as being the adopted son, 
entitled to inherit, of herself and Chew Ohm 
Cheang. Hence the evidence of Daw Saw 
Sim that this respondent was purchased is 
directly contradictory to the cose whion 
respondents 2 and 3 have put forward them- 
selves. Her evidence against the appoUan 
was evidence of an alleged oral admwsion 
by Saw Lein Neoh of tho purohoM of tbe 

ftppeUant when a child bha 

BO frequently to remark, that is j 

weakest evidence that can be 

entirely uncorroborated evidanco 

deoco and it is contrary to the eviaem. 
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a9 to the manner in whioh the plaintiff- 
appellant was brought up. 

In regard to the adoption of the appellant 
it seems only necessary to refer to Chew 
Chin Cheang's will in whioh he refers to 
the appellant as bis adopted daughter and 
grants her a legacy, which she has sdready 
received, and to the fact that when the 
estate of a son of Chow Chin Cbeang was 
being administered in a suit in this Court 
and that suit was compromised, although 
the appellant was not a party to the suit, 
yet in the petition of compromise she was 
given a share in'the estate, which Saw Lein 
Neob received some years ago on her behalf, 
on the footing that she was the adoptive 
half-sister of the deceased. Furthermore, in 
the alleged will of Saw Lein Neoh, which 
has been produced by respondent 3 and is 
supported by respondent 2 because lie is the 
sole legatee thereunder, it is specifically 
mentioned that respondent i is the adopted 
son of herself and Chew Chin Cheang, but 
that she is not bequeathing to him any part 
of her estate, not because ho is not her son, 
but because he had already been amply 
provided for in her husband’s will. Respon- 
dent 1 admits the adoption with a view to 
inherit to the appellant. Therefore if bo was 
adopted with that intention then so was the 
appellant, and the evidence that restxindent i 
\s'aB BO adopted is overwhelming. In fact, 
respondents 2 and 3 are not in a position to 
contest his adoption in view of the alleged 
will of Saw Lein Neob, on which they rely. 
Hence, in my opinion, it is quite clear that 
the plaintiff -appellant and defendant-res. 
pondent 1 are the adopted children of Saw 
Loin Neoh who were adopted with the in- 
tention that they should be her heirs. I agree 
with the order which my Lord has made in 
regard to the costs of this appeal and of the 
suit in the District Court. 

k.s/r.k. Case remanded. 
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Mosely J. 

G, U. Aslell — Applicant 

V. 

T. Eng Take — Respondent. 

CrimiDal Rotd. No, ISl-B of 1941, Decided on 
Cth May 1941, agaiofit order of the Sessions Judge, 
Alyaungmya, D/- Srd February 1941. 

(a) Criminal P. C. (1898), S. 235 — Same 
transaction — Community of purpose or design 
and continuity of action are essential — Purpose 
must be something particular and definite — 
Further advances obtained on strength of ori- 
ginal misrepresentation held formed part of 
same transaction. 

1941 B/43 A 44 


lo order that a number of acts may be so 
coDuectod together as to form part of the same 
transaction community of purpose or design and 
continuity of action are essential elements. Tocon- 
stitute community of purpose, the mere existence 
of some general purpose or design will not be suCh. 
cient. The purpose in view must bo something 
particular and definite. There is no continuity of 
action where each act is a completed act in itself 
and the original design accomplished so far as that 
act is concerned. [P 339 C 2] 

Where there was only one initial tnisropresen- 
tatiou in the case o( each contract and at the 
time of the original misrepresentation the accused 
induced the complainant to give him the first in- 
stalment of the sum advanced on the contract, and 
also theu and there induced him to later give him 
further ioBtalmenls according to tbooriginal agree, 
meat, the purpose was particular and definite and 
there was continuity of action, for the first advances 
were not intended to bo the only advances to be 
madeon each contract. These were not a recurring 
series of similar transaction^ but according to the 
ordinary use of language and commonsense all the 
advances made on each contract %vere part of the 
same transaction : 33 Mad 502, 

(P 338 C 1; P 339 C 2] 

(b) Criminal P. C. (1898), Ss. 234. 239(d) and 
537 — Separate and distinct oiiences committed 
in course of separate transactions cannot be 
tried together — S. 537 does not apply to such 
trials. 

The provisions of S. 239 (d) cannot be combined 
with those of S. 234 so as to allow of throe sets of 
ofiences committed in the course of throe transac- 
tions or six offences in all being charged and tried 
together. Such procedure is prohibited because it is 
likely to work injustice in the majority of cases, 
and it is unnecessary therefore to consider whether 
it in fact causes injustice in any particular instance, 
and 6. 537 docs not apply as it deals with mere 
errors and irregularities in the charge, and not 
with illegalities such as trials for a plurality of 
oQences in a manner not allowed by law : Case 
law referred, [P 338 C 2; P 339 C 1] 

Paget — for Applicant. 

C Chan Hloon — for Respondent. 

Order. — This is an application for revi- 
sion of the order of the Sessions Judge 
passed in appeal ordering a retrial of the 
accused T. Eng Take on the ground of mis- 
joinder of charges. It is argued that there 
was no misjoinder and that the learned 
Sessions Judge should have disposed of the 
appeal on its merits. The accused was 
charged with and convicted of three offences 
of cheating. He was a head paddy broker 
working for the complainant Mr. Astell, the 
manager of a buying station of Messrs. Steel 
Brothers. The first charge was that on I8tb 
and 20th March 1940 the accused cheated 
Mr. Astell by dishonestly inducing him to 
deliver Rs. 363S to him. The amount actually 
paid was Rs. 10,000 as an advance on a con- 
tract. It was paid in two instalments of 
Rs. 8000 and Rs. 2000 and Rs. 3898 represent 
the value of the paddy still due on the con- 
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tract. The cheating alleged was a false re- 
presentation that the accused had already 
bought 8500 baskets of paddy from four 
specified persons, when he had in reality 
only bought paddy from two of them. The 
-second charge was a similar one of cheating 
lu respect of a sum of Rs. 1086-13-0 on 21st, 
2-2nd and 28th March on another contract. 
The third charge was one of cheating on 
•2Gth March in respect of a sum of Bs. 1470.8-0 
on a third contract by misrepresentations as 
to the amount of paddy bought from a 
single person. The learned Sessions Judge 
was of opinion that two distinct offences of 
cheating had been committed in respect of 
the first charge and three distinct offences 
in respect of the second charge. 

What the complainant said in evidence 
was this : Before each contract was entered 
into the accused brought the written con- 
tracts executed by the paddy owners them- 
selves, called the jungle contracts, showing 
the amount of paddy ho had bought from 
them and the names and addresses of the 
paddy owners. Then tho contract between 
the complainant and the accused was made 
and the accused was given what money be 
required on that contract. Usually at the 
time of signature he was advanced 20 per 
cent, of tho value of the paddy which he 
said he had purchased; but the agreement 
was that if he subsequently asked for more 
money than that to pay the paddy owners, 
it would be given. Cheating is defined (S. 415 
of the Code) as deceiving a person by frau- 
dulently or dishonestly inducing the person 
so deceived to deliver any property to any 
person. It seems to me to be clear that 
there was only one initial misrepresentation 
in the case of each contract, and that at the 
time of the original misrepresentation the 
Accused induced the complainant to give him 
the first instalment of the sum advanced on 
that contract, and also then and there in- 
jduced him to later give him further instal- 
ments according to the original agreement. 
It appears to me to be impossible to say that 
where the accused obtained further advances 
on the strength of the original misrepreMn- 
tation and in accordance with the original 
agreement between the parties the ob- 
taining of the several sums of money did 
not form part of the same transaction, or 
constitute one offence. It would, of course, 
have been quite different if a further 
independent misrepresentation had been 
made by the accused when further ad- 
vances were obtained, and if there had not 
been an agreement originally to pfty such 


further sums of money as he might repre- 
sent that be needed. I was of the same 
opinion in a similar case in the same Court, 
Criminal Revision No. 176-B of 1989, which I 
am informed was quoted to the learned 
Judge. If I bad held otherwise I should 
have agreed with tbelearned Sessions Judge 
that a retrial was necessary, for in my opi- 
nion 8. 697, Criminal F. C., deals with mere 
errors and irregularities in the charge, and 
not with illegalities such as trials for a 
plurality of offences in a manner not allowed 
by law. The learned Sessions Judge has 
quoted some of the decieions on the subject 
of misjoinder, including of course the lead- 
ing case on the subject 25 Mad Cl,* a decision 
of their Lordships of the Privy Council. I 
must dissent with respect from the view 
taken (obiter) in 60 Bom 148^ at p. 169. It 


was said there : 

It nas held by the Privy Council in 25 Mad 
that where an accused was charged on an in- 
lictment alleging forty-one acts extending over a 
period of two years the trial was plainly prohibited 
Dy the Code and illegal, and that the conviction 
must be set aside. It has usually been held on the 
authority of this case that whore there has been 
cnisjolnder of charges of this kind the whole trial 
is vitiated and the conviction must be set aside 
luito apart from any question of prejudice to the 
iccused. As I pointed out recently in 34 Bom L B 
590* it is not altogether cleat from the language 
used by their Lordships that they Intended to go 
JO far as that. In a later case, 64 I A 96,* Sutra- 
iHOnio Iyer's case^ was referred to and distinguish- 
'd on tho ground that tho procedure adopted was 
5ne which tho Code positively prohibited and It 
was possible that It might have worked actual in- 

iustico to tho accused. On the ♦ 

later case it has been held in 63 Mod 937, that 
3. 637, Criminal P. 0., affords no real ground lot 
tho assumption that. If a mandatory provision of 
the Code is infringed in framing the charge the 
Court must of necessity be held to have failed in 
administering justice to the accus^, and the im- 
pugned procedure must be one that is not only 
prohibited by the Code but also works an actual 
injustice to the accused. , . ^ . . .. 

A later decision of their Lordships of the 
Privy OouDoil is ILR (1938) 2 Cal 296. Tha^ 
I (*02) 25“’MBd 61:28 lA 267 5 11 MLJ 233: 8 Bar 

160 (PC). Subrahmania Ayyar 

2. (’36) 23 A I B 1936 Bom 164 : 162 I C 899 .87 

Cr L J 688 : 60 Bom 148 : 89 Bom L R 106, 

Sbapurji Sorabji v. , .qa i r MO • 83 

3. (’32) 19 A I R 1932 Bom 277 : 138 I C 620 .38 

Cr fj J 619: 34 Bom L R 690, Emperor v. Kr s 

S^?-a0uVA?S*?980' Mad 867 : 127 I C 664 : 
'br‘LjSt63 M'sJ937 ; 69 M L J 946. 

>80 > .80 
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was a case where a number of persons were 
charged with theft of electricity over a 
period nearly extending to one year. A 
single charge was framed against each per. 
son. It was remarked by their Lordships 
that the ofifences did not constitute a single 
continuing offence ; they were separate 
offences committed on particular dates and 
should have been separately charged. Their 
Lordships felt that the form of the charge 
was most irregular and regrettable and one 
which should be avoided. But they could 
not regard this objection as one which in the 
circumstances of this case should receive 
effect, especially because they agreed with 
the High Court that no injustice was in. 
dieted on the appellants. There was no 
miscarriage of justice. In addition the ir. 
regularity was such as could be, and was, 
cured under SS.22& and 537 by the Gnding 
that the accused had not been prejudiced. 
That was a case however in which only an 
irregularity in the charge was concerned, 
froally nothing more than an irregularity in 
the form of the charge), and not a disobe. 
dience of a mandatory regulation as to the 
mode or subject, matter of the trial. 54 i a 
OC* too was concerned with a mere irregu. 
larity — there in the mode of recording de- 
positions. In the present case if the taking 
of the subsequent advances had constituted 
separate and distinct offences of cheating 
something more would have been concerned 
than I L R (1938) 2 Cal 295.® The provisions 
of 8.239 (d) cannot be combined with those 
jof Bee. 284 so as to allow of three sets of 
offences committed in the course of three 
transactions or six offences in all being 
charged and tried together. Had such an 
illegality been committed, I should have 
been constrained to hold on the authority 
in 25 tlad 6l‘ that the trial must be bad. 
Such procedure is prohibited because it is 
likely to work injustice in the majority of 
cases, and it is unnecessary therefore to 
consider whether it in fact causes injustice 
in any particular instance. 

The view of the law taken in CO Bom 146* 
was obiter, for the Court held that an in. 
justice might have occurred and set aside 
the trial. As was remarked there, when 
you have evidence called to prove the com. 
mission of offences extending* over a long 
period and you have a joinder of charges 
prohibited by the law of procedure, it is 
always extremely difficult to feel confident 
that the accused has not been prejudiced. 
The learned Sessions Judge quoted 39 Mad 
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502^ on what constitutes the same transac- 
tion. It was said there that in order that a' 
number of acts may be so connected to- 
gether as to form part of the same transac- 
tion community of purpose or design and 
continuity of action are essential elemeots.l 
To constitute community of purpose, the! 
mere existence of some general purpose or! 
design will not be sufficient. The purpose 
in view must bo something particular and 
definite. There is no continuity of action 
where each act is a completed act in itselfl 
and the original design accomplished so far^ 
as that act is concerned. That case however 
dealt with a number of disconnected acts of 
misappropriation, each complete in itself, 
extending over a very lengthy period. Small 
sums were misappropriated from many per. 
sons. In the present case the purpose was 
particular and definite and there was conti- 
nuity of action, for the first advances were 
not intended to be the only advances to be 
made on each contract. These were not a 
recurring series of similar transactions but 
according to the ordinary use of language 
and commonsense all the advances made on 
each contract were part of the same trans. 
action. In my opinion therefore s. 235, 
Criminal P. C., applied and the trial was 
legal. It will be directed in revision that 
the order of remand be set aside and that 
the Sessions Judge dispose of this appeal on 
the merits. 

K.S./R.K. Order set aside. 

7. (’10) 33 sbTrs"! r"20~ M U J ’220~: 

1910 Si W N 65, V'enkatadri v. Emporor. 
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SPECIAL BENCH 

Roberts C. J., Donkley and Suaw JJ. 

Dawsons Bank, Ltd., Pyapon, by Managing 
Director, Lawrence Dawson 

V. 

Municipal Committee, Kyaiklat. 

Civil No. 8 of 1941, Docided oq 31st August 
1941, mudo by Deputy Commissioner, Pyepoo. 

(a) Burma Municipal Act (3 of 1898 as 
amended by Act 5 of 1933), S. 79 (5) and (2) (b) 
— Question whether Municipal Sub-Committee's 
decision was duly communicated to assessee 
does not fall under S. 79 (S). 

The quostloo whether the MuDioipsl 8ub*Com- 
mittee’s decision wsa duly communicated to the 
assessee or not is a question of fact which may 
aflect the maintain ability of the appeal but does 
not aflect the liability to or the principle of assess- 
ment, and consequently does not fall within the 
purview of S. 79 (5). [P S 40 0 1] 

(b) Companies Act (1913), S, 72— S. 72 is 
merely permissive and not imperative — It 
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merely provides one of several methods of serv- 
ing communication or notice on company. 

Section 72 is merely permissive and not impera- 
tive; it only provides one of several methods where- 
by a communication or notice may be served on a 
company. [P 340 0 1] 

Roberts C. J. — This is a reference made 
by tbe Deputy Commissioner of Pyapon 
purporting to act under S. 79, sub.s. (5), 
Municipal Act. Under this sub. section, on 
the hearing of an appeal to tbe Deputy 
Commissioner against the decision of the 
sub-committee of the Municipal Committee 
appointed under s. 79 (l) to settle the 
assessment list, tbe Deputy Commissioner 
may refer for tbe decision of the High 
Court any question as to the liability to or 
the principle of assessment which arises 
in the appeal and on which he entertains 
doubt. The question which the Deputy 
Commissioner has referred to us is not such 
a question. Under s. 70, sub-s. (2), cl. (b) 
a notice in writing of intention to ap- 
peal must be given by the assessee to the 
President of the Committee within seven 
days from the date of communication to 
him of the sub committee’s decision, and 
at the hearing of the appeal before the 
Deputy Commissioner the Kyaiklat Munici- 
pal Committee set up that notice of inten- 
tion to appeal was not given until after the 
expiry of the period of seven days. Then in 
reply the assessee alleged that the decision 
of the sub. committee had nob been com- 
municated to him. This is the point on 
which the Deputy Commissioner has asked 
for our decision. 

We feel obliged to point out that the 
question whether the sub.committee’s deci- 
sion was duly communicated to the assessee 
or not is a question of fact which may 
affect the maintainability of tbe appeal bub 
does not affect the liability to or the prin- 
ciple of assessment, and consequently we 
must decline to answer the question which 
has been referred. We think, however, that 
we may, for tbe guidance of tbe Deputy 
Commissioner, point out that S. 72, Burma 
Companies Act. which says that all com- 
'munications and notices intended for a com- 
pany may be addressed to the registered 
office of the company, is merely permissive 
and is not imperative; it only provides one 
of several methods whereby a communica- 
tion or notice may be serv^ on a company. 
The proceedings will be returned with these 
remarks. 

g.n./r.k. Order accordingly. 
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Moselt j. 

The King 

V. 

Nga Po Nyein — Respondent. 

Crimmal Appeal No, 354 of 1941» Decided on 
26th May 1941, from order of Sees, Judge^ Mying- 
yao, D/* 23rd October 1940, 

(a) Criminal P. C, (1698), S$. 423 (1) (b) (2) 
and 236 — Accused charged alternatively with 
offence under S. 379, Penal Code, and with 
offence under S« 215, Penal Code, convicted 
only under S. 215 — Appellate Court finding no 
evidence for offence under S. 215 but finding 
satisfactory evidence for offence under S. 379 
acquitting accused altogether— Appellate Court 
held ought to have altered conviction to one 
under section 379. 

A person who was charged alterDatlvcly with an 
ofTeoce under Sec. 879, Penal Code, and with an 
o9ence under S. 216, Penal Code, was convicted ol 
tbe offence under S. 215, Penal Code, alone. The 
appellate Court found that there was no evidence 
for the offence under 8. 215 but that there was 
satisfactory evidence for the offence under 8. 879 
and acquitted the accused altogether ♦ 

Held that the appellate Court ought to have 
altered the conviction to one under S, 879 and 
maiotaioed the sentence : (’28) 

2.‘)4,Ei/)I.:C34)21 AIR 1934 Oudh 

28 A I R 1941 Rang 295, Rel. on. fP 841 0 Ij 

• (b) Penal Code (I860), Ss. 215 and 379 - 
Actual thief also taking gratification — Double 
conviction under Ss. 215 and 379 is not illegal 
_ But ordinarily more severe sentence than 
for theft alone should not be passed for both 
offences (Obiter). 

It cannot bo said that 8. 216 does not appb to 
tho actual thief because bo U under no legal obli- 
gallon to bring himself to justice. All “lat the 
section says is that the person who takes the grati- 
fications shall be punished unless he uses all m^ns 
in his power to bring tho actual thief to justice. 

No doubt tho wording of the 
apply in the majority of cases of offenders other 
than the actual thief. But cases may we 1 oMUt 
whoto a thief having stolen cattle without a vUw 
tft obtain money by restoring them to tho owner, 

may offer to restore them for » 

because he knows that deteotlon is becoming im 

SiJont. Therefore there is ^‘,5^ 

takes a gratification. (Ss. 216 ip'*gj"g q 

199 (FB), ZHssrnt.; Case law referred. U * 

n.,r It ia onlv in exceptional cases that a more 

4 L B R 199 (F B). on. 

Rajagopal for Government Advocate^ 

2?. Basu — for Respondent. 

J„d«ment, - ThU >= 

oroa.ent .ga^ Sa»iona Ja^ge 

in tho oaao of the rMPOodont ^ 
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under Sec. 215, Penal Code, and sentenced 
in view of ten previous convictions to 18 
months rigorous imprisonment. The learn- 
ed Sessions Judge said that Po Nyein had 
been charged alternatively with theft of 
two bullocks under S. 379, Penal Code, and 
with accepting a ransom under 3.215, Penal 
Code; there was no evidence against him, 
however that be had accepted the ransom 
and he should have been convicted of the 
theft, as there was satisfactory evidence 
that after the co-accused in bis presence 
had accepted the ransom Po Nyeim went 
and brought back the stolen animals. On 
this the learned Sessions Judge should 
'clearly have altered the conviction to one 
under S. 379, Penal Code, and have main- 
tained the sentence. The Judge however 
went ou to say that as Po Nyein had been 
alternatively charged under s. 379, and not 
convicted under that section, this was in 
etl'ect an order of acquittal of an offence of 
theft, and he directed Po Nyein to be ac- 
(luittod altogether. 

In Cri. App. NO. 1235 of 19io' I dealt in an 
appeal by the Government from an order of 
acquittal by the same Judge with exactly 
t he same point, and I there pointed out 
that the learned Judge appeared to have 
been relying for the basis of bis order on 50 
ALL 722.- That was a case where it was held 
that the High Court in revision had no 
power to convert a conviction for the lesser 
offence of culpable homicide, Iwhich implied 
an acquittal on a charge of the greater of- 
fence of murder), into a conviction for mur- 
der or thereon to enhance the sentence. 1 
went on to say that there was an alternative 
charge as allowed by s. 230, Criminal P. C., 
and the trial Court could have convicted 
the accused of either offence even if they 
had not been charged with it, as provided 
in S. 237. In appeal the appellate Court has 
power, vide 3. 423 (l) (b), ''(2) to alter the 
finding, maintaining the sentence ..." I 
quoted 36 Cr L J 973* where the previous 
cases on the subject are dealt with and 
60 ALL 722- distinguished. It follows then 
that this appeal must be successful and the 
appellant convicted of theft. He will be sen- 
tenced to 18 months rigorous imprisonment 
under S. 379, Penal Code. 

1. neported in (’41)28 A 1 R 1941 Bang 2U6: 1941 
R L K 395, The King v. &laUDg Hla Pe. 

2. (’28) 15 A I R 1928 P C 254 : 111 I G 332 : 29 
Cr L J 828: 50 All 722; 65 1 A 390 (P C), Kishan 
Singh V. Emperor. 

3. (’34) 21 A I R 1934 Oudh 200; 149 I C 533: 35 
Cr L J 973; 9 Luck 607: 11 O W N 591, Lakbao 
Singh V. Emperor. 


I have been asked by the learned Gov- 
ornment Advocate to consider the case in 
4 L B R 199* where it was held by a Full 
Bench, Irwin J. dissenting, ‘‘that the actual 
thief is not liable to be convicted of an of- 
fence under S. 215 in respect of the property 
which he himself stole." In 4 L B R 199* 
several previous decisions of the Judicial 
Commissioner’s Court were cited iu which 
divergent views on the subject were expres- 
sed. This question is obiter here for there is 
no evidence that Po Nyein took or agreed 
to take any gratification, though no doubt 
the thief must have shared iu the ransom. 

1 am bound to say however that I do not 
consider that 4 L B U 190* was rightly de- 
cidod. It followed 23 ALL 81,* where it was 
said that s. 215 was never intended to apply 
to the actual thief, but to some one iu 
league with the thief who receives gratifica- 
tion on account of helping tlie owner to re- 
cover the stolen property, without at the 
same time using all the means in his power 
to cause the thief to be apprehended and 
convicted of the offence. 23 all 81,* I may 
remark, has been subsequently dissented 
from in 4G ALL 915.® The correctness of the 
decision in 4 L B R 199* was doubted in 

2 U B R 43.^ It appears to me that 4 L B R 
199* wrongly quotes the view taken by the 
Bnglisb Courts on a similar provision of 
Bnglisb law, section lOl of 24 Si 25 Vic. c. 90, 
which is practically identical with Statute 7 
Sc 8 Goo. IV, c. 29. S.5S. 1 see that in (1S41) 1 
Cox C C 36* at p. 37, Tiudal C. J. said that 
if the person taking the money had any- 
thing to do with the commission of the 
theft itself, it would uot bo otherwise than 
corrupt to receive money for the restitution 
of the property. Section 215, Penal Code, is 
as follows : 

Whoever takes or agrees or coQseats to t.-iko .loy 
gratiOcatioQ under pretence or on account of help- 
ing any person to recover any moveable propertyof 
which he shall have been deprived by any oQence 
punishable under this Code, shall unless bo usesall 
moms in bis power to cause the oSender to be up- 
prebondod and convicted of the offence, be punish- 
ed with imprisonment of cither description for a 
term which may extend to two years, or with fine, 
or with both. 

4. (’07) 4 L B R 199 : 14 Bur L R 07 (P B), Twot 
Pe V. King-Emperor. 

5. (1900) 23 All 81 ; 1900 AWN 205, Queen-Em- 
press V. ^lubammad AH. 

6. (’24) HAIR 1924 All 783 : 85 I C 225 : 20 
Cr L J 481 ; 40 All 915 : 22 A L J 838. Emperor 
V. Mukhtira. 

7. {’14) 1 AIR 1914 U B 43 : 28 I C 997 ;16 CrL J 
421 ; 2 U B R 43, Emperor v. Nga Nyan U. 

8. (1844) 1 Cox C C 30, Queen v. John King. 


342 Rangoon Venkata Reddy v. Venkata Reddy (Mosely J.) A. I. R. 


Ifc does not appear to me to be correct to 
say, as Fox C. J. said in 4 L B R 199,^ that 
'the section does not apply to the actual 
thief because he is under no legal obligation 
to bring himself to justice. All that the sec- 
tion says is that the person who takes the 
gratihcation shall be punished unless he uses 
'all means in his power to bring the actual 
thief to justice. No doubt the wording of the 
section makes it apply in the majority of 
'cases of offenders other than the actual 
'thief. But cases may well occur, as was 
pointed out by Aston J. C. in (1893-1900) 
L B R 226,® where a thief having stolen 
[cattle without a view to obtain money by 
restoring them to the owner, may offer to 
'restore them for a gratibcation merely be- 
'cause be knows that detection is becoming 
[imminent. Other cases occur where the 
cattle thief has all along had no intention 
of altogether depriving the owner of his 
property, but merely steals in order to re- 
turn the property when he has been paid 
something, and after such payment does 
return the cattle. I would agree however 
with the remark of Fox C. J. in 4 L B R 199* 
that it could not have been intended ordi- 
narily to make the thief liable to greater 
punishment because he takes money for re- 
storing the property, if he does restore it, 
thereby benebting the owner. As Shaw J. C. 
said in 2 U n R 43^ 

The ol)ject of the Logislaturo inthoclaufo'unloss 
he uftee all tncanR in bis power to cause tbeoQeDdcr 
to be apprehended and convicted of thooflonco' was 
to ezeuipt from liability to puDiahment a person 
who is acting honestly, and not to exempt the thief* 

I am of opinion therefore that there is 
nothing illegal in the double conviction of 
the actual thief who also takes a gratibca- 
tion, (98. 215 and 379), but it is only in ex- 
ceptional cases that a more severe sentence 
should be passed for both offences than 
would have been inflicted for the theft 
alone. 

K.s./R.K. Order accordingly. 

9. COa.lOOO) 1893-1900 L B R 22G.Queon. Empress 
V. Nga Tun Ryu. 
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Velagala Venkata Reddy — Applicant 

V. 

Kovvuri Chinna Venkata Reddy — 

Respondent. 

Criminal Bovn. No. 21.B of 1941, Decided on 
^d April 1941, for revision of order of Sess. Judge, 
uanthawaddy, D/. 3rd December 1940. 


(a) Penal Code (1860), Ss. 378, 403 and 405 — 
“Larceny” and “embezzlement” In English 
law— Equivalents of, In Indian law. 

“Larceny” and “embezzlement" in Englieh law 
are the offences which represent what is known In 
Indio as theft, criminal misappropriation and orl- 
minal breach of trust. There is no exact equivalent 
in English law of "criminal breach of trust." 

[P 343 C 2] 

(b) Penal Code (1860), Ss. 403 and 405 — 
Partner can be tried under Ss, 403 and 405. 

A partner is liable to be tried for criminal mis- 
appropriation or criminal breach of trust of part- 
nership property under Ss. 408 and 406 : 31 W R 
Cr 69 (PB), Bel. on; (’33) 20 A I R 1989 Cal 682, 
Dissent,; English and Indian case law referred. 

[P 344 C 1] 

Foucar — for Applicant. 

Sir 0. De Glanville — for Respondent. 


Order. — This is an application in revi- 
sion to this Court by Velagala Venkata 
Reddy against an order of discharge of the 
respondent, Kovvuri Gbinna Venkata Reddy, 
whom be prosecuted on a complaint for 
offence under ss. 403 and 477A, Penal Code, 
i. e., with dishonest misappropriation of 
property and falsibcation of accounts. The 
complainant is the attorney of the widow 
of Kovvuri Pedha Venkata Reddy, the 
older brother of the accused and partner. 
The accused was made a partner in the 
widow's business after the death of Kovvnri 
Pedha Venkata Reddy. The application in 
revision was brst madeto the Sessions Judge, 
who dismissed the case on the ground that 
a partner could not commit dishonest mis- 
appropriation of partnership joint property, 
following 60 Cal 1816,* a decision of a Bench 
of two Judges which runs counter to a 
Full Bench decision of the same High Court. 

I do not think that the case was satis- 
factorily dealt with by the learned Judge 
in revision, who merely qiloted the case in 
question, and said that tbs applicants ad- 
vocate had not been able to cite any case 
to him to show that that decision was in- 


orreot. The question whether partners can 
ommit criminal breach of trust or criminal 
aisappropriation of partnership property is 
. question commonly arising, and there are 
cany decisions, including the one quoted 
ly the learned Judge which say that such 
n offence can be committed by a partner, 
hough in the decision quoted Lort-VN fl- 
ams J. said that he found it difficult to 
onceive in practice how a partner could 
e entrusted with dominion over his own 
roperty, or could dishonestly 
riate it or convert it to his ow n use. Tb^ 

raai 20 A rRT^Ciii 682: 145 
Cr L J 9*8: 60 Cal 1316: 37 0 W N 939, Bhopo • 
draoath v. Oirldbarilal. 
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decieiona may be found in any kexfc book or 
commentary on the Penal Code. I do not 
find any difficulty myself in conceiving such 
a situation. Where, for example, a partner 
realizes the whole of the partnership pro- 
perty, of which only a small fraction may 
he his own share, and converts it all to his 
own use, he has clearly dishonestly mis- 
appropriated it; and working partners are 
frequently entrusted by sleeping partners 
with dominion over the whole partnership 
property. 

Flowever, the learned advocate for the 
respondent here admits that he cannot sup- 
port the basis of the Sessions Judge's deci- 
eion and cannot argue that a partner cannot 
be guilty of dishonest misappropriation. It 
is unnecessary to dwell on this point, but 
1 would like to make a few remarks on it. 
In CO cal 131G,‘ Lort-Williams J. said that 
a partner who received money belonging to 
the partnership on account of himself did 
not do so in a fiduciary capacity, quoting 
an English case, (1894) i ch 348.'^ lie also 
said that no criminal prosecution was sus. 
tainable (in England) by one partner against 
another for stealing or embezzling or mis- 
appropriating property of the firm. He 
quoted oases referred to in Lindley on Part, 
uorship (tlie reference in Edn. lO is at p. C49); 
these are (18C0) 29 L J M C 132’ (stealing), 
(1863) 9 .7ur (ns) 184* (false pretences) and 
(18C3) 9 Cox C C 393® (embozzlement). He said 
that this disability had been removed in 
England by 31 & 82 Vic. C. llC (1808), now 
replaced by 8 . 40 (4), Larceny Act. 1916, but 
no similar legislation had been enacted in 
India. The learned Judge did not quote five 
other cases mentioned in Lindley loc cit, 
where members of a friendly society or the 
share. holder in a bank or a director of a 
limited company were convicted of larceny 
or embezzlement. In three of these cases 
there were special circumstances constitut- 
ing a trust. The wording of sub.s. (4) of 
6. 40, Larceny Act, is as follows : 

li any person, who is a member of any copartner- 
ship, or is one of two or more beneBcial owners of 
any property, steals or embezzlesanysuob property, 

.... ho shall be liable to be dealt with as 

if bo ... . was not a member of such co-partner, 
ship, or one of such benedcial owners. 

I do not see any benefit to be derived 

2. (1894) 1 Cb 343: 63 L J Cb 246: 8 R 104: 70 
L T 563: 42 W R 248, Piddocke v. Burt. 

3. (1800) 29 L J M C 132; 6 .Tur (N S) 613: 2 L T 
254: 8 W R 422: 6 Coz C C 302, Reg. v. I/oo&e. 

4. (1863) 9 Jur (N S) 184, Reg. v. Isa-ac Mark 
Evans. 

5. (1863) A Ca 846: 38 L J M C 69: 9 L T 452: 
12 W R 107: 9 Cox C C 398, Reg. v. Bren, 
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from a consideration of the old state of 
the law in England. It was not until 
1799 that misappropriation of chattels en- 
trusted by a third person to a servant for his 
master was made felonious (39 Geo. HI c. 85), 
as an act of embezzlement. It was not until 
1857 that it was made a crime for a trustee 
to commit a breach of trust (20 and 21 vie. 
c. 54), and it was only in 1808 that it was 
made a crime for a partner to steal the 
partnership property. The definition of 
“theft” in India is quite different from that 
of “larceny” in England. “Larceny” and 
“embezzlement” in English law are the 
offences which represent what is known ini 
India as theft, criminal misappropriation 
and criminal breach of trust. There is no 
exact equivalent in English law of "criminal 
breach of trust.” I find it difficult to para- 
phrase or give tho effect of sub.s. (4) of 

5. 40, Larceny Act. But it clearly starts 
witli the proposition or assumption that in 
law a partner can steal the joint partner, 
ship property though he be part owner 
thereof and entitled to its possession, and 
can embezzle it. that is to say a partner is 
in a fiduciary capacity. The old English 
common law was followed in 9 W R Cr 37,® 
which was dissented from in the leading 
case in 21 w R Cr 59^ at p. Cl, where Sir 
Richard Couch C. J., delivering the judg- 
ment of a Full Bench of the Calcutta High 
Court said : 

Wo tbiok the words of S. 405 of the Poual Code, 
are large enough to iaciude tho case of a partner, 
if it bo proved that bo was in (act entrust^ with 
the partnership property, or with a dominion 
over It, and has dishonestly mis-ippropriated it or 
converted it Co bis own use. Tboro is no reason 
that tho case of a partner should be excepted from 
the operation of the section. Indocd there is every 
reason that it should be included in it , . , If it Le 
made out by the evidence that one partner was 
entrusted by bis copartners with property, or with 
a dominion over it, and that be bad dishonestly 
mis-appropriated it, or dishonestly used it in viola- 
tion of the mode in which bis trust was to be 
discharged, or of the agreement between the parties 
aa to the use bo was to make of the property be 
ought to wO tried (or that oQcnce. 

The principle of this case was followed 
in 35 Cal 1103,® though there it was held 
that no dishonest conversion could bo found. 
It was also followed in 33 Bom L R ISIS® by 
Beaumont C. J. and Barles J. It is clear, 

6. (1868) 9 W R Cr 37, In ro Lall Chind Boy. 

7. (1874) 21 WR Cr .59 (FB). Nrigondro Lall Chat, 
terjea v. Okboy Coomar 8baw» 

8. ('08) 36 Cal IIOS : 9 Cr L J 74, Debi Prasad 
Bbagat v. Nagar Mull. 

9. ('32) 19 A I R 1932 Bom 57 : 13C I C 493 : 33 
Cr L J 317 : 33 Bora L R 1518, Emperor v, 
Jagannath Raghunatbdas. 
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I consider, that whatever may have been 
the old state of the law in England, in 
India a partner has always been liable to 
be tried for criminal misappropriation of 
property or for criminal breach of trust of 
property under the law as laid down in 
SB. 403 and 405, Penal Code. The learned 
Sessions Judge did not discuss the offence 
alleged under S. 477 A, Penal Code. As to 
the merits of the case, which the Sessions 
Judge did not deal with, it is not only un> 
desirable but impossible to say much. One 
of tbo reasons given by the Magistrate for 
discharging the accused was that he was 
unable to understand the drift of the evi. 
dence ; and the reason for that was that be 
bad recorded the evidence in a way from 
which it was difficult to draw any conclu. 
sions. A long list of Bgures was given with- 
out anything to show what the effect of 
these figures was, or what they were in- 
tended to prove. The complainant's case 
was a simple enough one, that the accused, 
who was in sole charge of the management 
of the firm and of collection of its debts, 
had collected a good deal of money, which 
he bad failed to outer into the cash book 
(Es. c) or to account for. Evidence was ten- 
derod to show that certain payments were 
made in 1938, which were not so entered. 

The defence relies on Ex. 4, which pur- 
ports to be a day book for 1937-38, written by 
V. Bamireddy, a clerk of tbo firm and cousin 
of the complainant. This day book, it is said, 
shows and credits certain of the payments 
missing in Ex. c. Now, it is an astonish- 
ing fact that this Ex. 4 was never put in 
cross-examination to the complainant at all. 
It was only produced when Bamireddy, 
witness 10 for the prosecution, was cross- 
examined. What is more, it is in doubt 
whether it was a genuine book of account 
at all, or made up for the purposes of this 
case. It does bear, or purports to bear, the 
seal of the Income-tax Office, which seal is 
dated 2Cth September 1038 (?), but it would 
appear from Ex. C, a letter of the income-tax 
officer of February 1940, that the account 
books for 1938 were in Court then and that 
they did not include Ex. 4. The account 
books which were in Court were order- 
ed to be sent to the income-tax officer after 
the decision of the case in October 1940. 
Exhibits 5 and C do not bear the income- 
tax office seal. The Magistrate in bis judg- 
ment — which I find is as difficult to under- 
stand as the evidence — relied largely in 
his order of discharge on Ex. 4. It appears 
to me that further enquiry is necessary rn 


this case and it will accordingly be ordered 
that further enquiry be made by the Dis- 
trict Magistrate or such Magistrate subordi- 
nate to him as be may order other than 
the Magistrate who originally tried the case. 

g.n./r.k. Order accordingly. 
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Ba U and Shaw JJ. 

Fatima Bee Bee and others — Appellants 

V. 

Official Trustee — Respondent, 

First Appeal No. 64 of 1940, Decided on 9tb 
April 1941, from decree of Asst.Dist.Couct, Inseiu, 
D/- Srd June 1940. 

(a) Limitation Act (1908), S. 20— Payment by 
cheque — When amounts to acknowledgment 
explained — Only if primary evidence of cheques 
cannot be obtained, secondary evidence can be 
admitted. 

A cheque proved to be signed by a debtor and 
given by him in payment, which has been accep- 
ted by tbo creditor and duly bononred by the bank 
drawn on, would amount to an acknowledgment 
of payment within the meaning of the proviso to 
S. 20, Limitation Act : (’16) 8 A I R 1916 Cal 680 
and (’30) 17 A I R 1930 All 892, Bel. ^ 

It is only if the primary evidence of the cheque 
itself is not obtainable, for reasons to be made out, 
that secondary evidence would be permissible to be 
given of it and what that contained. [P 845 0 2J 

(b) Appeal — Finding of trial Court based on 
inadmissible evidence is vitiated. 

Where the trial Court has acted upon evident 
which was not legally admissible its fladlng is 
vitiated. [P 846 0 13 

(c) Banker's Books Evidence Act (1891), S. 2 

/g) Extracts taken Irom ledger books not being 

true copy signed by sub-accountant for manager 
held not certified copy within S. 2 (8). 

An extract was prepared from the 
of the bank. It was not a true copy and it was 
siirncd by the sub-accountant for the manager. The 

as follows : We «rmy that th.s 

is a true extract from the books of the bank . 

Beld that it was not a certiaed c°Py 
in seotloD 3 (8). ^ _ 

(d) Civil P. C. (1908), O. 41, R. 27 - 
choosing to rely on 

aooellate Court even though objection Js raiseo 

ill trial Court as to its 

Court holding such evidence 

should not be given further opportunity to pro 

duce additional evidence. 

The plaintlS chose to rely on 
was produoed before the trial Court, nspite^f tb^ 

objections taken by theappellate 

admissibility of that .afflo^St to 

Court that evidence aPP«lJ»^ 

provewhatthe plaintiff h^ ^*^nad^IssibIo^wbete- 
Court beld snob evidence to be inadrfls«o» 
upon the plalntlfl asked for further opporiun 

produce additional evidence . ^nnoriuoity 

Beld that the frUl Court 

of giving that necessary evidence in tbe 


1941 Fatima Bee Bee v. Official Trustee (Shaw J.) Rangoon 345 


but be elected uot to do so. He knevr clearly nhat 
be bad to prove and cbose to prove it Id a parti- 
cuiar msDDer and took tbe cbaoce of a judgmeot 
ia bis favour on that evideoce. He would not 
tberofore bo allowed to give tbe evidence wbicb be 
could have given before. [P 347 C 1] 

Clark and K. C. Ray — for Appellants. 

N. K. Dhallachartjya — for Respondent. 

Shaw J. — This api>eal arises out of a 
proceediog on an application for a personal 
decree in a suit wherein a mortgage decree 
for sale was made. The mortgaged pro- 
perty WHS sold in pursuance of the final de- 
cree for sale for Rs. 1050 but tbe amount 
due to tbe plaintitl' exceeded Rs. 10,000. A 
personal decree was therefore sought by 
the plaintiff for the payment of tbe balauco 
and such a decree was passed against the 
defendants as the legal representatives of 
M. 0. A. Gany. The question which arose 
for determination was whether that balance 
due to the plaintiff was legally recoverable 
because the personal remedy was cot barred 
by limitation. 

The debt was due on a promissory note 
executed by RI. O. A. Gany on 3rd January 
1928 and the mortgage security was created 
by a deposit of title deeds on the same date. 
The suit was instituted on I8th December 
1937 against the legal representatives of 
M. O. A. Gany who had died. The personal 
remedy would be barred unless the plain- 
tiff could show that payments of interest as 
such or of part of the principal of the debt 
were made by the debtor or by his agent 
duly authorized in that behalf aud acknow- 
ledgments of the payments appeared in tbe 
handwriting of or in writings signed by tbe 
person making the payments to keep the 
debt alive up to the date of the institution 
of the suit under S. 20, Limitation Act. The 
payments relied on to save limitation were 
of interest as such on 29th April 1029, 12tb 
January 1931 and 15th February 1933, the 
amount paid on each occasion being Rs. 75, 
and of part payments towards principal and 
interest in two sums of Rs. 2000 on 3rd May 
1034 and lOtb July 1934. The two payments 
of Rs. 2000 each were said to have been 
noted on tbe reverse of tbe promissory note 
(Kx. a) and initialled by M. O. A. Gany. 
These two payments were also mentioned in 
a letter dated 29tb June 1935 from M. O. A. 
Gany to the Official Trustee (ex. D). So far 
as the three payments of interest as such 
are concerned they were said to have been 
made by cho(]uo by M. O. A. Gany and it is 
with reference to these that the case on ap. 
peal turns. It was essential for the plaintiff 
to prove that each of the payments relied 


on as made for interest was supported by an 
acknowledgment of the payment in tbe 
handwriting of or in a writing signed by 
M. O. A. Gany who was alleged to have 
made tbe payments. As those payments are 
said to have been made by cheque in order 
to prove that those cheques were at least 
signed by M. O. A. Gany they should have 
been produced. It was only if the primary 
evidence of the cheques themselves was not 
obtainable, for reasons to be made out that 
secondary evidence would be permissible to 
be given of them and what they contained. 
Sections 65 and CC, Evidence Act, contain 
the circumstances to be established before 
secondary evidence may be given of a docu- 
ment. 

There is authority that a cheque proved' 
to be signed by a debtor and given by him 
in payment, which has been accepted by the 
creditor and duly honoured by tbe bank 
drawn on, would amount to an acknowledg- 
ment of payment within the meaning of the 
proviso to s. 20, Limitation Act: 42 cal 1043,^' 
52 ALL 459.' 14 Lah 580® and I L R (193.'>) 2 Cal 
320.* On behalf of theappellantsthecorrect- 
ness of the proposition of law is not chal- 
lenged. What is contended is that there 
must be proper proof of the cheque or 
cheques relied on as having been used to 
make payment. It is admitted that it may 
not be possible to prove a cheque by pri- 
mary evidence and that in the circumstances 
laid down by the Evidence .\ct secondary 
evidence may be admitted to enable advan- 
tage to be taken of the saving provision of 
the Limitation .^ct. Tbe correctnessof 12 Cal 
267* is not questioned. The trial Court in 
the case before us has used as evidence 
what is attacked as not admissible as such. 
Firstly, evideoce of cheques having been 
given was accepted as if that proved that 
particular cheques were given by M. O. A. 
Gany in payment of certain interest, re- 
ceived by the then trustee and duly hon- 
oured by the bank concerned. Secondly, a 
document was admitted as a certiffed copy 

1. (’16) 3 A 1 R 1916 Cal 5S0 : 31 I C 626 : 42 Cal 
1043; 19C W N 724, Kedac Nath v.Dinabandhu 
Saba. 

2. (’30) 17 AIR 1930 All 392 : 127 I C 581 ; 52 All 
459 ; 1930 A L J 590, M. B. Siugh & Co. v. 
Sircar A Co. 

3. (’33) 20 A I R 1933 Lah 341 : 141 I C 611 : 14 
Lah 580 : 34 P L R 179. Jagtu Mal-Sada Sukh 
Rai V. Charaoji Lai Fakir Cbaod. 

4. (’38) 25 A I R 1938 Cal 538 : 177 I C 503 : I L R 
(1933) 2 Cal 320 : 42 0 \V N 548. Prafulla 
Cbaodra v, Jatiodra Nath. 

5. (’86) 12 Cul 267. Sbambbu Nath v. Ram 
Cbaudra. 
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of an extract from the books of the Mer- 
cantile Bank of India when it was on the 
face of it nob signed by the principal ac- 
countant or manager of the bank and did 
nob contain the certificate required by 
s. 2 (ft). Rankers’ Books Evidence Act, 1891. 
We find that the trial Court has acted upon 
evidence which was not legally admissible 
and that therefore its finding is vitiated. 

It does nob appear that the production of 
the cheques relied on was called for either 
from the defendants or from the Mercantile 
Bank of India. Harry Oppenheimer was 
formerly the trustee of the Storz Trust and 
as such he lent money, which was the suh. 
jecb-matter of the suit, to M. 0. A. Ganyon 
a mortgage by deposit of title deeds. He 
maintained account books in which he 
entered the payments received from M. O. A. 
Gany towards the debt. lie was paid by 
cheque or in cash. Where payment was by 
cheque M. O. A. Gany drew on the Mer- 
cantileBank of India and Harry Oppenhei- 
mer had the cheque encashed through the 
Netherlands Bank. Generally, interest pay- 
ments were collected by a durwan employed 
by Harry Oppenheimer. The two payments 
of Rs. 2000 were received by Harry Oppen- 
heiinor personally. Even so ho could not 
remember if they were made by cheques, 
lie referred to one of his account books but 
he could not tell whether the payment of 
Rs. 2000 on 19th .luly 1931 was in cash or by 
cheque. His account books do not show 
whether the smaller payments with which 
wo are really concerned were made in cash 
or by cheque. He admitted that smaller 
payments made before 1934 were some in 
cash and some by cheque. Regarding the 
payment of Rs. 75 for interest on 29bh April 
1929 he did not state definitely that it was 
made by cheque. It was only by a reference 
to the document marked as Ex. S that he 
was able to show that the same amount 
appeared against the date 29bh April 1929. 
From that it had to bo gathered that that 
payment was made by a cheque drawn on 
the Mercantile Bank of India by M. O. A. 
Gany. But the cheque was not produced, 
nor is there any evidence that it was no 
longer available. The evidence of P. David, 
a clerk in the Mercantile Bank of India, has 
been used to fill up gaps in the rest of the 
evidenoe on behalf of the plaintiET. He was 
called to prove Ex. S. but his evidence only 
served to show that the document was not 
one which could be admitted in evidence 
as will be clear in a moment. He gave some 
general evidence to the effect that old 


cheques were kept in the record room bnt 
very old cheques were destroyed, and that 
he did not know "the bank roles as to how 
many years the cheques should be pre- 
served." There was thus no evidence that 
any of the cheques which may have been 
made by M. O. A. Gany on 29th April 1929, 
12th January 1931 and I5th February 1938 
bad been destroyed. In the absence of such 
evidence or of any other evidence that the 
production of such cheques was sought to 
be obtained without success no evidence 
could be considered which would have the 
effect of making out that M. O. A. Gany 
wrote out and/or signed cheques of those 
dates. 

Even if Ex. S were admissible it would 
at best have been secondary evidence so far 
as it went of the passing of the cheques and 
it could only be used to that extent if 
secondary evidence were admissible. Sec- 
tion 4, Bankers* Books Evidence Act, 1391, 
provides no more than that subject to the 
provisions of the Act a certified copy of any 
entry in a banker’s book shall, in all legal 
proceedings, be received as prima facie evi- 
dence of the existence of such entry and 
shall be admitted as evidence of the matters, 
transactions and accounts therein recorded 
in every case where, and to the same extent 
as the original entry itself is now by law 
admissible, but not further or otherwise. 
Exhibits was wrongly admitted in evidence. 
Its defects were immediately pointed out 


: the learned advocate for the defendants, 
svertheless P. David was examined with 
ference to the document witli a view to 
pply the omissions from it. Ho stated it 
IS certified by a Mr. Meyer, sub-accountant 

the bank, who signed for the manager, 
lat be may have bad authority to sign for 
0 manager is beside the point. He was 
litber the principal accountant nor the 
anager of the bank who alone could cerj”yj 
e document. The certificate reads ' 
rtify that this is a true extract from the 
oks of the bank." 

That is not a certificate which is pres 
ibed as requisite in s. 2 ( 8 ). Bankers’ Boobs 
pidence Act. 1991. P. David also stated that 
e extract was prepared by him from the 
oks of the bank and that the books of the 
Dk were kept in the ordinary course oi 
isiness and that the books from which W 
tracts wore taken fjat 

cross-examination however b® 

0 extracts were taken from 
oks sod tbst thore were ^ 

Jger and balance books m all 
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a customer's accounts will appear as did 
M.O. A. Gany's account. He further stated 
that in the l^ger there were the following 
columns : date, particulars, cheque numher, 
debit column, credit side and halance. These 
have not been reproduced in Ex. s. He said 
he picked out and chose such columns as 
were thought necessary*. There is no column 
“nominee” in the ledger. He put in tliat 
column which was not in the ledger. It is 
therefore perfectly clear that Ex. S is not a 
true copy of the ledger entries. It follows 
that Ex. S is not a certihed copy of entries 
in a banker's book as dehned in the Bankers' 
Books Evidence Act, 1891. P. David’s evi- 
dence instead of supplying the defects as it 
was meant to do to enable Ex. S to he ad. 
mitted in evidence in our opinion had 
exactly the opposite effect, and he made it 
plain that it should have been rejected. 
There was therefore no receivable evidence 
before the Court that the payments of Bs. 76 
on 29th April 1929, 12th January 1931 and 
16th February 1933 were made by cheques 
signed by M. O. A. Gany. The failure to 
prove the cheque alleged to have been given 
on 29bh April 1929 amongst those relied upon 
would alone suffice to make the debt not 
legally recoverable by a personal remedy on 
the date of the institution of the suit. 

It has been urged before us that the 
plaintiff should now be given a further 
opportunity to produce additional evidence. 
\Vo are not satisGed however that a case 
has boon made out for any action to be taken 
under o. 41, R. 27, Civil P. C. The plaintiff 
chose to rely on such evidence as was pro- 
duced before the trial Court, in spite of the 
objections taken by the opposite party as to 
the admissibility of that evidence. Even in 
this Court that evidence has been argued to 
he sufficient to prove what the plaintiff had 
to prove. It is only by way of escape if we 
should bo of a different opinion that the 
request was put forward for the plaintiff to 
be given a chance to produce the evidence 
Iwhioh it was necessary that be should have 
'called at the trial. The plaintiff bad ample 
opportunity of giving that necessary evi- 
dence in the trial Court, but be elected not 
to do so. He knew clearly what he bad to 
prove and chose to prove it in a particular 
’manner and took the chance of a judgment 
in his favour on that evidence. He will not 
therefore be allowed now to give the evi- 
dence which he could have given before. 
We therefore do not propose to remand the 
case for the taking of further evidence. We 
allow the appeal, sot aside the personal de- 


cree given by the trial Court and dismiss 
the application for such a decree, with costs 
in both Courts. 

K.S./R.K. Appeal allowed. 
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Mosely J. 

Hari Prasad and others — Applicants 

V. 

Bailiff, Small Cause Court, lianyoon 

— Respondent. 

Crimioal Bern. No. 213.B of 1941, Decided on 
9th June 1941, to quash proceediogs of FifthAddl. 
Magistrate. Rangoon, in Crimioal Regular Trial 
No. 215 of 1941. 

Civil P. C. (1908), O. 21. R. 43— Order allow- 
ing attachment of moveable property wherever 
found is illegal — Resistance is not offence under 
S. 353, Penal Code. 

An order allowing attachtnent of the moveable 
property of the judgment-debtor wherever found is 
illegal and resistance to such an attuebment is not 
an offence under 8. 353, Penal Code ; 3 C W N 
C07. liel. on. [P 349 C 1] 

K. C. Sanyal and J. Qhosh — for Applicants. 

liapondenl in person. 

Order. — This is an applicatioo to quash 
the proceediugs in Criminal Regular Trial 
No. 215 of 1941 of the Court of the Fifth 
Additional Magistrate, Rangoon, where the 
applicants were charged under S. 353, and 
with S. 358 read with S. 114, Penal Code, with 
resisting the bailiff of the Small Cause 
Court, Rangoon, in the discharge of his 
official duties, that is to say the execution 
of a warrant of attachment. The proceed- 
logs were clearly irregular and illegal, and 
I am surprised that the learned Chief Judge 
should have issued the order complained 
of to the bailiff. In execution of a decree 
against one Daw Sein, the decree-holder 
applied under O. 21, R. 43 for attachment by 
seizure of some fflms and cinematographic 
apparatus in the possession of M. H. Dajaj, 
the agent of the judgment-debtor, at either 
No. CS, 30tb Street, or Manek Mahal Theatre 
nt the corner of Montgomery Street and 
Phayre Street. This warrant was issued on 
ist April, and the bailiff was unable to find 
the property at those addresses. Then, on 
7th April the decree-holder ffled an appli- 
cation with an affidavit in which he asked 
that the Court direct the bailiff to attach 
the Glms and machinery “wherever they 
may be found within the local limits of the 
jurisdiction of the Court.” 

On this being granted, the bailiff went 
to 12 Koktne Avenue, a film studio, which, 

I am informed by the applicants, belongs to 
M. n. Bajaj. The bailiff brought the pre- 
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vious warrant and, he now says (though 
that is not in evidence), that he also brought 
the order of the Judge. He was then resis* 
tod by M. n. Bajaj’s two sons and two 
durwans. It is hardly necessary to say that 
a roving comnoission for seizure of property 
belonging to the judgment-debtor wherever 
it may be found is not contemplated by the 
Code and is entirely illegal. The order of 
the Judge — (be merely wrote "granted” on 
the application) — amounts to an order to 
attach the property whether it is found in 
the possession of tbe judgment-debtor or of 
a third party and wherever it is found. Of 
course, property in the possession of third 
persons can only be attached by prohibitory 
order [o. 21, R. 40 (l) (iii)]. But taking the 
order on its best footing, and assuming that 
tbe Judge meant to direct that tbe pro- 
perty should be attached by actual seizure 
wherever found in tbe possession of the 
judgment-debtor, and not of third parties, 
it is still illegal. Rule G4 of tbe Rangoon 
Small Cause Court Recovery of Possession 
and Distress Rules issued under tbe autho- 
rity of the High Court by NotiBcations 8 

and 9 of October 1937 requires that : 

In appllcalions for eiiecution by attacbmeot of 
niovcablo property it shall bo expressly stated 
whether the property sought to bo attached is in 
the possession of the judgment-debtor or not, and 
the place where the property ia to be found shall 
bo clearly indicated. 

Tbe warrant must of course follow the 
application. Tbe provision that tbe appli- 
cant must specify the venue of the property 
is doubtless intended to be a bar to wild 
claims, random searches and oppressive 
action. In the present instance the property 
to bo attached may be unique, but the 
general rule has to be followed. It is hardly 
necessary to quote a precedent, but Mr. 
Sanyal’s research for the applicants has 
produced one, 3 c w N cos' at p. C07, where 
it is said : 

Tbe area of the search is oot described, and ii it 
were a valid warnint it would be competent to the 
nazir to Boizo any property that ho believed be- 
longed to the judgment-debtor at any place within 
the jurisdiction of the Court issuing it. It seems 
unnecessary to point outtbo serious objections that 
there would bo to allowing sucb a warrant to be 
regarded as a valid warrant. 

The warrant issued on 1 st April did not 
authorize an attachment in Kokine Avenue. 
Ixhe order allowing attachment anywhere 
iand everywhere was illegal. It follows that 
jthe accused applicants cannot be punished 
for resistance to the attachment. This ap- 
iplication in revision will be successful, the 
1 . (’SOJ SOWN 60&, ebander Cooroar Sen v. 
Queen- Empress. 


criminal proceedings in question quashed, 
and the accused will be discharged of the 
offence under s. 858/114, Penal Code. 

e.S./R.e. Application allowed. 
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Mosely J. 

The King 

V. 

N'Hkum Naw — Accused. 

Ccimina] R6vn« No# 1274. A of 1940, Decided od 
5th March 1941, from order of Sub.divifiionalMagie- 
tratCi SiDlumkaba, in Cr. T. No. 19 of 1940# 

(a) Kacbin HiH-Tribes Regulation (loil895)t 
Ss. 2 (2), 31 — Definition of hill-tribe does not 
imply residents in hill.tracts ~ Kacbin from 
China temporary resident, in Sinlumkaba should 
be charged under Ibis Regulation and not 
under Opium Act. 

Tbe definition of ^^bill tribe’* in S. 2 (2) of the 
Regulation does not imply ^'residents in the bill- 
tracts.'' Therefore a Kacbin from China who was 
a temporary resident in the Binlumkaba subdivi- 
sion, Bhamo Distriot, cannot be charged with an 
offence under tbe Opium Act, but should be 
charged, if at ail, with an offence under 8. 81 of 
tbe Kacbin Hills Regulation# which prohibits ^s- 
session of opium under certain conditions, and also, 
incideDtally, lays down a presumption os 
opium above 25 tolas# 349 C Ij 

(b) Kachin Hill-Tribes Regula»ion(l of 1895), 

S. 9 Accused Kachin — High Court has no 

jurisdiction in revision. 

Where the accused is a Kachin the Regnlatlon 
applies and tbe Rangoon High Court has no juris- 
diction In revision to deal with the case. The High 
Court is the Commissioner of the division, as pro- 
vided in S. 9 of the Regulation. [P 949 0 IJ 

E Maung, Oovertimenl Advocate -• 

^ for the Crown. 

Order. The respondent, N'Hkum Naw 

alias Zau Mai Tu. was convicted under 
8. 9 (a). Opium Act, of possession of some- 
thing under 25 tolas of opium by the bub- 
divisional Magistrate, Sinlumkaba. Bhamo 
Distriot, who is also Assistant Superinten- 
dent. Kachin Hills. This case was called in 
revision to consider whether the accused 

could have committed an 
the Opium Act. or whether the Kachin Hill- 
Tribes Regulation No. 1 of 1895 was not ap- 
plicable to the case. The accused is 
from China who was a temporary r^ident 
in the Sinlumkaba subdivision. The Kaob 
Hill-Tribes Regulation ®*te°ds to su^ ^ 
tracts, and applies to such 
a.ay be ootiBod by Government 3. 1 , 

8. (8)). Section 2. ‘JL biH- 

”bill-traot'' and 

tract and hill-tribe to which tberegn 
has been made applicable* 
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Ismail Mohamed Hajee 

By Political Department Noti6cation No. 
49 of 2Dd December 1935, it was directed 
that the Begulation extends to all hill-tracts 
in the Bbamo District and applies to the 
undermentioned bill- tribes in these tracts: 
‘’Kacbins, Yawyins, Nungs, Marus, Lasbis, 
Atsis and Chins (Nagas)," and also to Sbans 
and Gurkhas permanently resident in a bill- 
tract. The Sub-divisional Magistrate was of 
the opinion that the accused could nob be 
considered a member of a bill- tribe in a 
bill-tract, and that the deQnition (prosu- 
.mably the definition of “bill-tribe" in Sec. 

2 (2) of the Regulation) must imply “resi- 
dents in the bill-tracts." 1 can see no such 
implication myself. The expression “bill- 
tribe" in my opinion, is a racial designation. 
The word "member" rather bogs the ques- 
tion, as it imports an implication of resi- 
dence. The Regulation is made applicable 
to certain hill-tribes in these hill-tracts, 
e. g., Kacbins, the emphasis being on the 
race of the persons in question. This is also 
shown by the fact that the Regulation is 
only to apply to Sbans and Gurkhas who 
are permanently resident in that bill-tract. 
There is no such qualification in the case of 
the hill- tribes abovementioned. It appears 
[to me, therefore, that the respondent could 
jnot be charged with an ofience under the 
, Opium Act, but should have been charged, 
if at all, with an olTence under S. 31, Kachin 
□ills Regulation, which prohibits possession 
of opium under certain conditions, and also 
incidentally lays down a presumption as 
regards opium above 25 tolas. 

The case in 1939 R L R GU^ may bo refer- 
rod to in this connexion, though the exact 
point was not involved there. It follows 
that, as the accused was a Kachin, and 
Kacbins are one of the hill-tribes to which 
the Regulation applies, this Court has no 
jurisdiction in revision to deal with the 
case, as was pointed in that ruling, the 
High Court being the Commissioner of the 
division, as provided in S. 9 of the Regula- 
tion. Let the record be returned with these 
remarks. 

K.S./R.K. Order accordingly. 

1. (’41) 28 A I R 1941 Raug 31 : 192 I C 250 : 42 

Gr L J 2G1 : 1939 R L R G14. Da Ku v. The 

King. 
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(28) A. I. B. 1941 Rangoon 349 

Ba U j. 

Ismail Mohamed Hajee and others 

Appellants 

v. 

The King. 

Crimiaal Appeal No. 192 o( 1941, Decided od 
I st April 1941, from order of Wostero Sub divisiooal 
Magistrate, Raagoon, !.)/• litb Jauuar>* 1941. 

(a) Defence of Burma Act (1939), S. 2, Rules 
under, Rr. 130 and 2 (9) — Public servant — 
Meaning— Head clerk to Controller of Prices is 
public servant within R. 2 (9). 

A public 5crv,iDt witbio tbo terms of 6. 21, 
Penal Code, is ono who is appointed to some oQico 
for the performance of some public duty : 28 Cal 
344, Rel. on\ 12 Bom H C R I, .Vof ai>proicd. 

[P 350 C2) 

Tbo Head Clerk to tbe Controller of Prices is a 
public servant within tbe moaoing of Rule 2 (9), 
Defence of Burma Act, and therefore is competent 
to lay complaint under R. 130. [P 351 C 1] 

(b) Defence of Burma Act (1939), S 2(1) and 
(3) (ii) — Control of Prices Order (1940), para. 6 
is not inconsistent with S. 2 (I) and (3) (ii) — 
Master is liable for acts of servant and partner 
for acts of copartner. 

Ordinarily a person is not liable for a criminal 
act of another. No person can be charged with the 
commission of an ofience unless a particular intent 
or knowledge or ''mens rea*' is found to be pro« 
sent; but in cases where a particular intent or 
state of mind is not of tbo oisenoo of an ofience, 
the person can be held liable for tbe act or omission 
of aoothor. Tbe Defence of Burma Act is designed 
and intended, amongst others, to prevent proOteer- 
iug so as to ensure the proper working of tbe nor. 
Dial economic life of the people. Tbe Act will 
oDtirely fail in its object if a master is not bold 
liable for tbe act of his servant or a partner for tbe 
act of big copartner. Therefore para. 6 of the Con* 
trol of Prices Order 1940 is not inconsistent with 
S. 2 (Dand (3) (ii). [P 361 C 1, 2] 

Pagti^lot Appellants. 

E, ir. Lambert^ Govcrnvient Advocate — 

for tbo Crown. 

Judgment. — This is an appeal from the 
coDvictioQ and sentanco of 6 do passed on the 
appeUants under R .81 (4) of the Defence of 
Burma Rules read with para. 10 of the 
Control of Prices Order, 1940. Appellants 2, 
3 and 4 are partners and have been carr^nug 
on business as grocers under the name and 
style of Esoof Mohamed Abowath A. Sons 
at 107, 27th Street, Rangoon. Appellant l is 
their salesman. On ist October 1940, Ur. 
E. J. Martin, proprietor of the Dalhousie 
Stores sent his cooly, Yanagalaya, to tbe 
shop of tbe appellants to buy a bag of sugar 
weighing 03 viss, the price of which would 
be Rs. 34.10-0 according to the price fixed 
by the Controller of Prices. A short while 
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later the cooly returned and told Mr. Martin 
that the shop-keeper asked for Rs. 4 more 
than the fixed price; whereupon Mr. Martin 
rang up Mr. Arnold. Controller of Prices 
and made a complaint. Mr. Arnold advised 
Mr. Martin to send his cooly back with a 
witness to pay the price demanded by the 
shop-keeper. Mr. Martin accordingly gave 
Rs. -10 to his cooly Yanagalaya and sent him 
back to the shop of the appellants with a 
man called Naidu. Some little time later 
they returned bringing a bag of sixty viss of 
sugar and told Mr. Martin they had to pay 
Rs. 39-10.6 although the price written in the 
cash memo was Rs. 34- 10-6. On the same 
day Mr. Khan, Inspector of Police, inspect- 
ed the stores of Mr. Martin and the shop 
of the appellants. From the former he 
seized the cash memo and from the latter 
some account books. On these facts a com. 
plaint was made by Mauog Lay Pe, bead 
clerk, to the Controller of Prices. 

The defence of all the appellants was 
that the charge was a false charge made at 
the instance of Mr. Martin as ho could not 
get three bags of sugar. The further defence 
of appellant 3, Mohamed Esoof Abowath, 
is that he instructed the salesman not to 
sell for far more than the price fixed by 
the Controller. In support of these defences 
the appellants called a good number of wit- 
nesses, but the learned trial Magistrate 
said be preferred to accept the evidence 
of the prosecution witnesses and recorded 
bis finding accordingly. There are several 
grounds raised in the memorandum of ap. 
peal but in tbe course of the argument the 
learned counsel for the appellants has con. 
fined himself to the following three grounds 
only : (i) That Maung Lay Fe is not a 
public servant within the meaning of R. 
130 read with R. 2 (9), Defence of Burma 
Rules and that therefore the proceedings 
initiated on bis complaint are null and 
void. ( 2 ) That para G of the Control of Prices 
Order is ultra vires inasmuch as it is not 
consistent with the provisions of s.2 (l) (read 
with?) sub B. (3) (ii), Defence of Burma Act; 

(S) That tbe learned Magistrate should have 
accepted the evidence of the defence wit. 
nesses in preference “to that of the proaeou. 
tion witnesses as it is supported by docu. 
mentary evidence.” Rule 130 says : 

No Coart or trlbnoal sball take oogoizance of 
aay alleged coDtraveotlon of these rules, except on 
a report In writing of the facta conatitatlng auob 
contravention made by a public aervaot. 

"Pnblio servant'* according to Rule 2, 
sub.r, (g) means and includes : 


A. 1. B, 

Any public servant as defined in tbe Penal CJoda 
and any servant of any local authority or railwav 
administration. 

Section 21 , Penal Code, after enumerating 
several classes of parsons who are public 
servants states inter alia in sub.cl. ( 9 ) : 

Every oflicer in the service or pay of the Crown 
or remunerated by fees or commission for the per. 
formance of any public duty is a public servant. 

Tbe learned trial Magistrate says that as 
Maung Lay Pe is in the service and pay of 
the Crown he is a public servant. That is 
where the learned counsel for the appel- 
lants joins issue with the learned ^gis. 
trate. Tbe contention of the learned counsel 
is that though Maung Lay Pe is in tbe 
service and pay of the Grown he is not an 
officer and that therefore be is not a public 
servant. Now, what is meant by "an officer?" 

In 12 Bom H 0 R 1* at p. 5, West J. explains 
the word “officer" as follows ; 

It is clear that it is not every one who has to do 
with Qovecnment in pecuniary matters, or who 
has to render accounts, or to submit documents, 
who is a Government officer. Seeking the help of 
English law, we find, in Bacon’s Abridgment at 
Vol. 6, p. 2, tbe article headed ‘Of the nature of an 
officer, and the several kinds of officers’ commen- 
cing thus: ‘It is said that the word ‘officium’ prin- 
cipally implies a duty, and, in the next place, tbe 
charge of such duty; and that it is a rule that 
where one man bath to do with another's afiairs 
against bis will, and without bis leave, that this is 
an office, and be who is in it is an officer'. 

And tbe next paragraph goes on to say : 

There is a difiereoce between an office and an 
employment, every office being an ensployment; but 
there are employments which do not oome under 
the denomination of offioors; such as an agreement 
to make hay, herd a fiock, 4o., which difler widely 
from that of steward of a manor, Ac. The first of 
these paragraphs implies that an officer is one to 
whom is delegated, by the supremo authority, some 
portion of its regulating and ooercUive powers, or 
who is appointed to represent the State In its rsla- 
tions to individual subjects. This is the central 
idea: and applying it to the clause which we have 
to construe, we think that the word ‘officer’ there 
means some person employed to exerolse. to some 
extent, and in certain clrcumsUnoss. a delegated 
function of Government. He is either himself armed 
with some authority or representative character, 
or his duties are immediately auxiliary to those of 
some one who is so armed. , 

A Bench of the Calcutta High Court in 
23 Cal 344,* while not actually differing from 

this view of West J. observe : 

Wo think that an ‘officer in the Mtvice or 
of Govornmenf within the terms of 8. 21. Ponaj 
Code, is one who Is appointed to some offloe for tbe 
performance of some publlo duty. _ 

I respectfully agree with _J 

by the Bench of the Calcutta High Co^ J 

i. (-7S) I2 "b^^’h^ 1. Rag- 

Oal 344; 4 0 W N 790. N.«oiaddln v. 
QoeeD^EmpresBs 
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The interpretation put by West J. is, in my 
opinion, too narrow. “An ollicer” as defined 
in Murray’s Oxford Dictionary is “one who 
holds an office, post or place." The word 
‘ office" is explained inter alia as follows : 

A pOBitioQ ot plftco to which ccrtaio duties are 
attached, especially one o( a more or le^s public 
character ; a positioQ of trust, authority, or net- 
vice under constituted authority ; a place in the 
admiuistratioQ of Government, the public service^ 
the direction of a corporation, company » society, etc. 

A head clerk is a person who occupies a 
position to which certain duties of a public 
character are attached or a person who oc- 
'cupies a place in the administration of 
[Government. He is accordingly a public 
!servant. Even assuming that the interpre- 
tation, as put by West J., is to be accepted, 
Maung Lay Pe is still a public servant with- 
in the meaning of 9. 21, Penal Code. In the 

course of bis evidence be says : 

It ia part ot my duty to go out and make in* 
quiriod about prices, I am bead dork in the oilioe 
of tbo Controller of Prices and my immediate 
head is Mr. Arnold. 

His duties are thus immediately auxiliary 
to those of the Controller of Prices, to 
whom the Government has delegated part 
of its functions. In connexion with the 
second ground the contention of the learned 
counsel for the appellants is that the ordi- 
nary principle of criminal law is that no 
man should bo punished for an ofTence 
which he himself has not committed and 
that this is the principle which underlies 
S. 2 (l), sub-s. (3) (ii), Defence of Burma Act. 
Therefore, ho says that para. C, Control of 
Prices Order, 1940, which punishes a master 
for an act of bis employee or a partner for 
an act of his co-partner, being contrary to 
tbo ordinary principle of the law is ultra 
vires. I agree with the learned counsel for 
tbe appellants that ordinarily a person 
should not be held liable for a criminal act 
of another. No person can be charged with 
ithe commission of an ofifence unless a parti- 
colar intent or knowledge or, to use tbe 
English term “mens rea" is found to be 
present ; but in cases where a particular in- 
tent or state of mind is not of tbe essence 
of an offence, tbe person can be held liable 
for tbe act or omission of another. To ex- 
plain what this means I cannot do better than 
quote tbe observations made by Lord Atkin 
(then Atkin, J.) in (1917) 2KB 830^ at p. 845 

which are as follows : 

I Bfjrce, but I ebould like to add a few words in 
view of the arf^umont of Mr. Atkioboo. I think 

3. (1917) 2 KB 830 : 87 L J K B 82 : 118 LT 25: 

B1 J P 806 : 16 L Q K 70C, MouseU Brothers 

Ltd. V. London & North-Western Railway Co, 
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that the authorities cited by my Lord make it 
plain that while prima facie a principal ia not to 
be made criminally responsible for the acts of bis 
servants, yet tbe legislatore may prohibit an act or 
enforce a duty in such words as to make tbe pro- 
hibition or the duty absolute ; in which case tbo 
principal is liable if tbe act Is in fact done by bis 
servants. To ascertain whether a particular act of 
Parliament has that effect or not regard must 
be had to the object of tbe statute, the word used, 
the nature of the duty laid down, tbe person upon 
whom it is imposed, the person by whom it would 
in ordinary circumstances be performed, and the 
person upon whom tbe penalty is imposed. 

Here, In the present case, the Defence ofi 
Burma Act is a piece of emergency legisla. 
tioD. It is designed and intoudod, amongst 
others, to prevent profiteering so as to en- 
sure the proper working of the normal eco- 
nomic life of tbe people. Tbe Act will 
entirely fail in its object if a master is not 
held liable for the act of bis servant or a 
partner for the act of his copartner. Be- 
cause of this, para. C of tbe CiJontrol of Prices 
Order 1940 has been enacted. If this is 
borne in mind, it will be found that there 
is nothing inconsistent between this para- 
graph and S. 2 (1), (read with?) sub-s. (3) (ii), 
Defence of Burma Act ; dealing with thel 
facts of tbe case, I am entirely in agree- 
ment with tbe learned trial Magistrate. I can- 
not accept tbe argument that this case was 
initiated falsely by Mr. Martin out of anger 
or pique. His conduct throughout tbe pro- 
ceedings negatives this suggestion. Farther, 
there is tbe evidence of two witnesses to 
prove the payment of Rs. 33-10-0. I admit 
that tbe cash memo and the account book of 
the appellants show that tbe bag of sugar 
weighing GO viss was sold for Rs. di-iO-C, 
but what must be remembered is that tbe 
cash memo and the account book were 
written by one of tbe partners of tbe firm 
and he would not have written that his firm 
bad charged more than tbe price fixed by 
the Controller of Prices, knowing that if 
be had done it bo would be creating evi- 
dence against himself and his copartners. 

I may refer to tbe paragraph set out in 
tbe grounds of appeal not touched upon by 
tbe learned counsel for the appellants in 
the course of bis argument and that is tbe 
defective nature of the charges framed 
against appellants 2 , 3 and 4. Tbe defect 
which I notice is only this: instead of writ- 
ing R. 61 tbe Magistrate by inadvertence 
wrote R. 64. But the charge sheets clearly 
set out what the charges against those three 
appellants were. They knew what charges 
they had got to meet. They were, therefore, 
in my opinion, not in any way prejudiced 
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by the slip made by the Magistrate. This 
defect is curable under s. 537, Criminal P. C. 
For these reasons I dismiss the appeal. 

G.N./R.K. Appeal dismissed. 

(28) A. I. R. 1941 Rangoon 352 

Mosely J. 

The King 

V. 

Kala Nyo. 

Criminal Rcvn. No. 64.A of 1911, Decided on 
'2n(l April 1941, for rovievr of order of 3rd Addl. 
Special Power Magistrate, Tbatoo, D/. 27th 
November 1940. 

(a) Criminal P. C. (1898), Ss. 471, 469, 470 
and 464 (1) — Accused acquitted being insane at 
time of offence — Medical evidence as to his 
insanity is not necessary under S. 471 for keep* 
ing him in safe custody— It is necessary only in 
proceedings such as under S. 464 (1). 

Where an accused is acquitted on the ground of 
bis being insane at the time of the commission of 
the offence, medical evidence as to bis insanity is 
not necessary under S. 471 for bis being ordered to 
be kept in safe custody : ('26) 16 AIR 1928 Lab 
796. Rel. on. (P 352 C 1, 2] 

Medical evidence is necessary only in such pro- 
ceedings as those under S, 464 (1). (P 352 C 2] 

(b) Criminal P. C. (1898), Ss. 471 and 423 (d) 
— Appellate Court can pass order under S. 471. 

The appellate Court can pass order under 8. 471, 
Buch order being consequential witbin Ibo mean- 
ing of 8. 423 (d) : (*15) 2 AIR 1915 L B 34 ; (’18) 

5 AIR 1918 Bom 110 and {'22) 9AIR1922 Mad 54. 
ricl.on. (P 352 C2] 

Order. — The rospoodent Kala Nyo wag 
sentenced to nine tnonths rigorous impri- 
sonment, under s. 32C, Penal Code, for an 
assault on his wife. In appeal he was ac- 
quitted by the learned Sessions Judge on 
the ground that he was insane at the time 
of the commission of the offence, and it 
was ordered, under s. 471, Criminal P. C., 
that he be kept in safe custody in the Moul- 
mein Jail until orders were passed concern- 
ing him by Government. This case was 
taken up in revision to consider the action 
taken by the learned Judge. Evidence was 
not given by a medical witness as to the 
insanity of the accused at the time that the 
crime was committed. It is suggested that 
the accused should have been placed under 
medical observation by the learned Sessions 
Judge, and that the evidence of the medical 


officer should have been taken. The law, 
however, does not make this necessary. 
Section 469 read with s. 470 provides that 
the Magistrate shall acquit the accused 
where he is satisfied from the evidence given 
before him that the accused was at the time 
of the commission of the crime, by reason 
of unsoundness of mind, incapable of know- 
ing the nature of the act, or that it was 
wrong or contrary to law. It is only in, 
proceedings where an enquiry is made as to 
whether the accused is of unsound mind at 
the time of the trial and, therefore, in. 
capable of making his defence, that the law 
makes it requisite for the accused to be 
examined by a medical officer (s. 464 (l)). 
It is obvious that the medical officer is in a 
much better position to put the accused 
under observation when the accused appears 
at the time to be of unsound mind; while 
it is difficult, very often, for a medical 
officer to give any conclusive evidence, when 
the accused is at the present time of sound 
mind, as to whether be could have been of 
unsound mind at some time previous. The 
same view of the law was taken in 9 Lab 371.* 

As regards the power of the appellate 
Court to pass an order under s. 471, it is true 
that the section in terms gives such power 
to the Magistrate or Court before whom or 
which the trial has been held; but it has 
always been held that such orders by the 
appellate Court are consequential orders 
witbin the meaning of S. 428 (d) : see on this 
8 L B R 290,* 43 Bom 184* and 28 Cr L J 71.* 
The procedure adopted by the learned 
Sessions Judge was correct. No action is 
therefore necessary in revision. 


g.n./r.k. 


Order accordingly. 


[. ('28) 16 AIR 1928 Lah 796 : 106 I 0 796 : 9 
Lab 871 : 29 Cr L J 204, Emperor v. Bahadur. 
J. (’16) 2 AIR 1916 L B 84 : 80 I 0 664 : 16 Or 
L J 670: 8 L B R 290, Emperor v. Nga E Maung. 
1. ('18) 5 AIR 1918 Bom 110 : 46 I C 691 : 19 Cr 
L J 771 : 43 Bom 184 : 20 Bom L R 629, 

Emperor v. Somya HIrya Mabar. 

1. CM^) 9 AIR 1922 Mad 64 : 66 I C 423 J 23 Cr 
L J 71 : 42 M L J 72. A. B. Mahammad v. 
Emperor. 
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SUBJECT INDEX 


Adverse possession — * Title by adverse 
possession cannot originate daring minority 
of person sought to be defeated by adverse 
possession ^^0 

* Arbitration — Arbitrator — Removal of — 
Architect arbitrator — Merely because be 
has expressed opinion or has money claim 
from one of parties does not disqualify him 

202 

Arbitration Aot (9 of 1899), S. 11 — 

Award— Invalidity — Award by arbitrators 
filed in Court — Original appointment of 
arbitrators constituting tribunal bad — Sub- 
sequent realization of mistake by one party 
— Attempt to rectify matter — Party cannot 
olotbe tribunal, in its inception illegal and 
without jurisdiction, with jurisdiction — 
Award is invalid and must be removed 
from file of Court HI 

S. 2'}— Contract of sale — Arbitration 

clause — Suit by plaintiff for damages for 
non-delivery of goods agreed to be supplied 
by defendant — - Points of dispute whether 
plaintiff agreed specifically for goods of 
particular manufacture and whether con- 
tract became impossible of performance by 
outbreak of war hold fell within arbitration 
clause — Case hold involved intricate ques- 
tion of law and hence discretion in refusing 
stay of suit justified 09 

Bombay Abkarl Aot (5 of 1878), S. H 
(b) — “Any person” means specified person 
— Total prohibition is not within Preamble 

221c 

Bombay Distriot Police Aot (7 of 1667), 
S. OlD — Construction — S. 61D does not 
punish person for being found under suspi- 
cious circumstances — Reputed thief — Ho 
need not necessarily have conviction for 
theft — Evidence of witnesses that he was 
known to them as constantly stealing things 
is Bufiioient — Being found in company of 
other whose reputation as thief is proved 
by convictions cannot render person reput- 
ed thief 208 

(4 of 1690), S. OlD — Magistrate 

merely referring to previous convictions of 
accused — Offences for conviction neither 
specified nor convictions proved — Convic- 
tion under S. CID cannot be sustained: IG 

Civil Procedure Code (5 of 1908), S. 47 
—Legal representative of judgment-debtor 
contending that property attached was not 
property of judgment-debtor in bis bands 


Civil P. C. 

as legal representative but was bis persona! 
property — Matter is to bo decided in exe- 
cution proceedings — Appeal lies from such 
decision 142 

S, 47 — Suit for accounts — Plaintiff 

applying for attachment before judgment — 
Amicable settlement embodied in Court’s 
consent order, reached by defendant hand- 
ing over to plaintiff certain goods to be sold 
by plaintiff — Plaintiff to keep sale proceeds 
to be appropriated towards decree in suitin 
bis favour pending suit and final orders 
with regard to same — Agreement held im- 
plied that defendant was to get fair price 
for goods delivered by him and credit for 
that price — Question of fair price held 
though could not bo gone into in suit could 
certainly bo decided in execution — Sepa- 
rate suit held not necessary for deciding 
aforesaid question 103 

Ss. 60 and 73 ( as amended by Act 9 

of 1937 ) — Attachment of salary before 1st 
Juno 1937 by creditor saved by S. 3 of 
Amending Act is available for rateable dis- 
tribution to other creditor not so saved 

9G 

S. 92 — Point that suit instituted under 

S. 92 was not validly instituted as it was 
not instituted by all those to whom consent 
was given raised for first time in appeal — 
Facts not in dispute — Point can be allowed 
to be raised for first time in appeal 88b 

_ , S. 92 — Applicability of S. 92 does not 
depend upon whether defendants bad or 
had not objected to form of suit 88c 

* S. 92 — Consent to institute suit given 

to certain individuals — Suit instituted by 
some of them only is not validly instituted 

88d 

S. 92 — Phrase “two or more persona” 

— Meaning explained 88a 

* S. 151 — Decree — Default clause — 

Court can grant relief on equitable grounds 
against condition in nature of penalty but 
not against condition granting concession — 
Decree-holder agreeing to accept Rs. 255 
instead of full decretal amount of Rs. 330 
provided amount was paid in regular month- 
ly instalments of Rs. 10 — Judgment-debtor 
paying Rs. 250 as per terms of agreement 
but defaulting in respect of remaining Rs. 5 
— Court held could cot interfere as agree, 
ment embodied concession to debtor and 
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Civil P. C. 

not penal clause— Decree-holder held enfci- 
tied to recover full decretal amount 196 
~ 3, R. 1 — Vakalatnama in Form' IV, 

Sind Civil Courts Circulars authorising ad- 
vocate to appear and act in case does not 
empower him to compromise — Authority 
to compromise in aforesaid vakalatnama is 
unwarranted by Form IV— Specific autho- 
rity for specific compromise is essential: 28 
— 0. 7, R. 11 — Necessary court-fee not 
paid within time fixed by Court — Correct 
order to bo passed is one rejecting plaint 
and not one dismissing suit 154c 

0. 8, Rr. 3 and 6; 0. 9, R. 6 and 

0. 37, R. 2 — Even against ex parte defen- 
dant claim must be proved 41e 

- — 0. 10, Rr, 1 and 2 — Suit for declara- 
tion that mortgagor had no interest in pro- 
perty mortgaged and that plaintiff was 
absolutely entitled to same — Issues framed 
— Court examining mortgagee’s pleader and 
recording his statement that he did not 

know bow mortgagor acquired title 

Statement falls under 0.10, R. 1 and not 
under 0. 10, R. 2 — But oven under O. 10, 
R. 1 it cannot be recorded 415 

0, 10, R. 2 and 0. 18 — 0. 10. R. 2 

ought not to bo employed to supersede pro- 
cedure for trial prescribed by 0. 18— Death 
of widow of last male-holder — Suit by 
plaintiffs for declaration that they were 
entitled to last male-holder’s estate as next 
reversioners — On date fixed for hearing, 
Court at onco examining defendant and 
recording bis admission as to plaintiffs' re- 
lation with last male-bolder — Both parties 
closing case thereafter — Court granting 
declaration askod for — Procedure hold 
illegal — Plaintiffs held not entitled to 
decree unless they established by evidence 
their reversionary title 41c 


Civil P. C. 

_ SO and 0. 30 — Suit under 

O. 30 — 0. 21, R. 50 does not exclude 
enquiry as to whether a party to suit is 
liable as partner because he held himsell 
out as Buch-0. 21, R. 50 is not limited to 
finding of fact whether particnlar person is 
or is not partner g 

0. 21, R. 57 — Applicability — Attach- 
ment before judgment— Execution applies, 
tion after judgment for sale of property 
attached — (X 21, R. 57 applies 136 

0. 21, R. Judge proceeding under 
0. 21, R, 66 after summary inquiry and 
purporting to decide disputed rights between 
parties — Decision would be merely inter- 
locutory and not final 101a 

— -0. 21, R. 66 — Order under R. 66 for 
notification of liens made on application by 
third parties moving on behalf of those for 
whose benefits liens were to accrue — Appeal 
does not lie 1016 

0. 38, Rr. 6 and 6 — R, 5 contemplates 

order to furnish security and not deposit in 
Court of property itself or its equivEdent in 
money — Order held fell under R. 6 and not) 

R. 5 and was therefore appealable I78a 

0. 38, Rr. 6 and 6 — Transaction sub- 
sequent to institution of suit is not condi- 
tion precedent for application of Rr. 5 and 
6 — Transfers before suit may be evidence 
of intention after suit — Mode of proving 
defendant’s intention to dispose of property 
stated — Defendant’s intention to obstruct 
or delay satisfaction of decree can be infer- 
red from attending cironmstanoes — Trans- 
fer by defendant prior to suit held fell 
witbiu Rr. 6 and 6 1786 

0. 38, R. 9 and 0. 21, R. 55 — Con- 

struction — O. 38, R. 9 is not exhaustive — 

It does not provide for what happens when 
suit is decreed — 0. 21, R. 55 provides for 


0. 17, R. 1 — Defendant summoning 

no evidence and applying for adjournment 
on pretext of illness — Court rejecting appli- 
cation on ground that defendant was sham- 
ming — Trial Court’s discretion in refusing 
adjournmonb held properly exercised 41a 

0. 21, R. 19 and S. 50 — Suit by plain- 

tiff against father and son — Plaintiff obtain, 
ing money decree against father — Son 
awarded decree for costs against plaintiff — 
Son's execution application dismissed on 


ground that sum due against bim as legal 
representative of bis deceased father was 
larger — No enquiry as to extent of assets in 
hand s of son made — Dismissal is illegal — 

Proper procedure stated— O. 21, R. 19 held 
applicable to case 40 


what is to happen when decree in suit in 
which attachment before judgment was ob- 
tained is satisfied 130' 

0. 40, R. 1 — Defendant’s brother 

carrying on bakery business in name of 
"Adam Samar and Co.’’ dying leaving widow 
and infant son — Few days before his 
brother's death defendant taking possession 
of business premises, removing board he^ 
ing name of business and putting up board 
bearing his name — Suit by widow and in* 
fant for mandatory injunotion restraining 
defendant from interfering with bosinew 
for removal of defendant and for aooounw 
— Application for appointment of 
to carry on bakery business also filed^^^ 
pointment of receiver held impracticable and 
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highly tindeBirable in ciroumstances of case 
—Status QUO held could not be interfered 
with 112 

Gontraot — Sukkur Pass Godown Delivery 
contract — Delivery obit received without 
payment and which cannot be effectively 
used for obtaining delivery without pay- 
ment of 90 per cent, of price of goods is not 
document of title — First seller is entitled 
to refuse delivery to last buyer in exercise 
of bis right of lien as unpaid vendor 78 
Contract Act (9 of 1872), S. 39 — Contract 
of affreightment — Demand by shipper for 
space as per terms of contract — Fact that 
shipper bad no goods to ship and attemp- 
ted to take advantage of rise in freight does 
not entitle shipowner to repudiate contract 
though it can be taken into account in con- 
sidering question of damages 14Ga 

S, 73 — Theory of damages explained — 

Amount as damages should as nearly as 
possible be sum which will put iniured 
party in same position which be would have 
been in but for wrong sustained 14G6 

S. 73 — Words ‘‘which naturally arose 

in the usual course of things from such 
breach" only impose limitation that damages 
should not be remote — Contract of affreight, 
moot at lower rate of freight than market 
rate broken by shipowner — Loss or damage 
will be presumed — But presumption can be 
rebutted — Refusal by shipowner to convey 
goods as per terms of contract — Shipper 
can recover additional coats incurred in ship- 
ping goods by other means — But if shipper 
had no goods nor had intention of obtaining 
them and contract is non-transferable ship- 
per cannot recover damages 146c 

S. 73 — Illustrations — Illustrations are 

no more than general rules 14Gd 

Cosharers — Adverse poseseion — Manager 
representing joint family denying rights of 
oo-owner — Possession of junior member 
does not enure for benefit of co-owner in 
repelling plea of adverse i)oseesaion by 
manager bOd 

' Adverse possession— Possession of one 
oo-sbarer when adverse to another stated 

50c 

Coart-fee — Partition suit — Plaintiff claim- 
ing repartition of entire property and aban- 
doning claim to portion of property in bis 
possession — Plaintiff is not entitled to credit 
for court. fee payable on portion of which 
he is already in possession 1545 

Goart-fees Act (7 of 1870), S.7( iv) ( e) 
—Plaintiff not in joint possession — Suit for 
declaration of previous partition decrees as 


Coart-fees Act 

void and, for repartition of entire property, 
falls under S. 7 (iv) (o) — Plaintiff has no 
absolute right to value relief at any sum — 
Court can enquire into matter and raise 
valuation if claim found undervalued: 154a 
Criminal Procedure Code (5 of 1698) — 
Interpretation — Interpretation of sections 
should be first sought in their wording (Per 
Loho J.) 1605 

** Ss. 62 and S3 — Warrants issued by 

Courts in British Baluchistan can be exe- 
cuted at any place in British India : (’40) 
27 A. I. R. 1910 Sind 154 = 190 I C 661, 
OVEBRULED (FB) 20a 

* Ss. 82 and Magistrate exercising 

jurisdiction in Baluchistan Agency Terri, 
tories cannot issue warrant for arrest of 
persons in British India (FB) 205 

S. 164 — Statements under S. 1G4 are 

also governed by Evidence Act {Ohit&r.) 

1345 

S. 197 — Port trust estate does not fall 

within term 'village, town or district' within 
the moaning of S. 21 (10), Penal Code — No 
sanction of Central Government is neces- 
sary for prosecution of chief store-keeper 
and assistant superintendent of machinery 
employed for port trust estate 30 

Ss. 208, 347 and 640 — Prosecution 

should call and examine before committing 
Magistrate all witnesses they intend to call 
and examine in Sessions Court — But failure 
to do so does rot vitiate trial unless accused 
is prejudiced thereby lG8a 

S. 216 — Magistrate convicting accused 

for offence falling under S. 220, Penal Code, 
and bis confederate under S. 384 read with 
S. 114, Penal Code — High Court cannot 
while quashing proceedings and committing 
case to Sessions Court order that proceed, 
ings against confederate be dropped merely 
because he has served part of sentence — Both 
accused and confederate should be tried 
together for offences arising out of same 
transaction 36/ 

S. 221 (7) — Previous convictions — 

Enhanced sentence — Distinction must be 
made in cases under S. 75, Penal Code, and 
those in which previous convictions are to 
be considered only for necessary punish- 
ment hy Magistrate within limits of maxi- 
mum punishment 178e 

—5'. 236 — Offence under Ss. 477 A and 
409, Penal Code, can be tried together: 2040 
Ss. 239 (d) and 236 (l) — Principle 
applicable to trial of single person under 
8. 235 (1) is extended by S. 239 (d) to trial of 
several persons jointly — Five persons cbarg. 
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ocl undor S. 8Gfi, Ponal Code, kidnapping 
'’irl in order that ghe should submit to 
illicit intercourae — After being kidnapped, 
girl forced to illicit intercourse with accused 
who was one of aforesaid five persons Ac- 

cused charged under S. 376, Penal Code, 
also — OlTonces under Ss. 366 and 376, 
Penal Code, held committed in course of 
same transaction — Joint trial of all five ac- 
cused persons held justified under S. 239 (d) 

121a 

Ss. 353. 352 and 356— Ss. 253, 252 and 

250 should be read together — S. 253 cannot 
ho robbed of its purpose by reason of S. 252 
or S. 256 — Word "groundless" in S. 253 (2) 
moans when there are no good grounds — 
Amount of evidence necessary for treating 
charge to be groundless depends on circum- 
stances of case — Magistrate should arrive 
at his conclusion judicially and not capri- 
ciously — Magistrate from complaint and 
complainant’s evidence concluding that even 
if complainant’s witnesses said every thing 
in his favour defects in his case would not 
ho made good and dismissing complaint as 
groundless without examining complainant's 
witnesses — S. 253 (2) hold properly applied 

198ft 

S. 355A — Object of S. 255A stated 

173c 

S. 357 — Undor S. 257 Magistrate can- 
not refuse to summon defence witnesses 
because their number is largo or result 
would bo to delay case or because enough 
witnesses have been examined — Magistrate 
should deal with question of each witness 
separately and then decide whether witness 
is called for vexation, delay or defeating 
ends of justice 177 

S. 34:5 (5) — S. 345 (5) applies to all 

offences compoundable under S. 345— Ques- 
tion of reduction of offence from one section 
to another taking effect only after pro- 
nouncomont of judgment is immaterial — 
Accused convicted under S. 3*25, Penal Code 
— Application for compounding offence re- 
jected — Appeal by accused against convic- 
tion accompanied with application for 
compounding offence — Appellate Court find- 
ing offence to ho under S. 323 and not 
S. 325, Penal Code — Appellate Court can 
while writing judgment hold offence as one 
under 8. 345 (1) and then consider applica- 
tion for compounding offonco and pass 
order accordingly 216 

*• S. 350 (1), Proviso (a) and S. 350 

Q Distinction between and effect of 
o. 350 ( 1 ), Proviso (a) and S. 350 fl) ex- 


Criminal P. C. 

plained — Magistrate recommencing trial 
under S. 350 (1) leaves everything in previous 
trial behind — But when he proceeds under 
S. 350 (1), Proviso (a) and accused demands 
all or some of witnesses to be re-summoned 
or reheard he does not recommence trial bub 
continues trial begun by his predecessor — 
Accused demanding witnesses to be re-sum- 
HQoned and re-hoard under S. 350 (1), Pro. 
viso (a)— Charge already framed in previous 
proceedings is not annulled but subsists— 
Accused cannot be discharged but be may 
be acquitted — No distinction can be drawn 
between case where accused wants all and 
case where ho wants only some of witnesses 
re-summoDod and re- heard 160a 

S. 350 ( 3 ) — Case sent from one Magis- 
trate to another for retrial from a partiou- 
lar point as result of order of Sessions 
Judge — S. 350 (3) will be applicable 1446 
Ss. 397, 223, 130 and 118 — Magis- 
trate directing sentence under Criminal 
Tribes Act to commence after expiry of two 
other sentences for theft and for default in 
giving security under S. 123 — S. 397, Pro- 
viso 2, held did not apply since sentence 
under Criminal Tribes Act was nob passed 
while sentence under S. 123 was being 
undergone — Accused could not bo called 
upon to give security until expiry of sen- 
tonco for theft since sentence under S. 123 
was passed while accused was undergoing 
sontenco for theft — Under substantive part 
of S. 397, sentence under Criminal Tribes 
Act held would commence after expiry of 
sentence for theft in absence of special order 
by Magistrate directing aforesaid sentences 
to he concurrent — Sentence undor Criminal 
Tribes Act would run concurrently with 
sentence for default in giving security: 190 

S. 397, proviso (2)—S9. 20 to 26. Sind 

Frontier Regulations should be read with 
S. 397, proviso (2) 29 

S. 423 (1) ^'ft>— Retrial can be ordered 

from stage at which error was committed 
in trial 

S. 423 (1) (b) — Appellate Court can 

commit accused to Sessions Court without 
repeating inquiry or writing committw 

order , 

s. 439 — Sessions Judge passing order 

under S. 13 (2), Sind Frontier Regulation 

—Order found without jurisdiction— It wn 

bo set aside in revision under S. 439 

S. 439— Delay in application Horten- 

Sion for good cause - Order of lower 
ftllowDg aocuged to egcapa tris 
should bo ezousod 
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S. 476 — Complaint under S. 476 does 

nob rest only upon private individuals — 
Court of ita own motion can and should 
inquire under B. 476 — Conspiracy to com* 
mib oEfence under Ss. 206 and 207, Penal 

Code Court must prove conspiracy to 

bottom and make complaint against those 
against whom prima facie case of complicity 
is made out 217a 

§ 4 . 476. 476D and 439 — Complaint 

under S. 476 by Civil Court — Kevision — 
8. 439 and not S. 115, Civil P. C., applies 
— Bevisional powers are nob limited by 
powers of appeal conferred by 8. 476B 

2176 

Ss. 476 and 197 — Prosecution of 

M. L. A. under S. 470— No sanction under 
S. 197 is necessary 696 

S. 48S— Child — Amount of mainten* 

ance It should include simple and neces- 
sary education of child 2146 

S. 468 — Amount of maintenance — 

Nob wages of husband and his other liabili* 
ties should be taken into account 21 -Ic 

S. 488 (4) — “Living separately by 

mutual consent*’ — Wife ill-treated by 
husband submitting to sum agreed by her 
panchayab is not living separately by mutual 
consent 214a 

S. 49 ? — Criminal Procedure Code does 

not permit everything that it does not for- 
bid — Provisions of law must be closely 
followed— S. 497 does not authorize grant 
of bail in anticipation to persons not arres. 

ted or detained 63a 

S. 497 Discretion under 8 . 497 is 

judicial to be exercised according to law — 
Application for bail — District Magistrate 
forwarding application to'subordinate Magis- 
trate should not express by endorsing on 
application his inclination or disinclination 
to grant bail — Such method coDdomned:836 

S. 497 — Magistrate discovering bail 

granted by him to be without jurisdiction 
— He must forthwith commit accused to 
custody 83c 

S. 497 — Accused challaned for cons- 
piracy to murder man with whose wife he 
bad ^en intriguing — Accused as Magistrate 
recording dying declaration of deceased — 
Accused granted bail owing to discrepant 
evidence of approvers — Grant of bail held 
not justified in circumstances of case: 83d 

Sa. 409 and 514 — Liability of surety 

continues so long as he is not discharged or 
bail bond cancelled and accused taken in 
custody — Surety undertaking to produce 
accused on fixed date and thereafter as 
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Criminal P. C. 
directed by Court — Surety producing ac- 
cused on fixed date — Accused with Court s 
permission leaving Court house for prayers 
and absconding — Surety’s liability does nob 
cease — Forfeiture of bond held justified 
and inasmuch as surety was taken off his 
guard penalty forfeiture could be reduced 
to something nominal 31 

S. 511 — Record of previous convictions 

destroyed — Secondary evidence is admis- 
sible under S. Go (o), Evidence Act — Con- 
viction slip is no proof of previous convic- 

tion Mode of proving previous convictions 

and identity of accused stated 173a 

Ss. 511 and 221 (7) as amended in 

1923 — S. 221 (7) does not affect mode of 
proving previous convictions — Committal 
of accused to Sessions Court on charges 
under S. 75, Penal Code— Principles govern- 
ing committal on charges other than those 
under S. 75, Penal Code, must be applied 
— Accused can neither be committed nor 
convicted on basis of mere conviction slip 

1736 

S. 520 — Zaraindar, M. L. A., or pro- 
minent person has no S{)Ocial privilege under 
Criminal Procedure Code — Such person can 
bo prosecuted for making false complaint or 
giving false evidence as any other person — 
Consequently fact that such person is figur. 
ing in case is no ground for transfer 39a 

Ss. 537, 531 and 530 — Trial of offence 

under S. 220, Penal Code, by Magistrate is 
not merely irregularity within moaning of 
S. 537 or S. 531 but is illegal and void: 

S. 562 — Cattle-lifting by youth acting 

in manner of practised thief — Fact that he 
is prepared to give sureties combined with 
his small age and fact that he bad no pre- 
vious conviction are not sufficient for ap- 
plication of S. 562 109 

S. 562 — First offence — Short sentence 

deprecated 48a 

Criminal trial — Adjournment — Criminal 
Procedure Code does not contemplate ad. 
journments sine die 186a 

Confession — What is confession ox. 

plained 129a 

Duty of Court — It is for Magistrate. 

and not for complainant, to decide, upon 
facts alleged, what offence is committed 

ISGd 

Evidence — Police Prosecutor taking 

advantage of his official position to question 
accused — Galling of Police Prosecutor as 
witness deprecated — His evidence capable 
of being dissociated from other evidence 
and ignored — Trial is not bad 1686 
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Criminal trial 

Evidence — Extra-judicial confessions 

— It is true, that extra-judicial confessions 
are to be regarded with caution — But it does 
not follow that they are always to be re- 
jected — They may be made in such circum- 
stances as to leave no reasonable doubt as 
to their truth 129c 

Evidence — Statements by persons not 

called as witness — Court is not bound to 
accept statements merely because case is 
criminal or certain facts have been admit- 
ted 33f> 

Framing of charge — Several offences 

named in complaint as part of one transac- 
tion — Magistrate framing charge of one 
otience — He is presumed to have discharged 
accused in respect of other offences 186c 

Jurisdiction — Magistrate should not 

usurp jurisdiction he has not got by merely 
altering numbers of sections, e. g., by treat- 
ing offence under S. 220, Penal Code, as 
one under S. 317, Penal Code — Offence of 
serious nature such ns under S. 220, Penal 
Code — Magistrate even if he has jurisdic. 
tion should commit case to Court of Session 
so far ns law permits QGd 

Jurisdiction — Court cannot get juris- 
diction it does not possess merely because 
objection is taken at late stage GGg 

Murder — Accused’s intentions can bo 

inferred from hisacts ll7a 

Private defence — Burden of proving 

such defence is on accused 117c 

Revision — Intorforonce by High Court 

— Clear error in law resulting in a sentence 
of six months' rigorous imprisonment upon 
applicant — High Court should interfere in 
revision 826 

Decree— Binding — Executing Court should 
not go behind decree 1GG6 

Easements Act (0 of 1882), S. 10 — Lessee 
of land, owner of building built upon land 

— Lessee acquires rights of easement with 

respect to use of light or air or support for 
bis building as owner of building: 2116 

S. 33 — Easement of light and air — 

Interference with — Claim for injunction — 
Substantial damage amounting to nuisance 
must be shown to result from disturbance 

— What amounts to substantial damage 
explained — State of property at the time of 
disturbance should be looked into 211a 

^Evidence Act (1 of 1872), Ss. 18 to 21 — 
Ss. 18 to 21 apply also to admissions in 
criminal oases — Incriminating statements 
not admissible as confessions are admissible 
under Ss. 18 to 21 1296 


Eridenoe Act 

• —Ss. 24; to 26 — Admission should be 

rejected when made in snob oiroumstanoes 
that if admission amounted to confession it 
would be excluded by Ss. 24 to 26 129< 

* S. 26 — Applicability of S. 25 is not 

limited only to confessions of offences with 
which accused was charged lS4a 

5. 64 — Previous convictions — S. 64 

does not relate to manner of proof but only 
to proof in certain cases 17d£Z 

Government of India Act ( 1936,25 & 26 
Geo. V, Ch. 42) S. 270 — “Purporting to be 
done” — Meaning explained 204a 

S. 270 — Public servant entrusted with 

money misappropriating it and making false 
entries in cash book — Sanction is necessary 
for prosecution for offence under S. 477A, 
Penal Code, but not for offence under 
S. 409, Penal Code 2046 

Hindu law — Joint family property— There 
is no presumption that any particular pro- 
perty in hands of one coparcener is joint 
family property 50A 

Joint family property — Co-owner after 

partition mixing op his separate moveable 
property with property held in co-ownership 

Burden is on him to prove that immovable 

property acquired after partitiou is from his 
own separate funds COZ 

Maintenance — Claim for future main- 

teuance and residence — There can be no 
question of limitation as claim arises from 

day to day ^0® 

Partition Mother's share — The 

mother is on partition entitled to a share 
equal to that of the son 50a 

Partition — Suit for partition of joint 

family property — Claim by member for 
certain property belonging to him and^ said 
to have been entrusted by him to plaintiff 
personally cannot be made in such suit: 606 

Partition — Plaint claiming partition 

even if witbdrown would, unless oxplain^^, 
afford evidence of intention to separate: 60* 
-Partition— Suit for partition— Defen- 


lant can claim his share without paying ad 
valorem court-fee on his share OOw 

-Partition — Partition suit — Every 


lerson interested in property is plaintiff 


oOn 


Partition — Manager cannot be 

ipon to render general account of his d - 
□gs — He is however bound to satisfy 
vhat property is available for partition. 

Hindu Women’s Right to Property 

18 of 1937)— kot is validly 

ncome.tax— Assessment to taxor e 

ion therefrom - Law in force in 
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Inoome-tax 

assesement must be appliea even if quantum 
of income is income of year preceding year 
of assessment 

Inoome-tax Act ( 11 of 1922), Ss. 3 and 9 

Association of individuals resembling 

Hindu undivided family falls under S. 3— 
Whether assessees form association within 
meaning of S. 3 depends upon facts of wae 

Assessees' father, sons and their wives 

forming Hindu undivided family — Father 
in 1928 separating from sons by partition 
deed which was modified in 1930 — In 1933 
property still held jointly by members sold 
and plot of land purchased in names of all 

Building constructed on plot managed 

jointly for earning income — No evidence of 
division of income amongst assessees — - 
Assessees held formed association within 
the meaning of S. 3 and were owners of pro- 
perty under S. 9 and hence rightly assessed 
under S. 9 (1) 

S. 3 Trustees under private wakf 

constitute association of individuals de 

S. 4(3) a Private wakf created for 

maintenance of settlor’s family — Income is 
liable to taxation 9c 

Ss. 6 and 9— Trustees of private wakf 

are not owners of income — Income should 
be taxed in hands of beneficiaries 9<i 

** S. 8, Proviso 2 — Life Assurance 

CJompany holding tax-free securities is 
entitled to ask that whole interest of tax. 
free securities should bo deducted from 
total income before tax is assessed even if 
that total income is calculated according to 
statutory rules 1*^® 

S. 6, Proviso 2 — Asseasee company in 


obedience to direction of inoome-tax depart, 
ment inserting certain figure as interest on 
tax-free securities in their return — They 
can challenge it in appeal 1*76 

Ss. 33, 34 and 35 — Powers of Income- 

tax Officer in matter of revision are limited 
by Ss. 83, 34 and 35 96 

Injunotion — Suit against mortgagor and 
mortgagee — Prayer for perpetual injunction 
restraining mortgagor from dealing with 
mortgaged property — On basis of aforesaid 
prayer, interim injunction issued to mort- 
gagor — Order allowing relief for injunction 
to be dropped at bearing held not justified 

4ld 

^Insurance — Life — Non. forfeiture clause 
Policy acquiring surrender value — Pre- 
miums not paid — Policy kept alive by sur- 
render value — Subsequent premiums paid 
after due date but before days of grace — 


InBuranoe 

Premiums held effective as if made before 
doe date 209a 

* Life — Person canvassing and receiving 

payments is agent of company — Provision 
that formal receipt of head office only 
would be recognised is not disclaimer of 
agent’s authority — It is merely for benefit 
of company as check on agent s remittances 

2096 

Interpretation of statutes— Words must 
be construed in relation to context 2216 

Preamble — It does not override the 

plain provisions of statute 22l£Z 

-^—Inconvenience and hardship should not 
bo allowed to influence Court in interpreta- 
tion of statute 16 

Karaohi Small Cause Courts Aot (4 of 

1929), S. 14 (b) as amended by Govern, 
ment of India (Adaptation of Indian 
Laws ) Order, 2937— Suit against Governor. 
General in Council for recovery of certain 
sum alleged to have been overcharged by 
Government railway on certain consignment 
is excluded from jurisdiction of Small Cause 
Court 138c 

Land Acquisition Act ^ 1 of 1894), S. Id 

Claim for compensation for injurious 

affection cannot be allowed to be raised for 
first time in reference under S. 18 1526 

Ss. 30 and 54 — Order apportioning 

compensation passed by Assistant Judge “* 
Appeal lies to District Judge 100 

S. 49 Scope— Sub-B. (2) of S. 49 

does not apply only to bouses or buildings 

152a 

Limitation Aot (9 of 1908), S. 7 — Suit 
by father as manager of joint family to re- 
cover debt due to joint family — Minor son 
unnecessarily joined as co-plaintiff — S. 7 
does not apply 166a 

^rt. 120 — Suit for accounts by one co- 
owner against another — Art. 120 applies 

Eight to sue accrues when there is de- 

mand and refusal 50o 

^rt. 132 — Penal'clause which mortga- 

gee may or may not enforce — Time runs on 
expiry of full term of bond (Obiter) 1586 

Arts. 132, 67 and 59 — Mortgage by 

oonditional sale silent as to date of repay. 

ment Date of execution of deed is date of 

repayment — Time.under Art. 132 runs from 
date of execution of deed and not from date 
on which demand is made — There is no 
distinction between money lent and pay. 
able on demand governed by Art. S'? or 
Art. 59 and money lent and charged upon 
land in which no time is fixed, governed by 
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Limitation Act 

Art. 132 — In both cases money is payable 
forthwith 158c 

Minor— Only father and mother are natural 
guardians 50h 

Muslim Dissolution of Marriages Aot 

(fi of 1939), S. 2 (iij — Suit for dissolution 
of marriage by wife — Husband neglecting 
and failing to provide for wife’s mainten- 
anco for ton years — Husband, on Magis- 
trate's order, paying maintenance to wife 
for some months during two years prior 
to suit — Latter fact held did not debar wife 
from relying on S. 2 (ii) in respect of 
earlier period of ten years 23a 

S. 2 (vtii) (a) — Husband’s ill-treat- 

ment Wife forced to degrading position 

of having to live with and being burden 
upon her parents for about twelve years — 
Wife compelled to do without society of her 
husband and could not remarry — Husband 
held made her life miserable by cruelty of 
conduct Fact that wife could by resort- 

ing to distress warrants obtain from un- 
willing husband monthly maintenance of 
Rs. 7.H.0 held did not relieve her of her 
misery 236 

.S'. 2 (viii) (f) — Only very gross 

failure to render to wife her just rights will 
bo considered by Court as ground for dis- 
solution of marriage — Wife separating from 
husband duo to ill-treatment — No real in- 
tention or positive effort on husband’s part 
to treat wife as wife at all much less to treat 
her equitably in accordance with injunc- 
tions of Quran — Case falls within purview 
of S. 2 (viii) (f) 23c 

Partnership Act (0 of 1932), S. .7— Con- 
struction — Sections in Act subsequent to 
S. 9 are mere amplifications and illostra- 
tions of principles embodied in S. 9 73a 

S. 29 — Assignment by ex-partner in 

firm after dissolution — Suit by transferee 
for accounts of dissolved partnership as a 
whole and not for accounts after dissolu- 
tion only — Assignors are necessary parties 
to suit— T. P. .'^ct, S. 130 (2) does not ob- 
viate necessity of impleading assignor : 736 

Payment of Wages Act (d- of 1930), 
Hz. 10, y and 5 — Reduction of certain 
amount per month from delinquent em- 
ployee’s fnture salary ordered as penalty or 
punishment — Reduction amounts to dedne- 
tion within the moaning of S. 15 — Employee 
can claim refund of such deduction as it 
falls neither under S. 7 nor S. 8 191c 

S. 15 — Employer terminating existing 

contract with servant and re-employing 


Payment of Wages Aot 

him at lower rate of pay — No question of 

deduction arises 191d 

S. 17 — Word "direction” in S. 17 in- 

eludes refusal to make direction 1916 

■S. 17 (1) (b ) — Right of appeal under 


S. 17 (1) (b) depends on monetary value of 
claim and not on any finding of trial Court 

191a 

S. 26 — Railway rules or notes there- 
under are not binding on authorities consi- 
dering claims under Act 191c 

’^Penal Code (40 of 1860), S. 75 — 
S. 75 does not provide for enhanced punish- 
ment in case of convictions subsequent to 
offence — It applies only to convictions prior 
to offence — Accused committed to Sessions 
for theftcommittedon 28th October 1938— 
Accused having convictions dated 26th June 
1939 and 20th July 1939 subsequent to 
offence for which he was committed — Con- 
victions held could not be regarded as previ- 
ous convictions within the meaning of S. 75 
— Committal held should be quashed : 207 

H. 70 — Case falling under S. 75, Penal 

Code — Trial under S. 2G0, Criminal P. 0., 
is not necessarily bad — S. 75, Penal Code, 
is enabling and does not create separate 
offence Question whether S. 260, Crimi- 

nal P. C., applies or not to offence falling 
under S. 75, Penal Code, does not arise — 
Rut in cases to which S. 75, Penal Code, is 
to be applied and also in which it is not to 
be applied but previous convictions are to 
be taken into account summary trial is not 
appropriate— Magistrate can, independently 
of S. 75, Penal Code, take into account 

previous convictions 107 

S. 99 Scope of — Constable not hav- 
ing power to arrest trying to arrest person 
meeting with reeistence by third person — 

S. 99 does not apply 82a 

Ss. 117 and Offence under S. 117 

does not necessarily involve offence under 
Section 113 

243 Offence under S. 143 is not 

compoundable 

Ss. 220, 347 and 342 — Words cor- 
ruptly or maliciously” in S. 220 cover con- 
finement for extortion under S. 347— Police 
Sub.Inspector wrongfully confining co^ 
plainants on charge of gambling m futures 
and extorting money from them by puttmg 
them in fear of being challaped for 

which he knew to be 343 

falls under S. 220 and not S. 347 or S. 

and is triable by Court of Sewion ^ 
of lottery tickets found m accused e sfiop 
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Penal Code 

On certain tickets accused’s name entered 
in counterfoils in space for name of seller 
of ticket to ultimate purchaser — Printed 
document beaded by accused’s name in large 
capitals containing proposal to purchasers 
to buy shares in lots also found — Proposal 
and sale under S. 294A held established — 
Publication held established by reason of 
proposal document having been printed in 
press 

Ss. 297 and Section 297 is self- 

contained and is not to be interpreted by 
reference to 8. 441 — Meaning of trespass 
in S. 297 explained — Section 297 is not 
limited to religious feelings— Feelings con. 
templated by it are limited by reference to 
place of worship on sepulture — S. 297 
does not punish acts merely on earthly 
vanity or pride — It does not refer to inten- 
tion only but also to trespass which is 
likely to wound feelings — On death of his 
married daughter and two children, com- 
plainant in their memory errecting stones 
over their ashes in cremation ground — 
Accused, complainant's son-in.law, eleven 
years after his wife's death deleting com- 
plainant’s name from all the stones includ. 
ing that in memory of his wife — On 
evidence and circumstances of case, accused 
held committed trespass with intent to 
wound complainant's feelings — Allegation 
that stones were erected at his expense did 
not entitle accused to delete complainant’s 
name therefrom dSa 

S. 300, Exceptions — Evidence showing 

that murderer is entitled to benefit of any 

exception Falsity of his defence or mistake 

01 Court will not deprive him of that 
benefit 117d 

S. 300, Ulus, (c) — Illustration (o) 

applies also to revolver 1176 

S’. 302 — Sentence — Transportation 

hold proper l68c 

S. 302 — Cruel and wanton murder — 

Fact that it was committed by ignorant 
men excited by communal feelings is no 
ground for reducing death sentence: 120d 

S. 302 — Murder by man armed with 

deadly weapon against unarmed person — 
Death sentence is proper 1176. 

Ss. 347 and 342 — S. 347 includes 

offence under S. 342 366 

S. 37G — Conviction should not be 

based on victim’s evidence alone 1216 

Ss. 383 and 385 — Extortion under 

S. 383 includes potting any person in fear of 
injury and covers offence under Section 385 

3Ga 


Penal Code 

S. 420 — Essence of cheating consists 

in complainant being deceived — Managing 
director of business bolding out high hopes 
to complainant — Complainant entering into 
partnership and investing money — Hopes 
not fulfilled by events — Complainant hav- 
ing access to business books and participat- 
ing in management of business — No offence 
of cheating is committed I98a 

S. 409, Exceptions — Person relying on 

exception must fprove his case and bring 
it within relevant exception — It does not 
help bis case to change from one exception 
to another and finally throw upon Court 
burden of placing his case under appropriate 
exception 92a 

S. 409, Exceptions 3 and 9— On ques- 
tion of "good faith” there is no difference 
between Exceptions 3 and 9 — S. 499, Ex- 
ception 3 does not protect writer repeating 
in any circumstances defamatory mis-state- 
ments of another based on mis-statements 
of facts 926 

Pleadings — Plaint returned to plaintiff 
for presentation to another Court but sub- 
sequently represented to former Court and 
re-admitted without giving same number 
True copies of defendant’s written state- 
ment in first proceeding put on record in 
subsequent proceeding without any objec- 
tion by plaintiff or defendant — They held 
must be taken to have accepted these true 
copies as pleadings of defendant 88a 

Practice — Appeal — Deliberate exorcise by 
lower Court of discretion entrusted to it by 
law — Court correctly stating and appreciat- 
ing facts and neither misunderstanding nor 
misapplying law — Appellate Court will not 
interfere 178c 

New plea — Limitation — Flea of 
founded on undisputed facts can be taken 
in appeal 158a 

Appeal — New plea — Legality of 

partnership as regards its constitution is 
mixed question of law and fact — Court 
cannot raise question for first time in appeal 

73t2 

Errors in procedure — Errors in proce- 
dure can be condoned 9a 

Precedents — Sind Courts are not bound 
by Bombay decisions in absence of any 
Sind decision — Rule for Sind subordinate 
Courts, stated 221a 

•Presidency Towns Insolvency Act (3 of 
1000), S.8( 1 ) — Application under S. 8 (1) 
cannot be made by person not party to 
proceeding in which order was made la 
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IG 

Presidency Towns Insolvency Act 

* S. S (1) — There is no period of limi- 

tation prescribed for application under S. 8 
(1) — But application filed for purpose of 
extending time for appeal should not be 
entertained Ic 

S. 0 (e) — Licensee depositing money 

witli Government of India in connexion 
with his license for salt manufacture — 
Deposit is not attachable in execution of 
(locreo — Assuming deposit to be attachable 
on facts held there was no attachment 
within meaning of S. 9 (e) 193 

Railways Act (9 o/ 1890), S. 3 (7) — 
Cabinman is railway servant 117e 

S. 132 — Name or address need not bo 

in fact incorrect 117/ 

S. 132 S. 132 does not require that 

both name and address should be incorrect 

117(7 

Religious endowment — Temple — Public 
or private — To establish that private temple 
has become dedicated as public temple, 
dedication should be proved 50; 

Sind Courts Act (7 of 1926), S. 37 (1) 
as amended by Government of India 

(Adaptation of Indian Laws) Order, 1937 

Suit against Governor. General of India 

in Council for recovery of certain sum 
alleged to have been overcharged by Gov. 


Sind Courts Act 

ernment railway is excepted from jorisdu. 
tion of Small Cause Court 138a 

S, 37 (1) as amended by Government 

of India (Adaptation of Indian Laws) 
Order, 1937 — S. 37 (1) does not indicate 
that inquiry should be made into real sub. 
stance of plaintiff’s claim 1366 

Sind Frontier Regulations (3 of 1892)^ 
Ss. 8, 12 and 13 Ss. 12 and 13 are 
governed by S. 8 97a 

Transfer of Property Aot (d of 1862)^ 
S. 130 (2) — Partnership — Partner’s posi- 
tion, rights and obligations in relation to 
other partners are not chose in action and 
cannot be assigned — Eight to recover share 
in partnership property is chose in action 
and assignable 73o 

Trusts Act (2 of 1882), Ss. 9d and 95 — 
Co-owner in possession of entire estate held 
in co-ownership is constructive trustee of 
minor co.owner in respect of bis share 

60/ 

Whipping Aot (4 of 1909), Ss. 3 and 6 
— Offence punishable with imprisonment 
under Penal Code — Whipping in lieu of 
punishment for aforesaid offence — There is 
no age limit — Ss. 3 and 5 should be read 
together with provisions of Criminal P. 0., 
relating to whipping 486 
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THE 
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1941 

Sind Chief Court 


^ A. I. R. 1941 Sind 1 

Lobo J. 

In re Firm of Thaioerdas Kalumal 

InaolvoDts. 

Insolvency Case No. 15 of 1936, Decided 
on 15th March 1940. 

• (a) Presidency Towns Insolvency Act (1909), 
S. 8 (1) — Application under S. 8 (1) cannot be 
made by person not parly to proceeding in which 
order was made. 

Tbo power of an Insolvency Court under cl. (1) of 
S. 6 to review, rescind or vary any order made by 
it Is not reetricted as the jurisdiction conferred by 
O. 47, Civil P. 0., but is far wider, However, there 
is no indication in the wording of the sootion that 
review is to bo available to a person not a party to 
the proceeding sought to bo rescinded. Tbo inten. 
tion was to confer a wider jurisdiction without 
departing from the ordinary rule that that jurisdic- 
tion couid bo invoked only by a party to the insol- 
Toncy proceeding which culminated in tbo offending 
order: Cokj law referred, [P 6 0 1, 2j 

(b) Interpretation of Statutes — Inconvenience 
and hardship should not bo allowed to influence 
Court »» interpretation of statute. 

In tbo matter of the interpretation of a statute 
the argufnentum inconvenienti Is always a weak 
argument. Inconvenience and hardship are to be 
relieved by the Legislature and should not be 
allowed to unduly iniluonce a Court in the inter- 
pretation of a section of a statute. [P C 0 2] 

• (c) Presidency Towns Insolvency Act (1909), 
S.8(l) — There is no period of limitation pres- 
cribed for application under S. 8 (1) — But appli. 
cation filed for purpose of extending time for 
appeal should not be entertained. 

There is no period of limitation prescribed for an 
application under ol. (1) of 8. 8 and the principles 
of English law are to govern; and according to 
these principles an application for review, rcecission 
or variation should not bo entertained to save the 
time provided for appeal when the application has 
been filed for tbo purpose of extending the time for 
appealing. (P 7 0 2] 

FatechandAssudomatandSrikishindas II. Lulla 

— for Official Assignee. 

Kundanmal Dayaram — for Applicant. 

Order. — This is nn application by the 
firm of Manghanmal Gurnomal under 8. 8 (l), 
Presidency Towns Insolvency Act, made in 
1241 8/1A2 


the following circumstances : On a petition 
dated 25th April 1938 presented by certain 
creditors to adjudge insolvents the firm of 
Thawerdas Kalumal and its three partners 
(l) Gbellomal, (2) Hariomal and (3) Dewan- 
mal an adjudication order was passed by mo 
on 22nd November 1938. One of the acts of 
insolvency on which that order was made is 
thus set out in the formal order : 

That in suit No. 1257 of 1988 M/s Maogbanmal 
Gurnomal applied for attachment before judgment 
and before the judgment was given tbedebtorswith 
intent to defeat and delay their creditors gave 
undue pKferonce to M/s Manghanmal Gurnomal 
by tmnsforring some ol their shop goods and thou 
got the attachment raised and thus made a transfer 
of property with intent to defeat or delay their 
creators on 29rd April 1988. 

The applicants contend that this was no 
case of fraudulent preference : that the 
insolvents parted with their goods “under 
pressure of attachment &c.:'' that the appli. 
cants acted bona fide. They pray that the 
Court will be pleased to “review and rescind 
the order that the transfer of the goods was 
an act of insolvency and/or was a fraudu- 
lent preference.” Messrs. Fatehchand and 
Lulla who appear for the petitioning crodi- 
tors and the official assignee respectively 
raise two preliminary objections to the 
application. They contend, firstly, that the 
applicants have no locus standi, they were 
not a party to the proceedings in which the 
order of adjudication was made ; they can- 
not therefore apply for review or rescission 
under cl. (i) of S.8, Presidency Towns Insol- 
vency Act. If they are ‘a party aggrieved’ 
their remedy is by appeal under clause ( 2 ) 
of s. 8, Presidency Towns Insolvency Act. 
Their second contention is that in any 
event an application by the appliciints under 
cl. <l) of 8.8 is barred by limitation. It is 
with these preliminary objections that I pro- 
ceed to deal. Now, S.8, Presidency Towns 
Insolvency Act, reads thus : 


A. 1. 
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S. (1) The Court may review, rescind or vary any 
order made hy it under its insolvency jurisdiction* 
(2) Orders in insolvency matters shall, at the 
instance of any person aggrieved, be subject to 
appeal as follows, namely : — 

(a) an appeal from an order made by an oiCcer of 
the Court empowered under S. G shall lio to the 
Judge assigned under S. 4 for the transaction and 
disposal of matters in insolvency and no further 
appeal shall lio except by leave of such Judge; 

(Ij) save as othcr\Yise provided in clause (a) an 
appeal from an order made by a Judge in the exer- 
cise of the jurisdiction conferred by this Act shall 
lio in the same way and be subject to the same pro- 
visions us an appeal from an order made by a 
Judge in the exercise of the ordinary original civil 
jurisdiction of the Court. 

Tho PresidoDcy Tov^ns Insolvency Act, 
as I have had occasion to remark before, is 
modelled on the English Bankruptcy Act 
and S.8 therein is practically a reproduction 
of s. lOft. English Bankruptcy Act, 1914. One 
should therefore have thought that the first 
of these preliminary objections could present 
no difiiculty.and that tho question involved 
•would be found covered by judicial deci- 
sions both Englisli and Indian. Strange as 
it may seem, however, tliero is a curious 
lack of judicial authority on tho point. In 
30 SLR2M,' s.s. Presidency Towns Insol- 
vency Act, and tho interpretation of els. (l) 
and (2) thereof were touched upon by Rup. 
chand A. .7. (’. An order of adjudication had 
been passed against a debtor and duly pub- 
lished in the local Government Gazette : 
one of tho acts on whicli that order of ad- 
judication was passed was an assignment 
of his outstandings jnado by the debtor, and 
an application was filed by the official 
assignee to have this assignment, declared 
void as being a fraudulent preference. The 
assignee appeared to opi>oso tho application 
and sought to prove that tho assignment 
was not a fraudulent preference. It was hold 
by Rupchand A. J. C., that it was not open 
to tho assignee to urge and prove the vali- 
dity of the assignment unless and until ho 
had got tho order of adjudication vacated 
either by making an application for review 
under S. 8 (i). Presidency Towns Insol- 
vency Act, or by filing an appeal against 
the order of adjudication under cl. (2) of 
R. 8, Presidency Towns Insolvency Act. In 
the course of his judgment the learned 
Judge states : 

On bohall of tho opponents reliance has Icon 
placed on tho case in 50 Mad 54 which U perhaps 

1. (’86) 23 AIR 193C Sind 24C : 16G I C 133 : 80 
SLR 281, In re Dovkinandan & Co., OfGciul 
AsAiKnoe V. Hassasing Tahilsing. 

2. (’27) 14 AIR 1927 Mad 526 : 101 I C 12 : 60 
Mad 641 ; 62 M L J 352, OfBcial Aseignee of 
Madras v. 0. R. M. O. R. S. Firm. 


the only case decided by a High Court in India on 
this point and which takes a contrary view. 

This point has been fully discussed in para. TBS' 
of Mulla’s Law of Insolvency. The learned annota- 
tor has expressed the view that the sections of the 
Indian Act which are based on the corresponding 
sections of the English Act should be interpreted 
in the same way in which the English sections- 
have been interpreted in the Chancery case, and 
that according to the true interpretation of thesec- 
tions as they at present stand, the Madras case has 
not been rightly decided. With this view I entirely 
agree. 

Again the learned Judge states : 

But assuming for the moment that the act of 
insolvency, which is the subject-matter of the 
present inquiry, wastheonlyactofinsolvencyreliod 
upoD in the petition and the order of adjudication 
was passed on the footing of such act, and if, in the 
present application, the Court was to reagitate that 
question, and if the contention of tbe opponent 
were allowed, what would be the result? On tbe 
one hand the Court’s order adjudicating thodebtors 
as insolvents stands and is binding on the debtors, 
and, on tho other hand, the Court would stultify 
itself by holding tho transfer of the outstandings to 
tho opponents was not a fraudulent transfer, and 
that being so, the order of adjudication, although 
it stands, is not a good order. Suebastatoof affairs 
cannot bo permitted . . . For these reasonsitwouJd 
appear that tho view taken by the Chancery Court 
in the case referred to above is the proper view and 
should bo acted upon in preference to that taken 
in 50 Mad 541.> 


Tho learned Judge goes on to state ’ 

I am also not satisfied that if this view is ac- 
cpted it results in any re,al hardship upon third 
lersons whoso title to properly is affected by the 
idjudication. Such persons are, os pointed out m 
,ho Chancery case, “aggrieved persons” within the 
ncaning of tho Act. It is, therefore, open to them 
,o move the Court which passed tho ordcrofadjudi- 
;ation under S. 8. cl. (1) of the Act, or, ifsoadvi^ 
o appeal against that order toohigherCourt under 
:1. (M. sub-el. (b) of the same section, to review or 
‘Gseind the order of adjudication. 

Tho Chancery case referred to by the 
earned Judge was the case in (1878) 10 CH D 
the Madras case is reported in 50 Mtd 
S 41 .® A foot-note at the end of the report in 
;he caso inSOSLR 28i‘ states that an appeal 
w.as filed against tho decision of tho learned 
Judge but was compromised and withdrawn. 
Now this is not an authoritative decision 
Dn tho question involved in the first of tho 
two preliminary objections. The point was 
not before tho learned Judge for decision 
find his remarks therefore with regard to 
els. (1) and (2) of s. 8. Presidency Towns 
Insolvency Act, are more or less obiter. Eu& 
the learned Judge had many years experi- 
ence of -the working of “ 

India and his remarks, though obiter, are 

without doubt entitled to great ^ 

This point came up again in 

manner before^a, Bench 

3. (1878)-10 Cb P 3 : 48 L J 17 • 8® 

. 27 \V R 277i Ex parto Lcaroyd, In re 
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AIR 19flG Sind 71.* In this case there was 
an application by one Phulumal Bashumal 
purporting to be under Ss. 8 and 90, Presi- 
dency Towns Insolvency Act, read with s. 151, 
Civil P. C., that there should be deleted 
from the order of adjudication passed by the 
Insolvency Court an act of insolvency the 
inclusion of which the applicant contended 
was greately to his prejudice. There had been 
an appeal by the debtor against the adjudi- 
cation order made by the Insolvency Judge 
and certain remarks of the learned Judges 
of the AppelLate Court were relied upon as 
upholding the order of the Insolvency Judge 
on one act of insolvency but excluding the 
IMirticular act of insolvency which affected 
the applicant. The High Court refused to 
interfere for the reason that the applicant 
was the brother-in-law of the insolvent, 
that ho was an aggrieved party within the 
provisions of S. 8 (2), Presidency Towns 
Insolvency Act, and that ho could have 
appealed against the order of adjudication 
but ho had not done so. The concluding 
words of the judgment are these : 

Ho could hiivo appealed from the order of (he 
iDsoWeucy Judge dated Cth February 1934 » but bo 
did not do 80 . Instead of that he applied to ub in 
review on lltb Soptombor 1935. Wo do not think 
that there have b^n ahown to qs any grounds at 
all why we should extend the period of limllution, 
or why we ebould exercise in review our powers 
under S.6» Prci»idoucy Towns Insolvency Act, oven 
if wo should bold that upon the application of a 
person who is uot a party to these procoedlogs wo 
could so uzorcisc those powers. We think that justice 
requires that this application should bo dismissed. 

The sivnio J^gdcH of which I was a mem. 
her has again in BhawaJiidas Jethanand v* 
Jeth.%in{jh Ramsingh^ and others referred 
to clfl. (l) and (2) of 8 . 8 , Presidency Towns 
Insolvency Act, in these words: 

Kow no doubt the appellant is a person aggrieved 
by tho order against which ho appeals and there 
wore open to him two remodies under S. 6, Presi* 
dcijcy Towns Insolvonoy Act. He could have asked 
the Insolvency Court to review, rescind or vary its 
order under cl. (I) of this section. Under cl, (2) of 
the section be has a right of appeal from the order 
of tho learned Judge to the High Court. In (187S) 
10 Ch D 3,9 it was held that a third person whose 
title to property is affected by an adjudication 
order is a person aggrieved by it and is entitled to 
appeal from it. The appellaut took no action under 
cl. (1) of 8, 8, He did uot apply to tho Insolvency 
Court to review or rescind its ord*^r as ho could 
havo dono. Kor is bo entitled in any appeal under 
cl. (2) of S. 8 to succeed on tho basis merely of 
absence of notice by the Insolvency Court before it 
passed the order appealed against. He can only 
urge before ub that tho circumstances of tho case 
are such that it is highly inequitable and unjust 

4 . V’3G) 23' AIR 1980 BindTl l68"rc'’i2^Jitha^ 

nand Murijmal v. Ghanahamdas. * 

5. (*86) 26 AIR 1938 Sind 62 : 175 I C 214 : 33 
8 L B C72, 


that an order bo vitally affecting biB intcrcsta 
Rboold have been passed tebind his Lack and witb« 
out notice to him and in circuinsLances when he 
had no means of knowing of the existence of the 
proceedings in which that order was passed against 
him. In tho present case, however, it appears to us 
idle to coDtend that the appellant was placed in 
such a situation. On the contrary wo have every 
reason to hold that tho appellant delitorately rc^ 
frained from participating in the proceedings which 
culminated in the order of adjudication. 

The matter before this Bench however 
was an appeal under cl, (2) of s. 8, Presidency 
Towns Insolvency Act. and the remarks 
in the judgment referred to above must 
therefore again be regarded as obiter. It is 
thus clear that so far as our own Court is 
concerned there is no anthoritative decision 
upon this point. Turning to the other High 
Courts in India the case in 21 Bom L R 
is a case in point. It is a judgment of a 
single Judge, Sir A. Marten, then Mr. Justice 
Marten. The point in that case was this. An 
order of adjudication had boon made on a 
petition by certain creditors against a firna 
in which there were five partners. Later tho 
order of adjudication was annulled by the 
Court in respect of two out of the five part- 
ners. Another set of creditors thereupon 
presented a petition asking for the re-adju- 
dication of the two partners in respect of 
whom the adjudication order had been 
annulled. One of the qnestioDS before the 
learned Judge was whether the petition fell 
under cl. (l) of s. 8, Presidency Towns Insol- 
vency Act, and whether tho petitioners were 
competent to apply under that sub-section. 
The learned Judge says : 

Tho Advocate-Oeneral rather hinted that as (he 
petitioning creditors No. 2 wore not present at the 
hearing of or eorved wi(b tho application when tho 
annulment order was mado that tborefore they 
would not bo persons who can obtain a roviow. I 
havo not bad the benefit of a detailed argument on 
tho point or been reforred to such authorities as 
thero may be, but personally I think that ibis B. 8 
ought to be given as wide an operation as it baa in 
tho English Bankruptcy Court, and that when on^ 
considers the inature of bankruptcy jurisdiction, 
afloctiog as it does a large number of pereons all of 
whom arc not noccsBarily before the Court, one 
may properly conaider that bankruptcy cases aro 
pre*eminent]y those where a review of previous 
decisions may be useful. This case is, I think, a 
good illustration of what I moan. Petitioning 
croditors No. 1 got an order of adjudication. It is 
alleged « . « • they have been squared b; the alleged 
insolvents. At any rate they do not appear to 
oppose tho annulmeot, and accordingly thoadjudi- 
cation order ia annulled on a statement of facts 
which, to say tho least of it, omits many material 
matters. In xny opinion that is a class of case 
wbero people like petitioning croditors No. 2 who 

6. (*18) 6 AIR 1918 Bom 20 : 50 I 0 437 : 21 Bom 
L R 190, In re Johannal Pannaji; Exiparte 
Prithviraj Bbagwan, 
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were not present or given any noticoof thoproposed 
annulmontaroundoubtedly aggrieved or prejudiced 
l)y the decision of the Court. That is exactly a 
class of case whore in my opinion the Court may 
usefully review or rehear its decision in the case. 
It is quite different from an ordinary litigation 
between A and B where the case is heard out and 
•where to ask the Judge to rehear the case is almost 
intolerable. The proper remedy in that case is to 
appeal if the party has reason to think that the 
decision is erroneous. But bankruptcy cases are 
difTerent, for ordinarily the Court does not hear 
each creditor individually hut looks to the official 
assignee to represent the general body of cr^itors. 
It may sometimes happen therefore that an indiyi. 
dual creditor who does not inform the official 
assignee of the true position may be prejudiced by 
a decision of the Court passed on imperfect infor- 
mation, I accordingly think that the proper proce- 
dure here is not to appeal to the Court of appeal by 
Icjive, but is to apply to the Court uuder its powers 
of review under S. 8. 

It is to be noted that the learned Judge 
admits that the point as to the applicability 
of S.8 (l), Presidency Towns Insolvency Act, 
was "rather hinted at” by the learned 
Advocate-General. It is also to be noted 
that the learned Judge admits in the pas- 
sage quoted above tli.at ho is merely ex- 
pressing a view hut has not had the bonoQt 
of a detailed argument on the point or been 
referred to any authorities. It is to bo fur- 
thor noted in regard to this case that the 
decision of the Judge actually burned on a 
question of fact. The learned Judge found 
as a fact that the two persons in respect of 
whom the adjudication order had been 
annulled were partners and as a result of 
that finding they wore re-adjudicated insol- 
vent. No doubt in making this order the 
learned Judge exorcised the jurisdiction 
vested in him under cl. (l) of S. 8, but it 
would appear that ho acted suo motu and 
that the question whether petitioning crodi- 
tors No. 2 were or were not entitled to pro- 
sent a petition for review under cl. (0 of S. 8 
was not decided or found necessary to be 
decided. 

The one other Indian case referred to 
from the Bar in which the question involved 
in the first preliminary objection I am deal- 
ing with was touched upon is the Full Bench 
decision of the Calcutta High Court in 56 
cal 667.^ But here again it would appear 
that the remarks on the point were in the 
nature of obiter dicta. The facts in this case 
were these. In the matter of the insolvency 
of one Sailendra Krishna Roy a firm of credi- 
tors called Nabin Chandra Ram Chandra 
Shah applied to the Registrar in in solvency 

7. (’28) 16 AIR 1928 Cal 786 : 116 I 0 29 : 66 Cal 

667 : 33 O W N 21 (P B), Sarat Kumar v. Nabin 

Chandra. 


for an examination of Kumar Sarat Roy the 
father-in-law of the insolvent under B. 36, 
Presidency Towns Insolvency Act. An exa- 
mination was held. But the creditors Nabin 
Chandra Bam Chandra Shah apparently 
were not satisfied and applied to the Regis- 
trar in insolvency for further examination 
of Kumar Sarat Kumar Roy. This applica. 
tion was acceded to by the Registrar. Kumar 
Sarat Kumar Roy however appealed to the 
Judge in insolvency to vacate the order of 
the Registrar and dispense him from appear- 
ing before the Registrar pursuant to his 
order. The learned Insolvency Judge came 
to the conclusion that on the merits the 
order of the Registrar should not be inter- 
fered with. Kumar Sarat Kumar Roy ap- 
pealed to a Division Bench and this Division 
Bench referred the following question of 

law to the Full Bench : 

Whether an application to a learned Judge exer- 
cising insolvency jurisdiction on the original side 
foe the discharge of an order made by the Regis- 
trar in insolvency for the attendance of a witness 
under S. 36 of the Act is an appeal under cl. (a), 
sub-s. (2), S. 8; or is an application under sub-s. (1) 
of that section or is an application of another and 


vbat kind. 

The judgment of the Court was delivered 
)y Rankin C. J. He bold in the first instance 
;hat the Registrar in insolvency was a Court 
within the meaning of S.8, Presidency 
fowns Insolvency Act. Referring to sub-s. (1) 
)f s.8 the learned Chief Justice states : 

Now the provision in sub-s. (1) of S. 8, is a pro- 
/ision of no narrow character. It is quite true that 
when a Court has decided a matter in the proseuM 
)f all the parties It will not readily listen to the 
mtty who has lost, making an application that 
ho matter be re-opened and re-heard. At the same 
.imo this consideration has no place in cases of 
•x parte orders and it is well settled under the 
^me words of the English section that the powers 

von to the Court from time to time to alter of 






narrow limits. 

The loarned Judge then quotes a para- 
graph from the judgment of Mr. Cave J.. 
(1801) 1 Q B 463.® Later in his judgment 
the loarned Judge states referring again to 


iB contrary to the motion 

view .such as is contemplated In that sub-MJ) 

the application should bo m<Mle to ay tribu- 
jxcopt the tribunal that made the order . . . - 
particular case in which It is j 

, recourse to a higher t«*>unal than t^ 

in order that bis order may ^ Via 

Ur dealt w th by sub-s. (i) ol 3 . b. 

ZtZ Iho Aral .ub-»««oa by 
that the right of appeal is butS 

who arc parties to the 
person ag griovod thoreby. an d it 

l89ijTQ"ir468 : 60 L J y B 
W R 399 : 8 Morrell 80, In ro Tobias , 

to Tobins. 



1941 In re Firm Thawerdas Kalumal fLo6o Sind 5 


taot principlo in insolvency that persons may be 
aggrieved by an order to which they are not parties; 
and if they are, there is a right of appeal. 

Now here again it appears quite plainly 
that the remarks of the learned Chief Justice 
relating to cl. (1) of S. 8 are merely obiter. 
The petitioner in this case Kumar Sarat 
Kumar Boy was a party to the proceedings 
in which the Registrar had made an order for 
examination under s.SG, Presidency Towns 
Insolvency Act, and therefore even upon a 
restricted construction placed upon cl. (1) of 
S.6 such as is contended for in the present 
case he was entitled to move the Court 
for review. The real matter before the Full 
Bench was that contained in the reference 
which has been set out above, and the 
answer of the Full Bench thereto was that 
in the opinion of the Full Bench an appli- 
cation to the Judge exercising insolvency 
jurisdiction to discharge an order made by 
the Registrar for attendance of a witness 
under s. 36 was an api^eal under cl. (a) of 
Bub-s. (a) of S.8. It would appear therefore 
that a decision on tho point involved in the 
first preliminary objection is not to l>e found 
in any report^ cose of any of the High 
Courts in India. Sir Dinshaw Mulla in his 
work on tho Law of Insolvency in para. 777 
states : 

An application (or a rebearing under S. 8 (1) can 
only bo mado by a person who was a party to tbo 
procoediiig in which the order was made. In this 
respect tbo right of rehearing is much moroHmited 
than tbo right of appeal in insolvency, for tho 
right of appoal is given not merely to persons who 
are parties to tbo original order but to any person 
aggrieved thereby. 

Tho learned author relies for this state- 
ment on the Full Bench decision of the 
Calcutta High Court rei>orted in 56 Cal 667^ 
and on tho case in (1004) 2 KB 299.** Tlio 
learned author proceeds to state : 

In II Bombay caso, 21 Bom L R 190,® a firm was 
adjudicated insolvent on the petition of a creditor. 
Subsoquontly two of the partners constituting tbo 
firm applied for an annulmont of theadjudicatiou, 
and tbo order was made. Afterwardsanother credi- 
tor of tho firm applied to tbo Court to ro-ndjudicato 
them insolvent. Tbo Court held that tho proper 
course was to apply to rescind the annulment 
under 8. 8 (1). The application was accordingly 
amended and the annulmont set aside. The Court 
obaorved that tbo proper course was not to proceed 
by way of appeal, that the applicant was a person 
aggrieved by tho order of annulment, and that 
according to tho English cases the applicant was 
entitled to a review. It is quite true that tho 
applicant was a 'person aggrieved’ within s. 8(2)(b), 
but that circumstance gave him a right of appeal 
from the order of annulment, and not a right of 

9. (1904) 2 K B 299 : 73 L J K B 724 ; 91 L T 

222 : 11 Mansoii 184 : 20 T L R 474, In ro John 

Roberts &, Co. ; Ex parte Bonsoline Manufac- 
turing Co. 


review under 8. 8 (1), be not being a party to tbo 
original order. Tbo English caseswhich the learned 
Judge had in view were cases not of review oc 
rehearing, but of appeal. 

It would appear therefore that the judg- 
mont of Marten J., in 21 Bom L R 190^ has 
not the approval of Sir Dinshah Mulla, an 
acknowledged authority on insolvency law. 
I have neither myself found nor have I been 
referred to any English decision bearing 
directly on the point involved in the first 
of the preliminary objections I am dealing 
with. The case in (lft78) 10 ch i) 3® has been 
cited at the Bar but is of little assistance 
because it was held in that case that a third 
person whose title to property was affected 
by an adjndication order was a ‘person 
aggrieved’ by it and was entitled to appeal 
against the order. The only other English 
caso to which 1 have been referred is the 
one to which Sir Dinshah ilulla refers 
namely the case in (1904) 2 KB 290.“ But 
if that case is examined it will bo found to 
be of little use. In the report of the case, 
however, the argument of the learned coun- 
sel of tho parties bas been set out and at 
p. 302 of the report, Vaughan Williams L. J. 
is reported to have made the following 
statement : 

I tbiuk that an application under S. 104 foe 
rehearing can only be made by the person against 
whom the previous order was made. 

In Halsbury’s Laws of England, vol. 2, 
Hailsham Edition, para. 551 it is stated : 

It is provided that every Court with bankruptcy 
jurisdiction bas power to review, ro-sclnd or vary 
any order made by it whilst acting under such 
jurisdiction. In this respect the Court exercising 
bankruptcy jurisdiction has larger powers than it 
has in the exercise of its ordinary jurisdiction, tho 
general principle being that a final order of a Court 
mado in a litigation cannot bo altered by tbeCourt 
which made it. 

The power to review an order can only be exer- 
cised by tbo Court which mado it. And so where 
the order of the Judge has been wrongly drawn up 
by the Registrar and filed, the Registrar cannot 
afterwards alter it. 

It would seem that an application for a re-bear- 
ing can only be made by the person against whom 
the original order was mode. 

In the foot-note to this paragraph the 
statement of Vaughan Williams L. J., in 
(1904) 2 KB 299® is referred to in support of 
this statement. Of necessity therefore one 
has to fall back on the wording of S.8, 
Presidency Towns Insolvency Act, itself, 
and try to gather from it the intention of 
the Legislature. Section 90, Presidency 
Towns Insolvency Act, provides that : 

In proceedings under this Act the Court shall 
have the like powers and follow tho like procedure 
as it has and follows in the exercise of its original 
civil jurisdiction: 
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Provided that uotbing in this sub-section shall 
in any way limit the jurisdiction conferred on the 
Court under this Act 

Reading Ss. R and ^K) together it is, I think, 
app arent that a Court exorcising insolvency 
jurisdiction lias the power of review con- 
foiTod on a Court of ordinary original civil 
jurisdiction liy o. 47, Civil P. C. But the 
jurisdiction to review contained in 0.47, 
Civil P. C., is of a restricted nature. As by 
s.(> 0 , Presidency Towns Insolvency Act, it 
is provided that nothing in sub-s. (l) is to 
liiuib the jurisdiction conferred on the Insol- 
vency Court by the Presidency Towns Insol- 
vency Act it follows that the power of an 
Insolvency Court uuder cl. (i) of S. H to 
review, rescind or vary any order made by 
it is not restricted as the jurisdiction con- 
ferred by o. 47, Civil P.C., but is far wider. 

Now in cl. (l) of s.a it is not specified 
who may move the Insolvency Court for 
a review, rescission or variation of an 
order made: in cl. (2) of the same section 
which provides for an appeal, tlio right of 
appeal is specifically conferred on 'any per- 
son aggrieved', and clearly the words ‘any 
person aggrieved' are not confined to the 
parties to any jirocceding in an insolvency 
Court but extend to persons not parties to 
a proceeding who may bo prejudicially 
affected by an order of the Insolvency Court. 
If it was tho intention of the Legislature to 
confer u{K)n an aggrieved person not only 
the right to appeal from an order from 
Insolvency Court prejudicial to his interest 
but tho right also to apply to an Insol- 
vency Court to review, rescind or vary its 
order, there seems to bo no reason why 
the Legislature should not have specifi- 
cally said so. If such was tho intention of 
tho Legislature one should have expected 
cl. (i) of S. 8 to road: "any person aggrieved 
by an order made by a Judge in the exer- 
cise of the jurisdiction conferred by this 
Act may apply for review, rescission or 
variation of such order. ” Ordinarily it is 
only the parties to a legal proceeding who 
are entitled to question the correctness of a 
decision or order made therein by a civil 
Court by appeal, revision or reviesv. While 
it is clear that tho intention of the Legisla- 
ture in enacting cl.(l) of S. 8 was to extend 
the jurisdiction of an Insolvency Court in 
the matter of review to cases not covered 
by O. 47, Civil P. C., there is no indica- 
tion io the wording of tho section that 
review is to be available to a person not a 
party to the proceeding sought to be res- 
cinded. Tho intention was to confer a wider 


jurisdiction without departing from the 
ordinary rule that that jurisdiction could 
be invoked only by a party to the insol- 
vency proceeding which culminated in the 
offending order. It would appear also that 
the Legislature, aware of the fact that orders 
in insolvency proceedings often affected pre- 
judicially the rights of persons not parties to 
a proceeding, of set purpose in cl. (2) of S. 8 
conferred the right of appeal against an 
order of an Insolvency Court not only on 
the parties to a proceeding before that 
Court but on 'any person aggrieved’ by an 
order made by tho Insolvency Court. 

It has been argued that it could not have 
been the intention of the Legislature to 
differentiate between an aggrieved person 
who is a party to a proceeding in an Insol- 
vency Court and an aggrieved person not a 
party; if tho former has two remedies 
against an order of the Insolvency Court, 
review and appeal, why should the latter 
have one remedy by appeal only ? Tho 
Legislature could not have intended to im- 
pose this hardsliip upon one sot of aggriov- 
od persons to have one remedy only, that of 
appeal, was a definite hardship when one 
considered what would be tho scope of an 
appeal when tho person aggrieved had had 
no opiK)rtunity to place on tho record any 
material wliatovcr for consideration by an 
Appellate Court. I think this argument is 
not difficult to answer. In the first place in 
tho matter of tho interpretation of a statute 
tlio argumentum inconvenienti is always a 
weak argument. Inconvonionco and hard- 
ship aro to bo relieved by the Legislature 
and should not bo allowed to unduly infiu- 
onco a Court in the interpretation of a sec- 
tion of a statute. In tho second place it is a 
matter of considerable doubt whether any 
hardship at all results to an aggrieved per- 
sou by the fact that tho one remedy of 
appeal alone is open to him. Tho powers of 
a civil Appellate Court under the Civil Pro- 
cedure ^de are very wide and Rr. 25, 26, 
27 and 33 of O. 41 entitle tho Appellate Court 
to meet any difficulty or fill atiy lacuna that 
may have been ocaisionod by tho fact that 
tho appellant aggrieved person was not a 
party to the proceeding in wliich tho order 
appealed against was passed. It ^ 

me that the opinion of Vauglian 
L. J., and of Sir Dinsliah Mulla. acknowlodg^ 
authorities on the law of iDsolvoncy. is the 

correct opinion and must be • 

hold, therefore, that the applicants m to'J 
case have no locus standi and have no ngh 
to apply under cl. (l) of 3. 8, Prosideuey 
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Towns Insolvency Act, for a review of the 
adjudication order. Their remedy is by 
appeal under S. 8, cl. (2) (b). 

In the view timt I have taken of tlie first 
preliminary objection the second really does 
•not arise. But as the matter has been argued 
before me at considerable length, I propose 
to deal with it but ns briefly as possible. 
Here again there is a conflict as to what 
Article, if any, of Sch. l, Limitation Act, is 
applicable to an application under cl. (l) of 
e. 8 praying for a review, rescission, or 
variation of an order made by an Insol- 
vency Court. In 13 Bom 520*® a decision of 
their LordshiiJS of the Privy Council, it was 
held that an Insolvency Court was a Court 
of ordinary original civil jurisdiction. Now 
Art. 162 of sch. 1, Limitation Act, provides 
for a review of judgment by certain High 
Courts in India and the Chief Court of Sind. 
As our Court is still the Court of the Judi- 
cial Commissioner of Sind, it does not appear 
that Art. 162 can apply in the present 
case. Article 173 however applies to a review 
of judgment except in the csises provided for 
by Arts, ir.l and 162. If Art. 173 applies in 
the present case the period of limitation is 
90 days from the date of the order sought 
to be reviewed. In A 1 li 1920 Rang 229 ; 7 
Rang 201** it was held that Arts. 162 and 
173 of Sch. 1, Limitation Act, wore not appU- 
cable to an application under S.8(l), Presi- 
dency Towns Insolvency Act, but that the 
Article applicable was Art. 181. The joint is 
thus dealt with in SirDinshahMulLi's Law 

of Insolvency, page 525, para. 780 : 

As under (bo Bankruptcy Act, so under the Pro* 
(ddoDcy Towns losolvoucy Act, do limit of time is 
fixed for an applicaiioD (or ro^be^iring* It has Ixod 
hold under tbo Bankruptcy Act that an applicatiOD 
for a review should bo made within the time limit* 
ed lor appeal, though it may be entortainod on 
special grounds after tho expinition of that time. 
No review, however, is allowed after tbo time for 
appealing has expired if tho real object is to got tho 
benefit of an appeal by moans of a ro- bearing. Id a 
Madras caso the questioD arose whether tho Limi* 
tation Act, 1908, applied to an application under 
B. 8 (1), Presidency Towns Insolvency Act. Tho 
Court did not express any opinion on tbo point hut 
hold that oven if Art. 162 which provides a ^riod 
of 20 days from tho date of tbo order, applied to 
tho caso, the Court had tbo power under S. 5 of 
that Act to extend tho timo if sufllciont cause was 
shown, and that sufficient cause bod been shown 
in that case to extend the time. Tho same question 
nroso in a Pangoon caso where it was held that 
Art. 181, Limitation Act, applied and tho period of 
limitation was three years from tho date when tho 
right to apply accrued. It is submittod that this 

JO. (*89) 18 Bom 620 : 16 I A 166 (P C), Caodos 

Narrondas Navivabu v. C. A. Tornor. 

Jl. (’29) 16 AIR 1929 Rang 220 : 118 I C 615 : 7 

Rang 201, In ro L. W. Nassee. 


decision is erroneous, and that there is no time 
limit for an application under 8. 8 (1), Presidency 
Towns Insolvency Act. The section provides not 
only for a review, but also for a rescission or varia* 
tion of an order. It is submitted that the principles 
of English law apply to cases under tho Presidency 
Towns Insolvency Act. 

Obviously Art. 162 of Sch. l, Limitation Act, 
can have no application, nor in ray opinion 
is Art. 173 applic<able, for, sub-s. (l) of s. 0 
provides not only for review but for rescis- 
sion and variation. The view of the Rangoon 
High Court was that of a Single Judge of 
that Court and with all resi>ect to that 
learned Judge his reasoning is \>y no means 
convincing. It would appear that Art. 181 is 
confined to applications under the Civil 
Procedure Code. It would appear then that 
Sir Dinsbah MuUa's opinion is correct that 
there is no |)eriod of limitation prescribed 
for an application under cl. (l) of s. 8 and 
that the principles of English law are to 
govern : and according to these principles 
an application for review, r^cission or 
variation should not be entertained to save 
the time provided for appeal when the ap- 
plication has been filed for the purpose of 
extending the time for appealing. Under 
the last clause of S. 8 the period of limita- 
tion for an appeal under 8. 8 (2) (b) will be 
90 days. In (1884) 12 Q B D497,*-Cotton, L. J. 

said : _ . 

This is an appeal from the refusal of the Regis- 
trar to rehear a bankruptcy petition and to reverse 
an order of adjudication which ho had made upon 
it. Tho objection is taken that no provision is 
i made by the Act or tho rules as to the time within 
which an application (or a re hearing is to be made 
and that the application was made to the Registrar 
in tbo present case after tho time for appealing 
from tho order had expired, and it is said that that 
is a (atal objection. Possibly, in our view of the 
present case, it is not necessary (or us to decide 
this point. But I am unwilling that any doubt 
should bo entertained as to tho power of tbo Court 
to rehear. It is, however, a power which must bo 
exercised with great caution, and it ought not to 
he used in order to extend tbo time (or appealing. 

Reference may also l>o made to the cose 
in (1873) 43 L J Bk 105.*^ In (1891) 1 Q B 463,® 
Cave J. said : 

One general although not invariable rule has 
boon laid down for guiding tbo Court in tho exer- 
cise of its discretion under this section, viz., that 
tho Court should not grant a re-hoaring whore tho 
only object of the applicant is to obtain another 
opportunity for appealing from the decision of tho 
Judge when he has let tho timo for appealing from 
tbo original decision go by. Tbo universal practico 
of fixing a limit of timo on the power to appeal is 

127(1884) 12 Q B D 497 ; 63 L J 671 :~60 

L T 744 ; 82 W R 839 : 1 Morrell 60, Ex parto 

May ; In ro, May. 

13- (1873) 9 Cb 127 .* 48 L J Bk 105 : 29 L T 

713 : 22 W R 198, Ex parto Mockay; In re 

Joovons. 
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derived from the general maxim, interest rei'pnh* 
heer ut $il Jinis htium" but the maxim should not 
he extended loyond the limit of its utility. 

In India under s. 5, Limitation Act, an 
ai>plicant would be required to show "suffi- 
cient cause" for delay in prosecuting an 
application for review. Now in the present 
case, the order of adjudication was made on 
22nd November 1938 and the application 
with which I am now dealing was filed on 
2Hth September 1930. It has therefore been 
made nearly ten months after the order of 
adjudication, and long after the expiry of 
the i)eriod of appeal. As a result of this 
order of adjudication the official assignee 
addressed a letter to the applicants on 7th 
February 1939 calling ui>on them to furnish 
a list of the goods taken jxjssession of by 
thorn and return the same or the value 
thereof to him. To this letter the applicants 
through their advocate replied on 18th 
February 1939 repudiating tlie claim of the 
official assignee, contending tliat the trans- 
fer was not with tho intention to defeat and 
delay the creditors of Thawerdas Kalumal 
or to give undue preference to any one cre- 
ditor. The cntortaimiient of tlie application 
for review in tliose circumstances must 
clearly ho refused as a more attempt on tlio 
part of the applicant to enlarge the time for 
ju'csenting an appeal. No attempt has been 
made to show sufiiciont cause for the delay 
of ton months. Tho preliminary objections 
raised on behalf of tho official assignee ac- 
cordingly prevail and tliis application must 
be dismissed. As the law on tliese joints 
was by no means clear I think I should 
make no order as to costs. 

R.S./R.K. Application dismissed. 
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Davis C. J. and Lobo J. 

Mohanlal Jokhuram — Defendant 

— Applicant 
v. 

Parmanand Hotchand, Firm — 

Plaintiffs — Opponents. 

Revn. Appln. No. 64 of 19.38, Decided 
on 9th May 1940, to revise order passed by 
Judge, Small Cause Court, Karachi, D/- 10th 
May 1938. 

Civil P. C. (lOOS), O. 21, n. no rtn<z 0. 30— 
Saii under O. 30—0. 21, Tl. 50 does not exclude 
enquirij as to u'hclhcr a parlij to s\i\t is liable as 
■partner becatwie he held himsel) out as such — 0.21, 
a. 50 not limited to jinding of fact whether 
particular person is or js not jmrlncr. 

O. 21, R. BO (2) 13 not limitod to a fimliog ot 
•act as to whether a per.‘<OD is or ia not a partner. A 
'-ourt has under O. 21, R. 60 jurisdictioo to inquire 


and decide whother a party to the suit under 0. 30 
is liable as a partner within the meaning of O. 21, 
R. 60 (2) because he held himself out to the plaintiff 
as such : (1908) 88 L T 284, Bel. on; A I R 1929 
Mad 733 (FB), Disting. [P 9 C 1] 

Fatehchand Assudomal for P. S. Shahani — 

for Applicant. 

Hukuviatrai M. Eidnani — for Opponents. 

Davis C. J. — This is an application in 
revision against the judgment of the Judge of 
the Small Cause Court, Karachi, who decided 
that in execution of a compromise decree in a 
suit by a firm against a firm under 0. 30, Civil 
P. C., he could under the provisions of 0. 2 i, 
R.50, Civil P. C., inquire and decide whe- 
ther a party to the suit was liable as a 
partner within the meaning of 0.21, R.50 (2), 
because he held himself out to the plaintiff 
as such. The defendants in the suit under 
0.30, Civil P. C., were father and son, and 
finally the suit was compromised, and it 
was agreed under the terms of the compro- 
mise that tho question of the liability of the 
father Mohanlal as a partner should bo 
inquired into and decided in execution pro- 
ceedings, and it is now said that the inquiry 
in the execution proceedings cannot extend 
beyond an inquiry as to the simple question 
of fact, whether Mohanlal was a partner of 
his son Eamchand, and tho further question 
as to whether ho held himself out within 


the meaning of s. 28, Partnership Act, to 
be a partner could not bo inquired into. 

But we do not think that it was ever in. 
tended that 0. 21 , R. 60. Civil P. C., should be 
construed in so narrow a manner as to 
exclude an inquiry under this order and rule, 
as to whether the person named as a defen- 
dant in a suit under o. 30 is liable as a part- 
ner because ho held himself out as such, 
Mr. Fatehchand who appeared for the 
applicant said that he had no direct case 
upon the point and referred us to a case 
which relates to tho liability of legal repre- 
sentatives of a partner, arguing that by 
analogy tho words under o.2l, R.50. Civil 
P. C., should l>e strictly construed "os being 
a partner” meaning "as being in fact a part- 
□or." Tlie case he referred us to was 52 Mad 
J85.‘ Bub wo do not think that we are here 
xincerned with the question of the liability 
)f a partner's legal representative, and we 
ihall deal with such a case when it nri^s, 
Wo have however a case before us. (I903t 
i8 li T 28-1.=* in which the terms of 0. 48A. R. 8. 

)f the Supreme CouTtjwoTeJ^preted^^ 

I. (’29) IG’aIB 1929 Mad 733 : 119 I ^ ” 

Mad 888 : 57 SI L J 844 pB). Mahomed Yu 

V. Muhammad SaduHa gg ^ T 284: 

> 1 K B 854: 72 L J K B 420. oo ^ ^ 

MwSm: 19 TLR948. Davis v. Hj-man A Co. 
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there ia no difference of any substance be- 
tween the terms of that order and the terms 
of 0 . 21 , R.50 ( 2 ), Civil P. 0. The words 
quoted in the judgment of Sterling, L. J. 
are (p. 286) : 

If tbo party vrbo bas obtaiood jadgmoot or an 
order claims to be entitled to issue execution 
against any other person as being a member of tbo 
firm 

he may apply for leave to do so and the 
Lords Justice in that case held that those 
words were wide enough to include a person 
who held himself out to be a partner, and 
therefore was liable as such. And reading 
0.21, R.60 (2), Civil P. C., we think that the 
words “as l)eiDg a partner in the firm” which 
are in effect the same words os “as being a 
member of the firm" in 0.48A, B.8 of the 
Supreme Court Rules, are wide enough, when 
road with the words which follow, to include 
a i)er8on who holds liimself out as a partner 
in the firm and is therefore liable as such. 
The words "as being a partner in the firm” 
in 9uh-r. ( 2 ) of 0. 21, R. 60 , Civil P. C., mean 
also, it appears to us, as if he wore a partner 
in the firm, and that sub-rule refers to this 
liability as a partner. It is not limited to a 
finding of fact Jis to whether a particular 
person is or is not a partner. In (1U03) 88 L T 
284’* Sterling L. J. said: 

In my opinion tbo moaning of tbo rulo is tbot 
BUcb questloiiB uro to bo tri^ in this proceeding 
under tbo rulo and not in another action. It is 
BUggested that, if this bo allowed, tbo person alleged 
to bo liable might bo deprived of a defence to tbo 
claim in tbo action which ho might otherwise have 
bad. But tbo issuo ia a general one, whether bo is 
liable U9 a member of tbo firm, and tbo issue could 
in a proper case bo bo franiod as to have that ques- 
tion determined if it really arises. 

% 

Under 0 . 21 , R.M)( 2 ), Civil P. C., it is 
provided that the liability of an individual 
as a partner in the firm may he tried and 
determinetl in the same manner as an issue 
in the suit. Therefore, we cannot see that 
the applicant, Mohanlal in this case, would 
in any way bo prejudiced by the fact that 
this issue is rais^ and decided in execution 
proceedings and not in the suit itself. It is 
true that he has no right of appeal from tlio 
decision of the Judge of the Small Cause 
Court. But he would have in no case the 
right of appeal from the decision of a Judge 
of the Small Cause Court. Ho has a right 
to come in revision just as much against a 
finding upon the issue as to whether ho is 
liable us a partner because ho bus held him- 
self out to bo such as ui>on any other issue 
decided by the Judge of the Small Cause 
Court whore a right to come to this Court 
in revision lies. On the merits we cannot 
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say that the Judge was not justified in 
drawing the inference from the facts on the 
record that this father sitting and serving 
in the shop of bis son did not hold himself 
out, so far as the plaintiff was concerned, 
as a partner within the meaning of S.28, 
Partnership Act. We can see, therefore, no 
reason to interfere with the findings of the 
Judge on law or fact, and wo dismiss the 
revision application with costs accordingly, 

G.N./R.K. Application dismissed. 

A. I. R. 1941 Sind 9 
Davis C. J. and Lobo J. 

Commissioner of Income-tax, Bombay 
Presidency, Sind and Baluchistan — 

Applicant 

V. 

Jbrahimji ilakimji Firm and others — 

Assessees — Opiwneuts. 

Reference No. 81 of 1938, Decided on 
26th July 1940, made by Commissioner of 
Income-tax, Bombay ic., D/- 14th Novem- 
ber 1938. 

(a) Practice — Errors ia procedure. 

Errors in procedure can be condoned. [P 11 C 1] 

(b) Income-tCLx Act (19'^2), Ss. 33, 34 3^ 

Powers of Incovie-tax Officers ia mailer of 

recisioa <ir« by Ss. 33, 34 and 35. 

It is not open to an Income-tax Officer, when be 
bos proceeded to a final assessment to reopen that 
assessment whenever ond however be pleases. Tbo 
powers of Income-tax Oflicers in the matter of 
revision are limited by 8s. 33, 34 and 35 of the 
Act. CP 11 Cl] 

(c) Income-tax -Icf (10-12), S. 4 (3) (i) — Prt- 
rate wakf created for nminffaniict* of settlor’s 
family — Income is liable to taxation. 

A diflerence must be drawn between property 
dedicated in name and in fact to God, in short a 
difference must be drawn between a private wukf 
created, if not primarily, at least in part, for the 
maintenance of the settlor's family, and a wakf 
created for charitable or religious purposes falling 
within the exception in 8. 4 (3) (i) ol the Act. 8o 
far as the wakf operates as a wakf for charitable 
and religious purposes, immunity from taxation 
cun bo claimed, but so far as tbo wakf operates for 
the maintenance of the settlor's family or other 
quasi secular purposes, the income is liable to 
taxation : A I R 1233 All 407, Itel. on. [P 12 C 1] 

(d) Income-tax Act (1022), Ss. 6 ami 0 — 
Trustees of private wakf arc not owners of in- 
come — Income should be taxed in hands of bene- 
ficiaries. 

Trustees of private wakf created for maintenance 
of settlor's family are not owners of income for the 
purposes of Ss. C and 9. Hence the income should 
lic taxed in tbo hands of the beneficiaries aud not 
in the bauds of the trustees. [P 12 C 2; P 13 C 1] 

(e) Iiuome-tax .ict (1022), S. 3 — Trustees 
under private wakf constitute associaltou of in- 
dividuals. 

Tbo trustees under a private wakf constitute an 
association of individuals witbiu the meaniug of 
8.3 of the Act. CP 13 Cl] 
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rnitnhrdi D. Piinvani, Adioca(c-Gencral — 

for Applicant. 

SiKjanlal //(issrtHrtiirf — 

for Opponents (Assessoes). 

Davis C. J. — This is a reference by the 
Coiimiissioner of Income-tax, Bombay Pre- 
sidency and Sind under S.GG(2), Income- 
fax Act. rolatiifg to tlie assessment for the 
year r,ta7.:w of an association of individuals 
Messsrs. Ibraiiimji Hakimji Ghulam Hussain 
(liraliimji and others, Trustees of the wakf 
l^roperlies of Seth Ibrahimji Hakimji. This 
IS a case of a private wakf, now valid under 
( iio Mussalman Wakf Validating Act of 1013, 
and the real question at issue is whether 
tlio tax is to be assessed upon the income 
in tlio hands of the trustees as an associa- 
tion or ujKm the income in tlio hands of the 
beneficiaries. 

Tlio Advocate for the a'^sossees relies 
principally ui>on a Bombay case in 11 Bom 
li u ‘J.32.^ Some confusion aiqiears to have 
arisen in the first instance as to the proper 
designation or identity of the assessces. The 
assessment was first mado by tho Income- 
tax Officer iiix>n tho Ibrahimji Hakimji trust 
on an income of Us. left after payments 
to charities and various beneficiaries had 
been deductial. An ajipeal was made against 
this asscssmcMit principally Ujicn tho ground 
that tho wakf as a charity %vas exempt, but 
also upon tho question of the identity of tho 
asscsseos. Before this appeal was decided 
however tho Income-tax Onicor came to 
tho conclusion that this assessment was 
incorrect and he issued a second notice in 
tho matter of this samo income but ad- 
.<lressed it. as he thought, to otlicr assessees, 
narnoU’, Seth Ibrahimji Hakimji, (ihulam 
Hussain Ihraliimji and otliers, trustees of the 
wakf projiorties of Seth Iliraliimji Hakimji 
as "per Seth Gliulam Hussain Ibrahimji, 
Garden Road, Karachi". I'hough we accept 
for tho purpose of this reference tho finding 
of fact by tho Coinmissioner that these two 
assessees, tho Ibrahimji Hakimji trust in tlie 
first case, and tho trustees by name in the 
second case, were different entities, and ho 
answers tho questions referred to us on this 
basis, were wc deciding t his question of fact, 
wo think wo should have come to tlio con- 
elusion that tlio trust on whom tho first 
notice was issued and the individual trustees 
who coiniiosed tho trust wore essentially 
tho same. Indeed, tho fact that tho Income- 
tax Officer issued those two notices has 
l7 C89) ‘26 AIR 1939 RoinTo.^ : 102 I G 712 ; I L R 
(1939) Bom 204 : 41 Bom L B 282. Comrois- 
aloncr of Incomo-tax, liombay v. Abubakar Abdul 
Rahman. 


been made the basis of much argument; 
before us, for relying upon the case in 82 
SLR 549,^ it has been argued before us 
that the Income-tax Officer had no power 
to cancel his first assessment, he having 
proceeded finally under the Act to make 
a formal assessment on the assessees, the 
trust. He could not therefore make a second 
assessment upon the same income on the 
second assessees, the trustees, as an associa- 
tion of individuals. Therefore it was argued 
the second assessment was bad ; and there 
is no first assessment in existence because 


that has been quashed on appeal by the 
Assistant Commissioner, when by consent 
the appeals against both assessments were 
lieard together and the second assessment 
upon the trustees as an association was 
confirmed. 

There is, however, no need for us to 
decide in this reference the general question 
of how far an Income-tax Officer, having 
proceeded to a formal assessment upon tho 
income in the hands of A, can treat that 
assessment as of no effect and proceed to a 
formal assessment upon tho same income in 
the hands of B. Tho third question referred 
to us. which involves this question of what 
might ho called a double assessment of tho 

same income, is in tho following form . 

(iii).— Whether tho assessment in dispute is in- 
valid l)ec.ause tho appeal lodged against the assew- 
iiicnt in tho name of “Ibrahimji Hakimji Trost 
was not decided by tho Assistant Commissioner 
but was kept back for hearing along with the 
appeal against the assessment in dispute as agreed 
to by tho flssossoos, . 

and must ho decided on its own particular 


•S • 

t could have been argued that if the 
ome-tax Commissioner had not found 
a matter of fact that tho 'trust and 
"trustees" were different poi-sons. and 
Dnd notice issued nominally under 5.22 
1(1 Iiavo been regarded as essentially a 
ice by the Income-tax Officer under S. 34, 
the principle that what has to bo looked 
s what in fact and in substance has boon 
,e. and that more labels, mere ‘oforonces 
sections, do not count. So it might ho 
:l that tho second notice on tho i^sessew 
lor S. 22 in tho circumstances of the caso 
stiuitially complied w.th and wm m 
:ct a notice under s. 34 We '"“f ■ 
r, treat this case on 
, notices tvoro on tivo d.fforen perso^^ 

as. it 

Al'B 1938 P C ITS .^ITS I 0 
138) Bom 487 : 65 I A 236 . ^ ^ Preeidonoy 
mmissionor of 

Aden V. Firm Khomchond Ramda#. 
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ossessmont under the order dated 2lsb July 
1937, was valid until it ^Ya3 set aside in 
appeal, and that the second assessment 
mode under the order dated 14th January 
1933, and while the appeal against the first 
assessment was pending, was contrary to 
law because it was made after the 6rst 
assessment, which had not been set aside 
and was still in force and the same income 
cannot bo assessed twice in the hands of 
different persons. 

It appears, however, that it was agreed 
between the assesseos and the Assistant 
Income-tax Commissioner that the appeal 
against the first assessment, when it came 
up for hearing before the Assistant Com- 
missioner on 6th October 1937, should bo 
adjourned ponding an api)cal to bo made 
against the second assessment when it was 
made and that lx)th a])pcals should bo 
hoard together. Otherwise the Assistant 
Commissioner would have hoard the api>eal 
against the first assessment on 5th October 
1937, before the second assessment was 
made, when, if the appeal had boon dis- 
missed, presumably the second assessment 
would not have been made, while if the 
appeal had succeeded, the way for the 
second assessment would have boon left 
open. 

It would thus appear that the assessees 
themselves agreed to the course that was 
taken, and that in equity they had no cause 
for complaint. Wo do nob think that wo 
have hero a question of jurisdiction which 
consent cannot give but a matter of errors 
in procedure which could be, and were in 
this case, in fact, condoned. It cannot be 
said that the Income-tax Ofiicer had no 
inherent jurisdiction over the subject-matter 
in dispute so as to attract the principle laid 
down in 13 I A 131,* referred to in 29 S L R 
455.* Wo would invito the attention of the 
Income-tax Officers concerned to the case 
in 32 8 L R 649,* to which wo have referred, 
and the necessity of following the principles 
laid down therein. It is not oiien to an In- 
comc-tax Officer, when ho has proceeded 
to a final assessment to reopen that assess- 
ment whenever and however he pleases. 
The powers of Income-tax Officere in the 
matter of revision are limited by Ss. S3, 34 
and 35 of the Act. Now the questions re- 
ferred to us are four in number and are as 
follows : 

3. (’87) 9 All 191 : 13 I A 134 : 4 Sac 741 (P C). 

L^gacd V, Bull. 

4. CSO) 23 A I R 193G Sind 99 : 164 I C 43 : 29 

8 L R 455, Allabbux v. Nusbccwauji 6: Co. 


(i) Whether in the circumstances of the case, 
the asBossecB formed uo association of individuals 
within the meaning of 8. 3 of the Actj (ii) whether 
the said association can be said to bo the owner of 
the wakf properties within the meaning of 8. 9 of 
the Act aud is rightly assessed as such; (iii) whe- 
ther the assessment in dispute is invalid because 
the appeal lodged ugainst the assessment in the 
name of “Ibrabimji liakimji Trust" was not 
decided by the Assistant Commissioner but was 
kept back for hearing along with the appeal 
against the assessment in dispute as agreed to by 
the asse&sees ; and (iv) whether the procedure 
adopted by the Income-tax OfScer in serving 
notices on Seth Chulam Hussain Ibrabimji con- 
travened the provisions of Ss. 2 (12) and 63. 

With the third qucsjtion we have already 
dealt as it was argued fun>t before us. But 
the second question really covers the deci- 
sion in this case whether it is the trustees 
or the beneOciaries un<lor the trust who are 
to be assessed to income-tax, and it does 
appear that in answering this (luestion as 
he had done, the learned Income-tax Com- 
inissiouer has fallen into the same error as 
is referred to in the Bombay case in il Bom 
L R 232,^ for in this case, as in that, the 
learned Commissioner quotes a psissago from 
the judgment of the Bombay High Court in 
the case of Kaolison Mohauji Gunjawalla 
and Brothers (civil Rcforonco No. 10 of 1937) 
as follows : 

In the case o( tho other property involved the 
assessees did not purchase this, but it was convey od 
to thorn by the trustees of a settlemoDt under which 
they wore tho benoficiaries. It seems to me to be 
irrelevant to consider how the property vested in 
the association of individuals bocazne vested in 
them. Tho question is how' they have it and are 
usin^ it. If they are using it for tho purpose of 
producing income, 1 think tho property is vested 
in them as an association of individuals, and they 
are properly assessable under Soction 9. 

Aud with reference to this passage also 
cited by the learned Commissioner in the 
reference to tho High Court at Bombay in 
41 Bom L R 232^ tho learned Chief Justice 
remarked : 

The main question which arises is whether under 
this w*akf the trusteoa or the beueficiaries ought to 
be assessed. Up to a recent date, tho Commis- 
sioner of Income-tax bad assessed tho beneficiaries 
on tho income which they received under the wakf 
deed, as appears from his order of 20tb June 1935, 
which is an accompaniment to Ex. But 

recently be has altered that practice in accordance 
with what he considers to bo the law as laid down 
by this Court in Commissioner of Iwomc^tax, 
liombajf V, Larmid<isfi snd Commissioner of Iru 
come- fox, Bombay v. Dtcarkadas BttaUfi and in 
two uureported cases to which the learned Com- 
missionor refers. Those cases, in my opinion, do 

5. BetyorUd in ('38) 25 AIR 1938 Bom 41 : 173 I C 
482 : ILR (1937) Bom 830 : 89 Bom L R 910. 

6. lieporUd in ('38) 25 A I R 1938 Bom 353 : 177 
I C 447 : 40 Bom L R 455. 
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not govern the present questions, because in none 
of those cases was the Court dealing with trustees* 
In all those cases immovable property had become 
vested in two or more persons who were using it 
for the purpose of producing income for their own 
benotU, and the Court held that they were properly 
assessable as an association of individuals under 
S. 3 in respect of the property and were not assess* 
able separately in respect of their respective inte- 
rests in the property . But in none of those cases, 
as I have said, was there any question as between 
a trustee and beneficiary, The trustees in this case 
arc no doubt an association of individuals, but 
that consideration docs not determine the question 
whether they or their beneficiaries should be as- 
sessed to income-tax* 

Now iinclor the wakf deed made by 
Jbiahim Hakimji, dated ITtli February 1932, 
wiiicli made certain immovable i)roi)orties 
the sul)ject of the wakf, after the payment 
of rates and taxes, and 10 per cent, of the 
net income into a depreciation fund for 
repairs, Rs.35 per montli was to he spent on 
the Dawoodi Borali Madrossah in Karachi, 
and of the balance of the net income. Its. -300 
])er month was to ho paid to the wife of the 
settlor Amtullahai, Its. 50 per month to each 
of the four dau-’liteis of the settlor, while 
tlie residue was to ho divided in eipial shares 
anionj^ the four sons. Tlie settlor ai)ix>inted 
hiinsrdf and liis four sons as trustees, hut 
we <lo not llnidi tliat this makes any ditTo- 
renee to tlio decision ot tlie case. After the 
extinction of all male descendants in the 
direct line tlio wakf property was to f{o to 
its ostonsihlo purpose, charities, sucli as 
musjids, inadrcssjihs, musaftirklianas of the 
Dawoodi J3orah coimininity and other uses 
such as tlio maintenance of the poor and 
needy of tlie Dawoodi Jiurah community. 

It was argued before us on behalf of tlie 
assessees tliat a wakf being a dedication to 
God could not be the subject of taxation ; 
but wo think a difference must he drawn 
between property do<licated in name and in 
fact to God, in short a difference must ho 
drawn between a private wakf created, if 
not primarily, at least in jwrt, for the main- 
tenance of tlio settlor's family, and a wakf 
created for cliaritablo or religious purposes 
falling within the exception in S. i t3) (i) of 
the Act. So far as the wakf oixjrutes as a 
wakf for cliaritahle and religious purposes, 
so far, it appears to us, immunity from 
taxation can be claimed, but so far as the 
wakf operates for tlie maintenance of the 
settlor's family or otlier quasi secular pur- 
poses, so far it appears to us the income is 
liable to taxation. This is the opinion of the 
Bombay High Court in 41 Horn L R 2-32* 
already referred to. This is also the opinion 
of a Bench of the Allahabad High Court in 


55 ALL 512,^ at p. 517. At p. 517 the learned 
Judges say : 

It is true that according to the view taken in 
42 ALL 609,8 the estate in the wakf property vests 
in God after the creation of a public wakf. But we 
doubt if it can be argued that in private wakfs the 
estate vests in God. The correct view would be to 
hold that the estate vests io the beneficiaries. 


It was argued by the learned Advocate- 
General that not only was the income of 
the wakf other than that part spent on 
charitable purposes liable to taxation, but 
it was liable to taxation in the liands of the 
trustees, and he referred to the case in 12 
Lah 725 but the (luestion there at issue 
was not as to whether the income was 
liable to taxation in the hands of the trus- 
tees or the beneficiaries, but whether it was 


iable at all. It of course makes a difference 
o the revenue whether the income is liable 
o taxation in the hands of the trustees be- 
ore it is divided up among the beneficiaries 
ir after it is divided up. 

In this case the total income assessed in 
he hands of the trustees for the second as- 
essment confirmed in api)eal was Rs.89G< 
iahlo to a tax of Ks. 455-5.0, but the position 
vill he very different if the wife, each of the 
our daughters and each of the four sons is 
o ho taxed on tlieir individual shares. But 
his we tliink was the intention of the 
jogislature and the scheme of the Act, and 
oust bo done. Wo have heard arguments 
III boluilf of the assessees that the trustees, 
o misnamed under tlie deed of trust, aio 
lot owners, for the owner is God, but are 
iiorely managers or su|)ermtondents. Wo 
loubt if God can be rightly described as the 
iwnoi- of wakf properties subject to the 
luasi religious or charitable burden of the 
..aintenance of the settlor or bis family, at 
?ast not within the meaning of the In- 
omo-tax Act. But ivo do not think for the 
luvriose of Ss.G and 9, Income-tax Act, that 
he trustees are tlie owners of the income, 
jr after all it is income which is taxed 
indcr tlio Income-tax Act. It is true the 
tnguago of S.9 docs give rise to some dith- 
ulty. Section 9 (l) is as follows : 

Th tax shiill I-O p-iyablo by an assossco under tbo 

:,I3” 

V. Muhammad Salamat Ali Kban. 

. (•21) 8 A I R 1921 P C 105 : 57 I C 329 j 
GOO : 47 I A 224 (P C). Muhammad Rustam 

Khan v. Mushtaq » . too T 0 689 = 12 

Commiasloncr of Income-tax, I udj 
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other than poch portions of such property as he 
may occupy for the purposes of bis business, sub- 
ject to tho following oUowauces. 

Now, we think this must mean that the 
"annual value” is the assessable income ” 
of tho immovable property. The person 
liable to taxation is the owner of the income 
of the annual value, and wo think this is the 
beneficiary %vho receives and keeps the in- 
come and not the trustees who, in this case 
are the mere channel through which the 
income passes to its named recipients. It is, 
we think, no answer to say that the trus- 
tees first receive tho income, and a person 
is not immune from income-tax on his own 
income because he chooses to give that in- 
come away. But tho trustees do not here 
receive an income which they can give away 
or retain as they wish. It is not their in- 
eonte ; they cannot keep it ; they must deal 
with it as the trust declares. 

Wo think tho decision in G1 I A 209 : 68 
Bom 317,*® must bo rood in the light of its 
own facts. Under tho Act endowing the 
Baronetcy tho trustees paid only tho 
balance to tho Baronet. In thoir hands was 
tho disposal of tho income, it is true, in ao- 
cordanco with tho terms of the trust, but 
tho beneficiary had no claim on any parti- 
cular sum. We think, therefore, thi.s is a 
case where tho income is found with tho 
beneficiaries and should bo taxed in thoir 
liands. There remain then only questions 
(i) and (iv). So far as question (i) is con- 
cerned, wo have no doubt that tho trustees 
under tho trust constitute an association of 
individuals within tho mcjining of S. 3 of tho 
Act, but that does not make them owners 
within the moaning of S.9. Tho answer to 
the first question is in the affirmativo. The 
answer to the fourth question is, wo think, 
also in the affirmativo. In this case it has 
been found as a matter of fact that Seth 
Ghulam Hussain Ibrahim ji was tho manag- 
ing trustee. Ho was therefore properly 
served with notice under S. 2 (12) (a) read 
with 8.63, Income-tax Act, but in view of 
our answer to the second question, the 
answers to tho three other questions are 
irrelevant. 

We think the aasesseos are entitled to 
their costs, and the refund of tho Rs. 100 
fee. The questions are answered according- 
ly. We have also a reference relating to the 
assessment on the same assesseos for the 
year 1930-37. There is no material difference 
in tlio two eases ; the questions referred to 

10 . (’34) 21 A I R 1934 PC 116 : 148 10 885 : 68 
Bom 817 : 61 I A 209 (P C), Currimbhoy Bbra- 
him V. Commiesioaer ol locomc-tax, Bombay. 


US are tho same, and the answers will be 
the same as the answers given on tho case 
stated for tho year 1937-38 for the reasons 
given in tho order. It is true that in the 
course of tho proceedings for the assessment 
of 19.36-37, tho Incomo-tax Officer issued a 
notice to tho assessees under S. 34 of tho 
Act, but this makes no material difference 
to the answers to be given on the questions 
referred to us. Tho order as to costs in this 
case will bo the same as the order as to 
costs in the connected case. 

D.S./R.K. Answer accordingly. 
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Davis J. C. and Weston J. 

Pribhomal Teoomal — Appellant 

V. 

Kishnomal and another — Respondents. 

Second Appeal No. IG of 1938, Decided 
on 14th February 1940, against judgment 
of Assist. Judge, Sukkur, D/- Slst January 
1938. 

(a) Civil P. C. (1908), 0. 88, R. 9 and O. 21, 
R. 55— Construction — O. 38, R. 9 is not ezJuius- 

live It does not provide for what happens when 

suit is decreedr~~Or 21^ R. 65 provides for what is 
to happen when decree in suit in which attach^ 
inent before judgvient toas obtained is satisfied. 

Order 33. R. 9 U id fact not exbaufitivo. It pro- 
vides (or whaC is to happoD upon two ovents. when 
tbo defendant furnishes the security or when the 
suit is dismissed. It does not provide and is not 
intended to provide for what happens when the 
suit is decreed. 0.38,R. ll.Civil P.O., provides for 
that, so far as the actual attachment is concerned 
and O. 31» R. 55 provides for what 0. 36, B. 9 
does not provide, namely, for what is to happen 
when the decree in a suit in which attachment 
before judRment was obtained is satisfied. 

[P 14 0 2) 

(b) Civil P. C. (1908), 0. 21, P. 57—Applica. 
bilily^Altachtnent before judgment — Execution 
applxcalion after judgment for sale of property 
attached--^. 21, R. 67 applies. 

Order 21. B. 57 applies to the case of attach- 
ment before judgment where after judgment an 
execution application is made for tbo sale of the 
property attached, but would not apply when tbo 
execution application is lor tbo sale of other pro* 
perties. Consequontly on dismissal of an execution 
application for sale of attached property the 
attachment existing by reason of an order passed 
before judgment, ceases under 0.21, R. 57: AIR 
1929 Bom 321; AIR 1031 Bom 550 and AIR 1924 
Mad 494 (F B). Rel. on ; A I E 1929 Cal 465, Not 
approved. [P 16 C 1] 

Afanghanmal Bhojraj — for Appellant* 

Dipehand Ctuxndumal — (or B^pondent 2. 

Davis Ji C« — This is an appeal against 
an order of the Second Assistant Judge, 
Sukkur, who dismissed an appeal against an 
order of the subordinate Judge, Jacobabad, 
dismissing an application in execution by 
the present appellant. The application in 
execution was dismissed because both tho 
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lower Couit;i held tliat 0.21, R. 57 applied 
in tlic case of attachment before judgment 
as in the case of attaclinicnt after judgment. 
It is not disputed that the appellant had 
obtained an attachment before judgment of 
coiiain land sold in execution of a mortgage 
ilecree in another suit or that ho has applied 
ti) exccufc his owu decree by the sale of 
tliis attached property. In fact he has filed 
no loss than three execution applications for 
the sale of this attached property, the first 
and last of wliicli were dismissed for default; 
tlio s<‘Cond was withdrawn as the result of 
a compromise. The appellant however con- 
tends that in spite of these dismissals the 
attachment still subsists for his benefit and 
gives him preference over the claims of all 
otliers who attached only after and not 
before judgment. Thbro are conflicting rul- 
ings upon this point and the learned Judges 
in the Courts below have preferred the 
view taken by the Madras and Bombay 
High Courts to tliat taken by the Calcutta 
and Allahabad High Courts. The view of 
the Allahabad High Court in 4G ALL 891* is 
that attachment hoforo judgment is raised 
only under the circumstances set out in 0. 83, 
R.‘» which is ill efTect exhaustive. Only in 
the manner |>rovi(lcd in that rule can an 
attaclunent before judgment bo witlidrawn, 
that is to say, when the defendant furnishes 
security rc(|uircd togetlicr witli the security 
for the costs of the attachment or when the 
suit is dismissed. So when I asked tlio 
learned advocate for the appellant what 
happened if the suit was not dismissed hut 
was decreed and no application in execution 
was made ho said the attachment would 
remain in force for twelve years, nor would 
ho concede the ixisition was otherwise, even 
if the decree were satisfied. Ho would not 
admit, for instance, that 0. 21, R. 65 applied 
directly or by analogy the property would 
remain attached for twelve years. 

In the Calcutta cas(^ Rankin C. J., took 
the view that 0.21, R. .57 was intended to 
•leal only with the case of attachments in 
execution of a decree and not to attachments 
before judgment and the rule was intended 
to guard against that accumulation of exo- 
cution applications which would inevitably 
arise if applications were allowed as tho 
result of tho default of tho decree-holders to 
accumulate upon tho files of the Court, and 
the learned Chief Justice agree<l with tho 

1. (’24) HAIR 1924 All 860 : 80 I 0 106 : 46 All 
694 : 22 A L J 623, Akhoy Ram v. Basantlal. 

2- (’29) 10 A I R 1929 Cal 466 : 119 I 0 118 : 66 
Cal 416, Shiboatb Singh v. Saberuddin Ahmed. 


dissenting judgments of Sohwabe C. J. and 
Wallace J., though not with all their argu- 
ments in 47 iiad 483.^ The judgment of 
Coutts.Trotter J., in 47 Mad 483^ proceeds 
mainly upon the basis that after judgment 
an attachment before judgment becomes just 
as much an attachment in execution, once 
an application in execution is mode, as an 
attachment after judgment and with all res- 
pect I agree with the learned Judge and 
cannot discover that essential difference 
between attachment before judgment and 
attachment in execution to which Schwabe 
C. J., on page 492 refers. The purpose of 
attaclimcnt before judgment is merely to 
secure the judgment-creditor the fruits of 
the decree once judgment is passed in his 
favour. Once judgment has been obtained the 
attachment before judgment has served its 
purjjose. It is true one advantage still re- 
mains to liim. He need not do again that 
which has been already done. He need not 
ro-attacli that which has beenonce attached. 
That is only common sense. The attachment 
before judgment becomes in virtue of the 
decree in favour of the attaching creditor an 
attachment after judgment. There can he 
in rerum natura no attachment before 
judgment once judgment is given. 

Order .38, R. 9 is in fact not exhaustive. It 
provides for wliat is to happen ujwn two 
events, when the defendant furnishes the] 
security or when tho suit is dismissed. It 
does not provide and is not intended to pro- 
vide for what happens when the suit is de- 
creed. Order .88, R. ll provides for that, so far 
as the actual attachment is concerned, and 
0. 21, R. 55, for instance, in my opinion, pro- 
vides for what o. 38. R. 9 does not provide, 
namely for what is to happen \yhen thel 
decree is satisfied, as in my opinion O. 21,1 
R. 57 provides for wliat is to happen when 
an execution application is made for sale of 
tho attached property and ns tho result of 
tho default of the decree-holder the appli- 
cation is dismissed. Wo are not hero con- 
cerned with a case where an execution 
application is made for sale of property 
belonging to the judgment-debtor other 
tlian tho property attached before judg- 
ment. Wo will deal with that case when it 
arises, bub according to tho learned ndyo- 
cate for the appellant a judgment creditor 
can get his decree satisfied from the sale of 
property other than tho property “^ch^ 
hoforo iudgmoD^ but that p ro^r^ _ 

1 r^TlTXl R 1924 Mad 494 : 79 I C ^ 

Mad 488 : 46 M L J 416(FB). Meyynppa Ohett.a 

V. Chidambaram Cbettiar. 
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remain attached for twelve years, because 
an attachment before judgment can be with- 
drawn only on the happening of the two 
events mentioned in 0.88, R.9. This is not, 
however, the case before us and I am not 
called upon to express my opinion on this 
proposition. 

The two Bombay cases -53 Bom 543* and 
65 Bom GU3® are further authorities for the 
view that o. 21, R. 67 applies to the case of 
attachment before judgment whore after 
judgment an execution application is made 
for the sale of the property attached, but 
would not apply when the execution appli- 
cation is for the sale of other properties. 
The judgment in 65 Bom 693^ was the judg- 
ment in appeal from the case in 53 Bom 543* 
and prefers the majority judgment in 47 Mod 
483^ to the Calcutta judgment in 56 cal 416^ 
and with that opinion I respectfully agree. 
I think, therefore, the lower Courts wore 
right in holding that 0. 21, R. 57 applies to a 
case where application is made in execution 
against certain projxjrty attached before 
judgment and the ap])lication is dismissed 
on default of the decree-holder. I would 
thoToforo dismiss this appeal with costs 
accordingly. 

Weston J. — I agree but as there is con- 
sidorablo difTerenco of opinion on the main 
question arising in this appeal I give briefly 
my reasons for so doing. The question may 
be stated as follows : 

Whether on diBmiseal of an execution applica- 
tion for Bale of attached proi>orty the attachment 
existing by roaAoii of an order passed before judg- 
tnont, the attachment ceases under 0. 21, R. 57. 

With all respect I am not able to appre- 
ciate the argument of essential difference 
which has found favour in 56 Cal 416^ and 
in the minority judgments in 47 Mad 483.^ 
There is of course this difference, that an 
attachment obtained before judgment sub- 
sists for the benedt of the future execution 
application, while attachment after judg- 
ment requires application for execution by 
attachment and sale. But the fact that in 
the former case execution may never be 
sought does not seem to me to create a 
material difference between the two forms 
of attachment, assuming for the moment 
that it is proper to speak of two forms. The 
attachment before judgment is sought for 
the same purpose as that after judgment, 
namely satisfaction of a claim. The anticipa- 
tory nature of the attachment before judg. 

4 . '(’39) 16 AIR ioao Bom 321 : 119 1 U 769 : ^3 

Bom 548 : 81 Bom L R 652, Shriiiivas v. llari. 
6. (’81) 18 AIR 1931 Bom 650 : 134 I C 972 : 55 

Bom 693 : 88 Bom L B 1130, liari v-Sbrinivas. 


ment naturally requires a special procedure 
which is contained in O. 38. But once 
judgment has been obtained I can see no 
good reason forcreatingadistinction because 
of differences in preliminary procedure. The 
procedure of O. 39 does not deal with tlie 
position after judgment except that R. ii in 
effect provides that attachment does not 
cease by reason of judgment. In my view’ 
R.9 has no application after judgment. 

I think it is clear that provisions of O. 21 
must bo applied after judgment to attach- 
ments which happen to have been obtained 
before judgment. Questions arise after 
judgment relating to attachments obtained 
under O. 38 and those questions are just as 
much questioDs'relating to execution within 
the meaning of S. 47 as questions arising from 
attachments obtained by execution applica- 
tion. For example the learned Chief Justice 
in 47 Mad 483^ at p. 494 contemplates that an 
end may be put by order of the Court to 
attachment obtained before judgment. I do 
not think it could be urged seriously that a 
judgment-debtor who has satisfied the 
decree must nevertheless suffer bis proix’rty 
to remain under attachment for a period 
which may be of years, because o. 88 con- 
tains no provision for its release. I see no 
difficulty in applying O. 21, R. 55 to such 
a case. If it is conceded that, when dealing 
after the stage of judgment w’ith attach- 
ments obtained before judgment recourse 
must bo had to O. 21, I think much of the 
foundations upon which the argument of 
essential difference is based has disappeared. 
And when jwints of identity rather than of 
difference are looked to reference may be 
made to the words of Bamesam J., in 47 
Mad 483* at p. 512, where he says : 

But do those diSerenceB make the attachmeot 
before judgmeut so entirely di&crout in character, 
from DUO after judgment that one can never pose 
into the other? lam of opinion it is not. In my view, 
the attachment before judgment and that after 
judgment are identical in their cesootial features. 
Bach is effected by a prohibitory order. The pur- 
pose of both is the eamo. The consequences of both 
are the same. All alionations by the judgment- 
debtors are void against claims enforceable in 
pursuance of the attachment. Neither has got the 
character of a charge. It is thus seen that, so far 
as they vacateoraffoct rights, they arc substantially 
identical in character : N W P 11 C B 6l^ at 

pp. 96 and 97. Just as the effect of two attach- 
ments of tho same property in execution of the 
same decree (the second one iking effected in forget- 
fulness of tho first) is merely that the property is 
under attachment, the first attuchmont merging in 
tho second, similarly tho effect of an attachment 
before judgment followed by a redundant re-atto ch- 
6» ('69) IK W P U C B bl» Barkies, Agent of tho 
Official Assignee of the Insolvent Centi^ Calcutta 
Mussumar Bundoo Baee* 
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mont after judgment is merely that the property is 
under attachment. In such cases it is meaningless 
to say that the property is under two attachments. 
It i'; still more meaningless to say that one attach, 
mont is dropped but another subsists. All the 
earlier attachments, in all such c-ases, merge into 
the last. Where there are several attachments, it 
is not that every attachment has an individuality 
<'f its own but the property is under a state of 
attachment. 

I can ? 5 ee therefore no reason to presume 
tliat tlio Legislature must have intended 
f.hat when a decree is being executed 
varying considerations should apply to an 
attachment hy reason of the point of time, 
in relation to the decree, at which it was 
etTccted: that in one case the negligence on 
tlio part of the decree-holder should bo 
tolerated wliilo in the other it should 
iccoivo an appropriate punishment. I con- 
sider that such an interpretation should bo 
given to R. 57 of 0. 21, only if the wording 
rerpiires it. The rule is as follows : 

Whore .any property has l«en attached in execu- 
tion of a decree but by reason of thcdecreo-bolder’s 
default the Court is unable to proceed further with 
the application for execution, it shall cither dismiss 
the application or for .any sullicient reason adjourn 
the procoedings to a future date. Upon the dismis- 
sal of such application the attachment shall cease. 

Having regard to tho puriwso for which 
tlio attachment was obtained before judg- 
ment and tho jmrjKJSO for which it subsists 
after judgment, namely for execution of tho 
dccroo I can sec no difliculty in holding 
tlmt an attaclimcnt obtained under O. 3« is, 
after judgment, as much an attachment in 
execution as an attachment obtained on 
application under 0 . 21 , R. li. I consider 
tliorefore that tlio question sliould be 
answered in the afiirmativo and I agree 
witli tho order proposed. 

G . N . / II . K . Ap peal dism issed. 
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Ilochi Bhojomal v. Emperor. 
Criminal Api>oal No. 50 of 1940, Decided 
on 30th .Tuly 1940. 

Br>m}iaii r>is(rict Police Ael (4 of 1890), S. OlD 
— Magi.^fratc merely referring to previous convic- 
tions of accused — Offences for roaric/wn 
neither specified nor convictions proved — Con- 
viction taidcr S. 6JD be sustained. 

It is particularly nocoswiry that when there is 
a penal statute with sections of wido scope such ns 
S. Gin, those sections when they are applied by a 
Magistr.ato should l<o carefully applied and tho 
Magistrate should bo careful that all conditions 
necessary for their application are satisfied before 
they arc applied. (P 0 

Previous convictions, for theft or for house- 
breaking, may be sufficient evidence of bad character, 
when such evidence is admissible, to sustain the 
charge that the accused are “reputed thieves. “ 
Whore the Magistrate merely refers to tho previous 


convictions which are neither proved nor the 
offences for those convictions are specified a con- 
viction under S. 61D cannot be snstained : AIR 
1939 Sind 203, Ref. [p iff Q 2] 

Ran jit J, Chandnani for Oopaldaa N, Lola 

— tot Appellant. 

D. N. O'Sullivan, Ptiblic Prosecutor 

for the Crown. 

Judgment. — I have before me an appeal 
by one Rochi who was convicted with one 
Loku by the Third Additional City Magis- 
trate, Karachi, of an offence under 8 . 61 D, 
Bombay District Police Act, and sentenced 
to three months’ rigorous imprisonment. 
The accused Loku has not appealed, but as 
his case is much the same as the case of 
Rochi, I shall deal with his case in revision, 
for it appears to me that the Magistrate has 
not sufiBciently appreciated the provisions 
of S.61D, Bombay District Police Act, and 
the convictions of tho accused must bo set 
aside, and as they have been already in 
prison for more than a month, I can see no 
useful purpose in ordering a retrial. 

Section GlD, cl. (d) requires that the 
person who is found loitering in the street 
must bo a reputed thief. The words are: 
“being a reputed thief’’, but beyond refer, 
ring to the fact that both have previous 
convictions tho Magistrate does not show 
that either Rochi or Loku is a “reputed 
thief’’. Tlie previous convictions, of course, 
may be for theft, they may oven bo for 
house-breaking, which may bo suflTiciont 
evidence of bad character, when such evi- 
dence is admissible, to sustain the charge 
that tlicy are “reputed thieves . But we do 
not know for what offences these previous! 
convictions are; furthermore, oven in sunj-XJ 
iniiry proceedings previous convictions musf 
bo properly proved, and how these are tobc^ 
proved is explained in ILR (19-39) Kar 
to which ruling tlic attention of the 
Magistrate is invited. It is I think partici^j 
larly necessary that when there is a pcDfWj^ 
statute with sections of wide scope such 
S.61D. Bombay District Police Act, those' 
sections when tlioy aro applied by a Jlagis- ^ 
trato sliould bo carefully applied and the 
Magistrate sliould bo cjvrcful that all condt- 
tions necessary for their application are 
satisfied before they are applied. I thinkj 
thoreforo, the convictions must bo set asida 
and tho accused acquitted and for the reasons 
I have given, I see no necessity to order a 
retrial. Order accordingly. 

g.n./r.k. _ 

Ka? 677 I Ghous Bakhsh 

V. Emperor. 
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Davis 0. J. and Weston -T. 

Commissioner of Income-tax, Bombay 
Presidency, Sind and Baluchistan — 

Applicant 


V. 

Indian Life Assurance Co. Ltd., Karachi 

Assessees — Opponents. 

Ref. No. 46 of 1938, Decided on 19th 
September 1940, made by Commissioner of 
Income-tax, Bombay Presidency, Sind and 
Baluchistan, D/- 20th May 1938. 

•• (a) Income-tax Act (1022), S.8. Proviso 2— 
Life Assurance Company holding lax free securi- 
■ties is entitled to ask that whole interest of tax- 
free securities should be deducted from total in- 
come before tax »« asussedevcn if that total income 
15 calculated according to statutory rules. 

Tho more fact that tho accounts of a Life Assur- 
aneoCompany have to bo kept under tho provisions 
of the Life Assumneo Companies Act and the rules 
madetberoandcrina particular manner or that the 
income, profits and gains are to kecalculated in tho 
manner proscribed in R.25, Income-tox Rules, does 
notaOect in any way tbostatutoryexemptionfrom 
income-tax on the interest of certain securities 
given by tho proviso to S. 8, Income-tax Act. How- 
ever the income or actuarial surplus becalled, how- 
ever arbitrary bo the manner of its calculation, it 
is an income on which tho company is assessed ; it 
Is BufSciently real to them, and if the asse&sce 
company hold income-tax free securities, they are 
entitled to a real and not an Illusory benefit from 
such holding, and they are entitled to ask that tho 
whole of tho interest of their tax free securities 
should be deducted from their total income before 
the tax is assessed, even if that total income bo cal- 
culated according to statutory rules: view of Derby- 
shire C. J.. in I L R (1937) 2 Cal .540, Approved. 

(P 17 C 2; P 18 0 1, 2J 

(b) Inconu-tax Act (1022), S. 8. Proviso 2 — 
Assessee cotnpnny in obedience to direction of i«- 
come-tax department inserting certaiyi figure ns 
interest on tax free securities in their return — 
They can challenge i< in ajtpeal. 

Even if the assessee company in obedience to the 
direction of the income-tax departmont and under 
protest accepted certain figures as interest on tax 
free securities, and inserted it in their return, they 
are free to cballongo it in appeal within the time 
allowed. fP 17 C 2; P 19 C 2] 

Partabrai D. Punuani, Advocate Getieral — 

for Applicant. 

D. N. O'Sullivan — for Opponents (Assessees). 

Davis C. J. — This is a reference by tho 
Commissioner of Income-tax, Bombay Pre- 
sidency, Sind and Baluchistan, relating k> 
the income-tax assessment of tho Indian 
Life Assurance Co., Ltd., for the year 1937-38 
and tho question for our decision put briefly 
is, whether the assessee company is entitled 
to deduct from the total income the whole 
or only part of tho interest on tax free secu- 
rities. The assessee company claims that it 
is entitled to deduct tho whole of the interest 
of tax-free securities relying on the proviso 
1941 S/3 & 4 


to S.8, Income-tax Act, and the Calcutta 
case in I L R (19S7) 2 CAL 540,* while the 
learned Income-tax Commissioner claims 
that tho assessee comi)any is entitled to de- 
duct from the income or actuarial surplus 
only such part of the interest on tax-free 
securities as, to use the words of the Advo- 
cate-General, "finds its way” according to 
the calculation of the actuary into this 
actuarial surplus. 

The question for our decision as stated by 
the learned Commissioner is as follows: 

lo view of tho expert evidence of tho actuary of 
the assessees certifying that the total actuarial sur- 
plus for the quinquennium dated SIst May 1932 
included Rs. 4,21,408, only on account of receipts 
from interest on tax-free securities and in view of 
tho declaration by the as-^essecs in the return of 
income put in by them saying that the annual 
average of such interest was only Rs. 84,294, were 
they entitled to a deduction from the aforesaid sur- 
plus of a greater amount viz,, Rs. 7,03,945, than 
the one thus proved to have been included therein 
and tb.at too when there was no ovidencewhatever 
to show that anything be 3 'ond the aforesaid amount 
of Rs. 4,21,408 was included iu the said surplus on 
account of such interest ? 

It was agreed, however, that this question 
could more conveniently be divided into 
two, with tho arguments omitted, see 23 
SLR 174,® and tho questions arising out of 
tho stated case were agreed as follows : 

( 1 ) whether tho whole or part of the 
income earned from tax-free securities by 
thoxssessee-company is to bo deducted from 
tho total income, and 

(2) whether the assessee-company can 
challenge the figure of Rs. 84,294 shown as 
interest on tax-free securities in tho return 
for 1937-19.33. 

Our answer to the fii-st question is that 
the whole income from tax-free securities 
is to be deducted, and our answer to the 
second question is that the assessee-com-i 
pany can challenge tlie figure given. The 
decision of the first question apjiears to 
us to depond upon the question whether 
the provisions of S.8, Income-tax Act, apply 
to the calculation of the assessable income 
of a Life Assurance Comiviny, and we think 
the mere fact that the accounts of a Life 
Assurance Company have to be kept under 
the provisions of the Life Assurance Com- 
panies Act and the rules made thereunder 
in a particular manner or that the income, 
profits and gains are to be calculated in 
the manner prescribed in R.26, Income-tax 

1. (’37) ILR (1937) 2 Cal 540 : 41 OWN 905, In re 
North British and Morcantilo lasurancoCo., Ltd* 

2. ('34) 21 A I R 1934 Sind 40 : 149 I C 1204 : 28 
SLR 174, Kbemchand Ramdas v« Commis« 
sionor oi Incomo-Uz, Bomba; Presidenoj. 
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[Rules, does not affect in any way the statu- 
tory exemption from income-tax on the 
interest of certain securities, given by the 
proviso tos.8, Income-tax Act. 

It is argued that a Life Assurance Com- 
])any has no real income in the ordinary 
scnso of the word; it has a mere notional 
income, a mere actuarial profit which is a 
fictitious figure, and that this must be so 
in view of tlie fact that the actuarial account 
is not a profit and loss account, in it are 
taken contingent liabilities and no actual 
profit is ascertained. For instance, it can- 
not bo said what part of this actuarial sur- 
plus is derived from the intereston tax-free 
securities; it cannot be analysed or split into 
its component parts so that it can be said 
that so much derives from tax-free secu- 
rities; and so much from securities which 
are not tax-free. But the ditTerent sources 
of tho income of the com])any are to be 
shown. Schedules 3 and i of tlio Life Assur- 
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illusory benefit from such holding* and they 
are entitled to ask that the interest of their 
tax-free securities should be deducted from 
their total income before the tax is assessed* 
even if that total income be calculated 
according to statutory rules. 

We do not think that there is any real 
conflict between R. 25 and 8. 8 of the Act, 
Rule 25 merely provides for the manner in 
which the income shall be calculated; it 
does not deal with the manner of assess- 
ment of the tax. We see no reason why cre- 
dit should not be given to the assessee for 
the tax upon tax-free securities as it is 
admittedly given in the case of taxes de- 
ducted at source : see, for instance, the form 
in R. 18 and deductions on account of tax at 
source in tho assessment of the Income-tax 
Department for 1937-1938* Ex. C. In (1894) 

A G 317^ at p. SCO* dealing with this question 
of the conflict between a statutory provision 
and a rule with tlie force of law, Herschell 


ance Companies Act reciuiro this. As Derby- 
shire, C. J. said in ILR (1937) 1 CAL 540^ : 

It id dear* tbordforo. that tho actuarial valua- 
tion prescrihed for by tho Life Adsuraoce Com- 
panies Act is not simply concorned with a fioal 
figure like the answer to an arithmetical sum but 
sets out the various assets of tho company and the 
interest derived from them. In fact, it informs 
nml is intended to inform all concerned* what 
tho assets and the income and liabilities of the 
company are in a way which goes much beyond 
the ordinary company balance-sheet. It may be 
that the forms in Sch. 3 and Sch. 4 of the Act do 
not provide for each individual investment and 
item of interest to he set out. Nevertheless, they 
do dhow the different classes of investment, the 
interest as a whole derived therefrom and the 
incomc-t.ix paid thereon. If the assessee making a 
full and proper return chooses to show that bo has 
has certain tax-free investments and the income 
derived therefrom* it is, in my view, impossible to 
say that be had not made a proper return in accor- 
dance with the Life Assurance Companios Act of 
1912. Where the return shows that some of tho 
interest has been derived from securities of the 
Government of India declared to lie tax-free, it id 
impossible, in my view, for the income-tax autho- 
rities to ignore the plain provisions of tho proviso 
to 8. 8, Income-tax Act, which says that no income- 
tax shall bo payable on tho interest receivable on 
any security of the GovernmoDt of India issued or 
declared to bo income-tax free. 

We do not think tho fact that the income 
or balance or actuarial surplus, however it 
bo called, be calculated in a particular man- 
ner excludes the operation of the proviso to 
S.8 of the Act. However the income or 
actuarial surplus be called, however arbi- 
trary be the manner of its calculation, it is 
an income on which the company is assessed; 
it is sufficiently real to them, and if the 
MWBsee- company hold income-tax free secu- 
rities, they are entitled to a real and not an 


L. C. said : 

No doubt there might be some conflict between 
a rule and a provision of the Act. Well, there Is a 
conflict sometimes between two section to bo found 
in the same Act. You have to try and reconcile 
them as best you may. If you cannot, you have to 
determine which is the loading provision and which 
the subordinate provision, and which must give 
way to the other. That would be so with regard to 
the enactment, and with regard to rules which are 
to bo treated as if within the ooactuicut. In that 
case probably the enactment itself would be treated 
ns the governing consideration and the rule as sub- 
ordinate to it. 


And in (193C) 53 T L R 25S* at p. 2C8, 
Greono L. J. said ; 

Section 46. Incomo-tax Act, 1918, provides that 
the interest of certain securities shall bo exempt 
from tax and supor-tax. Tho swuritios in question 
are securities which have been issued with a parti- 
cul.ar condition annexed to them, that condition 
being : "that the interest thereon shall not bo 
liable to tax or supor-tax, so long ns it is shown, In 
manner directed by tho treasury that tho securities 
are in tho bcoeflcinl ownership of persona who are 
not ordinarily resident in tho UniU)d Kingdom. 
Speaking for myself, I find in that language a pw- 
fectly clear legislative provision that, so long as the 
securities are in tho beneficial ownership indicated 
in tho section, no tax is to bo levied in respect of 
tho interest on them. To say, as has boon sAid on 
behalf of tho Crown, that tho true effect of tho sec- 
trion is merely that tho interest is not to bo taxed 
IS interest but can bo taxed as part of an aggrogaW 
)f profits of trade appears to mo to override tho per- 
ectly plain language of tho section. 

But tho Advocute-Gooeral distinguishes 
ihis case before us from tho Calcutta ^ iQ 
L R (1937) 2 CAL 540.* bocauso in this case 
,ho income-tax authorities asked and QD- 
(. (1894) A C 347, Institute of Potent Agents v. 

Taxes) V. Bank of New Zealand. 
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tained an analysis of the actuarial surplus 
into its component parts and the actuary 
states as his opinion that for the quin- 
quennium ended Slst May 1932 the actuarial 
surplus consisted as to Bs. 4,21,408 of interest 
from tax-free securities, and this divided by 
6 would give the figure of Rs. 84,291, which, 
it is stated, the assessee-company accepted 
and which was shown ns a deduction in the 
jissessmeut by tlie income-tax oflicer. It is 
admitted that this is not one-fifth of the 
total of the interest on tax-free securities 
held by the assessee-company for tlie quin- 
quennium. This, it is admitted, is Rs. 1,52,789, 
for wliioli sum, indeed, until tfie Income-tax 
Department revised its views, allowance had 
been made, for instance, in the assessment 
for 1934-1935, a copy of wliich is now on tlie 
record. It is. of course, only right and pro- 
per tlmt the oflicers of tlie Income-tax 
Department should revise their views on 
such a matter if they think they have good 
reason for so doing, Imt when wo asked the 
Advocate. General if ho could refer us to any 
statutory authority or any case in which 
the actuarial surplus had been split up into 
its component parts and the inajme from 
interest on tax-free securities proportioned 
to the income from other sources, all logo- 
ther constituting tlio actuarial surplus, he 
could not do so, hut he referred to the fol- 
lowing passage in the judgment of Derby- 
bliire C. J. at page .'iss ; 

In tho conflict hero Ixitween tbo income-tax 
authorities' contention under R. 25 and tbo asses- 
sees' contention under the proviso to S. 8 of the 
Act, it seems to me that the true position is that 
in this particular caso tho actuarial valuation ns 
pre.scribed by law discloses tbo existenco of an item 
of interest, Rs. 48,08.196. That item of interest 
was (at tbo request of tho income-tax officer) shown 
to contain an Item of Rupees 8,82,858 as interest 
derived from tax-freo securities of the Government 
of India. That item of interest docs not aSect tho 
liabilities of tho company and clearly contributes 
pro tanto to tho total profit concerned. In my 
view, tboreforo,' !t is not open to tbo income-tax 
authorities to disrcg.nrd that item or to say that it 
cannot be diOcrentiated from tbo total. In my 
view, tb.at tax-freo interest or its annual one-fiftb 
part must bo deducted from the income, profits and 
gains and is not assessable to income-tax. 

The learned Commissioner also refers to 
this passage but relics upon it to justify tho 
splitting up of the actuarial surplus into its 
component parts, but when the Chief Justice 
uses the phrase "pro tanto," ho is referring 
to tho whole of tho item of income on tax- 
freo securities as contributing to the total 
profits : as to its whole extent it contributed 
to the total profit ; and it did not affect tho 
liabilities of the company ; but tho phrase 


"pro tanto” was not intended to be used to 
reduce the item of interest on tax-free secui 
rities from the whole to a part, as tho 
learned Commissioner argues. We think 
oui'selves that it was not the intention of 
Legislature, provided 8.8 of tlio Act applies 
to the income of life assurance companies, 
that the income-tax payer should receive 
only part of the statutory benefit of his 
holding of tax-free securities and not the 
whole. Wo see no reason to suppose that 
the Legislature di<l not intend tho proviso 
to S. 8 to apply to all appropriate cases, and, 
indeed, we oljserve tliat in the Act as recently 
amended under s. lo (vii), S.8 is excluded in 
the caso of an insui*anco business, and the 
profits and gains are to he determined in 
accordance with the schedule to tho Act. In 
R. 3 in that schedule occurs tlio following: 

3. (c) tbo whole amount of interest received in 
respect of any securities of the Central Government 
which Lave l>een issued ordcclarcd to be income-tax 
free shall iio deducted. 

It is true that interest on tax-freo secu- 
rities issued or declared to bo so by a Pro- 
vincial Government is no longer to bo 
deducted, but wo do not think this affects 
tho principle. We appreciate tho fact that 
this new rule may have been made not to 
remove doubts but to give a relief not 
liitherto granted, and we mention this only 
by tho way. Wo prefer on tho merits, with 
all respect, tlie judgment of Derbyshire C. J. 
in the Calcutta caso in I L it (iv37) 2 CAL 
540,* to the dissenting judgment of Panck- 
ridge .T. and we think it makes no difference 
that an actuary hiul in response to a request 
of tho Income-tax Department divided or 
purported to divide the actuarial surplus 
into parts proportioned to tho income of the 
company from different sources. Nor do we 
think that because tho assessee-company in 
obedience to tho direction of tho Income-tax 
Department and under protest accepted this 
figure of Rs. 84,294 and inserted it in their 
return, they were not free to challenge it 
in appeal within tho time allowed, os they 
did. It was suggested to us that some form 
of estoppel operated against the company 
by reason of their obedience to tho direc- 
tion of the Income-tax Department, but this 
argument was not elaborated or pressed be- 
fore us, and we see no room for an estoppel 
in this matter at all. We, therefore, answer 
tho two questions accordingly. The assessee- 
company is entitled to tho costs and the re- 
fund of the fee of Rs. lOO. Order accordingly. 

D.S./r.K. Ansu'cr accordingly. 
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Full Bench Court. 


D.wis C. J.. Loro akd Weston JJ. 

Emperor 

V. 

KarimbahsJi Behmatkhan. 
Ciiniioal Eof. No. 196 of 1910, Decided 
on ‘2()tli Novembor 1940, made by District 
T^Iaf’istrate, Nawabsbah. 

'• (n) CriJHiun] P. C. (1898), Ss. 82 and S3— 
IFnrmn^s issued by Courts in Baluchistan 

can be creculcd at any place in British India : 
AIR 1940 Sind 1.54=:190 I C CGI. OVERRULED. 

British B.ilucbistan is part of British India. 
IIcuco warrants issued by Courts in British Balu- 
chistan can boesecuteduuderS. 82, Criminal P.C., 
at any place in British India. Therefore the war- 
rant issued by the District Magistrate ofSibi foe 
the arrest of an accused in the district of Nawab- 
shah can be lawfully executed in that District ; 
AIR 1910 Sind 154=190 I C GCl. OV ERBU LED. 

tP 21 C 1: P 22 C 2; P 23 C 2} 
• (b) CriJuinuf P. C. (1898), Ss. 82 and 83— 
Magistrate erercising jurisdiclton vi Baluch%slan 
Agency Territories cannot issue u-arranl for 
arrest of person in British India, 

The Baluchistan Agency Territories arc not part 
of British India, but are arois in which by Ica^, 
treaty or otherwise the rrovemor-Ocneral in Council, 
now to be replaced by tbo Crown Representative, 
lias acquired jurisdiction. Honcoa Magistrate exor- 
cising jurisdiction in those places cannot is.suo a 
warranl-for the arrest of a person in British India, 
an<l req ui re itsexccut ion under S. 88. Criminal P- 
AIR 1038 Sind 40, Approved. [P 22 C 2; P 28 C 2) 

Partabrai D. Punuani. Advocate-General — 

for the Crown. 

Weston <J. — This roferoDce which con- 
cerns the legality of arrests in Rritish India 
executed under S. 83, Criminal P. C., on 
warrants issued by Magistrates in Baluchis- 
tan territories has come before us in the 
following manner. In tbo year 1937, tbo 6ist 
class Magistrate, Nasirabad, and -That Pat, 
in the Baluchistan Agency Territories, pur- 
porting to act under S. 83, Criminal P. C., 
sent a warrant to the District Magistrate, 
Karachi, for execution against one Tahilram. 
The warrant was executed, but the legality 
of the arrest was challenged and the matter 
canio before a Boncli of this Court, wliich 
hold that as Nasirabad and .That Pat are 
not within British India, a Magistrate exor- 
cising jurisdiction in tliose places caunot 
issue a warrant for the arrest of a person in 
British India, and require its execution under 
S. 83, Criminal P. C.: 32 S L R 134.' Tbo cor- 
rectness of this decision was disputed by the 
political authorities, and after certain corres- 
pondence with the Government of India, an 
understanding was arrived at that when 
further opportunity arose, the docision^in 
1. ('88) 25 AIR 1938 Sind 46 : 173 I C 822 : 39 
Cr L J 298: 82 S L R 134, Tahilram v. Emporor. 


This opportunity arose in May 1939 when 
the District Magistrate, Sibi, again purport, 
ing to act under s. 83, Criminal P. C., sent 
to the District Magistrate, Nawabsbah, a 
warrant for the arrest of one Karimbux, 
who was charged with the offence of mur- 
der. In view of a circular issued following 
the decision in 32 s L B 134* the District 


Magistrate, Nawabsbah, returned the war- 
rant unexecuted. The Political Agent, Sibi, 
who is the District Magistrate, Sibi, then 
addressed this Court stating that the Sibi 
District forms part of British Baluchistan, 
representing that bis action in sending the 
warrant under S. 89 was legal, and requesting 
its execution. His letter with the accom- 
panying warrant was forwarded to the 
District Magistrate, Nawabsbah, who was 
invited to make a reference to this Court, 
so that the decision in 32 S L R 184' might 
be further considered. The District Magis- 
trate made a reference accordingly, which 
was hoard by a Bench of this Court, which 
by judgment® dated 29th September 1939, 
held in effect that the Criminal Procedure 
Code applies to British Baluchistan and to 
the Baluchistan Agency Territories by order 
or by regulation made under the Indian 
(Foreign Jurisdiction) Order in Council, 
1902 , that these applications of the Code 
must be taken ns applications to self-con- 
tained territories, and that reference to 
British India in the Code as applied must 
bo taken to be references to those self-con- 
tained territories, that is to say ns references 
to British Bnluoliistau and to the Baluchis- 
tan Agency Territories respectively: that 
the power of Magistrates in those territories 
to forward warrants under S. 83 of the Code 
as applied must be restricted to the terri- 
tories to which the Code was so applied, 
and tliat Magistrates in those territories 
have no authority to require the service of 
warrants in this province or in other places 


ide those territories, 
ollowing this decision the Advocate- 
eral filed a petition requesting tne 
t of a certificate under S.205, Govern- 
b of India Act, 1935. for appeal to the 
jral Court. When the learned Advo^te- 
0ral was heard on this petition, it 
o 09 , the Division Bench before whom 

petition came, that he oow re i * I 
of his contention that the dec.s.on in 
imb„x-s casljsjnonsj^n^r^ 

, Empofor v. Karlmbax. 
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ment which had not been advanced pre. 
viously by him or considered by the learned 
Judges who decided that case and that if 
this argument based upon the fact that Bri- 
tish Baluchistan is part of British India, 
had been raised or considered, the decision 
in that case might well have been other 
than it was. We suggested therefore that 
the political authorities might consider tbo 
advisability of re-issuing the warrant against 
Karimbul^sh and having the matter again 
brought before this Court when it would be 
referred to a Full Bench: and as the learned 
Advocate-General stated that such a course 
would commend itself to Government the 
hearing of tbo petition for certificate under 
S.205 was adjourned. A further warrant 
against Karimbaksh was then issued, and 
a further reference made to this Court and 
it is in this way that the matter is now 
before a Full Bench. We are informed 
that the arrest of Karimbaksh has actually 
been effected in Baluchistan territory, but 
although the reference has ceased to have 
importance in relation to the particular facts 
the Advocate. General asks that we should 
consider it as it raises questions of general 
importance. 

Frior to the Government of India Act, 
1035, the area geographically known as 
Baluchistan could be said to consist of three 
parts and for our present purpose this divi- 
sion can be considered as still existing. The 
first part comprises the States of Kalat and 
Las Bela which have their own administra- 
tion and in which, generally speaking, Bri- 
tish or British Indian enactments have no 
application. But with these States we are 
not concerned. The second and third parts 
consist of what are usually called the 
Baluchistan Agency Territories and British 
Baluchistan. The extent of these areas is 
given at p. l, Vol. l of MaePherson (British 
Enactments in force in Indian States), and 
this shows that Sibi is part of British 
Baluchistan while Nasirabad is part of the 
Agency Territories. Although, as will be 
shown, very different considerations apply 
to these two parts, geograpliically they 
appear closely connected, and as the state- 
ment in MaePherson shows, areas from 
each part have been combined to form 
administrative units. It will be convenient 
to consider first British Baluchistan. Wo 
accept that the District Magistrate, Sibi, 
when issuing the warrant in respect of 
Karimbux acted as a Magistrate of British 
iBaluchistan. There can be no doubt that 
[British Baluchistan is part of British India. 


It was constituted a Chief Commissioner- 
ship as long ago as 1887 under the Govern- 
ment of India Act, 1870, and has continued 
to bo declared a Chief Commissionorship 
under successive Government of India Acts : 
see 8. 58 of the Act of 1915, and 8. Oi of tho 
Act of 1085. That as a Chief Commissioner- 
ship it has always been part of British India 
is clear from the Government of India Acts, 
creating Chief Commissionerships, from the 
definition of British India in S. 3 (7), General 
Clauses Act, (Act 10 of 1897) and from the pre- 
sent definition of British India in S. 311 (l), 
Government of India Act, 1935. This last 
definition is as follows : 

‘British India’ means all territories for tho timo 
being comprised within the Governors’ Provinces 
and the Chief Commissioners' Provinces. 

Acts of the Indian Legislature applicable 
to the whole of British India will apply 
proprto uipore to Chief Commissioners Pro- 
vinces save as excepted or modified by the 
Government of India -\ct or by special or 
local enactment. Section 9G (2), Government 
of India Act, 1935, now provides that no Act 
of the Federal Legislature shall apply to 
British Baluchistan unless the Governor- 
General in his discretion so directs. There 
does not appear to have been similar exclu- 
sion of British Baluchistan from the sphere 
of tbo Indian Legislature in the earlier 
Government of India Acts, but in all those 
Acts there was provision for legislation by 
the Governor-General in Clouncil for 8i)ecial 
areas by means of regulation [see S. l. 
Government of India Act, 1870 and S. 71 of 
the Act of 1915] and tho Baluchistan Code 
( 19 U) shews that this pwer to make regula- 
tions was used extensively for British Balu- 
chistan. The practice followed for legisla- 
tion for British Baluchistan has been to 
emphasize in certain Acts of the Indian 
Legislature their applicability to British 
Baluchistan by adding tho words ‘‘including 
British Baluchistan” after tho words “the 
whole of British India" in the application 
sections of those Acts, as for example in tho 
Extradition Act (15 of 1903) and the Prisons 
Act (9 of 1894). and by regulation made under 
the sections of the 1870 and 1915, Govern- 
ment of India Acts <iuotod above, to apply 
or extend other enactments with or without 
modifications and in certain cases to make 
purely local laws. Such a regulation is 
Regulation 2 of 1913, entitled a regulation 
to consolidate and amend the regulations 
declaring the law in force in British Balu- 
chistan. Section 3 of this regulation is as 
follows : 
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(1) So much of crich of the enactments specified 
in Scb. 1 as is in force in the territories to which 
tlio onactnic-nt peneraliy applies shall Lo deemed to 
1)0 in furco in liritish Baluchistan or in the part 
thereof specified in the schedule, subject to the 
moclitu ations therein stated, and to any amend- 
ments to which the euactments are for the time 
b.-ing subject in the territories to which they 
Ronorally apply. 

(i) An enactment not comprised in Sch.(l) shall 
not be deemed to be, or to have been, in force in 
J^riti'h Baluchistan or in any part of British 
iKaUichistan unless it is expressed, by special men- 
tion of British J-ialuchistan, or a part of British 
Baluchistan, to extend thereto, or after the com- 
uieiicement of this regulation, is extended thereto 
in exorcise of the powers conferred by S. 5, Scheduled 
District)! .Art, 1H7-1, or by any other enactment for 
the time l>eiug in force. 

(3) The Local Government, with the previous 
F.iiiction of the Governor-General in Council, may 
by notification in thoGazetto of India, declare that 
any enactment which is comprised in Sch. 1, or 
which may, after the commencement of this regu- 
lation, be extended in exercise of any such powers 
as aforesaid, shall no longer le in force in British 
Baluchistan or in atjy part of Briti.sh Baluchistan 
specified in the notification. 

The Criminal Procedure Code 1*^9^ is not 
one of those Acts in wliicli Jhitish Balu- 
chistan is specifically mentioned in the 
application sectioti, liut it linds placo in 
Sch. 1 of Regulation -i of luid, and the modi- 
fications enjoined in its ajjplication are those 
of an earlier Regulation, 7 of isw, which 
applied the then Criminal Procedure Code 
of 1 SH 2 to ‘the wliole of British Baluchistan 
80 far ns it can bo made applicable in tho 
circumstances for tlie time being.’ The 
scliedulo to that regulation contained cer- 
tain modifications, hut these modifications 
did not affect in any way tho provisions now' 
contained in chap. r. of the present Code, 
and this chapter tlierefore applies to British 
Baluchistan in tho same manner as it applies 
to Britisli India. British Baluchistan is part 
of British India, and altliougli tho Code has 
been applied to it by regulation, once it has 
been applied, in the absence of express pro- 
vision, thoro is no reason of construction 
for giving purely local meanings to general 
expressions appearing in the Code. If it was 
intended that references in the Code to 
Britisli India should ho read as references 
to British Baluchistan wo think that this 
would have found place in the schedule of 
the applying regulation. For reasons to bo 
stated shortly, wo consider that in tho appli- 
cation of the Code to tl^e Agency Territories, 
which are not part of British India, it is a 
necessary implication that references to 
British India shall be read as references to 
the Agency Territories. But such an inter- 
pretation in'the case of British Baluchistan 


would assist in no way to remove any incon* 
veniences which may arise from different 
considerations applying to two territories 
which administratively are closely connect- 
ed. The power to legislate by regulation is 
confined to certain parts of British India. 
Such legislation in the absence of express 
provision cannot affect areas outside British 
India. Similarly, legislation for areas outside 
British India is effected under one or other 
of the Orders in Council made under the 
Foreign .lurisdiction Act, 1800, and such 
legislation cannot affect British India. Even 
if tho application of the Criminal Procedure 
Code to British Baluchistan were taken to 
be self-contained, and references in the Code 
to British India were to be read as references 
to British Baluchistan this would not assist 
in enabling warrants issued by Courts out- 
side British Baluchistan, as for example by 
Courts in the Agency Territories, to be exe- 
cuted within British Baluchistan. 

While there is no argument of convenience 
to assist a restricted interpretation of the 
words "British India" in the application of 
the Code to British Baluchistan, there is an 
obvious argument of inconvenience against 
such ail interpretation. For, if S. R2 of the 
Code were to be read as "A warrant of arrest 
may be executed at any place in British 
Baluchistan" there would exist no machinery 
for effecting the apprehension in British 
India of fugitive offenders from British 
Baluchistan. The Extradition Act applies 
to British Baluchistan as a part of Britisli 
India, and there can be no extradition be- 
tween one part of British India and another. 
The Fugitive Offenders Act also could bo of 
no assistance. We consider therefore that 
warrants issued by Courts in British Balu- 
chistancan bo executed under 6.82, Criminal 
P. C., at any place in British India, that 
the District Magistrate, Sibi, acted legally 
in sending the warrant for the arrest of 
Karimbux to the District Magistrate, Nawab- 
shah, under S.83 and that the Bench decision 
in Karimbux' s case’ therefore was not 
correct. It remains for us to consider war- 
rants issued not by Courts in British Balu- 
chistan, but by Courts in the Baluchistan 
Agency Territories as in 32 SLR 134.* Tho 
Agency Territories are not part of British 
India, hut are areas in which by lease, 
treaty or otherwise the Govornor-GeneraJ 
in Council, now to be replaced by the Crown 
Representative, has acquired jurisdiction. 

By the Government of India Act. I 985 .spooiai 

areas known as tribal areas have . 

in Baluchistan. These areas are defined d> 
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S. 811 oi the Act as the areas in Baluchistan 
which are not part of British India or of 
any Indian State or of any foreign State. 
Wo are not awaro whether tho tribal areas 
will include all the present Agency Terri- 
tories, but except for a question arising 
under the Extradition Act referred to at the 
end of this judgment, this is not important 
for our present purpose, as the Indian 
(Foreign Jurisdiction) Order in Council, 1937 , 
amending the principal Order in Council of 
1902, provides for the continuance of all 
orders, rules and so on made under the 
principal Order unless expressly revoked or 
amended. 

Ijegislation for tho Agency Territories, as 
for other administered areas in India, not 
forming part of British India, has been 
effected by notifications under tho Order in 
Council 1902, referred to above, or under 
earlier Orders in Council; and the various 
enactments applied or made for those terri- 
tories api>ear in volume i of MacPherson. 
In certain cases British Indian enactments 
have been oppliod directly in whole or in 
part to the Baluchistan Agency Territories, 
but tlio general practice has been to apply 
such British Indian enactments as have been 
applied to British Baluchistan. By a notifi- 
cation made under the Order in Council, 
1902, dated 29rd May 1929 (MacPherson 
vol. I, p. 9 ) all enactments then or there- 
after in force in British Baluchistan are to 
bo deemed to bo in force in tho Agency 
Territories. As already seen these enact- 
ments include the Code of Criminal Proce- 
dure. This attempt at securing homogeneity 
in tho two administered areas of Baluchi, 
stan is liable to be confusing, but when 
the fundamental difference between British 
Baluchistan and the Agency Territories, the 
one being part of British India and the 
other being outside British India, is kept in 
mind, it is clear that the application to the 
Agency Territories of any British Indian 
enactment as in force in British Baluchi- 
stan differs in no way from an independent 
application of that enactment to the Agency 
Territories, with any necessary modifica- 
tions, but without any reference to British 
Baluchistan. It is a necessary implication, 
if not expressly appearing in tho notifica- 
tion, that when an enactment in force in 
British India is applied to territory outside 
British India, references to British India 
must be read as references to the territory 
to which the enactment is being applied. 
In individual applications of British Indian 
enactments by notification under tho Order 


in Council express provision for this is 
usually made in tho notification, but in tho 
notification of 23rd May 1929 there is only a 

very general clause which reads as follows : 

For the purpose of facilitating tho application 
of any of the aforesaid enactments, notiheatione, 
rules, orders or bye-laws, any Court in the said 
territories may construe them with such altera- 
tions not aSocting the substance as may 1.0 neces- 
sary or proper to adapt them to tho matter before 
tho Court. 

Even if the Courts of the Agency Terri- 
tories consider that this clause gives them 
latitude to execute warrants issued by Courts 
of British Baluchistan or even those issued 
by Courts in other parts of British India, 
a matter on which we have no information, 
this clause cannot modify the law enacted 
for British India by the Indian Legislature. 
It cannot operate to make the .\gency Terri, 
tories part of British India for the purposes 
of the Code, and it cannot throw upon Dis- 
trict Magistrates in British India the duty 
of executing warrants issued by Courts not 
in British India. The learned Advocate- 
General in fact has conceded before us that 
82 S L R 134* was correctly decided, and we 
have no hesitation in holding that it was 
correctly decided. We may remark that 
except perhaps for those areas in the Agency 
Territories which cannot be said to be the 
territories of any State, and it is true that 
the definition of tribal areas suggests that 
there are such areas, no diiliculty exists in 
obtaining under Chap. 3, Extradition Act, tho 
surrender of criminals who have fled from 
the Agency Territories to British India. No 
amendment of S.7, Extradition Act, seems 
to have been made by the Adaptation of 
Laws Order in Council to meet the case of 
tribal areas, but whether or not such amend- 
ment is necessary is a matter outside the 
scope of this reference, and wo do not see 
reasons to consider it further. Our answer 
to the reference is that tho warrant issued 
by tho District Magistrate of Sibi for the 
arrest of Karimbakhsh in tho district of 
Nawabshah could be lawfully executed in 
that district. 

D.S./r.K. Answered accordingly. 

A. I. B. 1941 Sind 23 

Tyabji J. 

Asmabai dio Ilaji Ahmed Mirza — 

Plaintiff 

V. 

Umer Mahomed Sidik Mirza — 

Defendant. 

Suit No. 188 of 1989, Decided on 22nd 
May 1940. 
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(a) Muslivt Dissolution of Marriages Act 
{](f39)i S .2 (u) — S7tit for dissolution of marriage 
Int ivife — Husband neglecting and failing io 

provide for wife's maintenance for ten years 

Husband on Magistrate's order paying mainten^ 
a)ice io wife for some months during two years 
prior lo suit — Latter fact held did not debar 
jrife from relying on S. 2 (ii) in respect of earlier 
period of ten years. 

A Jlusliin husband neglected and failed to provide 
maintenance for hi<> wife for a period of ten years. 
In pursuance of 'a Magistrate's order, however, he 
had boon paying maintenance allowance to his 
wife for some months during two years preceding 
the suit by the wife for the dissolution of the 
marriage : 

Held that the payment of maintenance during 
tun years pr€ce<liDg the suit did not debar the 
wife from relying on S. 2 (ii) in respect of the 
earlier pericKl of ten years as a good ground for the 
dissolution of her marriage. [P 2C C 1] 

ib) Dissofnfton of Marriages Act 

(1939L S. 2 (viii) (a) — Husband's tUdrcaiment 
— iri/c forced to dcgradiyxg of having 

to lire with nnd being burden upon her parents 
for about twelve years — Wife compelled to do 
ivxlhoHl society of her husband and could not 
remarry — Husband held made her life miserable 
by crueltij of conduct — Fact that wife could by 
resorling to distress warrants obtain from unwill^ 
%ng hudjand monthlu maintenance of /?s. 
held did not relieve her of her misery. 

The wife WHS forced to live away from her 
husband about 12 years on account of bis ill- 
treatment and her life was being made miserable 
by reason of the fact that a return to her husband's 
bouse was out of the question ns it meant submis- 
sion to conditions impossible to a self-respecting 
woniaiu She was compelled to do without the 
society of her husband and could not marry any 
other person. She was forced to the degrading posi- 
tion of having to live with and bo a burden upon 
her parents : 

Held that it was rciisouablo in the circumstances 
to say tiiat the husband was making her life miser- 
able by cruelty of conduct within the mcaDing of 
S. 2 (viii) (a). The fact thot she could by resorting 
to distress warrants obtain from her unwilling 
husband Rs. 7.8.0 per month — a sum wholly insuffi- 
cient for maintaining her in any comfort— was not 
enough to relieve her of her misery# [P 26 C 1) 

(e) Muslvn Dissolution of Marriages Act 
(1939), S. 2 (rixi) (f)~^Only very gross failure 
to render to wife her just rights will be const- 
dered by Court as ground for dissolutiem of 
marriage— ]Cifr sepnratirtg from husband due to 
%ll-(rcatmcnt — No real intention or positive effort 
on hushand*s part to (rent wife as wife at all 
much less lo treat her equitably in accordance 
with injunctions of Quran — Case falls within 
purview of S. 2 (viii) (f). 

It is only a very gross failure to render to a wife 
her just rights that could bo considered by a Court 
as a ground for dissolution of tho marriage. Where 
there has never after the separation of the wife duo 
to ill-treatment been any real iutention on the 
part of the husband or positive olTort to treat the 
wife as a wife at all, much less to treat her equit- 
ably in accordance with the injunctions of tho 
Quran, or oven on a footing which having regard 
to human imperfections and to tho circumstances 
of the husband could be condoned as an honest 


effort in that direction, the case blls within the 
purview of S. 2 (viii) (f), [p 23 0 1] 

JetJuinand L. Nain — for Plaintiff. 

Pribhdas for K. H. Nagrani — for Defendant. 

Judgment. — The plaintiff Asmabai was 
married to the defendant Umar about 15 
years ago, in 1925. Her suit is for a dissolu- 
tion of her marriage with the defendant, on 
the grounds, first, that the defendant had 
neglected or failed to provide for her main- 
tenance for a i>eriod of two years, secondly 
that the defendant had made her life miser, 
able by cruelty of conduct, and thirdly that 
having more than one wife the defendant 
did not treat the plaintiff equitably in 
accordance with the injunctions of the 
Quran. It is claimed that these are valid 
grounds for a dissolution of a Muslim 
marriage under the Dissolution of Muslim 
Marriages Act, 8 of 1939: cf. S. 2 , sub-cls. (ii), 
(viii) (a) and (viii) (f) of the Act. The 
plaintiff, the defendant Umar, and one 
iUm/an have given evidence in this case. 
There can be no doubt with regard to the 
principal facts in this case. The plaintiff 
was married somewhere about 1925 when 
she was about 18 years of age. The defen- 
dant is a first cousin of the plaintiff. After 
the marriage tlie defendant and the plaintiff 
lived together for about one month, after 
which the plaintiff left the defendant’s 
house and went back to her parents. It is 
quite clear from the evidence in the case, 
although the defendant Umar and his wit- 
ness Ramzan do not admit it, that the plain- 
tiff’s father and the defendant's father who 
are brothers, have not been on good terms 
and were not on good terms at the time of 
the marriage. The plaintiff states that while 
she was living with her husband there were 
constant quarrels between her and her hus- 
band and her husband’s relations. Shestates 
that the defendant and others in her hus- 
band's house used to speak disparagingly of 
her father and when she intervened on 
behalf of her father there were quarrels, 
that she was frequently beaten, and that it 
was after a period of such continued ill- 
tioatmont that she was one day driven out 
of tho house by her husband and her bus- 
band’s relations. She was on that account 
unwilling to go back to her husband. Efforts 
were then made by other parties to bring 
about a reconciliation, and tho plaintiff was 
induced to live again with the defendant. 
But she had to leave him again after a few 
days. Thereafter the plaintiff has contmu^ 
to live with her parents and according to 
the plaintiff the defendant did not ever wisU 
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or seek to take her baok again. Admittedly 
nothing was paid to the plaintiff by way of 
maintenance or otherwise by the defendant 
who soon married a second wife. 

In 1928 the plaintiff filed a suit in this 
Court, being suit No. 68 of 1928, against the 
defendant for maintenance. A certified copy 
of the judgment in that cose dated 20 th 
September 1929 has been filed and is Ex. 0. 
One of the issues in that case was : “Did the 
defendant desert the plaintiff and neglect 
to maintain her?” and the finding on this 
issue was that ho had neglected to maintain 
her. The lejirned Judge in that case (Bailee 
A. J. C.) held that the plaintiff had been 
ill-treated, to some extent as he said, and 
stated that he would, if ho could have done 
so under the law, have ordered past main- 
tenance to bo paid to the plaintiff, but he 
held that the law did not permit him to do 
so. rie however did not consider that under 
the circumstances of the case the plaintiff 
was entitled to got a decree for future rnain- 
tonanco. Some six years later (at the end of 
1935 or in 193G) an application was made by 
the plaintiff in the (Jourt of the Additional 
City Magistrate of Karachi for an order 
against the defendant for payment of a 
monthly allowance under S. 488, Criminal 
P. C. The Magistmte had to consider the 
question whether the plaintiff was entitled 
to any order under S. 498 as the jdaintiff 
admittedly was not living with the defen- 
dant, and it became necessary for him to 
consider whetlier the plaintiff had just or 
sufficient grounds for refusing to live with 
the defendant. After a lengthy inquiry, he 
held it to bo clearly proved that the defen- 
dant liad neglected to maintain the appli- 
cant for many years, and jiccepting the 
plaintiff's allegations of ill-treatment to be 
true ho hold that the plaintiff had sufficient 
grounds for refusing to live with the defen- 
dant, and on 28th February 1930 passed an 
order ordering the defendant to i>ay Rs. 10 
every month to the plaintiff by way of a 
monthly allowance. 

This order was challenged by the defen- 
dant who filed a revision application against 
it which was rejected by this Court in its 
High Court jurisdiction on 6th Way 1936. 
Exhibits is a certified copy of the High 
Court’s order from which it is clear that the 
High Court did not accept the defendant’s 
contention that the plaintiff ought to go 
back to the defendant and was of the opi- 
nion that it would bo wrong to interfere 
with the order of the Magistrate and force 
the plaintiff back to conditions to which no 


self-respecting woman should be compelled 
to submit. The plaintiff states, and 1 have 
no doubt truly, that even after these orders 
the defendant has not been regularly paying 
the sum ordered to be i)aid under S. 4S6, 
Criminal P. C., and that on no less than 
twelve occasions the plaintiff bad been 
forced to aj)ply to the Magistrate for a dis- 
tress warrant, and it was only after such 
distress warrants had been issued that she 
was able to obtain the payments. It is also 
clear that the defendant has been making 
applications for a reduction of the amount 
ordered to be paid by him, which has since 
been reduced to Ks. 7-9.0; for this of course 
he cannot in any way be blamed. 

Having regard to these circumstances, 
and to the attitude of the parties and the 
allegations made by them in the proceedings 
abovo referred to, and the evidence given 
by the three witnesses who have been exa- 
mined before me in this suit, I have no 
doubt tbat the plaintiff's allegation that she 
was ill-treated by the defendant and that it 
was on that account that she could not live 
with the defendant is true. It appears that 
this ill-treatment had a good deal to do 
with tho fact that the father of the plaintiff' 
and the father of the defendant were on 
very bad terms. It is quite impossible to 
accept tho evidence of the defendant and of 
his witness Ramz.an who have now stated 
tbat thoro was no ill-feeling of any kind 
between the two families, that there was 
never any question at all of any ill-treat- 
ment of the plaintiff by the dofondant, that 
tlie defendant and the plaintiff in fact lived 
very happily together after their marriage, 
and tbat even the parents of the defendant 
and the plaintiff had always boon on very 
good terms, but that after the plaintiff, 
about a month after her marriage, left the 
defendant’s bouse with tho ijormission of 
the defendant in order to spend tho Idd 
with her parents, the plaintiff's parents 
without any reason whatever whicli those 
witnesses knew of or could assign therefor 
refused to allow the plaintiff to go back to 
tho defendant and insisted very perversely, 
that the defendant should iDstea<l go and 
live with them. It is perfectly clear that 
this is a false story put up for the puri>oses 
of this case, which is wholly absurd under 
the circumstances of this case. 

Now with regard to the first ground 
urged by the plaintiff, it has boon admitted 
by tbe defendant that nothing by way of 
maintenance or otherwise was paid by him 
to the plaintiff after the plaintiff' left him, 
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admittedly some time in or about 1025, until 
after O-^th February 1030 when the order was 
inado l>y the ^Magistrate. It is therefore 
clear that during this period of about 10 
years tlie defendant did wholly neglect and 
fail to provide for tlio plaintiff’s mainten- 
ance. It is true that after the order made 
by the Magistrate in 1030, certain payments 
have been made by the defendant to the 
plaintiff under the orders of the Court, and 
it cannot therefore be said that during the 
|two years immediately preceding the suit 
the defendant had not paid anything to- 
wards the plaintiff’s maintenance, but I do 
nob think that in the circumstances of this 
case the plaintiff is thereby debarred from 
relying on s. 2 (ii) of the Act in respect of 
the earlier period as a good ground for the 
dissolution of her marriage. I also think 
that the plaintiff has succeeded on the 
second ground, that is in showing that the 
defendant has made her life miserable by 
jcruelty of conduct within the meaning of 
bliose words in s. 2 (viii) (a). The language 
of s. 2 (viii) (a) is : 

2. A woman married under Muslim law shall lx; 
entitled to obtain .a decree for the dii-solution of 
her marria^’O on any one or more of the following 
grounds, namely : 

(viii) That the husband treats her with cruelty 
tb.it is to say, (a) habitually assaults her or makes 
her life miserable by cruelty of couduct even if 
such conduct docs not amount to physical ill- 
treatment. 

As the plaintiff has now for many years 
past been living away from the defendant, 
it is not alleged and it cannot be said that lie 
now liabitually assjvults lier and there is no 
<|uestion of any present physical ill-treat. 
|ment. But the plaintiff has been forced to live 
away from her husband on account of his 
past ill-treatrnent and her life is undoubt- 
edly being made miserable by reason of the 
fact that a return to her hu9l)and’s house is 
out of the (luestion as it must mean sub- 
mitting to conditions impossible to a self 
respecting woman. She is compollod to do 
without the society of her husband and 
cannot marry any other person. She is 
forced to the degrading position of having 
to live with and be a burden upon her 
parents. The fact that she can by resorting 
to distress warrants obtain from her unwill- 
ing husband Rs. 7-8-0 per month — a sum 
wliolly insullicient for maintaining her in 
any comfort is not enough to relievo her of 
her misery. I think it is reasonable in these 
circumstances to say that the defendant is 
making her life miaorahle by cruelty of 
.conduct, and as stated before, in my opinion, 


A. 1. R. 

the plaintiff has also succeeded on this 
ground. 

The third ground relied upon is that 
mentioned in s. 2 (viii) (f) of the Act, that 
is to say the cruelty of the defendant in 
that having more than one wife he did not 
treat the plaintiff equitably in accordance 
with the injunctions of the Quran. 

It is admitted that the defendant married 
a second wife about 10 or 12 years ago, that 
is soon after the defendant and the plaintiff 
separated. It does not appear to me that the 
defendant ever had any intention or made 
any bona fide effort to induce the plaintiff 
to live with him, or to offer to her a home 
which she could reasonably be expected to 
accept, and to render to her the rights which 
it is incumbent upon a Muslim husband to 
render to his wife. 

According to the Quran and to all Muslim 
texts, a Muslim wife has rights correspond- 
ing to those of her husband and in no way 
less than those of the husband, in the ful- 
filment by the husband and the wife of their 
respective marital duties towards each other. 
As is stated iu verse 11, 223 of the Qurau : 

*' And they (the wives) have rights similar 
to those (of their husbands) against them 
as regards just treatment.” As is so often 
insisted upon in the Quran, it is incumbent 
upon a Muslim husband to treat his wife 
or wives with ” husn-e-muashirat,” which 
meanssuoh kindly behaviour as is recognized 
as good by all. For example in verses IV, 

19 it is enjoined : ” Wa asbiru hunna bil 
maaroof” which literally means "and behave 
with them (your wives) in such a manner 
as is accepted as good and kind by all.” 

Not only is the Muslim husband bound to 
treat his wife “bil maaroof,” with kindness 
and consideration, but the wife is, by virtue 
of the very subsistence of the marriage state, 
entitled os of right to her just share in the 
society and companionship of her husband. 
Tender Muslim law this right could be 
enforced by an order from a. Judge: c/.Baillio 
I, 190. man could be directed to be atton- 
tivo to liis wife and to occupy the same 
apartment with lier at times though^ no 
exact times have been prescribed : Baillio l, 

189 . According to Shiah texts every wife is 
at least entitled to the exclusive companion- 
ship of her husband for one out of every 
four nights : Baillie II. fi3. All texts agrw 
that it is incumbent for a husband to s^nd 
a reasonable amount of time with eac o 
his wives in an apartment oxolusivoly allot- 
ted to her. 
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Where a husband has more than one wife 
strict equality “ adl-hl-qismut ” must be 
observed by the husband amongst the wives; 
for, it is only on the condition that the hus- 
band will do so, that the Quran permits 
marriage with more than one wife. In verse 

IV, 8 of the Quran it is said ; 

. . . Then marry tuch women 06 seem good to 
you, two and three and (our; but if you fear that 
you will not act with justice (between them) then 
marry only one .... Thus it is more likely that 
you will not deviate into injustice. 

The Arabic word which has been rendered 
by the word “justice” is “adl” and all 
^luslim jurists agree that what is made 
incumbent upon every Muslim marrying 
more than one wife by this verse is “adUfil- 
qismut,” that is an o<juality in tho sharing 
of such things as tho time spent with his 
wives, the exjMjnses incurred by him on his 
wives, and his outward general behaviour 
towards his wives. Tlie word "adl” in this 
context is not, it is generally agreed, to bo 
construed as meaning “adl-til-kul” or 'adl 
fil kulo shain,” that is al)solute equality in 
all resjwcts, and does not include adl-lil- 
mohabat” or ociuality in respect of the inner 
love of a man for his wives which the Quran 
itself regards as impossible. For, in verse iv, 
129 whore tho word “adl" is used in its more 
complete and absolute sense, moaning "adl- 
CUkul” and including “adl-hl-mohabat,” 
the Quran says : 

And it is not within your power to net with 
(complete) justice (iidl) Ixitwooii wives, even though 
you m:iy most dosito it; but bo not disinclined 
(from any one of them) with a total disinclination, 
60 that you leave her as it were in suspense. 

Muslim commentators of all schools agree 
that while it is incumbent on every bus- 
band to treat all his wives with strict 
equality in all matters covered by the term 
"adl-lil.qismut,” which means for example 
that a husband cannot spend more time 
with or spend more money upon or show 
an open preference in his general behaviour 
in favour of any one of his wives, it is sufli- 
oient in respect of actual coition if he does 
not entirely neglect any particular wife. 
Intentional total neglect in respect of coition 
which amounts to a suspension of the mar- 
riage is clearly prohibited. So Baillio rely- 
ing on Sunni texts says (Part I, 189): 

Ani when ho bad two wivea who are froewomcD, 
ho inuat bo just and equal in dividing bis atUn* 
tioos among thorn. What is required of him ia 
ihiA respect ia justice and equality in matters that 
are within bis power, and living with them for 
society and acquaintanceship, not in matters that 
are beyond his control, such as love and znatri* 
monial intercourse 

And with regard to wives, equality must be ob* 


served between the old and the new, the virgin and 
the suyyib, tho healthy and the sick, even the 
paralytic and the insane if not dangerous, the 
woman in her courses, and one who is purified 
from them, the pregnant woman, and one in an 
interN’al of pregnancy, the young girl unfit for 
matrimonial converse, the pilgrim and the wife 
under eola, or zihar. 

and relying on Sbiah texts says (part II, 
83-fir>) : 

Kismut, or a partition of his time amongst his 
wives, is a duty which is incumbent on a husband, 
whether ho bo free or a slave, and even though be 
should be impotent or an eunuch ; 

If a man bo married to one wife she has a right 
to one night out of over)’ four, and the other three 
are at bis own disposal to sleep where he pleases. 
If ho has two wives they arc entitled to two nights, 
and if he bus throe they are entitled to throe, while 
he has a right to dispose of the excess in each case 
up to four, as he pleases. If ho ha^ the full comple- 
ment of four wives, each one of them has a right 
to a night in her turn, and he cannot absent him- 
self from the proper partner of that night without 
a just pretext or being on a journey, or her per- 
mibsioD 

What is incumbent on a man in re.>poct of par- 
tition is merely to spend his time with tho wife to 
whom it is due, and does not extend to coition. . . . 

Equality among wives should be observed in res- 
pect of maintenance, general behaviour, and coition. 

With reference to last extract he adds in 
a note that in respect of coition equality is 
proper but not an incumbent duty. How 
far this ‘'Husn-e-muashirat** and ‘'adl-fil- 
qismut*' are to bo observed, is clear from 
the fact that even after friction and dissen- 
sions have arisen, and a husband has pro- 
nounced one or two divorces against a wife, 
tho Quran enjoins in voree II, 220 and again 
in verse 11, 23l that even in such circum- 
stances the wife in question should either 
be retained ‘'be maaroof** that is in the 
approved kindly manner, or should bo gono- 
rously allowed to go away (i. e., bo comple- 
tely divorced) with kindness (“be maaroof’" 
and “be ohsan'*), and that she should not be 
retained to her injury. It is on these verses 
that in Muslim States the Kazi's powers to 
insist that a husband should either render 
to a wife her just rights or divorce her were 
based. The Hadis, sayings of tho Prophet, 
are full of exhortations to his people to treat 
women kindly and to render to them all 
their just rights. The position of a wife in 
her husband's house is stated in one of his 

most often quoted sayings : 

Every one of you is a ruler, and every one shall 
be questioned about his subjects ; the Amir (King) 
is a ruler, and the man is a ruler over the people 
of his house, and the woman is a ruler over the 
house of her husband and his cbildrun, bo every 
one of you is a ruler and every one shall be ques- 
tioned about his subjects. 

In his famous farewell address at the 
Hajatul ^Yidaa shortly before his death 
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speaking with the knowledge that he would 
not be able to address his people again, the 
Prophet said : 

Oh my people: You have certain rights over your 
wives and so have your wives over you. They are 
thetrust of Allah in your hands, bo you must treat 
thorn with all kindness. 

This is the position in the Quran and the 
Shariat and expresses the ideal that has to 
jbe aimed at. It is of course only a very 
gross failure to render to a wife her just 
rights that could be considered by a Court 
as a ground for dissolution. But in this case 
^as is clear from what has been stated before, 
there has never after the separation in 1025 
|been any real intention on the part of the 
defendant or positive effort made by the 
defendant to trsat the plaintiff as a wife at 
all, much less to treat her equitably in 
accordance with the injunctions of the 
Quran, or oven on a footing which having 
regard to human imi)erfections and to the 
circumstances of the defendant could be 
condoned as an honest effort in that direc- 
tion. The plaintiff tliorcforo succeeds on 
this ground also. 1 am therefore of the opi- 
nion that tliis is a case where in the con- 
toniplation of Act s of l‘j;39 good grounds 
exist for a dissolution, and tlie plaintiff will 
accordingly have a decree ;is prayed with 
costs. 

(r.N./U.K. Suit decreed. 

A, I. R, 1941 Sind 28 
Weston J. 

Ilaji IIus!<iiin IlahibuUah — Applicant 

v. 

Ilaji Vali Maharuinad and a)iothcr — 

Respondents. 

Civil Revn. .•\ppln. No. I of 15)38, Deci- 
ded on 15th March 1940, to roviso judg- 
ment and decree of Dist. Judge, Ilydorahad, 
D/- 19th October 1937. 

Cii'il P. C. (J00''i), O. 3, /?. 2 — Vnkalalnafna 
in Form IV, Sind Cxril Courts Cireulan anlho- 
rjstnjr advocate to appear and act m cn.v does 
■not empotrer him to compromise — Authority to 
compromise in aforesaid vakalatnama ij univar- 
ranted by Form IV — Specific authority for speci- 
fic compromise is essential. 

A vakalatnama in Form IV prescrilxnl by tbo 
Sind Civil Courts Circulars authorising an advocate 
or a pleader to appear and act in a ca.so does not 


Weston J. — This is a revision applica. 
tion against the order of the District Judge 
of Hyderabad in civil Appeal No. 63 of 1937 
of this Court directing a decree in terms of 
the compromise application filed by the 
advocates of the parties, and the ground 
upon which we are asked to set aside this 
order is that the advocates of the parties 
had no authority to compromise on behalf 
of their clients. In 9 s L R 218 * following 
earlier decisions of this Court it was held 
that a pleader duly appointed to act for a 
party has authority to do all acts incidental 
to that general authority. He may make 
applications referring the matter in dispute 
to arbitration or make admissions so as to 
bind his client. A presumption of such 
powers having been delegated to him is 
essential to the due conduct of the litigation. 
No such presumption however is necessary 
in the case of a power to compromise the 
suit. A power to compromise contained in a 
vakalatnama is not warranted by Form iv 
prescribed in the Sind Courts Civil Circulars 
and is inadequate to validate a compromise 
made by the pleaders and proof of specific 
authority for the specific compromise is 
necessary. It should be stated here that in 
the present case the pleaders were advocates 
and that they had filed powers in Form IV 
which empowered them to appear and act. 

It is not suggested that they bod any gene- 
ral or any si>ecial powers from their clients 
to compromise. In 29 S L R 437,* it was held 
that 

wheu parties do not themselves notify a compro- 
mise to tbe Court or give their written consent 
thereto and pleaders act as agents of tbo xmrtios to 
compromise, their authority must bo clear and 
unequivocal. When such an authority is not cou- 
tainod in a vakalatnama giving power to compro- 
mis4! either generally or specially, or in any other 
writing but there is a more statement by the 
plcjidcrs themselves at the foot of the compromi» 
that they have special powers to compromise, this 
is not enough. 

This was a case of pleaders, not advocates, 
and the learned Judges in the course of 

their judgment state : 

We should make it clear that wo are not eon- 
cerned hero with tbo power of advocates either in 
this Court or in the mofussil, far loss are wo con- 
corned with the power of barristers. 

Wo have been rof erred to the case in 57 


empower him to compromise the case on l^cbalf of igjj 3 whero it was held that 
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aa advocate in India who derives his general autho- 
rity Item being briefed in a suit on behalf of his 
client has implied authority to settle and compro- 
miso in all matters connected solely with the 
action in which he has received o brief. 

But their Lordships state at p. 1319 : _ 
Their Lordships desire to confine their decision 
on this point to the case of advocates, whatever 
their qualifications, admitted as such by the res- 
poctiyo appropriate Courts in Indii4, who derive 
their general authority from being briefed in a suit 
on lehalf of a client. Where the legal representa- 
tlve in Court of a client derives his authority from 
an express written authority such as a vakalat- 
nama diflerent considerations may well arise, and 
in such cases their Lordships express no opinion 
as to the oxistenco of any implfod authority of tho 
kind under discussion. 

Tho Lahore High Court in 17 Lah 456, 
relying upon this Privy Council decision has 
extended the power of advocates to com- 
promise to advocates who appear only to 
plead without power of attorney. The ques- 
tion decided in 9 S L R 218* ^yas left expressly 
undecided by Privy Council in 57 Cal 13ii. 
The present case is on all fours with the 
Sind case which was decided by Bench of 
this Court and which we think we are 
bound to follow. We must therefore hold 
that the advocates had no power to com- 
promise in the present case. We must allow 
[the application, set aside tho decree of the 
^District Judge and remand the appeal to 
'him for disposal on its merits. We think 
the parties should bear their own costs in 
this Court. Order accordingly. 

G.N./R.k. Application allow ed. 

4. (’36T‘i3 a1 rT 93C Lab 199 : 161 IC 7G4 : 17 

Lab 45G ; 38 P L R 961, Rameau v. Gopal Das. 
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Davis C. J. and Lobo J. 

Emperor 

V. 

Muhammad Hassan AUahdad. 

Criminal Ref. No. 131 of 1940, Decided 
on 3rd July 1940. made by Dist. Magistrate. 
Larkana, D/- 18th April 1940. 

Oimiiuii P. 0. (1898), S. 397, proviso (2) — 
Ss. 20 to 26. SUul Frontier Regulalmis should be 
read 8. 397, proviso (2). 

Sections 20 to 26, Sind Frontier Regulations 
should be read with 8. 897, Criminal P. C. S.397, 
proviso (2) therefore applies to cases whore impri- 
bonment has been imposed under Ss. 21 and 24, 
Sind Frontier Regulations. [P 29 0 2; P SO C 1] 

rartahrai D. Punu.’U«i, Advocate-General 

— for the Crown. 

Davis C. J. — This is a reference by the 
learned District Magistrate, Larkana, who 
recommends that we modify an order passed 
by the Resident Magistrate of Kambar who 
has directed a sentence of imprisonment for 


twelve months passed on one Muhammad 
Hassan to commence after the expiry of a 
sentence of imprisonment he was already 
undergoing under ss. 21 and 24, Sind Fron- 
tier Regulations. The learned District Magis- 
trate is of the opinion that the order of the 
Resident Magistrate was wrong for under 
proviso 2 to 8.397, Criminal P. C-.asentence 
of imprisonment for an offence under S. 411, 
Penal Code, should be concurrent with the 
sentence of imprisonment this Muhammad 
Hassan was already serving under Ss. 2l and 
24 , Sind Frontier Regulations. It may be 
said that it is a question of some doubt whe- 
ther proviso (2) to S.397, Criminal P. C., 
would apply at all to cases where imprison- 
ment has been imposed under Ss. 21 and 24. 
Sind Frontier Regulations, because S.27 of 
that Regulation reads as follows : 

Sections 20 to 26 (both iuclufive) shall be read 
with and construed as part of Chap. 8, Criminal 
P. C., 1882, which shall, except when tho contrary 
isexpressed or implied, be applicable, bO far as may 
be, to cases requiring or giving security under 
Ss. 20. 21 or 26. 

But S.27 of the Regulations does not say 
that Chap. 28 in which 5.397, Criminal P. C., 
occurs shall also apply, but we think it is 
clear that the intention of the Legislature 
was to put security proceedings under tho 
Sind Frontier Regulations, so far as possible, 
on the same footing os security proceedings 
under the Criminal Procedure Code and 
when it enacted that 59. 20 to 26, Frontier 
Regulations, shall he construed as part of 
Chap. 8, Criminal P. C., so it must have in- 
tended that other provisions of the Criminal' 
Procedure Code which are necessarily to be' 
construed with Chap. 8 of that Code shall, 
also be read with Ss. 20 to 26 , Sind Frontier' 
Regulations. It is true that proviso (2) to 
S. 397, Criminal P. C.. relates specifically to 
s. 123, Criminal P. C.; but 5.123, Criminal 
P. C., makes general provision for imprison, 
ment in default of security under chap. 8, 
Criminal P. C., and we think, therefore, that 
os 59.20 to 26, Sind Frontier Regulations 
are to be read with 5.123, Criminal P. C., 
which occurs in Chap. 8 in accordance with 
the terms of S. 27, Sind Frontier Regulations, 
so S9.20 to 26 should be read with proviso 2 
to S. 397, Criminal P C., which itself refers 
to 5.123, Criminal P. C. 

In this case tho order pssed against 
Muhammad Hassan committing him to 
prison for default was dated 21st April 1933; 
tho offeuce under S.4U, Penal Code, of which 
he was convicted, was committed on 9th 
September 1937; tho date on which ho was 
convicted for this offence under s. 4ii, Penal 


30 Sind 


S. E. Naylor v. Emreror (Davis C. J.) A. I. R. 


Code, %vas I7th October 1938. These dates, 
therefore, comply with the requirements of 
proviso (-i) to S.397, Criminal P. C. We 
think, therefore, that the learned District 
Magistrate was right and that the order of 
the Resident Magistrate, Kambar, should be 
modified so as to provide that the sentence 
of 12 months’ rigorous imprisonment passed 
under S.411, Penal Code, should commence at 
once and not after the expiry of the sentence 
of three years’ imprisonment passed under 
Ss. 21 and 24, Sind Frontier Regulations. 
g.n./R.K. Order accordingly, 

A. I. R. 1941 Sind 30 

Davis C. J. and Lobo J. 

S. E. Naylor and another — Applicants 

V. 

Emperor. 

Criminal Revn. Apples. Nos. 102 and 153 
of 1040, Decided on lOth July 1040, to 
revise order of the Addl. City Magistrate, 
Karachi, D/- 30th Marcli 1940. 

Criniinnl P. C. .S. 197 — Port trust 

estate does not /nil within lenn 't-illagc, town 
or district' within nunning of S.UlflO), Penal 

Code .Yo sanction of Central Gocernment is 

ncccssarti for iiroscculwn of chief store-keeper and 
assistant s'lpcriniendcnl of machinery cmplnyed 
for port trust estate. 

The port trust o.‘?tate 4ocs not fall within the term 
“vilhjge, town or district’' within the me.aning of 
cl. (10) of S. 21. I. V. C. The chief store-koeper and 
.assistant fuperintondent of machinery for the port 
trust estate entrusted with the keeping, and the 
expending of property by tbo port trustees of the 
port on tboir behalf upon tboir estate are not there- 
fore public servants. Hence no s-anction of the 
Central (toverument ia necessary for tboir prose- 
cution. fP 91 C 21 

Dingomal Narainsing and P. S. Shahani — 
for App)icants(Naylof and Dondo, respectively.) 

Partabrai D. Punwani, Advocate-General — 

for the Crown. 

Davis C. J. — We have before us two 
revision applications one by R. A. Donde, 
chief store-keeper, now under suspension, 
of the Karachi Port Trust, and the other 
by S. E. Naylor, assistant superintendent 
of machinery at Keamari, now under sus- 
pension, and they are both being prosecuted 
for offences under s. 120B road with 3.420, 
Penal Code, for offences alleged to have 
been committed by them in the discharge 
or purported discharge of their duties. The 
prosecution started many months ago and 
the plea that the sanction of tlie Central 
Government was necessary for the prosecu- 
tion of the applicants under S. 197, Criminal 
P. C., has been raised at a very late stage 
in the proceedings. To bring themselves 
within the ambit of 9.197, Criminal P. C., 


the applicants must show that they are 
public servants’* within the meaning of 
S. 21 (lo), Penal Code. 


The Additional City Magistrate, against 
whose order these applications are made, 
held that the applicants were merely em- 
ployees of the Karachi Port Trust employed 
by them to carry out the necessary repairs, 
maintenance and sanitation of the numerous 
properties which are vested in the port 
trust under the provisions of the Karachi 
Port Trust Act, Bombay Act, VI of 1886, 
and that they were not “public servants’’ 
within the meaning of section 2l (lO), Penal 
Code. There is in clause (lO) of S. 21 ,1. P. C., 
a reference to “any village, town or dis- 
trict,’’ but there is no reference to “port,” 
and Mr. Dingomal and Mr. Shahani for the 
applicants have both argued that a “port” 
is a town, or that, at least, there is inqluded 
in the port trust properties a village called 
Keamari Indian village shown as such on 
all the maps : and that as Donde under the 
order of the chief engineer, supplied from 
stock or by purchase stores necessary for 
the repairs or maintenance of the houses 
and roads in this village, and Naylor as 
assistant superintendent of machinery was 
in charge of the fresh water supply and 
lighting and fire service of this village, so 
it was their duty to keep and expend pro- 
perty for the secular common purposes of 
the village within the meaning of cl. ( 10 ) of 
S.21, I. P. C. Naylor also says that be 
received timber jointly with Donde for the 
purposes of the village. Clause (lO) of S.21, 

I. P. C., reads as follows: 


Every officer whose duty it is, as such officer, to 
take, receive, keep or expend any property, to make 
any survey or assessment, or to levy any rate or 
tax for any secular common purpose of any village, 
town or district, or to make, authenticate 
any document for the ascertaining of the rights of 
the people of any village, town or district. 


But we think clause ( 10 ) has to be read 
th clause (9), and while clause (9) is 
ended to relate to Government servants, 
(lO) is intended to relate to local authorities 
iponsible for the local administration of 
lages, towns or districts. It is not diflacult 
relate these terms to statutes relating to 
inicipalities and local boards, but there 
no mention in clause (10) of a port, and 
re it the intention of the Legislature to 
;lud6 a “port" within cl. (10). 
jre would be reference to a port suob 
there is reference to a body of por 

Bsioners" in s. 3 jit 

of 1897. We have hod cited to us 
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nitions from the Oxford Dictionary and 
Murray’s Dictionary to prove to us that a 
"port” while meaning many things, also 
means a town with a harbour, and it may 
be, of course, that a town with a harbour 
is a "port,” but we think regarding S.3, 
Karachi Port Trust Act, the definition in 
“Wharton’s Law Lexicon.” {Edn.i4), is 
more appropriate, that is "a place for the 
lading and unlading of ships,” and this is 
borne out by the words of S. 3 themselves. 
Section 3, Karachi Port Trust Act, is as 
follows : 

Government may, by notification in tbe Bombay 
Government Gazette (a) dofino the limits of the 
port for the purpose of this Act, and (b) from time 
to time niter such limits. 

Suchlimitsmayextcnd to any part of tbe navig- 
able approaches to tho port, and may include any 
wharves, tramways, warehouses, sheds and other 
works made on behalf of tho public for conveni- 
ence of traffic, for safety of vessels, or for tho im- 
provement, maintenance and good government of 
the port, whether within or without high water 
mark, and, subject to any rightsofpivate property 
therein, any portion of tho shore within fiftyyards 
of high water mark. 

From the ovideoce of tho present chief 
storo-koeper Rozario, it appears, the princi- 
pal immovable properties owned by tho 
port trust are wharves and cargo sheds ; 
all else is incidental. It appears to us, there- 
fore, that any property tho port trust pos- 
sesses is merely incidental for the fulfilment 
of its purpose as a port. The mere fact that 
groups of houses built on the port trust 
estate primarily for tho accommodation of 
its employees is called a village is not enough 
to bring those who have charge of and 
supply stores for the maiutonauceand repairs 
and sanitation of these houses and the neces- 
sary roads, and who supervise and carry 
out repairs to tho water supply and lighting 
of these houses and these roads, within that 
class of public servants who keep or expend 
property for tho common secular puriwse 
of a village within tho meaning of cl. (lo) of 
S.21, I. P. C. As the Magistrate says, the 
port trustees are, so far as tho bouses and 
shops on their estate are concerned, in the 
position of landlords and tho applicants are 
their employees for the purixjse of the 
upkeep of their properties. It is difficult 
then to see how tho terms “village, town 
or district” within the meaning of cl. (10) of 
S. 21, 1. P. C., can be applied in the circum- 
stances of this case. 

Tbe applicants were the chief store-keeper 
and assistant superintendent of machinery 
for tho port trust estate as a whole: they 
were entrusted with tho keeping, and it may 


be said, the expending of property by the 
port trustees of the port on their behalf 
upon their estate, and we do not think we 
can read into cl. (10) of S. 21 , I. P. C., the 
word “port”. After all the applicants claim 
that the ordinary criminal law shall be 
modified in their favour, and we think that 
they must prove this strictly. It is true 
that both the applicants come within the 
provisions of S. 24, Port Trust Act, so that 
orders made by tho Board, which affect 
them within the meaning of S. 23, require 
now tbe sanction of the Central Government, 
but S.23 does not relate to the prosecution 
of these special officers, and 8.71, Karachi 
Port Trust Act, makes proWsion for the 
punishment of officers who are not public 
servants within tbe meaniDgofs.2i,I. P. C., 
but this does not mean that cl. (lO) of S. 21, 
I. P. C., has any necessary application to the 
applicants. Clauses (l) or (2) might apply, for 
instance, to the chairman, so that it cannot 
be said that if cl. ( 10 ) does not apply to thej 
applicants, S.71, Port Trust Act, is meaning, 
less. Our view then is that the port trust 
estate does not fall within the term, “village, 
town or district” within tbe meaning of 
clause (lO) of S. 21, 1. P. G.,and, therefore, no 
sanction of the Central Government is neces- 
sary for the prosecution of the offences 
alleged to have been committed by the appli- 
cants. Those revision applications must be 
dismissed accordingly. 

D.S./r.k. Applications dismissed. 

A. I. R. 1941 Sind 81 
Davis C. J. and Lobo J. 

Muradali Muhammad Ibrahim 
Applicant 
v. 

Emperor. 

Criminal Revn. Appln. No. 120 and 
Criminal Ref. No. 79 of 1940, Decided on 
3rd July 1940, to revise order of the Dist. 
Magistrate, Dadu, D/- 8rd March 1940. 

Criminal P. C. (1898), Ss. 499 and 814 — 
Liability of surety continues so long as he is not 
discharged or bail bond cancelled and accused 
taken in custody — Surety undertaking lo produce 
accused on fixed date dn(l thereafter as directed 
by Court — Surety producing accused on fixed 
date — Accused with Coitrt’s permission leaving 
Court house for prayers and abscondi>ig — Surety's 
liability does not cease — Forfeiture of bond held 
justified and itiasmiuh as surety was taken off 
his guard petuilly for forfeiture couldbe reduced 
to something nominal. 

Tho liability of a Burety must cootinuo so long 
as tbe surety has not been discharged or tbe bail 
bond cancelled and tho accused takau into tbe 
custody of tbe Court. The accused will be takeu ia 
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tho custody of the Court only when his bail bond 
is cancelled. [P 32 C 2) 

In his bond the accused bound himself to appear 
in the Court on a fixed date and thereafter as 
directed by the Court and the surety bound him- 
self that the accused would so attend and in default 
bis so attending he bound himself to forfeit 
Rs. 1000. The surety produced the accused on the 
fixed date. Daring the course of the proceedings 
the accused with the Court’s permission left the 
court bouse to say bis prayers and absconded. 
Tbo bail )>ond was not cancelled at that time nor 
wa^ the surety discharged: 

lUld that the surety’s liability did not cease 
merely on the production of the accused in Court 
but continued thereafter and the forfeiture of bis 
I ond was justified. [P 32 C 2; P 33 C 1] 

Held further that there were mitigating circum- 
stancesS in the case whereby the penalty for for- 
feiture could be reduced to something nominal 
inasm\ich as the surety was taken off his guard. 

[P 38 C 1] 

Fntechand Asudamnl — for Applicant. 
Advocntc-Oenernl — for the Crown, 


in whose custody the accused then was. 
But we do not think that in this case or 
in cases like this there can be any con. 
fusion between the case of an accused who 
was on bail and whose bail bond has not 
been cancelled and the case of an accused 
who is in custody. An accused does not 
cease to be on bail and bis surety does not 
cease to be liable for his attendance merely 
because during the course of the day the 
Court has adjourned or the Court should 
have given the accused permission to leave 
the Court for some purpose. An accused 
person, for instance, would have reasonable 
ground for complaint if when attending 
Court on bail and the Court adjourned, the 
Court ordered him to be watched by a 
policeman, for, he might well say he was on 
bail, that he was nob in enstody and so long 
as the bail bond was not cancelled or the 


Davis C. J. — This is an application in 
revision by a surety who has been ordered 
by the District Magistrate of Dadu to pay 
II penalty of Rupees 'lOO ii])on proof that his 
bond for Rs. 1000 for the attendance of one 
Dilawar sop of Abdul Rohman Brohi in the 
Court of the first class Magistrate Kotri was 
forfeited. Wo have in addition to this re- 
vision application a reference by the learn- 
ed District Magistrate himself who asks us 
to give for tlie guidance of Magistrates a 
ruling on the question which arises in this 
case the facts of which are unusual. It ap- 
jiears that in accordance with his bond the 
applicant. surety secured the attendance in 
Court on 14th September lO^^O at Kotri of 
Dilawar against whom an inquiry for offences 
under S 9 ..%r> .and 37G, Penal Code, was pro- 
ceetling and it appears that wliile the ques- 
tion as to whether the bail bond should 
he cancelled and the accused remanded to 
custody was being argued, the accused loft 
tlie Court on the excuse that he wished to 
say his prayers. After more than sufl'icient 
time for these pious exercises had passed, it 
was noticed the accused had not returned. 
Consequently a search was made and it was 
found that he had absconded. The accused 
had left the Court with the permission of 
the Magistrate and his surety the applicant 
contended, when called upon by the Magis- 
trate to show cause why the bond should 
not be forfeited and a penalty enforced, 
that he had satisfied the terms of his bond 
and had secured tho attendance of the ac- 
cused, and that if he, tho accused, had 
absconded, it was not due to any fault of 
his but due to the fact that permission had 
been given by the Magistrate of the Court 


surety discharged, he was entitled to come 
and go freely and be at liberty subject of 
course to the orders of the Court as to his 
attendance in Court. 

We have had the bond in this case trans- 
lated and it is the usual form of bond taken 
from the surety for the attendance of an 
accused in Court. There is nothing in the 
bond about tho production of the accused. 
The applicant has argued that he bound 
himself to produce the accused before the 
Court; ho did produce him before the Court, 
tho accused was then in the custody of the 
Court and his liability under the bond bad 
ceased. But there is nothing in the bond of 
the surety about production. In his bond 
tho accused binds himself to appear in the 
Court on 20th January and thereafter as 
directed by the Court and the surety binds 
liimself that the accused shall so attend and 
in default of his so attending he binds him- 


to forfeit Rs. 1000. 

Ve think, therefore, that the liability of 
surety must continue so long as the 
0 ty has not been discharged or the bail 
,d cancelled and the accused taken into 
custody of tho Court. Tho accused will; 
iaken in tho custody of tho Court only| 
3 n his bail bond is cancelled. Tho baU 
d was not cancelled in this case and 
louch the Magistrate did upon that day 
ide to cancel tho bail bond and remand 
accused to custody, it was 
:ussion as to ^vhether this should be do^ 
b the accused left the 
refore on bail when ho left ho ^urt, 
he was not in oust^y and the sur ^ 

. by the terms of his bond bound to see 
b the accused should return toondatten 
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the Court as the Court directed, which in 
this caso was after ho had finished his 
prayers. 

Wo think, therefore, that the learned 
Magistrate was right when under s. 6H, 
Criminal P. C., he held that the bond must 
bo forfeited and ordered a penalty for such 
forfeiture to bo paid by the surety. But we 
think there are in this case mitigating cir- 
cumstances. whereby the penalty can be 
reduced to something nominal, such as Rs. 50. 
In this cose the surety was taken off his 
guard. He had secured the attendance of 
tho accused in the Court, the accused had 
left the Court for a temporary purpose with 
tho permission of the Court and the surety 
might well think that as the Court had 
allowed the accused to leave the Court for this 
puriK)se, the accuse<l would obey the order of 
the Court and return; otherwise, the surety 
might have accompanied the accused to his 
prayers or taken some measure to secure 
liis return and attendance. This is, as the 
learned District Magistrate says, an unusual 
case, but we think the principle on which 
it should be decided is plain, that is to say, 
that an accused is either on bail or in tlie 
custody of tho Court. There is no half-way 
house between or any combination of these 
two conditions, and until tlie bail bond is 
cancelled and tlio accused lias been taken 
into custody, wo do not think that merely 
because lie attends the Court one day, the 
surety ceases to bo liable for that day and 
tho Court has custody of tho accused. We 
therefore allow this revision application 
only on tho question of tho amount of the 
Iienalty for, we think in principle tho order 
of tho learnwl Magistrate forfeiting the bond 
was right. Wo will, for tho reasons we have 
given in tho exceptional circumstances of 
this case, reduce the penalty to Rs. 50. We 
order a copy of this order to be sent to the 
learned District Magistrate, Dadu, in answer 
to his reference. 

G.N./R.K. Revision allowed. 


A. I. R. 1941 Sind 33 

Davis 0. J. 

.Sanoo Manaji — Apjiolliint 

V. 

Emperor. 

Criminal Apiical No. 34 of 1940, Decided 
on 30th August 1940, against conviction 
and sentence passed by Addl. City Magis- 
tmto, Karachi, D/- 5th March 1940. 

(a) Venal Code (ISCO), Ss. 297 atul 441 — 
Section 297 is self-contained and is not to be 
interpreted by reference to S. 411 — Meaning of 

1941 S/5*C • 
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*■ trespass" in S. 297 explained — Section 297 
i« not limited to religious feelings — Futings 
contemplated by it are limited by reference to 
place of u'orjfeip on sepulture — Section 297 
does not punish acts merely of earthly vanity or 

pride Jl does not refer to intention only but 

also to trespass which ts likely to wound feel- 

On death of Ids married daughter and 

two children complainant in their memory erect- 
ing stones over their ashes in cremation ground — 
Accused, complainant's son-sn-law, eleven years 
after his wife's death deleting complainant's 
name from all the stones inciHdinj? that in 
memory of his wife — On evidence and circum- 
stances of case accusctl held commuted trcsj>ass 
v:ilh intent to wound complainant's feelings— 
Allegation that stones were erected at his expense 
did not eniitle accused to delete complainant's 
nam« therefrom. 

Section 297 fully dcal.^ with olTences to which 
it refers and is self-contained and requires no inter- 
pretation by reference to S. 441. The word “tres- 
jiass” in S. 297 means any violent or injurious act 
committed in such pbice and with such knowledge 
or intent as defined in that section. Section 297 
does not refer to “religious feelings” though the 
kind of feelings which comes within the section is 
clearly limited in its nature by the second paragraph 
to tho section by reference to a place of worship, toa 
place of sepulture, to feelings of a spiritual nature 
than u material kind, feelings associated with such 
sacred places. It docs not puuish acts which are 
merely of earthly vanity or pride. That S. 297 is 
not limited to feelings of a religious nature is clear 
by the fact that in S. 299 which follows it “roli- 
gious feelingB”are expressly referred to. Section 297 
docs not refer only to “intention” but also to tres- 
pass which is likely to wound tho feelings. 

[P 34 C 1. 2; P 85 C 2; P 8C C 11 

The complainant on the death of his married 
daughter and two children erected stones in their 
memory over their ashes in tho cremation ground. 
The accused who was tho complainant’s sou-in- 
law eleven years after the death of bis wife as a 
result of a dispute about money matters with the 
complainant wont to tho cremation ground and 
deleted the complainant's name from all tho stones 
ou tho ground that they were orootud out of money 
provided by him : 

Held that on tho evidence and the circumstances 
of tho caso tho accused’s trespass was committed 
with something inoro than knowledge; it was com- 
inittoil in a spirit of spite and vindictiveness with 
intent to wound tho feelings of tho complainant 
and that tho feelings which were wounded were 
not merely worldly feelings of vanity and pride. 
The fact that the stones were erected out of tho 
money provided by the accused did not give him 
the right to enter the cremation ground and delete 
the name of tho complainant tberofrom. 

[P 3C 0 1) 

(b) Criwjiiml trial — Evidence — Statements 
by persons not called ns tcifnrss — Court is not 
bound to accept statements merely because case 
is rriminnf or certain facts have been admitted. 

A Court is uot bound to accept sUtements by 
l>crsou8 who wore uot called as witnesses merely 
Iccause tho case is a criminal one and certain facts 
were admitted. [P 35 C 2} 

Gopaldas N. Lalla — for Appellant. 

rartabrai I), i'l/iurnni, Advocate-General — 

for tho Crown. 
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Judgment. — This is an appeal against a 
jiidgmont of the Additional City Magistrate, 
Karachi, who convicted the appellant Sanoo, 
a police constable, of an offence under S. 297, 
Penal Code, but instaid of sentencing him 
to imprisonment directed him to be released 
on his entering into a bond of Rs. SOO with 
one surety for twelve months to keep the 
peace and be of good behaviour under s. 5G2, 
Criminal P. C. I admitted this appeal though 
no substantive sentence of imprisonment 
and no 6ne had been imposed because the 
section was a section which does not often 
come before the Courts, and because there 
was not much authority as to its interpre- 
tation. But even now I have been referred 
to only three cases: the princijial case is 
reported in 40 cal 54ft, * which is followed 
by the Rangoon High Court judgment in 
1 Rang G90:^ while there is a third judgment 
of the Allahabad High Court reported in 
1ft ALL and whicli was prior in time to 
the Calcutta judgment. There is a case of 
the Bombay High Court, but this is an un- 
reported case, and I see no reason to refer 
further to it, which differs from the Cal- 


yanity or pride. But that S. 297, Penal Code, 
is not limited to feelings of a religious 
nature is, I think, clear by the fact that in 
S.298, Penal Code, which follows it, “reli- 
gious feelings” are expressly referred to. 
Further, while the learned advocate for the 
appellant has based bis case upon the argu- 
ment that there was no intention on the 
part of the appellant to wound the feelings 
of the complainant, s. 297, Penal Code, does 
not refer only to “intention.” It refers also 
to trespass which is likely to wound the 
feelings. It will however make the matter 
clearer if the section is cited, and the section 
is as follows ; 

297 — Whoever, with the intention of wounding 
the feelings of any person, or of insulting the 
religion of any person, or with tho knowledge that 
the feelings of any person are likely to be wounded, 
or that tho religiou of any person is likely to bo 
insulted thereby, commits any trespass in any 
place of worship or on any place of sepulture, or 
any place set apart for tho performance of funeral 
rites or as a depository for the remains of tho dead, 
or offers any indignity to any human corpse, or 
causes (listurbanco to any persons assembled for 
the performance of funeral ceremonies, shall be 
punished 


cutta case and takes tho view that trespass 
under ft. 207, Penal Code, has the same 
meaning as criminal trespass under s.441, 
Penal Code. 

But after having heard arguments upon 
tliis point, I am <iuito satisfied that S.297, 
Penal Code, is a section which fully deals 
with offences to which it refers anrl is self- 
contained and requires interpretation by no 
reference to s.441, Penal Code, and I \\ould 
say at once that I agree, with all respect, 
with tlio view of Richardson J.,in 40 Cal 548,* 
that “trespass” in S. 297, Penal Code, appears 
to mean any violent or injurious act com- 
mitted in such place and with such know- 
ledge or intent as defined in that section. 
Further, it is to be noted tliat S.297, Penal 
Code, does not refer to “religious feelings,” 
though tho kind of feelings, if I may use the 
phrase, which comes within the section is 
clearly limited in its nature by tho second 
paragraph to tho section by reference to a 
place of worship, to a place of sepulture, to 
feelings of a spiritual nature than a material 
kind, feelings associated with sucli sacred 
places. It does not, as the learned advocate 
for the appellant, I think, rightly contends, 
punish acts which are merely of earthly 

1. (*13) 40 Cal Mil .T8‘Tc 677~r»‘Cr'L J Tl? ; 
17 C W N .SSI. Jbiilan Sain v. Emperor. 

2. (’24) HAIR 1921 Rang lOfi : 81 I C 41 ; 25 
Cr L J 663 : 1 Rang G90, 5Iiii>tnii v. Emperor. 

3. (’96) 18 All 895 : 1896 AWN 119, Quecn- 
Emprees v. Subban. 


Now, the facts of this case are that tho 
appellant, one Sanoo, was married to one 
Aushabai, daughter of the complainant. The 
appellant himself does not in his statement 
say when he was married to Aushabai. The 
complainant says that it was about sixteen 
years before be gave evidence; but the o.xact 
date is not of much imjxirtance, and there 
is no reason to doubt the complainants 
word when ho said that his daughter died 
about eleven years ago, and thereafter be 
erected in her memory in the cremation 
ground a stone over her ashes and stones 
over the ashes of his two children who had 
also died, and tho appellant admits that he 
went to tho cremation ground, and there is 


lo reason to doubt the accuracy of the date 
;iven by the complainant, 15th November 
030. and deleted the name of the complainant 
rom the stone in memory of his wife and 
wo other stones in memory of tho com- 
>lainanfs children. The appelbot said in 
lis statement ho did this because ho had 
■iven month after month his salary to the 
iomplai nant, it was his money t hat wjw spent 
)n the stones and not the complainants 
nonoy : therefore, tho complainant had no 
■ight to have engraved upon these at®''®® 
,ho words "Built by Eknath Sakaram .and 
herefore bis advocate says that in as^ni^ 
,f his rights tho appeffi'Dt went and c 
,ho name of Eknath Sakaram {•‘o™ J*’. n 

[tones. In any case if this act did n 
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•within s. 297, Penal Code, it would appear to 
mean a despicable act arising, as it clearly 
does, from a dispute about money matters 
between the appellant and the complainant 
who was his father-in-law. It appears from 
the evidence of one Babu, the secretary of 
the Daxni Mahratta Panch, that the com. 
plaiuant on 11th December 1936, sent an 
application asking the pauchayat to bo sum- 
moned so that ho might obtain money due 
from the appellant himself. He gave details 
of his claim which amounted to Rs. 2056. 
The appellant in his reply stated that from 
1924 to 1931 he had paid the complainant 
month by month Rs. 30 and paid him also 
other money. He had in fact paid him 
Rs. 3335, of which Rs. 1985 had been spent 
and properly spent by the complainant and 
ho, the appellant, should receive the balance 
of Rs. 1350. There was also a dispute about 
ornaments and this dispute the pancbayat 
could not decide. 

The learned Magistrate came to the con- 
clusion that the api)ellant’8 contention that 
ho paid Rs. 30 month after mouth to the 
complainant and that these stones were 
built with his money could not bo believed. 
Ho relied ui)on the evidence of one Haridas, 
a pujari, who lives near Eknath, the com- 
plainant, who lives in one of the tenements 
in the ma7ulir belonging to Marahttas and 
who knows something of the way of life of 
the complainant and his family, to prove 
that the appellant and liis wife, the com- 
plainant'sdaughtor.did not live always with 
the complainant, but as might be supixjsed, 
lived from time totimoin the police quarters. 
The Magistrate has rejected, os he was enti- 
tied to reject, the evidence of Mohandas, 
whom ho describes as a discharged pujari 
and a discontented man of this temple. The 
learned advocate for the appellant has drawn 
my attention to the evidence of La Franais, 
a sergeant in the Karachi i>olice to support 
the defence contention that he lived with his 
wife in the bouse of the complainant and 
gave him all or nearly all his pay. He also 
argues that the complainant could not on 
Rs. 80 a month support without the assis- 
tance of the appellant’s money two wives, 
two daughters, a brother’s wife and a son 
and himself. But as ho paid only Rs. 11 a 
month rent, I see no reason why he should 
not decently support these women and these 
children out of this money ; and even if 
the appellant did, for some time or from 
time to time with his wife, the daughter of 
the complainant, live and mess with the 
complainant and paid him from time to time 


money, the messing charges, that does nob 
appear to mo to give him the right to enter 
the cremation ground and delete in a vindic- 
tive spirit, and because of his quarrel about 
money, the name of the complainant from 
the three stones. The Magistrate says that 
he did not believe the api)ellant’8 contention 
that the stones were erected at his expense. 
It is said on behalf of the appellant that he 
could not bo expected to prove this, but it 
would appear to mo that if ho had some 
real and just grievance in this matter, ho 
would not have allowed the matter to rest 
for eleven years since the death of his wife, 
and that if he did not enter this cremation 
ground in the vindictive spirit, that it was 
not his intention to wound the feelings of 
the complainant, ho would long before this 
have given notice to the complainant that 
his name should be deleted from the stones 
of bis wife and children which wore built 
and erected with the appellant’s money. 

It is said that if the appellant desired to 
wound the feelings of the complainant, he 
would not have gone openly to this crema- 
tion ground and in the presence of a keeper 
deleted these names from the stones. The 
keeper of the cremation ground was not 
called as a witness and I do not know 
whether the appellant did or did not under 
the keeper's eyes mutilate these stones in 
this manner. Autarsing is mentioned as a 
chowkidar or watchman of the cremation 
ground in the evidence of Eknath, and 
Eknath says tliat ho prohibited the appellant 
from doing this, but the apjwllant insisted 
that lie would do this and outer his name 
in the book. I can see no reason, merely 
because this is a criminal case and certain 
facts were admitted, why I should accept 
statements made by persons who wore not 
called as witnesses. But I do not think it 
makes any difference to the case whether 
the appellant did do this in spite of Antar- 
sing's prohibition. It cannot be ex(>6cted 
that a chowkidar would enter into a brawl 
with this police constable in this sacred 
place. 

It might be said that if it could be proved 
that there was not the intention of the 
ap{>ellant to wound the complainant s feel- 
ings, but merely to assert bis rights, and 
that merely because as a result of such 
assertion the feelings of the coiuplainaut 
were wounded, the offence under S. 297, 
Penal Code, would not have been committed. 
Section 207, Penal Code, refers to something 
more than an intention: it refers to trespass 
committed with the knowledge that feelings 
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of any porson are likely to be wounded. 
But I am satisfied that tlie evidence and 
tho circumstances in this case show, that 
the appellaiifs trespass was committed with 
something more than knowledge; it was 
committed with intent to wound the feel- 
lings of tlie complainant. It was done in a 
spirit of spite and vindictiveness, and it was 
by injuring the complainant's feelings that 
the appellant s feelings of spite and vindic- 
jtiveness had to be satisfied. This is not a 
case where the feelings which were wounded 
are merely worldly feelings of vanity and 
pride. It appears to me therefore that the 
conviction was perfectly proper and all the 
jessential conditions for an offence under 
s. 207, Penal Code, have been proved. The 
trespass and deletion of the names from the 
tliree stones or their disfiguration was never 
denied. The third condition, that of inteu- 
tion, within the meaning of S.297, Penal 
Code, has, in my opinion, been fully proved. 
The sentence errs, if anything, on the side 
of leniency. The appellant should, I think, 
consider himself fortunate that he has been 
so leniently dealt with. The appeal therefore 
is dismissed. 

(r.N.^n.K. Appeal dismissed. 
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Mansharnm Gianchand and another 

.‘\ppollants 

v. 

Emperor. 

Criminal Appeals Nos. G‘l and Gl of 1940, 
Decided on 20111 Reptomhor 1040, against 
convictions and sentences passed by City 
Magistrate, Karachi, D'- I7th Juno 1940. 

(n) renal C.uic (IS60), Ss. 3fi3 and 385— Ex- 
torlion xintler H. 383 incizidcs putting anij person 
in fear of injuru and covers offence under 
Section 385. 

ExtorUon as definfd in S. 3S3 includes puttiiiR 
any perKon in fc.ar of injury and covers S. 886 
which is a less sorinus oflonco pimisliahlo only with 
two ycar.5’ imprisonment as af^ainst throe ye.irs’ 
imprisonment for an offonce under S. 884. 

[P 37 C 2J 

(b) Penal Code (IMO), Ss. 3i7 and 342 — 
S. 347 includes offence xinder S. 342. 

The offonco under S. 312 is included in the 
oflonco under 8. 347. [P 37 C 2) 

(c) Penal Code (1860), Ss. 220, 347 and 342 
— H'ords "corruptly nr tnaligiously ' in S. 220 
cover confincmenl for extortion xn'idcr S. 347 — 
Poluc Sub-Inspector wrongfully confining coin- 
plainants on charge of gambling in futures and 
extorting money from them by pulling them tn 
fear of being challancd for offences which he 
anew to be fictitious— Of fence falls under S. 220 


A. I. R. 

The words “corruptly and maliciously” in 8. 220 
are wide enough to cover confinement for the 
purpose of extortion under 8. 347. Where a police 
Sub-Inspector wrongfully confines certain peVwns 
on charp of gambling in futures and extorts 
money from them by putting them in fear of 
teing challaned in Court upon offences which he 
knew to be fictitious the offence falls under S. 220 
and not 8. 347 or 8. 342 and is triable only by a 
Court of Session. gg q 2] 

(d) Criminal Trial-Jurisdiction-Magistrate 

Should not ustirp jurisdiction he has not got by 
merely altering numbers of sections. e.g..bj/ treat, 
tng offence under 8.220. Penal Code, as one under 
o. 347. Penal Code — Offence of serious nature 
such as under S. 220, Penal Code ^ Magistrate 
even if he has jurisdiction should commit case 
to Court of Session so far as law permits. 

Where the Legislature has provided that an 
offeuce because of its gravity or because of the 
special knowledge required in its trial, shall l>6 
tried by a Sessions Court, a first class Magistrate, 
however proper bo his motives, should not himself 
remove that case from the Court of Session, and 
trj' it himself by merely altering the numbers of 
the sections, for after all the numbers of the sec- 
tions are n^cro labels, and what is to bo looked at is 
the allegation of facts. A Jlagistrato cannot there- 
fore usurp a jurisdiction to himself ho did not 
possess by placing no oOenco, which rightly falls 
under S, 2*20, Penal Code, under S. 842 or S, 847, 
Penal Code, so as to give himself jurisdiction and 
trying it himself. It is however dosirablo from all 
points of view, that serious cases, involving offences 
such as under S. 220, Penal Code, should, so far 
AS the law permits, l)0 committed to the Court of 
Session oven if a first class Magistrate had power 
to try tbetn. [P 38 C 1] 

(c) Criminal P. C. (1698), S. 423 (1) (b) — 
Appellate Court can commit accused to Sessions 
Court without repeating inquiry or writing eom^ 
initial order. 

An appellate Court under S. 423 (1) (b) bos 
power to commit the accused for trial to the Court 
of Sessiou, without repeating the inquiry or writing 
a long committal order when the alleged facts 
are set out clearly in the judgment of the trying 
Magistrate end the evidcnco is verv fully upon the 
record. ‘ [P 88 C 2j 

(f) Criminal P. C. (J69S). S. 2J6^Magistrale 
convicting accused for offence falling under 
5. 220, Penal Code, and his confederate under 
S. 3Si read with S, 214, Penal Code — High 
Court cannot while quashing proceedings and 
comviilting case (0 Sessions Court order that j)ro. 
ccedxngs against confederate be dropped merely 
because he has served part of sentence — Both 
accused and confederate should be tried together 
for offences oriring out of same transaction. 

Whore a Magistrate by usurping jurisdietion 
convicts an accused for an offonco falling under 
S. 220, Penal Code, and his confedorate under S. 348 
read with S. 114, Penal Code, the High Court 

cannot while quashing proceedings and committing 
the case to the Court of Session order that no fu^ 
thor proceedings \o taken ogainst the confederate 
merely hccauso ho has served a part of hissenton^. 

It is in Iho interests of all concemod that the ^ • 

federate and tho accused should bo tried 

for offences which form part of the same ^ jj 
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(g) Criminal 3Vial — Juri^diclion — Coiirl can- 
not get jurisdiction it does not iwuss merely 
because objeclioH ta taken at late stage. 

A Court does not got a jurisdiction it does not 
possess merely because objection to it is taken by 
the accused at a late stage. [I-* 39 C l3 

(h) Crijrtiurti P. C, (1S9S), S$, 537, 531 unti 
530_Trial o/ offence under S. Penal Code, 
by Magistrate is tiol wi<rcly iTrcgularity within 
meaning of S, 537 or S. 531 but is illegal and 
void, 

A Magistrate has no jurisdiction to try an oflcnco 
under S. 220, Penal Code. Consequently, the trial 
of such nn offonco by him is not a mere irregu- 
larity within the meaning of S. 631 or oven S. 637 
but an illegality comparable to those irrcplaritics 
under S. 630 which render proceedings void. 

[P 39 0 15 

Partabsingh S. Shahani and Balkrishna U. 

Lulla for Appellante (Mansharam and 

bhanker, respectively). 

Kazi Khuda Baksh, Public Prosecutor — 

for tho Crown. 

Judgment. — I li:tvo before me two ap- 
l>eals : (l) by one Mansharam Gianchand, at 
one time a Sub-Inspector of police, and (2) 
by his alleged confederate Shanker Kashi- 
ram, a clerk in the accounts branch of the 
Karachi Municipal Coriwration. So far as 
Mansharam is concerned ho baa been con- 
victed by the City Magistrate of Karachi of 
offences of wrongful confinement and estor- 
tion, and so far ns Shanker is concerned, ho 
has been convicted of abetment of the 
offence of extortion. Tho sections under 
which the appellants have been convicted 
are set out in tho order of tho learned 
Magistrate. So far as Mansharam is con- 
cerned, the sections are SSl, 3S5 and 3i7, 
Penal Code, and so far as Shanker is con- 
cerned, tho sections are 3S4 read with S.114, 
Penal Code, and 385 read with s. Ill, Penal 
Code. For the offence under ss. 884 and 385, 
Penal Code, Mansharam Wiis sentenced under 
each section to six months’ rigorous impri- 
sonment, and for the offence under s. 347, 
Penal Code, he was sentenced to six months’ 
rigorous imprisonment, the punishment 
under S. 847, Penal Code, to run consecutively 
with tho two sentences of six months each 
passed under 53.884 and 365, Penal Code, 
which were to run concuri’ently. Mansha- 
ram was, therefore, to suffer one year’s 
rigorous imprisonment in all. The apj^llant 
Shanker was sentenced under S. 384 read 
with S. 114, Penal Code, and S. 385 read with 
S.114, Penal Code, each to six months' rigo- 
rous imprisonment, the sentences to run 
concurrently. 

Tho offences of which the appellants were 
convicted were alleged to have been com- 
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mitted by the Sub-Inspector on tho night of 
27th May 1039, when he wrongfully confined 
three Khojas, Bundehali, Kamarudin and 
Husseini, on charges of gambling in futures, 
put them in fear of being challaned to tho 
Court upon offences which he knew to be 
fictitious and extorted from them sums of 
money in their possession, namely, Rs. 55, 
Rs. 80, Rs. 2 and a further sum of Rs. 200 
through his go-between and confederate 
Shanker Kasljiram. Theclmrges,a3sot out at 
p. 103 of tho paper-book, referred to an offence 
under S. 409, Penal Code, but of this offence 
the appellants were acquitted. Tho charge 
also refers to Ss.36land 385, Penal Code. But, 
as Mr. P. S. Shahani ixjints out, extortion 
as defined in S.383, Penal Code, includes 
putting any person in fear of injury and 
covers S.385, Penal Code, which is a less 
serious offence punisliable only with two 
years imprisonment as against throe years 
imprisonment for an offence under S.384, 
Penal Code. ilr. Shahani also ix>ints out 
that the offence under S. 342, Penal Code, is 
included in the offence under S.047, Penal 
Code, for S. 347, Penal Code, refers to wrong- 
ful confinement for tho purpose of extor. 
tion. Section 342, Penal C^e, refers to 
wrongful confinement simply and is punish, 
able with imprisonment only for one year 
as against three years which may be im- 
posed under s. 347, Penal Code. 

But Mr. Shahani at tho outset of tho 
proceedings raised a much more imjKirtaDt 
point. This was that so far as the cliarge of 
wrongful confinement was concerned, the 
appropriate section was not S. 342 or S. 347, 
Penal Code, at all, but S. 220, Penal Code, for 
if the Sub. Inspector was charged as a Sub- 
Inspector, as he was alleged, with wrongfully| 
keeping these three Khojas in confinement 
corruptly for the purpose of extortion, he 
knew well, if tho evidence is to bo believed 
and the inferences are correctly drawn, 
that ho was acting contrary to law when he 
so exercised authority. Ilis ‘offence then is 
an offence under S.220, Penal Code, and is 
triable solely by tho Court of Session; the 
Magistrate cixnnot therefore usurp a juris- 
diction to himself he did not possess by 
placing an offence, which rightly falls 
under S.220, Penal Code, under S. 342 or S. 347, 
Penal Code, so as to give himself jurisdic- 
tion and trying it himself. It is true that itx 
the complaint S. 220, Penal Code, is specified 
and the learned Public Prosecutor tells me 
that process was issued with respect to this 
offence also. The learned Public Prosecutor 
agrees that the case should bo committed 
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to the Court of Session. Mr. Shahani has 
referred me to three c;\sgs which deal with 
tliis question of usurpation by Magistrates 
of jurisdiction vested in Sessions Courts, 
namely ^7 Cr L j S0,‘ 12 Cr L J 20^ and 21 
Or L .7 10 .^ But I do not thiuk myself it is 
jueccssary to refer to any authority in res. 
,pect of the argument that where the Legis. 
lalure has provided that an offence because 
'of its gravity or because of the special 
knowledge required in its trial, shall be 
tried by a Sessions Court, a first class 
Magistrate, however proper be his motives, 
should not himself remove that case, as it 
were from its proper Court, tlio Court of 
Session, and try it himself by merely alter, 
ling the numbers of the sections, for after 
|all tlio numbers of the sections are mere 
labels, and what is to be looked at is the 
allegation of facts. But even in tliis case the 
complaint, as I have said, refers to an offence 
under S. 220, Penal Code. 

There is again, I tliink, another aspect to 
this matter. It is a matter merely of per. 
sonal o|)inion, and 1 may bo wrong, hut 
whoro serious offences, such as are alleged 
in this case against (he Sub. Inspector, are 
|to lie tried, it apjiears to mo that it is deai. 
rablo from all points of view, from the point 
of view of the public, from the point of 
view of tlio jiolico force, from the point of 
view of the oflicor concerned, from the point 
of view of justice, that tlieso most serious 
cases, and they are most serious cases, 
sliould, so far as tho law jiormits, be com. 
mittod to tlio Court of Session oven if a first 
class Magistrate had power to try them, for 
it appears to mo that for an offence of this 
nature, oven though it involves tho loss of ap. 
pointmenb and of pension, a sentence of five 
years’ rigorous imprisonment in tho case of 
one man would bo far moroeffectivo than six 
months or a year in the case of more than 
one. in tho cases, say of five or six Sub. 
Inspectors, who inight be convicted and sen. 
toncod to six months’ imprisonment each. 
Corrupt men in the office of Sub. Inspector 
may still think it worth the risk, if tho 
penalty is only six months’ imprisonment, 
but they would not think it worth tho risk 
if they saw before them on detection for 
such an offence a sentence of five years’ 
ri gorou s imprisonment. But in a case under 

(’36) 22 A I R I985‘~SlnyQ2l : 159’l‘C 2Tl VST 
CrLJ fto : 29 SLR 428, Shambooram v. Emperor. 
^*,(■10) 72 Cr E J 20 : 8 I C 1103 : 1910 M W N 
Mahomed v. Moidoen 9.i. 

IQ n r 68 : 21 CrLJ 

Emperor ' ^ ''' 
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S. 220 , 1. P. C., if it is properly to be applied, 
any doubt as to the Court by which such 
an offender should be tried, is removed by 
the provisions of the Criminal Procedure 
Code itself which requires an offence under 
S. 220, I. P. 0., to be tried by the Court of 
Session. It might, of course, be argued that 
an offence under s. 347, I. P. 0., is rather 
different from an offence under s. 220 , 
I. P. C., that the words "corruptly or mali- 
ciously mean something less than confine- 
ment for a specific purpose, such as extor- 
tion with which S.347, I. P. 0., deals. I 
think myself that these words "corruptly 
and maliciously’’ are wide enough to cover 
confinement for the purpose of extortion, 
and, in any case, I should bo wrong, the 
learned Sessions Judge who tries this case, 
can, if he thinks proper, amend the charge. 
In any case, I should think it desirable that 
an offence of this gravity — and it is a very 
grave offence indeed— should be tried by^ 
the Court of Session. 

I have power under S. 423 (l) (b), Criminal 
P. C., to commit the accused for trial to 
the Court of Session, though it is not neces. 
sary for me to repeat the inquiry or write 
a long committal order. The alleged facts 
are set out clearly in the judgment of the 
City Magistrate and the evidence is very 
fully upon the record. 

But it has been suggested to me that I 
should consider that the Sub. Inspector has 
been sufficiently punished by tho period 
of imprisonment, namely three and lialf 
months which ho has already undergone, 
while his confederate or alleged confederate 
Shankor has also sufferetl three and half 
months’ imprisonment, and ho has been ao. 
quitted of tho offence of abetting wrongful 
confinement and convicted only of tho of- 
fence of abetment of extortion. But it ap- 
pears to mo very difficult indeed to separote 
the case of one accused from another with- 
out prejudicing tho whole trial. I need not, 
and do not, commit tho accused for offences 
under S. lOO, Penal Code, nor for an attempt 
to commit an offence under s.Sli, Penal 
Code, while the offence under s. 384, Penal 
Code, itself remains in the charge. Nor is it 
necessary for me to commit the accused for 
trial for an offence under s. 885, Penal Code, 

S. 381 , Penal Code, covering also the offence 
under S.3S5, Penal Code. Nor, in view of 
the fact that an offence under S.920, Penal 
Code, is to be charged, is it necessary lor 
me to refer in the charge to offences under 
S 3 . 842 and 317, Penal Code. So far as Slisn- 
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ker is coucerned, he has to be charged only 
with an offence under S. S84 read with 8. 114, 
Penal Code, with respect to the four sums 
of money, viz-, Rs. 65, Bs. 6G, Bs. 2 and Bs. 200, 
alleged to have been extorted from the 
three Khojas, Bundehali, Kamarudin and 
Husseini, severally as regards the smaller 
, 9 ums and jointly os regards the larger sum. 
But I do not think that because he has al- 
ready suffered three and half months rigo- 
rous imprisonment, I can, while quashing 
the proceedings, order no further proceed- 
ing to be taken against him. It appears to 
me in the interests of all concerned that he 
'and the Sub-Inspector should be tried toge- 
'thor for offences which are all part of the 
same transaction. 

Nor do I think it can be said that the 
exercise by the City Magistrate, Karachi, of 
jurisdiction which ho did not i)ossess with 
regard to the offence under S.220, Penal 
Code, in view of the facts upon the record, 
does not vitiato the trial, that it is a mere 
irregularity which would not vitiate the 
trial. It seems to mo wo are dealing iiere 
with a question of jurisdiction which goes 
to the root of the trial, %yith something 
more than an irregularity within the mean- 
ing, say. of S. 531, Criminal P. C., or even 
S.537 of the Code. It is, of course, uufortu- 
!nate that this question with regard to 
8.220, Penal Code, was not raised Iwfore 
ibut a Court does not get a jurisdiction it 
does not |X)sse88 merely because objec* 
[tion to it is taken by the accused at a 
ilato stage. The offence or one of the offen- 
ices for which the Sub-Inspector should 
have been tried was under S.220, Penal 
Code. The Magistrate had no jurisdiction 
to try this offence. Wo have not here a case 
of irregularity such as is referred to in 
S. 631 . Criminal P.C. We have rather an 
illegality comparable to thoso irregularities 
under S. 530, Criminal P. C., which make 
proceedings void. It appeiirs to me therefore 
that I should quash the proceedings, set 
jiside the conviction and order the commit- 
tal under S. 428{l){b), Criminal P. C., to the 
Court of Session for the trial of offences, so 
far as the Sub-Inspector is concerned under 
ss. 220 and 394, Penal Code, and so far as 
Shankor, his confederate, is concerned, for 
an offence under 8.884, Penal Code, read 
with S. Ill, Penal Code, and I order accord- 
ingly. The charge will now read as under ; 

"Charge. You (l) Mansharam. son of 

Gianchand, and (2) ShanUer, son of Kashi- 
ram, are charged as follows ; 


Sind 39 

That you Mansharam on or about the 
27th day of May 1039, at Karachi, in your 
capacity ns the Sub-Inspector of Police, 
Soldier Bazar Police Station, did, in virtue 
of your oflBce, corruptly or maliciously keep 
in confinement, in the exercise of your 
authority, knowing that in so doing you 
were acting contrary to law, Bundehali, 
Kamarudin, and Husseini, and further that 
you committed an offence of extortion 
against each of the aforesaid persona with 
respect to the sums of Rs. 55, Bs. 6G and Bs. 2, 
respectively, and with respect to a further 
sum of Rs. 200, against the aforesaid persons 
jointly, and you thereby committed offences 
under S3. 220 and 384, Penal Code, triable by 
the Court of Session : 

And that you Shanker, on or alx>ut the 
aforesaid date and at the aforesaid place in- 
tentionally abetted the coininission of the 
aforesaid offences under S.384, Penal Code, 
and thereby committed offences under the 
aforesaid S.384 read with S. in, Penal Code, 
and triable by the Court of Session : 

And 1, the undersigned, do hereby direct 
that you both be committed to and tried by 
the aforesaid Court on the said charges.' 

G.N./r.K. Proceedings quashed. 
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D.vvis C. J. 

Ilaji Imamdino llaji Osman 
Applicant 
V. 

Emperor. 

Criminal Transfer Appln. No. 107 of 1940, 
Decided on 30th July 1940. 

(a) CriHiinal P. C. (1S98), S. 526—Zaviindar, 

M [j.A.,orpro>ninenlperso}ihasnospccial pririUge 
underCriminal PrcKcdure Code-Such person can be 
prosecuted for making false complaint or giving 
false evidence as any other person— Consequenily 
fact that such jKrsoii is figuring iu case is >io 
ground for transfer. 

Magistrates will not deterred from doing their 
duty merely because a iMjrson concerned is azamin- 
dar, an M. L. A., or a prominent person. All men 
are equal before the law, and azamiiidar, an M.L.A., 
or a prominent person has no special privilege under 
the Criminal Procedure Code, and should any such 
person make or aid in making a false complaint or 
give false evidence on oath, then the la%v must bo 
put in motion against him in the same way as 
against any other iwrson. Consequently the fact 
that such a person is figuring in a case is no ground 
for transferring it. [P 40 C 2; P 41 0 1] 

(b) Crimiiiaf P. C. (1698), Ss. 476 and 197— 
Prosecution of 31. L. A, under S. 476— No sanc- 
tion under S. 197 is nccessari/. 


Imamdino v. Emperor 
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A. //. XiVjrnui — for Afiplicaut. 
nn.'.n.unu a. Chainani ior Opponent. 

/ ■n iohrnt D. I'tnucnnx. A.h ocalc General — 

tbe Crown. 

V ~ ^ '•oro i)efore me whafc 

uo jfi ellect two appliciitiotis for transfer of 
(•asc^ a»amst the sxmo accused Haji Imam 

‘before 

tl 0 h.^t class Magistrate. Sujawal. and an- 
other. a case boforo the second class Magis- 
tialo at Eokn under s. -iOG, Penal Code, 
u hich lolates to the criminal breach of trust 
ol a horso under somewhat rather unusual 
circumstances. But the broad ground on 
which these applications for transfers are 
based is that these cases are part of a cam 
paign conducted by one Mr. Muhammad 
Usman Sumro, a ifember of the Legislative 
Assembly who, it is said in this application 
for transfer, is a person of some notoriety 
and of such influence that a Magistrate 
before whom he appears as a witness would 
nnd lb difhcult to reject his evidence. I have 
a distinct recollection that this Court itself 
has on one occasion rejected this gentle- 
man s ovidenco and that the gentleman 
concerned was prosecuted for perjury with 
results which are not precisely known to us. 

J should think myself therefore that the 
^Magistrate should have no difliculty what, 
ever in rejecting this gentlemans evidence as 
false or incorrect, if from the ovidenco itself 
and the evidence of the other witnesses the 
• lagistratocaino to the conclusion that on this 
occasion this gentleman liad not or had boon 
unable to testify with truth and accuracy, 
and though from the statement of the case 
m the application for transfer it does appear 
A irst sigl)t that thcro is some support for 
10 case that this Mr. Muhammad Usmau 
bumio IS the person behind throe separate 
complaints made in throe separate Courts in 
two separate districts for tlio puriioso of 
laiassing tlio applicant, on inquiry the case 
or ho applicant is by uo moans so pathetic 
as Ins advocate suggests. For instance, it is 
said that as the result of the trouble with 
the woman nob only has the applicant, and 
others boon tlio subject of a complaint 
under s. ius. Penal Code, boforo the first 
class Jlagistrato at Sujawal, but in order 
mrther to harass, the accused has boon the 
subject of another complaint under S. 40 C. 

ieDalCode.beforotheSub-divisional Magbs- 

t ate a Shabbundor. This relates to a 
‘mmal broach of trust in respect of a gold 


A. I, B, 

mLTfr*' been 

secnn l '>ofore1to 

second class Magistrate of Dokri. 

Now so far as the case under s. 406 , Penal 
Code reprding the gold ornament is con- 
ceroed, it appears that that case was with- 

is dated 3ist March 
1930. while the complaint under s. 493 , Penal 

Oode, relating to the woman is dated 22nd 
May 1939: so that the complaint under 
S. 406 relating to the ornament is prior in 
time to the complaint under S. 49 S, Penal 
Lode, relating to the woman; not very 
much prior in point of time, and the two 
^ses, of course, may be connected. But it 
does appear that permission to withdraw 
the case under S.40G, Penal Code, relating 
to the gold ornaments was made as a result 
of a compromise between tbe parties. That 
compromise has been read out to me, and 
one cannot say from the way it is worded 
that lb IS not what it purports to be — areal 
compromiso between the parties relating to 
the offence involving this gold ornament. 

So that I cannot say that this complaint 
relating to the gold ornament has anything 
to do with the complaint relating to tbe 
woman or that it is subsequent in time. 

Bub tho complaint before the second class 
Magistrate at Dokri relating to the hoi'se is 
subsequent in time; it is dated 17tb Novem- 
her 1939. It is said that that case is false on 
the face of it, and tbe Magistrate should 
have dismi.ssed it and that in any c.is 0 tbe 
Magistrate should not have issued warrants, 
l^ut tho .Advocato-Goneral has road out the 
diary of tliat case to mo, nnd it does not 
appear that tlie Magistrate issued warrants 
until he liad tried other moans to secure 
the presence of tlio accused. Tho warrants 
issued by tho Dokri Court wore bailable 
warrants, and so far as tiiis Dokri case is 
concerned, I cannot say that there is any 
action on the part of the Magistrate which 
would justify the transfer of tho case. 

The Magistrate however, when ho tries 
this case under 9. lOi, Penal Code, should be 
alert to see that his Court is not used for 
tho purpose of oppression by introduoingf 
tho evidoDCo of any zamindar or any Mom-I 
her of tho Legislative Assembly who as 
such has no special position or privilege afcl 
all in any Court of law, and the iMagistratej 
of Dokri, though a second class Magistrate, j 
must deal with the case as it comes before, 
him strictly ujxin its merits. If for instance 
ho believes tho case is a /also case inspired 
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by some prominent person, which, I believe, 
is a phrase now much in vogue, he w’ill, if 
be thinks that that prominent i^rson has 
aided or abetted the making of a false com- 
plaint or has given false evidence in Court, 
not hesitate to take such action under s. iTG, 
Cr. P. 0., as the interest of justice requires. 
It must be made known that Magistrates 
will not be deterred from doing their duty 
merely because a ixjrson concerned is a 
zamindar, an M. L. A., or a prominent i)er- 
son. It is, as I have said before, a truism 
that wherever British concepts prevail, all 
:meu are equal before the law, and a zamin- 
!dar, an M. L. A., or a prominent i)erson has 
jno special i)rivilege under the Criminal Pro- 
icedure Code, and should any such person 
imake or aid in making a false complaint or 
igive false evidence on oatli. then the law 
must bo put in motion against him in the 
same way as against any other j^erson. But, 
once the attention of the Magistrate has 
been directly drawn to this aspect of the 
case — and I do not oven say that it was 
necessary to draw his attention to this 
aspect of the case — ho will, 1 have no 
doubt, do his duty. I see therefore no rea- 
son to transfer this case from the second 
class Magistrate at Dokri, and I wish to 
make it clear that nothing that I have said 
should bo taken to mean that I Ijavo formed 
any opinion in any way as to the truth or 
falsity of tliis case relating to this hoi'se. 
The Magistrate will deal with tlio case 
upon its merits. 

Similarly with regard to the case under 
S. 498, Penal Code, before the firet class 
Magistrate at Sujawal. Tlio case may be 
true or false; I say nothing whatever about 
its merits at this stage. And even if this 
Mr. Muhammad Usman Sumro, an M. Ij. A., 
should bo a witness in this case and his 
name appears os witness 10 on the list in 
the complaint, in view of what I have said 
the Magistrate should have no difliculty in 
forming an unbiased opinion as to the 
truth or falsity of the evidence given by 
this Mr. Muhammad Usman Sumro; if be 
should give evidence, and if the Magistrate 
sliould find that his evidence is false, then 
ho knows his duty under S. 47C, Criminal 
P. C. No sanction by Government, no re- 
ference to Government, no consultation with 
Government, is in any way required under 
the provisions of the Criminal Procedure 
;Codo by which this Magistrate, as all other 
^Magistrates are bound, for the prosecution 
of this Mr. Muhammad Usman Sumro, if 
within the provisions of S. 470, Criminal 


P. C., this Magistrate should think that the 
interests of justice so require. Again I do 
not wish it to be inferred in any way that 
I think this Mr, Muhammad Usman Sumro 
will give false evidence. Tlio Magistrate 
must deal witii his evidence without any 
bias and impartially consider and weigh it 
in relation to the other evidence on the 
record, direct or circumstantial. It may 
very well bo that the influence of this Mr. 
Muhammad Usman Sumro has been exag- 
gerated because in one of the c<ase3 referred 
to in the application as an instance of his 
influence and power, the accused was dis- 
charged by the Magistrate. 

Lastly, I have before tne on the record 
what purports to bo a letter from one Mr. 
Khushaldas Moolrain, advocate, to the flrst 
class Magistrate at Sujawal (Ex. F, p. 22 of 
the paiier-book), written, it is said, to this 
Magistrate to postpone the case under S. 498, 
Penal (Tode, which appears to be a most im- 
proper letter to be written by an advocate 
to a Magistrate trying a case in which he is 
appearing. But I do not oven know that 
that letter was written by Mr. Khushaldas 
because I have not yet asked him, and I 
will make no further remark ujicn tliis 
letter until the Kegistrar shall have, under 
my direction, written to Mr. KliushaUlas in 
this matter and I shall linve had liis reply. 
It seems to mo therefore that there is no 
reason whatever to transfer cither one or 
the other of these cases from the first class 
Magistmte, Sujawal, and tlio second class 
Magistrate at Dokri, and I dismiss those 
transfer applications accordingly. 

G.N./R.K. Applications Jismissed. 
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Davis C. J. and Loho J. 

UasMWjaf Valiram — Appellant 

V. 

Karamchand Afanghanmal and others 

— Respondents. 

First Appeal No. 22 of 1938, Decided on 
5th August 19-10, against judgment and 
decree of First Class Sub- Judge, Hyderabad, 
D/- 7th February 1938. 

(a) Civil P. G. (lUOH), O. 17, R. l—Dcfemlant 
summoning no ct-i^nco appli/ing /or (ul~ 

journmenl on pretext of illness — Court rejeclitig 
application onground that defendant was sham, 
ming — Trial Court's discretion tii refusing 
adjournment held properly exercised. 

Where the dcfcodaiit wbo was prescut ia Court 
summoned no ovidonco and applied for adjouro- 
ineot on tbo pretext of being til and the Court 
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A. I.B. 


rejocto'l tlio application on the ground that the 
dofouilaiit wa-; shamming : 

}Idu that the discretion in rcfusingadjourument 
was properly ei^erch-ed and could not be interfered 
with. [P44 0 2] 

(h)CiL il }•. C. (lOOS), O. 10, Rr. 1 and 2~Suit 
/■'t' (hyl>ir<xii‘''>i lhal tiiorlgagor had no interest 
i:i prop, •)■.'// mortgaged and that plaintiff was 
nhsolntelii tntiiU'd to same — Issues framed — Court 
I raniMUKg mortgagee's pleader and recording his 
stairment that he did not know how mortgagor 
oc-iuirvd title — Statement falls under 0. 10, R. I 
iDid not iindir 0 . 10, R. 2 — But even under 0. 10, 
R. 1 it cMJino^ be recorded. 


relation with the last male holder. The fact that 
It was nobody’s case that there existed any raver- 
sionors nearer than the plaintiff was immaterial 
and the plaintiff was bound to go into the witness 
, prove his title as next reversioner ; A I R 
1931 P 0 175 and A I R 1927 AU 767, Rel. on. 

. [P 46 0 2;? 46 01] 
fdj injunction — Suit against mortgagor and 
mortge^ee — Prayer for perpetual injunction 
restraining mortgagor from dealing with mort- 
gaged property — On basis of aforesaid praijer 
inUr\m %7i junclioH issued to vuyrtgagor — Order 
allowing relief for mjuyiction lo be dropped at 
hearing held not justified. 


In a against the mortgagor and the mort* 
for a decIaratioQ that the mortgagor had no 
intcrc->t in the mortgaged property and that the 
p]ainti<*! was absolutely entitled to the saiue» the 
CouL't framed the issues and on the same date 
examined the niortgagco's counsel and recorded his 
statement to the cficct that he did not know how 
the mortgagor acquired title to the mortgaged 
property : 

Held that the statement hy the counsel fell 
under O. 10, R. 1 and not uiKler (). 10, R. 2 and 
that the same could not bo recorded even under 
O. 10, R. 1. (P 45 C 1) 

(c) Civil P. C. (I90S). n. JO, n. t> and 0. 18— 
O, 20, Pm. OHtfht not to be rinjdof/cd (o supersede 
procedure for (nnl prrsenhctl btf (). JS^Dcath of 
widow of la\f utaleJu'lili r^iSuit bt/ plaintiffs for 
flcclnrnh'oi (lint (beif urre cniitlcd to lost male 
hobb‘r\'i •‘.jnfe os iicxl rerersioners^On date fixed 
for UennH'], (Jonrt a I once ciomining defendant 
oud recording his admission ns to plaintiffs' 
relation U'lth last male holder — Polh ^Kirfics 
closing case Ihereafler — Court granting declnra' 
/ion nslcd for ^Procedure held illegal— Plaintiff s 
held not entitled lo decree unless they established 
by evidence their reversioftary title. 

The power given by O. 10, R. 2, to examine any 
party present in Court is to bo used by the Judge 
only when ho Suds it necessary to obtain from 
Rucb party information on any matorial questions 
relating to the suit. It ought not to l)C employed 
so as to >upcrsc^lc the ordinary procedure at a trial 
as prescritxjd in <>. IS. (P 45 C 2] 

On the death of the widow of last male bolder 
the pliinliff sued for a declaration that bo was 
entitled to the last male holder's estate as next 


In a suit against the mortgagor and the mort- 
gagee the Court on the basis of the prayer in the 
plaint for a perpetual injunction restraining the 
mortgagor from dealing with the mortgaged pro- 
perty issued an iutorim injunction against the 
mortgagor and permitt^ the relief for injunction 
to be dropped at the bearing: 

Held that the order permitting relief for injunc- 
tion to be dropped at the hearing wasnot justified* 

[P 46 0 2] 

(c) Civil P. C. fl90S), 0. S, Rr. 3 and 5 ; 0. 0, 
R. G and 0, 3T, R, 2 — Evefi against cz parte 
defendant claim mnsf be proved. 

Even when a defendant is ox parte the claim 
against him must be proved before there can be a 
decree : A I R 1917 Cal 269, Rel on. [P 47 0 1] 

Khanchand Gopaldas — for Appellant 

(Defendant 2). 

Javhcrmal Vilaitraiand Fatehchand /Isudomal 
— for Respondents 3, and 1 and 2 (Defen- 
dant 1 and Plaintiffs 1 and 2), respectively* 

Lobo J« — This is a 6rst appeal against 
tho judgment and decree of the first class 
subordinate Judge of Hyderabad who de- 
creed suit No. 76 of 1937 of that Court filed 
by respondents 1 and 2 against tho appel- 
lant and respondent 3. The facts giving rise 
to this litigation and the course of proceed- 
ings in tho suit need to be sot out in some 
detail for a proper understanding of tho 
points involved. Manghanmal and Rochi. 
ram, sons of Sajanmal, wereseparatod Hindu 
brothers. Rochiram died in 1903, leaving no 
issue but two widows, Pabulbai and Man- 


revorsioncr. On the date fixed for hearing the Court 
in BupcTSOFsion of tho provisions of O, 18 adopted 
the extraordinary procedure of examining the 
<lef( nd:uit ami recording his admission as to the 
plaintiff's relation with the l.ist male holder with 
a view to obviate the recording of evidonca and 
thereby expedite the disposal of tho suit* After tho 
record of aforcs^iid admission \oih parties closed 
their case without adducing any evidence and the 
Court decreed the suit : 

Held that the procedure was illegal and amoun- 
ted to a misuse of tho provisions of O. 10, R. 2, 
since tho examination of defendant could not bo 
said to be neco^^ry in order to obtain information 
on any material question relating to the suit. Tho 
burden was on iboplaintifi to cstablieh byovidonco 
that the estate of the last male holder had vested 
in him, that be was the reversioner after the 
widow's death entitled to sue, and this burden 
could not bo said to have been discharged by the 
defendant's statement admitting tho plaintifl's 


ghulbai. He left a coDSiderable amount 
property movoablo and immovablo and a 
business. AU this property camo into the 
hands of the widows. Pabulbai died in 1913. 
On 25th October 1926 Manghulbai executed 
a document, Ex. sn, in the case headed 
"anjamnama” wherein inter alia it was 
provided : 

Aft«r I (lie whatever property remains at tnai 

time shall be inherited by Bhai Karamchand sod 

Bbni Nar.aindas sons of Manghanmal, and ^ 
children (except Harchandrai, son of KaranJcnM 
half to half). , 

Manghulbai died in February 1937. T e 
two plaintiffs in tho suit are the 
Manghanmal, brother of Rochiram, .. 
to in Ex. 6.'^; defendant 1 Narsingdas . 
son of plaintiff Karamchand. ItapP®®*^ 
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iu June 1937, some monbbs after the death 
ofManghulbai. mutation of names in r^pect 
of some immovable properties belonging to 
Bocbiram ^as effected in tbe revenue re- 
cords. EX8. 2. 8. and 4 in the case are extracts 
from the revenue I'ecords of the Shahdadpur 
taluka of the Nawabsbah District and show 
that six city survey numbers were transfer- 
red to tbe names of "Karamchand Mangban- 
mal, manager, joint family and Naraindns 
Manghanmal, manager, joint lajnily.^^ in 
the column ‘‘Nature and origin of title are 
inserted the words "By inheritance from 
Manghulbai deceased.” In the Remarks 
column the mutation is shown to have been 
the result of a statement made to the city 
survey officer on 4th June 1937. By a docu- 
mont dated 12th August 1937, Ex. 52, in the 
case Narnindas. defendant i. mortgage<l with 
defendant 2 for a sum of Rs. lOCO a as. 2-8 
share in five immovable properties belong- 
ing originally to Rochiram deceased. His 
title to this as. 2-8 share and his right to 
mortgage it is thus set out in Ex. 52 . 

According to the will dated 25lb October 1920 
made by the deccaaod Manghulbai, widow of beth 
Kochirain. reBidcnt of Tando Adam, and rogiatcrcd 
in the office of the Sub-Bogistrar Shahdadpur on 
lOtb November 1920 in liook No. . . . . . Karam- 
chaiid, son of Manghanmal, and his heirs ha%o 
ciflht annas share in theentiro property. Inaccord- 
aiico with that, my share is As. 2-8 (two annas 

oigbt pies^ 

It appears again from Ex. 2 to J, extracts 
from the record of rights of the Shahdad- 
pur taluka, that this mortgage was noted m 
the ‘‘Remarks’* column on 1st October 1937. 
In October 1937 plaintiffs died the pro^nt 
suit for declaration and injunction, iho 
plaint recites the death of Rocliiram and of 
his two widows, refers to and specifics a 
fairly large estate moveable and immovable 
as being left by Rochiram to which the 
plaintiffs stato they are entitled after the 
death of Pabulbai and ^langhulbai os next 
reversioners; it refers to the mortgage effect- 
ed by defendant 1 on the basis of the docu- 
ment, Ex. 63, executed by Manghulbai which 
document it states "does not create any 
rights in favour ofdofendant l and is not in 

aoy way binding on the plaintiffs. Tbo 
nrayor clause in the suit includes a prayer 
for a declaration (a) that the plaintiffs are 
full and exclusive owners of the properties 
mentioned in Schs. A and B attached to the 
plaint and that defendant l has no right oi 
interest in the same; (b) a prayer for a decla- 
ration that "the mortgage executed by de- 
fendant I in favour of defendant 2 is illegal 
and not binding upon the plaintiffs in any 
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way” and (c) a prayer for ‘‘a perpetual in- 
junction to defendant 1 restraining him 
from alienating, dealing with or in any way 
interfering or intermeddling with the pro- 
perties in suit.” 

Tbe learned advocate for the appellant 
stated from the bar that the plaintiffs also 
applied under 0.39. Rr. i and 2 for an in- 
terim injunction against defendant 1 that 
their prayer was granted and defendant l 
was restrained by a temporary injunction 
during the pendency of the suit from alie- 
nating, dealing with or in any way inter- 
fering or intermeddling with the properties 
in suit. Wo do not find anything in the 
paper book relating to this interim injunction, 
but the statement of the learned advocate 
for the appellant has not been controvorted 
and wo have every reason to believe there- 
fore that the plaintiff did obtain during tlio 
pendency of tbe suit an interim injunction 
against defendant l. Defendant l put in no 
appearance and no written statement: defen- 
dant 2 the mortgagee, however, filed a written 
statement wherein he denied almost every 
allegation put forward by the plaintiffs. 
Some paragraphs of this written statement 
must be set out in extenso. Para. 5 of the 
written statement reads thus : 

As rcg.ards paras. 2 an<l 3 it is sul'initted that 
this defeiidaot has no knowledge of tbe statcinents 
coutaiued therein and tbo same arc accordingly 
denied and plainlias put to the proof thereof. 

In paras. 2 and 3 of the plaint the con- 
nexion between tbe deceased Rochiram and 
tbe plaintiffs in the suit is set out. Para. G 
of the written statement reads : 

As regards para. 4 it is submitted that so f.ar as 
this defohduiit is aware and (has) learnt on enqui- 
ries the property mortgaged with this defendant 
bad Ixjon allotted exclusively to defendant 1, in 
pursuance of some family arrangement between 
the plaintifls and defendant I’d brothcr;and it was 
with the knowledge and aciuiesconce of tbe plain- 
tiffs and the brother of defendant 1 that the defen- 
dant took mortgage of a share in the property from 
deCendaot 1. . • • 

Paragrapli 7 of the written statement 

states : , . i 

The defendant is not aware of the property lelC 

by Manghulbai and the plaintifls are therefore put 
to proof of it. The defendant furtherrepudiatcs the 
plaintiffs’ alleged claim regarding the property mort- 
(zaged with this defendant by defendant 1. It is fur* 
ther submitUxl that this defcniknt is a bona fide 
mortgagee for value without notice of any defect in 
the title to it of defendant 1. Tbo plaintiffs never 
objected to the mortgage by defendant! audit was 
duo to their conduct and ropresenUtions that the 
defendant was induced to take the property in 
mortgage; tbe plaintiffs therefore areestoppod from 
questioning tbo defendant's mortgage. 

Paragraph 9 of the written statement is 
important and reads : 
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As io;:art].s pata. b it is submitted that this de- 
fondaut is not aware that the plaintifTs arc the 
reversioners or that tliey are the only reversioners; 
I bo plaititilTs' claim as such is therefore denied. In 
any event, it is .-ubmilted that the plaiutiOs have 
no r. vcT-ioiiary or other riyht or interest in the 
properly inorlgagcd with this defendant. It is 
iiirthi r denied that the plaintiffs are entitled to 
any declaration or any other relief in respect of the 
propi rty mortgaged with the defendant. 

r.'uiioiaph H of tlie plaint to which para. 9 
;l1)ovc is a reply sets out the plaintifTs' title 
to the property in suit which is the founda- 
tion of their prayer for a declaration. In 
para. lO of the written statement, defendant 2 
states ; "All other paragraphs are denied. . .” 
The following issues were framed on 17th 
December 1937 ; 

1. Is defendant 2 a bona fide mortgagee for value 
without notice as alleged in para. 7 of the written 
statoment ? 

2. Are plaintiffs estopped from questioning the 
defendants’ inortg.age as alleged in j)ara. 7 of the 
written statement ? 

3. Is the mortgage deed I'inding upon the 
plaintiffs ? 

4. Whether plaintiff.s arc reversionary heirs of 
Alangbulbai’s husband 

5. Whether defendant 1 has anyleg.iltitlc to the 
property ? 

G. What should the deen r' lo ’ 

On the same date the loai nod Judgo exa. 
mined Mr. Tilokchand, advocate for defen- 
ilant 1 , aiul tlie following statement was 
recorded : ‘T cannot say how clcfoDclaDt 1 
actjuircd title to the pro)}orty mortgaged by 
him with defendant 2 ." Tlio suit camo on 
for hearing on I9th January I'J.'is. It does not 
appear from the record whothor tlie plaintifl’s 
were present. But defendant l was absent 
and defendant 2 thougli in Court presented 
an application for adjournment signed by 
his advocate whicli reads thus ; 

It is submilU'd on behalf of the defendant , Vassu- 
mal that since the last hearing the defendant was 
lying ill an<l was iin iertho trc.itmcntof Dr. Parma- 
nand at 'I'ando A<lain. for the last fortnight. He 
was therefore unable lo summon evidence. He is 
feeling feverish even i]ow. Accordingly, it i.'? pniycd 
th.at thi.s Ilon'blo Court will l.e plca.scd to adjourn 
the hearing of the case lo somcothordato to enable 
the defoudant to summon evidence through the 
Court and proceed with the case. 

With tho following order tho learned 
Judge rejected tho application; "Thedefen- 
dant has suintiioned no evidence. Air. Sant- 
dag objects, and riglitly too. The defendant 
is probably shainining." It would appear 
that the next thing that tho learned Judge 
did was to examine defendant 2, for it ap- 
pears the following statement was recorded: 
'Statement of Vassuinal: Karamchand and 
Naraindas are sons of Manghaumal. Man- 
ghanmal and Rochiram are brothers." This 
statement has been signed by Yassumal, 
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defendant 2 . The diary of the cose shows 
that the plaintifTs’ advocate offered no evi- 
dence and closed his case. Defendant 2 did 
not go into the witness box and his advo- 
cate also stated that he closed his case. The 
matter was adjourned for arguments to 24 th 
January 1938. On that date an advocate hied 
a vakalatnama for defendant 1 . The learned 
Judge however refused to hear him. Ha 
beard arguments of tho advocates for the 
plaintiffs and defendant 2 and on 7th Fobru- 
ary 1938 delivered judgment granting the 
plaintiffs "the declaration prayed for” with 
costs. In the judgment it is stated that at 
tho trial of the case the advocate for the 
plaintiffs gave up the relief of injunction 
wliich he had sought against defendant l. 

The learned advocate who appears for tho 
appellants before us has urged several points. 
Ho has contended tliat the learned Judge 
erred in refusing the application, Ex. 44 for 
adjournment presented on behalf of defen- 
dant 2 on luth January 1938, the date of trial, 
Tlio refusal of this application, argued the 
learned advocate, was arbitrary and harsh 
and resulted in a denial of justice to defen- 
dant2,theoDlycoDte5tingdefeDdant. lie has 
argued further that the procedui'e adopted 
by tho learned Judgo iu recording tho state- 
ment of defendant 2 and in failing to record 
any evidence on behalf of tho plaintiffs was 
not only extraordinary but unwarranted by 
law. He argued, thirdly, that an examina- 
tion of the record as it stood made it mani- 
fest that the plaintiffs had failed to prove 
their case; that there was an entire want of 
evidence; that there was no proof that the 
plaintiffs were tho next reversioners after 
tho death of Manghulbai entitled to tho 
estate left by tlio deceased Rochiram; there 
was no proof that tho plaintiffs were in pos- 
session of that estate and in absence of proof 
on these points the learned Judge could not 
in law grant tho plaintiffs tho declaration 
decreed in their favour. 

Tho learned advocate for respondents, the 
original defendant I, further argued that as 
against respondent 3 tlie decree was ox parto 
and that this ox parte decree had been passed 
against respondent 3 without any proof of 
the plaintiffs’ claim. We do not think that 
there is any substance whatever in thetirst 
contention raised by the learned advocat® 
for tho apiiellant and our experience of tie 
artihees adopted by defendants in the mo u* 
sil to obtain adjournments of cases wbic 
they are not in a jxjsition to proceed i 
is sufficient to deter us from ioterfeny 
this case with the discretion exercised d>i 
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the learned Judge; for wo feel no doubt that 
if the learned Judge who had all the facta 
before him felt that there was any good 
faith in the application Ex. 41, he would not 
have failed to grant a short adjournment to 
the learned advocate for the appellant. But 
it appears to ua that the remaining conten- 
tiona of the learned advocate for the appel. 
lant are sound and that the procedure adopted 
by the learned Judge was unusual and un- 
warranted by law and has resulted in a 
miscarriage of justice which calls for inter, 
ference on our part. Order lO, Civil P. C., 
provides for the examination of the parties 
by the Court; R. i provides ; 

At Ibo 6rst hearing of the suit the Court shall 
ascertain from each party or his pleader whether 
he admits or denies such allegations of fact as are 
made iu the plaint or written sUtoment (if any) of 
the opposite pjrty, and as are not expressly or by 
necessary implication admitted or denied hy the 
party against whom they are made. The Court 
shall record such admissions and denials. 

Rule 2 of 0 . 10 . Civil P. C.. provides : 

At fclio first bearing of tho suit, or at any subse- 
quent hearing, any party appearing in person or 
present in Court or any person able to answer any 
material questions relating to the suit by whom 
such party or bis pleader is accompanied, may be 
examined orally by the Court and the Court may. 
if it thinks fit, put in the course of such examina- 
tion questions suggested by either party. 

The statement, Ex. 35, of the learned advo- 
cate for defendant 2 recorded by the learned 
Judge on 17tl) December 1937 obviously does 
not fall under R. 2; it can only fall under 
R. i and it appears to us that even under 
R. 1 that statement should not have been 
recorded. Tlie learned advocate for defen- 
dant 2 was asked tho nature of the title of 
defendant l who liad executed a mortgage 
in favour of defendant 2. The rule however 
refers only to admissions or denials of alle- 
gations of fact made in the plaint or written 
statement of the opposite party whicli have 
not expressly or by necessary implication 
been admitted or denied by the party against 
whom they are made. We cannot therefore 
see what justiGcation the learned Judge bad 
for recording Ex. 35. Tho procedure adopted 
by the learned Judge on lOtli January 1938 
in recording tho statement Ex. 48 was in our 
opinion even more objectionable and a pro- 
cedure which has been condemned by their 
Lordships of the Privy Council. I9tb Janu- 
ary 1938 was tho date fixed for tho trial of 
tho suit and in tho ordinary course the 
learned advocate for tho plaintiffs would oi>od 
his case and load his evidence. In tho pre- 
seut case defendant 2 had denied almost 
every allegation made by the plaintiffs in 


their plaint and the issues in the suit clearly 
indicate that the burden of proof in the case 
was primarily at least upon the plaintiffs, 
for issue 4 wliich reads “whether plaintiffs 
are reversioners of Manghulbai’s husband?’’ 
goes to the very root of the plaintiffs’ case. 

In the case in C \V N 925, ‘ their Lord- 
ships of the Privy Council liave held that 
the power given by o. lO, R. - 2 , Civil P. C., to 
examine any party jiresent in Court is to be 
used by tho Judge ouly when lie finds it 
necessary to obtain from such party infor- 
mation on any material (luestions relating 
to the suit. It ought not to bo employed so 
.08 to supersede the ordinary procedure at a 
trial as prescriberl in o. 18, Civil P. C. In the 
case before their Lordsliips tlie proceedings 
at the trial had been oi)ened by the Court 
calling upon one of tlie defendants to give 
evidence not on any specific points but on 
the whole case, and the witness was then 
cross-examined by the parties. The ground 
put forward by tho learned Judge for 
adopting this procedure was that the defen- 
dant knew “most of the affair” which tho 
Court had to investigate. Nevertheles.s, 
their Lordships held that this deviation 
from the normal and proper procedure was 
not justified in the absence of more cogent 
reasons. 

It may be tliat iu the case before us the 
learned Judge has not departed quite to the 
same extent from the normal and projier 
procedure, but we have no doubt whatever 
that lie has misused the provisions of O. 10, 
R. 2, Civil P. C., and for this there is no 
justification. It was not a case where the 
examination of defendant 2 was necessary 
in order to obtain information on any mate- 
rial question relating to the suit. It would 
appear that the learned Judge adopted this 
extmordinary procedure to obviate tho re- 
cording of evidence thus to expedite the 
disposal of the suit. .\s we have said before, 
the suit w.as set down for trial on the I9th 
January, The learned advocate for tho 
plaintiff's was present. There is no reason to 
believe that the plaintiffs tliornsolves wore 
not present ; tho learned advocate for defou- 
dant 2 was present and so was defendant 2 
and wo can see no reason why tho learned 
Judge should not have followed the ordinary 
procedure laid down for the hearing of a 
suit and examination of witnesses in O. 18 , 
Civil P. C. The learned Judge in his judg- 
ment states ; 

I. (’31) 18 A I R 1931 P C 175 ; 134 I C 669 : 35 

C W N 925 (P C), ^lanmobandas v. Mt. Ramdei. 
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Tbo statement recorilecJ by nio Es. 48 is not a 
statement under O. 12, R. 5, not have I on that 
basis decreed the suit. 

That may be so, but wliether the state, 
ment Ex. 18 is or is not excluded from con- 
sideration, it cannot in our opinion be said 
that the plaintill's liavo proved their case. 
The learned Judyo states : 

Ri'l.ttionship being admitted the question who 
the preferential heir is or is not, is a matter to be 
decided on legal authority. Therefore in my opinion 
there is no necessity that the plaintiffs should havo 
proved effectively by coming into the box thatthey 
were tbo preferential heirs. 

Wo cannot agree. The burden of proving 
issue 4 lay on the plaintiffs. It was for them 
to establish by evidence that tho estate of 
Rocliiram, their uncle, had vested iu them, 
that they were tho reversioners after Man- 
ghulbai’s death entitled to sue, and this 
burden cannot be said to havo been dis- 
charged by the statement i-:x. 19, by a 
reforeuco to tbo document Ex. 53 and by 
reference to Mulla’s Hindu Law, S. 43. In 
the case in 40 ALL 770," it was held by a 
Bench of the .Mlababad Iligli Court that 

it is incunil>ciit oti a plaintiff se> king to succeed to 
property as roverf^iooers to e^tal)lish afTirmalively 
the particular rclatioDship which he puts forward, 
lie is also h )uu«) to siti>{y tho Court that to (be 
bc^t of hi.** kuowledgo there arc no u oarer heirs. 

Tlio learned Judge states that it was 
nobody’s case that there existed any rover, 
sioners nearer tlKin tho idaintifTs, hut tliisis 
no answer. Tlio plaintilTs wore hound to go 
into tho witness box and i)rovo their title as 
next rovorsi<iner9 after tlio death of ^lan- 
gliulhiii, Rochiram’s widow. Wo tliink that 
in tlioso ciremnstances tlioro is much to say 
for tho argument of tlio learned advocate 
for tlio appellant that this unusual proce- 
dure adopted by tho learned Judge has not 
only deprived defendant 2 of the right of 
cross examining tho plaintilTs, a right which 
ho wouhl havo had and of which ho would 
havo elToctivoly availed himself had the 
plaintilTs or either of them stepped into the 
witness box, but that as a consequence tho 
case of the plaintiffs remains unproved. 

Wo do nob feel that tho plaintiffs kept 
out of the witness box merely because on 
the recording of Ex. 49 their learned advo- 
cate felt tliat no evidence was called for on 
behalf of the plaintiffs. We are far more 
inclined to think that tho plaintiffs had 
other reasons for not entering tho witness- 
box. The learned advocate for tho appellant 
has taken us through tho document Ex. 53 

2. (’27) 14 A I R 1927 All 767 : 102 I C 107 : 49 
All 77u ; 25 A L J 500, Javitri v. Goudan Siugh. 
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and tho extracts from the record of rights 
Exs. 2, 3 and 4 and we think that there is 
some substance in bis argument that these 
documents read in combination indicate 
some family arrangement as a result of 
which Ex. 53 was executed by Manghulbai 
and that the plaintiffs apprehending that 
defendant 2 might be able in his cross- 
examination of the plaintiffs on the docu- 
ments EXS. 2 to 4 and Ex. 53 to establish a 
legal title in defendant 1 on the basis of 
which the mortgage to defendant 2 could be 
upheld, adopted the ruse of keeping them- 
selves out of the witness box. It is true no 
issue had been framed as to any family 
arrangement, but some reference to a family 
arrangement is to be found in para.G of the 
written statement of defendant 2. But whe- 
ther our suspicions in this matter are well 
founded or not, the fact remains that on the 
record as it stands, the plaintiffs have failed 
to prove the necessary title to obtain the 
declaration which has been decreed in their 
favour. 

They havo equally failed to prove that 
they were in possession of the property in 
suit so as to entitle them to the declaration 
prayed for under s. 42, Specific Relief Act. 
This is clearly covered by issue G "What 
should the decree be?" In the plaint the plain, 
tiffs havo alleged that they were iu jwsses. 
sion. The allegation has been denied in the 
written statement both speciBcally and gene- 
rally and it was for tho plaintiffs to prove that 
they wore in possession and on their falling 
to do so, they were clearly not entitled to a 
declaration such as has been decreed in their 
favour. Lastly, iu regard to the arguments 
placed before us by the learned advocate 
for the appellant it appears to us that the 
learned Judge failed to exercise a judicial 
discretion in permitting tho learned advocate 
for the plaintiffs at the hearing of the suit, 
to give up the relief of injunction which 
had been sought against defendant l. On the 
basis of the prayer for a perpetual injunction 
in the plaint, an interim injunction had been 
issued to defendant 1 and wo can see no 
justification in these circumstances for the 
action of the learned Judge in permitting 
this relief to bo dropped at the bearing o 
the suit, and wo havo every reason to believe 
that tills was yet another means adopted by 
tlie learned Judge to expedite disposal oi 
this suit and avoid troublesome 
of court.fees which might have nocesaitatw 
an adjournment of tho cose. re 

to defendant 1 the learned Judge states 

bis judgment : 
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Bofora I close I must touch ooo poiot aod 
that is the appearance of defendant 1 through a 
picador on the date of arguments. Ho has, I have 
alr<»dy shown, not filed any written statement 
and not appeared on the date on which the case 
was fixed for final hearing, but on the day of argu. 
moots, his counsel appeared and wanted to arguo 
the case. I cannot understand that an ex parto 
defendant, who filed no written statement and who 
did not appear on the date of final bearing, could 
arguo in the case. Tho counsel for defendant 1 
has citod various rulings to show that ho could 
appear and take up and argue the case at tbostago 
ho chose to appear. No attempt was made to got 

tho ex parte order set aside In this case, I 

have not fixed any case for ex parto bearing. All 
that I have done is that I have not allowed tho 
counsel for tho defendants to argue the case. In 
tny opinion, arguments can only bo liasod on facts 
or on legal points raised in the defence or brought 
out in evidence. In this case, there has been no 
evidence recorded and the counsel for defen- 
dant 2 has already argued tho case both for him. 
self and defendant 1 k^causo tho interests of the 
two aro identical. 

Tho learned advocate for defendant l, 
respondent 3, has referred us to 0.0, R.7, 
Civil P. 0., and has cited several rulings in 
support of his argument that tho learned 
Judge was l>ound in law to permit the advo- 
cate for defendant l to arguo tho case on the 
date fixed for arguments, although tliero had 
boon no appearance by defendant l prior to 
that date. He has cited before us tlio cases 
referred to in 61 Mad 697,® AIR 1020 Sind 
181,* a I U 1925 Mad 1271* and AIR 1024 Cal 
80^ and tho learned advocate for resixin. 
dents 1 and 2 has pointed out that tlio deci- 
sion of a single Judge of this Court in A I R 
1920 Bind 181,* has been dissonted from by 
another single Judge of this Court in the 
cose A 1 R 1929 Sind 40.^ But, however inter- 
esting tliis argument may l>o, it is quite 
unnecessary for the purposes of this appeal 
to pursue it, because it appears to us that as 
in the case of defendant 2, so in tho case of 
defendant 1 who was ex parto the plaintiffs 
have been given a decree without any proof 
of their claim. Even when a defendant is 
ox parte the claim against him must bo 
proved before there cjin be a decree. The 
COSO roiiorted in 43 Cai 1001® is very much in 

3. (’27) 14 AIR 1927 Mad 1197 : 108 I C 297 : 81 
Mad 51^7 Pattiinca v. Nell Chetty. 

4* (*26) 18 AIK 1926 Bind 181 : 92 I 0 403, Kala 
Golla & Go. V. Sbivji, 

S. 12 AIR 102$ Mad 1274 : 91 I C 645 : 49 
M L J 278, Voukata 8ubbiah v. Lak^bmicara* 
simbam. 

6« (*24) 11 AIR 1924 Cal 80C. Satyendra Natb y. 
Narcudra Nath. 

7* (*29) 1C AIK 1929 Sind 46: 115 IC 810, Ganga* 
ram Samaodati v. Firm Deuma) Nibulcbund. 

8. (*17) 4 A 1 H 1917 Cu) 2C9 : 34 1 0 235 : 43 Cal 
1001 : 20 C W N 1192, J. B. Ross A; Co. v. C. R. 
Scrivou. 


point. In that case the plaintiffs sued the 
defendants on a contract for damdges for 
failure on the part of the defendants to take 
delivery of certain goods, the damages being 
claimed on the basis of the difference be- 
tween the contract price of the goods and 
tho market price thereof. The defendants 
did not ajipear or file any written statement. 
On tho date of hearing the defendants 
appeared and applied for leave to defend the 
suit on tlio ground that there bad been 
some misunderstanding The Court refused 
the application and without hearing any 
evidence whatever decreed the plaintiffs suit 
ex parte. It was held tliat the procedure 
adopted w.'is illegal and that tho decree must 
be reversed and tho case remanded to the 
lower Court for retrial. The learned Judges 
hold that a verificatiou of the plaint was not 
evidence on which tho suit could be decreed 
whether the advoi-sary did or did not api>ear. 
It was further held that there was no legal 
evidence on the record on which the decree 
mode in favour of the plaintills might ho 
supported and that the j)laintiffs wore not 
entitled to succeed on the basis of an implied 
admissiou of their claim by the defendants. 
Sir Lancelot Sanderson C. J. held that 

ibo fuodamcntal priDciplo is that tho pluiotifl 
wbcQ bo comc.s to Court must prove hi^ case aiul 
must prove it to tbo satisfaction of ibo Court. 

Woodroffo J. held that 

no decree can bo legally made in any case ^vUbout 
any cvidoiico except in co &cs of suits goverued by 
tbc provisions of O. 37, Civil P» U. 

S|)eaking of the procedure in the Calcutta 
High Court this learned Judge added : 

Id this Court it has always been the practico in 
undefended cases to take evidence as defined in tho 
Evideuco Act, namely oral btatomcuis of witnesses 
and documents proved lofure the Court 
and Mukerjeo J., the third Judge in this 
case, has said ; "Great caution should ho 
exercised when suits aro heard ex parte.’’ 
This observation, lie said, was a universal 
application, but applied with special force 
to cases where unliquidated damages wero 
claimed. For these reasons we think that 
the judgment and decree of the learned 
first class subordinate Judge must ho re- 
versed. Ordinarily, we should have allowed 
this appeal with costs and made no further 
order thus dismissing tho plaintiffs’ suit. 
But as wo feel that the conduct of the 
plaintiff-res{>undeots and of their advocate 
might to somo extent have boon influenced 
iu this case by tho attitude of tho learned 
Judge who was trying, we think the proper 
order will ho to allow this appeal with costs, 
rovorso tho decree aud direct that tlie record 
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of this suit he returned to the Court of the 
first class subordinate Judge of Hyderabad 
in order that the suit be proceeded with and 
disposed of according to law. We order 
accordinglv. 

Order accordingly, 

A. I. R. 1941 Sind 48 
Havis J. C. and Lobo J. 

Emperor 

V. 

Achar Hamzo Kumbhar. 

Criminal Ref. No. 82 of 1940, Decided 
on 11th April 1040, made by Dist. Magis- 
trate, Nawabshah, D/. 2Gth March 1940. 

(a) Criminal P. C. (1S08), S. 562 — First 
offence — Short sentence deprccale(t. 

The passins o^ a short sentence of imprisonment 
upon a Srst ofTcnfler is very often an introduction 
to a life of crime. Tlie young convict when ho 
conics out of prison has the stigma of prison upon 
him and yet his imprisonment has not boon sufli- 
ciontly long for its disciplinary influence to have 
effect, while ho has been brought into the com- 
pany of hardened oflonders who may further guide 
him to a life of crime. Consequently, it is wrong 
to pass a short sentence for a first oflenco: A I H 
1039 Sind 2^0, Foil. tt" 48 C 2] 

(h) Whipiniu/ /Ic/ (1900), Ss. 3 find 5 — Offence 
pnnifihfxhlc vifh itnpri^nnicnl nuder Penal Code 
— in heu of imnxshnjcnt for aforesaut 
offence — There i$ no age liniit — Ss. 3 and 5 
should he rend together irilh provisions of Crimi^ 
nal P. C., relating to whiunng. 

Section 3 permits whipping in lieu of any punish- 
ment for which tlie offender is liable under the 
Penal Code to imprisonment, irrespective of ago. 
Consequently, for whipping for an oflonco of theft 
there is no limit of ago, Ss. 3 and 5 should ho read 
together along with S. 393, Criminal P. C., and 
other provisions contained in the aforesaid Code 
which relate to whipping, (P 48 C 2] 

Parlnbrai /). Pi/ni/’rtni, Jdvocale^Oeneral 

— for the Crown. 

Davis i. C.— This is a reference by the 
learned District Magistrate of Nawabshah 
who recommends that a sentence of three 
months* rigorous imprisonment for theft 
passed by tlio Resident Magistrate of Nawab- 
shah upon a young offender, in the opinion 
of the Superintendent of the Hyderabad 
Central Prison more likely to he 18 years 
of age than 20 , should be reduced to that 
already suffered, as, in the learned District 
Magistrate's opinion, ho cannot be whipped, 
nor is it worth wliile now taking action 
under s. 5C2, Criminal P, C. 

Wo have constantly stressed the harm 
that short sentences for first offences can 
cause and have drawn the attention of Magis- 
trates to this particular aspect of punish- 
ment, for it is now generally agreed that 
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the passing of a short sentence of imprison- 
ment upon a first offender is very often an 
introduction to a life of crime. The young 
convict when he comes out of prison has 
the stigma of prison upon him and yet his 
imprisonment has not been suflSciently long 
for its disciplinary influence to have effect, 
while he has been bronght into the com- 
pany of hardened oflfenders who may further 
guide him to a life of crime : seel LB (l 939 j, 
Kar 710* at p. 750. Therefore, we think the! 
learned Magistrate was obviously wrong 
when he passed upon the accused, whether 
he was 18 or 20 years of age, a short sen- 
tence for this fii'st offence. 

The District Magistrate thinks that as 
the convict is over IG years of age he could 
not be whipped, but if he would refer to 
S. n, Whipping Act, he will notice that for 
whipping for an offence of theft there is 
no limit of age. The limit of age is pres- 
cribed generally by the Criminal Procedure 
Code under s. 39 . 3 , which in the case of 
males is over 15 years of age, while in the 
Whipping Act itself s. 6 refers to juvenile 
offenders who, according to the explanation 
to that section, is an offender under IG years 
of age. But s. 3, Whipping Act, permits 
whipping in lieu of any punishment for 
which the offender is liable under the Code 

to imprisonment, irrespective of age. Under 

s. 39.3, Criminal P. C., on the other hand, a 
female cannot be whipped. All thesesections 
of the Whipping Act should be read together 
and these sections must be read with the 
sections of the Criminal Procedure Code 
which relate to whipping. But under the 
circumstances of this case we do not think 
it is necessary to order whipping. Wo agree 
with the District Magistrate that it is now 
not worth while taking action under S. 662, 
Criminal P. C., and wo accept his recom- 
mendation that the sentence of this Achar 
should bo reduced to that already suff^od 
which is already nearly two months. The 
District Magistrate should invite the atten- 
tion of the subordinate Magistrates to the 
ruling of this Court referred to above, I L R 
(1039) Kar 710* at p. 7 . 60 , in which the harm- 
ful effects of short sentences are pointed 

^""o.N./R.K. Order accord mglU’ 

I f’SSl 26 A I R 1939 Sind 260 : 181 1 ^ 311 • 

I L R (1939%«r 749 : 41 Cr L 3 U, 
y. Nur Muhammad Kniu Khan. 
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A. I. R. 1941 Sind 49 

Davis 0. J. and Lobo J. 

Sobhomal Thaoomal — Appellant 

V. 

Dulahdinomal TiUising — Respondeat. 
First Appeal No. 27 of 1938. Decided on 
24th July 1940. against iudgment aud 
decree of First Class Sub-Judge. Uydera- 
bad, D/- 2l9t February 1938. 

Civti P. C. (1908). O. HI, li. 19 and S. 50 — 
Suit by against father and son— I lam- 

tiff obta\n%ng money decree against father — 
awarded decree for costs against plaintiff » 

execution application dismissed on ground that 
sum due rtga»ns« /urn as legal representative of Ins 
deceased father was larger — A’o enquiry as to 
extent of assets in hand's of sou made— Dismissal 

is illegal Proper procedure stated—O. -J. R- 10 

held apifliciible to case. 

Order 21, Rule I'J applies even to a case of a 
claim by a delendunt ugaiobt a plaiutiil i^rsonalljr 
and a claim bv tbo plaintiff against the defendant 
as legal representative of another deceased defen- 
dant. And tho mere fact that there has to bo some 
inquiry under S. ao as to tho extent of the property of 
tho deceased in tho hands of his legal represenUtivo 
or thttt tbo bum may be liinitod by tho provisioos 
of 8. 60 docA DOt take tho case out of the Bcopo of 
0.21.11.19. [P 490 2;P60C1] 

In his suit against a father and son the plaintiQ 
obtained a money decree against the father while 
tho son was awarded a decree for his costs. The 
execution applications by tho son were dismissed 
on tho ground that tho amount duo to thopUintifI 
from the son as legal representative of his deceased 
father was larger. No enquiry however under S. 50 
was made as U) the extent of the deceased father s 
assets in the bauds of tho son : 

Jldd that the order of dismissal was illegal. The 
Court should have ordered an inquiry as to the 
extent of tho pro[)crty of tho deceased father in tho 
hands of the son within tho m&ining of 8. 60, 
against which tho plaintiff could execute bis decree. 
Then the sum recoverable by tbo plaintiff from tbo 
sou would bo sot off against the sum recoverable 
by tho son from the plaintiff within the meaning of 
O 21, R. 19 which applied to the case : A I R 1938 
Sind 31 and AIR 1938 Bom 253, Itel. ntu ^ 

Held further that the plaiiitiO was entitled to 
demand a set-off aud need not have tiled his own 
execution application against tho son as a legal re- 
presentative of his deceased lather of tho money 
decree which tbo plaintllf held against tho father 
inasmuch as tho object of O. 21, R. 19 wastoavoid 
multiplicity of proceedings. [I* 50 C 1] 

Dingomal Narainsing — lor Appellant. 
j)/au<;/utn>itaf Dkojraj — for Respondent. 

Davis C. J. — This is an appeal against 
an order passed in execution by tlie lirst 
clo-ss subordinate Judge of Hyderabad dated 
2ist February l'J39 in which ho dismissed 
two applications made by defendant 2 in the 
suit ill wliich defondaut l was tho father of 
defendant 2 and which resulted in defon- 
.dant 2 obtaining an order for his costs iu 
1941 8/7 A 8 


the trial Court aud an order for hia costa in 
theappellatoCourt against the plaintiff. The 
plaintiff on the other hand, got a money 
decree against defendant l , whose legal ropre- 
sentative defendant 2 now is, and, indeed, 
defendant 2 is on tho record as the legal 
representative of defendant i. The decree 
which the plaintiff obtained against defon. 
dant 1 was for a sum of money, that is to 
eay, his decree was a money decree and 
within the terms of S. 50, Civil P. C., he is 
entitled to execute that decree against de- 
fendant 2 as the legal representative of 
defendant 1 to the extent of the property of 
defendant l which has come to hia hands 
and has not been duly disposed of. Hut the 
learned Judge soeuied to assume that be- 
cause the sum of money to be recovered by 
the plaintiff under tlie decree was greater 
than the sum of money to ho recovered by- 
defendant 2 on account of tho costs, the 
application of defendant 2 on account of bis 
coats should bo dismissed. But wo do not 
think that this would be the case untill 
there had been an inquiry as to the oxtenti 
of the property of the deceased defendant 1 
in the hands of defendant 2 within the 
meaning of s.50. Civil P.C., and if the value 
of tliat property did exceed the sum which 
defendant 2 was entitled to recover by way 
of costs from the plaintiffs, then, rightly, tlie 
applications of defendant 2 would be dis- 
missed. But no inquiry was hold and wo do 
not think it is a matter of presumption that 
merely because a plaintiff seeks to execute 
a decree against the legal representatives of 
a defendant, that legal rofiresontativo has 
suflicient property of the deceased in his 
hands to satisfy tho decree. Therefore, it 
would appear tliat tho Judge, instead of 
dismissing the applications of defendant 2 
for costs, should have ordered an inquiry as 
to tho extent of the property of thedeooased, 
defendant 1, in the hands of defendant 2 
within tho meaning of S. 50, Civil P. C., 
against which tho plnintitT could execute 
hisdecreo. Then tho sum recoverable by tho 
plaintiff from defendant 2 would be set off 
against the sum recoverable by defendant 2 
from the plaintiff within the meaning of 
O. 21 . B. 19, Civil P. C. 

It was argued that O. 21, R. 19 could not 
apply to a case such as this, to a claim by a 
defendant against a plaiutitf personally and 
a claim by a plaintiff against tlie defendant 
as legal representative of another deceased 
defendant; but there is nothing, we think, 
in H. 19 of O. 21 to exclude its application in 
a case of this nature. Cases cited to us, for 
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instance, that in 32 S L R 162* and in I L R 
(I93t3) Com 263,^ relating to Rr. 18 and 19, 
show that this rule is not to be interpreted 
in a narrow and restricted manner; that it 
is not exhaustive and must be applied on 
equitablo principles, and we do not think 
tliat it would not apply, for instance, in a 
case such as this, merely because there has 
to bo some inquiry under the provisions of 
s. 50, Civil P. C., as to the extent of the 
property of the deceased in the hands of 
his legal representative. Rule 19 of 0 . 21 , 
'Civil P. C., refers to sums of money and it 
is said, therefore, that there is no room for 
inquiry under S.50, Civil P. C., for the sum 
of money must be a certain sum ascertain, 
able at once from the decree. But in this 
case the plaintiff is entitled to recover a 
sum of money under the decree from the 
legal representative of defendant l, that is 
to say, from defendant 2, and prima facie 


to recover from the plaintiff. But if on 
enquiry it was found that the extent of 
the property of defendant 1 in the hands 
of defendant 2 was less than the sum which 
defendant 2 was entitled to recover under 
the decree, then clearly there would be 
a balance in favour of defendant 2 which 
he would be entitled to recover from the- 
plaintiff. 

We think, therefore, that the order of 
the learned Judge must be set aside and 
that before he can pass an order dismissiDg- 
the defendant’s execution applications, he 
must hold an inquiry as to the extent of 
the property of the deceased in the bands 
of defendant 2 within the meaning of s.50, 
Civil F. G., and dispose of these execution 
applications including any other objections 
already raised by the decree-holder in these 
execution applications according to law. 
We think in the circumstances of tbe case 


ho is entitled to recover from defendant 2 
Itho sum decreed to bo rocovered by the 
plaintiff from defendant i. The fact that 
the sum may be limited by the provisions 
of S.50, Civil P. C., does not appear to us 
to removo a case such as this out of tbe 
scope of R. 1 ‘) of o. 21 , Civil P. C. 

It has been suggested to us that the 
iplaintiiT, instead of demanding a set-off 
'should have filed his own execution appli. 
'cation against defendant 2 as a legal repre. 
sentativo of defendant i of the money decree 
Iwhich the plaintiff held against defendant 1, 
ibut to accept this suggestion would bo to 
lencourage multiplicity of proceedings which 
wo think, R. lO of 0. 21 is, among other 
things, intended to avoid. We think the 
Judge is wrong when he dismissed the exe- 
cution applications of defendant 2 on the 
assumption that he had in his liands suffi. 
cienb property of tho deceased to meet a 
claim of tho plaintiff. Ho should, we think, 
have held an inquiry as to the extent of 
tho property of tho deceased in the hands 
of defendant 2 within the meaning of S. 50, 
Civil P. C., and if he had then found that 
the extent of that property and its value 
was greater than the sum claimed by defen- 
dant 2 in execution, he would havodismissed 
tho execution applications of defendant 2, 
because the plaintiff was entitled to recover 
a larger sum from defendant 2 as legal 
representative than defendant 2 was entitled 

1. ('38) 26 AIR 1938 Sind 31 : 178 I 0 574 : 82 
SLR 1G2, Nonibai v: Jothanand. 

2- (’38) 25 AIR 1988 Bom 268: 175 I0 427:ILR 
(1038) Bom 263 t 40 Bom L R 188. Gurashant- 
•PP* Bhankerappa v. Nangappa Bandappa. 


there should be no order as to costs. Order 
accordingly. 

g.n./r.k. Order accordingly. 


A. I. R. 1941 Sind 50 

LOBO J. 

Khemchayid Dayaram — Plaintiff 

V. 

Dayaram Jessomal and others — 

Defendants. 

Suit No. 164 of 1986, Decided on 14fcb 


March 1940. 

(a) Hindu law — Partition— Mother's share. 

Tho mother is on pattiiion catitlcd to a share 

equal to that of tho sod. (P 53 C 1} 

(b) Hindu law — Partition— Suit for partition 
of joint farjxily property — Claim by member for 
ccrlain property belonging to him and said to have 
been entrusted by him to plaintiff personally 
cannot be made *» such suit. 

In a suit for partition of joint family properly a 
claim by a memher for certain properly belonging 
to him and said to havo been entrusted by him to 
tho plaintiff personally is a separate and distinct 
matler and it can find no room in ® 
partition. JP 0/J 

(c) Hindu law — Maintenance — Clatm for 

future maintenance and residence — There can be 
no question of as claim arises from day 

to day, 

A claim by widows for futnro and present main- 
Usnancoand residence arises from day fo 
there can bo no question of limitation. M 54 0 L 


) Cosharers — Adverse possession — Manage 
tsenltng joint family denying rights of eo- 
rr — Posussion of junior member does not 
e for benefit of eo-owner in repelling pM OJ 
r$€ possession ^ manager . 

.sscssion by ono of tbe junior members of 

, family is the possession of the 

ly and oan give manager’s co-owner no so 
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TSDtago when the maDagor or karta of tbo fami]; 
dooiod, or in any case is not proved to have 
admitted that co-owner*8 rights, [P 86 C 2) 

($) CcskareT$ — Advene possession — Possession 
of one co-sharer when adverse to another stated. 

PcsBCssioD of a co-ownor is in law tbo possessioD 
of his co-owners. It is not possible for him to put 
an end to that possession by any secret intontion 
in bis mind. Nothing short of ouster or something 
equivalent to ouster can bring about tho result. It 
is not nocossary to show that adverse possession 
was brought to tho knowledge of tbo person against 
whom it was claimed. It is sufficient that the pos« 
session was adverse and without any attempt at 
conooilment. Non-participation by one of two co- 
owners in the possession and enjoyment of tho 
property belonging to them as co-owners for an 
extended period, coupled with the absonce of any 
claim or demand for participation, may amount to 
ouster of such co-owner; whether it does or not 
depends upon the facts and circumstances of each 
individual case. If in tbo circumstances of any 
particular case such non participation and absence 
of demand cannot be interpreted by themselves as 
exclusion or ouster, it is necessary for tho party 
claiming title by adverse possession to prove some 
iurther specific act or specific acts of ouster. Such 
ouster must in its nature to an open assertion of a 
hostile title, such that actual or constructive know- 
ledge thereof is clearly attributable to tho psirty 
intended and sought to bo excluded- Adverse 
poseession will then sUrt from tho date of such act 
or acts ; Case law discussed, [P 57 C 1 ; P 68 C 1; 

P 61 0 2] 


(f) Trusts Act (1882), Ss. 94 and 93— Co-owner 
possession of entire estate held in co-owners^itp 
II conUnictive IrusUe of minor co-owner in respect 
of his share, 

A co-ownor in possession of the entire estate held 
in co-ownorship is constructive trustee of tho minor 
co-owncr in respect of bis share. Section 91 and 
8. 95, Trusts Act, are clearly applicable to such a 

[P 61 0 2] 


case. 


(<j) Adverse possession— Title bp adverse t) 0 sses^ 
sion cannot origvuiU during minority of person 
sought to be defeated by adverse possession. 

Title by adverse possession cauoot originate 
during tho minority of tbo person sought to bo 
defeated by adverse possession. To acquire adverse 
possession there must bo acts of exclusion or ouster 
amounting to open assertion of hostile titlo, know- 
ledgo of which must bo attributable to tbo person 
sought to bo excluded so as to enable him to 
resist tho acts. A minor is not in a position to 
know or to resist acts of ouster and consequently 
there could not be overt acts amounting to open 
assertion of a bostilo title against a minor : A 1 R 
1922 Mad 12, Dissent, [P 62 G 2] 

(h) Minor — Only father and mother are natural 
guardians. 

It is only the father and the mother who are the 
natural guardians of a minor. [P 62 0 2] 

(i) Hindu law —Partition — Plaint claiming 
partition even if withdrawn would, unless ex- 
plaxned, afford evidence of intention to separate. 

The institution of a suit for partition by a mem- 
ber of a joint family is an unequivocal intimation 
of his intention to separate and there consequently 
ia a soveranco of hia joint status from tbe date 
when it was instituted. A decree may bo necessary 
for working out tbo results of tbo sovorance and for 
allotting dufinite shares, but the status of tho plain- 
tiff as separate in estate is brought about by his 


assertion of bis right to separate whether be 
obtains a consequential judgment or not. A plaint 
claiming a partition even if withdrawn would, 
unless explained, aSord evidence that an intention 
to separate had Ixcn cotertained: Case law referred, 

[P 03 0 2] 

(j) Iteligious endowment — Temple — Public or 
private — To establish that private temple has 
become dedicated as public temple, dedication 
should be proved. 

While it is possible that a private temple should 
be 80 dealt with that in tbo course of years it 
becomes dedicated to the public as a public temple 
dedication requires to lo proved: AIR 1940 P G 
7, JlcL on. (P 66 C 1) 

(k) Hindu law — Joint family properly— There 
is no presumption that any particular properly in 
hands of one coparcener is joint family property. 

Tbere is no presumption that any particular pro- 
perty in tbo bands of one of tho coparceners 
is joint family property, and the turdoo therefore 
10 upon the person who alleges that these proper- 
ties are joint family propcrtic:) liable to partition to 
prove it. (P 65 C 2] 

(l) Uindu law — Joint family property — 
Co owner after ;>arftf$on mixing up his separate 
moveable property with property held in co-owner* 
ship— Burden is on him to prove that immovable 
property acquired after partition is from liis oten 
separate funds. 

Where alter tho partition a co-owner has chosen 
to mix bis soparato moveable property with pro- 
perty bold in co-ownership, tho burden lies heavily 
upon him to prove that the immovable properties 
acquired after tho partition are acquired from his 
own separate funds and not out of tbo income of 
tho property held by him in co-ownership. 

[P 67 C 1) 

(m) Hindu law — Partition — Suit for partition 
— Defendant can claim his share without paying 
ad valorem courl*fee on his share. 

A defendant in a partition suit can claim his 
share in tho suit properties without paying ad 
valorem court- foe on his share, (p G7 U 2] 

(n) llitidu law — Partition — Partition suit — 
Every person interested in property is plaintiff. 

In a partition suit every person interested in tbe 
property to be partitioned whether ranged as plain- 
tiff or defendant is a plaintiR. [P 67 C 2] 

(o) Limitation Act (1908), Art. 220Suil for 
accounts by one co-owner against another — Art, 120 
applies — flight to sue accrues when there is 
demand and refusal, 

A suit for accounts by ono co-owner against 
another co-owner in solo possession of property 
belonging to tbe co-ownors is governed by Art. 120 
and right to sue accrues only when there is a 
demand for accounts and a refusal to render them. 
Hence, where there has boon no demand and refusal 
tbo plaintiff Is entitled to an account from tho 
defendant for tbe entire period during which tbo 
defendant was in sole possession of tbo property : 
AIR 1922 JIad 180 (F B) ; A I R 1933 Mad 200 ; 
SO Bom L B 917 and AIR 1937 Bom 217, Foil, 

[P68C2] 

(p) Hindu law — Partition — Manager cannot 
be called upon to render general account of his 
dealings— He is however bound to satisfy Court 
what property is available for partition. 

In a suit (or partition the karta or manager of 
a joint family as such cannot bo called upon to 
render a general account of his dealings with the 
joint family property. He is however bound to 
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fc'.uit-fy the Court what property 13 available for 
partition, and on this point his ipse dixit is not 
to bo ac cepted especially when it is alleged that he 
has secreted and done away with much property : 
Case lam referred. [P 09 0 1] 

Jamiairai — for Plaintiff. 

Kadiimal Lchhraj, SriJdshindas H. LuUa, 
Suyxderdas Jethauand, A. P. Fonseca, Sugan- 

Inl Hassatiand, and Dingovial Narainsing 

for Uospondonts 1 and 3, 2, 4, 5, 6 , and 7, 
respectively. 

Judgment. — The judgment in this case 
really begins with an order made by me on 
20th December 1933 in which I decided in 
the aflirmative the preliminary issue ; 
''Whether there was a separation between the 
two branches of Dayaram and Wadhurara.” 
In that order, Ex. 49, I have set out in great 
detail the history of the family involved in 
this litigation and the facts leading up to 
the present suit, and have generally cleared 
the ground for the reception of evidence on 
aud tho determination of the other issues 


February and May 1939 no progress could be 
made because of holidays and more urgent 
work, and from July to October I was 
officiating as Judicial Commissioner. It soon 
became apparent that the decision on the 
preliminary issue which at one stroke 
threatened to deprive Dayaram 's branch of 
the family of one- half of the family property 
bad fallen upon defendants 1 to S as an unex. 
pected blow, and the cross-examination of 
Kbemchand, the plaintiff, and the evidence 
of Dayaram quite clearly betrayed a desire 
on the part of Dayaram to minimise the loss 
bis branch of the family appeared likely to 
sustain. A distinction began to be made be- 
tween those immovable properties set out 
in the schedule to the plaint which were 
with the family prior to the partition held 
to have taken place on 30th July 1905, and 
those subsequently acquired, and the learned 
advocates for defendants 1 to 8 made no 


in the suit. Issues 15 in number, were 
originally framed on I3th August 1937, as 
under : 

(1) Was tho joint st.atus of the parties severed 
in 1034 by tho filing of suit No. 179 of 1934 ? 

(2) What is the family property liable to be parti- 
tioned and in whoso pos6C3.sion is tbosaid property? 

(3) Is defendant 3 entitled to a share as claimed 
by her or to maintcnanco only as alleged in para. 5 
of the plaint ? If to the latter, to what maintenance 
is she entitled ? 

(D Are defendants 4 to C or any of thementitled 
to any share in tho properties in suit ? If not arc 
they entitled to niainfCDaDce ? If so, at what rate ? 

(S) Aro the claims, if any, of defendants 4 to C 
or any of them barred by limitation ? 

(G) Aro defendants 4 to G or any of them estopped 
from claiming their shares and / or maiulcnanco ? 

(7) Can the claim, if any. of defendants 4 to Cor 
any of them bo determined in this suit ? 

(0) Had defendant 5 dc|iot.ited cash, ornaments 
and gold with tho plaintiff ? If so, of what value ? 

(9) To what relief, if any, is defendant Gentillcd 
on this account ? 

(10) Can defendant 5 claim tbethingsmentioned 
in issue 0 from tho plaintiff in thi.s suit? If so, con 
she do so without first paying court-fco on tho 
amount claimed by her ? 

(11) Is the suit properly framed ? 

(12) Is the plaint sullicicutly stamped ? 

(10) To what shares aro tho various parties 
entitled in tlio joint family property ? 

(14) To what relief aro tho parties entitled ? 

(15) General. 

To these I ttdded the preliminary issue 
referred to above by nn order Ex. .30 dated 
30th November 1938. After tlio decision of 
this preliminary issue another order l^x.SO 
was passed by me on 19th January 1939 in 
which, after hearing tho learned advocates 
for the parties, I laid down the procedure I 
proposed to adopt in tho further hearing of 
the suit. This hearing however was resumed 
only on 24th November 1939; between 


secret of the fact that they proposed to 
contend that in any cose Kesarbai, defen- 
dant 4, could claim no share in or benefit 
from those of the 31 properties set out in 
the schedule to the plaint which had been 
acquired subsequent to 30th July 1905. To 
meet this situation defendant 4 filed an 
application to amend her written statement 
so as specifically to embrace in her claim 
partition, accounts and mesne profits of all 
tho properties mentioned in the schedule to 
the plaiut at whatever time they had been 
acquired. The application was of course 
strenuously opposed on behalf of defen- 
dants 1 to 3 but was allowed by me in an 
order, ex. 57. recorded on 4th December 1939. 
The operative part of that order reads '■ 

I am therefore of opinion that tho amondmonl 
should bo allowed. An amotided written statomont 
to bo filed within 3 days andacopy thereof supplied 
to the plaintifl and each of the other defendants. 
Further written statement or rejoinder by thootbor 
parties to bo filed within 10 days thereafter. 
Further issues, if any, to bo framed on21stDccem- 

bor next. 

Defendants 1. 2 and 5 filed further written 
statements and on Gth February 1940 the 
following additional issues were framed : 


I) Is defendant 4 entitled to a share in any of 
immovable properties shown in tho schodule 
lexed to the plaint ? If so. what properties / 

)) Can she claim a sharo in tho suit 

bout paying ad valorem court-feoson her share. 

1) Were the various immovableproportics shown 

,ara. 1 of tho further writt^ of 

IrtDt 1 dated 19th Pecombor 1939 or any of 

m acqnired and built upon by defendant 1 

r tbolnoge<l partition with X 

n his own monies or Im- 

ds comprising of the rents of other joint tm 

7abIo properties ? 
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(3A) Is defendant 4 entitled to a share in any of 
the Slid properties ? 

(4) What amounts if any were spent by defen- 
dant 1 on the development, improvement and 
repairs of the various immovable properties men- 
tioned in para. 2 of the said further written state- 
ment of defendant 1 ? - -a 

(6) Can defendant 4 get her share in the said 
properties without paying her share of the monies 

80 spent by defendant 1 ? 

(6) Is defendant 4 entitled to an account of the 
rents and profits of the immovable properties 
shown in the schedule annexed to plaint or any of 

them ? V 

(7) Is her claim for such accounts for rooro than 

3 years prior to Novombec 1930 barred by limita- 
tion ? ^ % A 

(6) le her claim for accounts of the sale proceeds 

of the Hyderabad property and Malir garden refer- 
red to 5u para 2 of her atnonded written statement 
barred by limitation ? 

01 the 23 issues which now appear on the 
record, orieiuftl issues C, li and 12 have been 
abandoned. Issues 3. 8, 9 and 10 of the on- 
giual sot aro eitsily disposed of and I pro- 
ceed to do so. Issues 13 to 15 are general and 
will be dealt with at the conclusion of this 
judgment. The additional issues will most 
of them be capable of simple answers once 

issues 4 and 5 are disposed of : 

I 88 U 0 8. Is defendant 3 entitled to a share as 
claimed by her or to maintenance only as alleged 
in para. 6 of theiplaint ? If to the latter, to what 
mainUnauco U she entitled 7 

In the course of final arguments, it was 
'conceded by the learned advocates for all 
the parties that Gomibai defendant 3 was 
on partition entitled to a share equal to that 
'of the plaintiff or of each of defendants 1 
'and 2. This is clearly the law and there is 
!no evidence on the record to support the 
plaintiff’s contention in para. 5 of the plaint 
“according to the customs of the commu- 
nity to which the parties belong the mother 
is entitled to a reasonable allowance for 
maintenance only out of the family property 
but nob to any share.” I hold accordingly. 

Issue 8. “Had defendant 5 deposited cash, orna- 
ments and gold with the plaintiC ? If so, of what 

value** ? , - a e 

I86UO 9. *‘To what relief, if aoy, is defendant 6 

entitled on ihh account? ** 

I»8uo 10. ‘'Can dclendant 5 claim the things 
meotioDcd iDiseuo 8 from the plaintifi io this suit? 
If BO, can she do bo without first paying court- fees 
on the amount claimed by her" ? 

Paragraph 5 of the written statement of 
defendant 5 Hetibai, widow of Tikamdas, 

reads thus : . , , 

This defendant further submits that she bad 
with her largo cash, ornameuts and gold all of the 
value of Ba. CO.OOO which she dcposl^ with the 
plaiutiQ and lias boon lying with him in trust. 
She is entitled to the account of the said claim 
and payment thereof. 

Now this is a suit for partition of joint 
family property and though by bolding that 


there wa.s a partition on 30tb July I90o 
Kesarbai becomes entitled to a share there- 
in, and defendant 1 representing the joint 
family consisting of himself and plaintiff and 
defendants 2. 8, 7 and 8 must be held to bo 
co-owners with Hiranand and after his 
death with Kesarbai. the suit still remains 
io substance a suit for partition of family 
projierby. Tbo claim in para. 5 of the \yitten 
statement of defendant 5 is a claim for 
certain property belonging to her and said 
to have been entrusted by her to the plain- 
tiff personally. Such a claim is a separate 
and distinct matter, a matter between de- 
fendanb 5 and the plaintiff only, and it can 
find no room in a suit for partition such as 
this is. It is open to defendant 5 to in- 
stitute a separate suit against the plaintiff 
on this alleged cause of action if she so 
chooses. I therefore hold that defendant 5 
cannot make such a claim in this suit oven 
if she were to pay court-fees thereon. 1 
decline to enquire into the merits of her 
claim embodied in para. 5 of the written 
statement. This disposes of issues 8 to 10 . 

Issue 4. Are defeudauts 4 to 6 or any of them 
entitled to any share in the properties m suit . 11 
Dot. are they entitled to maintenance ? If so. at 
wbat rate ? 

On 30th July 1905. there was a partition 
between the branches of ^^adhu^am and 
Dayaram of the properties moveable and im- 
movable belonging to them jointly. \Va<ibu- 
ram himself had died in 1902 or 1903 and 
bis son Tikamdas hod died in April 1905 ; it 
was Hiranand who actually effected parti- 
tion with Dayaram. Hiranand himself and 
his two sons Nenumal and Sugnomal died 
on 3 successive days iu 1908. Sugnomal was 
the last of these three to die. and on his death 
the share of Wadhuram branch iwissed to 
Padmabai the mother of Sugnomal as tbo 
heir of the sole surviving member of ona 
branch of a joint Hindu family. Padmabai 
died a few months later and the estate pas- 
sed to Kesarbai, sister of the last male owner 
Sugnomal. The facts recited above are de- 
posed to by the plaintiff Khemchand and 
the legal position is clear and has not been 
disputed. In these circumstances Kesarbai, 
defendant 4 , who is alive is alone entitled to 
the estate which came to the Wadhuram 
branch as a result of the partition on 30th 
July 1905. Hetibai, defendant 6, widow of 
Tikamdas, and Thakribai, defondantC, widow 
of Nenumal, are, under the Hindu law, 
entitled to maintenance and provision for 
residence from Kesarbai only. This again is 
not seriously disputed. Defendants 5 and u 
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have not gono into the witness box and have 
led no evidence as to their position and cir- 
cumstances. No arguments on their behalf 
were advanced by their learned advocates at 
the close of the case. I hold therefore on this 
is^uo that defendant ^ Kesarbai is entitled 
to a share in the properties in suit, subject 
to the decision on other issues in the case, 
and that defendants 5 and G, Hefcibai and 
Thakrihai, are entitled in law to claim main- 
tenance and residence from defendant 4 . 
Such a claim on their part arises from day 
bo day and there can be no question of limi- 
tabion; no past maintenance has been 
claimed by these defendants. 

But I do not think that the further ques- 
tioDS which arise in this connexion can bo 
conveniently or effectively dealt with in this 
suit. Even if I hold hereafter that Kesarbai’s 
claim is not time-barred tbe quantum and 
nature of the property wliicli will come to 
her share will not bo ascertainable till the 
time of tbe final decree, and oven then there 
will be no material on the record to deter, 
mine whether the claims for maintenance 
and residence should in fact he allowed, or 
what rate of maintenance would be proper 
in the case of these defendants, or what 
provisions, if any, should bo made for the 
residence of eacli. Defendants r> and G, as 
already stated, have nob gone into the wit- 
ness box: they have led no evidence. There 
is no evidence on the record that either of 
these defendants at any time prior to the 
suit claimed maintenance and provision for 
residence from Kesarbai or from Dayaram. 
In these circumstances it will bo proper only 
to mako tlio declaration referred to above 
and to leave defendants 5 and G to enforce 
tbeir claims for inaintonanco and residence 
in separate suits declining to determine 
these questions in this suit. Issue G. "Are 
the claims, if any, of defendants 4 to o or 
any of them barred by limitation?" The 
question whether Kosarbai’s claim to aabaro 
in the properties in suit is or is not barred 
by limitation has been by far tlio most 
debated question in the entire hearing of this 
suit. In order to understand and fully ap- 
preciate this matter and to determine the 
true legal position, it is necessary to set out 
the facts established on the record oven 
though some repetition is inevitable. When 
in iyo.S the tragedy occurred which left 
Kesarbai, defendant 4, the solo heiress of the 
large share in property moveable and im- 
movable which c.amo to the Wadhuram 
branch of Jossomal's family in 1005, Kesarbai 
was an infant about a year old. The entire 


estate came under the management of Days- 
ram, defendant i : he collected the rents of 
the immovable propertiesand managed them, 
he was in charge of the money-lending busi- 
ness. The evidence shows that Kesarbai, 
after the death in 1908 of her own mother 
Padmabai, found a mother in Tbakribai, de- 
fendant 6, with whom she lived and by whom 
she was brought up in Shikarpur. 

At an ^rly age, between 12 and 15, she 
was married to one Gopaldas with whom 
she went to live at Jacobabad. Dayaram 
appears to have evinced no interest what- 
ever in Kesarbai; he did not maintain her, 
he spent nothing on her marriage, he took 
DO part in it. Khemchand, the plaintiff who 
at a remarkably early ago had in 1902 or 1903 
been sent by his father Dayaram to start a 
hundi business in Shikarpur, and who had 
settled there, alleges that he got Kesarbai 
Diarried and incurred ail the expense con- 
nected with the marriage. Khemchand 
admits ho had in his hand considerable 
moveable property inherited by Kesarbai 
from her father Hiranand. Gopaldas whom 
Kesarbai married was a man in a humble 
walk of life. About 1929 or 1930 ho came to 
Karachi to take up employment in the firm 
of Lilaram Eadhakishen, having secured tbe 
post of a Munim probably through the good 
oilices of the plaintiff Khemchand himself, 
a partner in the firm. Kesarbai alleges that 
Khemchand was then living in Sadar Bazar 
in a part of property No, 8 in the schedule 
attached to tlio plaint, and that for 5 or 6 
months she, her husband and their three 
children occupied an adjoining tenement in 
the same property. Thereafter as her hus- 
band Gopaldas was working in the town, 
and living in town was more convenient, 
the family shifted to the town, but she 
retained possession of the tenement in Sadar 
Bazar by placing her lock on the door there- 
of and leaving therein some household 
goods. Kesarbai deposes that after she came 
to Karachi Khemchand, the plaintiff, for the 
first time revealed to her that she was in 
fact a cosharor with Dayaram in the pro- 
perty in suit in a half share, that slio went 
to Dayaram and demanded her share, that 
Dayaram did not deny her claim but merely 
put hor off; that on about four occasions she 
has participated in the income of the pro- 
perty in suit by receiving from Dayaram 
sums of Rs. 100 each. Dayaram has denied 
that ho gave any moneys to Kesarbai or ever 
admitted she had a share in the property in 
suit, and in the absence of any other evi- 
dence on these two points I cannot occepc 
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the oDoorroborated testimony of Kosarbai 
interested as it is. In July 1934 Dayaram 
filed suit NO. 179 of 1934 for partition im- 
pleading at first only his wife Gomibai and 
■bis two sons and their sons as defendants. 
In November 1935, however, be amended his 
plaint by joining the present defendants 4 to 
■G as defendants 4 to G. The amended plaint 
is Ex. 04, and para. 9 thereof reads : 

That detendanlB 4, 5 and 0 arc joinod on tbeir 
own application as per Coutfa orders dated 12th 
July 1935, 23rd August 1986 and 25th October 1935 
tospectively. The plaintiff denies thatdcfendant84. 

6 and 0 have any interest in the property subject 
matter of this suit. 

It is clear therefore that it was in 1934 or 
1935 during the pendency of Suit No. 179 of 
1994 that Kesarbai for the first time dofi- 
nitely aud openly claimed a share in the 
family property. It is equally clear.oxclud- 
ing at the moment Kosarbai's allegation that 
she is in possession of a portion of one of 
the family properties since 1929 or 1930, that 
from tlio time of the death of Iliranand in 
1908 till Kesarbai put forward her claim in 
suit NO. 179 of 1934, Dayaram was in solo 
possession and enjoyment of the property 
in which Kesarbai was a co-ownor with a 
half-sharo, that Kesarbai did not in any way 
participate in that possession or enjoyment, 
and that she never at any time during a 
period of over 2C years demanded lier share 
or participation in the enjoyment thereof. It 
is to be remembered however that Kesarbai 
was a minor till somewhere in 1924 or 1925, 
and that on her own showing she was en- 
tirely ignorant of her rights till Khemchand 
enlightened her after she came to Karachi 
in 1929 or 1930. According to Khemchand she 
came to Karachi in 1931 or 1932. In August 
1908 Dayaram filed in this Court Suit No. 279 
of 1908 against one Dipomal Pokarmal for 
the recovery of Bs. 4300 on a mortgage. The 
plaint in the suit is Ex. 3C. In the heading 
of the plaint Dayaram and his three sons 
Khemchand, Taroomal andNoyandmal (since 
deceased) are shown as plaintiffs; the plaint 
is signed and verified by Dayaram as 
manager and para. G of the plaint reads t 

That the said Jossomal Valiramdied inFebruarJ 
1099 leaving him surviving his two sons named 
Wadbumal and Dayaram who were jointwilbhim 
in buainosa and estate. Thereafter, the said Wadhu- 
mal died leaving him surviving his two sons 
Uariomal and Tikamdaa who were joint with the 
said Dayaram. The said Hariomal and TiWamdas 
having since died leaving the plaintiffs aloneastbo 
survivors of tbo joint Hindu family. 

Again in August 1910 Dayaram filed a 
similar suit in this Court against one Tharo 
walad llaji, suit No. 255 of 1910. The plaint 


in this suit is Ex. 87. Dayaram's son Nevand- 
mal appears to have died between 1008 and 
1910 for his name is not mentioned as a 
plaintiff in the heading of the plaint which 
is signed and verified by Dayaram. Para- 
graph 5 of this plaint reads : 

That Je.<w>mal walad Valiram died in February 
1899 and Iwing a member of Hindu joint family 
with the plaintiffs, they by survivorship are enti- 
tled to the benefit of the aforesaid mortgage. 

Defendants i to 3 place much reliance on 
Exs. 36 and 87 as evidencing clear and defi- 
nite and overt acts of ouster against Kesar- 
bai even apart from her exclusion from the 
possession or enjoyment of any share in the 
property in suit for a period of ovor26 years. 
In 1921 or 1922 there was a re-survey of the 
city of Karachi and mutation in the Record 
of Rights after investigation by an enquiry 
officer. Exhibit 38 is an extract from the 
Record of Rights relating to one of the pro- 
perties included in thescheduletotlie plaint. 
(Column 8 of the extract showing the name 
of the holder reads: 

Dayaram wd. Jessomal, manager. Hindu joint 
family coDsistiQg of Day^iram Jesflomal, Hiranaou 
Wadbumal, Tikamdaa Wadbumal, Kbiomal wd. 
Dayaram. 

The “Remarks” column which purports to 
have bean filled in on I2th December 1022 
reads : 

Two of the members Hiromal and Tekoomal died 
without male issue. Khiomal continues to bo joint 
with bis father and docs not wish bis name to be 
recorded. 

Exhibit 38 is strongly rehod on by defen- 
dants 1 to 8 as a further overt act of ouster 
of Kesarbai. Suit No. 170 of 1934 came to 
an abrupt end in this way. The present 
plaintiff, defendant i in that suit, applied 
under O. 11 . R. 12 , Civil P. C., for discovery 
of documents by the plaintiff Dayaram and 
an order for discovery was made. Plaintiff 
Dayaram failed to comply with the order, 
and persisted in such failure. Defendant i 
on Gtb July 193G filed an application under 
O. 11, R. 21, for the dismissal of plaintiff’s 
suit for want of prosecution. On 7th July 
the plaintiff’s advocatestated in (Dourt; "I do 
not oppose the application under 0. 11, R.21, 
Civil P. C.p and let the suit be dismissed...” 
The Court's order on that date which is Ex. G5 
in this case reads: “Sait dismissed under 0. 11, 
R. 2 l.CivilP.C.” On 28 th July 1936, just three 
weeks after, Khemchand filed tlie present 
suit impleading Kesarbai as defendant 4. In 
para. 5 of tlie plaint Khemchand explains 
why Kesarbai has been impleaded in these 
words : 

Defendant 4 is joined as a party as she claims 
to be entitled to a share in the property as the 
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d iuRhtor and heir of Hiranand Wadburam, Seth 
Wadhurani leing an uncle of tho plaiotiR and a 
co-owner in properties with defendant 1 and bis 
fa mi tv. 

For defendants 1 to 3 it has been argued 
that though on tliis Court’s boding on the 
proliniinary issue Kesarbai became in 1908 
a co-owner with Dayaram and his branch of 
tho family in the immovable properties 
belonging to the two branches of Jessomal's 
family and held by them till the partition as 
joint family property, at the date of this 
suit slio had no existing title, that long 
before 1930 Dayaram representing the joint 
family consisting of himself, his sons and 
grandsons, plaintiff and defendants 2, 7 and 8 
bad acquired ownership of Kesarl)ai9 share 
by adverse possession. The case for these 
defendants on the facts recited above is that 
exclusion from participation in possession 
and enjoyment of one co-owner by another 
for an extended period of time is strong 
evidence of ouster and may by itself amount 
to adverse possession, and that in the cir- 
cumstances of this case it does. But even if 
the Court holds that it does not, Dayaram 
in 1008 and again in 1010 and again in 1921 or 
11)22 openly asserted a title adverse to Kosar- 
bai by acts whicli clearly amounted toouster, 
aiKl Dayaram's adverse possession of Kesar- 
l^ai's sliarc in tI»o property liad rijxjnccl into 
ownership long before slio had in 1035 put 
forward a claim in suit No. 179 of 1934. It 
has been contended that ignorance of her 
rights on tho part of Kesarbai is irrelevant 
and of no consequence. It has been urged 
that Kesarljai’s minority might Imvo availed 
against the plea of adverse possession had 
Kesarbai Gled a suit wifcliin tlireo years after 
she attained majority in 1924 or 1025, but it 
cannot bo of any assistance to her in respect 
of a claim put forward for tlio first time in 
1935. With the law that has been quoted in 
support of tliose various contentions I shall 
deal when examining Kesarbai's case on this 
point. 

Mr. Sunderdas for Kesarbai has contended 
that no case of adverse possession against 
Kesarbai can arise. Pie has placed bis argu- 
ments under four heads tlius : (a) Kesarbai 
was at the time of the Glingof this suit and for 
some years before in actual physical posses- 
sion of part of tho property in suit; she was 
therefore in joint i)09ses8ion and no ques- 
tion of adverse possession can arise, (b) Even 
otherwise Khemchand was admittedly in 
joint possession with defendant Dayaram 
and as he does not deny and never bos de- 
nied Kesarbai’s title as co-owner, his pos- 


session enures for the benefiti of Kesarbai. 
There can be no ousfcer of one co-owner 
unless all the remaining co-owners deny hia 
title, (c) Mere exclusion of a co-owner from 
participation in possession and enjoyment 
even for a long period cannot in the circum- 
stances of this case amount to ouster; there- 
must necessarily be other overt acts of ous- 
ter to the knowledge, actual or constructive, 
of Kesarbai, and such as she was in a posi- 
tion to resist. Kesarbai was a minor till 1924 
or 1925, the overt acts relied on for ouster 
were acts done during Kesarbai’s minority 
and cannot avail defendants l to 3, for Kesar- 
bai could have had no knowledge of these 
acts and was unable owing to her minority 
to resist them, (d) Dayaram was the nearest 
male agnate of Kesarbai, he was her agent 
and de facto guardian; in this Gduciary 
position he could not by any acts whatever 
acquire a title adverse to Kesarbai. (After 
considering the evidence as to joint posses- 
sion by Kesarbai, his Lordship concluded.) 

I hold on this point that Kesarbai has not 
proved actual physical possession of any 
part of tho property in suit at any time 
whatever. 

I cannot agree that Khomchand’s admit- 
ted possession of a portion of the property 
iu suit can enure for the beneGt of Kesar- 
bai. The CO owners in this case were Kesar- 
bai on the one hand and Dayaram on the 
other, representing the joint Hindu family 
of which ho was the manager or karta. 
Possession by one of the junior members of 
the joint family was the possession of the 
manager of the family and can in my opi- 
nioD give Kesarbai no advantage when the 
manager or karta of tho family denied or in 
any case is not proved to have admitted 
Kesarbai’s rights. Besides, as has been 
pointed out by tho learned advocate for de- 
fendant 2, Khemchand has never at any 
time doGnitely admitted Kesarbai's rights 
as a co-owner in the property in suit. In 
para. G of his plaint he does not state that 
Kesarbai has a one-half share in tho pro- 
perty in suit as co-ownor. All ho says is 
that Kesarbai is impleaded in tho suit be- 
cause "she claims’’ to be a co-ownor. There 
is no evidence that Khemchand at any time 
before the Gling of this suit admitted Kesar- 
bai’s rights as co-owner. He has not even 
done so deGnitely in his deposition m this 
case. I think therefore that the seco^ 
croand on which Mr. Sunderdas contendeti 
that there was no case of adverse possession 
against Kesarbai is without substance anct 
cannot be accepted. 
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Tbo third ground put forward by the 
learned advocate for Kosarbai is a legal one. 

A large number of cases has been cited by 
the learned advocate for defendant 4, Kesar- 
bai, and by the learned advocates for defen- 
dants 1 and 2 on this point, and it is 
necessary for me to examine all these cases 
and to record what in my opinion is the true 
legal position on this point to be gathered 
from the various authorities quoted. As to 
the facts, these have been set out in great 
detail above and are really not in dispute. 
What is in dispute is the nature of the legal 
inference to be drawn from these facts. The 
question is whether on the facts established 
in this case Dayaram, who was a co-owner 
with Hiranand till his death, and who be- 
came a co-owner with Kesarbai on the 
death of Hiranand and his sons in 1906, has 
thereafter acquired a title adverse to Kesar- 
bai in consequence of which Kesarbai s 
claim to any part of the property in suit has 
been extinguished. The case of Corea v. 
Appuhaniy, a decision of tlie House of 
Lords rejwrted in (1912) A C 230.‘ is an autbo- 
ritativo decision on the riglits of co-owners 
and adverse possession between co-owners. 
At p. 23C of the report in this case their 
Lordships state : 

rbo principle recognized by Wood V.C.in (1855) 

2 Kay & J 793 holds good : ‘Possession js never 
considered adverse if it can be referred to a lawful 
titlo'e 

Their Lordships proceed to state : 

The two learned Judges in tbo Court of appeal 
did not adopt in iU entirety tbo suggesliou of the 
trial Judge. Tbcy lotb held that Iscr is entered as 
"eole heir,” and that bis title has been adverse 
over sineo bo entered. They held that ho entered as 
"Bole beir,” apparently because he had it in bis 
mind from the first to cheat bissisters. Butissuch 
a concluBton possible in law V His possession was 
In law the possession of his co-owners It was not 
possible for him to put an end to that possession 
by any secret intention in bis mind. Nothing short 
of ouster or something equivalent to ouster could 
bring about the result. 

In the present case Dayaram who was a 
party to the partition in lOO.*) could not but 
have been aware that after the death of 
Hiranand and bis sons on successive days 
ia 1908 , and the death of Padmabai a few 
months later, Kesarbai had by inheritance 
Ijocome a co-owner with him in the family 
property. He may have intended and pro- 
bably did secretly intend to cheat his co- 
owner who was an infant entirely ignoraiit 
of her position, but in the words of th eir 

1. ri4) 1 A 1 K 1914 P C 243 ; 1012 A C 230 : 81 
L J P C 161 : 105 L T 886. 

2. (1866) 2 Kay & J 79 : 25 L J Ch 169 : 1 Jur 
(N8) 1160 : 4 W B 136 : 110 R R 107, Thomas v. 
Thomas* 


Lordships it was not possible for him to put 
an end to his possession as co-owner by any 
secret intention in his mind and nothing 
short of ouster or something equivalent to 
ouster could bring about that result. Mr. 
Lulls, on behalf of defendant 2, has con- 
tended that this decision of the House of 
Lords turned largely on the provisions of an 
ordinance applicable to Ceylon and cannot 
be regarded as an authority in the present 
case. No doubt the actual decision in the 
case turned to some extent on the wording 
of S.3 of an Ordinance of 1871, part of the 
law of Ceylon, but in tbo passage which has 
been cited above their Lordships are dis- 
cussing the general law of aetjuisitioo of 
title by adverse jxissession as between co- 
owners. The case in (1012) A C 230‘ was 
referred to by their Lordships of the Privy 
Council in 20 Bom L R 1064.^ The judgment 
of tbo Hoard was delivered by Lord Buck- 
master who states : 

If by exclusive poBSCSsiou of joiot estate is meant 
that one member of ibe joint family alooeoccupics 
it that by itself aflordd no evidence of exclusion of 
other interested members of tbo family. Uointer- 
rupted solo possession of such property without 
more must be referred to the lawful title posscssc^l 
by the joint bolder to use the joint osiiite and can- 
not be regarded as an assertion of a right to bold it 
as separate so as to assort an adverse claim againat 
other interested members. 

if possession may bo cither lawful or unlawful, 
in iho absence of evidence it must be assumed to 
be the former. The fact therefore that this village 
of Bhagsar bos been occupied for many years by 
defendants and their predecessors is insuflicient to 
prove exclusion of the plaintiOs without further 
evidence. 

Their Lordships ^ere dealing with a caso 
of joint family property in the Punjab; but 
1 do not think that that makes any material 
difference. The case of Gouimirao v. ]iaja. 
bat, a decision of their Lordships of the 
Privy CiJouncil reported in 35 C W n 43h,* was 
a caso of tenauts-in-common. Citing with 
approval the cose in (1912) .v C 230* their 
Lordships bold in this case that the rule 
that possession by one tenant-in-conimoD 
cannot bo adverse to another meant that it 
cannot be so until ouster. Their Lordships 
held in that caso that adverse iwssession 
had been established in the following cir- 
cumstances : The plaintiff and the defen- 
dant belonged to two branches of the samo 
family which wore not joint. It appeared 
that plaintiffs' title to the proi>erty in ques- 
tion had never been expressly denied till 

3. (*18) 5 A I U 1918 P 0 1 : 47 I C 626 : 64 P R 
1918 : 20 Bom L R 1064 (P C), Hardit Singb v. 
Gurmukb Singb. 

4. (*81) 18 AIR 1931 P C 48 : 130 I C 673 : 27 
N L R 131 : 58 I A IOC ; 35 C W N 438 (P C). 
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1012 , bub the two branches had separated 
long before and the plaintiff had never had 
possession or participation of profits since 
1S80, and when a predecessor of the defen- 
dant who had been managing the properties 
of the plaintiff during his minority handed 
them over on his coming of age more than 
20 years before the suit this property was 
not included. In these circumstances it was 
hold that in regard to the property in suit 
the action brought by the plaintiff in 1917 
was barred by limitation, because the plain, 
tiff must have known more than twelve 
years before the suit that bis title was nob 
admitted and the possession of the defen- 
dant had been adverse for more than the 
statutory period. 

The case in 16 S L R 25® lays down the 
same principle as that enunciated by the 
House of Lords in (1912) A C 230.* It was 
hold in this case that possession or occupa- 
tion of property by one cosharer does not 
constitute adverse possession against any 
other cosharer until tlioro has been a dis- 
claimer of the latter's titio by open assertion 
of hostile title on tlio part of the former. 
Where a cosharor deals with property in 
wliich some women are interested, there is 
a pie9umi)tion that acts done by him are as 
manager and agent of the latter. In order 
to constitute adverse possession the posses, 
sion must bo actual, visible, exclusive, 
liostile and continued for the time necessary 
to create the bar of limitation. The same 
question of the acquisition of title by adverse 
possession by one cosharer against another 
was again discussed by a Bench of our own 
Court in I L R (10.39) Kar 597.® It was there 
hold that to constitute a title by adverse 
possession in one co-owner as against an. 
other there must bo a disclaimer by the one 
of the other’s title by open assertion of a 
hostile title. It was not sufficient to show 
acts of possession. It was also hold in this 
case that it was not necessary to show that 
adverse possession was brought tothoknow- 
ledge of the person against whom it was 
claimed. It was sufficient that the posses- 
sion was adverse and without any attempt 
at concealment, so that tbo person against 
whom time was running ought, if ho exer- 
cised due vigilance, to have been aware of 
what was happening. This decision is of 
special importance in the present case, 

5. (’21) 8 AIR 1921 Sin-l 177 : 80 IC 119 : 16 8 L R 
25. Mt. Bhagbhari v. Mt. Khatun, 

20 AIR 1939 Sind 81,5 ; 185 I C 11 : I LB 
■ Wangalmal Aganmal v. Muhamad 


because every act of ouster set up by the 
learned advocate for defendant 1 was an act 
done at a time when Kesarbai was a minor. 
In 47 Cal 274,*’ it was held that : 

Id order to establish adverse possession by one 
tenant m common against his co-tenants there 
must be exclusion or ouster and the possession 
subs^nent to that must be for the statutory 
What is sufficient evidence of exclu- 
sion must depend upon the circumstances of each 
ease. Mere non-participation in rents and profits 
would not necessarily of itself amount to adverse 
possession but such non-participation or non-pos- 
session may. in the circumstances of a particular 
case, amount to adverse possession. Regard must 
be had to all the circumstances and a most im- 
portant element is the length of time. 

The learned Judges who decided the case 
in 34 c w N 246® perhaps go too far when 
they state : 

Merely to find overt acts of a notorioasoharactor 
unequivocally referable to an assertion of hostile 
title and that whether Ibo co-sharer sought to bo 
ousted knew of it or not, ho would have known if 
be were diligent, would not therefore suffice. It is 
essential to find further his knowledge. 

I am liowever bound by the decision of 
our own High Court reported in I L B (19S9) 
Kar 597,® where it has been held that actual 
knowledge need not be proved. It is suQj- 
cient if the acts of ouster relied on are 
overt acts so visible and publicly hostile to 
a co-sbarer that he must have bad know- 
ledge of them. In 61 Cal 377,® a Bench of 
the Calcutta High Court held that there 
can be no adverse possession by one co- 
sharer as against others until there is ouster 
or exclusion. The possession of a co-sbarer 
becomes adverse to another co-sharer from 
the moment when there is an ouster, that 
is, after there is an assertion of a hostile title 
by one co-sharer against the other and to the 
knowledge of the latter, and the burden of 
proving the adverse possession or ouster 
was on tbo party who claims to defeat the 
title of Ids co-sharer by adverse possession. 

To the same effect is the decision of the 
Bombay High Court in 46 Bom 213,*® whore 
it was bold by the Chief Justice and Shah J- 
that : 

Tho solo possession by ono of two joint owoors 
itsolf is DO ovidoDCO of bis donial of the right of 
tho other joint owner* and time does not run 
against tho joint owner out of possession until 

7. (^20) 7 A I R 1920 Cal 473 : 56 I C 141 : 47Cftl 
274 : 30 C L J 512 : 28 0 W N 977* Oobinda 
Chandra v. Upendra Chandra. 

8. ('30) 17 A I R 1980 Cal 4G6 : 128 I 0 103 : 34 
C W N 246, Alxlul Wabod v. Mohan Bosbi 8sha. 

9. (*34) 21 A I R 1934 Cal 644 : 151 I 0 464 : 61 

Cal 877, Jagadooahehandra Banerji v# Taiy*^ 
Sardar. ^ 

10. (*22) 9 A I R 1922 Bom 150 : 64 I 0 205 : ^ 

Bom 213 : 23 Bom L R 1038, Chandbhal M»o*- 
madbbai v. Hasanbbal Rahimtoola. 
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the joint owner in possession has done eome act to 
the knowledge of the other which amounts to a 
denial oi the latter's right. 

The decisioQS cited above and reported in 
47 Cal 274^ and 40 Bom 218'® were referred to 
with approval in 31 Bom L R 040," which is 
a decision of a single Judge of the Bombay 
High Court. In 32 ALL 339,'’ it was held 
that cosharors who collect profits for other 
cosbarers are in a position similar to that of 
a lambardar. Where no adverse title has 
been set up, the more fact that a cosbarer 
plaintifif has not received profits for more 
than twelve years before suit will not bar 
his claim. Again in 12 Lah 101,*’ it was hold 
by a Bench of the Lahore High Court that 
in the case of co-ownors in the absence of 
an open assertion of a hostile title by one to 
the knowledge of the others there can be no 
ouster, and that non-participation in the 
profits by one and exclusive occupation by 
the other do not establish adverse possession. 
In 8upi>ort of their decision, their Lordships 
have referred to the case in (1912) A 0 230* and 
to a decision of their Lordships of the. Privy 
Council in 19 Cal 253." In 18 Lah 018*’ it was 
held that the possession of one cosharor must 
bo deemed to be the possession of all the 
other cosharers, and in order to defeat the 
title of absentee cosbarers it is for the co- 
eharer in |) 088 ossion to prove that by some 
overt act ho converted his possession into 
adverse possession to the knowledge of other 
cosbarers. The case in A l R 1921 Cal 047** 
is a judgment of Mookerjoo and Buckland J J ., 
and is of special imixjrtance because it deals 
with a case of adverse possession against a 
minor cosharor. In the judgment of Mooker- 
jee J. at p. 661 the following passage occurs: 

Tho lundamoDtal rule is that in order to esUb- 
Ibli advorM poKBOssion as between cosharers there 
must bo evidence ol an open assertion of a hostile 
tilte by one ol them to tho knowledge of others. 
More non-participation in tho profits by one parly 
and exclusive occupation by the other is not con* 
elusive. Apart from this wo have tho important 
circumstance that in this case tho rightful owner, 
the second plaintifl Ramnibas who when a child a 
few months old was taken in adoption in 1692, was 

lirpS!^ IgTiR 1929 I^m 823 : 119 I C 779 : 81 
Bom L R 640, Malhari Vaman v. Vinoyak Ravji. 

12. (’10) 82 All 889 ; 6 I C 659 : 7 A L J 298. 
Harcbaran v. Bindu. 

13 . 1’81) 18 AIR 1931 Lah 339 ; 132 I C 177 : 12 
Lah 101 ; 32 P L R 816, Norsingh Das v. Gokul 
Ghand. 

14. (’92) 19 Cal 253 : 10 I A 48 : 6 Sar 133 (P C). 
Laolimeswor Singh v. Manowar Hossehi. 

15 . ('37) 21 AIR 1937 Lah 678 : 174 I C 942: ILR 
(1937) 18 Lah 618 : 40 PLR 427, Munshl v. Beli 
Ram. 

16 . ('21) 8 AIR 1921 Cal 647 : 67 I 0 31 ; 84 OLJ 
432 : 26 0 W N 65, Jagannath Marwari v. Mt. 
Ohandui Bill. 


a minor till at least 1910; it is thus diflicuU to ap- 
preciate how the contesting defendants began to 
hold adversely to the knowledge of tho infant in 
1901. 

The learned Judge has relied on tho cases 
in 1912 A C 230,' 20 Bom L R 10G4’ referred to 
before. (1918) AC 695'^ and 43 Mad 244," which, 
ho says, emphasize the principle that if pos- 
session may be either lawful or unlawful, in 
the absence of evidence, it must bo assumed 
to be the former, or in the language of 
Wood V. C. in (1855) 2 Kay & J 79’ posses- 
sion is never considered adverse if it can be 
referred to a lawful title. On the other hand 
a number of authorities have been cited and 
relied on by the learned advocates for de- 
fendants 1 to 8. But if these are closely 
examined, it will bo apimreut that they lay 
down no principle contrary to those to bo 
found in the authorities I have referred to 
above which were quoted and relied on by 
the learned advocate for defendant Kesar- 
bai. In the case in 29 Bom SOO" it was held 
by Sir Lawrence Jenkins and B.itty J. that 

to constitute an adverse possession as between 
tcoants-in-commoQ there must bo an exclusion or 
an ouster. Solo possession by one tCDaot-in-com- 
mon continuously lor a long period without any 
claim or demand by any person claiming under 
the other touanl-io-common is evidencefrom which 
an actual ouster of tho other teuauts-in-commou 
may bo presumed. 

Reliance has been placed in tlie judgment 
of Sir Lawrence Jenkins in tliis case on the 
case reported in (1774) 93 E R 1052.’'* in which 
Lord Mansfield left it to tlio jury to presume 
an actual ouster from tho fact that for about 
forty years one tenaut-iu. common had bean 
in sole possession of lands without any claim 
or demand by any person claiming under 
tho other tenant. in-common, though no 
actual ouster was proved. Tho facts in this 
Bombay case however wore entirely diffe- 
rent. Not only was tliere no evidence to 
show that the plaiutiffs or their fathers over 
received their share of the property in ques- 
tion, but they had taken no steps to have 
their names entered as co dofondants in a 
redemption suit filed in 1892 by Vishnubhat 
Godbolo against Ganesh, the party who 
claimed adversely to them. None of tho 
plaintiffs in that suit besides were minors. 
The decision of our own High Court re- 

17. ('18) 5 AIR 1918 P 0 277 : 1918 A C 895 : 87 
L J P C 146, Muttu Nayagam v. Brito. 

18. (’19) 6 AIR 1919 P C 44 : 53 I C 901 ; 43 Mad 
214 : -IG I A 285 (P C), VaraJa rillai v. Jiva- 
ratD^tnmaL 

19. (*05) 20 Bom 300: 7 Bom LR 252, Gauga^lhar 
Balvaiit V. Parashrim Dhalcbiindra. 

20. (1774) 98 E R 1052, Fibber luid Taylor v. 
Prosser. 
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port Oil in o s Ij R lO,"^ is not of much assis- 
t:uico. It \va« a second appeal and as the 
two lower Courts had found on the facts 
oxciusion hy advorso possession, the High 
t <‘iMt refused to interfere. Sardar Amar- 
V. Sardar/u S/tii; Datt Kdur is a 
rlocwion of a single Judge of the Lahore 
fligli Court reported in AIR 1037 Lah 890,^^ 
11)0 learned Judge held that ‘‘non-participa- 
tion in rents and profits by a cosbarer for a 
very long time may justify an inference of 
ouster. The fact was also evidence of aban- 
domnont, that is, of intentional quitting of 

l) ossession by a proi)rietor coupled with an 
intetition not to resume it.*' At page 891 of 
the judgment the learned Judge states : 

Tln^ crucial point which seoms to mo to requiro 
(leohion in tho caso is whether tho rcmos’al of 
plainMfl's nanio from the rovenno records can or 
cannot l*c considered to be an overt act on tho part 

of other cosbarers amounting U) ouster 1 do 

not sec why tho removal of the name of Narain- 
singh should not be considered to ho an overt act 
amounting to ouster. It was done openly and If 
the plaintiS had taken any interest at all in the 
land ho could not have f.iilcd to learn about it for 
the records of right are attested every four years 
and there was also a settluincnt of the Lahore 
I>istrict about (hcycar 1912«13. 

A little further the loarnod Judge states: 

If is true that no notice is proved to have been 
xAen trt the plaintifl or his father, but for reasons 
.ir ovo it >ccin'5 to jno that the removal of the 
[plaint ill's name from a pui)Iic record was bound to 
c ome to plaiiitiil's notice in tho ordinary course if 
be toc^k any interest in tho land, and hcocc his 
knowledge of tl)C adverse claim set up by tho de- 
foiidanls may bo reasonably prcsuineil. It may bo 

m) tcd in this rormoxion that though plaintifl was 
a minor in 1907 beapjHjars to have become a major 
in 1912 when his property was released from tho 
rourt of Wards, riainlifl however took no action 
to assert his claim till 1930. The defendant’s tillo 
thorcloro liccame perfected by adverse possession for 
over 12 years in I ho mc.ujtinio. 

Tho pas-sages quoted sulliciently di^^tin- 
guish this decision from tho present case. 
In the circumstances of that case tlie learned 
Judge held that tho removal of Narain^ingh’s 
narno was an overt act which must havo 
romc to liis knowlodge when lio attained 
majf)rity in 1912. Tho suit was not filed till 
1930, eighteen years after Narainsingh attain- 
ed n)ajority. The<locision of thoir Lordships 
of tho Privy Council in tho case in 61 Cal 
262 “^ is of no assistance, as it was not a case 
of adverse possession as between co-osvners. 
Besides, their Lordships hold that tho por* 

21. (’ll) 5 S L R 49 : 10 I 0 651. Aludomal 
Jhnni^iiiinl v. Ali. 

22. Ca?) 24 A 1 R 1937 Lah 890 : 175 I C COS : 
ILR (1988) Lah 807 : 89 P L R C95. 

23. (’84) 21 AIR 1934 P C 23: 147 I C 645: 61 Cal 
2CQ; Cl 1 A 78 (PC), Secretary of State v. Deven- 
dra Lalkban. 


son against whom adverse possession was- 
being claimed had constructive knowledge 
of an act which constituted an open asser. 
tion of a hostile title. The case in air 1934 
Bom 273"* is a decision of a single Judge who 
held that where a special relationship exists 
between persons, such as tenants-in-common 
or members of an undivided family, the (Dourt 
will presume that possession held by one is 
possession held on behalf of all the co- owners 
or members of the family. It does not follow 
that because a tenant-in-common is out of 
possession time immediately begins to run 
against him. The possession of one co-owner 
is in itself rightful and does not imply hos- 
tility as would the possosssion of a stranger. 
To constitute adverse possession as between 
tenants-in-common there must be an ouster, 
and exclusive receipt of pro6ts continuously 
for a long period may point to an ouster if 
the Court is satisfied that such taking of 
profits is an indication of denial of right in 
tho other co-tenant to receive them. It was 
also a single Judge of the Madras High Court 
who decided tho case in AIR 1927 Mad 170.^® 

It is tliere stated that 

if one co-tenant is in possession of property which 
bolong{> to him as well as to other tonants-in^com- 
moD his possesMOn should not bo considored to bo 
adverse unless there be circumstances from which 
the Court could come to the conclusion that the 
possession is adverse; but the question is not one of 
pure law but it is a question of fact. If from the 
circumstances the Court should come to the con- 
clusion that tho possession of cue ienant-in.com- 
mon was noton behalfofothcrtonants in-common, 
tho Court is entitled to do so notwithstanding tho 
fact that tho possession of one co-tenant is not 
necessarily adverse to tho others. An undisturbed 
. 10(1 quiet possession for a long time is a suiTiciont 
ground to presume actual ouster. 

Tho case in A I R 1928 Oudh 481^ woe 
quoted in support of tho contontioo thaft 
advei*S6 possession may bo acquired against 
a minor. It is tho decision of a single Judge 
who states : 

It cannot bo said that there can be no adverse 
possession (luring tho continnaoce of minority# 
Section 6 docs not prevent tho possession l^olng 
adverse or the running of limitation against a 
minor. It only gives an extension of limitation in 
favour of tho minor after tho ccssi^tion of disability 
ou the death of the person subject to it. 


This was not a c;xso between co«ownors, 
and tho possession of Mt. Ram Dulari was 
not on behalf of the minor Indorjitsingh as 


V. ('34) 21 A I R 1934 Bom 273 : 154 I C 83*- 
Bom 410 : 80 Bom L R 284. Anant OanpaO 

Vishnu Ramhhaii. ^ -,-o xuri- 

5. (’27) 14 AIR 1927 Mad 170; 93 I C 2i0. 

kmmal v. AuKUstino Roy. rnaS®: * 

6. (-28) 16 A 1 R 1928 Oudh 481 : Jffiuf 

w MO \\t. Ram Dulan v. 9heri» 
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ib would have been if Ram Dulari and Inder- 
iitaingh had been co-ownare. The learned 
Judge has relied on the decision _ of the 
Madras High Court in 45 Mad 361;-' bub os 
I will show later this decision of a Bench of 
the Madras High Court is strongly in favour 
of the defendant Kesarbai in the present 
case. The case in 83 Bom L R (503 is the 
lodgment of a single Judge of the Bombay 
High Court. It is not of any assistance, as it 
was not a case of adverse possession between 
co-owners. This brings me to the last of the 
cases cited by the learned advocates for 
defendants 1 to 8 which is of special impor- 
tance, namely, the case in 45 Mad 361. ‘ In 
the judgment in this case the question of 
acquisition of title by adverse possession 
against a minor has been discussed at great 
length. After referring to the case in (1914) 

1 ir Rep 53*® and the case in (i903) 2 Ch 40' 
and tlio case in (1855) 2 Kay & J 79, the 

learned Judges state ; 

We do not think it can bo stated as a general 
proposition that there could bo no advorso posses- 
Sion oi properly which belongs to a lunatic or a 
minor during the continuance of the lunacy or 
minority of the owuor. The question has lu each 
case to be dooidod with referouco to the anterior 
relationship between the person taking possession 
and the minor or lunatic, and to whether any 
clroumstonces exist which would entitle the Court 
to hold that the person who entered into po^ssion 
did so under clrcutnslancos which would in law 
make him only an agent or ballifi of the minor or 
Inn'itlc The scheme of the Limitation Act shows 
that though time begins to ruuagamst minors and 
lunatics an extended period of limitation »? given. 
Section 6 provides that wboro a poiwn cDtitled to 
institute a suit or make an application for the 
oxocutlon of a decree is at the time from which 
the period of limitation is to be reckoned, u muior, 
or insane or au idiot, bo may instiluto the suit or 
make the application within the same period after 
the disability has ceased as would otherwise have 
l)een allowed from the time prescril-ed therefor m 
Ool. 8 of Sch. 1 to the Act. and that where the 
disabilitycontinuod up to the death of such person 
his legal roproscnlalivo may institute the suit or 
make lb'' application within the same period after 
the death as would otherwise have l)ecn allowed 
from tho time so prcscril«d ; and whore the legal 
rdprdflfiiiUitivo is also under disability at the date 
ol the death ho will have tho samo privileges as 
aro conferred hy Cls. 1 and 2 to S. 6. Section 8 
provides that the period within which any suit 
must be instituted or applloatlon made will not bo 
extended to more than throe years from the cessa* 
tiou of tho disability or tho doath of tho person 
aaocted thereby. Section 9 provides that whon onco 
time has h'guD to run no 8ubscqueDt_diFaWlity_or 

27. ('22) 9 AIR 1922 Mttd’l2’:70 1 0 678’: 45 Mad 

JiGl : 42 M L J 262, Soetaramaraju v. Subbaraju. 

28. (*82) 19 A I R 1982 Bom 23 : 134 1 C 366 : 33 

Bom L U 603, ShidliDgava Sadeppa v. Rajava 

Tanosabob. _ 

29. {l»14) 1 Ir Rop 63, Smyth v. Byrne. 

30. (1903) 2 Cb 40 : 72 L J Ch 473 : 8S L T 403 : 

Cl W R 504, Id ro Biss; Biss v. BUs, 
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inability to suo stops it. Article 144 provides a 
period of 12 years from the dat^ wboQ the posse^ 
sion becomes advemo to the plalutiff. ItseemBto 
us from the provisions of tho Limitation Act that 
lunacy or minority would not by itself prevent 
limitaliou from running as against a lunatic or 
minor and that in cases where it is clear that the 
person entering into possession was under no duty 
to the lunatic or minor and entered intopos^- 
sioD (or his own benefit and in assertion of a title 
hostile to that of the lunatic or minor, limitation 
would begin to run from the date when bo w 
possession though the lunatic would be entitled to 
hie a suit within throe years from the date when 
bis disability ceases. 

The learood advocate for defendant Kesar- 
bai should feel himself indebted to Mr. Lulla 
the learood advocate for defendant 2 for 
referring me to this case; because it helped 
mo to overcome tho one groat difficulty 
I had in my mind on the iwint I am dis- 
cussiug. Unlike the alienees in this ^Iadras 
case Dayaram in tlio present case did not 
enter into possession without any anterior 
relations with the defendant Kesarbai agai nst 
whom he claims adverse possession. lie 
was a co-owner with the infant Kesarbai s 
father, and he entered into possession and 
continued in possession of the entire estate 
held in co-ownership under circumstances 
which would iu law make him the construc- 
tive trustee of tho minor Kesarbai in respect 
of her share. Sections 94 and 95, Trusts Act, 
are clearly applicable to tiio position ofj 
Dayaram in these circumstances. It appears; 
to mo from a careful consideration of all the 
authorities cited above that tho following 
propositions of law are clearly deducible ; 

(a) Nou-participation by one of two co-j 
owners in the possession and onjoymont of^ 
the property belonging to them as co owners 
for an extended period, coupled with the 
absence of any claim or demand for partici- 
pation, may amount to ouster of such co- 
owner ; whether it does or not depends upon 
the facts and circumstances of each indivi-^ 
dual case ; (b) if in the circumstances of any 
particular case such non-participation and 
absence of demand cannot be interpreted by 
themselves as exclusion or ouster, it is neces- 
sary for the party claiming title by adverse 
possession to prove some further specihe act| 
or specific acts of ouster ; (c) such ouster; 
must in its nature bo an open ossertiou of a 
hostile title, such that actual or construotive| 
knowledge thereof is clearly attributable to' 
the party intended and sought to be excluded ; 
(d) :uJver5e possession will then start from 
the date of such act or acts: (e) minority 
is no bar to acquisition of title by adverse 
possession if the person claiming such ad- 
verse possession does not bear to the person 
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ni^ainst ^vhorn he claims ifc any anterior 
relationship sucli as that of agent, bailifif, 
trustee, etc. 

Applying these principles to the establish, 
eel facts of tlio case before me I have no 
hesitation in holding that Kesarbai s non. 
particij)ation in the possession and enjoy, 
ineut of the property in suit from 1908 to 
lOM and her failure to claim or demand such 
participation did not in the circumstances 
of tliis case amount to ouster or exclusion. 
Dayaram's position was that of a co*8harer 
in respect of Kesarbai’s share of the pro- 
perty and the rents and profits collected in 
respect thereof ; he was in law a construc- 
tive trustee. Kesarbai was a minor till 1925 
and the 12 years' period for acquisition of 
title by adverse possession bad not elapsed 
between the date of Kesarbai's attaining 
majority and her dehnitely claiming her 
share in suit No. 179 of 1934. Besides it is 
clear on the evidence on the record that 
Kesarbai was entirely ignorant of her rights 
up to the time of the filing of suit No. 179 
of 1934. If Dayaram then is to succeed in 
his plea of adverse possession against Kesar- 
bai, ho must necessarily prove some further 
act or acts of ouster of the nature stated 
above. Kxhibits 36 and 37 are undoubtedly 
not such acts of ouster. Suits Nos. 279 of 
1908 and 265 of 1910 wore Clod against cer. 
tain nmrtgagors. strangers to the family. 
Kcsarlmi, oven if she had been a major 
could not have l^ad knowledge and cannot 
bo expected to have had knowledge of state- 
ment made in the plaints by Dayaram as 
plaintiff in those suits. Even as a major she 
could not bo fixed with knowledge actual 
or constructive of the statements relied 
upon as overt acts assorting a hostile title; 
but in fact Kesarbai was an infant and 
Exs. 36 and .37 cannot, in these circumstances, 
be hold to amount to acts of ouster or an 
open assertion of a hostile title. 

There is no evidence on record as to the 
circumstances in which the entry relied 
upon in Ex. 38 came to be made. The 
earliest date which can be attached to this 
entry is 12th December 1922 and Kesarbai 
was on that date still a minor. Exhibit 88 
therefore is of no greater value than Exs. 86 
and 87 as an act of ouster. Further, though 
It is not clear on the record, it would appear 
that within twelve years of 12th December 
1922, Kesarbai bad asserted her title and 
claim in suit No. 179 of 1934, for, she was 
added as a party in that suit by reason of 
an order dated 12tb July 1986 and there is 
good reason for believing that the applica- 
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tion on which that order was made most 
have been filed before Decern her 1984. Indeed 
speaking for myself, and with all respect to 
the learned Judges who decided the case 
in 45 Mad 861, I cannot see how title by 
adverse possession can originate during the 
minority of the person sought to be defeated 
by adverse possession. To acquire adverse 
possession there must be acts of exclusion 
or ouster amounting to open assertion of, 
hostile title, knowledge of which must bei 
attributable to the person sought to b^ 
excluded so as to enable him to resist the 
acts. A minor is not in a position to know 
of or to resist acts of ouster and I cannot 
IJierefore understand how there conld be 
overt acts amounting to open assertion of a 
hostile title against a minor. 

I bold therefore that at the time of the 
filing of this suit Kesarbai had a subsisting 
title to the share of the family property 
which came to her by inheritance from her 
father Hiranand and in which she became 
a cusbarer with Dayaram, and that Daya. 
ram and his branch of the family had not 
acquired title by adverse possession against 
Kesarbai in respect of that share. It is un- 
necessary in view of this to discuss at any 
length the fourth head under which Mr. 
Sunderdas for defendant Kesarbai placed 
bis arguments on the question of adverse 
possession. I do not think, however, there 
is much substance in this fourth line of 
argument. Dayaram was indeed the nearest 
male agnate of Kesarbai but he was not her 
guardian in law or de facto. He was not 
her guardian in law for under the Hindu 
law it is only the father and the mother] 
who are the natural guardians of a minor. 

Ho was not a de facto guardian because he 
had never placed himself in the position of 
one or evinced any concern whatever in 
the minor Kesarbai. It is not therefore 
necessary for me to refer to the cases relied 
on by the learned advocate for Kesarbai on 
this point, namely the decisions reported in 
30 Mad 145,^’ 85 Bom 79,*® 67 Bom 488 and 
61 Mod 977.®* I hold on issue 6 that the 
claim of Kesarbai is not barred by limita- 
tion. I have already held that defen dants 6 

31. r07) 80Mftd 146:17 MLJ 14, Sreorsmola 

Naidu V. Andalammal. r n 

32. Pll) 85 Bom 79 : 8 I 0 689 : 12 Bom L B 

966. VnBudoo v. Eknalh. , n oro • 67 

33. CSS) 20 AIR 1983 Bom 287 = 1^5 I 0 262 • 6 
Bom 488 ; 36 Bom L R 418. Fakir Gowda 

Dyamawa Oowdappogowda. ,--T/i»tfl-61 

34. (■2b) 16 AIR 1928 Mad 1113 : 117 I 0 118^ “ 

Mad 977 ; 66 M L J 788. Mahalakshmainffl* 
BurjanarajdQa. 
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jftnd 6 aro only entitled to maintenance, 
that they have not claimed past mainten- 
ance and that a claim for present and future 
imaintenance is one which arises from day 
ito day and is not barred by limitation. 

Issue 7. — “Can the claim, if any, of de- 
fendants 4 to C or any of them be deter- 
mined in this suit ?” I have already held 
that defendants 5 and 6 in respect of their 
claim to maintenance and suitable residence 
can in this suit have merely a declaration 
which I have given them. They have not 
chosen to place any material on record to 
enable the Court to determine whether they 
should be granted maintenance and a pro- 
vision for residence, or the amount that 
should be allowed, or the nature of resi- 
dence that should be determined; and there- 
fore they will have to enforce their claim 
by separate suits against Kesarbai if they so 
desire. The claim of Kesarbai, defendant 4, 
must undoubtedly be determined in this suit 
for tliore cannot be a partition between the 
plaintiff and defendants 1 to 3 without its 
being determined whether Kesarbai is en- 
titled to one- half of the property of which 
partition is sought by tho plaintiff against 
defendants 1 to 8. In respect of defendant 4 
therefore I hold on issue? in tho aflirmative. 
I come now to issue 1 of the original issues. 

Issue 1. — “Was tho joint status of the 
parties severed in 1934 by the filing of suit 
No. 179 of 1934 ?” Before dealing with the 
auti)oritio8 on this point which are mainly 
decisions of their Lordships of tho Privy 
Council, it is necessary to bo clear about the 
facts. Suit No. 179 of 1934 filed by Dayaram 
in July 1934 was a suit for partition of joint 
family property. The suit did not ripen into 
a decree. It was not withdrawn with the 
common consent of tho parties thereto. 
What actually happened has been set out 
by me in an earlier part of this judgment 
and is to bo found in Es. C5, the proceedings 
in Court on 7th July 1930 when the suit was 
dismissed with costs. The plaintiff in that 
suit, Dayaram, had contumaciously refused 
to comply with the order of the Court to 
file an affidavit of documents, and in answer 
to an application by Khemchand, defendant 
1 , under O. 11 , R. 21 , Civil P. C. Dayaram’s 
advocate stated in Court “let the suit be dis- 
missed.” The learned advocate who ap- 
peared for Khemchand, defendant l in that 
suit, strenuously opposed the dismissal of 
tho suit for non -prosecution under O. 11, 
R. 21. He stated : 

My BDbmlseioo ie that the suit ehoald not bo 


dismissed ou this ground. I should be permitted to 
withdraw this application. 

The advocate who appeared for the added 
-defendant Kesarbai claimed his costs. It is 
clear in these circumstances that the die- 
missal of the suit by the order of the Court 
on 7th July 193G was not with the concur- 
rence of, but in spite of tho wishes of, tho 
defendants in tho suit. Tho Court was en- 
titled to pass the order which it did and tho 
defendants in tho suit had no power to pre- 
vent it from doing so. But that they did 
not assent is clear not only from Ex. C5 but 
from the fact that within three weeks Khem- 
chand, defendant 1 in that suit, filed tho pre- 
sent suit for partition. Pveliance has been 
placed by tho learned advocate for defen- 
dant 1 upon a statement of Khemchand in 

his deposition to the effect ; 

In 1984 Dayaram filed iuit No. 179 of 1934 for 
partition. I did not desire partition, but in tbo 
written statement 1 filed I did claim a share. 

I prefer however to rely upon Ex. 65 as 
indicating Khemeband’s state of mind in 
connexion with suit No. 179 of 1934 and the 
dismissal thereof. Dayaram's intentions in 
permitting the suit to be dismissed may well 
be gauged from the following passage in his 
evidence : 

in 1934 I filed a suit for partition against Kbom- 
eband and Taracbaiid. Tho suit was dismissed. 
I did not mind tbo dibmissal as there was going to 
be gre-at trouble (rola); since Khemchand and 
Kesarbai put forward a claim by Kesarbai, I did 
not iniud the suit being dismissed. 

In Mulla's Hindu Law at p. 391 the 
learned author states : 

The institution of a suit for partition by a mem- 
ber of a joint family is an unequivocal intimation 
of his intention to separate and there consequently 
is a severance of bis joint status from tbo date 
when it was instituted. A decree may be necessary 
for working out tbo results of tbo severance and for 
allotting definite shares, but tbo status of the 
plaintiS as separate in estate is brought about by 
bis assertion of bis right to separate whether he 
obtains a coosoquenlial judgment or not. But if 
tbo suit is withdrawn before trial tbo plaintiQ nut 
desiring separation there is no severance of the 
joint status. 

In a note below this paragraph the learned 
author states : 

In Palani Ammal's ca$e^ the Judicial Commit, 
toe observed that a plaint claiming a partition 
oven if withdrawn would unless explained aSord 
evidence that an intention to separate bad boon 
entertained. 

Id the present case though the plaint was 
not withdrawn the plaintiff Dayaram deli, 
beratoly allowed the suit to be dismissed. 
Bis explanation is not that he did not de- 
sire partition, or that the other members of 

35. (’25) 12 A I R 1926 P C 49 : 87 I 0 883 : 62 
1 A 63 : 48 Mad 254 (P C), Palani Ammal v. 
Mutbuvcnkatacbala Moniagar. 
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the joint family agreed to the withdrawal 
of tlio suit, ho states that he withdrew the 
suit because he apprehended trouble. Kesar- 
bai had appeared on the scene and ho was 
in no mood to allow the claim of Kesarbai 
to bo investigated. There is therefore no 
such explanation as would l^ad to an in- 
ference that the parties did not desire 
separation. The case of Palani Ammal v. 
MiithuvenlalachaJa Moniagar is reported 
in 4“^ Mad It was referred to in Shagun 
Chand v. Data Ram decided by a Bench of 
the Allahabad High Court and reported in 
■10 all 001 .^® Ashworth J. who refers to 

Palani Animal’s case^® states: 

Tho Lrioging of a suit for partition is only pre- 
sumptive evidence of separation and that ovidence 
may be rebutted by other evidence hUch as the fact 
of tbc withdrawal of the plaint on the ground that 
separation bad not taken place or was not desired, 
but not by evidence merely of withdrawal of the 
plaint* 

In 20 s L R 295®" it was hold by a Bench of 
this Court that 

it is open to a mcmLer of a joint Hindu family to 
efiect a division of status by a clear and unequi- 
vocal expression of iiiterjtion to do so without the 
necessity of any concurrence on the part of the 
other coparceners, and the filing of a plaint in a 
suit for partition is such an tinanibiguous and un- 
e<inivocal manifestation of intention. 

and again, 

W hen all adult Hindu files a partition suit, it 
cflccts severance of thf* joint status from the date 
when the suit was iu&titutcd • . . • 

I am clearly of tlio opinion that in the 
circumstances of this case there was a 
severance of tho joint tie in July 1934 when 
suit No. 170 of 1031 was filed and it is un- 
necessary for me thoroforo to refer to the 
other authorities which have been cited at 
the b.ar. The entire law on this subject has 
already been discussed by mo at great 
lengtli in tlio order dated 20th December 
1938 by which I have disposed of the pre- 
liminary issue. I accordingly answer issue 1 
in tho aflirinative. 

Issue 2; — What is tlic f.amily property liable to 
be partitioned and in whose possc.-aion is tho s.aid 
property ? 

I deal with this issue in its application to 
plaintifT and defendants l to 3. As regards 
defendant 4 Kesarbai, I will deal with it 
when I come to tho additional issues which 
have 8i>ecial reference to this defendant. 
"With regard to immovable property there is 
little dispute. The plaintiff has sot out in 
tho schedule annexed to the plaint thirty- 
one immovable properties. Defendant l 

36. (-27) 14 A I R 1927 All 406 : 101 I C SOS : 49 
All 004 : 25 A L .T 309. 

37. (’20) IB A I R 1920 Sind 210 : 97 I C 606 : 20 
SLR 295, Jetbanand Udbandas v. Kowalram. 


claims that of the properties shown in this 
Schs. 11 and 15 are charitable, dedicated to 
public charitable purposes and therefore not 
liable to partition. As regards moveable 
property the position is this : The plaintiff 
in the schedule attached to bis plaint says 
that there is available for partition a sum of 
R8. 4,00,000 (four lakhs) in the hands of de- 
fendant 1 and in his own hands Rs. 6000. 
Defendant l denies the possession of Rupees 
4,00,000 admitting only a sum of Rs. 35,000 
invested in hundis. He alleges on bis part 
that the plaintiff is in possession of Rs. 
45,000 in cash, and ornaments, sovereigns, 
gold, silver, etc. of the value of Rs. 55,000, and 
claims that these are liable to partition. 
Defendant 2 alleges that plaintiff is in pos- 
session of cash to the extent of rupees one 
lakh and this amount is liable to partition. 
His learned advocate has further contended 
that partition is to be effected also of two 
immovable properties purchased by tho 
plaintiff at Sbikarpur in the name of bis 
wife, and of the plaintiff Kbemohand’s 
share in tho business of Lilaram Radha- 
kishen in which he was a partner. In 
regard to properties Nos. 11 and 15 in the 
schedule attached to the plaint alleged to bo 
charitable properties Dayaram Ex. 36 states; 

Two of tho properties shown in tho schedule to 
the plaint are dedicated to charity. They are sur- 
vey Nos. 186 and 206 Sadar Bazar. Tboro are 
shrines of Lord Shiva in each of the.^ properties. 
The shrines are open to the puldic. Rents are 
ro.ili/cd from portions of these properties; about 
Rs. 180 from both a month. These rents aro used 
for the purposes of the shrine. They wore so used 
tin the receiver took possession. No other use was 
inado of theso rents. Tho expenses of the shrines 
are pay of tho pujari. bis clothing and food, tho 
cost of feedins Brahmins and other miscellaneous 
matters iocludiiig articles for tho ritualof worship- 
The shrine on property No. 200 existed in my 

father's time. ^ i_ t » a. 

In cross-examination Dayaram has stated. 

The rents of properties Nos. 186 and 20G Sadar 
bazar used to bo entered in the same books ns the 


onts of other properties. 

This is all tho evidenco that Dayaram 
las led on the point. On the other hand 
vhomchaiid. the plaintiff Ex. 20. states ; 

In two properlics there is an imago of Shiva in 
no of tho rooms in a space as largo 

ox. These aro private chapels. 

rom the rest of each of these properties. Th^nre 
tilized like the rents of all tho other properties. 
Attain in another part of his evidence ho 


ather property shown as charitable 

Qrt far AQ I know tbo tctnplo* i 

ipeHiS U lorlhe use of Ih. o/ 

"irnd.-Ex-CO, defendant 2, h,« »PP»- 
lot been asked anything about these 
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shrines. Dayaram has not produced any 
books of account. He has not called in evi- 
dence the pujari who he alleges is in charge 
of these shrines. He has not called any 
member of the public to depose that the 
shrines are places of public worship. I can- 
not, in these circumstances, accept his bare 
statements and hold that properties Kos. n 
and 15 in the schedule attached to the plaint 
are properties dedicated to public charity. 
As was held by their Lordships of the Privy 
Council in the recently reported case in 
44 C W N 294.*® 

while it U possible that a private temple should be 
so dealt with that in the course of years it becomes 
dedicated to the public as a public temple dedica- 
tion requires to bo proved. 

So far as immovable property is concerned 
therefore, all tho thirty. one immovable pro- 
perties specified in the schedule attached to 
tho plaint are liable to partition. They are 
admittedly in tho possession of defendant l. 
If defendant i desires to maintain the shrines 
referred to, it is for him to arrange at the 
time of actual partition that properties 
Kos. 11 and 15 should bo allotted to him as 
part of his share. The plaintiff has led no 
evidence to prove the possession by dofon- 
flant 1 of a sum of rupees four lakhs as liable 
to partition. All that has been argued on 
bis behalf is that defendant i was alone in 
receipt of the rents and profits of the im- 
inovablo properties and of the monoy-lend- 
ing business from tho very start up to date 
and bo has to render an account in respect 
of his nianagemoot in the sense that tho 
burden is on him to prove what moveable 
property there now exists liable for parti- 
tion in this suit. Tho plaintiff admits that 
an item of property liable to partition in 
this suit is the hundi business carried on by 
him in Shikarpur in connexion with which 
he admits he received a sum of Rs. 35,000 
from his father, defendant l. Defendant 2 
has led no evidence that plaintiff is in pos- 
session of a sum of rupees one lakh which is 
liable to partition in this suit. As regards 
the two immovable properties, admittedly 
purchased by Khemchand in the name of 
his wife now deceased, Khemchand has 
deposed thus : 

In tboBcbcdule of immovable properties attached 
to the plaint I have not bhown one property in 
Shikarpur which atands in tho name of my wife. 
I had purchaaod It in her name tbernlore it l>e)ong3 
to her. I purchased it in 1981 or 1982. I had in- 
Tcatod tho money I got from my maternal grand- 
mother with the firm of Lilaram Radbakisben in 

38. (’40) 27 A I B 1940 P C 7 : 185 1 C 305 ; ILR 
(1940) Kar P C 26 : 15 Luck 1 : 67 I A 1 : 44 
OWN 294 (P 0), Bhagwandin v. Gir Hat 8arup. 
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1984. It was that money with which I purchased 
the property. I received the money from my mater- 
nal grandmother iu 19C1 or 19C2. Between then 
and 1984 I invested tho money in hundia. I have 
kept no account of this money received from my 
maternal grandmother .... I paid about Kb. 4200 
for this property. 

Again Khemchand states i 

I purchased two properties in the name of my 
wife not one, for Rs. 1800 and Rs. 2350. They are 
one in Dadwal quarter, the other in Jumakhan 
Mandi. The latter is an open plot. The former baa 
a shop on it ... . The property costing Rs. 1800 I 
purchased in 1985. The one costing Rs. 2350 I pur- 
chased in 1988. What I have stated before as to 
the date of purcharo is wrong. Tho wife whom I 
have referr^ to and who is dead was named 
Lilawati. 

Now neither Dayaruni nor Tarachand had 
in suit No. 179 of 1934 claimed these proper- 
ties as being liable to partition. Dayaram 
has not mentioned them in tho schedule 
attached to the plaint. Ex. Gf. Tarachand 
has not referred to them in his written state- 
ment, Ex. 67. In his written statement and 
evidence in the present suit, Dayaram has 
not referred to these properties at all and 
tho claim that these properties are liable to 
partition in this suit is made by Tarachand 
alone. Now, these properties admittedly pur- 
chased by Khemchand, tho plaintiff, were 
either purchased out of family property in 
his bands in connexion with the hundi busi* 
ness carried on by him at Shikarpur, or out 
of his own private funds as be alleges. There 
is no presumption that any particular pro- 
perty in tho hands of one of the coparceners 
is joint family property and the burden 
therefore is upon Tarachand, defendant 2, 
who alleges that these properties are joint| 
family properties liable to partition to provej 
it. Ho has offered no evidence on the point.; 
It seems to me, however, that at the pre- 
sent stage it is premature to decide whether 
the two properties in question at Shikarpur 
are liable to partition in this suit. Khemchand 
is liable and will be directed to render an 
account of his hundi business. If on an exa- 
mination of that account it is found here- 
after that Khemchand has accounted for all 
moneys that came into his hands in con- 
noxioD with this business, there is no ground 
for holding that the two properties which 
he purchased in tho name of his wife were 
purchased from joint family funds. If be 
fails to account for the moneys iu his hands 
the evidence he has given with regard to 
tho purcliase of those two properties from 
his private funds will have to be assessed 
in the light of his failure to account to that 
extent for joint family funds. This point will 
therefore have to be loft open for the pra- 
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sent. In the sixme way the question whether 
Khemchancl, the plaintiff’s investment and 
share in tlie firm of Lilaram Radhakishen 
is or is not liable to partition in this suit, 
will have to be left over till Khemchand 
has rendered an account of the joint family 
funds in his hands in connexion with his 
hundi business at Shikarpur. Khemchand 
has stated that Rs. 8800 which he invested 
in 1084 in the firm of Lilaram Radhakishen 
was his own private money inherited by 
liim from his maternal grandmother. There 
is no evidence to the contrary and it is 
only upon an examination of the account 
which the plaintiff will hereafter furnish 
that it can be decided whether his evidence 
on this point is or is not to be accepted. 

I hold therefore for the present on issue 2 
that the family property liable to partition 
in this suit so far as plaintiff and defen- 
dants 1 to 3 are concerned is the immovable 
property specified in the schedule attached 
to the plaint. What other moveable and 
immovable property there is liable to parti- 
tion in this suit will depend upon the 
accounts which the plaintiff and defendant 1 


ever that she is not entitled to any share 
in the properties acquired after the partition. 
The argument of the learned advocate for 
defendants 1 and 2 is that after the partition 
Dayaram was in possession of separate move- 
able property and a thriving money-lending 
business of his own. He could well have 
acquired properties Nos. ii, 24, 30 and 81 out 
of his separate funds. It is argued that there 
is no presumption that any item of property 
in possession of any one member in a co- 
parcenary is joint family property and that 
similarly there is no presumption that any 
particular item of property in possession of 
one cosharer is the joint property of him- 
self and his cosharers. It appears to me 
however that in the circumsUnces of this 
case these arguments cannot prevail. Daya- 
ram’s own case is that after the death of 
Hiranand his (Dayaram’s) branch of the 
family were the sole survivors of a joint 
Hindu family and that he managed the 
family property upon that basis. He has 

stated in his evidence : 

Tbo bousobold expenses were ontcred in tbo 
books of the moooj^leDding business. Now root 
account books were not started aftor Hiranand's 


will hereafter 1)0 directed to roudor. It may 
bo that on a taking of those accounts move- 
able property may bo found in the possession 
of defendant l liable to partition in this suit; 
it may be that moveable and immovable 
property is found in the possession of plain- 
tiff liable to partition in this suit. These 
matters must however bo determined later. 
(After examining evidence regarding certain 
safe his Lordship concluded) I entirely dis- 
card the whole of this evidence and hold it 
not proved that there exists any safe with 
valuable contents liable to partition as part 
of the property in this suit. I now come to 
the additional issues framed on 6tb February 
1040 after defendant Kesarbai had been 
permitted to amend her written statement 
and the other parties had been given an 
opportunity to file, and filed rejoinders. 

Addition.'il iRBue 1 — Is defendant 4 entitled 
to a aharo in any of tbo immovable properties 
ebowD Id the nchedulo annexed to tbo plaint. If so, 
wbat properties ? 

It is common ground that out of tho 31 
properties set out in the schedule attached 
to tho plaint, all were acquired by the family 
before tho partition of July 1905 except 
Nos. 11, 30, 31 and half of property No. 24. 
These were acquired after the partition. It 
is nob contested that if Kesarbai’s claim is 
hold to bo within time she is entitled to a 
partition of immovable properties acquirdJ''- 
before the partition. It is contended bovi- 


deatb. Account books were continued till they 
wero finished and then new books wore started. 
Tbo money spent on repairs, re-building of proper- 
ties, for taxes etc., wero entered in tho books of tho 
money-lending business. The rents eolloctod and 
entered in the rent account books wore carried over 
into tho books of tho money-lending business 
periodically. 

It is clear therefore that Dayaram kept 
no separate sets of accounts, that there was 
one account in respect of the entire property 
of the family and all tho income of tbo 
family was thrown into one fund. By the 
partition of 30th July 1905. Dayaram became 
a co-owner with Hiranand and thereafter 
with defendant 4 Kesarbai, but nevertheless 
he has throughout the years treated the 
entire property as belonging to himself and 
the members of the joint family consisting 
of himself, his sons and grandsons. I am of 
opinion that the case falls under 59.94 and 

95. Trusts Act, which provides : 

In any caso not coining witbin tho scope of any 
of tbo preceding sections where there is no trust 
but tho person having possession of ““ 

not tho whole beneficial interest 
hold the property for the benefit ^ So 
having such interest or the residue 
caso may bo, to tho oxtont necessary to satisfy tboif 

just detnaiide; 

and S. 95 proceeds to state : 

Tho person bolding property ^ast 

any of^o preceding soctions of bo 

so far as may bo the Mino liabiUtfes and 

subject so far as may bo to the same iia 

dlsabflitios ns if he were a trusts of ^ P 

for tbo persons for whose benefit he holds 
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I feel no doubt that Dayaram was a con. 
stnictive trustee for the defendant Kesar- 
bai of her share of the property held in 
co-ownerebip and of the income of that 
property. If Dayaram had any separate 
moveable property of his own after the par- 
tition he has chosen to mix it up with pro- 
iperty held in co-ownership. There has been 
'on bis part a deliberate mingling of funds, 
>and ih these circumstances the burden lies 
’heavily uj)on him to prove that the iramov* 
iable properties acquired after the partition 
Avere acquired from his own separate funds 
and not out of the income of the property 
held by him in co-ownership with defen. 
dant Kesarbai. His evidence on the point is 
not worth the pai>er on which it is recorded. 
I refuse to accept it uncorroborated as it 
stands. Eeference has been mode to the 
case in <1807) A 0 180*® in which it has been 

hold by the House of Lords that 
tberd is no fiduciary relationship between tenants- 
in-common oi real estate as such. Nor can one 
tonunt-in-common ol real osLate by leaving the 
management of the property in the bauds of his 
co-tenant impose upon him an obligation of a 
fiduciary character. 

I have read this case very carefully and 
it is entirely distinguishable. Besides, in 
India we are governed by the provisions of 
Indian Trusts Act and the provisions of 
SB. 04 and 95 thereof which I have set out 
above are clearly applicable. Reference has 
also been made to the case in 23 SLR 4C1,*^ 
where it was also hold by a Bench of our 
Court that 

no presumption can bo drawn from tho fact that 
the head of a family has acquired property that 
it is joint family property aa understood in Hindu 

♦ 

This case, again, is entirely distinguish, 
able. It was held as a fact that Haji Unoer 
who after the death of tho propositus had 
acquired agricultural lands had no joint 
funds in his bands and was in a position to 
purchase the agricultural land for himself. 
Reference has also been made to the case 
in A 1 It 1982 ALL 512.** A perusal of the 
case however shows that it is of no assist- 
ance. I therefore hold that in the circum- 
stances of this cose defendant 4 is entitled 
to partition of the immovable properties 
belonging to tho family before tho partition 
of 1005 08 well 08 of the properties acquired 

39. (1897) 1897 A 0 180, John Kennedy v. Mary 
Aonotto da Traflord. 

40. {’29) 16 AIR 1929 Sind 212 ; 118 I C 207 : 23 
BLR 461, Abdul Rahman v. Haji Mahomed 
Idriu. 

41. (’82) 19 A I R 1982 All 612 : 143 I C 280 : 64 
All 916: 1932 A L J 1039, Shakrulla v.Mt. Zohrs 
Bibi. 


those properties. 

Additional issue 2 Can she claim a share m 

the suit properties without paying ad valorem 
court-fees on her share ? 

My answer is in tho affirmative. The, 
defendant Kesarbai is a defendant in a par- 
tition suit and I can see no reason why she 
should pay court-fees on tho share she 
claims in such a suit. She will have to pay 
her share of stamp duty on the decree in 
respect of the property allotted to her at 
partition. It is argued that though defen- 
dant 4 is ranged as a defendant, in respect 
of her claim she is for all practical purposes 
a plaintiff. There is no substance in the 
argument ; in a partition suit every i>er8on 
interested in the property to bo partitioned 
whether ranged as plaintiff or defendant is 
a plaintiff. 

Additional issue 3. — Wore the various immov- 
able properties shown in para. 1 ol further written 
Btatemeot of dofondarit 1 dated 19th December 
1939 or any of them acquired and built upon by 
defendant 1 after the alleged partition with Hira- 
nand in 1905 from his own moneys or from tho 
alleged joint funds comprising of tho rent.-! of 
other joint immovable properties ? 

I have for all practical purposes already 
answered this issue. There is no evidence 
whatever that can be accepted to show that 
the properties acquired after 1905 were ac- 
quired or rebuilt out of the separate funds 
of Dayaram and his family. The burden of 
proof on this issue was on Dayaram, defen- 
dant 1, and he has failed to discharge it. No 
further finding is necessary on this issue in 
view of my finding on issue 1 above: 

Additional issue 3.-16 defendant 4 entitled to a 
share in any of the said properties ? 

My answer is in the affirmative for rea- 
sons stated above. 

Additional issue 4 What amounts, if any, wore 

spent by defendant 1 on the development, improve- 
ment and repairs of tho various immovable pro- 
pcrtics mentioned in para. 2 of tho further written 
statement of defendant 1 ? 

This is a matter of accounting and will 
be covered by the directions to be given 
hereafter in regard to accounting to be done 
by tho plaintiff and defendant l : 

Additional issue 6. — Can defendant 4 got her 
shore in tho said proportltfs without paying bet 
share of tho moneys so spent by defendant 1 ? 

As I have held that there is no proof 
that the income of the property held in co- 
ownership by Dayaram and Kesarbai was 
not utilized in whole or in part for the 
acquisition and development of properties 
after the partition of 1906, there is no reason 
why defendant 4 should have to pay her 
share of the moneys expended in acquisition 
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am,! development, etc. I answer this issue in 
the ailirmative. 

Adaitiun.'^l i^suo G Is defendant 4 entitled to 

an account of rents and profits of the immovable 
properties shown in the schedule annexed to the 
phiiiif. or any of them ? 

Additional issue 7. — Is her claim for such ac- 
counts for more than threo years prior to Novem- 
ber 1930 barred by Limitation ? 

Additional issue 8. — Is her claim for accounts of 
the sale proceeds of tho Hyderabad property and 
Malir Harden referred to in para. 2 of her amended 
written .st itomout barred by limitation ? 

These three issues must be dealt with 
together. It is not disputed that defendant 4 
in tho view that I have taken of her case is 
entitled to claim accounts of the property 
held in co-ownership from defendant 1 or 
that Dayaram is only accountable to her 
as tho karta or manager of a joint Hindu 
family. In the view that I have taken of 
the case, Dayaram, defendant l, is accounta- 
ble to defendant Kesarbai in regard to her 
simro of the rents and profits of tho property 
held in co-ownership as a constructive trus- 
tee. Tho point really in dispute in connex. 
ion with this accounting is tho period for 
which defendant i is liable to account to 
defendant Kesarbai. It is common ground 
that tlio article of limitation applicable is 
Art. 120 of Sell. 1 to the Limitation Act. But 
whereas on tho one hand it is contended for 
defendants l to 3 that Kesarbai is entitled 
to accounts only for a period of sis years 
prior to the date when she first put forward 
her claim in this suit, it is contended for 
defendant 4 that tho right to sue in such 
cases accrues only when there has boon a 
demand and refusal thereof. In this case 
Dayaram has stated : 

I have never nt any time paid anything to Kesar- 
bai out of tho rents and other moneys received by 
mo. 8ho has never at any time made any demand 
on me. I have alw.iys considered myself the owner 
of tho entire income. 


on safe ground if I follow tho view taken by 
a Pull Bench of the Madras High Court in 
45 Mad 648.*^ That was a case between co. 
owners or tenants-in-common and it was 
held by the learned Judge who decided that 
case that Art. 120 of sch. l, Limitation Act, 
was applicable and the right to sue accrued 
only when there was a demand for accounts 
and a refusal to render them. This decision 

of the Full Bench of the Madras High Court 

has been followed in 1933 by Madhavan 
Nair J., who decided the case in A I R 1938 
Mad 200.*^ It has also been followed in two 
decisions of the Bombay High Court in 80 
Bom L R 917** and 39 Bom L R 277,*® The 
learned advocates for defendants 1 to 3 have 
referred me to the decision of their Lord- 
ships of the Privy Council in 29 C W N 34** 
and the same case at p. 270 of the same re- 
port,*^ where their Lordships allowed mesne 
profits for 6 years only prior to the date of 
suit. That was however an entirely peculiar 
case not between co. owners or tenants-in- 
common and it must be taken that their 
Lordships in so bolding in that case were 
not laying down any general principle but 
were merely determining the rights of the 
parties in the special circumstances of that 
case. 

I have been referred also to the case in 
G9 M L J 487,** but that case lays down no 
different principle. Article 120 of sch. l. 
Limitation Act, was held to apply and the 
case in 45 Mad 648*^ was cited with approval. 

I hold therefore that Art. 120 applies in this 
case. There has been no demand for ac- 
counts and refusal to render tho same, and 
defendant i is therefore entitled to an ac.| 
count of the nature I have specified before, 
for tho entire period referred to from defen-! 
dant 1. I accordingly answer issue G in the, 
affirmative and issue 7 in tho negative. As 


Tho learned advocate for defendant 4 in 
these circumstances contends that no ques- 
tion of limitation arises and defendant 4 is 
entitled to an account from defendant 1 for 
the entire period during which he was in 
sole possession of tho property belonging to 
theco ownorsand in sole receipt of the rents 
and profits thereof. As pointed out in B. B. 
Mitra’s Commentary on tho Limitation 
Act, there is a great conllict of decisions of 
the various High Courts as to what article 
of sch. 1 , Limitation Act, applies in a case 
such as this, whereoneco-ownorisdemand- 
ing an account from another. The appli- 
cability of Arts. 62, 89. 109 and 120 has been 
^bated in innumerable rulings of the various 
igh Courts. I fed however that I will be 


regards issue 8 it follows from what I have 
decided on issues G and 7 that defendant 4 is 


42. (’22) 9 AIR 1922 Mad 160: 71 I 0 177: 45 
Mad 648 : 42 M L J 607 (F B). YorukoJa v. 
YerukoJa. 

43 . (’33) 20 AIR 1933 Mad 200; 142 1 0 708, 
Lovvai Rowthor v. Syed Atnmal. 

44 . (’28) 113 1 0 254: 30 Bom L R 917, Baba- 
sabob Bhalrojirao v. Gopal Hniimaot. 

45 . {'37) 24 AIR 1937 Bom 217 : 169 I 0 232 : 39 
Bom L R 277, Jaffar ol Edrus v. Mohomod oJ 


Edrus. 

46 . ('24) 11 
631 : 61 I 
Zamlndari 

47 . (’26) 12 
Midaapur 
Roy. 

48 . ('35) 22 
MLJ 487, 


AIR 1924 P 0 144 : 80 I C 827 : 61 Cal 
A 293 ; 29 0 W N 84 (P 0). Mldnapur 
Co. Ltd. V. Nareah Narsyan Roy- 
AIR 1925 PC 93; 29CWN 270(P 0), 
Zamindari Co. Ltd. v. NarcebNarayon 

air 1935 Mad 781 : 166 I 0 640 * 68 
SiddaliDganaGowd v. BhimsnaGowd. 
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entitled to an account of the sale proceeds of 
the Hyderabad property and Malir Garden 
which were sold by defendant i after the 
partition of SOth July 1905 and I hold ac- 
cordingly. There remains thequostion of the 
accountability of the plaintiff and defen- 
dant 1, and of the nature of the accounts 
that they should be required to render. In 
this connection I would first deal with the 
question of the books of account. I have 
already in my order ex. 49 on the prelimi- 
nary issue expressed the opinion that the 
account books relating to the money-lending 
business carried on by defendant 1 and the 
rents and profits of immovable properties 
belonging to the family have been deli- 
berately suppressed by defendant i. The evi- 
dence recorded after the date of that order 
and the documents which have been exhi- 
bited merely confirm my view in this matter. 
(After considering evidence his Lordship 
proceeded further.) There is no dispute as 
to the accounts which the plaintiff has to 
render. He carried on hubdi business in 
Shikarpur from 1902 or 1903 up to 1936; be 
has filed liis books of account in Court. No 
suggestion has been made by any of the par- 
ties to the suit that he has not filed all the 
account books in connexion with the busi- 
ness. The plaintiff has declared his willing, 
ness to render an account in respect of his 
entire business. 

It is only in the case of Dayaram that 
the question of the nature of accounts to be 
filed needs special consideration. In regard 
to Kesarbai, defendant 4, he was, 1 have 
held, a constructive trustee, and therefore 
from the date of Hiranand/S death in 1908 
up to the date in 1930 when the official 
tissignee as receiver took charge of the pro- 
perties in suit he must file a full and true 
account of all incomings and outgoings in 
connexion with the immovable properties. 
In regard to plaintiff and defendants 2 and 
■3 however Dayaram’a position is somewhat 
different, at least in the abstract, for he was 
the karta or manager of a joint family. As 
such, in a suit for partition, he cannot be 
called upon to render a general account of 
his dealings with the joint family property. 
Ue is however bound to satisfy the Court 
what property is available for partition, and 
on this point bis ipse dixit is not to bo 
'accepted, especially when it is alleged that 
ho has secreted and done away with much 
'property. The law on this point presents no 
^difficulty. In MuUa’s Hindu Law, Eighth 
Edition, at p. 267, the law is stated thus ; 

288 (1). In tho absence) of proof of misappropria- 


tion or fraudulant and improper convorsion by tho 
manager of a joint family estate* bo is liable to 
account on partition only for assets which ho has 
rocoived, not for what ho ought or might have re- 
ceived if tho family money bad V^n profitably 
dealt with. Further, in the absonco of any such 
proof, a coparcener seeking partition is notcntitled 
to require tho manager to account for his past 
dealings with tho family property. All that ho is 
entitled to is an account of the family property as 
it exists at the time he demands a partition. But 
it is open to him to show that the expendituro 
which the manager alleges ho has incurred has not 
in fact been incurred, or that more properties are 
available for partition lhau those disclosed by him. 
(2) Since the institution of a suit for partition 
amounts to a severance of jointstatus, thoroauagor 
is, from and after tho date ol such a suit, strictly 
bound to account for all receipts and expenses, and 
can take credit only for such expenses as have been 
incurred for tho benefit or necessity of tho estate, 
and tho not income after dcducliog such expeuses 
is to bo divided among the coparceners according 
to their shares. 

In 60 Mad 8CC^^ it was held that : 

Id an ordinary suit for partition, in tho absence 
of fraud or other improper conduct, the only ac- 
count tho kartha or manager is liable for Is as to 
the existing stato of the property divisiblo and tho 
parties have no right to look back and claim relief 
against past inequality of enjoyment or other 
matters; but it is open to the plaintiff to prove 
specifically fraud, misrepresentation or other im- 
proper conduct on tho part of the manager with 
respect to such management; .... but subsequent 
to the date of suit, the plaintiQ and the defendant 
(the manager) are only tcnants-in-common or co- 
sharers, and therefore tho manager is strictly 
bound to account lor all receipts and expenses. . . » 

The dictum of Jwala Prasad J. iu 8 Pat 
818 ^^ was clearly not intended to enunciate the 
law on this point. The question in that case 
was one of court-fees, and tho learned Judge 
decided, there could be no suit for accounts 
against the karta of a joint Hindu family: 
such a suit was essentially a suit for parti- 
tion and court- fees were payable on this 
basis. In A 1 R 1935 ALL 594,^^ a Bench of 
that High Court decided that : 

In tho absonco of proof of misappropriation or 
fraudulent or improper conversion by tho managor 
of a joint family a coparcener seeking partition is 
not entitled to call upon tho managor to account 
for his past dealings with tho family property. 
Tho coparcener is entitled only to an account of 
tho joint family as it exists on the date he demands 
partition. 

The case in 22 Mad 398,*’ a judgment of 
their Lordships of Privy CouncU, was also 

49. (’27) 14 AIR 1927 Mad 801 : 104 I 0 472 : 50 
Mad 860 : 53 M L J 189, Sri Ranga Thathacha- 
riar v. Srinivasa Tbathaohariar. 

50. (’80) 17 A I R 1930 Tat 1: 120 1 0 770: 8 Pat 
818; 10 P L T 491, Jyotlbati Cbaudhurain v. 
Lakehmesbwar Prasad. 

51. (’36) 22 A I R 1936 All 694: 167 I 0 1013: 
1935 A L J 582: 67 All 949, Sukhdoo v. Basdeo. 

52. (’99) 22 Mad 398: 21 All 460; 26 I A 113: 7 
Sar 830: 9 M L J 07 (P C), SriBalusuGurulinga- 
swami V. Sri Balasu Ramalaksbmamma. 
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leforred to in arguniGut by tbs loarDod advo- 
cate for defendant l, but that judgment, a 
very long one indeed, deals with the ques- 
tion of the validity of an adoption and I 
havo been unablo to find in it any passage 
lelevant to the point under discussion. In 
17 i!om 271^^ a very strong Bench of the 
Bombay High Court held that: 

A manager of a Hindu family cannot refuse to 
render any account whatever of his management 
on the occasion of a partition, or require the other 
members of the family to accept his ipso dixit as 
to the property subject to partition. What that 
account should be so as to discharge him from his 
liability to account as manager, and whatobjection 
the other members of the family can lake to it, 
must depend upon the conduct of the managerand 
the other members of the family, and cannot be 
stated in dednito terms. 

I think it would bo hard to find u clearer 
statement of the law on this point and it is 
therefore unnecessary for mo to refer to the 
other cases cited, e.g., those reported in 44 Mad 
C5G.^ 45 Mad 281®® and 41 Rom 179.®® In the 
I)re9onb case, considering the fact that defen- 
dant 1 has suppressed the books of account, 
and the fact that ho lias for a period of over 
80 years been in solo management of a vast 
estate and of a thriving money-lending busi- 
ness, there is no question of accepting his 
ipso dixit as to the property available for 
jiarbibion. From the dato of the filing of 
suit No. 179 of 1934 Dayaram has to file a re- 
gular and complete account. For the period 
prior to that he must file an account show- 
ing the income of the immovable property 
and business and how ho has disposed of it. 

(Original) issue 13. — “To what shares are 
the various parties entitled in the joint 
family property V’* On my findings on the 
issues in the suit defendant 4 is entitled to 
aono-half share in the immovable properties 
in the schedule to the plaint. She is also 
entitled to one. half share in the not rents 
and profits of these immovable properties 
and a half share in the net sale proceeds 
of the Hyderabad and Malir properties. Of 
the remaining one-half share of the immov- 
able properties the plaintiff and defendants!, 

2 and 3 are each entitled to a one- fourth 
share. They are also each entitled to a one- 


fourth share in half the net rents and pro- 
fits of the immovable properties and the 
sale proceeds of the Hyderabad and Malir 
properties. In the money-lending business 
carried on by defendant i. Kesarbai has no 
interest. The plaintiff and defendants 1 to 8 
therefoya will be entitled each to a one- 
fourth share therein, on the accounts of the 
said business being taken. Similarly the 
plaintiff and defendants 1 to 3 are each en- 
titled to a one-fourth share of the hundi 
business carried on by the plaintiff in Shikar- 
pur on the accounts thereof being rendered 
by the plaintiff. Two matters will, for the 
present, stand over: (l) the two immovable 
properties in Shikarpur purchased by the 
plaintiff in the name of his deceased's wife 
Lilavati, and ( 2 ) Khemchand’s investment 
of Rs. 8800 in the firm of Lilaram Badba- 
kishen. The shares in moveable properties, 
which I have held above the parties to bo 
entitled to, are of course all dependent upon 
the accounts which defendant l will furnish 
in accordance with directions given hereafter 
in this judgment. 

(Original) issue ii — “To what relief are 
the parties entitled ?“ 

Defendant 4 is entitled to a partition and 
separate possession of one-half share in the 
immovable property in suit set out in the 
schedule attached to the plaint. She is also 
subject to the accounts to be rendered by 
defendant 1 , entitled to a one- half share of 
the net rents and profits of those immov- 
able propertieson the same being ascertained 
after accounts have been rendered by defen- 
dant 1 , and to a one.balf share in the net 
sale proceeds of the Hyderabad and Malir 
properties. Plaintiff and each of defendants! 
to 9 are entitled to partition and separate 
possession of one-eightb share in the im- 
movable properties in suit and in the nett 
rents and profits thereof after the same havo 
been accounted for by defendant 1 , and of a 
oue-eightli share in the sale proceeds of the 
Hyderabad and Malir properties. They are 
also each entitled to one- fourth share in 
the money-lending business carried on by 
defendant i on behalf of the joint family 
and of the hundi business similorly carried 


53. (’93) 17 Bom 271, Damodardas MaockLal v. 
Uttamram Maocklal. 


S4. (’22) 9 A I K 1922 T C 71: Cl I G 090: 48 
280: 44 Mad 050 (P C). A. Perrn/.u v. A. Sub 

I R 1922 Mi\(l 230: 70 I C 337: 
M Ii J 570, Tiimmifoddi v. Oa 


55. (-22) 9 A 
^lad 281: 42 
Reddi. 

58. (’20) 7 A 


n • •• I R 1920 Bom 28G: 64 I 0 115; 

179: 21 Bom L R 1179, Ramnath Cbho 
ram v. Goturam Rndbaki«in. 


on at Shikarpur by the plaintiff on the 
accounts of these businesses being rendered 
by defendant 1 and the plaintiff respectively- 
Defendants 5 and C are in law entitled to 
claim maintenance and suitable provision 
for residence from defendant 4 : but they 
will have to do so in separate suits. Defen- 
dants 7 and 8 have filed their own separate 
suit for partition against the plaintiff, their 
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father, and are not entitled to any relief in 
this suit. 

The plaintiff is directed within two 
months from the date of this judgment to 
file in Court a detailed account of the hundi 
business carried on by him at Shikarput 
from its very inception in 1902 or 1903 till 
the closing of that business in 193C and in 
respect of properties Nos. 30 and 81 in the 
schedule to the plaint and the rents and 
profits thereof and to supply a copy of that 
account to each of defendants 1 to 3. Defen- 
dants 1 to 3 are directed to file objections to 
that account if they so desire within amonth 
thereafter. Defendant l is directed to file 
the following accounts within two months 
of this date : (a) an account showing the 
moveable property in his hands liable to 
luvrtition on the date of the filing of this 
suit nod thereafter till the date of this judg. 
inont. This account must show the amount 
received by him at the partition of 30th 
July 1905 and the income received by him 
from ist .\ugust 1905, and on the other side 
oxi)Oodituro incurred by him during the 
same period ; (b) a separate account from 
let August 1905 relating to the immovable 
properties shown in the schedule attached 
to the plaint and the property in Hyderabad 
disposed of by him and the Malir garden 
sold by him. This account must show on 
one side all receipts of rents and profits till 
the receiver took possession and on the 
other all items of expenditure connected 
with the immovable pro[)erties. 

Copies of theso accounts of defendant l 
to be supplied to plaintiff and defendants 2 
to 4 and objections by them, if any, to bo 
filed in a month thereafter. A preliminary 
decree to be drawn up in terms of this 
judgment. The question of costs is for the 
present reserved. I have made no reference 
in this judgment to a point rai^d by the 
learned advocate for defendant 2 in his final 
arguments. He contended that as by the 
document, Ex. 72 Kesarbai, defendant 4, had 
assigned lO/lOtbs of her share in the pro- 
perty in suit to an alienee, she could not get 
a decree in this suit for more than C/lCths 
of her half share. This point was not taken 
in the written statement filed by defen- 
dant 2 oven in February 1940. No issue was 
sought on the point and I have not permitted 
tlie learned advocate to press this point in 
his final arguments. One other remark re- 
quires to bo made. I have held that defen- 
dant 3 is entitled to a share on partition 
equal to that of the plaintiff or each of 
defendants 1 and 2. The nature of her estate 
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in that share is a matter of law with which 
I am nob concerned at this stage. I have 
held defendant 4 entitled to a half share. 
How this claim to a half share is to be satis- 
fied and by which of the parties to the suit 
is a matter which will have to be determin^ 
before the final decree is prepared. This 
point is therefore not referred to in this 
judgment. 

P.S./r.k. Preliminary decree ordered. 
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Davis J. C. and Weston J. 

Commissioner of J ncomc-tax — 

Petitioner 

V. 

Chhotalal Mohanlal and others — 

Respondents. 

Reference No. 94 of 1987, Decided on 
20th November 1939, by Commissioner of 
Income-tax, Bombay Presidency, Sind and 
Baluchistan. 

Incwiu.Uix Act (m2), Ss. 3 and 9 — .luocuifwn 
of individuals resembliny llindn undivxded 
family falls under S.3 — WheOur assesses form 
association milhin mcaninij of S. 3 depends upon 
facts of case — Assessees' father, sons and their 
toifcs forming Hindu undivided family — Father 
in ms separating from sons by partition deed 
which was modified in 1930 — In 1933 property 
still held jointly by members sold aiid plot of land 
purchased in nam<s of all — Building constructed 
on plot managed jointly for earning income — No 
evidence of division of income amongst assessees — 
Assessees held formed association within meaning 
of S. 3 and were owners of property under S. 9 
and hence rightly assessed under S. 9 (1). 

An association of individuals rambling a Hindu 
undivided family is an association of individuals 
contomplated by S. 3. The question whether tho 
assessees form an associatioD of iudividuals within 
the meaning of S, 8 depends upon tho particular 
facts and circumstances of each case* [P 72 0 1, 2j 

Tbc seven assessees, a (atbor, lour sons two of 
whom were minors, and the wives of two of tho 
sons formed a Hindu undivided family. In tho 
year 1928 the father separated from bis sons by a 
partition deed, which was modified later by another 
deed executed in the year 1930. In tho year 1933 
the property which was still jointly held by the 
members was sold and a plot of land was purchased 
in the names of tho beven assessees. A building was 
constructed theroon and managed jointly for tho 
purpose of earning an income which, tho assessees 
alleged, they divided among thomtelves, but for the 
diviBion of which tho Income-tax Officer found no 
evidence in the accounts produced : 

Held that the seven assessees did form an asso* 
ciatioD within the meaning of S. 3 and that the 
association of individuals was the owner of the 
property within the meaning of S. 9 and therefore 
was rightly assessed under S. 9 (1) : A I R 1933 
T5om 41* A I R 1938 Bom 353 and 63 Cal 638, lUL 
on: ObiUr in A I R 1987 Cal 583 and A I R 1930 
All 817, Not Approved, (P 72 0 2; P 73 C 1] 

PartAbroi j5. Punxeani, AdvocAte-Oeiieral — 

for Commissioner of Incomo*tax« 

SnjanlAl — for Respondents. 
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Weston J. — Throe questions have been 
referred to us under s.GG (2), Income-tax 
Act, by the learned Commissioner of Income- 
tax, Bombay Presidency. Sind and Baluch- 
istan and these are as follows: (i) Whether 
in the circumstances of the case, the asses- 
sees constituted an association of individuals 
witliin the meaning of s. 3, Income-tax Act? 
( 2 ) Whctlior the said association can be said 
to bo the owner of the properties within the 
meaning of s. 0 , Income-tax Act, and was 
rightly assessed as such? (3) Whether the 
assossocs were in any event rightly assessed 
as owners of the said property under S. 9 (l) ? 
The facts whicli it is necessary to state 
briefly are that the seven assessees are a 
father, four sons, two of whom are minors, 
and the wives of two of the sous. In the year 
1928 the father separated from liis sons by a 
partition deed, which partition was modified 
later by another deed executed in the year 
1930. In the year 1933 the property which, 
was still jointly held by the members of this 
Hindu family, was sold and a plot of land 
was purchased in the names of the seven 
assessees. A building was constructed thereon 
and this building was managed jointly for 
the purpose of earning an income which, 
the assessees allege, they divided among 
themselves, but for the division of which 
tho Income-tax Ofiicer found no evidence in 
the accounts produced. The seven assessees 
made a return of income declaring their 
income as Rs. G058 from the property men- 
tioned. The Income-tax Officer accepted 
this figure of income but assessed tho 
assessees thereon as an association of indivi- 
duals under S. 3, Income-tax Act. The 
assessees appealed to the Assistant Commis- 
sioner who upheld tho order of the Income- 
tax Officer and tho assessees then petitioned 
to the Commissioner of Income-tax to refer 
the case to this Court under s. C 6 ( 2 ) and 
this is the reference which has boon made. 

We think there can bo no doubt on the 


of individuals” appearing in S. 8 if construed 
on the ejusdem generis principle are to bo 
construed with reference not merely to the 
word 'firm' immediately preceding them, 
but with reference to the other associations 
of individuals, namely a Hindu undivided 
family and company which appear in the 
section. The same view has been taken by 
the Calcutta High Court in 63 Cal 538 * and 
although Panckridge J. in I LR (1937) 2 Cal 858* 
has made a reference to the point expressing 
a contrary opinion, he has not referred to 
the earlier reported decision of the Calcutta 
High Court and it appears that the point 
was not material to the case which was 
then before him. The view expressed by 
Panckridge J. has also been expressed by 
the Allahabad High Court in A I R 1936 ALL 
817,® which was discussed by the learned 
Chief Justice in i L R (i937) Bom 880* and 
with his remarks we are in agreement. We 
think therefore that an association of iodi- 
viduals resembling a Hindu undivided family 
is an association of individuals contemplated 
by S.S and in the present cose the associa- 
tion of the seven assessees was clearly very 
akin to a Hindu undivided family, for they 
bad formed a Hindu undivided family. Even 
after partition their property had remained 
undivided and in the year 1933 they had 
associated themselves, some of them being 
minors, in the purchase and management of 
the property upon which they have been 
assessed. 

The question whether the assessees 
formed an association of individuals within 
the meaning of S. 9 is a question which must 
depend upon the particular factsand circum- 
stances of each case and we have no hesita- 
tion in holding in the present case that 
there was material from which the Income- 
tax Officer and Assistant Commissioner of 
Income-tax were justified in holding that 
the present seven assessees did form an 
association within tho moaning of S.S of the 


facts of the case that tho Income-tax Ofiicer 
and the Assistant Commissioner of Income- 
tax were justified in holding that the asses- 
sees constituted an association of individuals 
within the meaning of S. 8 , Income-tax Act. 
We are in agreement with the view taken 
by the Bombay High Court in I L R (1937) 
Bom 830* and also in 40 Bom L R 455,* whore 
it htw been held that the words "association 
i. (’88) 25 A I R 1938 Bom 41 : 173 I C 482 : ILR 
(1937) Bom 880 : 89 Bom L R 910, Commissioner 
/.«°®°*°***** Bombay v. Laxmidas Dovid.-ts. 

( 88) 25 AIR 1938 Bom 863 ; 177 I 0 447 : 40 
^ B 465, Commissioner of Income-tax, 
mbaj V. Dwarkanath Harisebandra. 


Act. The two other questions referred are 
subsidiary to the first question and require 
little notice. On tho facts tho Income-tax 
Officer and the Assistant Commissioner of 
Income-tax also had material to hold that 
the association of individuals, formed by the 
seven assessees were the owners of the pro-' 


(•35) 03 Cal 638 : 40 0 W N 476, In ro B. N. 
lifts. 

('37) 24 A I B 1937 Cal 688 : 172 I 0 807 : 

937) 2 Cftl 868, lo tho matter of Kosbar Dao 

hamaria* ^ rro 

(•86) 28 A I R 1936 All 817 : 169 I 0 969 : IL B 

987) All 108 : 1986 A L J 1109, Mufti Mabsm* 

ad OommlsflioDer of Inoomo-taXs 
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perty within the meaning of s. 9 and there 
can be no doubt that as owners they were 
rightly assessed under S. 9, part 1. We there- 
fore answer the questions referred to us 
accordingly and we direct that a TOpy of 
this judgment be sent to the Commissioner 
under S.6G (5) of the Act. As to costs, we do 
not order the return of the Rs. 100 deposited 
under S. GO (2) but wo make uo further order 
as to costs. 

G.N./R.K. Ansxuer accordingly. 
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Davis C. J. and Lobo J. 

yinlchand Tagiomal and another — 

Plaintiffs — Apiwllants 


V. 

Shamdas Jclhanand and others — 

Defendants — Respondents. 

Second Appeals Nos. 14 and 15 of 1938, 
Decided on 21th May 1940. against judg- 
moot and decree of First Class Sub-Judge, 
Shikarpur, exercising appellate powers. 

(a) Parlnenhiv Act (1932). S. 9 — Construction 
—Sections in Act subsequent to section 9 are mere 
ampUficatioHS and iliustradons of principles 

embodied in S. 9. o n i » » 

All tho eoctlons Bubsoquont to S. 9 ol tbo Aot 
dealing with thorolatiouBof partnorB to one anothoc 
ate no more than ampliScations and 
ol tho principles contained in S. 9. [P "o C 2J 

(b) Partnership Act (1932), S. 29 — Asai^rinwnt 
bii ex-partner in firm afUr dissolutwu — SuU by 
transferee for accounts of dissolved jtarlnership as 
a whole nnd not for accounts after diswlulion 
only — Assignors are necessary parties to suit — 
T. P. Act S. 130 (2) docs not obviate necessity of 


impleading assignor. 

In a suit, by a transferee or an assignee from an 
ox.partDor in a firm after tho dissolution of tho 
partnership, for accounts of the dissolved pirtuor- 
ship as a whole and not for accounts after tbo date 
of the dissolution only tho assignors are necesMty 
parlies. Consequently, when they are not joined 
either as plaintiffs or defendants till more than 
tbteo y6ar$ aft^r tho dlsfiolutioD of tho partnership 
the entire suit must stand dismissed. Section 130 
(2), T. P. Act, does not obviate tho necessity ot 
Impleading the assignor in such a suit : (1926) 1 

Cb 266. Foil. , ° 

(c) Transfer of Property Act (1882), S. 130 (2) 

Partnership — Partner’s jmsilion, rights a»ia 

obligations in relation to other partners are not 
chose in action and cannot be assigned — i^ht to 
recover share in partnership property is chose »n 

action and assignable. , 

Tbo position and righle and obligations of one 
partner in a partnership in relation to the other 
partners is clearly not a chose in action and cannot 
to assigned. But tho share ol a partner in a part- 
nership is property and tho right to recover it is a 
chose in action assignable under tho Transfer of 
ProMrty Act : (1878) 8 Cb D 218; (1861) 6 A O 64; 
air 1924 Nag 145 and AIR 1925 

fd) Praclice^Appeal—New plea — Legality of 
partnership as regards its coiisaiiiliott is mixed 


question of law and fact — Court cannot raise 
qtustion for first lime in appeal. 

Tho question as to tho leg.ality of tho constitu- 
tion of a partnership is clearly a mixed question of 
law and fact and the appellate Court cannot for 
tho first time raise such a question and decide. 

[P 78 C 23 

FaUchand Asudamal — for Appellants. 
Srihishindas JI. Lulla — for Respondents. 

Lobo J. — The facts which have led up 
to these two second appeals are somewhat 
involved and need to bo set out in consider- 
able detail for a proper understanding of 
this judgment. Suit No. 7 of 1926 in the 
subordinate civil Court of Jacobabad was 
filed by the firm of Mulcband Tagiomal of 
Shikarpur. tho appellants in these appeals, 
for tho settlement of accounts of tho part- 
nership firm of Cbellaram Tharumal which 
had been dissolved on 3ist October 1923. 
The constitution of this firm of ChelLaram 
Tharumal was peculiar, for tho firm consisted 
of five individuals: Tharumal, Shamdas, 
Uotumal, Gunomal, Gollomal, defendants l 
to 5 in the suit, and two firms : Cbellaram 
Bhojraj and Mulchand Tagiomal of Jacoba- 
bad, tho latter being defendant 6 in the 
suit. The firm of Cbellaram Bhojraj again, 
was composed of an individual Matburadas 
Lekhraj and two firms : Kisbindas Kimat- 
ram and Nandumal Mulcband. The part- 
ners in the firm of Kisbindas Kimatram 
were Sobbraj. Kisbindas, Rijbaram and 
Kimatram, defendants 7 to 10 in the suit. 
Nandumal Mulcband, again, consisted of 
two firms, Nandumal Taracband, the part- 
ners in which were Taracband and Jetba- 
nand, defendants ll-a and ll-h in the suit ; 

MulcbandSbambumal.tbopartnors in which 

were Tagiomal, Kaeburaal, Khanchand, 
Parmanand, Lilomal and Cbuharmal, defon- 
dants 12 to 17 in tho suit, and two indivi- 
duals, Cbellaram and Oundraj, defendants IS 
and 19 in tho suit. Defendant 20 in the suit 
is the son of Mathradas Lekhraj. deceased. 
Defendants ll to 20 wore not originally im- 
pleaded in tho suit ; they were brought on 
the record only in 1931, a great deal more 
than three years after the dissolution of tho 
firm of Cbellaram Tharumal. 

The plaintiffs in the suit, tho firm of 
Mulchand Tagiomal of Shikarpur, wore thus 
not originally partners in the firm of Chel- 
laram Tharumal, but under certain docu- 
ments which are Exs. 100, 215 and 228 in the 
case, they became the assignees of the firm 
of Nandumal Mulchand and of Mathradas 
Lekhraj, two of tho partners in the dissolved 
firm of Cbellaram Tharumal. In tho trial 
Court the suit was contested by defendant 2 
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Shamcla^;, respondeufc 1 in those appeals and 
by (lofondantsT to 10 . the partners in the firm 
of Kishindas Kimatram, respondents 2 to 5 
in theso appeals. Defendants l, 4, 5 and G 
and 11 to 20 raised no contest : defendant 3 
Ilotumal denied ho was a partner. 

Tlio suit was in the first instance dis- 
missed by tiio trial Court, the learned Judge 
holding tiiat the plaintiffs’ assignors were 
necessary parties to a suit for settlement of 
accounts of the partnership carried on in 
the name and style of Chellaram Tharumal, 
and as tliese assignors had not been joined 
as parties for much more than three years 
after tho dissolution of the firm, the ac. 
counts of wliich were sought to be settled, 
tho entire suit was barred by limitation. 
Tho plaintiff's went on appeal, and the ap. 
pellato Court ordered that tlie assignors re- 
ferred to should be joined as parties to the 
suit and tho trial Court should decide tho 
<iuo3tion of limitation after such joinder had 
beon effected. If the plaintiffs, however, 
refused to join the assignors tho suit sliould 
stand dismissed. This order of the appellate 
Court is not on tho paper books of these ap. 
peals but is referred to in tho judgment of 
tho learned -Tudgo of the trial Court. In the 
trial Court after this appeal the plaintiffs 
joined tlio assignors in the suit as defen- 
dants 11 to 20. Tho suit tlion proceeded to 
trial and tho learned subordinate Judge, 
Mr. Ilardasmal Banasing, decreed tho plain- 
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were bad as the firm of Chellaram Tharu. ■ 
mal consisted of more than 20 members and 
not having been registered under the provi- 
sions of the Companies Act the partnership 
was invalid according to law and the suit 
should have been dismissed. Daring the 
pendency of the appeal Hnndraj and Bhojraj", 
defendants 19 and 20, had died and their legal 
representatives had not been brought on the 
record. Tho learned Judge of the appellate 
Court held that the appeal hod not abated 
by reason of the non-joinder of these legal 
representatives. Another respondent, Tharu- 
mal, original defendant l, also died during 
the pendency of the appeal and his legal 
representatives had also not been brought on 
tho record. The learned Judge rejected tho 
contention that the non-joinder of the legal 
representatives of Tharumal resulted in the 
abatement of the appeal as a whole. 

This judgment of the learned appellate 
Judge was delivered on 2 Gth March 1933. In 
the meanwhile a final decree in the suit had 
been passed by the learned Judge of the 
trial Court on 30th September 1932 and an 
appeal had been presented against that final 
decree being Civil Appeal No. 17 of 1932 of 
tho Court of the first class subordinato 
Judge of Shikarpur with appellate powers. 
While dismissing tho suit in appeal from the 
preliminary decree tho learned Judge also 
dismissed this appeal from the final decree 
by a judgment dated Slst March 1933. It is 


tiffs' suit lioldiog that tho assignments in 
favour of plaintiffs woro valid and legal, 
that defendants 11 to 20 woro proper bub 
nob necessary parties to tho suit, and that 
therefore the suit for settlement of partner- 
ship accounts was not birred by limitation; 
tho learned Judge then disposed of certain 
minor issues in tho caso and ordered that a 
preliminary decree be framed on tho basis 
of liis findings. Against this preliminary 
decree, an appeal was preferred to the Court 
of the first class subordinate Judge of Shi- 
karpur with appollato powers being civil 
Appeal No. 93 of 1032. 

Tho learned first class subordinato Judgo 
reversed tho judgment and decree of the 
trial Court and allowed tho appeal. Ho 
agreed with tho learned Judgo of tho trial 
Court that defendants 11 to 20, the assignors 
of tho plaintiffs, were nob necesssary parties 
to tho suit and that their non- joinder in tho 
first instance therefore did not result in tho 
suit being barrerl by limitation. Ho held, 
however, that the assignments in favour of 
the plaintiffs were illegal and invalid, and 
o further held that tho entire proceedings 


against these two judgments of the learned 
appellate Judge tliat these second Appeals 
Nos. 14 and l.'i of 1933 have beon preferred 
to this Court. Tho learned advocate who 
appeared for tlio appellants to argue these 
matters before us took four points. Ho 
contended : (l) that tho appeal had abated 
by reason of the non-joinder of tho legal 
representatives of Hundraj and Bhojraj and 
should therefore have been dismissed; (2) 
that tho appeal had also abated because of 
tho non-joinder of the legal representatives 
of Tharumal and should on this ground as 
well have boon dismissed; (3) that tho 
learned Judgo had erred in raising on appeal 
for tho first time tho question of tho legality 
of tho constitution of the firm of Chellaram 
Tharumal and in deciding this issue against 
the appellant; (i) that the learned Judge 
erred in holding that tho assignments in 
favour of the plaintiffs, tlio appellants in 
theso appeals, were invalid and illegal. 

We have beard long and interesting argu- 
ments in support of and against these con- 
tentions of tho learned advocate for tno 
appellants, bub it appears to us unnecessary 
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to decide the points debated, because we 
feel that these appeals can well be disposed 
of on one single point of law which both the 
lower Courts decided in favour of the appel- 
lants, but which has been reagitated before 
us by the learned advocate for the respon- 
dent Shamdas, the only respondent repre- 
sented before us in these appeals, and on 
which the learned advocate contended he 
was entitled to sup^rt the judgment of the 
lower Court dismissingthe suit of the appel- 
lants with costs, although the learned Judge 
of the appellate Court hod decided the point 
against him. That the learned advocate for 
respondent Shamdas was entitled to do this 
is perfectly clear from R. 22 of O. il, Civil 
P. C., which provides that 
any respoudent, though bo may not have appealed 
trom any part of tho decree, may not only support 
the decree on any of the grounds decided against 
him In tho Court below, but take any cross-objec- 
tion to the decree which be could have taken by 
way of appeal. 

Tho learned Judge ot the trial Court held 
that tho assigDors of the plaintiffs, the pre* 
sentappollauts, were not necessary parties to 
the suit and that their non-joinder, till more 
than three years after the dissolution of tho 
firm of Ghollaram Tharumal, did not result 
in the entire suit being barred by limitation. 
The learned Judge of the appellate Court 
upheld this finding of the trial Court. Tho 
learned advocate for respondent Shamdas 
before us has contended that both the learn* 
od Judges wore in error in arriving at this 
conclusion, that defendants il to 20, the as- 
signors of tho plaintiffs, tho present appel- 
lants, were necessary parties to a suit for 
tho taking of accounts of tho partnership of 
Cbellaram Tharumal, and they admittedly 
not having been joined either as plaintiffs 
or as defendants till more than three years 
Lad elapsed after tho dissolution of the firm 
of Challaram Tharumal, the entire suit was 
liable to bo dismissed. After having hoard 
tho learned advocate for respondent, Sham- 
das and the learned advocate for the appel- 
lants on this point at very great length, 
we are of tho opinion that this contention 
is sound and must succeed and that these 
second appeals must be dismissed. The con- 
tract of partnership is a contract uberrimcD 
fidei: S. 9, Partnership Act, which materially 
reproduces s. 257, Contract Act, thus defines 
the relations between the partners in a 
partnership : 

PartDorB aro bound to carry on tho busloc&s of 
ibo firm to tho greatest common advantage, to be 
just and faithful to each other, and to render truo 
accounts and full Inlormation of all things afiectiog 
the firm to any partnor or bis legal roprcsentatlves. 


All the subsequent sections of the Part- 
nership Act dealing with the relations of 
partners to one another are no more than 
amplifications and illustrations of the prin- 
ciples contained in S.O. The assignment of 
his rights in a partnership by a partner is 
clearly contoinplated in tho Partnership 

Act. Section 29 of the Act provides : 

(1) A traotifer by a partner of hU interest in tho 
firm, oithcr absolute or by mortgage, or by tho 
creation by him of a charge on each Interest, does 
not entitle the transferee, during the continuance 
of tho firm, to interfere in the conduct of the 
business, or to require accounts, or to inspect the 
books of the firm, l>ut entitles the transferee only 
to receive tho share of profits of the transferring 
partner, and the transferee shall accept the ac- 
count of profits agreed to by the partners. 

(2) If the firm is dissolved or if the transferring 
partner ceases to be a partner, the transferee is 
entitled as against tho remaining partners, to re- 
ceive the share of the assets of the firm to which 
the transferring partner is entitled, and for the 
purpose of ascertaining that share, to an account 
as from the date of the dissolution. 

It would appear then that whoro a partner 
transfers or assigns his share in a partner- 
ship to a third party, that third party has 
no right to call lor an account of the part- 
nership business from tho other partners, 
and oven when tho transfer results in or is 
followed by a dissolution of tho partnership 
such transferee or assignee can claim an 
account only from the date of dissolution. 
Tho Partnership Act does not deal with tho 
case of a transfer or assignment by an ox- 
partner in a 6rm after tho dissolution of the 
partnership, but wo can see no reason wl^y 
the right of such a transferee or assignee to 
claim an account of the partnership from 
the other ox-partners siiould he any larger 
than the right of a transferee or assignoo 
under s.29. 

Id the case before us tho hrm of Chella- 
i-am Tharumal was dissolved on 3lst October 
1923 and tho plaintiffs in tlio suit, the pre- 
sent appellants, became transferees or as- 
signees of two of tiio late partners after 
dissolution. They hied a suit for accounts of 
the dissolved partnership as a whole and not 
for accounts after the date of dissolution only . 
The question is could they do so in their 
own right or were the lote partners necessary 
parties to such a suit by the plaintiffs. 

Tho answer to this question is furnished 
by a consideration of the general law of 
partnership and the relations between part- 
ners and their mutual obligations to which 
we have referred above, and in the provi- 
sions of the Civil Procedure Code relating 
to necessary and proper parties to a suit. 
Put, in our opinion, a clear exposition of the 
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law on this point can be found in (1926) 1 
ch 2(5G,^ a decision of Eve J. in the Chan, 
eery Division of tho High Court of England 
which was aflirmed by the Court of appeal 
in separate judgments delivered by Lord 
llanwoith, Master of the Rolls, Warring- 
ton and Sargant L. JJ. Tlie facts in that 
case wero these : At the outbreak of war 
on ith August 1014 three German sub- 
jects were carrying on in partnership with 
an English partner F, the business of mer- 
chants in London under the style of Arnold 
Otto Meyer A- Co. F was the managing 
partner in London and on the dissolution 
by tho declaration of war he carried on the 
business and collected assets witli a view to 
litjuidation. No accounts had been taken be- 
tween partners since 31st December 1913, 
P died in 1020 and tho defendant was his 
legal personal representative. By an order 
of the J^oard of Trade dated ist April 1924 
it was ordered that all tho property rights 
and interests of tlie three German partners 
in the assets of the firm in respect of any 
claim against tlie English partner or his 
estate should vest in tho plaiotifl' who 
sliould take all necessary proceedings to col- 
lect wliat would bo duo to tho German 
partners. In an action by the plaintiff as 
custodian of enemy property with the ob- 
ject of winding up tho partnership he claim- 
ed an account against the defendant of all 
dealings between the German partners and 
the English partners including all dealings 
with tho partnership assets since its disso- 
lution, payment of what should be found 
duo and inquiry of what tho partnership 
property consisted. The German partners 
wero not added as plaintiffs in the action. 
It was held by Eve J. that in the absence of 
the Gorman partners as parties to tho action 
no such relief as was asked could be granted 
and that the action failed. Tlie learned 
Judge stated : 

Tbo plaiotifl in my opinion is in no bettor posi- 
tion than any other assignee of tbo interests of tho 
Gormans and bis claim to bo treated as a creditor 
of tho defendant's testator is a misconception. I 
conceive tbo following to bo a correct summary of 
tbo legal relations of partners in a dissolved part- 
uorsbip. Where assets are collected and got in, no 
partner has any definite sbaro or interest therein, 
his right is merely to have tbo assets so collected 
applied in discharging tho liability of tho partner- 
ship firm and to receive his share of any surplus 
there may bo when the liquidation has been com- 
pleted; and further there can bo no relationship of 
debtor and creditor between partners unless and 
until tho accounts have been finally taken and a 
balance has been ascertained to bo due from each 
one to tho others. Nor is any partner entitled to an 

1* (lO’^eT 1 Ch 266,’Pu^c Trust^ vrElder. 


account from his co-partners except upon the foot- 
ing that in accordance with the implied obligation 
arising under the contract of partnership he trill 
himself account and submit to be charged with 
any balance found to be due from him. 

Such being the legal position of the parties, the 
defendant, subject to tho determination of certain 
other defences with which I do not propose to deal, 
would not resist — indeed, having regard to the fact 
that his interest in the whole matter is that of a 
trustee only, would welcome an order for the usual 
partnership decree on the terms that the plaintiS 
is willing to submit to bo charged with all sums 
properly chargeable against the assignors, or, alter- 
natively, to amend the record by adding the Ger- 
man partners as co-plaintiSs. But the plaintiG 
declines to accept either alternative, and insists on 
his right to have tbo accounts taken in circum- 
stances calculated to inflict grievous injustice upon 
tbo defendant. I do not think he has any such 
right, and therefore 1 cannot give him tbo relief 
claimed in the action. At tbo trial tho plaintiff 
asked, as an alternative, for ap account under sub- 
8. (2) of 8. 81. Partnership Act. I am not prepared 
to hold that in no case, and more particularly in a 
case where some of the partners are out of the 
jurisdiction, c-an the Court make an order for such 
account of the partnership dealings and transac- 
tions prior to the dissolution, I think the Court 
would lie slow to make tho order until all tho 
accounting partners wero parties. 

Sub-section (2) of S. 81 , English Partner- 
ship Act, is substantially reproduced in 
S. 29 (2), Indian Partnership Act, and relates 
to a claim for accounts after the date of the 
dissolution of a partnership. The plain- 
tiffs in tho matter before use were in the 
position of the public trustee in this Chan- 
cery case. Defendants II to 20 who were 
joined only in 1931 were in tho position of 
the German partners in the Chancery case. 
As in the Chancery case the assignment had 
taken place after the dissolution of the part- 
nership between the English partner and 
his German colleagues, so in tho case before 
us the firm of Chellaram Tharumal had 
been dissolved before the assignments in 
favour of tho plaintiffs. As in the Chancery 
case, so in the case before us, the account 
claimed by the plaintiff was not an account 
merely after the dissolution of the firm but 
an account of tho entire period of the part- 
nership. The decision of Eve J. in (1926) 1 
ch 2GC‘ and in tho same volume at p. 776 is 
tho decision of the appellate Court, i be 
head note to tho decision of tho appeal Court 


that it was necessary J*’® ‘^Trtainment 
ition of tho firm’s affairs J*’® ""f ,Sera 
tho amounts divisible or payable the partner 

itor 60 . that each partner should per^y 
•count to tho others for his receipt and tran^ 
ons ?n the winding up ; that rocipr« Uy 
nal obligation for t hat purpose was as c o^p^ 

, (1926) 1 Ch 776 : 95 L J Ch 619 : 185 L T 639, 
?ubUo Trustee v. Elder. 
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aa it was uadcr Sa. 28 and 29, Partnorship Act, 
1890, during the continuance of the partnership ; 
that, that being so the ofisignoo of the share of a 
partner in a dissolved partnership, when roqulring 
an account, as from the date of dissolution, could 
not substitute for the reciprocal personal obligation 
of the assignee himself to account, while still 
requiring the other partners to discharge as towards 
him their personal obligiations : 

Held thecefore that the German partners wore 
neceasary parties to the action, and accordingly 
that the action was defective for want of parties 
and must be dismissed. 

The quostioD involved has been dealt 
with in greatest detail in the judgment of 
Sargant Li. J., thus: 

The whole diOerenco between the parties is as to 
the results of an absolute assignment after the dls- 
solution of a partnership of the shares of some of 
the partners. Bat for that assignment the sharesof 
the assigning partners would obviously have been 
ascertainable only in proceedings to which those 
partners wore parties, and in which they would 
have been under reciprocal personal obligations to 
the other partners to render full and just accounts. 
What then is the effect of those obligations on the 
assignment? Is it to substitute for the personal 
obligations of the assigning partners to account, a 
corresponding personal obligation of the a^ignee 
to account, so that on performing this obligation 
to the best of his personal ability he can call on 
the other partner for the full boneSt of bis personal 
accountability? Or is it merely to substitute the 
assignee as the ultimate recipient of the value of 
the share, as ultimately ascertained in the same 
manner as It would have been ascerlainod apart 
from the assignment, that Is to say after the as* 
bigniug partners had themselves performed their 
reciprocal personal obligations to account? • • • • 
The contract of partnership is essentially one 
involving in the highest degree reciprocity of per- 
soual obligation and trust. In the words of James L.J . 
In Baird's case, (1870) 5 Oh 725^ at p. 733 'ordi- 
nary partnerships are by the law assumed and 
presumed to bo based on the mutual trust and 
conGdenco of each partner in the skill, knowledge, 
and integrity of every other partner/ And under 
Ss* 28 and 20, Partnership Act, 1800, partners are 
under mutual personal liability to render true ac- 
counts and full information of all things aflecting 
the partnership, and to account lor any beneGts 
derived from any traosactiou concerning the part- 
nership or from any use by any of them of the 
partnorship property, name or business connezioo. 
And tbo position and rights of a partner as to- 
wards the other partners are recognized by tbo law 
as being so personal and individual that, under 
8. 81, Bub-8. 1, Partnership Act, 1890, an assign- 
inent by a partner of bis share in a partnership 
does not entitle the assignee to interforo in tbo 
partnership or to require accounts or to inspect the 
books, but entitlee him solely to receive tbo shares 
of tbo profits as asceriaiood by the partners to 
which the assigning partners would otherwise bo 
entitled. It would hardly be possible to express 
more clearly the essential Don-assignability in a 
subsisting partnership of the position and rights of 
one partner in relation to the other partners. 

On tbo dissolution of a partnership however 
there is no occasion to limit quite so strictly the 

3. (1870) 6 Ch 725 : 23 L T 424: 18 W R 1094, 
Agriculturist Cattle Insurance Co., In ro. 


right of an assignee as regards transactions occur- 
ring after the dissolution. And accordingly under 
6 ub- 3 . 2 of 8. 31 it is provided that the assignee is 
not only ontitlod to receive the share of the part- 
nership assets to which the assigning partner is 
entitled as between himself and the other partners, 
but is also entitled for the purpose of ascertaining 
that share to an account as from the date of dis- 
Rolution. The result seems to bo that down to the 
date of dissolution the accounts have to be agreed 
to personally by the partners and the assignee is 
bound to accept the accounts as so agreed; and 
that tbo solo account the assignee is entitled to 
have taken in bis presence or to question is an 

account from the date of dissolution. 

• •••** 

What then are the rights of the original partners 
as regards the taking of the accounts on a dissolu- 
tion? Are there rights still reciprocal, personal 
rights involving mutual, personal trust and con- 
fidence? In my judgment, the only possible answer 
to this question is an affirmative one. The dissolu- 
tion of the bond between them is as to new enter- 
prises and transactions only. For the winding up 
of affairs of the partnership, the authority of each 
partner to bind the firm and the other rights and 
obligations of the partner.^ continue, as expressly 
rocognized and enacted by S. 38 of the Act of 1890. 
It is accordingly necessary for the proper liquida- 
tion of the firm’saffairsand thoascertainmontof the 
amounts divisible amongst or payable by tbo part- 
ners inter se, that each partner should personally 
account to. the others for his receipts and transac- 
tions in tbo winding up. The reciprocity of per- 
sonal obligation for this purpose is as comploto as 
it was under Ss. 28 and 29 during the continuance 
of the partnership. This being so, can an assignee 
of the share of a partner in a dissolved partnership, 
when requiring an account as from tbo date of 
dissolution, substitute for the reciprocal personal 
obligation of the assigning partner to account to 
the other partners a mere personal obligation of 
the assignee himself to account, while still requir- 
ing the other partners to discharge as towards him 
their personal obligations? Such a claim in my 
judgment involves a violation of the fundamental 
conditions of reciprocity and personal confideuiM 
involved in the partnership contract and it is 
directly negatived by the reasoning in the unani- 
mous iudgmoot of the Court of appeal, as delivered 
by the then Master of the Rolls, in (1902) 2KB 6G0> 

It must be remoinberod that s. 31 of the 
English Partnership Act of 1890 finds its 
counterpart in S.29 of the Indian Partner- 
ship Act of 1932 and the provisions of Ss. 2S 
and 29 of the English Partnorship Act, re- 
lating to the duty of partners to render 
, accounts and to the accountability of part- 
ners for private profit are to bo found in 
BS.9, IS, 15 and IG of the Indian Partnership 
Act of 1932. Wo can see no material point of 
distinction between the case before us and 
this Ciiae in (l92G) l Ch 77G^ and we can there- 
fore have no hesitation in following it. It 
has been argued that the share of a partner 
in a partnership concern is his own private 
property, that it is assignable under the pro. 

4. (1902) 2 KB GGO, Tolburst v. Associated Port* 

laud Cemoat Masulactuters (1900) Ltd. 
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visions of the Transfer of Property Act and 
that s. 130 ( 2 ), T. P. Act, gives the transferee 
of such a share a statutory right to 
-sucorinstitutc proceodings for the same in bis own 
numo without obtaiuing the transferor's consent 
to such suit or proceedings, and without making 
him a [Ktrty hereto. 

^Vo have no quarrel with this line of 
argument ; hut a suit by an assignee for 
recovery of the share of one partner in a 
partnership is one thing and a suit for 
rendering of accounts of a partnership as 
a preliminary to ascertaining the value of 
that shave is quite another thing; and while 
S. 130 ( 2 ), T. P. Act, confers on an assignee 
the rigltt to sue for such a share without 
impleading his assignor, it cannot in reason 
bo road as conferring on him the right to sue 
for the accounts of a partnership without 
his assignor being a party to the suit so as 
to enable all the partners in the partnership 
to fulfil their mutual and personal obliga. 
tions to account. Section 130 (2), T. P. Act, 
Ineither expressly nor impliedly abrogates 
the provisions of the Partnership Act. The 
position and rights and obligations of one 
partner in a partnership in i-elation to the 
other partners is clearly not a chose in ac* 
,tion and cannot bo assigned ; the share of a 
partner in a partnership is equally clearly 
^property and may bo assigned. Reliance has 
been placed by the learned advocate for the 
appellants on the case in (lS78) 8 ch D 218,® 
on the case in (1881) G A C Gi,® on the case in 
75 1 C 617,^ the judgment of a single Judge of 
the Nagpur Judicial Commissioner’s Court 
and on the case in 17 s L E S3i.® But none 
of these cases goes furtlier than laying down 
a proposition wo admit, that the share of a 
partner in a partnership is property and the 
right to recover it is a chose in action assign- 
able under the Transfer of Property Act. 

In our view therefore the assignors of the 
plaintiffs in Suit No. 7 of 102G, the present 
appellants were necessary parties to the 
suit and not having been joined till a suit 
for taking partnership accounts as against 
them was timo.harred the entire suit was 


A. I. R. 

liar constitution of the firm of Chellaram 
Tharumal, a peculiarity which attracted the 
attention of the learned Judge of the lower 
appellate Court and induced him to raise 
and decide in appeal for the first time an 
issue as to the legality of such a partnership 
in view of the provisions of the Companies 
Act. We are informed however that such 
firms are quite common in Sind and are by 
no means peculiar. While we think thati' 
this learned Judge could not in appeal forj 
the first time raise such a point, clearly a' 
mixed question of law and fact, wo would 
invite the attention of subordinate Judges 
to the necessity of raising the point whiohj 
could DO doubt witli advantage be raised 
and decided in other cases by a civil Ooiirb^ 
at the appropriate time. 

G.N./e.k. Appeals disviissed. 
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Davis C. J. and Lobo J. 

Hukumatrai Arjandds, a firm — 

Appellants 

v. 

Nandu Virumal and another — 

Respondents. 

Second Appeal No. 52 of 1938, Decided 
on 24th May 1940, against judgment and 
decree of Asst. Judge, Sukkur, D/- lOtb 
September 1938. 

Contract — Suk/cur Pass Godown Deliveri/ con- 
tract— Deliven/ chit received without pajpnent and 
which cannot be effectively used for oblainint; 
delivery without faymenl of 90 per cent, of •price 
of goods ts not document of title — First seller is 
entitled to refuse delivery to buyer ia exerciso 
of his right of lien as unpaid vendor. 

Apart from any established trade custom a deli- 
very chit or a delivery order is nothing more than 
a token of authority to receive possession of the 
goods which it covers. A delivery chit which is 
part and parcel of a contract on Sukkur Pass 
Qodown delivery terms and which is received with, 
out payment and which cannot bo effectively used 
for obtaining delivery without payment of 90 per 
cent, of the price of the goods is not a dooumont of 
title within the meaning of S. 2 (4), Sale of Goods 
Act. The delivery chit does not represent the goods 
or transfer possession thereof or entitle the holder 
to receivodoliveryfrom tho original seller. Irros^- 


. r J , ,, u u • tivo of whether ho had received the purchase price 

barred by limitation and should have been original seller is entitled to refuse 

dismissed. These second appeals therefore delivery to the holder of the obit in the exorcise of 


fail and must be dismissed with costs and wo 
order accordingly. We have in the course of 
thjs judgment made reference to the pecu- 

5. (1878» 8Ch b 218 7 47'L J Bk 70 : 88”L T 229: 
2G VV R 439, In ro Bainbridgc; Exparto Fletcher. 

6. (1881) 6 A 0 64 ; 29 W R G86, Caseela v. Ste- 
wart. 

7- (’24) HAIR 1924 Nag 146 : 76 I C 817, Shri- 
nath v. Kanhaiyalal. 

B V ^2 air 1926 Sind 18 ; 80 I C 642 : 17 
H 334, Visbiodad Kihalchand v, TbftW 6 rda 3 s 


his right of lion as unpaid vendor. The delivery 
chit therefore does not fall within tho purview of 
8. 68 (11. Sale of Goods Act : Briglish and Ind^n 
case law referred; 88 Col 127, Dating.^ t^P 80 0 2. 

Falehchand Assudamal — for Appellants. 

Srikrishendas B. Lulla and Kimalrax Bho^} 
— for Rospondonts 1 and 2, respeotiyoly- 

Lobo J. — This is a second appeal agaiMt 
the judgment and decree of the learnw 
Assistant Judge of Sukkur who in appeal 
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upheld fche judgment and decree of the sub- 
ordinate Judge of Sukkur in Suit No. 91 of 
1934 , decreeing the suit of the plaintiff against 
defendants l for Rs. 800 interest and costs 
and against defendants 2 for Rs. 31-.8.0, the 
price of a hundred empty gunny-bags. In 
the present appeal the appellants are defon- 
dants 1 in that suit, respondent l is the 
plaintiff and respondents 2 are original de- 
fendants 2. It may be mentioned that the 
judgment of the first appeal Court really 
covers two suits of a similar nature i Suits 91 
and 95 of 1934 and two appeals therefrom, 
N 08 . 168 and 1G3 of 1935. Inthissecoud appeal 
however we ore only concerned with suit 
No. 91 of 1934 and First Appeal No. 158 of 1035. 
and the point involved is one of some im- 
IK)rtance arising out of and affecting the 
largo wheat business done in Sukkur under 
what is called "Sukkur Pass Godown Deli- 
very" terms. 

The plaintiff Nandumal, proprietor of the 
firm of Virumal Kishendas, agreed to pur- 
chase from defendants i, the firm of Iluku- 
inatmal Arjandas on Gth October 1932 6th 
Asu 1989, 100 bags of wheat November vaida, 
at Rs. 3 - 4-3 per maund on Sukkur Pass terms. 
Delivery was due between ist and 80th 
November. On 20th November plaintiff re- 
ceived from defendants 1 a ‘delivery chit 
issued originally by defendants 2 the original 
sellers of those lOO bags wheat, and passed 
on through a chain of intermediate sellers by 
ondorsomont. Plaintiff presented the deli- 
very chit to defendants 2 at their godown on 
or about the 23rd when the wheat was 
weighed and put into bags furnished by the 
plaintiff. After this the plaintiff paid Rs. 800 
to his seller defendants 1 according to the 
usage of the trade. The plaintiff had in his 
torn sold these lOO bags of wheat along with 
other wheat to the Dembla Flour Mills and 
to them ho handed the delivery chit. When 
however the representative of the Dembla 
Flour Mills went todofondaot32for delivery, 
it was refused. The plaintiff thereon filed 
suit No. 91 of 1934 in the Court of the subor- 
dinate Judge, Sukkur, claiming Rs. 800 inter, 
eat and costs alternatively from defendants l 
and 2 both of whom he impleaded. The 
learned subordinate Judgedecreed the plain- 
tiff’s claim against defendants 1, the present 
appellants, for Rs. 800 interest and costs and 
against defendants 2, the present respon- 
dents 2, for Rs. 81-8-0, the cost of the lOO 
empty bags provided by the plaintiff. Defen- 
dants 1 appealed against this decision and 
defendants 2 filed cross-objections, but the 
appeal and cross-objections were dismissed 


and -the decree passed by the subordinate 
Judge was upheld. 

The pleadings in the suit are not on the 
paper book and it is not easy therefore to 
ascertain what case the appellants before us 
put forward in the trial Court. Before us 
the main argument made by the learned 
advocate for the appellants was that the 
delivery chit — or delivery order as he called 

it was a document of title, that, like a bill 

of lading, it represented the goods covered 
thereby and that defendants 2 were therefor© 
bound to give delivery to the party present- 
ing the delivery chit. As in this case defen- 
dants 2 failed to give delivery the plaintiff 
was entitled to recover damages for breach of 
contract from defendants 2 and not from 
defendants l. The custom of the trade in 
connexion with Sukkur Pass Godown Deli- 
very contracts is apparent from the record 
and may be put thus: A sells to B 100 maunds 
of wheat, November vaida, at a fixed rate per 
maund, and B executes a kabala in the form 
Ex. 63. B sells the same quantity to C, C to 
D, D to E, etc., Z being the last purchaser. 
For every such sale a kabala in tlie form 
Ex. G3 is executed by the purchaser in favour 
of his seller. In the vaida month between 
1st and 27tb, A tenders the goods to B by 
issuing to him a delivery chit in the form 

Ex. 103. The chit reads thus : 

“May God Ram Lelii” 


To 

B&bi 

Written from Now Sukkur. puj . . . . say® 
that 100 l)ag3 whe-it of NoveroUr NVaidu have Leon 
sold to you. You will take delivery of the same 
from our godown. 


Date 


Sd/ 


Z being the last purchaser who is to take 
delivery from A, the delivery chit is passed 
on by a series of endorsements from B to Z. 
Z pays 90 per cent, of the price of the goods 
to his seller Y and this process is repeated 
by each purchaser along the chain, A the 
original seller receiving the money from B, 
the first purchaser. Ou Z presenting his deli- 
very chit at a's godown he obtains delivery 
of 100 maunds of wheat. Thereafter the 
goods are analyzed and the balance, 10 per 
cent, of the price, is adjusted thereto and 
settled. This is clearly borne out by paras. 7 
to 9 of the kabala Ex. G3 and the finding of 
both the lower Courts on the evidence, espe- 
cially that of the principal between Mukhi 
Dwarkiidas which is referred to in the judg- 
ment of the first appellate Court. The 

learned Judge of the appellate Court states: 

One of these prioted forms is Ex. 68. The rele- 
vant clause in our case ia cl. 9. 01. 9 states that 
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tho purchaser takiug deliverj has to pay 90 pec 
cent, of the price at the time of taking the delivery. 
It is however not clear from tho agreement itself 
which purchaser — tho 6rst or the ultimate has to 
pay to tho original seller. As remarked by the 
learned Sub-JuJge it is to tho interest of all the 
parties concerned that delivery should be made to 
tho ultimate buyer and els. 7, 8 and 9 obviously 
refer to the delivery to tho ultimate buyer. How- 
over cl. 0 cannot bo understood to be that tho ulti- 
mate buyer had to pay to tho original seller. In 
fact wo have the evidence of Mukhi Dwarkadas 
(Ex. 01), a respectable merchant according to whom 
the seller had to be paid by the first buyer. In fact 
each purchaser had to pay his own vendor and so 
tho money passed on till it reached the original 
seller. As remarked by the learned Sub«Judge» evi- 
dcncc to explain ambiguous words in agreement is 
admissible. I have no reason to doubt tho evidence 
of Mukhi Dwarkadas and thus I too hold with the 
learned Sub-Judge that the price to the original 
seller bad to bo paid by the original buyer and not 
by the last man in the chain. In fact that propo- 
sition is not denied by any of tho parties. Defen- 
dant 2 admits that bo was to receive the money 
from the person to whom it was originally sold. In 
fact bis notice (Ex. 88) i.s to that very eOect. He 
has bold the original firm of ChhatomalGodhumal 
to bo responsible for these payments and not the 
plaintiff. Thus cl. 9 is clear in this respect that at 
tho time of taking delivery the original purchaser 
Chbatomal Oodhumal in our case had to pay 
defendant 2 and then only would the delivery be 
given. There is a further clause saying that the 
intermediary buyers and sellers have to pay each 
other and the only meaning that can be attached 
to this clause is that all those intermediary trans- 
actions would take place at tho same time when 
tho delivery of wheat was given. 

Tho clolivory chit in this case does not 
stand by itsoU; it is part and parcel of the 
contract on Sukkur Pass Godown delivery 
terms and its nature and purpose are clearly 
sot out in tho kabala in form Ex. 63, which 
is executed by ovary purchaser in a con- 
tract on Sukkur Pass Godown delivery terms. 
Tho nature and purpose of the delivery chit 
is thus set out in paras. 7 to 9 of the kabala: 

The seller will make delivery of goods between 
Ist and 27tb of tbo mouth of Waida; and ho will 
issue delivery chit by 10 A. M.; and that chit will 
be circulated by merchants in the town, from one 
band to another up to P. M. Other merchants 
will keep tbo chit with themselves for onobourand 
not more. If tbo goods be not sold by any party, he 
will sell tbo same by 4 P. M. and transfer tbo chit 
by 6 P. M. Tho party by whom tho goods may have 
been purchased and sold will not keep the chit 
with him for more than one hour. If bo keeps it 
for more time, bo will bo charged interest and go* 
down rent. 

Paragraph 8 provides : 

Tho seller will make delivory of goods within 
three days from tbo day on which delivery chit is 
Issued and tbo purchaser will roccivo it. . • . 
and paragraph 9 provides : 

Tho purchaser taking delivery of goods will pay 
^ tho Foiler 90 per cent, of tho prico at the very 
time. Tho remaining 10 per cont. will be paid by 
tna as per account after such is taken. Tho in- 


teemediary patties will pay and receive from one 
another. 

Any ambiguity in the wording of para. 9 
of the kabala is explained by the evidence 
on the record. "The purchaser” referred to 
in para. 9 is the ultimate purchaser taking 
delivery of the goods, and “ the seller ” re- 
ferred to in para. 9 is the ultimate seller. Asi 
it is clear that the delivery chit is obtained 
without payment and that delivery cannot 
be obtained on presentation of the delivery 
chit unless the purchaser presenting the 
same has paid 90 per cent, of the price of 
the goods to his seller and the original sel- 
ler who has to give delivery has received 
90 per cent, of his money, this delivery chit 
can scarcely be called a document of title 
to goods. Beliance has been placed by the 
learned advocate for the appellants on the 
dednition of "document of title to goods” 
contained in S.2, cl. (4), Sale of Goods Act, 
which defines "document of title to goods” 
thus : 

‘Document of title to goods' includes a bill of 
Lading, dock.warrant, warobouse-keoper's certifi- 
cate, wharfingers' certificate, railway receipt, war- 
rant or order for the delivery of goods and any 
other document used in the ordinary course of 
business as proof of tho possession or control of 
goods, or authorizing or purporting to authorize, 
either by endorsement or by delivery, the possessor 
of the document to transfer or receive goods there- 
by representod, 

But this definition is of no assistance to 


he appellants because, as held by their 
jordships of the Privy Council in 431 A 1C4,* 
ho words "used in the ordinary course of 
)usines 9 as proof of tho ^ssession or con- 
rol of goods or authorizing or purporting 

0 authorize either by endorsement or by 
lelivery the possessor of the document to 
ransfor or receive goods thereto represen- 
od” are all-important and govern the whole 
efinition, with tho result that all the docu- 
ments mentioned in S. 2 (4), Sale of Goods 
,ct, must be such as in tho ordinary course 
f business represent the goods. A delivery 
hit which is received without payment and 
rbich cannot bo effectively used for obtain- 
ig delivory without payment of 90 per 
3Dt. of the price of the goods is not a docu- 
lent which, in the ordinary course of busi- 

Qss, reprosoots the goods mentioned therein. 

olianco has also been placed by the learned 
Ivocato for tho appellants on the case in 

1 cal 127.2 but this decision does not supporc 
10 appellant9^bo^U36ji_wasJounlmJ'ii^ 

■ riRl fiTi R 1916 p 0 7 : 35 I 0 984 : 40 Bom 
130^? 48 I A 164 (P 0), Ramdaa VHhaldaS v. 

ImtJs-C.* m : 10 I 0 059, Anglo-mdi. Jau, 
Mills Co. V. OmadomnU. 
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case that by the usage of the juto trade in 
Calcutta pucca delivery oi’ders were issued 
only on cash payment and were passed from 
band to hand by endorsement and were sold 
and dealt with in the market as absolutely 
representing the goods to which they rela- 
ted. On the other hand, there can be no 
doubt whatever that apart from any estab- 
lished trade custom, a delivery chit or a 
delivery order is nothing more than a token 
of authority to receive possession of the 
goods which it covers. In Halsbury's Laws 
of England, vol. 29, iiailsham Edition at 
p. 143 it is stated : 

Delivery orders, warrante, written ongagomonU 
to deliver goods, and similar documents do not, 
like bills of lading, transfer pos^sion. They are 
more promises by the seller, being the issuer or 
transferor, to deliver, or authorities to the buyer to 
roc^ive possossion* Such docutncnts, uUhough thoy 
may purport to bo, or may commonly bo treated as 
transferable, are not negotiable instruments, unless 
there bo a trade us.xge to that ofloct. 

In 8 Bom 501^ it was held in connexion 
with the cotton trade in Bombay that a 
delivery order was to he regarded as a mere 
token of authority to delivery and that in- 
depondently of statute or custoin it did not 
enable a purchaser to confer a title upon a 
vendee or a sub-vendee free from the von- 
dor’s lien for the price. In 25 Bom L R 10G3* 

Mulla J., at page 1069 remarked : 

The common law drew a distinction between 
bills of lading and other documents of title, for 
while a transfer of a bill of lading was always hold 
to operate as a delivery of goods, a transfer of the 
delivery order or a dock warrant operates only as a 
token of authority to take possession and not as a 
transfer of possession. 

The learned Judge relied on the case m 
(1849) 2 n Tj C 309® and Blackburn on Sale, 
p. 302. In (1977) 6 Ch I) 196,® Jossel, M. R.. 
who delivered the judgment of the Court 


Again, 1 take this to bo settled law, that, as long 
as the vendor of goods remains in possession as 
vendor of those goods and is unpaid, ho has a lien 
as vendor for the unpaid purchase money. I take it 
that it is quite immaterial that the vendor has 
parted with the document, which docs or does not, 
according to law, transfer a title to the goods. He 
znay havd given a bill of lading which passes tbo 
legal properly in the goods, or ho may have given 
a delivery order, which though it docs not pass the 
legal title or property in the goods, enables the 
person receiving U to acquire possession of the 
goods and acquire a title in that way, but whatever 

3. (’84) 8 Bom 601, LoGoyt v. Harvey. 

4 . (’24) 11 AIR 1924 Bom 247 : 87 I C 67 : 47 Bom 
924 : 2.5 Bom L R 1068, Steel Btos.&Co., Ltd. v. 
Dayal Khatav & Co. 

5. (1849) 2 II L C 809 ; 13 Jur 266, SIcEwan v. 
Smith. 

6. (1877) 5 Ch D 195:46 L J Ch 335 : 86 L T 233, 
Imperial Bank v. London and St. Katharine 
Docks Co. 


ho has done in that respect does not destroy his 
right of lieu as long as he keeps possession of the 
goods as vendor and in no other character. 

In the present case respondents 2, the ori- 
ginal vendors of the goods, were unpaid ven- 
dors and their right of lien over the goods 
which were in their possession entitled 
them to refuse to give delivery to the holder 
of tlie delivery chit. 

In A I R 1924 Sind 137," Kennedy J. deal- 
ing with a contract on terras similar to the 
Sukkur Pass Godown delivery contracts, 
states : 

The contract in tbo suit is one of the usual type 
of forward transactions which aro made on the 
terms contained in a printed form of contract, 
where A buys a certain quantity from IS, and sells 
it to C who in turn sells it to D lofore the vaida 
day and so on, and the same quantity of goods be- 
comes the subject-matter of a chain of transac- 
tions. Actual delivery of the goods purchased is 
made by the first seller to the ultimate purchaser. 
A delivery chit is issued to the first buyer by tbo 
first seller, and passes hands by endorsement. The 
ultimate buyer passes it to tbo first seller and 
obtains delivery of the relative goods on theautho- 
rity of this chit. 

It is to the interests of all the parties concerned 
that delivery should bo made to the ultimate 
buyer. Appropriate clauses have been introduced 
in the contract form to provide for such delivery. 
The fact that delivery is so given does not how- 
ever create any privity of contract between the 
first seller and the ultimate buyer, and ordinarily 
each buyer would be bound to account to bis seller 
for the payment of the purchase money at tbo rate 
at which bo had agreed to purchase the goods. 

We have do doubt whatever that Id the 
present cose the delivery chit was nothing 
more than a token of authority to receive 
iwssession. It did not represent the goods 
or transfer possession thereof or entitle thol 
plaintiffs to receive delivery from the defen-J 
dants 2 irrespective of whether the defen. i 
dants 2 had received the' purchase price of, 
the goods, and defendants 2 were entitled* 
to refuse delivery to the plaintiffs in the 
exorcise of their right of lien as unpaid 
vendors. The only other point urged by the 
learned advocate for the appellants before 
us was that in this case the goods had ac- 
tually been appropriated to the plaintiffs by 
the defendants 2 and that the property in 
the goods had thus passed to the plaintiffs, 
and reliance was placed by the learned ad-^ 
vocate on the proviso to s. 53, Sale of Goods, 
Act. But the section can afford the learned 
advocate for the appellants no assistance' 
because the proviso to 8. 53, cl. (i) relates 
to a document of title to goods such as 
a bill of lading and not to a delivery chitj 
such as wo have in the present case. We 

7, ('24) HAIR 1924 Sjud 137 : 84 I C 672, Firm 

of Budburam v. Kimatrai Bhoiraj. 
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:uo of opinion therefore that there is no 
substance in the points of law which have 
heon raised by the learned advocate for the 
ajipellant, and that this case was properly 
decided by the trial Court and the appeal 
tlierefrom was rightly dismissed by the 
learned Judge of tlie first appellate Court. 
We accordingly dismiss this second appeal 
witl) costs. 

(I.N./r.k. Appeal dismissed. 

A. 1. B. 1941 Sind 82 
Davis C. J. and Tyabji J. 

Critnioal Rcvn. Apple. No. 2S8 of 1940, Decided 
on Srd October 1940, to rsTUe judgment of Add). 
SeFS. .ludge, Sukkur, D/- 29th June 1940. 

Bhairo Alurid Jagirani — Accused 

Applicant 

V. 

Emperor, 

fa) Penal Code (1860), S. 99 — Scope of — 
Constable not having power to arrest trying to 
arrest person meeting with resistance by third 
person — S. 99 does not apply. 

While the protection of S. 99 extends to acts 
that .are not strictly justifi.ible by law, it docs not 
extend to acts which are ultra vires and have no 
legal b.isis. The section applies indeed to a case 
where an oOicial has done wrongly what he might 
have done rightly but not to cases where the act 
could not have been done rightly at all by the 
ofTicial concerned. Hence where a police constable 
could not have rightly exercised the authority bo 
did in arresting a person unless bo had promoted 
himself to be an officer in charge of a police station 
or to the rank of a Sub.Inspector, there is no legal 
basis to bis action and if the constable is met with 
rcsistanco in the arrest, S. 99 cannot protect hU 
actions. (P 83 C 1] 

(b) Criminal trial — Revision — Interference 
by High Court. 

Where there has been a clear error in law result- 
ing in a sentence of six months rigorous imprison- 
ment upon the applicant, the High Court should 
interfere in revision. (P 83 C 2) 

Partabrai D. Punwani, Advocate-Qcntral — 

for the Crown. 

Davis C. J. — This is ao application from 
jail by one Bhairo, son of Murid Jagirani, who 
has been sentenced for an ofifenco under 
S. 323, Penal Code, to six months rigorous 
imprisonment, and prays to this Court that 
either his sentence should be quashed or 
that it should be ordered to run concur, 
rently with the sentence imposed upon him 
for an offence under S.19E, Arms Act. The 
two offences of which he has been convicted 
are part of the same transaction. We think 
that the conviction under s. 828, Penal Code, 
cannot be sustained, for the learned Addi- 
tional Sessions Judge has not sufiBciently 


considered the provisions of s.99, Penal 
Code. He states that the appellant bad no 
right of private defence against the police 
constable Ghulam Hussain who had appa- 
rently acted in good faith under colour oi 
his office in apprehending one Amil Jagi- 
rani, to whose assistance the appellant had 
gone and in whose defence simple hurt waa 
caused to the police constable Ghnlam 
Hussain who, the learned Judge found, had 
without lawful authority arrested him. 

It appears that while head constable- 
Dodo Khan and the police constable Gbu- 
1am Hussain and police constable Hamidali 
were returning from the village of Jagirania 
where they had gone to investigate a case 
they heard a gunshot not far from the road. 
They went to investigate and found the 
appellant Bhairo, one Amil Jagirani and 
another person. Bhairo bad a gun in his 
hand; Amil Jagirani was in the act of 
killing a partridge which it appeared Bhairo 
had shot. Amil Jagirani, it is said, was 
absconding after committing an offence 
under the Criminal Tribes Act. Police con- 
stable Ghulam Hussain caught bold of him, 
while Dodo Kban and police constable 
Hamidali went in pursuit of the appellant 
Bhairo and his other companion. In the 
meantime Amil Jagirani raised cries for 
help, and the appellant Bhairo returned and 
came to release Amil Jagirani from arrest 
at the hands of Ghulam Hussain, and he 
struck Ghulam Hussain with the butt of his 
gun and rescued Amil Jagirani who ran 
away; but the appellant was pursued^and 
overtaken by head constable Dodo Khan 
and police constable Hamidali. 

The appellant was convicted of an offence 
under s. 19 .E, Arms Act, and also of offences 
under ss.225 and 332, Penal Code, and sen- 
tenced to three months rigorous imprison- 
ment for the offence under S.225, Penal Code, 
and 8 months rigorous imprisonment for 
the offence under S. 332, Penal Code, and ho 
appealed to the Sessions Court against these 
convictions and the learned Additional Ses- 
sions Judge set aside the conviction under 
S.225, Penal (Jode. altered the conviction 
under S.332. I. P. C., to one under S.S23. 

I. P. C.. finding, we think rightly, that 
Ghulam Hussain bad no right to arrest Aoiil 
Jagirani and therefore the appellant wm 
entitled to free Amil Jagirani from the 
wrongful confinement in which a police 
constable was holding him. The learn^ 
Judge came to this conclusion because s^- 
tion 22 (3). Criminal Tribes Act. only aatbo^ 
rizes an officer in charge of a police station 
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or a police officer not below the rank ot a 
Sub-Inspector to arrest any person who is 
reasonably suspected ol having committed 
an offence made punishable under the sec. 
tion. Ghulam Hussain police constable was 
not an officer in charge of a police station 
nor was he a Sub-Inspeoter of police; ho 
had therefore no jurisdiction at all to arrest 
Amil Jagirani. Therefore, when Ghulam 
Hussain arrested Amil Jagirani he was not 
acting in the exercise of a lawful authority. 
Resistance in which hurt was caused to him 
by the appellant was resistance to the exer- 
cise by him of an unlawful authority and 
was not an offence under S. 332, I. P. C.; 
neither was an offence under S.225, 1. P. C., 
committed, for the resistance offered to the 
apprehension of Amil Jagirani by the appel- 
lant was not resistance to a lawful appre- 
hension but to an unlawful apprehension. 

Hl^vertbeless while the learned Addi- 
tional Sessions Judge held that the police 
constable was not entitled to the protection 
of these two particular sections, he held be 
wasontitled to the protection of 3.99, 1.P.C., 
though the learned Judge has not referred 
to this section nor has ho quoted it, stating 
merely that the police constable was acting 
in good faith under colour of his office. But 
that statement does not correctly represent 
the section. The section contains at the 
end of its first paragraph certain significant 

words and they are those ; though 

that act may nob bo strictly justifiable by 
law.” The inference from these words is 
that while the protection of the section ex- 
tends to acts that are not strictly justifiable 
by law, it does nob extend to acts which are 
ultra vires and have no legal basis. The 
section applies indeed to a case where an 
official has done wrongly what ho might 
have done rightly but nob to cases where 
the act could not have been done rightly at 
all by the official concerned. 

In this case the police constable Ghulam 
Hussain could not have rightly exercised 
the authority he did in arresting Amil 
Jagirani unless he had promoted himwlf to 
ho an officer in charge of a police station or 
to the rank of a Bub-Inspector. There was 
jtherefore no legal basis to his action. We 
^do not think therefore it can be said that 
ihis oot was nothing more than an act not 
^strictly justifiable by law within the moan- 
ling of s. 99 , 1. P. 0. If for instance, Ghulam 
Hussain bad been an officer in charge of a 
police station or hod been a Sub-Inspector 
of police and some mistake had occurred as 
to the offence under the Criminal Tribes 
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Act which Amil .Jagirani bad committed, so 
that it could not fall within the provisions 
of S. 22, Criminal Tribes Act, it might be 
said that S. 99, I. P.C., applied, for a police 
officer in charge of a police station or a 
Sub-Inspector may arrest without warrant 
under tho section for an offence made 
punishable under the section even though 
that off ence is not a cognizable offence. But 
this police constable bad no power to arrest 
under that section at all. Whether an act 
does or does not fall within the provisions 
of S. 99, I. P. C., is a (juestion of fact to bo 
decided in each case. 

We think therefore that S. 99, I. P. C., 
does not apply to this case. Wo think there- 
fore the appellant had a right of private 
defence on behalf of Amil Jagirani when he 
released him from what was an unlawful 
confinement or restraint, a confinement or 
restraint which bad no basis in law at all, 
and as be did not canse more hurt than was 
necessary, we do not see how tho conviction 
under S. 323, 1. P. C., can be sustained. We 
appreciate the fact that we are dealing with 
this case in revision. But where there has 
been, as wo think in this caso, a clear error 
in law resulting in a sentence of six months’ 
rigorous imprisonment upon the applicant, 
we think we should interfere. W'e therefore 
allow this revision application from jail and 
set aside the conviction and sentence under 
s. 323 , I. P. C. Tho applicant will then be 
left to serve bis sentence under s. 19E of the 
Arms .^ct. 

w.N./R.K. Application allowed. 
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Davis C. J. and Ttabji J. 

Criminal Rcvn. Appln. No. 286 of 1940, Decided 
OD 14 tb October 1940* 

Emperor 

V, 

Abubakar Muhammad Baksh Sheikh. 

(a) Criminal P. C. (189S), S. 497 — Criminal 
Procedure Code does not permit everything 
that it does not iorbid — Provisions of law must 
be closely followed — S. 497 does not authorize 
grant of bail in anticipation to persons not 
arrested or detained. 

The Criminal Procedure Code does not permit 
everything to be done that it does not forb!d« It 
requires that in matters relating to tbeadministra* 
tioD of law such as the arrest of the accused, tho 
graniiDg of bail to the accused, or in any other 
matters (or which the law provides the provis- 
ions of the law ahoold be closdy followed ; A I R 
1986 P 0 258, Btl. oti. [P 85 C 1, 2] 

Section 497 does not authorize and was not in* 
tended to authorize the grant of hail by anticipa* 
tion to persons who are not arrested or detained. 

CP 85 C 2] 
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(h) Criminal P. C. (1898), S. 497 —Discretion 
iirulcr S. 497 is judicial to be exercised according 
to law — Application for bail District Magis- 

trate forwarding application to subordinate 
Magistrate should not express by endorsing on 
application his inclination or disinclination to 
grant hail —Such method condemned. 

'I'hc discretion to be osercised under S. 497 by 
M;jgistratos is a judicial discretion according to 
l.iw. Consequently, a District Magistrate while for- 
warding an application for bail to bis subordinate 
Magistrate having jurisdiction should not express 
by endorsing on the application his inclination or 
disinclination togrant bail as such aneodorsomont 
may amount to a hint to his subordinate and may 
intorforo with the discretion to bo exercised by him 
and may ioi properly influence him in thedischarge 
of his judicial duties. (P 86 C 2] 

(c) Criminal P. C. (1898), S. 497 — Magistrate 
discovering bail granted by him to be without 
jurisdiction — He must forthwith commit accused 
10 custody. 

Where a Magistrate flnds that an order granting 
lull! passed by him was without jurisdiction be 
must commit the accused forthwith to custody and 
should not allow him to remain on bail pending 
the passing of a Goal order cancelling the bail bond 
and remanding him to custody inasmuch as there 
is no room for an interim order in such a matter, 

[P 87 C 1, 2) 

(d) Criminal P. C. (1898), S. 497 — Accused 
challaned for conspiracy to murder man with 
whose wife he had been intriguing — Accused 
as Magistrate recording dying declaration of 
deceased — Accused granted bail owing to dis- 
crepant evidence of approvers — Grant of bail 
held not justified in circumstances of case. 

An accused in u caj-o of criminal conspiracy for 
the murder of a man with whoso wife ho was 
alleged to have been carrying on an intrigue, also 
recorded as a ^^agist^ato a dying declaration of the 
doccased, the husband of the woman. The Magis- 
trate granted bail to the accused on the ground 
that there was a discrepancy in the ovidonce of the 
approvers but there was nothing to suggest that 
the discrepancy was incapable of explanation and 
would bo fatal to the prosecution case : 

/frh/ that the grant of bail in the unusual cir- 
cumstances of the case was not justified. 

[P 88 C 1) 

Partahrni D, Punirnni, Adiocntc-Geueral — 

for tbe Crown. 

Knzi Khudn Bnhsh and Ifnrdnsmal V. Tahiti 
ravi/ini — for Opponent. 

Davis C. J. — We called for the papers 
in a case where bail had been granted by 
the Additional Sessions Judge of Sukkur on 
28 th August 1910, to one Abubakar, who was 
head munshi at Shikarpur and who was 
challaned on a charge of conspiracy to nour- 
der one Tolarara at Shikarpur. Wo took 
action in this matter because the learned 
Sessions Judge, we think quite properly, 
sent to us a statement of facts relating to 
the proceedings in this matter before tbo 
District Magistrate, Sukkur, before the Sub- 
divisional Magistrate, Shikarpur and before 
the Additional Sessions Judge, Sukkur, and 


ho was careful with great propriety to make 
no comments upon the order of the Addi. 
tional Sessions Judge who in this matter 
exercised a jurisdiction equal to his own. 
But the learned Sessions Judge did point 
out that it appeared that in this matter of 
bail to this Government servant on this 
very serious charge of conspiracy to murder 
the District Magistrate, Sukkur, and the 
Sub-divisional Magistrate, Shikarpur, had 
shown complete indifference to the law and 
the learned Sessions Judge, Sukkur, drew 
an inference which none acquainted with 
tbe circumstances of life in the mofussil 
would say was wholly unreasonable that 
this complete indifference had been shown 
because the suspect was a’ revenue officer, 
a subordinate of the District Magistrate 
himself, the chief revenue officer of tbe 
district. Therefore, it appeared to us that 
this was a case in which of our own mqlion 
we should call for the papers and we did so 
and wo informed tbe District Magistrate, 
Sukkur, of what we had done and asked 
him whether be wished to be beard as it 
appeared to us that tbe propriety or illega. 
lity of his order might be called in question 
as it might be read as a direction by him 
as an executive officer to a subordinate of 
his to make as a judicial officer a particular 
order which on the face of it appeared to 
be unlawful and tbe District Magistrate, 
Sukkur, has been good enough to send us 
an explanation of his action which we shall 
consider in due course. 

It appears that on 2Dd August 1940 an 
application was presented to the District 
Magistrate, Sukkur, by one Abubakar who 
described himself as head munshi, Rohri, 
in which he stated that he was taluka head 
munshi at Shikarpur from whore he had 
been transferred to Rohri that some time 
back one Mulibai of Shikarpur had been 
challaned for the murder of her husband, 
that enemies of his had been trying to im- 
plicate him in the case, that be had learnt 
that the police were challaning him on mere 
suspicion, that there was no evidence con- 
necting the applicant with the offence that 
tbe applicant was a Government official and 
a respectable man and that he prayed tpa 
in the event of the police challaning him. 
ho should he allowed to remain on bail. J® 
was stated that there was no 
tampering with the evidence, that ® 
prepared to bind himself not to go to SbiK^- 
iur except if be was called by the 
and that be was 

that purpose, and he asked that lestruetions 
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might be sent to the City Magistrate, Shikar, 
pur, and the Public Prosecutor, Sukkur in 
accordance with his application. This appli- 
cation was presented apparently on 2nd 
August 1940, and did successfully anticipate 
the action of the police because ho was not 
ohallanoil until 6th August. Now it is obvious 
to us that the District Magistrate, Sukkur, 
in proper obedience to the provisions of the 
Criminal Procedure Code, by which he. like 
any other subject of the Crown, is bound, 
should have returned this application at 
once to the advocate who presented it, as a 
most improper application; bo should have 
done nothing which in any way could be 
construed as supporting the proposals con- 
tained in this application, nor should he 
have made any endorsement upon the ap. 
plication except one expressing his disap. 
proval of it and drawing the attention of 
the applicant to the provisions of S. 407 (1), 
Criminal P.C. But the District Magistrate, 
however high may have been his motives, 
did not act, as he was bound to do, in 
accordance with the provisions of the Cri- 
minal Procedure Code, but he made the 
following improper endorsement upon the 

application : i 

Forwarded with coinplimeBts to Sub-divuional 
Magifltnito, Sbikarpur. The ball U to bo 
by him but i( thoro is aoy necessity to take the 
furtbor precaution oC binding bini over from going 
to Sbikarpur, that can bo done. 

And it is clear from the order passed by 
the Sub-divisional Magistrate, Mr. Mangha- 
sing Gulabsiug, that same day namely ‘ind 
August 1940, that the Sub.divisional Magis- 
trate took what ho thought was a hint from 
his superior officer — perhaps, we should 
say, not so much the Sub-divisional Magis- 
trate, Sbikarpur, but the Deputy Collector, 
Sbikarpur, or whatever be his correct des- 
cription as a revenue officer — took the hint, 
or what he believed to be the bint of his 
official superior, the Collector of the Sukkur 
district, and at once granted bail to this 
Abubakar in tlie following order : 

Mr. Abubakar appeared in Court for giving bail 
under S. 497, Criminal P. C. Interim bail in tbo 
gum of Rs. 6000 to be taken for appearance in this 
Court or the Court to which the case may bo chal- 
laned. The applicant to bo bound down not to 
tampier with tno evidence or gowlthout permlsRion 
to Sbikarpur. Formal date of appearance fixed lor 
iStb August 1940. 

This order clearly can be justified by no 
provisions of the Criminal Procedure Code 
land learned Magistrates, who are revenue 
officers, would bo wise to remember in 
future that the Criminal Procedure Code, 
does not permit everything to bo done that 


itdoesnot forbid. It requires that in matters 
relating to tho administration of law, such 
as tbo arrest of the accused, the granting of 
bail to the accused, or in any other mat- 
ters for which the law provides, the provi- 
sions of the law should be closely followed. 
This is no now doctrine promulgated by this 
Chief Court, but has the authority of the 
Privy Council : see 17 Lab G29.‘ Reference 
to S. 497 . Criminal P. C.. will show quite 
clearly that tho section does not authorise 
and was not intended to authorise the grant 
by anticipation of bail to persons who are 
not arrested or detained; and it would ap- 
pear that, as it might lie thought the District 
ilagistrate attempted to bind tho judicial 
discretion of the Sub-divisional Magistrate, 
before the Sub-divisional Magistrate had 
tbo material before him on which bis judi- 
cial discretion could bo exercised, so the 

Sub.divisional Magistrate attempted to bind 
by anticipation the judicial discretion of 
some other Court, if necessity should arise, 
for, in his order he uses tbo words .... 
or the Court to which the case may 1)6 
challaned.” 

Now the learned District Magistrate 
assures us that he had no intontion what- 
ever to do what the learned Sessions Judge 
thought he intended to do, and that his 
order does not properly bear the meaning 
which it is clear the Sub-divisional Magis- 
trate by his hasty and obedient order gave 
to it. While wo accept the learned District 
Magistrate’s assurances as to his intentions, 
we must point out that if he bad himself 
strictly abided by the law which it was his 
duty to enforce, and of which he should by 
his own scrupulous observance be an exam- 
pie, if he bad returned the application to 
this Abubakar and bis advocate, as he 
should have done, this misunderstanding 
could never have taken place. His endorse- 
ment can bo justiBed under no provision of 
the Criminal Procedure Code, and we must 
point out very clearly to the District 
Magistrate, that ho has as a Magistrate no 
powers in this and other matters within 
the scope of the Criminal Procedure Code 
which the Criminal Procedure Code does 
not confer on him as on other District 
Magistrates. On the other liand, had tliis 
mistake not occurred, it miglit be said the 
subservient mind of this Sub-divisional 
Magistrate as Deputy Collector to the Dis- 
trict Magistrate as Collector would not liavo 

1 (’36) 23 AIR 1936 1’ C 253 : 163 I C 881 : 17 

Lab C29 ;37 Cr L J 897 : 03 I A 372 (PC), Na/.ir 

Ahmed v. King-Emperor. 
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heon m:ulo ao manifest. So it may be said 
that out of tliese improper proceedings this 
nuieli good has come, if good it can be 
callocl. But the District Magistrate in his 
explanation explains to us the circum- 
stances under wliicli this endorsement was 
made. He did not, he says, intend in any 
way, by tlie use of the words “the bail is to 
I'G granted to him . . . to convey thereby 
an order to a subordinate ; what he meant 
to say was that if bail was to be granted at 
all, the bail was to be granted by the Sub- 
divisional Magistrate, and that he suggested 
that if bail were to be granted, there might 
be the necessity to take the further precau- 
tion of binding the appellant down from 
going to Sbikarpur. Perhaps it will be as 
well to set out at length part of the expla- 
nation given us by tlie learned District 
Magistrate. He says : 

I romeniber dealing with this matter and when 
the advocate for the accufod applied to rao for bail 
I said that as the case was not l^foro mo I had no 
jurisdiction and he should approach the Magistrate 
before %vhorn tho case was ponding. The teamed 
advocate then said that on account of my order 
Buspending the applicant, the Magistrate would 
not entertain the application andlsaid that it was 
open to any Magistrate to consider tho case on 
merits and I would not interfere, but in this par- 
ticular case if additional precautions were necessary 
in view of tho peculiar position of tho accused they 
also should \ Q taker]. It was after these discussions 
that tho endorsomont was written. 

Though my endorsement is capablo of the inter- 
protation put by the learned Sessions <Tudge» tho 
above e:^pJaoation will make it clear that what 
hastily written oodorsemont bad meant was that 
it is for the Magistrate concorned to grant bail or 
not, but oven if ho docs so ho should take addi- 
tional precautions. If there was any intorforonco 
on my part it was the latter half of tho endorse- 
ment which suggested my anxiety to con.sidor extra 
precautions in case tho Magistrate did consider the 
case fit for bail, and perhaps the hesitation noticed 
by the Se.^sions Judge was duo to this bint which 
indicated my disinclination, Kvon tho learned 
ploador understood this to bo my meaning and 
agreed to approach the Magistrate concerned. 

All ^vo can sny is that tho learned Dis- 
trict Magistrate failed entirely to convey to 
his subordinate by the words he used bis 
real purpose and intention, and wa think 
that the learned District Magistrate's own 
explanation of his endorsement and the 
order of the Sub-divisional Magistrate, who 
so quickly followed it, shows how necessary 
it is that District Magistrates should abide 
strictly by the provisions of the Criminal 
Procedure Code, and that endorsements of 
this sort should not bo written even hastily. 
Then the learned District Magistrate goes 
on to say : 

That I had uo intention to interfere in the matter 


A. I B, 

and certainly not to grant him bail could begather- 
^ from the following: (1) The applicant had asked 

hi8 application to instruct the 
him Y^Slsirate and the Police Prosecutor to grant 
him bail and had I been oven inclined to do so 
I could easily have manifested my inclination by 

the non-committal statement, ‘ The District 

Alsgistrate has uo objection/ 

With all respect to the learned District 
Magistrate, we think again that this shows 
a misapprehension of the provisions of s, 497 , 
Criminal P. C,, and of bis judicial relation 
as District Magistrate and not as Collector 
to his magisterial officers acting as judicial 
officers and not as revenue officers in pro- 
ceedings under s. 497, Criminal P. C. The 
discretion to be exercised under this sec- 
tion by Magistrates is a judicial discretion 
according to law. It was not for the District 
Magistrate to indicate his inclination or his 
disinclination to the granting of bail to the 
applicant. As he himself says, he had no 
jurisdiction in the matter. Therefore when 
the learned District Magistrate writes ; 

Had I been even inclined to do so (that is, to 
instruct the City l^Iagistrate and the Police Prose- 
cutor to grant the applicant bail), I could easily 
have manifested my inclination by the non-com- 
mittal statement, ‘. . . The District Magistrate has 
no objection,' 

the District Magistrate himself reveals howj 
by a few words subordinate Magistrates, 
who are also the subordinates of the execu- 
tive Government, might be improperly in- 
fluenced in the discharge of their judicial 
duties. Had the learned District Magis- 
trate made this non-committal statementl 
he would again have done what was wrong, 
for he would have offended against the pro- 
visions of S. 497, Criminal P. C., and offended 
also against the judicial independence of his 
subordinate Magistrates and have expressed 
by implication an opinion which at that 
stage of the case he bad no lawful power 
and no lawful right to express, But tho 
learned District Magistrate says : 

Iiittcad of doing so. I clearly pointed outfor tried 
to point out) to tho Magistrate his responsibility in 
tho matter by stating ho was responsible for grant- 
ing bail and that in this particu].ir case even if bo 
did so additional precautions would be necessary. 

Again we say that if that was tho learned 
District Magistrate’s intention, he failed by 
want of tho use of appropriate words to 

M •* 1 


convey his intention to tho Sub-divisional 
Magistrate. Tlion the learned District Magis- 
trate goes on to say : 

(2) Referring the accused and his caso to too 
Sub-divisional Magistrate who is in tho grade 
Deputy Collector and so is less ?nf; 

sure or influence in such cases, than w tne r 
Magistrate, within whose ordinary jurisdiction w® 
case lay, who is of the grade of a muk J • 
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shows my anxiety to select a more dependable 
tribunal. 

Bat if the Sub-divisional Magistrate ia 
less amenable to pressure or influence than 
a City Magistrate— and the possibility that 
an ofticer in the position ol a City Magis- 
trate should be amenable to pressure or 
influence in such coses, fills us with appre- 
hension and alarm — it appears that while 
the Sub-divisional Magistrate might be loss 
amenable to pressure or influences from 
persons other than the District Magistrate, 
he himself at least considered that so far as 
bis official superior, the District Magistrate 
and Collector himself was concerned, ho was 
not judicially free. We accept, however, the 
assurance of the District Magistrate that ho 
acted in good faith and bad no intention to 
offend against the law; and therefore we do 
not intend, as we might otherwise have 
done, to transfer this case from his district. 

return, however, to the learned Sub. divi- 
sional Magistrate of Shikarpur : after ho 
had passed an order, clearly unlawful, on 
2nd August, he passed another order on 22ad 
Augvist; and hero apparently he appreciated 
the difficulty of his position, for his order 
is as follows : 

While bearing the bail applications on behaif of 
accused Dharmu and Mull on 21st August 1910, it 
^as brought to the notice of this Court by the 
public prosecutor that the Court was not compe- 
tent to order the bail of the accused Mr. Abubakar 
as ho had not been cballoned on the date on which 
order for his bail was passed. Such being the posi- 
tioii I have no option but to cancel his bail. 
Notice to bo sent to him to appear in tbisCourton 
28th August 1910, when final orders cancelling his 
bail and remanding him to custody, will bo passed. 

It appears so far as we can see from the 
record that the order of 2nd August was 
taken by the interested parties as an order 
granting bail, and from the order of the 
same learned Magistrate dated 22nd August, 
this order was manifestly without jurisdic- 
tion and illegal. We see no reason why the 
accused should have been granted six days 
for this most illegal and improper order 
further to remain in force, for it appears to 
us that the proper thing for tho Sub-divi- 
sional Magistrate to have done, when it was 
quite clear that the order of bail he had 
passed was without jurisdiction, was to com- 
mit the accused forthwith to custody. But 
he did not do so and a further favour was 
shown to the accused now challaned in a 
lawful way in the Court of the Sub. divi- 
sional Magistrate by allowing him still to 
remain on bail so that ho might apply to 
the Sessions Court. This is not clearly stated 
in tho order of tho Sub-divisional Magistrate 


himself, but clearly it is implied by the fact 
that time was unlawfully given and an ap- 
plication was made to the Additional Ses- 
sions Judge, Sukkur, and an order was 
passed by him on this very same day, 2 Sth 
August, on which this accused had to appear 
in the Court of the Sub-divisional Magis- 
trato, Shikarpur. when, in the words of the 
order of tho Magistrate, “final orders can- 
celling his bail and remanding him to cus- 
tody will be passed.” What room there was 
for an interim order as against a final order 
in this matter wo do not know. So^ far as 
the order of the learned Additional Sessions 
Judge, Sukkur, is concerned, we have no 
desire to comment on it at length, because 
wo intend setting it aside, and to cancel the 
bail of the accused, so that he may apply, if 
he is so advised, to tho Sub-divisional Magis- 
trate of Shikarpur for bail when the Sub-di- 
visional Magistrate. Shikarpur. will, we hope, 
exercise in this matter a free and indepen- 
dent judicialdiscretion.asinall other matters 

brought before him as a Magistrate, and 
such as S. 497, Criminal P. C., contemplates. 

We think that when the bail application 
was made to the Additional Sessions Judge 
on which the order of 28tb August was pass- 
ed, and when enquiry was made, the Addi- 
tional Sessions Judge should clearly have, 
found that the Sub-divisional Magistrate 
bad acted without jurisdiction, bad not 
exercised a proper discretion, should have 
cancelled the unlawful and improper order 
of bail dated 2nd August, and sent the matter 
back to the Sub-divisional Magistrate to deal 
with it according to law. Instead the learn, 
od Additional Sessions Judge entertained 
apparently the application from this Abu- 
bakar, heard Mr. A. S. Pir/.ada for the 
applicant, and Mr. A. M. Pirzada for tho 
Crown, and passed an order which appears 
to us on the face of it not easy to under- 
stand; and, indeed, it appears to us to be an 
incomplete and premature appreciation of 
some of the evidence only. For instance, 
the learned Judge appears to have based bis 
order upon tho fact that there was a discre- 
pancy in the evidence of the two approvers. 
But it does not appear that this is a discre- 
pancy incapable of explanation or that when 
the case came to be tried before a proper 
Court and this and other evidence was 
brought on the record, this discrepancy 
would be fatal to tho prosecution case. 
Clearly the case cannot turn upon this one 
discrepancy referred to by the Judge in the 
evidence of Sital and Dharmu. 

Tho learned Public Prosecutor for Sind, 
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who aj^pearecl as a defence counsel to sup. 
port the case of the opponent as against the 
Advocate-fjeneral who appeared for the 
Crown, and who could not support the order 
of tl^o Magistrate or the Additional Ses- 
sions Judge, mentioned to us, for instance, 
that tlioro was a dying declaration by the 
deceased Tolaram in this case, who, it is 
tho case of the prosecution, was murdered 
because of tlie intrigueof this Abubakar with 
his wife. But in the course of the inquiry 
before us it appeared that the first dying 
declaration was in fact recorded by this very 
Abubakar, this very accused person, in his 
capacity as the head munshi and second 
class Magistrate, Sbikarpur. It is, we think, 
an unusual situation, where an accused in a 
case of criminal conspiracy for the murder 
of a man with whose wife it is alleged he 
was carrying on an intrigue, also records as 
a Magistrate a dying declaration of this man, 
the luisband of the woman. But all this 
appears to us to show how undesirable it 
was in a case of this nature where these 
complications exist, that the Additional 
Sessions Judge should at that stage of the 
case have decided in this incomplete and, 
wo think, premature manner the case in 
favour of tlio accused, and should have 
granted bail. Tlie order of the Additional 
Sessions Judge does not on the face of it 
satisfy us tliat this was a proper case in 
which bail should liave been granted by 
him. 

It may be that when the case comes 
before the Sub. divisional Magistrate and 
he sets out more carefully and at greater 
length the case for the prosecution, it will 
appear to him proper in tlie exercise of a 
free and judicial discretion, that this is a 
case where according to the terms of S.497, 
Criminal P, C., bail should be granted. We 
make it clear that we do not wish by any- 
thing we have said in this order to influence 
in any way the exercise by him of his free 
and judicial discretion, and tho fact that we 
cannot accept as satisfactory in the circum- 
stances the order of the Additional Sessions 
Judge, does not mean that the Sub-divi- 
sional Magistrate in the exercise of his free 
and judicial discretion on the material before 
him should not grant bail if a further appli- 
cation is made to him. 'We only say that in 
the circumstances of this case we consider 
the order of the Additional Sessions Judge, 
Sukkur, an improper order and should be set 
|aaide. For the reasons we have given, we 
also consider that both fcheordersof theSub- 
dwisional Magistrate, Sbikarpur, in this 
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matter were also improper orders and should 
be set aside. We therefore cancel the bail 
granted by the Additional Sessions Judge^ 
Snkkur, and remand the accused to custody. 
It IS open to him now, in proper form, to 
make his bail application to Sub-divisional 
Magistrate, Sbikarpur, if so advised. 
g.n./r.k. Order accordingly. 
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First Appeal No. 40 of 1938, Decided on 18th 
October 1940, against judgment and decree of First 
Class Sub.Judge, Hyderabad* D/- 7th July 1938. 


Mulchand Chandumal and another 

Defendants 1 and 2~Appellants 

V. 

Harhishhidas Parmanand aiid others 

Plaintiffs 1-4 and Defendant 3 — 

Respondents. 

(a) Practice — Pleadings — Plaint returned to 
plaintiff for presentation to another Court but 
subsequently represented to former Court and 
re-admitted without giving samenumber — True 
copies of defendant’s written statement in first 
proceeding put on record in subsequent pro- 
ceeding without any objection by plaintiff or 
defendant — They held must be taken to have 
accepted these true copies as pleadings of de* 
fendant. 

In a shit the plaint which was at first returned 
to the plaintiffs for presentation to another Court 
was subsequently represented to the same Court 
when it was readmitted without giving to the suit 
on re^admission the same number ns was given to 
tho proceedings in the old suit. However, true 
copies of the defendants' written statement in first 
proceedings wore put upon tho record in these pro- 
ceedings, and neither plaintiff nor tho defendant 
objected : 

Held that it must bo taken that they accepted 
these true copies of these written statements as tba 
pleadinirs of the defendants in tho case. 

[P 89 Cl, 9] 

(b) Civil P. C. (1908), S. 92 — Point that suit 
instituted under S. 92 was not validly instituted 
as it was not instituted by all those to whom 
consent was given raised for first time in appeal 

Facts not in dispute — Point can be allowed to 

be raised for first time in appeal. 

If the facts are in dispute, the point that the 
suit was not instituted by all those to whom con- 
sent was given to institute tho suit by tho Coliwtof 
undor S. 92 read with S. 93, Civil P. C., and thc^ 

fore was not validly instituted should not be allowed 

to be raised for the first lime In appeal. But where 

there is no dispute about the facts, the point can 

bo ftllowed to bo raised for tho 6rst limo in “P^'* 

[P 89 0 

(c) Civil P. C. (1908), S. 92 -Applicability 0 ^ 

S. 92 docs not depend upon whether defendant 
had or had not objected to form of suit. 

The applicability of 8. 92 does not 
whether the defendants had or had not taken 
jection to the form of tho suit. The Legislature re- 
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quires tbiit if a suit of this klud U to be instituted 
it must be instituted in a particular way, and it is 
not open either to tho plaintiCa or to the defendants 
as it were, to contract themselves out 
tion. Li- JO ^ -iJ 

• (d) Civil P. C. (1908). S. 92 — Consent to 
institute suit given to certain individuals— Suit 
instituted by some of them only is not validly 
instituted. 

Where conscut has been giveo to two or more 
persons, only some of those persons, even if they 
are more than two cannot institute tho suit. A 
condition precedent to tho valid institution of the 
suit is tho fulfilment of tho conditions of the con- 
sent which has been given. The section does not 
contemplate that some of those j«rsons should 
institute a suit as plnintiHs while others who.alter 
consent is given, have changed their minds, should 
be joined as defendants: AIR 1938 PC 
AIR 1930 Mad 129, Ref. on. tP 90 C 2J 

(e) Civil P. C. (1908). S. 92— Phrase “iwo or 
more persons”— Meaning explained. 

The phrase in 8. 92 "two or more persons” 
means two or more individuals who are named or 
so de.<M:rlbed in the consent that they 
ficd. IP91C1J 

/Tinioirfii Bhojraj — for Appellants. 

Fatehchand Assudomal — for Respondents. 

Davis C. J. — This is an appeal against 
the judgment of the Grst class subordinate 
Judge at Hyderabad who decreed the plain- 
tiffs’ suit under S. 92. Civil P. C.. praying for 
tho removal of the two defendants by name 
Mulchand and Oassomal from tho position 
of trustees of a public charitable trust lor 
tho benefit of tho panchayat of the Hindu 
Punjabis of the Darya caste of Hyderabad, 
and certain others, lieneficiarios in the trust, 
and lor nn injunction restraining the defon- 
danbs from alienating, interfering or damag- 
ing tho trust property. It appears from the 
outset that there was some doubt oa to the 
Court in which this suit should be insti- 
tutod. For instance, the learned J udge points 
out that there was on the record no written 
statement of tho defendants, for tho plaint 
was at first returned to tho plaintiffs for 
presentation to the proper (Jourt and was 
then represented to the same Court when it 
was ro-admitted without giving to tho suit 
on re-admission the same number as was 
given to tho proceedings in the old suit 
when the written statement already filed 
by the defendants in the first suit would 
automatically have become part of the re- 
cord of the proceedings in the second. How- 
ever, true copies of the defendants written 
statement in the first proceedings were put 
npon the record in these proceedings, and 
neither plaintiff nor tho defendant objected. 
ITboroforo it must ho taUen that they ac- 
Icepted these true copies of these written 
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statements as the pleadings of tho defen-/ 
dants in the case. 

There appears however to have been a 
more serious irregularity in the institution 
of the suit to which objection was taken in 
the memorandum of appeal but to which no 
objection was taken by the defendants in 
tho suit in tho trial CJourt, and it is urged 
l)efore us by the learned advocate for tho 
respondents that tho defendants should not 
be allowed in appeal to take this point 
for the first time, this ix)int being, that tho 
suit was not instituted l>y all those to whom 
consent was given to institute the suit by 
tho Collector under S. 92 read with S. 93, 
Civil P. C. ^Yero the facts in any way in 
dispute, we might have said that though 
S.92 is clearly to bo strictly construed, \ye 
have before us, raised for the first time in 
an appeal, a mixed question of law and fact, 
that this was a case on facts of which the 
other side should have had due notice and 
time to meet, and that we would not allow 
such a case to bo raised in appeal for the 
first time. But there is no dispute about the 
facts in this case. It is not disputed that a 
petition to the Collector to give his consent 
under S. 92, Civil P. C., to the institution of 
this suit was made by five persons, and that 
as, after consent was given, one of the five 
|)ei‘Son8 was unwilling to be a party to tho 
institution of the suit, he was joined as a 
party as defendant 3. But we do not think 
that when S.92, Civil P. C.. permits consent 
to be given to certain individuals, to insti- 
tute a suit relating to a matter of public 
concern, that the section contemplates that 
some of those persons should institute a suit 
as plaintiffs while others who, after consent 
is giveo. have changed their minds, should 
bo joined as defendants. 

Reference baa been made in arguments 
before us to a case of the Privy Council re- 
ported in 32 S L R 749,* and it was urged on 
behalf of the respondents, who are tlie 
jdaintiffs, that according to this judgment, 
tho absence of one plaintiff from the record 
as a plaintiff does not matter if ho is upon 
the record as a defendant. It is true that in 
tho Privy Council case one of tho persons to 
whom consent was given for the institution 
of the suit, and who was joined as a plain- 
tiff in tho institution of the suit, was in the 
appeal joined as a respondent. But tho 
meaning and effect of their Lordships’ judg- 
ment, as wo read it, is not that tho plain- 

1 (*38)^ AIR 1938 P C 184 : 174 I C 870 ; 05 I A 
198 ; 32 S L B 749 ; I L R (1938) Lah 333 (P C). 
aH Begam v. Ikidra uMdlam Alikban. 
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{ill to \vh(iin consent among others -was 
given to institute a suit and who changed 
liis mind thereafter should be joined as a 
defeudant, but only that provided the suit 
was proiierly instituted, what happened 
thereafter was not afl'ected by the provi- 
sions of 5.02, Civil P. C. Their Lordships 
say (page T.’jO ; 

Wboro the consent in writing of the Advocate- 
frcnoral or Collector has been given to a suit by 
three person? as plaintiffs the suit cannot validly 
lio instituted by two only. The suit as instituted 
must conform to the consent. On the other hand, 
if the three persons join as plaintiffs and two of 
them (lie ponding suit, the suit does not Income 
defective or incompetent: 48 I A 12.2 There is no 
provision wh.itover in tho Code for recourse being 
had to tho Advocate-General or Collector during 
the course of a suit or of any proceediiigsin appeal. 
As sub-s. (2) of S. 92 sufficiently shows, the con- 
sent in writing i.? a condition of tho v.alid institu- 
tion of a suit and has no reference to any other 
stage. When once validly instituted it isaropreson- 
tative suit subject to all tbeincidcntsaffectingsuits 
in general and representative suits in particular. 

We do not think that the judgment can 
ho read as an autliority for the argument 
that s. 92, Civil P. C., sliould not be strictly 
construed, conferring as it does upon cer- 
tain individuals certain rights which they 
would not otlierwise possess. We may also 
l ofor to a case reported in 53 Mad 223^ where 
it is laid down that 

a suit under S. 92, Civil P. C., must be instituted 
by all those who obtain sanction: if not, it is inva- 
lid and the defect cannot be cured by impleading 
Huch of tho.-e who have not joined as plaintiffs, as 
defendants to the cause. 

The Judges in that case referred to two 
other Madras cases, 29 M L J 231* and 33 Mad 
1192.'’ The learned Judges in that case refer 
to *' sanction,” but reference to S. 92, Civil 
P. C., itself will show that what is to be given 
is not sanction but consent, the word "sanc- 
tion” being used in a different sense in S. 93, 
Civil P. C. But this makes no difference to 
the judgment in that case. In that case the 
learned Judges pointed out how necessary 
it is that s. 92, Civil P. C., should be strictly 
interpreted, for the consent given by the 
Advocate-fieneral or by the Collector is a 
consent given after a consideration of the 
many factors involved in tho proper grant- 
ing of a consent, and one most important 

2. (’21) 8 A 1 R 1921 P C 123 : 62 I C 737 : 48 I A 
12 : 48 Cal 493 : 17 N L R 37 (P C). Anand Rao 
V. Ramdas rJadur.iin, 

3. (’30) 17 A I R 1930 Mad 129 : 124 I C 220 : 53 
Mad 223 : .58 L J 39, Pitcbayyft v. Venkata- 
krUhnamacharlu. 

4. (’16) 3 AIR 191G Mad 762:31 I C 236:29MLJ 
231, Bagivannarayana v, Pcruma)lachar 3 'ulu. 

5; (’15) 2 AIR 191,5 Mad 127 : 26 I C 202 : 88 Mad 
1192 ; 27 MLJ 241, Vonkatcjiba Malia v. Ramayya 
Hegade. 


factor must be the character and position of 
those who apply for the consent to institute 
what IS really a representative suit relating 
to a matter of public interest and import- 
ance. The object of requiring consent for the 
institution of the suit is, as the learned 
Judges pointed out, not only to safeguard 
the rights of the public, but also to safeguard 
the rights of the institution and the trustees. 
The suit being a representative one, it is 
necessary to see that persons who come 
forward are persons having an interest in 
the trust properties and persons who can 
safely be trusted with the conduct of the 
suit. Even though the public are technically 
parties, still the plaintiffs who file the suit 
have very large powers in the shaping and 
the conduct of the suit. As a matter of 
general experience such suits will be left by 
those whom the plaintiffs represent to the 
plaintiffs themselves. Further, the consent 
required by s. 92, Civil P. C.. is a protection 
to the trustees and the institution. It pre- 
vents the trustees being involved in litiga- 
tion and eipeuse for reasons of enmity or 
by persons of no substance. If, as the learned 
Judges pointed out, two out of three persons, 
to whom consent was given, could file a suit, 
the third person may well be just that sub- 
stantial person whose presence induced the 
Advocate-General or the Collector to give 
the necessary consent. 

It is true that in this case the defendants 
themselves did not object to the fact that 
one of those to whom consent was given 
would not join as a plaintiff to the suit, for 
this fact was stated in the plaint, and to the 
paragraph in which this fact was stated the 
defendants took no objection. We do not 
think the applicability of s. 92, Civil P. C., 
depends upon whether the defendants bad 
or had not taken objection to the form of 
the suit. The form of the suit is laid down 
by law. The Legislature requires that if a 
suit of this kind is to be instituted it must 
be instituted in a particulor way, and we do 
not think it is open either to the plaintiffs 
or to the defendants, as it were, to contract 
themselves out of this section and to say in 
effect "we do not mind if the law in this 
matter is or is not observed.” While it is| 
true that the purpose of the section is w 
protect the trustees from vexatious suite, » 
is also to protect the interests of the public. 

The interests of the public are quite as im* 
portant as the interests of the trusty. 
the interests of the public should be^ 
tected in the manner the I'^S^ure h« f 
s. 92 . Civil P. 0.. provided. We do not thtnlc 
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tborefore that S.92. Civil P. C., can be con- 
strued loosely that where consent has been 
given to two or more persons, only some of 
those persons, even if they are more than 
two. may institute this suit. A condition 
precedent to the valid institution of the 
suits is the fulfilment of the conditions of 
the consent which has been given. 

In this case the consent given by the 
Collector, as it stands, might bo construed 
loosely as consent given to Bhai Harkishin- 
das Parmanand, mukhi of the Punjabi Pan. 
chayat and others who should join with him 
as plaintiffs. But the order of the Collector 
makes it clear that when he gave his consent 
to the institution of the suit by Bhai liar, 
kishindas Parmanand and others in the form 
of an endorsement upon the petition, those 
others must bo the other petitioners who 
were joined with Harkishindas Parmanand 
in asking for consent. The order of the Col- 
lector cannot bo construed to mean that 
consent is granted to Bhai Harkishindas 
Parmanand and any others wliom he might 
like to join with him; and the phrase in S.92, 
Civil P. C., “ two or more persons” means, 
wo think, two or more individuals who are 
named or so described in the consent that 
they can be identified. We do not suppose 
that the Collector ever contemplated that 
the words of his order should bo road apart 
from the petition to which it relates and 
in response to which it was made. That 
|)etltion was made by Bhai Harkishindas 
Parmanand and four othoi-s, who signed the 
petition as jiarties to it, one of whom was 
defendant 3 , and Bhai Harkishindas Parma- 
nand and those others should have instituted 
the suit. They did not do so, but one of them 
Bhai Khiomal Motumal desired to take no 
IKirt in the institution of the suit after con- 
sent was given by the Collector to him, 
among others, and he was therefore joined 
as defendant. Wo do not think therefore 
that this suit was validly instituted, and 
we think that the appeal must bo allowed 
on this ground, and the suit of the plaintiffs 
should be dismissed. We think that as the 
point comes before us as a point of law, it is 
open to us in first appeal to consider it. It 
is the duty of Courts to conform strictly 
with the provisions of S.92, Civil P. C. As 
however the point was raised for the first 
time in appeal, we think we should make 
no orders as to costs. We accordingly allow 
the appeal but make no order as to costs. 

D.S./n.K. Appeal allowed. 


Emperor ('B'esion J.) 
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Davis C. J. and Weston J. 

Criminal Revn. Appin. No. 169 ol 1940. Decided 
on 3rd Soptembor 1910, to revise conviction and 
sentence passed by Resident Magistrate, Larkaua, 
D/- 3lst October 1939. 

Lilomal 2>Ianuinal — Applicant 

V. 

Emperor. 

Penal Code (1860), S. 294-A, second pari — 
Large number of lotler>’ tickets found^ in ac- 
cused’s shop — On certain tickets accused sname 
entered in counterfoils in space ior name of 
seller of ticket to ultimate purchaser— Printed 
document headed by accused's name in large 
capitals containing proposal to purchasers to 
buy shares in lots aiso found — Proposal and 
sale under S. 294-A held established— Publica- 
tion held established by reason of proposal 
document having been printed in press. 

On certain of the large number of lottery tickets 
found in the accused's shop the name of the ac- 
cused had leen entered in the counterfoils, m the 
space provided by the persons issuing the tickets 
for the name not of the purchaser of the ticket but 
for the seller of the ticket to the ultimate pur- 
chaser. A printed document headed by the name 
of the .accused in large capitals containing a pro- 
posal to purchasers to buy shares each amounting 
to l/7‘2Dd in lots of twelve tickets ol the Irish Free 
SUto HospiUl Sweepstake, and reciting that the 
holder of the document was entitled to l/»3td 
share of any prize won by any one of the twelve 
tickets was also found : 

Held that proposal and sale had been established 
within meaning of S. 294-\. [F 92 C 1] 

Held further that publication was establiahetl 
by the very fact that the propos.tl forms had been 
printed in a press : (1920) 89 L J K B 1 166, liel. on. 

CP 92 C 1] 

iCis7iiiic;mnd J. liijlani — for Applicant. 

rartahrai D. JPuntcani, Advocale-Oeneral — 

ior the Crown. 

Weston J. — This is a revision applica- 
tion and the applicant was tried by the 
Resident Magistrate. Larkana, on a charge 
under both parts of s. 294.A, Penal Code, 
that is to say, both for keeping a place for 
the purpose of drawing a lottery and for 
publication of a proposal to pay in respect 
of a lottery. He was convicted under both 
parts of the section and sentenced to pay a 
fine of Rs. 200 under the first part and to a 
fine of Rs. 100 under the second part. He 
appealed to the Sessions Court. Larkana, 
and the learned Sessions Judge set aside 
the conviction under the first part, holding 
that there was no evidence that the accused, 
who was a petty shopkeeper, kept bis shop 
for the purpose of drawing a lottery. But 
in view of the largo number of tickets of 
various lotteries and other documents which 
were found in the shop, ho held that the 
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conviction under the second part was cor- 
rect and dismissed the appeal, and it is 
against tho second part of the order of the 
learned Sessions Judge that the applicant 
now comes to us in revision. 

When this matter was being argued for 
admission it was stated that there was no 
evidence of any publication by the accused 
of any proposal or sale, and it is also now 
argued that the learned Sessions Judge has 
conceded that there is no direct evidence 
that tho accused ever sold lottery tickets. 
But in view of the documents seized from 
his shop, we think there is direct evidence 
of both tlie proposal and of the sale of 
tickets. It is impossible to believe that the 
accused had the large number of tickets 
found for any purpose other than that of 
sale. W’e find that on certain of the tickets 
exhibited, the name of the accused has been 
entered in the counterfoils, in the space 
provided by the persons issuing the tickets 
for the name not of the purchaser of the 
ticket but for the seller of the ticket to the 
ultimate purchaser. Exliibit 8 in the case 
is a printed document headed by the name 
of the accused in large capitals and it con- 
tains a proposal to purchasers to buy shares 
each amounting to l/72Dd in lots of twelve 
tickets of the Irish Free State Hospital 
Sweepstake, and it recites that the holder 
of tho coupon Ex. 8 is entitled to l/73rd 
share of any pri/e won by any one of the 
twelve tickets. A compositor of the Sind 
News Press at Larkana was examined as a 
witness and ho stated that the coupon Ex. 8 
had been printed in the press at which he 
works, and on tho question of publication, 
in the words of tho Chief Justice of England 
in (1920) 80 L J K B iinc*: 

Onco it is established .... th-it tho appellant 
w.a3 responsible for .sending tho circular to the 
printing company to bo printed, and that it was 
printed, there is an end to his appeal, for it is in- 
conceivable that none of the printers read tho 
circular. 

Wo can see therefore no reason to inter- 
ifere in revision. We do not accept the argu- 
ment that the sentence is excessive and on 
the contrary we are inclined to hold that it 
is lenient. 

Q.N./r.k. Application dismissed, 

1. (1920) 89 Ij .T K B 11C6: 87 T L R 22. Dew v. 
Director of Public Prosecutions. 
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Davis 0. J, 

Criminal Appeal No. 67 of 1940, Decided on 2l8t 
October 1940, against conviction and sentence 
passed by Additional City Magistrate, Karachi, 
D/. 30th May 1940. , 

iW. U. Abbasi — Appellant 

v. 

Emperor. 

(a) Penal Code (1860), S. 499, Exceptions — 
Person relying on exception must prove hie 

case and bring it within relevant exception It 

does not help his case to change from one ex- 
ception to another and finally throw upon Court 
burden of placing his case under appropriate 
exception. 

A person who relies upon an exception to the 
general rule must prove his case and must bring it 
within the relevant section. It docs not help bis 
case to change from one exception to another and 
finally to throw upon the Court the burden, which 
by law is bis, of placing the case for him under the 
exception which it thought appropriate. 

[P 93 C 1] 

(b) Penal Code (1860), S. 499, Exceptions 3 
and 9 — On question of "good faith" there is no 
difference between Exceptions 3 and 9 — S. 499, 
Exception 3 does not protect writer repeating in 
any circumstances defamatory mis-statements 
of another based on mis-statements of facts. 

There is no differeoca in principle on tho ques- 
tion of "good faith" betwoon Exception 3 and 
Exception 9. Exception 3 cannot be used so as to 
justify a writer repeating in any circumstances 
with impunity the highly defamatory mis-state- 
ments of another based upon mis-statements of 
facts: AIR 1929 Sind 90; 1 Bom H 0 R App 85; 31 
Bom 293:AIR 1923 Cal 470 and 4 C.il 124.i?sl.i>«. 

[P 95 C 2; P 9C 0 1] 

Amarlal W. Ilingorani — for Appellant. 
lialUrishna 11. Lulla, Assisfonf Public Prose- 
cutor — for tho Crown. 

Judgment. — The appellant in this case 
is one M. U. Abbasi, and bo is the editor of 
a paper called “New Sind,” and he has been 
convicted of an offence nnder S. 500, Penal 
Code, for publishing in his paper a defama- 
tory article concerning one Hatim A. Alavi, 
for some time Mayor of Karachi, and has 
been sentenced by an Additional City Magis- 
trate of Karachi to a fine of Rs. 200 , or in 
default to suffer simple imprisonment for 
three months. The appeal was argued before 
me on the ground that tho Magistrate was 
in error when lie has proceeded in his judg- 
ment on the basis that the defence of the 
appellant was that bis article was true, and 
in considering that the appellant relied on 
Exception l to S.499, Penal Code. He, in fact, 
relied on Exception 8. though lu his rep^ 
at tho end of lengthy arguments, the learnea 
advocate appeared to rely upon 
to which tho learned Assistant . 

secutor had referred, arguing that it is w 
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the Court to place the case for the appellant 
under the exception which it thought ap- 
propriate. An appellant however who relies 
upon an exception to the general rule must 
prove his case, must bring it within the 
relevant section, and it does not help his 
case to change from one exception to another 
and finally to place ui»n the Court the 
burden, which by law is his. I will take 
then the case of the appellant as it was 
argued before me. To avoid misrepreaenta- 
tion, I would refer to a specific passage in 
the memorandum of appeal which is as 
follows : , , • 

That it IB respectfully Bubmitted that there is a 
confusion in the miud of the learned ilagistrate 
and bo has failed to demarcate distinction between 
Exception 1 and Exception 8. Under Exception 1, 
truth of imputation is to bo ostablisbod and under 
Exception 3 the only thing that is required is the 
reasonable belief in the imputation made; in other 
words, imputation not necessarily truly made hut 
expressed in good faith and good faith as defined 
in S. 52. Penal Code, means nothing is said to bo 
done or believed in good faith which is dorie or 
lieliovod without due care and attention. This as- 
pect of the question the learned llagistrato has 
altogether missed though the decision of thisCourt 
reported in 8 B L R 14S> was relied upon by the 
lower Court. 

Tho article complained of is, on the face 
of it, highly defamatory, and reading the 
article through, I should have read it to 
mean that Mr. Hatim Alavi, once the Mayor 
of Karachi, and Mr. Bhojwani, the chief 
officer, had , to advantage some persons called 
Sheikha Brothers, conspired together in 
breach of all honour and duty to deprive 
the Municipal Corporation of Karachi of a 
very large sum of money ; indeed, at the least, 
H8.4G,7S1, and at the most Rs. 2,82,000. They 
and tho members of the standing committee 
are described as robbers. Tho article itself 
is full of misstatements: for instance, it is 
stated that the Sheikha Brothers had to pay 
Bs. 40,731 as land tax to the Corporation, 
and it was from this payment that Hatim, 
the Mayor and Bhojwani, the chief officer 
tried corruptly to relieve them. ITirstly, the 
tax payable by the Sheikha Brothers was 
not Rs. 46,731, which sum was payable by a 
number of occupiers of municipal land 
among which tho Sheikha Brothers are in- 
cluded, their share being Bs. 11,500. The 
learned advocate describes this merely as an 
exaggeration. This is, however, a misuse of 
words. Compared, however, with other 
mis-statements, this mis-statement is com- 
paratively venial. 

Under the heading "Influence.’' it is stated , 

1 . (’14) 1 AIR 1914 Bind 85: 27 IC 205: 16 Or L J 
141 : 8 8 L R 143, Mutlidhat v. Naraludas. 


Sind 03 


or clearly implied, that when Dr. Shroff 
went on leave Mr. Bhojwani changed his 
note on this matter of remissions; Dr. Shroff, 
the standing committee, and the legal ad- 
viser. had all advised against tho remission 
of taxes to the Sheikha Brothers, but Mr. 
Bhojwani changed the note of Dr. Shroff, 
said that the Sheikha Brothers should not 
be charged the tax and that Rs. 24.421. should 
be refunded to them; the standing com- 
mittee was “managed” and tho legal ad- 
viser was “managed” so that an opinion 
favourable to the Sheikha Brothers should 
be given. This was all done when Hatim was 
the Mayor and Bhojwani was tho chief 
otlicer.” Clearly the suggestion is that Mr. 
Hatim Alavi and Mr. Bhojwani were res- 
ponsible for the resolution of 0th May 1933, 
whereby the standing committee changed 
their resolution of 4th April 1938, to the advan- 
tage of the Sheikha Brothers, conceding tho 
demands of the Sheikha Brothers and other 
landlords which a month previously they 
had refused. It is demonstrably false, how- 
ever, to say that Mr. Bhojwani was res- 
ponsible for this decision. Ho did not its is 
suggested, bring the matter before the stand- 
ing committee at all. This was done by 
Dr. Shroff on a representation by an Asso- 
ciation called tho Landowners' Defence 
Association asking that sympathetic consi- 
deration be given to a memorial relating to 
tho recovery of the arrears of land tax, Ex. 7 , 
and tho preamble in the proceedings, record, 
ing the standing committee's resolution of 
5th May 1988, whereby the standing com- 
mittee superseded their resolution of 4tb 
April, refers to the letter of Dr. Shroff. To 
charge Mr. Bhojwani with having changed 
corruptly and against tho public interest tho 
note of his predecessor is false. Further, it is 
stated that the legal adviser too was won 
over, and it is suggested that a clerk Tikam- 
deis was sent by Mr. Bhojwani to suggest to 
the legal adviser what advice be was to 
give. This was tho suggestion ^f the learned 
advocate before me. This again is false. 
Exhibit 10 shows that the legal adviser was 
not won over, but that he advised that the 
matter be brought before the Corporation 
because the resolution involved a largo 
amount of money and a matter of policy : 
furthermore, the standing committee had 
in its resolution recommended the matter to 
the notice of tho Corporation. This opinion 
of the legal adviser was given in reply to 
a letter from ^Ir. Bhojwani dated 0th June, 
bringing this very question before the legal 
adviser. 
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Ib ^v:is suggested by the learned advocate 
for the appellant in argument before me 
Ml lb tiiis letter of Mr. Bhojwani was all part 
of his i>lan to conclude this matter favour, 
ably to the Shiekha Brothers, thefriendaof 
Mr. IlatiinAlavi, and that he asaB.A.,L.L.B. 
was (juite competent to decide this question 
tiimself. \\ bother Mr. Bhojwani is or is not 
a B.A., LL.B., I do not know but the argu- 
ment that Mr. Bhojwani should himself, on 
the ground that he had certain university 
degrees, take upon himself the decision of a 
contested question of this kind , would appear 
to any reasonable man unworthy of serious 
consideration. Mr. Bhojwani in referring 
this question to the legal adviser acted, in 
my opinion, as an honourable and prudent 
man. The only question in this matter 
which, in my opinion, calls for criticism is 
that R. G4, and, indeed, all other rules of 
the Corporation should be strictly followed. 
Kule 04 requires that grounds should be 
given when the standing committee with- 
in a certain limited time alters or rescinds 
a previous resolution. The Assistant Public 
Prosecutor explains that there was attached 
to the resolution tho note of the chief 
ollicer and tho two memorials relating to 
the recovery of this tax. This may be so, 
hut tho feeling aroused over this question 
itself shows how necessary it is that the 
Corporation should strictly follow its own 
rules which, experience has shown, are in 
the public interest. Tho last point I would 
refer to in this article is the item of 2 lacs 
and 82 thousand rupees. It is explained 
to me that this figure was obtained by in- 
cluding the occupancy price of the lands 
which would be available should the land- 
lords refuse to pay the arrears of enhanced 
land tax and the Corporation succeed in 
their suits to eject them. This, however, 
was not explained in the article which ap- 
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question as the best way of dealing with it 
and to this extent failed in his duty, I do 
not know. There were others in the muni- 
cipal body besides himself, but even if he 
endeavoured by inaction to avoid the deci- 

sion of a contentious and embarrassing ques- 
tion, that would in no way justify this attack 
upon him, based upon a series of misstate, 
ments. Any defence based upon truth on 
which the appellant relied must clearly fail. 
The article itself criticizing the conduct of 
Mr. Hatim Alavi is as defamatory as an arti- 
cle could be. But the appellant in this Court 
did not rely upon the truth of the article as 
a defence, though in his statements in the 
Magistrate’s Court, Exs.43.A and 43.B, he 
seems to persist in his charges. In Ex.43.B, 
Mr. Bhojwani and Mr. Hatim Alavi are 
described as "the chips of the same block,” 
but in this Court his learned advocate took 
his stand upon Exception 3 to S. 499, Penal 
Code. He argued that all Mr. Abbasi bad 
done was to reproduce substantially cor- 
rectly a speech given by one Mr. Ghulam 
Hussain Kassim, an old and respected mem- 
ber of the Corporation at the meeting of 
Dth June 1030, when this question was dis- 
cussed and when the Mayor, Mr. Sidhva, 
ruled the question out of order, and that 
though Mr. Ghulam Hussain Kassim cannot 
claim absolute privilege, for the debates of 
tho municipal corporators are not privilege<l 
as are debates in the Legislative Assembly, 
yet he, Mr. Abbasi, was present at the 
meeting where Mr. Ghulam Hussain Kassim 
made these charges against Mr. Hatim 
Alavi, the Mayor and the chief officer, and 
that he beard them pass without protest or 
contradiction that he acted in good faith 
within the meaning of Exception 3 to 9. 499, 
Penal Code, and that if he mistook ‘jobbery, 
for ‘robbery,’ that was a small matter and 
in the circumstances to be easily under- 


peared to attribute to tho Mayor, Hatim stood. 

Alavi and the chief officer, Bhojwani and Apart however from the question whe- 
tho standing .committee the loss of Rupees theronepersonisprotectedfromtbecoDse- 
2,62,000, but for the action of another Mayor quences of defaming another because he 
Mr. Sidhva. repeats in good faith tho mi^tatements 

It may be remarked that one of the of another, it is clear the writer ^ ® 

reasons on which Mr. Sidhva Mayor could article has gone far beyond anything a 
and did rely to rule the question out of order Mr. Ghulam Hussain Ka^im has mi . _ 

when it came before the meeting over which may be accepted, as ® %7'a 

he presided, namely that the question was proved to bo false, that Mr. Ghulam u - 
before the Courts, would have been equally sain Kassim made a long si^ec o so 
available and indeed compelling during the stance of which Mr. Abbasi . 

period of office of Mr. Hatim Alavi and article, that he was not ^ 

could have been invoked to excuse delay, shorthand-writer says, and tha r. 

Whether Mr. Hatim Alavi, embarrassed by was there to hoar him and did _ ea 
the claim of friends postponed a contentions yet, Mr. Ghulam Hussain Kassim 
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own evidence did not finally charge Mr. 
Hatim Alavi as Mayor with any corrupt 
influences and with robbery. Mr. Ghulam 
Hussain Kassim said in his evidence that he 
could not say if Mr. Hatim Alavi directly 
or indirectly influenced the standing com. 
mittee or the legal adviser of the chief 
oflicer. So far as Ghulam Hussain ^ys 
that Mr. Bhojwani made recommendations 
on this question contrary to Dr. Shroff and 
that the legal adviser’s opinion was also 
changed. Mr. Ghulam Hussain is not sup- 
ported by the evidence, and I do not accept 
his statement as correct. Beading through 
the evidence of Mr. Ghulam Hussain and 
the article, one would infer that there was 
only one side to this question and the land- 
owners bad no case and that the action of 
the Municipal Corpomtion in demanding 
arrears of the enhanced tax and obtaining 
by means of threatened suits of ejection 
the consent of the landowners to the pay. 
mout of arrears which might be time-barred 
was, beyond all criticism, right. The fail 
thing would have been, I think, to say that 
there was on this question ample room for 
an honest difl’eronco of opinion. But in any 
case, Mr. Ghulam Hussain Kassim in his 
evidence did not charge Mr. Hatim Alavi 
with corrupt influences and with robbery, 
and ho was not even prepared to endorse 
certain paragraphs in the article as a sub. 
stantially correct representation of what ho 
said at the meeting, without qualification, 
for ho said : 

Except certain things pointed out by mo above, 
what ia written in these two paragraphs, Exa. 23- A 
and 23.B, la a substantially correct reproduction 
ol my speech* 

But the exceptions are important. Even 
Mr. Ghulam Hussain, unreliable as he ap- 
pears to bo did not charge the complainant 
with robbery or describe him as a robber. 
But on a fair reading of the article this is 
the burden of Mr. Abbasi’s accusation, that 
Mr. Hatim Alavi as the Mayor, is the chief 
of robbers. Paragraph 1 of his article is 
headed “Robbers as City Fathers. ’ This 
alone would appear to me to deprive him 
oven on his own interpretation of the 
jjrotection of Exception 3 to 8.499, Penal 
Code, that he in good faith merely reported 
Mr. Ghulam Hussain's speech, apart from 
the fact that I do not think Exception 3 is 
to bo used so as to justify a writer repeat- 
ing in any circumstances with impunity 
the highly defamatory misstatements of 
another, based upon misstatements of facts. 
1 will take in this case a statement of the 


law accepted as correct in 23 SLR 210, 
though that case relates to Exception 9, on 
which in his reply, the learned advocate 
suggested the Court should roly and not 
Exception 3, but the principle is the same. 
That statement cited from 1 Rom U c it 

App 85^ at p. 91 is as follows : 

.\nd where a person makes the public conduc” 
of a public man the subject of comment and it is 
for the public good, be is not liable for an action 
if tbe comments are made honestly, and b® honestly 
believes tbe facts to bo as bo states them, and 
there is no wilful misrepresentation of fact or any 
misstatement which bo must h-ivo known to be a 
misstatement if bo had exercised ordinary care. 

And the learned Judges in 23 S L It 21G" 

said with reference to tins passage : 

This pasage lays down no dilierent rale of law; 
as it enjoins the defendant to make no wilful mis- 
representation of fact or any misstatom^nt which 
he could bavo discovered to be a miistatemcnt if 
he had made proper enquiries. 

Reference may also bo mado to the case 
in 31 Bom 293,* in which the learned Judges 

said : . . , • , 

Good faith under F.xcep. 9 requires not logical 
infallibility but duo care and attention. Put how far 
erroneous actions or statements are to bo impute<l 
to want of duo care and caution must in e.icb case 
bo considered with reference to the general circum- 
stance and the capacity and intelligence of the 
iiersoQ whoso conduct is in question. It is only to 
be expected that the honest conclusions of a calm 
and philosophical mind may diiler very largely 
from tbe honest conclusions of a person excited by 
sectarian zeal and untrained to habits of precise 
reasoning. 

In A I R 1923 Cal 470,^ tho principle as laid 
down in 4 Cal 121,® was accepted by both 

sides as correct, namely : 

In dealing with the questions of good faith, tho 
proper point to be decided ia not whether tho alJe- 
cations put forward by the accused in support of 
tho defamation are in substance truo but whether 
ho was informed and had good reason after due 
care and attention to believe that such allegations 
were true. 

I can see no difference in principle on this 
question of "good faith” between Excep. 3 
and Excep. 9. It is, however, to bo noted 
that Excep. 3 protects, in certain circum. 
stances, an expression of opinion concerning 
tho conduct of any person touching any 
public question and respecting his charac- 
ter BO far os bis character appears in that 

2. (’29) 1C AIR 1929 Sind 90 : 116 1 C 99 : 30 
Cr L J 549 ; 23 8 L R 21G, Mir AlUhbux v. 
KDiperor. 

3. (’66) 1 Bom H C R App 65, E.I. Howard v. M. 
Mull. 

4 . (’07) 31 Bom 293 : 9 Bom L R 230 : 5 Cr L J 
237 Emperor V. Abdool Wadood Ahmixl. 

5. (’23) 10 A I R 1923 Cal 470 : 71 I C 792 : 24 
Cr L J 248 : 60 Cal 518 : 27 C W N 339, Tromo- 
thu Nath Mukhopadbya v. Emperor. 

6. (’78) 4 Cal 124 : 3 C L R 122, Id the m.attor of 
Sbibo Prosad. 
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conduct. Exception 0 protects under certain 
circumstaDces imputations concerning the 
character of another. But, applying this prin- 
ciple and this test, it appears to me the ap- 
Tioilant must fail, for, even assuming that he 
acted in good faitli in accepting as correct 
the statements of fact of Mr. Ghulam Hus. 
sain ixassim, he went far beyond anything 
l\Ir. (ihulam Hussain Kassim said when he 
charged the complainant with the exercise 
of corrupt influences to advantage friends 
and described him as a robber, and he went 
far beyond mere expressions in good faith 
of opinion concerning conduct or character, 
ilis statements and bis comments went far 
beyond anything even ^Ir. Ghulam Hussain 
Kassim’s misstatements justided. It may be 
t liat he did not act maliciously in the sense 
that he acted spitefully. Indeed, he has 
shown tint in one matter requiring courage 
ho stoutly championed the cause of Mr. 
TIatim Alavi, oven if he wore a self appointed 
champion. But whatever bo the cause, it 
niipoars clear that on this occasion he clearly 
overstepped the boundaries not only of truth 
but of due caro and attention and that his 
grave charges against the complainant can- 
not ho justified on facts or on the misstate- 
ments of Mr. Ghulam Hussain Kassim and 
cannot he protected in good faith within the 
meaning of Excop. 3 or Excep. 9 to S. 499, 
I. P. C. In my opinion, tlio appellant fails to 
bring himself within either of these two 
exceptions. I see therefore no reason to in- 
terfere with tlio conviction aud sentence and 
dismiss the appeal. 

G.N./i:.K. Appeal dismissed. 
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Weston J. 

Kxn. D.irkhast No, 1248of 193G, Decided on 25lh 
Octobor 1940. 

?>IaruiYccrao Krishna] i — 

/ udgment -creditor 
V. 

Thahurdas Isardas — J 7idgincnt -debtor . 

Civil P, C. (1908, as amended by Acl9of 1937), 
Ss. 60 and 73 — Attachment oi salary before Isl 
June 1937 by creditor saved by S. 3 of Amending 
Act is avilable for rateable distribution to other 
creditor not so saved. 

An attachment of salary inulor 8. 00 boforo Ist 
.luuo 1937, made by a judgment-creditor saved by 
S. 3 of the amending Act, is available by way of 
rateable distribution to another judgmont-croditor 
who is not covered by aforesaid 8.8: Kxn.Darkhast 
No. 280 of 1937, Af/irvied; AIR 1938 Sind 144, 
Approved ; A I R 1938 Bom 90, Disf. (P 96 C 2] 

Sau(dn$ Idnnmal and nahumntrai ^f, Eidnani 

— for Judgment-creditor. 


Order.— This is a reference by the learned 
acting second Registrar not made under 
the proviso to R. 2 (a), Part ii, chap. V at 
page 73 of the Rnles of the Court but of bis 
own motion and bis reason for the reference 
is that he does not agree with a decision 
which I gave, in Execution Darkhast No. 280 
of 1937 on 30th August 1940,^ which the 
learned second Registrar in his reference 
tells me is in accordance with a decision of 
Lobo J., reported in A I R 1938 sind 144.^ 


The point involved is whether an attach, 
ment, made under S. GO, Civil P. C., of salary 
now exempted by the amending Act of 1937, 
but made by a judgment-creditor saved 
by the proviso to that amending Act, is 
available by way of rateable distribution 
to another judgment-creditor who is not 
covered by this proviso. In my order in 
Execution Darkhast No. 280 of 1937 dated 80th 
August 1940* I held that such a judgment- 
creditor is entitled to rateable distribution 
and although the point was slightly differ- 
out in the matter before Lobo J., in Exn. 
Darkhast No. 105G of 1936* my decision re- 
ceivos support from the view taken in that 
case. The learned second Registrar refers 
to a Bombay case, I D R (1938) Bom 99,* but 
in that case the facts were not the same and 
the question was one of allowing execution 
against immovable property of an agricul- 
turist which was not liable in satisfaction of 
that particular decree. I do not, in the light 
of this authority, consider, as the learned 
second Registrar has considered, thot my 
decision in Judicial Misc. No. 2S0 of 1937* 
is wrong and the order in this matter and 
the companion matters Exn. Darkhasts Nos. 
072/3G Krishnasahai, 1173/36 The Mercan- 
tile Co-operative Bank, 1264/36 Thakurdas 
Mangbaram, 16/37 Lekhraj, 96/37 Menghraj, 
912/37 The Hindu Co-operative Bank, 914/37 
Krishnasahai, 572/.38 Sitabai, 864/38 Jagafc- 
sing and 1060/38 Mangaldas v. Thakurdas. 
will be that the judgment-creditors seeking 
rateable distribution are entitled to it. 

g.n./r.k. Order accordingly. 


,xn. D.arkhastNo. 280of 1937. decided on 80th 

;ust 1940, ^fangaldas Nanchand v, Ghu 

3^*26 A I R 1988 Sind 144 : 176 I C 683, 

S9lTA"r?i938 Botn 90 : 173 I C 661 : IBB 
98 : 89 Bom L R 1212. KrlshneJ. 
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Emperor 

V. 

Sheroo and others — Accused, 

CrimiDiil Revn. Appln. No. 226 of 1940, Deoided 
on 6th November 1940, made by CJovernmeot of 
Sind, against order of Sess. Judge, Larkana, D/* 
26tb September 1939. 

(a) Sind Frontier Regulations {3of 1892), Ss. 8, 
12 and 13— Ss. 12 and 13 are governed by S. 8. 

OSence of any kind cannot bo withdrawn from 
a Court of Session and referred to a Council of 
Kldors. Section 8 governs Ss. 12 and 13 : ('88) 25 
AIR 1938 Sind 9, Tiff. [P 98 0 2) 

(b) Criminal P. C. (1898), S. 439 — Sessions 
Judge passing order under S. 13 (2), Sind Fron- 
tier Regulation— Order found without jurisdic- 
tion— It can be set aside in revision under S. 439. 

A SeseioDa Judge passed an order under 8. 13(2), 
Sind Frontier Regulation, staying proceedings so 
that the case may be referred to Council of t.lders. 
It was subsequently found that the oflenco com- 
mitted not being one under 8. 8 of the Regulation, 
the case could not be so referred : 

Held that the order could be set aside in revision 
under S. 439, Criminal P. C. : (’20) 7 A I R 1920 
Sind 61. n<f. CP 98 C 2) 

(c) Criminal P. C. (1898). S. 439 — Delay in 
application for revision for good cause — Order 
of lower Court allowing accused to escape trial 
—Delay should be excused. 

Where improper order of the lower Court allows 
the accused to escape trial, it will not bo allowed 
to stand on the more ground of delay In applica- 
tion for revision when the delay was for good and 
autlicient cause. [P 99 C 1) 

Advocate-General — for the Crown. 

Shemakram Itamchand — for Accused. 

Davis C. J. — This U an application in 
revision mado by tbo Governnjent of Sind 
against an order of the Sessions Judge, 
Larkana, staying proceedings under S.‘13 (2) 
of the Sind Frontier Regulations on the 
ground that the order was passed without 
jurisdiction and that if this Court does not 
revise the order, a serious miscarriage of 
justice will occur; because the (Ilommissioner 
in Sind has not power under the Regulations 
to revise the order and it is doubtful if, 
while the order made by the Sessions Judge 
under B.18 (2) of the Regulations, staying 
proceedings stands, any Sessions Court will 
exercise jurisdiction in the case; the accused 
persons concerned will then escape any trial 
at all. It appears that one Sheioo and six 
others were committed to the (Jourt of Ses- 
sion at Larkana to stand their trial for an 
offence under 8. 300, I. P. C. The trial com- 
inenced in the Court of Session on 25tb Sep- 
tember 1089. After the trial had commenced 
the Assistant Publio Prosecutor moved the 
District Magistrate, Larkana, to permit him 
1941 8/13 (k 14 
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bo withdraw the prosecutionunderS.lSof the 
Sind Frontier Regulations in order that the 
case might be referred to a Council of Klders 
and the District Magistrate by his order 
dated 25th September 19.39 granted the per- 
mission. The Assistant Public Prosecutor 
accordingly withdrew, or we should say, 
purported to withdraw the prosecution under 
s. 13 (l) of the Regulations and the Sessions 
Judge stayed proceedings accordingly under 
8.13 ( 2 ) of the Regulations. When however 
the record came before the District Magis- 
trate, it appeared to him the offence was 
not triable by a Council of Elders at all, 
because S.8 of the Frontier Regulations is a 
defining section for the purpose of providing 
what offences can bo referred to a Council 
of Elders and S. 6 (l) relates only to offences 
punishable under the Penal (!Jode with death 
or transportation for life. An offence under 
S. 366, I. P. C., does not fall within S.8 (l) 
of the Frontier Regulations. 

It was however argued before us by the 
learned advocate for the accused that this 
([Jourt had no jurisdiction to deal with the 
order of the Sessions Judge passed under 
S. 13 (l) ; that the order was passed by the 
Sessions Judge under the Regulations and it 
was not an order passed within the provi- 
sions of the Criminal Procedure Code and 
must be revised or otherwise dealt with by 
the Commissioner under the provisions of 
the Regulations; and if S. 17 of the Regula- 
tions should not apply because it applies 
only in terms of a decree or sentence, it does 
nob follow that because under the Regula- 
tions the Commissioner has no power to 
revise an improper order, this power is vested 
in this Court and the learned advocate 
relied particnlarly on the case in 13 s D R 
215.* On the other hand, the learned Advo- 
cate-General argued that the restrictive pro- 
visions of S. 13 of the Regulations apply to 
orders which fall properly within the section 
itself ; but the section does not apply to a 
case such as this where the Sessions Judge 
exercised a jurisdiction the Regulations do 
nob confer. Further, if the Regulations did 
not apply to the proceedings the Sessions 
Judge had before him proceedings under 
the Criminal Procedure Code; he was trying 
in the ordinary way an offence under S. 366, 
Penal Code, and therefore any order unlaw- 
fully passed by him in the course of these 
proceedings could be revised by us under 
S. 439, Criminal P. C., within the terms of 
this same ruling in 13 s D R 215.* It is true 

1. (-20) '7~AlB’i920 Sind 51 : 0 769 :'2iCrL j 

513 : 13 8 L R 215, Bbanai Kban v. Emperoc. 
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that there are to be found in this cited case 
^vords which support the arguments both 
of the learned advocate for the accused and 
the learned Advocate. General ; for instance, 
in the judgment in that case it is stated 
iho powers conferred by 8. 439, Crimioal P. C., to 
revise 'any proceedings’ are very wide but they 
imi'Jt be confined to proceedings within the Code. 

On the other hand in that very judgment 
it is also stated that 

the Codes, so far as they are in pari materia apply 
unless their provisions are inoonaistent with the 
Regulations. In matters outside the scope of the 
Regulations, the Codes are plainly applicable. 

The case in 13 S L R 215^ related to secu- 
rity proceedings for which special provision 
is made in the Regulations and we do not 
think it is authority for the statement that 
an order staying proceedings under s. 13 of 
the Regulations is an order which by neces- 
sary implication falls within the provisions 
of S. 17 of the Regulations. It may perhaps 
be said that an order binding a person over 
to bo of good behaviour or committing him 
to a prison for default is an order in the 
nature of a sentence and so falls within the 
provisions of S. 17 of the Regulations, but 
this cannot bo said of an order passed under 
S. 13. It was then argued on behalf of the 
opponent that the order of the Sessions 
.ludgo staying proceedings in this trial for 
an offenco under 3. 3GC, Penal Code, fell 
strictly within tho terms of S. 1-3 of the 
Regulations, which does not limit or restrict 
in any way the class of cases which may be 
withdrawn. Section 13, for instance, it is 
argued, is not limited to offences punishable 
with death or transportation for life and 
the learned advocate pointed out that under 
s. 20 of the Regulations a conviction of an 
offence under S. 303 is contemplated, but an 
offence under s. 306 is not an offence punish- 
able with death or transportation. The 
learned advocate relied upon certain words 
used in 32 s L R 129.^ It is true that there 
occur in that judgment certain words which 
support his argument that S. 13 of the Regu- 
lations must be interpreted in a liberal 
fashion so as to include all offences within 
the Penal Code; for instance in 82 S L R 
129^ it is said : 

Thoro ia also nothing in S. 12 or any other 
section which cuts down tho meaning of the very 
wide words intentionally used by the Loglslatnre 
in section 18. 

But after all those words have to be 
read in relation to the facts of the case to 
which the judgment relates and that case 

2. ('8^ 26 AIR 1938 Sind 9 : 178 I 0 826 : 39 

Or L J 294 : 82 8 L B 129, Mloho Mobano v. 

Emperor. 


related purely to the question as to the 
stage at which a case could be withdrawn. 
It was in no way concerned with the inter- 
pretation of S. IS, as it is to be interpreted 
by us in the case now before us, in relation 
to the class of cases to which S. IS relates. 
And indeed in that same judgment appear 
words which are against the learned advo- 
cate’s contention, for at another place in 
that judgment it is stated : 

Sections 12 and 13 must be read along with and 
in the light of S. 6 which is the general section 
empowering the Commissioner in Sind and the 
District Magistrate to refer cases to a Council of 
Elders. 


It is clear, then, that according to that 
judgment s. 13 of the Regulations must be 
read in the light of S.8 and indeed it is a 
commonplace in the construction of statutes 
that one section must be read with another 
and clearly s. 8 is a governing section so far 
as Ss. 12 and 13 are concerned. The purpose 
of withdrawing a prosecution under 3.13 is 
that the case may be referred to a Council 
of Elders. This is provided in S. 18 (i) itself 
and it is clear that the only class of cases 
which may be referred to a Council of 
Elders is the class of cases referred to in 
S. 6, that is to say offences punishable under 
t he Penal Code with death or transportation 
for life and S.8 refers to persons accused, 


5 t convicted, of any offence and the refer- 
ice in S.20 to a conviction under s. 308, 
P. C., is to be explained by the fact that 
person could be accused of an offence 
inishable under S.307, I. P- O-J 
luld be referred under the provisions of 
8 or s. 12 and he could be convicted of an 
fence under 9. 308. 1. P. C. We do not think 
lorefore that the reference in sob-s. (3) of 
309 , I. P. C., means that under S.18 any 
fence of any kind can be withdrav^ 

Court of Session and referred to a Council; 
Elders. Section 13 of the Regulations, in' 
orfc, is governed by S.8. Clwrly then the 
issions Judge had no jarisdiotion at all to 
isg the order be baa done under s. 18 . and 
8 order, therefore, falls clearly outside the 
eflulations. The order passed by him, ifc is 
ne. is an nnlawfnl and improper order, bu 
is still an order passed by him in a tnw 
,ld under the Criminal ^rooeaure^ 
id bis •rder therefore faUs within the 
ope of our revisional powers 
nSinal P. C.. read with 
that same Code. It therefore ap^ar® 

, that we have jarisdiotion m re^^o 
t aside the order of the Jfj^be 

irporting to be passed under s.18 f J 

BcSations. but which was m » 
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passed under that section at all. It was how- 
ever argued that we should not now inter- 
fere on the ground of limitation. There has 
in this case been great and regrettable delay, 
but it will suffice if we set out without com- 
ment the words in the application itself 
made by Government relating to the delay 

and which are os follows : 

The order of the Sessioos Court, Earkeue, per- 
mitting withdrawal of the case was passed on 2Cth 
September 1939. The District Magistrate, Larkana, 
appears to have moved Government for a revision 
application on 6tb December 1939 buthislettor does 
not appear to have been received in the Horne De- 
partment of Government. The District Magistrate 
expedited Government on 8tb February 1940, and 
on receipt of his letter the Home Department en- 
quired about the original reference and obtained a 
copy of it on 14th March 1940. From 14th March 
1940 to 24tb June 1940, the Home Department 
could not attend to the matter. On 25tb June 1940 
the Home Department sought the Legal Depart- 
ment’s consent to transfer of the papers to them, 
and on receiving it they transferreil the papers on 
12th July 1940. The orders sanctioning the filing 
of the revision application were passed on 22Dd 
July 1940. 

It is clear that the Legal Department was 
not responsible for the delay. We do not 
know what serious matters of State mono- 
polised the attention of the Dome Depart, 
ment at this time, so that this delay in this 
matter occurred. But wo think we are justi- 
fied in assuming that important matters of 
State did so monopolise the attention of the 
Home Department and that it would be 
Iwrong for us to allow this improper order 
;to stand and to allow the accused to escape 
trial and to take advantage of the position 
that would arise if we passed no order 
merely because of this delay which we 
'should assume arose from good and suffi- 
|ciont cause. According to the rales of the 
Court, ordinarily, so far as the Government 
is concerned, the time limit for revision ap- 
plications is six months, but we do not think 
this is an ordinary case. We will therefore 
not reject this application on the ground of 
delay. We therefore set aside the order of 
the learned Sessions Judge and direct the 
case to be sent back to the Sessions Judge, 
Larkana, for disposal according to law. 
w.n./r.k. Application allowed. 


Arbitration Act (1899), S. 19 — Contract of 

sale Arbitration clause — Suit by plaintiff for 

damages for non-delivery of goods agreed to be 
supplied by defendant — Points of dispute whe- 
ther plaintiff agreed specifically for goods of 
particular manufacture and whether contract 
became impossible of performance by outbreak 
of war held fell within arbitration clause — Case 
heldinvolvedintricatequestion of law and hence 
discretion in refusing stay of suit justified. 

The plaintiff sued the defendant for hia failure to 
deliver the goods agreed to be supplied by him 
under a contract. The arbitration clause in the 
contnict provided that any dispute including short 
and/or non-payment by the purchaser, or any dis- 
pute arising out of the contract should bo referred 
to arbitration. The main disputes in the case be- 
tween the parties were whether the plaincifl agreed 
specifically for goods of the manufacture of Dob- 
bertin & Co., of Hamburg, and whether by reason 
of the war which broke out in Bepteml^r 1939 the 
contract became impossible of performance ; 

Jitld that the points in dispute (ell within the 
arbitration clause in the contract. (P 100 C 1] 

Held /urther that the main dispute between the 
partiee whether in the circumstances of the case 
the contract became impossible of performance 
involved an important and intricate question of 
law and therefore the Court was entitled to exer- 
cise its discretion conferred by 8. 19 and was justi- 
fied in refusing stay of suit : (’26) 18 A I K 1926 
Sind 286; ('41) 26 A I R 1941 Cal 39 and (1914) 31 
T L R 137, Bel. on. [P 100 C 2) 

SrV:ishindas JI. Lulla — for Plaintiffs. 

Falehchand Auudomal — for Defendants. 

Order. — The plaintiffs have filed this 
suit for recovery of a sum of Ra. 16,7',«.15.0 
from the defendants as damages for failure 
on the part of the defendants to give delivery 
to the plaintiffs of W,000 feet galvanize<l 
gas tubes in respect of which the parties 
had entered into a contract on 9th .Tune 
1939. The main defence of the defendants is 
that the contract though in general terms 
for continental galvanised gas tubas, in- 
volved an implied term which had been 
agreed upon between the parties, that the 
goods should be of the manufacture of Dob- 
bertin & Co., of Hamburg; that owing to the 
outbreak of war between England and Ger- 
many in September 1939 the contract became 
impossible of performance and the plaintiffs 
are not entitled to claim damages for breacli 
of the contract from the defendants. 

What I have before me today for disposal 


<2B) A. I. R. 1941 Sind 99 

Lobo J. 

M. Sukhdev d Co. — Plaintiffs 

V. 

Firm of Ayaram Atamprakash — 

Defendants. 

Suit Ho. 23 of 1940, Decided on 12lb November 
1940. 


is an application under S. 19, Arbitration Act, 
filed by the defendants for stay of tho suit 
so as to enable the parties to go to arbitra- 
tion as provided for in the contract between 
them. The application under S. 19, Arbitra- 
tion Act, is opposed by the learned advocate 
for the plaintiffs on two grounds, (l) that 
the dispute between the parties is really 
one outside the arbitration clause, which is 
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cl. ■-’) of the contract, and ( 2 ) that in any 
event the Court has a discretion in such 
matters, and in the present case where the 
•disputes between the parties involve qnes. 
tions of law which a Court of justice should 
decide rather than arbitrators, the Court 
should exercise its discretion and refuse a 
stay. I do not think there is any substance 
in t)ie hrst of the points urged by the learn, 
od advocate for the plaintiffs. Clause 24 of 
the contract provides that any dispute in- 
eluding short and/or non-payment by the 
purchaser, or any dispute arising out of this 
contract is to be referred to arbitration. 
The main disputes in the case between the 
plaintiffs and the defendants are whether 
the plaintiffs agreed specifically for goods 
of the manufacture of Dobbertin A Co., of 
Hamburg, and whether by reason of the 
war which broke out in September 1939 the 
contract became impossible of performance, 
ft ajipears to me both these points are 
covered by cl. 24 of the contract between 
the parties. 

But I do think that the second conten- 
tion raised by tho learned ads’oeate for the 
])laintifTs is of substance and must prevail. 
Xo doubt tboro are innumerable cases in 
wbicli it has been held that where parties 
deliberately have chosen arbitration as their 
forum they should bo kept to their contract, 
but if that were an absolute rule there 
would bo no discretion left to a Judge under 

s. 10 , Arbitration Act. But thoro^ is such a 
discretion involved in the wording of the 
section and the only inference possible is 

t. liat there are cases in which the Court is 
entitled to exercise a discretion and not hold 
parties literally to their contracts. One of 
these cases is where the point involved for 
decision is an important and intricate ques- 
tion of law which a Court of law is in a 
bettor position to decide than laymen ; and 
it appears to me that in such a case the 
Court is entitled to exercise its discretion 
and refuse stay for more reasons than one. 
On the decision on an intricate point of law 
a large sum of money may become payable 
by one party to another. Against the deci- 
sion of an arbitrator or arbitrators under 
the Arbitration Act there is ordinarily no 
appeal or in any case a very restricted right 
of appeal, and if therefore the arbitrator or 
arbitrators in all good faith decide an intri- 
cate point of law wrongly irreparable injury 
may be caused to one party or tho other. 
On the other hand, a Court of justice may 
equally well decide in good faith a point of 
law wrongly, but the party prejudiced by 


the decision has ordinarily a right of ap- 
peal, and in such a case as this for instance 
would have even from the decision of the 
appellate Court a right of appeal to the 
Privy Council. 

It appears to me that in the present case 
I should exercise my discretion and refuse 
stay because the main dispute between the 
parties which will fall to be decided by the 
arbitrators is the important and intricate 
question of law whether in the oiroum- 
stances of this case the contract became im- 
possible of performance so as to excuse 
performance on the part of the defendants. 
In more cases than one it has been held 
that where such an intricate question of 
law is involved a Court would rightly exer- 
cise its discretion in refusing stay. In 19 S L B 
1 G 8 ,‘ an eminent Judge of the Judicial Com- 
missioner's Court held that the question 
whether an original contract existed or bad 
been altered by subsequent acts of the par- 
ties was not a simple question but an intri- 
cate question of law which a Court should 
decide rather than arbitrators. The learned 
Judge in that case refused an application 
for stay under S. 19, Arbitration Act. In 
1 L R (1940) 2 Cal 26,* Panckridge J. fol- 
lowing the decision in (1914) 3l T L R 137,* 
held that the question whether China and 
Japan were 'in a state of war' within the 
meaning of that expression in the contract 
between the parties was an intricate ques- 
tion of law to be decided rather by a Court 
of justice than by arbitrators. The learned 
Judge in that case similarly rejected an ap- 
plication for stay under S. 19, Arbitration 
Act. The case relied upon by Panckridge J. 
and reported in (1914) 31 T L B 137* is close- 
ly analogous to tho case before me. I there- 
fore reject the application for stay but make 
no order as to costs. 

g.n./r.k. Application rejected. 


(■26) 13 A I R 1926 Sind 286 : 93 I 0 151 : 19 
, L R 168, Holland Bombay Trading Oo. v. 

r™” St. 39 . I L R (.910) 9 

i97ir3rT°£ B or/rs; 
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Davis 0. J. and Lobo J. 

Mangalram Qaganda& — Appellant 

V* 


^undomal Eassomal - Respondent. 

rst Appeal No. 81 of 1938. Jlr- 

1940. ^inet judgment of Aeat. Judge. 

D/- 8tb Uorch 1938. 
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Land Acquisition Act (1894). Ss. 30 and 54 — 
Order apportioning compensation passed oy 
Assistant Judge— Appeal lies to District Judge. 

It is true that an order apportioning compensa- 
tion among disputing claimants is not an award 
or part of an award wilbin the meaning of o4 
of the Act. but from this it does not follow that no 
appeal lies. [P 101 U IJ 

Where an order of apportionment is passed by 
the Assistant Judge in land acquisition proceed, 
ings relating to a dispute os to compensation depo- 
sl^ by the Collector under S. SO and the dispute 
Is referred by the Collector to the Court for its d^i- 
slon, tho appeal, if the BObject-matter of tho order 
did not eiceed Rs. 6000 lies to the pjstnct Court 
and not to the High Court : { 39) 26 A I R 1939 
Bind 66 and (’83) 20 A I R 1933 

Bhojraj — for Appellant. 

FaUhchand Aisudomal — for Respondent. 

Davis C. J. — This is ao appeal from an 
order of apportionment by the Assistant 
Judge, Larkana, in land acquisition proceed, 
ings relating to a dispute aa to compensa- 
tion deposited by tho Collector under S. 30, 
Land Acquisition Act, and the dispute re. 
ferred by the Collector to the Court for its 
decision. A preliminary objection was taken 
that the appeal does not lie to this Court 
08 a High Court because under S. 64, Land 
■ Acquisition Act an appeal lies to the High 
iCouvt only against an award or part of the 
award, and there is the authority of the 
Privy Council in 26 C W N 713* at p. 720 that 
the award within the meaning of S. 54, Land 
Acquisition Act, does not extend to an order 
apportioning compensation among disputing 
claimants. Their Lordships say : 


The award as constituted by statute is nothing 
but an award which states the area of the land, 
the compensation to be allowed and the apportion- 
tD< 2 Dt dmoDg the pefbODB iolcrestod in the land oi 
whose claims the Collector has information, mean- 
log thereby people whose interests are not in dis- 
pute, but from the moment when the sum has 
been deposited in Court under S. 31 (2) the func- 
tions of the award have ceased; and all that is left 
is a dispute between interested people as to the 
extent of their interest. Such dispute forms no 
part of the award, and it would indeed be strange 
If a controversy between two people as to the 
nature of their respective interests in a piece of 
land should enjoy certain rights of appeal which 
would bo wholly taken away when the piece of 
land was represented by a sum of money paid into 
Court. 

And there is, we think, no difference in 
the application of this principle to money 
which has boon deposited under S.30 or 
money deposited under S. 31(2), Land Ac- 
quisition Act. But, it does not follow because 
an order apportioning compensation among 

] (’22) 9 A I R 1922 P C 60: 67 I G 408: 45 Mad 
820: 26 C W N 713: 40 I A 129 (P C). Rama- 
chandra Rao t. Ramacbandra Bao. 
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disputing claimants is not an award or partj 
of an award within the meaning of S. 54 of| 
the Act, DO appeal lies. According to that 
section, as interpreted by this (Jourt in I L R 
(1939) Kar 152,’' an appeal does lie though not 
necessarily to the High (Jourt. The deci- 
sion of this Court followed a decision of the 
Bombay High Court in 35 Bom L R 276, 
which is to the same effect. Therefore the 
order passed by the Assistant Judge is clear* 
ly an order against which an appeal to some 
Court will lie. It is argued on behalf of the 
respondent that an appeal lies to the Dis- 
trict Court and not to the High Court for' 
the order was passed by an Assistant Judge 
and the subject-matter of his order did not' 
exceed Rs. 5000 . Under the Sind (i^ourts Act, 
an Assistant Judge has jurisdiction to try 
original suits in which the subject-matter 
does not amount to Rs. 10,000 in value, aji. 
plications or references under Special Acts 
which the District Judge may refer to him 
under S.iC, and it was under this provision 
that the District Judge transferred this re. 
ference to the Assistant Judge. Tlio order 
of the Assistant Judge would be .an order 
in the nature of a decree, see 35 Bom L U 
270,^ to which reference has already been 
made. This Court has therefore no jurisdic. 
tion to deal with this appeal which should 
be returned to the appellant for presenta. 
tion to the proper Court. The respondent is 

entitled to his costs. 

D.S./R.k. Order accordinyl}/. 

2. (’39) 26 A I R 1939 Biod 66: 160 I C 681: I fjR 
(1939) Kar 162, Fateb Muhammad Idan v. Tba. 
riomalJotbomal. 

3. (’33) 20 A I R 1933 Bom 187 : 144 I C < 10 . 67 
Bom 314: 35 Bom L R 276. RagbuDatbclaa Har. 
jivaodas v. District BuperiiiteDdent of Police, 
Nasik. 
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Davis C. J. and Tyabji J. 

Ghanshatndas Oopaldas — Defendaiii 2 

— Appellant 

V. 

Khudahadi Amil Co-operative Credit 
Bank Lid., Hyderabad (Sind) and 
another — Plaintiffs — Bespondents. 

First Appeal No. 38 of 1938, Decided on 17th 
October 1940, against order of First Class, Sub- 
Judge, Hyderabad, D/* 9th May 1938* 

(a) Civil P. C. (1908). O. 21. R. 66 — Judge 
proceeding under O. 21, R. 66 alter summary 
inquiry and purporting to decide disputed rights 
between parties — Decision would be merely 
interlocutory and not linal. 

Even if the Judge should proceed under 0. 21, 
R. 60 after a summary Inquiry and purport to de^ 
cide disputed rights between the parties, that deci- 
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i|-ion would bo au iuterlocutory docisioa; it would 
bo on lotonm decision and would nob be final and 

tho parties : (’26) 12 A I R 1925 Pat 
oOO (S B), HeL on. [P 103 0 1] 

(b) Civil p. C. (1908). O. 21, R. 66 — Order 
under R. 66 for notification of liens made on 
application by third parties moving on behalf of 
those for whose benefits liens were to accrue — 
Appeal does not lie. 

An order under 0. 21, R. 66 for notification of 
liens made on tho application not by the judgment- 
debtor, or by the judgment-creditora, but by third 
p.irties moving on behalf of those for whose bene* 
fits tho liens were to accrue is an administrative 
and not a judicial order and no appeal would lie 
against such order ; (’26) 13 A I R 1926 AU 268, 
lid. on. [P 203 C 2) 

Khanchand Ooptildaa — for Appellant. 

// ukumalrai M. Eidnani — for Respondent 1. 
FaUhcliand Asaudomal — for Intorvenors. 

Davis C. J. — This purports to be a first 
appeal against an order of the first class 
subordinate Judge of Hyderabad dated 9tb 
May 1938, amending a sale proclamation giv- 
ing certain particulars under o. 21, R. 66, 
Civil P. C. A preliminary point was taken 
that no appeal lies against this order because 
there was no judicial determination of any 
rights between the parties within the mean- 
ing of S.‘ 2 ( 2 ), Civil P. C., and that it was an 
administrative order only containing direc- 
tions of the Court as to the intimation 
whicli should be given to intending pur- 
chasers of incumbrances or alleged incum- 
hrances upon the property to be sold. 
Reliance was placed by Mr. Fatebchand in 
support of his argument, that no appeal lay 
against this order, upon a judgment of the 
Allahabad High Court in 18 ALL 260* and 
upon the decision of the Patna High Court 
in 4 Pat 731.” Now, it is clear that all orders 
passed under o. 21 . R. (. 0 , Civil P. C., are 
not appealable ; for instance, reference to 
(>. 43, Civil P. C., will show that an appeal 
lies against certain orders made under cer- 
t.ain rules of o. 21 , Civil P. C. J3ut an order 
under R, 60 is not mentioned among them. 
But in the course of arguments on the ques- 
tion wliother an appeal would or would not 
lie, it became clear that the principal ob- 
jection of the judgment. debtor and the 
judgment-creditor to this order of the sub. 
ordinate Judge was not that he had directed 
notice of these alleged incumbrances or 
liens to be given in the proclamation of 
sale, but he had said that : 

It is admitted that the property sought to bo 
Bold aloDg with other property is subject to a lien 

^ ^ ^ All 26ft :'92 f C'C44 :'48‘Alj 

400 Mahomed Zakaria v. Kishun Naraiii. 

, J 12 A I K 1926 Pat 500 : 88 I 0 832 : 4 Pat 

Th li ® Naraiti Jha v. 

iDakan Jha. 


1. 1.B. 

under the dec^ of the Court of the Judicial Com- 
miflsioner of Sind, namely, No. 1128 of 1922, 

^rther it appeared that he had procee- 
ded in that same order to decide that the 
decree need not be considered time-barred 
because certain liens related to the marriage 
expenses of daughters of the family who 
were not yet married. And the learned ad- 
yocates for the judgment-debtor and the 
judgment-creditor argued that so far as 
these statements in tho order could be 
taken as a judicial determination of the 
rights between the parties, there was here 
something more than a mere administrative 
order and which would therefore be ap- 
pealable, or, in any circumstances, if the 
Judge had exceeded his jurisdiction under 
0. 21 , R. GG, Civil P. C., an application in 
revision would lie. Tho learned advocates 
for the judgment-debtor particularly com- 
plained that whereas it was said that he 
hod admitted that this property was subject 
to a lien, although he had notice of the pro- 
ceedings relating to the sale proclamation, 
he bad no notice of the further proceedings 
relating to the amendment of the sale pro- 
clamation in which the order of the learned 
Judge now complained against was made. 
And it does appear from the record that 
neither the judgment. debtor nor the judg- 
ment-creditor made any such admission as 
the learned Judge states and it does appear 
that the judgment. debtor did not have 
notice of these further proceedings in which 
this amendment of the sale proclamation 
was ordered. 

But both the learned advocates say that 
so long os it is made clear that this order is 
an administrative order only, that it gives 
no judicial finding or determination as to 
the rights between the parties, as for in- 
stance on the question of the existence of 
any lien, or on the question wliether the 
decree was or was not time-barred, they 
have no objection to urge to this order 
regarded only as an administrative order, 
which will not bind them or their legal 
representatives as a judicial determination 
of rights, which may be the subject of far- 
ther proceedings. Tho fact that we do not 
think an appeal will Ho from an order of 
this nature under 0.21, R. 66, Civil P- 
appears to us to make it clear that we regard 
the order as an administrative order only 
and not as an order containing a jadicial 
/iflfAi-minftkinn of the richts of tho parties; 


determination of the rights i/i 
for instance, in 49 ALL 260, Mukerji • 
referring to the fact that in the case beloM 
him the Judge gave directions that notice 
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oC an alleged claim should be entered in 
the sale proclamation, and referring to the 
question as to whether an application m 
revision would lie against the order of the 
Judge said (p. 2G3) : ^ . 

Tbo Judge was bound. In the interest of inten. 
ding purcbaaors.to give thomas much informatmn 
Is poLble about the property which ho was going 
to soil. If Muhammad Hadr, and others had a 
bona fldo claim, it did not 

iot wter into that intricate question. Ue was. m 
my opinion, bound to toll the 
that there was such a claim, and 
beware of it. Tho order, therefore, was perfectly 
correct and it is not open to question by way of 
revision* 

It is in the light of these words that the 
order of this learned subordinate Judge 
dated 9bh May 1938. should be regarded. In 
« Pat 731^ a distinction was drawn between 
a mere intimation to bo given in proceedings 
under 0.21. R. CO. Civil P. C.. of incum. 
brancos upon the property and the decision 
u8 to whether such incumbrances did or 
did not exist. It was iwinted out iQ 
judgment that under O. 21 . R. 06 . Civil P. U. 
after notice to the decree-holder and the 
iudgment.debtor both parties are eutitl^ 
to apply to the Court asking it bo state m 
the sale proclamation such particulars as 
they think proi>or. but when there is a 
difference between the decree-holder and 
the judgment-debtor as regards any of tho 
particulars to bo stated in the sale proclama. 
tioo. the Court is to make a summary in- 
quiry and pass orders after such inquiry. 
One item of the particulars that to be stated 
in the sale proclamation is as regards in- 
cumbrances to which the property sought to 
be sold is liable. Again, another particular 
to be stated as provided by cl (e), eub-r* (2) 
of R. 66 of 0. 21 . Civil P. C., is every other 
thing which tho Court considers material 
for a purchaser to know in order to judge 
of the nature and value of the property , 
and the learned Judge came to the conclu- 
sion that in such a summary inquiry there 
was no final determination, no final order 
as to the rights in dispute ; there was merely 
an interlocutory order after a summary 
inquiry which would nob operate as res 
judicata in a subsequent proceeding. 

Therefore, oven if tho Judge should pro- 
iceed under O. 21, R. GC, Civil P. C., after a 
summary inquiry and purport to decide dis- 
puted rights between tho parties, that deci. 
sion would bo an interlocutory decision, it 
would be an interim decision and would 
nob be final and binding upon tho parties. 
Furthermore in tho case before us tho apph- 


cation for notification of these hens w« 
made not by the judgment-debtor, or 
the judgment-creditors. but by third partis 
moving on behalf of those for whose benehts 
the liens were to accrue. This, we bhinK. 
emphasises the administrative and nob the 
judicial nature of this order pass^ by 
Judge under 0.21, R. 66, Civil P. 0- ® 

think, therefore, no appeal would lie against 
this order. So far as the costs are concern^, 
however, wo think, in view of the fact that 
there are words in this order which might 
hereafter have boon tho subject of dispute 
and litigation among tho parties, that whUo 
we dismiss the appeal, we should make no 
order as to costs. 

D.S./R.K. Order accordingly. 
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Davis C. J. and Weston J. 

llama Brothers. Firm — Defendants — 

Appellants 

V. 

Forbes Forbes Campbell *i Co. Ltd . — 

Plaintiffs — Bespondents. 

First Appeal No. 30 ol 1938. Decided on 19th 
September 1940. against ^nd decree of 

Dadiba C. Mehta J., D/- 4th April 1938. 

Civil P. C. (1908). S. 47_Suit for accounts- 
Plaintiff applying for ^“acbment before judg- 
ment- Amicable settlement embodied in Court s 
consent order, reached by delendant handing 
over to plaintiff certain goods to be sold by 
plaintiff — Plaintiff to keep sale proceeds to be 
appropriated towards decree In J”® 

favour pending suit and final orders with regard 
to same — Agreement held implied that defen- 
dant was to get fair price for go^s delivered by 
him and credit tor that price - Question of fair 
price held though could not be gone into in suit 
could certainly be decided in execution - Sepa- 
rate suit held not necessary for deciding afore- 
said question. 

In a suit for accounts by the plaintifl an 
ment was made botwoeu the parties whereby appli- 
cations made by the plainlifls for atUchment 
before judgment wore (or tho time ““'“bly 

settled. This agreement which was recorded by the 
Court in a consent order ran as follows : ’ 

••Without prejudice to the contentions of the 
parties in this suit or in any other proi^dings be- 
t^een the parties, the defendants have hand^ over 
to the plaintifls the Philco goods as shown in two 
sbeeu atuched. These will be sold by the P ajolifla 
and the not sale proceeds kept by the plaintiBs 
ponding the disposal of tho suit and peodiog final 
orders with regard to the same, which will be ap. 
propriated towards tho decree, if any, passed in 
their favour” : 

Held that because tho parties agreed that, oer- 
tain things should be done in a suit and tho Court 
embodied the agreement in a consent order, and a 
consent issue was raised, the Court was not bonnd 
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D Its final decroe to gjvo effect to the agreement or 

n tbo pleadings. The sum admittedly received 
1*3 the plaintiffs by the sale of the goods delivered 

appropriated in satisfaction of 
he decree and therefore the agreement presumed a 
decree und a credit in execution. The terms of the 
agreement implied that tbo defendant wir^gVt a 
fair price for the goods and to get credit for this 

SSf -t in the sm-t 

I t ' ,T^® ‘l^estion of a fair sale price and a cor. 

ouihf'^t^^i ‘^®f®°‘^ant could and indeed 

theteLt ft executing Court and 

relegating the 

defendant to a separate suit for the decision of the 
question : ( IG) .3 A I R 1916 Pat 308, He/. 

[P 101 C 1; P lOG C 2; P 107 C 1] 
Jy. N. O'Sullivan — for Appellants. 


iJipchnnd Chandumal — for Respondents. 

Davis C. J. — This is an appeal against 
tho hnal decree for Rs. 15,111.0.4 with in. 
terest in a suit 61ed by the plaintifls, Messrs. 
I'orbes Forbes Campbell .t Co. Ltd., for the 
sum of Rs. 18.C05.13.0. with interest from 
date of suit, against Messrs. Rama Brothers, 
on account of wireless sets supplied by the 
plaintiffs to the defendants from the manu* 
facturers, the American Steel Export Com. 
pany of Now York, which the plaintifls 
ordered and stored and supplied to the de. 
fondants .according to agreement, and which 
tho defendants admitted to have received. 
The plaiutiCfa reserved the right to bring 
% suit against the defendants for losses 
incurred by them on account of goods of 
^vbich the defendants had refused to take 
delivery. The defendants contended that the 
plaintiff's had rendered no true account, had 
made secret profits, and in other matters 
committed breaches of the agreement, and 
they also reserved the right to bring another 
suit for damages for breach of contract, and 
they contended that on accounts being taken 
A large sum would be found due to them. 
In appeal before us, however, the question 
in dispute was limited to the interpretation 
and ofloct of an agreement made between 
the parties whereby applications made by 
the plaintiffs for attachment before judg. 
ment were for the time being amicably 
settled. This agreement is as follows : 

, Without prejudice to the contentiong of the 
partieg id thig suit or in any other proceedings 
between tho parties, the defendants have handed 
over to tho plaintiffs the Philco goods as shown in 
two sheets attached. These will be sold by the 
p aintiffs and the net sale proceeds kept by tho 
l^aintifls ponding tho disposal of tbo suit and 
^miing floal orders with regard to the same ; 
nicb will be appropriated towards the decree, if 

passed in their favour, 

and a certain ambiguity in its wording has 
on followed by a certain ambiguity in the 


judgment, so that while it is contended by 
the defendants, who are the appellants^ 
that under this agreement the Cowt wae 
to enquire and decide in the suit itself th& 
true value of the goods handed over under 

defendants to the 
plaintiffs, and the price the plaintiffs should 
have received, which price would be credited 
to the defendants in the accounts in the 
suit between the parties, it is the conten. 
tion of the plaintiffs, now the respondents, 
that under the agreement only the price 
received by the plaintiffs on the sale of the 
goods was to be taken into account, and 
that not in the suit, but in execution while- 
any further claim the defendants might 
have under the agreement should be left to 
a separate suit. It is to be noted that when 
the defendants raised in execution of tho 
decree the case that the executing Court 
should decide what was the real value of 
the goods handed over by the defendants 
to the plaintiffs, and what price the plain- 
tiffs should have received in the sale, which 
should be credited to the defendants the 
Judge in execution proceedings found that 
the question could not on his interpretation 
of the judgment and decree be enquired into 
and decided in execution. It is to be noted 
that no appeal was made against this order 
in execution as an appeal could have been 
made against an order under s. 47 , Civil 
P. C., and that the defendants on advice or 
by oversight preferred to rely on an appeal 
against the final decree itself. The order 
dismissing the application to have satisfac. 
tion of the decree recorded was dated i' 2 tb 
May 1938, and it would appear that by far 
the simplest method of deciding tbo ques. 
tion in dispute between the parties was by 
an appeal against thfs order. 

We, however, have an appeal against the 
final decree, and we have to decide whether 
the learned Judge was wrong in deciding 
despite the consent order: (l)'that the de- 
fendants should not be given credit in th» 
suit for the sum the plaintiffs admitted 
they have received on the sale of the goods 
handed over by the defendants to the plain- 
tiff's under the consent order, and which, 
we are informed, amounts to Rs. 2994 . 10.0 
and Rs. 600. and (2) that the Court should 
not in the suit enquire further and decide 
what sum tho plaintiffs should have received 
for the goods upon a proper sale and give 
credit to the defendants for this sum in the 
suit. In our view, the learned Judge was 
not wrong in so deciding. In their furtb^ 
written statement the defendants olaiiDO® 
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Rg. 12,000 for goods delivered to the plain- 
tiffs in the foUowing words : , „ 

7. These defendants claim a sam of ^ 

in respect of the goods given to the plamtiDs by 
the consent order ol the Court, ^ 
and it U contended that an issue was raised 
to cover this particular point in the lol- 

W^at is the total amount due to 
tifis on the whole account after giving credit for 
all the goods sold including the goods given alter 
suit. Particulars of sale after suit to be given in a 

month. 

But in his final order dated 4th April 

1938, the learned Judge in effect struck out 

this issue in the following words : . 

Issue 18.— What is the total amount due to tne 
claintlfls on the whole account after giving credit 
lot all the goods sold including the goods given 
after suit ? Particulars of sale after suit to ^ given 
in a month. This issue as correctly understood, M 
far as the requirements of this suit are con<»rn^. 
would U : What is the total amount due to the 
plalntifls? All that follows thereafter is surplusage 
and should not form part of the issue in this suit, 

and wo are informed that the learned Judge 
meant by this to exclude even the sum the 
plaintiffs admitted to have received on ac. 
count of the goods sold under the consent 
order, for the final decree is for Rs. 15.414.0-4 
only, though in the final decree itself thie 

matter is referred to in the following terms: 

Whereas by the preliminary decree datM 29th 
day of April 1937. the matter was referred to the 
OfSclal ComrolBsloner for taking accounts with 
dirdetions to the Commissioner to find out what 
was duo by each party In respect of the goods taken 
delivery of by the defendants considering under 
Miparate beads the various charges doblt^ by the 
plalntifls and also the amounts received by the 
plaintlfls for the credit of the defendants 1 •••••. • 
and also to find on proper accouut-Uking what is 
the amount of the sale proceeds of the goods handod 
over to the plaintifls by the defendants under con- 
«nt order of this Court dated 31st October 1935, 

and that at one time the learned Judge did 
consider giving the defendants credit for 
what the plaintiffs admitted to have re- 
ceived by sale of the goods handed over as 
appears from the following extract in his 

iudgment dated 8tb March 1938 . 

ObiectioD 21.— This objection relates to the ac- 
counts in respect of certain goods delivered by the 
defendant to the plaintlQ after the suit as B«y«ty 
lor the suit claim, and which goods the plaintifl 
at liberty to sell for and on account of the 
defendant. It is contended that 
missionor has not found what the plaintifl actually 
ought to have roalir-ed reasonably by the sale of 
ihtso goods. All that the Commissioner has done 
is to proceed on the account as given by the plain- 
tifl. The rabjcci it dealt with 
doner's report from line 485 to ff°® 641. It is 
pointed out by Mr. Fatehchand that with t^ard to 
the IG sets sold the plaintifl 

Bhowing to whom they were sold, on 

Ft E/2 tbo defendant 8 objectionB dated 21st De* 
ceniber 1980 with regard lo the account-sales. 


Mr Fatehcband'e contention in ebort is that a 
proper account has not been taken either of the 
quantity or of the market prices of the gewds d^ 
Jivered to the plaintifl after the suit, although 
directed by the Court to do so. Now, in this con- 
neiion 1 might refer to the oonseut order dated 
3lBt October 1935 passed by Havelivala J. It re^s 
thus • ‘Without prejudice to the contentions of tbo 
partiM in this suit or in any other proc^ings to- 
tween the parties, the defondantB handed over to 
the plaintifl the Fhllco goods as shown in two sheets 
attached. These will be sold by the plaintifls and 
the net sale proceeds kept by tbe plaiutifls pending 
the disposal of the suit and pending final orders 
with regard to the same which will be appropriated 
towards the decree. II any, passed in their favour. 

It is perfectly clear to roe that the question whe. 
ther the plaintifl has or has not realiied a reason- 
able price with regard to these seenrity goods cannot 
be determined now. When the plaintifl gets a 
decree, and the decree is sought to bo eiecuted 
against the defendant, it will bo open to the defen- 
dant lo contend that a much larger satisfaction 
should be entered up than what is shown m the 
account sales produced by tbe plaintifl. Mr. inp- 
chaod consents that whatever amount has been 
received by tbo plaintifl in respeclof these goods as 
appearing in their books the plaintifl is prepared to 
give a credit for to tbe defendant In this suit. itb 

re-’atd to delendanfsclaim formoroMr. Dipchaiid s 

contention is that at the worst the plaintifl can be 
regarded as an agent of the defendant or a receiver 
aprointed to sell these goods; that therefore if the 
plaintifl is guilty of anymalfoasanoe or misfeasance 
the defendant has a separate cause of action, and 
that it has nothing to do with the causa of action 
assbown in the plaint. Ithink that this argument 
is sound, and I must refrain from going into the 
question as to what amount ought to have been 
realiied. With regard to the amount realiz^ as 
shown in the plainlifl’s account, tbe plaintifl is 
prepared to give credit in the suillothedefeudaut: 
and I do not see how I can help tbe defendant any 
more than that at piasont. 

But in his judgment dated 4th April 1938 

appears the following passage : . . ^ 

It must bo remembered thatthesuit is for settle- 
ment of accounts as the accounts between the par- 
ties stood at the time of the institution of the suit. 
Tbe plaintifls ordered out goods for the defendants, 
and paid for them as and when the goods arrived 
in Karachi. For the first two or three months tbo 
defendants were given delivery of whatever gockls 
bad arrived and bills were submitted which were 
partly paid. When a disagreement arose between 
ibo parties and tbe defendants refused to pay for 
and take delivery of goods ordered on their behalf, 
contending that they were not bound to pay unless 
and until they had sold thorn and had realised tbo 
price of tbe goods so sold, the plainlifls considered 
the arrangement between them and tbo defendants 
as termination by such conduct of the defendants, 
and came to Court to seek relief in respect of what 
they had already earned by way ol commission and 
in respect of all the goods taken delivery ofaud not 
paid for. It was during the pendency of the suit 
that when the plaintifls applied for attachment be- 
fore judgment that by mutual agreement certain 
goods from the possession of the defendants were 
made over to the possession of the plaintifls with 
tbe distinct understanding that the plaintiffs were at 
liberty to sell these goods, and tbo proceeds thereof 
were to be considered as so much saMsfaction in exe- 
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cution ofaDy decree that might to passed in favour 
of the plaintiffs. In pursuance of the agreement 
the plaintiffs have sold certain goods the account 
of which the Official Commissioner was required to 
take according to the books of the plaintiffs. The 

otlicial Commissioner was not asked to determine 

ho could not properly be asked to determine— what 
was the real value or the price of the goods so sold, 
finder the circumstances the insistent demand of 
the learned advocate for the defendants that the 
Court should determine whether this is a suit on 
partial accounts is not tenable. The account of the 
‘Mods sold after the breach, whether the breach 
inado by the plaintiffs or by the defendants, of the 
arrangement under which the business totween 
the two bad started, has nothing to do with the 
(‘figinal agency account; because these goods that 
were sold after the suit were sold not in pursuance 
of the original agency arrangement but because of 
the breach oi it. With these preliminary observa. 
tions 1 shall now take up the issues raised in the 
case one by one and record my findings thereon. 

And, as we have said, the learned Judge, 
struck out issue 13, so far as it related to the 
sale of goods handed over under the con- 
sent order dated 3lst October 1933. The ques- 
tton which then arises is, was the learned 
Judge right in doing this? Under O. 14, R. 5, 
Civil P. C., tlie Court may at any time be- 
fore passing a decree strike out auy issue 
that appears to it to be wrongly framed or 
introduced, and the Judge clearly, from his 
order which we have quoted, considered 
that so far as issue 13 related to the sale of 
goods under the consent order, made as it 
was in the course of the suit, after its in- 
stitution, was improperly introduced. Mr. 
Dipeband for the plaintiffs. respondents 
argued before us that the only remedy open 
to the defendants under the consent order 
was a separate suit, and so far as the defen- 
dants claim more than the plaintiffs admit, 
the learned Judge appears to have accepted 
this contention of Sir. Dipeband. Earlier, 
in the same judgment, however, he suggests 
that the defendants can raise this question 
in execution, but later in the same judg- 
ment the learned Judge appears to find 
that the defendants may be given credit in 
the suit for the sum admitted by the plain- 
tiffs in their accounts under this head, 
though in bis final order no such credit is 
given. The plaintiffs, however, in the exe- 
cution application gave credit under this 
head for Rs. '2994.10.0. Therefore, there ap- 
pears some ground for the defendants’ con- 
fusion. At one place in the judgment he is 
told he will be given credit in the suit for 
the amount admitted by the plaintiffs and 
that for the balance be may claim in execu- 
tion though the appropriate remedy would 
be a separate suit. No credit however is 
given in the suit though a certain credit is 


given in execution proceedings; and when 
the defendants in execution proceedings 
raised their claim for the balance of the 
value of the goods sold, the executing Judge 
dismissed the defendants’ claim finding that 
the trial Judge bad not reserved this ques- 
tion for decision in execution, having held 
that the question was irrelevant to the suit. 
As we have said, no appeal was filed against 
bis order which might well have been the 
simplest means of unravelling this tangle. 

Now, we do not think, as the learned 
advocate for the appellant argues, that be. 
cause the parties agreed that certain things 
should be done in a suit and the Court em. 
bodied this agreement in an order, and 
what is called a consent issue was raised, 
the Court is bound in its final decree to give 
effect to this agreement or to find upon the 
issue. An issue must arise upon the plead- 
ings. The suit concerned the sale of certain 
goods by the plaintiffs to the defendants, 
and if the defendants in the course of the 
suit by consent agreed to hand over certain 
of those same goods to the plaintiffs in lieu 
of security for sale and appropriation in 
satisfaction of the decree, we do not see 
how such a matter can be properly exclud- 
ed from execution of the decree in view of 
the wide terms of S.4T, Civil F. C.; and 
apart from the question whether any credit 
for the sale of the goods should be given in 
the suit itself, we think it clear, in spite of 
the somewhat ambiguous wording of the 
consent order, that if the defendants bad 
been told that they would not be given ere- 
dit for the sale price of these goods in the 
proceedings arising out of the suit at all 
imt would be forced to institute a separate 
suit, they would have been no party to the 
agreement. But it does not follow that cre- 
dit was to be given under this head in the 
suit itself before the decree was passed. Fur- 
thermore, we think it clear that if the de- 
fendanta iiad been told that they would be 
compelled to accept whatever price the 
plaintiffs chose to accept for the goods, and 
that they would not be entitled in these i 
proceedings to credit for a fair price bat^ 
would have to institute a separate suit.theyj 
would not have been a party to this agree-, 
ment. It appears to us implicit in the t 0 rinS| 
of this agreement that the defendants were 
to get a fair price for the goods and to 
credit for this price in these proceedioga; ‘ 
not in the suit itself, then in the execution 
of the decree. And we think that os far ^ 
the learned trial Judge held that an inquiry 
as to the price that should have been w* 
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ceived for the goods handed over could not 
be ordered in execution and should have 
been made the subject of a separate suit, be 
was wrong. 

Regarding the wide terms of S. 47, Civil 
P. C., the dispute between the parties was 
a dispute arising in the execution or satis- 
faction of the decree, and could be inquired 
into and decided in execution. There is little 
authority on this point of inquiry and set- 
tlement of disputes relating to the attached 
property in execution proceedings. One case 
however relating to the misappropriation of 
the attached property by judgment-creditor 
and an inquiry and settlement of the dis- 
pute in execution is 36 I C 280.^ Further- 
more, under 8. 47. Civil P. C.. the executing 
Court could have treated these particular 
proceedings as a suit though there seems no 
reason why it should have done so. There- 
fore, our view on this case as argued before 
US is that this question of a fair sale-price 
and a corresponding credit to the defendants 
'could and indeed should be decided by an 
executing Court. How far this can avail the 
defendants in view of the order of the exe- 
cuting Judge dismissing the defendants’ 
claim on l‘2th May 1938, we are not now con- 
cerned to inquire. We observe that while 
the defendants in para. 7 of their further 
written statement claimed Its. 12,000 under 
this head, in their application under o.2l, 
R. 2, Civil P. C., they place the invoice value 
of the goods at Rs. 10.355 and the market 
value at Rs. 20,716, and state that they are 
being allowed credit for only Bs. 4194-10.0. 
We presume that this latter sum refers to 
some credit item in the account in excess of 
Rs. 2999-14.0 for which the plaintiffs give 
credit in their execution application. But 
this decision leaves the decree untouched 
and gives little satisfaction to the appellants. 
The appellants wish us to modify the decree 
and decide that in the suit itself credit 
should be given to them for the sums ad- 
mittedly received or which should have 
been received by the plaintiffs on the sale of 
the goods handed over as security. 

But we do not think we have a case here 
where a claim is admitted in part and money 
is paid into Court. A proper interpretation 
of the consent order is, we think, that the 
sum admittedly received by the plaintiffs 
was to be appropriated in satisfaction of 
the decree and this presumed a decree. It 
j)roeumo8 a credit in execution as the plaim 

1 . (’16) 3 AIR 1916 Pat 308 : 36 I 0 280: 1 PLJ 
668. Gnjadhar v. Arjuo Daa. 


Emperor v. Sbivbdx Amro Sind 107 

tiffs gave credit in execution and not acredit 
in the suit itself. Moreover the defendants 
refused to accept this sum admitted in any 
way in satisfaction of their claim. On ac- 
counts they claimed a large sum due to 
them. Besides we do not think this is in ac- 
cordance with the proper (instruction of 
the agreement Ex. 3. Wo think this agree- 
ment was properly interpreted by the res- 
pondents when they gave credit for nearly 
Rs. 3000 in the execution application, apart 
from the question whether the respondents 
bad to account for what they should have 
received as proper price, as distinct from 
what they did receive. We do not think 
therefore we should interfere with the judg- 
ment of the trial Judge. It will be for an- 
other Court, if the appellants apply, to 
decide whether time can be saved by this 
appeal or should be extended so as to enable 
them to appeal against the order of the 
Judge in execution. ^^© think therefore it 
follows the appeal must bo dismissed with 
costs and we order accordingly. 

G.N./R.K. Appeal dismissed. 


(28) A. I. R. 1941 Sind 107 
Davis C. J. and Tyabji J. 

Emperor 

v. 

Shivlux Amro — Accused. 

Criminal Ref. No. 294 of 1940. Decidod on 
lltb November 1940, made by Addl. Seas. Judge. 
Nawiibshab. D/- 27tb September 1940. 

Penal Code (1860). S. 75— Case falling under 

S. 75 Penal Code Trial under S. 260, Criminal 

P. C-i is not necessarily bad — S. 75, Penal Code, 
is enabling and does not create separate olfence 
_Question whether S. 260, Criminal P. C., ap- 
plies or not to olfence falling under S. 75, Penal 
Code, does not arise— But in cases to which 
S. 75. Penal Code, is to be applied and also in 
which it is not to be applied but previous con- 
victions are to be taken into account summary 
trial is not appropriate — Magistrate can, in- 
dependently ol S. 75, Penal Code, take into ac- 
count previous convictions. 

While the circumstancos ol a case where S. 75, 
Penal Code, can be applied, make it desirable that 
the oflence should not be tried in a summary way, 
and that, in such cases, if the trial has started in 
a nummary way, the provisions of S. 260 (*2), Cri- 
minal P. C., should bo followed, nevertheless a 
trial in which a charge under S. 75, Penal Code, 
could bo framed is not nocossarily bad In law 
because the oflence is tried summarily. Although 
it may almost always be inexpedient in the in- 
terests of justice to do so, but S. 75, Penal Code, is 
an enabling provision and merely applies a princi- 
pie, and since it does not create a separate oflonco 
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or an oQence at all the question whether S. 260 
Cfjuiinal P. c., applies to oSences under 8. 75! 
i cnaJ Lodo, does not arise. [p 108 0 12] 


Put a trial in a summary way is not an appro, 
pnate procedure when S. 75. Penal Code, is to be 
.ipphed Nor. indeed, would it he appropriate when 
lo. ienal Code, is not to be applied, but preyj. 
CUP convictions are to be taken into account in 
determining what punishment within his ordinary 
powers a Magistrate should impose because of the 
ijmitou nature of the eentcDce which znav be passed 
under S. 262. Criminal P. C. [P 108 0 2] 

I'roviouB convictions however can be taken into 
account under S. 14. Evidence Act, even when 
o. 76, Penal Code, is not to be applied. After an 
accused has been convicted and before sentence is 
passed, a Court can for the purpose of deciding 
what .sentence should be passed, take into con- 
sideration previous convictions, any question of 
6. 7.5, Penal Code, apart: (’14) 1 A I R 1914 Bom 
216, Expl. (P 108 C 2] 

Partabrai D. Pumcani, Advotatc-Gencral — 

for the Crown. 

Davis C. J. — This is a reference by the 
.Additional Sessions Judge of Nawabshab, 
recommending that the conviction of one 
Shivbux for theft of silver head-dresses from 
idols in a temple and a sentence of three 
months’ rigorous imprisonment and a fine 
of Rs. .50 passed l)y the Resident Magistrate 
of Tando .Adam, should bo set aside and a 
retrial ordered, on the ground that the ac. 
cused had one previous conviction and sen. 
tenceof one mouth’s rigorous imprisonment, 
that this was a case in which s. 75, Penal 
Code, should he applied, and that the Magis- 
trate could not try this case as he did, in a 
summary way. for s. 2C0, Criminal P. C., 
would not apply, and the trial was therefore 
void under s. 530 (q). Criminal P. C. 

Now, so far as the application of s. 260 , 
Criminal P. C., is concerned, we are of the 
opinion that while the circumstances of a 
case where s. 75, Penal Code, can be applied 
make it desirable that the offence should 
not be tried in a summary way and that in 
such cases if the trial has started in a sum. 
mary way the provisions of sub-s. (2) of S. 2G0, 
Criminal P. C., should be followed, never- 
theless we do not think it can be said that 
a trial in which a charge under S. 75 , Penal 
.Code, could be framed is necessarily bad 
in law because the offence is tried sum- 
marily. It may, indeed, almost always be 
inexpedient in the interests of justice to do 
|8o, but s. 76, Penal Code, merely applies a 
principle; it does not create a separate 
offence. It is an enabling section and pro- 
vides that when accused persons are con- 
victed of certain offences and have previous 
|ConvictioDB they can be sentenced to en- 
loanced punishment by the application of 
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s. 75 . Penal Code. As s. 76, Penal Code, does, 
not create a separate offence or indeed, an 

offence at all, it matters not that s. 260, Ori- 

minal P. C., is limited to certain offences, 
ifiere is no offence under 8. 76, Penal Code, 
liiere is no question then of s. 260 , Criminal 
P. U, applying or not applying to offences 
under s, 76, Penal Code* On the other hand,, 
there may always be other considerations' 
which prevent the trial in a Bummary way 
of offences to which s. 75, Penal Code, is to 
be applied. The Criminal Procedure Code 
provides a special procedure for the trial of 
offences when s. 75 is to be applied. Sec- 
tions 221 and 255A, Criminal P. C., regulate 
the procedure at a trial by a Magistrate 
when s. 75, Penal Code, is to be applied. 
Section 310, Criminal P. C., regulates the 
procedure in a trial by a Sessions Court 
when previous convictions are to be proved 
for the purpose of enhancing sentence whe- 
ther under s. 75, Penal Code, or any other 
special law, such for instance, as the Cri. 
minal Tribes Act. 

It is therefore clear that trial in a sum- 
mary way is not an appropriate procedure 
when s. 75, Penal Code, is to be applied. 
Nor, indeed, would it appear an appropriate 
procedure when s. 75, Penal Code, is not to 
be applied, but previous convictions are to 
be taken into account in determining what 
punishment within bis ordinary powers a 
Magistrate should impose because of the 
limited nature of the sentence which may 
he passed under s. 262, Criminal F. C. It is 
to be remembered that previous convictions 
can be taken into account even when S. 76, 
Penal Code, is not to be applied. After an 
accused has been convicted and before sen 
tence is passed a Court can for the pur ^ 
pose of deciding what sentence should be| 
passed, take into consideration previous 
convictions, any question of S. 75, Penal 
Code, apart. In the Bombay case in 39 Bom* 

326,* there is some discussion as to the sec- 
tion of the Evidence Act, if any, which 
applies to a case where previous convictions 
are to be taken into account for the purpose 
of deciding the punishment to be imposed, 
the punishment being within the ordinary 
powers of the Magistrate. Shah J. points 
out the distinction between bad character 
within the meaning of s. 64, Evidence Act, 
and a previous conviction. Heaton J. 
of the opinion that s. 64, Evidence Act, di 
not apply to such a case an d that previoo^ 

l7 (T4’)T Ariri914 Bom 216: 26 I 0 
Or L J 83:89 Bom 826:16 Bom L R934, 
y. lamai] All* 
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coQviotions in suoh a case were within the 
sphere of penology rather than of law. 
Neither of the learned Judges referred to 
e. 14, Evidence Act, which would appear bo 
be the appropriate section. 

While therefore it would appear to us 
that in this case it was unnecessary to apply 
the provisions of S. 75. Penal Code, we wn. 
sider that in view of the accused a previous 
oonviotion. and the circumstances of this 
case the Magistrate could nob adequately 
punish the accused in a trial held in a sum- 
mary way and that he should have tried 
the case in a long trial and before sentence 
have taken into consideration the previous 
conviction of the accused when deciding 
what sentence should be imposed. It would 
appear that the Magistrate within his ordi- 
nary powers of a 6rat class Magistrate 
out the assistance of 9 . 76 . Penal Code, could 
have adequately punished the accused. We 
therefore accept the reference, set aside tho 
conviction and senteuce and order the ao- 
cased to bo retried according to law. 
q.n./r.k. Dtftrenct accepted. 

(28) A. I. R. 1941 Sind 109 
Davis C. J. and Tvabji J. 

limperor 

V. 

Ahmed Haji Sidik — Accused. 

Cflmloal Ref. No. 210 of 1940. Doolded on Ist 
October 1940, made by Diat. Magistrate, Karachi, 
D/- 19th July 1940. 

Criminal P. C. (1898), S. 562 - Caltle-Ufling 
by youth acting In manner of practised thtet — 
Fact that he Is prepared to give sureties com- 
bined with his small age and fact that he had no 
previous conviction are not sufficient lor appli- 
cation of S. 562. 

Sootlon 662 must be applied with discretion, for 
otherwise, rather than preventing the manufacture 
of ctimlnalfl, it may assist in their manufacture, 
for it may become known that first offences even of 
cattle-lifting can be committed with 2 ^ 

Where the accused convicted of cattle-lifting had 
acted in the manner of a practised thief the facte 
that he was prepared to give sureties combined 
with his email ago and the fact that be had no 
orevlous oonviction are not eufBoieot to justify the 
application of S. 662. fP 109 C 2) 

Parlabrai D. Puntcani, Advocate-General — 

for the Crown. 

A. I. Kati — for Accused. 

Davis C. J. — Notice was issued upon 
one Ahmed, son of Haji Sidik, to show cause 
why a senbeuce of aubstantivo imprisoumeDt 
should nob be passed upon him for an offenca 
of cattle-lifting of which he has been con- 
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victed and for which he was bound over by 
the Subordinate Judge and first class Magis- 
trate. Tatba. (Mr. Dinalsbah) under S. 5G2. 
Criminal P. C.. on the ground of his age and 
antecedents. Presumably, by “antecedents 
the Magistrate referred to the fact that this 
accused has had no previous conviction, 
because we can find notbing else lo bi3 
favour, and we do not thick that this Magis- 
trate has dealt with this aspect of the matter 
with Buflicieub care or has put upon the re- 
cord the special circumstances which in a 
case of oattle-lifting. we think, should exist, 
before eection 5G2, Criminal P. C., is appliM. 
Section 5G2, Criminal P. C., must be applied 
with discretion, for otherwise, rather than, 
preventing the manufacture of criminals, it 
may assist in their manufacture, for it may, 
become known that first offences even of 
cattle-lifting can be committed with impu- 
nity. The accused has only got to plead 
youth, produce sureties, show that be has 
DO previous conviction for tbe sureties to be 
accepted, and the fact that iu this case tbe 
accused in bis statement so promptly offered 
sureties seems to suggest that he was given 
a hint that if he pleaded guilty he would be 
bound over. 

The evidence, however, on tbe record 
clearly shows the guilt of the accused andi 
would seem to show the hand of a practised! 
thief rather than the apprentice band of ai 
first offender. A bullock was stolen while the 
owner was away for his morning prayers, 
and the bullock was traced to a hiding place 
in the jungle. The accused, however, could 
not be traced and so the tracking party lay 
in wait in ambush until the accused returned 
to lead tbe bullock away which ho did at 
about sunset. Even then he escaped though 
the bullock was recovered and restored to 
its owner. We should have thought that 
upon these circumstances of the case, tbe 
Magistrate would have enquired more care- 
fully into what he describes as the “ante- 
cedents” of the accused: he would have 
ascertained from the accused why be com- 
mitted this offence, what work he was en- 
gaged upon, what temptation was placed in 
his way. who was his father, what chance 
there was, if leniency was shown, for his 
leading a life free from crime. Notbing of 
this sort was done, and the plea of the ac- 
cused and the statement that he was pre- 
pared to give sureties combined with his age 
and the fact that he had no previous con- 
viction were sufficioub in the opinion of the 
Magistrate to justify the application of S. 562. 
Criminal P. C. 
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We do not think that these circumstances 
were sufficient to justify the application of 
?. 5G2, Criminal P. C. We consider that the 
accused acted in the manner of a practised 
thief, and that the Magistrate should not 
have dealt with this serious offence of cattle 
lifting in this particular fashion. The learned 
advocate for the accused argues that he has 
already been in prison for a certain period 
of time. It is true be was imprisoned on 3rd 
September, but that is not long enough for 
prison to exercise its disciplinary and deter- 
rent effect. We have not only to think of 
the accused himself in this case, and the 
ofTeet of the sentence upon him, but the 
necessity of a deterrent effect upon him and 
upon others as well. We do not think the 
fact that he was bound over would deter 
him or others from committing such a serious 
offence in future. With a certain amount of 
hesitation however we are prepared to limit 
the sentence of imprisonment which we 
consider necessary to pass upon him to six 
months. We therefore set aside the order of 
the Magistrate under s. 502, Criminal P. C., 
and sentence the accused for this offence of 
which he has been rightly convicted to six 
months’ rigorous imprisonment. 

D.S./R.K. Order scf aside. 
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Davis C. J. and Lobo J. 

Commissioner of Income-tax. Bombay 
Presidency, Sind and Baluchistan — 

Applicant 


V. 

Sind Uindu Provideyit Funds Society, 
Hyderabad Sind — Asscssee — 

Opponents. 

Civil Ref. No. 09 of 1938, Decided on 9th May 
1940, made by Commissioner of Income-tax, D/- 
13th Beptomber 1938. 

Income-tax — Assessment to tax or exemption 
therefrom — Law in force in year of assessment 
must be applied even if quantum of income is 
income of year preceding year of assessment. 

For determining the rate of asitessment to 
income-tax or exemption therefrom the law and 
statutory rules in force for the year of assessment 
most bo applied even though the quantum of 
income for asecssmont is the income of the year 
preceding the year of assessment: (’82) 19 A I R 
1932 Lah 675, lUl. on. CP HI 0 1} 

PdrUibrai D. Punwani, Advocate-Oeneral — 

for Applicant. 

Hukumatrai Af. Sidnani — for Opponents. 

Davia C. J. — This ia a reference by 
learned Commissioner of Income-tax, 
^mbay Presidency and Sind, under 8.66(2), 
noome-tax Act, made at the instance of 


the Sind Hindu Provident Funds Society* 
Hyderabad Sind, now in liquidation, and 
the question of law referred to us is as 
follows : 

Whether the Assistant Commissioner correctly 
held that the Government Notification No. 11 of 
4th April 1936 was applicable to the assessment of 
the asscssees levied on 28th October 1937, even 
though the income assessed was for the year ended 
Slst March 1936. 

The facts of the case appear to be that the 
assessees submitted the return of income 
declaring their total income for the year 
ended Slst March 1936, which was of the 
previous year as defined in S.2 (ll) of the 
Act, as Rs. 71,710. This income included 
Rs. 67,040 on account of interest and Gov- 
ernment securities purchased through the 
Post Office and held in the custody of the 
Accountant-General, Posts and Telegraphs, 
and the assessee contended that all this in- 


come was exempt from tax under para. 18 (l), 
Income-tax Manual, Edn. 6, p. 161, which ex- 
empted, witboutlimit, income of this nature, 
by a Government Notification No. 878-F of 
2lst March 1922. This exemption was made 
under the powers conferred under S.,G0 (l) 
of the Act as it then stood. 

It appears however that this notification 
was amended in 1936 under Notification 
No. 41 of 2Dd November 1935, which limited 
the exemption of income of this nature to 
Rs. 22,500. But while it is now clear to us 
that there was a notification to this effect 
in November 1935, it appears that in the 
order of the Income-tax Officer reference is 
made to the notification only of 1936, and in 
the order of the Assistant Commissioner on 
appeal from the assessment of the Income- 
tax Officer, reference again is made to this 
notification of 1936, which is dated 4th April 
of that year ; and the learned advocate for 
the assessees now argues before us that hie 


ients were misled by this reference to a 
Dtification of 1936 for if they had known 
' thie notification of 1935, they would not 
ave asked for a reference to this Court, 
scause their case was based upon the fact 
lat though the assessment was for the year 
36-87, the income assessed was the income 
r the year 1935-86, and in the assessment 
that income the law and statutory rules 
iverning the exemption wonld be the law 
id statutory rules applicable not for tbo 
lar 1936.37, but for the year of 
35-86, so that they would get the Moeht 
this exemption without limit which was 

stricted only by the 

Bat we do nob think 

en no notification of 1935. but only the 
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notification of 1986, that would have helped 
the assessees at all, because while it is true 
ithat the quantum of incwme for the assess* 
jment of the year 1936*37 was the income of 
the year 1935.86, the assessment was not for 
the year 1935*30, but for the year 1930*37, 
and it appears to ua that the law and 
statutory rules applicable for determining 
■the assessment must be the statutory laws 
■and roles in force for the year of the assess- 
ment. i. 0*. in 1930*37. when the osMSsees 
would clearly be entitled only to the limited 
lexempbion of Rs* 22,600. For instance, we 
put it to the learned advocate that u his 
argument was to be accepted, an assessment 
in 1936*37 based upon the income of 1935.30 
would be determined not upon rates in force 
in 1936*37 but the rates in force in 1985*36, 
and he admitted that this could nob be the 
ioase. But be distinguished between rates at 
■which income-tax was assessed and exemp- 
'tions from liability to assessment. But we 
do not think any such distinction can be 
drawn, and though the learned advocate 
now admits that in view of the fact that 
there was a notification in force in 1935 
exempting income of the kind now in ques* 
tion before us only to the extent of Rs. 22,600, 
and therefore on the argument which he 
placed before ua and on which ho relied, 
the assossees. his clients, would bo liable to 
be assessed in accordance with the notifies, 
tion of 1935 limiting the exemption. Never- 
theless ho says that wo should show to him 
a certain consideration in the matter of 
costs because bad be known of this notifica- 
tion of 1936 ho would not have been en- 
couraged to ask for this reference. That 
may be so, but in our view even if there had 
boon no notification of 1935, the question 
raised in the reference would have been 
decided against him. 

The learned advocate said that he could 
find no case to support his argument. There 
is however a case against him referred to 
in A I B 1932 Lah 675.^ We think therefore 
it is clear that the question referred to us 
must be answered in the affirmative. We do 
not think however that the assesseos are 
entitled to any special consideration in the 
matter of costs in this reference, and we 
think that the ordinary rule that costs 
follow the event should apply in this case, 
and that the coats of the reference be borne 
by the assessoes. Wo think the Commie, 
sioner of Income-tax is entitled to his costs 

1.~(’32) 19 AIR 1982 Lah 675 : 188 I 0 187 : 14 

r^h 194 : 83 P L R 947, Jottuahah Natho Bhab 

T. Commtsslooer of iDoome-tax, Lahore. 


including the fee of Rs. lOO. Order accord- 
q.N./r.K. Order accordingly. 
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LODO J. 

-Vessrs. Gosho Kaiiishiki Kaisha Ltd . — 

liespondents 1 

V. 

Seth Mulchand Harichand — 

Respondent 2. 

J. Misc. No. 396 of 1939. Decided on lllh 
October 1940. 

Arbitration Act (1899), S. 11 — Award — In- 
validity-Award by arbitrators filed in Court — 
Original appointment of arbitrators constituting 
tribunal bad— Subsequent realization of mistake 
by one party— Attempt to rectify matter-Party 
cannot clothe tribunal, in its inception illegal 
and without jurisdiction, with jurisdiction — 
Award is invalid and must be removed from file 
of Court. 

If the original appointment of arbitrators is bad 
the tribunal constituted is without jurisdiction 
and no subsequent realization of a mistake or an 
attempt to rectify matters by one party can clothe 
with jurisdiction a tribunal which is m Us incep- 
tion illegal and without jurisdiotion, and the award 
by such tribunal is invalid and if filed in Court 
should be removed from the file. [P 112 C 2] 

Dipchand Chandoomal <t Co 

lor Raspoodents 1. 

Srihuhxndas B. Lulla — lor Respondent 2. 

Lobo J. An award made under the 

Arbitration Act has been filed by the arbi. 
trators, two Japanese gentlemen, in this 
Court. On a notice issued to the respon- 
dent 2, namely, Mulcband Harichand, ob- 
jections were filed on his behalf setting out 
various reasons for which the award should 
be ordered to be removed from the file. 
The award relates to certain disputes be- 
tween the firm of Gosho Kabushiki Kaisha 
Ltd., on the one hand and Mulcband Hari- 
chan'd on the other arising out of various 
contracts made by Mulcband Harichand 
with the firm of Gosho Kabushiki Kaisha 
Ltd., for the purchase of Japanese piece- 
goods. These contracts were primarily of 
two kinds, contracts for the sale and put- 
chase of forward goods and contracts for the 
sale and purchase of ready goods. It is also 
alleged on behalf of Mulcband Harichand 
that certain contracts which were originally 
for forward goods were subsequently sub* 
stituted by contracts for ready goods. While 
the contracts for ready and forward goods 
both contain an arbitration clause, there is 
an essential difference between the arbitra* 
tion clause contained in the contract for 
ready goods and that contained in the con- 
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tract for forward goods ; for whereas in the 
contracts for ready goods the clause provides 
for a reference to arbitration to two Euro- 
pean merchants, members of the Karachi 
Chamber of Commerce, one to be chosen by 
each party, the arbitration clause in the 
contracts for forward goods requires arbitra- 
t.ion by two Japanese and/or European mer- 
chants, members of the Karachi Chamber 
of Commerce, one to be chosen by each 
party. The learned advocate for the respon- 
dent 2 has raised a number of points both 
of law and of fact on which he has conten- 
de<I that this award should be removed from 
the file. His main ground has been that the 
arbitrators who have made the award in 
this case had no jurisdiction whatsoever, 
that their original appointment was bad. 
This argument the learned advocate has 
based not only on one but several grounds. 
A fter much argument and after all the docu- 
ments relied on by respondent 2 had been 
riled, specially the correspondence between 
the parties, the learned advocate for the res- 
{■HDndents i was constrained to admit that the 
contention of the learned advocate for the 
respondent 2 tliat the original appointment 
of the arbitrators in this case was bad had 
to be accepted as well founded and that 
therefore there was no necessity for the 
Court to go further into the matter because 
as he conceded that the appointment of the 
arbitrators was bad the award must be re- 
moved from the file. 

Apart however from the admission of the 
learned advocate for the respondents 1, I 
feel no doubt whatever that the contention 
of the learned advocate for respondent 2 is 
sound and that in this case the appoint- 
ment of two Japanese gentlemen as arbitra. 
tors was bad, that the arbitrators had no 
jurisdiction in the matter and that this 
award must be removed from the file. As I 
have stated before there were two kinds of 
contracts between the parties and whereas 
in the contracts for forward goods the par. 
ties could appoint Japanese or European 
gentlemen as arbitrators, under the arbitra- 
tion clause in the contracts for ready goods 
European arbitrators only could be appoin- 
ted by the parties. The reference and the 
award in this cose cover both contracts for 
ready goods and contracts for forward goods. 
Apparently without realizing the difference 
between the two arbitration clauses in these 
two classes of contracts the respondents l 
appointed a Japanese gentleman os arbitra. 
tor and called upon the respondent 2 to ap- 
point his arbitrator and on bis failure to do 


so appointed another Japanese arbitrator to 
act for respondent 2. 

It is true that at a later stage the respon- 
dents 1 discovered their mistake and at- 
tempted to rectify matters by getting the 
arbitrators to exclude from the award the 
contracts for ready goods so os to legalise 
the appointment of two Japanese gentlemen 
as arbitrators. But surely this cannot affect 
the question. If the original appointment 
of arbitrators was bad, the tribunal consti- 
tuted was without jurisdiction and no sub- 
sequent realization of a mistake or an 
attempt to rectify matters by one party 
could clothe with jurisdiction a tribunal 
which was in its inception illegal and with- 
out jurisdiction. In these circumstances it 
is quite unnecessary for me to discuss the 
various other grounds upon which the 
learned advocate for respondent 2 has urged 
that the award should be removed from the 
file. There only remains the matter of costs. 
Ordinarily as respondent 2 succeeds he 
should have the costs of these proceedings. 
But it appears to me that in this case I 
should make no order as to costs as I am 
not satisfied either from the correspondence 
which has been exhibited in this case or 
from the attitude adopted by respondent 2 
at the bearing of this matter that he should 
be awarded costs. The award will therefore 
be removed from the file but there will be 
no order as to costs. 

N.K./r.k. Award removed. 


(28) A. I. R. 1941 Sind 112 

LOBO j. 

Aishabai wjo Ahmed and another — 

Plaintiffs 

V. 

Mahomed Ismail slo Haji Dada 

■Defendayit- 

Suit No. 50 of 1941, Decided on 26th February 

Civil P. C. (1908). O. 40. R. 1-DeIendanfs 
sther carrying on bakery business i" n»me of 
idam Sumar & Co." dying leaving widow and 
ant son— Few days before brother sdeatb 
lendant taking possession of business pre 
ses. removing board bearing 
ss and putting up board bearing his name 

it by widow and Infant for 

n restraining defendant from ,or 

siness. for removal “nt of 

•ounts — Application for 

leiver to carry on bake^ fm^racticable and 
ipointment of recefver belt* impractlcaDie^ __ 

'bly undesirable In with, 

itus quo held could not be interfered w 
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Defendant’s brotbec who died leaving as his 
heirs a widow and an infant eon carried on a 
bakery buaineSB In the name of “Adam Sumar & 
Co.” A few days before the death of bis brother 
the defendant entered upon the business promiees, 
took possession, removed the board which described 
the business as “Adam Soomar <k Co., Bakers and 
Confectioners,” and put bis own board “IsmaH, 

D. Adam Soomar, Bakers and Confectioners.” The 
widow and her infant son therefore filed a snit for 
a mandatory injunction directing the defendant to 
desist from interfering with the business and to 
remove himself from the business premises of 
Adam Bumar <fc Co., and for an account. Along 
with the suit the plaintifis filed an application for 
the appointment of a receiver to carry on the 
bakery under O. 40, R. 1 : 

Held that it was impracticable and highly 
uudositable in the oircumstances of the case to 
interfere with the status quo though ordinarily it 
would have been proper to appoint a ceMiver. 

[P 114 C 1] 

Order. This is a suit for an injunctioo 

and accounts which arises in the following 
circumstances. In 19^7 iu connexion with a 
bakery business carried on in the name of 
“Adam Sumar & Co.,” a suit was filed in 
this Court by the present defendant against 
Ahmed, the husband of the present plain- 
tiff 1, for partition and accounts. There was 
a consent decree iu that suit under which 
the present defendant was to receive nupees 
47-8-0 per month in lieu of bis 4 aunas share 
in the business oarried on in the name of 
“ Adam Sumar A: Co. the husband of 
plaintiff 1 was to carry on tho business and 
discharge tho debts, etc., and after the debts 
bad boon discharged tho husband of plain- 
tiff 1 was to coutinuo to carry on the busi- 
ness and to pay i annas share in the profit 
thereof to tho present defendant. The com- 
promise decree contained other terms as 
well which are not relevant at present. The 
husband of plaintiff 1 died on 2ad December 
1940 leaving as his heirs a widow, plaintiff 1 
and an infant son, plaintiff 2 . It is alleged 
that a few days before the death of Ahmed 
tho husband of plaintiff l, bis brother the 
present defendant entered upon the busi- 
ness promises, took [wssession, removed the 
board which described the business as 
“Adam Soomar A Co., Bakers and Confec- 
tioners” and put his own board “Ismail, D. 
Adam Soomar, Bakers and Confectioners." 
Tho plaintiff, therefore, filed the present 
suit on lOtb February 1941 for a mandatory- 
injunction directing the defendant to desist 
from interfering with tho business and to 
remove bimself from the business premises 
of Adam Sumar A Co., and for an account. 

Along with tho suit the plaintiffs filed an 
application for tho appointment of a receiver 
under 0.40, n.i, Civil P. 0. Notice of this 


application was issued to the defendant, and 
it is this matter which has come before me 
for disposal. I have heard the learned advo- 
cates for the plaintiffs and the defendant 
at very considerable length both today and 
on tho 2ist instant when tho matter was first 
taken up. 

Though ordinarily in a matter of this kind 
it would bo proper to appoint a receiver, I 
think it is impracticable and highly un- 
desirable iu the present case to interfere 
with the status quo. The plaintiffs ask for 
appointment of a receiver to carry on a 
bakery’, and plaintiff 1 is a woman and 
plaintiff 2 is an infant. The plaintiffs cer- 
tainly cannot act as receivers. The learned 
advocate for the plaintiffs has suggested that 
there is plaintiff I’s father who can carry on 
the business and there is plaintiff I's brother 
who can also do tho same. But it is clear 
from the arguments of tho learned advocates 
that plaintiff I's father is a tally clerk and 
plaintiff I’s brother has no previous experi- 
once whatever in carrying on a bakory. To 
ap(X)int an oflicer of this Court as receiver 
in this case is both impracticable and un- 
desirable for neither tho Nazir nor the 
official assignee, if ho wore appointed re- 
ceiver, would bo able to carry on a bakery 
business without the assistance of one of 
the parties who understand tho carrying on 
of a bakery business. As I have pointed out 
above, tho plaintiffs can offer no suitable 
person for tho purpose and tho defendant 
is not prepared to carry on tho business 
under the supervision of an officer of this 
Court. 

Apart from these considerations, there is 
also tho further consideration that tho mate- 
rial at present on the record before me 
reveals that the condition of tho business is 
80 desperate that it is utterly impossible for 
an officer of this Court to act as receiver 
and carry on tho business. There may be 
some outstandings due to the business, but 
there is not a pie of capital. There are 
heavy liabilities amounting to Rs. 30,000 or 
ns. 40,000 and tho very rent of the promises 
in which tho business is carried on has not 
been paid for several months. It would be 
impossible in these circumstances for any 
officer of the Court without necessary finance 
to act as receiver and carry on this business. 
Seeing those diificultiee, I offered tho learned 
advocate for the defendant to appoint his 
client as receiver, but the learned advocate 
declined the offer, and it appears to me on 
very good grounds. The defendant, he urged, 
bad entered upon these business premises 
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and taken charge of the business on an 
express arrangement between him and his 
deceased brother. The defendant had been 
carrying on the business from December 

1910 witli his own money and he was not 
prepared to act as receiver of this business 
on the terms which I suggested to him, 
namely that he should pay Rs. 50 to the 
plaintiffs for their maintenance, that he 
should incur the expenses of ceremonies 
relating to the death of bis deceased bro- 
thor, that he should maintain monthly 
accounts, that he should appropriate to 
himself only Rs. 100 per month from the 
business and that ho should carry on the 
business in the name of Adam Soomar & Co. 

It appears to me that the attitude adopted 
by the learned advocate on behalf of the 
defendant is not unreasonable. There are 
grounds for believing that the defendant 
has resuscitated this bakery business by his 
own efforts and by means which he has been 
able to find, and it is not reasonable to ask 
him to utilize his own efforts and the means 
which he has been able to find in order to 
carry on the business saddled with liability 
to the extent of Rs. 30,000 to Rs. 40,000 on a 
remuneration of Rs. lOO per month. I can 
therefore well understand that the defen- 
dant declines the offer of acting as receiver 
in this case on these terms. What the 
learned advocate for the defendant proposes 
is that the status quo be not disturbed and 
the defendant bo allowed to carry on this 
business ponding disposal of this suit, on his 
undertaking to file in Court the accounts 
from December 1910 up to the end of February 

1911 and thereafter accounts every month, 
and that after the account from December 
to February has boon filed by him aud been 
scrutinized by tho otlior party the Court 
may determine whether the defendant 
should either furnish security or deposit the 
surplus earnings of tho business in Court. 
In tho circumstances of this case, I think 
that is all that can bo done at present. I 
decline to appoint a receiver bociause though 
it may ho just, it is not convoniont, aud 
hold that tho status quo must continue. 
The learned advocate for the defendant on 
his behalf further undertakes to file full and 
complete accounts of the carrying on this 
business from December 1940 till tho end of 
February 1941 within two weeks from this 
date, and thereafter to file in tho first week 
of tho following mouth tho accounts of the 
previous months. He also nndortakos to pay 
to the plaintiffs as interim maintenance a 
Bum of Rs. 40 per month beginning with the 


month of February 1941 . The matter to be. 
called up again on 20th March 1941. 

Q.n./r.k. Order accordingly. 
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Lobo j. 

Sh. Manibai wlo Lalji Anandji and 
another — Plaintiffs 

V. 

Bhimji Lalji — Defendant. 

Suit No. 207 of 1987, Decided on 20th December 
1940. 

• Hindu Women’s Right to Property Ace 
(1937) — Act is validly passed. 


The language of B. 817, Oovernment of India 
Act, 1985, is particularly clear and not open to any 
doubt and the Parliament in enacting 8. 817 and 
Scb. 9, Government of India Act, 1985, could not 
have used language that could be more clear and 
definite. [P 115 0 

Hence Hindu Women’s Bight to Property Act 
(18 of 1987), which was pas^ os a bill by the 
Indian Legislature while the Oovernment of India 
Act of 1919 was in force and to which assent of 
tho Governor-Goneral was given after 1st April 
1937 is validly p-nssed; (’39) 26 A I R 1989 All 706, 
Foil. IP 116 0 2; P 116 0 1] 

Srihishindas H. Lulla — for Plaintiffs. 

Kimalrai BhojraJ — for Defendant. 

Judgment. — One Lalji Anandji died at 
Karachi on I3bh July 1937. Ho loft a son, a 
daughter and a widow who was bis second 
wife. He was possessed of a valuable immov- 
able property in Karachi and was running 
a grain shop in the name of Bhimji Lalji 
in partnership with one Andarji. In Sep- 
tember 1937 Lalji Anandji’s widow filed the 
present suit for a declaration, partition and 
accounts. She claimed in the plaint her 
rights as a Hindu widow under Act 18 of 
1937 as amended by Act 9 of 1938. Tho defen- 
dant in tho suit is tho son of the deceased 
Lalji Anandji. Various defences wore raised 
by the defendant and tho contentions of tho 
parties are covered by issues which were 
framed on 20th October 1938. In October 
1940 tho defendant applied for amendment 
of his written statement by tho addition of 


following plea : , . . , _i. 

nth regard to para. 6 of tbo plaint, it is saN 
tod that Act 18 of 1937 waa not validly passed 
has therefore no application, said Act 
, bill had boon passed by both the Houses of 
Indian Legislature while tho 
ia Act. 1915, as amended in 1919 was ° ^P®*^ 
, but tho Oovornor.Goneral 0 
sure was given only on 14th April 
coming into force of the Oovornmont 
1985, which repealed the wrl or f^o 
1 1987. Tho suit as brought is not the 

itninablo. . 
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issue was framed : 
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WaB Act 18 oi 1937 not yalidl; passed? 11 so, 
what is tbo result? (Covers para. 6 o( the amended 
written statement.) 

I am asked to decide this additional issue 
as a preliminary issue because the parties 
being related are inclined to compromise ; 
but the attitude of plaintiff 1 and the defen- 
dant in the matter of compromise must 
necessarily be affected and coloured by the 
decision of the Court on this additional 
issue. I have acceded to this request and 
propose to dispose of this additional issue 
as a preliminary issue. Fortunately for mo 
the matter is not res integra, for the identi- 
cal point which I havo to decide was raised 
and decided by a Bench of the Allahabad 
High Court in I L B (1989) ALL 912,^ and 
the entire argument on this issue before me 
has turned on whether this decision of a 
Bench of the Allahabad High Court is or is 
not correct. It is necessary therefore to set 
out in some detail the facts of the case in 
I L R (1939) ALL 912' and the ratio decidendi 
in that case. Mt. Janak Dulari’s husband 
died on 2C>th July 1937 and in the suit in 
the trial Court she claimed to bo entitled 
to a one-fourth share of the family property 
of her deceased husband, alternatively, 
either on the ground that her husband died 
possessed of this one-fourth share as his 
separate property, or that if the family had 
not boon proved to have divided the plain- 
tiff was under Act 18 of 1937 entitled to have 
this ono-quarter share. In the written state- 
ment it was pleaded that : 

Act 18 of 1937 was In no waj valid and enforco- 
able. It had not boon validly passed by the Legis- 
lature. Tbo Government or the Leglslnturo had no 
power to onforco such an Act. 

An issue was framed : 

Wbother Act 18 of 1937 was not validly passed 
by the Logislature and is unenforccablo and not 
binding upon dolondants 1, 2 and 4, 

In the trial Court the plaintiff had relied 
upon 8.292, Government of India Act, 1935, 
as applying to this Act, the Hindu Women’s 
Bight to Property Act, 18 of 1937, but it was 
contended on behalf of the defendant that 
Act 18 of 1987 was passed by the Indian 
Legislature before ist April 1987, the date on 
which part III, Government of India Act of 
1036 came into force, and that the assent of 
the Governor-Genoral was given to this bill 
on 14th April 1937, after let April 1937. It 
was therefore argued for the defence that 
this Act was not a law in force immediately 
before the commencement of Part HI, Gov- 
ernment of India Act, and therefore that 

l.~C89) 2~8 AIR 1989 ^1 70G : 185 I 0 420 : I L R 

(1989) All 912 : 1939 ALJ 876, Mt. Jaoak Dularl 

V. Sri Gopal« 


trial Court accepted this argument and held 
that Act 18 of 1037 was nob valid and there- 
fore dismissed the plaintiff’s suit. In the 
ffrsb appellate Court the learned advocate 
for the appellant, original plaintiff, took 
another line* He based his argument not on 
S.292, Government of India Act, but on the 
provisions of S.317 of that Act and Sch.9 to 
the Act. The appeal was however dismissed 
and tbo only reference to the argument of 
the learned advocate for the appellant on 
the point on which he based his appeal is 
to be found in the words ‘*nor does S. 317, 
too of the Govoroment of India Act, 1935, 
help her in any way." On second appeal 
before the High Court the same argument 
was advanced on behalf of the appellant, 
the original plaintiff, and is thus dealt with 
in the judgment of tbo High Court Bench : 

Under tbo Governmont of India Act of 1919, 
Part 6, 6. 68 onwards dealt with Indian legisla- 
tioQ and the powers of the Indian Legislature. It 
is (or tbo defence to show that those powers have 
tennioated and that the Legislaturo did not have 
power to pass thie Act 18 of 1937. It is true that 
8. 821, OovemmoDt of India Act, 1936, states that 
tbo OoveroDient of India Act ehall bo ropealed to 
tbo extent epociSod In col. 8 of Sch« 10 and that 
8ch. 10 does provide for the repeal of tbo Act in* 
eluding Part 6. But thoro la another eectiou of the 
Govemmeot of India Act of 1936, 6. 317, which 
providos a$ follows: ‘(1) The provieloDB of the Gov- 
ornment of India Act set out, with ameodmenta 
consequential on the provisions of this Act, in 
Scb. 9 to this Act (being certain of the provisions 
of that Act relating to the Oovornor.Qeneral, the 
Commandordn'Chlef, Governor-Oenerars Execu- 
tive Council and the Indian legislature and provi- 
sions supplemental to those provisions) shall subject 
to those amendments, continue to have effect Dot- 
withstanding the repeal of that Act by this Act. 
Provided that nothing in tbo said provUions shall 
afiect tbo provisions of tbo last but one preceding 
section.’ 

Schedule 9 to which reference Is made in S. 317 
(1) sets out tbo provisions (or the Indian Legisla- 
ture contalnod iu B. 68 onwards of the Government 
of India Act of 1919. Apparently the section and 
Scb. 9 provide that tbo provisions of Part 6, Gov- 
ernment of India Act of 1919 in regard to tbo Indian 
Legislature should continue to have ofloct notwitb- 
standing the repeal of that Act by the Government 
of India Act of 1935. Wo are unable to read any 
other meaning into these provisions. Tbo language 
is particularly clear and not open to any doubt 
whatever in our opinion, and we cannot conceive 
that Parliamont in ouaoting 8. 317 and Scb. 9, 
Government of India Act of 1935 could have used 
language that could bo more clear and definite. 

Dr. Sen for the respondents has, however, ad- 
vanced the argument that Act 18 of 1937 was 
passed as a bill by the Logislaturo before 1st April 
1987, wboD tbo now Government of India Act, 
Part 3 came into force, and tbo assent of tbo Oov-| 
ernor-Gencral wae given on 14tb April 1937 after 
the now Government of India Act came into force. 
Ue argues tboroforo that 6. 317 of Scb. 9 cannot, 
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apply to Act 19 of 1937 and he was quite unable to 
specify any wording in S. 817 or 8ch. 9 which 
would not apply. We may note that the provisions 
in regard to Federal Legislature are contained in 
Part 2, rTovernment of India Act, 1935, and those 
provisions have not yet cotne into force as there has 
not yet been any proclamation bringing them into 
force under S. 320, sub-s. (1). Therefore no Federal 
legislation has as yet been brought into force as part 
of the law of India and under the provisions of the 
riovernnient of India Act, S. 317 and Sch. 9, the 
law in regard to the Indian Legislature contained 
in the riovernment of India Act of 1919 has all 
along continued to bo the law for British India. It 
was natural that tho framers of the Act should 
provide for such a course as it was not intended to 
bring Part 2 of the Act into force until a proclama* 
tion was made under S. 320. It appears to us that 
the provisioD made in S. 317 and Sch. 9 is intended 
to continue the validity of tho functions of the 
Indian Legislature. Dr, Sen has not been able to 
-how that there is any defect in tho wording of 
S. 317 or in Sch, 9 which fails to carry out that 
obvious intention. 

• • • • 

For those renBons wo hold that Act IS of 1937 
is a perfectly valid Act and that tho plaintiff is 
entitled to rely on it in tho ])rosciit case as a per- 
fectly valid Act, We thereforoallow this first appeal 
and wo reverse tho findiiiR of the Court below on 
issue 1. and as the Court I clow has not disposed of 
tho remaining issues we remand this suit for dis- 
posal by the Court l>clijw on the remaining issues. 

I liavo confiiilereil ^vitll great care the 
argtnnonts advanced by tbe learned advo- 
cate for tho i)laintilTs and dofondant, and I 
really cannot see how I can go beyond the 
plain language of s. 317, Govornraent of India 
Act, ions. As tho learned Judges in the 
Allahabad case say ; 

The lauguago is particularly clear and not open to 
auy doubt whatever iti our opinion, and wo cannot 
conceive that Parliament in enacting S. 817 aud 
Sch. 9, Government of India Act, 1935, could have 
used language that could bo moroclc-aranddofinito. 

Tlio learned advocate for the defendant 
argued that tho learned Judges in deciding 
this case wore intiuoncod by the fact that 
Dr. Son, tbe advocate for tho respondents, 
was not able to explain what there was in 
tho wording of S. 317 and Sch. 9 which would 
not apply to Act 19 of 1937 and that bo was 
unable to specify any worthing in S. 317 or 
Sch . 0 which would not apply. The learned ad - 
vocato argued that there wag a simple answer 
to this point and it was that S.317 merely 
kept alive in Sch. 9, Government of India 
Act, 1935, tho previously existing procedure 
relating to tho business of tho two Chambers 
of tho Indian Legislature and tho Governor- 
General in relation to legislation. But this 
argument, as contended by tho learned advo- 
cate for the plaintiffs, does not boar examina- 
tion or scrutiny, for there are innumerable 
precisions contained in Sch. 9, Government 
o India Act, 1935, vphioh relate to substan- 


fcive rights and not merely fco procedure. The 
judgment of the Allahabad High Court in 
I L R (1939) ALL 912* was given in August 1939 
and though we are now in December 1940 it 
does not appear that the point has been 
raised again in any other High Court in 
India. It does not appear to have come 
before the Federal Court ; it certainly has 
not in I L R (1939) ALL 912,* because the 
High Court of Allahabad refused a certifi. 
cate under s. 205, cl. (l), Government of India 
Act, 1935. In fact the origin of the amend- 
ment of tbe written statement in this case 
and raising of the plea embodied in this 
issue which I am deciding is nothing more 
or less than an anonymous article which 
appeared in the journal part of the Madras 
Law Journal, 1940, Part u at p. G3. It is en- 
titled "A Critical Note on I L R (1939) ALL 
012,*" and tbe gist of tbe argument of the 
anonymous writer of this article is to be 
found in tho following passage : 


It is truo that by virtue of tha provlsioos of 
8s. 8 10 and 317 of that Act tbe former Indian Legis- 
lature is to exercise tbe functions of the Federal 
Legislaturoduring tbe transitory period. Tbis how- 
ever cannot imply that tbe Indian Legislature func- 
tiooing under Part 13 of tho Act of 1935 is tho 
same juristic body as that which functioned under 
tbe Act of 1919. On tho commencement of Part 3 
of tho Act of 1935 the members of the Council of 
State and Legislative Assembly who bad been elect- 
cd or nominated to represent Burma or Burma 
constituencies dropped out. Again tbe Indian Legis- 
lature after that date can exercise its powers freely 
only as regards tbe items constituting the Federal 
list and in a restrictive degree over tho subjects 
specified in the concurrent list and not at all In 
the case of tbe items forming the Provincial list, 
whereas formerly its powers wore far wider in range 
and operation. Do not these facts suggest that on 
tho coming into operation of tho Government of 
India Act 1935 there has boon a notional dissolu- 
tion, in any event in tho first instance, of tho 
Indian Legislature that fuuctloacd under the Act 
of 1919 and a subsequent resurrection of it with 
reduced powers and altered composition by virtue 
of part. 18 of tho Act of 1985? If there was then a 
dissolution oven if it bo only notional, will not the 
bills ponding tho assent of tho Governor-General at 
that time lapse? 

This argumeot of a ‘notional dissolution 
and a 'notional resurrection' does not at all 
appeal to me and I prefer to b^e my deci- 
sion on this issue on the plain words of 
S. 317 read with Sob. 9, Government of India 
Act, 1935 , and tho judgment of their Lord- 
ships of the Allahabad High Court in I L B 
(1939) ALL 912.* My answer to this iMue, 
therefore is that Act 18 of 1937 was validly 


passed. 

D.S./B.K. 


Order accordingly- 
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(28) A. I. R. 1941 Sind 117 
Davis 0. J. and Ttabji J. 

Motiram Chandiram — Appellant 

V. 

Emperor. 

Confirmation Case No. 39 of 1940 ““-J Crimi^wl 
Appeal No. 206 of 1940, Decided on 8tb October 
194^ against conviction and sen^nce of death 
passed by First Addl. Bess. Judge, Hyderabad. D/- 
29th July 1940. 

(a) Criminal trial-Murder-Accused’s inten- 
tions can be inferred from his acts. 

There is no reason why in a murder mm f®,*“ 
other cases, a man’s intention should not J-® infer- 
red from his acts. ° 

(b) Penal Code (1860), S. 300, Illus. (c) — 
Illustration (c) applies also to revolver. 

Illustration (c) to 8. 300 applies “ 

revolver as to a sword or club. 11* iiJ 'J 

(c) Criminal trial —Private defence —Burden 
ol proving such deicnce is on accused. 

If a person accused of murder pleads right of 

private defence the burden of 

defence rests, of course, on him. IP 119 C i] 

(d) Penal Code (1860). S. 300, Exceptions - 
Evidence showing that murderer »s entitled to 
benefit of any exception— Falsity of his defence 
or mistake of Court will not deprive him of that 

benefit. , , 

If upon the evidence it appears tbst tbomurderer 
is entiUed to the benefit of anyoneof the Exceptions 
ol the Code neither the ignorance of the accused 
nor the falsity of bis defence nor any mistake or 
omission of the lower Courts or 
deprive him of tho benefit of it. CP 119 C 2J 

(e) Railways Act (1890), S. 3 (7) - Cabinman 
is railway servant. 

A eabin...n i. a rail.a, .a,vaat withiu^tho 
xncaniDg of o. o W)* ' 

(i) Railways Act (1890). S. 132 - Name or 
address need not be m fact incorrect. 

Section 132 does not require that either the 
name or the address should bo in fact ’“jorre^ct 

(g) Railways Act (1890). S. 132 -S. 132 does 
not require that both name and address should 
be incorrect. 

Section 182 does not require that both tho name 
and address should to Ulioved to be “correct but 
either the name or address. IP 

(h) Penal Code (I860), S. 302 - Murder by 

man armed with deadly weapon against unarmed 

person — Death sentence is proper. 

In case of murder by a bully, a man armed with 
a deadly weapon against a man who was unarmed, 
death sentence is proper. [P 120 C 2; P 121 0 1) 
2'ikamdas Wadhumal — for Appellant. 

Parfobrai D. Puntcani, Advocate-General — 

for tho Crown. 

DaviB C. J. — In this case one who is 
described in tho obarge as Motiram alias 
Gbulam Rasul, son of Chandiram alias 
Ghulam Muhammad alias Fazli Saikb, has 
been convicted by the Additional Seaaions 
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Judge of Hyderabad of the murder of one 
Hiro, cabinman, on the night of I5th August 
1939 at Kotri railway station and sentenced 
to death. The accused has appealed and 
the case comes before us for conhrmation 
of tho death sentence. The case of the pro- 
secution was that a police constable named 
Karimdad was on special duty at Kotri rail- 
way police station at about 11 F. M. on I5th 
August 1939. Ho saw a man standing under 
a nim tree near the Muslim tea-stall and 
was suspicious and told the police jamadar, 
Nabi Ahmad, and Nabi Ahmad in his turn 
told Karimdad to keep an eye upon the 
suspected person, while he birpself went 
and informed the Assistant Station Master 
and brought one Daniel who is ticket- 
collector to question the suspected person 
about his ticket. Tho replies of this person 
being unsatisfactory be was taken to the 
ticket collector’s office. On inquiry it ap- 
peared that he had come from Karachi to 
Kotri without a ticket and as he said that 
he had no money to pay for one, the ticket 
collector prepared a complaint under S. 112, 
Railways Act, against him. This complaint 
had to be approved and signed by the Assis- 
tant Station Master, and while Jetbanand, 
the ticket collector, was waiting in tho 
Assistant Station Master’s office, the appel- 
lant who was the suspected man escaped 
through one of the doors. The man was 
pursued by Karimdad, police constable, and 
others crying ’’thief, thief," and as ho ran 
towards the bridge he fired at a man who 
was coming from the opposite direction but 
bo missed bis mark. Ho then continued to 
run along the railway line pursued by 
Karimdad, some policemen and some rail- 
way employees until he found his way 
barred near the railway cabin by one Hiro, 
a cabinman. He fired at Hiro thrice and 
Hiro fell, while ho made good bis escape 
through a cluster of trees near the grave- 
yard of Nathoshah. This man, who it is 
alleged by the prosecution was the appel- 
lant, was arrested some ten days after on 
2Gth August 1939 at Sukkur railway station 
at about 8 in the morning. On his arrest a 
revolver with five cartridges in the chamber 
and nine loose cartridges were taken from 
bis possession. 

On the day when the appellant made 
good his escape, a formal complaint made 
by Karimdad, police constable, was record- 
ed by Nur Illahi, Sub-Inspector of Police 
in charge of the railway police. In the com- 
plaint Karimdad stated that when he was 
on special duty at the time of the G up.train 
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1j 0 saw a man whom he suspected : he in- 
formed the railway Baboo and then the 
ticket collector, Mr. Daniel, inquired about 
his ticket: a complaint for travelling with- 
out a ticket was made against him and he 
was taken to the Assistant Station Master's 
room, but he suddenly escaped through a 
door and ran. He, Karimdad, Nabi Ahmed 
and some railway employees gave chase, 
and this man whom they described as a 
“thief” ran towards Gidu side; near the 
guard’s room a man came out at whom the 
thief fired and the thief continued to run; 
then Iliro, cabinman, came down from his 
cabin and was about to catch the thief when 
he fired three shots at him and wounded 
him and Hiro fell down and the thief made 
good his escape in the khabar trees. A des- 
cription of his appearance was given in this 
complaint which is as follows : 

His colour is black, thin in body, his height Is 
about 6 feet C iccbos, age 25 years, bare-headed, 
hair vertical, beard shaved, small moustaches, 
wearing white canvas boot and having long colour- 
ed socks and nicker and colour coat. 

The arrest of this appellant was made by 
Umerkhan, now Inspector of Police at 
Karachi, then at Sukkur, who arrested him 
because when questioned he took to his 
heels. Umerkhan had already the descrip, 
tion of the wanted man concerned in the 
murder at Kotri railway station and this 
description tallied with the man he had 
arrested. In the evening the Sub-Inspector 
of Police came from Kotri and took the ap- 
pellant into his custody. The case of the 
appellant is that this case is of a completely 
mistaken identity, that he was not at Kotri 
railway station, he was not found without 
a ticket and though he was arrested at 
Sukkur he had no revolver in bis possession. 
Ho said the case was brought against him 
as a result of the enmity of the police. He 
had eloped with a niece of the Police Sub- 
Inspector Xavier. He was tried and acquit, 
ted and he has thus been involved out of 
enmity. Ho says his name is not Motiram 
but Ghulam Rasul, son of Gulam Muham- 
mad, by caste a Shaikh, and by religion a 
Mussalman. Now, there can be no doubt in 
this case that Hiro, cabinman, was killed 
by violence. Udharam, the Assistant Station 
Master, states that five minutes after the 
appellant had escaped from his office he got 
a telephone message from the cabin saying 
that Hiro, cabinman, had been shot; ho 
went to the spot and saw Hiro lying injured 
and crying out in pain. He told him that be 
had been shot in trying to catch a mao whom 
he saw running away and who he thought 
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ha.a looted the office cash. Udharam took 
Hiro to the railway hospital at Kotri and 
gave him into the charge of the doctor. 
Half an honr after, however, the doctor told 
him that the condition of the patient was 
serious and that he should bo sent to the 
Civil Hospital at Hyderabad ; he sent him, 
therefore, to the Civil Hospital by a special 
train. 

The Medical Officer who examined Hiro 
at the hospital at Hyderabad states that his 
condition was serious when he was first 
received ; he could make no statement ; his 
body was cold and his pulse was imper- 
ceptible, but they gave him an injection and 
appropriate treatment, and he was able to 
make and he made a dying declaration which 
was recorded by a policeman in the presence 
of Dr. Deumal and Dr. Ramchand. At 6 A.M. 
the man died. According to this dying 
declaration, the stranger's first shot missed 
the unfortunate cabinman and be continued 
in bis pursuit and he was bit twice there- 
after. He says the revolver was about the 
size of the hand. He said he did not know 
who the thief was. He said it was dark and 
he could not recognize him. The dying 
declaration then is of no value as to the 
identity of the appellant but shows precisely 
the circumstances under which this brave 
man Hiro met bis death. This dying declara- 
tion is corroborated by the evidence of con- 
stable Karimdad and Nabi Ahmed, head 
constable. The post mortem showed that 
Hiro, as be said, was shot twice. The first 
injury bad caused perforation in the right 
lung at four places : the other injury bad 
fractured the collar bone ; death was due to 
shock and haemorrhage ; the first injury, 
that in the chest, was sufficient to cause 
death. The two injuries were caused by two 
separate revolver shots and two pieces of lead 
were extracted by Dr. Deumal from the body 
of Hiro ; one broke into two pieces as it was 
removed. There can then be no doubt that 
this cabinman Hiro was murdered. 

The question then to be considered is 
whether he was murdered by the appellant. 

The learned advocate for the appellant has 
argued that this is a case of mistaken iden- 
tity, and ho has referred us to two oases to 
show how dangerous it is to base a convic- 
tion upon identity alone. But we have not 
here a case of dacoits breaking into a house 
at night when it was dark or there was little 
light and of one of the assaulted persons m 
his terror having merely glimpses of the 
assailants ; but we have here a case of a man 
who was suspected, who was watched, w o 
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m 3 brought into bright light — the electrio 
'light, first in the Ticket Collectors* office, 
then in the Assistant Station Master a office, 
and he was actually recognized by one 
Muhammad Din. a telegraph man. who came 
•that night into the Ticket Collectors’ office 
when the appellant and the railway officials 
were there. Further the man gave his name 
to the Ticket Collector, while filling in the 
lorm relating to a complaint under S. 112. 
Railways Act. as Motiram. son of Chhediram, 
though he now protests that he is not Moti- 
ram. son of Chhediram. There is evidence 
which appears reliable, for instance, of John 
Philips Xavier, the Sub-Inspector of Police, 
and Vazirchand, a railway guard at Kotri. 
and of Ali Bakhsh. another railway guard 
at Kotri. that this man was in employment 
at Sukkur and was known as Moti, while 
Muhammad Dio. the telegraph man. knew 
him as one who had come to him with a 
letter from one Fazul Rahman and who had 
given his name to this Muhammad Din as 
Gbulnm Rasul. 

So this is not a case of an accused person 
whose identity and appearance were un- 
known previously to this offence to all the 
witnesses, nor is it a case of one who was 
seen by witnesses for the first time but 
briefly and in the dark, and if the evidence 
of the prosecution witnesses is substantially 
true, the appellant, despite all hie cunning 
and his evasions, is clearly proved to be the 
murderer of Hiro. the cabinman. (After 
considering evidence his Lordship proceed, 
ed.) We think beyond a shadow of doubt 
■that the identity of the appellant as one who 
bad shot and killed the cabinman Uiro on 
the night of 15th August at Kotri is 
"We also think that there is no doubt that 
this killing was murder. This unfortunate 
man Hiro was shot at short range in a vital 
part of the body by the appellant with a 
deadly weapon. There is no reason why m 
a murder case, as in other cases, a man s 
‘intentions should not bo inferred from his 
acts. This unfortunate Hiro was shot dell- 
borately id a vital part of his body* lUus- 
tration (c) to s. 800. I. P. C., applies as much 
to a revolver as to a sword or club. The act 
of the appellant then comes clearly under 
the clause “thirdly” in 8. 300, 1. P. C. It can 
also come well within “fourthly’ of the 
same section, that is, when firing with this 
deadly weapon at this close range, the ap- 
pellant must have known that his act was 
30 imminently dangerous that it must in all 
probability cause death. But it is quite un- 
ceceBsary to roly on thie part of S. 300, 1.P.O. 
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We have considered the question, though 
it was not raised or argued throughout the 
proceedings in the lower Courts or in this 
Court, whether the appellant’s offence WM 
reduced from murder to manslaughter by 
reason of the right of private defence, m that 
the attempt made to arrest him by the pohco 
and railway servants was unlawful, so that 
he would be entitled bo resist arrest, and 
though he would nob be entitled to kiU, 
having used more force than necessary, his 
offence might bo culpable homicide nob 
amounting to murder and not murder, ihei 
burden of proving any such defence rests, ol 
course, on the accused himself, and neither 
the appellant nor his advocate has raised 
this defence. Nevertheless, if upon 
dence it appears that the appellant is entitled, 
to the benefit of any one of the Exceptions^ 
of the Code, neither the ignorance of the 
appellant nor the falsity of his defence nor 
any mistake or omission of the lower 
or advocates should deprive him of the 
benefit of it. In this case all the efforts of, 
the appellant and his advocate were devoted 
to proving a false defence, but on considera- 
tion of the evidence on the record and the 
law we think it is clear that the appellant 
is not entitled to the benefit of any Excep- 
tion in the Penal Code. Section lOl, I. P. O., 
would nob apply to the facts of this cMe nor 
would Exoep. 2 to S. 300, 1. P. C. Section 101, 

I. P. C.. is as follows : . j j 

the oflence be not ol any ol the descrip- 
tions enamerated in the last preceding seotion. the 
right of private defence of the Ix^y dws not extend 
to the voluntary causing of death to the assailant, 
but does extend, under tho restrictions roontlonod 
in S. 99 to tho voluntary causing to the assailant 
of any harm other than death. 

Exception 2 to 3. 300, Penal Code, is os 

^°Culpabio homicide is not murder if tho oflonder, 
in the exorcise in good faith of tho right of private 
defence of person or property, excoods the po^er 
Rivon to him by law and causes the death of the 
Mrson against whom he is eierclaing such right of 
defence without premeditation, and without any 
intention of doing more harm than is necessary 
for the purpose of such defence. 

Hero it could not bo said, even if the ap^ 
pellant had the right of private defence, 
that he acted in good faith within the mean- 
ing of that term in the Penal Code or that 
ho caused no more harm than was necessary 
when ha shot this cabinman fatally. And 
we think it is clear that the arrest of the 
appellant by police officers or railway sar- 
vants or by any person called to their aid 
by the police officers or railway servants 
was lawful. Hiro, the cabinman, was more- 
over a railway servant within the meaning 
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of S. 3 (7), Railways Act, and ho was obviously 
called to their aid by the police ofBcersand 
other railway servants under the provisions 
of S. 132, Railways Act. The material por* 
tion of s. 132, Railways Act, is as follows ; 

132. (1). — n a person commits any offence under 

this Act other than an offence 

Arrest of persons mentioned in the last forego- 
hkeljitonbscond.or ing section, or fails or refuses 
nn/irnojtn. to pay any excess charge or 

other sum demanded under 
S, 113, and there is reason to believe that ho will 
ab.scond, or his name and address are unknown 
and he refuses on demand to give his name and 
address, or there is reason to believe that the name 
or address given by him is incorrect, any railway 
servant or police officer, or any other person whom 
such railway servant or police officer may call to 
his aid, may, without warrant or other written 
authority, arrest him. 

In this case a complaint under S. 112, 
Railways Act, was under preparation against 
the appellant and awaited the necessary ap- 
proval and signature of the Assistant Station 
Master when the appellant escaped. The 
ofTence mentioned in the complaint under 
preparation against him was under S. 112, 
Railways Act, that of entering a railway 
carriage in contravention of s. G8 of the Act, 
that is travelling without a ticket in a first 
class carriage from Karachi to Kotri with 
intent to defraud and is included in the 
term “any other offence” in s. 132 of the Act. 
Furthermore, the Ticket Collector Jetha. 
nand had asked the appellant to pay the fare 
and the excess charge and the appellant 
replied ho had no money. Uo, therefore, 
failed or refused to pay the excess charge 
properly demanded under s. 113, within the 
provisions of S. 132, Railways Act. But a 
still further condition was required to be 
fulfilled under S. 132 of the Act before police 
oflicors or railway servants could arrest the 
appellant without a warrant or written 
authority under S. 132, and that was, that 
the person concerned should have refused 
on demand to give his name and address, or 
that there should bo reason to believe that 
the name or address given by him was 
incorrect. 

Now the appellant gave a name but no 
address, and though the police or the rail- 
way servants may have had no definite 
reason to believe that the name given was 
incorrect when it was first given, they had 
every reason to believe that the name was 
incorrect when, while the complaint was 
before the Assistant Station Master for ap- 
proval and signature, the appellant escaped 
through the door; also no address whatever 
had been given. They had also in addition 
every reason to believe that he would ab- 
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scond when, in fact, he did escape in the 
manner described. The section does not re- 
quire that either the name or the address 
should be in fact incorrect. The words of 
the section are: "there is reason to believe 
that the name or address given by him is 
incorrect, but in fact the name when it 
was given was the incorrect name of the 
appellant in the sense that he had abandoned 
it. While he gave his name as Motiram, son 
of Chhediram, he was known to the tele- 
graph peon Muhammad Din as Ghulam 
Rasul, who at that very time asked the 
appellant why he gave the name of Motiram. 
At the trial the appellant contended that 
his name had always been Ghulam Basul. 
In the complaint first made under s. 326 , 
Penal Code, against him, his name is shown 
as Motiram Chandiram alias Ghulam Rasul. 
In his statement in the committing Magis- 
trate’s Court his name is given os Motiram 
alias Ghulam Rasul, father’s name Ohandi- 
ram alias Ghulam Muhammad. 

It might be said then that his name was 
Motiram Chhediram as entered in the form 
by the Ticket Collector, but whether his 
name was Motiram Chhediram at the time 
or that he had in fact changed his name 
and religion, so that in the Sessions Court 
he could rightly claim to be Ghulam Rasul 
Sheikh, by religion Mussulman, is not clear. 
We do not, however, think it matters. He 
gave no address and the police and railway 
servants had every reason to believe when 
he escaped that the name given was incor- 
rect. Section 132, Railways Act, does not 
require that both the name and address 
should be believed to be incorrect but either 
the name or address. The police officers and 
railway servants had therefore the right, 
under S, 132, Railways Act, to arrest the 
appellant, so that all other questions apart, 
be had no right df private defence. Though 
the appellant did not raise this question of 
arrest and did not plead or rely upon any 
Exception in the Penal Code, in view of the 
serious nature of the case, we have in 
bounden duty considered it. We find, how- 
ever, ho is not entitled in any way to the 
benefit of any Exception in the Penal Code. 
There remains then only the question of 
sentence. We do not think in this case there 
is any mitigating circumstance of any kind. 

The murder was that by a bully, a man 
armed with this deadly weapon against a 
man who was unarmed. We think it is 
necessary, in order to safeguard innownt, 
mon like Hiro in the future, that guilty/ 
men like the present appellant should oe 
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hanged. "We therefore conBrm the convio- 
tion and the sentence of death passed on 
the appellant and dismiss the appeal. 
D.S./R.K. £ppeaf dismissed. 

(28) A. I. R. 1941 Sind 121 

LoBO AND Weston JJ. 

Ttloujali sfo Baksho and others 
Appellants 
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Emperor. 
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(a) Criminal P. C. (1898). Ss. 239 (d) and 
235 (1) — Principle applicable to VI* fit 

person under S. 235(1) is extended by S. 239 (d) 
to trial of several persons jointly— Five persons 
charged under S. 366, Penal Code, kidnapping 
girl In order that she should submit to illicit in- 
tercourse— Alter being kidnapped girl forced to 
illicit Intercourse with accused who was one of 
aforesaid five persons — Accused 
S. 376, Penal Code. also-Oilences urider Ss. 366 
and 376, Penal Code, held committed in course 
of same transaction - Joint trial *=■ 

cused persons held justified under S. 239 (d). 

The principle contained in S. 235 (1) 
applies to the trial of a single person is extended 
bv 8. 289 (d) to the trial of several persons jointly. 
3 usl as one person can under B. 286(1) bo tried for 
several distinct ofloncea if they are commltt^ in 
one scries of acts so connected together us to form 
the same transaction, under8.239 (d), several per- 
Bons can bo tried lor dlOerent offences provided the 
diflerent oflonoes are committed in the course of 
tho bame tranftactioQ* ® 

Five persons who wore charged under 8. 866, 
Penal Code, kidnapped a girl with tho object that 
she should bo submitted to illleitintercourw. A ter 
being thus kidnapped, tho girl was forced to illicit 
intercourse with the accused who was one of the 
five persons aforesaid. Tho accusj^ was charged 
under S. 876, Penal Code, as well. All the five 
accused persons wore tried jointly : 

Held that tho two offences under Ss. 9G6 and 
370, Penftl Code, w«rc committed in the courso ot 
tho same traneactlon, and therefore the joint tnai 
of the five accused persons wae justined under 
239 (d) ; (’26) 13 A I R 1926 Sind 151 and ( 27) 14 
AIR 1927 Sind 89, Bel. on; (’29) 16 A 1 R 19-9 
Lah 496 and (’39) 20 A I R 1939 Cal 563, Dialing.; 
(’28) 15 A I H 1928 Lah 751, lUf. (P 127 0 1] 

(b) Penal Code (1860), S. 376 — Conviction 
should not be based on victim's evidence alone. 

In a case of rape a convlotloo should not bo based 
on the ovidorico of the victim alone. (P 127 C 2) 

Asafali (from Delhi) — for Appellants (Sardar- 
khan and others). 

Partabrai D. I^unu'rtni, Advocate-Gtneral — 

for tho Crown. 

Lobo J. — In these appeals we have be- 
fore US tho cose of 8 meu, Maujali, Ghulam 
Nabi, Allahrakbio, Sardarkhan, Shabzado, 
Rabmat, Danglo and Jbangal, who have 
boon convicted in two separate trials of 
various offences relating to and connected 


with an incident which took placo in tho 
village of Mouladad Lolai in tho Sukkur 
District as far back as October or November 
1937. The three appellants in criminal Ap- 
peals NOS. 218 to 220 of 1989, Maujali, Gbu- 
lamnabi and Allahrakbio were convicted 
by the Additional Sessions Judge of Sukkur 
on 14th October 1939 of an offence punish, 
able under 3. 360. Penal Code, and were sen- 
tenced each to rigorous imprisonment for 4 
years in sessions case No. 45 of 1939. In the 
committal proceedings in the Court of the 
6rst class Magistrate of Ghotki preceding 
this sessions trial the learned Magistrate, 
while committing for trial these men Man- 
jali Ghulam Nabi and AUubrakhio, bad 
simultaneously discharged the five other 
appellants now before us. 

Moujali, Ghulam Nabi and Allahrakbio 
appealed to this Court from jail; their ap- 
peals were admitted to regular hearing, and 
at this hearing by a Division Bench of this 
Court the attention of the learned Judges 
was drawn to the order of discharge in re- 
gard to the other five appellants before os, 
and the learned Judges ordered the arrest 
of these five appellants and notice to issue 
to them to show cause why they should not 
be committed for trial to the Court of Ses- 
sion for an offence under s. 866, Penal Code, 
and appellant Sardar Khan also for an 
offence under S. 376, Penal Chie. The mat- 
ter was heard on I7th April 1910 and tho 
learned Judges "in exercise of the powers 
under 8. 439 road with S. 423 (l) (c) and (d). 
Criminal P. C..’’ set aside tho order of dis- 
charge and committed these five appellants 
before us to the Court of Session "to be 
tried for tho offence of abduction for which 
they had been wrongly dischiurged." The 
order proceeds : 

In addition Sardarkhanwillbotriedloran ollonco 
of rape following tho aUiuction for tho purpose of 
illicit intercourse. 

The five appellants in Appeals Nos. 210 
and 211 of 1940 were thereafter tried by the 
learned Sessions Judge of Sukkur on charges 
of offences under Ss. 148 and 366, or in the 
alternative under S. 366 read with S. 149, 
Penal Code, and appellant Sardar Khan also 
on a charge under S. 376, Penal Code, and 
were convicted. Under S. 148, Penal Code, 
these appellants were sentenced each to ri- 
gorous iroprisoument for throe years; under 
8. 366 or 8. SG6 read with 8. 149, Penal Code, 
appellants Shabzado, Ruhmat, Danglo and 
Jbangal wore sentenced each to three years 
rigorous imprisonment and appellant Sar- 
darkban as the ringleader to five years 
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rigorous impvisonmenb. Sardarkhan was fur- 
ther seutoncod under s. 376, Penal Code, to 
five years rigorous imprisonment. In addi- 
tion to the substantive sentences of impri- 
sonmont imposed on Sardarkhan he was 
also sentenced to pay a fine of Rs. 16,000 or 
in default to undergo rigorous imprisonment 
for five years. In the case of each appellant 
tlie sentences of imprisonment were direc- 
ted to be concurrent. Before us the appeals 
of these five appellants were argued by 
Mr. Asafali, and Appeals Nos. 218 to 220 of 
1939 were dealt with as jail appeals as they 
originally were. This judgment, however, 
though it deals primarily with Appeals 
Nos. 210 and 2ii of 1940, covers and disposes 
of all these appeals. 

The facts in these appeals are quite sim- 
ple but need to be set out in some detail. 
Mt. Sonan, daughter of Gamno, resided with 
her father in the hamlet of Mouladad Lolai 
in the Sukkur District. The appellant, Sar- 
darkhan, a zamindar of Daraho in the 
Kandhkot Taluka of the Jacobabad District 
and head of the Sundrani tribe, had asked 
for the hand of this girl, Mb. Sonan, some 
three or four years before the incident in 
this case. Gamno had refused the offer and 
had persisted in his refusal oven when his 


Sonan was carried off by these raiders. It is 
alleged that Hussain Baksh and Jumo Lolai 
who were in the village heard and saw what 
happened; but they were afraid to interfere 
with an armed body of Sundranis. After 
Mt. Sonan had thus been carried off, Haaul 
and Moghul Lolai came to the scene and 
were told by Gamno what had happened. 
It was decided that they should follow up 
Sardarkhan and his party. They were doing 
this and had gone some distance when they 
met Jatoi Mabar and Ebanmahomed Gnnjo 
who said they had seen the girl being carri^ 
away, but the raiders had gone a consider- 
able distance and Gamno and bis party had 
no chance of coming up to them as it was 
already late. Gamno and his friends then 
returned home. On the following morning 
Gamno went to bis Wadero Ebanmahomed 
Lolai. He was advised that he should ap- 
proach Sardarkhan to restore his daughter 
to him. On the following day Gamno accom- 
panied by Ebanmahomed, Muradkhan and 
one Jumo went to Daraho, the village 
of Sardarkhan in the Jacobabad district. 
Sardarkhan is alleged to have offered money 
compensation for the girl, but this was de- 
olin^ by Gamno and his companions who 
threatened to file a complaint. Ultimately 


headman Muradkhan and one Ehanmaho- Sardarkhan is alleged to have promised to 


med Lolai had tried to influence him in return the girl within eight days and on this 
favour of Sardarkhan. Gamno appears to promise Gamno and his party returned 
hold conservative views; Sardarkhan did not home. On the expiration of the stipulated 
belong to his tribe and was therefore not period the complainant, Ehan Mahomed and 
eligible. A year or two after ho married bis Muradkhan again went to Sardarkhan, but 
daughter Mt. Sonan to his first cousin, now he definitely refused to return the girl. 

Muhammad Baksh Lolai. At the time of the Now Ebanmahomed is the Wadero of 
incident in October or November 19.37, (the Gamno and Muradkhan is the Nekmari of 
date is not definitely known) Muhammad the Lolai tribe. But one Mir Zaindikhan was 
Baksh was working as a muccadam on the the overlord of the Lolais, Sundranis, Jag- 
Dangro Canal and for this reason Mt. Sonan ranis and Urbanis. As obviously Mir Zaindi- 
lived with her father Gamno. One evening khan would have influence over Sardarkhan 
about sunset, while Gamno was smoking his the head of the Sundrani tribe, Gamno an 
hukainhishouseandMt.Sonanwasongaged his friends went to Mir Zaindikhan and 
in cooking the evening meal in the open in complained to him about what bad nap- 
front of the house, a body of eight armed pened. Mir Zaindikhan promised to look 
men appeared on the scene. They were into the matter and asked the complainant s 
Sardarkhan. Shahzado Rabmat, Moujali, party to come to him after some 12 or 

Allahrakhio. Danglo, Jhangal and Ghnlam days. The party according y 
Nabi. Sardarkhan and Shahzado were armed their village. After 12 or 13 days ey ag 
with guns: the others had hatchets, lathis went to Mir Zaindikhan who said be nw 
and lorhs. Three of these men including written to Sardarkhan and wou wr 
Sardarkhan were on horseback and the him again and that they ^Tf^irnad 

rest on foot. Sardarkhan ordered his men on 12th or 14th December. aA to 

to seize the girl, Mt. Sonan. She was seized with Mir Zaindikban’s letter 
and forcibly placed on one of the horses, Muradkhan who had 
Sardarkhan mounting the same horse with party on this second visit to Mir 
her. Gamno who made some feeble attempt khan. On the appointed date amno 
o rescue her was pushed aside and Mt. friends again went to Mir Zain 
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tbig time he informed them that he wag 
helples? and conld do nothing in the matter. 
-Gamno returned disappointed to his village 
and after a few days went to lodge a report 
■with the police at Sarhad police station. He 
was directed to the police station at Ghotki, 
and his 6rsb information report was recorded 
at Ghotki by head constable Ahmed Yar. 
khan at 4 P. M. on 28th December 1937. In 
this first information report Gamno named 
the 8 appellants before us as accused: he 
set out Sardarkhan’s attempts to get the 
hand of his daughter Mt. Sonan; he describ- 
ed the raid on bis bouse and the kidnapping 
of Mt. Sonan: he named all the persons who 
knew or bad been informed about the kid. 
napping of Mt. Sonan; he referred to his 
visits to Sardarkhan and Mir Zaindikhan 
and the letters written by the latter, and 
explained how after the failure of every 
attempt to recover his daughter, be in the 
last resort, had come to lodge a first in- 
formation report. . . » n j 

Tha polica invafltig^tion whioh followad 

the lodging of this first information report 
makes a strange and extraordinary story. 
On the day following the recording of the 
report, head constable Ahmed ^ Yarkhan 
went to the village of the complainant aM 
there prepared a mashirnama and recorded 
the statements of most of the witnesses 
mentioned in the first information report. 
Thereafter, accompanied by the complainant, 
the head constable proceeded to the vil^ge 
of Sardarkhan: but here the activity dis- 
played by the head constable suddenly 
ceased. It is alleged that be left the com. 
plainant in the village and himself went to 
record the statement of Mir Zaindikhan. 
When he returned the complairiant urged 
him to proceed with the investigation, to 
arrest Sardarkhan and the other accused 
and to search their houses. The head pon- 
stablo is said to have excused himself from 
taking any further steps on the ground that 
Sardarkhan bad promised to return the girl 
within eight days. Gamno then returned to 
his village. After eight days he went to the 
head constable again at Ghotki. He said he 
had heard nothing about his daughter. He 
again urged the head constable to proceed 
with the investigation, but the head cons- 
table told him that ho could do nothing as 
the Inspector of Police at Sukkur had sent 
for the papers of the cose and that in fact 
he was personally proceeding with the 
papers that day to Sukkur. Gamno on learn- 
ing this on the quiet took the same train 
for Sukkur. According to Ahmed Yarkhan 
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on 29th December 1997 he recorded the state- 
ments of Muradkhan, Jatoi, Jumo, Khan 
Mahomed Gbunjo, Khan Mahomed Lolai, 
Moghul and Hasul at the complainant's vil- 
lage. He then proceeded to Sardar Khan s 
village, to find the accused and secure the 
girl. Only Sardar Khan was in the village 
and he did not arrest him as be wanted to 
secure the girl in the first instance and was 
afraid that if he made the arrest before she 
was secured she might not be forthcoming. 
He says on 30th December he went to Mir 
Zaindikhan and requested him to arrange 
for the production of the girl. On 3lst De- 
cember he returned to his headquarters at 
Ghotki: and on let January 1938 handed over 
the papers to Sub-Inspector Khubchand who 
was the officer in charge of the police sta- 
tion. On 8th January on orders having been 
received from the Inspector of Police at 
Sukkur, be was given the papers of the case 
to take them to Sukkur. It does not appear 
that Sub-Inspector Khubchand took any 
active steps in the investigation of this case 
between ist and 8th January 1939 when the 
papers were called for by the Inspector of 
Police at Sukkur. 

Ahmed Yarkhan on his way to Sukkur 
with the papers in this case is alleged to 
have met at Rohri Station the Sub-Inspec- 
tor of Police of Sukkur, Rasulbaksh, who 
was on bis way to Hyderabad to give evi- 
dence in a Sessions trial. According to the 
complainant, along with Inspector Rasul, 
baksb at Rohri Station was appellant Sar- 
darkban and other Sundrani friends of his, 
and he expostulated with the Inspector that 
bo should be associated with the very man 
whom he wascbarging with having kidnapped 
bis daughter and when he had sent for the 
papers relating to the investigation of the 
case. Nothing appears to have been done by 
the police till Inspector Rasulbaksh return- 
ed to Sukkur from Hyderabad on or about 
I3bh January 1938 when ho found the inves- 
tigation papers lying in bis office awaiting 
his return. He did not however do anything 
further till I7tb January when it appears 
that he went to a place called Kadirpur and 
there examined appellants Sardarkhan and 
Shahzado and two witnesses Hasul and 
Kambirkhan, who appear to have been men 
whose names Inspector Rasulbaksh got from 
the appellants. No further progress can be 
traced in the investigation of this case dur- 
ing the rest of the month of January and 
the month of February. The papers appear 
to have gone backward and forward between 
Inspector Rasul Baksh and Sub-Insiwctor 
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Khubchand; but neither Inspector Rasul 
Baksb nor Sub. Inspector Khubchand who 
wore both examined as witnesses in the case 
are able to give an intelligent and coherent 
account of what investigation was being done 
during this period. On the contrary, there 
is every reason to believe that this period 
of apparent inactivity on the part of the 
police ollicors concerned in the investigation 
of this case was taken up by negotiations 
between the police and appellant Sardar. 
khan for the production or return of the girl, 

Mt. Sonan, in such manner as to exonerate 
Sardarkhan from all responsibility for what 
had happened. The complainant Gamno 
appears to have made every effort to get the 
police do something but without result. By 
the beginning of March Gamno despaired of 
accomplishing anything with these police 
officers and on Ith Marcli he filed a private 
complaint in the Court of the District Magis- 
trato of Sukkur against all the eight appel- 
lants before us reiterating the facts set out 
by him in his first information report re- 
corded on 2vSth December 1937. This com- 
plaint was forwarded by the District 
Magistrate on 5th March to the mukhtiarkar 
and first class Magistrate, Ghotki, to bo 
proceeded with according to law. 

A few days after however something en- 
tirely unlocked for happened. One Jhangal 
who had lost some buffaloes was in search 
of them and passed by a village not far from 
Tangwani railway station. Feeling thirsty 
he asked two or throe women whom he saw 
there for a drink. One of them brought 
him water to drink. She happened to be 
Sonan whom ho know and she told him to 
inform her father of her whereabouts. 

Jhangal appears to havocontinued hissearcb 
for his buffaloes and ultimately returned to 
his village near that of the complainant 
Gamno only about lOth March. Ho informed 
Gamno of the whereabouts of Sonan. \ 
search party set out consisting of Gamno, 

Mohar, J hangal Jatoi, Muradkban and Dhani 
Baksh. When they got near the village of 
Roshan Bangulani where Jhangal had seen 
the girl, Mt. Sonan, Mt. Sonan herself came 
running to them and was brought away by 
her father and his party without resistance 
by anyone. 

There can bo no doubt that the complain- 
ant Gamno having by good fortune thus 
recovered possession of his daughter thought 
he now hold in his hand a trump-card : if 
he produced Mt. Sonan before the police 
there could not possibly bo any further 
delay in the investigation of the case. On 


A.I.B. 

11 th March accordingly Gamno produced his 
daughter before Sub-Inspeotor Khubchand 
at Ghotki police station. But Gamno was 
doomed to disappointment. Even the pro- 
duction of Mt, Sonan and the recording of 
her statement did not make the police offi- 
cers concerned bestir themselves. Delay 
followed upon delay. Every sort of excuse 
seems to have been resorted to to justify 
delay: the witnesses could not be found; the 
witnesses when found refused to come to 
Sukkur to have their statements recorded 
under s. 164, Criminal P. C., the girl Sonan 
was first alleged to be ill and then said to 
have gone to the Bahawalpur State and no 
identification test could be held, and so on 
and so forth. In fact it was only on 8th 
August 19S8 that Mt. Sonan was put through 
an identification test in regard to appellants 
Sardarkhan, Shabdazo, Rabmat, Danglo and 
Jhangal. And of all places the village of 
Sardarkhan was selecUd for holding this 
identification test, and a masbirnama was 
prepared of an identification parade at which 
it is alleged that Mt. Sonan failed to identi- 
fy these five appellants as having been 
among the raiders who had carried her off 
in October or Kovember 1987, and the same 
masbirnama recorded the fact that Mt. 
Sonan was unable to show the house of 
Sardarkhan where according to her she bad 
been confined for no less than two months. 
This identification test was followed on 29th 
September 1938 by an identification test in 
respect to appellants Moujali, Ghulam Nabi 
and Allahrakhio. A masbirnama in respect 
thereof was prepared in which it is alleged 
that Mt. Sonan picked out these three ap- 
pellants as being among the party of raiders 
who had kidnapped her. At last on 1st Octo- 
ber 1933 Moujali, Ghulam Nabi and Allabra- 
khio, appeilaots, were oballaned for an 
offence under s. 360, Penal Code. 

If the history of tho police investigation 
in this case is strange and extraordinary, 
almost equally strange is tho history of the 
complaint filed by Gamno on 4tb March 1933 
which had been transferred by the District 
Magistrate of Sukkur on 6th March for dis- 
posal by the Mukhtiarkar and first class 
Magistrate of Ghotki. This learned Magis- 
trate began by returning the papers to tbe 
District Magistrate of Sukkur stating 
bo had no power to hold commit^ PJO' 
ceodings in a case exclusively triable oy 

Court of Session. The 
had to send back the papers to this 
trato of Ghotki and inform him 
have such powers. Next a qoes 
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raised about the entire matter being re- 
ferred to a Jirga and this question was de- 
bated till about the end of April 1938 when 
the first class Magistrate of Ghotki wrote 
to the District Magistrate that the papers 
be returned to him to enable him to pro- 
ceed with the case. But from the diary of 
the learned Magistrate it appears that the 
papers were still in the office of the District 
Magistrate of Sukkur on 23rd way 1938. 

The next hearing before the learned Magis- 
trate was on 22-0.1938 and the diary shows 
that though the complainant was present 
none of the accused were present, and fresh 
process was issued against them. Through- 
out July no progress was made in the case 
by the learned Magistrate. Most of the ao- 
cused remained unserved and Jhangal who 
bad been served submitted a medical certi- 
ficate that he was ill. Nothing appears to 
have been done during the months of Au- 
gust and September 1938. On let October 
1988 the police ohallan in the case which 
originated with Gamno’s first information 
report of 28th December 1937, was sent up to 
the Court of the Sub-Divisional Magistrate 
of Rohri and in that learned Magistrate s 
Court on 13th October 1938 the Public Pro- 
secutor moved that the case pending in the 
Court of the first class Magistrate of Ghotki 
on the same facts and circumstances should 
bo sent for so tliat "both the cases may be 

tried together as one in 
Sub-Divisional Magistrate of Rohri. ihis 
was done. But on 27th October 1988 the Sub- 
Divisional Magistrate. Rohri, transferred 
both the cases to the Court of the first 
class Magistrate of Ghotki to be tried as 
one case” and the accused were released on 
bail. Nothing was done in the month of 
November by the first class Magistrate oi 
Ghotki. But, on I9th December 1988, for the 
first time some progress was made and the 
depositions of three prosecution witnesses 
were recorded. Thereafter the proceedings 
in the Court of the first class Magistrate 
of Ghotki dragged on till June 1989. Pro- 
bably the learned Magistrate is not entirely 
to blame for this because the diary shows 
that somewhere in March 1939 the proceed- 
ings were removed from his Court and 
transferred to the Court of the first class 

Magi8trate,MirpurMathelo,and again trans- 

(erred back to him in the middle of April 
1939. Ultimately, on 20th June 1939 the 
learned first class Magistrate of Ghotki 
committed the present appellants Moujali, 
Ghulam Nabi and Allahrakbio for trial to 
the Court of Session on a charge under 


S. 366, Penal Code, and by a separate order 
discharged the other appellants Sardar- 
khan. Shahzado. Rahmat Danglo and 

Jhangal. ^ . 

So much then for the facts connected 

with these appeals, the investigation by the 
police and the history of th% cases till they 
came ultimately to be tried in the Sessions 
Court. Towards the end of his arguments 
before us Mr. Asafali. the learned advocate 
for the appellants in Criminal Appeals 
NOS. 210 and 211 of 1940 contended that the 
trial of these five appellants jointly was in 
contravention of the provisions of S. 239, 
Criminal P. C., that the trial was therefore 
illegal, that the convictions recorded wore 
bad and the appellants were entitled to bo 
acquitted. His contention was that the 
offence under 8. 376, Penal Code, with 
which appellant Sardarkhan had been 
charged was an offence distinct from the 
offences under Ss. 143 and 366, Penal Code, 
with which all the five appellants were 
charged ; that these distinct offences were 
not committed in the course of the sanae 
transaction. The kidnapping of the girl 
Sonan ended when according to the prose- 
cution she entered the kote of appellant 
Sardar Khan. Thereafter Sardarkhan. com- 
mitted a distinct offence of concealment of 
a kidnapped girl and it was while he was 
committing this latter offence, that hb is 
alleged to have committed an offence of rape 
on the girl Sonan. It cannot therefore, the 
learned advocate urged, be said that the 
offence under S. 376. I. P- C., alleged to have 
been committed by Sardarkhan was com- 
mitted in the course of the transaction of 
kidnapping. The learned advocate further 
contended that even if the puri>ose for 
which the girl was kidnapped was illicit 
intercourse, and the appellant Sardarkhan 
had illicit intercourse with the girl after the 
kidnapping which was the object and pur- 
pose for which the girl had been kidnapped 
by all the five appellants, still rape was an 
offence distinct from more ilUct intercourse 
and for that reason as well cannot bo re- 
garded as an offence committed by appellant 
Sardarkhan in the course of the trance- 
tion of kidnapping. Mr- Asafali in the first 
instance relied in support of this argument 
on the case in A i R 1920 Lah 496;^ there it 
is said that S. 363. I. P. C.. only applies 
where abduction or kidnapping has been 
completed and the wrongful concealment 
follows upon such completed abduction. 


# ^ ^ ~ ^ ^ 

1. ('29) 16 A I R 1929 Lah 496, Nawab Khan v. 
Empefor. 
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Joint trial therefore of diflFerent persona 
under ss. 358 and 3G6, 1. P. C., is bad, the 
two acts not forming part of the same 
transaction. But the case is really of no 
assistance whatever because in that case only 
four out of the five accused were charged 
with the oCfence^under s. 366 and the fifth 
accused was only charged with an offence 
under s. 368, I. P. C., and in the body of 
the judgment the learned Judge distinctly 
states : 

Had all the present five men been charged under 
8. 366, there would have been no difficulty in 
holding that there was at most only one act of 
abductioDs 

The judgment besides is of a single Judge 
of the Lahore High Court and it is to be 
noted that in AIR 1928 Lah 751,^ the Lahore 
High Court had taken a different view in a 
case where three persons had been jointly 
tried, two being charged under s. 366, 1.P.O., 
and one under 8. 368, I. P. C. Mr. Asafali 
next relied in support of his argument on 
the case in A I R 193.3 cal 563.^ It was held 
there by a Bench of the Calcutta High 
Court that the joint trial of an accused 
charged with an ofTonce under s. 366, 1.P.C., 
and an accused charged with commission of 
both abduction and kidnapping is irregular 
and prejudicial to the accused, and conse. 
quently a conviction based on such a trial 
shopld be sot aside. But it appears from the 
judgment in this case that of the appellants 
six in number, five had been charged under 
S. 306, 1. P. C., and ono under s. SC8, 1. P. C., 
and against the person charged under s. 868, 

I. P. C., there was no clmrge under S. 866, 

I. P. C., and it further appears that even of 
the five appellants convicted under S. 866, 

I. P. C., one had been charged with kidnap- 
ping and abduction and others had been 
charged with abduction only. For the 
learned Judges say : 

In tho cafo before us, there con bo no doubt that 
the charges as framed, which four of the accused 
porsous wore to auswor, wore entirely defective in 
law and wore not in accordance with tho proposi- 
tion dearly laid down by this Court in tho cases 
referred to above. Tho charges against these accused 
were not legally framed, and they were, in our 
judgment, prejudiced at the trial, on account of 
that. 

On the other band our attention bad 
been drawn by the learned Advocate General 
to tho case in 20 8 L R 74,* where an accused 


2. (-28) lf> AIR 1928 Lah 761 ; 109 I 0 224 : 
29 Cr L J 496, Dosa v. Kmperor. 

3. ('38) 20 A 1 B 1938 Cal 668 : 144 I C 93 : 84 
Ct L j 682, Mozam Dafadar v. Emperor. 

4 . (’26} 13 A I R 1926 Sind 161 : 93 I C 248 : 27 
Cr L J 466 : 20 8LR74. Mt. Hussain BIW T. 
Emperor* 
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was obarged with offences nnder Ss. 866 and 
420, 1. P. C., for haying kidnapped a minor 
girl 9 years old, with intent that she might 
be compelled to marry against her will and 
shortly thereafter for having cheated ano. 
ther person by falsely representing to him • 
that the kidnapped girl was her daughter 
and thereby having dishonestly induced 
him to part with ft sum of mousy as cousi- 
deration for his marriage with that girl. It 
was held that the trial of the aooused on 
both these charges was legal as the two 
offences though separate were so connected 
together as to form one and the same trans- 
action within the meaning of s. 285 (l), 
Criminal P. C., and the joinder of the two 
charges was therefore permissible in law. 
As to the interpretation of the words “in 
the course of the same traosaction” the 
learned Judges in this case say : 

The real and eubstautial teat In determining whe- 
ther several oQences are so connected together os to 
form one transaction depends upon whether they 
are related together in point of purpose or as cause 
and effect or as principal and subsidiary acts so as 
to constitute one continuous act. 

Now it is true that this was the case of 
one accused person tried for two different 
offences under the provisions of 8. 285 (l), 
Criminal P. C., but Cl. (d) of 8. 289, Cri« 
minal P. C., provides that persons accused 
of different offences committed in the course 
of the same transaction may be tried toge- 
ther, and there can be no doubt that tho 
principle contained in 8. 236 (l), Criminal 
P. C., which applies to the trial of a single 
person is extended by Cl. (d) of S. 239, Cri- 
minal P. 0., to the trial of several persons 
jointly. Just as one person can under 
8. 238 (1), Criminal P. 0.. be tried for several 
distinct offences if they are committed in 
one series of acts so connected together as to 
form the same transaction, under S. 289 (d),) 
Criminal P. C., several persons can be tried 
for different offences provided these differ, 
ent offences are committed in tho coarse of| 
the same transaction. As in 20 s L R 74, so 
in the present case the very purpose for 
which the prosecution alleged that Mt. 
Sonan was kidnapped by, inter alia, these 
five appellants was that she should bo so • 
mittod to illicit intercourse, and if after she 
was thus kidnapped, Mt. Sonan was foro^i 
to illicit intercourse with appeUant bard^- 
khan, it is idle to contend that tbo ^ 
offences under Ss. 360 and 876, Pena '| 
were not committed in the ® te- 

same transaction. The learned Adv^^ 
General also drew our attention to 
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in 21 8 L R 107,“ and to the remarks in this 

case at p. 113 where the learned Judges say: 
Tho joint trial ol tho accuaoa dopendB upon the 
question whether the offences committed by thorn 
formed part of tho some transaction or not. This 
was a question ol fact pure and simple. 

We do not think that there is any sub- 
stance in this legal point raised by the 
learned advocate for the appellants and w® 
are quite satisfied that on the facts of this 
case tho ioint trial of these five appellants 
was justified under ol. (d) of s. 239. Criminal 
P. 0. We next proceed to examine the case 
of the appellants on its merits. (His I^rd. 
ship discussed the evidence and proceeded.) 
Our conclusion therefore is that all the ap- 
pellants before us have been rightly con- 
vioted of the offence under S. 360, Penal 
Code, and the appellants in appeals Nos. 210 
and 211 of 1910 have also been rightly con- 
victed of the offence under 8. 148, Penal 
Code. There remains tho charge of rape 
against the appellant Sardarkhan. Dealing 
with this part of the cose the learned Ses- 
sions Judge has stated : 

To BubBtantiate tho charge of rape one has to 
look at Mt. Sonan’s ovidonco. Now Mt. Sonan Has 
undoubtedly boon got at, and she has, in con- 
Boouenoe. made some Btatements which are not 
^lovable. That means that if the e7idon» of rape 
cODBistod only of her oral 

other circumstances to support it that evidence 

would be Insufficlont. 

But there are other circumstances which I think 
show that aho is speaking tho truth. That she was 
carried off for the purpose of sexual mtercourw by 
Bardarkhan there can be no doubt whatever. That 
is proved by tho evidence of her lather to the effect 
that she was carried off by force and the fact that 
Bardarkhan tried to buy her from her father. She 
was kept hidden for several months by Bardarkhan 
and there can therefore be no doubt that when she 
says that Bardarkhan had intercourse with her she 

is speaking the truth. 

Tho question is was this intercourse voluntary 
or not I think not. She was forcibly seized, and 
carried off by Bardarkhan. It has never been sug- 
cested by tho defence that she was a willing party 
and even Jhangal, a hoslile witness, says that 
when he went to Roshan Bangulanl’s village, she 
came up to him and asked him to lot her famUy 
know wboro she was. 

Now the rescue party did Dot arrive until the 
following day. Uas she boon a willing prisoner, she 
both could and would have warned the pwplo in 
the Bangulaui’B house to remove her sothatshould 
a rescue party arrive, they would draw a blank. 
But she did not do this, and when the party ^mo 
to rescue her, she was eager to be taken away . That 
is not tho conduct of person who is willing to sub- 
mit to Ecxual Intercourse. 

I hold those circumstances corroborate Sonan's 
statement that intercourse was had with her by 
accused 1 and that It was bod without hot consent 
and I find accused 1 guilt y of ra pe. 

5.'(-27) irA rR^2’7 "8lnd 89; 98 I 0 49; 27 Ct 

L J 1233; 21 8 L R 107, Emperor v. Lukman. 


Now no doubt such an inference as the 
learned Judge has drawn from the circum- 
stances of the case is not unreasonable, but 
we do not think that in this case it would 
be safe to draw such an inference in order 
to convict the appellant Sardarkhan of the 
offence of rape. The evidence of Sonan, the 
alleged victim, is not entirely reliable. She 
has undoubtedly lied when she stated that 
during all the period that she was away 
from her father's house she neither washed 
nor changed her clothes. 'Whether this was 
mere exaggeration on her part or whether 
she intended by such statement to defend 
her virtue, we are not much concerned; but 
she has not told the truth in this matter 
and in a case of rape it has been repeatedly 
held that a conviction should not ho based 
on the evidence of tho victim alone. No 
doubt the circumstances referred to by the 
learned Judge corroborate Sonan's evidence 
to some extent on this point, but the clothes 
that Sonan was wearing during her captivity 
have not been produced and there is no 
medical evidence to support tho charge of 
rape. It is true that Sonan was a married 
woman, but she was less than 1C years of 
age and she was living away from her hus- 
band and with her father, and in these 
circumstances it appears to us medical evi- 
dence would have been of considerable help. 
In the absence of such corroborative ovi- 
donee we do not think we should uphold 
the conviction of appellant Sardarkhan on 
the charge of rape. We have already re- 
marked that the learned Sessions Judge has 
recorded a groat deal of evidence concerning, 
and has devoted a great portion of his judg- 
ment to. the police investigation in this case 
and the conduct of tho police officers con- 
cerned, and has expressed his conclusions 
in no uncertain terms. He has stated : 

Accused 1 is a zamiudat and has money. 
Throughout the case, tho police officers coocerned, 
namely tho Deputy Superinlondont, tho Inspector 
and tho Bub-Inspector of Polico and indeed the 
head consUblo.did their utmost to prevent Sardar- 
khan being brought to )ustico,andthoeoraplainant 
vainly tried to get justice from tho polioo and so 
made a direct complaint to the District Magistrate 
himself. 

And again : 

The circumstances surrounding the case are 
peculiar and it is to bo hoped unique. From begin- 
ning to ond corruption hasbeou rampant and every 
effort has boon made to defeat tho ends of justice. 

And again : 

Buch then is tho lengthy history of this investi- 
gallon. This history shows clearly enough that the 
polioo bad every intention of bringing Gamno’s 
to naught, and that they did so, prompted and 
aided at every turn by the accused. 
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And at the end of bis judgment the 
learned Judge states ; 

Lastly, it is clear from the evidence that the 
conduct of the police oftjcers concerned. Khan 
Sahib Moulabaksh, Inspector Rasulbakah, the Buh* 
Inspector Khubcband and also tho head constable 
Ahmed Yarkhan has been in the highest degree 
diehonest and indeed criminal, and in my view 
tho strongest action requires to be taken against 
thorn. 

Having gone through the entire evidence 
in this case wo cannot but feel that there 
is much in the police investigation in this 
case and in the conduct of tho police oflBcers 
concerned which calls for inquiry. But we 
do not think it necessary or desirable to go 
any deeper into this matter because wo feel 
no doubt that a copy of the learned Sessions 
Judge’s judgment has been forwarded to 
Government and that the police ofBcers 
referred to by the learned Sessions Judge 
will be called upon to account for their 
conduct in the investigation of this case and 
we do not wish to embarrass those police 
oflicors in any proceedings that may be 
taken against them or in any inquiry that 
may be instituted. Wo, however, cannot 
refrain from remarking that it is indeed 
lamentable that an entire body of police 
oflicors from a head constable to a Deputy 
Suporiutondont of Police whose bounden 
duty it was to investigate with expedition 
and bring to justice tho perpetrators of such 
a criuie as has been revealed in this case 
should not only have failed to do but should 
be alleged to have aided and abetted the 
perpetrators of that crime to evade tho arm 
of tho law. Tho police officers who have 
dealt with tho investigation of this case 
would appear to have many things to ex. 
plain ; as tlio learned Judge states ; 
tho caEO dinries .and all miscellaneous applications 
concorning tho case including Gamno’s various 
potitioDR for justice to tho District Superlntondent 
of Police havo loon destroyed, both tho originals at 
tho polico stations and tho copies in tho Deputy's 
olTice, although admittedly under tho rules all 
these papers should now Ijo in oxistenco. 

One cannot understand why the head 
constable Ahmed Yarkhan did nob arrest 
tho appellants in those appeals on 29th 
December 10S7 after ho had recorded the 
first information report of Gamno and tho 
statements of his witnesses. It is very diffi- 
cult to understand the indifference and 
apathy of Ahmed Yarkhan and Sub-Inspeo- 
tor Khubcband between the 29tb December 
1937 and 8tb January 1988. It is very diffi- 
cult to understand why the Deputy Superin- 
tendenb of Polico at Sukkur should on 7bh 
January 1988 have called for the inveatiga- 
fcion papers from the Sab-Inspootor with so 


much urgency following up a letter on the 
subject with a telegram. If the police officers 
even at this early stage of the investigation 
were not acting in concert with the appel- 
lant Sardarkhan it is difficult to understand 
how Inspector Rasulbakab should have been 
found in the company of Sardarkhan at the 
railway junction at Rohri on 8th January 
1933 when head constable Ahmed Yarkhan 
and the complainant Gamno arrived at that 
station on their way to Sukkur. There is no 
explanation as to what tho police officers 
were doing between 8th January and llth 
March 1938 when Gamno confronted the 
Sub-Inspector at Ghotki with his daughter 
Sonan. It is difficult to understand why the 
clothes that Sonan was wearing were not 
taken possession of and sent to the Chemical 
Analyser for examination and why the girl 
Sonan was not herself submitted to medical 
examination. There is nothing on the record 
that we can find to explain the entire apathy 
of the police officers concerned from March to 
October 1933. It passes one's comprehension 
that the Deputy Superintendent of Police 
should have directed the bolding of an iden- 
tification by Sonan of appellant Sardarkhan 
and his companions in the very village of 
Sardarkhan. 


But as we have said before these police 
officers will no doubt have an opportunity 
of explaining their conduct in a calmer 
atmosphere than that in which they gave 
their evidence in the Sessions trial and we 
do not wish to ombarrass them in any way 
or to prejudge their case. We have not as a 
matter of fact used the evidence with regard 


3 the police investigation in this cose or 
be evidence relating to the association of 
be police officers with the appellant Sardar- 
han for any purpose other than as a back- 
round for the proper appreciation of the 
ridence of the prosecution witnesses and 
Tocially the evidence of the complainant 
■amno. The appeals of Moujali, Gbulam 
abi and Allah Rakhio havo not been sepa- 
itely argued before us, but tho conclusions 
lat wo havo arrived at cover the cases of 
lese appellants as well as that of Sardar- 
ban and tho other appellants in criminal 
ppeals Nos. 210 and 2ii of 19^0. 

Wo accordingly confirm 
[oujali, Ghulam Nabi Allaharakhio for 

le offence under S. 8GG, I. P. 0., and . 

inces of four years rigorous -nipnson^ 
Qposed upon them : and we 
.e^nviotions of theappeUaote 
bahzado, Rahmat, HaDgl® j ? ^ 

td offences under 89.148 and 866. 1, t*- 
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and the sentenceg imposed upon them by 
the learned Sessions Judge. We however 
reverse the conviction of appellant Sardar- 
khan for the offence under 8.376, 1. P. C., 
and the sentence imposed upon him with 
regard to that conviction. Wo see no rea- 
son to interfere with the sentence of fine 
imposed upon appellant Sardarkhan by the 
learned Sessions Judge. No doubt, the 6ne 
is heavy, but, as the learned Sessions Judge 
has remarked, Sardarkhan has been guilty 
of an outrageous offence and has exhibited 
an entire and absolute disregard for law and 
order, and in our estimation he fully merits 
the sentence imposed upon him by the 
learned Sessions Judge in the exercise of 
his discretion. Except therefore that we re- 
verse the conviction and sentence of appel- 
lant Sardarkhan on the charge of rape, we 
confirm the convictions and sentences of all 
those appellants and dismiss these appeals. 
G,N./R.K. Order accordingly- 
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Davis 0. J. and Weston J. 

Muhamad Bakhsh — Appellant 

V. 

Emperor. 

Confirmation Case No. 23 of 1910 lu Criminal 
Appeal No. 147 of 1940, Decided on 20th Soptom- 
•hor^lO. aoaiabt conviction and sontooce of death 
paiflcd by Sesa. Judge, Bukkur. D/. 12th J uno 1940. 

(a) Criminal trial — Confession — What is 
confession explained. 

No statement that contains self-exculpatory 
matter can amount to a confcBslon, if the exculpatory • 
etatoment Is of some fact which iftruowould nega- 
tive the offence alleged to bo confessed. Moreover, 
a confession must either admit In terms tbeoflanM 
or at any rate substantially all the facts which 
constitute the oflence. An admission of gravely in- 
criminating fact, oven a conclusively incriminating 
fact is not oi itself a confession: (’80) 26 AIR 1939 
P C 47, Ref* [P 131 C 1] 

• (b) Evidence Act (1872), Ss. 18 to21— Ss. 18 
to 21 apply also to admissions In criminal cases 
— Incriminating statements not admissible as 
coniessions are admissible under Ss. 18 to 21. 

There Is nothing in Ss. 18 to 21 to suggest that 
they apply to civil cases and civil cases only. Sec- 
tions 18 to 21 apply also to admissions In criminal 
cases. Hence, Incriminating statements not admis- 
sible as coniessions in evidence will not necessarily 
be excluded. They may bo admissible as admis- 
sions anainst Interest under Ss. 18 to 21 : (*40) 
27 A I R 1940 Sind 63, Ref. [R 132 G ij 

(c) Criminal trial —Evidence— Extra-judicial 
confessions — Evidentiary value. 

It is true, extra-judicial confessions are to be 
regarded with caution, but it does not follow that 
they are always to bo rejected. They may bo made 
1911 S/17 & 18 


in such circumstances as to leave no reasonable 
doubt as to their truth. (R 132 C 2; R 133 C ll 

(d) Penal Code (I860), S. 302 — Cruel and 
wanton murder— Fact that it was committed by 
ignorant men excited by communal feelings is 
no ground for reducing death sentence. 

Death sentence awarded in tho case of a cruel 
and wanton murder cannot bo reduced on tho 
ground that tho murder was one committed by 
ignorant men disturbed and excited by the events 
of thoio days when communal feeling wasextreme. 

X33 C Ij 

(e) Evidence Act (1872), Ss. 24 to 26 — Ad- 
mission should be rejected when made in such 
circumstances that if admission amounted to 
confession it would be excluded by Ss. 24 to 26. 

It U an ordinary rule of prudence that a Court 
should reject an admission made by an accused 
uodor such circumstaocea that, if tho admission 
amounted to a confession, it would bo excluded by 
any of Ss. 21 to 20. tR C 1] 

D. U. 0’5ufliia»t — for Appellant. 

Partabrai D. Punit'ant, Advocate-General — 

for the Crown. 

Davis C. J. — The appellant in this cose 
ifl one Muhammad Bakhsh, and be has been 
convicted by the Sessions Judge of Sukkur 
of the murder of one liangalmal and sen- 
tenced to death. The case also comes before 
U 9 for confirmation of the death sentence. 
The case for the prosecution brielly is that 
Rangalmal, a Hindu hawker, used to go out 
daily in the morning on his rounds and re- 
turn late in tho afternoon and that on the 
late afternoon of 25th January 1910 bo did 
not return. Rangalmal used to live with bis 
brother Gelomal, but when Rangalmal did 
not return, Gelomal became anxious, for, in • 
those days, Hindus were being murdered, so 
he and his cousin Lomomal went outside 
the village and called out the name of Rau- 
galmal, but they got no answer. Gelomal 
being afraid to venture out further alone 
wont to a Mahomedan follow villager called 
Khanwand Bakhsh and asked him to go 
with him in search of his brother. They 
went first to Tahar village but Rangalmal 
had left and they were leaving the village 
when they met one AUahdino who told them 
that he had seen the body of a man lying 
on the track in what was called the Black 
Block. Gelomal and Khanwand Bakhsh 
went there and found tlie dead body to be 
that of Rangalmal and returned to their 
village and told their Mukhi Taromal. They 
then informed tho Wadero of the village 
Maluk Khan, and he sent a man to fetch 
the other Wadoros Nawabhan and Dur 
Muhammad Khan and the pagi Khanwand 
Bakhsh. All these men then went to the 
scene of the offence and at midnight Golo- 
mal was sent to make a complaint at Pano 
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Akil police station. Gelomal, however, first the axe which the appellant had relinauish. 
went to Ills village to fetch a Mahomedan ed and struck Eangalmal with it Khanwand 
companion and made his complaint at Pano Bakhsh left the vdlage in the morning to 
Akil at 8 A. M. In the meantime the others go to the State where he lives. The pr^e- 
roinained near the body guarding the foot- cution, however, contend that the statement 
prints and at 1 A. M. Sardar Khan Bahadur of the appellant, so far as it exculpates him, 
Ah Murad Khan arrived. is untrue, for the circumstantial evidence 

Jn the morning Khanwand Bakhsh, the shows that the donkey was first struck, that 
pagi, started to track the footprints. He Eangalmal ran for his life, was overtaken by 
found a shoo and some baked gram, three the two accused and killed. The appellant 
sets of footprints, two of which were of retracted his confession and in Court said 
naked feet, ho recogni/.od to be of the appel. that it had been extorted from him. He said 
lant and Khanwand Bakhsh, the son of Lai that Nawab Khan, Maluk Khan and Khan- 
Bakhsh. These footprints were round the wand Bakhsh were his enemies because of 
body and by following them the pagi came a broken betrothal and he denied the blood, 
to tho donkey of the deceased tied to a tree stained clothes were his or that be went 
with an axe wound on its forehead. The that day near the scene of the oflfonce. 
pagi accompanied by Maluk Khan and There can be no doubt that Eangalmal 
Nawab Khan traced the footprints to the was killed. Tho medical evidence shows that 
appcllants’s village while Khan Bahadur there were nine injuries : eight of these were 
Sardar Ali Murad Khan remained at the incised wounds and each of the first three 
scene of the ofTenco. When Maluk Khan injuries was sufficient in the ordinary course 
and his companions got to tlie appellant's of nature to cause death. The masbirnama 
village they saw the appellant standing out- and the evidence of the mashir Khan Baha- 
side Ins house and tlicy noticed blood stains dur Sardar Ali Murad Khan shows that the 
on his clothes. Tliey taxed him with this body was lying between the forest bound- 
offonco and after some hesitation ho admit, aries on the track badly cut about the head, 
ted that ho bad committed it. They took Gelomal identified the body as that of his 
liitn back to tho scene of the ofTonce where brother. There can be no doubt that Eangal- 
Klian Bahadur Sardar Ali Murad Khan was inal was murdered, and there is no reason 
waiting. The Sub-Inspector who had set to doubt the account given by Gelomal of 
out for tho scene of tho otTence met the his brother’s movements. The question then 
party who were bringing the appellant with to bo considered is whether the appellant 
them and ho made a masbirnama of the took part in this murder. The most impor- 
- appellant's clothes, attached them, recorded tant evidence against tlie appellant is that 
the statements of Maluk Khan, Nawab Khan of footprints, the extra judicial confession to 
and Khanwand Bakhsh tracker. He then the Waderos and the statement, described 
wont to tho scene of the otTence, made a by the learned Judge to be of an exculpatory 
masbirnama of tho tracks and Khan Baha- nature, made by the appellant before the 
dur Sardar Ali Murad Khan was one of the first closs Magistrate on 2 Cth January at 
inasbirs. Tlie Sub-Inspector had sent for Pano Akil, and tho blood stains on hiS 
the medical officer who arrived and held a clothes. 

post njortem on the spot, and tlie Mukhtiar- We think it better to deal first with 
kar and first class Magistrate, Pano Akil, the confession, because the learned Judge 
also came. A bloodstained axe was found relied on this so far as it implicated the 
near tho donkey. appellant and rejected it so far as it 

The appellant made what is characterized pated him, and it is argued before us tba 
as a confession of a self. exculpatory nature since tho judgment of the Privy Connci in 
before the Mukhtiarkar and first class Magis- i L R (1939) Kar (PC) 123, a confusion mas 
trate, Pano Akil. In this statement the ap- be accepted or rejected as a whole, an i is 

pellant said that he and Khanwand Bakhsh not now possible for a CJourt to re a con- 

wore standing with their cattle on the fession with other evidence on 
forest track when Eangalmal came along, and accept that part of it whic i ® . 

They asked him for a pice worth of dates to bo true and reject that par o * ^ . 

but he abused them and attacked the appel- it believes to be false. That judgmon o 
lant with a stick whereupon Khanwand Privy Cou ncil has alread y moo — 

Bakhsh throw Eangalmal to tho ground and AIR 1989 P 0 47 : 180 I 0 

he, the appellant, struck him on the head 304 : i l B (1989) Knr (P C) 123 : 90 1 A 
with an axe. Khanwand Bakhsh then took pat 284 (P 0), 
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cuBsed from the point of yiew whether S. 27, 
Evidence Act, is repealed pro tanto by 9. 1C2, 
Criminal P. C. . which the Privy Council now 
hold applies to accused or at least witnesses 
who subsequently become accused, as to 
witnesses at the trial, and already there are 
differing decisions of the High Courts on the 
point. The Madras and Nagpur High Courts 
hold that S. 27, Evidence Act, is quite in. 
dependent of S. 1G2, Criminal P. C.: ILR (1939) 
Mad 947;* A I B 1940 Nag GG;^ but tbe Lahore 
High Court takes a different view: AX K (1940) 
Lah 129.* In the course of that judgment 
however the question whether a statement 
which contains solf-exculpatory matter can 
amount to a confession was considered. 
Their Lordships of the Privy Council said 

in this connexion in 1 L R (1939) Kar (P C) 12^: 

In viow of their Lordehips’ decision that the 
alleged statement was inadmisslblo by reason of 
S. 162, the appellants' contention that it was In- 
admissible as a confession under S. 25, Evidenc© 
Act, becomes unnecessary. As the point was argued 
however and as there seems to have been some dis- 
cussion in Iho Indian Courts on the matter it may 
be useful to Btato that in their Lordships’ view no 
statement thdt contains selfexculpatory matter can 
amount to a confession, if the exculpatory state- 
mont is of some fact which if true would negative 
the oDenco alleged toboconlesacd. Moreover, a con- 
•fesaion must cither admit in terms the offence, or 
idt any rate substantially all tbe facts which con- 
stitute the offence. An admission of gravely incri- 
minating fact, even a conclusively incriroinatipg 
fact is not of itself a confession, e. g., an adniis- 
bion that the accused is the owner of and was 
till roc4$Qt posiicftsion of tho kuifo or revolver which 
caufcd a death with no explanation of any other 
man's possession. Some confusion ap^ars to have 
boon caused by thodefiuitionof confession in Art. 22 
of Btepbon’s "Digest of the Law of Evidonco” which 
defines a confession as an admission made at any 
time by a person charged with crime stating or 
suggesting tho Inference that He committed that 
crime. If the surrounding articles aro examined it 
will be apparent that the learned author after deal- 
ing with admissions generally is applying himself 
to admissioMB in criminal cases, and lor this purpose 
defines confessions so as to cover all suchadmls- 
slons; in order to have a general term for use in the 
three following articles coofession secured by in- 
ducement, made upon o;itb, madu under a promise 
of Boctecy. Tho definition is not contained in tho 
Evidence Act 1672; and In that Act it would not 
be oonsUtent with tho natural use of language to 
construe coofosaion as a statement by on accused 
'suggesting tbe inference that he committed’ the 
crime. 

Now the retracted confession made by the 
appellant in its material parts is as foll ows: 

2. rsfi) 2G AIR 1933 Mad 850 : 184 I C 593 : 41 
Cr L J 41 : 1 L R (1939) Mad 917: (1939) 2 M LJ 
455. Id ro Subbiah Tevar. 

3. (’10) 27 AIR 1940 Nag C6: 18510 810:41CrLJ 
158, Motilal Puransao v. Emperor. 

4. (’40) 27 AIR 1940 Lah 129 ; 188 I C 498 : 41 
Cr L J 691 : I L R (1940) Lah 242 (P B), Hakam 
Khuda Yar v. Kmperor. 
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I and my cousin Khanwaud Bakhsh were both 
standing with out cattle in tbe forest track. Ono 
Hindu Rangal was coming on donkey from the 
village oi Tahir Chaebar. We were purchasing 
dates of ono pice from him. He theu abused ouc 
sister saying that we owed him some money. My 
companion was giving him one pice but tho bania 
said that we should pay him previous debt first 
before be could give anything el?e. Theu the bania 
got down from the donkey and broke a stick and 
raisol it against us and struck me on my turban. 
My companion then caught hold of him and felled 
him on tho ground. I had a hatchet with which I 
struck him on tbe head with sharp side. I gave 
him only ono blow and the bania fell down face 
downwards. I then went away. My companion 
Khanwand Bakhsh then took up that hatchet 
which I left there and gave blows to tho bania 
with it. I do not know how many. Khanwand 
Bakhsh again did not meet me. Ho was in the 
village at night. In tho morning he went away to 
the State where ho earns. There were slight marks 
of blood on my clothes and they lave been attach- 
ed by tho police. Tho clothes that I am wearing 
DOW have k^n given to mo by my relations on tbe 
road. 

Now, clearly, thU etatemonfc is something 
less than a confession to murder with which 
offence tbe appellant has been charged and 
of which he has been convicted. It may 
bo a confession to culpable homicide not 
amounting to murder, but the statement does 
not admit the offence of murder in terms or 
substantially all tho facts which constitute 
the offence, for, although, the appellant ad- 
mits the use of tbe hatchet, he says it was 
used in self-defence. But wo do not see 
how his statement can bo excluded either 
from evidence or from consideration merely 
because it is not a full confession or is what 
we might call a partial confession. Wo think 
tbe statements made by the appellant in his 
retracted confession against bis interests are 
admissible under 68.18 to 21, Evidence Act. 
This question was considered, though not at 
length, in tbe case in I L R (1939) Kar 800.® 
It was suggested to us that tho provisions 
of tho Evidence Act relating to admissions 
were intended to apply to civil cases only, 
for instance, the reference to an “agent" in 
S.18 of tho Act would be quite inapplicable 
to an accused in a criminal case where per- 
sonal responsibility — mens rea the guilty 
mind — is an essential element in an offence 
and it may be that tho compilers of tbe 
Evidence Act had in mind the definition of 
“confession ' in Art. 22 of Stephen’s “Digest 
of the Law of Evidence’’ which defines a 
confession as an admission made at any time 
by a person charged with a crime stating or 
suggesting the inference that he committed 

5. (’40) ^ AIR 1940 Sind 63 : 187 I 0 676 ; 41 
Cr L 3 477 : I L R (1939) Kar 800. Allahwarayo 
Daryakhan v. Emperor. 
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tlio crimo. This definition of "confession” 
is no longer to be accepted in view of the 
Privy Council judgment referred to, and 
many decisions based upon that principle 
must now bo deemed overruled, though the 
olTect will bo to make a statement which is 
something less than a confession free of 
those restrictions which relate to confes- 
sions proper under the Evidence Act. On 
the other hand, incriminating statements 
not admissible as confessions in evidence 
will not necessarily bo excluded. They may 
bo admissible as admissions against interest 
under 9s. IS to 21 , Evidence Act. 

Wo do nob think it can be said that ss. 18 
to 21. Evidence .\ct, do not apply to admis- 
sions in criminal cases. The illustrations 
given apply to criminal cases, though, it is 
true, some of those admissions are in favour 
of the person making them, and are there- 
fore admissible otlierwise than as confes- 
sions, but there is nothing in the sections 
to suggest that they ajTply to civil cases and 
civil cases only. Rather it appears to the con- 
trary. It is therefore as admissions against 
his interest and as something less than a 
confession that wo consider the partial con- 
fession of the appellant. The definition of 
"confession” as given by the Privy Council 
appears, as the learned advocate for the 
appellant jioints out, in some of the older 
cases. For instance, in 7 ALL GiG,**’ Straight 
J. referring to this Question said (p. Gi8): 

It i8 conceded by Mr. Hill, and ovon by Mr, 
Strachoy, that tho word ‘confcssioir must bounder* 
stood in the same sense in all tho sections of tbo 
Evidcnco Act which relate to confessions. It must 
be construed as moaning tbo same in S. 30 as in 
Ss. 24, 25 and 26. Now, it appears to mo that to 
accept Mr. Strachey’s iutorprotation would load to 
this result, and I put it as a r^duciio ad abpirdnm, 
that if A and B wore jointly tried for tho murder 
of C and it was proved that A said ho was passing 
along a road, the scono of tho murder, about tho 
time C was murdered, upon tho strength of such 
Btatemont anything else ho might have said impli. 
eating D might be taken into consideration against 
B as a confession made by A, I cannot think that 
this was ever intended by tho Logislaturo. What 
was intended was, that whoro a prisoner — to use a 
popular phrase— ‘makes a clean breast of it/ and 
unreservedly confesses bis own guilt, and at tho 
same time implicates another person who ig jointly 
tried with him for tho samo oSonce, bis confession 
may bo taken into consideration against such 
other person as well as against himself, bccausotbe 
admission of bis own guilt operates as a sort of 
sanction which to some extent takes tho place of 
the aaoction of an oath, and so aflords somo gua- 
rantoo that tho whole statement is a truo ono. But 
where there is no full and complete admission of 
guilt, DO such sanotlon or guarantee exists, and for 

«• (•86)7 AiroiG • 1885 AWN 131, QueoD-Em'- 
proas V. Jagrup. 
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this reason the word ‘confession’ in 8. 30 cannot 
be construed as inclnding a mere inculpatory ad- 
mission which falls short of being an admission of 
guilt. 

In 11 Bom L R 633,^ the diabinction be- 
tween a statement giving rise to an inference 
of guilt and a confeasion to a crime was 
pointed ont. Now, these admissions made 
by the appellant in what is said to be a con. 
fessional statement, now retracted, go far to 
prove his guilt, for he admits that he struck 
the bania with a hatchet. It is not clear 
from his statement whether he struck the 
bania after be had been felled to the ground 
by his companion and was helpless, or whe- 
ther he struck the bania with the axe to 
defend himself against the bania's assault 
upon him with a stick, bub nob only is the 
allegation that the bania first attacked these 
two Mahornedans with a stick improbable 
in the extreme in view of all the circum- 
stances of bbocaso, but, as the learned Judge 
points out, it is proved by the evidence of 
the footprints to be false. We can see no 
reason to reject the evidence of the foot- 
prints. It would appear that it was as the 
result of tho tracking of the footprints that 
the search party were led to the appellant's 
village. It is true that the pagi recognized 
tho footprints of the appellant when be saw 
them — there is nobbing improbable in this 
— and it might be said that it was as the 
result of this recognition and not as tho re- 
suit of tracking that the party went to the 
appellant's village. There is reason to sup- 
pose that this was the case, for, as the 
learned Judge points out, tho footprints 
showed that the bania got off his donkey 
and was chased 37 paces before he was over- 
taken and killed. Tho map does not appear 
to us particularly helpful, but the evidence 
of tho moshir and tho mashirnama and the 
pagi makes this position clear. The wound 
on the donkey’s forehead is also significant. 
This injury was in all probability given to 
the donkey when the bania riding on ms 
donkey was stopped by the appellant. The 
pagi's evidence shows the footprints of the 
appellant and another running beside the 
bania as he sought to escape. Those foot- 
prints then returned to the place where the 
donkey was found tied in tho forest. This 
ovidonco of footprints appears to us reliable 
and very strongly corroborates the retrac- 
ted admissions made by the appellant. 

There is then the question of the extra- 
judicial confession. It is true.^^aQud^ 
77c0^ri7omTBMrr^ Emparor v- 
Sautya Bandu* 
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(ConfeBsions are to be regarded with caution, 
but it does not follow that they are always 
to be rejected. They may be made in such 
circuiB6taDC63 as to leavo do reasGoablo 
doubt as to their truth. The two witnesses 
Maluk Khan and Nawab Khan are both 
'responsible Waderos and one of tliem is the 
Wadero of the appellant. They are men of 
some 60 years of age. No enmity between 
them and the appellant was in fact proved. 
The allegations of enmity are too remote, 
even il proved, to aCfect this case. Both 
Maluk Kban and Nawab Kban say that 
when they tracked the footprints of the ap- 
pellant and came upon him and taxed him 
with the murder he admitted the murder. 
There is nothing improbable in this, regard- 
ing all the circumstances. The mere pre- 
sence of the pagi or tracker does not make 
this statement inadmissible as a confession 
made to a police officer nor was it made 
under any threat or inducement to the 
Waderos. Moreover, the clothes of the 
appellant were bloodstained and be has 
attempted no explanation of this. He can 
only explain his incriminating admissions 
before the Magistrate by the allegation of 
threats of violence to himself and of dis- 
boDOur to bis wonooDfolk at tho hands of 
the police and by allegations of enmity 
against tho Waderos which appears to us 
[both unsubstantial and unsubstantiated. We 
Imust therefore condrm the conviction. The 
murder, undoubtedly, was one committed 
|by ignorant men disturbed and excited by 
the events of those days when communal 
Ifeeling was extreme. But wo cannot on that 
account reduce the sentence for this cruel 
and wanton murder to one of transportation 
for life. We must therefore confirm the 
conviction and sentence of death and dis- 
miss the appeal. 

Weston J.— In view of tho judgment of 
the Privy Council in I L R (i939) Kar (P c) 
123,’ a statement of the accused person con- 
taining exculpatory matter cannot be termed 
a confession. But except so far as tho appli- 
cation of S. 80, Evidence Act, may arise in 
relation to a co- accused, it seems to me only 
a matter of degree, not involving of itself 
any question of admissibility, whether a 
statement recorded under 9. IC4, Criminal 
P. C., amounts to a confession in relation to 
the charge eventually preferred, to a con- 
fession of some lesser offence, or only to an 
incriminating adtnission. Section 21, Evi- 
dence Act, which makes admissions relevant 
against the person who made them, or his 
representative in interest, is unqualified in 


this respect, and I can see no reason for 
holding that admissions are a class of state- 
ments relating to civil suits, while nothing 
short of a confession can be relevant in cri- 
minal proceedings. A suggestion was made 
before us that the grouping of the sections 
which deal with admissions and of those 
which deal with confessions indicates that 
they are entirely different matters. If any 
inference is permissible from the grouping 
of sections, it seems to me to be against the 
theory put forward, for, while ss. 17 to 23 
deal with admissions, and Ss. 24 to 30 with 
confessions, S. 3l again deals generally with 
admissions. Also S. 27 makes relevant state- 
ments leading to discovery whether those 
statements amount to confessions or not, 
and oven if S. 27 is to be regarded as re- 
pealed pro tanto by S. 1 G 2 , Criminal P. C., 
as the Lahore High Court has held, the fact 
that in the group of sections dealing with 
confessions, statements not amounting to 
confessions find place, has some significance 
to show that a confession is a species of the 
more general admission. Admissions are 
defined in Ss. 17 to 20. Of these Ss. 10 and 
20 and part of S. 16 deal with certain state- 
ments which amount to admissions in suits, 
and we are concerned with S. 17 and part 

of S. 18 . Section 17 is as follows : 

An aJml&sion is a aUUmout, oral or doeumon- 
tary, which eaggests any inference as to any fact 
in issue or relevant fact, and which is made by 
any of the persons, and under the circumstances, 
bercioaftor montioood. 

And the first part of S. 18 roads : 

StatemcDtd made by a part)* to tho proceeding^ 
or by any agent to any such party, whom tho 
Court regards, under tho circumstaucee ol the case, 
as expressly or impliedly authorli^ed by him to 
make them, are admissions. 

That tho word •proceediug* in these sec- 
tions should be given its ordinary general 
meaning as including all proceedings, civil 
and criminal, seems very clearly indicated 
by the use of the word suit' in the latter 
part of S. 18 and in 9s. 19 and 20 when 
defining particular forms of admissions, 
and of the words 'civil cases’ in S. 23. Sec- 
tion 21 makes admissions relevant against 
persons who made them, or against his 
representative-in-interest. It is true that in 
criminal proceedings admissions made by an 
agent of an accused are nob ordinarily rele- 
vant; but, having regard to the words of 
S.21, which must bo rend with the first part 
of 8. 10, even if this means any qualification 
of S. 21 in its application to criminal pro- 
ceedings, it appears no reason for denying 
all application of S. 2l to criminal proceed, 
ings. It is in fact by reason of S. 21 that 
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confessions are relevant, for there is no 
other general section under which they fall. 
Sections - 2 i to 20 are excluding se'^tions. 
Section 27 is only a proviso to S. 20 and 
possibly also to Ss. 24 and 25. Section 28 
removes under certain circumstances the 
ban of s. 24. Section 29 provides that if a 
confession is otherwise relevant, it does not 
become irrelevant because it was made 
under certain circumstances, and lastly S. 30 
only makes relevant against a co-accused a 
confession already relevant against the ac- 
cused who made it. 

If then we have to look to S. 2 i for the 
relevancy of confessions, there is no room 
for the argument that S. 21 applies only to 
suits, and that admissions cannot be proved 
against nn accused in criminal proceedings. 

1 see no difficulty in the fact that stringent 
provisions exist in ss. 24 to 2G in regard to 
confessions, which have not been applied 
expressly to admissions. It is an ordinary 
rule of prudence that a Court should reject 
an admission made by an accused under 
such circumstances that, if the admission 
amounted to a confession, it would bo ex- 
jCluded by any of these sections. I agree 
tliorofoi-e tint the admissions made by the 
appellant in tlie statement recorded under 
S. 1G4, Criminal P. C., are relevant. I also 
agree that if these admissions are considered 
together with the other evidence, there can 
be no doubt as to the guilt of the appellant, 
and that the appeal must fail. 

D.S./H.k. Appeal dismissed. 

'1' (28) A. I. R. 1941 Sind 134 
Davis C. .7. and Tvab.ti J. 

Ali Gohar .Vu/ii Machi — Appellant 
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Hence the cor^essioa made by the accused to the 
police of an offence of culpable homicide not 
amounting to murder is not admissible in his trial 

26 AIR 

lyoy p u 47, Expl. [p 137 q 

164-Statcmcnts 
164 are also governed by Evidence Act 

Statements under S. 164, Criminal P. 0., are as 
much governed and controlled by the Evidence Act 
as arc other statements which are to be proved or 
are recorded id Court. [P 187 C 1] 

EJumchand Sukhravidas — for Appellant. 

ParCabrai D. Punwani 

Advocate General — For the Crown. 

Davis Cl Ji — In this case the appellant 
Ali Gohar son of Mahi Machi, who gives his 
age in his statement in the Sessions Court 
as twenty, five years, has been convicted by 
the Additional Sessions Judge of Nawabshah 
of a double murder, the murder of one 
Wadero Abdul Hak and one Mt. Rahiman, 
a young girl of sixteen or seventeen years of 
age, and has been sentenced to death. The 
accused has appealed and the case comes 
before us for confirmation of the death sen. 
tence. The case for the proseoation was that 
the appellant was a son of Mt. Satbhai by 
her previous husband Malbi, that he lived 
with Mt. Satbhai and her second husband 
Bacho, and Mt. Satbhai had a daughter by 
this second husband Bacho, named Rahiman. 
The appellant Ali Gohar wanted a wife and 
he was therefore anxious that Mt. Rahiman 
should be given in marriage to the son of 
Yousif, his maternal-unole, so that be might 
marry Yousif's daughter, but instead of this, 
the parents of the girl decided to give her 
in marriage to Wadero Abdul Hak whose 
land Bacho cultivated. Bacho bad built bis 
hut or shed upon the land of Abdul Hak 
and Abdul Hak bad built his shed some few 


V. 

Emperor. 

Confirmation Case No. 86 and Crimina] Appeal 
No. 214 of 1940, Decided on 25th October 1940, 
against conviction and scotenco of death passed 
by Adill. Sessions Judge, Nawabshah, D/- Gth 
August 1940. 


* (a) Evidence Act (1872), S. 25— Applicability 
of S. 25 is not limited only to confessions of 
offences with which accused was charged. 

The prohibition contained in 8. 25 is ofagoner.'il 
Mature. It forbids the proof at a trial of a criminal 
offence of any admission of any oQonco made by 
the accused to a police officer, and it makes no 
difference whether the offence is one of which the 


accused could have been convicted at the trial, in 
which it was sought to prove the confession made 
to a police officer. In other words, the terms of 
8. 26 do not limit its .applicability only to coofes- 
Bons of oflencos with which tho arrusod was 

[P 137 Cl] 


paces away from that of Bacho. On the 
afternoon of 22 nd November 1939, Bacbo had 
left his field to go to Halani and Mt. Satbhai 
and her son Karimdino hod gone for grazing 
cattle in the jungle. Mt, Rahiman and her 
little sister aged about five years remained 
in Bacho’s hut. One Ali Murad was plough, 
ing his land in the survey number opiwsite 
Bacho’s land and used to store bis grain in 

Bacho’s hut. A watercourse divided the land 

of Bacho and the land of Ali Murad, and on 
that afternoon Ali Murad, having used up 
tho seed which he bad with him for sowing, 
called out to Mt. Rahiman to bring him 
more seed from Baoho’s But. At the 
time Wadero Abdul Hak had gone to the 
watercourso to bathe. He had left moa o 
his clothes in tho but and hod on a loin 
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oloth, leaving his aVippars at the inclina 
which led down to the bathing place. 

One Kamil Fakir, a physician who was 
returning to his own village, had stopped 
by Abdul Hak’s nar a little before noon to 
have a smoke and he was sitting in Abdul 
Hak’s hut when Abdul Hak told him that 
he was going to take his bath, and m his 
presence Abdul Hak removed most of his 
clothes and asked Kamil Fakir to prepare a 
hukka. At that time the appellant came 
from bis field with a chanjoot— a spade with 
a long blade— and an axe. Leaving the chan- 
ioor at his house he followed Abdul Hak to 
the watercourse and killed him with blows 
of his axe and after killing Abdul Hak he 
pursued ilt. Rahiman and killed her. All 
Murad and Kamil Fakir both saw what 
happened and raised cries, but the appellant 
threatened them with death if they came 
there and he made good his escape with his 
bloodstained axe. Leaving Kamil at the 
scene. Ali Murad wont to inform Abdul 
nak’s cousin Abdul Wahid, and on the way 
bappoDod to meet Mt. Satbai and told her 
what had happened. After Ah Murad loft, 
some neighbours, Jurio and Sanjar, came 
upon the scene. Mt. Satbbai also came 
there, and Kamil Fakir told them what had 
happened. Abdul Wahid then came and he 
was told in his turn. 

In the meanwhile, the appellant with his 
bloodstained axe and clothes stain^ with 
blood came to Kandiaro station. On the 
way, it is said, he met one Lai Bakhsh, and 
told Lai Bakhsh that he had killed Abdul 
Hak and Mt. Rahiman because Bacbo would 
not give Mt. Rahiman’s hand to J^ousif s 
Bon in return for his marriage with Yousif s 
daughter. Lai Bakhsh in his turn told his 
zamindar Yousif Gbanghro. The Sub-In- 
Bpector. Gbanghro police station, recorded m 
a first report, the statement of the appel- 
lant. and secured his bloodstained axe and 
bloodstained clothes, while there was blood 
on the arm and stomach of the appellant. 
A mashirnama was prepared and the appel- 
Lant was arrested and the Sub-Inspector left 
for the scene of offence arriving at the scene 
of offence at 6-30 in the evening, the scene 
of offence being about seven miles from 
Kandiaro police station. He found the dead 
body of Abdul Hak lying in the watercourse 
below the steps. He saw blood on the 
ground. Ho saw the loin cloth on the per. 
son of Abdul Haq and his slippers at the 
place of the incline. He saw also blood on 
the plank kept, os is the custom at bathing 
places, near the steps. Abdul Hak’s clothes 
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were found in his hut. Kamil I'akir pointed 
out the ashes where ho was preparing the 
hukka. It was found that AU Murad was 
ploughing his field. The dead body of Mb. 
Rahiman was found fully clothed. Blood 
was found at the place where she had fallen. 

A moshirnama of the scene of offence was 
prepared and the dead bodies of Abdul Hak 
and Mb. Rahiman were sent to the medical 
officer at Tharushah. The Sub-Inspector 
wrote to the medical officer to examine the 
bodies with a view to find if there was any 
evidence of recent sexual intercourse. The 
reply was in the negative. Statements of 
witnesses were recorded, and on the next 
day the Superintendent of Police came and 
verified the investigation. The appellant was 
sent before a Magistrate for his confession 
to bo recorded, and it was recorded by the 
first class Magistrate of Kandiaro on 23rd 
November. The clothes of Mt. Rahiman and 
the loin cloth of Abdul Hak and the loin 
cloth of the appellant and the axe of the 
appellant were sent to the Chemical .-Voalyser 
for eiarainabiou, and the appellant was 
cballaned for an offence under S.302, Penal 

The appellant admits that he killed Abdul 
Hak and Mb. Rahiman, admits that the 
police secured the axe, the loin cloth and 
the chanjoor, but ho states that ho acted 
under grave and sudden provocation; when 
he was returning from bis field bo his house 
ho saw Mt. Rahiman and Abdul Hak going 
towards the watercourse; be ran after them; 
ho could not see them; he suspected them 
and when he came near the watercourse, ho 
saw Mb. Rahiman and Abdul Hak in the act 
of sexual intercourse. Ho killed Abdul Hak 
with his axe. Mt. Rahiman clothed herself 
and ran towards the watercourse and he 
killed her. Now. there can bo no doubt that 
the appellant killed both Abdul Hak and 
Mt. Rahiman in the bed of the watercourse, 
and in the field of Ali Murad respectively. 

■ There is the direct testimony on this point 
of Ali Murad and Kamil Fakir. The evidence 
of Nabi Bakhsh. the mashir. and the moshir- 
nama show blood at both places at the scone 
of offence where Abdul Hak and Mb. Rahi- 
man were killed by blows of an axe. The 
medical evidence shows that Abdul Hak had 
deep injuries on the neck and shoulder. The 
injury on the neck was sufficient in the 
ordinary course of nature to cause death and 
death resulted from shock and ba*roorrhage. 
Mb. Rahiman had four injuries on the head 
and other parts of the body and the injuries 
on the bead wore sufficient in the ordinary 
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fouree of nature to cause death and death 
■was due to shock and ha'morrhage result- 
ing from the injuries on the head. The fatal 
injuries were all incised wounds caused by 
some sharp cutting instrument like an axe 
and it is clear they were caused with great 
violence. 

Tljo appellant himself in bis judicial con- 
fossiou before the Magistrate, and to which 
lie adhered in his statement before the Ses- 
sions Court though not before the Commit- 
ting Magistrate, admits that he killed Abdul 
Ilak and Jft. Eahiman but stated that he 
did so under grave and sudden provocation. 
The question then to be considered is whe- 
ther the appellant speaks the truth when he 
states that he killed Abdul Hak and Mt. 
Rahiman because he suddenly came upon 
them in the act of illicit intercourse in the 
bed of the watercourse between the 6elds of 
Bacho and Ali Murad that afternoon. The 
learned advocate for the appellant wishes 
us to roly on a statement made by the ap- 
pellant to the police when he came and gave 
himself up on the afternoon of 22nd Novom- 
ber, which was not admitted by the learned 
Sessions Judge, and ho wished particularly 
to roly on the statement made by the appel- 
lant to the effect that on his way to the 
police station ho mot one Yousif Ghanghro, 
a Mirhar, whose name he did not remember, 
but whom ho knew he told the story of his 
finding Abdul Ilak and Mt. Rahiman in the 
act of illicit intercourse, the story which he 
told just after to the police. 

The learned advocate relying upon this 
statement of the appellant to the police had 
not in mind the judgment of the Privy 
Council in I L R (1930) Ear I* C 123,* but re- 
lied apparently on the general principle that 
anything in favour of the appellant was ad- 
missible in evidence. It might now be 
argued that as the statement made by the 
appellant was not a confession of murder at 
all but a confession of a lessor offence, that 
is, of culpable homicide not amounting to 
murder, it did not come within the prohibi- 
tion contained in S. 25, Evidence Act, which 
is in general words. This is: ” 25 . No confes- 
sion made to a police officer shall be proved 
as against a person accused of an offence." 
The offence of which the appellant is ac- 
cused, for which ho has been tried, and of 
which he has been convicted, is the offence 
of murder and it may be argued that accord- 

1- (’39) 20 A I R 1939 P C d7 : 180 I C I : 40 Cr 
L J 3C4 ; 66 I A CC : 18 Pat 234 : I L R (1939) 
Kar P C 123 (P C), Pakala Nara}'aDa Swamy v. 
Emperor. 


mg to the judgment of the Privy Council a 
confession, to be within the meaning of 
those sections of the Evidence Act which 
relate to confessions, most be a full and 
complete confession to the offence alleged* 
against the accused, that is to say, where 
an accused is accused of murder, a state, 
ment by him which amounts to something 
less than a full confession of the offence of 
murder, is not a confession within the 
meani ng of s. 26, Evidence Act, at all; for in- 
stance, their Lordships say in a passage 
which is referred to in a judgment of this 
Court, ILR (1939) Kar 800,^ and which is re- 
ferred to again in a subsequent judgment of 
this Court in Confirmation Case No. 22 of 
1940,^ decided on 20th September 1940, as 
follows (page 133) : 

In Tie\7 of thoir Lordships' decUioD that the 
alleged statement was inadmissible by reason of 
S. 162, the appellant's contention that it was In* 
admissible as a confession under S. 25» Evidence 
Act. becomes unnecessary. As the point was argued, 
however and as there seems to have been some die* 
cussion in the Indian Courts on the matter, it 
may bo useful to state that In their Lordships* 
viow no statement that contains solf oxculpatcry 
matter can amount to a confession, if the ozculpa* 
tory statement is of some fact which if true woold^ 
negative tbo offence alleged to bo confessod. More* 
ovor a coufossioo must oitbor admit in terms the 
oUeDcc, or, at any rate, substantially all the facts 
which constitute the offence. 


Bull we think that the statement of their 
iiOrdsbips must be limited to the facts of 
he particular case before them where, 
hough the accused made an incriminating 
tatemont from which an inference of guilt 
night be drawn, ho did not in that state- 
nent confess to any offence of any kind at 
11. But here the appellant did in his state- 
Qont confess to an offence. It is true be did 
lot confess to murder, but he confessed to 
ulpablo homicide not amounting to mar- 
er. an offence under S. 804, Penal Code. We 
annot believe that the admissibility of a 
onfession-depends upon the offence which 
bo accused is charged with at bis trial, that 
)r instance, if in this case the appellant 
ad been charged with and tried for culpa- 
le homicide not amounting to murder, his 
jatement to the police as a confession to 
lat offence would be inadmissible under 
25 Evidence Act ; but that if the accused 
ere charged with and tried for an offence 
Oder S.302. Penal Code, the confession 
oulcl be admissible, though at the same 
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time the accused could be convicted of an 
offence of culpable homicide not amounting 

to murder. i. • j 

We think that the prohibition contained 

jin B. 26, Evidence Act, is of a general nature. 

'It forbids tbe proof at a trial of a criminal 
'offence of any admission of an offence 
Imade by tbe accused to a police officer, and 
it appears to us that it makes no difference 
Ivvbether tbe offence is one of vrhich the ac- 
cused could have been convicted at the trial, 
in which it was sought to prove the confes. 
sion made to a police officer. This interpre- 
tation of the section in no way affects the 
judgment of their Lordships of the Privy 
Council. That judgment refers not to con- 
fession of offences but to confessions of m. 
criminating facts, from which inferences of 
guilt can be drawn. Reference to the facts 
of tbe case before their Lordsbiiis will show 
that the accused there did not confess to 
any offence: ho confessed only to certain in- 
criminating facts from which inferences of 
his guilt might bo drawn. V* e do not think 
that there is anything in tbe judgment of 
this Court in confirmation case No. 22 of 
1040® which conflicts with this view, tor 
that case related to a statement made before 
a Magistrate under 8 . 1G4, Criminal P. C-, 
land it is of course clear that statements 
iundor S.1G4. Criminal P. C., are as much 
'governed and controlled by the Evidence 
lAct as are other statements which are to be 
iproved or are recorded in Court. We think 
therefore that the confession made by the 
appellant to the police of an offence of cul- 
nable homicide not amounting to murder 
was not admissible in this trial for murder 

upon the same facts. . 

We hold therefore that the first informa- 
tion lodged by the appellant with the police 
is inadmissible in evidence, as being a con- 
fession to an offence within the meaning of 
S.26, Evidence Act. (His Lordship then (hs- 
cussed evidence and proceeded further.) We 
do not therefore believe the defence of the 
appellant that he killed Abdul Hak and 
Mt. Rahiman because be found them in tbe 
act of illicit intercourse. This is merely an- 
other of these murders still so common, 
when a man thwarted in his plans for mar- 
riage revenges himself upon those whom he 
thinks tbe cause of his frustrated desires or 
are associated in bis mind with his own 
grievance. Mt. Rabiman was not to be his 
bride, but she was to bo the means of his 
obtaining one. She was present when he 
killed Abdul Hak. He had therefore no 
hesitation in killing her. We see no reason 
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why the appellant should not suffer the ex- 
treme penalty of the law, for this brutal 
double murder. We therefore confirm the 
convictions and sentence of death and dis- 
miss tbe appeal. 

Tyabji J. — I concur and only wish to 
add a few remarks with regard to the con- 
tention of tbe learned advocate for the ap- 
pellant that he was entitled to rely on 
certain portions of a statement which bad 
been made by the appellant to the police at 
the time when he first surrendered himself, 
which tbe learned trial Judge had excluded 
from the evidence as a confession made to 
tbe police. It was argued tliat this state- 
ment was an exculpatory statement, that m 
view of the decision in ILR (1939) Kar (1>C) 
123* this statement containing exculpatory 
matter was not a confession, and that there- 
fore S.25, Evidence Act. did not render ib 
inadmissible. Tbe learned advocate did not 
succeed in showing us that the admission of 
this statement would have helped the ap- 
pellant in any way, nevortheless we had to 
consider whether the contention, that this 
statement was admissible and had been 
wrongly excluded, was correct. As this state- 
meet was the first information of the crime 
given to the police and had been recorded 
as such, S. 1C2, Criminal P. C., was no bar 
to its admission, and the only question was 
Tvhether it was or was not excluded as a 
confession by the operation of s. 25. 

Now, so far as this question is concerned, 
the Privy Council decision relied upon does 
no more than provide a definition of the 
term confession, applicable wherever that 
term is used in tbe Evidence Act. It deci- 
des that a confession is a statement which 
either admits in terms the offence alleged 
to be confessed or at any rate admits 
substantially all the facts which constitute 
that offence. It lays down that a statement 
by an accused person which merely sug- 
gested an inference that he had committed 
a crime, or a statement which contained 
admissions of gravely incriminating facts, 
even admissions of facts which in tbe 
particular circumstances of the case were 
admissions of conclusively incriminating 
facts, was not, merely on that account, a 
confession. The statement of their Lord- 
ships that 

no itutcnieut that contains self exculpatory mat- 
ter can amount to a confession if the exculpatory 
statement is of some facts which if true would 
negative the oflenco alleged to bo confessed 

necessarily follows from and is an applica- 
tion of the definition. We are not in tho 
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ITcsent instance concerned with any state, 
inent of facts which merely suggested in. 
ferences. In the statement in question, the 
appellant liad in the clearest manner stated 
that ho liad seen Abdul Haq having sexual 
intercourse with Mt. Rabiman and that he 
had killed them both. This statement was 
therefore clearly a confession, as defined 
liy their Lordships, of culpable homicide. 
The exculpatory matter negatived the of- 
fence of murder, and so of course the state- 
liiont was not a confession of murder. The 
fact that the appellant was being tried for 
murder while the statement was a confes- 
sion not of murder but only of culpable 
homicide does not affect the applicability of 
S. 25 to the statement. The terms of S. 25, “No 
confession mado to a police officer shall be 
proved as against a person accused of an 
offence” do not limit its applicability only 
to confessions of offences with which the 
accused was charged. In this particular case 
it might oven be said that tbo accused was 
charged with culpable homicide, as the 
greater includes the less. But apart from 
that, all tliat is necessary in order that a 
statement made to the police should bo 
excluded is tliat it should bo a statement 
which, liaving regard to the circumstances 
of the case, the Court ought in reason and 
ftul)stantiaUy to regard as a confession, and 
that the proof of the statement would be 
proof as against the accused. It is clear 


very materially against the appellant. It 
contained admissions of facts which were a 
very material part of the facts alleged by 
the Crown against him, admissions on which 
he wuld have been convicted of culpable 
homicide. The confession was therefore 
inadmissible and rightly excluded by the 
learned Judge. As has been stated before, 
the learned advocate for the appellant did 
not succeed in showing os that the state- 
ments which he desired to rely upon were 
statements which could have materially 
helped the appellant. It may be pointed 
out that while excluding the confession, 
the learned Judge did admit a portion of 
the statement, which did not amount to a 
confession. It is therefore not unlikely 
that if an application to that effect had 
been made on behalf of the appellant, the 
learned Judge would have admitted certain 
other portions also. But no such applica- 
tioD was made, and in any case, there was 
nothing in the statement excluded which 
so far as we can see could have been of 
any material use to the appellant. 

d.s./r.k. Appeal dismissed. 
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that not all statomonts containing admis- 
sions of facts whicli, adopting the Privy 
Council (lehnition, amounted to confessions 
of some offence or tbo other, could in 
reason and substantially be regarded as 
confessions operating against the accused 
by a Court trying a case. For instance, 
there might be a statement made to the 
police by a person being tried for murder 
whicli thougli otherwise relevant and a 
\aluable piece of evidence, incidentally con- 
tained such statements as for instance, that 
the accused had driven in a car leaving his 
license heliind, or that ho had used highly 
defamatory words to somebody, or had 
insulted and pushed somebody. The fact 
tliat each of these incidental statements 
would technically amount to confessions of 
certain trivial olfencos would not prevent a 
Court from dealing with such a statement 
as one which on the whole and substan- 
tially was not in the circumstances of the 
case to be regarded as a confession. 

In this case it is clear that the statement 
in question was a confession the admission 
of which would inevitably have operated 


Governor. General of India-in.Council 
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Suits Nog. 239 of 1989 and 145 of 1940, Decided 
on 8th November 1940; BoferoQco made by Second 
Registrar D/- 9tb and 12th September 1940, res* 
pcctivcly. 

(a) Sind Courts Act (7 of 1926 as amended by 
the Government of India (Adaptation of Indian 
laws) Order. 1937, S. 37 (1)— Suit against Gov- 
ernor-General of India in Council for recovery 
of certain sum alleged to have been overcharged 
by Government railway is excepted from juris- 
diction of Small Cause Court. 


t suit filed against the Governor-General of 
lia in Council for the recovery of certain sum 
'ged to have been overcharged by the North 
ctern Railway authorities on aconsignmentand 
uit filed against the Govornor-Gonoral of India 
>)uncil for the recovery of certain sum aljog^ 
» certain expenses incurred by the plaintiffs In 
kring and forwarding certain crates contafning 

asformers imported by ‘h® 

ian Stores Department, for tbo North Western 

Iway are suits of the description falling under 

[D of S. 32. Bombay Civil ^urts Act of 196 
8. 37, Sind Courts Act of 1926, and are tho^ 

, excepted from the jurisdiction of f 5 « 

so Court. ^ 

,) Sind Courts Act (7 of 1926 

rernment of IndlafAdaptation of Indian!**^/ 
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Order, 1937. S. 37 (1) - S. 37 (1) does not iridi- 
cate that inquiry should be made into real sub- 
stance ol plaintiff’s claim. 

There is no indication in the wording of cl. (1) 

of S. 32 and S. 37 that any inquiry should be made 

into the real substance of a plalntiQ’s claim. 

[r 141 O 

(c) Karachi Small Cause Courts Act (4 of 
1929), S. 14 (b) as amended by Government ot 
India (Adaptation of Indian laws) Order, 

Suit against Governor-General in Council tor 
recovery of certain sum alleged to have been 
overcharged by Government railway on certain 
consignment is excluded from jurisdiction ot 
Small Cause Court. 

A GovernmoDt railway is carried on and ad- 
ministered under the authority ol tbo Government 
of India, and every act done in the working of such 
a railway is an act done by the authority of the 
Government of India. There is no distinction be- 
tween suits against a Government railway arising 
out of ordinary contractual relations and suits 
relating to acts done by railway official under the 
authority of tbo Govcmoe-Gencral of India in 
Council. Hence a suit against Govetuor.C.cneral- 
in Council for recovery of certain sum oyercuargea 
by Government railway on certain consignment is 
excluded from the jurisdiction of the Karachi Small 
Causes Court by S. 14 , Karachi 
Act of 1929 as umonded, (R 141 0 2; P 142 Cl ) 

Kimotroi Dhojraj and Dingomal 

— ^ for rJamtiu. 

Cf.oilhrani Dewandas — for N. W. Railway. 
I'arlahrai D. Vunxeam, Advocate-General -- 

— for Govoroment. 

Order. — A reference has been made by 
the Second Registrar in these two suits in 
which ho contends that they have been 
wrongly Clod in this Court and wrongly ad- 
initbed, that under the provisions of S. 
cl. (3), Sind Courts Act (Bom. 7) of 1926, the 
suits should have been filed in the Court of 
Small Causes, Karachi, which has jurisdic- 
tion to try them. Suit No. 239 of 1939 is a suit 
filed against the Governor-General of India 
in Council for the recovery of Rs. 214.19.0 
alleged to have been overcharged by the 
North Western Railway authoritieson a con. 
signment of 444 bags red chillies consigned to 
the plaintiff from Ferozepur City. Suit No. 
145 of 1940 is similarly a suit Died against the 
Govornor^GeDoral ol lodia id Council lor tbo 
recovery of Bs. 712 - 10.0 alleged to he certain 
expoosQs incurred by the plaintiffs in clear- 
ing and forwarding two crates containing 
transformers imported by the Director 
General. Indian Stores Department, for the 
North Western Railway. The contention of 
the Second Registrar is thus stated in the 
reference : 

This suit ... has ostensibly been ip^tUuted in 
this Court under the provisions of b. 8i , cl. il», 
Sind Courts Act, 192G. However, it is a suit against 
the Administration of a Government railway, and 
under the provisions of 8. 37, cl. (3), the provl- 
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sions of 8. 37. cl. (1) do not apply. It would there- 
fore appear that this suit is truble by the Court of 
Small Causes, Karachi. 

For years past, suits for claims against 
the North Western Railway which is a 
State Railway have invariably been filed in 
the Court of the Judicial Commissioner of 
Sind irrespective of the amount of the claim, 
and no such suit has ever been entertained 
by the Small Cause Court of Karachi either 
before 1929 when that Court was con- 
etituted under the Provincial Small Cause 
Courts Act. 9 of 1887, or after 1929 when it 
received a separate constitution under the 
Karachi Small Cause Courts Act. Bombay 
Act 4 of 1929. In these circumstances the 
point involved in the reference being both 
novel and of considerahlo importance I made 
an order on 3rd October fixing the hearing 
of this reference for 25th October and direct- 
ing notice to issue to the learned Advocate- 
General. I have now had the advantage of 
the various views expressed in argument by 
the learned Advocate. General, the legal 
advisor of the North Westrn Railway and of 
the learned advocates for the plaintiffs in 
the two suits. These are. however, dissen- 
tient views, for while the learned advocates 
for the plaintiffs in the two suits contend 
that the suits have been rightly institutefl 
in this Court and that the Small Cause 
Court has no jurisdiction to entertain them, 
the learned Advocate-General contends that 
the conclusion arrived at by the Second 
Registrar is correct not on the ground put 
forward by him in the reference but because 
the jurisdiction of the Karachi Small Cause 
Court is conferred by and is to bo looked for 
in the Karachi Small Cause Courts Act of 
1929 , and there is nothing in that Act which 
excludes suits such as these from the juris- 
diction of the Karachi Small Cause Court. 
The Sind Courts Act of 1926, he contends, does 
not confer any jurisdiction on the Karachi 
Small Cause Court and being prior in date 
to the Karachi Small Cause Courts Act can- 
not be construed as controlling a subsequent 
enactment of the same Legislature. 

On the other band Mr. Choitbram for the 
North Western Railway appeared to me to 
favour the view that the present suits fall 
within the jurisdiction of the Small Cause 
Court as they are not suits “concerning any 
act ordered or done by, or by the authority 
of any Government in British India. .... 
within the meaning of S. 14 (b), Karachi 
Small Cause Courts Act, as amended by the 
Government of India (Adaptation of Indian 
Laws) Order, 1937, and for his contention he 
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relied on the case in 17 Cal 200* and the case 
in 37 Mad 533." According to Mr. Choithram 
suits arising out of ordinary contractual 
relations entered into with a Government 
railway aro not excluded from the jurisdic- 
tion of tho Karachi Small Cause Court. 
Now clearly tho constitution of the Court 
of tlie Judicial Commissioner of Sind and 
its jurisdiction to entertain civil suits wag 
conferred on it by the Sind Courts Act, Bom- 
bay Act, 12 of IBGC and by certain sections of 
the Bombay Civil Courts Act, 14 of 18 G 0 ex- 
tended to Sind, and the constitution of the 
present Chief Court, and its jurisdiction to 
entertain civil suits is to be found in the 
Sind Courts .\ct, Bombay Act 7 of 192G. As 
suit No. 239 of 1939 was instituted in the 
Court of tho Judicial Commissioner of Sind 
and suit No. 145 of 1940 in the Chief Court it 
is in the first place proper to examine these 
Acts to ascertain the matter of jurisdiction, 
because it is the jurisdiction of these Courts 
to entertain these suits which is being ques- 
tioned. As regards tlio Court of the Judicial 
Commissioner of Sind, S. 3-2. Bombay Civil 
Courts Act, 14 of 1809, extended to Sind pro- 
vided as follows ; 

(1) No subnrdiiiiito Court other than the Court 
of a SutjorJin.ito Judge of the Orst claBs and do 
Court of Small Cau.'es shall receive or register any 
Buit in which tho Secretary of State for India in 
Council or any ollicer of (iovernment in bis official 
capacity is a party. 

(2) In every such case tho plaintifi sh.nll bo re- 
ferred to tho Court of the Subordinate Judge of the 
first class and such suit shall bo instituted only io 
the Court of tbeSubordinatoJudgo of the first class 
and shall be heard by such Subordinate Judge, sub- 
ject to the provisions of B. 24, Civil P. C., lUOS. 

(3) Nothing in this section shall bo deemed to 
apply to a suit ag.iinst the administration of a 
Ciovern merit railway: or to apply to any .suit merely 
because an officer of (jovernrnent is a party thereto 
in bis capacity of — (a) member of a local autho- 
rity, etc. . . 

As regards tho Chief Court S. 37, Sind 
Courts Act, Bombay Act7, of 192G, as amend- 
ed by the Govornmont of India {Adaptation 
of Indian Laws) Order, 1937, provides thus: 

(1) No BuborOinato Court other than the Court 
of a Subordioato Judgo of the first class aud no 
Court of Small Causes shall receive or register 
auy suit in which the Crown or a servant of tho 
Crown in his onicinl capacity is a party. 

(2) In every such enso, the plaintifi shall be re- 
ferred to the Court of the Subordinate Judge of the 
first class. . . • 

(3) Nothing in this scctioD shall be deemed to 
apply to a suit against the administration of a 
Government railway, or to apply to any suit merely 
because an ofLcer of Government is a party thereto, 

ID his capacity of (a) member of a local authority, etc. 

t*^0) 17 Cal 290, BuDwari Lai v. Secy, of State. 

2. ru) 1 AIR 19U Mad 678: 1C I C 400 : 37 Mad 
683: 27 MLJ 732, Secy, of State, v. Ramabrabmam. 


Save for the amendments in nomencla. 
ture introduced by the Government of India 
(Adaptation of Indian Laws) Order, 1937 , it 
will be noticed that s. 32, Bombay Civil 
Courts Act, 14 of 18C9, and s. 87, Sind Courts 
Act, 7 of 1926, are identical. Now, both these 
suits are suits filed against the Governor- 
General of India in Council in bis official 
capacity and therefore both under s. 32 , 
cl. (l). Bombay Civil Courts Act, 14 of 1869 , 
and under s. 37, cl. (i), Sind Courts Act, 1926, 
these suits are excluded from the jurisdic- 
tion of the Small Cause Court. But it is 
argued that clause (3) of S.S 2 , Bombay Civil 
Courts Act, 18C9, and cl. (3) of S. 37, Sind 
Courts Act, 1920, except from the application 
of cl. (l) of those sections suits against the 
administration of a Government railway and 
therefore it is argued that the present suits 
are not excluded from the jurisdiction of 
the Court of Small Causes, Karachi, and as 
the amounts in these suits are within the 
pecuniary jurisdiction of the Court of Small 
Causes, Karachi, these suits should have 
been instituted in that Court. 

Now no doubt cl. (3) lends colour to such 
an argument and no doubt too it is very 
difficult to understand what the Legislature 
intended by this cl. (s) ; but nevertheless it 
appears to me the answer to the question 
before me is simple. These are suits filed 
against the Governor-Goneral of India in 
Council and in the very words of S. 32, Bom- 
bay Civil Courts Act of 18G9, cl. (i) and of 
cl. (1) ofs. 37, Sind Courts Act of 192C as 
amended by the Government of India {Adap- 
tation of Indian Laws) Order of 1937 such 
suits aro excluded from the jurisdiction of 
the Small Cause Court. Those suits are 
filed against the Governor- General of India 
in Council and not against the administra- 
tion of a Govorument railway ; and there- 
fore whatever may be the interpretation to 
be placed upon cl. (3) of these two sections 
it does not in my opinion aflfect a suit m 
which the Governor-Goneral of India in 


lUDcil or the Crown is a party. 

I must confess that I am unable to under- 
md tho import of cl. (8) of S.82. Bombay 
vil Courts Act of 18C9 which is reproduced 
cl. (3) of S..37. Sind Courts Act of 1926, 
d I am unable to understand to what class 
suits this clause applies when it slates^ 
lotbing in this section shall be deemed 
ply to a suit against the administration w 

Lvernment railway." Io tho 6rst place 
lifficult to uoderslaod why j, 

,uld have been made m 
,inst the administration of a Goverom 
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railway and no corresponding exception 
should have been made in respect of a suit 
by the administration of a Government rail- 
way. Secondly, it is difficult to understand 
bow a suit can be brought against the ad- 
ministration of a Government railway. One 
should have thought that the only way of 
suing a Government or State railway is to 
sue the Governor- General of India in Coun- 
cil or now the Crown. Such a suit is against 

the Government and under 8. 79, Civil P . C., 
suits by or against the Govorninent shall be in- 
stitutod by or against the Secretary of State for 
India in Council, and under the Governmeot oj 
India (Adaptation of Indian Laws) Order of 193( 
the word "Crown” will now bo substituted for the 
words "Soorelary of State for India in Council. 

Again, in 48 Bom 297,® it was held by 
Fawcett J. of the Bombay Iligh Court that 
a suit against a State railway must be 
brought against the Secretary of State for 
India in Council. The suit had been brought 
against the administration of the Oudh and 
Robilkhand Railway. With the leave of the 
Court the title in the plaint was amended 
to read; "The Oudh and Robilkhand Railway 
administration by its manager and agent." 
In the body of the judgment the learned 
Judge states : ^ . 

Id iny oplnioD tho RaUwayB Act of l890coDtainB 
DO clear indication that a suit against o State rail- 
way can bo brought against the manager, and on 
the contrary tho definition of 'railway admlnistra- 
tion,' in tho caso of a railway administorod by the 
Covorumont, as including thoGovernmont, suggests 
that a suit Ilka this should bo brought against tho 
Governmont. On this point I entirely agree with 
tho view taken in the Oudh caso relating to this 
tame railway: K. B., E. I. «C 0. fC B. liailivays y. 
Hafiz Abdul /faJimon.* I adopt tho arguments 
given in tho report of the Court's judgment at 
pp. 814. 816. 

The point has been discussed by the 
learned Judge in his judgment from every 
aspect. It may bo argued that the mere 
description of the defendant in these suits 
should not conclude the Question of juris- 
diction : that a litigant should not be per- 
mitted to evade the jurisdiction of the Small 
Cause Court by the simple device of insert- 
ing ‘the Crown’ or 'The Governor-General 
of India in Council' as the description of 
the defendant sued ; if, in substance, a suit 
brought against the Crown or the Governor- 
General of India in Council is a suit against 
a State railway cl. 3 of Ss. 32 and 37 referred 
to should be hold to apply. But this line of 
argument is surely not available, for the 
plaintiffs in those suits are entitled t o sue 

^'•24) 11 A i E 1924 Bom 30G : 80 I 0 531 : 48 

iiom 297: 20BomLR 71, Bukhanand Shamlal v. 

Oudh and Robilkhand Railway. 

4 . (’01) Ind Rly Oas 812 (Edn. 2). 


the Governor-General of India in Council 
in respect of their causes of action. There 
is no question, therefore, of their descrip- 
tion of the defendants being a ‘device’ to 
evade the jurisdiction of any particular 
Court. Nor is there any indication in the 
wording of cl. (l) of Ss. 32 and 37 referrerl to 
that any inquiry should be made into the 
real substance of tho plaintiff s claim. 

I am. therefore, of opinion that these suits, 
are of the description falling under cl. (l) 
of a 32, Bombay Civil Courts Act of I'bOj 
and S. 37. Sind Courts Act of 192C. and are.i 
therefore, excepted from tho jurisdiction of; 
the Small Cause Court. It seems to me 
that the same result is arrived at if the 
matter be considered from the point of view 
of the jurisdiction of the Karachi Small 
Cause Court to entertain these suits. In 
the course of arguments the learned .\d. 
vocate-General referred me to the Provin- 
cial Small Cause Courts Act 9 of 1887, to 
s. 15 thereof and to sch. 2 attached thereto. 
But I do not at all see the necessity of re- 
forring to the Provincial Small Cause 
Courts Act which does nob apply to the 
Karachi Small Cause Court which is con- 
stituted under the Karachi Small Cause 
Courts Act, Bombay Act 4 of 1929. Section 14 
of this Act provides inter alia that the 

Court shall have no jurisdiction in 
(b) suits concerning any act ordered oj 
the Governor-General in Council or the Lwal 
Governmont or by any member of tho Council ol 
tho Governor General or of tho Governor of Bom- 
bav. or by any Minister in bis official capacity, or 
by auy person by order of tho Govociior*Geaeral m 
Council or tho Local Government. 

For this 8 ub-clau 80 of S* H tho Govaro- 
ment of India {Adaptation of Indian Laws) 
Order of 1937 has substituted the following : 

(b) Suits concerning any act ordered or done by 
or by authority of, any Government in British 
India or tho Crown Representative, or by. or by 
authority of, any member of tho Coun^l of the 
Govemor.Genoral or of the Governor of Bombay, 
or any ilinister of the Govcrnor-Oenoral « f* 
Governor of Bombay or of the Governor of Sind in 
his official capacity. 

The terms of the section are very wide. 
It covers suits ''concerning any act ordered 
or done by, or by authority of ...,••• • 
Now clearly a Government railway is car- 
ried on and administered under tho autho- 
rity of the Government of India. In chap. C, 
Railways Act, which deals with the work- 
ing of a railway, S. 47 provides that in the 
COSO of a railway administered by the Gov- 
ernment, an officer to be appointed by the 
general controlling authority in this behalf 
shall make general rules consistent with 
the Act for a variety of purposes specified 
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in the section. Rules made under s. 47 are 
statutory rules to cover the entire working 
of a state railway and every act done in the 
working of such a railway is an act done by 
the authority of the Government of India. 

The present suits, therefore, appear to me 
to bo clearly excluded from the jurisdiction 
of the Karachi Small Cause Court by sec- 
tion 11 , Karachi Small Cause Courts Act of 
1929 as amended. As regards the distinc- 
tion sought to be drawn by Mr. Choithram 
between suits against a Government railway 
arising out of ordinary contractual relations 
'and suits relating to acts done by railway 
olhcial under the authority of the Governor- 
General of India in Council, I cannot see 
how any such line of distinction can be 
drawn. The case in 17 cal 290^ is of very 
little assistance. It contains no judgment of 
the Calcutta Iligh Court, but merely an ex- 
pression of opinion of two Judges of that 
Court stated with the utmost brevity in 
two lines of the report. Nor is the case in 
37 Mad 533' of much assistance. The deci- 
sion turned on the wording of Art. 3 of 
Sch. 2 , Provincial Small Cause Courts Act, 
which was in tliose terms : 

A suit roni'orniiiR :m act or order purporting to 
liC ilon*^ or made by any other officer of Govern, 
merit in his offici.nl capacity or by a Court of 
Wards, or by an officer of a Court of Wards in the 
execution of his office. 

It was hold that the article applied to a 
suit relating to some distinct act done by an 
ollicor of Government and that a mere 
failure to carry out a contract could not bo 
regarded as such an act. Considering the 
difference between the wording of Art. 3 of 
Sch. 2, Provincial Small Cause Courts Act, 
and that of S. 14, Karachi Small Cause 
Courts Act, as amended, the decision of the 
Madras High Court is of little assiestanco. 
My conclusion, therefore, is that these suits 
have been rightly instituted in the Court of 
the Judicial Commissioner of Sind and in 
the Chief Court of Sind, and no further 
order is necessary. 

D.S./R.K. Order accordingly. 
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Civil P. C. (1908), S. 47 — Legal representative 
of judgment-debtor contending that property 
attached was not property of judgment-debtor 
m his hands as legal representative but was his 
personal property— Matter is to be decided in 
execution proceedings— Appeal lies from such 
decision. 

Where in reply to the execution application 
made against him by name the legal representa- 
tive of the judgment-debtor appears and contends 
that the property which was attached and which 
was proposed to bo sold was not the property of 
the judgment-dobtor and did not come into his 
hands as legal representative but was his own 
property in his personal or individual capacity, 
the matter can be decided in execution proceed- 
ings and an appeal lies from 6UchdeclsioD;(’32)19 
A I R 1932 All 283, Disftnj; 28 All 51 ; 12 All 313 
(PB) and 17 Cal 711 (FB). ReU on. [P 144 0 1] 

Kimalrai Dhojraj — for Appellant. 

Kundanmal Dayaram — for Respondent. 


Davis C. J. — This is an appeal against 
an order made by the first class Subor. 
dinate Judge of Sbikarpur in execution 
dismissing objections made by the legal re- 
presentative of the judgment-debtor to the 
sale of certain immovable property on the 
ground that this immovable property was 
not in the bands of the legal representative 
of the judgment-debtor as such but was in 
his hands in his individual capacity. Preli- 


aiinary objection was taken to this appeal 
m the ground that no appeal lay at all, 
ibat we had here what was properly an 
)rder made on an application under O. 21, 
1 . 68, Civil P. C.. that is, by a person who 
vas not a party to the suit or a legal repre- 
sentative, and though the matter may be 
>ne relating to the execution of the decree, 
t was between the judgment- creditor and a 
trnngor or third party: and it was said 
hat the appellant who undoubtedly is the 
Bgal representative of the judgment-debtor, 
,ne named Ruchomal, must be treated as a 
tranger to these proceedings because be 
ad waived any objections to a notice under 
.. 21. R. CC. Civil P. 0.. which wos served 
n him. It appears that the property was 
ttached on an application of the judgment- 
reditor without notice to the legal repre- 
jntative of the judgment-debtor, so that 
^e first opportunity he bad of objecting 
) these proceedings was when the notice 

nder o. 21 , R. 3S, Civil P. C 
a him. Now whon wa referred to the 

icord of the prooeodinga we 

lat the appellant had waived any ob^o 

on to the rdor P-posed to be m^^e 

f the learned advocate for the ros^ 
lat is. the jadgment-creditor, 
as a consent order in those p 
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■whereby it was agreed by both the judg- 
meut.creditor and the judgment-debtor that 
this property was the property ol a chant- 
able trust. But reference to the record 
showed that this statement was made under 
a misapprehension. There was no such con- 
sent order at all, and when the learned 
Judge states that the appellant failed to 
object to the notice under O. 21, R. CO, Civil 
P. C.. and must be deemed to have waived 
any objections to such order, he is mistaken. 

It must be taken then that in reply to the 
execution application made against him by 
name OarbhagwandasRuehomal, and to the 

notice under o. 21 , R. OC, Civil P- C., the 
appellant, the legal representative of Rucho- 
mal did appear and contend that the pro- 
perty which was attached and which was 
proposed to be sold was not the property 
of his father and did not come into his 
hands as legal representative and was his 
own property in his personal or individual 
capacity; and objection was taken by the 
respondent, that is by the judgmont-credi- 
tor, that these contentions at once took the 
proceedings out of the provisions of s. 47, 
Civil P. C.. made the legal representative a 
stranger to these proceedings, and brought 
his case under O. 21, R. &S, Civil P. C. NNe 
were referred to a case, A I R 1932 ALL 2G3, 
in support of this contention. On the facts 
of that case the learned Judges held that 
the objection taken by the daughter Mt. 
Jatnunabai was an objection taken by a third 
party. The suit in that case was not against 
the daughter Mt. Jamunabai but against her 
son. The facts of that case were different. 
Moreover we have two judgments of the 
Allahabad High Court, the same High Court 
as decided the case in a 1 R 1932 ALL 263, 
reported in the authorized law report, which 
take the view that whore a legal represeo- 
tative contends that certain property is in 
his hands not as assets of the judgment- 
debtor but in his own personal and indi- 
vidual capacity, that is a question to be 
decided in execution proceedings. 

In 28 ALL 61,* the learned Judges decided 
that where a judgment-debtor dies after the 
passing of the decree and bis legal represen- 
tatives are brought on the record in execn- 
tion proceedings to represent his estate in 
respect of the decree, the questions which 

1. (’32) 19 A I R 1932 All 268 : 139 I 0 785 : 1932 
A L 3 126, Jagannath Prasad v. Mt. Jumuna 
Rai. 

2. ('00) 28 All 51 : 1905 AWN 180, Kali Charan 
V. Jowat Dubo. 


they raise as to property which, they say, 
does not belong to his assets in their hands 
and as such is not capable of being taken in 
execution, are questions which must bo 
determined in execution and not by a sepa- 
rate suit. It is true that the loarneil Judges 
referred there to S. 241, Civil P. C., but on 
this point there is no difference between the 
old 9 . 241 and the present S. 17, Civil P. C. 
In the previous case of that same High 
Court. 12 ALL 313,* it was decided by a majo- 
rity of the Full Bench, that where a legal 
representative asserts that the property is 
his own and has not come to him from the 
deceased judgment-debtor, he cannot set up 
a jus terlii and claim to come in as a stranger 
and contest the matter in a separate suit ; 
he must raise the question and get it decided 
in execution proceedings. 

The Calcutta High Court have also taken 
the view that the question as to whether 
property has or has not come to a legal 
representative from the judgment-debtor, 
whether this property is or is not assets of 
the judgment debtor in the hands of his 
legal representative, is essentially a matter 
to be decided in execution proceedings, even 
if the legal representative contends that the 
property in bis hands is his own personal 
property and has not come to him from the 
judgment-debtor. In 17 Cal 711,* a Full 
Bench held that an objection taken by a 
person who has become the representative 
of a judgment-debtor in the course of exe- 
cution proceedings to the effect that the 
property attached in satisfaction thereof is 
his own property and not held by him as 
such representative was a matter cognizable 
only under S. 241. Civil P. C.. that is, the 
present S. 47, Civil P. C., and not the proper 
subject-matter of a separate suit by a party 
against whom an adverse order may have 
been passed under Ss. 280 and 231, but was 
provided for by S. 288, Civil P. C., that is, 
present O. 21, Rr. 60, 61 and 63. The question 
there referred to the Full Bench was : 

Whether an objection taken by one who has 
become the repreaentativo of the original judgment- 
debtor in the course of elocution of a decree, to the 
cilect that the property attached in satisfaction 
thereof is his own private property, and not held 
by him as euch representative, is a matter cogoi- 
Kablo only under B. 244, Civil P. 0., and not the 
proper subject-matter of a sop-arato suit by a party 
against whom an adverse order may have been 
passed under 8s, 280 and 281, as provided Ly 
Section 283. 

sT p90) 12 All 913 : 1990 AWN 137 (FB), Seth 
Chand Mal v. Durga De. 

4. (’90)17 Cal 711 (FB), Funebanun Bundopa- 
dbya v. Rabia Bibi. 


lil Sind ^ Seoomal V. Emperor 

And tho fiDswer of the learned Chief 

•Iu>tic0 and of the Full Bench to thatques- 

tion was in the affirmative, and the learned 

Chief Justice in the course of his judgment 
said : 


In the pro?cDtca?e, although tho question takes 
the form of ,in enquiry whether certain property 
which IS lulmittedly in the hands of the person 
vjhom au order has beeu made under S 234 
camo to her ns the heiress of tho deceased or by 
some other title, it is in fact tho very question con. 
templatecl by S. 234, whether the legal representa- 
tivo has or has had assets of the deceased, and so 
13 liable to satisfy the claim of the decree-holder. 

I(j is to bo noted the leared Judges were 
not dealing with the question of the right 
of JUS tertii, whore a legal representative 
was objecting that he held certain property 
as a trustee for some one else. But they 
wore dealing with a case such as the one 
before us in which the legal representative 
claims that tho property in question did not 
come, to him as heir of his father, the juclg- 
monfc. debtor but is his own private property 
liold by him in his personal or individual 
capacity, in this case, in virtue of the terms 
of a decree. We thiuk, therefore, that it is 
clear that tlio appellant, the legal represen. 
jtativo of tlio judgmont-dobtor was entitled 
in tho=o execution proceedings to contend 
that tho property sought to bo sold in oxo. 
cution was his own property held by him 
in his personal individual capacity, and was 
not property coming to him as legal repro- 
jsenbative of tho judgmont-dobtor and was 
^not assets of tiio judgment-debtor in bis 
hands. Now tho decree on which the ap. 
pollanb relied to show that the property in 
dispute, tho property which had to bo sold 
in execution, was not tho property of his 
father in his hands and tho assets of his 
father, was tho decree in suit No. 13 of 1313, 
and it was argued by the learned advocate 
for tho appellant that this decree gave Rucho- 
mal, tho father of the appellaut, merely a 
life interest in this property, and that after 
his death tho property passed under the 
terms of his decree to tho appellant, his son, 
as his own property, in his personal or in- 
dividual capacity, though only for his life. 
But wa cannot see that this decree can bo 
read in any such way at all. 

Tho property in dispute is the upper 
storey of a building beneath which is a well, 
which is apparently dedicated to public use; 
there is a right of way through the grounds 
of tho building to this well, and was to bo 
maintained at tho joint expense of the two 
brothers Pribhdas and Euohomal, but the 
decree says perfectly clearly that the build - 
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ing or structure over the well is the pro- 
party of Ruchomal; that neither the plain^biff 
m that suit, Ruchomars brother Pribhdas 
nor his heirs and representatives, shall have 
any right over this upper building or struc- 
ture. It shall be the property of Ruchomal, 
his heirs and representatives, and relying 
upon this phrase, that the property shall be 
the property of his heirs and his represen- 
tatives and that Ruchomal shall always re- 
main in possession, it is contended that this 
was not the private property of Ruchomal 
but that ho had m it a life interest only, 
-this, of course was not the meaning of the 
words used at all. As the plaintiff in that 
suit, Pribhdas, was to have as his own ab- 
solute property certain part of the estate 
which was then to be partitioned, so Ruebo. 
mal was to have as his own absolute pro- 
perty and as his share, another part of the 
estate which was to be partitioned, which 
included this very building or structure over 
the well. Therefore, it appears to us quite 
clear that when on the death of Ruchomal 
this property passed into the hands and pos- 
session of the appellant in whose bands and 
possession it still is, it passed into his bands 
and possession as assets of Ruchomal judg- 
ment-debbor and was liable to be attached 
and sold in execution of the decree against 
Ruchomal. We think, therefore, that this 
appeal must be dismissed with costs and we 
order accordingly. 

D.S./r.k. Appeal dismissed. 
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V irumal Seoomal — Applicant 

V. 

Emperor. 

Criminal Revo. Appln. No. G7 of 1940, Decided 
on 4th July 1940, to roviso order of Sub-Dlvisional 
Magistrate, Sohwan, D/- 22nd Daoombor 1939. 

(a) Criminal P. C. (1893), S. 423 (I) (b)— Re- 
trial can be ordered from stage at which error 
was committed in trial. 

Tho words in S. 423 (1) (b) authorizing a Court 
to order a retrial are sufficiently wide to authoriM 
a retrial from tho point at which tho error in the 
trial has boon committed, provided that the aba- 
sed was not otherwise prejudiced: {’27) 14 A I » 

1927 Sind 175; (*25) 12 A I R 1936 Bom and 
(*23) 10 A I R 1928 Cal 727, on. [P 0 tij 

(b) Criminal P C (1898). S 350 (3)^ 


sent from one Magistrate to another for retna^ 
from a particular point as result of orderofbes 
sions Judge_S. 350 (3) will be applicable. 

Wberoaoaso has boon sont fnm ^ 

to another for retrial, even, if It 
particular point In tho trial and as a resu 
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order of the Sessions Court. 8. 850 (9) will ^ ap- 
pllcable. A case sent back by the Sessions ^urt 
to the District Maglslrate for the retrial of tho «- 
ousod and which is to proceed from a particular 
point may be tried by the same or ®; 

trato. but if the case is 

“““ CP™^ 0 1] 

Amnrfal W. Tlingoranx — for Applicant. 

Partahrai D. Puniuani, Advocate^General — 

iot tho OtowD* 
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Davis C. J. — This is an application in 
revision against the judgment of the Sub- 
Divisional Magistrate, Sehwan. who dismis- 
sod an appeal against the judgment of the 
second class Magistrate. Kotn. convicting 
the applicant under s. 43 (i). Bombay Abkari 
Act, and sentencing him to pay a fine of 
Rs. 150or in default to suffer rigorous im. 
prisonmont for six weeks. This revision 
application has been argued before us on 
the question of jurisdiction which we think 
should have been taken before the Sub. 
Divisional Magistrate, Seh wan. who heard 
tho appeal because it is the jurisdiction of 
the second class Magistrate at Kotri to hear 
tho case which was challaned. But, so far 
as this question of jurisdiction can bo dealt 
with as one of law and not a mixed ques- 
tion of law and fact, we will deal with it in 
revision now. Now, it appears that the case 
was tried by the second class Magistrate at 
Kotri only from the stage at which tho 
examination of the accused was taken be- 
cause the applicant had first been tried by 
tho first class Magistrate at Kotri and 
convicted, but he had gone in appeal to the 
Sessions Court which hod ordered his retrial 
from the stage at which an illegality had 
crept in. that illegality being a common 
one. tho failure of the Magistrate to ques- 
tion tho accueod on tho avidonco of the 
prosecution witnesses. Now it is said that 
tho Sessions Court had no power to order 
what has been described as a partial retrial. 
The Sessions Court could as an appellate 
Court under s.423. Criminal P. C.. set aside 
the applicant’s conviction and order a re- 
trial de novo, bub tho Sessions Court could 
not order a retrial from any particular stage. 
The learned advocate, however, has not been 
able to cite to us any authority of any weight 
in support of his argument that an order of 
retrial from tho stage at which an illegality 
has occurred in a trial is illegal ; but, on 
the contrary, there are cases in the autho- 
rized law reports which proceed upon the 
basis that such an order can be mode. One 
case, for instance, is the case of this Court 
1941 8/19 & 20 


in 21 B li R 33l/ where owing to tho failure 
of the Court to examine the accused under 
9 . 942. Criminal P. C.. a retrial from the 
stage at which illegality had crept in was 

ordered. . 

There is another case, 50 Bom 42, where 

again as the Magistrate had failed to com^y 
with the provisions of S. 342, Criminal P. C., 
though no retrial was ordered, Macleod 
C. J., was of the opinion that a retrial 
could have been ordered from the stage at 
which tho error in the trial had been com- 
mitted. The learned Chief Justice roferr^ 
to the case in 50 Cal 939.^ Now. that again 
is a case whore, because of the failure to 
comply with the provisions of s. 342. Crimi- 
nal P. C., a retrial from the point at which 
tho error had boon cornniittod wa9 ordorod 
by the Court, and wo think that tho words 
in 9.423 (1) (b), Criminal P. C., authorizing 
a Court to order a retrial are sufficiently 
wide to authorize a retrial from the point 
at which the error in the trial has been 
committed, provided that the accused was 
not otherwise prejudiced. For instance, if it 
wore argued in this case that the accused 
must be prejudiced in his retrial before the 
second class Magistrate. Kotri, becauM the 
second class Magistrate only beard the 
witnesses from tho stage at which retrial 
had been ordered, that is when tho error 
under 9. 343 of theCriminal Procedure Code, 
had been committed and had not himself 
recorded the evidence of tho prosecution 
witnesses, that might be a ground for inter- 
ference’ and it does appear that the evidence 
recorded by the first class Magistrate, 
Kotri, was a more summary of the evidence 
recorded in tho case heard as a summons 
case, so the second class Magistrate at 
Kotri could not have a full record of the 
witnesses before him. But the accused took 
no objection to the retrial on this ground 
in the lower Courts. 

We think in a case such as this, where a 
case has been sent from one ^lagistrato to 
another for retrial, even, if it is only from 
A particular point in the trial and as a re- 
sult of the order of the Sessions Court. 
S. 350 ( 8 ). Criminal P. C., will bo applicable. 
A case sent back by the Sessions Court to 


1 (■‘’7) HAIR 1927 Sind 176 : 101 I C 449 : 29 
Cr t. J 417 : 21 8 L R 881, Motan Khan v. 

2^ r26)°l2 AIR 1925 Bom 170 : 8G I 0 6G : 36 
Cr L J 690 : 60 Bom 42 : 27 Bom L R 105, 
Emnofor V. Nathu Kaeturchand. 

3 ('23) 10 A I R 1923 Cal 727 : 75 I C 715 ; 26 
Or L J 27 : 50 Cal 939 : 27 0 W N 743, Diba- 
kanta Cbattorjee v. Gouc Oopal Jlukherjee. 
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the District Magistrate for the retrial of the 
accused and which is to proceed from a 
particular point may be tried by the same 
or another Magistrate, but if the case is 
transferred by District Magistrate to another 
Magistrate, as is the case here, S. 350 (3) 
would be applicable. So, we think the 
transfer from the first class Magistrate, 
Kotri, to the second class Magistrate at 
Kotri would he deemed to be a transfer 
under s. 350 (3) of the Criminal Procedure 
Code. This is not one of the class of cases 
referred to in 55 Mad 795,^ where a case was 
transferred from a Bench of first class 
Magistrates who had started the trial of 
the case as a summary trial to a second 
class Magistrate who had no jurisdiction 
to try the case summarily. 

It was then open to the accused in the 
proceedings now before us to ask for what 
is generally described ns a "de novo” trial. 
He could under the proviso to S. 350 (l). 
Criminal P. C., have asked for all witnes- 
ses to be resummoned and reheard. He did 
nob do so. We cannot see, therefore, any 
illegality in the retrial by the second class 
Magistrate, Kotri, and wo see no reason to 
interfere in tliis case in revision. The appli- 
cation is dismissed accordingly. 

P.S./r.k. Application dismissed. 

4. (’32) 19 A I R 1932 Mad 505 : 138 I C 581 : 38 
Or L J 853 : 55 Mad 795:62 M LJ 739, Nannier 
T. Dasalicr. 
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Weston J. 

Messrs^ B. i?. Herman <& Mohatta 

— Plaintiffs 

V. 

Asiatic Steam Navigation Co^ Ltd., and 
another — Defendants, 

Suit No. 244 of 1937, Decided on 3rd March 1941, 

(a) Contract Act (1872), S. 39 — Contract of 
affreightment —Demand by shipper lor space as 
per terms of contract— Fact that shipper had no 
goods to ship and attempted to take advantage 
of rise fn freight does not entitle shipowner to 
repudiate contract though it can be taken Into 
account in considering question of damages. 

Where as por terms of the coDtrAct of aflroight* 
tDont a demand for epico is made by the shipper, 
tho fact that the shipper had no goods to ship and 
was attempting to obtain an advantage duo to the 
rise in freight docs not entitle the sbipowoor to 
refuse to consider the demand and repudiate the 
^Dtraot though tho aforesjiid fact can bo taken 
Mito account when considering the question of 

IP 160 0 1) 

(b) Contract Act (1872), S. 73 — Theory of 
^®gcs explained— Amount as damaged should 
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as nearly as possible be sum which wfll put In- 
jured party in same position which be would 
nave been In but for wrong sustained., 

The theory of damages is that they are a com. 
pensalioD and satisfaction for the injury sustained, 
that IB, that the sum of money to be given for 
reparation of the damages suOcrii should as nearly 
as possible, be the sum which will put the injured 
Bamo position as be would have been 
If ho had not sustained the wrong for which he is 
getting damages. [P 150 0 2 ] 

(c) Contract Act (1872), S. 73— Words ^Vhlcb 
naturally arose in the usual course of things 
from such breach" only impose limitation that 

damages should not be remote Contract of 

affreightment at lower rate of freight than 
market rate broken by shipowner — Loss or 
damage will be presumed— But presumption can 
be rebutted — Refusal by shipowner to convey 
goods as per terms of contract — Shipper can 
recover additional costs incurred in shipping 
goods by other means — But if shipper had no 
goods nor had intention of obtaining them and 
contract is non^transferable shipper cannot 
recover damages. 

The words "which naturally arose in tho usual 
course of things from such broach" in S. 78 do not 
mean that general rules such as those given In the 
illustrations to the section must be followed Irres. 
pectivo of the facts, but only Impose a limitation 
upon the damages which can be allowed, that the 
damages must not be remote- No doubt, ordinarily, 
loss or damage will be presumed when a contract 
at a lower rate of freight than the market rate Is 
broken by the ebipowner, bat there Is nothing In 
the wording of 6. 78 which precludes the rebuttal 
of such a presumption. [P 160 0 2; P 161 0 1] 

In the ordinary case of a refusal by a shipowner 
to convey goods in accordance with a contract of 
aflroightmoot, (be shipper is entitled to recover the 
necessary additional cost incurred by him or which 
would be incurred by him in shipping bis goods by 
other means. But if the shipper had no goods and 
is proved to have had no intention of obtaining 
goods, and bis contract Is non* transferable, the 
shipper is not entitled to recover damages. 

(P 160 0 2] 

(d) Contract Act (1872), S. 73, Illustrations^ 
Illustrations are no more than general rules. 

The illustrations to B. 73 are not more than 
genorsl rulea. [P 160 0 2) 

Dingomal Narainsing — (or Plaiatifla. 

Bokunutirai if, EidMni—tor Dofondants. 

Judgment. — This is o somewhat noasoal 
suit for damages od a contract of affreight- 
ment entered into by plaintiffs, a Karachi 
firm, with defendant i. the Asiatic Steam 
Navigation Co., which has its registered 
office at Calcutta and which owns a number 
of steamers engaged in the coasting trade, 
and trading between Calcutta, together with 
neighbouring ports, and ports on ,the West 
Coast of India, including Karachi. Defen- 
dant 2, the Graham Trading Co., are the 
Karachi agents of defendant l and 
iog to the plaint, have been joined in tbe 
suit as they were the party who made we 
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agreement with the plaintiffs on behalf of 
defendant 1 and their authority to make 
them may be disputed. Theoriginal contract 
upon which the suit is based was made on 
14th August 1934, and its terms were set 
down in a writing signed by Mr. Gow of the 
firm of defendant 2. This writing is EX. 9. 
Its terms are simple and are that defen- 
dant 1 will ship on behalf of plaintiffs from 
Chittagong to Karachi a total of 5000 tons 
of steel rails and/or girders, of maximum 
length 60 feet, in loads of approximately 
equal quantity, in two steamers, the first to 
be in September 1934 and the second to be 
in the first half of October 1934 or alterna- 
tively io one steamer in September 1934 as 
may be arranged *at owner’s option.’ The 
rate of freight agreed ui)on and stated in 
EX. 9 is ns. 3 per ton. 

Except for a difference of opinion as to 
the meaning of ’owner’s option’ which is of 
no significance in any of the questions aris. 
ing for decision in the suit, there is no 
dispute as to the execution and os to the in- 
terpretation of this contract. Certain other 
facts which are either admitted or are no 
longer disputed may also be set out here. 
Tho contract Ex. 9 was taken out by plain- 
tiffs in furtherance of a contract they bad 
obtained from the Jodhpur Railway to trans- 
porta quantity, 5000 tone of steel rails, which 
that railway had purchased from the Assam 
Bengal Railway, and of which delivery was 
to bo given by tho Assam Bengal Railway 
at Chittagong. Tho rate of freight agreed 
upon in Ex. 9 was very much less than 
the normal rate between Chittagong and 
Karachi, and this was due to what is des- 
cribed as a freight war then going ou 
between defendant l aud rival shipping com- 
panies. This freight war ended on 17th 
November 1934, whereupon freights reverted 
to their normal rates, and the normal rate 
for steel rails from Bengal ports to Karachi 
was about Rs. 10 per ton. In pursuance of 
the contract Ex 9, about 2064 tons of steel 
rails were shipped from Chittagong in defen- 
dant I’e steamer 6.S. Dogra in last week of 
September 1934. It is common ground that 
thereafter there was variation of the contract 
between plaintiffs and defendant l, and that 
in accordance with this variation, about 
1290 tons of rails were shipped not from 
Chittagong but from Calcutta in two steamers 
on about iSth October and 7th November 
1934, so that a balance of about 1000 tons 
remained unshipped. 

1 DOW turn to the pleadings. Plaintiffs 
assert that after the Dogra shipment it was 


agreed between them and defendant 1 at 
Calcutta that 1300 tons were to be shipped 
from Calcutta, and for the balance of 1000 
tons plaintiffs were given the option of can- 
celling the freight or of completing the 
agreed tonnage of 5000 tons by shipping steel 
materials not exceeding 40 feet long dur- 
ing the month of November 1934. Plaintiffs 
assert that on their inquiry for space for 
thoso 1000 tons they were informed on 23rd 
November that no space was available iu 
November, and on 6th January 1935 they 
were informed by defendant 2 that defen- 
daut 1 would not accept further cargo at the 
rate agreed upon in Ex. 9. Plaintiffs claim 
that defendant l thus committed breach of 
the contract and that they are entitled to 
recover damages consequent on the breach 
which are assessed at Rupees 7000 being the 
difference between the freight for 1000 tons 
at Bs. 3 per too, the contract rate, and the 
freight at Rs lO per too, the normal or as it is 
called schedule rate which operated after 
the conclusion of the freight war. Defen. 
dant 2 by their written statement claimed 
that they had been wrongly impleaded, but 
without prejudice relied upon the defence of 
defendant i. As, according to the plaint it- 
self, plaintiffs base their claim not on the 
original contract but on a variation of it 
made directly at Calcutta with defeudaut 1, 
it is plain that they can have no cause of 
action against defeudaut 2, and that the suit 
as against defendant 2 must be dismissed. 
This position has not been disputed by the 
learned advocate for plaintiffs 

Defendant 1 by written statement denied 
that at all times plaintiffs had goods avail- 
able and ready for sbipmont during the 
period stipulated by the contract, that at 
the end of August defendant 1 was informed 
that plaintiffs would be able to ship not 
more than 2600 tons in early October and 
the balance not before February 1935. It is 
said that defendant l refused to ship the 
goods beyond the stipulated time. The ver- 
sion given of the variation of the original 
contract is that about 25th September plain- 
tiffs intimatedthat they would ship about 
2600 tons per 8. 8. Dogra from Chittagong 
and requested to be allowed to ship a further 
cODsignmeut of about 1300 tons from Cal- 
cutta, and the balance of 1000 tons of the 
contract goods also from Calcutta iu October 
1934, or failing that to bo allowed to ship 
gunny bags and/or hessians from Calcutta 
for any portion of the balance of the 6000 
tons which might remain unshipped at a 
rate of Rs. 4 per ton, representing a discount 
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of 75 per cent, on the normal freight of Ra. 16 
per ton. To this defendant i agreed and ISOO 
tons were carried as stated in the plaint. As 
regards the balance of 1000 tona, it is said 
that plaintifls never offered for carriage 
either goods in accordance with the original 
contract or gunny bags and/or hesaians. The 
variation alleged by plaintiffs is denied, and 
oven if such agreement is proved, it is claimed 
that plaintiffs were bound to exercise their 
option under it and/or to make a declaration 
in advance and within a reasonable time as 
to whether they wanted to ship the balance 
at all and if they so wished, when they 
wanted shipping space. Itisclaimed that any 
re(jui8ition for shipping space under the vari- 
ation alleged by plaintiffs should have been 
made before the 20th November, that the 
actual requisition was made after the freight 
war had ended, and was made solely with 
the object of obtaining an undue advantage 
of the situation. It is said that plaintiffs 
woro not in a position to supply goods for 
carriage from Calcutta or even from Chitta- 
gong, although defendant 1 maintains that 
in the variation of the contract agreed to by 
them carriage from Chittagong was excluded. 
It is denied that plaintiffs suffered any loss, 
that defendant 1 was justified in the position 
they took up, and tliat there was no breach 
of the contract on their part. 

I may set out here certain facts appearing 
from the evidence which narrow consider, 
ably the compass within which the ques. 
tions to be decided can be contained. The 
varied or now contract upon which the suit 
is based is alleged by plaintiffs to be des- 
cribod in a letter Ex. 10 dated 4th October 
1934 said to have been handed in at the Cal. 
cutta office of defendant 1 on that day by 
the manager of plaintiffs' firm, Mr. Ram 
Prasad, immediately after he had obtained 
the verbal assent of defendant l to the varia- 
tion of the contract. Receipt of Ex. 10 is 
denied by defendant l, and its correctness 
is also disputed. It reads as follows: 

Dear Blre, 

Rc : 5000 Tons Steel Raila etc. to be ebipped 

from ChittagoDR/Cnlcutta to Karachi. 

Aa our client has instructed the Eaatcrn Bengal 
Railway to dolWor tbo 1800 tons raila with fasten- 
ings to bo shippod per a. a. Rajput and Nurjahan 
to our sister concern Messrs. Mobatta Brothers, 29, 
Strand Road, Calcutta, wo would roqueat you to 
ploaso Issue tbo nocc-saarv ahipplng orders in favour 
of Messrs. Mobatta Brotbera out oftbo 5000 tonaof 
freight booked by ua with your Karachi ofllce. 

With regard to tbo balance of 1000 tona, wo thank 
you for your giving ua the option of cancelling this 
balance or completing tbo agreed tonnage of 5000 
^ns by shipping stool materials not exceoding 40 
feet long during the month of November 1984, 


This letter makes no mention of the port 
from which the balaDce was to be shippedg 
and the plaint is equally silent on the point. 
According to Mr. Ram Prasad's evidence 
shipment was to be either from Calcutta or 
Chittagong, and it is strange that he should 
have omitted this term from what he consi- 
dered to be an important memorandum of 
the agreement. Exhibit lO was not produced 
with the plaiut, for, only a copy of it was 
attached, aud it was only in the cross exa- 
mination of defendant I's witnesses exa. 
mined on commission that defendant 1 was 
made aware that an initial of one of their 
clerks was said to exist on it in token of 
receipt. Mr. Ram Prasad’s evidence that ho 
took Ex. 10 personally to defendant I’s office 
instead of sending it by post or employing 
the agency of plaintiff's ‘sister concern' 
Messrs. Mohatta Brothers, but yet did not 
attempt to see Mr. Glover of defendauts 
firm with whom he bad concluded the 
agreement be was confirming is very uncon- 
vincing. Mr. Ram Prasad also admits that 
it was also agreed that plaintiffs could ship 
guouies instead of steel if necessary at a 
freight rate of Rs. 4 per ton, and this also 
does not find mention in Ex. 10. I shall 
have to refer later to defendant I's evidence 
of the Calcutta agreement. 

Mr. Ram Prasad’sevidenoeon the demand 
for space made in November in accordance 
with the agreement is that be saw Mr. Gow 
of the firm of defendant 2 at ffaraobi on 
20bh November and asked for shipping space 
for 1000 tons of steel rails or girders from 
Calcutta. Mr. Gow communicated the re- 
quest by telegram to defendant I, and 
received on 22nd November the following 
telegraphic reply (Ex. 7/18) Rails refer to 
your telegram of 20th regret no November 
space await our letter.’ This wascommUDi- 
cated to plaintiffs by letter (Ex. 6/i3) dated 
23rd November. By letter of tbe same date 
(Ex. 6/14) plaintiffs asked to be informed as 
early as possible when space for the remain- 
ing 1000 tons would be available. Plaintiffs 
sent a reminder (Ex.g/i 6) on I2th Dooem- 
ber, and on 6th January defendant 2 com- 
municated the contents of a letter received 
from defendant 1 (Ex. 6/i7). In this letter 
defendant 1 regretted the delay in replying 
to defendant 2'8 letter of iSth December, 
pointed out concessions allowed to plain- 
tiffs. and stated that as far os 
knew, plaintiffs were unable to do tw 
gunny business, and they ther^ore 
dered the contract as completed. They 
that they were unable to accept any 
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at the out rate. Plaintiffs replied on 5bh 
January (BX. 6/l8) asserting that there was 
a misunderstanding as the 1000 tons were to 
be shipped not from Calcutta but from 
Chittagong, and they asked to be informed 
when space \vould be given for 1000 tons of 
rails from Chittagong. On 19 th ^ap^ary 
1936, defendant 2 communicated to plaintiffs 
a letter dated 15th idem received from 
defendant 1 the material part of which is 

as follows (Exs. C/22 and 6/23) : 

You will remembef that when making arrange- 
meuts for the eblpmont of 60M tons tt 
Stely agreed that wo should send '“^*8 f® 
ObittagODg for parcels not less than 2500 tons 
each, and again when extending the 
DOtiod we stated that wo wore not agr^Ue to 
allow time beyond November and definitely 
to transfer any balance to February ^ 

the shippers. The shlppors'were given the opportu- 
Dlly of complotlng the 6000 tons by either ship- 
nlng the entire balance in rails from Calcutta or 
ly forwarding a shipment of 1000 tons gunnies, 
neither of which they were able to do. Wo consider 
this matter us closed and regret cannot reopen the 

letter of 2i8t January plaintiffs stated 

that in default of favourable reply they 
would take legal action. There was no further 
oorreapondonce between the parties but the 
present suit was not filed until November 
1997. As already stated, the plaint is silent as 
to the iJort from which the sbipmonb of 
1000 tons was to be made. Plaintiffs letter 
of 6th January 1938 is at variance with Mr. 
Kam Frasad's admission that the demand 
made by him on 20th November was for 
shipping space from Calcutta. Whatever 
may have been the agreement as to alterna- 
tive shipment of gunnies or hessians, it is 
clear that plaintiffs at no time asked for 
space for gunnies or hessians, which accord, 
ing to the evidence is a very different cargo 
to steel rails. The plaint makes no mention 
of gunnies or hessians, nor does Ex. 10 a 
copy of which was attached to the plaint. 
Paragraph 4 of the plaint in fact excludes 
by implication any goods but steel materials. 
Damages are claimed on the basis of the 
difference between contract and normal ratM 
of freight of steel materials, not on the basis 
of the difference between Rs. 4 and the nor. 
Eoal rates for gunnies or hessians. Questions 
relating to gunnies or hessians therefore 
cease to have any bearing on the decision of 
this suit. Also any claim of plaintiffs to an 
option of shipment of the 1000 tons from 
Chittagong, although according to the letter 
of 6th January there was no question of 
option, is concluded by Mr. Ram Prasad s 
admission that the demand made on 20th 
November was for space for the full 1000 


tons from Calcutta, and the fact that the 
demand for space from Chittagong was nob 
made until January, while plaintiffs admit 
the contract did not extend beyond Novem. 
her. We are concerned only therefore with 
an alleged contract to ship 1000 tons of steel 
materials from Calcutta to Karachi during 
the month of November 1934. and the ques- 
tions for determination may be stated as 
follows : (1) Whether defendant l contrac- 
ted to ship 1000 tons of steel materials frotn 
Calcutta to Karachi during the month of 
November? (2) Whether defendant 1 com. 
mitted breach of that contract? (3) Whether 
plaintiffs are entitled to damages, and if so 
towhat amount? My findings on these ques- 
tions are in the affirmative on the first two, 
and in the negative on the third. 

The first question is really answered by 
the p.i 83 age in the letter of defendant 1 of 
15th January, Ex. 6/22, already set out. m 
which it is said "We were not agreeable to 
allow time beyond November." I may also 
refer to the evidence of Mr. Morshead, a 
director of Messrs. Turner Morrison i Co., 
the managing agents of defendant l from 
whom Mr. Glover took instructions when 
Mr. Ram Prasad approached him at Cal- 
cutta for variation of the original contract. 
Mr. Morshead says : 

Tbo proposal put up to me through Mr. Glover 
was to the effect that the ehippore should 'Mahpw- 
od a lunhiiC ext^asioD of time up to Novoinber 1^34 
in which to complete shipment. At the same time 
instead of shipping 1000 tons rails, the pl^ntiffs 
should be allowed option ol substituting 1000 tons 
gunnies at a higher rate of freight in order to on- 
able them to complete tbo contract. I agr^ that 
the cheap rate of freight might bo extondod to the 
end of November, and that bo might ship gunnies 
instead of steel rails from OalcutU oraltornalivoly 
that we would agroo to regard the balance of hia 
contract amounting to 1000 tons as cancelled 
without penalty of dead weight. 

In view of this evidence, I cannob give 
weight to Mr. Glover's assertion that the 
extension to November was in respect of 
gunnies only, and I decide the first ques- 
tion 03 stated above. On the second ques- 
tion it has been urged for defendant 1 that 
they were entitled to repudiate the contract 
as the notice given by the telegram of 20tU 
November was inadequate to enable them 
to find shipping space. This was not the 
reason given by defendant I in their letter 
communicated bo plaintiffs by defendant 28 
letterof 5th January (EX.6/17). Evidence has 
been led that it is the practice for steamship 
companies to advertise the times of arrivals of 
their vessels, and for shippers then to com- 
municate their requirements. This, no doubt, 
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is so when no contracts for forward freight 
Imvo been entered into, and it may be com- 
inon in the case of forward contracts for 
shippers to communicate their requirements 
having regard to the known dates of arrival 
of vessels- But I have not been able to find 
anything in the evidence to establish a fixed 
custom that notice for so many days before 
the expiry of the period, during which ship, 
moot has been contracted for, must be given 
hj the shipper to the steamship company. 
Mr. Morshoad says : 

Tbe shipment is to be completed by a certain 
date and shipping company declares a name of tbe 
fiteamer anil her ready date to the shipper who is 
then bound to place bis cargoalongsideibesleamec 
ready for shipment by the date declared. 

Tliere is no suggestion that defendant 1 
liad declared the name of any steamer to 
plaiotiHs for the shipment of the 1000 tons 
in November, and if there was this obliga- 
tion on the part of defendant l. as Mr. Mors- 
head’s evidence suggests, I cannot see that 
it makes the slightest difference that plain, 
tiffs had an option to ship or not to ship, or 
had an option to ship goods other than steel 
materials. Defendant 1 did not assert that 
there was no available steamer. Although 
Mr. Glover has maintained that the oxten- 
sion to November was not in respect of steel 
rails, ho admits that part of the 1300 tons 
was carried in November, and states that 
what is known as the straddle steamer com- 
mencos loading at Calcutta at the end of a 
month and sails early the following month. 
The refusal of defendant 1 to consider the 
demand made for space on 20th November 
may have been due to a feeling that the 
demand was not genuine, that in fact 
plaintiffs had no goods to ship, but were 
attempting to obtain an advantage due to 
the rise in freight. But while this may be a 
matter to bo considered on the question of 
damages, it is no answer to the cliarge that 
breach of the contract was on their part. 
Defendant i was not entitled to anticipate 
a probable nonfulfilment of the contract on 
the part of plaintiffs. It is true that Mr. Ram 
Prasad admits that on 20th November plain- 
tiffs had no rails or girders at Calcutta, nor 
had any arrangements been made to obtain 
them. Whetlior if their demand had been 
accepted plaintiffs would have attempted to 
obtain them is a matter which I shall con. 
aider later, but it cannot be said that on 
20th November plaintiffs bad disabled them, 
selves from performing their part of the 
contraofc, and that under S.S9, Contract Act, 
defendant 1 was entitled to putan end to it. 

I hold therefore that tbe breach of contract 


was on tba parb of defendanb 1 . In reapeob 
of plain tiffs oiaim to damages reliance is 
placed upon 8. 78, Contract Act, and lllus. (c) 
to that section. Tbe material part of 8. 78 
13 as follows : 

When a oontraot been broken, tbe party who 
Bufifers by suoh breach fa enticled- to receive, from 
the party who has broken the contract, compenaa- 
tion for any loss or damage caused to him thereby, 
which naturally arose in the usual course of things 
from such breach, or which the parties knew when 
tooy made toe contract to be likely to result from the 
breach of it. Such compensation is not to be given 
for any remote and indirect loss or damage sus* 
tamed by reason of tbe breach. 

Explanation — In estimatiog the loss or damage 
arising from a breach of contract, the means which 
existed of remedying the inconvenience caused by 
the non-performance of tbe contract must be taken 
into account. 

Illustration (g) reacis thus ; 

(g) A contracts to let bis ship to B for a year, 
from Ist January for a certain price. Freights 
rise, and on 1st January the hire obtainable for the 
ship is higher than the contract price. A breaks 
bis promise. He must pay to B, by way of com. 
ponsation, a sum equal to tbo diSereoce betwooo 
the contract price and the price for which B could 
hire a similar ship for a year od aod from Ist 
January. 

The theory of damages is that they are a 
compensation and satisfaction for the injury 
sustained, that is, that the sum of money to 
be given for reparation of tbe damages 
suffered should as nearly as possible, be the 
sum which will put tbe injured party in tbe 
same position as be would have been if he 
had not sustained the wrong for which be is 
getting damages (Mayneon Damages, Edn. 10, 
p. o). In tbe ordinary case of a refusal by a 
shipowner to convey goods in accordance 
with a contract of affreightment, the ship, 
per is entitled to recover tbe necessary addi- 
tional costs inonrred by him or which would 
be incurred by him in shipping bis goods by 
other means. But if tbe shipper had no 
goods and is proved to have had no inten- 
tion of obtaining goods, and his contract is 
non-transferable, as is admitted in the pre- 
sent cose, is the shipper still entitled to 
recover damages? I do not think so. Illus- 
tration (g) and other illustrations are not 
more than general rules, aod it is necessary 
to look to the words of the section itself. 
Section 73 lays down that compensation is 
to be given ’for any loss or damage caused 
to him thereby.' In my view, the words 
following "which naturally arose in the usnai^ 
course of things from such breach ao ooj 
mean that general rules such as thoM given 
in the illustrations must be followed irres- 

peotive of the facts, but only 
tation upon the damages which can 
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tallowed, that the damages must not be 
remote. No doubt, ordinarily, loss or dam- 
ace will be presumed when a contract at a 
lower rate ot freight than the market rate 
is broken by the shipowner, but I can see 
Inothing in the wording of 8.73 which pre- 
cludes the rebuttal of such a presumption. 

It is to be remembered that present plain- 
tiffs had an option to enforce or not to 
enforce the contract for the conveyance of 
1000 tons. It is admitted that this contract 
existed at least primarily for the shipment 
of the balance of steel rails to be supplied 
by the Eastern Bengal Railway. That plain- 
tiffs had difficulty in obtaining delivery of 
these rails is shown by correspondence be- 
tween defendant 2 and plaintiffs. ExhibitG/4 
is a letter dated 3let August 1934 from defen- 
dant 2 to plaintiffs which is as follows : 

Wo have received tbo lollowtng telegram from 
the Managing Agents. CalculU. which ^ 

DIM on to you for your information : 6000 tone 
Bloel rails and girders. Re: your telegram of yestcr. 
day Chittagong Agents advice Railway unable to 
arrange first pirccl QGOO tons l«fore early October, 
balance February. Inform consignees rate agreed 
will not hold good unless full quantity shipped 

Soptomber-October as arranged. 

Plaintiffs' reply dated Gth September reads 

adWsiid verbally about one thousand tons of 
rails will bo available for shipment by 8.8. Dogra 
touching Chittagong about the middle <>* 
month. ^ The balance of about 1600 tons will bo 
available lor shipment by the first week of Octot«r 
and wo shall thank you to please let us know the 
steamer's iiamo lor this lot at your earliest con. 
venienco. As regards the balance, there is no pros- 
Doct of its being available for shipment before the 
^ of this year, and we shall thank you to_ P'easo 
lot us know If the freight booked wlthjouwlllhold 
good or not. 

As already described plaintiffs were able 
to obtain delivery of a further amount of 
about 1300 tons. It is clearly admitted by 
Mr. Ram Prasad that when bo asked for 
space on 20tb November the balance of 1000 
tons was not available to plaintiffs and 
would not bo available in the month of 
November, that on 20th November plaintiffs 
hod no rails or girders at Calcutta, and that 
they had made no arrangements to obtain 

any. He says : ..... 

1000 tons of rails were not available to ns in 
November. At my interview of 20th November, I 
asked for 1000 tons space for rails or girders from 
Calcutta. At the time I asked (or them I had no 
rails or girders at CaloutU. nor had I arrang^ to 
got thorn. I bod received no advice from Jodhpur 
ot the agents that they were there. 1 did not bring 
any rails or girders from Calcutta or Chittagong 
during November or December 1934. I knew about 
the freight war. It ended some time in November. 
I do not remember if it was over on 20ih Novem- 
ber. In November 1934 I bad not arranged for 
1000 tons of gunnies ot bossiane. 


It baa been represented for plaintiffs that 
they are dealers in iron and steel material, 
that they import such materials regularly 
from Calcutta, and that they would nob 
have failed to take advantage of the reduced 
rate of freight allowed, by shipping rails or 
girders other than those of the Eastern 
Bengal Railway. Plaintiffs have not pro- 
duced their contract books or any doca- 
ments to show that about November 1934 
they were making regular or in fact any 
shipmeotg or iron or eteel materials from 
Calcutta. It is pointed out for defendant ! 
that 1000 tons is a large quantity not likely 
to be available immediately. According to 
plaintiffs such a quantity could be arranged 
for from Jamshedpur, said to be a nights 
journey from Calcutta, although goods cer- 
tainly would take longer to arrive. There is 
no suggestion that even inquiry was made 
by or on behalf of plaintiffs from Jamshed- 
pur prior to 22nd or 23rd November when 
plaintiffs were informed by defendants that 
no November space was available. If the 
position contained in plaintiff s letter of 5^ 
January 1935 is accepted, then plaintiffs ab- 
sence of intention to make any shipment in 
November becomes even clearer, (or, R. B. 
Mohatta, partner of plaintiffs' firm admits 
that it is very expensive to convey steel 
materials from Jamshedpur to Chittagong. 

The facts in my opinion are plain. Plain- 
tiffs had no prospect of shipping the lOOO 
tons of rails in the month of November, and 
had no intention of substituting other steel 
or iron goods of their own. They must have 
exercised their option of cancelling their 
contract with defendant 1, but on 20th 
November they found that freights had in- 
creased, and they made a formal demand, 
which as it was made at a late stage they 
hoped would not be complied with. If it was, 
they would immediately withdraw under 
their option. If it was not, then some ad- 
vantage or concession might be obtained. I 
think plaintiffs letter of 6tb January shows 
to what end they were working, namely to 
obtain, if possible, a later shipment from 
Chittagong at the reduced rate. R. B. Mo- 
hatta states that a shipment of rails was 
made from Chittagong in January 1935. I 
find therefore that plaintiffs incurred no 
loss or damage. I can see no reason to award 
them nominal damages, and I dismiss the 
suit with costs. As there has been a com- 
mon defence there will be only one set of 
costs. 


G.N./R.K. 


Suit dismissed. 



152 Sind Land Acquisition Offioee v. Hieanand (Davis C. J.) 
(28) A. I. E. 1941 Sind 182 
Davis C. J. 

Land Acquisition Oj}icer, Karachi 

Applicant 


V. 


llirayiand Lilaram — Opponent. 

Judicial Misc. No. 392 of 1939. Decided on 29th 
October 1940; reference made by Special Land Ac- 
quisition Ofliccr, Karachi, D/- 1st December 1939, 

(a) Land Acquisition Act (1894), S. 49 (2)— 
Scope. 

Sub-section (2) of S. 49 (Joes not apply only to 
bouses or buildings. [ 1 ^ 153 q g] 

(b) Land Acquisition Act (1894), S. 18— Claim 
for compensation for injurious affection cannot 
be allowed to be raised for first time in refer- 
ence under S. 18. 

The proceedings before the Court, on which re^ 
ferenco has been mado under 8. 18 of the Act. are 
of the nature of an enquiry into objections taken 
to the Collector's award, and not a judicial in* 
quiry intJcpondently undertaken into such question 
as tho claimant may raise. It is not open to the 
claimant to make out a fresh case, whether by way 
of supplementary claicos to compensation orotber* 
wise, in proceedings before the Court. Hence the 
cmim for compensation on the ground of injurious 
affection cannot bo allowed to be raised for tbe first 
time in reference under 8. 18 * (’86) 23 A I R193G 
Lah 733 and (^30) 17 A I It 1930 Mad 570, on, 

[ri53C2] 

DipchAnd ChdHdumfil — for Applicant. 

Kundmimal DdyMCivi ^ for Opponent. 

OrdOFt — This is a reforence unddr 
S. 1 ft, Land Acquisition Act, by the special 
Land Acquisition Ofijcer, Karachi, regarding 
acquisition of a part of survey No. 80, an 
open plot, situated partly in Kbaradar Lane 
and partly in Pablaj Kara Street in the 
City of Karaclii. The plot is a large plot of 
a regular shape and the part acquired was 
wanted by the Municipal Corporation for 
the purpose of making a through road from 
Kbaradar Lane to Pahlaj Kara Street. The 
Land Acquisition Officer awarded a sum of 
Rs. 8979 to the owner, the present claimant 
Iliranand Lilaram, and there is no dispute 
as to the area of the land or as to the owner. 

It did appear that at one time there was 
some dispute about the area, but the claim* 
ant now accepts the measurements of the 
surveyors that the land acquired is 120.16 
square yards, and this has now been accep* 
ted by both parties. In this reference, the 
objections to the award of the Land Acqui* 
sition Officer are said to pertain (l) to the 
value of the land which is inadequate, ( 2 ) 
oiflputea as to the area, and ( 3 ) the claim 
JJgardiDg injurious aCfection. As I have said, 

dispute as to the area and 

o jections pressed before mo are as to 


A. I. a 

tha adequacy of tbe price and the claim as 
to injurious afifection. But I think the oh. 
jection of Mr. Dipchand, who appears for 
the Municipal Corporation, that the claim 
as to injurious affection could not be conai. 
dered at this time, must be upheld. For 
instance, in this case Mr. Durgadas, the 
surveyor, came with a carefully prepared 
scheme for the exploitation of this land 
showing how greatly the exploitation of 
this land would be effected by the acquisi. 
rion by the Municipality of only part of it. 
But I do not see, if an owner were at this 
late stage allowed to raise for the first time 
the question of injurious affection, 8 . 49 ( 2 ), 
Land Acquisition Act, could have any opera- 
tion at aU. 

Mr. Dipchand and Mr. Kundanmal both 
relied upon a ruling of this Court in 27 SLK 
84,^ supporting their conflicting contentions 
that a claim for injurious affection could 
not and could be put forward for the first 
time in a reference to the Court. But that 
judgment, when read through, is merely 
authority for the statement that it is not 
necessary in reply to a notice under 8.9 of 
the Act to put a particular sum against any 
particular item for which compensation is 
claimed and which are set out in S 23 (l). 
Land Acquisition Act. But that case is not 
authority for tbe statement that if in reply 
to a notice under S.9 of tbe Act, no claim at 
all has been made, for instance, under tbe 
item thirdly in s.23, such a claim can be 
made for the first time on a reference to the 

Court. Section 9 (2) provides that 
such notice shall state the particulars of the land 
to bo acquired and shall require all persons into* 
rested in the land to state tbe nature of their res- 
pective interests in the land and the amount and 
particulars of their claims to compensation for 
such interests, 

and these particulars would relate to the 
matters set out in S. 28 of the Aot. Further- 
more, S. 16 of the Act requires that in deter- 
mining the amount of compensation, tbe 
(Collector shall bo guided by the provisions 
of S 9 . 23 and 24 of the Aot. Section 25 merely 
lays down the circumstances under which 
the amount of compensation awarded shell 
bo more or less than the sum awarded by 
the Collector. For instance, under 8. 26 (l) 
when an applicant makes a claim for com- 
pensation, pursuant to a notice under S. 9, 
the amount awarded to him shall not M 
less than the amonot awarded to him by 
the Collector under S. li; also the Oourc 
may not award him more then bo has 


(‘83) 20 A I R 1933 Sind 21 : 146 1 0 
8 L R 84, Beorotary of Stats v.F. E. Dloab* 
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claimed. Underaab-s. ( 2 I when theapplicant 
has refused to make a claim or has omitted 
without sufficient reason to make such a 
claim, the Court shall not award an amount 
exceeding that amount awarded by the Col. 
lector : and under sab section (S), when the 
applicant has omitted for a sufticient rea- 
son to make such a claim and the Judge 
has allowed the reason to be sufliciont, 
the amount awarded by the Court shall not 
be less than the amount awarded by the 

Collector. . 

There is no question in this case of sub- 
8 . ( 3 ) or sub 9 . (2) applying. Sub-section (l) 
applies, and the claimant claimed Bs. 2M 
per square yard, so that there would be 
room for compensation for injurious affec- 
tion within this Bguro if the claim for in- 
jurious affection had been made in time. 
W'o have not here, however, a question of 
changing the award under any of the sub- 
heads in S. 28 (l) of the Act. giving more 
under one sub- head or less under another. 
We have not here a case where a question 
for compensation for injurious affection was 
raised by the cUimant in pursuance to a 
notice under 8. 9. or was raised before it was 
considered by the Collector, and though it 
may bo that a sentence may be taken from 
its context in the judgment of this Court 
reported in 27 8 L R 84^ at p. 91, to support 
the contention of the claimant, that com- 
ponsation for injurious affection can and 
should be awarded to him. though the point 
was raised for the first time before the 
Court that is not the sense or the meaning 
of the judgment at all. The learned Judge 
there said : 

As 1 iDUrprot this section, all that It requires is 
that a poTflon claiming an Interest in the land 
under arqulsition should (1) specify the inleresi he 
claiiiie, (‘2) specify the amount he claims for such 
inlereat, und (8) give particulars of his claim to 
componaitlon. It does not go further than that, 
and does not, in my opinion, roquiro him to specify 
the amount of coinpensation bo claims in respect 
of eacli of I he six buI>« beads referred to in S» ‘23 of 
the Act. A failure, therefore, to specify the amount 
claimed in respect of any particular sub-boad of 
8. 28 U no bar to the Judge rovlowlng the award 
of the Land Acquisition Officer in respect of such 

fiub*boad. If there waeany doubt upon that point, it 

is amply removed by the sectioDS which follows. 9. 

It may bo that even this statement as it 
roads makes it difficult to see how 8. 49 
could have the full force the Legislature 
intended, for the local Government could 
not know whether a claim for comiiensation 
for severance was unreasonable or exoes- 
sivo unless the sum claimed was stated. I 
suppose, however, that in practice, if a claim 
under this sub- head was raised and no 


particular sum was stated, the Land Acqui- 
sition Officer would require a sum to be 
stated in the proceedings before him, and 
then presumably, so that 8. 49 could operate, 
he would adjourn proceedings so that the 
local Government could have time to con- 
sider whether they would acquire the whole 
of the land of which the land acquired 
forms part. I do not agree with the conten- 
tion of Mr. Kundanmal that sub-s. (2) of 
S. 49. Land Acquisition Act. only applies to 
houses or buildings. Sub-section (i) of 8. 49, 
applies to acquiring a part of a house, 
manufactory or other building, and which 
compels the local Government to acquire 
the whole of the house, manufactory or 
building if the owner desires it. It does not 
give them the option which under sub s. (2) 
they possess in the case of an open plot of 
land. And 1 do not think the view I take on 
this point is unreasonable. There is, for 
instance, the judgment of the Lahore ^*8^ 
Court reported in a I B 1986 Lah 733, in 
which the Court held that whore no men- 
tion is made of the claim for severance 
before the Collector, it cannot be raised for 
the first time in the proceedings in Court 
even though it might be brought within 
the sum claimed as compensation by tho 
owner of the land in the first instance. The 
Judges there considered this Sind case in 
27 8 L R 84* and distinguished it from tho 
case such as the one before me. 

Id the case reported in A I R 1930 Mad 
676* tho learned Judge pointed out that 
S. 25 is only concerned with the maximum 
and minimum amounts which the Court 
may award in any one of the three cases 
and that it did not confer upon the Court 
jurisdiction to deal with claims or com- 
pensations under particular sub-heads of 
which no mention was made in reply to the 
notice under S. 9. Land Acquisition Act. 
The Judge there held that tho proceedings 
before the Court, on which reference had 
been mode under S. 19 of tho Act, were of 
tho nature of an inquiry into objections 
taken to tho Collector's award, and not a 
judicial inquiry independently undertaken 
into such question as the claimant may 
raise. On this view it is not open to the 
claimant to make out a fresh case, whether 
by way of supplementary claims to com. 
pensation or otherwise, in proceedings bo- 

2 . P86) 23 AIR 1936 Lah 733: 169 I C 622. Secro- 
tary of 8taU> v. Tikka Jagtar Singh. 

3. 17 A I R 1930 Mad 570 : 127 I C 299 : 69 
M L J 80, Soctotary of State v. Sobramania 
Ayyor. 
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,£jre the Court. The learned Judge there 
remarked that the point was practically 
bare of authority. In this case, therefore, 
the claim for compensation on the ground 
of injurious affection is a new case put for- 
ward by the owner after the proceedings 
|before the Collector have terminated, I do 
|not think, therefore, I have jurisdiction to 
:inc]uire into the aspect of the matter fur- 
ther, or further to consider the very inter- 
esting Scheme of development of this site 
which Mr. Durgadas brought to the Court, 
bub which, judging from the number of 
years this land has remained vacant and 
the financial position of the owner, would 
in any case probably be a matter of acade- 
mic or professional interest only. 

I therefore now proceed to consider that 
part of the claimant’s objections relating to 
the value of the land. (His Lordship then 
considered the situation and other circum- 
stances and concluded). Taking then these 
sales and acquisitions into consideration, 
taking into consideration the situation, 
si/e, shape and frontage of Survey No. 80, I 
consider, except for the modification I have 
suggested in the award of the Land Acquisi- 
tion Ollicor, that the order is not open to 
objection, that the price awarded is a fair 
price, and that with the substitution of 
30 feet depth for 20 feet in the valuation in 
item (2) and the corresponding alteration 
of item (3), the award should stand. The 
order of valuation, therefore, will be as fol- 
lows : 


A. I.R. 


(1) Front strip of KharatJar Lane, 
7 feet wide up to a depth of 20 foot, 
which is the average depth of a 
shop on this street, area 140squaro 
feet, or say 1C> square yards at 
Rs. 120 per square yard. 

(2) Frontage on Pahlaj Kara Lane 
16.15 ^ 30 doep=50..5squaroyard8 
at Rs. 70 per square yard. 

(3) Remaining portion of interior land 
58. C5 square yards at Rs. 50 per 
square yard. 


15 per cent., for compulsory acqui- 
sition. 


Rupees ntna thousand three hun- 
dred and fifty eight and annas 
two only. 

As the claimant has failed in 
contention, that of severance, I 


Rs. a. p 


1920 0 0 


3536 0 0 


2682 8 0 
8187 8 0 


1220 10 0 


0358 2 0 


(28) A. I. R. j941 Sind 164 

Davis 0. J. and Lobo J. 
Mt, Fazilat Khatun — Appellant 


V. 


Haji Rahimbux Oulmahomed 
others — Respondents. 


and 


bis main 
think he 

^ould pay the coats of these proceedings. 
Order accordingly. 

d.s./b.k. Order accordingly. 


First Appeal No. 6 of 1998. Decided on 26th July 
1940. from judgment and decree of the first class 
Magistrate, Sbikarpur, 

(a) Court-fees Act (1870), S. 7 (Iv) (c)_Plaln- 
tiff not in joint possession— Suit for declaration 
of previous partition decrees as void and for 
repartition of entire property falls under S. 7 
(iv) (c) — Plaintiff has no absolute right tovalue 
relief at any sum— Courtcan enquire into matter 
and raise valuation if claim found undervalued. 

A suit for setting aside previous partition decrees 
and for declaring them as void coupled with a 
claim for a repartition of the entire property by a 
plaiutiQ who is not in joint possession is a suit for 
a declaration with a consequeutial relief and falls 
within the purview of S. 7 (iv)«(c) ; 6 I 0 582(0al), 
Rel. on; (’88) 25 A I R 1938 Bind 169; 6 S L R 72 
and 20 Cal 762, Dxsting. (P 157 0 2] 

In suits coming wiibin the purview of 8. 7 (iv) 
(c), the plaintif! has not an absolute right to value 
the relief at any sum bo pleases but the Court can 
inquire into the matter and raise (bo valuation if 
It finds that the relief claimed Is undervalued : 
(’39) 26 A I R 1939 Cal 627; (’37) 24 A I R 1987 
Sind 241 (F B) and ('82) 19 A 1 R 1982 Lab 182, 

ltd. on. CP 167 0 2J 

(b) Court- fee — Partition suit — Plaintiff 
claiming repartition of entire property and 
abandoning claim to portion of property in his 
possession— Plaintif I Is not entitled tocredftfor 
court- fee payable on portion of which he Is 
already in possession. 

Whore the pUintiO abandons the claim to the 
portion of the property in bis possession and soebs 
a re partition of the entire estate throwing into 
hotchpot that portion of It of which ho had 
in exclusive possession, be Is not entitled to orwit 
for the court-fees payable in respect of that part o 
the property of which he was already 

(c) Civil P. C. (1908), O. 7, R. H-rNecessefy 
Court-lee not paid within time fixed by Court- 
Correct order to be passed is one rejeetlngplalnt 
and not one dismissing suit. 

Ahhougb in subsl-mw there is f •J®; 

roDco between an order rejoeling a p a 

O. 7. R. 11 and an order dismiaslijg the suit, still 
the former and not the lait.-r 

to bo pa.ssed whore the plaintiff within the time 

fixed by the Court falls to pay the 

foe. 

Fatehchand Assudomal — for Appellant. 
Srikishindos U. Lu/la - for RespondenU. 

Lobo J. — This is a first appeal sgajMt 
the judgment and decree of the first 
Suborcii^te Judge o( Shikarpur 
Bed Boit NO. 17 of 1034 of that Court, beea^ 
the plaiutiff failed to p.y the 
determined by the learned J udge to M 
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able on the plaint in that suit under 8. 7 (iv) 
(o), Court ieee Aot. The suit relat^ to the 
estate of one Kalanderbux who died many 
years ago leaving him surviving a daughter, 
Allahdioi and three sons, Daim, Kaim. and 
Idan all of whom were dead at the date of 
the suit. The plaintiff in the suit, Ut. 
Fazilat Khatun, was a minor daughter of 
Jiwan one of the three wives of Idan. Defen- 
dant 1 in the suit Rahimbux was the son 
of Allahdini and defendant 6 Ismat was his 
daughter. Defendant 2 in the suit Muham- 
mad Akram was the son of Kaim deceased 
by his wife Halima. Defendants 3 to 5 were 
the mother of the plaintiff Jiwan. and Bhana 
and Babul, two other wives of deceased Idan. 
The suit was instituted by the minor plaintiff 
through her next friend and oflioial guardian 
the Nazir of the District Court of Sukkur. 
The plaint alleged that the plaintiff's mother 
Mt. Jiwan had tiled suit No. 74 of 1926 in the 
Court of the first class Subordinate Judge 
of Shikarpur for partition of the property 
loft by deceased Kalaudarbux and for sepa- 
rate jxjssession of her share and that of the 
present plaintiff therein, thattbere had been 
a reference of the subject-matter of that suit 
to the arbitration of Kalandorbux, Allah wa- 
rayo and VVahidbux that those arbitrators 
had made an award and a decree in terms 
thereof was pissed on I5th February 192G 
awarding, inter alia, to the present plaintiff 
and her mother an 8 anna share and an 8 pie 
share respectively out of Rs. 8. The plaint 
further alleged that on 2nd June 1927, defen- 
dant 1 in the suit Rahimbux the son of 
Allahdini applied to bo appointed guardian 
of the property of the present plaintiff in 
the District Court of Sukkur and obtained 
a certificate of guardianship in Jud. Misc. 
No. 73 of 1027. It was further alleged in the 
plaint that in 1930, defendant 4 Bhana one of 
the wives of Idan deceased filed suit No. 63 
of 1930 in the Court of the first class Sub- 
ordinate Judge of Shikarpur for partition 
and separate possession of her 8 pie share in 
the property in suit which bad been deter- 
mined as her share by the decree in suit 
No. 74 of 1925. In this suit the present plain- 
tiff was impleaded and defendant 1 had 
acted as her guardian ad litem. 

This suit again was referred to the arbi- 
tration of Muhammad Azim and Abdul 
Rasul who mode an award in terms of which 
a decree was passed on ist June 1931 effect- 
ing a partition of the property by metes and 
bounds. The plaintiff alleged that the afore- 
said decrees in suit Nos. 74 of 1025 and 63 of 
1930 "were collusive, fraudulent and void." 


She claimed that the said decrees be set 
aside and it be declared that the same were 
void aod not binding on the plaintiff and 
she further prayed that the entire estate 
left by the deceased Kalanderhux should be 
re-partitioned, the properties comprising 
that estate being set out in schs. A, B, C and 
D attached to the plaint. Defendants 7 to 26 
bad been impleaded in the suit, the plaint 
said, because they were either the vendees 
or the mortgagees of all the property in suit, 
save that minor part of it which had been 
awarded to the plaintiff in the partition 
suits referred to. Various defences were 
raised to the action by the various defen- 
dants and issues, eleven in number, were 
framed by the Court covering the conten- 
tions of the parties, issue i being : "Whe- 
ther the suit is not properly 8t.impel?" The 
learned Judge heard the entire case and all 
the evidence offered but did not record his 
findings on any of the issues other than 
issue 1. Be states : 

My Gadiag on issud 1 Is that the plaict is in- 
suiRcieutly stamped. In view thereof it is unnoces. 
sary to give findings on the other issues until the 
ret^ulroi deficit court lee is paid. 

The learned Judge further states : 

The trend o( decisions of almost all the High 
Courts in mitters like these is thst a suit in which 
the miiu relief is po.ssessiuu by wty of ro-p-irtition 
and in order to succeed in this relief the plaintiS 
asks that the obiUcIos, numely prior psrtition, 
alieootlons under the decrees or otherwise bo de- 
cliired as not binding on him is ooa (or doclarstton 
with consequential relief and that in such a case 
the valuation should bo uoder 9. 7 (iv) (c), i. o., ac- 
cording to the amount at which the relief sought 
is valued, but that the same should neither be tm- 
proper nor arbitrary, and that tho Court has power 
to revise such a valuation. As observed above, tho 
pUintifl herself in par* 24 of tho plaiut has valued 
her share in the properties in suit at Rs. 30,000. 
She must therefore p»y ad valorem fee ou Rupees 
30.000. The fixed fee of Rs. 15 for partition and 
also for setting aside each of the decree, i.e., Bs. 46 
in all is improper, capricious aod not warranted 
by law. 1 direct, therefore, that tho plaintiS do 
pay the deficit court-fee within ten da>8, before 
decision on each of tho other issues is given. 

After this order an application was filed 
by the plaintiff under 8a. I5l and 152, Civil 
P. C., in which the plaintiff contended that 
even accepting tho finding of tho learned 
Judge the amount of court-feea payable by 
her under tho provisions of tho Court-fees 
Act would be Rs. 620 . There was a rejoinder 
to this application ou behalf of some of the 
defendants in which while conceding the 
plaintiff's contentions in principle it was 
pointed out that tho court fee payable was 
not Rs. 620 but Rs. 785. Ad valorem court-fees 
on Rs. 30,000 amount to Ra. 995. On I8th 
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December 1037 the learned Judge disposed of 
the application referred to above stating: 

I decline to roviow my proviouB order and dis- 
miss the application with costs. The required 
court-fco should bo paid on or before the Slat. 

On 2ist December 1937 as the eourt-fees bad 
not been paid the learned Judge dismissed 
tbo suit with costs. 

In appeal before us two points have been 
taken by the learned advocate for the 
Iilainbiff. appellant ; (i) that the learned 
Judge has entirely misunderstood the law 
on this question of court-fees, and has 
wrongly held that the suit is virtually one 
under s. 7, cl. (iv) (c), Court fees Act ; that 
in fact the suit was one to set aside a decree 
under Sch.2, Art. 17, cl. (v), Court. fees Act, 
as amended by Bombay Act, 2 of 1932, and 
for partition by a cosbarer in possession of 
part of the property sought to be parti, 
tioned which would fall under Sch. 2, Art. 17, 
cl. (vii), Court. fees Act. In both cases the 
law proscribed a fixed foe of Rs. 15 . The 
plaintiff had paid Rupees 15 for each of the 
prayers for setting aside a decree and had 
further paid Rs. 15 for the relief of parti- 
tion as she was in joint possession. The 
requisite court-fees had therefore been paid 
on the plaint; (2) that even if this Court 
held that the learned Judge was right in 
holding that court. fees were payable on the 
plaint in this suit under S. 7 (iv) (c). Court- 
fees Act, the amount payable by the plain- 
tiff would be not Rs. 995 ad valorem fees on 
Rs. 30.000 but considerably less, as the plain- 
tiff was already in possession of part of the 
property sought to be partitioned, and fur- 
ther a portion of the property sought to be 
partitioned being arable land, Court fees in 
respect of that portion of the property were 
payable under S 7, cl. (v) (b). Court fees Act. 
The learned advocate for the appellant re- 
lied on the case in 32 s L R 12i‘ in which it 
was hold that 

in a suit /or partition of property court-fco is to 
bo (Icterinificd solely on a considoralion of the 
cau50 of iicliun as stated in the plaint. A denial 
by tbo defonriant of tbo plaintifl’s joint possession 
at the date of tbo suit does not alter the character 
of the suit. In surb a case if the defendant is able 
to CBtahlish his defence that the plaintiff was not 
in joint p^)^Kession, the pUintifl's cause of action 
as laid fails and bts suit is liable to l>o dismissed 
unless bo is permitted to amend the plaint and 
pay the additional court foe, 

The loarnocl advocate for tho appellants 
also relied on tho case in G S L R 72* which 

1. (’38) 25 A I R 1938 Sind 189 : 177 I 0 498 : 

32 S L R 124, Hubsoin Baksh v, Mubammacl 
Musa. 

^ToVaram ® ^ ^ ^ C 773, Manghanmal v. 


A. LB. 

formed the baais of the decision of the 
learned J udges in 82 s L R 124.^ The learned 
advocate also referred ue to the case in 
20 Cal 762^ in which it was held that in 
determining the court, fees payable on a 
plaint the Court should have regard to the 
cause of action as stated in the plaint and 
that the defendant s denial of the plaintiff's 
joint possession at the date of the suit did 
nob alter the character of the suit. We do 
not dispute the correctness of the decisions 
referred to by the learned advocate for tho 
appellant, but it appears to us that from a 
consideration of the plaint alone it is obvious 
that the plaintiff's suit is not one for setting 
aside a decree falling under Sch. 2, Art, 17, 
cl. (v). Court, fees Act, and that the plaintiff 
was clearly not in possession at the date of 
tbo suit so as to bring her claim for parti- 
tion under Sch. 2, Art. 17, cl. (vii), Court.fees 
Act, which would enable her to claim parti- 
tion on payment of a fixed fee of Rs, 15. In 
the prayer clause, para. 26 of the plaint the 
plaintiff has prayed as follows ; 

This HoQOurable Court will be pleased to set 
aeide decreed in Suits Nos. 74 of 19:^5 aod 63 of 
1930 of the first class Court, Sbikarpur, aod de* 
dare that the same are void aod nut biodiug oa 
tbo plaiotifl. 

This ia clearly a prayer for a deoUratioD 
falliog under s. 7, ol. (iv) (o), Oourt-fees Act. 
The second prayer reads : 

Partition tbo property shown In Schs. A,B and 
0 hereof and award He. 0>11*0 share out of Rs. 3 
or whatever larger share to whioh plaiotiff may be 
ectitlod as shown in para. 18 (;^1^ horeof« to the 
plaiutiQ by giving separate possosksion thereof to 
tho plaintill by dispossession of tho defendants 
therefrom. 

This is clearly a prayer for consequential 
relief, and it appears to us, therefore, plain 
that in substance the plaintiff s suit is one 
for a declaratory decree or order and^ con- 
sec]U6ntial relief, a suit whioh is spcoidcally 
covered by 8. 7 cl. (iv) (c) of the Oourt*fees 
Act. It is idle for the learned advocate for 
the plaintiff-appellant to contend that the 
plaint alleges that the plaintiff is in joint 
possession. It is no doubt true that in para. 9 

of the plaint the plaintiff states : 

Plaintifl is in joint possession of tbo property m 
suit but as the intentions ol dofondioU 1 ana a 
are not bona fide and they aro ir>iiig to deprive 
her of bor Jegitlmate share in iho said f j 

no longer wishes her property to roinaln Joint end 

uodividod; ^ 

and it ia also true that m 

plaint the plaintiff baa stated : J 

in joint possession of the 
. . . But these pa ras must be read 

3, (’93) 20 Oal ^2, Mohendro Ohsndra 
Asbutoih OaDgnlie 
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other paras in the plaint ; the plaint must 
be read as a whole. In para. 17 of the plaint 


Accordiog to this decree, No. 63 of 1930 the 
property in 6uib has been ftaudalontly and dU- 
honestly parlltiooed by metes and bounds and out 
of the total share of Rs. 3 defendant 1 has awarded 


abate of • • s • • • u 

Here is a clear admission of partition by 
metes and bounds which can only mean 
that the plaintiff received in that suit exclu- 
sive po 88 e 3 .sion of a specific share, and each 
of the defendants in that suit similarly re- 
ceived exclusive possession of the share of 
property awarded to him or her. There 
having been a complete partition by metes 
and bounds, it is idle for the learned advo. 
cate to contend that plnintiff-appellant was 
in joint possession with the other defen. 
dants in the previous partition suits. Again, 
in para. 20 of the plaint, the plaintiff states: 

I^endftots7 to2G have beoD joined Id iheeuitas 
they are the purchasers and mortgagoos of some of 
the property in luU from dofoudants 1 and 2. Tbo 
properly Bold and mortgaged by defendants 1 and 
2 to thorn is shown in Bch. E hereof with a full 
statement as to the mortgages and salM. The 
plaintlfl is not bound with such sales and mort- 
oagoB and tbo sales ate illegrtl and void so faraa tho 
plalutlD is coDoerued; the plaintiff is therefore en- 
titled to have her share out of the property in suit 
Including those ebown in 8ch. E hereof. 

Not only tlien was there a partition by 
metes and bounds in Suit No. 08 of 1930 
by which specific portions of tbo estate left 
by the deceased Kalanderbux came into the 
exclusive possession of the parties to that 
suit, but the parties to that suit other than 
tho plaintiff have sold and mortgaged what 
they received at that partition, so that the 
whole of what they then received is now in 
the bands of alienees defendants 7 to 26 in 
tbo suit. It is idle for the learned advocate 
for the plaintiff. appellant to contend that 
the plaintiff-appellant was in joint posses- 
sion with the alienees of the respondents 1 
too. Tho learned Judge on this point finds: 

Iq tbo preseut case, siuco the passiog of tbo 
doorocs iu quoslion, except the plalotifi, all the 
other former cosbarors in the properties in fuit, 
who wore allotted separate and exclusive possos- 
eioD ol the proportios towards their respectlvo 
shares have alienated thorn to the atraogors who 
have effected Improvomonts over them at groat ex- 
ponso. There is no queetioo, therefore, of tho plain- 
tifl being in joint possession with any of thorn. 8bo 
is not now a cosbaror with any of thorn at all. 8bo 
is tho oxcluslvo owner of tho property alloUed to 
her under tho partition decree In question. Tho fix- 
od foe of Re. 15 for tho consequential relief by way 
of partition is under tbo circumstances improper 
and grossly Inadoquato and arbitrary. 

Wo entirely agree with tho view taken by 
the learned Judge on this point and hold 
that even on the allegations in the plaint 


the plaintiff is not in joint possession so as 
to entitle her to claim consequential relief, 
namely, a re- partition of the entire property 
on payment of a fixed fee under sch. 2, Art. 17, 
cl. (vii). The learned Judge rightly held that 
the suit was one for a declaration with conse- 
quential relief. The consequential relief was 
re-partition of the entire estate left by Kal- 
andarbux and the plaintiff not being in 
joint possession was obliged to value her 
consequential relief, that she had in fact 
valued it at Rs. 30.000, that this appeared 
reasonable and pro[>er and that the plaintiff 
had, therefore, to pay ad valorem court fees 
on ns. 30,000. There is considerable autho- 
rity in support of this view. In 6 1 C 592* a 
Bench of. the Calcutta High Court bold that 
where a plaint prayed to have an arrange- 
ment carried out under the terms of a pre- 
vious decree reversed and to bring into, 
hotchpot, for the purpose of making a 
partition, the properties which since the 
arrangement had been in tho exclusive 
possession of one or other of the defendants 
and also to have certain additional proper-j 
ties brought into partition, tho suit was for 
a declaratory decree and for consequential 
relief and that an advalorem court- fee was 
payable on the plaint under S. 7, cl. (iv) (c), 
Court-fees Act. 

The learned Judge has relied upon this 
decision and rightly so. The learned advo- 
cate for the plaintiff -appellant has attempted 
to distinguish it on the ground that the 
Court fees Act did not then contain cl. (v) 
of Art. 17, Sch. 2 of the Act. That however 
in our opinion makes no difference what- 
ever. In 48 c w n 1116 ,® it was held that 
in suits coming within S. 7, clause (iv) (c), 
Court-fees Act, that is suits to obtain a de- 
claratory decree where consequential relief 
is prayed for, the plaintiff has not an ab- 
solute right to value the relief at any sum 
be pleases but the Court may inquire into 
tho matter and raise tbo valuation if it 
finds that the relief claimed is undervalued. 
To the same effect is tho decision of ourown 
Court in the Full Bench case in 8l SLR 442.® 
Inl3Lah39l,^ it was held that the substance 

4 . ('10) 5 10 582 (Cal), Hara GowriSahav. Dukhl 
Saba. 

5. (’39) 26 A I R 1939 Cal 627 : 186 I C 648 : 43 
OWN 1116 : 70 0 L J 168, Star Trading and 
Investment Ltd. v. Ashutosb Mukherjoe. 

6. (‘37) 24 A I R 1937 Bind 241 : 171 1 C 420 : 31 
BLR 442 (F B), Lakhomal Deepchand v. Deep- 
chand Tolaram. 

7. ('32) 19 A I R 1932 Lah 132 : 135 I 0 499 : 18 
Lah 891 ; 82 P L R 729, Sri KUhandas v. Sat 
Narain. 
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and cot the language of the plaint is to be 
looked at when deciding whether a case falls 
within the ambit of 8. 7 (iv) (c), Court-fees 
Act, that a suit by a plaintiff for a declara- 
tion that he was not bound by two mort. 
gages made by his father and his two major 
brothers and further that he was not bound 
by the decree passed on the two mortgage 
deeds which should be declared null and 
void and ineHectual so far as his rights were 
coucernod, was one for declaration and con- 
sequential relief falling within S. 7 (iv) (c), 
Court- foes Act. We must bold, therefore, 
that the learned Judge who tried this suit 
rightly held that the plaintiff's suit was one 
for a declaration and consequential relief 
falling under S. 7 (iv) (c), Court.Jees Act, 
and that the plaintiff had to pay ad valorem 
fees on the consequential relief she sought. 
On the second point raised before us by the 
learned advocate for the plaintiff-appellant 
he has put forward two contentions (a) that 
the plaintiff being already in possession of 
a portion of the entire estate of which she 
sought re- partition, in calculating the court- 
fees payable by her on her prayer for con- 
sequential relief, that is ro partition, she is 
entitled to credit for the court. fees payable 
in respect of that part of the property of 
which she was already in possession, (b) 
that a part of the estate being arable land 
court-fees were payable nob on the market 
value of that land but on 7i times the 
annual assessment thereof. 

Both these contentions, it appears to us, 
are without substance. There can be no 
question of the plaintiff-appellant being 
given credit for any part of the court. fees 
payable by her on the ground that she is 
in possession of a portion of the estate of 
which she seeks partition. The very nature 
of her suit was such that she abandoned 
the claim to the portion of the property in 
her possession and sought a re.partition of 
the entire estate throwing into hotchpot 
that portion of it of which she had been in 
exclusive possession. Section 7, ol. (v) (b), 
Court. fees Act, is clearly nob applicable in 
respect of the arable land. The share which 
the plaintiff appellant claimed was not land 
which formed ao entire estate or a dehnite 
share of an estate paying annual revenue to 
Government. The case clearly fell under 
cl. (v) (d) of S. 7 08 the share of agricultural 
land plaintiff. appellant claimed formed part 
of an estate paying revenue of Government 
but was not a dehnite share of such an 
estate and was not separately assessed. For 
anch a claim court- fees are payable on the 


market value of the land. As the learned 
Judge points out the plaintiff had herself 
valued the entire estate of which partition 
was sought at Rs. 1,29,000 odd and her ll/48bh 
share therein at Rs. SO, 000 and there was no 
reason whatever why the plaintiff should 
not have been ordered to pay ad valorem 
court. fees on Rs. 30,000. The learned Judge 
on the plaintiff's failure to pay the neces. 
sary court-fees dismissed the suit. The 
more correct order would have been one 
nnder o. 7, R. 11 , Civil P. C , which provi- 
des that the plaint shall he rejected, 
when the relief claimed is undervalued and the 
plaintiff on being required by the Court to correct 
the valuation within a time to be fixed by the 
Court fails to do so. 

Bub in substance there is very little diffe- 
rence between an order rejecting a plaint 
under 0.7, R. 11 and an order dismissing 
the suit. We accordingly dismiss this appeal 
with costs. 

G.N./r.K. Appeal dismissed. 
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Rupomal Kodumal and another — 

Plaintiffs — Appellants 


V. 


Mt. Janat w/o Abdulla and others — 

Defendants — Respondents. 

First Appeal No. 13 of 1998, Decided on 26th 
July 1940, against judgment and decree passed by 
the First Class Sub-Judge, Shikarpur, D/- 28rd 
Decombor 1937. 

(a) Practice— New plea— Limitation— Plea oi, 
founded on undisputed facts can be taken in 
appeal. 

Limitation when foanded on facts which are not 
disputed is a question ol law and may Uken in 
appeal for the first time. fP ® 

(b) Limitation Act (1908), Art. 132 — Penal 
clause which mortgagee may or may not enforce 
—Time runs on expiry ol full term of bond 


Uer). 

n the ease of a mortgage bond with a ^nal 
ise which the mortgagee may 
4 > time for the enforcement of ‘f® 
s on the expiry of the full term ol the bond . 
) 19 A I R 1992 P 0 207, Rtfl. o». (PICOCIJ 

;) Limitation Act (1908), Arts. 132, 57 and 59 
loftgage by conditional sale silent *8 ‘o date 

“d" b"y A« - ■» 

lev is payable lottbwith* , 

1 the case of a mortgage g » aniu 

n DO time for payment i* fl*od, tun. 
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Art. 182 rona from tbo date of the execution of the 
mortgage deed which muat be deemed to be the 
date of repayment. There ia no reason to dietln- 
guiah between money lent and pa>able on demand 
governed by Art. .^7 or Art 69 and money lentand 
ohargod upon land and governed by Art. 132. As 
under Art 67 when no time is fixed a loan ia pay- 
able on demand that ia, forlbwitb, so when money 
is lent and charged upon land and no time ia fixed 
it ia payable oodeinand— thalisforihwith— aatbe 
words "on demand" Used in this sense mean forth- 
with and without deinaud" : 21 Mad 139 and 20 
Cal 2C9. FUU on; CdOi 17 A I R 1030 P C 189, 
Z>isfmo ; (’26) 18 A 1 R 1926 All 498 and (1859) 
5ohnaW.R./. [P 160 0 1. 2] 

FaUhc}iand Astudomal — for Appellants. 

G. Raymond — for Respondeuta. 

Davis C. J. — This is ao appeal against 
a judgmeut oi the first class Subordinate 
Judge at Shikarpur disraiesing the plaintifTs’ 
suit for Rupees 1770, Rs. 900, principal and 
Bs. 870 interest, uiwn two deeds dated lOtb 
March 1920, and 8th June 1920, relating to 
four survey numbers, 81, 219, 224 and 89, in 
Deh Kumbrooti, Taluka Shikarpur. These 
deeds had been made the basis of a previous 
suit NO. 882 of 1931, in tbe Subordinate 
Court at Shikarpur on the basis that these 
deeds were sale deeds; that the plaintifTs 
had been forcibly dispossessed and the 
plaintiffs sued the defendants for possession 
of tbe lands. The trial Court and the 
appellate Court both held that the sales 
were mortgages by conditional sale. The 
plaintiffs being forced back by these judg- 
ments to their true character as mortgagees 
have brought this further suit. The noort- 
gagor was one Abdullah the father of defen- 
dants 2 to 6 and the husband of defendant l. 

Now the learned Judge dismissed this 
suit principally upon the ground that as tbe 
deeds were to be treated as mortgage deeds 
and contained no date for re. payment, tbe 
date of re- payment must be deemed the date 
of the execution of the deeds. Applying Art. 
132, Limitation Act. and the 12 years’ rule, 
tbe suit was obviously out of time, and be- 
fore us it was argued that time ran from the 
date of demand, that is, the date of the suit, 
and in tbe alternative from the date of 
alleged payment in 1926- But this was not 
the case taken in tiie plaint. The causes of 
action as given in the plaint are when the 
District Court, the appellate Court, dis- 
missed the appsal in tbe previous suit on 
15tb November 1935, or wheo the trial Court 
dismissed tbe suit on 8th October 1982, or 
when the deceased Abdullah took forcible 
possession in 1926. 

The learned advocate for the appellant 
did not waste bis time and ours by arguing 
that Abdullah took forcible possession from 


tbe plaintiffs. Clearly, from the evidence, 
this case is as false as tbe case that tbe 
transactions were out and out sales; and so 
far as the two other causes of action are 
concerned, the date of the dismissal of the 
appeal or the date of the diemiesal of tbe 
previous suit, the learned advocate abandon- 
ed these two causes of action stating that 
he thought they were ill-advisedly taken, 
and basing his arguments on the judgment of 
the appellate Court he endeavoured to show 
that tbe Subordinate Judge was wrong 
when he took the dates of the execution of 
tbe deeds, namely, dates in 1920, as tbe 
starting point of limitation. He should have 
taken tbo date when this suit was filed for 
this was the demand which when refused 
started limitation. Limitation when founded 
on facts which are not disputed is a ques- 
tion of law and may be taken in appeal, and 
therefore, despite the fact that tbe plaintiffs 
bad failed to make this case their own in 
tbe plaint, we beard and we decided this 
appeal upon this new basis. 

Tbe learned advocate did not take tbe 
further ground taken before tbo trial Court 
that time in any case was saved under 8. 14, 
Limitation Act, because of tbe time taken 
in prosecuting litigation in good faitb in 
Suit No. 882 of 1931 and Civil Appeal No. 122 
of 1932 , and we have no doubt that this point 
was not taken because it would not have 
been sucoeesful. It is true that the learned 
Judge dealt but briefiy with the case that is 
now made the foundation of tbe appeal, 
that tbe money became due under tbe mort- 
gage deeds when tbe deeds were exeented, 
and there are curiously few reported cases 
on tbe point. Reference was made to 20 Cal 
209, ‘ but it is said that this case gives two 
alternatives : firstly, the date of the execu- 
tion of tbe deed, and, secondly, the dates of 
tbe alleged payments. Tbe sufficiency of 
this latter alternative, tbe dates of tbe 
alleged payments, is not explained in tbe 
judgment, and must, we presame, be based 
upon tbe inference that if a debtor alleges a 
payment under a mortgage deed which is 
silent as to tbe date of repayment, that date 
is presumed to be the dato on which repay- 
ment is alleged. We are not dealing here 
with any question of an acknowledgment of 
a debt in writing or extension of time. On 
tbe other band, if, as here, tbe plaintiff 
denies any repayment or offer of repayment, 
while tbe allegation of repayment by tbe 
debtor is not found proved, it is difficult to 
see how from these fa cts tbe general infe- 
1. (*91) 20 Cal 269. Nilcomal v. Kamini Kumar. 
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ronce that where no date for repayment of 
a loan 19 fixed that loan is deemed to be re- 
payable forthwith or on demand, which 
means tlie same thing, can be rebutted. 

This Calcutta case in 20 Cal 209* supports 
the finding of the Judge that in a simple 
mortgage Art. 132, Limitation Act, applies, 
and that %vh6re no date for repayment is 
given in the mortgage deed, the date is the 
date of execution of the deed. Article 132, 
Limitation Act, also applies to the case of a 
mortgage by conditional sale : 48 ALL 302.^ 
To hold otherwise would be to allow the 
mortgagee to wait for a 100 years before he 
brought his suit, though it would be obvious 
that the mortgagor would not have acceded 
to a mortgage on these terms. The learned 
advocate for the appellants relies on the 
Privy Council case in A I R 1930 P C 188® in 
support of his argument that in cases such 
as this, a mortgage by way of conditional 
sale, where no date is mentioned, the date 
for the purpose of limitation is the date 
when demand is made by the mortgagee and 
refused by the mortgagor, bub that decision 
was upon its own special facts in a case 
under a Bombay Regulation (no 5 of 1827); 
nor do we think that the Privy Council deoi. 
sion relating to penal clauses in mortgage 
bonds, which the mortgagee may or may not 
enforce as he wishes affect this case, because 
even in those cases there is some date from 
which the period of 12 years can be cal- 
iculated, namely on the expiry of the full 
'term of the bond 7 Luck 442.* The prin- 
'ciplc on which these simple mortgages are 
to bo governed, so far as the date of pay- 
ment is corjcerned, is contained in the 
Madras case in 21 Mad 139.* The Court in 
giving judgment said : 

Thoro can bo no (]oul)t hut that.undor tho gone* 
ral law, money lent, payable on domaa*!, laduo from 
tho dato of tho loan; in other words, thoro is a 
cause of action on the date of tho loan. This being 
80, wo must hold that, in a suit brought to enforce 
payment of money so lent, tho money roust bo 
taken to have become duo, within the meaning of 
the col. 3 of Art. 132 of 8ch. 2. Limitation Act. 
on tho dato of tho loan. To hold olhorwiM would 
load to an anomaly for which thoro is no justlfloa- 
tion. If it was intended that money lent on tho 
security of immovable property, though payable on 

2. ’('26) 13 A I R 1920 All 493 : 94 I 0 849 : 48 All 

302 : 24 A L J 295, Shcoram Singh v. Babu 
Singh. _ 

3. (-30) 17 AIR 1930 P C 188 : 126 I 0 417 : 67T A 
194 : .54 Bom 495 (P C), Nilkanth Balwant v. 
Vidya Naraslnb Bharatbi. 

4. (’32) 19 AIR 1932 P C 207 : 130 IC 770;69 I A 
370 : 7 Luck 442 (P C), Lasa Din v. Mt. Gulab 
"K unwar. 

5. (’97) 21 Mad 199 : 7 M L J 315, Parianna 
Qoundan v. Muthuvira Qoundan. 
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demand, should oot be BUbjeot to the general role 
as to money lent and payable on demand (Art. 69), 
the language of col. 8 Art. 182 would have been n 
framed as to make this clear. 

This case is an old case, but there is 
nothing new in the idea of a simple mortgage 
of the repayment of money charged upon 
land, and there seems no reason to distin- 
guish between money lent and payable on 
demand governed by Art. 67 or Art 69, Limi- 
tation Act, and money lent and charged 
upon land and governed by Art. 132, Limita- 
tion Act. As under Art. 57 when no time is 
fixed a loan is payable on demand — that 
is, forthwith — so when money is lent and 
charged upon land, and no time is fixed, it 
is payable on demand — that is forthwith — 
if the words “on demand” used in this sense 
mean “forthwith and without demand”, as 
they do: (i869) Johns 397,® see Mitra's Limi- 
tation Act, Edn. 12 , p. 434. We think there- 
fore that the Judge was right when he took 
the date of the execution of the deeds as the 
dates from which to calculate limitation, and 
we dismiss the appeal with costs accordingly. 

G.N./r.K. Appeal dismissed. 


6 . (1859) .Tohna 897 : 6 Jar (N 8) 976 : 7 W B 730 : 
123 R R 105, Jackson v. Ogg. 


il:(28) A. I. R. 1941 Sind 160 
Davis 0. J. and Lobo J. 

Pir Moosajan PtV Aka Muhammad 
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Bachayo Silu and others— Opponents. 

Criminal Beva. Appln. No, 71 of 
on I9fch July 1940, to revise order of Aadl. oesB. 
TJ!o%y^6:Dl. 29th November 1939. 

• fa Criminal P. C. (1898). S. 350 (1). ProvUo 
(a) and S. 350 (l)_Distinction 

rti Q 350 (1) proviso (s) and S. dow UJ 

explained-Magistrate recommencing trial under 
|*T50 (1) lea/es everything in previous tr « 

behind-But when he 'r'some of 

Proviso (a) and accused ® heard be 

witnesses to be continues trial 

does not 5®®®*""!*"“ *r-Ac®«®®‘’ 
beeun by his predccesso rc-hcard 

witnesses to be re-summoned and re he. 

under S. 350 (1). u annulled 

framed in previous jf-charged but 

but subsists— Accused ca can be 

ho may be 

f;r.ae'r^"brr.nSysom. of 

re-summoned and re-heard. 

Tho offoct of an 

ra-summoDing and « bwri 8 as where a 

8. 350 (1), proviso (a) is yndor 

Magistrate himself ^.oommoDCOs" a 

8 850(1). When * Magis^aW thing la the 

b^h'i'id bu. -ben be commencea 
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aroccedlDga uodct 8. SBO (1) Proviso (a) and the 
accused demands all or some ol the witnesses to to 
re-summoned or ro-hcard, ho docs not do so. Ho 
does not recommence the trial. Ho continues the 
-trial begun by his predecessor. The effect of an a^ 
cased .demanding that the witnesMs should to 
re-summoned and re-beard under 8. 850 (1) Proviso 
(a) is not to annul a charge already framed in pre- 
vlous proceedings; the charge subsists and the ac- 
cused may bo acquitted: theycannotto discharged. 
No distinction can bo drawn between a case where 
au accused wants all the witnesses re-summonc^ 
and re-heard and a case where an accused w.ant8 
only some witnesses re-summonod = 

i'88) 20 A I R 1933 Oudh 8C. Rel. on; (26) 13 A 1 K 
1926 Bind 158;{‘34) 21 A I R 1934 Sind 106 and 
(■37) 24 A I R 1937 Bom 66. Expl., 

Com law referred. JP 161 C 2 ; P 162 0 1] 

(b) Criminal P. C. (1898) — Iijterpretatlon - 
•Interpretation of sections should be first sought 
in their wording (Per Lobo J.). 

Where the language of a statute is plain and 
UDamblguous. it Is idle to seek for a Mustruction 
outside the limits of tho statute and bj reference 
to tho intention of Iho Legislature. Hence, where 
ft section of the Criminal Procedure Code calls for 
interpretation it is far more satUfaototy to seek 
that interpretation first in tho wording of the sac- 
tlon Itself rather than to base it on general consl. 
derations of tbo intention of the Legislature (87 
24 AIR 1937 Bind 129 (FD). Rel. on. t? 2^- 

Partnanand KuHdanwuiI — for Appli^nt. 
Parlabrai D. Punuiani, Adiocale Gencral — 

lor tbo CrowDs 

Davis C. J.— This is a revision applica- 
•tion against an otrler of tbo Additional Ses- 
sions Judge, Ilydorabwl. refusing to order 
further enquiry into a case against the five 
opiKineuts under S3. 823. 321 and other sec- 
tions of tho Penal Code on the ground that 
they have boon acquitted by tho lost of a 
Bories of Magistrates before whom tho case 
had c 9 mo. It was argued before the Addi- 
tional Sessions Judge, as it was argued 
before us, that the effect of an accused 
demanding, as ho has the right to demand 
under proviso (a) to 8. 850 (i), Criminal P. C., 
that all the witnesses should bo re-sum- 
moned and re- heard by the Magistrate to 
whom a part-heard case has been trans- 
ferred, is to annul all tho previous proceed- 
ings in tho case. Therefore, if a charge has 
been framed in the previous proceedings 
that charge is deemed to bo annulled so 
soon as the Magistrate agrees to the ac- 
cused’s request and resummons the wit- 
nesses, in tho later proceedings, and, as in 
this case, in the later proceedings no charge 
was framed, the accused should have been 
discharged and not acquitted. Curiously 
enough, there is little authority directly on 
the point, and wo have been referred to a 
number of decisions in unauthorised reports 
for and against the view that the effect of 
1911 8/21 & 22 
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the re-summoning of witnesses under pro- 
viso (a) to 8. 350 (1), Criminal P. C., is to 
annul previous proceedings before other 
Magistrates including a charge, if one has 
been framed. Hence the Magistrate in the 
later proceedings tries tho case, as the com- 
mon phrase is “de novo” and he may dis- 
charge the accused. He need not acquit 
them, as he must do, if the charge framed 
in tho earlier proceedings is deemed to sub- 
sist for the purpose of the later proceedings. 
Briefly, it is argued, tbo effect of an accused 
person demanding the re-summoning and 
re-bearing of witnesses under proviso (a) is 
the same as where a Magistrate himself 
recommences a trial under sub-s. (i) of S. 350, 
Criminal P. C. 

We have also had cited to us cases from 
unauthorised reports to suppoist the cou- 
trary view, namely that the effect of an ac ( 
cused demanding that the witnesses shouldl 
be re-summoned and re-heard under pro 
viso (a) is not to annul a charge already 
framed in previous proceedings; the charge| 
subsists and.the accused may be acquitted;i 
they cannot be discharged. The majority o( 
these rulings proceed foe the most part on 
the general principle that the purpose of 
S. 350 , Criminal P. C., is that a case should 
be decided by a Magistrate who has re- 
corded the evidence and he must be left 
free, irrespective of the action of bis pre- 
decessor, to deal with the case as he thinks 
proper. The contrary view however is sup- 
ported by a stricter reference to tbo words 
of the section itself. 

I do not however think it necessary to 
refer to more than two Sind coses, one 
Madras case, one Bombay case and one case 
from Oudh, for, it appears to mo that the 
difference in the wording of sub-s. (1) of 
S. 350 and proviso (a) coupled with the fact 
that no distinction is made in proviso (a) 
itself between a case where all the witnesses 
have been re-summoned and re-heard or 
only some, leads to the conclusion that 
when a Magistrate “recommences” a trial 
in the words of the section, under sub-s. U) 
he leaves everything in the previous trial 
behind, but when he commences proceed- 
ings under proviso (a) and the accused 
demands all or some of tho witnesses to be 
ro-summoned or re-hoard, he does not do 
so. Ho does not recommence the trial. Ho 
continues the trial begun by his predecessor. 
Merely the witnesses are to be re-eum- 
moned and re- heard as the accused demands, 
80 that the Magistrate can himself see and 
hear the witnesses and record their evidence. 
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but all this evidence is related to the charge 
already framed by his predecessor if a 
charge has been framed. Indeed, the learned 
advocate for the applicant conceded that if 
the accused demanded that some only of the 
■witnesses should be re-summoned and re- 
heard, the charge if framed in the previous 
proceedings would subsist for the purpose 
of the second trial, as clearly it must, for, 
upon the evidence of some only of the wit. 
nesses it might be that a charge could not be 
framed. He argued however that if all the 
witnesses were to be re summoned and re- 
heard, the charge would not subsist; and 
when asked how it would be if an accused 
asked for seven out of eight witnesses, he 
was compelled to say that either an accused 
would not be so foolish or the charge in the 
previous proceedings would subsist. 

It is, in my opinion, upon a proper reading 
'of the section, quite unnecessary to draw 
|this arbitrary distinction between seven or 
eight witnesses or some or all. Proviso (a) 
draws no such distinction, an<I' I see no 
reason why I should do so. So far as the 
two Sind cases are concerned , there is a case, 
20 S 1/ R 50,* and though that case may be 
used in support of the argument that the 
position is the same where a Magistrate suo 
motu re-coromences a trial under sub.s. (l) 
of S. 350. Criminal P. C., or re. summons and 
re-hears all the witnesses under proviso (a), 
this question as to whether a charge framed 
in the previous proceedings is annulled when 
proceedings are taken under sub-s. (l) and 
subsists when proceedings are taken under 
proviso (a) was not considered and decided. 
All that was decided was that an accused 
is entitled to demand that all the witnesses 
shall be re-summoned and ro-heard in any 
case and not only in a case where a charge 
has been framed. 

The second Sind case, 28 S L R 289,* follows 
the line of cases differing from the Madras 
case in 38 Mad 685* which took the view that 
“trial” in proviso (a) in 8.850 (l). Criminal 
P. C., meant the proceedings after the charge 
has been framed and that before a charge 
had been framed there was no “trial” within 
the meaning of the proviso. Therefore, if a 
case was transferred from one Magistrate to 
another or was the subject of the s uccession 

1. (-26) 13 AIR 1926 Sind 168 ; 92 I C 748 : 27 Cr 
L J 332 : 20 8 L R 60, Sldik Khairmahomed v. 
Ahmedali. 

2. ('34) 21 AIR 1934 Sind lOG : 161 I C 213 : 86 
Or L J 1261 : 28 a L R 239, Labhsing v. Emperor. 

3. (’16) 2 AIR 1915 Mad 23 : 26 I C 1001 : 16 Cr 
L J 673 : 38 Mad 685 : 27 U L J 689, T. Btiramnlu 
y. Krithca Row, 


of one Magistrate to another before a charge 
had been framed, the accused had no right 
to demand that the witnesses should be re. 
summoned or re. heard. From that position 
it was not difficult to argue that as the right 
under proviso (a) could be exercised only 
after a charge bad been framed, the charge 
in the first trial subsisted for the purpose of 
the second trial. The Bombay case, I L R 
{1937) Bom 211,* refers to and differs from 
the Madras case on the point that proviso (a) 
can only apply to a case where a charge has 
been framed, but though the learned Judge 
referred to the fact that though a charge 
bad been framed in the first proceedings the 
Magistrate discharged the accused as opposed 
to acquitting them in the second proceed- 
ings, a decision on this point was not neces- 
sary to the case because it was a case of 
awarding compensation under S. 250, Gri. 
minal P.C.,and thisconld be done if accused 
were discharged or acquitted. 

Lastly, I refer to 8 Luck 280,® where the 
learned Judge distinguishes between a case 
where a Magistrate decides to re-commence 
the trial suo motu under sub-s. (l) and the 
accused asks for witnesses to be re- summoned 
and re.heard under proviso (a) in which 
case the charge framed in the previous pro. 
ceedings stands. The learned Judge refers 
in his judgment to the fact that the accused 
did not want to re-summon all the witnesses 
but only some and appears to distinguish 
between this case and a case where the 
accused wants all the witnesses re-summoned 
which would amount to a trial de novo, 
but, in a later passage in his judgment, the 
learned Judge appears to draw no distino. 
tion between a case where an accused wants 
all the witnesses re-summoned and re-hearu 
under proviso (a) and a case where an 
accused wants only some witnesses re- 
summoned and re-heard and with les^ct. 

I agree with that view because th« words 
in the proviso themselve? make no differ^ 

but put both cases on the 
Indeed, I should nob use the words de novo 
trial" with respect to J case under proviso (a> 
at all. I should use the words used in the 


Sing than to the ^-ts of tbe^c^ 
Jstra^^a. Mr. Bi^- 

Dagdu Govindshet \ *192 : 3* 

f. Emporor. 
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He heard the cose and framed a charge, and 
the case then came before his successor Mr. 
Shewararo . The accused then exercised their 
right under proviso (a) and all the witnesses 
were re-sutnmoned and re-heard. The case 
was then transferred from Mr. Shewaram to 
Mr. Agha, Sub-Divisional Magistrate, Hala; 
but ho was transferred and was succeeded by 
Mr. Nabi Baksh who succeeded also to this 
case. The opponents did not claim what is 
called a "de novo trial,” that is to say, 
they did not ask that all the witnesses 
should be re. summoned and re-beard, and 
on the ending of the Additional Sessions 
Judge made on the admissions of the advo- 
cates concerned, Mr. Nabi Baksh did not re- 
commence the trial within the meaning of 
Bub-s. (1) as he was entitled to do. He 
acted partly on the evidence of the com- 
plainant recorded by his predecessor and re- 
summoned and re- heard the other witnesses. 
Ho did not therefore "re. commence” the 
trial within the meaning of sub-s. (l) when 
it could be argued that as the trial re com- 
roenced, so the charge in the previous trial 
was part of proceedings that had been law- 
fully discarded and was to be ignored. The 
proceedings before Mr. Nabi Baksh were in 
effect merely a continuation of the proceed- 
ings before Mr. Bijlani by whom a charge 
bad been framed, so that Mr. Nabi Baksh, 
when he took notice of this charge end re- 
lated the evidence before him or recorded 
by him to this charge, acted quite properly 
when finding that the charge could not be 
sustained upon the evidence, be acquitted 
and did not discharge the accused. I think, 
therefore, the learned Judge was quite 
right when be found that the accused had 
been acquitted and not discharged and re- 
fused therefore to order further inquiry 
as he might have done had the accused 
been discharged and not acquitted. I think, 
therefore, this revision application should be 
dismissed. 

Lobo J. — I concur. This is an applica- 
tion to revise an order of the Additional 
Sessions Judge of Hyderabad whereby he 
rejected an application under section 48C, 
Criminal P. 0., and declined to order fur. 
ther inquiry into the case of Crown (Pir 
Moosajan) v. Dachayo and four others, in 
which the Sub- Divisional Magistrate of Hala 
bad mode an order purporting to be under 
8 . 258 , Criminal P. C., acquitting the ac- 
cused. The learned Additional Sessions 
Judge states : 

Accordingly I bold that the order ol acquittal Id 
the prosoDt case did Dot amount to ao order of dis- 


charge and that no further enquiry can be ordered 
under 8. 486. Crimloal P. C. The application 
stands dismissed. 

For a proper understanding of the im- 
portant legal point involved in this revision 
application, the circumstances loading up to 
it need to be set out. The applicant, Pir 
Moosajan laid information before the police 
upon which after investigation the police 
challanod the opponents before the Resident 
Magistrate of Hala under Ss. 3-23, 324, 148, 
341, 842 and 110 , Penal Code. The Resident 
Magistrate was then one Mr. Bijlani. The 
case proceeded before Mr. Bijlani for several 
months and a charge was framed by him 
under S. 254, Criminal P. C. Before any fur- 
ther progress could bo made Mr. Bijlani 
was transferred and succeeded as Resident 
Magistrate by one Mr. Sbewaram. ^'hen 
this Magistrate commenced the proceedings 
in this case the opponents under proviso (a) 
to S. 350 (l). Criminal P. C., demanded that 
the witnesses bo re- summoned and re. beard 
and the demand was complied with. The 
complainant was examined and cross-exa- 
mined afresh but at this stage the cose was 
transferred to the Sub. Divisional Magis- 
trate of Hala, Mr. Agba. Very shortly 
theroafterand before Mr. Agha even took up 
tbe case be was transferred and succeeded 
as Sub. Divisional Magistrate, Hala, by Mr. 
Nabibux. Before Mr. Nabibux the oppon- 
ents did not repeat their prayer under pro- 
viso (a) to S. 350 (1), Criminal P. C., and 
Mr. Nabibaksh proceeded with the case from 
where it had been left by Mr. Shewaram. 
He examined tbe complainant further and 
completed his evidence, be ro-beard the 
remaining witnesses and ultimately passed 
an order acquitting the opponents under 
S. 253, Criminal P. C. Against this order the 
applicant applied in revision to the Sessions 
Court of Hyderabad contending that tbe 
order of the learned Sub- Divisional Magis- 
trate, Hala, was really one of discharge under 
S. 253, Criminal P. 0., that the order was 
wrong and that further inquiry should be 
ordered. It is. tbe dismissal of this applica- 
tion that the applicant seeks to have revised 
in the matter before us. 

The contention of the learned advocate 
for the applicant is this; under S. 350 (l), 
Criminal P. C., the succeeding Magistrate 
"may re-summon the witnesses and recom- 
mence the inquiry or trial;” proviso (a) to 
8 . 850 (1) enables an accused person to de- 
mand tbe adoption of this procedure should 
the succeeding Alagistrate not adopt it suo 
motu. The right of ao accused person in 
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this matter under the proviso is co-extensivo 
Trith the power conferred on the Magistrate 
by suh-s. (i) of S. 350, Criminal P.C. When, on 
demand by the accused, the witnesses are 
re summoned the previous proceedings, even 
including a charge if one has been framed, 
are wiped out and the Magistrate starts 
with a clean slate, he recommences the 
trial. In the present case when Mr. Sbewa. 
rain on demand by the accused (opponents) 
resummoned and started re-hearing the 
prosecution witnesses, the entire proceedings 
held by Mr. Bijlani including the charge 
framed by him were wiped out. Mr. Nabi. 
bux merely continued the proceedings start- 
ed by Mr. Shewaram and the order of Mr. 
Nabibux terminatingtbese proceedings must 
therefore be deemed to be an order of dis- 
charge under S. 253, Criminal P. C., for no 
charge was framed by him under S. 254, 
Criminal P. C. In support of his contention 
the learned advocate for the applicant relied 
first on the Bench decision of this Court 
before it became a Chief Court in 20 S L R 
50.^ But the point decided in that case was 
entirely different as will appear from the 
following passage in the judgment : 

Deforo tbo Resident Magistrate, tbo accused in 
the case exercising the option given to them by 
proviso to S. 350, Criminal P. C., claimed wbat is 
usually known as a do novo trial. Tbe learned 
Resident Magistrate bas acceded to tbeir request 
and proposes to bold a do novo trial. Against this 
order the applicant, wbo Is tbe complainant In tbo 
case, applies in rovision to this Court and tbe 
point made by bis counsel before us Is that tbe 
learned Resident Magistrate has no right to re exa- 
mine and re-croBS-examino the prosecution wit- 
nesses in the case: that under S. 350 nil bo can 
legally do Is to allow further cross-examination of 
tbe complainant and tbo other prosecution wit- 
nesses and generally to proceed with tbo case from 
tbo stage where tbo charge was framed. 

This cootention was held to be incorrect 
aucl the application for revision was on that 
ground alone dismissed. Tbe judgment in 
this case in 20 s L R 50‘ is mine and it may 
be said that there are certain passages in 
that judgment which to some extent justify 
tbe reliance the learned advocate for tbe 
applicant places upon them in supporting 
his contention. For instance I have said : 

Section 350, Criminal P. C., appears to us to bo 
perfectly clear as to wbat tbo duties of a Magis- 
trate are to whom a case bas Leon transferred by 
another Magistrate who has beard it In part. 
Under sub-s. (1) of that section, the bfogistrate bas 
a discretion to resummon tbe witnesses and recom- 
mence tbe enquiry or trial. If, however, he does 
not do so suo motu bo Is bound to do so if asked 
by the accused under proviso (a) to 8. 860 which 
states; "In any trial the accused may when tbe 
■econd Magistrate commences bis proceedings, 


demand that the witnesses or any ol them to bo 
resummoned and rebeard.” 

The case in 28 s L R 239* which was re- 
ferred to by tbe learned advocate for the 
applicant is again of no assistance to his 
argument. All that that case decided was 
that the contention, that in a warrant case 
proviso (a) to S. 350 (i), Criminal P. 0., had 
no application and could not be availed of by 
an accused person unless a charge had been 
framed as till then there was no ‘trial’ of 
the accused person, was unsound and that 
the expression "any trial" in the proviso was 
wide enough to include proceedings taken against 
an accused persoo In a warrant case prior to tbo 
framing of a charge against him and an accused 
person bas an unfettered right even before tbe 
charge is framed against him to demand that tbe 
witnesses ozaminod b; a Magistrate who has been 
transferred should be re^summoned and re^ezamln* 
cd before bis 8ucce$sor« 

The learned advocate for the applicant 
has also referred us to a series of cases 
reported in unauthorized law reports in 
which certain Judges of various Courts 
in India appear to have taken a view of 
8.350, Criminal P. C., similar to that con- 
tended for by the learned advocate : A I R 
1933 Pesh TS,** 20 Cr L J 688,' 20 Cr L J 820,® 

A I R 1925 Mad 174,® A I R 1925 Mad 1280,'® 

A I R 1927 Mad 8l" and A I R 1931 Nag 89** 
are some of these cases; but with all res- 
pect to these learned Judges, the plain 
language of S. 350, Criminal P. C., appears to 
me to be against that interpretation and 
their decisions appear to be based more on 
general considerations of the intention of 
the Legislature than on a consideration of 
tbe wording of the section itself. I think it 
far more satisfactory in a matter such as 
this where a section of the Criminal 
cedure Code calls for interpretation to seek 
that interpretation first in the wording of 
the section itself. It bas been held by tbeir 
Lordships of the Privy Ck)oncil that where 
the language of a statute is plain and 
unambiguous it is idle to seek for a oon^ 
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strnotion outside the limits of the statute 
and by reference to the intention of the 
Legislature. In 82 S L R 567, the learned 
Chief Judge, then the Judicial Commissioner 

of Sind, stated : , . . ^ 

In my opiulon therefore to read into sqd-b. iij 
tbo words ’‘good faith” is to read into the sub- 
section words which the Legislature purposely 
omitted. If subsequent eTents show that the pro- 
tectloD afforded by the Act as now amended is too 
wide, the Legislature may amend the Act, but it is 
our duty to respect the intention of the Legislature 
as expressed in its enactments. It is our duty to 
interpret and apply the laws but it is not out duty 
to amend them. It is not our duty to vary tbo 
words of tbo statute in an endeavour to meet a 
particular case. ^ , ... .. 

Section 850, Criminal P. C., deals with the 
procedure to be adopted whenever any 
Magistrate after having heard and recorded 
the whole or any part of the evidence in an 
inquiry or a trial ceases to exercise jurisdic- 
tion therein and is succeeded by another 
Magistrate who exercises such jurisdiction. 
It provides Drst that the Magistrate so sue- 
Deeding may act on the evidence so recorded 
h) his predecessor or partly recorded by his 
predecessor and partly recorded by himself 
or that he may ro-summon the witnesses and 
re. commence the inquiry or trial. Nothing 
can be more plain than the language em- 
ployed in this sub. 8. (l) of S. 350, Criminal 
P. C. The succeeding Magistrate may merely 
continue the case from the stage where it 
has been loft by the Magistrate whom be 
succeeds or he may recommence the inquiry 
or trial by re-summoning the witnesses. 
Proviso (a) to S.850 (U, Criminal P. C., pro. 
vides that : 

Id ony trial the accused may when the s^ond 

MaglstratocommenceshisprooeedlDgs, domand that 

the witnesses or any of them be to-summooou and 
ro*h6ard« 

Obviously the proviso is intended to give 
an accused person the right to insist that 
the Magistrate who tries him should himself 
hoar all the witnesses who depose against 
him and have the advantage of marking 
their demeanour. If, therefore, the Magis- 
trate under sub-fl* (l) of 8. 850, Criminal 
P. 0., should desire to act on evidence partly 
recorded by his predecessor, under the pro. 
viso» the accused in the case has the right 
to demand that he should not do so. but 
that he should re summonand re hear all or 
any of the witnesses. Where under sub-s. (i) 
of s. 350 . Criminal P. C.. the Magistrate re- 
summons the witnesses who have already 
been examined by his predecessor the Legis- 


13 (’87) 24 A I R 1937 Siod 129: 169 I C 274: 88 
Or L J 723 : 32 S L B 567 (F B), Nuralbaqsbah 
T. Emperor. 


latnre states in so many words that be recom- 
mences the inquiry or trial, but no such 
words are used in proviso (a) if on the 
demand of an accused person the Magis- 
trate re summons and re- hears all or any of 
the witnesses. The omission cannot be said 
to be accidental ; it is clearly intentional, 
and to my mind it is clear on a comparison 
of the wording of sub-s. (l) of S. 350, Crimi- 
nal P. C., and the wording of proviso (a) 
that whereas it was intended by the Legis- 
lature that the succeeding Magistrate should 
have the power to recommence an inquiry 
or trial, the accused should have no such 
corresponding right to compel the Magis- 
trate to recommence the trial, but that he 
should have a right only to insist that the 
succeeding Magistrate should himself bear 
all the evidence that has been led against 
him by the prosecution. To my mind, it is 
idle to contend that under the proviso when 
an accused person demands that the wit- 
nesses be re-summoned and re-heird the 
entire proceedings of bis predecessor are 
wiped out and the Magistrate must begin 
with a clean slate. The proviso states that the 
accused may demand that the witnesses or 
any of them be re-snmmoned and re-heard. 
Suppose, in any case where six witnesses have 
been examined by the prosecution and the 
accused under proviso (a) demands of the 
succeeding Magistrate that only one of them 
or two of them be re-summoned and re- 
heard, bow can it be said that the entire pro- 
ceedings of the predecessor of the Magistrate 
are wiped out? And surely it cannot be con- 
tended that these proceedings are wiped out 
in the case when an accused person demands 
that all the witnesses be re-summonei and 
re-beard and the proceedings are not wiped 
ont when the accused demands that only 
some of the witnesses be re-summoned and 
re-heard. I think it clear therefore that in 
interpreting proviso (a) to S. 350 fl), Criminal 
P. C., it is not permissible to go beyond the 
language of that proviso, language which 
is clear and unambiguous. The entire right 
of an accused person in the circumstances 
contemplated and provided for in S. 350, 
Criminal P. C.. is to demand that the Magis. 
trate who is to try him and pronounce judg- 
ment in his case should himself have seen 
and heard all the witnesses who depose 
against him. 

Nor does such an interpretation involve 
any practical difficulty. If some of the wit- 
nesses have already been examined by a 
preceding Magistrate and the accused has 
demanded that those witnesses be re-eum- 
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iiioned and re-heard thoir depositions when 
ro-summonod and re-heard are to be substi- 
tuted for their original depositions, but apart 
from this, the proceedings of the preceding 
Magistrate form part and parcel of the 
record, and if these proceedings include a 
charge, the charge is unaffected by the fact 
that the Court complies with the demand 
of an accused person under proviso (a) to 
s. 350 (i), Criminal P. C. If by reason of 
the evidence recorded by the succeeding 
Magistrate he considers that that charge 
needs amendment he has the power of 
amending the charge under S. 227, Criminal 
r. C. If on the evidence which he records 
he is of opinion that the charge cannot be 
sustained he will acquit the accused under 
S. 258, Criminal P, C. I can therefore see no 
difficulty whatever in construing s. 350, Cri. 
minal P. C., in accordance with the plain 
meaning of its unambiguous language. In the 
present case therefore the order passed by 
the Sub. Divisional Magistrate of Hala, Mr. 
Nabibux, clearly amounts to an order of 
acquittal under s. 258, Criminal P. C., and 
the learned Additional Sessions Judge of 
Hyderabad was therefore right in refusing 
to order further inquiry into the case under 
S. 438 , Criminal P. C. I accordingly agree that 
this revision application must bo dismissed. 

g.n./r.k. Application dismissed. 
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Davis C. J. and Lobo J. 

Topanmal Itajomal and another — 

Plaintiffs — Appellants 

V. 

Gordhandas Panwalmal and others — 
Defendants — Respondents. 

Second Appeal No. 40 of 1938, Decided on 20th 
May 1940, against judgment passed by Assistant 
Judge. Sukkur, D/- 4th June 1988. 

(a) Limitation Act (1908), S. 7 _ Suit by 
father as manager of joint family to recover 
debt due to joint family — Minor son unneces- 
sarily joined as co-plaintiff -- S. 7 does not 
apply. 

Section 7 Iti not intended to apply to a case 
whore a suit is brought by tho father ns manager 
of .a joint Hindu family to recover a debt due to 
tho joint Hindu family, and where tho father and 
manager quite unnecessarily joins his minor son 
as CO- plaintiff and appoints himself as next friend, 
for the section is intonded to apply to a case 
whe-ro each of tho several persons Is jointly en- 
titled to file a suit : 8G Mad 295 (P C) ond (*25) 
12 A 1 R 1926 Mad 78, Dist\ng. [P 107 0 1; 

r> . . P 168 C 1) 

i.>ut It does not nocessarlly follow that every 
«it which a Hindu father brings for himself and 
next friend for hia minor son is a suit by a 
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a iolat Hindu family to ». 
cover a debt due to the joint Hindu famUy and 

Barily and the lather a appointment as next friend 
IS unnecessary. Court is not justified in such a 
matter in acting merely on tho ground of a pre- 
sumption of jointness. fp iaq n n 

(b) Decree Binding _ Executing Court 
sbould not go behind decree* 

The executing Court should not go behind a 
decree to ascertain the facts to find out whether 
decree is nullity. [P o 2] 

Rainchand N. Sadarangani — lor Appellants. 

Lulld — for Bespoodeots* 

Davis C. J. — This is an appeal against 
the judgment of the Assistant Judge at 
Sukkur who set aside an order of the Sub- 
bordinate Judge at Jacobabad, dismissing an 
execution application on the ground that it 
was time. barred. The decree sought to be 
executed was a consent deoree passed as 
long ago as 16th November 1927, and it was 
sought to be exeouted for the first time on 
I4bh October 1936. On the face of it, it was 
time. barred, but the decree.holder claimed 
to be able to execute it because be was a 
minor when it was made ; bis father repre- 
sented him as next friend and could not, of 
bis own right, by reason of 0. 32, R. 7, Civil 
P. C., have given a valid discharge. The 
Subordinate Judge relied on 62 Bom 441^ 
and 41 ALL 485,* and was of the opinion 
that where a suit is brought by a Hindu 
father, the manager of a Hindu joint family, 
for himself and by bis minor son whom be 
represents as next friend, the father can at 
all times as manager of the joint Hindu 
family give a valid discharge for himself 
and bis minor son, and it matters not that 
he could not as next friend consent to a 
compromise without the leave of tho Court 
under 0 . 32, R. 7, Civil P. C., or that he 
could not under 0. 32 , B. 7, Civil P. 0., as 
next friend receive money without the 
leave of the Court for he had all the time 
the capacity as manager of a joint Hindu 
family to do so. 

The appellate Judge, however, took an- 
other view relying on the Privy Council 
case in SO Mad 295* and 47 Mad 920.‘ In 
neither 36 Mad 295* nor in 47 Mad 920* was 
tbo wider aspect of this question of this 
dual capacity considered or discussed at any 

1. (’29) 10 A IB 1929 Bom 13 : HO I 0 276 : 62 
Bom 441 : 30 Bom L B 537, Supdu DaulaUing 

V. Sakharam Ramji. , ^ m 

2. (’19) 6 A I R 1919 All 209 : 49 I C 990 : 41 All 

435 : 17 A L J 649, Ball Ram v. Niadar. 

3. (’09) 36 Mad 295 : 19 I 0 615 : 40 I A 132 . 26 
M L J 160 (PC). Ganoaha Bow 

4 . (’25) 12 A I R 1926 Mad 78 • 82 I 0 7M . 47 
Mad 920 : 47 M L J 839. Laksbmanan Ch«Wr 

Subbiah 


ToPANMAL V. Gobdhandas (Davis C. JJ 


mi 

length, (or, if we accepted the argament of 
the learned advocate for the appellant, it 
would only be necessary for a ncanager of a 
joint Hindu famUy to join bis infant son 
with him as plaintiff in a suit, and to ap. 
point himself as next friend for the law of 
limitation to be extended in his favour for 
many years. Our view is that S. 7. Limita- 
tion Act, is not intended to apply to a case 
whore a suit is brought by the father as 
manager of a joint Hindu family to recover 
'a debt due to the joint Hindu family, and 
where the father and manager quite un- 
■Decessarily joins his minor son as co- 
Iplaintiff and appoints himself as next friend. 
!(or, we think that section is intended to ap- 
'ply to a case where each of the several per- 
sons is jointly entitled to file a suit, but 
the father as manager of the joint Hindu 
family is alone entitled to institute a suit. 
The minor has no right to interfere in the 
management of the joint family affairs in- 
cluding the institution of a suit, so that if 
it were clear that this suit w-os a suit 
brought by the father as manager of the 
joint Hindu family for a debt due to the 
joint Hindu family, wo do not think the 
fact that he quite unnecessarily chose to 
join his minor son as co-plaintiff and to 
appoint himself as next friend would make 
any difference to the law of limitation, and 
time would not be extended Under the pro- 
visions of S. 7. Limitation Act. It is true 
that there are words used in 30 Mad 295 at 
p. 303, which are wide enough to cover any 
case where the father and manager of a 
joint Hindu family joins bis minor son as 
CO. plaintiff, appoints himself as next friend 
and thus assumes in the suit a second or 
dual capacity subject to the restriction of 
the appropriate provisions of 0 . 32, Civil 
P. C. In the course of that judgment 
their Lordships of the Privy' Council said 
(page 303) ; 

Tbo Courtfl ia India seem to think that because 
Raiaram was a party to tbo suit ol 1886 and waa 
also guardian ad lllom for his minor sod. who was 
a member ol the joint family whom B8]a»m was 
representing, it was open to him to entor Into the 
compromise in bis persona! capacity, and as it was 
a bona fide settlement of a disputed claim, it became 
biodiDg OD tbo minor by virtue of bis bavJog actsd 
as the managiog memtif of tbo family# How far 
the acts of a father or managing member may 
afloct a minor, who Is a party to Iho suit represent- 
od by another person as next friend or guardian 
ad lium is a question which docs not arise m tbo 
case, and their Lordships are not called upon to 
oipress an opinion on It. But they consider it to 
bo clear that when he himself is the next friend or 
guardian ol the minor bis powers are controlled by 
.the provleloDS ol the law and he cannot do any act 
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in his capacity of father or managing member 
which he is debarred from doing as next friend or 
guardian without leavo of the Court. To hold other- 
wise would be to defeat the object of the enact- 
meat# 

But those words must be limited to the 
facts of the case before their Lordships, 
and the case before their Lordships was a 
case of partition. Any coparcener of a joint 
family can sue for partition as any coparce- 
ner cannot usurp the authority of the 
manager and sue (or a debt, so we think 
this case in 3G Mad 295* is to be distinguish- 
ed from a case where a father and manager 
of a joint Hindu family quite unnecessarily 
joins bis infant son as co-plaintiff and 
assumes as next friend a dual capacity. The 
case in 47 Mad 920* follows the ruling in 
3C Mad 295.* We think therefore that the 
learned appellate Judge wrongly relied on 
those two Madras cases, and we think as- 
Burning that this execution application was 
of a decree in a suit brought by a father 
and manager of a joint Hindu family with 
his minor son as co-plaintiff and himself as 
next friend, the Subordinate Judge was 
right when he relied on 52 Bom 441^ and 4i 
all 435.* 

In the Bombay case in 52 Bom 4il,' the 
learned Judges held that in the execution 
of a decree in a suit brought by appellants 
1, 2 and 3, minora, represented by their 
next friend, appellant 4. Mansing, who was 
also the manager of the joint Hindu family 
and himself a plaintiff time ran from the 
date of the decree against the manager and 
the minors because the manager represent- 
ed the joint family and could give a valid 
discharge without the concurrence of the 
minors. Tbo case in 36 Mad 295* was not 
mentioned nor considered in that judgment. 
Similarly in the Allahabad case in 41 ALL 
435 * the decree-holder, the father, died 
during execution proceedings leaving two 
sons, one a major and one a minor. The 
son who was a major applied to be brought 
upon tbo record as legal representative in 
bis .own right and as next friend of bis 
minor brother, bat before hia application 
was granted, the son who was a major died, 
and when some seven years after the son 
who was a minor, having attained majority, 
sought to execute the decree, it was held 
that his application was time-barred, hia 
brother who was a major and head of the 
joint family was competent to give a valid 
discharge without the concurrence of the 
minor. It is true that in this case the elder 
brother had died before bis application was 
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prfiDt6d, but ths lo&rood Judge on pa'^e m 
eaid : “ 

I (3o not think any purpose would be served by 
my discussing the various cases to which we were 
referred in the course of argument. All cases ante- 
rior in date to the passing of Act No. 9 of 1908 
require to be reconsidered in the light of the words 
then inserted in S. 7 of the said Act. The Madras 
case on which the lower appellate Court has relied 
IS directly in point and supports the decision 
arrived at. I do not think there is any case of this 
Court to the contrary; the learned Munsif relied 
on a case the facts of which were materially difle- 
rent, in that the period of limitation for a fresh 
application for execution began to run against 
decree-holders all of whom were minors. This 
Court has never hold, and I think would be most 
reluctant to hold, that in all cases in which a fresh 
period of limitation opens as against a number of 
decree-holders, members of one and the same 
family, one of whom happens to be a minor, it is 
open to the remaining decree- holders to remain 
quiescent for a period which might well extend to 
18 or 20 years, and then to put forward the said 
minor, after ho had attained majority, to execute 
the whole decree for their 1-enefit as well as his 
own. I do not see how wo could hold the present 
application to bo within time without, in clTect, 
committing ourselves to . •some such proposition as 
the above. The ingenious argument addressed to 
us on behalf of the appellant seemed to me to be 
based, in the last resort, on the contention that 
the provisions of Ss. 6 and 7, Limitation Act 
(No. y of lyOS) must bo read so as to bo mutually 
exclusive. I do not think they are mutuallycxclu- 
sivo; the latter section supplements the former. 

Tberoforo if we were satisfied from the 
record that this was a case where a father 
suing as manager of a joint Hindu family 
for a debt duo to the joint Hindu family 
unnecessarily joined his minor son ns co- 
plaintitf and appointed himself as next friend, 
wo would, agreeing with the reasoning of 
the case in 52 Bom 441,* have restored the 
judgment of the Subordinate Judge. But 
there is yet another aspect of this matter, 
and that is, that it is not open to the exe- 
cuting Court to go behind the decree. It 
does not necessarily follow tliat every suit 
which a Hindu father brings for himself 
and ns next friend for his minor son is a 
suit by a father as manager of a joint Hindu 
family to recover a debt due to the joint 
family and that his minor son, if joined, is 
joined unnecessarily and the father's ap. 
poiotment as next friend is unnecessary. 
We do not think that wo are justified in 
such a matter in acting merely on the ground 
of a presumption of jointness. Indeed, it 
might be said that the fact that the minor 
son was joined and the father was next 
friend negatives the presumption that the 
suit is a suit brought by a father as manager 
of a joint Hindu family to recover a debt 
due to that family. The lower appellate 
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Court has not found that this was the case’ 
ihere is nothing to suggest that the decree 
sought to be executed is a nullity, nor 
should the executing Court, go behind a 
decree to ascertain the facts. We cannot, 
therefore, hold that upon the record as it 
stands before us, the judgment, debtors have 
failed on the facts of this case to prove that 
the father was not in a position to give a 
valid discharge for himself and for the 
minor whom he represented as next friend: 
G3 Cal 92.® For these reasons we think that 
the order of the lower appellate Court was 
right and the appeal must be dismissed 
with costs, and we order accordingly. 

Pj^s./r^. Appeal dismissed. 

5. ('35) 32 A I R 1985 Cal 681 : 168 I 0 66f; 63 Cal 
92, Abed Hoeaia y. Abdur RahmaD» 
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Emperor. 

CoD6rniatioD Case No. 24 and CrlmlDal Appeal* 
No. 170 of 1040, Decided on 27th Boptembor 1940, 
against conviction and sontonco of death passed 
Addl. Sess. Judge, Larkaoa, D/- 4th Jul; 1940» 

(a) Criminal P. C. (1898), Ss.208, 347and 540 
— Prosecution should call and examine before 
committing Magistrate all witnessesthey intend 
to call and examine in Sessions Court But 
failure to do so does not vitiate trial unless 
accused is prejudiced thereby. 

^Vbilo as a general rule the prosecution should 
call and examine before the committing Magis* 
trato's Court a)l tbo witnesses they intend to cal] 
and examine beforo the Sessions Court, failure to do 
so does not necessarily vitiate a trial. The 6nal 
consideration is that of prejudice to tbo accused : 
(’34) 21 AIR 1934 Lah G67, Erpl. and Approved ; 

6 L B R 129 (FB) and (’38) 26 AIR 1938 Sind 97, 
lie/. (P 172 0 1} 

(b) CriminaJ trial— Evidence — Police prose- 
cutor taking advantage of bis oiiicial position to 
question accused— Calling of Police Prosecutor 
as witness deprecated — His evidence capable 
of being dissociated from other evidence and 
ignored— Trial is not bad. 

Tho calling as a witness of a Police Prosecutor 
who had taken advantage of bis official position 
to question an accused person must bo deprecated. 
But a trial cannot bo hold to be bod on this 
ground where tho Police Prosecutor’s evidence cau 

be dissociated from other ovidence and ignored. 

[P 172 C Ij 

(c) Penal Code (I860), S. 302 — Sentence — 
Transportation held proper. 

In tbo case of a murder which Is not pre- 
meditated ond Is committed rather in panic than 
in defiance transportation for life ® 
sODienco. * 

Moliram L. Loluani — for Appellant. 

P«rl„i-rai D. i-uniMm, 
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Davis C. J.— The appellant in this case 
is one Ali Murad, and he has baen convicted 
by the Additional Sessions Judge of Larkana 
of the murder of a police sowar Muhammad 
Hossan by stabbing him in the neck, and 
sentenced to death. He was also connoted 
of offences under Ss. 224, 832 end 383, Penal 
Code, and sentenced to six months. 12 months 
and two years rigorous imprisonment res- 
pectively for these offences; though the 
printed record mentions Chutto, the co- 
accused of the appellant, twice convicted of 
offence under Ss. 224 and 853 and offences 
under SS. 224 . 882 and 833, Penal Code, (see 
lines 803 et seq.), but this appears a mistake. 
In addition to the killing of Muhammad 
Hassan, Muhammad Bakhsh, a head con- 
stable, was grievously hurt, Ibrahim, a police 
pagi, was hurt. The actual offeucesof which 
the accused were convicted, in view of the 
confusion in the printed record, are best set 
out in the points for determination and find- 
incs of the lower Court which are as follows: 

Points lor detorminalion ate: (l)\Vbetbcr Muham- 
mad Hassan died ol Injury ho recciv^? (2) Whether 
All Murad caused this injury? (3) Whether grievous 
hurt with sharp weapon was caused to Mubammaa 
IJalibab? (4) Whether All Murad voluntarily causrf 
tboabovesald grievous hurt to Muhammad Bakhsh, 
Head Constable. Polloe. a P^blicseryant n Ibodls- 
charge of hla duty as public servant? (5) Wbetbor 
hurt with sharp weapon was caused to Ibrahim/ tuj 
Whether All Murad voluntarily caused the above- 
Bald hurt to Ibrahim pagl, a public V*® 

dhebargo of bis duty os a public eeivant? (7 Whe- 
ther Ali Murad and Chutto accused IntODtionally 
oflered resistance or illegal obstruction to the law- 
fnl approhonsioD for any oflonco with which they 
were charged? (8) WbothorChuttoaccu^ assaulted 
Bub-Inspector in the execution of bis duty as such 
public servant or with Intent to prevent or deter 
h\m from discharging bis duty as such «J- 

vant? (9) Wbatoflences have been committed by 
the accused ? 

FINDINGS. 

Point No. 1.— In the affirmative. 

Point Nos. 2 to 8.— In the affirmative. 

Point No. 9. — Accused Ali Murad is guilty of 
oflences under Bs. 802. 883. 882 . 224 and occi^d 
Chuttoof oflcncesunderSB. 853 and 224. Penal Code. 

Tho case for the prosecutioo was that a 
theft was committed in tho house of one 
Sher Khan Kbusbik, a resident of Chakar 
Khushik village, taluka Dadu. on the night 
of IGth September 1939. This was discovered 
in the morning and the matter was reported 
to the Nekmard Ghulam Rasul Khushik. 
Ghulam Rasul collected a party to track 
tho footprints and they tracked them to the 
house of the accused All Murad and Chutto 
brothers. This was three miles from bbor 
Khan’s house, and be wont and reported 
the matter to the Nekmard who sent him 
to Phaka police output to report, bber 
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Khan was sent on, according to custom, to 
the police tbana proper at Bhan where he 
lodged a first report at 10 P. M. The next 
morning, I7tb September, the bead con- 
stable Muhammad Baksh. the sowar Mu- 
hammad Hassan and the pagi Ibrahim went 
to the vardat at Sher Khan s village and 
awaited authority from the Sadar Tbana at 
Bhan to investigate. This authority was 
sent through the complainant. Muhammad 
Bakhsh, the head constable, prepared the 
masbirnama of the vardat and went with 
the complainant to the villageof the accused. 
Both the accused, the appellant Ali Murad 
and bis brother Chutto were there. It is the 
case of the prosecution that the accused 
agreed to produce the property hut wanted 
to do so in the presence of their Mursbids 
Dinal Shah and Wadal Shah. Dinal Shah 
was sent for but refused to interfere; Wadal 
Shah was then sent for but he was equally 
unsuccessful. This was about 7 r. m., and 
the Sub-Inspector of Police, Mr. Kewalram. 
had by then arrived. On Wadal Shah s 
failure the Sub- Inspector asked Muhammad 
Bakhsh the head constable. Muhammad 
Hassan sowar, and Ibrahim pagi, to arrest 
the accused. Muhammad Bakhsh caught 
hold of the appellant Ali Murad who took 
out a knife and struck him on the left arm. 
He released his hold, and Muhammad Has- 
san then caught hold of Ali Murad but Ali 
Murad stabbed him on the neck. Muhammad 
Hassan fell down, and Ibrahim pagi. then 
went to arrest Ali Murad but he too was 
stabbed on the neck. After all this tho Sub- 
Inspector picked up a gun when Chutto. 
the brother of Ali Murad, assaulted him and 
was seized by Gul Muhammad. Ali Murad 
in the meantime escaped and was unsuccess- 
fully pursued by the Sub-Inspector and bis 
men. The Suh-Inspeotor then dressed the 
wounds of tho injured men hut Muhammad 
Hassan died within a short time. The Sub- 
Inspector sent bis first report to the tbana 
and the injured to the Dadu hospital. 
Masbiruamas were prepared, an inquest on 
the dead body of the sowar held, and the 
body was also sent to the hospital. The next 
day about noon the Sub- Inspector of Police 
arrived and at 3 X’. M. Ali Murad, the appel- 
lant, was arrested. 

The cose for the defence is that the case 
against him is false. Ghulam Rasul, tho 
Nekmard, has disputes with them over 
water. The appellant stated in the Sessions 
Court that he and bis brother returned 
home from their fields to find their house 
surrounded by men who said that they 
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were suspected of theft and had been direo. 
ted by Ghulam Rasul to keep watch. The 
nest day the police came and he was beaten 
with fists and kicks and abused, and then 
Uadal Rhah and Dinal Shah came who 
asked him to confess. Ho refused to do* He 
went away fearing maltreatment by the 
police. lie GsplainB an injury on bis hand 
by saying that it was a cub by a scythe 
while cutting grass. Chutto, who has not 
ajipoaled, states that he was seized by the 
police and beaten by Ghulam Rasnl's men. 
He fell down senseless. He does not know 
who caused injuries to the police. 

There can be no doubt that this unfor. 
tunate police sowar Muhammad Hassan was 
killed. The medical evidence shows one 
wound 4i'x3" deep which could be caused 
by a big knife cutting deep to the cervicle 
vertebrae below the left.ear to the side and 
Ijack of the nock cutting the blood vessels 
and nerves. The injury was sufDcient in the 
ordinary course of nature to cause death. 
Muhammad Bakhsh, head constable, was 
injured on the left forearm, the injury 
being 3x1^ muscle deep and could have 
been caused by a knife. He was treated as 
an indoor patient from I8th September to 
8tb October 1939. when he was discharged 
at his own request not completely cured. 

1 or a complete cure ten days more were 
necessary. Ibrahim pagi had three injuries 
which could have been caused by a knife on 
the neck. Those injuries were, however, 
trivial injuries, though the pagi was in the 
hospital for five days. The appellant him- 
self had a slight incised wound on the left 
hand and a scratch on the forehead. The 
CO. accused Chutto. his brother, who has not 
appealed, had on loth September one septic 
contused wound on the forearm and a simple 
fracture of the right ulna. The injuries 
could have boon caused by a lathi or by a 
(all. There can be no doubt that the in. 
juries of the police sowar who died, of the 
head constable and of the pagi were caused 
by the appellant Ali Murad with a knife. 

In fact, this was not seriously disputed 
beforo ua. 

Reliance was placed upon a plea of self- 
defence, that the appellant was ill-treated 
or apprehended ill-treatment or torture at 
tl)e bands of the police, and he struck in 
self. defence. This was nob the case of the 
accused who reserved his defence in the 
comroittiDg Magistrate’s Court and while 
It may be that the appellant struck in panic, 
cannot see how the plea of self-defence 
n any V7zy to be found proved from the 
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record. There is the evidence of eye- wit. 
nesses to the infliction of the injuries by 
the appellant on the sowar, head constable 
and pagi which cannot bo disputed. There 
IS the evi^denco of the head constable 
Muhamm^ Bakhsh himself, the evidence 
of the pagi Ibrahim and the evidence of the 
Sub-Inspector Mr. Kewalram who does not 
appear to have distinguished himself on 
this occasion. There is also the evidence of 
Oul Muhammad, another police sowar, the 
Nekmard Ghulam Rasul and Sher Khan 
the complainant. The appeUant himself 
Mmits the presence of Muhammad Bakhsh 
Ibrahim, Ghulam Rasul, the Sub-Inspecbor 
and Sher Khan, the complainant. The evi. 
dence of the complainant Sher Khan is 
corroborated by bis first report which was 
made without undue delay. The presence of 
the Sub-Inspector is supported by the first 
report of these offences including that of the 
murder of Muhammad Hassan which he 
made at the scene and sent to the tbana. It 
is Ex. 19, and the time at which it was made 
is shown as 8 P. M., 17th September. Mashir. 
nainas were made and Ghulam Rasul and 
Bachal were the masbirs. Ghulam Rasul 
gives a detailed account of the affair from 
first to last. He states that the accused first 
agreed to restore the property if their mur. 
shids also came, but when their mursbids 
Dinal Shah and Wadal Shah came they re- 
fused. According to Wadal Shah, Ali Murad 
said be had the property but would restore 
it to Sher Kban after certain claims he had 
against Sber Kbau were satisfied. This 
Wadal Shah was not examined in the com- 
mitting Magistrate’s Court. There is also 
the evideoce of one Hasbim, a jalbani, a 
member of the tracking party. He corro- 
borates the evidence of the police ofilcers as 
also tbe evidence of the Nekmard Ghulam 
Rasul against whom tbe appellant's charge 
of enmity about a dispute over a karia is in 
no way proved, and is vague and unsub- 
stantiated. 

Tbe evidence of the two injured police 
officers, of the uninjured police officers and 
of Ghulam Rasul and Hashim prove clearly 
that it was the appellant who struck with 
bis knife Muhammad Hassan and killed 
him, grievously hurt with bis knife Muham- 
mad Bakhsh, bead constable, and hurt with 
his knife the pagi Ibrahim. The appellant 
bad himself a slight incised wound on the 
right thumb. There is no reason to suppose 
that this was caused by a scythe while cut- 
ting grass, but there is reason to snpiww 
that it was caused by his own knife while 
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inflicting injuries upon others. There were 
no signs of ill-treatment by the police, and 
the defence of Ali Murad that the police 
threatened to maltreat his womenfolk ap. 
pears to have been abandoned when it was 
shown that he was unmarried and there 
were in his house his aged mother and a 
child of five. 

The case, therefore, against Ali Murad 
would appear fully proved without what 
the Judge describes as an extra judicial 
confession to Mr. Vishindas, the police pro- 
secutor, and the evidence of Wadal Shah, to 
the admission of whose evidence objection 
was taken by the learned advocate for the 
appellant before us on the ground of a rul- 
ing in 32 S L R 709' and 15 Lah 331. He 
took, what he called a preliminary objec- 
tioD. arguing that the trial was bad and 
should be quashed, because all the prosecu- 
tion witnesses had not been examined in 
the committing Magistrate’s Court. We 
may say at once that the proof of the 
prosecution case is not materially affect^ 
by the exclusion of the evidence of Mr. 
Vishindas and Wadal Shah. So far as the 
evidence of Wadal Shah is concerned, the 
appellant cannot say that he was taken by 
surprise because in his own statement he 
refers to Wadal Shah and the part he plapd 
in this affair. Theevidenceof Mr. Vishindas. 
we think, can well be ignored. Mr. Vishin- 
das. who was Police Prosecutor, stated 
that he was standing in the verandah of the 
office of the mukhtiarkar at Dadu in sep- 
tember when some one brought to his notice 
that the appellant was an accused in the 
Phaka policeman murder case and he went 
up to the accusod to information from 
him. The appellant then told him that he 
had injured a policeman in a quarrel and 
that be had probably died and that he had 
come to give himself up lest his brother be 
maltreated and that bo would surrender 
himself to the Superintendent of Police or 
District Magistrate, and that be then 
the appellant to the bungalow of the Dis- 
trict Superintendent of Police. 

Apart from the fact that the appellant 
was not questioned by the Court about this 
confession, we think, in view of the evidence 
of the injured policeman and other eye. wit- 
nesses, the evidence of the police prosecutor 
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is quite unnecessary to support a conviction. 
As a general rule, we would say that it is 
the duty of the prosecution to put before 
the Committing Magistrate the case that is 
put before the Sessions Court and through 
the same witnesses. Not only may the ac- 
cused person desire to cross-examine all the 
witnesses and show that there is no case 
against him. but it is also only fair that 
he should have notice of the evidence to be 
led against him and of the witnesses through 
whom it is to be adduced; but. we cannot 
say we can accept the argument that in 
every case where this is not done, the com- 
mittal and tho subsequent trial are bad and 
the proceedings should be quashed. ^ 

In the Lahore case cited to us, 15 Lah 831, 
there were sixteen witnesses for the prose- 
cution but the prosecution stated that they 
would produce only eight of them in the 
committing Magistrate's Court, whose evi- 
dence was sufficient to establish a prims facie 
case and that the other eight witnesses woMd 
b0 resorvod for tbo SessioDs trial. \N 6 uso tho 
word "reserved”, though it was not used in 
the case itself, because it appears to us accu- 
rately to describe the facts. And it appears 
to us undoubted that S. 208. Criminal P. C.. 
does not contemplate any reservation or 
bolding back of witnesses in this fashion. 
Section 203, Criminal P. C., appears to us to 
contemplate that the prosecution shall place 
before the committing Magistrate, through 
the same witnesses, the case they intend to 
place before the Sessions Court. The one pro- 
ceedingisnot merely a preliminary or intro- 
auction to the proceedings which follow. It 
is an enquiry to ascertain and record the 
case which is to be put before the Sessions 
Court. Clearly, there can be no invariable 
rule that all witnesses in the Sessions Court 
must be examined in the committing Magis- 
trate's Court. Section 610. Criminal P. C.. 
enables a Court to summon a witness in the 
interest of justice, and clearly such a wit. 
ness is not one who has been examined in 
the committing Magistrate s Court. In any 
such case, however, the Sessions Judge 
would give the accused a reasonable opportu- 
nity of meeting the evidence thus suddenly 
adduced, but this section alone shows how 
it is not possible to accept as a correct state- 
ment of the law the assertion that a trial 
before tho Sessions Court in which wit- 
nesses other than those examined in the 
committing Magistrate's Court have been 
called and examined is bad. Indeed, in 15 
Lah 391* on which the advocate for the ap- 
pellant strongly relies, the Court did not 
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exclude the consideration of prejudice to the 
accused. On this point one of the learned 
Judges says (p. 314) : 

As regards the question of prejudice, it is a 
question of fact in every case, and I have nodoubt 
that in the present case, at least five witnesses, 
not examined before the committing Magistrate, 
\vere \vitncs?05 on important and matorial poiota 
and the accused was prejudiced by their non- 
production at the proper stage, and by want of 
notice as to the nature of their evidence. 

And. again, on the question of S. 347, 
Criuiinal P. C., overruling the provisions 
of ch. IS the learned Judge referred Tvith 
ai^proval to the remarks of the Chief Judge 
of the Lower Burma Chief Court in 17 I C 
M3,^ as follows (p. 337) : 

Perhaps the strongest reason for bolding that 
S. 347 in no way overrides and in no way dis- 
penses with the obligation of following Cb, 13 is 
that in tb.at chapter the Legislature has laid down 
provisions for procedure before commitment, some 
of which were obviously intended and rightly 
intended for the benefit of accused persons. 

We think, therefore, that while it should 
be the general rule that the prosecution 
should call and examine before the com- 
mibting Magistrate's Court all the witnesses 
they intend to call and examine before the 
Sessions Court, failure to do so will not 
necessarily vitiate a trial. The 6nal consi- 
deration is that of prejudice to the accused. 
Furthermore, tlie question of the examina- 
tion of an accused under s. 342, Criminal 
P. C.. referred to in the case of this Court 
in 32 S L R 709,* has also to be considered. 
So far as the evidence of Wadal Shah is 
concerned, it does nob appear to us vital to 
the case, and the accused himself referred 
to Wadal Shah and what passed between 
them in his statement. Any questioning of 
the accused on this point was, therefore, 
supertluous. So far as the evidence of Mr. 
Vishindas is concerned, the appellant was 
not questioned about him. but wo consider 
the evidence entirely unnecessary to the 
[)r6sent case, and, indeed, we would dopro- 
cate the calling at all as a witness of a Police 
Prosecutor who had taken advantage of bis 
official position to question an accused per- 
son. Ilis evidence in this case, however, is 
not so connected with other evidence that 
it cannot bo dissociated from that evidence 
and ignored. We do not think, therefore, 
the trial can be held bad on this ground. 
We must 6nd, therefore, that the appellant 
has been properly convicted of the oflFences 
of murder, of causing grievous hurt and 
hurt to police officers and the pagi in the 
discharge of their duty and of resisting 

L I3 R 129‘: lTrc"813 : 13 CV L j“e77 
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Uwful arrest; clearly under s. 64 . Oriminal 
P. C., fcha appellaDb coiald he lawfully arros* 
ted without a warrant. 

The only question which remains for ns 
to consider is the question of the death 
sentence. We must reject the case that the 
appellant acted in exercise of the right of 
private defence* yet the circumstances under 
which this fatal blow was struck at this 
sowar appear to us unusual. The charge of 
theft against the appellant was not serious; 
only one blow was struck and the killing 
was in no way premeditated. There is no- 
thing on the record to show that the appel- 
lant was a man of violent temperament 
apart from this case, and we observe that 
the police, after the mursbids had failed to 
influence the appellant, proposed to arrest 
him without even having searched the ap- 
pellant’s house. The argument of the public 
prosecutor, which we observe in the notes 
of arguments, that as the accused confessed 
there was no need to search his house, does 
not impress us. The accused may have con- 
fessed but the property was not recovered. 
May it have been that the mursbids having 
failed by their methods, the police were 
about to try tbeir own ! Our view after 
consideration is that though this killing was 
murder it was done more tu pauio than in 
deflance. The appellant gave himself up to 
save, as be says, bis brother from maltreat- 
ment. His brother has not appealed, and 
we cannot on the evidence And that be was 
maltreated by the police. The fractured 
ulna may have been caused in the struggle 
accompanying his arrest. We think never-j 
tholess that as this was not a premeditat^i 
murder, that as it was committed rather iD| 
panic than in deflance, we should not con- 
firm the sentence of death but we should 
change it to transportation for life, and we 
order accordingly. The conviction of offences 
under ss, 224, 332 and 333 and the sentences 
of six months, twelve months and two years 
rigorous imprisonment, respectively, we also 
confirm, and dismiss the appeal against these 
coDvictioDS and sootoDCOs accordioglj. Thd 
appeal against the conviction under S. 802, 

I. P. C., is also dismissed, but the sentence 
of death is changed to that of trans^rta- 
tion for life for the reasons given. Order 

accordingly. 

o.N./R.K. Order accordingly. 
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Criminal Appeal No. 201 of 1940. Decid^ on 
2nd December 1940, against convlciioo and sen- 
tence passed by Sess. Judge, Sukkur, D/- 29tb July 
1940. 

(a) Criminal P. C. (1898), S. 511 — Record of 
previous convictions destroyed— Secondary evi- 
dence is admissible under S. 65 (c), Evidence 
Act — Conviction slip is no proof of previous 
conviction — Mode of proving previous convic- 
tions and identity of accused stated. 

The provisions of S. 611, Criminal P. 0., are 
extremely wide. In addition to the simple ways in 
which previous convictions can bo proved coupled 
with proof of identity, 3. 511 permits thorn to be 
proved by any other mode provided by any law for 
the time teing in force. (P 1^4 C 1, 2) 

Whore the records of the previous convictions of 
an accused have been destroyed they can be proved 
by secondary evidence under 8. 65 (o). Evidence 
Act : ('39) 26 A I R 1939 Sind 203, Expl^ ^ 

But the previous convictions or the identity of 
the accused cannot bo proved by the more produc- 
tloD of a conviction slip which is nothing but the 
criminal record of tbo convicts kept by the autho- 
rities : (’10) 3 A I R 1916 Cal 344. Rel. on. 

(P 174 C 2) 

The fact of the previous convictions can be prov- 
od in the very simple way provided by S. 611, Cri- 
minal P. C,, or in any other way provided by any 
other law. if there bo any such, while the identity 
of the accused con be proved by a comparison by 
an expert of the tbumb-impresslons of the accused 
taken in Court and the tbumb-lmpreasions on the 
record. But, all this is necessary only iflheaccu^ 
denies the previous convictions. If, on the riucstioQ 
of the Court, ho admits tbo previous convictions, 
nothing else is necessary. He can bo forthwith con- 
victed under S. 271, Criminal P. 0, (P 174 C 2; 

P 176 0 11 

(b) Criminal P. C. (1898). Ss. 511 and 221 (7) 
as amended In 1923 — S. 221 (7) does not allect 
mode oi proving previous convictions — Com- 
mittal oi accused to Sessions Court on charges 
under S. 75. Penal Code— Principles governing 
committal on charges other than those under 
S. 75. Penal Code, must be applied — Accused 
can neither be committed nor convicted on basis 
of mere conviction slip. 

The amendmout of S. 221 (7), Criminal P. 0., 
In 1923 was not intended to affect the mode of 
proof of previous convictions. The amendment was 
designed merely to remove doubts as to the com- 
petence of certain Courts to impose cnbancod sen- 
tences. Under 8. 221 (7), Criminal P. C., ''tbofoct, 
date and place of tbo previous conviction ehall bo 
stated in the charge," but it was not thereby in- 
tendod that tbo principles governing a trial of an 
accused person on a charge under S. 76, Penal Codo, 
should differ from the principles governing the 
trial of no accused person on another charge. Bather 
the contrary is the case. Consequently, as a prima 
facie case should bo made out before an accused 
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person can be committed to tbo Court of Session on 
acharge of an oflence under a section other than 
on a charge under 8 . 76, Penal Codo, there abould 
be on the record evidence of the oSence. on which, 
if unrebuttod, the accused could be properly con- 
victed- So before an accused is committed on a 
charge under 8 . 75. Penal Code, there should be on 
the record, before committal, evidence on which, 
if unrebultcd, he could be convicted. He cannot 
properly be convicted on a mere conviction slip or 
a mere record of bis previous crimes kept by the 
authorities on a mere history sheet, as it may to 
called. Such a conviction slip greatly facilitates 
proof, but is uot proof itself of previous convictions, 
nor. can an accused bo convicted on this without 
further proof. Conrequenily, tbo prosecution must 
call all relevant witnesses and produce all material 
evidence iu the committing Magistrate’s Court, so 
that the accusod should know what evldeuce ha 
has to meet : (’30) 17 A I B 1930 Sind 99; ( 35) 22 
AIR 1935 Sind 31 and (’33) 2-5 A I B 1988 Sind 
97. Bff i (’41) 28 A I R 1941 Sind 1C8; (’34) 21 
air 1934 Lab 667. Bel. on; (’34) -21 A 1 R 1934 
Lab 667 and (’36) 23 A I R 1936 Lah 533 (F B), 
Exvl: (’39) 26 A I R 1939 Sind 203.Exi>l., and 
AffxTmed. ^ 

The omission to produce the proper evidence in 
the committing Magistrate's Court, assumes that 
theaccused will plead guilty or that the Court will 
adjourn the trial, so that the proeecution may have 
time to produce evidence, which should be eitber 
on the record or immediately available. A Court 
should not under such circumstances, grant any 
such adjournment. Whether in the case of omis- 
sion to produce proper evidence in the committing 
Magistrate’s Court the conviction will or will not 
be set aside depends upon wbelher the accused was 
or was not prejudiced : (’41) 28 A I R 1941 Sind 
168 and (’16) 3 A I B 1916 Cal 344. liel. on. 

(P 175 C -2: P 176 C 2J 

(c) Criminal P. C. (1898). S. 255A — Object 
oi S. 25SA staled. 

Section 256A is intended to regulate procedure 
and to prevent bias, so that an accused abould bo 
tried first lor the principal oflenco and then, if con- 
victed. bo should bo tried on tbo charge of previous 
convictions, which makes him liable to eobanced 
punishment. The purpose of S. 255A Is to approxi- 
mate a trial in a case of previous convictions in 
a Magistrate’s Court, so far as this can bo done, to 
the procedure iu a Court of Session, when such 
further charge is to bo tried, — to S. 310. Section 
255A refers back to S. 221 (7) of the Code, which 
requires that ‘‘the fact, date and place of the pro- 
vious conviction shall be stated in the charge." It 
does not mean that this fact, date and place can 
be found by the Magistrate from anywhere, that 
be can go out in the street and ask a passer-by or 
use bis own private knowledge or bis imagination. 

[P 176 0 1) 

(d) Evidence Act (1872). S. 54— Previous con- 
victions— S. 54 does not relate to manner of 
proof but only to proof in certain cases. 

Section 64 docs not relate to the manner of proof 
of previous cottviclions, but relates only to the 
proof of previous convictions in certain cases. 

. CP 176 C 21 

(e) Criminal P. C. (1898), S. 221 (7)— Previous 
convictions— Enhanced sentence — Distinction 
must be made in cases under S. 75, Penal Code, 
and those in which previous convictions are to 
be considered only for necessary punishment by 
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" addition to any other mode 

provided by any law for the time being in 

” But no authority has been 

cited to ns to show that one of these other 

modes is the mere production of a convic. 
tion slip. 

But the real difficulty of the learned 
Judge appears to us to arise from the local 
custom or practice or belief that not only 
can an accused person be committed to the 
Court of Session under 8. 76, Penal Code, 
on the mere production of what is known 
as a conviction slip, but that he can be con- 
victed on the evidence of this conviction 
slip alone, even if the accused does nob 
admit bis previous convictions. Now there 
is not, as far as we know, any law which 
provides that what is commonly called a 
conviction slip is proof of previous convic. 
tioDS at all. This question was considered 
in 43 Cal 1128.* It was pointed out in that 
case that it was not sufficient for an expert 
in Sngerprints to produce a record of finger, 
prints alleged to be those of the accused 
from the Central Bureau or for a clerk in 
the common prison at Bombay to produce 
extracts from the jail register signed by the 
Superintendent showing previous convic- 
tions and certified copies of the judgments 
in the cases when the accused was previ' 
ously convicted, when it was not proved 
that the man convicted in Bombay was the 
man before the Court or was the man con- 
victed in the Howrah Court in wbiob, in 
that case, it was alleged the accused had 
been convicted. What in fact this convic. 
tion slipappearsto bo is merely the criminal 
record of convicts kept by the authorities, 
and though it most be of great value in 
enabling the authorities to trace the previ- 
ous convictions of the accused, it does not 
appear that it was intended to be, without 
anything further, proof of the previous 
convictions or of the identity of the accused. 

The fact of the previous convictions can 
proved in the very simple way 8. 511, Crimi- 
nal P. C., provides or in any other way 
any other law provides, if there be any 
such, while the identity of the accused can 
be proved by a comparison by an 
the thumb-impressions of the accused taken 
in Court and the thumb-impressions on the: 
record. But. it may bo said, all this is neoes- 
sary only if the accused denies the pre^- 

ons convictions. If. on 
Court, he admits the previous oonviotioD g. 


Magistrate within limits of maximum punish- 
ment. 

A distinction must be drawn In a case of pre- 
vious convictions where under 8. 76, Penal Code, 
enhanced punishment is to be imposed and a case 
where previous convictions are only to be taken 
into account for the purpose of necessary punish- 
ment imposed by a Magistrate within the limits 
of the maximum punishment with which the 
ofTonce is ordinarily punishable : 4 Bom L R 177, 
Eel. on. [P 176 0 2] 

Parlabrai D, Punxvaniy Advocate-General — 

for the Crown. 

Davis C. J. — This is an appeal by one 
Pokar, son of Chuharmal, who has been con- 
victed by the Sessions Judge of Sukkur of 
an offence under s. 379 read with S. 75, Penal 
Code and sentenced to ten years' rigorous 
imprisonment. The appeal was principally 
admitted so that the interpretation by the 
learned Judge of a ruling of this Court in 
the reported case in I L R (1939) Kar 677* 
could be examined, and, if need be, corrected, 
for that judgment on the face of it appeared 
to read into that ruling more than was 
intended. That case relates principally to 
R. Slo.CriminalP. C., and the remarks relat- 
ing to S. 511, Criminal P. C., are obiter, but 
that is no reason why they should be 
allowed to lead to wrong conclusions. The 
diflicultios which the learned Judge found 
in applying the provisions of S. 611, Criminal 
P. C., in the case of previous convictions 
before him, arise principally from the fact 
that in the Court in which the accused had 
been three times convicted the records of 
the Court appear to have been indiscrimi- 
nately destroyed contrary to the rules of 
this Court (R. 53 at pp. 35-46 of S. 0. Cr. 
Circulars). For instance, in the three cases 
of theft in the Shikarpur Court, to which 
the accused, when questioned by the Court, 
pleaded guilty, the judgment was available 
in only one case; incidental papers not con- 
taining a judgment in the second; while in 
the third case the whole record had been 
destroyed. But there is nothing in the case 
in I L R (1939) Kar 677,* which suggests that 
in such a case S. C6 (c), Evidence Act, does not 
apply, and that secondary evidence would 
not be admissible. Indeed, that judgment 
would appear to stress the fact that the 
Evidence Act applies as much to a case of 
previous convictions as to any other. Fur- 
bhertnoro, the provisions of S. 611, Criminal 
P. C., are extremely wide. In addition to 
the simple ways in which previous convic- 
tions can be proved coupled with proof of 
9- 511. Cr i minal P, C., contains the 
1 . 1 ’ 8 'j) '/e AIK i9ay aind tioa : lea i u :^iy : 40 

Cr L J 770 : I L R(1989) Kar677. OhousBakbeh 

£mp«ror. 


L J 185 : 48 Oal 1128 ; 20 0 W 
V. Sbclkb Abdul. 
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nothing else is necessary. He can be forth- 
with oonyicted nnder S. 271, Criminal P. 0« 
Bat we do not think that the matter is as 
simple 03 all that, and we must regard as a 
serious matter a case each as the one before 
us, in which an accused has been sentenced 
for an offence of theft by picking a pocket 
in the fish market at Sukkur to ten years’ 
rigorous imprisonment. But it may be 
argued that all such particulars as the proof 
of previous convictions or identity become 
unnecessary when an accused admits bis 
previous convictions, that S. 611, Criminal 
P. C., refers to the proving of previous 
convictions and not to their admission by 
the convict, but we can see no reason why 
the principles which govern the committal 
of accused persons to the Court of Session 
on charges other than those under S. 75, 
Penal Code, should not apply to the com- 
mittal on charges under 8.75, Penal Code. 
This aspect of the matter was discussed in 
28 Cal 689,® referred to in I L R (1939) Ear 
677,* In that case the accused admitted his 
previous conviction when questioned, but 
the learned Judges pointed out that when 
be was questioned, there was on the record 
no copy of any judgment or extract from a 
judgment or any other documentary evi- 
deuce of the fact of such previous convio- 
tions as is required by S.91, Evidence Act 
or 8.511, Criminal P. 0., and they held 
"There was thus no legal evidence to sup. 
port the charge in respect of such previous 
convictions." The examination of the ap- 
pellant in the lower Court in respect of 
those convictions in this case was also with- 
out legal document or justification.) 

It is true that 28 Cal 639® was decided 
in 1901, but the amendment of 8.221 (7), 
Criminal' P. C., in 1923 was not intended to 
affect the mode of proof of previous convic. 
tions. The amendment was designed merely 
to remove doubts as to the compietence of 
certain Courts to impose enhanced sentences. 
Under 8 . 221 (7), " the fact, date and place 
of the previous conviction shall be stated 
in the charge", but it was not, we think, 
thereby intended that the principles govern- 
jing a trial of an accused person on a charge 
iunder S.75, Penal Code, should differ from 
the principles governing the trial of an ac. 
'ouBod person on another charge. Rather the 
contrary is the case: and, this being so, it 
, would appear that as a prima facie case 
should bo mode out before an accused person 
can be co mm itted to t he Court of Session on 

3. (’01) 28 Cal 669 : 6 OWN 670, Yasin v. 

Emperor. 


a charge of an offence under a section other 
than on a charge under S.75, Penal Code; 
there should be on the record evidence of 
the offence, on which, if unrebutted, the 
accused could be properly convicted: so we 
think that before an accused is committed 
on a charge under 8.75, Penal Code, there 
should be on the record, before committal, 
evidence on which, if unrebutted, be could 
bo convicted. He could not properly be 
convicted on a mere conviction slip or a 
mere record of his previous crimes kept by 
the authorities, on a mere history sheet, as 
it may bo called. Such a conviction slip 
greatly facilitates proof, but is nob proof 
itself of previous convictions, nor, in our 
opinion, could an accused be convicted on 
this without further proof. The identity of 
the accused with that of the convict of the 
conviction slip, the accused moving, it may 
well be, under different aliases, is in no way 
established, nor the fact of bis conviction. 
It may be considered by the prosecution a 
troublesome matter to put upon the record, 
before committal, evidence of identity and 
of the previous convictions to establish a 
prima facie case such as would be required| 
if the charge were nnder a section otberj 
than 8.75, Penal Code, but this Court basj 
held that the prosecution should call all 
relevant witnesses and produce all material; 
evidence in the committing Magistrate's! 
Court, so that the accused should know 
what evidence be has to meet: 2i s L R 96, 
28 8 li R 317.® 32 S L R 709.® If the accused 
pleads guilty, the evidence need nob be 
again recorded in the Sessions CTourt; if he 
does not plead guilty, the evidence must be 
again recorded: that is the law, and wo see 
no reason why the same principle should 
not apply to a charge under whatever sec- 
tion of the Penal (3ode it may be related. 

Furthermore, the omission to produce 
the proper evidence in the committing 
Magistrate's Court, assumes that the accus- 
ed will plead guilty, or that the Court will 
adjourn the trial, so that the prosecution 
may have time to produce evidence, which 
should be either on the record or immedi. 
ately available. We do not think a Court 
should, under these circumstances, grant 

4 . (’80) 17 A I B 1980 Sind 99 : 120 I C 520 : 31 

Gr L J 117 : 24 8 L R 96, Emperor t. EhoD 
8ab}u. • 

5. (’35) 22 A I R 1035 Sind 81 : 154 I 0 455 : 36 
Cr L J 663: 28 8 L R 817, Nandram Bhimbaha- 
dnr T. Emperor. 

6. (’38) 25 A I R 1938 Sind 97 : 175 I 0 324 : 39 
Cr L J 618 : 82 B L R 709, Raban Lalu v. 
Emperor. 


17G Sind 


POKAR Chuharmal V. Emperor (Davis 0. J.) A. I.B. 


^ny such adjourntoent. The learned Advo- 
cate-General referred us to S. 255A, Crimi- 
nal P. C., ^hicb relates to the procedure in 
previous convictions in a Magistrate's Court. 
This section suggests that evidence of pre- 
vious convictions should be recorded after 
the plea and not before. The purpose of 
S. Criminal P. C., vras to regulate pro- 
cedure and to prevent bias so that an ac- 
cused sliould be tried Grst for the principal 
otl'ence and then, if convicted, be should be 
tried on the charge of previous convictions 
which makes him liable to enhanced punish- 
ment. The purpose of S. 255A, Criminal 
P. C.. would appear to be to approximate a 
trial in a case of previous convictions in a 
Magistrate’s Court so far as this can be done 
to the procedure in a Court of Session when 
such further charge is to be tried — to 9.310, 
Criminal P. C. Section 255A, Criminal P. C., 
refers back to S. 221 (7) of the Code and 
this S. 221 (7) requires that "the fact, date 
and place of the previous conviction shall 
be stated in the charge.” It does not, we 
think, mean that this fact, date and place 
can be found by the Magistrate from any. 
where, that he can go out in the street and 
ask a ]Dasser.by or use his own private 
knowledge or his imagination. It may be 
that in the Magistrate’s Court different 
considerations apply to a case committed to 
the Court of Session as was the case in 
I L. R (1939) Kar 077* and the case now 
before us. 

It may be that a proper interpretation 
of S. 2a5A. Criminal P. C., will be that a 
conviction slip is a sufficient basis for the 
framing of a charge under S. 75, Penal Code, 
but the cases in which a Magistrate acts 
under 9. 255A, Criminal P. C., must be rare. 
It would ordinarily be limited to cases 
heard by Special Magistrates empowered 
under s. 30, Criminal P. C. Wo will, how- 
ever, deal with such cases when they arise. 
In the meantime, we see no reason to apply 
to the case of an accused person committed 
to the Court of Session two different prin- 
ciples, one to govern bis committal on the 
principal offence and another to govern the 
commital on the charge under S. 75, Penal 
Code. In both cases the evidence on which 
the prosecution relies to convict the accused 
should be upon the record of the commit- 
iny Magistrate’s Court. Witnesses, whether 
they be fingerprint experts or others, doou- 
rrients, whether they be extracts from judg- 
ments or otherwise, are not to be kept back 
and reserved for the Court of Session. This 
point has already been decided by this 


Court in Criminal Appeal No. 170 of 1940/ 
decided on 27th September 1940 to be report, 
ed in due course. It is true that the case 
in 15 Lah 831® referred to in that judgment 
has been since overruled by a Full Bench 
of the same High Court in 17 Lah 176,* but 
that judgment should not materially affect 
the point decided in Appeal No. 170 of 1040^ 
or in this ease Whether, in such a case, the 
conviction will or will not be set aside 
depends upon whether the accused was or 
was not prejudiced. This is the view taken 
by this Court in criminal Appeal No. 170 of 
1940^ and by the Calcutta High Court in 43 
Cal 1128.® 


Wo see, therefore, no reason to differ 
rom the conclusions arrived at on this 
)oint in I L R (1939) Kar 677.* The only 
’emark we would wish to make is that the 
eference to S. 54, Evidence Act, in that 
uling must be read in the light of the 
uling in 29 S L R 121*® referred to in that 
ase. Section 54, Evidence Act, does not' 
elate to the manner of proof of previous 
ODvictions, and relates only to the proof 
if previous convictions in certain oases. 
?’urbher, the difference should be noted in 
p case of previous convictions where under 
1 . 76, Penal Code, enhanced punishment is 
o be imposed and a case where previous 
onvictions are only to be taken into ac- 
ount for the purpose of necessary punish- 
oent imposed by a Magistrate within the 
imits of the maximum punishment with, 
vhioh the offence is ordinarily panishable. 
:bis aspect of the matter is dealt ^with m 
he Bombay case in 4 Bom L B 177. 

Turning then to the facts of this case, 
he learned Judge found that there was. 
part from the conviction slip, evidence only 
{ one previous conviction. How evidence 
f this conviction itself came upon the 
ecord is not clear. There is no reference 
0 it in the evidence of the Police Sub- 
nspector or in the evidence of any other 

ntSss and there is no doubt in 
bat this question of previous convictions 
, often dealt with by the Courts m the 
lost casual iMnne^ItJ^9]^?ii^ 

7«*' i/Sm P I. B 

Nit. Niamat v. Em^ror. . ,59 i 0 282 : 36 

0. (’36) 22 AIB *935 y. Emperot. 

:rLJ 1310:29 SLR 121, /..Emperor r- 

1. (’08) 4 Bom L B 177. 

3oyiod Sakbaram. 
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with the prodiiotion of the conviction slip 
the prosecution have done their duty, that 
it proves all that is required for a convic. 
tion. The only previous conviction of v?hich 
there is proper evidence on the record is 
one previous conviction for theft for which 
on 11th September 1035 the appellant was 
given 18 months' rigorous imprisonment. 
No attempt seems to have been made to 
produce evidence, beyond the previous con- 
viction slip, of the previous convictions in 
Karachi shown in the slip. There is no tea- 
son to suppose that the records of this Court 
have also been destroyed. Though this case 
appears an exceptionally bad case, for the 
appellant appears to be a mao who loads 
small boys into crime — he is described by 
the Judge as a kind of Fagio — neverthe- 
less wo think a sentence of five years rigo- 
rous imprisonment is a sufficient deterrent. 
We reduce the sentence of ten years' rigo- 
rous imprisonment accordingly. With this 
modification the appeal is dismissed. 

G.N./R.K. Sentence reduced. 

(28) A. I. R. 1941 Sind 177 
Davis C. J. and Lono J. 

Junto Lai Bakhsh — Applicant 

V. 

Emperor. 

Critnlnal Rovn. ApplD. No. C2 of 1940, Decided 
OD 1st May 1940, to rovlso order of Sub* Divisional 
Magistrate, Dadu, D/* 4tb January 1940, 

Criminal P. C. (1898), S. 257 — Under S. 257 
Magistrate cannot reiuse to summon defence 
witnesses because their number 1$ Urge or 
result would be to delay case or because enough 
witnesses have been examined — Magistrate 
should deal with question ol each witness 
separately and then decide whether witness is 
called for vexation, delay or defeating ends of 
justice. 

A Magistrate under 8. 357 cannot refuse to call 
witneescB whom an accused desires to been m mo ucd 
in his dofooco because their number is largo or tho 
result would be to delay the case or bocaueo enough 
witnesses have been examined. It is not tho fact 
that tho case would bo delayed which Is tho deci- 
sive ground under 8. 267. It Is that a witness is 
called for that purpose. The Kfaglstrato should 
deal with tho question of each witness separately, 
and decide within the provisions of 8. 257 whether 
the witness is called for tho purpose of ^'vexation 
or delay or for defeating tho ends of justice", and 
should tboD state in his order the ground for hie 
refusal : ('35) 22 A I R 1936 Sind 69, lUL on. 

(P 177 0 2; P 178 C 1] 

Javhermal Filiaifrai — lor Applicant. 

Par^odrat D. Punwani, AdtoatU^Otneral — 

for tho Crown. 

Davis C. J» — This is an application 
against an order of the learned Sub'Divi- 
1941 S/23 J; 24 
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sional Magistrate, Dadu, who refused the 
accused's request to call cortain witnesses 
in bis defence. Tbo order of the learned 
Magistrate is as follows : 

Id this case so many witnesses have already 
bceo examined. The case has already prolonged lor 
long and accused wants to delay tbo bearing. I 
therefore reject the application as enough witnesses 
have been examined. 

Wo do not think tbis order is a sufficient 
compliance with 8. 257 (l), Criminal P. C., 
which is tho relevant section. In that section 
it is provided that : 

I( the accused, after be has entered upon bis 
defence, applies to tho ilagistrate to issue any pro- 
cess for compelling tbo attendance of any witness 
for tho purpose of examination or cross-examina- 
tion, or the production of any document or other 
thing, tbo Magistrate shall issue such process un- 
less be considers that such application should be 
refused on the ground that it is made for the pur- 
pose of ToxatioD or delay or lor defeating tho ends 
of jastico. Such ground shall be recorded by him 
in writing. 

This section does not, we tbink, mean 
that the Magistrate is ontitlod to refuse to 
call witnesses whom an accused desires to 
be summoned in his defence because tbeir 
number is large or the result would be to 
delay the case. It is not the fact that the 
case would be delayed which is the decisive 
ground under s. 257, Criminal P. C. It is that 
a witness is called for tbis purpose, and we 
tbink before a Magistrate refused to sum- 
mon a witness, he should ascertain from the 
accused briefly tho substance of tbe wit. 
ness's evidence or tbo point which tbe wit. 
ness is to be summoned to prove, and then 
if he comes to the conclusion that this wit- 
ness is to be summoned for tho purpose of 
vexation or delay or for defeating the ends 
of justice ho is entitled, after giving bis 
grounds in writing to refuse to issue pro- 
cess. But in this case it appears tho Magis- 
trate in tho first instance accepted the 
application to summon all tbe witnesses and 
tbe accused paid tbe necessary court. fees 
and deposited Be. 50 towards bbatta. The 
Magistrate then did not decide that these 
witnesses should not be summoned, but only 
that they should be summoned in batches 
at separate diCTerent hearings because they 
wore too many to bo called all at one bear, 
ing. There is, of course, nothing wrong in 
this. It is what a Magistrate should do in a 
case where a large namber of witnesses are 
to bo summoned. It appears, however, that 
after twonty.six witnesses had been examin- 
ed the case was adjourned for settlement 
which was not successful. The applicant 
then applied for a further batch of ten wit. 
nesses, out of tho original list, to be called. 
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It vras then that the Magistrate rejected 
this application. 

We think he should have dealt with the 
question of each witness separately, and have 
decided within the provisions of s. 257, Cri- 
minal P. C., whether the witness was called 
for the purpose of “vexation or delay or for 
defeating the ends of justice", and should 
then have stated in his order the ground 
for Ills refusal. But to reject an application 
bo call witnesses on behalf of an accused 
merely because enough witnesses have been 
examined is not in itself a sufficient compli- 
anco with S. 257, Criminal P. C., and although 
a case may have already prolonged, the 
accused is not always responsible for the 
prolongation of a case ; and from what is 
stated in the application, the prosecution 
was filed in May 1938, and the prosecution 
case was not closed till May 1039, but during 
the period only eleven witnesses were exa- 
mined, and it would appear that the defence 
has been conducted with at least a like 
expedition because between 7th June 1939 
and October 1939, twenty. six witnesses bad 
been examined. Wo can understand natu- 
rally the Magistrate's desire that cases 
should not ho unduly prolonged, but that is 
not in itself sufficient reason to reject or to 
refuse the application of an accused to call 
witnesses. The attention of the learned 
Magistrate is drawn to the case in 29 S L R 
94, ‘ which though it relates to a sessions 
case is still of assistance in a case in which 
S. 267, Criminal P.C., applies. We think there- 
fore that the order of the Magistrate reject- 
ing the application of the accused to summon 
those ton witnesses should be set aside and 
the Magistrate should deal with the case of 
each witness separately under s. 257, Crimi- 
nal P. C., in the manner we have indicated. 
Order accordingly. 

G.N./r.k. Order accordingly. 

1. (’35) 22 A I R 1935 Bind 09 : 156 I 0 258 : 80 
Cr L J 889 ; 29 8 L B 04, KuDdanlal Surajmal 
V. Emperor. 
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Davis C. J. and Weston J. 

Bishamberdas & Go., a firm — 

Appellants, 

v. 

Sachoomal Kotoomal, a firm and others 

— Respondents. 

Misc. Appeals Noa. 6, 9, 13 and 14 aod 16 of 
1940, Decided on 15th January 1941, against tfao 
orders by Lobo J., on 8th Decembler 1939, 4tb 
March 1940 and 14th March 1940. 


(a) Civil P. C. (1908), O. 38, Rr. 5 and 6— 
R. 5 contemplates order to furnish security and 
not deposit in Court of property itself or its 
equivalent in money— Order held fell under R. 0 
and not R. 5 and was therefore appealable. 

Reference to forms 4, 6 and 6 In Appendix P 
Civil P. 0. indicates that B. 5 contemplates an 
order to furnish security. It does not contemplate 
the deposit in Court of the property itself or Its 
equivalent in money. [P 180 0 1] 

The defendants to the suit did not furnish secu- 
rity, but brought into Court what was the equiva- 
lent of attachment by depositing the value of the 
goods whose attachment was sought, The dual 
order passed by the Court was as follows: "I con- 
firm the order of attachment. Money deposited in 
Court to remain as security. Ko order as to costs. 
Written statement in a week.*' 

Held that the final order passed by the Court 
was an order of attachment of amounts deposited 
and that for the convenience of the defendants 
what was attached was not the goods themselves 
but their value in money. Consequently the order 
fell under R. 6 and not B. 5 and therefore was 
appealable : (’23) 10 A I R 1923 Cal 639, Disting. 

IP 180 C 1] 

(b) Civil P. C. (1908), O. 38, Rr. 5 and 6— 
Transaction subsequent to institution of suit is 
not condition precedent for application of Rr. 5 
and 6— Transfers before suit may be evidence 
of intention after suit— Mode of proving defen- 
dant’s intention to dispose of property Stated- 
Defendant's intention to obstruct or delay satis- 
faction of decree can be inferred from attending 
circumstances— Transfer by defendant prior to 
suit held fell within Rr. 5 and 6. 

There is nothing in the plain words of Rr.6 and 
6 which makes a transaction subsequent to the 
institution of the suit a condition precedent to 
their application. Rule 5 refers not to the past but 
to the future, and to a defendant who with a parti- 
cular intent is about to dispose of the whole or 
part of his property. The fact that he *o 

after the institution of the suit 
evidence of the future intention 
any property left. But transfers before the Institu- 

tion of a suit may, as evidence of ®,!‘ 

donee of intention after the Institution of the imit. 
That o defendant ie about to dispose of ^>*8 P'®- 
perty may bo established to the satisfaction of the 
Court not only by completed transactions ^ 
Dosal prior to the application but by such evident 
L evidence of Intention expressed 
by evidence of disposals not completed t-u* o“g 

circumstances : 6 I C 181 (oaij, w/. . i / 

air 1938 Pat 161, Disopproicd. ^ 0 1 ] 

M pfainUfls'^rng from 

1940. On the outbreak of the war, me 

3f baling hoops rose profits from their 

Sants, in order to on^eif contracts. 

S taaol«d»tl.e a..uac. 
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through closely associated firm by roadysoles, prior 
to the institution of the suit by plaintiO for 
damages for breach of contract : 

Held that tho case fell within the purview of 
Rr. 6 and G. IP 182 0 2) 

(c) Practice— Appeal— Deliberate exercise by 
lower Court of discretion entrusted to it by law 
—Court correctly staling and appreciating facts 
and neither misunderstanding nor misapplying 
law— Appellate Court will not interfere. 

Whore tbo lower Court has correctly stated and 
appreciated tho most material facts in tho case, 
and has not misunderstood or misapplied tbo law, 
and has deliberately exercised a discretion entrusted 
to it by law, the appellate Court will not interfere: 
2C All 988 (PC), liel. on. CP 183 C 1] 

lluhammadali A. Jinnah, Dipchand Chandu- 

mal and Su^anlal Ilauanand (inallajypeaU) 

— for Appellants. 

FaUheUand Assudomal (in No. 8), Kimatrai 

Bhojraj fin Nos. 9 attd 25) and W.B. L. 

Vellani (in Nos.l3andl4)—(ot Respondents, 

Davis C. J. — Wo have before us five 
appeals against orders passed by Lobo J.. in 
suits Nos. 281, 2CC, 273 , 29G and 310 of 1939. 
Tho defendant in each of those suits is the 
same Bisbamberdas and Company, a firm. 
Bisbambordas is the managing partner and 
proprietor of tbo defendant firm. Tho plain, 
tiffs in tho five suits are firms suing for 
damages for breach of contract by the de- 
fendant to deliver steel baling hoops used 
for baling raw cotton. In suits Nos. 2C6 and 
284 damages claimed were Rs. 7815-10-0 and 
Us. 10,876-0. 0, respectively, and tho order of 
tho learned Judge appealed against is dated 
8tli December 1939, (Miso. Appeals Nos. 8 & 
y of 1940). In suits Nos. 273 and 29Cof 1939, 
Us. 10,308-12 0 and Us. 3760 respectively, wore 
claimed as damages and the order of the 
learned Judge is dated 4tb March 1940: 
(Misc. Appeals Nos. 18 and 14.) In suit No. 310 
of 1939 (Miso. Appeal No. 15 of 1940) Rupees 
66,809.12.0 was claimed as damages, the order 
of the learned Judge being dated 5tb March 
1040. This order is as follows : 

Mr. Dipchand states that in view of my orders 
iu suits 200, 264, 296 and one other ho feels no 
useful purpose will be served by re-arguiog this 
matter, f confirm the order of attachment. Money 
deposit^ In Court to remain as security. No order 
as to costs. Written statement in a week. For 
issues to 14-3. 

Mr. Kimatrai appeared in Api>eaU Nos. 9 
and 15 and at first objected to all the ap- 
peals being argued together as be said that 
ho had not copies of the paper books in 
appeals other than those in which he ap- 
peered, but as he thereafter referred to the 
record in Appeal No. 13 in support of bis 
own case, wo inferred he had waived his 
objection. Tho suits are against the same 
defendants by firms claiming damages for 


breach of contracts for failure to deliver 
steel bailing hoops, and though the con- 
tracts may differ in detail, the questions to 
be decided in these appeals are substan- 
tially the same; in consequence we heard 
Mr. Jinnah argue the appeals together, and 
we propose to deal with tho appeals to- 
gether in one judgment. A preliminary 
objection was taken by Mr. Kimatrai that 
DO appeal lay against the orders of the 
learned Judge at all, for tbo orders wore 
orders passed under O. 38, R. 5, Civil P. C., 
and that while an ap{)cal lay against an 
order under O. 38, R. 0 , Civil P. (11., under 
O. 43, R. 1 (q), Civil P. C., DO appeal lay 
against an order under R. 5 of o. 33, the 
intention of the Legislature being that no 
appeal should lie where there was no 
attachment, but merely an order directing 
security to bo furnished, as no great harm 
was done. In this case Mr. Kimatrai argued 
that there was no attachment but the 
money was brought into Court and deposi- 
ted as security. He refers to the order of 
,Lobo, J. dated 8th December which con- 
cludes : 

Oq those grounds the rule issued in these two 
salts is made absolute. Tbo sums of money depo- 
sited by tho defendants in Court will remain as 
security against any docroo that may be passed 
against the defendants in those two suits. 

(See page 70 in Appeal No. 9) ; but the 
interim order made absolute by the learned 
Judge on 8th ixjcember was in the follow- 
ing terms. “Interim attachment as prayed 
and notice," and was dated ist November. 
Further in bis order dated 5th March 1040, 
in Appeal No. 16 , in which Mr. Kimatrai 

appeared, tho learned Judge said : 

I confirm the order of attachment. Money depo. 
sited in Court to remain as security. No order as 
to costs. Written atntement in a week. For issues 
to 14/3. 

It may be said that the language used by 
the learned Judge loads itself to the argu- 
ment that we have boro not a case of at- 
tachment before judgment but a case where 
security has been furnished and an interim 
attachment has been raised; but looking at 
the facts of this case and the real meaning 
of the words, it does appear to me that the 
final order passed by the Judge was an 
order of attachment, but that for the con. 
venienceof the defendants what was attach- 
ed was not the goods themselves but their 
value in money. It is convenient here to 
set out the words of Rr. 6 and 6 themselves, 
for at times arguments tend to move away 
from the words of the statute : 

R, 5 ( 1 ). Where, at any stage of a suit, tbo Court 
is satisfied, by athdavit or otherwise, that tho de- 
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fondant, with intent to obstruct or delay the exe- 
cution of any decree that may be passed against 
him, (a) is about to dispose of the whole or any 
part of his property, or (b) is about to remove the 
whole or any part of his property from the local 
limits of the jurisdiction of the Court, the Court 
may direct the defendant, within a time to be fixed 
by it, either to furnish security, in such sum as 
may be specified in the order, to produce and 
place at the disposal of the Court, when required, 
the said properly or the value of the same, or such 
portion thereof as may bo sufficient to satisfy the 
decree, or to appear and show cause why he should 
not furnish security. 

( 2 ) The plaintifi shall, unless theCourtotherwise 
directs, specify thoproperty required to be attached 
and the estimated value thereof. 

(3) The Court may also in the order direct the 
conditional attachmontof tbowbole or any portion 
of the property so specified. 

H. 6. — (1) Where the defendant fails to show 
cause why he should not furnish security, or (ails 
to furnish tho security required, within the time 
fixed by tbo Court, the Court may order that the 
property specified, or such portion thereof as ap- 
pears sufficient to satisfy any decree which may be 
passed in tbo suit, be attached. 

('H^Whoro the defendant shows such cause or 
furnishes tho required security, and the property 
specified or any portion of it has boon attached, 
the Court shall order the attachment to bo with- 
drawn, or make such other order as it thinks fit. 


think also in th© particular circumstances 
of tb© case, matters not. For the answer to 
this question, I think, we must consider 
particularly the question of the shipment 
of 9000 bundles of these steel hoops to Bom- 
bay through the agency of this firm, for it 
appears to me that if it is proved that the 
defendant firm did clandestinely through 
another firm, this closely connected firm of 
Padam Prasad Jain & Co., send away from 
Karachi to Bombay at this time 9000 bundles 
of hoops, it did thereby disclose such an 
intention to dispose of its property with 
such intent to obstruct or delay as would 
bring its acts within the provisions of B. 5 
and justify the order of the learned Judge. 
In my opinion, it is so proved, and the 
orders of the learned Judge appealed against 
are proper orders and tbo appeals must be 
dismissed. 

Mr. Jinnah first took the point that no 
order in the nature of an injanotion should 
have been issued because the suit on the 
face of it was bound to fail. The plaintiff 
was entitled only to goods shipped on ships 
which had started on their voyage but had 


It appears that R. 5 contemplates that the 
defendant shall "furnish security, in such 
sum as may be specified in the order to 
produce and place at the disposal of the 
Court, when required, the said property or 
the value of the same," but R. 5 does not 
contemplate the deposit in Court of the pro- 
perty itself or its equivalent in money. 
Reference to forms 4, 6 and G in Appx. F 
will show that what R. 5 contemplates is an 
order to furnish security. No such order 
was made in these proceedings before the 
learned Judge. The defendant did not show 
cause why security should not be furnished. 
.Ho did not give security. What in effect be 
jdid was to bring the property into Court, in 
jefiect to submit to its attachment if the 
, Court so ordered, and tbo final orders passed 
by tbo learned Judge were, I think, orders 
passed under R. G, and not R. 5. But this 
makes no difleronce to my decision for, in 
my view, the appeals must fail on their 
merits. 

Now, we have heard arguments at great 
length in these appeals, and, in my view, 
the appeals finally fall to be decided upon 
this question, whether there is reason to 
believe that the defendant firm did in fact 
intend to strip itself of its assets through 
the agency of the firm Padam Prasad Jain 
it Co., whether the initial was L or J, I think 
matters not. Whether this firm be or be 
not a bogus firm created for tbe purpose, I 


either returned to port or failed to complete 
their voyages on account of the war, and he 
stressed the fact that these contracts were 
for forward delivery and not for ready deli- 
very, and on that account the contract price 
was less than if the goods had been from 
stock. But for instance, in Suit No. 266 of 


1939, the contract made orally was con- 
irmed in tbe briefest of terms, there being no 
•eference to delivery for goods consigned m 
ipeoifio ships, the goods being Belgian goods 
,nd the price Bs. 10 - 12.0 per owfe. m the one 
ontract for 600 bundles and Rs. 10-11 0 fwr 
wt. for 3100 bundles. It is true that in tho 
ontract in Suit No. 284 the buyers bind them- 
elves to terms which include a/orce majeure 
lause, and it may be that the defendant 
elies on this or some other term and oon- 
ition of the contract or on the plea that 
30 contracts are frustrated by the war, but 
re do not see how these questions can be 
aoided before this suit is heard, nor can we 
fcv that the plaintiffs' case must so clearly 
,il as to make the passing of an »Dt 0 rim 
•dor in the nature of an injanotion without 
stification. I do not think, therefore, that 

lis argument can be accepted. 

But Mr. Jinnah's principal argument wM 
lat we have here merely the case of ordl- 
iry businesscontraots. and that 
idge has without justifiwtion 

ith the ordinary the 

business of a reputable firm, that the 
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defendant firm has been straightforward in 
its defence as it has been straightforward in 
its course of business, that when it was, for 
instance, alleged in an affidavit in suit No. 266 
that two of the partners of the firm of 
J. Padam Prasad Jain k Co., through whom 
it was alleged defendants were clandestinely 
disposing of their goods, were nephews of 
the defendant Bisbamberdas, it was suffi- 
cient if defendant denied this allegation and 
did not go on to state that they were his cou- 
sins. Purther the bona fide nature of the deal- 
ings between the defendant firmand thefirm 
of J. Padam Prasad Jain A Co., could have 
been proved from books of the company for 
which the plaintiffs called but which they 
did not ask to be produced. Further, Mr. 
Jinnah argued that O. 38, R. 6, Civil P. C., 
required that the intent referred to had re- 
lation to something done or to be done after 
the institution of the suit and that in this 
case the sale of 9000 bundles of steel hoops 
by the defendant firm to J. Padam Prasad 
Jain & Co. was before the institution of the 
suit and not after. He explained the fact 
that this hardware firm for the first time 
did business in these steel hoops by the fact 
that the defendant firm had previous re- 
lations with the firm of J. Padam Prasad 
Jain k Co. and wished merely to facilitate, 
what might be for them, a profitable busi- 
ness. He also explained the fact that a firm 
of much the same name and constitution as 
J. Padam Prasad k Co. shared for a time 
the same telephone, as duo also to this 
friendliness. I find it, however, diflicult to 
believe that the defendant firm would have 
abandoned the largo profits accruing on 9000 
bundles of these steel hoops in a rapidly 
rising market out of friendliness to another 
firm or that the use of a common telephone 
was also due to friendliness alone. 

I think that other things apart, these two 
admitted facts show a very close business 
relationship and association between these 
two firms, and that indeed for the purpose of 
the disposal of these 9000 bundles the two 
firms acted os one, entries in books and al- 
leged or admitted cash payments notwith- 
standing. The statement, therefore, made 
by Bishambordas in his affidavit in reply to 
the plaintiffs' allegations in Suits Nos. 2G6 
and 284 of 1939, that he has nothing to do 
with the firm of J. Padam Prasad Jairi k 
Co., and that the allegations made regarding 
his so-called connexions with the firm of 
J. Padam Prasad Jain k Co. are absolutely 
false and unfounded can in no way bo justi. 
fied, and, in my opinion, are themselves 
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false and made to deceive the Court and 
conceal the true nature of his actions. For 
instance, in the affidavit in Suit No. 2CC plain- 
tiff alleges that the defendants have shipped 
4000 bundles of steel hoops to Bombay in 
the name of Padam Prasad Jain & Co. but 
Bisbamberdas does not in his counter-affi- 
davits either on 8th November or 20th 
November admit any sale to the firm of 
Padam Prasad Jain A Co. or explain this 
transaction. It is only later in an affidavit 
dated ilth December in Suits Nos. 296 
and 273 (Appeals Nos. 13 and 14 of 1940) that 
the transaction relating to the sale of these 
9000 bales to L. Padam Prasad Jain A Co., 
and J. Padam Prasad Jain A Co., is admit- 
ted or explained. His affidavits in fact evade 
or falsely deny the main allegations against 
him including the allegation made in the 
affidavits of Jagatram and Gokalchand, the 
two brokers, that the defendant firm in- 
sisted on doing business in these steel hoops 
through other firms, for instance, Messrs. 
Kishan Prasad and J. Padam Prasad Jain 
k Co. The allegation of enmity against 
Gokalchand is too trivial to affect this case. 
Nor do I think the learned Judge is wrong 
when he finds that the defendant firm and 
the firm of J. Padam Prasad Jain & Co. are 
closely associated. 

It is argued on behalf of the appellants that 
the firm of J. Padam Prasad Jain k Co. was 
an independent firm c-arrying on business 
since 1939 and that the subsequent change 
of partners moans nothing. The confused 
though short existence of this firm of 
J. Padam Prasad Jain A Co. is referred to 
briefly in Naharsingh's affidavit in Suit 
No. 260 and at much greater length in his 
affidavit in suit No. 278. Naharsingh explains 
how became to Karachi and started the firm 
of N. Padam Prasad Jain A Co. as dealers in 
ply wood, glass, tiles, varnish, paints, iron 
hardware, G. I. sheets, pipes and building 
materials, a business which in England 
would be described as builders merchants. 
The ''N" in N. Padam Prasad Jain k Co. 
stood for Naharsingh. It is significant that 
another firm in the premises occupied by 
this firm and the defendant firm was the 
firm Kishan Prasad k Co. Ltd., the firm 
given by one of the brokers as a firm in 
whose name the defendant firm was trying 
to do business and sell steel hoops. Nahar- 
singh gives no satisfactory explanation as 
to why the defendant firm should have 
allowed his firm to use their telephone 
and their telegraphio address. In May 1938 
Naharsingh states he took up Lakhmicband 
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and so the firm became L. Padam Prasad 
Jain Co. It is this same Lakhmichand, 
son of Sumevcband, who was registered as a 
partner in the defendant firm with the 
Indian Merchants Association, Karachi, on 
2nd September 1930, and this Lakhmichand 
is the son of Lala Sumerchand, whose two 
other sons Lalchand and Chanderbban were 
registered as partners in the firm of 
J. Padam Prasad Jain A- Co., on 14th Octo. 
her. Bishamberdas admits that this Lala 
Sumerchand is his father's brother’s son, 
that is, his cousin, and Lakhmichand is 
the son of this Lala Sumerchand as are 
Lalchand and Chanderbhan. Thus members 
of the two firms are related and Nahar. 
singh’s affidavit shows from the beginning 
that they were associated together. Accord- 
ing to Naharsing Lakhmichand, son of Lala 
Sumerchand, left N. Padam Prasad Jain & 
Co. in May 1939, and six persons whom ho 
names, two of whom are sons of Lala 
Sumerchand, Lalchand, and Chanderbhan, 
did business in the name of L. Padam 
Prasad Jain k Co. till 19th September 1939, 
when the name of the firm was changed to 
J. Padam Prasad Jain it Co. I do not my- 
self think this change of initial means any 
thing at all, and if the firm of Padam 
Prasad Jain A Co. with its different initials 
was an independent firm, it is clear it 
was closely associated with the defendant 
firm using the same telephone and the same 
telegraphic address even when the office 
was moved into another building near by. 

I am not impressed by the fact Nahar. 
singh alleges or even shows that perfumery 
merchants deal in hardware nor by the 
argument that the learned Judge has wrong- 
ly described the firm of J. Padam Prasad 
Jain k Co. as furniture-dealers when they 
deal in plywood chair-seats, sofa-springs, 
hardware and building materials. They 
may deal in furniture accessories or mate- 
rials but it is not disputed that until those 
two shipments of 9000 bundles of steal hoops 
to Bombay, they did not deal in steel hoops. 
Indeed, Nabarsingb says that because they 
did not do so, there could bo no confusion 
between the two firms, oven if they used 
the same toleplione and the same telegra- 
phic address. There is not a shadow of 
doubt in my mind that the affidavits of the 
two brokers are substantially true and that 
the defendant firm was disposing or endea- 
vouring to dispose of part of its stock of 
steel hoops clandestinely through other 
closely associated firms, more conveniently 
o obtain the higher profits sales on a ris- 
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ing market would provide. But it may be 
argued that this may be indiscreet or un. 
wise or imprudent and may give rise to 
suspicion as to the good faith and upright 
dealing of a firm which so behaves, but that 
does not of itself show that the defendant 
firm with intent to obstruct or delay the 
execution of any decree against it was about 
to dispose of the whole or any part of its 
property or to remove it from the local 
limits of the jurisdiction of the Court within 
the meaning of R. 5 of 0 . 38. Civil P. 0. 
This sale through a broker to Padam Prasad 
Jain k Co. of 9000 bundles was in any case 
before the institution of the suit, and Mr. 
Jinnah referred us particularly to a case of 
the Patna High Court in 17 pat 89,* where, 
in the learned Judges held that in order 
that Rr. 5 and 6 should apply “there must bei 
a transaction subsequent to the filing of the 
suit." With the greatest respect to the 
learned Judges we can find nothing in the 
plain words of the rules which makes a^ 
transaction subsequent to the institution ofj 
the suit a condition precedent to the appli- 
cation of Rr. 5 and 6. Indeed, B. 5 refers 
not to the past but to the future. Buie 5 
refers to a defendant who with a particular 
intent is about to dispose of the whole or 
part of bis property. The fact that he has] 
done so after the institution of the suit may 
be strong evidence of the future intention 
provided he has any property left. But, in 
my opinion, transfers before the institution' 
of a suit may as evidence of conduct be 
evidence of intention after the institution 
of the suit. In 11 c L J 19,* a case before the 
Calcutta High Court, the learned Judges! 
said : 

It is open to the Court to look to the conduct 
of the parties immediately before the suit and to 
examine also the surrounding circumstances and 
from those to draw an Inforonco ns to whether the 
defendant is about to dispose of his property, and, 
if so, with what intention. 

After considering all the circumstances 
of this case, looking to the conduct of the 
defendant shortly before the suit in the 
matter of these 9000 bundles, there is no 
doubt in my mind that tho learned Judge 
was justified in holding that the intention 
of tho defendant firm was to dispose clan- 
destinely through others of part of its stock 
in trade so that it might not only reap the 
higher profits but also obstruct or delay the 
execution of doojwe«,Jor thoag_h_jt jvas^ 

1 <’38) 25 A I R 1938 ^ ^ 

*pit 89 : 19 P li T 372, Bodanaud Raf v. Nabo 

U 0 L J 19 : 5 I 0 .81, mcsmor .. 
Cawnporo Sugar Works, Umltod. 
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gued that the decree could be satisfied from 
the moneysdepositod in Court, those moneys 
•would not be there after the appeals suc- 
ceed. There is no doubt in my mind, 
despite the affidavits of fellow merchants 
testifying to the good repute of the defen- 
dant firm and the evidence that the defen- 
dant firm has fulfilled certain contracts in 
accordance with their terms, thus depriving 
itself of the excessive profits the war prof, 
fers, that the purpose of this clandestine 
dealing of the defendant firm was to strip 
itself of its assets, conceal them in the 
Dam 69 of closely associated firms aod thus 
delay or obstruct the execution of the de. 
orees which might bo obtained in those 
suits against it. In my opinion the learned 
Judge has correctly stated and appreciated 
the most material facts in these cases, that 
be has not misunderstood or misapplied the 
Jaw, and it would not be right in the oir- 
jcumstancos for us to interfere in the deli- 
jborato exorcise of a discretion entrusted to 
[him by law: 2G ALL 388.’ In my opinion, then, 
ithe appeals should be dismissed with costs. 
Mr. Kimatrai states that ho does not press 
the oroBs-objeotions in Misc. Appeal No. 15 of 
1940 . Tboy are dismissed N^ith costs accord- 
ingly* 

Weston J. — With regard to the objec- 
tion that no appeals He from the orders 
passed in these five suits, it seems to me 
that, oven if an order under R. 5 of O. 38, 
Civil P. 0., can be more than an order ntst, 
yet the orders with which wo are concern, 
od were orders not under R. 6 but under R. G. 
The oircumstanco that in the memoranda 
of appeal the orders are described as orders 
under R. 5 is of no importance. Rule 5 pro- 
vides for an order to furnish security to 
produce property io specie or its value, and 
such order may bo aocompanied by a con- 
ditional order of attachmeDt. Any final order 
of attachment is made under the first part 
of R. C on failure by defendant to show 
cause why he should not furnish security, 
or on failure to furnish the security requir- 
ed. Defendants in no one of the five suits 
furnished security, but tboy brought about 
what was the equivalent of attachment by 
depositing the value of the goods whoso 
attachment was sought. The final orders 
passed were clearly orders of attachment of 
the amounts deposited, and in fact some of 
the orders directed in terms that attacb- 
mont was confirmed. These orders must bo 
taken to be orders passed un der the first 

3T’041 QO^AU SSS: 81 I a C7; 8 Sar 635; 7 0^ 239 
C), Jalpal KuDwar v. Indar Bahadur Singh. 


part of R. 6. In the Calcutta case referred 
to, 50 cal 215,* all that was held was that 
no appeal lay against such part of an order 
under R. 6 as required security to be fur- 
Dished. Under O. 43. R 1 (q) an appeal lies 
against an order made under R. 6, and even if 
the Calcutta case represents correct law, it 
wonld not apply to the present facts. In my 
opinion, appeals He from the final orders 
made, and the preliminary objection raised 

for respondents fails. 

Rule 5 of O. 38 which lays down the con- 
ditions under which the Court may take 
action by attachment before judgment shows 
that such action is preventive to provide 
against future attempts of the defendant to 
place bis assets beyond the reach of the 
potential decree- bolder, and is not punitive 
in order to punish such acts of the defen- 
dant committed, either before the suit was 
filed, or after suit but before presentation 
of the application under the rule. This does 
not mean that disposals shown to have been 
made prior to the application cannot be con- 
sidered as evidence of intention to make 
further disposals. Of course if the defen- 
dant has made a complete disposal of his 
property before the application is presented, 
there is no room for any action under the 
rule. Also a part disposal of property is nob 
necessarily conclusive of further intention 
to dispose of all or part of the remainder, 
and it is evidence of the intention required 
by R. 6 only if it is shown to have been 
made with that same intention. In u CLJ 
19,® quoted in a Patna case, 17 Pat 89, it was 

remarked : , « 

It is open to the Court to look to tho conduct of 
the patties imniodiatoly before tho suit, and to 
examine also the surrounding circumstancM. and 
from these to draw an inferonco as to whether the 
defendant Is about to dispose of bis property and if 
BO, with what Intention. 

Mr. Jinnah has relied upon a remark of 
Varma J., in the Patna case whore, after 
sotting oat tho above passage ho went on to 
say that this Calcutta decision shows that 
there must be a transaction subsequent to 
the filing of tho suit. It is urged that in the 
present cases no disposal by defendants 
subsequent to the filing of the suits has 
been alleged. But with all respect to the 
learned Judge, I can find nothing in R. 5 of 
O. 33 to support his dictum. An application 
under R. 5 may bo made at any stage in the 
suit, and if a defendant, having knowledge 
that a suit will bo filed against him, begins 

4 . (■23V lirA I R 1923 Cal 639 : 79 I 0 242 : 60 
Cal 215. Hajl MoharomuddlD & Co. v. Eastern 
Japan Trading Co* 


181 Sind Bishamberdas & Co. v. Sachoomal Kotoomal ( We&ton J.) 


disposal of his property with the intention 
of obstructing or delaying the execution of 
a decree likely to be passed against him, 
there is nothing in R. 5 which debars the 
plaintiff from applying under that rule at 
the time ho files his suit, and from relying 
in support of his application not on dispo- 
sals made subsequent to the filing of suit or 
8ubse(}uent to service of suit on the defen- 
dant, but on disposals made before the suit 
has boon filed. That a defendant is about to 
dispose of his property may be established 
to the satisfaction of the Court not only by 
completed transactions of disposal prior to 
tho application, but by such evidence as 
ovidence of intention expressed by the de- 
ifondant, by evidence of disposals not com- 
pletod but only negotiated or by evidence 
of unsuccessful attempts at disposal. That 
tho intention of defendant is to obstruct or 
delay the satisfaction of any decree which 
may be passed against him is in general 
necessarily a matter to be inferred from 
attending circumstances. 

Tho affidavits attached to the applications 
under r. 5 made in suits Nos. 284 and 2GG 
(Appeals Nos. 8 and 9) upon which on 8th 
December 1939 the learned Judge passed the 
first two of tho five orders against which 
these appeals have been made, are similar 
in terms and tho two orders passed are 
almost identical. Of the two affidavits, that 
filed in suit No. 284 is the more precise, and 
it omits certain irrelovancies which appear 
in the other. The substance of the asser- 
tions made may he stated as follows: In the 
first week of September 1939, defendants 
had large stock of baling hoops in their 
godowns, and were under contract to supply 
to tho plaintiffs and to other merchants 
quantities of baling hoops on forward con- 
tracts, deliveries in tho case of plaintiffs 
being apparently from October 1939 to Febru- 
ary 1940. On the outbreak of tho war, the 
market price of baling hoops rose very con- 
siderably, and defendants, in order to obtain 
large profits from their stock, avoided giving 
delivery on their contracts, and disposed of 
their stock by ready sales. They are said to 
have avoided a number of contracts by offer- 
ing to their clients 10 per cent, of the contract 
quantities, and if this was not accepted, to 
have refused to deliver any quantity at all; 
and it has been suggested before us that as 
baling hoops are seasonable goods, in many 
cases merchants wore compelled to accept 
these terms. Defendants are said to have 
Bet up or to have utilized a firm of the name 
• Padam Prasad Jain & Co., and when sell- 
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ing hoops ready, to have had bills made oufe 
m the name of this firm; and plaintiffs in 
suit No. 284 assert that they themselves wer& 
given bills in this manner for hoops bought 
by them. Defendants are also said to have 
consigned a considerable quantity, 4000 bun- 
dies of hoops to Bombay, in the name of 
J. Padam Prasad Jain & Co. It is said that 
all this conduct of defendants is dishonest, 
and the argument based on these allegations 
is that in order to reap the advantages of 
the large increase in prices, and in order to 
avoid giving delivery from stock to which 
plaintiffs claimed to be entitled, defendants 
have been transferring their assets to the 
name of J. Padam Prasad Jain & Co. In the 
affidavit in suit No. 266 it is alleged that the 
firm J. Padam Prasad Jain & Co. was regis- 
tered under the Partnership Act only on 
14th October 1939, about two weeks before 
the application under B. 5 was made, and it 
is stated that the partners of this firm are 
relations of Bisbambardas, the principal 
partner in the defendant firm. 

Id reply to the affidavits in these two 
suits lengthy affidavits were filed by Bisham- 
berdas, and he also filed a number of affida- 
vits of merchants of Karachi, European and 
Indian, testifying to bis commercial integ- 
rity. Id bis affidavits Bisbamberdas asserts 
that the contracts of plaintiffs were forward 
contracts contingent upon the arrival of the 
goods from abroad, that plaintiffs bad no 
right to have their contracts fulfilled from the 
stock in defendants’ godowns, which defen- 
dants were at liberty to sell on such terms and 
at such profit as they pleased. The allegation 
that defendants were taking advantage of the 
shortage of stocks and increase in prices by 
compromising with merchants on a basis of 
10 per cent, deliveries is answered only by 
the assertion that the allegation is very 
vague, and it is not specifically denied, while 
the assertions relating to the firm of J. 
Padao} Prasad Jain ^ Co., are answered by 
the statement that neither Bisbamberdas 
nor anyone in his firm has anything to do 
with this firm, and that all the allegations 
made as to his connexion with that firm are 
absolutely false and unfounded. The state- 
ment that 4000 bundles of hoops have been 
sent to Bombay is answered by the state- 
mont that defendants have not sent a single 
bundle to Bombay. Bisbamberdas also pro- 
duced statements showing that during tne 
months of August. September, Ootober and 
part of November 1939, he had made G3 deli- 
veries totalling 16,379 bundles to 
against future delivery contracts, and tn 
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between 24fch November and let December he 
had delivered 10,407 more bandies, but these 
statements do not show the total quantities 
which defendants were under contract to 
deliver to these merchants. 

There can be no doubt, as tbe learned 
Judge held, that the replies of Bishamber- 
das made in these affidavits wore not honest 
replies. The learned Judge after hearing tbe 
arguments advanced on the affidavits, con- 
sidered it proper to examine Bisbamberdas 
who was in Court. In his statement then 
made Bishambardas had to admit that tbe 
firm L. Padam Prasad Jain & Co., the pre- 
decessor of J. Padam Prasad Jain <k Co., 
used tbe same telegraphic address, namely, 
‘Hoops’ and tbe same telephone number as 
tbe defendant firm. The offices of the two 
firms are said to be in different roads. 
Bisbamberdas also admitted that two of the 
partners of J. Padam Prasad Jain & Co. are 
brothers of Lakbmicband, one of bis own 
partners in the defendant firm, who is his 
first cousin. This Lakbmicband is mentioned 
in a partnership deed, purporting to be dated 
I9tb September 1939, creating tbe firm of J. 
Padam Prasad Jain & Co., as one of the 
partners of L. Padam Prasad Jain i Co., 
whose assets were taken over. 

The assertion by Bisbemberdas that de- 
fendants had no connexion with tbe firm of 
J. Padam Prasad & Co., therefore, was not 
a complete disclosure of facts within his 
knowledge, and the explanation given by 
him for the use by this firm, said to be 
hardware merchants, of defendants telegra- 
phic address ‘Hoops’ and of their telephone 
number on tbe ground that they formerly 
occupied the same building, is certainly very 
unconvincing. Again, the allegation that 
defendants bad sent 4000 bundles of baling 
hoops to Bombay in the name of this firm 
was only denied without explanation, and 
it was only after orders wore passed by the 
learned Judge on 8tb December 1939 in Suits 
Nos. 284 and 206 that, in the proceedings of 
the other three suits, on the applications 
made therein under Buie 5, disclosure was 
made that defendants had sold a large 
quantity, 9000 bundles, to J. Padam Prasad 
Jain Si Co., and despatch by this firm of 
4000 bundles to Bombay was not denied. 
This firm, according to the partnership deed 
of 19th September 1989, has a capital of Rupees 
6000 only, but the transaction of purchase of 
9000 bundles involved an amount of some 
Bb. 60,000. This sale according to jiara. 24 of 
Bisbamberdas' affidavit in suit No. 310 was 
a sale of lOOO bundles on 14th August 1939 


to L. Padam Prasad Jain & Co., and a sale of 
8000 bundles on 5th September to J. Padam 
Prasad & Co., and it has been pointed out 
by the learned advocate for the respondents 
that the partnership deed creating the latter 
firm was not executed until 15tb September 
1989 . Although in para. 25 of his affidavit 
Bisbamberdas states that tbe price of these 
9000 bundles has since been received by 
defendants, this assertion is not supported 
by evidence. It is claimed before us that 
this payment will appear in defendants 
books and also in tbe books of J. Padam 
Prasad Jain Sc Co., and it is urged that 
plaintiffs in Suits Nos. 264 and 2W bad called 
for the books of the latter firm but did not 
attempt to have them brought on record. 
But it is to be remembered that the plain- 
tiffs in these two suits had no knowledge of 
this alleged sale, which was disclosed only 
in January 1910 after the orders in those 
suits bad been passed. When considering 
this very large transaction with a firm which 
did not deal in these goods and which pos- 
sessed a capital amounting to only one-tenth 
of the price of these goods, which was re- 
constituted about the time of this transac- 
tion, and of which an outgoing partner is a 
partner in defendants' firm, while his bro- 
thers continued, it is worthy of note that tbe 
sale is said to have been effected through 
a broker Taracband. It seems very strange 
that a genuine sale to a firm having such 
close connexions should have been made 
through a broker, and although in suit 
No. 266 there appears an affidavit of this 
broker, I do not think in the circumstances 
it is entitled to much weight. 

Mr. Jinnah for the appellants has urged 
that we should consider the merits of the 
claims made by the plaintiffs in the five 
suits, and ho suggests that if they do not 
appear to have prime facie cases, then this 
circumstance should bo taken into conside- 
ration when deciding these appeals. The 
defence of defendants, I understand, rests 
mainly on a plea of force majeurc, and look- 
ing, for example, to what is said to be the 
contract in Suit No. 266, it seems to me that 
tbe burden lies heavily upon defendants to 
prove that if a particular ship or ships did 
not arrive in India, they are absolved from 
all liability under this contract. I do not 
wish to express any decided opinion on the 
merits of the suits, but if in fact the con- 
tracts were such as to throw upon the defen- 
dants an obligation to deliver, if not from 
shipments received, yet from stocks avail- 
able with them, then tlie fact that large 
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quantities of hoops in the possession of de- 
fendants were not utilized towards fulfilling 
those contracts, but were disposed of in a 
clandestine manner through a closely con- 
nocted firm, established at the material 
time in tbo matter, assumes special signifi. 
cancG. It is true that the affidavits filed by 
Bisbamberdas speak in the highest terms 
of his commercial reputation, but I think 
the effect of those affidavits is largely, if not 
completely, discounted by the allegation, 
which has not been denied, that defendants 
have been compounding their contracts, 
although, as the transfer to J. Padam Prasad 
Jain & Co., now shows that they had con- 
siderable surplus stocks. 

It appears to me that the conduct of 
defendants both in their transactions, and 
in the proceedings before the trial Court, 
particularly in the first two suits, was in the 
highest degree suspicious and suggests that 
they have been led away from the path of 
commercial integrity by the sudden and 
unexpected opportunity afforded to them at 
tlie outbreak of war of making large profits 
from their stocks by evading giving delivery 
on their contracts; and I do not see bow we 
can hold that the learned Judge exercised 


(a) Criminal trial — Adjournment — Crlml* 
nal P . C. does not contemplate adjournments 
sine die. 

The Crlnunal Procedure Code does not contem- 
plate adjonrnments of oriminal cases sine die; on 
the contrary, what the law contemplates is due 
diligence and impartiality in the prosecution of 
criminal cases. It is not the law that a criminal 
case should linger long. [p 187 0 2] 

(b) Penal Code (1860), Ss. 117 and 143 — 
Offence under S. 117 does not necessarily in- 
volve offence under S. 143. 

An offence of abetment under S. 117 does not 
necessarily involve an offence under B. 148, the 
offence of unlawful assembly. [P 188 0 1] 

Because while 8. 117 does contemplate the abet- 
meat of the commission of an offence by the 
public generally, or by any number or class of per- 
eons exceeding ten, it does not necessarily follow 
that the offence is to be committed by all the ten 
or more persons at one and the same time or that 
there should be an unlawful assembly. fP 188 0 1] 

(c) Penal Code (1860), S.143 — Offence under 
S. 143 is not compoundable. 

Offences under 6. 148 are not compoundable. 
This is presumably because offences under 8. 143 
were regarded by the Legislature os concerning 
persons other than those Immediately Involved; 
these offences are offences which directly affect the 
public peace and tbo conclusion of criminal cases 
relating to them is therefore something more than 
a matter for agreement between individuals: (’33) 
10 A I R 1923 Mad 692, litl. on. [P 188 0 2] 


his discretion arbitrarily when bolding that 
the creation or reconstitution of the firm 
J. Padam Prasad Jain & Co. was a device 
in order to facilitate the transfer of property 
from the defendants' firm in order to avoid 
the satisfaction of any decrees which may 
be passed in these suits. The learned Judge 
in his later orders relied upon bis first 
orders passed in suits Nos. 2C6 and 2H4, and he 
says he is unable to find anything in the 
later affidavits of Bisbamberdas to induce 
him to arrive at a different conclusion. He 
remarks that it is most significant that 
nowhere in the later affidavits of Bisbam- 
berdas has it been stated that no baling 
hoops have been sold by the defendant firm 
to J. Padam Prasad Jain it Co., after 6th 
September 1930. Hero also, I see nothing to 
justify a finding by us that discretion has 
been exercised arbitrarily. I agree therefore 
that the appeals should be dismissed with 
costs. 

G.n./R.k. Appeals dismissed. 

(28) A. I. R. 1941 Sind 186 
Davis C. J. and Weston J. 

Agha Nazarali Sultan Muhammed 

V. 

Emperor. 

Cilmlnal Bovn. Appl. No. 327 of 1940, Decided 
on 9th December 1940 . 


(d) Criminal trial — It Is for Magistrate, and 
lot for complainant, to decide, upon facts 
lleged, what offence is committed. 

It is for tbo Magistrate to decide upon the fao ts 
lleged what Is the offence alleged, what section of 
be Penal Code is the appropriate section. It Is not 
3r the ffrst informant or, indeed, tbocompJainant, 

! a complaint is made, to determine the oflenM ot 
ho jnriadlctlon of tbo Court : (’87) 24 A I R 193 
Ind 81 and (’40) 27 A I R 1940 Bind 97^ 

(e) Criminal trial — Several offences named 
/complaint as part of one transaction - 

lagistrate framing charge of one 
. presumed to have discharged accused in res- 

cct of other offences* 

It is to be assumed that when a Mogistrata 
ames a charge of one of severol 
I the complaint as all part of one 

by DKoesary Implication discharged the ac- 
,sed with respect to the other offences^ ^ 

W D. L. VclUini for Permanand Kundanmal 

_ for Applicants 

Parlabrci D. 

Davis C. J.-Thi3 is an “PplioatiOT in 
wision against an 

lagistrate, Sukkur. Mr. B. W. Budd, alio ^ 

,B an offence under ss. 117 and «8. Peo" 
'L. to be eomponnded bnt retang 
low an offence under S. 143 read ww 

117 , Penal Code, which was 
.“sUfement of facts in tbo complaint to 
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be diaolosod. to be compounded. Tbisapph. 
cation in revision is made against the order 
of the Special Magistrate, Sukkur, but it 
should properly bo made against the order 
of the District Magistrate, Sukkur. to whom 
a revision application in this same matter 
had been made. It is true that the learned 
District Magistrate felt that he could pass no 
orders upon this application, as the alleged 
offences were, in his own language. 

connected with incidente which took place on and 
after 18tb October 1939, and with which l am per- 
sonally cognizant both as a Magistrate and in my 
executive capacity. It is. therefore, improper on 
my part to pronounce any judgment in a matter 
which is BO intimately connected with my own 
orders and actions. The accused have a remedy m 
the concurrent jurisdiction of the So^lons Judge, 
and it is, therefore, BUggested that perhaps a better 
course for them would be that they approach that 
Court for adjudication of this matter. No orders 
are therefore, passed on this application except 
the suggestion that if considered proper they 
should approach another tribunal. 

While the learned District Magistrate’s 
scruples do him credit, I do nob think these 
proceedings on the revision application be- 
fore him were properly terminated by a 
suggestion. Once he bad taken cognizance 
of this revision application relating to mat- 
tors with wbicli he was so intimately con. 
neotod that ho could nob give a decision on 
the points raised, the learned District 
Magistrate should. I think, have referred 
the application at once to this Court for 
transfer to some other Court or for disposal 
according to law. The learned District 
Magistrate in bis order dated 28th Septem- 
ber 1940 , dealt with certain other applica. 
tion relating to this complaint made by the 
City Magistrate. Sukkur. against the appli. 
cant, one Agha Nazarali and nine others for 
offences under ss. 117 and 449, Penal Code. 
The police report bears the date 25th Janu- 
ary 1940 ; the offences are alleged to have 
boon committed between isb October 1939 
to 19th November 1999. Wo are informed 
that up to the date of the revision applica- 
tion to the District Magistrate, Sukkur, no 
evidence bad been recorded. I think, there- 
fore, that the District Magistrate should in 
bis order have dealt more fully with the 
reasons for the delay in this case. The 
phrase that the case “has lingered for a 
long time” appears to show an inadequate 
appreciation of the gravity of the delay 
which appears to have occurred in this cose 
and the necessary implications. The learned 
District Magistrate in referring to a trans- 
fer application with which he dealt in this 
aame order writes as follows : 
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The second application deals with the refusal of 
the learned Special Magistrate to give an indefin te 
adjournment. On behalf of the 
Aslam urges that the Crown ilself had aek^ for an 
ad oumment of this case till the tribunal decides 
whether the Manzilgab building was a ^ 

not. It is a fact that Government in Iho wider 
interests of the province had eugges^ J 

would bo in the interest of the peace of the district 
and the province if the case were held up till the 
ouestion whether the Manzilgab was a mosque or 
not is decided. Apparently two considerations had 
moved Government: (a) preservation of peire. and 
(b) the inlluence of the decision m the inquiry on 
the guilt of the accused in this case. 

As regards the peace of the province, though the 
request was made in July and the case has not 
been heard since then, there are no indications 
that holding up of the trial has made for the peace 
of the province. On the other band, communal 
murders still unfortunately are being committed 
and there has been a spate of them within the 
last week. So this argument, so far as this district 
is concerned, loses force. . 

I think the learnetl District Magistrate in, 

rejecting this application should have point- 
ed out that the Criminal Procedure Code 
does nob contemplate adjournments of cri- 
minal cases sine die, and that, on the con- 
trary. what the law contemplates is due 
diligence and impartiality in the prosecu- 
tion of criminal cases. It is nob the law that 
a criminal case should linger long. lodeed, 
the wisdom of the Legislature as embodied 
in the great Code of Criminal Procedure is 
illustrated by the very words of the learned 
District Magistrate which I have quoted. 
Now. 60 far as the present application is 
concerned, and the refusal of the learned 
Special Magistrate. Sukkur. upon the com- 
plaint to allow the compounding of offences 
under Ss. 143 and 117, Penal Code, it is urged 
on behalf of the applicant that the offence 
of criminal trespass under S. 448, Penal Code, 
may be compounded by the person in pos- 
session of the property trespassed upon 
according to the provisions of 8. 345 (l). 
Criminal P. C., and under eub-s. (3) of that 
section the abetment of such an offence is 
likewise compoundable; and, indeed refer- 
ence to Sch. 2 to the Criminal Procedure 
Code, will show that in col. 6, the offence 
of house-trespass is shown as compound- 
able, and that an offence under 8. 117, Penal 
Code, is shown as compoundable if the of- 
fenceabotted is compoundable ; and, clearly, 
an offence under S. 117, Penal Code, is an 
offence of abetment, though it is an ag- 
gravated form of abetment. 

Now, if the more mention of certain sm- 
tions in a police report or in a complaint 
was conclusive of the matter, it would ap- 
pear clear that the order of the learned 
Special Magistrate. Sukkur. was wrong and 
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should be set aside, and, indeed, until the 


case is considered carefully, and from the 
record, it might well be thought that the 
learned Magistrate has erred, as we all err 
■at times, in the interpretation of the law. 
Indeed, I think he is in error when he finds 
that an oHence of allotment under s. 117 , 
jPenal Code, necessarily involves an offence 
under s. 143, Penal Code, the offence of un. 
lawful assembly. The learned Magistrate 
says : “It follows that where s. I17 is used, 
s. 143 follows automatically.” It does not 
necessarily follow. Section 117, Penal Code, 
is as follows : 

Whoever abets the commission of an oOence by 
the public generally or by any number or class of 
persons exceeding ten, shall be punished with im- 
prisonment .... 

If it did necessarily follow, there would ap- 
pear some doubt or conflict in the law as an 
offence under S. 117, Penal Code, could never 
be compounded as sch. 2 to the Criminal 
jP.C,, shows; but while s. 117, Penal Code, does 
contemplate the abetment of the commis- 
sioD of an offence by the public generally, 
or by any numljer or class of persons exceed- 
!ing ton, it does not necessarily follow that 
the olTonco is to bo committed by all the 
ton or more persons at one and the same 
jtime or that there should bo an unlawful 
assembly. For instance, if it could besuppos- 
ed that in this case a jatha consisted of one 
;person at a time and each was to commit the 
offence of criminal trespass as a protest and 
then pass on, giving way to another, so that 
there was never an assembly of five or more 
persons, s. 141, Penal Code, would not ap- 
ply, S. 143, Penal Code, would not apply, but 
S. 117, I’onal Code, might apply. Therefore, 

I do not think it correct to say that because 
S. 117, Penal Code, applies to the abetment 
of an offence, an offence under S. 143, Penal 
Code, necessarily follows. It may be that 
from tlio facts alleged in tliis case it is so, 
but as a general proposition of law I do not 
think it is correct. Now coming to the facts 
of this case, the first information was lodged 
by the City Magistrate, Sukkur. The police 
report, or the challan, as it is called, refers 
only to S. 117, and S. 44fi, Penal Code, but 
the police report must be road with the first 
information on which it is based, and that 
first information is contained in a letter 
written by the City Magistrate, Sukkur, 
presumably on the instructions of Govern- 
ment, conveyed, it is presumed, through the 
proper officer, the District Magistrate of 
Sukkur. This complaint in the form of a 
mtter is as follo%v8 : 

have the honour to report that with a view 


A. I, B. 

to take unlawful possession of Manzilgah buildincs 
and grounds which are Government property^ a’ 

tion Committee has been formed at Sukknt. This 
Committee appointed Mr. Wajidali as first Dictator 
who made Idd Gah grounds as his headquarters 
and from there he sent jathas to the Manzilgah 
grounds to makeunlawful and unauthorized entir. 
W ?! 1-®^® therefore be taken against Mr, 
Wajidali and those members of the Restoration 
Committee under S. 117 . read with 8. 448, Penal 
Code, or under any other appropriate section. 

It is true that ss. 117 and 448. Penal Code, 
only are mentioned, and the learned advo- 
cate, Mr. Vellani stated that S.117, Penal 
Code, was chosen instead of s. 14 . 3 , Penal 
Code, because an offence under s. 117 , Penal 
Code, is punishable with three years’ rigor- 
ous imprisonment, while an offence under 
S. 143, Penal Code, is punishable only with 
sis months imprisonment, and that it fol- 
lows that as an offence under s. 117, Penal 
Code, is compoundable, so must the lesser 
offence under s. 143, Penal Code, be com- 
poundable. But this does not follow at all. 
The law provides that in certain cases 
offences under s. 117, Penal Code, are com- 
poundable, and that offences under S. 143, 
Penal Code, are not compoundable. This is 
presumably because offences under s. 143, 
Penal Code, were regarded by the Legis- 
lature as concerning persons other than 
those immediately involved: these offences 
are offences which directly affect the public! 
peace and the conclusion of criminal cases 
relating to them is, therefore, something 
more than a matter for agreement between 
individuals. Therefore, if, upon the facts 
alleged in the first information, a Magis-I 
trate has reason to believe that an offence 
under s. 143, Penal Code, has been commit, 
ted, it appears to us it matters not what 
figures or what labels the first informant 
attaches to the alleged facts : it is for the 
Magistrate to decide upon the facts alleged 
what is the offence alleged, what section ofj 
the Penal Code is the appropriate section 
It is not for the first informant or, indeed, 
the complainant, if a complaint is mode, to 
determine the offence or the jurisdiction of 
the Court. To take an absurd example, and 
an error in argument is often most clearly 
shown by an absurd example, suppose a 
police officer challanod a zamindar for an 
offence under S. 323. Penal Code, simple 
hurt, where the facta alleged in the first in- 
formation or in the evidence showed a prims 
facie case of murder, would either the police 
officer or the accused be heard to 
it is not open to a Magistrate to 
accused to the Court of Session, that the 
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police ohalUned the accused for an offence 
under 8. 829, Penal Code, and that concluded 
the matter? Obviously, neither the police 
officer nor the accused could be so heard, 
and it is to us plain that it is the duty of a 
Magistrate upon the facts alleged, whether 
in a police report or a complaint, to decide 
what offence the stated facts allege and act 

accordingly. . ^ • 

In this cose, the allegation in the first in- 

formation is that jathas were sent by one 
Wajidali, who is described as the first dic- 
tator, whatever that may mean, to the 
Manzilgah grounds to make unlawful and 
unauthorized entry. It may be that the evi- 
dence will show that there was in this case 
no abetment of an offence under 8. 143 
Penal Code, read with 8. 117, Penal Code, 
in accordance with the interpretation of the 
law in this matter which we have sot out. 
when it will, of course, be open to the com- 
plainant. who. wo observe, was the City 
Magistrate, Sukkur.aud not Goveroment. to 
compound the offence, but until such time 
as the Magistrate, has found that the evi. 
donee does not support a case under S. 143, 
Penal Code, the offence alleged in the words 
of the complaint is an offence under S. 143, 
Penal Code, read with S. U7. Penal Code, 
and is not oompoundable. I observe that 
Government addressed the Special Magis- 
trate, Sukkur, direct on this question of the 
compounding of this case. This I think was 
an error and liable to embarrass the Magis- 
trate. The complainant was the City Magis- 
trate, Sukkur. A letter from Government in 
this matter should have been addressed to 
the City Magistrate through the District 
Magistrate, and any information for the 
Court in this matter should have been con- 
veyod by the Public Prosecutor in the 
ordinary course. This is not merely a matter 
of form. It has important implications. 

That a Magistrate must use his own judg- 
mont and discretion in the interpretation 
of complaints or police reports placed before 
him finds support from the two cases of 
this Court : 1 L R (1940) Kar 275' and I L E 
(1910) Kar 287." On the point that an offence 
under 8. 143, Penal Code, is a distinct and 
separate offence in itself, distinct and sepa- 
rate from an offence which it is the com- 
mon object of the unlawful assembly to 
commit, and that although this lat ter offenc e 

1. {'37) 24“a I R 1937 bind 81 : 169 I O 112 : 88 
Cr L J 742 : I L R (1940) Kar 275, Sadhuram 
Cbimaodas v. Obiznandas Budburam. 

2. (’40) 27 A I R 1940 Sind 97 : 189 I 0 58G : 41 
Ct L J 760 : ILR (1940) Kar 287, Fatab ifubam- 
mad V. Emperor. 
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may by iksolf bo compouDded, tho offonco 
under S. 143, Penal Code, is not compound- 
able as a matter of public policy, being an 
offence in the fullest sense of the term 
against the public peace, there is the autho- 
rity of the Madras High Court, 4G Mad 257.^ 
The words of Wallace J. are apposite to 
the case before us and are as follows : 

Tbo common object charged against the accuacd 
as members of the unlawful assembly is the 
criminal trespass aforesaid. Petitioner contends 
that since the parties had a legal right to com- 
pound that trespass, such a composition has the 
effect of annulling the common object charged, 
and therefore the charge under 8. 143, Penal Code, 
falls to the ground. 

I am not prepared to support this contention. 
Thocssence of the oQencc under S. 143, Penal Code, 
ie the combination of several persons, united in 
the purpose of committing a crimimal trespass, 
and that CODB6DSUS of purpose is itself an oflence 
distinct from the criminal oficnee which these 
persons agroe and intend to commit. The com- 
pounding of one oflence does not mean that the 
oflence has not been committed, but that it has 
been committed, though the victim is williogelther 
to forgive it or to accept some form of solatium as 
sufficient compensation for what be has suflerjyi. 
The law allows prosecuting witness to so deal with 
tbo oflence of criminal trespass but not with the 
oflence of five or more persons combining to eflect 
tbst criminal trespass. 

Petitioner refers me to the ruling quoted in 17 
C W N 948> but that ruling does not say that the 
composition of the oflence of house- trespass and , 
grievous hurt in that case bad the eOcet in law of 
compounding the oflence of being members of an 
unlawful assembly, whoso common object was the 
commission of those oflcnces. It rather implies the 
opposite. 

Mr. Vellani relied upon this very Calcutta 
case moDtionod in the Madras judgment, 17 
OWN 948,* bat in that case the Magistrate 
bad treated the complaint as a complaint 
under S.325, Penal Code. He had not 
accepted the case of the complainant that 
there was an offence of unlawful osseml^ly or 
rioting. The Magistrate in that case simply 
used his judicial discretion as he was bound 
to do. In the other case on which the 
learned advocate relied — A l R 1914 Lah 561,* 
a judgment of the Punjab Chief Court, — a 
charge had been framed, and it is to be 
assumed that when a Magistrate frames a 
charge of one of several offences named in 
the complaint as all part of one transaction, 
be bos by necessary implication discharg- 
ed the acensed with respect to the other 
offences. The learned Advocate. General ap. 

3. (’23) 10 A I R 1923 Mad 692 : 71 I C 242 : 24 
Cr L J 114 : 46 Mad 257, VaakanDa v. Emperor. 

4. (*18) 17 OWN 94S ; 20 I 0 618 : 14 CrL J 453. 
Basiruddi T. Kbairat Ali. 

5. ('14) 1 A I R 1914 Lab 661 : 26 I 0 993 ; 16 
Cr L J 81 ; 29 P R 1914 Cr : 210 PLR 1915 (FB), 
Uasta V. Emperor. 
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peared in support of the order of the Special of theft in the absence of a special order 
^^agl 3 trat 0 , Sukkur, and though he did not WagUtrate directing the sentences to run concul 

accept as correct the opinion of the learned [P 1910 13 

Magistrate that an offence under S 117 the Criminal Tribes Act 

Penal Code, necessarily involves an offence 

under s. 143, Penal Code, in other respects [P jgj q y 

he supported the order of the learned D. Punwani, Advocaie-GeMral ^ 

Special Magistrate. I think therefore that for the Crown 

this revision application must be rejected. Dayis C. J. _ This is a reference by the 
The trial of th 13 case, the delay of which is Dietriet Magistrate, Larkana, who asked ns. 
now beyond all reason, must be continued to modify an order passed by the Resident 
by the Magistrate from day to day. I would Magistrate, Kambar, dated 9th November 
dismiss this revision application accordingly. 1939 , to bring it in conformity with the pro. 

Weston J. — I entirely agree and have visions of R. 384 of the Bombay Jail Manual, 
nothing to add. bocauee under that order the learned Magis' 

d.s./R.K, Revision dismissed. trato directed a sentence of six months 
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Davis C. J. and Lobo J. 

Emperor 

V. 

Fazul Khush Muhammad. 

CrimiDft] Rof. No. 34 of 1940, Decided oo 30tb 
April 1940; ruforonce by Dist. Magistrate, Larkana^ 

Criminal P. C. (1898), Ss. 397. 123, 120 and 
118 — Magistrate directing sentence under Cri-' 
minal Tribes Act to commence alter expiry of 
two other sentences for theft and for default in 
giving security under S. 123 — S. 397, Proviso 2 
* held did not apply since sentence under Cri- 
minal Tribes Act was not passed while sentence 
under S. 123 was being undergone — Accused 
could not be called upon to give security until 
expiry of sentence for theft since sentence under 
S. 123 was passed while accused was under- 
going sentence for theft — Under substantive 
part of S. 397 sentence under Criminal Tribes 
Act held would commence after expiry of sen- 
tence for theft in absence of special order by 
Magistrate directing aforesaid sentences to be 
concurrent — Sentence under Criminal Tribes 
Act would run concurrently with sentence for 
default in giving security. 

Tho Magifetrato directed a sontoDcc of sixmooths 
rigorous impriHonment under S. 22 (2) (a), CrimU 
□al Tribes Act, to commence after tho expiry of 
two other Bcntencos of imprisonment, one of 12 
months for an ofTenco of theft and another a aon- 
tcnco of one year’s rigorous imprisonmont passed 
in default of giving security under an order made 
under 8. 118, Criminal P, 0.: 

Held that (1) B. 397, second proviso, did not 
apply because the sentence for tho ofloncc under 
the CricDinal Tribes Act was not passed wbilo the 
sontonco of imprisonment under S. 123, Criminal 
P. C., was being undergone ; (P 190 C 2] 

(2) since tho order under S. 123, Criminal P. C., 

was made while the accused was undergoing tho 
seotoQco for the offence of theft, he could not 
under Ss. 120 and 123 read together be called upon 
to give security until tho expiry of the substantive 
sentence for theft ; [P 190 C 2; P 191 C 1] 

(3) under tho substantlvo part of 8. 397 tbo sen* 
tence of six months under the Criminal Tribes Act 
would commence after the expiry of the sentence 


* • ® ociiwjuuce w run concur- 

j rontly , ^ 

(4) the sentence under the Criminal Tribes Act 

with the sentence passed 
m default of giving security under 8.128, Criminal 

[P 191 0 1] 

ParCabrai D. Punwani, Advocate-General — 

'< for the Crown. 

Davis C. J. — This is a reference by the 
District Magistrate, Larkana, who asked us- 
to modify an order passed by the Resident 
Magistrate, Kambar, dated 9bh November 
1909, to bring it in conformity with the pro. 
visions of R. 384 of the Bombay Jail Manual, 
because under that order the learned Magis. 
trate directed a sentence of six months 
rigorous imprisonment under s .22 ( 2 ) (a), 
Criminal Tribes Act, to commence after the 
expiry of two other sentences of imprison, 
ment, one of 12 months for an offence of 
theft and another a sentence of one year's 
rigorous imprisonment passed in default of 
giving security under an order made under 
s. 118 , Criminal P. C. We are here concern- 
ed with the provisions of the Criminal Fro. 
cedure Code which guides this Court and 
not with the provisions of the Bombay Jail 
Manual and wo think tho proper order to 
be made oo the facts of this case is that the 
sentence of six months under the Criminal 
Tribes Act shall commence from the expiry 
of the sentence of 12 months for theft but 
shall run concurrently with the sentence of 
one year's rigorous imprisonment passed in 
default of giving security under the order 
made under S. 118, Criminal P. 0., and if by 
any chance the accused person should give 
security before the expiry of the sentence 
of six months rigorous imprisonment for 
the offence under the Criminal Tribes Act, 
Dovortbcless, that sentence of six months 
rigorous imprisonmont must be given its 
full effect, subject, of course, to any remis- 
sions the occused may earn by good conduct 
in jail. 

It was at 6 rst urged before us that pro- 
viso 2 to S. 397 , Criminal P. C., would apply; 
but it would not apply because the sentence^ 
for the offence under tho Criminal Tribes; 

Act was not passed while the sentence of 
imprisonment under S. 123, Criminal P. 0., 
was being undergone, because according to* 
the rulings of this Court, reading Ss. 120^ 
and 123, Criminal P. 0., together the awus^; 
person who is sentenced to undergo impri-i 
sonment in default of security and at the 

same time is undergoing a 

tence of imprisonment /or another o n , 

shall be called upon to give Beoarity only 
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after the expiry of the substantive sentence 
of imprisonDoent and the order committing 
the aocusedi if it may be so called, under 
S. 123, Criminal P. 0., in default of giving 
security, should not be made until after the 
sentence of substantive imprisonment has 
been undergone. The hrst proviso to S.397 
also would not apply and so far as the sub- 
stantive part of s. 397 , Criminal P.C., is con- 
cerned the sentences for the offence of theft 
and under the Criminal Tribes Act would 
only run concurrently if a special order was 
made by the Magistrate. No special order 
was made and no special order appears to 
us to be necessary. Therefore this case really 
amounts to this: that the imprisonment for 
the offence of theft and that in default of 
giving security are governed by Ss. 118, 120 
and 123 , Criminal P.O., and the sentence for 
the offence under the Criminal Tribes Act 
must be considered quite apart from the 
special provisions of 6. 120 or S. 123, Crimi- 
nal P. 0., and takes its course according to 
the ordinary rule of law laid down under 
S. 397, Criminal P. C., that is to say, that 
whore an accused is convicted of an offence 
involving substantive sentences of impri- 
sonmont, those sentences are consecutive 
unless a special order is passed that they 
should bo concurrent. 

We therefore modify the order of the 
learned Magistrate by directing that the 
sentence of imprisonment for the offence 
under the Criminal Tribes Act shall com. 
luenco on the expiry of the sentence of im. 
prisonment for theft and that the order of 
imprisonment for failing to give security 
should be passed and the period of impri- 
sonment for default should commence from 
the date of expiry of the sentence of impri. 
Bonroent for the offence of theft. This coin- 
cides with the provisions of R.381 of the 
Bombay Jail Manual. 

a.N./u.K. Order modified. 
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Weston J. 

Mir Mahomed Haji Omar — AppMant 

V. 

Divisional Superintendent, N. W. 

Railway — Respondent. 

Civil Appeal No. 6 of 1940, Decided on 3rd 
February 1941. 

(a) Payment of Wages Act (1936), S. 17(1) (b) 

Right of appeal under S. 17 (1) (b) depends on 

monetary value of claim and not on any finding 
of trial Court. 

Under 8. 17 (1) (b) tbe right of appeal depends 
on the monetary value of the cloim and notoosny 
flodiug of (bo trial Court. [P 192 0 2J 


(b) Payment of Wages Act (1936), S. 17 — 
Word “direction” in S. 17 includes refusal to 
make direction. 

Tho word 'direction' in 8. 17 should be taken to 
include a refusal to mako a direction. (P ^^2 C 2) 

(c) Payment oi Wages Act (1936), Ss. 15,7 and 

8 Reduction ol certain amount per month from 

delinquent employee's future salary ordered as 
penalty or punishment — Reduction amounts to 
deduction within meaning of S. 15 — Employee 
can claim refund oi such deduction as it falls 

neither under S. 7 nor S. 8. 

A reduction of a certain amount per month from 
the future salary of an employee as a penalty or 
punishment for tho delinquencies committed by 
him amounts, in tho absence of a fresh contract of 
service at a reduced rale of wages, to deduction 
within the meaning of 8. 15 and since such a 
deduction is not covered by 8s. 7 or 8 the employee 
is entitled to a refund of the deductions. 

[P 198 C 1. 2) 

(d) Payment of Wages Act (1936), S. 15 — 

Employer terminating existing contract with 
servant and re-employing him at lower rate of 
pay No question of deduction arises. 

There is nothing in the Payment of Wages Act 
to prevent an employer from terminating his 
existing contract with a servant and to re-employ 
him on a lower rate of pay. No question of deduc- 
tion under the Act can arise in such a case. 

(P 193 C 2] 

(e) Payment of Wages Act (1936), S. 26 — 
Railway rules or notes thereunder are not bind- 
ing on authorities considering claims under 

Act. , ^ ^ 

Tb6 rules or notes undor tho Act davo do statu* 
tory basis and no such rules or notes can bind the 
authorities considering claims under tho Payment 
of Wages Act. ^ U 

Kishinchand J. Bijlani — for Appellant. 
Choilhram Dewandas — for Respondent. 

Judgment. — This is an appeal under 
S. 17 , Payment of Wages Act (Act i of 1930). 
against an order of the Judge, Karachi 
Small Cause Court, dismissing an applica- 
tion of the appellant under S. 15 (2) of the 
Actin respect of amounts totalling Rs. &1.11.0 
alleged to have been deducted from bis 
wages contrary to the provisions of the Act. 
Appellant, Mir Mahomed is an engine driver 
employed by tho N. W. Railway, Karachi. 
In December 1937 he was receiving Bs. C8 a 
month as wages together with over. time 
allowances at a rate based upon bis monthly 
rate of wages, and in that month be received 
a notice from the Divisional Personal Officer 
of the N.W. Railway, Karachi, which reads 
as follows : 

N. W. R. 

lilPOSITION OP A PENALTY. 

(Under items(2) to (6)of Rule 2 of Agent’s 
Circular No. 1 of 1936.) 

No. 831F/2/R8. Date 31.12.87. 

From 

Divl. Personal Officer, Karachi. 

To 

Mir Mohd. s/o Haji Omer, Driver, 
Through Loco Foreman, Karoebi. 
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With reference to your reply to notice No. 
>31E/2/RS dated the 19th October 1937, you are 
iioreby informed that the D, 11. E. has passed 
the following orders : 

Reduced one incremental atop (R. T.) for three 
months from Rs. 68 to Rs. 61 from 8th Janu- 
ary 1938 for unsatisfactory working resulting in 
the loss of all good conduct marks. The amount is 
to bo recovered from his pay for the month com- 
mencing January 1938. 

Signature (Sd.) (not legible,) 3/12 
(Designation) Divl. Personal OfDcer, 

Karachi. 

An application under s. 15, Payment of 
Wages Act, was presented in the Karachi 
Small Cause Court, the authority appointed 
under s. 15 of the Act, in the month of 
August 1938 by the General Secretary of 
the Union to which Mir Mahomed belongs 
who was authori;5ed to act on his behalf, 
and it complained that the following illegal 
deductions had been made from his wages : 
Reduction in pay from 8-1-38 to 7.4-38. Rs. 21- 0 -0 
Reduction in overtime 

allowances from 8-1-38 to 7-4-38, Rs. 22-10-0 
Reduction on account ofcxccssivo time 

in running from 8-1.39 to 7-7.3S. Rs. 8 ■ 1-0 

Total Rs. 51-11-0 

That the order of the Divisional Person, 
nal Oflicor occasioned a loss to Mir Maho- 
tned of the suras of Rs. 2l and Rs. 22-10.0 
lias not been disputed before me. But the 
deductions totalling Rs. 8 l-O on account of 
excessive time in running wore denied by 
the railway administration, and, in the ah- 
sonco of any evidence, the statement of the 
railway on this point has been quite rightly 
accepted by the learned Judge. The learned 
Judge with respect to the items totalling 
Rs. ■13-10-0 has found that they are not 
deductions contemplated by tlie Act and 
that the application to him was therefore 
incompetent. A preliminary objection has 
boon taken on behalf of the railway admi- 
nistration that the present appeal does not 
lie, and two grounds are taken fo- the 
objection. The first is that the total amount 
by which Mir Mahomed was ‘reduced’ does 
not exceed Rs. 50, and tlie second ground is 
that there has been no direction under sub-s. 

(3) of s. 15, ns the trial Court has dismissed 
tlie application altogether. Section 17, Pay- 
ment of Wages Act, which confers n right of 
appeal under the Act is as follows : 

17. (1) An appeal against a direction madeundor 
Rub-s. (3) or sub-s. (4) of S. 15 may bo preferred, 
within 80 days of the data on whicti the direction 
was made, in a Prc-sidoncy-town before the Court 

of Small Causos and clsewbero beforo the District 
Court — 

(a) by the employer or other person responsible 
«oi the payment of wages under S. 3, if the total 


sum directed to be paid by way of wages and com- 
p6Dsation dzceQds threa hundred rupees, or 
(b) by an employed person, if the total amount 
of wages claimed to have been withheld from him 
or from the unpaid group to which he belonged 
exceeds fifty rupees, or ® 

(o) by any person directed to pay a penaltyundee 
snb-s. (4) of 8. 16. 

(2) Save as provided in sub-s, (1) any direction 
^de under sub-s. (8) or sub-s. (4) of 8. 15 shall be 
unah 

The present appeal is under ol. (b) of sub- 
B. (l), and under this clausa the right of 
appeal depends on the monetary value of 
the claim and not on any finding of the 
trial Court. It may be that the section lends 
itself to exaggeration of claims for the pur- 
pose of making any orders passed thereon 
appealable, but the meaning of the clause is 
clear and the objection on the first ground 
must fail. As for the second ground, cl. (o) 
of sub-8, (l) of s. 17 provides for an appeal 
from an order under sub-s. (4) of S. 16. 
Clause (a) of the same sub-section deals with 
the right of appeal by the employer or other 
person responsible for the payment of wages, 
and it is cl. (b) which provides for a right 
of appeal by an employed person. Now any 
direction under sub-sec. (S) of s. 16 in the 
narrow sense must necessarily be a direc- 
tion at least partly in favour of the employed 
person, and obviously an employed person 
will not desire to appeal against a direc- 
tion or that part of a direction which is 
in his favour. Although the use of the 
word "direction" in s. 17 lends some sup- 
port to the argument that no appeal will 
lie unless an order of the nature explicitly 
contemplated by S. 16 (8) has been made, 
it would be a remarkable result if an em- 
ployed person wore held to have a right of 
appeal only if he has obtained an order 
allowing a part of claim, and to have no 
right of appeal if his claim has been rejected 
in toto however large it may have been. I 
have no doubt whatever that the Legislature 
did not Intend such a result, and that the 
word "direction” in 8. 17 should bo taken to 
include a refusal to make a direction. The 
preliminary objections to the appeal there- 
fore fail. 

The learned Small Cause Court Judge 
has come to the conclusion that the reduc- 
tion of the appellant to lower scale of pay 
for three months is not a deduction within 
the meaning of the Act. So far as I under- 
stand his reasoning, he considers that a 
dednetion must be a lopping off of part ot 
the original whole, and this lopping o 
must be expressible in the form of an equa- 
tion. A reduction in grade, be says, is no 
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capable of being expressed in the form of an 
equation and therefore such a reduction 
cannot amount to a deduction* With all 
respect to the learned Judge the use of 
algebraical expressions in this connexion 
only confuses the issue. It seems to mo 
entirely irrelevant whether Bs. Gl is a grade 
of pay which at some earlier time this Mir 
Mahomed used to draw, or which some 
other engine drivers at the time of the order 
may happen to have been drawing. The 
plain facts of the action taken by the rail- 
way administration are that while up to De- 
cember 1937 Mir Mahomed was drawing 
Rs. 08 as his monthly pay, for the three fol- 
lowing months ho was paid Rs. Cl onlyi and 
this was done as a penalty or punishment 
for delinquencies committed by him before 
December 1937. If this cutting of his pay is 
not a deduction within the meaning of the 
Act. I do not know how else it can be des- 
cribed. If the argument is to be accepted 
that the wages of an employed person are 
whatever he happens to receive, then ob- 
viously there can never be any deduction 
and the Payment of \Yages Act will have 
CO practical application to any circumstances. 
Using the word “fine" in itsordinary mean- 
ing of a monetary penalty it seems to mo 
that the penalty imposed upon Mir Maho- 
mod was nothing other than a fine. In my 
earlier order remanding this case for further 
consideration of the learned Small Cause 
Court Judge I drew his attention to a note 
to R. 5 in a publication of rules regulating 
the discipline and rights of appeal of non- 
gazetted railway servants styled Agent's 
circular No. 1 of 1030." and this note is as 

follows : 

For tho purposes of this role# the rcauction of 
pay of such a railway sorvaot or stoppage of lus 
iQorement lot a abort period not exceeding a mootb. 
aball be considered to bo a fine tor tbo purposes ol 
tbiarulo. 

The learned Judge considers that this 
note is against the appellant, and be seems 
to construe the note as a definition of fine 
which is binding upon the Courts. The 
learned advocate for the railway adminis- 
tration has not boon able to satisfy me that 
the rules or this note have any statutory 
basis, and obviously no such rules or note 
could bind tbo authorities considering claims 
under tho Payment of Wages Act. The note 
is of interest only because it contains an 
admission of the railway administration 
that a so-called reduction of pay for a short 
iperiod is nothing more or less than a fine. 
The question suggests itself that if a reduc- 
tion for a short period is hold to bo a deduc- 
1911 8/25 A 2C 


tion, then reductions for a number of short 
periods must also be deductions, and there- 
fore that a permanent reduction in pay must 
also be a deduction and illegal under the 
Act. I am not aware of the actual condi- 
tions of engagement of railway employees 
such as Mir Mahomed, but ordinarily, em- 
ployment is a matter of contract which is 
terminable under certain conditions of 
notice, and when terminated may bo re- 
placed by another contract. Should an em- 
ployer terminate his existing contract with 
a servant, but offer to re- employ him on a 
lower rate of pay, there appearsto be nothing 
in the Payment of Wages Act against it, 
and no question of deduction under the Act 
would arise. In the present case there is no 
suggestion that a fresh contract of service 
was offered to Mir Mahomed, or even that 
a fresh contract of service was intended to 
be imposed upon him. Ilis wages continued 
to be Rs. 08 a month, but for the period of 
three months he was paid Rs. Cl only. 

In my view the appeal must succeed. I 
hold that tho action of the railway adminis- 
tration taken in pursuance of the notice of 
3rd December 1937 amounted to a deduction 
within tho meaning of 8. 15 of the Act. It 
is admitted that on this finding the deduc- 
tion is one which is not covered by s. 7 or 
S. 8 of the Act and that Mir Mahomed is 
entitled to an order directing tho refund of 
tho amounts deducted. I order therefore 
that refund of Bs. 21-0.0 plus Rs. 22.10-0 
should be made to Mir Mahomed, son of 
Haji Omar. As I think the claim was arti- 
ficially increased in order to make tbeorder 
appealable, I decline to allow to Mir Maho- 
med his costs in this appeal, and the parties 
will bear their own costs throughout. 

G.N./r.K. Appeal allowed. 
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Lodo J. 

In re Louis Thomas Pinlo — Deltor 

Ex parte Ghulamali M. Esmailji — 

Creditor. 

Case No. 40 of 1939, Decided oa 22nd April 
1940. 

• Presidency Towns Insolvency Act (1909), 

S. 9 (e) Licensee depositing money with 

Government oi India in connexion with his 
license for salt manufacture — Deposit Is not 
attachable in execution ol decree — Assuming 
deposit to be attachable on facts held there was 
no attachment wltbin meaning of S. 9 (e). 

The money deposited by the liccnsco with the 
Government of India in connexion with bis license 
tor tbo manulactuio of salt cannot bo attached in 
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execution of a decree againet the licensee • 

0” : (’27) 14 AIR 1927 


Bom 365 ; 9 Mad 203 and (>20^ 7 A I R 1920 L B 
40. Dtsscnt.-, {■29) 16 A I R 1929 Pat 97. 

^ [P 196 01,2] 

The Court on an application by the decree- 
holdec under 0. 21, R. 52. Civil P. 0.. purported 
to attach the above mentioned deposit of the 
license ludgment-debtor by writing a letter to the 
buporintendent of Salt and Excise Department 
with a request to bold the sum equal to the decre- 
tal amount out of the deposit subject to further 
order of the Court. But the letter was returned by 
the Superiot^Ddont to the Court with &□ oDdorse- 
laent that the deposit could not be attached. Ko 
further action was taken by the Court. Simultane. 
ously with the letter to the Superintendent the 
Court had issued a notice to the judgment-debtor 
to show cause why execution should not bo 
granted : 

Held that even assuming the deposit to be 
attachable, on the facts, it could not be said that 
there was an attachment within the meaning of 
section 9 (e). [P jgg q 2] 

Walimahomed Vellani 

for Petitioning Creditor. 
Kundanmal Dayaram — for Debtor. 

Order. — This is a petition by one Gbu- 
lamali Mahomedali praying for an order 
of adjudication against one Louis Thomas 
Pinto. The act of insolvency on which the 
petition is based is sot out in para. 3 of the 
petition which roads thus : 

The said L. T. Pinto within three months be- 
forethedato of (ho presentation of this petition faas 
committed the following act of insolvency namely, 
cn the Ist day of December 1939 bis property the 
sum of rupees 5000 deposited with the Salt and 
Excise Department at ^Iauripur, Karachi, had been 
attached lor a period of twonty-one days in exocu. 
tion of a money decree passed by the Karachi Small 
Cause Court in Suit No. 1845 of 1939. 

Tljo alleged act of insolvency is one 
which falls under s. 9. cl. (e). Presidency 
Towns Insolvency Act which provides that 
if any property of the debtor has been sold 
or attached for a period of not less than 
21 days in execution of the decree of any 
Court for the payment of money such 
act shall be deemed an act of insolvency. 
The petition is opposed by the debtor and 
the main contention put forward on his 
behalf is that there has been no act of in- 
solvency, that there has been no attachment 
much less any attachment of bis property, 
that there has been no attachment of pro- 
perty for a period of 2 l days as alleged. The 
question before mo therefore is whether 
there has been an act of insolvency on the 
part of the debtor falling under S. 9, cl. (e) 
such as would entitle the petitioning credi- 
tor to an order of adjudication. It appears 
that the petitioning creditor hied suit 
No. 1846 of 1939 against the debtor in the 
arachi Small Cause Conrt for the recovery 
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'“terest on 

th July 1989. On SOfch October 1939 there 

JaM V&saed against the 

debtor. On 8rd November 1939 the petition. 

iDg creditor applied for execution of the 

decree by attachment and sale of the move- 

able property of the debtor, namely car 

attachment and sale 
of the household goods of the debtor to be 
pointed out by the judgment-creditor. On 
8 h November 1939 the judgment.credifcor 
hied another application in execution in 
which he prayed for attachment of the sum 
of ns. 5000 to the extent of the decretal 
amount deposited by the judgmenfc-debtor 
with the Salt and Excise Department at 
Maunpur, Karachi under 0. 21 , r. 52, Civil 
P. C. In the affidavit filed along with this 
latter execution application the petition- 
mg. creditor has stated ; 

Tbo judgment-debtor has a sum Rs. 5000 in de- 
posit with the Balt and Excise Department of the 
Central Government and unless this application is 
granted now I apprehend that this deposit too 
Will be traDsforred together with the said businees. 

1 therefore praj that this Honourable Court will 
be pleased to order immediate attachment of the 
sum of Re. 5000 in the hands of the Superioten- 
dent. Salt and Excise, Mauripur, Karachi. 

It appears that on the same date a letter 
was addressed by the Registrar of the 
Karachi Small Cause Court to the Superin- 
tendent of Salt and Excise Department, 
Mauripur, which reads ; 

Sir, 

The plaiotiO having applied under B. 52, 0. 21, 

Civil P. 0., 1903, for an attachment of a sum of 
Ks. C75-S-6 out of dofondant's deposit now alleged 
to be lying with you; 

1 request that you will hold the said sum of Rs. 

676 8.6 subject to tbo further order of this Court. 

This letter is Ex. 8 in the case. It appears 
further from the evidence of Naraindas Gul- 
rajmal, a clerk of the Small Cause Court 
(ex. 6), that on the same date a notice was 
issued to the judgment. debtor, L. T. Pinto 
which reads : 

Whereas the plaintiff has made application to 
this Court for execution of decree In Suit No. 1845 
of 1939, this Is to give you notice that you are to 
appear before this Court at 11 A. M. on the 17tb 
day of November 1939, to show cause why execu- 
tion should not bo granted. 

This notice is Ex. 12 in the cose. On 9fcb 
November 1939 tbo letter Ex. 8 addressed to 
the Superintendent, Salt Revenue of Sind, 
was returned to the Court by this officer 
with an endorsement, Ex. 9, which reads . 

Returned with compliments. 

The deposit taken by the Deparlmen Is In pur- 
suance of a condition precedent upon which Jl^r^ 

L. T. Pioto and Sons are gran^ 
znanufactare iaU« According!/ It la prwQ 
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It cannot be attached so long the firm holds the 
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No further action wag taken by the Uourt 
of Small Causes in the matter of attachment 
and no further communication was sent to 
the Superintendent, Salt Revenue for Sind. 
On 6th December 1989 the following order 
was passed by the Judge of the Karachi 
Small Cause Court obviously at the in- 
etanco of the present petitioning creditor 

and the present debtor : 

By Court’s order the balance of decretal amount 
to li paid by Rs. SO per month on usual terms. 
Pro-ordet discharged* Execution struck ofl. 

Now the adjudication of any person as 
an insolvent under the Presidency Towns 
iDBoWency Act is at all times a very serious 
matter, and no Court would adjudicate a 
debtor insolvent unless it is satisded that 
an act of insolvency specified under 8.9, 
Insolvency Act, was clearly established by 
the petitioning creditor. In the present case 
1 should nob adjudicate the debtor insolvent 
unless it is clear on the evidence before me 
that his property has remained under attach, 
monb for a period of not less than 21 days 
in execution of a decree against him for the 
payment of money. I am not satisfied in 
this case and on the facts set out by me 
above that there has been a definite act of 
insolvency falling under this sub-ol. (e) of 
S. 9. It is true that the letter Ex. 8 was 
issued by the Court of Small Causes and 
that the Court probably purported by such 
letter to effect an attachment of certain 
property alleged to belong to the debtor in 
the hands of the Superintendent, Salt and 
Excise, but it would appear from Ex. 9 that 
the letter Ex. 8 was returned to the Court 
and that the officer addressed refused to 
regard Ex. 8 as a valid attachment by the 
Court. No further action was taken by the 
Court of Small Causes on the letter ex. 9. 
Again the letter (ex. 8) was issued on 8th 
November 1939 and simultaneously there 
was issued to the judgment. debtor, the pre. 
sent debtor before me, the notice Ex. 12, 
wherein he was asked to show cause why 
execution should not be granted. It is argued 
by the learned advocate for the debtor that 
in these circumstances the order issued by 
the Court in Ex. 8 was at the most an in. 
terim attachment pending disposal of the 
notice Ex. 12. It has also been argued by 
the learned advocate for the debtor that 
EX. 8 must bo read along with ex. 9 and 
that these two documents road together 
make it at the very least extremely doubt- 
ful whether any attachment such as is con- 
templated by cl. fe) of B. 9, Presidency Towns 


Insolvency Act, was ever effected. I am of 
opinion that there is considerable substance 
in these argnments and that on the facta 
before me it is not satisfactorily established 
that there has been on the part of the debtor 
an act of insolvency such as falls witbin the 
purview of 8.9, cl. (e). Presidency Towns 
Insolvency Act. 

But even assuming that the Karachi 
Small Cause Court had effected a proper 
and valid attachment in exeentioa of the 
decree in question I am of opinion that the 
sum of B3. 5000 in the hands of Government 
was not such property of the debtor as could 
under law be attached in execution of the 
decree against him. The facts relating to 
this deposit of Rs. 5000 with Government 
need to bo set out for a proper understand- 
ing of this part of my order, lb appears 
from the evidence of the debtor Ex. 15 that 
he has obtained a license for the manufac- 
tore of salt at or near Landhi from the 
Government of India and in connexion with 
this license he has deposited with the Gov- 
ernment of India a sum of Rs. 5000. Ex. IG 
is the temporary license issued to him. The 
license is to be for 20 years and the debtor 
has produced a draft of the pncca license 
with the forwarding letter accompanying 
EX. 17. In EX. 17 the clause relating to the 

deposit of Bb. SOOO reads thus : 

The lessees hereby farther covenant and agree 

with the lessor : 

• • • • • 

(c) Keep always In deposit with the superinten- 
dent a minimum sum of rupees five thousand in 
cash or approved socurities as security which de- 
posit may bo required by the Secretary, Revenue 
Department, to bo Increased as be decide having 
regard to the necessity lor securing Government 
interests and for securing the due fulhlment and 
observance by the lessees of the covenants and 
agreements on their part herein contained. Any 
interest accruing on such deposit shall belong to 
the lessooi. ^ ^ 

A similar provision is to be found in 

cl. 13 of the temporary lease, Ex. 1C which 

reads thus : . ^ 

Tbelioonsoes shall beep always in deposit with 
the superintendent a minimum sum of Rs. 6000, 
five thousand in cash or approved securities which 
security may be required by the Revenue Commis- 
sioner for Sind to bo increased as he decides bav. 
ing regard to the necessity for eocuring Government 
Interests and for fnlfilment of the conditions of the 
lloenso. Any Interest accruing on such deposit shall 
belong to tbo licensees. 

Such being the nature of this deposit of 
Rupees 6000, I find it extremely difficult to 
differentiate this case from the case in 
41 Bom L B 19.^ Ih this case the deposit was 

i. 7^39) 2G A I R 1939 Bom 90 : 180 1 0 860 : I L 
R (1939) Bom 109 : 41 Bom L R 19, Gajrai Sheo- 
karandas v. Hukameband Saropchand. 
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made by a member of the East India Cot. 
ton Association with that Association under 
:tbe Articles of the Association and it was 
;hel(I that it was not liable to attachment in 
■erecution of a decree against a member 
under 0 . 21 , R. 4G. Civil P. C. of 1908. Such 
u deposit could not be regarded as a debt 
within the meaning of sub.r. (i) (a) of Rule 
of 0 . 21 . In the judgment of Sir John 
Beaumont C. J. his Lordship states 

In my view there isalso no substance in the con- 
f-.ntioD that the interest of the judgment-debtor 
a this sum is a debt. The way in which the case 
is put by the learned Advocate-General Is that this 
;• a debt presently due, though payable in future, 
iDd liable in certain events to be lost altogether by 
forfeiture or to bo diminished by the enforcement 
'f a lien; but he says that that does not aBect the 
character of the debt itself, which is a debt now 
due though not payable. In my opinion, that is 
iict the correct position. I think the correct view 
i- that this is money which is only repayable in 
ccrUin contingencies. The case seems to me to fall 
within the principle of the case in (1887) 3 T L R 
^54' which came before the Court of appeal in 
Kngland. In that case moneys had Leon deposited 
with a stock-broker as cover, and as soon as the 
transactions between the depositor and the broker 
were closed, the moneys not used as cover wore 
repayable. The Court held that there was no debt 
at all until the transactions were closed. I think 
the same principle applies here, and that it is im- 
pr.'.'iblo to bold that there is any debt until the 
..idgmciit-debtor has ceased to bo a member of the 
afFociatioii and bis rights in the deposit can be 
ascertained. At the present moment, in my opi- 
’.ion, there is no debt, and I think, therefore, that 
ibe attachment must be raised. 


A. I. B. 

Oourfe in 8 Pat 478® where the cage in 9 Mad 
203 has been cited with approval, and he 
also referred me to a ruling of the Lower 
Burma Chief Court in 56 i c 948,® where 
certain deposits of a railway contractor in 
the hands of the Public Works Department 
were held liable to attachment in execution 
of a decree for money against the said con- 
tractor. The case in 8 Pat 478® is clearly dis. 
tinguishable and the Burma case is reported 
in an unauthorized report. But even if these 
cases have been correctly decided and there 
is a difference of opinion on this question 
between some of the High Coarts in India, 

I would follow the practice consistently 
adopted by this Court when it was a Judi. 
cial Commissioner’s Court, namely in such 
circumstances to accept and follow the deoi. 
sion of the Bombay High Court. Even from 
the point of view of the legal aspect of this 
question the petitioner creditor has not 
been able to satisfactorily establish an act 
of insolvency by the debtor falling under 
s. 9 (e), Presidency Towns Insolvency Act. 

I accordingly dismiss this petition of the 
petitioning creditor with costs. Costs to be 
taxed on scale 1 and to be allowed for two 
hearings. 


G.N./r.k. 


Petition dismissed. 


5. (’29) 16 A I R 1929 Pat 97 : 114 I C 465 : 8 
Pat 478 : 9 P L T 969, Jagdlsb Narain Singh v. 
Mt. Ruoisakal Kuer. 

6. (’20) 7 A I R 2920 L B 40 : 56 I C 943. S. B. 


This is a Bench ruling of the High Court 
cf Bombay which reversed the decision of 
a single Judge, Engineer J., who had fol. 
lowed the judgment of a single Judge of the 
Bombay High Court in 29 Bom L R 416.® 
My attention has been invited by the 
learned advocate for tlie petitioning credi- 
tor to the case in 9 Mad 203* whore a Bench 
cf the Jfadras High Court held that: 

Money deposited with a railway company by 
cne of its servants as a guarantee for the duo per- 
formanco of bis duties was attachable by a judg- 
nent-creditor of such servant under S. 269 Civil 
r. C. (of 1982). 

W’ith all respect for the learned Judges 
who decided this case I am not prepared to 
accept it as correct. The judgment is very 
brief and the matter does not appear to 
have boon argued before the Bench except 
on behalf of the judgment creditor. The 
learned advocate has also invited my atten- 
tion Bench ruling of the Patna High 

2. (1887) 8 T L R 354, Hua vT’sha^T 

3. (’27) 14 A I R 1927 Bom 365 : 102 I C 418 : 29 

It R 416, Jetha Dovji & Oo. v. Durgadutt. 

86) 9 Mad 203, Karuthan v. Subramanya. 
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Shamsuddin Doslmahomed — Defendant 

— Applicant 


V. 

Shivji Premji, a firm — Plaintiffs — 

Opponents. 

Civil Revn. Appln. No. 10 of 1939, Decided on 
21st Janoary 1941, to revise order of Judge, Small 
Cause Court, Karachi, D/- 17th October 1938. 


• Civil P. C. (1908), S. 151— Decree— Default 
lause — Court can grant relief on equitable 
rounds against condition in nature of penalty 
ut not against condition granting concession— 
lecree-holderagreeing to accept Rs 255instcad 
f full decretal amount of Rs. 330 provided 
mount was paid In regular monthly Instalments 
I Rs. 10 — Judgment-debtor paying Rs. 250 as 
•r terms of agreement but defaulting In respect 
' remaining Rs. 5 -Court held could not inter- 
re as agreement embodied concession to « 
id not penal clause — Decree-holder held en- 
tied to recover full decretal amount. 

In the case of an agreement debtor t^o pay 

e decretal amount by a P»rtlou 1 ar date a c^dl 
jn that If the money was not paid on that date. 


Shamsdddin V. Shivji Premji Firm (Davis C. J.) 
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a larcet sum should be paid, being In the nature of 
a penalty the Court has power to relievo against that 
condition on equitable grounds. But m the caw of 
an agreement to pay a particular sum fo lowed by 
a condition granting the debtor a concession, such 
as the payment of a lesser sum, the party seeking 
to take advantage o! the concession must carry out 
strictly the condition on which it was granted and 
the Court has no power to relieve from the obliga- 
tion to abide strictly by a condlti^ which is in lbe 
nature of aconceseion : AIR 1034 

(’29) 16 AIR 1929 Sind 98 ( ^ 7 ) 24 AIR 1937 

Bind 244. liel. on. 

The decree-holder agreed to accept R^ 255 in full 
satisfaction of the decretal amount of Rs. 330 pro- 
vided the amount of Rb. 256 was paid regularly by 
monthly instalments of Be. 10. On default the de- 
cree-holder was entitled to recover the full decretal 
amount of Rs. 830. The judgment-debtor paid 
Rs. 260 as per terms of the agreement but defaulted 
in respect of the remainder sum of Rs. 5 : 

Held that the Court could not grant relief to the 
debtor as the default was of a condition granting 
concession and the decree-holder was entitled to 
recover the lull decretal amount. The fact that the 
turn Id the payment of which the default was made 
waT small vSas immaterial : (’22) 9 AIR 1922 Bom 
170 and (’24) 11 AIR 1924 Pat 3b7. 

Sanldai Jdannial — for Applicant. 

Mod/ioirdas C. Bhagat — for Opponents. 

Davis C. J. — This is an application in 
revision against an order of the Judge of the 
Small Cause Court at Karachi in which 
bo dismissed an application purporting to 
have been made under Ss. 148 and 151, Civil 
P. C., by a judgment-debtor, who contended 
that he had not paid the small sum of Rs. 5 
out of the sum of Rs. 255 payable by him 
under a compromise decree, and that he 
should be relieved of the penalty which he 
bad incurred which would involve bis pay. 
ing a further sum of Rs. 175. The learned 
Judge, however, dismissed his application 
holding that 8.148, Civil P. C., bad no ap- 
plication to a case of this sort, and that 
S. 151 , Civil P. 0., did not apply to the 
condonation of the breach of a conditional, 
as against a penal clau66» in a decree. In 
support of this argument our attention was 
drawn to many cases some of which pro- 
ceeded simply upon the basis that a Court 
is a Court of Equity and can do as seems 
to it just and equitable. For instance, m 
40 Bom 4C3,* the case of a default in pay. 
menb of instalments under a decree, when 
property over which a charge bad been 
declared was ordered to be sold, Sir Norman 
Macleod C. J. said (p. 4C0) : "As a Court 
of Equity wo have wide powers to do what 
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1 (’22) 9 AIR 1922 Bom 170 ; 64 I C 570 : 46 Bom 
463 : 23 Bom L R 1238, Narsinha Gopal v. Bal- 
Tant Madbav. 


seems to ns josfc.** In 2 Pat 90C,^ the case o£ 
a failure to pay instalments, the Court 
extended time so as to relieve the judgment- 
debtor from liability to pay the full claim 
at once, the Court acting on the general 
principle of equiry rather than under S. 14?, 
Civil P. C. Many of the other cases to which 
we have been referred relate to some such 
serious matter as the forfeiture of an agri- 
enUurist’s land. 

But in the case before us. we do not 
think that wo have a penal clause. We 
certainly have no case of a forfeiture of 
land. We merely have a case where the 
judgment-debtor was to pay a certain sum 
of money, but if certain instalments were 
paid promptly a certain concession would 
be made and a smaller sum would bo ac- 
cepted in satisfaction of the debt. This is a 
case very much on the lines of the case in 
53 Bom 610 ,* where the learned Chief Justice 
distinguished between a class of cases where 
there was an agreement to pay a sum of 
money by a particular date with a conditioni 
that if the money was not paid on that date, 
a larger sum should be paid ; where, in short,, 
the condition was in the nature of a penaltyi 
and a class of cases where there is an agree- 
ment to pay a particular sum followed by al 
condition granting the debtor a concession, 
such as, for instance, the payment of a 
lesser sum. In the latter class of cases the 
party seeking to take advantage of the con 
cession must carry out strictly the condition 
on which it was granted : in this class of 
case, there is n<f power in the Court tj 
relieve from the obligation to abide strictly 
by a condition which is in the nature of a 
concession, while in the other class of case? 
there is power in the Court to relieve against 
a condition which is in the nature of a. 
penalty. The learned Chief Justice, refer-j 
ring to the principle that the Court as a 
Court of Equity can do as appears to it just 
and e((uitable, said (p. 613) : 

Courts of Equity will, in eases which have be- 
como well defined, relievo aRainst tho rigours ofth-j 
common law, and for tho purpose of this case two 
beads of relief arc relevant. A Court of Lquity will 
relieve against a penalty, and will also refuse to 
enforce strictly stipulations as to time where it U 
satisfied that the parlies Ihomselves did not intend 
those stipulations to bo acted upon strictly. Those 
two maltors are dealt with in this country by 
Bs. 55 and 74, Contract Act, and unle ss tbepresen t 

2. (’24) 11 AIR 1924 Pat 8b7 ; 82 1 0 505 : 2 Pat 

906 : 5 P L T 401, Mt. Naudrani Kuet v. Durga- 

<las9 Naraio. 

3o (*3i) 21 AIR 1934 Bom 370 : 153 I C 5f5 : 53 

Bom 610 : 86 Uoni L R 798, Barjorii Sbapurji v. 

Madbavlal Jeaiogbbai* 
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can be brought under one of those heads in 

Court has no power to relieve 
consequences of their 

And, referring to this question of a con- 
dition jvhich is a concession and a condi. 
tion which 18 a penalty, the learned Chief 
•lustice said (p. 617) : 

The law on the subject is not, I think, open to 
any serious question. If there is an agreemwt to 
pay a sum of money by a particular date with a 
conditicn that if the money is not paid on that 
date a larger sum shall be paid, that condition is 
in the nature of a penalty against which a Court 
oi iLquity can grant relief and award to the party 
seeking payment only such damage as he has 
suuercd by the non-performance of the contract, 
^ut if, on the other hand, there is an agreement 
to pay a particular sum, followed by a condition 
allowing to the debtor a concession, for example, 
the payment of a lesser sum, or paymentbylnstal. 
raents by a particular date or dates, then the party 
seeking to take advantage of that concession must 
carry out strictly the conditions on which It was 
granted, and there is no power in the Court to 
relieve him from the obligation of so doing. 

And the learned Chief Justice, referring 
to the large number of cases cited before 
him. said (p. 618) ; 

Some of them, and particularly the decision of 
this Court m 23 Rom L R 1238,1 provoke this 
comment, that there is no general principle of 
equity ;bat the Court can relievo a party in default 
in respect of money payments whenever the Court 
thinks it just so to do. 

This view of the law is the view taken 
in 23 S L R 375* and 31 S L R 437.® Turning 
to the facts of this case, we find that the 
applicant defendant agreed to pay to the 
opponents-plaintifTs Rs. 300 and all the costs 
of the suit including th(> arbitration fee of 
Rs. 00 with interest at six per cent, per 
annum from the date of suit to payment, 
with the proviso that if the defendant paid 
Rs. ■22’j and Rs. 30 arbitration fee, in all 
Rs. 255. in regular monthly instalments of 
Rs. 10, the plaintifTs' claim would stand 
satisfied. The judgment-debtor paid Rs. 250 
in rdl. leaving the balance of Rs. 6, and 
there the matter would have rested, but he 
foolishly provoked controversy by asking 
for lefund of Rs. 25 and claiming or pre. 
tending to claim ignorance of the sum of 
Rs. 30 payable as arbitration fee. If ho knew 
nothing of this payment of Rs. 30 as arbi- 
tration fee, he would not have paid Rs, 250 
in the first instance. In reply to this demand 
for refund, the plaintiffs naturally demanded 
strict compliance with the terms of the 
compromise decree which the defendant 

**a ^ 98 : 116 I C 577 ; 23 

5 raS Va^'a aidumal v. Nabibux. 

S L^R ^ : 171 I 0 811 : 31 

^ K 437, Gunomal v. Lalomal. 
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question. The 

plaintiffs insisted that as the defendant had 
not strictly complied with the conditions of 
the decree, they were entitled to enforce 

fb claimed 

that the defendant was entitled to pay a 
lesser sum as a concession and was not 
compelled to pay a greater sum as a penalty 

within that class of cases where a sum of 
money was payable, but where a certain 
conce^ion would bo granted and a lesser 
sum be accepted if certain conditions be 
strictly complied with. We have not here a 
case of a penalty at all. The sum decreed, 
was Rs. 300 plus the arbitration fee, andl 
interest, and a certain concession was to be 
made, that is, that instead of the full sum 
a lesser sum was to be accepted if it were 
paid on certain dates and in certain instal- 
ments, but the lesser sum was not paid 
according to the decree; it fell short by 
Rs. 5. Though it may bo said that this sum/ 
of Rs. 5 is a small sum in itself as compared 
with the whole, the application of the lav? 
is not dependent upon whether the sum 
involved is large or small. The principle is 
the same; and, in this case, we think there 
was a breach of the condition which was in 
itself a concession, and there was no breach 
of a penal clause. We think, therefore, that 
the defendant has no real ground for com- 
plaint, however small the margin by which 
be failed to fulfil the concession terms which 
were granted to him. We do not think any- 
thing rests upon the fact in this case that 
the decree is an award decree. We do not 
think, therefore, this is a cose where upon 
the general principle of equity, we should 
interfere and grant relief against what is 
not a penalty but a concession. We there- 
fore think that the revision application 
should be dismissed, but in the circum- 
stances of this cose we will not make any 
order as to costs. Order accordingly. 

G.N./r.k. Application dismissed. 


(28) A. 1. B. 1941 Sind 193 
Davis C. J. 

Muhammad Ibrahim Haji Mould 
Baksh — Complainant — Applicant 


V. 


T. C. n. Naughion and others — 

Accused.~-Opponent3, 

Criminal Rovn. AppJn. No. 17 ol lOiO. 
on 26th November 1940. against order of AddJ. 
City Magistrate, Karachi, D/- 22nd August 1940. 
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(a) Penal Code (I860), S. f! 

chcaling consists in complainant 
— Manacing director ol business holding out 

hi^ hopes to compUlnant-Complalnantenty- 

ing into partnership and investing 
Hopes net iuliillcd by events — Complainant 
having access to business books and 
ing in management of buslness-No oiience oi 

cheating is committed. 

The ossence of the charge of cheating is that tbe 
complainant ebould have boon deceived.^ ^ 

The complainant, on high hopes teiog o«t 
by the managing director of “ buslDesa. entered 

into partnership with him 
sum of money. The complainant had at 
access to tbe business books and also 
in the management of the business. The high 
hopes held out by tbe director were 
event? and the business ended in 
On a charge of cheating by the complainant 

agaiuft the accused : ...v^Tniifed 

Held that no oSeuce of cheating 

(b) Criminal P- C. (1898), Ss- 253, 252 and 
256-Ss. 253. 252 and 256 should be read to- 
gether— S. 253 cannot be robbed of its purpose 
by reason of S. 252 or S. 256 -Word “ground- 
l/ss" in S. 253 (2) means when there are no 
good rroands-Amounl ol evidence n.c.ss.ry 
Jor treating charge to be groundless depe"*!^ 

on circumstances oi 
arrive at his conclusion judicially and 
ciously-Magistrate from 
plainant's evidence concluding 
comrlainanl's witnesses said every ‘hi"e 
iaveur defects in his case would not made 
good and dismissing complaint as groundless 
without examining complainant s witnesses — 
S. 253 (2) held properly applied. 

SectioDB 253, 252 and 25G must be road together. 
Seaion 253 cannot lo robbed of its 
by reason ol S. 252 or 8. 25G. Tho word grou^- 
•lesb” In 8. 253 (2) means when there are no 
ground" Ter the charge. Although it is Po*^ 
fay that the charge is not groundleM «ben there 

.are bad grounds in support ol it: 

the moaning of tbe words used in tho s«tloD . 

Vib) 15 A 1 R 1928 Mad 129, lief. [P 

The amount of evidence which would enable a 

MagUtrate to conclude that » 
was groandless entirely depends on the circum- 
3 taDc «8 ol the caso and all that tho aUgielrato ia 
required to do U to arrlro 

clally^and not capriciously : ( 29) 16 A I^B 1929 

^^Wbere'from the complaintandthecomplalnant s 

evidence the Magistrate comes to the conclusion 
that the defects in the complainant s case d 
not b-e made good even it ell hia wtfneases ^id 
tvcrvtbing in his favour and dismisses the com- 
plaint as being K^ondless without examining the 
complainant’s witnesses, the provisions o 8.253 W) 

9S9,Xf ^ 

larmanand Kundanmal — for Applicant. 
Order. — This is an application in reyi- 
eion against an order of tho Additional City 
Magistrate, Karachi, discharging three ac 
cused pei-sons. T. C. H. Naughton and Mrs. 


U. V. J. Naughton, his wife, and Captain 
Sultan Ahmed— upon a complaint by one 
Muhammad Ibrahim for an offence of cri- 
minal conspiracy to cheat. Tbe complaint 
itself is a very long one. occupying from 
pn 11 to 23 of tbe paper-book. and, reading 
tbe complaint through the impression left 
upon one’s mind is that here is a case far 
more suited to a civil than to a criminal 
Court. But the application in revision was 
admitted largely upon tho point taken— and 
it is an arguable point— by Mr. Parmanand 
for tbe complainant, that tbe Magistrate 
was wrong in discharging the accused before 
he had examined at least the witnesses 
named by tbe complainant in bis complaint 

two persoDSi Ilaji AUahdito of Karachi 

and Kbuda Bakhsh of Karachi— who were 
either go-betweens or dupes in this trans- 
action ; and that therefore quite apart from 
any view this Court might take as to th6 
correctness or otherwise of the Magistrate s 
appreciation of the evidence, the order of 
discharge should be set aside merely on tha 
ground that this was not a proper case for 
the application of sub-s. (2) to S.2o3, Crimi- 
nal P. C. But having heard the learned 
advocate Mr. Parmanand Kundanmal at 
very considerable length indeed, I have 
come to tho conclusion that this is on® 
those cases where S.253 (2), Criminal P. C., 
was properly applied by the Magistrate, 
and far from coming to the conclusion that 
the Magistrate has wrongly appreciated tha 
evidence, be has. I think, correctly appro, 
ciated the evidence in the case and has as a 
result, come to a right conclusion, and that 
there is no reason at all why 1 should in- 
terfere with this order of discharge. 

The learned advocate for the applicant 
contends that this case really is a matter 
of public importance, and that if I re;^ 
between the lines of tho complaint I should 
Bee that others besides tho complainant 
have been cheated. But the complaint from 
pp. 11 to 23 of tho paper- book is so full and 
detailed in itself that 1 see no necessity to 
read anythiog between the lines. Briefly, 
the complaint is that the complainant, a 
contractor, was induced by false represen- 
tation to give to the accused as a result of 
their criminal conspiracy a sum of money, 
not in reality a sum of Rs. " 000 , which 
appears so often in tho complaint but a 
sum of Bs. 5400, to be used, to pot it bluntly, 
to bribe military officers at Drigh Road, so 
that the complainant might get the canton 
and dairy contracts from these authorities, 
and as if this was not enough, the accused 
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further deceived the complainant by making books were open to him and he himself was 
out that they had a prosperous business in responsible for the loss of one contract when 
which be could very prohtably invest he described bricks as sold not bv the 
money and he invested Rs. 15.000, But the thousand but by the ton. So it appears to 
business m fact was nob a real business at me quite unreasonable on the face of it to 
all but a bogus business. There was also a say that this complainant was a simple in- 
complaint about another Rs. 800 in which nocent man deceived by the accused and 
accused 3 Captain Sultan Ahmad was princi- by deception induced to invest these Rs. 
pally concerned, and the complainant paid 15.000 in the business which was a bogus 
him two sums of Rs. 500 and 800 by cheque business when he himself had in this manner 
so that be would get some contracts for access to the books and participated in its 
cement. All these representations, the com- management. 

plainant says, were false, and he was After all the essence of the charge of| 
deceived. cheating is that the complainant should bavel 

One would have thought from the manner been deceived. I do not think the complain, 
in which the case was first put that the ant is the sort of a person who would be 
complainant was some simpleton with more deceived by the accused at all. It may be 
money than sense, with no experience of that the high hopes of profit from this 
the world, no experience of business; but, business held out by accused l, were falsi, 
as it turns out, he is a canteen contractor, fied by events, but merely because a man 
he has gone as far as Rangoon for the pur. bolds out high hopes of a business of which 
pose of bis business, and it appears to me he is a managing director, “puffs bis wares,” 
that to suggest that the complainant here as the saying goes, and bis high hopes are! 
was a simple innocent man who was deceived not fulfilled by events, it does not therebj j 
by rogues or adventurers is to put a case follow that he had any criminal intent or 
which, regarding the complainant's age and that ho was anything more than a mistaken 
his business, no reasonable man could accept, optimist. Anyhow, in this case, the com- 
So far as the Rs. TOGO is concerned, it may plainant who is a business man bad every 
bo that this complainant himself entered opportunity to find out all about the busi- 
into a conspiracy witli accused 1 and -3 to ness and did in fact participate in it. 1 
bribe military officers and thus got a profit- cannot see in wbat way it can be said that 
able contract by most improper means. But lie was deceived. The learned Magistrate 
I see no necessity to attribute disgraceful has written a very careful order. Indeed, 
conduct of this sort to the complainant, its very length has been made the ground 
when there is a document Ex. l/l2 signed by of argument against it. It has been said 
him which is a deed dissolving the partner- that if the Magistrate found it necessary to 
ship between the coinpiainanb and tl )0 first write this long order on the evidence of one 
two accused in which this Rs. 7000 is men- witness, clearly other witnesses should have 
tioned and which can bo allotted to the been called. But, as the learned Magistrate 
item of goodwill which is referred to in that has said, if Kliuda Bakhsh and Allabdito 
deed and for which, it is the case of the had been called and bad supported the 
accused, this Rs. 7000 was paid. It is true complainant in all his statements, he 

that in Ex. l/l which was a deed not of not have come to any other conclusion bu 

dissolution of partnership but a deed whore- that this complaint should bo dismissed, t 
by a partnership was formed, there is no appears to me merely a complaint of a ( is- 
reference to this Rs. 7000, the reference appointed business mon, who, fan ing e 
being to a sum of Rs. 15,000 then to be in- has lost his money, wants to ge ac a 
vested in this business of Holmes Naugbton money from those to whom ho bjw a yance 
Co. But when this partnership was con- iti thinks the criminal Cour s ar 

stituted the parties had not in mind a dis- quicker and less expensive and a so o o 

solution or an account of all sums of money greater opportunities for vengeance an 

that bad been advanced by the complainant civil Courts. Quito obviously * 

to the accused, and I can see no significance complaints are not to bo encourage , 
in the omission of a sum of Rs. 7000 in this can the argument that • 

deed of partnership. So far as this business the public interest be accepts . e ^ 
is concerned, the learned Magistrate points trabo has in bis order shown ow 

out quite rightly that the complainant him- plainant’s case that he was a 

8el£ took part in the management of the 7000 for the purpose of bn mg nrieh 

business, all the documents and all the or the other the military officers ot i^rig 
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Road is falsiBed by the dates of payment. 
As the Magistrate points out, if this Rs. 5100, 
or as has been so frequently mentioned in 
the complaint, Rs. 7000 which includes the 
RS. ICOO said to have been paid by Allahdito, 
was for bribing ofticers, why was this pay. 
ment so delayed ? Why, for instance, was 
the payment of Rs. 3100 delayed till the 
agreement of partnership was drawn up 
and signed ? It appears clear that the 
RS. 7(00 and Rs. 15,000 were all part of the 
same transaction and were in connexion 
with this business of Holmes Naughton & 
Co., with which the complainant subse- 
quently became dissatisfied. And so far as 
the sum of Rs. ttOO is concerned, the Magis- 
trate says that there is only the complain- 
ant’s word against tho accused. The 
complainant’s word is obviously not one on 
which any reliance can be placed. The evi- 
dence of Khuda Bakhsh and Allahdito can 
have nothing to do with this. 

Now so far as tho point taken that the 
Magistrate wrongly applied S.253 (2), Crimi- 
nal P. C., is concerned, as I have said, I 
think this was a case where this sub-section 
of this section was properly applied. I bad 
to deal with the complainant s case on facts 
before I could deal with this point of law 
because, obviously, the application of sub- 
8 . ( 2 ) to S. 253, Criminal P. C., depends upon 
tho evidence already recorded when the 
Magistrate takes action under that section. 
The material word used in that sub. section 
is “groundless.” It is not a word commonly 
used in the Criminal Procedure Code; in 
fact, the learned advocate said that be did 
not know of another section where that 
particular word was used, but he referred 
me to certain cases which have some rela- 
tion to it. One is a case in 51 Mad 185* and 
tho other is a case in 52 Mad 287.* But these 
two judgments really do not take the case 
much further, because it appears obvious 
that each case must bo taken on its own 
facts and the sub- section as applied in re- 
lation to these facts. In 6 l Mad 185,* it is 
pointed out that there is a difference be- 
tween tho phrase that “no case is made 
out” and “the charge is groundless”. But 
I take it, tho word “groundless” in sub- 
10 . ( 2 ) of 8 . 253, Criminal P. C., moans, when 
there are no good grounds for the charge. 

1 (’28) 16 A I R 1928 Mad 129 : 105 I C 819 : 28 
Cr L J 996 : 61 Mad 185 : 53 M L J 757, Moham- 
med Shcrlfl V. Abdul Karhn Sahib. 

2. (’29) 10 A I R 1929 Mad 751 : 121 I C C19: 81 
Cr L J 276 ; 62 Mad 987 ; 57 M L J 490, Kosi- 
natba PJllai v. Sbanmugam Pillai. 
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It is, of course, possible to say that thO| 
charge is not groundless when tbore are bidj 
grounds in support of it; that is not the 
meaning of the words there used. The 
learned Judge in the case cited also goes on 
to point out that it is not always necessary 
to call all the witnesses; but the Magistrate 
should not come to a conclusion that the 
charge is groundless unless he has at least 
ascertained from the complainant what is 
the nature of the evidence which the other 
witnesses are going to give. 

In this case, it is perfectly clear from the 
complaint and the evidence of the complain- 
ant what the evidence of Allahdito and Khuda 
Bakhsh was going to be, at least from his 
point of view, and the Magistrate was quite 
right, I think, in coming to the conclusion, 
that assuming they said everything in favoun 
of the complainant, that would not make| 
good the obvious defects in his case, at least, 
so far as the criminal case of criminal con. 
spiracy and cheating is concerned. The casei 
in 52 Mad 937* is authority to tho effect 
that a Magistrate need not call all prosecu- 
tion witnesses, even those named in the 
complaint, and that is, I think, plain, be- 
cause otherwise sub. s, (2) to S. 253, Criminal 
P. C., would not lose much of its purpose 
and effect. But the learned Judge there 
said {p. 990): 

Tho amount of evidence which would onaL-le a 
Magistrate to say that a particular charge was 
groundless is so entirely dependent on circum ■ 
blances that no general rule or direction except' 
that ho ia required to arrive at bis conclusion' 
judicially and not capriciously is likely to k« oi| 
uDy uso. 

With all respect, I think, that puts tho 
case as well as it can be put. Tho learned 
advocate also drew my attention to the caao 
in 49 Mad 978,* in which, he jMsints out, tho 
learned Judge had said, that it was the 
duty of the Magistrate to assist tho prose- 
cution. I do not think, of course, that tho 
learned Judge meant in that case that it 
was the duty of tho Magistrate to assist the 
prosecution in tho sense that he should take 
sides, for the Crown, and, even more, the 
Magistrate, it may be said, stands not for a 
conviction but for justice. But tho provi- 
sions of S. 252, Criminal P. C., do impose 
upon tho Magistrate in certain circum. 
stances certain duties as regards ascertain- 
ing from tho complainant or otherwise 
the names of persons likely to bo acquaint, 
cd with the facts of the cose and ho should 

3. (’20 19 A I B 1926 Mad 989 : 97 I C 643 ; 27 

Cr L J 1123 : 49 Mad 978 : 51 51 L J 328, K. C. 

51cdod V. Kriahnau Nayar. 
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summon to give evidence before himself 
such of them as he thinks necessary. The 
learned advocate then referred to S. 25G, 
Criminal P. C., and said that that section 
contemplates that witnesses may be cross, 
examined nob only once bub twice. Both 
sg. 212 and 25C, Criminal P. C., must be read 
with S. 253 of the Code, and 8. 253 cannot 
be robbed of its proper purpose by reason 
of S. 252 or s. 256, Criminal P. C. All these 
sections must be read together; and, there- 
fore, we come back to the point that was 
raised at so early a stage in argument, whe- 
ther in this case the Magistrate has pro- 
perly applied S. 253 (2), Criminal* P. C. 
There is no doubt in my mind that if this 
sub. section can ever be applied properly, it 
has been applied properly in this case. I see 
no reason to interfere in any way with the 
order of the learned Magistrate, and I dis- 
miss the revision application accordingly. 

G.N./r.K. Application dismissed. 
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Lobo -T. 

S’'.hhi Mahoy»cd- Uyder — liespondent I 

V. 

Jharoomal B. Kirpaiani — 

Bespondent 2. 

J. Miso. Appin. No. ICO of 1040, Decided on 4lh 
Feffjary 1941. 

' Arbitration — Arbitrator — Removal of — 
Architect arbitrator — Merely because he has 
expressed opinion or has money claim from one 
oi parties does not disqualify him. 

Where an agreement Is made between the owner 
of certain premises and a building contractor, and 
an architect is appointed, and it is agreed that 
that architect should act as arbitrator in tbeevent 
of disputes between the parties to the agreement, 
the parties know that in certain matters and to 
certain extent the arbitrator agreed upon may pre- 
vious to his entering upon the arbitration, deal 
with the merits of the matter and possibly express 
opinions. And such au architect is not disqualified 
from acting as arbitrator merely by the fact that 
there is money duo to him as architect from one of 
the parties or by tbo fact that bo has expressed his 
opinions when ho has made it clear that ho Is 
ready to adjudicate on the contentions of the par- 
ties with an open mind after hearing them. 

[P 203 0 2 : P 204 C 1] 

Sri’.isJuttrfas II. Ltilla — foe Respondent 1. 

Idanmal — for Respondent 2. 

Order. — An award under the Arbitra- 
tion Act hag been 61ed in this Court by the 
arbitrator Mr. H. N. Jiandani. The parties 
to this arbitration were Mr. Tharoomal 
B. Kirpaiani, a landlord, respondent 2, and 
Sabhi Mahomed son of Hydor, a building 
contractor, respondent l. An application hag 


been made by respondent 2 that the award 
filed by the arbitrator be removed from the 
file and the learned advocate who appears 
for respondent 2 has put forward the fol- 
lowing grounds on which he urges that this 
award should be removed from the file : 

(1) That there was no submission clause ; 

(2) that the arbitrator as architect bad al- 
ready bound himself irrevocably by the 
final certificate and by the expression of bis 
views and thereafter bo could not act as an 
arbitrator ; (3) that tbo arbitrator had a 
dispute with respondent 2 and had threa. 
tened to file a suit against him. He could 
not thereafter act as an arbitrator between 
the parties, and (4) that the arbitrator gave 
no reasonable opportunity to respondent 2 
to appear in the proceedings which resulted 
in the making of the award. 


The arbitrator has been examined as a 
witness by respondent 2 and has put in all 
!ie correspondence that passed in connexion 
?ith this matter. I have heard argumentg 
t great length by the advocates for respon- 
ents 1 and 2, and the conclusion I have 
ome to is that there is no substance in the 
rounds put forward by the learned advocate 
3 r respondent 2 for removing this award 
:om the file and that the award must stand 
led and the application made by respon- 
ent 2 must be dismissed. In support of the 
rst point raised by the learned advocate 
3 r respondent 2 he has relied on the case 
3 23 S L R 223,' a judgment of Rupeband, 
J. C. This decision, however, in my opt- 
ion. does not assist the learned advocate 
)r respondent 2. It turned upon the pecu- 
ar wording of cIs. 17 and 23 of the contract 
etween the parties in that case. In the case 
efore me cl. 13 of the contract Ex. 2 reads 


3 case of anv dispute between the parties, the 
lilect shall’be sole arbitrator concerning the 
cf work, workmanship, measure- 
tf Mtes extra work. etc. And his decielon 

II be fioal’and binding on both the 
1 not bo set aside on any pretence whatsoever 

^he parties to this agreement were the 
iding contractor and the owner of the 
party which was contracted to be buiR^ 
XR 3 known and well understood by tbo 
ties to this contract that the arb'tja oj 
, the architect named in the contract, for 
14 of the contract specifically states* 
,0 term ‘the architect’ m the said co - 
ons shall mean Mr. H. h. 
mind reading th e contract as a_v ^ 


rachi District Local Board, 
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and cl. 13 thereof in particular, there was a 

clo&r submissioD to arbitration containod in 
the contract between the parties. The se- 
cond ground pub forward by the learned 
advocate for respondent 2 is based on the 
correspondence between the parties and the 
facts which led up to that correspondence. 
It af)pear 3 from the evidence of the archu 
tect that on llth November 1033 he gave a 
certificate of final measurements, Ex.7. This 
certificate was based on detailed measure, 
meets taken by him in his measurement, 
book. This measurement book the architect 
produced and stated that on p. 15 respon- 
dent 2 had in writing accepted the mea- 
aurements taken by him of work completed 
up to 2nd November 1030. He also stated 
that from pp. 45 to 4« of his measurement- 
book were measurements of work done after 
Novsiiibdr 1030* After the arcbiteclThid 
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advocate replied to Ex. 13 by his letter of I8th 
April, EX. 14, wherein ho contended tbafc the 
architect had disqualified himself from act- 
ing as arbitrator on two grounds : (1) that 
bo had already given a certificate to the 
contractor and “shown your mind in the 
matter,” (2) that he had a dispute with res- 
pondent 2 regarding bis fees and had threa- 
tened to file a suit. On 8tb May the architect 
as arbitrator wrote to the advocate of res- 
nondent 2 the letter. Ex. 17 in which bo said: 

As p«c arbitration clause in the agreement I again 
request you to instruct your client to see ine on 
Monday the I3th instant at 4 p. m.. if ho fails to 
come, the bills will be decided er parte. 

He also stated in this letter referring to 
E X 1 4 * 

'l&suioiZ of a certiBcato doea not Indicate that I 
do not want to Uslon to both the parties on matters 
under dispute, ify object in writing to your client 
and contractor to see mo was to settlo the bills 
>iA^pin0 hoth the Dirties. 


issued the final certificate Ex. 7. respon- 
dent 2 on 20bh December 1939 wrote to the 
architect the letter Ex. 8 in which he set 
out detailed objections to the final measuro- 
mects. The architect's reply to this letter 
is EX. 9 dated 4th January 1910. Therein the 

architect states : . ^ . 

I have to Inform you that your statement that 
the bill is incorrect is not true as before ibe biU 
was pn.rared and given to the contractor you 
verified, checked and consulted with me. It s a 
pity tba; now it should bo said that the hill 

Incorrect. 

Thereafter the architect states that ho 
proceeds to touch upon the points raised by 
respondent 2 in his letter Ex. 3, and after 
doing £0 in detail the architect concludes 

his letter Ex. 9 thus : 

I hope I have touched every point of yours so 
far the masonry work is concerned. I knew that 
you bad certain dill'icuUloB in the money aQalrs 
and hence you try to delay making payment to 
the contractora. This Is hardly fait and will not do 


The architect arbitrator held a sitting on 
13bb May and made his award thereafter. 
Respondent 2 failed to appear before him. 
In my opinion on the facts and the corres- 
pondence quoted above it cannot be said 
that the architect arbitrator bad disquali- 
fied himself from acting as arbitrator. It 
must bo remembered that in a case such as 
this where an agreement is made betwMO 
the owner of certain premises and a building' 
contractor, and an architect is appointed,} 
and it is agreed that that architect should: 
act as arbitrator in the event of disputosi 
between the parties to the agreement, the 
parties know that in certain matters and to 
certain extent the arbitrator agreed upon; 
may previous to his entering upon the arbi- 
tration deal with the merits of the matter: 
and possibly express opinions. The law on 
this point is thus set out in Halsbury’s 
Laws of England, Hailsham Edition, Vol. 3, 


^"^In^tho end I would again request to be please 
fair .and make early payments to the contractors in 
order to avoid unpleasantness. 

The architect enclosed his bill for super- 
vision. Further correspondence ensued, res- 
pondent 2 and the architect reiterating the 
opinions expressed by them in their letters, 
Exs. 9 and 9. On 8th April the architect 
wrote to respondent 2 the letter Ex. 13 in 


which it is stated : , . , 

I have to inform you that as pet articles of agrM- 
meet the sole arbitrator in case of disputes is the 
archito-t and therefore I hereby request you to 
attend this office on Monday the 15th Instant for 
the settlement of your final bills. 

Copy of this letter was forwarded by the 
architect; to Sakhi Mahomed, son of Hyder. 
rosponlenb l. Respondent 2 through an 


page 327, para. G02 : . 

Although the general law as to the disqualinca- 
tion of arbitrators applies to building contracts, 
just as it does in other cases, this class of contracts 
often presents the peculiarity of the person desigoa- 
ted as arbitrator being the agent of one of the pa^ 
ties. This peculiarity has given rise to much 
litigation. The effect of the decisions is that where 
an architect has two duties to perform, 1. e., to 
superintend and control the work and to act as 
arbitrator, no honest exorcise of bis functions In 
the one capacity will disqualify him from acting 
in the other capacity. Nor will even extremely 
strong expression of opinion in his capacity of 
superintendent disqualify him from acting as atbi- 
tr^or, except where such expressions show that he 
is not open to argument. 

Thus, an architect is notdisqualifiod from acting 
as arbitrator by tho fact that there is money duo 
to him as architect from the employer .... not by 
subsequently expressing an opinion during tho 
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progress of the works as to matters in dispute . . . 
nor by his measurements being impeached; nor by 
having revised the specifications or schedules for 
the works ...... nor on the ground that he is In 

substance made the Judge as to his own compe. 
tenco to advise his employers, unless there is suffi. 
cient reason to suppose that he will not act fairly 
. . . The parties have agreed on a tribunal, which 
they knew would not be absolutely impartial^ and 
they must abide by their agreement. But if an 
arbitrator has misconducted himself, the Court 
may remove him. 

In Hudgon on Law of Building and En. 
gineering Contracts at p. 262 it is stated : 

It is impossible for an engineer or architect to 
perform the many duties devolving upon him dur- 
ing the progress of the works without expressing 
an opinion on matters as to which be may have to 
adjudicate, later, as arbitrator. 

Ono of the illustrations given on that 
page reads thus : 

Theengineerof the L. Corporation wrote a letter 
in which he said that the claim of ibo contractor 
against the corporation was ‘outrageous.’ The con- 
tractor brought an action against the corporation, 
which the corporation applied to h.ave stajod pend- 
ing arbilration before the engineer, the named 
arbitrator. Held, that the arbitrator was not dis- 
qualified. 


Emperor v. Mangharam (Davis C. J.) 


A. I. R. 

tirafcor had a claim against respondent 2 
arising out of the contract Ex. 2 did nob 
disqualify him from acting as arbitrator. 
INor IS there any substance in the last 
ground urged by the learned advocate for 
respondent 2 . Though the arbitrator fixed a 
beanog for isfch April without uamiug any 
time, he has deposed that nothing was done 
by him at that hearing; it is not denied 
that be wrote the letter Ex. 17 on sth May 
in which he fixed a hearing for I8th May at 
4 p. M. Nor is it denied that respondent 2 
failed to appear before the arbitrator on 
this date though be had notice thereof. I 
accordingly dismiss this application with 
costs and order that the award stand filed. 

k.S./r.k. Application dismissed. 
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Davis C. J, and Weston J. 
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Mangharam Ghumanmal Thadhani. 


I think these principles are entirely 
applicable in the present case. No doubt in 
his letter Ex. respondent 2 sot up various 
objections to the final bill and the arbitra- 
tor as architect in his reply Ex. 0 attempted 
to refute all tlioso objections and expressed 
the view that respondent 2 was merely 
gaining time because he had not money to 
pay; but it does not appear to me that these 
expressions of opinion on the part of the 


Criminal Ref. No. 209 of 1940, Decided on 
■Ub October 1940, made by District Magistrate, 
Karachi, D/- 15th July 1940. 

fa) Government of India Act (1935), S. 270 — 
"Purporting to be done." 

The words "purporting to be done" in S. 270 
arc important, and must bo given their full mean- 
ing. Clearly used in tboir context they mean some- 
thing more than "done" ; (’87) 24 AIR 1937 Sind 
129 (FB) and (’37) 24 AIR 1937 P C 306, Btl. on; 
(’39) 26 AIR 1939 F 0 43. Ref. (P 205 C 1) 


arbitrator as architect in tlie circumstances 
of this caso disqualified him from acting as 
arbitrator. In his letter Ex. 17 the architect 
arbitrator states : 

Issuing of .a certificate docs not indicate that I 
do not want to li..iton to both the particson matters 
under dispute. My object in writing to your client 
and contractor to see mo was to settle the bills 
finally after hearing both the parties. 

To my mind this is a clear indication 
that the arbitrator in this caso though ho 
.had expressed bis view as to the correct- 
ness of his own measurements and as to the 
bona fideg of tbo contention of respondent 2 
was ready to adjudicate upon the conten- 
tions of the parties with an open mind after 
bearing what both the parties had to say. 
In my opinion, therefore, there is no sub- 
stance in the second ground put forward 
by the learned advocate for respondent 2 
for removing this award from the file. As 
to the third ground, it is covered by the 
passage from Elalsbury’s Laws of England 
^hich I have quoted above. The mere fact 
that the arbitrator before ho acted as arbi- 


(b) Government of India Act (1935), S. 270 — 
Public servant entrusted with money misappro- 
priating it and making false entries in cash 
book — Sanction is necessary for prosecution 
for offence under S. 477A, Penal Code, but not 
for offence under S. 409, Penal Code. 

Where a public servant withdraws money from 
the cash in bis keeping and misappropriates it and 
makes false entries in the cash book, sanction foe 
the prosecution of an oflonco under 3. 477A, PemI 
Code, Is necessary but It is not necessary for the 
prosecution of an offence under S. 409, Penal Code: 
(’39) 26 AIR 1989 P 0 43, Foil. fP 206 0 2; 

' ' P 207 C 1] 

(c) Criminal P. C. (1898), S. 235 — Offence 
under Ss. 477A and 409, Penal Code, can be 
tried together. 

Where a person misappropriates certain money 
entrusted to him and makes foUo entries in the 
cash book, tbo two oflonces being part of the same 
transaction can be tried together. (P 207 C I] 

Parlabrai D. Punwnni Advocale-Gencral — 

for tbo Crown. 

Parmanand Kundanmal — for Opponent. 

Davis C. J. — This is a reference by tbo 
District Magistrate. Karachi, recomnoending 
that we quash proceedings against one Man- 
gharam G. Tbadbani. bead clerk to tbe 
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Conservator of Forests, Sind, for offences 
under Ss. 400 and 477A, Penal Code, on the 
groand that under S. 270, Govoroment of 
India Act, 1935, the sanction of the Governor 
of the Province of Sind was necessary for 
the prosecution, and that sanction had now 
been given but could not have retrospective 
effect. Reliance was placed ujwn a judg- 
ment of the Federal Court of India in I L R 
(1039) Kar (FC) 132.* For the opponent it 
was argued that the reference was unusual 
and irregular, and the question of sanction 
should be left to be decided when these 
proceedings had terminated. 

We can see no proper interest which 
would be served if the decision of this ques- 
tion upon which the validity of the trial 
itself depends were left undecided to the end 
of the trial, or if we sent back the case for 
the decision of the Magistrate on this impor- 
tant question of law which arises. On the 
merits it was argued on behalf of the oppo- 
nent that so far as the offence under B. 409, 
Penal Code, was concerned, it did not fall 
within the purview of 8.270, Government 
of India Act, 1936. Section 270 (l), Govern- 
ment of India Act, with which wo are con- 
cerned is as follows : 


.70. (1) No procoediogs civil or criminal shall bo 
, , _ institutod against any person 

indemnity jor of any act done or 

;iiJ acts, purporting to bo done in the 

execution of bis duty as a servant of the Crown In 
India or Burma before the relevant date, except 
with the consent, In the case of a person who was 
employed in connexion with the affairs of tho Gov- 
ernment of India or tho affairs of Burma, of the 
Governor-General In bis discretion, and in the case 
of a person employed in connexion with the aflairs 
of a Province, of tho Governor of that Province in 
bis discretion. 

Tho words “purporting to he done" are 
important, and must be given their full 
leaning. Clearly used in their context they 
(mean something more than done" and the 
meaniog and effect of these words were 
considered in a case the Sind Judicial Com- 
missioner's Court, 32 S L R 5G7® at page 587, 
and by the Privy Council in 81 s L R C8C,* 
where in construing S. 142, Calcutta Port 
Act, 8 of 1890, their Lordships described the 
words "purporting or professing to act in 


1. (’89) 20 AIR 1939 F 0 48 : 181 I 0 817 : 40 
Gr L J 468 : ILR (1939) Kar FC 132 : 1989 FOR 
159 : I Ij R (1940) Lab 400, Horl Bam Singh v. 
Emporor. 

2. {‘87) 24 AIR 1937 Bind 129 : 109 I 0 274 : 88 
Cr L J 728 : 82 8 L R 6G7 (F B), Nuralhaqshab 
7. Emporor. 

3. (’37) 24 AIR 1987 P C 306 : 170 I C 332 : 31 
B L R 686 : 64 I A 863 : 1 L R (1938) 1 Cal 410 
(P 0), Commissioners lor the Port of Calcutta v. 
Cerporation of Calcutta. 


pursuance of the statute" as of pivotal 
importance. In the case before the Federal 
Court, 1 L R (1939) Kar (F C) 132,* Varada- 
chariar J. said, when referring to the words 
"purporting to be done in execution of his 
duty" (page 139) : 

It only remains to deal with thoarguments urged 
on the one aide or the other as to the test to be 
applied in determining whether or cot the act 
complained of Is one ^'purporting to be done in 
oxecatioD of bis duty*' as a public servant. I 
would observe at the outset that the question is 
substantially one of fact, to be determined with refer- 
ence to the act complained of and the atteadant 
circumstances; it seems neither useful nor desir- 
able to paraphrase the language of the section in 
attempting to lay down bard and fast tests. For 
instance, it was said in AIR 1935 Nag 52^ that 'we 
are not concerned with tho act itself so much as 
the capacity in which the act is performed.' An 
observation of that kind does not seem to be very 
helpful and may even prove misleading. Again, 
expressions like 'cloak of ofhco' and 'professed 
exercise of oOico* may correctly fit in with certain 
cases, but they may not always be appropriate to 
describe or delimit the scope of the section. The 
question does not seem to have arisen for decision 
under S. 270 (1), Constitution Act; we were accord- 
ingly referred by way of analogy to a number of 
rulings under 8. I97« Criminal P. C.. and one or 
two decisions under S. 60, Civil P. C. 

When dealing with cases falliog under 
S. 197, Criminal P. C., the learned Judge 
says (page 140) : 

In one group of cases, it is insisted that there 
must bo something in the nature of tbe act com- 
plained of that attaches it to the olucial character 
of tbe person doing it : c» /. 33 I C Gi8,^ 50 Mad 
754,^ AIR 1929 Cal 724,7 AIR 1935 Ring 203® and 
AIR 1939 Bom C3.t> In another group, more stress 
has been laid on the olrcumstauce that the oOiclal 
character or status of the accused gave him the 
opportunity to commit tho offence. It seems tome 
that tbe first is the correct view. In tho third 
group of cases, stress is laid almost exclusively on 
the fact that it was at a time when tbe accused was 
engaged in bis official duty that the alleged offence 
was said to have been committed : s^r52 MadG02i^^ 
at p. COS, quoting from MItra's Commentary on 
tbe Criminal Procedure Code. The use of the 

4. ('85) 22 AIR 1995~ Nag 62 : 157T C 120 : 8G 
Cr L J 1092: 31 N L R 297, Abdul Uadi v. D. P. 
Mishra. 

5. (U7) 4 AIR 1917 Mad 344 : S3 I C C48 : 17 
Cr L J 1G8, Id re Abdul Kbadir Saheb. 

6- (*27) 14 AIR 1927 Mad 5C6 : 102 I C 347 : 28 
Cr L J 639 : 60 Mad 764 ; 52 M L J C17, Baja 
Rao V. Ramaswamy. 

7. ('29) 16 AIR 1929 Cal 724 : 122 I C 627 : 31 
Cr L J 430 : S3 0 W N 1056, Amanat All v- 
Emperor. 

8- ('85) 22 AIR 1935 Rang 263 : 157 I C 1034 : 36 
Cr L J 1272 : 13 Rang 540 (F B), Emporor v. 
Mauog Bo Maung. 

9. ('89) 26 AIR 1939 Bom G3 : 179 1 0 GSG : 40 
Cr L J 269 : 1 L R (1939) Bom 119 : 40 Bom L R 
1286, Gurushidayya Sbantivirayya v. Emperor. 
10- (*29) 16 A I R 1929 Mad 659 : 118 I 0 102 : 80 
Cr L J 664 : 62 Mad 602 : 67 61 L 7 81, Ganga- 
raju Vv Venki, 
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expression 'while acting,' eto., in 8. 197, Criminal 
P. C., (particularly its introduction by way of 
amendment in 1923) has been held to lend some 
support to this view. While I do not wish to ignore 
the significance of thotime factor, it does not seem 
to me right to.make it the test. 

In the case before the Federal Court the 
appellant, a Sub assistant Surgeon in the 
Punjab Provincial Service, who had been 
convicted by a Magistrate under S. 409, 
Penal Code, for breach of trust in respect of 
certain medicines entrusted to him in his 
capacity as a public servant, and under 
S. 477A. Penal Code, for falsidoation of ac- 
counts by omitting to record entries in the 
stock book with intent to defraud, was ac- 
quitted by the Sessions Judge on appeal on 
the ground that s. 270 (l), Government of 
India Act, 1935, applied; but the acquittal 
was set aside by the Lahore High Court on 
the ground that S. 270 (l) of the Act did not 
apply. Varadachariar J. distinguished be- 
tween the two charges that under s. 409 and 
that under S. 477A, Penal Code, and as we 
are bound by the judgment of the Federal 
Court on this question of the interpretation 
of s. 270 (l), it is as well if we quote at some 
length from that judgment. At p. 139 the 
learned Judge on this point said : 

The loArnecl Judges have dealt with both (be 
charges, i. o*, the odo under B. 409 and the other 
under 8. 477A, as on the same footing: it, bow* 
ever, seems to mo nccossarj to draw a distinction, 
for the present purpose, betwcoo the charge under 
8. 409 and the charge under S. 477A. Though a 
reference to the capacity of the accused as a public 
servant is involved both in the charge under 8. 409 
and in the charge under 8. 477A, there is an im* 
portant difTeronco between the two cases, when one 
comes to deal with the act complained of. In tbc 
first, the official capacity is material only in coo* 
ncction with the "ontrustment" and does not 
Docossarily enter into the later act of misappro* 
priatioo or conversion, which is the act complained 
of. In the charge under S. 477A, the official capa* 
city is involved in the Tcry act complained of as 
.amounting to a crime, because the gravaznonof the 
charge Is that the accused acted fraudulently in 
the discharge of bis offiolal duty. The consent of 
the Governor would thus bo prima facie necessary 
lor the institution of proceedings against the ap* 
polJant under S. 477A. The learned Advocate* 
General of the Punjab sought to found an argument 
on the fact that the appellant is in tbc present case 
charged not with an act, in the senso ol making a 
fraudulent entry in the course of his official duty, 
but with an omission to make an entry which it 
was his duty to make. Ido not think tbatanything 
can bo made to turn on this distinction. Apart 
from the principle that, for the purposes of the 
criminal law, acts and illegal omissions stand Tcry 
much on the same footing, the conduct of the ap* 
pellant in maintaining tbo accounts, which it was 
his duty to keep, has to bo dealt with as a whole 
and the particular omission cannot of itself be 
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correctly ta 


treated as an offence except as a step In the appel* lOllOWipg toe uu caMoitV 

Ifcnt'B conduct in rotation to the maintenance ol Federal Court, that the o 


And It IS argued that at least in this case 
vre should distinguish between the offences 
under s. 477 A and s. 409, Penal Code, and 
that there is an almost exact parallel be- 
tween the case before the Federal Court 
where the first charge was that 

being a public servant and in such capacity en- 
trusted with medicines of the hospital which were 
the property of the District Board, Dora Ghazi 
Khan, the accused committed criminal broach of 
trust in respect of certain medicines (spooifiad ia 
the charge) and thereby committed an offence 
punishalle under S. 409, Penal Code. 

\\e do not think that the fact that 
the accused in that case dishonestly re- 
moved or was alleged to have . dishones. 
tly removed, for the question of sanction 
must depend upon allegations in the com- 
plaint, certain medicines belonging to the 
hospital to bis own quarters, makes any 
difference in view of the fact that the 
learned Judge held that the official capacity, 
in which capacity this accused was to be 
prosecuted, attached only to the entrust- 
ment and did not enter necessarily into the 
later act of misappropriation or conversion. 

In the charge under a. 477A, Penal Code, 
however, the Court held that the official 
capacity was involved in the very act com- 
plained of as amounting to a crime, because 
the gravamen of the charge was that the 
accused acted fraudulently in the discharge 
of his official duty when he omitted to make 
the proper entries in the stock book. So 
here it may be argued that in this case the 
official capacity of the opponent attached 
only to the entrustment of the money and 
did not enter into bis misappropriation of 
it. The complaint is brief but is sufficiently 
clear. Tbe allegations are that the opponent 
as head clerk to the Conservator of Forests, 
Sind, drew Rs. 206-12.0 from the cash in bisj 
keeping and misappropriated it and made 
false entries in tbe cash book showing sums 
totalling this amount as paid to oertamt 
forest guards. It is sufficiently alleged, we 
think, that it was tbo duty of the opponent 
to pay the forest guards and to enter the 
appropriate pavments in the cash book, and 
following the ruling of the Federal Court, 
we think it is clear that sanction for tbe| 
prosecution of an offence under 8. 477A. 
Penal Code, was necessary for tbe parallel 
between tbe two cases appears complete. 

Bat 80 far as the offence under 8. m 
Penal Code, is concerned, it may “0 arga^. 

following the decision in tbe wse before the 
^ flc-:®) nanaflitv 0* 
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the opponeot attached to him only bo far 
as the entrustment is concerned. So far as 
the wrongful withholding of the pay of the 
forest guards was concerned, bis official 
capacity did not attach to that as bis official 
capacity did not attach to the Sub. assistant 
Surgeon in the Punjab when he misappro- 
priated the medicines. It may be conceded 
that for the purpose of the criminal law 
acts and omissions stand on the same foot- 
ing, and if the opponent was being prose- 
cuted for withholding the pay of the forest 
guards or omitting to pay it, we could well 
bold, following the ruling in I L R (1939) 
Ear F C 132,^ that sanction was necessary for 
this prosecution. But the opponent is not 
being prosecuted for withholding or omitting 
to pay their pay to the forest guards. That 
may be a departmental offence, we do not 
(know. He is being prosecuted for thesubse- 
quent criminal misappropriation, and fol- 
lowing the ruling in l L R (1939) Ear (F C) 
13 - 2 ,* by which we are bound, we find that 
sanction is not necessary for the prosecution 
of an offence under Sec. 409. Penal Code. 
While, therefore, wo quash the proceedings 
so far as the prosecution for an offence under 
S. 477A. Penal Code, is concerned, we do 
not quash the proceedings for the prosecu. 
tion of an offence under S. 409, Penal Code, 
but there will bo no incongruity or incon- 
'venienco in this because the two offences, 
'one for which sanction is required, and one 
*lor which sanction is not required as being 
part of the same transaction, can bo tried 
together and a fresh complaint for an offence 
under S. 477A, Penal Code, may be made. 
Order accordingly. 

k.s./r.k. Order accordingly. 
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Davis C. J. 

Emperor 

V. 

ChuUal Imamhahsh. 

Criminal Rof. No. 4B ol 1941, Decided on 26th 
March 1941, made by Sees. Judge, Larkana, D/- 
27tb February 1941. 

• Penal Code (1860), S. 75 _ S. 75 does not 
provide lor enhanced punishment in case oi 
convictions subsequent to oflencc — It applies 
only to convictions prior to oiicnee — Accused 
committed to Sessions tor theit committed on 
•’Btb October 1938— Accused having convictions 
dated 26th June 1939 and 20lh July 1939 subsc- 
cuent to ollencc for which he was committed — 
Convictions held could not be regarded as 
previous convictions within meaning ol S. 75— 
Committal held should be quashed. 
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Section 76 applies in cases of convictions prior to 
the conviction of the oflence for the onbaooed 
punishment of which 8. 75 is to be invoked. But 
it does not provide for enhanced punishment in 
the case of convictions subsequent to tho ©aence. 

(B 207 C 2J 

The theft for which the accused was committed 
to the Court of Session was coramittod cu 23th 
October 1938. The accused had convictions subso- 
quent to the commission of this oQcoce, the dates 
of these convictions being 2Glb June 1939 aud20th 
July 1939 : 

Bdd that the previous convictions being subse- 
quent to the commission of tho oQence for which 
the accused was committed could not be deemed 
previous convictions within the meaning of 6. i5. 
The accused was in fact committed for an offence 
which when commiltod was not a subsequent oflence 
within the meaning olS. 75 and therefore the com- 
mittal must bo quashed : {'2G) 13 A I R 1926 Bom 
305, Rel. on. 299 C 1] 

Eari Khuda Balish, Puilic Prosecutor — 

for the Crown. 

Order.— This isareference by the Uaraed 
Sessions Judge of Larkana in which be re- 
commends that the committal of one Chut, 
tal, son of Imambaksh, to the Sessions Court 
to take his trial for an offence under s. 379 
read with S. 75. Penal (^de. bo quashed on 
the ground that on the facts of this case 
S. 75, Penal Code, does not apply. It appears 
that the theft for which this Cbuttal has 
been committed to the Court of Session 
was committed on 29th October 193?. It does 
appear that this Cbuttal had convictions 
subsequent to the commission of this offence. 
The dates of these convictions are 26th Juno 
1939 and 20th July 1939. But S. 75, Penal 
CJodo.does not provide for enhanced punish- 
ment in the case of convictions subsequent 
to the offence. Section 76, Penal Coda, ap. 
plies in cases of convictions prior to the 
conviction of the offence for the enhanced 
punishment of which S. 75, Penal Code, is 
to be invoked. Section 75 says ; 

Whoever, having been convicted. — (a) bv a Court 
in Britiih India, of au oflence punishable under 
Chap. 12 or Chap. 17 of this Code with imprisou- 
mcQt of cither description for a term of three years 

or upwards, or (b) shall bo guilty of any 

oQence punishable under either ol those chapters 
with like imprisonment for the like term, shall bo 
subject for every such subsequent oflence to trans- 
portationfor life, or to imprisonment of either des- 
cription for a term which may extend to 10 years. 

In this case, enhanced punishment is 
given because of previous convictions. The 
offence, for the enhanced punishment of 
which S. 75, Penal Code, was to be invoked, 
was committed on 28th October 193S. Tho 
two previous convictions wore subsequent 
to the commission of this offence, and could 
not, therefore, bo deemed previous convic. 
tions within the meaning of 8. 75, Penal 
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Co(]e. Reference may be made to the case 
in 2S Bom L R 484.^ This Ghuttal. in fact, 
has been committed to the Court of Session 
to take bis trial for an offence which when 
■committed, as alleged, was not a subsequent 
offence within the meaning of S. 75 , Penal 
Code, at all. I think, therefore, that the 
ccmmittal of the accused should be quashed 
' ecause a soutonce of two years’ rigorous 
'ininisonment which the Resident Magis- 
trate, Larkana, could himself impose, would 
n case of conviction, be an adequate punish. 
;oent for this offence. The case, therefore, 
s returned to the Resident Magistrate at 
i -arkana for the Resident Magistrate to try, 
and tho reference is answered accordingly. 
'->.n./r.K. Co7?imittal quashed. 

]. (-20 13 A I R 1926 Bom 305 : 95 I C 54 : 27 
Cr L J 726: 28 Bom L R 484, Emperor v. Sayad 
'Lldul Sayad Imam. 

(28) A. I. B. 1941 Sind 208 
Davis C. J. 

• Ilaroon Ahmed — Appellant 

V. 

Emperor. 


by the Third Additional City Magistrate, 
Karachi, of an offence under 8 . 6 iD, Bom-' 
bay Diatriot Police Act. The offence as 
described in 'these proceedings, which are 
summary proceedings, is that this appellant 
and another Pathia son of Punja were lying 
under a shade of a wall between sunset and 
sunrise, and the learned Magistrate in his 
judgment states that the offence is one of 
being found under suspicious circumstanoes.i 
But there is nothing in s. CID, Bombay 
District Police Act, which punishes a man 
for being found under suspicious circum- 
stances. Section GiD of the Act, so far as 
it is relevant, says: 

Wboerec is found between sunset and sunrise 

(d) lying or loitering in any street, 

yard or other place, being a reputed thief and 
without being able to give a satisfactory account 
of himself 

So three conditions are required to satisfy 
this clause, (l) lying or loitering in any 
street or yard or other place, ( 2 ) being a 
reputed thief, and ( 3 ) without being able to| 
give a satisfactory account of himself. It| 
appears from the record that two of these 
conditions are satisfied, first, that the ap- 
pellant was lying in the street, yard or 


. rimiual Appeal No. 70 of 1940. Decided on 25th 
Dcptcmbcr 1940, against conviction and sentence 
passed i>y Third Adcll. City Magistrate, Karachi, 
J'/- 9th August 1940. 

Bombay District Police Act (7 of 1867), Sec- 
;icn 61D — Construction — S. 61D does not 
punish person for being found under suspicious 
circumstances — Reputed thief — He need not 
necessarily have convictions for theft — Evi- 
dence of witnesses that he was known to them as 
constantly stealing things is sufficient — Being 
found in company of other whose reputation as 
thief is proved by convictions cannot render 
person reputed thief. 

There is nothing in S. 61D which punishes a 
man for being found under suspIciouB circum. 
ft.ances. Three conditions are required to satisfy 
S. ClD: (1) lying or loitering in any street or yard 
.r other place, (2) being a reputed thief, and (9) 
without being able to give a satisfactory account 
cl himself. [P 208 C 2] 

A person to be a reputed thief need not necessarily 
have convictions for tbeft. Kvidonce of witnesses 
that the individual is known to them as constantly 
coming in and out of tbeir houses or yards steal- 
ing property of little value is sufTioicnt to prove 
ibat the man is a reputed thief. But a man can- 
not be said to bo a reputed thief merely because bo 
WAS found at night in tho company of another 
whoso reputation as a thief has been proved by 
previous convictions. [P 208 0 2] 

A jitsing Oobindram — for Appellant. 

IF. B. L. Vellani — for tho Crown. 

Jadgment. — This is an appeal against 
the conviction of one Haroon son of 
Ahmed, aged 22 years, Baluch, described 
as a bidi. maker, who has been convicted 


other place, and second, that he was not 
able to give a satisfactory account of himself. 

Tho question then remains is, whether 
he is a reputed thief. I would not say that 
in order to prove that the appellant is a 
reputed thief, be must necessarily have 
convictions for theft. Witnesses^ may be 
prepared to say that an individual is knowD| 
to them as constantly coming in and out of, 
their houses or yards stealing property of^ 
little value and such evidence might be 
sufficient to prove that the man is a reputed, 
thief. Presumably the words "reputed thief”; 
are used deliberately and have the ordinary^ 
meaning that attaches grammatically to^ 
these words. But I do not think it can 06^ 
jaid that a man is a reputed thief meroly| 
because be has been found at night in the| 
wmpany of another whose reputation as a 
;biof has bean proved by previous convic.' 
.ions. Therefore, though it is true the 
ippellant was arrested under suspicious 
siroumstanco-s, and it may be he up to 
10 good. I do not think it can bo said that 
ill the three conditions of 8 . 61D. Bombay 
District Police Act. have been satisfied. 1 
hink therefore the conviction and sentence 
nust be set aside and the appellant set at 
iberty. Order accordingly. 

O.N./R.K. Conviction set aside. 
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^(28) A. I. R. 1941 Sind 209 
Davis C. J. and Weston J. 
Hundraj Tolomal 
V. 

Ziaxini Insurance Co. Lid. 

Second Appeal No. 1 of 1939, Decided on 25tb 
March 1941, ngainat judgment and decree of Aast. 
Judge, Sukkur, D/- 24th September 1938. 

• (a) Insurance— Life— Non-forfeiture clause 

Policy acquiring surrender value— Premiums 

not paid — Policy kept alive by surrender value 

Subsequent premiums paid alter due date but 

before days of grace — Premiums held effective 
as if made before due date. 

The policy dated 12tb April 1927 recited that 
the annual promlum was Rs. 41-10-0 and that the 
due dates ol insUlmonts of premiums were Cth 
January, Cth April, Cth July and Glh October of 
each year. Ptemiuma payable up to and Including 
those due in the year 1930 were paid on the policy, 
which tberoforo acquired a surrender value. The 
premium due on Cth January 1931 was not paid, 
not were other payments made In that year, and 
the policy was kept alive by the surrender value, 
which suflSced to pay all premiums due in the year 
1931. On2Gth January 1932, appellant paid the 
amount of two quarterly premiums to carry on the 
policy until Clh July 1932 on which date a further 
paynient was mado covoriog tho period lo which 
the assured died : 

Held that there was no provision of a fixed period 
for which tho policy was to be kept alive by tho 
surrender value, nor a provision for reinstatement 
only within that period. It was a reasonable inter- 
pretation of tho 'non-forfeiture' clause that tho 
surrender value was to bo applied In payment of 
premiums with precisely tho same eflect, except for 
the charge created as ordinary payment of pre- 
miums by the insured. The position on Cth Janu- 
ary 1932 was that tho policy was as if the Insured 
had paid tho premiums duo up to that day except 
that there was a charge on tho policy for the pre- 
miums paid from the surrender value. Tho pro- 
mlum duo on Cth January 1932 was subject to tho 
same rules as any other payment of premium by 
tbelusured.and if made within the period of 30 days 
araco. Its oflect was ns if it had been made on Cth 
January 1032. U' 210 C 2; P 211 C U 

* (b) Insurance — Life — Person canvassing 
and receiving payments is agent ol company — 
Provision that formal receipt of head office only 
would be recognised is not disclaimer of agent’s 
authority — It is merely for benefit of company 
as check on agent’s remittances. 

A person who acts for tho company to obtMn 
business and to rocolvo payments is an agent of the 
company. The term of tho policy that the formal 
receipt of tho bead offico of the company only 
would bo rocogniied Is not a dUclalroer of tho 
authority of agents, but la a provision for the bene- 
fit of the company in order that it may afford a 
check 00 tho remittances of Us agents. The pay- 
ment to such an agent is a payment to the com- 
pany. [P 210 Cl) 

Kivtatrai Dhojraj — for Appellant. 

IHpcliand Chandutiial — 

for Bospoudent 1 (Company). 

Weston J. — Tlio appellanb in this 
eecond appeal is the son of one Tolomal who 


insured his life with the respondent Insur- 
ance Company in tho sum of Rs. 1000 by 
policy NO. 6218 dated 12th April 1927. Tolo- 
mal died on SOfch July 1932 having assigned 
the policy to appellant before bis death. 
Appellant sued to recover on the policy, 
and his suit was dismissed by the Subor- 
dinate Judge, Sukkur, and this dismissal 
has been ailirmed in appeal by the Assistant 
Judge, Sukkur. Throughout the suit and 
appeals, one Hargunmal, a canvasser or agent 
of the respondent Insurance Company, has 
been joined as defendant or respondent. It 
is necessary to set out certain terms of the 
policy. They are contained under the head- 
ing ‘Privileges and CJonditions’ and those 

materials are as follows : 

Pfcmiii>u <xnd Mode of Payment : The pre- 
miums are on a yearly basis but can be paid by 
half yearly and quarterly Instalments. 

Days of Grace : Thirty days grace is allowed for 
tho payment ol thoyearly, half yearly and quarterly 
Instalments of premiums, which must roach the 
oflioe in full within the days of grace, the remit- 
tance charges being borne by the assured. 

Cash Surrender Valiu : Alter being in force for 
three years, every policy acquires a Cash Surrender 
Value which can be ascertained on application to 
tho company. Such value . . . will not be less than 
40 per cent, of all premiums paid, (except that of 
the first year). 

IJon.forJeiture : If any premium duo is not re- 
calved in lime, tho policy does not lapse at once, 
but will be kept in force automatically for as long 
as the Cash Surrender Value is enough to cover the 
premiums to bo paid. Tho premiums thus adjusted 
will carry interest at the rate of 6 pet cent, pot 
annum compound with half-yearly rests or such 
other rates as the Board may determine from time 
to time, and will be a first charge on the policy. 
The assured may, at any time, pay up the unpaid 
premiums with interest and have his policy free 
from the charge. 

Receipts for Payments : Tho receipts issued by 
chief agont or agents aro only interim receipts, and 
the formal receipt can be issued by the hoad offico 
only signed by tho Managing Director or Manager. 
If any policy-holder making payment to an agent 
of the company does not receive tho formal receipt 
from bead office within 30 days, be should Im- 
mediately draw the attention of the head ofGco to 
this fact for necessary action. 

The policy recites that the anrjual pre. 
mium was Ra. 41-10-0 and that the due dates 
of instalments of premiums were Cth Janu- 
ary, Cth April, Cth July and Cth October of 
each year. The facts found by the lower 
Courts are as follows : Premiums payable 
up to and including those due in the year 
1930 were paid on the policy, which there- 
fore acquired a surrender value. The pre- 
mium due on Cth January 1931 was not paid, 
nor were other payments made in that year, 
and the policy was kept alive by the sur- 
render value, which suflQced to pay all 
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premiumg due in the year 1931. On 26fch 
January 1932, appellant paid the amount of 
two quarterly premiums to Hargunmal, a 
payment sufficient, if a payment to the com. 
pany and made in time, to carry on the 
policy until Gth July 1932 on which date a 
further payment was made covering the 
period in which Tolomal died. 

On these facts two questions arise in this 
appeal; (i) Whether payment to Hargunmal 
on 2Gth January 1932 was a payment to the 
company ? (2) Whether this payment was in 
time under the terms of the policy? It has 
been contended by the company that Har- 
gunmal was not their agent but was only a 
canvasser, and reliance has been placed on 
the term of the policy that the formal re- 
ceipt of the head office of the company only 
would he recognized. We have no hesitation 
in bolding that Hargunmal was an agent of 
the company and that receipt of premium 
by him w’aa receipt by the company. It is 
clear that Hargunmal acted for the company 
to obtain business and to receive payments. 
The term of the policy relied upon is not a 
disclaimer of tho authority of agents, hut is 
a provision for tho benefit of tho company 
in order that it may bo atTorded a check on 
tho remittances of its agents. 

On tho second point, the argument which 
has found favour with tho lower Courts is 
that tho surrender value of tlie policy only 
sufliced to keep the policy alive until Gth 
January 1932 when it automatically lapsed, 
and that there was no provision in the terms 
of tho policy for 30 days grace to revive a 
lapsed policy. At first sight, it would appear 
that this argument is supported by autho- 
rity. Wo have been referred to the case in 
(1920) 122 L T 30.’ In this case premiums 
under a policy of life insurance were pay- 
able on or before tho last day of January, 
April, July and October of each year, and 
it was provided in tho policy that 80 days 
grace wore allowed for the payment of each 
renewal premium. There was also a condi- 
fciou for keeping alive any policy which had 
acquired a surrender value, and this condi- 
tion was that the policy would not imme- 
diately lapse if a renewal premium was not 
paid within tho days of grace, but would be 
kept in force for twelve calendar months 
from the date upon which the last premium 
became due. Tho policy could be ‘reinstated’ 
at any time during the same twelve months 
on payment of tho arrear premiums and 

1. (1919) 2 K B 491 : 88 L J K n 1223 : 1919 W C 
A 1 Rep 808 : 122 L T 30. McKenna v. City Life 
Aseurance Co. 


interest. The policy in question had ac- 
quired a surrender value. The last payment 
of premium was made on 30th April 1915. 
On 7th August 1916, at which date more 
than a year bad elapsed since the premium 
payable on Slst July 1916 had (excluding the 
days of grace) become due, an assignee of 
the policy offered to pay to the insurers the 
premiums in arrear, and contended that 
the year mentioned in the conditions of 
the policy ran from the expiration of the 
days of grace. The insurers refused to accept 
the premium. It was held by Scrutton L. J. 

following (1903) 1 K B 47^ at page 55 that : 

The correct view as to the days of grace allowed 
by tho terms of the policy is that if payment is 
made within the time mentioned it is to be taken 
to have been made on the day appointed for pay- 
ment and is to have the same cflect as if it bad 
been made on that day, 


and therefore that the period of twelve 
months was to be calculated from Slst July 
1915, and the offer of reinstatement made 
on 7th August 191G was not made within the 
period allowed by the terms of the ^lioy. 
We think however the present case is dis- 
iinguishablo from (1930) 122 L T 30.’ We 
have here no provision of a fixed period for 
which the policy is to be kept alive by the! 
jurrender value, nor a provision for rein- 
statement only within that period. The 
jerms of the present policy which provides 
ihat it will be "kept in force automatically 
^or as long as the cash surrender value is 
jnough to cover the premiums to be paid is 
jontained under tho heading 'non-forfeiture 
ind not under the heading ‘forfeiture. The 
imount of surrender value applied 
jiont of premiums is not required to bo 
•ofunded. and if not refunded will romam 
i first charge on the policy. In our view, iti 
9 a reasonable interpretation of the non- 
orfeituro” clause that the surrender value 

9 to be applied in payment of 
vith precisely the same effect, except for 
bo charge created as ordinary paymen 
.remiums by the insured. It was or^n to 
he company to provide .n the of he 

Mlicy that, on expiry of the per.cd covered 
,y til surrender value, the pohey woJd 
apse forthwith, but ‘hey did not da 

,Vo are not impressed by ‘'•j® j the 
be days of grace exist for tho benefit of ho 

%ears the policy has 
but there is no suggestion that m 
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auoh ciroumatances the privilege of grace 
days doss oot exist. 

In our view the position on 6th January 
I19B2 was that the policy was as if the insured 
had paid the promiams due up to that day, 
except that there was a charge on the policy 
for the premiums paid from the surrender 
value. The premium due on 0th January 
1982 was subject to the same rules^ as any 
other payment of premium hy the insured, 
and if made within the period of 30 days 
grace, its eO'ect was as if it had been made 
on Gth January 1932. We consider therefore 
that appellant is entitled to recover on the 
policy subject to the charge created on it by 
the payment from the surrender value of 
the premiums due in the year 1931, with 
interest as provided in the terms of the 
l)olioy up to the date of suit. Appellant will 
be entitled to interest on the amount due 
from the date of suit until recovery at G per 
cent, and also to his costs throughout. 

Appeal allowed. 


R,K. 


(28) A. I. R. 1941 Sind 211 
Davis C. J. and Tvabji J. 

Tlaji Sir Abdullah Uaroon 

V. 

yfunicipal Corporation of Karachi. 
First Appeal No. 52 of 1938. Dootded on 17th 
January 1941. against judgment and 
by Lobo J. Reiwrled in ('39)26 AinJ939Stnd39. 

(a) Easements Act (1882). S. 33 - Eas*"’*"* 
of light and air — Inlerference with— Claim for 
injunction — Substantial damage amounting to 
nuisance must be shown to result ‘j-om 
bance — What amounts to substantial damage 
explained — Stale of properly at time of distur- 
bance should be looked into. 

Ill A suit for disturbance of an oasoment of light 
and air dominant owner must show that substan- 
tial damage amounting to a nuisance had Uen 
suflorod by him. And. In order to csUblUh sub- 
.tanllal daroago. the plainlifl must prove mater al 
diminution in the value of bia heritage or mate- 
rial Interference with his physical comfort which 
could be ascribed to the interruption of the free 
passage of light and ait. The state of the property 
it the time of the alleged disturbance of the ease- 
ment has to be looked to not as it was before or 
as It might bo at o future date. [I J18 L 

The windows of tbo dominant tenement were 
regarded as wholly useless by the Wnanls In ac- 
tual occupation of the promises. They preferred te 
have the windows bricked up rather than to take 
advantage of them as an amenity for tho use of 
light and air. The light and air availab o to these 
premises such as they were, was regarded asamply 
iufBcient for their purpose. Subsequently by the 
construction of a wall by tho Muniolpallty these 
^vi□dow 0 'woro blocked : • ^ 

Held ibftt no Bubstantlol damage bad been 
Hbowu to rcBult to tbo dominant owner the re- 
suit of tbo dfflturbaDce alleged as required under 


S. 93 ol the Act : (*14) 1 A I R 1014 P C 45 and 
30 Bom 319, Del. on. [P 214 C 1] 

(b) Easements Act (1882), S. 15 — Lessee of 
Und,ownerof building built upon land— Lessee 
acquires rights of easement with respect to use 
of light or air or support for bis building as 
owner of building. 

A lessee of land cannot acquire a right of way 
or any other ea&cmont over land owned by his les- 
sor as having been peaceably and openly enjoyed 
by a person claiming a title thereto and as of 
right, wUhiu the moaning of these words in cL (3) 
of 8. *15 for in such a cise tho lenant’e occupation 
is in the sight of the law that of his landlord. But 
where a lep-ee of land, owns a building built upon 
land leased to him he may, so far as tbo use of 
light Of air or support lor his building are con- 
cerned, acquire rights of cagemont in respect of 
such light, air or support uodor els. 1 and ‘J of 3. 15 
and these rights cannot be objected to as Uing in- 
capable of being acquired by him on UhaU of his 
landlord as well as against bis landlord, for these 
rights are acquired by him for himself and foe 
none other than himself, as the owner of the 
buildiog : (-38) 26 A I R 1938 All 293 F B) Rel. 

on. [*• ^ 

Dingonuil Narainsingh — for Appellaut. 

Dipchand Chandiimal — 

lot Municipal Corporation. 

Tyabji J. — This is an appeal againsb 
the judgraenb ancl decree passed by a Judge 
of this Court (Ilon’blo Lobo J.) dismissing 
the appellant’s suit for a declaration that 
tho apjiellant had acquired rights of ease- 
ment. to receive light and air, in respect of 
20 windows in his buildings on plot No. I 
Survey Sheet 8. R. 5 in Serai Quarter, 
Karachi, and for a perpetual injunction re- 
straining the respondents from interfering 
with his rights. Tho appellant purchased 
this property which is on South Napier 
Road, on the western side, on 9th Novem- 
ber 1926 . The northern boundary of this 
property was along a broad kuteba nullah 
(watercourse) which ran east to west. 
There was a two floored building about 40 
to 50 feet deep along tbo entire frontage of 
the property on South Napier Road, and in 
this building there wore 9 windows on the 
northern side overlooking the nullah. At 
tho back of this building, there was a large 
quadrangle enclosed by rows of godowns 
along tho northern, western and southern 
Iwundariee on the plot. There were 17 win. 
dows in the northern row of godowns which 
opened on to tho nullah. There were thus 
2G windows, 9 in the building in front, and 
17 in the northern godowns which opened 
to the north overlooking tbo nullah. In 19-28 
or 1929 tho old broad kutcha water-course 
was converted by tho Karachi Municipality 
into a pucca cemented storm water drain, 
which was much narrower than the old 
□uUab. As a result of this there became 
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available to the mumcipaliby a plot of land 
admeasuring above 733. 8G square yards be. 
tween the northern boundary of the appel- 
lant’s property aud the newly built storm 
water drain, with a frontage of about 40.2 
feet on the South Napier Koad, and a depth 
of about 180 feet, along the northern boun- 
dary of the appellant’s plot. The nounici- 
pality desired to sell this plot which had 
thus l)ecome available to them. It became 
apparent that if the appellant had as he 
claimed, acquired rights of easement in res- 
pect of the 2G windows on the northern side 
of the property overlooking this plot, this 
was a matter which must materially affect 
intending purchasers, and the price likely 
to bo realized. Negotiations between the 
appellant and the municipality regarding 
the purchase of this plot by the appellant 
himself did nob result in any agreement. 
Ultimately, in March 1934, the municipality 
decided to put the dispute to a test by in- 
viting a legal decision and proceeded to con- 
struct a cement wall flush against the 
northern boundary of the appellant’s pro- 
perty. blocking up tho appellant’s windows 
on that side completely. All the 17 godown 
windows out of tho 20 (tho remaining 9 be- 
ing in the building fronting on Napier Road) 
were thus completely blocked up. After 
certain further efforts at an understanding 
which also proved fruitless, tho appellant 
liled this suit on I2th December 1035. The 
learned .Tudgo’s conclusions briefly stated 
wore, first witli regard to tho 9 windows 
in tho building fronting on Napier Road, 
that these windows bad not been in oxis- 
tonco for tho statutory period of 20 years 
before tho suit, and secondly, with regard 
to the 17 windows in tho northern godowns 
that tho appellant had not proved that ho 
had any actionable claim in respect of these 
windows though these windows were proved 
to have boon in existence for the statutory 
period. Tho suit was accordingly dismissed. 

It has boon argued before us in this ap- 
peal that the learned Judge was in error 
with regard to both these findings. With 
regard to the nine windows in tho building 
fronting on the road, tho learned advocate 
who appeared before us for tho appellant 
was not in a position to press bis arguments 
in more than a very half-hearted manner 
and there is very little room indeed for any 
kind of argument in favour of the appellant 
so far as this part of his case was concern- 
od. Admittedly the building in question bad 
been built by Adamji Lukmanji, who owned 
the plot from 1007 to 191'^. The appellant’s 


case was that the building was built in 1912 
or 1913, while the defendants contended that 
it was built in 1917 or 1918. The only evi- 
denceon the point which the appellant could 
produce was the oral testimony of Yusifally, 
a son of Adamji Lukmanji, and of one 
Nur Mahomed, a mistry whohad construct- 
ed the building, who without having any 
documents to aid their memories or support 
their statements, stated that the building 
was constructed about 1912. As against this 
weak and meagre testimony, there was for 
the defendants, the evidence of the Head 
Surveyor of the Karachi Municipal Cor- 
poratioD, who bad supervised and inspected 
the construction of the building, who stated 
that the building was constructed in 1917, 
and whose statement was supported by a 
resolution of the Karachi Municipality 
(EX. 19) dated 27tb March 1917; the evidence 
of the Land Clerk, Tikamdas who proved 
from the record of proceedings of meetings 
of the managing committee that between 
1909 and 1933 constructions ware only sane- 
tionod by the municipality on this plot in 
1917 and 1927, and not in 1912 or 1913; and 
most important of all, the assessment Hats 
of municipal taxes (Exs. 26, 27, 28 and 29) for 
the years 1912 to 1921. Tho municipal taxes 
paid on this property for the year 1910-17 
were assessed on a monthly rental of Rs. 
375: for the year 1917-18 on a monthly rental 
of ns. 545. In EX. 28 there is a note : 


Portion worth Rs. 600 under construotion : 
ilding assessed at Rs. 1045. Bill on Rs. 545 to 
issued from let April 1917. 

As tho learned Judge observed, it is obvi- 
9 from this that in 1917 building opera- 
IDS were in progress on the property. The 
509 for the year 1918-19 were first asses- 
1 on a monthly rental of Es. 1800 , and 

.re subsequently on appeal reduced and 
legsed on a monthly rental of 
9 consider this evidence under the oir- 
mstances to bo quite conclusive on the 
nt and we can see no reason whatever 
iy the learned Judge’s finding on this 
nt should bo disturbed. 

^ho position with regard to the 

tho northern godowns 

ent. It was not denied that these the 

1 been in existence for more than the 

tutory period and that the easement had 
8 ted in respect of these windows. The res- 

.Tent’s case with regard to th-e window 

9 two-fold. They tin- 

, „ppollant had by ‘tat 
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against the respondents. Now these godowns 
were admittedly used for the storage of 
sugar, grains and other similar goods, and 
there was no evidence to show that they 
had at any time been used for any other 
purpose except for the storing and discharge 
of such goods. There are doors and windows 
and a coveted verandah on the southern 
side of these godowns and then there is the 
open quadrangle. The 17 windows in ques- 
tion were each fitted with fixed wooden 
shutters closing inwards which could be 
closed from the inside. The respondents 
proved that at least since March 1934 when 
the photograph Ex. 21 had been taken every 
one of these 17 windows had been com. 
pletely bricked up from the outside. This 
was done by the tenants who had rented 
these godowns in order to avoid thefts. The 
learned Judge who visited the premise 
himself found the godowns to be aulliciently 
lighted and ventilated in spite of the brick, 
ing up of these windows. The appellant 
contended that this bricking up had been 
done without the appellant's knowledge and 
consent. The respondents examined some 
witnesses to show that these windows had 
always been bricked up in this 
since 1917. The appellant admitted that 
these windows did remain bricked up for 
months together even before March 1934 but 
contended that this bricking up had not 
been continuous or intended to be perma- 
nent. There was no suggestion in the evi- 
dence that the accustomed business carried 
on in these godowns had over needed more 
lifiht and air than was available on the pre- 
raises even after the windows had been 
bricked up. or that the bricking up bad in 
fact in any way affected the utility of the 
godowns for the purposes to which they 
were being put. or in any way affected their 
value either to the tenants or to the ap- 

^ Under S. 38, Easements Act, an easement 
is extinguished when the dominant owner 
releases it even impliedly and as is stated 
in Expl. 1 to that section an easement is 
impliedly released where the dominant 
owner expressly authorizes an act of a per- 
manent nature to be done on the subservi- 
ent heritage, the necessary consequence of 
which is to prevent his future enjoyment of 
the easement, and when such an act is done 
in pursuance of such authority. The learn- 
ed Judge hold that this had not happened 
and there had been no extinction of the 
easement. There was no evidence at all on 
the record to show that any express autho- 


rity had at any time been given by the ap- 
pellant to the bricking up of the windows, 
or that the bricking up was intended by the 
appellant to be a permanent arrangement. 
The learned Judge however held that the 
appellant had failed to prove substantial 
damage, and under s. 33, Easements Act, the 
appellant could not succeed in a suit for 
disturbance of an easement unless ho prov- 
ed speh substantial damage. 

As has been stated in 4l I A 160* the ap- 
pellant must prove an invasion of his legal 
right to the easement, sufficient to amount 
to a nuisance. The easement has not to be, 
measured by the amount of light and air 
that bad been enjoyed. There is no infringe-! 
ment unless that which has been done 
amounts to a nuisance. Their Lordships 
cited with approval cases in which it was 
held that a finding that the place still re- 
mained a well lighted place would be fatal 
to a plaintiff's case, and that the quality of 
light to which a right could bo acquired 
was what was required for the ordinary 
purposes of inbabitance or business of the 
tenement according to ordinary notions. In 
30 Bom 319 * Sir Lawrence Jenkins pointed 
out that under S. 33, in order to establish 
substantial damage, the plaintiff must prove 
material diminution in the value of his 
heritage or material interference with his 
physical comfort which could bo ascribed to 
the interruption of the free passage of light 
and air. Ho also pointed out that the state 
of the property at the time of the alleged 
disturbance of the easement had to be look- 
ed to, not as it was before or as it rnight be 
at a future date, and that the plaintiff could 
not claim that sources of light and air al- 
leged to bo liable to construction at a later 
date, should be excluded from considora- 
tion. As these 17 windows were in premises 
which were godowns and which were not 
and had never been used as dwelling bouses, 
thero was no question here of any material 
interference with tho appellant's physical 
comfort, and the only question here was 
whether the disturbance alleged had pre- 
vented the appellant or the occupants of 
the premises from carrying on their accus- 
tomed business in the premises ns benefi- 
cially as had been done previously. 

On the facts of this case we agree with 
the learned Judge that it is impossible to 
say that the appellant had shown that any 

iTT'li) 1 A I R 1914 P 0 45 : 24 I C 300 : 42 Cal 
4G ; 41 I A 180 (P C), Paul v. Robson. 

2. f'OG) 30 Bom 319 : 7 Bom L R 626, Framji 
Shapurjl v. Framji Edulji. 
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suob substantial damage amounting to a 
nuisance had been suffered by him. Taking 
the state of the property as it was, it is 
clear that the windows were regarded as 
wholly useless by the tenants in actual 
occupation of the godowns, that the tenants 
in fact preferred to have the windows bricked 
up rather than to take advantage of them 
as an amenity for the use of light and air, 
and that the light and air available to these 
godowns, such as they are, was regarded as 
amply sufficient for their purpose. It was 
argued before us that the learned Judge bad 
wrongly relied upon the existence of cer- 
tain sky. lights to which neither party had 
referred and which the learned Judge noted 
on his inspection of the premises : and that 
these sky. lights might at any time be ob- 
scured. Wo cannot see how as this building 
is situate, in the bright light of India 
necessary light could ever be cut off or 
materially interfered with by neighbouring 
buildings however high. Further, we are 
quito satisfied that if the appellant had 
wanted to lead evidence on the question of 
these sky. lights ho would have been allowed 
to do so. I’urtliorinoro, oven without the 
sky-liglits tlio godowns opened fully, as they 
could bo, when goods wore to bo brought in 
or taken out, on the soutliorn side and look, 
ing on to the verandah and the courtyard, 
would bo fully lighted for all necessary 
purposes. It is not possible for the appel- 
lant to contend that he is likely to obtain 
loss rent for the godowns, or that the 
godowns are loss likely to ho taken by the 
prospective tenants and no suggestion was 
made at all that the accustomed business 
which lias been carried on in the premises, 
has been prevented in any manner from 
being carried on as beneficially as was done 
boforo, either to the tenants or to the appeU 
lant. Under the circumstances, wo agree 
with the learned Judgo’.s conclusion that no 
substantial damage had been shown to result 
to tljo appellant as a result of the distur- 
bance alleged as l equired under s. 33, Ease- 
ments .\cb. 

This really disposes of this appeal, which 
must accordingly bo dismissed. But tliero 
18 ono otiior matter whicli was discussed 
before us to wliicb wo think wo ought to 
refer, although, in view of our conclusions 
on the matters already dealt with, this can 
no longer affect the result of this appeal. 

It was argued on behalf of the respondents 
that as the appellant was a leasee of the 
respondents, the holder of a lease for 99 
years from them, ho could not acquire an 


A. I, R. 

easement over other land owned by bis 
lessors. It is true that a lessee of land can- 
not acquire a right of way or any other 
easement over land owned by his lessor as 
having been peaceably and openly enjoyedi 
by a person claiming a title thereto and as' 
of right, within the meaning of these words' 
in cl. 8 of s. 15, Easements Act, for in such' 
a case the tenant’s occupation is in thej 
sight of the law that of bis landlord. But! 
where a lessee of land owns a building bailt' 
upon land leased to him, he may, so far as 
the use of light or air or support for his build, 
ing are concerned, acquire rights of easement 
in respect of such light, air or support under 
els. 1 and 2 of s. IS, Easements Act, and 
these rights cannot be objected to as being 
incapable of being acquired by him on be-' 
half of bis landlord as well as against bis 
landlord, for these rights are acquired by 
him for himself and for none other than 
himself, as the owner of the building: c/ 
ILU (1938) ALL 538.® The respondents' con- 
tention that Ibis suit against them was not 
maintain.able on tbisground could not there- 
fore be upheld. For the reasons already 
given this appeal is dismissed with costs. 
k.s./r.k. Appeal dismissed. 

3. (’38) 2.5 A I R 1938 All 293 : 176 I C 227 : ILR 
(1938) All .“iSS : 1938 A L J 430 (F 15), Abdul 
Rnshid v. Brabmao Saran, 
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Tekchand Partabrai Bhavnani 

V. 

5//. Kalavantibai Tekchand 

CrimiDal Rovii. Applo. No. 265 of 1940, Dooided 
on 15th January 1941. to revise order of Third 
Addl. City Magistrate, Karachi. D/- 1st July 1940. 

(a) Criminal P. C. (1898). S. 488 (4) — "Liv- 
ing separately by mutual consent” — Wife ill- 
treated by husband submitting to sum agreed 
by her panchayat is not living separately by 
mutual consent. 

W'horo a woman who is helpless and h.as I'ccn 
ill-treated liy her husb.and ha.s to submit or thinks 
she has to submit to a sum agreed by her pancha- 
yat. it cannot be said that she is living separatolv 
by mutual consent within the meaning ol 8ub-8,(4) 
of S. 488. ^ U 

(b) Criminal P. C. (1898). S. 488 - Child - 

Amount oE maintenance — It '"Clude 

simple and necessary education of child. 

The purpose of 8. 488 was to prevent vagrancy, 
and there canuot bo anything more likely 
a child a vagrant than that it shou d 
clothed and fed and lodged and Its 
bo utterly untrained. If rnainlonanco 
(be purpose of the section. It must 
more t^n starvation maintenance, maintenance 
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aaffiolent only to keep body and 
must include board and lodging, boarding and 
lodging on suoh a scale as to enable a frugal and 
S/mother to save eofficient ^ and 

necessary education ot bet child. ( 38) Am 
ilad 688, DisUnff.; 1‘33) 20 A I B *933^Lah^l026, 

^trcriminal P. C. (1898). ?. - Amou"t 

oi malntenance-Net wages of husband and his 
other liabilities should be taken Into account 
In fixing the amount of maintenance, the Court 
„.J"t take®into account the wages oMho h 
band and hla other liabllitica. U ^16 o ij 

FaUhchand Assudomal — (or Applicant. 

Badheylal A. Aggarwal - for 
Porlobrai P. Pn«-an.. ^dtovafe-G^ern^l 

DaviB C. J. — This U an ^PpUcation in 
revision against an order of the Third Ad- 
ditional City Magistrate. Karachi tvho ec 
Lanced maintenance payable under S. 489, 
Criminal P. C.. by the applicant, one Tek. 
chand Partabrai Bbavnani. to bis ^ifo 
Sbrimati Kalavantibai. (or maintenance of 
herself and throe children frorn Rs. ^0 to 
ns. 90 a month. A point was taken before 
UB that the wife really was entitled to no 
order from the Court because she and her 

husband wore living apart 
sent. But we do not think that ^ 

woman who is helpless and has ^^een ill- 
treated by her husband has to submit or 
thinks she has to submit to a sum agreed 
by her panchayat. that it can bo said that 
she ia living separately consent 

within the meaning of sub-s. U) of S. 488, 
Criminal P. C. It appears that for some 
four years the husband paid Rs. 50 per 
n,oDth to the wife. One of the witnesses for 
the wife, a cousin and a senior advocate of 
standing in this Court said that the 
yat agreed to Rs. 60 on the 
that a few months thereafter it 
increased; but it has not been increased and 
the wife now claims that this sum of R8.50 
Bbould bo increased because of the growing 
needs of her children. Apparently the 
od Magistrate was impressed by the fact 
that the wife belonged to a community who 
greatly believed in advanced education and 
she must be awarded such sum as 
able her to educate her children as children 
of other members of her community are 

educated. 

On the other band it was urged before us 
on behalf of the husband that maintenance 
under S. 488. Criminal P. C.. means only a 
bare maintenance and does not ‘“chide 
cost of any education of any sort or kind. 

learned advocate said that the purpose 
of the section was to prevent vagrancy. ^ o 


cannot think of anything more likely tO; 
make a child a vagrant than that it should 
be merely clothed and fed and lodged and 
its mind to be utterly untrained. The learn-, 
ed advocate referred us to a case m support 
of his argument that maintenance, so far as 
the children are concerned, within the 
meaning of S. 483, Criminal P. C . does not 
include any education of any sort or /‘““j 
The case be referred us to was 50 Mad 913, 
^bicb dealt with an entirely different set ol 
circumstances. It related to the wife and 
not to the children. There is a judgment 
reported in A l R 1933 Lah I 020 .\wbich is 
taken as an authority that maintenance 
should include education of some sort or 
kind, though not college education, and as 
under the section a father can be compelled 
to maintain his child, at least till the child 
attains the ago of majority under the Indian 
law. and can presumably maintain bimseU, 
it ia obvious in the father's interests that a 
sum paid for the maintenance of the child 
should cover at least the cost of education 
sufficient for the child, so soon as he is old 
enough to earn his living, to maintain him- 
self and thus relieve the father of the bur- 
den of bis maintenance, possibly at 16 years 
of age and not at 18. 1 suppose the interpreta- 
tion of this section may well alter from time 
to time as ideas of social justice and social 
needs alter, aa ideas advance, or. as we hope, 
advance. But it appears to mo that R ““‘“v 
tenance is to serve the purpose of the sec- 
tioD it must bo something more than, as, 
has been suggested by the learned advocate, 
starvation maintenance, mamtenance sum. 
cient only to keep body and soul together. it 
roust include board and lodging, but I should 
say myself, boarding and lodging on such a 
scale as to enable a frugal and thrifty, 
mother to save sufliciont for a simple and 
necessary education of her child. We do not 
think that in this case any question of col- 
lege education arises, and we think that the 
learned Magistrate has quite unnecessarily 
anticipated events in this respect. The 
mother has three children, 9, 7 and 5 years 
of age, respectively. We do not think, there- 
fore. that any question of college education 
needs to be considered at all. 

We note that the learned Magistrate says 
that B 3 . 90 will just cover the ' bare neces- 
sities" of life for all four. It appears, howj 
20 AltC 1993 Mad 688 : 145 I C 378 : 34 
Cr L J 950 : 56 Mod 913 : 65 M L J 386, Aruna- 
cbala Aearl v. Anandayamal. 

2 ('331 20 A I R 1933 Lah 1026 : 147 I 0 719 : 36 
Cr L J 473 : 35 P R R 820. Mt. Sbanno Dovi v. 
Daya Bam. 
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ever, by his reference in another part of his 
order to growing educational needs of the 
three children who belong to the community 
oftheAmilsof Hyderabad advanced in edu- 
cation, that Rs. 90 covers the cost of what one 
might call higher education. Looking at the 
evidence we cannot see, regarding all the 
circumstances of this case, that Rs. 90 can 
be regarded as the bare minimum, which 
the learned Magistrate finds. On the con- 
trary, the general effect of the evidence is 
that while Rs. 50 is too little, Rs. 60-70 would 
be a proper sum, regarding the salary of the 
husband who is Superintendent in the oflSce 
of the Inspector-General of Prisons, for the 
needs of his wife and children. 

The husband appears to have been ex- 
trernoly unfortunate in his matrimonial 
affairs. From the evidence, one wife appears 
to have burnt herself, the circumstances 
under which she did so are not clear: while 
it is perfectly clear he cannot live in peace 
and amity with his second wife, the oppo- 
nent. We cannot say from the evidence that 
we consider the wife is in any way to blame, 
for were that so, we cannot believe that the 
panchayat would over have awarded her 
Rs. .“iO as maintenance, living as she was to 
do away from her husband. The husband’s 
salary is Rs. Q20 in all: there are deductions 
of income-tax, provident fund and so on, 
which loaves him a not wage of Rs. 190 a 
month. I think wo should agree with the 
learned Magistrate when he finds that the 
husband does keep a car, and tliat his state- 
ment that it really l)elongs to his brother 
and he pays Rs. lO a month for petrol is not 
true. But oven so, we think that is no rea- 
son for saying that the wife should got 
Rs. 75 if the husband does not keep a car 
and liis brother does, and Rs. lOO if the hus- 
band keeps a car and the brother does not. 

We must take into account the not wage of 
the husband and his other liabilities, bis 
'duty, for instance, to maintain tlio children 
by his first marriage, two unmarried sisters 
and BO on, bub while wo tliink that Rs. 90 
is too much, wo think Rs. 50 is too little, 
and that a fair sum under the circumstances 
is R8.G5 a month. Wo do not think that if we 
order Rs. C5 a month to be paid from the 
date of this order we should call upon the 
wife to refund the balance at the enhanced 
rate that has boon paid to her under the 
orders of the Magistrate or a sum of Rs. 25 
ordered to be paid by the husband as ex- 
penses in these proceedings. To do so, would 
bo, we think, to put the wife in so difiioult 
a position that the benefit derived from this 
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order of Rs. 65 par month would be, for 
some considerable time to come at least, 
frustrated by the detriment suflfered by her 
if she were to be called upon to refund 
E9. 315 which the Magistrate directed to be 
paid as arrears under the order and Rs, 25 
for expenses. Further thedifference between 
Rs. 65 and 90 must have been paid while 
these proceedings have been pending in this 
Court. 

We, therefore, modify the order of the 
learned Magistrate accordingly, a sum of 
Rs. 65 shall be paid monthly to the wife for 
the maintenance of herself and her three 
children. We are told that maintenance is 
payable on the 12th of each month, and that 
maintenance for this month has already 
been paid. The first payment of this Rs. 05 
will be on the 12bh of next month. We do 
nob think we should make any order as to 
costs. Order accordingly. 

Weston J. — I concur. 

K.S./r.k. Order modified. 
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Akan Sabzali — Applicant 

V. 

Emperor. 

Crimioal Bevo« Applo. No. SC3 of 1910, 
ed on lOtb March 1941, to revise order of Addi* 
tional Sessions Judge, Hyderabad, Df- 17tb Sep* 
tembor 1940. 

• Criminal P. C. (1898), S. 345 (5) — S. 345 
(S) applies to all offences compoundable under 
S. 345 — Question of reduction of offence from 
one section to another taking effect only after 
pronouncement of judgment is immaterial — 
Accused convicted under S. 325, Penal Code — 
Application for compounding offence rejected 
Appeal by accused against conviction ac- 
companied with application for compounding 
offence— Appellate Court finding offence to be 
under S. 323 and not S. 325. Penal Code— Ap- 
pellate Court can while writing judgment hold 
offence as one under S. 345 (1) and then con- 
sider appUcalion for compounding offence and 
pass order accordingly. 

Scotion 345(5) applies to all oOcneos which may 
bo compounded under 8. 345 and. theroforo, the 
quostlon of tho reduction of the oOonce from ono 
Bfiotion to ftDothof taking ofloct only on pro- 
nouncemont of judgment ia not matcrmL ^ 

Tho accused was convicted under S. 326. Penal 
Code, and the application to compound Ihoofleneo 
was rejected merely on tho ground that the oflence 
w.a9 one under S. 325, Fonal Code. The acous^ 
appealed to tho Sessions Court against his codvI<k 
tion and a farther application ^7 ‘be parties asking 
that tho case may be oom^unded was made. The 
appellate Court considered on the !, ® 

ofl?neo was ono under S. 823. Penal Cod®, only 
which when in appeal under 8. 845 (5) 
the leave of tho apellate Court for composition. 
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The appellate Court, however, loood itaelf unable 
to Rtant Buoh leave, bocauee it was of opinion that 
the* oOenoe could not be held to be one under 
S 828. Penal Code, until it bad pronounced Us 
iudgmont and as the oQonce could be compounded 
only before the judgment wae pronounced, so no 
compounding of the oQonco was possible : 

Held that the appellate Court, while writing ite 
order or judgment could bold that the 
tually committed was one falling under S. 346 fi) 
and then consider the application for wmpound- 
in« the odenco and pass an order allowing the 
oDooce to bo compounded and the 
order of acquittal, [P 217 0 1.-] 

MoJuinlal Tcltchand for K. U . Nagran% — 

^ 4r,m Anrv1t/«Anr. 


Advocate-Oetural — for the Crown. 

Weston J.— This U a revision application 
made by one Akan son of Sabzali who was 
convicted by tbo City and Sub.Divisional 
MagUtrato, Ilyderabad, under s. 325, 

Code, and sentenced to imprisonment till the 
rising of the Court and a fine of Rs. lOO. An 
application had been made to the Magistrate 
to compound tho offence which we under, 
stand was rejected merely on the ground 
that the offence was one under S. 325, 1 enal 
Code. Tho applicant appealed to the Sessions 
Court against his conviction and a further 
application by tho parties asking that the 
case may ho compounded was made m the 
Sessions Court. The learned Additional 
Sessions Judge who hoard the appeal consi. 
dored on tho facts that the offence wm one 
under S. 323. Penal Code, only, an offence 
which in tho original Magistrates Court 
may bo compounded without the permission 
of the Court, hub which when in appeal 
under cl. (5) of 9. 345. Criminal P. C.. re- 
quires the leave of the appellate Court for 
suoh composition. The learned Additional 
Sessions Judge, however, found himself 
unable to grant such leave, because bo felt 
that the offence could not he held to bo one 
under 9. 823, Penal Cede, until ho had pro- 
nounced his judgment and as the offence 
could bo compounded only before tbo judg- 
ment was pronounced, so no compounding 
of the offence was possible. The learned 
Judge does not seem to have considered 
whether cl. (6) of S. 845 would apply nob 
only to an offence under Cl. (l) but also to 
aD offonce falling under ol. (2)- Fotj 
we think, cl. ( 5 ) applies to allotfeoces which 
may be compounded under the section, then 
tho question of the reduction of tiio offence 
from one section to another taking effect 
only on pronouncement of judgment would 
not bo material. On this last question also 
iwo think the learned Judge has taken an 
unduly technical view of tho matter. We 
can BOO no difficulty in the appellate Court, 


while writing its order «r judgment, in 
holding that the offence actually committed: 
is one falling under cl. (l) of S. 345 and then' 
considering an application made for com- 
pounding the offence and in passing an 
orderallowing the offence to bo compounded 
and the consequential order of acquittal. 

The matter has come before us now in 
revision and we have powers under Cl. (5A) 
to allow the compounding of any offence 
which may be compounded under s. 345, 
Criminal P. C. The present applicant does 
nob appear to be the principal person con- 
cerned in the assault upon the complainant, 
and throughout the case the complainant 
has shown a desire to compound the offence, 
and we think that the accused person, the 
applicant, has been sufficiently punished by 
the various proceedings through which this 
case has passed. We therefore allow under 
Cl. (5A) of 8 . 345, Criminal P. C., this case 
to be compounded and accordingly wo set 
aside tho conviction and sentence which has 
been passed against the applicant. Under 
cl. (6) of S. 345. Criminal P. C., this order 
will have the effect of acquittal of the ap- 
plicant and the fine if paid by him should 
be refunded. We order accordingly. 
G.N./R.K. Revision alloiced. 
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Dr. Valiram Lilaram 
V. 

Govindram Jelhanand Khalri. 
Criminal Bevii. Appln. No. 242 ol 1940, Decided 
on 20lh January 1941, to revise order ol Sub- 
Judge. Sbahdadpur. Df- 13tL April 1910. 

(a) Criminal P. C. (1898). S. 476-Complaini 
under S. 476 does not rest only upon private 
individuals— Court ol Its own motion can and 
should inquire under S. 476 — Conspiracy to 
commit oilcnce under Ss. 206 and 207, Penal 
Code— Court must probe conspiracy to bottom 
and make complaint againstthoseagainstwhom 
prima lade case ol complicity is made out. 

A complaint to bo made in tho lutcrosts ol 
justice ou au inquiry under S. 470, does not rest 
only upon private individuals. Tho Court has its 
duty and can ol its own motion inquire under 
8. 476. Consequently wheroacouspiracy to commit 
ftii oUence under 83 . 206 and 207 Penal Code is 
discovered tho Court should not pltco solely upon 
tho complainant tho responsibility as to tbo in- 
quiry ol persons responsible lor tbo oSonco but 
should Itsell endeavour to probo tho conspiracy to 
the bottom and make a complaint against those 
against whom ho conaidors that a prima lacio case 
ol complicity has boon m-ide out, and il tho sanc- 
tion ol Oovoenmont under 8. 197, Criminal P. C., 
is required lor tho prosecution ol any person con. 
corned, tho Court should ask Government for that 
sanction. (P 213 0 2] 
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(b) Criminal P. C. (1898), Ss. 476, 476-B and 

439 — Complaint under S. 476 by Civil Court 

Revision — S, 439 and not S. 115, Civil P. C., 
applies — Revisional powers are not limited by 
powers of appeal conferred by S. 476B. 

Even iu the caso of a complaint by a civil Court 
under 6. 47C tbo proceedings are subject to the 
revistonal powers of tho High Court under S* 489 
Criminal P. C., and not under 8. 115| Civil P. 0. 
Tbo High Court's powers of revision under S. 439 
aro not limited by the powers of appeal conferred 
by 8. 476B which is not exhaustive : ('38) 25 
A I R 1938 Pom 225 (FB) Foil ; (*33) 20 A I R 
1933 Mad 7C7 and (’20) 13 A I R 1926 Bind 215, 
Hehon. (P 220 C23 

Dipchand Chandumal — for Applicant. 

K. H. Naqrani^ Suqanlal Hazsanand^ and P.V* 
Pavar — for Opponents Nos. 1, 3, and 4 res* 
pectively. 

Partahrax D, Punwani^ Advocate^General — 

for tbo Crown and opponent No. 2, 

Davis C. J.— This is an application by 
one Dr. Valiram who described himself as 
a physician and surgeon and eye specialist, 
against an order of tlie Subordinate Judge 
at Shahdadpur, in which lie refused to 
mako a complaint against the opponents, 
one Gobindram, a contractor, and one Mr. 
Iduani, Electrical Adviser to tho Sind Gov- 
ormnent, under S. ITC, Criminal P. C., for 
otTonces utuler Ss. 20 r> and 207, Penal Code. 
Under (.). 39. Civil P. C., tho Subordinate 
Judge, Shabdadpur, ordered Gobindram to 
bo arrested and to bo committed and de- 
tained in tho civil prison for three months 
at tho cost of tho applicant, as the Subor- 
dinate Judge found that Gobindram had 
deliberately and intentionally committed 
breacii of an injunction restraining him from 
receiving from tho Electrical Adviser to 
Government certain monies payable to him. 

So far as Mr. Idnani, tho Electrical 
Adviser to Government was concornod, tho 
Subordinate Judge discharged tho notice, 
not having given tho matter, it would ap- 
pear to us, a sunicient and independent 
consideration, relying partly Ufxjn the fact 
that tho applicant, ho says, because he was 
ill-advised, withdrew his application. But 
iu an inquiry under S. 17(;, Criminal P. C., 
the Subordinate Judge should have consi- 
dered primarily tho interests of justice, and 
where ho found, as ho did find, that a con- 
spiracy existed in tlio onico of tho Electrical 
Advisor to Government to assist the oppon- 
ent Gobindram to obtain, in defiance of tho 
Court’s injunction, money which tho Court 
had ordered the Electrical Adviser should 
not pay, and tho opponent should not 
receive, that injunctions issued by tho Court 
bad been destroyed and a false explanation 
as to their loss had been given, we do not 
think the Subordinate Judge should have 


rested content with remarks against the 
head clerk Gopal Vishnu or by the dis- 
charge of the notice against Mr. Idnani, the 
Electrical Adviser, without a proper con- 
sideration of the case against him or with 
ineffective action under o. 89, R, 2 , Civil 
P. 0., against the opponent Gobindram. j 
He should, in our opinion, have endeavoured| 
to have probed this business to the botfcomj 
and have made a complaint against those' 
whom bo considered a prima facie case ofl 
complicity in this conspiracy bad been 
made out; and if the sanction of Govern- 
ment under S. 197, Criminal P. C., was' 
required for the prosecution of any personj 
concerned, then the Subordinate Judge! 
should have asked Government for that 
sanction. 

It is true that the applicant bad asked 
for proceedings only against the opponent 
Gobindram, the contractor, and Mr. Idnani, 
the Electrical Adviser to Government, but 
he was not in a position to know before the 
inquiry who of those in tbo office were 
responsible, and the Snbordinate Judge 
should not have placed tho responsibility 
solely upon him. A complaint to be made 
in tho interests of justice on an inquiry 
under S. 47G, Criminal P. C., does not rest 
only upon private individuals. The Court 
has its duty and can of its own motion 
inquire under S. 476, Criminal P. C. Clearly, 
then, when the Subordinate Judge found,; 
as he did find, that papers had bean delr; 
berately and intentionally destroyed at the 
instance of the opponent and with the help 
of tho head clerk, he should have issued^ 
notice upon this head clerk as to why 
complaint should not have been made 

against him by the Court for f 
S. 20G or s. 207, Penal Code. A Suterdmato 
Judge does not do his duty in this matter 
when ho writes : “I do not know ^ any 

action has been taken against the said head 
clerk, and. if not. somo shoxM he 

taken against him.” It was for the Snbor- 

dinato Judge to take action 

against any other persons whom ho found 

iLve was reason to 

in this offence. Take, for instance the qua^ 

U^oed^by “bo'sbahdadpur 

sduH on 1st March 1938 and 
aieged. were not received by the 
\dvise; to Government or bis office, tbe 
Lt or original iojunction being issued^o^ 

18th January 1938, and receiv „ 
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Judge finds, at the instance of the opponent 
Gobindram, and with the help of the bead 
clerk. Obviously, the offence, if any, com- 
mitted under 8. aOC or 207, Penal Code, would 
be aggravated if a second as well as the first 
injunction was destroyed, but the Subordi- 
nate Judge made no proi)er enquiry into this 
oiroumstance, accepting the word of Gopal 
who, he finds, was a party to the destruction 
of the first injunction, that the second in- 
junction was never received by the Electri- 
cal Adviser. 

We have before us now an application 
against four persons, Gobindram. the con- 
tractor, and Mr. Idnani. the Electrical Advi- 
ser to Government, who were opponents in 
the proceedings in the lower Court, and two 
others, who wore not parties to that pro- 
coeding, the Assistant Engineer Saigal. and 
Gopal the bead clerk. We have also the find- 
ing of the .Subordi nate Judge against Gopal 
which suffers from the defect that Gopal, 
though a witness, was not an opponent on 
whom notice bad been issued. Clearly, notice 
should have been issued under S. 470, Cri- 
uiinal P. C , by the Subordinate Judge on 
the material before him against Gopal and 
against Saigal too. It may be, and the bub- 
ordinate Judge must consider this when we 
send, as wo projicse to do, the case back to 
him for proper enquiry, that notice should 
bo served on others too. as for instance. 
Malawaram. the accountant, again one who 
appeared as a witness in the proceedings in 
the lower Court. Wo are quite satisfied that 
there has been no proper enquiry into this 
matter, and that so far as Gobindram is con- 
cerned. though there has been some enqui^’. 
HO proper action under S. 470, Criminal P.C., 
was taken, accepting for tbe purpose of this 
order the findings of the Subordinate Judge 
as to his part in this conspiracy. It should 
have been apparent, however, to the Sub- 
ordinate Judge thatono man cannot conspire 
with himself alone, and tbe Subordinate 
Judge should have been at pains to find out 
who were his fellow conspirators and into 
what criminal offence, if any. enquiry should 
bo made and for wbat criminal offence, if 
any. the interests of justice required that be 
should make a complaint. Therefore, so ^r 
as proceedings under S. 470, Criminal P* C*, 
are concerned, and so far as Mr. Idnani is 
concerned, discharged, we consider without 
proper enquiry, and Gobindram insuffi- 
ciently punished, wo think tbe order of the 
Subordinato Judge should be set aside and 
fresh proceedings under 8. 476, Criminal P.C., 
should be taken against Mr. Idnani and 


Gobindram, and against Gopal and Saigal 
and any other person who, upon tbe evi- 
dence before him. tbe Subordinate Judge 
considers should be joined as opponent in 
these proceedings. 

We do not wish to recount in detail the 
facts of this case and we desire in no way to 
prejudice the case against the opponents, 
and it must be remembered that when we 
refer to tbe findings of the Subordinate J udge 
and order a further enquiry, in the light of 
tbe findings of the Subordinate Judge and 
other matters upon the record, it is only for 
the purpose of ordering a fresh and proper 
enquiry under 8. 476, Criminal P. C. It does 
not follow that after a proper enquiry and 
after a proper and more courageous con- 
sideration of the case than the Subordinate 
Judge has been able to give, the Subordinate 
Judge is not free to hold that no complaint 
should be made or no sanction should be 
obtained from Government for tbe prosecu- 
tion of any person for any offence under 
S. 120 B or 8. 20G or 207, Penal Code. These 
are questions on which the Subordinate 
Judge must come to his own careful and in- 
dependent conclusions after a proper enquiry. 
Nevertheless, the alleged facts which clearly 
have a basis of truth are strange enough. 
This Dr. Valiram, the applicant, in addition 
to his medical practice was in partnership 
with Gobindram, a contractor, who bad 
obtained a contract for electric installation 
at Sabrand and upon this contract this 
Gobindram has obtained payments amount- 
ing to some Rs. 4000 from the Electrical 
Adviser to Government. 

In January 1938 the applicant filed two 
suits against Gobindram and obtained in- 
junctions in both suits. Nos. 2-> and 23 of 
1938 on l3tb January, against both Gobind- 
ram and Mr. Idnani, Electrical Adviser to 
Government ; the injunctions were received 
by tbe office of tbe Electrical Adviser to 
Government, and then entered in the appro- 
priate office registers but they were never 
obeyed. Tbe explanation given by those 
concerned is that they wore so illegibly 
written that the head clerk Gopal who in 
the absence of Mr. Idnani at Delhi opened 
the letters, and not being a Sindhi could not 
road them, could nob also be road by any 
Sindhi member of the office staff and that 
they could not be read by any of the friends 
of the clerk Kbatanmal who took them to 
bis bouse for this purpose where they were 
stolen, the clerk says, between I2th and 2lst 
January 1938, from the pocket of bis coat, 
lie made no complaint to the police of this 
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theft. The head clerk apparently thought 
that the loss of papers from a civil Court 
was a matter of such little importance as 
not worthy of report to his official superior 
Mr. Idnani, or so he says. 

This explanation of the disappearance of 
these injunctions, the Subordinate Judge 
describes, not entirely inappropriately, if 
not entirely idiomatically, as "just like the 
cock and bull story.” Fresh injunctions 
issued on Ist March 193S appeared to have 
met a like mysterious fate so that as a 
result, on 31at March, Goblndram received 
payment from the Electrical Adviser to 
Government, despite the injunction of the 
Court against Gobindram that he should 
not receive payment, and against Mr. Idnani 
that he should not pay. Mr. Idnani appears 
to have thought that the fact that be was 
absent in Delhi on lith January 1938, was 
a complete defence to any charge that he 
was a party to this detianco of the Court. 
But other matters have to bo considered, 
the matter of the issue of the fresh injunc. 
tions, as tliey are called, on 1st March 1938, 
the conversations whicti admittedly took 
place at Nawabshah station on 9th March, 
the improbability that an injunction against 
Gobindram from the Small Cause Court in 
the suit of a party other than Valiram, 
should be so confused or identified with the 
injunctions issued by the subordinate Court 
of Shahdadpur in the suit of Valiram that 
Mr. Idnani, when he signed the order for 
payment, Hx. 17, did not distinguish one 
from the other and did not correctly under- 
stand or did not have reason to rely on the 
letter of Valiram dated 29th March 19^9, 
also F.x. 17, Furthermore, the fact that Mr. 
Idnani was prepared to support hissubordi- 
nates in this matter may bo said to cast 
grave doubts upon his owu integrity. But 
bo ttiis as it may, wo think it clear that no 
proper enquiry has been made and no proper 
order passed undor a. 470, Criminal P. C., 
and we must iu the interests of justice order 
that proper enquiry bo made and proper 
orders passed not only against the four 
opponents named but against any other 
persons who, on the evidence before him, 
the Subordinate Judge thinks should be 
joined as opponents in those proceedings. 

We have considered all that Mr.Suganlal 
has urged on behalf of Saigal, the Assistant 
Engineer, but in view of the fact that he 
has been closely associated with this matter 
aud that the matter is such a serious one, 
wo think he must be joined as an opponent 
m this enquiry. Even more so must Mr. 


Idnani himself be joined. It was urged 
before us that we could not as a Court of 
revision ourselves make complaint against 
any of the opponents or record further evi- 
dence in this matter, but we do not our- 
selves propose to do that which we think 
should be done and more properly done by 
the Court directly concerned in the first 
instance. "We do not accept, with the 
greatest respect, the view accepted by some 
of the High Courts, that proceedings under 
S. 47G, Criminal P. C., when the Court en-j 
quiring is a civil Court, are not proceedings^ 
subject to our orders under s. 439, Criminal 
P. C. The power to enquire is given under 
the Criminal Procedure Code; the proceed, 
ings are in the nature of criminal proceed, 
ings, and it is difficult to hold that an order 
of the Court under this section of the Cri- 
minal Procedure Code, even when made by 
a civil Court is a “case decided" within the 
meaning of s. 115, Civil P. C., and that our 
powers of interference are limited by the 
provisions of that section. There is a deci- 
sion of our own Court to the contrary effect, 

20 s L R 90,' and the view that in such pro- 
ceedings S. 439, Criminal P. C., applies and 
not s. 115, Civil P. C., is the view of the 
Bombay High Court in 40 Bom L R 297.‘ We| 
do not accept the view that s. 476B, Crimi- 
nal P. C., is exhaustive so that our powers 
in revision are limited by the powers of 
appeal conferred by that section: AIR 1933 
Mad 7G7.® We think wo have, reading S.439 
with S. 423 (l) (c) and (d). Criminal P. C., 
power to set aside the order of the Magis- 
trate and, as an incidental order, direct 
proper enquiry to be made. The order we 
make affects only the order in suit No. 22 
of 193‘’. So far as Suit No. 23 of 1939 is con- 
corned, the Subordinate Judge finds there 
bad been no breach of the injunction, and 
wo see no reason to differ from this finding. 
We therefore order and proper en- 

quiry under S. 476. Criminal P. C . be 
made by the Subordinate Judge of Shah- 
dadpur in relation to the proceedings in 
sSr^No. 22 of 1033. and offences under 
s 120B. and ss. 206 and 207, Penal Code. 

O.N./R.K. Order accordxnghi. 

1 13 A I R 192G Sind 216 : 96 I C 316 ; 27 

CrLJ7S0 : 20 SLR 90. Gorimal Mangh.rmM 

6r “j I I R (1938) lion, 831 : 40 B„n. L R 
237 (P T I C 734 : 33 

r384’"Kr,.hn.».oh,„ 7. 
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Davis C. J. and Weston J. 

Emperor 

V. 


Dholarain Holaram — Accused 
Respondent. 

Criminal Acquittal Appeal No. 27/1 of 1941. 
Decided on 20th March 1941. against oj 

acquittal passed by Bess. Judge, Sukkur, D/- 2otb 
October 1940. 

(a) Precedents — Sind Courts are not bound 
by Bombay decisions in absence of any Sind 
decision — Rule for Sind subordinate Courts, 
stated. 

The subordinate Courts of the Province of Sind 
are not, in the absence of a decision of the Sind 
Court, bound by the judgments of the Bombay 
High Court, It would appear wise and prudent for 
subordinate Courts in Bind in the absence of a rul ng 
of the Chief Court, to follow a duly reported ru ng 
of the Bombay High Court, if there be such o ruling 
on the same point, or in the absence of euch a 
ruling of the Bombay High Court, to follow the 
duly reported ruling of another High Court and 
where the rulings of other High Courts on the 
same question difler. to follow that ruling wh ch 
in their own judgment appears the better ruling 
but It does not follow that they are bound to fol- 
low a ruling of the Bombay High Court, or of any 
other High Court, even if there bo no ruling ot 
Sind Court, if in the exercise of their own reason 

.„d iaagme.1 tLoy 


(b) Interpretation oJ statutes — Words must 
be construed in relation to context* 

Tbo words of tbo statute must bo considcrod in 
relation to their context. They cannot U taken 
out of the provisions of the statute m which they 
occur and made as it were the subject of an eJe- 
meiitary exorcise in grammar as 
are required to parse words. U 

(c) Bombay Abkari Act (5 of 1878), S. M (b) 

“Any person" means specified person— Total 

prohibition Is not within Preamble. 

Tbo words “by any porson or class of persons^ 
111 S. 14B moan, by any speoiflod porson or specU 
fled class of persons : (’40) 27 A I B 1940 Bom 2'7^8 
(SB). Foil. , 1^222^2) 

The purpose of the Leglalaturo to permit the 
executive Govornmont for tbo time ^Ing to abo- 
lish altogether the possession of Intoxicants cannot 
be read into tbo Act. The power to control and 
regulate the trade In drinks anddrugs Isono thing, 
the power to abolish tho trade altogether »« quite 
another. tP 232 0 2; P 223 0 1) 


(d) Interpretation of 

A Preamble does not 
sioDS of a statute. It has 
an Act, 


statutes — Preamble. 

override tbo plain provb 
been described as a key to 
CP 223 0 1) 


Partabrai D. Punu-ani, Advocate General — 

for tho Crown, 

P. K. T'osu'ani — for Respondent (Accused). 


Davie C. J. — This is an appeal against 
the acquittal by the Sessions Judge o£ Suk. 
kur of one Dholaram ^vho bad been con- 
victed by the City Magistrate of Sbikarpur 
of an offenco under S. 43 (a). Abkari Act. and 


senteuced to a fine of Rs. lOO or in default 
to rigorous imprisonment for six weeks. 
The learned Judge acquitted tho accused 
primarily on the ground that the Govern- 
ment Notification totally prohibiting the 
possession of ebaras throughout the pro- 
vince of Sind is ultra vires. The Govern, 
ment of Sind has appealed against the 
acquittal contending inter alia that the noti- 
fication concerned was not ultra vires, that 
the Sessions Judge erred when he based his 
own decision upon a decision of the Bom- 
bay High Court, holding that he was bound, 
in the absence of a decision on this question 
by this Court, by tho decision of the Bom- 
bay High (Jourt. Government also invited 
our attention to a judgment of the Second 
Additional Sessions Judge at Sukkur in 
criminal Appeal No. 105 of 1910 of that Court, 
Abdul Kbalik Atta Muhamad v. The Crown, 
decided on 12bh August 1940, in which the 
Judge bald that the notification of Govern- 
ment was intra vires. The facts of the case 
are simple and not in dispute. The accus- 
ed's shop which is at Hathigate, in Shikar, 
pur, was searched by the Excise Inspector 
Amanullah in the presence of two Mashirs 
Muhammad Panjal and Dr. Parsram, and 
there be found three or four charas pills, 
and from the folds of tbo accused’s dhoti 
was also found about half a tola of ebaras. 
In the circumstances, the accused being also 
a liquor licensee, the punishment iuQicted 
by the City Magistrate of Sbikarpur for 
this offence would have been in no way 
excessive if tho accused had committed the 
alleged offence. Ap.art however from the 
fact, that the learned Judge has considered 
himself and all the Subordinate Courts of 
this Province bound by the judgments of 
the Bombay High Court, for which state., 
ment he gives no authority, and which 
statement, in our opinion, is not correct, we 
think that on the merits the appeal must 
(ail, and it must be held that the notifica- 
tion of the Government of Sind is ultra 
vires, the accused was rightly acquitted 
by the Sessions Judge and the appeal of 
Government must fail. The notification 
of the Government of Sind is as follows : 

Sind Secretariat, Karachi, 2l6t September 1939. 
No. 603B. In exercise ol the powers conferred by 
5, 11 and sub-s. (2) of B. I4B, Bombay Abkari Act, 
1878, the Governor of Bind U pleased to prohibit 
with oQect from let October 1989 : 

(a) the import into, export from, and transport 
in, the Province of Sind, 

(b) the possession by any person within the Pro- 
vince of Sind, 

of ebaras or any preparation or admixtnre 
thereof. 
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This Doti6cation ig purported to have been 
made under the powers conferred by S. 14.B, 
Bombay Abkari Act, 1878. The statement 
of the learned Judge that sub-s. ( 2 ) is not 
specihcally mentioned in the NotiScation 
of Government is incorrect. It is so men. 
tinned, but nothing turns upon this. Sec- 
tion 14B, Bombay Abkari Act, as amended 
by the Adaptation of Indian Laws, Order in 
Council is as follows : 

14B. — (1) No person not being a licensed manu- 
facturer or vendor of any intoxicant or hemp and 
no licensed vendor except as authorized bj bis 
license shall have in his possession any quantity of 
any intoxicant or hemp in excess of such limit as 
the Provincial Government under S. 17 may de- 
clare to be the limit of retail sale, except under a 
permit from the Collector. 

Provided that nothing in sub-8. (1) shall extend 
to any foreign liquor, other than denatured spirit, 
in the possession of any common currier or ware- 
houseman as such, or purchased by any person for 
his bona fide private consumption and not for sale. 

(2) Notwithstanding anything contained in sub- 
s. (1) the Provincial Government may by notifica- 
tion in the Bombay Government Gazette prohibit 
tho possession by any person or class of persons, 
either throughout tho whole Presidency or in any 
local area, of any intoxicant, either absolutely or 
subject to such conditions as it may prescribe. 

Tho word “intoxicant” was substituted 
for tho words “excisable article” by the order 
in Council referred to, but this makes no 
difTorenco to the case. Charas is an intoxi. 
cant by tho definitions in tho Act itself. 
Under S-Sfirdfa) “intoxicant” moans any 
"intoxicant drug;” under 9. 3 (9) (ii) “intoxi- 
eating drug” moans “charas.” “Charas” is 
defined as follows : 

Charas, that is, tho resin obtained from tho 
Indian hemp plant, which has not been submitted 
to any manipulation olhor than those necessary 
for packing and transport. 

The question, therefore, to be decided is, 
whether Government has. by reason of the 
powers conferred by sub-s. (2) of S. 14B of 
the Act, the power to prohibit the possession 
of charas througliout the province by any 
person, meaning thereby all persons, that is 
to say, tho total prohibition of tho possession 
of charas throughout tho province. 

Tho Notification cannot bo read alone. 
It must be read with tho relevant words of 
tho statute, and those words are “by any 
person or class of persons. ” If these words 
mean “by the public gonerally." which is 
tho effect of tho words used in the Notifica- 
tion, the Notification is intra vires; if these 
words do nob moan "by the public gener- 
ally,” the Notification is ultra vires. It is 
clear to us that if the Legislature intended 
that Bub.s. (2) of 8. 14B of the Act should 
enable Government to prohibit the posses- 


sion of an intoxicant by the publicgenetally, 
the Legislature would have said so. The 
words of a statute must be considered in 
relation to their context. They cannot be 
taken out of the provisions of the statute 
in which they occur and made as it were 
the subject of an elementary exercise in 
grammar as children in school are required 
to parse words. And taking these words in 
the statute as they stand, we think it is 
clear that the words “by any person or class 
of persons” mean, by any specified person 
or specified class of persons. 


A difficulty may indeed arise as to what 
is meant by “a class of persons.” “A class 
of persons” has been defined as a number of 
persons associated together by common 
characteristics, but with this particular 
question we are not now concerned. I am 
supported in this view by a judgment of the 
Bombay High Court in I L R (1940) Bom 537;^ 
in that judgment Beaumont, G. J. said 
(page G03) : 

Tbo view which appealed to tho learoed Sessions 
Judge of Ahmodabad, and which has been strenu- 
ously pressed upon by tho learned Advocate-General, 
ia that tho words *‘anyper8on”areequivaloDttothe 
words “every person," in the section, as they clearly 
are in tho notifications, and that, therefore, tha 
whole public may bo brought within the prohibition. 
On that construction It is difficult to see what efiect 
can bo given to the words which appear in the sec- 
tion but not in the notifications," or class of per- 
sons." In our opinion, tho natural moanlng of the 
expression “any person or class of persons Is a 
person designated by name or description or a class 
of per.-ions designated. We are satisfied that if the 
Legislature bad intended that the power of pro- 
hibition might be extended to tho public genoriUly, 
it would have so stated in clear 
attention was drawn to tho fact that '“‘boamend- 

mont of tbo Abkari Act. Bo"?***^ V-? LS’ 

tho expression was used in tbr« 

duals, class of individuals, or public genera y. 

refer to this i^erely as an UJa«tra >on of 

soology which tho Legislatur g 

to have used if It had intend^ sub-s. (2) of s. 14B 

to extend to the public generaUy. 

With this statement of the case, 
resnect agree. I cannot read into the Aotf 
the'ptpie of the Logisktaro to per^ 

fha Executive Government for the tim» 
befne to abomh altogether the p<«reS8^o 

of iotodoents. The Preemble to the AoP 
Divfiq no hint or indication of this policy o 

Ltal prohibition of 

however desireblo of eocml reform. 

Preamble is as follows : (.onsolidato and 

Whereas it is f^Hlont to 
amend the law roUt^g ^ ^ possession of 

transport, m anofactore, 

iTViO) 27 AIB LB 0940)^01 

Cr L J 834 : 42 L R 609 . * 

687 (8B), Chlnubhal Lalbhal v. 
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Hquot and ol intoxicating drugs in tho Presidency 
ol Bombay; it is enacted as lollops. 

A Preamble, of course, does not override 
the plain provisions of a statute. It has 
been described as a key to an Act. The Act 
of 1878 replaced earlier legislation on the 
subject which commenced with Rogn. 2i of 
1827. It would be affectation to deny that 
the primary purpose of this legislation was 
fiscal. The primary purpose of the Act was 
to secure revenue combined, indeed, with 
the regulation and control of the trade in 
drinks and drugs, and such regulation and 
control might indeed be made to serve the 
cause of social betterment, but tho power 
to control and regulate tho trade in drinks 
and drugs is one thing, the power to abolish 
the trade altogether is quite another. One 
cannot regulate or control that which no 
longer exists. I think, therefore, that the 
learned Sessions Judge was right in his con- 
clusions, and that the appeal of Government 
must bo dismissed. 

I would, however, before concluding, 
refer to tho statement of the learned Ses- 
sions Judge that tho decision of the Bombay 
High Court in 1 B U (1940) Bom 697, ‘ is 
binding on his Court and every other Court 
of this Province except the Chief Court. 
The learned Judge gives no authority for 
this statement, and we can find none. It is 
true that it has been tho practice of this 
Court, when a Judicial Commissioner’s 
Court, to follow, 03 a rule, tho rulings of 
the Bombay High Court in preference to the 
rulings of other High Courts, and clearly it 
was desirable that for the one province, for 
the Bombay Presidency then included Sind, 
the law on the same questions should be 
tho same, and that in the absence of any 
ruling of its own the highest Court in Sind 
sliould follow the rulings of the Bombay 
High Court, This view had found expres- 
sion in judgments of this Court from time 
to time: see 17 s L n 133,® at p. 140, 22 s L R 
404® at p. 407 and 3i s L U 123* at p. 135, 
and this view has again found expression in 
the judgment of Lobo J. in l L R 1941 Kar 
80,® given after this province has become a 
separate province and tliis Court bad be- 
come a High Court under S. 219, Govern- 

2. (’24) 11 A 1 R 1924 8lud 75: 83 I C 363:17 
SLR 133 (P B), G. P. Gunnis <t Co. Ltd. v. 
AniaDinal Tulsidas. 

3. (*29) IG A I U 1929 Sind 30; 114 I C 99: 30 Ct 
L J 249: 22 S L R 401, Goviadsiiig v. Emperor. 

4. (’37) 24 A I R 1987 Sind C8: 168 I 0 89. 88 Cr 
L J 512: 31 S L R 123 (P B), Tiralhdas Dharam- 
das V. Jctbanacd. 

5. (’41) 28 A I R 1941 Sind 193: I L B (1911) Kar 
60, Id re L, T. Pinto. 


ment of India Act, and a Chief Court. But 
we do not think it was ever the intention 
of the Judges of tho Judicial Commis- 
sioner's Court to say that they would 
always and necessarily follow the rulings 
of the Bombay High Court; that when, for 
instance, a Full Bench of the Bombay High 
Court overruled the judgment of a Divi- 
sional Court, the Judicial Commissioner’s 
Court, if it had followed the decision of 
the Divisional C^urt, must necessarily over- 
rule its own previous decision, and follow 
the judgment of the Full Bench of tho 
Bombay High Court. I do not think that 
the Judges of this Court ever intended to 
say they would not over exercise their own 
individual judgment and discretion and only 
follow the decisions of the Bombay High 
(Dourt, whether they thought them right or 
wrong. What the Judges of this Court 
meant to say, I think, was no more than 
this, that they, in the case of a difference 
of opinion between High Courts, always 
give to tho decisions of the Bombay High 
Court a respectful preference. If I may use 
the term, and that they would, in consider- 
ing their own decisions, give to the deci- 
sions of tho Bombay High Court that great 
respect to which the status, traditions and 
judgments of tlint Court entitle it; but I do 
not think there is any authority for the 
statement by the learned Sessions Judge, 
that in tho absence of a decision by this 
Chief Court, the subordinate Courts of the 
province are bound by the decisions of 
the Bombay High Court. Tliere is a little 
known Act which in fact declares the judi- 
cial independence of this province from 
Bombay. The Act is as follows : 

"ACT V OP 1872. 

Received the 0. 0.‘s as^nt on ‘J8th March J8?2, 


Ad Act to remove doubts as to the jurigdictioo of 
tho High Court of Bombay over tho Province of 
Sindb. 

\Vherei8 it is expedient to remove doubts which 
T> LI have arisen as to the juris* 

I reamble. dictioo of tho High Court 

of Bombay over tho Province of Sindh; it is hereby 
enacted as follows : 

1. The High Court o( 
Bomb«ay bae uot, and shall 
be deemed never to have 
bad, jurisdiction over the 


Bar of jurisdic- 
(ion in Sindh of 
Bombay Iligh Court. 

Province of Sindh. 


2. Nothing heroin con* 
tained shall be deemed to 
aSect tho Administratoc 


Saving of Act S4 
of 1667. 

General's Act, 1674. 

3. Nothing herein contained shall be deemed to 

Saving of probates the grant of any 

andadministrations. Pf**^*^ or letters of odml- 

DlstratiOD heretofore or here* 
after made by the High Court of Judicature at 


% 
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Bombay oc to aflect the rlglits, powers, or duties ot 
any executor or administrator under, oc by yictue 
of, any such probate or letters. 

4. Nothing herein contained shall be deemed to 
7 j ;„7 aOect the criminal jurlsdic- 
tioo o. ths said court 

.arisdiCio,., Wer 

I^Iajesty. 

The limitations upon jurisdiction in mat- 
ters within the provisions of the Adminis- 
trator General's Act, 1874, have now been 
removed by suitable provisions in the Adap- 
tation of Indian Laws Order in Council, 
and the original jurisdiction once exercised 
by the Bombay High Court over European 
British subjects of His Majesty in Sind 
ceased before that by the amendment of the 
Criminal Procedure Code in 1923 : see Civil 
Ref. No. 79 of 1924.® It cannot therefore be 
said that the subordinate Courts of this 
Province are subordinate to the Bombay 
High Court, or that the subordinate Courts 
lof the Province, in the absence of a ruling 
;of this Court, are hound by the rulings of 
'the Bombay High Court. There is also 
nothing in the Indian Law Reports Act, 18 
of 1870 to justify this statement. The Act 
which is a short .\ct is as follows : 

I’lIK INDIAN LAW REPORTS 
ACT (XVIII OF 1876). 

/in Act for the impTOvcmcnl of Law Reiwrts. 

Whereas it is expedient to diminish the multi- 
tude and exirenso of tbo Law Reports published In 
British India, and to improve their quality: and 
whereas, with a view to furthering these objects, 
it is proposed to authorize the publication of reports 
of cases decided by the High Courts of Judicature 
established under the twenty-fourth and twonty- 
f)ftb of Victoria, Ch. 101, and by the Chief Courts 
of Oudh and Sind; it is hereby enacted as follows : 

1. This Act may bo called Tbo 
Indian Law Reports Act, 1870, 
It extends to tbo whole of 


Short title. 


Local cztC7\t. 


British India; 


and It shall come into force on such day as the 

Governor-General in Council 
Commencement. notifies in this behalf in 

tbo Oezette of India. 

2 . * * 

3. No Court shall bo bound to hear cited, or 

shall receive or treat as an 
Aulhorxtj! gxven nytjjofity binding on It, the 
oiiiy to axitnoruca qJ Nodded 

reiorls. by any of tbo said High 

Courts or by the Chief Court of Oudh or the Chief 
Court of Sind on or after the said day, other than 


5. lieyortcdin (’26) 13 AIR 1926 Sind 68 : 91 
99 : 25 S L R 346 (FB), Brooks v. Broc^ke.' ' ' 

K 


1. 1. B. 

A report pablUhed under the authority of any 
Local Government* 

4. Nothing herein contained shall be construed 

Auihorilyof judi- any judicial deoi- 

cial decisions. of °thev 

authority than it would 
have bad if this Act had not bMn passed. 

We are informed that there is a praotioe 
in the Bombay Presidency for the subor- 
dinate Courts, in the absence of a ruling of 
the Bombay High Court, to follow the rul- 
ings of another High Court reported in the 
authorized law reports. We have been given 
no judicial pronouncement in support of this 
alleged practice, nor were we told what the 
subordinate Courts in the Bombay Presi- 
dency are to do if decisions of other High 
Courts reported in the authorized law re- 
ports differ on the same question. As a rule, 
it would appear wise and prudent for sub. 
ordinate Courts in this Province, in the 
absence of a ruling of the Chief Court, to 
follow a duly reported ruling of the Bombay 
High Court, if there be such a ruling on the 
same point, or in the absence of such s 
ruling of the Bombay High Court, to follow 
the duly reported ruling of another High 
Court, and, where the rulings of other High 
Courts on the same question differ, to follow 
that ruling which in their own judgment 
appears the better ruling, but it does not 
follow that they are bound to follow a ruling 
of the Bombay High Court, or of any othei 
High Court, even if there ho no ruling ol 
this Court, if in the exorcise of their own 
reason and judgment they come to a 
rent conclusion. Such cases would probably 
be rare, and it may bo said that as a rule in 
the absence of a decision of this Court, it 
would be prudent and wise and in the in- 
terests of the uniformity of judicial deoisions 
for the subordinate Courts of this pro^nM 
to follow the decisions of the Bombay High 
Court, but wo know of no statutory provision 
whereby they are hound to do so. They are, 
as Courts, subordinate to this Court, bound 
by the decisions of this Court. They are 
not BO bound by the decisions of another 
High Court. Wo see however no reason to 
interfere with the judgment of the Sessions 
Judge of Sukkur acquitting the accused, 
and we dismiss this appeal of Government 

„ooordiosly. 




